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DISTRICT

3A
6A
6B
TA

7B
7BC

3B

4A

4B

8A
8B

9A
10

14

15A

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

J. RICHARD PARKER

JERRY R. TILLETT

WIiLLIAM C. GRIFFIN, JR.

W. RUSSELL DUKE, JR.
CLIFTON W. EVERETT, JR.
ALMA L. HINTON

CY A. GRANT, SR.

QUENTIN T. SUMNER

MiLroN F. (ToBy) FircH, JR.
Frank R. BROWN

Second Division

BENJAMIN G. ALFORD
KeNNETH F. CROW
JoHN R. NOBLES, JR.
RUSSELL J. LANIER, JR.
CHARLES H. HENRY
ERNEST B. FuLLwooD
W. ALLEN COBB, JR.
Jay D. HOCKENBURY
PauL L. JONES
JERRY BRASWELL

Third Division
RoBERT H: HOBGOOD
HEeNRY W. HIGHT, JR.
W. OsmMOND SMmiTH III
DONALD W. STEPHENS
NARLEY L. CASHWELL
ABRAHAM P. JONES
HowaRrD E. MANNING, JR.
MICHAEL R. MORGAN
RiPLEY EAGLES RAND!
ORLANDO F. HUDSON, JR.
A. LEON STANBACK, JR.
RONALD L. STEPHENS
KeNNETH C. TiTUus
J. B. ALLEN, JR.
JAMES CLIFFORD SPENCER, JR.

vii

ADDRESS

Manteo
Manteo
Williamston
Greenville
Greenville
Halifax
Windsor
Rocky Mount
Wilson
Tarboro

New Bern
New Bern
Greenville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Kinston
Goldsboro

Louisburg
Henderson
Yanceyville
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Durham
Durham
Durham
Durham
Burlington
Burlington



DISTRICT

15B

11A
11B
12

13

16A
16B

17A

17B

18

19B
21

23

19A
19C
19D
20A
20B

22

26A

256B

26

JUDGES

CARrL Fox
R. ALLEN BADDOUR?

Fourth Division

FRANKLIN F. LANIER
KNOX V. JENKINS, JR.
E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON
JAMES F. AMMONS, JR.
WiLLIaM C. GORE, JR.
OrLa M. Lewis

B. Craic ELLIS
RoBERT F. FLOYD, JR.
GARY L. LOCKLEAR

Fifth Division

EDWIN GRAVES WILSON, JR.
RICHARD W. STONE

A, MOSES MASSEY

ANDY CROMER
CATHERINE C. EAGLES
HENRY E. FRYE, Jr.
LINDSAY R. Davis, JR.
JOHN O. CralG III

R. STUART ALBRIGHT
VANCE BRADFORD LONG
Jupson D. DERAMus, JR.
WiLLiam Z. WooD, Jr.

L. TopD BURKE

Ronawp E, SPIVEY
MicHAEL E. HELMS

Sixth Division

W. ERWIN SPAINHOUR
LARrY G. ForD

JAMEsS M. WEBB
MICHAEL EARLE BEALE
Susan C. TAYLOR

W. DaviD LEE

Magk E. KLASS
KIMBERLY S. TAYLOR
CHRISTOPHER COLLIER

Seventh Division

BevERLY T. BEAL
ROBERT C. ERVIN
TmMoTHY S. KINCAID
NATHANIEL J. POOVEY
ROBERT P. JOHNSTON

viii

ADDRESS

Chapel Hill
Chapel Hill

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Southport
Laurinburg
Lumberton
Pembroke

Eden
Wentworth

Mt. Airy

King
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Asheboro
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
North Wilkesboro

Concord
Salisbury
Whispering Pines
Wadesboro
Monroe

Monroe
Lexington
Hiddenite
Mooresville

Lenoir
Morganton
Hickory
Hickory
Charlotte



DISTRICT

27TA

27B

24

28

29A
29B
30A
30B

JUDGES ADDRESS
W. ROBERT BELL Charlotte
RICHARD D. BONER Charlotte
J. GENTRY CAUDILL Charlotte
Davip S. CAYER Charlotte
YvonNE Evans Charlotte
LiNnwooD O. Faust Charlotte
JEsSE B. CaLpweLL 11T Gastonia
TiMOTHY L. PATTI Gastonia
FORREST DONALD BRIDGES Shelby
JAMES W. MORGAN Shelby
Eighth Division
JAMES L. BAKER, JR. Marshall
CHARLES PHILLIP GINN Marshall
DENNIS JAY WINNER Asheville
RoNALD K. PAYNE Asheville
LAURA J. BRIDGES Marion
Zoro J. GUICE, JR. Rutherfordton
JamEs U. Downs Franklin
JANET MARLENE HYATT Waynesville
SPECIAL JUDGES
KARL ADKINS Charlotte
STEVE A. BALOG Burlington
ALBERT DIAZ Charlotte
RICHARD L. DOUGHTON Sparta
THOMAS D. HAIGWOOD Greenville
JaMES E. HARDIN, JR. Durham
D. JAck HOOKs, JR. Whiteville
JACK W. JENKINS3 Morehead City
JonN R. JoLLy, Jr.4 Raleigh
JOoHN W. SMITH5 Wilmington
BEN F. TENNILLE Greensboro
GARY E. TRAWICK Burgaw
EMERGENCY JUDGES
W. DOUGLAS ALBRIGHT Greensboro
HeNRY V. BARNETTE, JR. Raleigh
ANTHONY M. BRANNON Durham
STAFFORD G. BULLOCK Raleigh
C. PRESTON CORNELIUS Mooresville
HowaRD R. GREESON, JR. High Point
CLARENCE E. HORTON, JR. Kannapolis
DONALD M. JACOBS Goldsboro
JOSEPH R. JOHN, SR. Raleigh
CHARLES C. Lamm, Jr. Boone
JAMES E. LANNING Charlotte



DISTRICT

JUDGES

JOHN B. LEwIs, JR.
JERRY CASH MARTIN
PeTER M. MCcHUGH
JAMES E. RaGan III
DoNALD L. SMITH

RUSSELL G. WALKER, JR.

ADDRESS

Farmville
King
Reidsville
Oriental
Raleigh
Asheboro

RETIRED/RECALLED JUDGES

GILES R. CLARK
JaMmEs C. Davis
MARVIN K. GRAY
ROBERT D. LEWIS
F. FETZER MILLS

HERBERT O. PHILLIPS III

JULIUS ROUSSEAU, JR.
THOMAS W. SEAY

Elizabethtown
Concord
Charlotte
Asheville
Wadesboro
Morehead City
North Wilkesboro
Spencer

G O N

. Appointed and sworn in 17 February 2006 to replace Evelyn W. Hill who retired 31 January 2006.
. Appointed and sworn in 24 February 2006 to replace Wade Barber who retired 1 January 2006.

. Reappointed and sworn in 28 January 2006.
. Reappointed and sworn in 31 January 2006.
. Reappointed and sworn in 9 February 2006.



DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BEAMAN (Chief)
C. CHRISTOPHER BEAN

J. CARLTON COLE

EDGAR L. BARNES

AMBER Davis

JaMEs W. HARDISON (Chief)
SAMUEL G. GRIMES

MICHAEL A. PAUL

REGINA ROGERS PARKER
Davip A. LEECH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BraDDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER

PAUL M. QUINN

KAREN A. ALEXANDER

PETER MACK, JR.

LEONARD W. THAGARD (Chief)
WAYNE G. KIMBLE, JR.

PAUL A. HARDISON

WiLLiam M. CaMERON 111
Louis F. Foy, Jr.

SARAH COWEN SEATON

CAROL A. JONES

HENRY L. STEVENS IV

Jonn J. CarroLL I1I (Chief)
J. H. CorrPENING II (Interim Chijef)
SHELLY S. HoLT

REBECCA W. BLACKMORE
James H. Faison III

SANDRA CRINER

RICHARD RUSSELL Davis
PryiLis M. GORHAM

HaroLD PauL McCoy, Jr. (Chief)
W. TURNER STEPHENSON III
ALFRED W. Kwasikpul (Chief)
THOMAS R. J. NEWBERN
WiLLIAM ROBERT LEws IT
WiLLiaM CHARLES FARRIS (Chief)
JOSEPH JOHN HARPER, JR.
JOHN M. BrITT

PEeLL C. COOPER

ROBERT A. EVANS

WiLLIAM G. STEWART

Jonn J. CovoLo!

JosePH E. SETZER, JR. (Chief)
DaviD B. BRANTLEY

LONNIE W. CARRAWAY

Xi

ADDRESS

Elizabeth City
Edenton
Hertford
Manteo
Wanchese
Williamston
Washington
Washington
Williamston
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Morehead City
New Bern
New Bern
Clinton
Jacksonville
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Tarboro
Rocky Mount
Wilson
Rocky Mount
Goldsboro
Goldsboro
Goldsboro



DISTRICT

9A

10

11

12

13

14

JUDGES

R. LESLIE TURNER
ROSE VAUGHN WILLIAMS
ELiZABETH A. HEATH

CHARLES W. WILKINSON, JR. (Chief)

H. WeLDON LLOYD, JR.
DANIEL FREDERICK FINCH
J. HENRY BANKS

JOHN W. Davis

RANDOLPH BASKERVILLE
MaRgk E. GaLLoway (Chief)
L. MICHAEL GENTRY

Joyce A. HamiLtoN (Chief)
James R. FuLLwoon

ANNE B. SALISBURY
ROBERT BLACKWELL RADER
PauL G. GESSNER

KrisTIN H. RUTH

CRAIG CROOM

JENNIFER M. GREEN
Monica M. BousMaN

JANE POWELL GRAY

SHELLY H. DESVOUGES
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
DoNNA S. STROUD
VINSTON M. ROZIER, JR.2

ALBERT A. CorgeTT, Jr. (Chief)

JACQUELYN L. LEE

Jimmy L. Love, Jr.

ADDIE M. HARRIS-RAWLS
GEORGE R. MURPHY
Resson Q. FaircroTs II
JAMES B. ETHRIDGE
ROBERT W. BRYANT3

A. ELizaBETH KEEVER (Chief)
JoHN S. HAIR, JR.

ROBERT J. STIEHL ITI
EDWARD A. PONE

C. EDWARD DONALDSON
KiMBRELL KELLY TUCKER
JOHN W. DICKSON

CHERI BEASLEY

DoucaLD CLARK, JR.

JERRY A. JoLLY (Chief)
NAPOLEON B. BAREFOOT, JR.
THOMAS V. ALDRIDGE, JR.

* Nancy C. PHILLIPS

DoUGLAS B. SASSER
MARION R. WARREN

ELAINE M. BUSHFAN (Chief)
RicHARD G. CHANEY

CRrAIG B. BROWN

ANN E. McKowN

ADDRESS

Kinston
Goldsboro
Kinston
Oxford
Henderson
Oxford
Henderson
Louisburg
Warrenton
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Sanford
Sanford
Clayton
Lillington
Lillington
Smithfield
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City
Supply
Whiteville
Elizabethtown
Whiteville
Exum
Durham
Durham
Durham
Durham



DISTRICT

16A

15B

16A

16B

17A

17B

18

19A

19B

19C

20A

JUDGES

Magcia H. MOREY

JamEs T. HILL

JAMES K. ROBERSON (Chief)
ERNEST J. HARVIEL

BRADLEY REID ALLEN, SR.

G. WAYNE ABERNATHY
JOSEPH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON

M. PatriciA DEVINE

WARREN L. PatE (Chief)
WiLLiam G. McCILWAIN
RICHARD T. BROWN

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.
WILLIAM JEFFREY MOORE
JAMES GREGORY BELL
FrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

Otis M. OLIVER (Chief)
CHARLES MITCHELL NEAVES, JR.
SPENCER GRAY KEY, JR.
MARK HAUSER BADGET
JosepH E. TURNER (Chijef)
LAWRENCE MCSWAIN

WENDY M. ENOCHS

SusaN ELIZABETH BRAY
PATRICE A. HINNANT

A. ROBINSON HASSELL

H. THOMAS JARRELL, JR.
SusaN R. BUrRcH

THERESA H. VINCENT
WiLLiaM K. HUNTER

LINDA VALERIE LEE FaLLs
SHERRY FOWLER ALLOWAY
WiLLiaM G. HamBy, Jr. (Chief)
DonNNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE

MicHAEL KNOX

WiLLiaM M. NEeLY (Chief)
JamEs P. HiLL, JR.

MICHAEL A. SABISTON
JAYRENE RUSSELL MANESS
LEE W. GAVIN

Scort C. ETHERIDGE

JaMES P. HiLy, Jr.

CHARLES E. BRowN (Chief)
BETH SPENCER DIXON
WiLLiaM C. Kwuttz, Jr.
KEevIN G. EDDINGER

Tanya T. WALLACE (Chief)
KEVIN M. BRIDGES

xiii

ADDRESS

Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Raeford
Wagram
Laurinburg
Lumberton
Lumberton
Lumberton
Pembroke
Lumberton
Wentworth
Wentworth
Dobson
Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Concord
Concord
Concord
Asheboro
Asheboro
Troy
Carthage
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Albemarle
Albemarle



DISTRICT

20B

21

22

23

24

25

26

JUDGES

LisAa D. THACKER

ScorT T. BREWER
CHRISTOPHER W. BRAGG (Chief)
JOSEPH J. WILLIAMS

HuNT GWYN

WiLLiaM B. REINGOLD (Chief)
CHESTER C. Davis

WiLLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH
WAYNE L. MicHAEL (Chief)
JAMES M. HONEYCUTT
Jimmy L. MYERS

L. DALE GRAHAM

JULIA SHUPING GULLETT
THEODORE S. ROYSTER, JR.
AprIL C. WooD

MARY F. COVINGTON

H. THOMAS CHURCH

EDGAR B. GREGORY (Chief)
Davip V. BYrD

JEANIE REAvVIs HOUSTON
MITCHELL L. MCLEAN
ALEXANDER LYERLY (Chief)
WiLLiAM A. LEAVELL IIT
KyLE D. AusTIN

R. GREGORY HORNE
ROBERT M. BrADY (Chief)
GREGORY R. HAYES

L. SUZANNE OWSLEY

C. THOMAS EDWARDS
Burorp A. CHERRY
SHERRIE WATSON ELLIOTT
JonN R. MuLL

Amy R. SIGMON

Frrrz Y. MERCER, JR. (Chief)
H. WiLLiam CONSTANGY
JANE V. HARPER

PuiLLip F. HOWERTON, JR.
RickyE McKoY-MITCHELL
Lisa C. BELL

Louis A. TroscCH, JR.
REGAN A. MILLER

NANCY BLACK NORELLI
Huch B. LEwis

NATHANIEL P. PROCTOR
BECKY THORNE TIN

BEN S. THALHEIMER
THOMAS MOORE, JR.

Xiv

ADDRESS

Wadesboro
Monroe
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Lexington
Lexington
Mocksville
Taylorsville
Statesville
Lexington
Statesville
Mocksville
Statesville
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Pineola
Newland
Lenoir
Hickory
Hickory
Morganton
Hickory
Newton
Morganton
Newton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27A

278

28

20A

29B

30

JUDGES

HucH B. CAMPBELL, JR.
N. Topp OWENS

CHRISTY TOWNLEY MANN
DENNIS J. REDWING (Chief)
ANGELA G. HOYLE

JoHN K. GREENLEE
JAMES A. JACKSON

RaLPH C. GINGLES, JR.
THOMAS GREGORY TAYLOR
LARRY JAMES WILSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. PAksoy, Jr.

GARY S. CasH (Chief)
SHIRLEY H. BrROWN
REBECCA B. KNIGHT
MARVIN P. PoOPE, JR.
PaTRICIA A. KAUFMANN
SHARON TRACEY BARRETT
C. RaNDY PooL (Chief)
ATHENA F. BROOKS
LAURA ANNE POWELL

J. THOMAS Davis

RoBERT S. CILLEY (Chief)
Magrk E. POWELL

Davip KENNEDY Fox
DanNy E. Davis (Chief)
STEVEN J. BRYANT
RicHLYN D. HoLt
BRADLEY B. LETTS
MonicA HAYES LESLIE

ADDRESS

Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Gastonia
Belmont
Shelby

Shelby
Denver
Shelby
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion

Cedar Mountain
Rutherfordton
Rutherfordton
Pisgah Forest
Hendersonville
Hendersonville
Waynesville
Bryson City
Waynesville
Sylva
Waynesville

EMERGENCY DISTRICT COURT JUDGES

PHILIP W. ALLEN

E. BURT AYCOCK, JR.
SARAH P. BAILEY

RONALD E. BOGLE
DonaLD L. BOONE

JAMES THOMAS BoweN ITT
SAMUEL CATHEY

WILLIAM A. CHRISTIAN

J. PaTRICK EXUM

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
RODNEY R. GOODMAN
LAWRENCE HAMMOND, JR.
JAMES A. HARRILL, JR.
REsA HARRIS

ROBERT E. HODGES

Reidsville
Greenville
Rocky Mount
Raleigh

High Point
Lincolnton
Charlotte
Sanford
Kinston
Shelby
Greensboro
Asheville
Kinston
Asheboro
Winston-Salem
Charlotte
Morganton



DISTRICT JUDGES ADDRESS
ROBERT W. JOHNSON Statesville
WILLIAM G. JONES Charlotte
LILLIAN B. JORDAN Asheboro
ROBERT K. KEIGER Winston-Salem
Davip Q. LABARRE Durham
WIiLLIAM C. LAWTON Raleigh
C. JEROME LEONARD, JR. Charlotte
JAMES E. MARTIN Ayden
Epwarp H. MCCORMICK Lillington
DonaLD W. OVERBY Raleigh
J. LARRY SENTER Raleigh
MARGARET L. SHARPE Winston-Salem
RUSSELL SHERRILL III Raleigh
CATHERINE C. STEVENS Gastonia
J. KENT WASHBURN Graham

RETIRED/RECALLED JUDGES

ABNER ALEXANDER Winston-Salem
CLAUDE W. ALLEN, JR. Oxford
JOYCE A. BROWN Otto
DAPHENE L. CANTRELL Charlotte
SoL G. CHERRY Boone
WiLLIaM A. CREECH Raleigh

. T. YaTES DOBSON, JR. Smiithfield
SPENCER B. ENNIS Graham
ROBERT T. GASH Brevard
HARLEY B. GASTON, JR. Gastonia
RoLanD H. HAYEs Gastonia
WALTER P. HENDERSON Trenton
Charles A. Horn, Sr. Shelby
Jack E. Klass Lexington
Edmund Lowe High Point
J. Bruce Morton Greensboro
Stanley Peele Hillsborough
ELTON C. PRIDGEN Smithfield
SAMUEL M. TATE Morganton
JOHN L. WHITLEY Wilson

1. Appointed and sworn in 15 February 2006.

2. Appointed and sworn in 24 February 2006 to replace Alice Stubbs who resigned 2 January 2006.
3. Appointed and sworn in 2 March 2006 to replace Marcia K. Stewart who resigned 31 December 2005.

xvi
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KrisTI HYMAN

General Counsel
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Deputy Chief of Staff

Chief Deputy Attorney General
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JAMES J. COMAN
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DaNiEL D. ADDISON
STEVEN M. ARBOGAST
JoHN J. ALDRIDGE III
HAL F. ASKINS
JONATHAN P. BABB
ROBERT J. BLuM
WILLIAM H. BORDEN
HaroLD D. BowMaN
JupITH R. BULLOCK
MaBEL Y. BUuLLOCK
JILL LEDFORD CHEEK
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JAMES P. ALLEN
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KATHLEEN BALDWIN
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BARRY S. MCNEILL

W. RICHARD MOORE
THOMAS R. MILLER
ROBERT C. MONTGOMERY
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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT
RALEIGH

IN THE MATTER OF T.E.F., JUVENILE

No. COA03-1128
(Filed 16 November 2004)

Juveniles— admission—informed choice—failure to ask about
satisfaction with representation

The trial court erred in a robbery with a dangerous weapon
and assault with a deadly weapon case by accepting juvenile
defendant’s admission without conducting the full inquiry
required under N.C.G.S. § 7B-2407(a), because: (1) the trial court
omitted asking the question whether the juvenile was satisfied
with his representation as required by N.C.G.S. § 7B-2407(a)(5),
and this failure precluded the trial court from determining that
the admission was the product of informed choice; (2) there is a
greater burden on the State to protect children’s rights in juvenile
proceedings as compared to the rights of adults in criminal pros-
ecutions; (3) the juvenile in the instant case did not sign a tran-
script of admission serving as evidence that the juvenile was
made aware of his rights under N.C.G.S. § 7B-2407, and thus, the
totality of circumstances test under State v. Hendricks, 138 N.C.
App. 668 (2000), was not warranted; and (4) it is the duty of the
trial court to make the required inquiries rather than the duty of
the child to make the appropriate assertions.

Judge LEVINSON dissenting.



2 IN THE COURT OF APPEALS

IN RE T.E.F.
[167 N.C. App. 1 (2004)]

Appeal by juvenile from orders entered 5 May 2003 by Judge John
M. Britt in Edgecombe County District Court. Heard in the Court of
Appeals 25 May 2004.

Attorney General Roy Cooper, by Assistant Attorney General
Judith Tillman, for the State.

Adrian M. Lapas, for juvenile-appellant.

CALABRIA, Judge.

T.E.F. (the “juvenile”) seeks review of his adjudication on three
counts of robbery with a dangerous weapon and one count of assault
with a deadly weapon. We reverse and remand.

On 28 March 2003, the juvenile, age 14, and an adult identified as
“Powell” approached three victims. The juvenile pushed one of them
against a wall, removed a “hooked” knife from his pocket, placed the
knife against the left side of the victim’s neck and demanded money.
The second victim voluntarily handed the juvenile one dollar. The
juvenile then took money from the pocket of the first victim. When
the juvenile demanded money from the other two victims, they gave
him the rest of the money they had, and the juvenile fled with a total
of twelve dollars. The juvenile was subsequently located and stated to
the police he had taken the money to buy new clothes and shoes. The
juvenile was charged with three counts of robbery with a dangerous
weapon and one count of assault with a deadly weapon.

On 22 April 2003, during the Juvenile Delinquency Session of the
District Court of Edgecombe County, the juvenile, through counsel,
indicated he would admit the offenses charged. The trial court then
personally addressed the juvenile with eight questions, and the juve-
nile answered the trial court’s questions. After the trial court was
informed there were no plea arrangements or discussions, the State
recited a factual basis for the juvenile’s admission, and the trial court
adjudicated the juvenile delinquent on all counts. The juvenile was
committed to the Office of Juvenile Justice for placement in a train-
ing school for a minimum of six months and a maximum not to
exceed his nineteenth birthday.

On appeal, the juvenile asserts the trial court erred in accepting
his admission without conducting the full inquiry required under N.C.
Gen. Stat. § 7B-2407(a) (2003). Under N.C. Gen. Stat. § 7B-2407(a), the
trial court must address the juvenile personally on the following
required inquiries and statements:
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(1) Informing the juvenile that the juvenile has a right to remain
silent and that any statement the juvenile makes may be used
against the juvenile;

(2) Determining that the juvenile understands the nature of the
charge;

(3) Informing the juvenile that the juvenile has a right to deny the
allegations;

(4) Informing the juvenile that by the juvenile’s admissions the
juvenile waives the juvenile’s right to be confronted by the wit-
nesses against the juvenile;

(5) Determining that the juvenile is satisfied with the juve-
nile’s representation; and

(6) Informing the juvenile of the most restrictive disposition on
the charge.

(Emphasis added). Pursuant to N.C. Gen. Stat. § 7B-2407(b) (2003),
the trial court “may accept an admission from a juvenile only after
determining that the admission is a product of informed choice.” This
Court has stated that the function of N.C. Gen. Stat. § 7B-2407(a) is to
ensure “the trial court . . . determine[s} that the admission is a prod-
uct of the juvenile’s informed choice[,]” a pre-requisite under N.C.
Gen. Stat. § 7B-2407(b) to the trial court’s acceptance of a juvenile’s
admission. In re Kenyon N., 110 N.C. App. 294, 297, 429 S.E.2d 447,
449 (1993) (citing N.C. Gen. Stat. § 7A-633 (1989), repealed by Act of
Oct. 27, 1998, ch. 202, sec. 6, 1998 N.C. Sess. Laws 695, 742-869, and
recodified with no substantive change as N.C. Gen. Stat. § 7B-2407).
Accordingly, if the required “inquiries and statements [do not] . . .
affirmatively appear in the record of the proceeding, . . . the adjudi-
cation of delinquency based on the admission must be set aside|,]”
Id. (citation omitted) (emphasis added), and the juvenile must be per-
mitted to replead. In re Chavis and In re Curry and In re Outlaw,
31 N.C. App. 579, 581, 230 S.E.2d 198, 200 (1976).

In the instant case, the trial court asked only five of the six ques-
tions required by N.C. Gen. Stat. § 7B-2407(a), omitting whether the
juvenile was satisfied with his representation as required by N.C.
Gen. Stat. § 7B-2407(a)(5). This failure precluded the trial court from
properly determining the admission to be the product of informed
choice as required by N.C. Gen. Stat. § 7B-2407(b) and this Court’s
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holding in Kenyon N. Kenyon N., 110 N.C. App. at 298, 429 S.E.2d at
449. See also In re Register, 84 N.C. App. 336, 348, 352 S.E.2d 889,
895-96 (1987) (holding the trial court was precluded from accept-
ing six juveniles’ admissions of vandalizing a home because the
required inquiries were incomplete; the trial court addressed the juve-
niles as a group on some of the required inquiries, addressed them
individually on others, and failed to address any of the juveniles
on two inquiries) (citing N.C. Gen. Stat. § 7A-633). Accordingly, we
hold the trial court erred by accepting the juvenile’s admission, and
“the adjudication . . . based on the admission must be set aside.”
Kenyon N., 110 N.C. App. at 297, 429 S.E.2d at 449.

Nonetheless, the State argues any error should be deemed harm-
less for two reasons. First, although the trial court failed to ask the
juvenile one of the six required questions, the trial court’s inquiry was
sufficient to establish the juvenile’s admission was the product of
informed choice. Second, the juvenile’s brief failed to allege prejudice
or that he would have pled differently had the error not occurred. In
support, the State directs our attention to two cases, State wv.
Hendricks, 138 N.C. App. 668, 531 S.E.2d 896 (2000) (finding no prej-
udicial error in accepting a guilty plea where the trial court failed to
comply with all N.C. Gen. Stat. § 15A-1022 inquiries because the
defendant signed a transcript of plea covering all the areas omitted by
the trial court) and State v. Williams, 656 N.C. App. 472, 310 S.E.2d 83
(1983) (finding no prejudicial error in accepting a guilty plea where
the trial court failed to make the required N.C. Gen. Stat. § 15A-1022
inquiries because the defendant failed to allege prejudice or that he
would have pled differently).

We find the State’s reliance on the cited adult criminal cases mis-
placed. While we note “an ‘admission’ in a juvenile hearing is equiva-
lent to a guilty plea in a criminal case,” Chawvis, 31 N.C. App. at 581,
230 S.E.2d at 200; In re Johnson, 32 N.C. App. 492, 493, 232 S.E.2d
486, 487-88 (1977), we also recognize “there are . . . significant differ-
ences between criminal trials and juvenile proceedings.” Chavis, 31
N.C. App. at 581, 230 S.E.2d at 200. See also In re Burrus, 275 N.C.
517, 529-33, 169 S.E.2d 879, 886-89 (1969) (stating “[w]hatever may be
their proper classification, [juvenile proceedings] certainly are not
‘criminal prosecutions’ ” and noting “[t]here are . . . many valid dis-
tinctions between a criminal trial and a juvenile proceeding”). This
Court has long recognized that in a juvenile proceeding, as opposed
to an adult criminal proceeding, “the burden upon the State to see
that the child’s rights [are] protected” is increased rather than
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decreased. In re Meyers, 25 N.C. App. 555, 558, 214 S.E.2d 268, 270
(1975); Chavts, 31 N.C. App. at 581, 230 S.E.2d at 200. See also
State v. Fincher, 309 N.C. 1, 24, 305 S.E.2d 685, 699 (1983) (Martin, J.,
concurring) (stating “[t]he state has a greater duty to protect the
rights of a respondent in a juvenile proceeding”). Cf. State v. Tucker,
154 N.C. App. 653, 657, 573 S.E.2d 197, 200 (2002) (stating “[t]he
juvenile system is designed to protect both the welfare of the delin-
quent child as well as the best interest of the State”). Given the
greater burden placed on the State in a juvenile proceeding and
guided by our precedent in Kenyon N. and Register, we find the
State’s arguments unavailing.

We feel it prudent to address the resulting consequences of the
dissent’s proposed analysis. First, under the dissent’s analysis, we
would contradict the General Assembly’s clear mandate granting
greater rights to children in juvenile proceedings than those guar-
anteed under the Due Process Clause. The dissent would have us
interpret Johnson as standing for the proposition that our courts
need not comply with the legislation passed after Johnson was
decided. See An Act to Provide a Unified Juvenile Code, ch. 815, 1979
N.C. Sess. Laws 966 (effective Jan. 1, 1980). Yet, the General
Assembly’s post-Johnson legislation follows, in statutory form, the
distinction between criminal and juvenile proceedings noted in
Burrus and Chavis, two pre-Johnson decisions, by providing greater
rights to children in juvenile proceedings than those guaranteed to
adults in criminal prosecutions. It is well established that the General
Assembly may pass legislation governing the people’s rights so long
as that legislation does not violate the federal or state constitutions,
Lanier, Comr. of Insurance v. Vines, 274 N.C. 486, 495, 164 S.E.2d
161, 166 (1968); Baker v. Martin, 330 N.C. 331, 338-39, 410 S.E.2d 887,
891-92 (1991), and it follows that the General Assembly may mandate
that a child facing juvenile adjudication be granted greater protec-
tions than those guaranteed by the federal and state constitutions to
an adult facing criminal conviction. We are not persuaded that such a
mandate may be ignored.

Second, the dissent’s holding would import a “totality of the cir-
cumstances” test from Hendricks for purposes of analyzing the trial
court’s adherence to N.C. Gen. Stat. § 7B-2407 in taking juvenile
admissions. However, we note the circumstances under which this
Court applied the test in Hendricks were distinct from those of the
instant case because the defendant in Hendricks signed a transcript
of plea, which covered all the inquiries required under N.C. Gen. Stat.
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§ 15A-1022. The juvenile in the instant case did not sign a transcript
of admission. It is true if the juvenile had signed a transcript of admis-
sion we would have some evidence that the juvenile was made aware
of his rights set out under N.C. Gen. Stat. § 7B-2407, and this evidence
might then warrant following the “totality of the circumstances” test
applied to the adult criminal defendant in Hendricks. However, appli-
cation of the Hendricks test here, as the dissent urges, would not
only apply the test for adult criminal pleas to juvenile admissions
where a transcript of admission was signed, but also extend the test’s
application to juvenile admissions where 7o transcript of admission
was signed and where the juvenile was clearly not presented with all
the required statutory inquiries and statements.

Moreover, we respectfully disagree with the dissent’s assertion
that our holding rejects a “totality of the circumstances” test and
“might eliminate a juvenile’s opportunity to argue on appeal that
although the trial court complied with the statute, the juvenile was
nevertheless not competent to render a valid admission—truly an
absurd result.” The dissent misapprehends our holding and equates
the limited statutory consideration at issue in this case with every
conceivable alternative argument that might otherwise be raised by
a juvenile. To clarify, our decision is concerned exclusively with
those situations involving a record that affirmatively discloses non-
compliance by the trial court with N.C. Gen. Stat. § 7B-2407. We do
not comment on other claims a juvenile may otherwise have; nor does
our holding stand for the proposition that a juvenile is limited to only
those six matters required by N.C. Gen. Stat. § 7B-2407.

Third, under the dissent’s holding, we would contradict this
Court’s binding precedent, which places a greater burden on the
State to protect children’s rights in juvenile proceedings, by treating
a juvenile admission as if it were an adult plea of guilty. The dissent
would, in essence, have us interpret this Court’s holding in Kenyon N.
as having applied a “totality of the circumstances” test and
“requir[ing] reversal because ‘it does not affirmatively appear from
the record that [any of] the provisions of [the statute] were complied
with . . . .”” More accurately, however, this Court reversed and
remanded the adjudication because

the only record evidence . . . reveals that the trial court failed to
inquire of the juvenile whether he understood the nature of the
charge against him and whether he was satisfied with his repre-
sentation. The trial court also failed to inform the juvenile that he
had a right to remain silent, a right to deny the charges against
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him, that by his admission he waived his right to confront the wit-
nesses against him, and what constituted the most restrictive dis-
position possible on the charge against him. Thus, it does not
affirmatively appear from the record that the provisions of
[the statute] were complied with, and we are therefore unable
to say that the juvenile’s admission was the product of an
informed choice.

Kenyon N.; 110 N.C. App. at 297-98, 429 S.E.2d at 449 (emphasis
added). Thus, in Kenyon N., the critical inquiry was whether the trial
court complied with the provisions of the statute. Upon determining
the trial court had not complied, this Court reversed and remanded
the adjudication without further analysis in light of the “totality of the
circumstances.” Moreover, unlike Kenyon N., in this case, we are not
confronted with a silent record where there is a lack of an affirmative
showing concerning compliance with the provisions of the relevant
statute. Rather, we can say with absolute certainty the trial court
failed to comply with the statute. It seems anomalous to be able to
reverse a judgment based upon a juvenile admission lacking an affir-
mative showing of statutory compliance, yet be constrained from
reversing a judgment where there is an affirmative showing of statu-
tory non-compliance.

Fourth, the dissent’s holding would place the burden of protect-
ing the child’s rights during entry of a juvenile admission on the child,
instead of the trial court maintaining the burden, as required by N.C.
Gen. Stat. § 7B-2407. The dissent’s analysis of the voluntariness of the
juvenile’s admission attempts to equate a trial court’s partial compli-
ance with the statutory requirements with actual compliance because
the child, during the proceeding, was asked, in part, “whether he
understood ‘what’s going on[]’. . . .” As troubling as that aspect is, the
dissent goes on to imply that, because the child “was asked whether
he had any further questions for his attorney or for the court[,]” his
rights had been vindicated. This effectively converts the duty of the
trial court to make the required inquiries into a duty on the part of the
child to make the appropriate assertions, of which, presumably, he is
supposed to be aware.

Similarly, the dissent would have us conclude that the juvenile’s
“hypothetical ‘may haves[,]’ [concerning disagreements about how to
proceed or whether he felt he could choose not to make the admis-
sion,] do not amount to prejudice.” Initially, we note that neither
Kenyon N. nor Register grafted a review for prejudice into their
analyses after determining statutory non-compliance. Rather, statu-
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tory non-compliance alone made it “impossible for the judge to de-
termine ‘that the admission {was] a product of informed choicel[,]’ ”
Register, 84 N.C. App. at 348, 352 S.E.2d at 896 (emphasis added),
and thus necessary to set aside the adjudication of delinquency.
Kenyon N., 110 N.C. App. at 297, 429 S.E.2d at 449. Moreover, it is
impossible to tell from the sixteen-page transcript whether the juve-
nile was prejudiced as a result of the failure of the trial court to
adhere to the mandates of N.C. Gen. Stat. § 7B-2407. We do know the
child never unilaterally volunteered dissatisfaction with his represen-
tation, and the dissent evidently considers that sufficient. However,
we cannot be certain of his satisfaction, because no one bothered to
ask him. Nor do we deem it the better rule of law to impose on a child
the heavy burden of maintaining his rights under the statute, when
the General Assembly placed this responsibility on the trial court and
mandated that the six statutory inquiries be addressed to the child in
substance and on the record.

For the foregoing reasons, we hold the trial court’s acceptance
of the juvenile’s admission, without determining the juvenile’s
satisfaction with his representation as required by N.C. Gen. Stat.
§ 7B-2407(a)(5), constituted reversible error, which necessitates
setting aside the juvenile’s adjudication. Accordingly, the trial
court’s orders are reversed, and the case is remanded for a new hear-
ing. Having so held, we need not address the juvenile’s remaining
assignments of error.

Reversed and remanded.
Judge WYNN concurs.
Judge LEVINSON dissents.

LEVINSON, Judge, dissenting.

The majority unreasonably elevates form over substance when it
holds that the General Assembly, in enacting N.C.G.S. § 7B-2407(a)(5)
(2003), intended to grant juveniles in delinquency adjudications an
inalienable right to be satisfied with counsel. As I cannot agree with
the majority’s novel proposition that a trial court’s failure to ascertain
a juvenile’s satisfaction with representation while accepting an
admission to a delinquency petition constitutes reversible error as a
matter of law, I must dissent.



IN THE COURT OF APPEALS 9

IN RE T.E.F.
[167 N.C. App. 1 (2004)]

The juvenile complains that because he was not asked by the trial
Jjudge whether he was satisfied with his representation, as required by
G.S. § 7B-2407(a)(5), his plea must be set aside. Although the stand-
ards of appellate review for juvenile adjudications are not spelled out
by statute, I discern no reason why the standards for adult criminal
cases should not guide us by analogy. The admission of a juvenile is
the equivalent to a plea of guilty by an adult in a criminal prosecution.
In re Johmson, 32 N.C. App. 492, 493, 232 S.E.2d 486, 487-88 (1977).
Therefore, the analysis that pertains in adult cases for determining
whether a guilty plea must be set aside is relevant here.

A juvenile admission of guilt, like a guilty plea, constitutes a
waiver of the Sixth Amendment right to confront one’s accusers and
of the Fifth Amendment privilege against self-incrimination. See
McCarthy v. United States, 394 U.S. 459, 466, 22 L. Ed. 2d 418, 424
(1969). For this reason, it is beyond dispute that a juvenile’s ad-
mission, like a guilty plea, must be made intelligently and voluntarily.
See Boykin v. Alabama, 395 U.S. 238, 242, 23 L. Ed. 2d 274, 279 (1969)
(“It was error, plain on the face of the record, for the trial judge to
accept petitioner's guilty plea without an affirmative showing that
it was intelligent and voluntary.”). “The standard was and remains
whether the plea represents a voluntary and intelligent choice among
the alternative courses of action open to the defendant.” North
Carolina v. Alford, 400 U.S. 25, 31, 27 L. Ed. 2d 162, 168 (1970)
(citations omitted).

In a juvenile adjudication for delinquency, which places the juve-
nile in danger of confinement, the proceedings are treated as criminal
proceedings inasmuch as they must be conducted with due process in
accord with the constitutional safeguards of the Fifth and Sixth
Amendments. See, e.g., In re Chavis, 31 N.C. App. 579, 580, 230 S.E.2d
198, 199-200 (1976). These constitutional guarantees may, as in an
adult proceeding, be waived in a juvenile adjudication only if done so
intelligently and voluntarily; “the record must therefore affirmatively
show on its face that the [juvenile’s] admission was entered know-
ingly and voluntarily.” Id. at 581, 230 S.E.2d at 200. Where the record
is deficient in this regard, “the juvenile will be allowed to replead.” Id.
The Juvenile Code, in G.S. § 7B-2407, reflects the Chavis requirement
that the trial court must ensure the admission is entered intelligently
and voluntarily before the Fifth Amendment privilege against self-
incrimination and the Sixth Amendment right of confrontation may
be validly waived.
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The error in the instant case is not one of constitutional dimen-
sion. Neither the Due Process Clause nor the Sixth Amendment right
to effective assistance of counsel guarantees a right that a crimi-
nal defendant be satisfied with his representation. See Morris v.
Slappy, 461 U.S. 1, 75 L. Ed. 2d 610 (1983) (rejecting claim that
the Sixth Amendment right to counsel includes “the right to a mean-
ingful attorney-client relationship”); United States v. Frazier-El, 204
F.3d 553 (4th Cir. 2000). The same must be true in juvenile court,
absent a clear mandate to the contrary from the General Assembly. 1
find no such mandate in the language of G.S. § 7B-2407, nor does
the majority point to any such authority elsewhere in the Juvenile
Code. Thus, “[s]o long as proceedings in the juvenile court meet the
requirements of due process, they are constitutionally sound and
must be upheld.” In re Burrus, 275 N.C. 517, 529-30, 169 S.E.2d 879,
887 (1969).

In the instant case, the juvenile argues that the error is a violation
not of a constitutional guarantee, but of a statutory mandate.
Nevertheless, he asks this Court to find the trial court’s error is
reversible as a matter of law. The gravamen of his argument is that
the failure to ascertain whether he was satisfied with his trial counsel
undermines the trial court’s finding that his admission was based on
an informed and voluntary choice. In support of this contention he
refers us to United States v. Boone, 543 F.2d 1090 (4th Cir. 1976), in
which the Fourth Circuit Court of Appeals, following McCarthy,
applied a per se reversal standard for violations of Rule 11 of the
Federal Rules of Criminal Procedure, the federal courts’ equivalent to
our G.S. § 7B-2407(a). By analogy, he asks us to find the trial court’s
error reversible per se. However, this line of reasoning should be
rejected for two reasons. First, Rule 11, unlike G.S. § 7B-2407(a), does
not require the trial court to ask the defendant whether he was satis-
fied with counsel. Thus, no meaningful comparison to Rule 11 error
can be made in this case. Second, the per se reversal standard for
Rule 11 violations was superceded by a “harmless error” standard in
the 1983 amendments to the rule. See F. R. Crim. P. 11(h) (2003) (“A
variance from the requirements of this rule is harmless error if it does
not affect substantial rights.”). Thus, the federal courts’ per se rever-
sal rule of McCarthy is no longer good law.1

1. “The one clearly expressed objective of Rule 11(h) was to end the practice,
then commonly followed, of reversing automatically for any Rule 11 error, and that
practice stemmed from an expansive reading of McCarthy.” United States v. Vonn, 535
U.S. 55, 66, 1562 L. Ed. 2d 90, 104 (2002).
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Our Juvenile Code is silent on the question of the standard of
review for trial court error in the application of G.S. § 7B-2407(a).
However, I find no support for the argument that a failure to
ask whether a juvenile is satisfied with counsel renders his admis-
sion per se invalid. On the contrary, the Criminal Procedure Act pro-
vides that, where an error arises not under the Constitution but by
violation of statute, the standard of review is whether, had the error
not been committed, a reasonable possibility exists that a different
result would have been reached at trial. N.C.G.S. § 15A-1443(a)
(2003). The burden of proving the error was prejudicial is on the
defendant. Id.

I agree with the majority that the trial court’s direct questioning
of the juvenile as required under G.S. § 7B-2407(a) is intended to
ensure that an admission is a product of the juvenile’s informed
choice, in compliance with the constitutional “knowing and volun-
tary” standard articulated in Boykin and its progeny. However, a juve-
nile’s admission can be determined constitutionally sound without an
inquiry into whether the juvenile was satisfied with counsel. We have
never engaged in a hypertechnical application of the corresponding
adult statute, N.C.G.S. § 15A-1022(a) (2003), to undermine the valid-
ity of an adult’s plea of guilty entered intelligently and voluntarily
under the constitutional standard of Boykin. Review of the entering
of a guilty plea has never involved a “technical, ritualistic approach”
to the trial court’s compliance with statutory language, but instead,
requires an examination of “the totality of the circumstances [to]
determine whether non-compliance with the statute either affected
defendant’s decision to plead or undermined the plea’s validity.” State
v. Hendricks, 138 N.C. App. 668, 670, 531 S.E.2d 896, 898 (2000) (con-
struing G.S. § 15A-1022) (citations omitted). Even where a violation
of the statute occurs, appellant must show prejudice before a plea
will be set aside. State v. McNeill, 158 N.C. App. 96, 103, 580 S.E.2d
27, 31 (2003) (citation omitted). Indeed, in reviewing sentencing pro-
cedures for prejudicial error, our Supreme Court has observed,
“[ilustice may be served more by the substance than the form of the
process. We prefer to consider each case in the light of its circum-
stances.” State v. Pope, 257 N.C. 326, 334, 126 S.E.2d 126, 132 (1962).

A “totality of the circumstances” inquiry necessarily includes due
consideration of the age, maturity and understanding of the juvenile.
See In re Meyers, 25 N.C. App. 555, 558, 214 S.E.2d 268, 270 (1975)
(“Although a confession is not inadmissible merely because the per-
son making it is a minor, to be admissible it must have been voluntary,
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and the age of the person confessing is an additional factor to be con-
sidered in determining voluntariness.”) (citation omitted).

The juvenile cases cited by the majority apply a “totality of the
circumstances” test for determining whether the record affirmatively
shows that a juvenile admission was intelligent and voluntary. The
majority in the instant case relies on a misreading of In re Kenyon N.,
110 N.C. App. 294, 429 S.E.2d 447 (1993), a case that involved a lost
stenographic record of the adjudication at which the admission was
entered. “The dispositive issue” was “whether the district court which
initially adjudged the juvenile to be delinquent erred in accepting the
juvenile’s admission.” Id. at 298, 429 S.E.2d at 449. Because no tran-
script could be produced of the district court hearing at which the
admission was accepted, the record in Kenyon N. failed to show affir-
matively that the juvenile had been informed that, among other
things, he had a right to remain silent, that he had a right to deny
the charges against him, and that by his admission he waived his right
to confront the witnesses against him. There was no affirmative
showing that the juvenile understood the nature of the charge, nor
that he was satisfied with his representation. Thus, after reviewing
all of the circumstances, we concluded the adjudication required
reversal because “it does not affirmatively appear from the record
that [any of] the provisions of [the statute] were complied with,
and we are therefore unable to say that the juvenile's admission was
the product of an informed choice. Accordingly, the order adjudicat-
ing delinquency based on the admission is vacated.” Id. at 296, 429
S.E.2d at 449.

Likewise; in the cases consolidated as In re Chawvis, reversal
of the juveniles’ pleas was required because, under the circumstances
of that case, the record was deficient. 31 N.C. App. at 581, 230 S.E.2d
198 at 200 (“At a juvenile hearing an admission by a juvenile must
be made knowingly and voluntarily, and this fact must affirmatively
appear on the face of the record, or the juvenile will be allowed
to replead.”).

Applying the totality of circumstances test, the record in the
instant case amply shows that T.E.F.’s admission was the result of his
informed choice, satisfying the constitutional standard of Boykin.
T.E.F., age fourteen, answered affirmatively that he understood his
right to remain silent, his right to deny the allegations in the petition,
and his right to confront the witnesses against him. He answered
affirmatively that he understood the allegations, and that he knew he
could be sent to a training school as a result of his admission. He was
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asked whether he understood “what’s going on,” and he was asked
whether he had any further questions for his attorney or for the court.
The State supplied a factual basis for the allegations. T.E.F.’s counsel
and his mother were both present with him in court. The record indi-
cates the juvenile had “prior court involvement.” Undoubtedly, use of
a “Transcript of Admission by Juvenile,” form AOC-J-410, in addition
to the allocution required by G.S. § 7B-2407(a), is the better practice.
But the trial court’s failure to ask whether T.E.F. was satisfied with
his representation, under the circumstances of this case, does not
render T.E.F’s admission constitutionally or statutorily infirm such
that the adjudication must be cast aside.

The majority’s rejection of a totality of circumstances test for
review of the voluntariness of a juvenile admission is unsupported in
law. Moreover, it undermines the majority’s stated objective, as well
as the constitutional mandate, of protecting the rights of juveniles.
Instead of considering all the relevant factors, the majority would
merely look to whether the trial court adhered to the letter of the
statute. As a result, rather than enhancing protection of a juvenile’s
rights by ensuring appellate review of all relevant circumstances to
verify the intelligent and voluntary nature of a juvenile admission, a
strict reading of the majority opinion could narrow the scope of
appellate review. For example, if the test for whether a juvenile
admission is intelligent and voluntary is statutory compliance
rather than totality of the circumstances, perhaps we need not
consider the juvenile’s age, maturity, or level of understanding. Strict
application of the majority’s approach might eliminate a juvenile's
opportunity to argue on appeal that although the trial court complied
with the statute, the juvenile was nevertheless not competent to ren-
der a valid admission—truly an absurd result.

Just as a trial court’s strict compliance with G.S. § 7B-2407(a)
cannot preclude later inquiry into the voluntariness of a juvenile
admission, a failure to comply rigidly with the statute cannot, in and
of itself, render the admission invalid. “[There is] no talismanic defi-
nition of ‘voluntariness,” mechanically applicable to the host of situa-
tions where the question has arisen.” Schneckloth v. Bustamonte, 412
U.S. 218, 224, 36 L. Ed. 2d 854, 861 (1973); see also Wade v. Coiner,
468 F.2d 10569, 1061 (4th Cir. 1972) (holding that due process does not
require “[a] catechism of the constitutional rights that are waived by
entry of a guilty plea”™).

The juvenile in the instant case does not argue, nor does the
record suggest, that he was actually prejudiced by the error. On
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appeal, he does not state that he was dissatisfied with his appointed
counsel. Moreover, he does not claim that an inquiry on that point
by the trial court would have affected his decision to enter an admis-
sion. In T.E.F.’s brief, it is claimed that the juvenile and his trial coun-
sel “may have had severe disagreements about how to proceed
or [the juvenile] may have felt that his lawyer may not have fully
investigated the case so that he really felt that he had no choice but
to [admit the allegations].” (emphasis added). Such hypothetical
“may haves” do not amount to prejudice. The trial court’s failure to
ask T.E.F. whether he was satisfied with his representation, under
these circumstances, does not remotely undermine the validity of
his admission.

The majority, in holding that a trial court’s failure to follow the
language of G.S. § 7B-2407(a) to the letter results in reversible error
as a matter of law, opens the door to automatic reversal of any juve-
nile delinquency adjudication where the trial court fails to perform a
verbatim recitation of the allocution in the statute. Instead, the
proper inquiry is whether, under the totality of the circumstances, the
admission was entered knowingly and voluntarily. Because the
record fully supports the finding that the admission was made know-
ingly and voluntarily, and because the facts in the instant case reveal
no hint of actual prejudice, the juvenile’s admission is completely
valid. I vote to affirm.

IN THE MATTER OF: THE PETITION OF CENTRAL TELEPHONE COMPANY
CONCERNING THE ALLOCATION FORMULA FOR CORPORATE INCOME TAX
PURPOSES FOR THE YEAR ENDED DECEMBER 31, 1991

No. COA03-1313
(Filed 16 November 2004)

1. Taxation— Augmented Tax Review Board—no administra-
tive appeal—de novo action in superior court
There is no administrative appeal process from decisions
made by the Augmented Tax Review Board (ATRB). As directed
by statute, the corporate tax must be paid and recovery sued for
in superior court, with such challenges being heard de novo in
superior court pursuant to that court’s original jurisdiction.
N.C.G.S. §§ 105-130.4(t)(6), 105-241.4, 105-267.
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2. Taxation— no appeal from Augmented Tax Review Board—
de novo action in superior court—constitutional

A corporate taxpayer challenging the apportionment formula
for taxable income from the sale of businesses was afforded a fair
appeal from the Augmented Tax Review Board by way of a de
novo action in superior court. Petitioner’s constitutional chal-
lenges would have merit only if it was left completely without
redress.

3. Taxation— review of Augmented Tax Review Board
denied—day in court—civil action for refund

Petitioner was not denied its day in court to contest a tax lia-
bility where the trial court dismissed for lack of subject matter
Jurisdiction its appeal from the ruling of the Augmented Tax
Review Board. There is no right to judicial review of a decision by
the ATRB, but petitioner’s day in court is available through bring-
ing a civil action for refund of the paid tax.

Appeal by petitioner Central Telephone Company from order
entered 26 June 2003 by Judge A. Leon Stanback in Wake County
Superior Court. Heard in the Court of Appeals 16 June 2004.

Morrison & Foerster, L.L.P, by Paul H. Frankel and Craig B.
Fields, (both admitted pro hac vice); and Alston & Bird, L.L.P,
by Jasper L. Cummings, Jr., for Central Telephone Company
petitioner appellant.

Attorney General Roy Cooper, by Assistant Attorney General
Kay Linn Miller Hobart, for defendant appellee.

McCULLOUGH, Judge.

Central Telephone Company (“petitioner”) appeals from an order
by the superior court dismissing, based on lack of subject matter
jurisdiction, its petition for judicial review from a decision of the
Augmented Tax Review Board (“ATRB”). See N.C. Gen. Stat. § 1A-1,
Rule 12(b)(1) (2003) of the North Carolina Rules of Civil Procedure.
The petitioner’s appeal arises from the following undisputed facts:
During the tax year ending 31 December 1991, petitioner sold two of
its extraterritorial telephone companies, one located in Iowa and one
in Minnesota. By following the normal apportionment formula (the
“apportionment formula”) for corporate North Carolina telephone
operators, petitioner believed the sale of these two extraterritorial
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telephone companies was improperly attributed as income for its
business activities in North Carolina for the 1991 tax year. See N.C.
Gen. Stat. § 105-130.4(n) (2003).1 Specifically, petitioner contended:

Under § 105-130.4(n), income of a telephone company is ap-
portioned on the basis of gross operating revenue. Using the
12-31-91 Income Statement, the percentage of total income ap-
portionable to North Carolina is 31.52%. Under normal appor-
tionment calculation, this would result in an amount of income
attributable to North Carolina of $59,602,186. North Carolina net
income as reflected on the 12-31-91 income statement is
$22,304,876. By following the normal apportionment formula,
over two and one half times the recognized income would be
attributable to business within North Carolina. The increase is
directly due to the income from the sale of the Iowa and
Minnesota divisions.

{(Emphasis added.)

On 13 April 1992, petitioner filed a petition with the ATRB pur-
suant to N.C. Gen. Stat. § 105-130.4(t)(1), seeking relief from the
statutory formula. The ATRB acknowledged the petition on 15 April
1992, and granted a hearing date for sometime “in the near future.”
Having been granted an extension for filing, petitioner filed its taxes
in conformance with the apportionment formula on 16 September
1992. Petitioner made a tax payment to the Department of Revenue in
the amount of $4,646,872.00.

The record shows that a hearing before the ATRB was to be set
for some time between 28 December 1993 and June of 1994. Counsel
for petitioner changed during this time period. The hearing date was
scheduled for 9 November 1994. Centel Corporation, the parent cor-
poration of petitioner, was then acquired by Sprint Corporation
(“Sprint™), and counsel for Sprint requested the ATRB hearing be con-
tinued until “at least” January 1995. The request was granted, and on
18 April 1995, petitioner was given notice of a 9 May 1995 hearing
date. After a hearing was held on this date, the ATRB rendered
Administrative Decision Number 444 dated 16 June 1995, denying the

1. Apportionment formulas are designed to meet both of the following: the due
process requirement that a state show a sufficient nexus between the corporate tax
and the transaction within a state for which the tax is an exaction; and the proscrip-
tions of the Commerce Clause of the Federal Constitution which permit a state to tax
only that part of a corporation’s net income from multistate operations which is attrib-
utable to earnings within the taxing state. Oil Corp. v. Clayton, Comr. of Revenue, 267
N.C. 15, 20, 147 S.E.2d 522, 526 (1966).
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use of a separate accounting method or a bifurcated apportionment
formula for computing petitioner’s North Carolina taxable income for
the tax year of 1991. The ATRB concluded petitioner failed to over-
come the presumption, as set forth in N.C. Gen. Stat. § 105-130.4(t)(4)
(2003), that the statutory apportionment formula reasonably attrib-
utes to North Carolina that portion of the corporation’s income
earned in this State.

On 17 July 1995, petitioner filed a petition for judicial review of
the ATRB decision. Petitioner based the Wake County Superior
Court’s jurisdiction on N.C. Gen. Stat. § 105-130.4(t)(6), N.C. Gen.
Stat. § 150B-43, et seq. (2003), and “other applicable law.” The
State filed a motion to dismiss this petition pursuant to N.C. Gen.
Stat. § 1A-1, Rule 12(b)(1), stating the court lacked subject matter
Jurisdiction for such review.

As set out in the findings of fact for the Final Decision of the
Secretary of Revenue denying petitioner’s corporate refund which
petitioner sought using alternative apportionment calculations
(which the ATRB had already denied the use of), the record shows
the following: On 17 July 1995, petitioner filed an amended North
Carolina Corporate Income Tax Return for the tax year of 1991 using
the alternative bifurcated apportionment formula presented to and
rejected by the ATRB. In this, petitioner sought a refund of $4,148,
422 pursuant to N.C. Gen. Stat. § 105-266.1. By letter dated 17 July
1995, petitioner sought a refund of this amount pursuant to N.C.
Gen. Stat. § 105-267 (2003). By letter dated 6 July 1996, the
Department of Revenue denied petitioner’s request for refund pur-
suant to N.C. Gen. Stat. § 105-267 as untimely. However, on 21 July
2000, petitioner was allowed an administrative tax hearing under N.C.
Gen. Stat. § 105-266.1 which was then held on 16 August 2000 before
the Secretary of Revenue. The Secretary’s Final Decision pursuant to
the administrative hearing, dated 29 December 2000, denied peti-
tioner any refund on taxes paid for the year of 1991.

Concerning its request for judicial review of the ATRB decision,
at issue in this case, pefitioner filed a motion for a continuance on 31
January 2001. The motion was based on the following:

To the extent that the Tax Review Board reverses the Final
Decision dated December 29, 2000 and excludes the gain from the
Iowa and Minnesota Divisions from Petitioner’s North Carolina
apportionable tax base on any ground, this proceeding would be
mooted in its entirety. If, however, the Tax Review Board declines
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to reverse the Final Decision, Petitioner would seek judicial
review of that decision pursuant to N.C. Gen. Stat. § 150B-43.

In an effort to preserve the resources of the Court and the lit-
igants and to simplify and streamline the issues for judicial
review pursuant to N.C. Gen. Stat. § 150B-43, Petitioner therefore
respectfully requests a continuance of this matter from the
February 12, 2001 trial calender pending resolution by the Tax
Review Board of the Request for Refund pursuant to N.C. Gen.
Stat. § 266.1.

This motion was granted in an order filed 7 February 2001, and the
future date was not rescheduled until notice was given for the Tax
Review Board’s ruling on the refund request pursuant to N.C. Gen.
Stat. § 105-266.1. The record does not reflect the Tax Review Board’s
disposition in that matter. Finally, in an order filed 26 June 2003, the
State’s motion to dismiss the petition for judicial review of the ATRB
decision was granted.

Petitioner now raises three issues in its appeal from the trial
court’s dismissal. First, petitioner alleges that North Carolina General
Statutes and accompanying regulations authorize an appeal to supe-
rior court from a decision of the ATRB. Second, petitioner alleges that
if there is not statutory authority for judicial review of a decision by
the ATRB, then petitioner’s rights to an ensured system of checks and
balances under the North Carolina Constitution’s, and the United
States Constitution’s guarantees of due process, equal protection, and
rights under the commerce clause have been violated. Lastly, peti-
tioner contends affirming the trial court’s dismissal will deny peti-
tioner its day in court because the parallel case seeking refund
pursuant to an alternative statutory route has also been dismissed.
We now address these issues in turn.

Judicial Review of an ATRB Decision

[1] Petitioner contends there is statutory authority conferring juris-
diction for judicial review of a decision from the ATRB under the fol-
lowing: N.C. Gen. Stat. § 105-130.4(t)(6), N.C. Gen. Stat. § 105-241.4
(2003) as directed by N.C. Admin. Code tit. 20, r. 4.0310 (June 2004),
and N.C. Gen. Stat. § 150B-43 of the Administrative Procedure Act
(“APA™). We do not agree that any of these statutes provide for judi-
cial review of a decision from the ATRB.

Before addressing the merits of the issue presented, it is helpful
to understand the difference between the regular Tax Review Board
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and the ATRB. The composition of the “Tax Review Board” is set out
in N.C. Gen. Stat. § 105-269.2 (2003):

The Tax Review Board shall be composed of the follow-
ing members: (i) the State Treasurer, ex officio, who shall be
chairman of the board; (ii) the chairman of the Utilities
Commission, ex officio; (iii) a member appointed by the
Governor; and (iv) the Secretary of Revenue, ex officio, who shall
be a member only for the purposes stated in G.S. 105-122 and
105-130.4. The member whom the Governor shall appoint shall
serve for a term of four years and until his successor is appointed
and qualified. The first such appointment shall be made for a term
beginning on July 1, 1975.

(Emphasis added.) This composition is more clearly laid out in N.C.
Admin. Code tit. 20, r. 4.0103 (June 2004):

The title “Tax Review Board” actually refers to two boards, the
regular Tax Review Board and the augmented Tax Review Board.
The regular Tax Review Board is composed of the following
members: the State Treasurer, ex officio, who shall be the
Chairman of the Tax Review Board; the Chairman of the Utilities
Commission, ex officio; and a member appointed by the
Governor. The augmented Tax Review Board [ATRB] includes the
Secretary of Revenue in addition to the other members of the reg-
ular Tax Review Board.

The relevant purpose of the regular Tax Review Board is to hear
appeals from decisions of the Secretary of Revenue as an “appellate
administrative agency having quasi-judicial authority” and holding
such hearings strictly on the record of appeal from the Secretary. N.C.
Admin. Code tit. 20, r. 4.0201 (June 2004). The relevant purpose of
the ATRB is to “consider petitions from corporate taxpayers for
use of alternate allocation formulas in determining tax bases for”
income taxes. N.C. Admin. Code tit. 20, r. 4.0301 (June 2004). Con-
cerning the ATRB, there is no reference to it as an appellate adminis-
trative agency.

The ATRB composition of the Tax Review Board (with
the Secretary of Revenue as one of the decision makers for the
Board) is used only in specific instances as required in N.C. Gen.
Stat. §§ 105-122 and 105-130.4. Therefore, as used throughout N.C.
Gen. Stat. § 105-130.4(t), the “Tax Review Board” refers to the
ATRB. However, because the ATRB initially reviews a corporate peti-
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tioner’s claim for relief from its apportionment formula, not as an
“appellate administrative agency,” the function of ATRB is quite dif-
ferent, as are the implications of its decisions. The Secretary is actu-
ally a member of the ATRB, voting in the decision, and not a party by
way of appeal before the regular Tax Review Board.

Turning now to the merits of petitioner’s claim. N.C. Gen. Stat.
§ 105-130.4(t)(1) states in relevant part:

If any corporation believes that the method of allocation or
apportionment as administered by the Secretary has operated
or will so operate as to subject it to taxation on a greater portion
of its income than is reasonably attributable to business or earn-
ings within the State, it may file with the Tax Review Board a
petition setting forth the facts upon which its belief is based
and its argument with respect to the application of the allocation
formula. . . . At least three members of the Tax Review Board
shall attend any hearing pursuant to such petition. In such cases,
the Tax Review Board’s membership shall be augmented by
the addition of the Secretary, who shall sit as a member of the
Board with full power to participate in its deliberations and de-
cisions with respect to petitions filed under the provisions of
this subsection. An informal record containing in substance the
evidence, contentions and arguments presented at the hearing
shall be made. All members of the augmented Tax Review Board
shall consider such evidence, contentions and arguments and
the decisions thereon shall be made by a majority vote of the
augmented Board.

(Emphasis added.) When a corporation makes such a petition, N.C.
Gen. Stat. § 105-130.4(t)(2) & (3) allows for the petitioner to have
the ATRB consider the following: instances where a detailed account-
ing “of receipts and expenditures [] reflects more clearly than
the applicable allocation formula prescribed by this section the
income attributable to the business within this State,” N.C. Gen.
Stat. § 105-130.4(t)(2); or “the corporation shows any other method of
allocation than the applicable allocation formula prescribed by this
section reflects more clearly the income attributable to the busi-
ness within this State.” N.C. Gen. Stat. § 105-130.4(t)(3). To seek
redress from an adverse decision from the ATRB, N.C. Gen. Stat.
§ 105-130.4(t)(6) provides:

When the Secretary asserts liability under the formula adjustment
decision of the [Augmented] Tax Review Board, an aggrieved cor-
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poration may pay the tax and bring a civil action for recovery
under the provisions of Article 9.

(Emphasis added.)

In the case at bar, in lieu of application of the apportionment
formula, petitioner petitioned the ATRB to consider both a separate
accounting pursuant to N.C. Gen. Stat. § 105-130.4(t)(2), or in the
alternative, a bifurcated apportionment formula pursuant to N.C.
Gen. Stat. § 105-130.4(t)(3). The ATRB denied the petitioner’s re-
quest, finding petitioner had not overcome the statutory presump-
tion that the appropriate apportionment formula reasonably at-
tributes the corporation’s income earned in the state. N.C. Gen.
Stat. § 105-130.4(t)(4). Petitioner contends that N.C. Gen. Stat.
§ 105-130.4(t)(6) creates jurisdiction in the superior court to give
appellate review of the ATRB'’s decision. We do not agree.

N.C. Gen. Stat. § 105-130.4(t)(6) directs the aggrieved taxpayer to
pay any tax liability, and bring a civil action under Article 9 of North
Carolina’s Tax Code. Following the language of that statute, peti-
tioner was directed to the provision of Article 9 of the tax code for an
“Action to recover tax paid.” N.C. Gen. Stat. § 105-241.4; see also, N.C.
Admin. Code tit. 20, r. 4.0310.2 In relevant part, this statute states:

Within 30 days after notification of the Secretary’s decision
with respect to liability under this Subchapter or Subchapter V,
any taxpayer aggrieved thereby, in lieu of petitioning for admin-
istrative review thereof by the Tax Review Board under G.S.
105-241.2, may pay the tax and bring a civil action for its recovery
as provided in G.S. 105-267.

N.C. Gen. Stat. § 105-241.4. Following the language of this statute, a
petitioner is directed to N.C. Gen. Stat. § 105-267 (2003) which, in rel-
evant part, states:

Whenever a person has a valid defense to the enforcement of the
collection of a tax, the person shall pay the tax to the proper offi-
cer, and that payment shall be without prejudice to any defense
of rights the person may have regarding the tax. At any time

2. We note that the State argued in its brief that N.C. Gen. Stat. § 105-241.4 does
not apply at all to this case because it is limited to when taxpayers have received
administrative review. This is not correct. We read the plain language of N.C. Gen. Stat.
§ 105-241.4 as a clear and alternate route of recovery that allows a taxpayer to bypass,
or cut short, administrative review under N.C. Gen. Stat. § 105-241.2 and N.C. Gen. Stat.
§ 105-241.3, and proceed to litigate the tax liability in superior court.
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within the applicable protest period, the taxpayer may demand a
refund of the tax paid in writing from the Secretary and if the tax
is not refunded within 90 days thereafter, may sue the Secretary
in the courts of the State for the amount demanded. . . . The
protest period for all other taxes is three years after payment.

The suit may be brought in the Superior Court of Wake
County, or in the county in which the taxpayer resides at any time
within three years after the expiration of the 90-day period
allowed for making the refund. If upon the trial it is determined
that all or part of the tax was levied or assessed for an illegal or
unauthorized purpose, or was for any reason invalid or excessive,
judgment shall be rendered therefor, with interest, and the judg-
ment shall be collected as in other cases. The amount of taxes for
which judgment is rendered in such an action shall be refunded
by the State. G.S. 105-241.2 provides an alternate procedure for a
taxpayer to contest a tax and is not in conflict with or superseded
by this section.

Therefore, ultimately N.C. Gen. Stat. § 105-267 is the relevant “blue-
print” for a petitioner’s relief from an adverse decision by the ATRB.
Additionally, a corporation is not required to first petition the ATRB
before pursuing redress under N.C. Gen. Stat. § 105-267. Oil Corp.,
267 N.C. at 19, 147 S.E.2d at 526. The plain, unambiguous language of
that statute requires the petitioner to pay the tax and file a civil action
in superior court against the Secretary. Pursuant thereto, a “trial” is
held to determine whether the Secretary’'s tax assessment was cor-
rect. Therefore, the superior court determines this issue pursuant to
its original jurisdiction. Duke v. Shaw, Commissioner of Revenue,
247 N.C. 236, 240, 100 S.E.2d 506, 508-09 (1957) (where our Supreme
Court explained that the only time the superior court has appellate
jurisdiction in reviewing the Secretary’s tax assessment is when the
regular Tax Review Board, upon its review of the Secretary’s final
decision, renders a decision pursuant to N.C. Gen. Stat. § 105-241.2
and N.C. Gen. Stat. § 105-241.3.).

The tax regulation for “Appeals from the Decision” of the ATRB,
relied on heavily by petitioner, at first blush purports to grant appel-
late jurisdiction in the superior court to review a decision by the
ATRB. It states:

When the Secretary of Revenue asserts liability under the formula
adjustment decision of the board, an aggrieved corporation may
pay the tax and bring a civil action for recovery under the provi-
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sions of G.S. 105-241.4. On appeal the superior court will view the
hearing record of the augmented board. This record will consist
of claimant’s petition, brief, evidence, documents, and papers and
the final decision of the board.

N.C. Admin. Code tit. 20, r. 4.0310. However, a close reading of this
regulation reveals that it is inconsistent. The first half of the regula-
tion requires the aggrieved corporation to pay its tax and bring a civil
action pursuant to N.C. Gen. Stat. § 105-241.4. As set out above, this
civil action is to be filed in accord with N.C. Gen. Stat. § 105-267 and
is therefore before the superior court pursuant to its original juris-
diction. However, the last two sentences of N.C. Admin. Code tit. 20,
r. 4.0310 seem to confer appellate jurisdiction upon the superior
court, where the court will consider only the record of the ATRB
hearing. We can find no statutory authority for the creation of this
appellate jurisdiction, and it conflicts with the regulation’s direction
to N.C. Gen. Stat. § 105-241.4 and ultimately N.C. Gen. Stat. § 105-267.
See N.C. Gen. Stat. § 150B-21.9(a)(1) (Regulations must be “within the
authority delegated to the agency by the General Assembly.”). To the
extent this regulation is inconsistent with its statutory authority, we
hold it to be invalid and without legal effect.

Additionally, petitioner argues that N.C. Gen. Stat. § 150B-43 of
the APA provides appellate jurisdiction in the superior court over
decisions by the ATRB. However, in light of the direction of N.C. Gen.
Stat. § 105-130.4(t)(6) to N.C. Gen. Stat. § 105-241.4 after paying the
tax liability, we do not agree. Generally, a taxpayer contesting liabil-
ity has two routes in seeking relief. The first is by way of administra-
tive review: without paying the contested tax liability, a taxpayer
must obtain a hearing before the Secretary of Revenue, and assuming
the party is aggrieved, the regular Tax Review Board will review the
Secretary’s final decision. See N.C. Gen. Stat. § 105-241.2. If an
adverse decision from the regular Board is received, then the tax-
payer may pay the tax and penalties, and appeal to the superior court
for appellate review of the regular Board’s decision pursuant to
Article 4 of N.C. Gen. Stat. § 150B. N.C. Gen. Stat. § 105-241.3. This is
also explained in the regulations for the regular Tax Review Board:

Any taxpayer aggrieved by the decision of the regular board
may either pay the tax, penalties and interest asserted to be due
or may file with the Secretary of Revenue a bond in the amount
due and then appeal the decision of the board to the superior
court under the provisions of Article 4 of Chapter 150B of the
General Statutes.
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N.C. Admin. Code tit. 20, r. 4.0208 (June 2004) (emphasis added).
The second route in which a taxpayer may seek relief is to bypass
administrative review, pay the tax liability immediately, and bring
a civil action for its recovery pursuant to N.C. Gen. Stat. § 105-267.
N.C. Gen. Stat. § 105-241.4. There is also a hybrid of these two
routes, such that, in lieu of appealing for superior court review of the
regular Tax Review Board’s decision made pursuant to N.C. Gen. Stat.
§ 105-241.2, the taxpayer can pay the tax and file a civil action for
recovery under N.C. Gen. Stat. § 105-241.4 in the superior court’s
original jurisdiction.

In sum, administrative review is a process invoked by receiving a
final decision from the Secretary, and appealing that decision to the
regular Tax Review Board which then renders a final decision. See
Duke, 247 N.C. at 240, 100 S.E.2d at 508-09. The administrative review
route is not an option for corporations contesting the applicable
apportionment formula before the ATRB, as the plain language of
N.C. Gen. Stat. § 105-130.4(t)(6) requires aggrieved corporations to
“pay the tax and bring a civil action,” thus directing them to N.C. Gen.
Stat. § 241.4 (emphasis added).? Additionally, the APA provides for a
right of judicial review under its provisions when

[alny person who is aggrieved by the final decision in a contested
case, and who has exhausted all administrative remedies made
available to him by statute or agency rule . . . unless adequate pro-
cedure for judicial review is provided by another statute in which
case the review shall be under such other statute.

N.C. Gen. Stat. § 150B-43. Therefore, we cannot find appellate
jurisdiction in the superior court for the ATRB’s decision, which is
allowed only in the route statutorily foreclosed to these con-
testing corporations and an alternative route of judicial review is
available.

We find support not only in the plain language of N.C. Gen.
Stat. § 105-130.4(t)(6), N.C. Gen. Stat. § 105-241.4, and N.C. Gen. Stat.
§ 105-267, all directing an aggrieved corporation to file a civil action,
but additionally in the statutory language setting the parameters
of the regular Tax Review Board when conducting hearings:

3. This is logical when considering that it is the Secretary that augments the Tax
Review Board for petitions under N.C. Gen. Stat. § 105-130.4(t). Because both the mem-
bers of the regular Tax Review Board and the Secretary consider the corporation’s peti-
tion before the ATRB, it would be superfluous to revert their decision back into the
administrative process and before the same decision makers.
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The chairman or any two members, upon five days’ notice, may
call a meeting of the Board; provided, any member of the Board
may waive notice of a meeting and the presence of a member of
the Board at any meeting shall constitute a waiver of the notice
of said meeting. A majority of the members of the Board shall
constitute a quorum, and any act or decision of a majority of the
members shall constitute an act or decision of the Board, except
Jor the purposes and under the conditions of the provisions of
G.S. 105-122 and 105-130.4.

N.C. Gen. Stat. § 105-269.2 (emphasis added). The language of this
statute suggests that decisions by the ATRB pursuant to petitions
brought under N.C. Gen. Stat. § 105-130.4(t), do not “constitute an
act or a decision by the [Tax Review] Board.” Id. This is consistent
with the fact that aggrieved corporations are not directed to the
administrative appeal route as laid out above, because as this statu-
tory language suggests, they have not been rendered an administra-
tive “decision” by the regular Tax Review Board which would be
capable of administrative review. Once the ATRB decision to deny
variation of a corporate statutory apportionment formula has been
rendered, petitioner must pay its liability under the presumptive for-
mula, though it believes such payment may be unconstitutional. Our
Supreme Court has long held that N.C. Gen. Stat. § 105-267 is the
appropriate procedure under which to challenge an income tax not
attributable to North Carolina and which the State may not constitu-
tionally tax. O¢l Corp., 267 N.C. at 20, 147 S.E.2d at 526. “The law does
not contemplate that administrative boards shall pass upon constitu-
tional questions.” Id.; see Johnston v. Gaston County, 71 N.C. App.
707, 713, 323 S.E.2d 381, 384 (1984), disc. review denied, 313 N.C.
508, 329 S.E.2d 392 (1985); Meads v. N.C. Dep't of Agric., 349 N.C.
656, 669-70, 509 S.E.2d 165, 174 (1998). Therefore, we hold such chal-
lenges must be heard de novo in superior court pursuant to that
court’s original jurisdiction.

In conclusion, we hold that there is no administrative appeal
process from decisions made by the ATRB, but, as directed by N.C.
Gen. Stat. § 105-130.4(t)(6), N.C. Gen. Stat. § 105-241.4, and N.C. Gen.
Stat. § 105-267, the corporate tax must be paid and recovery sued for
in superior court.

All assignments of error raised by this issue are overruled.
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State and Federal Constitutional Claims

[2] Next, petitioner contends that if decisions from the ATRB
pursuant to N.C. Gen. Stat. § 105-130.4(t) are unreviewable by the
superior court, then the statute violates petitioner’s state and federal
constitutional rights of due process. Petitioner is correct in its asser-
tion that a taxpayer must be given both a fair opportunity to challenge
the tax and a clear and certain remedy for any erroneous and unlaw-
ful tax collection. McKesson Corp. v. Division of Alcoholic
Beverages & Tobacco, 496 U.S. 18, 51-562, 110 L. Ed. 2d 17, 45 (1990).
However, pursuant to the analysis below, we hold that petitioner has
been afforded both a fair opportunity to challenge the tax and a clear
and certain remedy.

“The taxpayer asserting nonliability may be afforded constitu-
tional protection by either administrative or judicial review.”
Kirkpatrick v. Currie, Comr. of Revenue, 250 N.C. 213, 215, 108
S.E.2d 209, 210 (1959). There is no requirement the taxpayer be
afforded both. As held above, we have determined that an aggrieved
party from the ATRB decision is ultimately directed to the exclusive
redress as provided in N.C. Gen. Stat. § 105-267. In Kirkpatrick, our
Supreme Court held that “[t}his statute permitting payment to be
made under protest with a right to bring an action to recover the
monies so paid is constitutional and accords the taxpayer due
process.” Id.

When an aggrieved corporation petitions the ATRB to review
an alleged unconstitutional application of the relevant apportion-
ment formula, as occurred in the case at bar, they are challenging
the lawfulness of the statutory apportionment formula either gener-
ally, or as applied to them. In Coca-Cola Co. v. Coble, Sec. of Revenue,
293 N.C. 565, 568, 238 S.E.2d 780, 783 (1977), the Supreme Court held
that, where a tax is challenged as unlawful rather than excessive or
incorrect, the appropriate remedy is to bring suit under N.C. Gen.
Stat. § 105-267; see also Oil Corp., 267 N.C. at 20, 147 S.E.2d at
526 (where the Court held N.C. Gen. Stat. § 105-267 is the appro-
priate statute to test the constitutionality of an income tax statute or
its application). Therefore, when choosing to petition the ATRB to
challenge the legality of the statutory apportionment formula for a
specific tax year, an aggrieved petitioner is afforded due process in
seeking relief from an adverse decision by way of a de novo action
in superior court brought pursuant to its original jurisdiction.
Petitioner’s constitutional challenges would have merit only if, after
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a decision by the ATRB was rendered, they were completely left
without some redress.

All assignments of error raised by this issue are overruled.
Petitioner’s Day in Court

[3] Petitioner contends that, in affirming the trial court’s dismissal
based on lack of subject matter jurisdiction, we have denied the cor-
poration its day in court to contest the constitutionality of the tax lia-
bility asserted against them for the year of 1991. We do not agree.

Jurisdiction of the court over the subject matter of an action is
the most critical aspect of the court’s authority to act. Harris v.
Pembaur, 84 N.C. App. 666, 667, 353 S.E.2d 673, 675 (1987). Subject
matter jurisdiction refers to the power of the court to deal with the
kind of action in question. Id. Appellate jurisdiction of the superior
court is derivative from an independent tribunal of original jurisdic-
tion. See, e.g., In re Will of Hine, 228 N.C. 405, 411, 45 S.E.2d 526, 530
(1947) (superior court has appellate jurisdiction derived from the
clerk of the superior court in the exercise of probate jurisdiction); In
re Simmons, 266 N.C. 702, 706-07, 147 S.E.2d 231, 234 (1966) (For the
appointment and removal of guardians, the appellate jurisdiction of
the superior court is derivative and appeals present for review only
errors of law committed by the clerk); and Sherrill v. Town of
Wrightsville Beach, 76 N.C. App. 646, 649, 334 S.E.2d 103, 105 (1985)
(Under N.C. Gen. Stat. § 160A-388(e), the superior court, and this
Court, through our derivative appellate jurisdiction, had the statutory
power to review only the issue of whether a variance was properly
denied. The constitutionality of the zoning ordinance from which the
variance was sought was not properly part of the proceedings since
the denial of the variance never addressed the validity of the zoning
ordinance.).

We have held in this opinion that there is no right to judicial
review of a decision by the ATRB. As provided in the analysis above,
the superior court lacks any derivative appellate jurisdiction from the
ATRB. Therefore, the trial court is without jurisdiction to review an
appeal from the ATRB, and the petition for such review was properly
dismissed. Petitioner’s day in court was available pursuant to N.C.
Gen. Stat. § 105-267, in the superior court’s original jurisdiction, by
bringing a civil action against the Secretary for a refund of the paid
income tax. The record indicates that petitioner has initiated such a
claim. Issues related to that action, specifically as to whether or not
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it was timely filed, are not before this Court, and we have no juris-
diction to review them in this appeal. Petitioner’s day in court on
those issues should be raised in a de novo hearing in superior court,
or on appeal from any final decision from that court.

After careful consideration of the issues raised by petitioner
properly before our Court, we affirm the trial court’s dismissal of this
case based on its lack of subject matter jurisdiction to review a deci-
sion by the ATRB.

Affirmed.

Judges McGEE and ELMORE concur.

JACOB E. MILES, ET AL., PLAINTIFFS V. CAROLINA FOREST ASSOCIATION, DEFENDANT

No. COA03-1329
(Filed 16 November 2004)

Contracts; Deeds— implied in fact contract—assessments for
maintenance of common areas and roads in subdivision

The trial court did not err by directing verdict (more properly
a motion to involuntarily dismiss under N.C.G.S. § 1A-1, Rule
41(b) for a nonjury trial) in favor of defendant subdivision asso-
ciation based on its conclusion that an implied in fact contract
existed between defendant and plaintiffs, the owners of undevel-
oped subdivision lots, for plaintiffs to pay fees and assessments
for maintenance, upkeep and operation of the roads, common
areas, and recreational facilities within the subdivision, because:
(1) contrary to plaintiffs’ assertion, an implied contract does not
breathe new life into the pertinent expired covenant, but instead
the terms of the expired covenant evidence the terms of an
implied contract; (2) the statute of frauds was not implicated in
this instance as no interest in land was at issue since the implied
contract claim is one for services rendered pursuant to an agree-
ment with these plaintiffs; (3) plaintiffs’ conduct was consistent
with the existence of a contract implied in fact when plaintiffs
were assessed specific fees for benefits to their unimproved
properties, these benefits protected both the access to and the
value of their properties, plaintiffs were on clear notice that these
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benefits were being incurred and approximately half of the plain-
tiffs actually voted for the amendments which included consent
to pay the assessment fees for the exact benefits at issue in this
case, and plaintiffs’ attempt to stop payment on these known ben-
efits without more is tantamount to breach of that contract; and
(4) any issue concerning whether the value of the services ren-
dered as damages was adequately assessed and attributed to
plaintiffs was not before the Court of Appeals for review.

Appeal by plaintiffs from judgment entered 2 June 2003 by Judge
Russell G. Walker, Jr., in Montgomery County Superior Court. Heard
in the Court of Appeals 16 June 2004.

Fisher Clinard & Cornwell, PL.L.C., by Shane T. Stutts, for
plaintiff appellants.

Hill, Evans, Duncan, Jordan, & Beatty, PL.L.C., by Karl N.
Hill, Jr., for defendant appellee.

McCULLOUGH, Judge.

This case arose out of a dispute between a subdivision associa-
tion, Carolina Forest Association (“CFA”), and owners of undevel-
oped property in the subdivision (“plaintiffs”). CFA, by way of coun-
terclaim, sought payments of certain fees and assessments they
contended were agreed to by plaintiffs, and which were to be used for
improvements to common areas and roads in the subdivision.
Plaintiffs objected to paying such fees and assessments, believing
themselves neither bound to do so under the law or in equity. The par-
ties waived trial by jury.

The underlying facts are these: On 1 June 1970, the land develop-
ment company Russwood, Incorporated (“Russwood”) prepared
covenants and restrictions (the “declarations™) to run with Carolina
Forest Subdivision, a gated community developed in Montgomery
County. These declarations were recorded on 8 July 1970 and in-
cluded the requirement that each lot owner maintain membership in
and abide by the rules of Carolina Forest Association, Inc. The decla-
rations contain the following paragraph which limited the duration of
the covenants and restrictions to 1 January 1990:

10. These restrictions and covenants run with the land, and shall
bind the PURCHASERS, their heirs, executors, administrators,
personal representatives and assigns, and if any of them shall vio-
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late or attempt to violate any of the covenants or restrictions
herein contained, it shall be lawful for any person(s) or corpora-
tion(s) owning any such lots in the sub-division to prosecute any
proceedings at law or in equity against those violating or attempt-
ing to violate any such covenants or restrictions and either to pre-
vent him, them or it from doing so, or to recover damages for
such violation. All of the restrictions, conditions, covenants and
agreements contained herein shall continue until January 1, 1990,
except that they may be changed, altered, amended or revoked in
whole or in part by the record owners of the lots in the sub-
division whenever the individual and corporate record owners of
at least 2/3 of the said platted lots so agree in writing. Provided,
however, that no changes shall be made which might violate
the purposes set forth in Restrictions No. 1 [limiting lots to resi-
dential purposes generally] and No. 8 [providing a perpetual
easement and rights of ingress and egress for utility lines]. Any
invalidation of any one of these covenants and restrictions shall
in no way affect any other of the provisions thereof which shall
hereafter remain in full force and effect.

Russwood then conveyed certain land, rights and obligations to
CFA by deed which was recorded on 16 August 1973. CFA then
sold Carolina Forest lots under these declarations to plaintiffs at
various times.

As 1 January 1990 approached, CFA requested plaintiffs’ consent
in writing to amend declaration No. 10 to extend beyond its expira-
tion. Of the 906 lots in the subdivision, 618 of the Carolina Forest lot
owners agreed to the amendments. Approximately half of plaintiffs
voted in favor of the amendment to extend the declarations. In 1997
and 1998, because some of the lot owners did not pay assessments,
CFA voided some of the plaintiffs’ gate cards which prevented access
to the subdivision. Plaintiffs initiated this action against CFA seeking
(1) declaratory judgment regarding their rights and obligations as lot
owners; and (2) an injunction to prohibit levying fees and assess-
ments and to allow access to the subdivision and common areas. CFA
moved to dismiss these claims under the theory that plaintiffs were
bound by the declarations as amended.

The first judgment rendered in the case, certified for appellate
review, granted partial summary judgment in favor of plaintiffs. In
that order, the trial court divided plaintiffs into two categories. In the
first category were those plaintiffs to whom the amendments applied
and against whom fees and assessments could be enforced. This cat-



IN THE COURT OF APPEALS 31

MILES v. CAROLINA FOREST ASS'N
(167 N.C. App. 28 (2004)]

egory of plaintiffs was comprised of two subsets: in the first subset
were those plaintiffs who voluntarily consented in writing to declara-
tion No. 10 as amended and extended, as these parties were estopped
from claiming otherwise; and in the second subset were those plain-
tiffs who purchased their lots at a point in time after which their
deeds expressly referred to the covenants and restrictions. The
claims of these two subsets of plaintiffs were dismissed.

In the second category of plaintiffs were lot owners who did not
consent to the amendments to declaration No. 10, and did not receive
deeds which placed them on notice of the covenants and restrictions.
The court allowed the claims of these plaintiffs to go forward.
However, the court found that this second category of plaintiffs was
bound by an implied in fact contract with CFA, which required them
to pay fees for maintenance, repair, and upkeep of all roadways for
three years preceding the filing of CFA's answer.

This order, as certified by the trial court, was then appealed to
our Court. In reviewing the order, we held that the first category of
plaintiffs was not bound by declaration No. 10 as amended. See Miles
v. Carolina Forest Ass'n, 141 N.C. App. 707, 541 S.E.2d 739 (2001)
(Miles I). Applying strict construction to negative covenants, we
found that there was no authority under the original declarations to
extend them beyond 1 January 1990 and reversed the trial court’s con-
clusion of law. Miles I, 141 N.C. App. at 712-13, 541 S.E.2d at 742.
Concerning the second category of plaintiffs, we did not affirm the
trial court’s conclusion of law that they were bound by an implied
contract in fact, but remanded the case, as to all plaintiffs, for the
trial court to determine the following:

[For] the trial court to address whether all of the plaintiffs have
impliedly agreed to pay for maintenance, upkeep and operation of
the roads, common areas and recreational facilities with the sub-
division, and if so, in what amount.

Id. at 714, 541 S.E.2d at 742.

Now for our review is the trial court’s judgment issued pursuant
to the mandate of Miles I. In that judgment, the trial court granted
CFA a directed verdict at the close of all evidence, concluding, as a
matter of law, that an implied contract existed between CFA and all
plaintiffs. The trial court ordered plaintiffs to pay these fees for ben-
efits they received by way of maintenance and upkeep of the roads,
common areas, and recreational facilities within the subdivision.
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In their only assignment of error, plaintiffs contend that the trial
court erred in granting CFA’s motion for directed verdict finding an
implied contract as to all plaintiffs, and denying plaintiffs’ same
motion. Their issue is based on three alternative arguments: The first
is that the covenants under declaration No. 10 are void as a matter of
law, and the doctrine of implied contracts cannot breathe new life
into them. The second is that the Statute of Frauds (SOF) requires
any of the alleged implied agreements between plaintiff and defend-
ants be in writing, and are otherwise unenforceable. And lastly, that
the scope of an implied contract is limited to unjust enrichment and
plaintiffs have been in no way so enriched. We do not agree with the
arguments put forth by plaintiffs, and affirm the trial court pursuant
to the following analysis.

Plaintiffs first contend, as a matter of law, that an implied con-
tract cannot be used to breathe new life into null and void restrictive
covenants. They do so, citing as their principal authority Allen v. Sea
Gate Assn., 119 N.C. App. 761, 460 S.E.2d 197 (1995).

In Allen, we found that covenants imposing affirmative obliga-
tions could not be amended to allow them to extend into the future,
unless they were clearly authorized to do so within the covenants. We
held that the language of the covenant in that case, “except that they
may be changed, altered, amended or revoked in whole or in part[,]”
did not grant such authority. Id. at 765, 460 S.E.2d at 200. This is the
exact same language found in declaration No. 10 in the case at bar.
Therefore, we based our reversal as to the first category of plaintiffs
in Miles I on the decision in Allen. Miles I, 141 N.C. App. at 712-13,
541 S.E.2d at 742.

However, nothing in Allen supports plaintiffs’ contention that an
implied contract on these facts is precluded as a matter of law. In
reading the Allen decision, it appears the defendants in that case did
not raise the implied contract theory in any claim. In Brown v.
Woodrun Ass'n, 157 N.C. App. 121, 577 S.E.2d 708, disc. review
denied, 357 N.C. 457, 585 S.E.2d 384 (2003), a case comparing Miles I
and Allen, the Brown Court stated:

In Miles, a declaration containing a provision with language
similar to that in Paragraph 11 in this case was at issue. By
relying on Allen, the Miles Court held the declaration was un-
enforceable because the ambiguous provision did not clearly
authorize an extension. However, unlike Allen, the trial court in
Miles had found that an implied contract existed between the
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defendant and several of the plaintiffs, which required those
plaintiffs to contribute to the maintenance, repair, and upkeep of
their subdivision for a specific period of time. Thus, on appeal,
this Court remanded the case to the trial court for a determina-
tion as to whether all plaintiffs had impliedly agreed to pay for
maintenance, repair, and upkeep of the subdivision, and if so, in
what amount.

Unlike Miles, the trial court in the case sub judice never
found that an implied contract existed. This theory of relief was
never raised by defendant at the trial level as a counterclaim even
though defendant had raised two other counterclaims which it
later voluntarily dismissed. Therefore, defendant’s failure to raise
an implied contract theory as a counterclaim limits our review on
appeal to whether defendant had the ability to enforce restric-
tions and dues based on the 1991 Restatement. Nevertheless, as
plaintiffs’ counsel stated in oral arguments, the possible exist-
ence of an implied contract between the parties raises a sepa-
rate issue that can be determined in a separate action.

Id. at 125-26, 577 S.E.2d at 712-13 (citations omitted) (emphasis
added). Therefore, though the underlying covenant as written has
been held to have expired by its own terms, it is clear under Brown
and Miles I that an implied contract is a cognizable claim in this
instance. Thus, the implied contract does not breathe new life into
the expired covenant; rather, it is the terms of the expired covenant
that evidences the terms of the implied contract.

In the case at bar, CFA brought a counterclaim under both theo-
ries of implied contracts, implied in fact and in law. These are cog-
nizable claims and were properly before the court to consider.

Plaintiff next argues, as a matter of law, that the SOF is applica-
ble in this case. Plaintiffs claim that if a contract exists that otherwise
meets the elements of an implied contract, it fails as not having been
put in writing and signed by plaintiffs thus violating SOF. North
Carolina’s SOF states:

All contracts to sell or convey any lands . . . or any interest in
or concerning them . . . exceeding in duration three years from
the making thereof, shall be void unless said contract, or some
memorandum or note thereof, be put in writing and signed by the
party to be charged therewith, or by some other person by him
thereto lawfully authorized.
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N.C. Gen. Stat. § 22-2 (2003). Plaintiffs assert that an agreement to
pay for maintenance, upkeep and operation of the roads, common
areas and recreational facilities within a subdivision concerns an
interest in land, as it acts as a restrictive covenant, or a negative
easement. Hege v. Sellers, 241 N.C. 240, 248, 84 S.E.2d 892, 898 (1954).
However, to be a restrictive covenant or negative easement such
that it is binding against subsequent purchasers of land, restrictive
covenants must not only be in writing, Cummings v. Dosam, Inc.,
273 N.C. 28, 32, 159 S.E.2d 513, 517 (1968), but also must be duly
recorded. Hege, 241 N.C. at 248, 84 S.E.2d at 898.

At issue is an alleged implied agreement between plaintiffs and
CFA for the years of 1998 through 2003. Pursuant to CFA’s implied
contract theory, they do not argue a duty exists to pay for the bene-
fits conferred which would run with the land to subsequent pur-
chasers of Carolina Forest property. Rather, CFA’s implied contract
claim is one for services rendered pursuant to an agreement with
these plaintiffs. With the exception of restrictive covenants, we can
find no case that evokes the SOF in instances where services such as
maintenance and upkeep to common areas and roads in a subdivision
require the signature by the party to be charged. The SOF is not impli-
cated in this instance, as no interest in land is at issue.

Turning to plaintiffs’ final argument, they allege there is insuffi-
cient evidence of unjust enrichment for the court to grant a directed
verdict in favor of defendant under the theory of an implied contract.
We do not agree.

In applying our relevant standard of review to the trial court’s
findings supporting its order granting a directed verdict in favor of
defendant, we note that directed verdicts are appropriate only in jury
cases. Bryant v. Kelly, 279 N.C. 123, 129, 181 S.E.2d 438, 441 (1971);
N.C. Gen. Stat. § 1A-1, Rule 50(a) (2003). This case was tried without
a jury. Therefore, we shall treat these motions as having been a
motion for involuntary dismissal under Rule 41(b) and shall apply our
correct standard of review under that rule. N.C. Gen. Stat. § 1A-1,
Rule 41(b) (2003); Higgins v. Builders and Finance, Inc., 20 N.C.
App. 1, 7, 200 S.E.2d 397, 402 (1973), cert. denied, 284 N.C. 616, 201
S.E.2d 689 (1974). When a motion to dismiss pursuant to Rule 41(b)
is made, the judge becomes both the judge and the jury; he must con-
sider and weigh all competent evidence before him; and he passes
upon the credibility of the witnesses and the weight to be given to
their testimony. Dealers Specialties, Inc. v. Housing Services, 305
N.C. 633, 636, 291 S.E.2d 137, 139 (1982). In the absence of a valid
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objection, the court’s findings of fact are presumed to be supported
by competent evidence, and are binding on appeal. Id. A general
exception to the judgment and an assignment of error that the court
erred in entering the findings of fact and signing the judgment is a
broadside assignment of error and does not bring up for review the
findings of fact or the evidence on which they are based. Sweet v.
Manrtin, 13 N.C. App. 495, 495, 186 S.E.2d 205, 206 (1972); Merrell v.
Jenkins, 242 N.C. 636, 637, 89 S.E.2d 242, 243 (1955). Where the
assignments of error are insufficient to present the findings of fact for
review, the appeal presents the question of whether the findings sup-
port the court’s inferences, conclusions of law, judgment, and
whether error appears on the face of the record. Taney v. Brown, 262
N.C. 438, 443, 137 S.E.2d 827, 830 (1964).

In the case at bar, plaintiffs’ only assignment of error states
that CFA’'s motion for directed verdict should have been denied and
plaintiffs’ motion for directed verdict should have been granted.
Plaintiffs offered no evidence in this case for the trial court to con-
sider because their basis for directed verdict was pursuant to issues
of law as set out above. Furthermore, they have made no exceptions
to and have not assigned as error any of the trial court’s findings of
fact. Therefore, in our review, we look to the record to determine
whether the findings of fact support the trial court’s conclusion of
law that an implied contract existed between plaintiffs and CFA.

The trial court, in the order now on appeal, did not specifically
set out which theory of implied contract it used in granting defendant
a directed verdict, whether it was a contract implied in law or in fact.
The trial court cited Miles I for its conclusion that an implied con-
tract existed, and in Miles I we considered that an implied contract
existed pursuant to the initial summary judgment order in this matter.
In that initial summary judgment order, the trial court found a con-
tract implied in fact existed as to one subset of plaintiffs. It is clear
that the trial court’s later directed verdict judgment, on remand to
determine whether an implied contract existed as to all plaintiffs, was
made pursuant to the conclusion that a contract implied in fact
existed. Miles I, 141 N.C. App. at 713, 541 S.E.2d 739, 742; see
Summary Judgment Order.

Concerning an implied in fact contract, this Court has held that:

An implied in fact contract is a genuine agreement between par-
ties; its terms may not be expressed in words, or at least not fully
in words. The term, implied in fact contract, only means that the
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parties had a contract that can be seen in their conduct rather
than in any explicit set of words.

Ellis Jones, Inc. v. Western Waterproofing Co., 66 N.C. App. 641, 646,
312 S.E.2d 215, 218 (1984) (where the fact that defendant’s represen-
tatives observed plaintiff doing the work and did not tell plaintiff to
stop the job was conduct consistent with the existence of a contract).
Although the terms of an implied in fact contract may not be
expressed in words, or at least not fully in words, the legal effect of
an implied in fact contract is the same as that of an express contract
in that it too is considered a “real” contract or genuine agreement
between the parties. Kiousis v. Kiousis, 130 N.C. App. 569, 573, 503
S.E.2d 437, 440 (1998), disc. review denied, 350 N.C. 96, 528 S.E.2d
363 (1999). Under such an implied in fact contract, damages are
based on the reasonable value of the services “ ‘rendered pursuant to
request and agreement to pay therefor (sic).’” Ellis Jones, Inc., 66
N.C. App. at 646, 312 S.E.2d at 218 (quoting Turner v. Marsh
Furniture Co., 217 N.C. 695, 697, 9 S.E.2d 379, 380 (1940)). !

We need not look far beyond the trial court’s unchallenged
findings of fact to determine whether they support the conclusion of
law that:

There is an implied contract between all of the plaintiffs and the
defendant in which the plaintiffs impliedly agreed to pay for the
maintenance, upkeep and operation of the roads, common areas
and recreational facilities within the subdivision.

(Emphasis added.) This conclusion was based on the following:

1. Each lot owner is obligated to pay dues in the amount of
$50.00 per year. Payments were due from the plaintiffs beginning
in 1998 and continuing to 2003, a total of six payments.

2. Each unimproved lot owner was assessed an amount for
maintenance of common areas and recreational facilities. For the
years 1998 and 1999, the assessment was $145.00 per year. For the
year 2000, the assessment was $150.00. For the years 2001, 2002
and 2003, the assessment was $170.00 per year.

1. Plaintiffs have not assigned as error the damages found by the court as to each
plaintiff, and we therefore do not review whether the damages were properly assessed
under the contract implied in fact theory. To the extent that plaintiffs challenge the
damages in their brief concerning their use of the common areas, we deem those issues
abandoned under the N.C. Gen. Stat. § 1A-1, Rule 10(a).
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3. Each unimproved lot owner was assessed an amount pri-
marily for the purpose of resurfacing the roadways in Carolina
Forest and the Lake in the Pines. The amount of the assessment
was $45.00 in 1998, $50.00 in 1999, and $60.00 thereafter for the
years 2000, 2001, 2002 and 2003.

4. Each unimproved lot owner was assessed an amount for
road repairs, including but not limited to repair of pot holes and
necessary patching or work on the road shoulders. This amount
was $20.00 for 2002 and $20.00 for 2003, a total of $40.00.

5. In the year 2001, there was a severe ice storm which left
fallen trees, limbs, and other debris blocking the roadways and
requiring road cleanup. In order that property owners could have
access to and from their property, Carolina Forest Association
made an assessment for storm damage cleanup. This assessment
was made in 2001 as $80.00 and is listed as “Special Road Clean-
up Assessment.”

6. None of the road maintenance fund has been used by the
defendant for non-road matters.

These uncontested findings of fact support the trial court’s con-
clusion that a contract implied in fact existed between plaintiffs and
CFA, and these findings are supported by competent, unchallenged
evidence. Plaintiffs were assessed specific fees for benefits to their
unimproved properties. These benefits protected both the access
to and the value of their properties, by way of maintaining pri-
vate roads, recreational facilities, a pool, a guard station, and an
administrative office. The record shows that plaintiffs were on clear
notice that these benefits were being incurred: Approximately half of
them actually voted for the amendments to declaration No. 10 as
recorded in 1990, which included consent to pay the assessment
fees for the exact benefits at issue in this case. All of the plaintiffs
had paid some or all of the fees and assessments up until 1997 and
1998, and were incurring the benefit from the improvements funded
by such payments. This conduct is consistent with the existence of
a contract implied in fact, and plaintiffs’ attempt to stop payment
on these known benefits, without more, is tantamount to breach of
that contract.

Having thoroughly reviewed the record, transcript, and briefs, we
find the record sufficient for the trial court’s determination that an
implied in fact contract existed between defendant and all plaintiffs.
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As noted, any issue concerning whether the value of the services ren-
dered, as damages, was adequately assessed and attributed to plain-
tiffs was not before us on review. Thus, plaintiffs’ assignment of error
is overruled, and we uphold the trial court’s directed verdict (motion
to involuntarily dismiss) in favor of defendant.

Affirmed.

Judges McGEE and ELMORE concur.

INRE: D.QW, TAW, QKT, QMT, & JKMT
No. COA04-412
(Filed 16 November 2004)

1. Trials— motion for continnance—failure to support motion

The trial court did not abuse its discretion in a termination of
parental rights proceeding by denying respondent father’s motion
for a continuance, because: (1) respondent failed to explain why
his counsel had inadequate time to prepare for the hearing, what
specifically his counsel hoped to accomplish during the continu-
ance, or even how much additional time was requested; and (2)
the record does not include the trial transcript or the continuance
motion, and therefore, the Court of Appeals was unable to deter-
mine the nature of the reasons proffered at the hearing in support
of respondent’s continuance motion.

2. Termination of Parental Rights— motion to dismiss
appeal—failure to serve copy of affidavit of indigency

The trial court did not err in a termination of parental rights
case by denying cross-appellant Department of Human Service’s
motion to dismiss respondent father’s appeal based on respond-
ent’s failure to serve a copy of the affidavit of indigency executed
by respondent for determination of his eligibility for appointed
counsel, because: (1) an affidavit of indigency submitted to
determine eligibility for appointed counsel in termination of
parental rights proceedings is generally executed pursuant to
N.C.G.S. § TA-450 et seq. instead of N.C.G.S. § 1-288; (2) neither
N.C.G.S. § 7A-450 nor our Rules of Appellate Procedure require a
respondent to serve an affidavit of indigency on opposing coun-
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sel; (3) unless pertinent to an issue in the case, the affidavit of
indigency need not be included in the record on appeal; and (4)
failure to comply with the service requirements of N.C. R. App. P.
26 does not deprive the Court of Appeals of jurisdiction or require
automatic dismissal of a respondent’s appeal.

Appeal by respondent from order entered 18 September 2003 by
Judge Monica M. Bousman in Wake County District Court. Heard in
the Court of Appeals 23 September 2004.

Wake County Attorney's Office, by Juanita B. Hart and
Corinne G. Russell, for appellee.

Michael J. Reece for appellant.

Gregory Ramage, Guardian Ad Litem.

LEVINSON, Judge.

Respondent (Quillon Thorpe) appeals from an order terminating
his parental rights in his daughters, Q.K.T., Q. M.T., and J.M.T. Cross-
appellant Wake County Department of Human Services appeals from
the denial of its motion to dismiss respondent’s appeal.

The minor children were born July 1998, February 2000, and
February 2001. On 24 May 2002 petitioner Wake County Department
of Human Services (Wake County) filed a petition alleging that
the children were neglected and dependent as defined by N.C.G.S.
§ 7TB-101(9) and (15). A nonsecure custody order was entered on 28
May 2002, and the children were placed in the custody of Wake
County. On 5 September 2002 an order was entered adjudicating the
children neglected and dependent and continuing custody with Wake
County. The minor children’s mother identified respondent as their
father; however, as of the time of the hearing on the petition alleging
neglect and dependency, paternity had not been determined. DNA
testing subsequently established that respondent is the biological
father of the girls. After paternity was established, respondent ini-
tially requested visitation with the children, but then refused to coop-
erate with the random drug screen tests that were a condition of vis-
itation. The record shows that respondent neither visited, nor
provided financial or other support, during the time his children were
in Wake County’s custody. A permanency planning hearing was con-
ducted on 15 April 2003, when the minor children had been in foster
care almost a year. At the permanency planning hearing, the trial
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court determined that further efforts at reunification would be futile,
and directed Wake County to initiate proceedings for termination of
parental rights.

On 18 June 2003 Wake County filed a petition for termination of
respondent’s parental rights. Respondent was served with a copy of
this petition at his last known address, and again by publication. In
August 2003 Wake County learned that respondent was incarcerated
in the Wake County jail, and he was served personally with the peti-
tion on 5 August 2004. On the same date respondent executed an affi-
davit of indigency (form AOC-CR-226 (Rev. 6/97)), and counsel was
appointed on the same day. On 6 August 2003 his trial counsel was
notified by mail that the termination of parental rights hearing was
scheduled for three weeks later, on 27 August 2003. The termination
hearing was held on that date, as scheduled. On 18 September 2003
the trial court issued an order terminating respondent’s parental
rights in the minor children. From this order respondent appeals.

[1] Respondent presents a single argument on appeal, in which he
asserts that the trial court committed reversible error by denying his
motion for a continuance. We disagree.

In the introduction to its order the trial court states:

[Defense counsel] made a motion to continue the hearing on
behalf of {respondent] to allow additional time for preparation.
After hearing arguments from the parties, the motion to continue
was denied.

Defendant failed to include in the record either his motion to con-
tinue or a transcript of the proceedings. Accordingly, our review of
the court’s ruling is based on the trial court’s statement and on other
record evidence.

“Ordinarily, a motion to continue is addressed to the discretion of
the trial court, and absent a gross abuse of that discretion, the trial
court’s ruling is not subject to review.” State v. Taylor, 354 N.C. 28,
33, 550 S.E.2d 141, 146 (2001) (citing State v. Searles, 304 N.C. 149,
153, 282 S.E.2d 430, 433 (1981)). “ ‘Continuances are not favored and
the party seeking a continuance has the burden of showing sufficient
grounds for it. The chief consideration is whether granting or denying
a continuance will further substantial justice.”” In re Humphrey, 156
N.C. App. 533, 538, 577 S.E.2d 421, 425 (2003) (quoting Doby wv.
Lowder, 72 N.C. App. 22, 24, 324 S.E.2d 26, 28 (1984)). “However, if
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‘a motion to continue is based on a constitutional right, then the
motion presents a question of law which is fully reviewable on
appeal.’ ” State v. Jones, 342 N.C. 523, 530-31, 467 S.E.2d 12, 17
(1996) (quoting State v. Covington, 317 N.C. 127, 129, 343 S.E.2d
524, 526 (1986)).

Although respondent argues on appeal that the trial court’s denial
of his continuance motion implicates his due process right to effec-
tive assistance of counsel, his continuance motion is not in the
record, so there is no way to know if the original motion was based
on constitutional grounds. However, even assuming, arguendo, that
respondent’s continuance motion was based on a constitutional right,
respondent nonetheless failed to show prejudice:

To establish that the trial court’s failure to give additional time to
prepare constituted a constitutional violation, defendant must
show “how his case would have been better prepared had the
continuance been granted or that he was materially prejudiced by
the denial of his motion.” “[A] motion for a continuance should be
supported by an affidavit showing sufficient grounds for the con-
tinuance.” “ ‘{A] postponement is proper if there is a belief that
material evidence will come to light and such belief is reasonably
grounded on known facts.”

State v. McCullers, 341 N.C. 19, 31-32, 460 S.E.2d 163, 170 (1995)
(quoting State v. Covington, 317 N.C. 127, 130, 343 S.E.2d 524, 526
(1986); State v. Kuplen, 316 N.C. 387, 403, 343 S.E.2d 793, 802 (1986);
and State v. Tolley, 290 N.C. 349, 357, 226 S.E.2d 353, 362 (1976)
(other citation omitted)).

Respondent has cited general authority for his right to due
process and the effective assistance of counsel, guaranteed under the
United States and North Carolina Constitutions. However, he does
not explain why his counsel had inadequate time to prepare for the
hearing; what specifically his counsel hoped to accomplish during the
continuance; or even how much additional time was requested. For
example, although respondent asserts that he was unable to meet
with counsel until the night before the hearing, the record is uncon-
tradicted that counsel was appointed three weeks before the hearing.
Respondent offers no explanation for his counsel’s failure to inter-
view him in the Wake County jail until the day before the hearing. Nor
does he indicate with any specificity in what way his preparation
would have been more complete had the continuance motion been
granted. Instead, respondent concedes that “there is no way of know-
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ing how Respondent Thorpe’s counsel might have performed had he
had adequate time.”

Moreover, “numerous factors . . . are weighed to determine
whether the failure to grant a continuance rises to constitutional
dimensions. Of particular importance are the reasons for the
requested continuance presented to the trial judge at the time the
request is denied.” State v. Roper, 328 N.C. 337, 349, 402 S.E.2d 600,
607 (1991) (citing Ungar v. Sarafite, 376 U.S. 575, 589, 11 L. Ed. 2d
921, 931 (1964)). As noted above, the record does not include the trial
transcript or the continuance motion. We are, therefore, unable to
determine the nature of the reasons proffered at the hearing in sup-
port of his continuance motion.

On this record we are unable to conclude that the trial court
abused its discretion in denying respondent’s motion to continue, or
that the denial of respondent’s continuance motion resulted in a
denial of respondent’s constitutional rights. This assignment of error
is overruled.

Appellee’s Cross Appeal

[2] The cross-appellant, Wake County Human Services, appeals the
trial court’s denial of its motion to dismiss respondent’s appeal.
Cross-appellant argues that respondent was required to serve on it a
copy of the affidavit of indigency executed by respondent for deter-
mination of his eligibility for appointed counsel. Cross-appellant does
not argue that it was prejudiced by the failure of respondent to serve
a copy of the affidavit. Instead, cross-appellant contends that
respondent’s failure to serve a copy of the affidavit of indigency
deprives this Court of jurisdiction, and requires dismissal of respond-
ent’s appeal. We disagree for several reasons.

First, cross-appellant’s argument is based on the erroneous
premise that “entitlement of [respondent] to appeal as an indigent
is controlled by N.C.G.S. § 1-288|.]” We conclude that, on the facts of
this case, respondent’s status as an indigent was not determined
or governed by this statute. N.C.G.S. § 1-288 (2003) provides in
part that:

When any party to a civil action . . . desires an appeal from the
Judgment rendered in the action to the Appellate Division, and is
unable, by reason of poverty, to make the deposit or to give the
security required by law for the appeal . . . [t]he party desiring to
appeal . . . shall, within 30 days after the entry of the judgment or
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order, make affidavit that he or she is unable by reason of poverty
to give the security required by law. . . .

G.S. § 1-288 is a broad statute addressing the general right of
“any party to a civil action” to pursue an appeal as an indigent.
Thus the statute could theoretically, in appropriate factual cir-
cumstances, apply to an appellant from a termination of parental
rights proceeding.

However, in the instant case, as in the vast majority of termina-
tion of parental rights appeals, respondent sought appointed counsel
at the hearing and on appeal. Accordingly, the determination of his
indigency was governed by N.C.G.S. § 7TA-450 (2003), et seq. Section
7A-450 (a) states that an “indigent person is a person who is finan-
cially unable to secure legal representation and to provide all other
necessary expenses of representation in an action or proceeding enu-
merated in this Subchapter.” G.S. § 7TA-450, ef seq. deals specifically
with the determination of indigency of a termination of parental
rights respondent seeking appointed counsel, while G.S. § 1-288 ad-
dresses general procedures for indigent appeals in civil cases. “Where
one of two statutes might apply to the same situation, the statute
which deals more directly and specifically with the situation controls
over the statute of more general applicability.” Trustees of Rowan
Tech. v. Hammond Assoc., 313 N.C. 230, 238, 328 S.E.2d 274, 279
(1985) (citations omitted). We conclude that where, as in the instant
case, the respondent seeks appointed counsel, procedures for deter-
mining indigency are governed by G.S. § 7A-450, et seq. This conclu-
sion is further bolstered by N.C.R. App. P. 12, which acknowledges
that certain indigent appeals are governed by G.S. § 7A-450, et seq.
See N.C.R. App. P. 12(b) (“If an appellant is authorized to appeal in
forma pauperis as provided in G.S. 1-288 or 7TA-450 et seq., . . .").

Secondly, the record does not indicate any reason why this
respondent would be required to execute, in addition to the orig-
inal affidavit of indigency executed 5 August 2003, another affi-
davit subsequent to the conclusion of the termination of parental
rights hearing to satisfy the terms of G.S. § TA-450, et seq. Under
N.C.G.S. § 7TA-451(a)(14) (2003), “[a]n indigent person is entitled
to services of counsel in the following actions and proceedings . . .
(14) [a] proceeding to terminate parental rights[.]” Further, N.C.G.S.
§ 7A-451(b)(6) (2003) provides that

(b) In each of the actions and proceedings enumerated in sub-
section (a) . . . entitlement to the services of counsel begins as
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soon as feasible after . . . service is made upon [the indigent] of
the . . . petition, notice or other initiating process. Entitlement
continues through any critical stage of the action or proceeding,
including, if applicable: . . .

(6) Review of any judgment or decree pursuant to
G.S. TA-27[.]

(emphasis added). Thus, N.C.G.S. § 7TA-451(6) (2003) expressly states
that entitlement to counsel continues during appeal, and does not
require execution of a new affidavit of indigency on appeal in every
case. Of course, the “question of indigency may be . . . redetermined
by the court at any stage of the action or proceeding at which an indi-
gent is entitled to representation.” N.C.G.S. § TA-450(c) (2003).
Accordingly, the court always has authority to re-examine the issue
of a respondent’s entitlement to appellate counsel if it becomes
appropriate to do so. However, in a termination of parental rights
proceeding, determination of a respondent’s indigency is made before
the hearing when counsel is appointed. Absent a determination by
the court that the issue of indigency should be redetermined, the
respondent’s entitlement to counsel continues on appeal, without
the necessity of a new affidavit of indigency.

We also disagree with cross-appellant’s assertion that N.C.R.
App. P. 26 required respondent to serve his affidavit of indigency on
all parties. N.C.R. App. P. 26 provides in relevant part that:

[(a)] Papers required or permitted by these rules to be filed
in the trial or appellate divisions shall be filed with the clerk of
the appropriate court. . . .

[(b)] Service of all papers required. Copies of all papers filed by
any party and not required by these rules to be served by the
clerk shall, at or before the time of filing, be served on all other
parties to the appeal.

N.C.R. App. P. 26(a) and (b) (emphasis added). Rule 26 is clearly
intended to address papers filed during appeal—documents “required
or permitted” by the North Carolina Rules of Appellate Procedure to
be filed. An affidavit of indigency, executed pursuant to G.S. § 7A-450
and used by the trial court to determine a respondent’s right to
appointed counsel at a termination of parental rights hearing, is not a
document filed pursuant to the Rules of Appellate Procedure.
Therefore, such an affidavit of indigency is not within the purview
of Rule 26.
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In addition, the North Carolina Rules of Appellate Procedure
do not even require this respondent to include the affidavit of indi-
gency in his record on appeal. N.C.R. App. P. 9(a), “Function;
Composition of Record,” provides, in pertinent part, that the record
on appeal must contain:

i. a copy of the notice of appeal, of all orders establishing time
limits relative to the perfecting of the appeal, [and] of any order
finding a party to the appeal to be a civil pauper].]

j. copies of all other papers filed and statements of all other pro-
ceedings had in the trial court which are necessary to an under-
standing of all errors assigned|.]

N.C.R. App. P. 9(a)(i) and (j). Thus, where the facts in a specific
case render the affidavit of indigency “necessary to an understand-
ing of all errors assigned,” it should be included in the record, pur-
suant to Rule 9(a)(j). However, Rule 9 does not include a general
requirement that every record on appeal include the affidavit of indi-
gency. Indeed, N.C.R. App. P. 9(b)(2) emphasizes that “[i]t shall be
the duty of counsel for all parties to an appeal to avoid including
in the record on appeal matter not necessary for an understanding of
the errors assigned|.]”

Finally, we disagree with cross-appellant that the failure to
serve the affidavit of indigency deprives this Court of jurisdiction. As
discussed above, we conclude respondent is not required to serve
copies of an affidavit of indigency that is executed pursuant to G.S.
§ TA-450, et seq. Moreover, even assuming, arguendo, that respondent
were required to serve a copy of the G.S. § 7A-450 affidavit of indi-
gency, the failure to do so would not be jurisdictional. See N.C.R. App.
P. 1(b) (“These rules shall not be construed to extend or limit the
jurisdiction of the courts of the appellate division as that is estab-
lished by law.”).

Nor are the cases cited by cross-appellant controlling on this
issue. In In re Shields, 68 N.C. App. 561, 315 S.E.2d 797 (1984), the
respondent’s appeal was dismissed for failure to file, not serve, an
affidavit of indigency, which affidavit was executed pursuant to G.S.
§ 1-288, not G.S. § 7A-450. The opinion in In re Caldwell, 75 N.C. App.
299, 330 S.E.2d 513 (1985), addresses the effect of late filing of an
affidavit of indigency that also was filed under G.S. § 1-288, rather
than G.S. § TA-450. Neither of these cases involve an affidavit of indi-
gency executed in conjunction with the right to appointed counsel;
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nor do they address the failure to serve a properly filed affidavit of
indigency on an opposing party. Moreover, in Henlajon, Inc. v.
Branch Highways, Inc., 149 N.C. App. 329, 560 S.E.2d 598 (2002), this
Court expressly rejected the argument that the requirements of Rule
26 are jurisdictional:

Failure to serve the notice of appeal on or before the date of fil-
ing pursuant to Rule 26(b) does not automatically mandate dis-
missal. . . . Any suggestion [in an earlier case] that Rule 26(b) or
(c) [requirements are] jurisdictional was unnecessary to decide
that case [and is obiter dicta]. . ..

We hold that . . . failure to serve the notice of appeal “at or before
the time of filing” is not a jurisdictional requirement that auto-
matically requires dismissal.

Id. at 333-34, 560 S.E.2d at 602.

In sum, we conclude that (1) an affidavit of indigency sub-
mitted to determine eligibility for appointed counsel in termina-
tion of parental rights proceedings is generally executed pursuant
to N.C.G.S. § 7A-450, et seq., and not G.S. § 1-288; (2) neither G.S.
§ 7A-450 nor our Rules of Appellate Procedure require a respondent
to serve an affidavit of indigency on opposing counsel; (3) unless per-
tinent to an issue in the case, the affidavit of indigency need not be
included in the record on appeal; and (4) failure to comply with the
service requirements of Rule 26 does not deprive this Court of juris-
diction, nor require automatic dismissal of a respondent’s appeal.
This assignment of error is overruled.

For the reasons set out above, we affirm both the trial court’s
order for termination of parental rights and its denial of cross-
appellant’s motion for dismissal of respondent’s appeal.

Affirmed.

Judges TYSON and BRYANT concur.
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DEFENDANT

DONALD LEE BELL, PLAINTIFF v. HNA HOLDINGS, INC., ALSO KNOWN AS TREVIRA,
INC. rorMErLY HOECHST CELANESE, INC. anp FIBER INDUSTRIES, INC.,
DEFENDANT

No. COA03-1094
No. COA03-1095

(Filed 16 November 2004)

1. Damages and Remedies— punitive—asbestos—destruction
of memo about improper handling

The trial court did not err by granting a directed verdict for
defendant on punitive damages in an asbestos case. The destruc-
tion of a memo about improper handling of asbestos did not
demonstrate willful disregard for the safety of others because
defendant’s resident engineer told the expert who wrote the
memo that he wanted to be informed, but not in writing.
Moreover, there was no evidence that the engineer was an officer,
director, or manager, as required for punitive damages, and there
was no evidence that the destruction of the memo was related to
plaintiff’s injuries.

2. Damages and Remedies— punitive—asbestos removal—re-
jection of recommended method

The rejection of an asbestos expert’s recommendation of a
method of asbestos removal does not demonstrate willful and
wanton behavior, and a directed verdict was correctly granted for
defendant on punitive damages. The expert admitted that no state
or federal regulation required his recommended method, and that
the removal was done properly within the regulations.

3. Damages and Remedies— punitive—asbestos—violation of
OSHA standards

Violation of OSHA standards goes to negligence but is not by
itself sufficient to take willful and wanton negligence to the jury,
and a directed verdict was correctly granted for defendant on the
issue of punitive damages in an asbestos case.

4. Damages and Remedies— punitive—concealment of asbes-
tos risk

Plaintiffs’ contention that punitive damages should have been
submitted to the jury in an asbestos case because defendant will-
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fully concealed risks of asbestos exposure was not supported by
the evidence.

5. Damages and Remedies— prior settlements—set-off

The defendant in an asbestos case was entitled to a set-off for
prior workers’ compensation settlements. The compensatory
damages in this trial and the prior settlements were for the same
injuries and the same damages.

Appeal by plaintiffs from judgments entered 3 January 2003 by
Judge Charles C. Lamm in Rowan County Superior Court. Heard in
the Court of Appeals 30 August 2004.

Wallace and Graham, PA., by Mona Lisa Wallace, and
Mauriello Law Offices, by Christopher D. Mauriello, for
plaintiffs-appellants.

Kasowitz, Benson, Torres & Friedman, by Michael E. Hutchins,
and Parker Poe Adams & Bernstein, LLP, by Josephine H.
Hicks, for defendants-appellees.

MARTIN, Chief Judge.

Plaintiffs’ appeals in these cases present to this Court identical
questions of law; therefore, we have consolidated the appeals pur-
suant to Rule 40 of the North Carolina Rules of Appellate Procedure.
N.C. R. App. P. Rule 40 (2004). The appeals arise from lawsuits in
which plaintiffs sought compensatory and punitive damages from
defendant, HNA Holdings, Inc., for alleged occupational exposure
to asbestos dust and fibers at defendant’s Salisbury polyester manu-
facturing plant.

Summarized only to the extent necessary for an understanding of
the issues raised on appeal, the evidence at trial tended to show that
defendant, HNA Holdings, Inc., or its predecessors in interest, owned
the Celanese Fiber Plant (Celanese), located in Salisbury, N.C., since
operations began in 1966. Like many industrial plants built in the
1960’s and 1970’s, the Celanese plant was constructed with insulation
containing asbestos.

Daniel Construction Company built the Celanese plant and
then provided maintenance for the company in specialty areas such
as welding, pipe fitting, rigging and insulation. Daniel and its suc-
cessor in interest, Fluor Daniel (Daniel), employed plaintiff Schenk
as a pipe fitter/welder beginning in 1975. Plaintiff Schenk worked for
Daniel off and on until 1992 when Becon Construction Company
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(Becon) took over Daniel's maintenance contract. He continued to
work for Becon at Celanese until 1995. As a pipe fitter/welder plain-
tiff Schenk was exposed to insulation containing asbestos both
through his work handling pipes and from being around people work-
ing with the insulation.

Daniel employed plaintiff Bell as an insulator for Celanese inter-
mittently between 1973 and 1981, and then from 1988 until 1992. In
1992, when Daniel lost the overall maintenance contract to Becon,
plaintiff Bell began working as an insulator for Becon and continued
until 1995, At trial, plaintiff Bell testified he was exposed to asbestos
dust in his work insulating pipes at Celanese while cutting the insu-
lation on a band saw, “rasping” or smoothing the rough edges of the
insulation, and while removing asbestos “in every facet of the plant.”

Plaintiffs offered the testimony of James Whitlock (Whitlock),
an asbestos handling and removal specialist who worked for SOS, a
subsidiary of Daniel. Whitlock, who was hired to oversee the removal
of asbestos material at Celanese, testified at trial that prior to his
arrival in 1990, insulators for Daniel were removing asbestos from the
Celanese plant. During his first walk-through of the plant after he
was hired, Whitlock observed areas where the asbestos insulation
was in a “dilapidated condition and was hanging from the pipes,”
areas where insulation was on the floor, and areas where insulation
was “in piles.” He also saw non-authorized individuals “handling and
removing asbestos.”

Whitlock testified that in a memorandum to the plant industrial
hygienist, Dave Smith, the resident engineer, John Winter (Winter)
and others, he informed them that “there was a lot of maintenance
people that were doing removal of asbestos-containing insulation and
that they were leaving the insulation lying around in the areas, and
this was cause for concern because it was causing exposure.” The
next day, Winter asked Whitlock to “collect those letters and rip them
up, take the letter out of [his] computer, off [his] hard drive, get it off
floppy disk, and do away with it.”

For asbestos removal, Whitlock recommended Celanese use a
“global abatement procedure.” In this procedure, a large area is con-
tained and asbestos is totally removed from the entire area without
other workers present. However, Whitlock’s recommendation was
rejected in favor of a “glove bagging” technique where only a small
area is contained for removal of a small bit or piece of pipe insulation
rather than abatement of the whole area. Other workers were often
present during the glove bagging method.
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Prior to trial, the court denied defendant’s motion to strike the
punitive damages claim but allowed an alternative motion to exclude
any reference to punitive damages or defendant’s financial worth
until the court determined that plaintiffs had presented sufficient evi-
dence to submit an issue of punitive damages to the jury. At the close
of plaintiffs’ evidence, after hearing arguments, the trial court granted
defendant’s motion for directed verdict on the issue of striking the
punitive damages claim.

The jury returned verdicts in favor of plaintiffs, finding the
maintenance and construction work performed by plaintiffs was an
inherently dangerous activity. The jury also found plaintiffs were
injured as a direct result of defendant’s negligence. Plaintiffs were
awarded compensatory damages for personal injuries. The trial court
then conducted a “set-off” hearing and reduced the awards by the
amount each plaintiff had recovered as a result of prior settlements
from other sources.

I

[1] Plaintiffs first assign error to the trial court’s granting of defend-
ant’s motion for directed verdict on the issue of punitive damages.
They argue there was sufficient evidence that defendant acted reck-
lessly, willfully or intentionally to withstand defendant’s motion. “The
standard of review of directed verdict is whether the evidence, taken
in the light most favorable to the non-moving party, is sufficient as a
matter of law to be submitted to the jury.” Davis v. Dennis Lilly Co.,
330 N.C. 314, 322, 411 S.E.2d 133, 138 (1991).

Our North Carolina statutes establish the requirements for puni-
tive damages as follows:

Punitive damages may be awarded only if the claimant proves
that the defendant is liable for compensatory damages and that
one of the following aggravating factors was present and was
related to the injury for which compensatory damages were
awarded:

(1) Fraud.
(2) Malice.
(3) Willful or wanton conduct.

N.C. Gen. Stat. § 1D-15(a) (2003). The existence of the aggravating
factor must be proved by clear and convincing evidence. N.C. Gen.
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Stat. § 1D-15(b) (2003). Willful and wanton conduct is defined by
statute as “the conscious and intentional disregard of and indiffer-
ence to the rights and safety of others, which the defendant knows or
should know is reasonably likely to result in injury, damage, or other
harm.” N.C. Gen. Stat. § 1D-5(7) (2003). To award punitive damages
against a corporation, “the officers, directors, or managers of the
corporation [must have] participated in or condoned the conduct con-
stituting the aggravating factor giving rise to punitive damages.” N.C.
Gen. Stat. § 1D-15(c) (2003). The jury awarded plaintiffs compen-
satory damages; therefore, the issue on appeal is whether there was
sufficient evidence that the officers, directors, or managers of defend-
ant, HNA Holdings, Inc., participated in or condoned willful or wan-
ton conduct. See N.C. Gen. Stat. § 1D-15(c) (2003).

Plaintiffs first contend Winter's order to destroy Whitlock’s
memo constituted willful and wanton conduct by defendant.
However, plaintiffs have not proved by clear and convincing evidence
that destruction of the memo constituted “conscious and intentional
disregard of and indifference to the rights and safety of others.” N.C.
Gen. Stat. § 1D-5(7). Whitlock testified Winter told him “he wanted to
know about these things, to never put anything like that in writing
again.” Asking to be advised of improper handling of asbestos ver-
bally rather than in writing does not demonstrate an intentional dis-
regard to the safety of others. Furthermore, Winter was a resident
engineer for Celanese; plaintiffs did not offer evidence that he was an
officer, director or manager as required to award punitive damages
against the defendant.

In addition, there is no evidence that the destruction of the memo
was related to the injuries suffered by plaintiffs since the underlying
conduct alleged in the memo was not necessarily connected to
asbestos. See Paris v. Kreitz, 75 N.C. App. 365, 376-77, 331 S.E.2d 234,
243, disc. review denied, 315 N.C. 185, 337 S.E.2d 858 (1985).
Whitlock admitted at trial that in each instance where he pointed out
loose insulation on the floor, “it was taken care of.” He also admitted
the loose insulation was never tested so he was unsure if any or all of
this insulation contained asbestos. Although Whitlock observed non-
authorized workers removing insulation, he had no knowledge that
they were actually removing insulation that contained asbestos.
When asked if he could remember specific occasions when plaintiffs
were near loose insulation, Whitlock replied, “I'd say probably . . ..”

The clear and convincing evidence standard is greater than a pre-
ponderance of the evidence standard required in most civil cases, In
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re Montgomery, 311 N.C. 101, 109-10, 316 S.E.2d 246, 252 (1984),
and requires “evidence which should ‘fully convince.”” In re Smith,
146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) (citation
omitted). Plaintiffs did not present clear and convincing evidence
of the connection between the destruction of the memo and plain-
tiffs’ alleged harm.

[2] Next, plaintiffs allege defendant’s express rejection of Whitlock’s
recommendation to use the global method of asbestos removal
demonstrates willful and wanton behavior. However, Whitlock admit-
ted at trial that no state or federal regulation requires use of the
global method. Furthermore, he agreed that the asbestos removal
was “done properly and within the regulations.”

[3] Plaintiffs also argue defendant’s violation of Occupational
Safety and Health Act (OSHA) standards was sufficient evidence of
willful and wanton conduct to allow the question of punitive damages
to go to the jury. OSHA regulations are evidence of custom and can
be used to establish the standard of care required in the industry.
Cowan v. Laughridge Construction Co., 57 N.C. App. 321, 325, 291
S.E.2d 287, 290 (1982), Sawyer v. Food Lion, Inc., 144 N.C. App. 398,
401, 549 S.E.2d 867, 869 (2001). However, “a violation of OSHA regu-
lations is not negligence per se under North Carolina law.” Geiger v.
Guilford College Comm. Volunteer Firemen’s, 668 F. Supp. 492, 497
(M.D.N.C. 1987); See Cowan, 57 N.C. App. at 324-25, 291 S.E.2d
at 289-90. Therefore, assuming arguendo that defendant violated
OSHA standards, this evidence goes only to the issue of defend-
ant’s negligence. Violation of OSHA standards does not, by itself,
provide sufficient evidence of wiliful and wanton conduct to present
the issue to the jury.

[4] Relying on Rowan County Bd. of Education v. U.S. Gypsum, 103
N.C. App. 288, 407 S.E.2d 860 (1991), aff’d in part and review
improvidently granted in part, 332 N.C. 1, 418 S.E.2d 648 (1992),
plaintiffs argue that defendant willfully concealed the risks of
asbestos exposure rendering punitive damages appropriate. In
Rowan, this Court affirmed the trial court’s denial of defendant’s
motion for directed verdict and judgment notwithstanding the verdict
on the issue of punitive damages because defendant defrauded
Rowan by concealing the hazards of asbestos. Id. at 299, 407 S.E.2d
at 866. Although this case is similar in that it involves third party
asbestos claims in the premises liability context, the evidence at trial
does not support a finding that Celanese willfully concealed informa-
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tion about the risks of asbestos exposure. The evidence tended to
show that OSHA regulations were posted on a bulletin board in the
main hall at the entrance into Celanese. Clyde Miller, assistant to the
safety superintendent from 1969 to 1980 testified that neither he, nor
anyone in his department, ever deliberately withheld any information
that impacted workers’ safety.

According to the testimony of Dow Perry (Perry), Environmental
Health and Safety Superintendent for Celanese from 1978 to 1990, the
corporate office specified asbestos-free insulation for all their loca-
tions in 1973. He also testified that dust masks were available to
maintenance workers in the 1970’s. Celanese issued a standard prac-
tice document entitled “Control and Disposal of Asbestos Material”
beginning in 1976 requiring, among other things, that asbestos be
thoroughly wet before removed. Although Perry updated written
procedures when he arrived in the department in 1978, the proper
methods of removal were already in use.

The 1979 revision of “Control and Disposal of Asbestos Material”
contained a section that required workers to “treat insulation as if
it contained asbestos.” Perry testified this meant workers were to
prepare the work area, use personal protection and use work meth-
ods based on the OSHA regulations for asbestos removal regardless
of whether it actually did contain asbestos. At least by 1979, air
monitoring was implemented in Celanese including air sampling and
monitoring Celanese and Daniel workers. Celanese had annual
asbestos training sessions which were presented to all maintenance
supervisors and mechanics.

In addition, Celanese shared information with Daniel, and
Daniel developed its own asbestos training program for its work-
ers. To make certain the established procedures were followed,
Celanese had weekly safety inspections where a supervisor made cer-
tain the mechanics complied with procedures. These policies and
procedures do not demonstrate a “conscious and intentional disre-
gard of and indifference to the rights and safety of others” by
Celanese as required by statute to award punitive damages. N.C.
Gen. Stat. § 1D-5(7).

Plaintiffs also attempt to argue, in their appellants’ briefs, that it
was error for the trial court to prevent counsel from questioning
prospective jurors on the issue of punitive damages during voir dire.
However, there were no assignments of error in the record to support
plaintiffs’ arguments and the issue is not properly before us. N.C.



54 IN THE COURT OF APPEALS

SCHENK v. HNA HOLDINGS, INC.
[167 N.C. App. 47 (2004)]

Rule App. P. 10(c)(1) (2004). Although defendant argues the issue in
his brief, he failed to preserve the issue for appellate review by
assigning error to the issue. N.C. R. App. P. 10(a) (2004).

IL.

[5] In their second assignment of error, plaintiffs argue the trial court
erred by allowing defendant a full set-off for prior workers’ compen-
sation claim settlements and prior third-party settlement amounts
paid to plaintiffs from other sources. Plaintiffs argue only that the
workers’ compensation claim settlements, which compensated plain-
tiffs for their inability to earn wages, were for a different injury, i.e.
impairment to wage earning capacity, than the jury award at trial
which compensated plaintiffs for their pain and suffering, future med-
ical expenses and permanent injury.

“The purpose of the North Carolina Workers’ Compensation Act
is not only to provide a swift and certain remedy to an injured worker,
but also to ensure a limited and determinate liability for employers.”
Radzisz v. Harley Davidson, 346 N.C. 84, 89, 484 S.E.2d 566, 569
(1997). The act, however, was “never intended to provide the
employee with a windfall of a recovery from both the employer and
the third-party tort-feasor.” Id.

Workers' compensation benefits provide for the employee’s
inability to earn wages and do not provide for “physical pain or dis-
comfort.” Branham v. Panel Co., 223 N.C. 233, 236, 25 S.E.2d 865, 867
(1943). Nevertheless,

[t]he weight of both authority and reason is to the effect that any
amount paid by anybody, whether they be joint tort-feasors or
otherwise, for and on account of any injury or damage should be
held for a credit on the total recovery in any action for the same
injury or damage.

Holland v. Utilities Co., 208 N.C. 289, 292, 180 S.E. 592, 593-94 (1935)
(emphasis added); See Baity v. Brewer, 122 N.C. App. 645, 647, 470
S.E.2d 836, 838 (1996).

Each plaintiff sued defendant to recover for one injury, i.e.,
asbestos damage to his lungs. “Where ‘[t]here is one injury, [there is]
still only one recovery.’ ” Radzisz, 346 N.C. at 89, 484 S.E.2d at 569
(citation omitted). Plaintiffs cannot recover workers’ compensation
benefits and damages from defendant for the same injury.
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The final judgment determined plaintiffs were entitled to recover
for their asbestos related injuries as compensatory damages.
Compensatory damages provide recovery for, inter alia, mental or
physical pain and suffering, lost wages and medical expenses. 22 Am
Jur 2d Damages § 42. Set-offs, therefore, were appropriate as plain-
tiffs were compensated at trial for the same injury and the same dam-
ages as their previous settlements.

Affirmed.

Judges WYNN and McGEE concur.

DEPARTMENT OF TRANSPORTATION, PraNTIFF v. HAYWOOD COUNTY, DEFENDANT

No. COA03-1479
(Filed 16 November 2004)

1. Eminent Domain— proximity damages to remaining land—
expert opinion
The trial court erred by granting plaintiff-DOT a directed ver-
dict on proximity damages in the condemnation of part of a tract
of land. Defendant offered a reasonable valuation based on an
expert witness’s professional experience; its weight is a matter
properly reserved for the jury.

2. Eminent Domain— rental value of remaining land—expert
opinion
The trial court erred by granting plaintiff-DOT a directed ver-
dict on the rental value of property remaining after the condem-
nation of part of the tract. Expert testimony reasonably demon-
strated the impact of the taking and a temporary construction
easement on the rental income generated by the property.

Appeal by defendant from judgment entered 11 July 2003 by
Judge Albert Diaz in Haywood County Superior Court. Heard in the
Court of Appeals 31 August 2004.

Attorney General Roy Cooper, by Assistant Attorney General
Martin T. McCracken, for plaintiff-appellee.

Jeffrey W. Norris & Associates, PL.L.C., by Jeffrey W. Norris,
Jor defendant-appellant.
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TIMMONS-GOODSON, Judge.

Haywood County (“defendant”) appeals a directed verdict in con-
demnation proceedings involving property in Waynesville, North
Carolina. For the reasons stated herein, we reverse the judgment of
the trial court and remand this case for a new trial.

On 22 January 2001, the Department of Transportation (“plain-
tiff”) filed a condemnation action against defendant to take a portion
of a tract of land located at the intersection of U.S. Highway 23
Business and Sims Circle Road in Waynesville. The Haywood County
Planning Building is located on the property. The Planning Building
houses several county agencies and Haywood County rents space in
the building to several non-profit organizations. Prior to the taking,
the property measured 26,060 square feet, and the Planning Building
was located forty-four feet from Highway 23. Plaintiff took 2,861
square feet of the property adjacent to Highway 23, including a por-
tion of the Planning Building’s paved parking lot, and extended
Highway 23 from two lanes to four lanes. The taking extends the
right-of-way to thirty-three feet from the northwest corner of the
Planning Building, and two and one-half feet from the southwest cor-
ner of the building. Plaintiff also acquired a temporary construction
easement on the property in a strip parallel to Highway 23, which
would expire upon completion of the highway expansion project.

The condemnation action alleged that plaintiff and defendant
were unable to agree on a purchase price for the property. Plaintiff
“estimated the sum of $10,125.00 to be just compensation,” and
placed the sum of money in escrow with the Haywood County
Superior Court. On 22 January 2001, defendant filed an Answer and
Counterclaim alleging that “[p]laintiff has not offered fair and rea-
sonable value for the property taken,” and “[a]s a result of plain-
tiff’s taking defendant’s property, the value of defendant’s remaining
property has been significantly depreciated.”

This matter went to trial before a jury on 2 June 2003. Defendant
presented its case first, calling to the witness stand three experts on
land value to testify about the effect that the highway expansion
would have on the value of the building. The witnesses testified that
based on their experience, the value of the building would decrease
30% to 35% because of its proximity to the highway. Each witness fur-
ther testified that the rental value of the building would decrease due
to the temporary construction easement. At the close of defendant’s
evidence, plaintiff moved for a directed verdict on the issues of (1)



IN THE COURT OF APPEALS 57

DEPARTMENT OF TRANSP. v. HAYWOOD CTY.
[167 N.C. App. 55 (2004)]

whether the building depreciated in value as a result of its distance
from the highway (“proximity damages”), and (2) the rental value
of the building as effected by plaintiff’'s temporary construction
easement on the property. The trial court found that defendant’s evi-
dence was inadequate on both issues, and granted plaintiff’'s motion
for directed verdict. In so doing, the trial court remarked from the
bench as follows:

First of all, the court recognizes that expert testimony that is
helpful to the jury in carrying out its role in determining the truth
is admissible based on proper foundation, but the court does
have a duty to act as a gatekeeper and to insure that expert opin-
ion is properly founded on some reliable methodology.

The court did allow the evidence to come in so that it could
consider it on its merits with regard to the proximity damage and
rental value, but after considering that evidence, the court’'s con-
clusion that even taking the evidence in the light most favorable
to the defendant, that that expert opinion is not based on any reli-
able methodology that the court could ascertain, that it was sim-
ply based on subjective hunches and speculation, and therefore
it's the court’s judgment that the plaintiff is entitled to a directed
verdict as to the components of damages having to do with prox-
imity damage and the rental damage for the temporary easement.

The trial proceeded on the issues of damages incurred by the taking
of a section of the parking lot and the value of the land. At the close
of all evidence, the jury rendered a verdict whereby it awarded
defendant $21,000. Defendant appeals the directed verdict.

The issues presented on appeal are whether the trial court erred
by (1) granting plaintiff’s motion for directed verdict on the issue of
proximity damage; and (II) granting plaintiff’s motion for directed
verdict on the issue of the rental value of the property.

[1] Defendant first argues that the trial court erred by granting plain-
tiff’s motion for directed verdict on the issue of proximity damages.
We agree.

A motion for a directed verdict presents the question of “whether
the evidence presented is sufficient to carry the case to the jury.”
Satterfield v. Pappas, 67 N.C. App. 28, 30, 312 S.E.2d 511, 513, disc.
rev. denied, 311 N.C. 403, 319 S.E.2d 274 (1984). The question of the
sufficiency of the evidence to go to the jury is a question of law,
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always to be decided by the court. McFalls v. Smith, 249 N.C. 123,
124, 105 S.E.2d 297, 297 (1958). “[Ulnder our law, close cases, du-
bious cases, questionable cases, and even weak cases are still cases
for the jury; but cases in which the evidence fails to establish one or
more of their essential elements are not.” Millikan v. Guilford Mills,
Inc., 70 N.C. App. 705, 710, 320 S.E.2d 909, 913 (1984), cert. denied,
312 N.C. 798, 325 S.E.2d 631 (1985). “If there is any evidence, more
than a scintilla, the judge should allow the case to go to the jury,
since he is not to consider the weight of the evidence, but whether
there is any evidence sufficient for the jury to consider.” Gwyn v.
Motors, Inc., 252 N.C. 123, 127, 113 S.E.2d 302, 305 (1960) (citations
and quotations omitted).

Our standard of review for a directed verdict is “whether the evi-
dence, taken in the light most favorable to the non-moving party, is
sufficient as a matter of law to be submitted to the jury.” Davis v.
Dennis Lilly Co., 330 N.C. 314, 322, 411 S.E.2d 133, 138 (1991), citing
Kelly v. Harvester Co., 278 N.C. 153, 179 S.E.2d 396 (1971). Our
Supreme Court has held that in land condemnation cases, “mere con-
jecture, speculation, or surmise is not allowed by the law to be a basis
of proof in respect of damages or compensation. The testimony
offered should tend to prove the fact in question with reasonable cer-
tainty.” R.R. v. Manufacturing Co., 169 N.C. 156, 160, 85 S.E. 390, 392
(1915), see also Manufacturing Co. v. R.R., 233 N.C, 661, 670, 65
S.E.2d 379, 386 (1951) (“The rule is well settled that if there be no evi-
dence, or if the evidence be so slight as not reasonably to warrant the
inference of the fact in issue or furnish more than material for a mere
conjecture, the court will not leave the issue to be passed on by the
jury.” (citations omitted)).

An expert’s reliability need not be “proven conclusively reliable
or indisputably valid before it can be admitted into evidence.”
Howerton v. Arai Helmet, Ltd., 3568 N.C. 440, 460, 597 S.E.2d 674, 687
(2004). There is in fact an important difference between the admissi-
bility of evidence and the weight that is assigned the evidence fol-
lowing admission. Traditionally, it is the jury that determines the
weight. Id.

In land condemnation cases, expert real estate appraisers are not
restricted to “any particular method of determining the fair market
value of property either before or after condemnation.” Board of
Transportation v. Jones, 297 N.C. 436, 438, 255 S.E.2d 185, 187 (1979)
(citing Highway Commission v. Conrad, 263 N.C. 394, 139 S.E.2d
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553 (1965) (Expert witnesses given wide latitude regarding permissi-
ble bases for opinions on value.)). “A witness who has knowledge of
value gained from experience, information and observation may give
his opinion of the value of specific real property.” 263 N.C. at 399, 139
S.E.2d at 557 (citations and quotations omitted).

In the present case, defendant presented three expert witnesses
to testify about proximity damage to the building and the rental value
of the property. For our analysis of the proximity damage issue, we
focus particularly on the testimony of James Deitz. Deitz testified on
direct examination as follows:

Q:

Why have you depreciated the value of that building?

A: Because of the proximity damage we were just discussing.
Q:
A

: Tused a 35 percent depreciation factor.

Did you use any percentage or how did you arrive at that?

So why did you put 35 percent depreciation on the build-
ing, sir?

That was my opinion after [ had gave [sic] other proper-
ties some consideration, and based on my experience of
the thousands of properties I have evaluated over the years
and the hundreds that I have sold, that’s exactly why I gave it
that figure.

On cross-examination, Deitz testified as follows:

Q:

Do you have any similar sales or comparable sales that cor-
roborate your opinion that the building has been diminished
in value 35 percent by relocating the right-of-way?

That is my personal opinion based on experience.

Sure, but you can’t point to a sale here in Haywood County to
establish that?

The depreciation I placed on the building was placed there
for proximity purposes. That in itself is something that is
only used by condemnation-type situations, which there’s
nothing out there that you can find that’s available to a real
estate broker or office that could be used that even applies
to that situation.
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Q: So it’s your testimony that there’s not a sale out there where
you can show a building sold for one price, the road was
moved closer to it and it sold for 35 percent less?

A: T'm not saying that. That's possible because the road moved
over in the situation—if you had one that was 300 feet from
the road, that’'s a whole different story than one that’s 44
feet from the road.

o

Well, if there is a sale, if there is a sale for the road—

A: There is no sale pertaining to proximity that can be used by
me. In other words, that is strictly a condemning author-
ity’s priority.

Q: So your opinion that the building has been diminished in value
35 percent—

A: That is correct.
Q: —isn't based on comparable sales or similar—

A: It’'s based on my knowledge of sales I have made and evalua-
tions that I have made.

Guided by the principles of Jones and Conrad, we conclude
that Deitz’s testimony is sufficient evidence of proximity damages
such that the trial court should not have directed a verdict on the
issue. The testimony offers more than a merely speculative valua-
tion of the property. The testimony offers a reasonable valuation
based on the witness’s professional experience. The weight to be
attributed to the testimony is a matter properly reserved for the jury.
For these reasons, we reverse the directed verdict on the issue. of
proximity damages.

[2] Defendant also argues that the trial court erred by granting
plaintiff’s motion for directed verdict on the issue of the rental value
of the property. We agree.

“When rental property is condemned the owner may not recover
for lost rents, but rental value of property is competent upon the
question of the fair market value of the property at the time of the
taking.” Kirkman v. Highway Commission, 257 N.C. 428, 432, 126
S.E.2d 107, 110 (1962). The facts of City of Fayetteville v. M. M.
Fowler, Inc., are similar to the case at bar. 122 N.C. App. 478, 470
S.E.2d 343, disc. rev. denied, 344 N.C. 435, 476 S.E.2d 113 (1996). In
Fowler, the City of Fayetteville condemned 287 square feet of prop-
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erty owned by the defendant and leased to a third party for operation
of a gasoline service station. The proposed taking involved a tempo-
rary construction easement, a permanent utility easement, and the
closing of one of four driveways providing access to the business
located on the property. At trial, the president of the defendant
company testified on direct examination that as a result of closing
one of the four driveways, gasoline sales would be reduced by
twenty-five percent. 122 N.C. App. at 479-80, 470 S.E.2d at 345. He fur-
ther testified as follows:

Q: Does the fact that this property is now going to have as few as
25 percent fewer customers for the sales of gasoline, does that
have an impact on the amount of rental that you can charge
for this property?

A: Yes, it will, because less people will come in and purchase gas,
the fuel rent, the variable fuel rent will be less, and because
there will be less customers coming into the location, I'll be
able to—have to charge less rent for the building. So that
impact will make the property worth less after the taking.

122 N.C. App. at 480, 470 S.E.2d at 345. This Court held that the wit-
ness’s testimony was permissible to demonstrate that “the value of
the remaining property would be diminished because of the impact of
the taking on the rental income generated by the property.” Id.
Although the witness’s testimony was not scientific, it informed
the trial court of the factors that the witness considered when deter-
mining the loss in rental value, i.e. the reduced volume of customers,
and the correlating reduced volume of gasoline sales.

In the present case, expert witness Carroll Mease testified on
direct examination about the rental value of the Planning Building
as follows:

Q: Mr. Mease, in your opinion as a broker and a realtor, would
this property lease for as much with a 36-month [construction
easement] in front of it as it would without that [construction
easement]?

A: No, sir.

o

Why do you say that?

A: ... IfI was showing that building as a real estate broker to a
possible client and I took them down there and said okay, you
know here’s a nice building, you can rent it for this, this or
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this, but I've got to tell you there is a three-year construction
easement across here that means that you can’t use this for
three years.

[The building] has this construction easement in front of
it .. . In your opinion in the lease of the building, would they
pay as much or more because of this construction easement
for 36 months?

They would pay less and most of the time they would walk
away. They would not even consider it with that construction
easement in there.

Expert witness Bobby Joe McClure testified on direct examina-
tion about the rental value of the Planning Building as follows:

Q:

O

In your experience as a businessman, a builder and developer,
what effect does [the temporary construction easement] have
on this property?

It has a tremendous amount of effect on it because you are
very limited for parking space to start with, and then when
this property is being used for a construction easement, it’s
going to interfere with your people using the—

The use of this property is going to prohibit the tenants who
are County employees from using this property properly until
after the construction easement is turned back to them.

: As a businessman and developer in this county, do you have

an opinion satisfactory to yourself as to whether or not grant-
ing such an easement across the entire front of the property
as shown in orange would increase or decrease the value of
the remaining property during the period of that lease?

It would decrease the value of the property.

: And why would you say that, sir?

Well, they can park equipment on it, they can—

They can store drainage pipes, they can store manholes that
they would use in putting in drainage. They virtually would
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have the complete use of that for the three years that they
have the construction easement.

Q: In your opinion, what effect would that have on the value of
this building as business and commercial property during that
36 months?

A: It would have a considerable amount of effect on it.

Q: And how much did you place on that for that—for a lease for
that construction easement?

A: I put aprice of $700 per month at 36 months.

We conclude that the testimony of Mease and McClure is suffi-
cient evidence of the rental value to carry the issue to the jury. Thus,
the trial court erred by directing a verdict on the rental value issue.
The testimony of Mease and McClure reasonably demonstrates the
impact of the taking on the rental income generated by the property
based on the witnesses’ professional experience. For these reasons,
we reverse the directed verdict on the issue of rental value.

We remand this case to the trial court for a new trial.
REVERSED and REMANDED.

Judges HUNTER and McCULLOUGH concur.

STATE OF NORTH CAROLINA v. CHRISTOPHER PEOPLES, DEFENDANT

No. COA03-931
(Filed 16 November 2004)

1. Drugs— possession with intent to sell—drugs found on
companion

A motion to dismiss a prosecution for possession of crack
cocaine with intent to sell was correctly denied where the
cocaine was not found on defendant’s person when he was
arrested. Testimony established an unbroken chain of posses-
sion from defendant to his girlfriend, from whom the cocaine
was recovered.
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2, Evidence— officer’s testimony—defendant as drug dealer

The trial court acted within its discretion to deny defendant’s
motion to strike an officer’s testimony explaining that defendant
was arrested rather than those buying cocaine from him because
the operation was targeting drug dealers. The statement was gen-
eral and did not seem purposefully calculated to prejudice the
jury against defendant.

. Appeal and Error— mistrial—defendant in handcuffs—no

plain error analysis

The question of whether the trial judge should have declared
a mistrial after a report that some jurors may have seen defend-
ant in handcuffs in a hallway was not preserved for appeal
because defendant did not object or seek a mistrial. Plain error
does not apply to mistrial rulings; moreover, none of the jurors
raised their hand when the court asked whether they had seen
defendant in the hallway.

. Criminal Law— interested witness instruction—no error

The trial court did not err by giving an interested witness
instruction about defendant’s main witness, his girlfriend and the
mother of his child, who was a nonjoined codefendant. She prob-
ably was an interested witness; moreover, the interested witness
instruction was not so much a part of the entire instructions as to
have prejudiced the jury against defendant or his witnesses.

. Sentencing— habitual felon—arraignment

The failure of the trial court to arraign defendant as an habit-
ual felon before the close of the State’s evidence was not prejudi-
cial where defendant pled guilty to the habitual felon charge, the
court conducted a full inquiry into the plea, defendant was fully
aware of the consequences, and defendant was notified that he
was being tried as a recidivist before the trial.

. Sentencing— habitual felon—indictment

Defendant was validly indicted for being an habitual felon
where he was charged in one bill with felonious possession of
cocaine and in another with being an habitual felon. All the infor-
mation required to charge defendant was included; the statute
does not require that the indictment charging the underlying
felony also charge habitual felon status.
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Appeal by defendant from judgment entered 14 January 2003 by
Judge Jerry Cash Martin in Forsyth County Superior Court. Heard in
the Court of Appeals 21 April 2004.

Attorney General Roy Cooper, by Special Deputy Atitorney
General Lars F. Nance for the State.

Hall & Hall Attorneys at Law, P.C., by Susan P. Hall for the
defendant-appellant.

ELMORE, Judge.

Christopher Peoples (defendant) was watched by Officer B. D.
Moyer (Officer Moyer) who was conducting a surveillance operation
of a known open-air drug market. Defendant was approached by a
man and three women individually. When the first woman
approached, defendant produced a plastic bag containing an off-
white substance. Officer Moyer testified that defendant handed
something out of the bag to each of the women and they handed him
something in return. A woman who would later be identified as
Monica Speas (Speas), the defendant’s girlfriend, was seen observing
the activity. Another man approached defendant and received some-
thing from the plastic bag, and handed defendant something in return.
Speas then approached defendant, who tied a knot in the top of the
plastic bag and handed it to Speas along with some money. Speas
placed the bag down her shirt.

At that point, officers moved in to arrest defendant and Speas.
Officer Candace Peck was called to the scene to search Speas. Officer
Peck asked Speas if she had anything on her, at which point Speas
began to cry and produced the plastic bag containing a white rock-
like substance from her bra area. The substance weighed 2.5 grams.
The officer also found a total of $17 in cash on Speas’ person. A sin-
gle $100.00 bill was found on defendant’s person. Speas and defend-
ant were transported to the jail where both were advised of their
Miranda rights and Speas waived her right to remain silent. Her
signed waiver was admitted into evidence at trial. She then made a
statement to police.

Speas, as a witness at trial, denied ever being advised of
her rights or waiving them, although she remembers signing the
form. She contradicted her prior statements to police while on the
witness stand.
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Defendant was found guilty in a jury trial of possession of
cocaine with intent to sell and deliver, and pled guilty to habitual
felon status. Defendant now brings this appeal.

L

[1] Defendant first assigns error to the trial court’s denial of defend-
ant's motion to dismiss at the close of the evidence, arguing that the
evidence was not sufficient to send the case to the jury.

The statute that governs motions for dismissal, which the
trial court referenced in deciding the motion, is N.C. Gen. Stat.
§ 15A-1227(a)(3), and provides in pertinent part as follows:

{a) A motion for dismissal for insufficiency of the evidence to
sustain a conviction may be made at the following times:

(1) Upon close of the State’s evidence.
(2) Upon close of all the evidence.

(3) After return of a verdict of guilty and before entry of
judgment.

(4) After discharge of the jury without a verdict and before the
end of the session.

(b) Failure to make the motion at the close of the State’s evi-
dence or after all the evidence is not a bar to making the motion
at a later time as provided in subsection (a).

(e¢) The judge must rule on a motion to dismiss for insufficiency
of the evidence before the trial may proceed.

N.C. Gen. Stat. § 15A-1227 (2003).

“Upon defendant’s motion for dismissal, the question for the
Court is whether there is substantial evidence (1) of each essential
element of the offense charged, or of a lesser offense included
therein, and (2) of defendant’s being the perpetrator of such offense.
If so, the motion is properly denied.” State v. Powell, 299 N.C. 95, 98,
261 S.E.2d 114, 117 (1980). “If the evidence is sufficient only to raise
a suspicion or conjecture as to either the commission of the offense
or the identity of the defendant as the perpetrator of it, the motion
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should be allowed.” State v. Scott, 356 N.C. 591, 595, 573 S.E.2d 866,
868 (2002) (quoting Powell, 299 N.C. at 98, 261 S.E.2d at 117).

In reviewing challenges to the sufficiency of evidence, “we must
view the evidence in the light most favorable to the State, giving the
State the benefit of all reasonable inferences.” State v. Benson, 331
N.C. 537, 544, 417 S.E.2d 756, 761 (1992). Contradictions and discrep-
ancies do not warrant dismissal of the case but are for the jury to
resolve. Id. The defendant’s evidence should be disregarded unless it
is favorable to the State or does not conflict with the State’s evidence.
See State v. Earnhardt, 307 N.C. 62, 67, 296 S.E.2d 649, 653 (1982).
“Substantial evidence is that amount of relevant evidence necessary
to persuade a rational juror to accept a conclusion.” State v. Mann,
3565 N.C. 294, 301, 560 S.E.2d 776, 781, cert. denied, 537 U.S. 1005, 154
L. Ed. 2d 403 (2002). With these holdings as our guide, we now review
the sufficiency of the evidence in this case. See generally Scatt, 356
N.C. 591 at 594-97, 573 S.E.2d 866 at 868-69.

The elements of possession with intent to sell and deliver are: 1)
possession, 2) of a controlled substance, and 3) with intent to sell or
deliver, which may be inferred from the amount or packaging. See
State v. Baxter, 285 N.C. 735, 737, 208 S.E.2d 696, 697-98 (1974). “The
crime of possession requires that the contraband be in the custody
and control of the defendant and subject to his disposition.” State v.
Keeter, 42 N.C. App. 642, 645, 257 S.E.2d 480, 482 (1979).

The evidence, taken in a light most favorable to the State, showed
that defendant was making exchanges from a small plastic bag. The
testimony showed that he then tied a knot in the bag and handed it to
Speas, who in turn put it in her bra area. The bag which was recov-
ered from Speas contained a large rock of 2.5 grams of crack cocaine.
The only direct evidence of defendant possessing and selling cocaine
is from Officer Moyer, who observed defendant. The physical evi-
dence of the recovered cocaine supports Officer Moyer’s testimony.
Although the cocaine was not on defendant’s person when he was
arrested, the testimony established an unbroken chain of possession
from defendant to Speas. Officer Moyer observed what later was con-
firmed as cocaine in defendant’s possession.

Although this evidence is not overwhelming, it is sufficient to
persuade a rational juror to accept the conclusion that defendant pos-
sessed the cocaine recovered from Speas. We discern no error in the
trial court’s denial of the motion to dismiss.
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II.

[2] Defendant next assigns error to the trial court’s denial of defend-
ant’s motion to strike Officer Moyer’s testimony, which he argues
characterized the defendant as a “drug dealer.”

The testimony which defendant argues should have been stricken
was as follows:

Q. [by Ms. Behan, for the State] Officer Moyer, can you tell the
jury based on your training how the decision you made came to
be to arrest these two individuals as opposed to individuals who
appeared to be buying cocaine on this particular night?

A. [Officer Moyer] Yes. The whole reason for our operation was
to target drug dealers.

MER. BovycE: [counsel for defendant] Objection . . .

Defendant cites the case of State v. Brooks, 113 N.C. App. 451, 439
S.E.2d 234 (1994) as controlling. Brooks notes that “[i]n general, argu-
ments of counsel are within the domain of the trial judge’s discre-
tion,” but that in a case in which “the State’s characterization of
defendant appears to have been calculated to prejudice and to
inflame the jury,” a new trial is appropriate. Brooks, 113 N.C. App. at
458, 439 S.E.2d at 238-39.

Brooks did involve the issue of counsel arguments painting the
defendant in a negative light, and resulted in a new trial, but the facts
of that case are distinguishable from those of the instant case. In
Brooks the prosecutor repeatedly asked questions about specific
instances of violence in the defendant’s past, and during arguments
characterized defendant as a “liquor-drinking, dope-smoking, defend-
ant.” Id. In the present case, defense counsel had asked Officer Moyer
on cross examination about all the people who had engaged in frans-
actions with defendant and yet had not been arrested. On redirect
examination, Officer Moyer was merely explaining why defendant
was targeted when several people had been involved in the transac-
tions he had witnessed. See State v. Taylor, 344 N.C. 31, 44, 473 S.E.2d
596, 603 (1996) (“The State, during redirect examination, is entitled to
clarify and rebut issues raised during cross-examination.”). Officer
Moyer made a general statement which could be indirectly inferred to
defendant. He was not calling defendant a name, nor was the prose-
cutor slandering defendant in argument. The statement did not seem
purposefully calculated to prejudice the jury against the defendant.
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We hold that the trial court acted within its discretion to deny
the motion to strike the testimony in question.

111

[3] Defendant next assigns plain error to the trial court’s failure to
declare a mistrial on the grounds that there were reports from
another judge and a bailiff that some of the jurors were in a posi-
tion to see defendant in the hallway in handcuffs.

Defendant’s counsel did not seek a mistrial, and did not object at
trial to the trial court’s ruling. Plain error review does not apply to a
ruling on a motion for mistrial, but only to issues relating to jury
instructions and to the admissibility of evidence. State v. Golphin,
3562 N.C. 364, 460, 533 S.E.2d 168, 230-31 (2000), cert. denied, 532 U.S.
931, 149 L. Ed. 2d 305, 121 (2001). This issue is not preserved for
appellate review. N.C.R. App. P. 10(c) (2004).

In this case, none of the jurors raised their hand in response to
the trial court’s question as to whether they saw defendant in the hall-
way. This is not a situation where “there are such serious impropri-
eties as would make it impossible to attain a fair and impartial verdict
under the law” and as such does not require a mistrial. State v.
Hardison, 326 N.C. 646, 657-58, 392 S.E.2d 364 (1990) (quoting State
v. Calloway, 305 N.C. 747, 754, 291 S.E.2d 622, 627 (1982)).

Iv.

[4] Next, the defendant argues that the trial court erred in including
in the jury charge the instructions regarding “interested witness.”
Defendant argues that this instruction prejudiced the jury against his
main witness, Monica Speas.

In reviewing a trial court’s ruling on requests for jury instructions,
[since the defendant properly objected at trial,] we are ‘required
to consider and review [the] jury instructions in their entirety.’
Estate of Hendrickson ex rel. Hendrickson v. Genesis, 151 N.C.
App. 139, 150, 565 S.E.2d 254, 262 (2002) (citation omitted). The
burden is on the party assigning error to show ‘that the jury was
misled or that the verdict was affected by an omitted instruction.’
Bass v. Johnson, 149 N.C. App. 152, 160, 560 S.E.2d 841, 847
(2002) (citation omitted). ‘The charge will be held to be sufficient
if “it presents the law of the case in such manner as to leave no
reasonable cause to believe the jury was misled or misin-
formed[.]’” Id. (citation omitted). After reviewing the jury
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instructions in their entirety, we find that the instructions were
sufficient and not likely to mislead the jury.

Davis v. Balser, 1565 N.C. App. 431, 433, 574 S.E.2d 177, 179 (2002).
In this case, the trial court instructed the jury in relevant part:

You may find that a witness is interested in the outcome of this
trial. In deciding whether to believe such a witness, you may take
the interest of the witness into account. If after doing so you
believe the testimony of the witness in whole or in part, you will
treat what you believe the same as any other believable evidence.

Monica Speas was defendant’s main witness. Evidence showed
that she had lived with him and had a child with him. She was also
charged with possession with intent to sell and deliver for the same
incident for which the defendant was on trial. As a non-joined co-
defendant, she was most likely an interested witness.

Even if she was not an interested witness, an interested witness
instruction relates only to a subordinate feature of the case. See State
v. Vick, 287 N.C. 37, 43, 213 S.E.2d 335, 339 (1975). The instruction
was not so influential a part of the whole jury instructions as to have
potentially prejudiced the jury against the defendant or his witnesses.

V.

[6] Defendant also assigns error to the trial court’s failure to arraign
the defendant as to the habitual felon indictment prior to the close of
the State’s evidence.

In a habitual felon situation, “[w]here there is no doubt that a
defendant is fully aware of the charge against him, or is in no way
prejudiced by the omission of a formal arraignment, it is not
reversible error for the trial court to fail to conduct a formal arraign-
ment proceeding.” State v. Smith, 300 N.C. 71, 73, 265 S.E.2d 164, 166
(1980) (quoted with approval in State v. Griffin, 136 N.C. App. 531,
552, 525 S.E.2d 793, 807 (2000)).

In this case, the defendant pled guilty to the habitual felon
charge. The trial court conducted a full inquiry into the defendant’s
plea, including informing him of the maximum possible sentence and
the other consequences of a habitual felon conviction. The defend-
ant was fully aware of the charges against him and the consequences
of a conviction. We also note that he was notified that he was be-
ing tried as a recidivist before the trial on the possession charge. We
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hold that the omission of an arraignment in this case did not preju-
dice the defendant.

V1.

[6] Lastly, defendant assigns error to the indictment for the principal
felony, arguing that it cannot support sentencing as a habitual felon,
as the indictment does not meet statutory requirements.

Section 14-7.3 of our General Statutes provides:

An indictment which charges a person who is an habitual felon
within the meaning of G.S. 14-7.1 with the commission of any
felony under the laws of the State of North Carolina must, in
order to sustain a conviction of habitual felon, also charge that
said person is an habitual felon. The indictment charging the
defendant as an habitual felon shall be separate from the indict-
ment charging him with the principal felony. An indictment which
charges a person with being an habitual felon must set forth the
date that prior felony offenses were committed, the name of the
state or other sovereign against whom said felony offenses were
committed, the dates that pleas of guilty were entered to or con-
victions returned in said felony offenses, and the identity of the
court wherein said pleas or convictions took place. . . .

N.C. Gen. Stat. § 14-7.3 (2003).

In this case, one valid indictment charged defendant with posses-
sion of cocaine with intent to sell and deliver, and a separate indict-
ment, including all the information required by the statute, charged
defendant with habitual felon status. Both true bills of indictment
were returned on the same day.

This Court has previously held, as defendant recognizes on
appeal, that this section does not require the indictment charging
defendant with the underlying felony must also charge that defend-
ant as an habitual felon. State v. Hodge, 112 N.C. App. 462, 466-67, 436
S.E.2d 251, 254 (1993) (relying on State v. Todd, 313 N.C. 110, 326
S.E.2d 249 (1985) and State v. Allen, 292 N.C. 431, 233 S.E.2d 585
(1977)). Where defendant was charged in one bill of indictment
with felonious possession of cocaine, and in a separate bill of in-
dictment with being an habitual felon, the indictments were not
invalid. Id. We likewise conclude that the indictments in the case at
bar were sufficient.

We hold that defendant received a fair trial free from prejudice.
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No error.

Judges BRYANT and GEER concur.

STATE OF NORTH CAROLINA v. WILLIAM DUGGIE BRICE, DEFENDANT

No. COA03-588
(Filed 16 November 2004)

1. Evidence— officer giving payments to informant for bills
after cooperation and prior to trial—credibility

The trial court did not err in a trafficking in cocaine by pos-
session and transportation case by denying defendant’s motion to
dismiss the charges based on a police officert’s payments totaling
$350.00 to the State’s material witness for her bills several weeks
after the witness cooperated in the operation that led to defend-
ant’s arrest and prior to his trial, because: (1) both the witness
and the officer were subjected to vigorous cross-examination on
the issue of the payments, and it is the province of the jury to
assess and determine witness credibility; and (2) the evidence
does not support defendant’s characterization of the two pay-
ments as a quid pro quo payment for her testimony since they
were not made to secure either her cooperation in defendant’s
arrest or her testimony at trial.

2. Appeal and Error— preservation of issues—failure to ob-
ject—inaudible audiotape

Although defendant contends the trial court erred in a traf-
ficking in cocaine by possession and transportation case by
allowing the State to play for the jury during its case-in-chief an
audiotape recorded by an informant during her 9 July 2002 trip
to and from Charlotte with defendant even though defendant
contends the tape was inaudible, defendant failed to preserve
this issue for review because although defendant objected to
admission of the tape into evidence prior to a proper founda-
tion being laid, defendant did not object to the State playing
the tape for the jury after the trial court ruled that it had been
properly authenticated.



IN THE COURT OF APPEALS 73

STATE v. BRICE
[167 N.C. App. 72 (2004)]

3. Evidence— audiotape—different machine used to play tape

The trial court did not abuse its discretion in a trafficking in
cocaine by possession and transportation case by allowing the
jury during its deliberations to listen to portions of an audiotape,
recorded by an informant during her 9 July 2002 trip to and from
Charlotte with defendant, on a machine different from the one
used to play the same tape during the State’s case-in-chief,
because: (1) defendant does not allege that the tape itself was
enhanced or altered in any way between the time it was played
during the State’s case-in-chief and during the jury’s delibera-
tions, and nothing in the record suggested that such was the case;
and (2) the very fact that the jury asked to listen to portions of the
tape three separate times during its deliberations, and to change
seats within the jury box in order to give each juror a chance
to sit as close as possible to the tape player, indicates that the
second machine did nothing to enhance the tape’s clarity.

Appeal by defendant from judgment entered 30 January 2003 by
Judge Richard D. Boner in Catawba County Superior Court. Heard in
the Court of Appeals 5 February 2004.

Attorney General Roy Cooper, by Assistant Attorney General
James C. Holloway, for the State.

Sigmon Sigmon & Isenhower, by Gene Sigmon for defendant-
appellant.

ELMORE, Judge.

William Duggie Brice (defendant) appeals from judgment entered
upon jury verdicts finding him guilty of one count each of trafficking
in cocaine by possession and trafficking in cocaine by transportation.
For the reasons stated herein, we conclude that defendant received a
fair trial, free of prejudicial error.

The evidence presented by the State at trial tended to show that
in early July 2002 Beverly Jobe contacted Lieutenant Tracy Ledford of
the Maiden Police Department and informed him that she had a prob-
lem using crack cocaine and wanted to stop. Jobe told Lieutenant
Ledford that she “needed away from [defendant]” because defendant
regularly provided her with crack cocaine. Lieutenant Ledford in turn
contacted Sergeant Robert Curtis Moore of the Maiden Police
Department and related to Sergeant Moore what Jobe had told him
regarding Jobe’s use of crack cocaine provided by defendant.
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On 8 July 2002, Sergeant Moore and Investigator Bart Lowdermilk
of the Catawba County Sheriff’s Department met with Jobe at her
apartment, where she reiterated both her desire to stop using crack
cocaine and her claim that defendant often provided her with drugs.
Sergeant Moore asked Jobe “if she could assist in setting up a situa-
tion where the narcotics division was aware that controlled sub-
stances were going to be transported or brought back to [defendant’s]
residence.” Jobe informed Sergeant Moore that defendant was going
to drive her to Charlotte on 9 July 2002, where defendant intended to
buy drugs and after which they would return to defendant’s home in
Maiden. According to Jobe, she had previously accompanied defend-
ant on eight or nine similar trips.

On 9 July 2002, Sergeant Moore provided Jobe with a small tape
recorder, which Jobe agreed to carry in her purse in order to record
any conversation during the drive to and from Charlotte. Defend-
ant picked up Jobe from her apartment and they drove in defendant’s
car to Charlotte, where Jobe testified that defendant purchased rock
and powder cocaine. Jobe testified that, per defendant’s instruc-
tion, she placed the drugs between her legs while seated in the front
passenger seat of defendant’s car, and they returned to Maiden.
Maiden police officers resumed their surveillance of defendant’s car
as it re-entered Catawba County, and as defendant and Jobe neared
defendant’s home, Maiden Police Sergeant Michael Eaker pulled
behind defendant’s car and activated his blue lights. Jobe testified
that defendant “kept yelling to [her] to put the dope in [her] pants”
before pulling over.

Sergeant Eaker was quickly joined at the scene by other offi-
cers, including Sergeant Moore and Investigator Lowdermilk, and
both defendant and Jobe were asked to step out of the car. Sergeant
Moore and Investigator Lowdermilk each testified that they then
observed the drugs in plain view on the passenger seat. Both de-
fendant and Jobe were then arrested. Defendant was charged with,
and subsequently indicted for, trafficking in cocaine by posses-
sion, trafficking in cocaine by transportation, and maintaining a ve-
hicle for keeping or selling a controlled substance. Sergeant Moore
testified that Jobe was taken into custody at the scene “[flor safety
reasons” because he feared that defendant might threaten or attempt
to harm Jobe if defendant became aware that Jobe had cooperated
with the police. Jobe was charged with trafficking in cocaine by
possession, but the charge was subsequently dropped. While still at
the scene, Jobe gave Sergeant Moore the recording device and audio-
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tape she had used to record conversation between herself and
defendant during the trip.

At trial, Jobe testified on direct examination that about a month
after defendant’s arrest, she got behind on her bills and called
Sergeant Moore and “asked him if he would help me . . . keep my bills
caught up so [ wouldn’t lose my apartment.” Sergeant Moore testified
that he gave her $100.00 on that occasion and another $250.00 after
she called approximately two months later and asked for additional
help with her bills. Sergeant Moore testified that the funds came from
the Catawba County Sheriff's Department.

The audiotape which Jobe recorded by leaving the tape recorder
running in her purse during her 9 July 2002 trip to Charlotte with
defendant was admitted into evidence. Sergeant Moore testified that
he was able to identify the voices of defendant and Jobe on the tape,
and that the quality of the recording was “[o]n a scale of zero or one
to ten . .. three to four maybe[.]” Sergeant Moore testified that music
from the car’s radio was also audible on the tape. The tape was then
played in its entirety for the jury. Thereafter, the State rested, and
defendant presented no evidence. Defendant renewed his earlier
motion to dismiss on the grounds that Jobe, the State’'s witness, had
been paid by the State, and also moved to dismiss for insufficiency of
the evidence. The trial court denied both motions and, following the
evening recess, the jury was instructed and began its deliberations
the next morning.

During deliberations, the jury asked to hear the first and last ten
minutes of the tape again. Because the device which had been used to
play the tape during the State’s case-in-chief was no longer available,
the prosecutor arranged to have another tape player brought to the
courtroom. The trial court overruled defendant’s objection to the use
of a tape player different from the one used during the State’s evi-
dence, and the requested portions of the tape were played for the
jury. After the first ten minutes were played, the jury foreman noted
that some of the jurors were having trouble hearing and asked if the
jurors could switch seats and hear a portion of the first ten minutes
again. The trial court allowed the jurors in the back row of the jury
box to switch with the jurors in the front row and played the
requested portion again, followed by the tape’s last ten minutes.
Defense counsel then moved for a mistrial, which the trial court
denied. After further deliberations, the jury asked to hear the tape’s
first ten minutes again. The trial court, over defense counsel’s objec-
tion, allowed the jury’s request.
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The jury thereafter completed its deliberations and returned
guilty verdicts on the trafficking in cocaine by possession and traf-
ficking in cocaine by transportation charges, and a not guilty verdict
on the maintaining a vehicle for keeping or selling a controlled sub-
stance charge. The trial court sentenced defendant to between 35 and
42 months imprisonment on each conviction, with the sentences to
run concurrently. Defendant appeals.

[1] By his first assignment of error, defendant contends the trial
court erred by denying his motion to dismiss based on Sergeant
Moore’s payment of $350.00 to the State’s material witness, Jobe, sev-
eral weeks after Jobe cooperated in the operation that led to de-
fendant’s arrest and prior to his trial. Defendant notes that this is an
issue of first impression in North Carolina and urges this Court to
fashion a rule whereby “[a] witness cannot be paid for testimony in a
civil or criminal trial[.]” The only authority defendant cites in sup-
port of this argument is dicta from a Ninth Circuit Court of Appeals
decision stating that “[a] prosecutor who does not appreciate the
perils of using rewarded criminals as witnesses risks compromising
the truth-seeking mission of our criminal justice system.” United
States v. Bernal-Obeso, 989 F.2d 331, 333 (9th Cir. 1992). However,
we find it significant that the Bernal-Obeso court, after acknowl-
edging that “our criminal justice system could not adequately func-
tion without information provided by informants and without their
sworn testimony in certain cases[,]” Bernal-Obeso, at 334, further
stated as follows:

[t]hus, we have decided on balance not to prohibit, as some have
suggested, the practice of rewarding self-confessed criminals for
their cooperation, or to outlaw the testimony in court of those
who receive something in return for their testimony. Instead, we
have chosen to rely on (1) the integrity of government agents and
prosecutors not to introduce untrustworthy evidence into the
system, Berger v. United States, 295 U.S. 78, 88, 79 L. Ed. 1314, 55
S. Ct. 629 (1935), United States v. Agurs, 427 U.S. 97, 49 L. Ed. 2d
342, 96 S. Ct. 2392 (1976); (2) trial judges and stringent discovery
rules to subject the process to close scrutiny, United States v.
Heath, 260 F.2d 623, 626 (9th Cir. 1958); (3) defense counsel to
test such evidence with vigorous cross examination, Davis v.
Alaska, 415 U.S. 308, 316, 39 L. Ed. 2d 347, 94 S. Ct. 1105 (1974)
(“Cross examination is the principle means by which the believ-
ability of a witness and the truth of his testimony are tested.”),
United States v. Butler, 567 F.2d 885, 890 (9th Cir. 1978); and (4)
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the wisdom of a properly instructed jury whose duty it is to
assess each witness’s credibility and not to convict unless per-
suaded beyond a reasonable doubt of the accused’s guilt.

Bernal-Obeso, 989 F.2d at 335.

In the present case, defendant appears to argue that Jobe’s
request and receipt of money from Sergeant Moore after her cooper-
ation in defendant’s arrest but before trial rendered her testimony so
inherently unreliable that the court erred in denying defendant’s
motion to dismiss. We are not persuaded. Our Rules of Evidence pro-
vide that “[a] witness may be cross-examined on any matter relevant
to any issue in the case, including credibility.” N.C. Gen. Stat. § 8C-1,
Rule 611(b) (2003). Our review of the trial transcript indicates that
both Jobe and Sergeant Moore were subjected to vigorous cross-
examination on the issue of Sergeant Moore’s payments to Jobe. Our
Supreme Court has stated that it is a “long-standing principle in
our jurisprudence . . . that it is the province of the jury, not the
court, to assess and determine witness credibility.” State v. Hyatt,
355 N.C. 642, 666, 566 S.E.2d 61, 77 (2002), cert denied, 537 U.S. 1133,
154 L. Ed. 2d 823 (2003).

We also find it significant that the evidence does not support
defendant’s characterization of Sergeant Moore’s two payments total-
ing $350.00 to Jobe as a quid pro quo payment for her testimony. Jobe
testified that “[she] was already going to testify against [defendant]”
when she “asked [Sergeant Moore] for some money to help [her] pay
[her] bills . . . [Sergeant Moore] didn’t ask [her] to do anything.” Jobe
testified that at the time she asked Sergeant Moore for money, she
was separated from her husband and her drug dependency kept her
from working. Jobe also testified that prior to defendant’s arrest, she
relied on him to periodically give her money for, among other things,
groceries. Sergeant Moore testified that he gave money to Jobe
because approximately a month after defendant’s arrest, Jobe “con-
tacted [him], advised she was behind in some bills, and asked if
there was anything we could possibly do.” Sergeant Moore further
testified that he received a bill from the City of Maiden stating that
Jobe was behind on her power bill and threatening to discontinue
service if it was not paid, and that upon Jobe's payment of the bill
he received a receipt from the city. This testimony supports the
State’s contention that Sergeant Moore's payments to Jobe were not
made to secure either her cooperation in defendant’s arrest or her
testimony at trial.
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We conclude that defendant’s first assignment of error is with-
out merit.

By his second assignment of error, defendant contends the trial
court erred by (1) allowing the State, during its case-in-chief, to play
for the jury the audiotape recorded by Jobe during her 9 July 2002 trip
to and from Charlotte with defendant, on the grounds that the tape
was inaudible; and (2) allowing the jurors to hear portions of the
same tape again during their deliberations, on the grounds that the
tape was played using a machine different from the one used during
the State’s evidence. At the outset we note that because defendant
has improperly raised multiple issues of law in this single assignment
of error, this assignment of error is subject to dismissal. N.C.R. App.
P. 10(c)(1); State v. Williams, 350 N.C. 1, 9, 510 S.E.2d 626, 633, cert.
denied, 528 U.S. 880, 145 L. Ed. 2d 162 (1999). However, we elect to
use our discretion pursuant to Rule 2 of our Rules of Appellate
Procedure and consider both issues of law raised by this assign-
ment of error.

[2] Defendant first argues that the trial court erred by allowing
the State to play the tape during its case-in-chief, on the grounds that
the tape was inaudible. Defendant objected to admission of the tape
into evidence prior to a proper foundation being laid; however,
after the trial court ruled that it had been properly authenticated
defendant did not object to the State playing the tape for the jury.
Defendant has therefore failed to preserve this issue for appellate
review. N.C.R. App. P. 10(b)(1); State v. Scott, 343 N.C. 313, 332, 471
S.E.2d 605, 616-17 (1996).

[38] Defendant next asserts that the trial court erred by twice allow-
ing the jury, during its deliberations, to listen to portions of the tape
on a machine different from the one used to play the same tape dur-
ing the State’s case-in-chief. In his brief, defendant argues that play-
ing the tape on a different machine during deliberations constituted
the improper introduction of “new evidence” by the State, apparently
on the grounds that the tape was more audible when played on the
second machine, and that defendant should have been given the
opportunity to rebut this “new evidence” pursuant to N.C. Gen. Stat.
§ 156A-1226(a) (2003).

In North Carolina, “[t]he manner of the presentation of evidence
is largely in the discretion of the trial judge. His control of the case
will not be disturbed absent a manifest abuse of discretion.” State v.
Harris, 308 N.C. 159, 168, 301 S.E.2d 91, 97 (1983). In denying defend-
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ant’s motion for a mistrial after the tape was played on the different
machine for the jury during its deliberations, the trial judge stated
that he “couldn’t personally tell any difference between what [he]
heard today and what [he] heard yesterday.” Defendant does not
allege that the tape itself was enhanced or altered in any way between
the time it was played during the State’s case-in-chief and during the
jury’s deliberations, and we discern nothing in the record suggesting
that such was the case. The very fact that the jury asked to listen to
portions of the tape three separate times during their deliberations,
and to change seats within the jury box in order to give each juror a
chance to sit as close as possible to the tape player, indicates that the
second machine did nothing to enhance the tape’s clarity. We are
unable to say on these facts that the trial court abused its discretion
in allowing the jury, during its deliberations, to hear the tape played
on a machine different from the one used during the State’s case-in-
chief. Accordingly, this assignment of error is overruled.

No error.

Judges TIMMONS-GOODSON and BRYANT concur.

STATE OF NORTH CAROLINA v. JAMES DONNELL ALEXANDER

No. COA04-259

(Filed 16 November 2004)

Sentencing— prior record level—agreement—Structured
Sentencing requirements

The trial court erred when sentencing defendant for assault
by relying on a record level worksheet submitted by the State
showing a prior misdemeanor assault (with no other documen-
tary evidence) along with defendant’s stipulation to a sentence
range and defense counsel’s statement that defendant had no
prior felonies. A worksheet is not sufficient without more to meet
the State’s burden, defense counsel did not agree with the item
listed on the worksheet, and the stipulation to a minimum and
maximum term of imprisonment is not a stipulation that the
requirements established by the Legislature for sentencing have
been met. The defendant and the prosecution may not, under
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these circumstances, stipulate to a specific term of imprisonment
irrespective of what might be permitted by the Structured
Sentencing Act.

Judge TIMMONS-GOODSON dissenting.

Appeal by defendant from judgment entered 8 September 2003 by
Judge Jerry R. Tillett in Pasquotank County Superior Court. Heard in
the Court of Appeals 18 October 2004.

Attorney General Roy Cooper, by Special Deputy Attorney
General Robert O. Crawford, III, for the State.

Appellate Defender Staples S. Hughes, by Assistant Appellate
Defender Kelly D. Miller, for defendant-appellant.

LEVINSON, Judge.

Defendant pled guilty on 8 September 2003 to assault with a
deadly weapon with intent to kill inflicting serious injury pursuant
to a plea agreement providing that “the State will agree that the
defendant be sentenced to a minimum of 80 months and a maximum
of 105 months.” The trial court sentenced defendant within the pre-
sumptive range at prior record level II to the above term of imprison-
ment. The court also recommended that defendant pay restitution in
the amount of $16,822.26 as a condition of work release. Defendant
now appeals from the judgment contending: (1) the court erred by
sentencing him at prior record level II because the State failed to
prove his prior convictions, (2) the court erred by recommending the
payment of restitution based upon a restitution worksheet defend-
ant’s counsel had not seen, and (3) defendant was denied effective
assistance of counsel because his counsel stipulated to the restitution
worksheet without having first seen it. On appeal, defendant seeks a
new sentencing hearing.

We first address defendant’s argument that the trial court erred in
sentencing him at a Level II prior record level. We conclude that the
sentence imposed by the trial court is unsupported by the evidence
such that defendant is entitled to a new sentencing hearing.

During defendant’s sentencing hearing, the State submitted a
prior record level worksheet assigning one point to defendant for
previously having been convicted of misdemeanor assault inflicting
serious injury. The record reveals that the court did not rely on any
documentary evidence to prove this prior offense. The State con-



IN THE COURT OF APPEALS 81

STATE v. ALEXANDER
[167 N.C. App. 79 (2004)]

tends that its burden of proof with respect to the existence and
classification of defendant’s prior conviction was satisfied by defend-
ant’s stipulation. The alleged stipulation is said to result from de-
fense counsel’s statement to the trial court that “until this particular
case [defendant] had no felony convictions, as you can see from
his worksheet.”

“There is no question that a worksheet, prepared and submitted
by the State, purporting to list a defendant’s prior convictions is,
without more, insufficient to satisfy the State’s burden in estab-
lishing proof of prior convictions.” State v. Eubanks, 151 N.C.
App. 499, 505, 565 S.E.2d 738, 742 (2002). A prior conviction may,
however, be proved by a stipulation between the parties. N.C.G.S.
§ 15A-1340.14(H)(1) (2003). An affirmative statement by counsel
expressing agreement with the convictions listed on the prior rec-
ord level worksheet is a stipulation sufficient to prove the prior con-
viction or record level. Eubanks, 151 N.C. App. at 506, 565 S.E.2d at
743; State v. Hanton, 140 N.C. App. 679, 689, 540 S.E.2d 376, 382
(2000). Clear and unequivocal statements expressing agreement with,
or the lack of an objection to, the items listed on a sentencing work-
sheet have been held to be stipulations. See State v. Morgan, 164 N.C.
App. 298, 307, 595 S.E.2d 804, 810-11 (2004) (holding defendant had
stipulated to record level where defense counsel “conceded the exist-
ence of the convictions by arguing that defendant should be sen-
tenced at a level III on the basis of her prior record” and “made no
objection to the prior record level worksheet except to the number of
points [that a] third degree homicide conviction from New Jersey
should receive”). A stipulation may also be found to exist where
defense counsel makes a statement indicating that he has reviewed
the worksheet and at least partially agrees with it. See State v.
Cunningham, 108 N.C. App. 185, 198, 423 S.E.2d 802, 810 (1992)
(holding that, when prosecutor stated at sentencing hearing that
defendant had prior convictions of loitering and resisting a public
officer, defense counsel’s statement that the defense would object to
the loitering as not carrying a sixty-day sentence amounted to an
admission or stipulation that defendant had the prior convic-
tions asserted by the prosecutor); State v. Brewer, 89 N.C. App. 431,
436, 366 S.E.2d 580, 583 (1988) (holding that, when prosecutor
stated that defendant had 1974 and 1977 convictions, defense coun-
sel’s response that defendant’s record indicated no convictions for
almost ten years constituted an admission that defendant did have
these two older convictions).
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In the instant case, defense counsel relied on the worksheet only
to the extent he agreed with the State that defendant had no prior
felony convictions. Defense counsel did not expressly or tacitly agree
with the item listed thereon. His representations to the court went no
further. The State would have us equate “the worksheet shows no
felonies” with “my client was convicted of the misdemeanor on
the worksheet.” This is not, in our view, a fair or practical inter-
pretation of defense counsel’s statement. Any ambiguity in defense
counsel’s statement should militate against holding that there was
a stipulation. We therefore conclude that the circumstances of the
present case are not analogous to those circumstances in which it
has been held that a defendant stipulated to the State’s assertion con-
cerning the convictions listed on the worksheet.

Relying on State v. Hamby, 129 N.C. App. 366, 499 S.E.2d 195
(1998), the State contends that, even if the defendant’s prior record
level was not supported by evidence presented at the sentencing
hearing, this issue has been mooted by defendant’s express agree-
ment to serve 80 to 105 months imprisonment. In Hamby, the defend-
ant entered a guilty plea pursuant to a transcript of plea that
expressly included the following: “Charge is Class E felony and
defendant has a record level of II. The defendant will receive a sen-
tence of 29 mos. min.—44 mos. max.” Hamby, 129 N.C. App. at 367,
499 S.E.2d at 195. This Court held that by admitting that her prior
record level was Level II and agreeing to the specified sentencing
range, “defendant mooted the issues of whether her prior record level
was correctly determined . . . and whether the duration of her prison
sentence was authorized.” Id. at 369-70, 499 S.E.2d at 197.
Accordingly, defendant had no right to appeal on these issues, and
her appeal was dismissed. Id.

Unlike the defendant in Hamby, the present defendant did not
stipulate to his prior record level, but instead stipulated only to a
minimum and maximurm term of imprisonment. This difference is
significant because a stipulation to a prior record level is a stipu-
lation that the requirements established by the Legislature for defend-
ant to be sentenced pursuant to a particular level of the sentencing
grid (e.g., prior conviction points, offense committed while on pro-
bation, parole, or post-release supervision, etc.) have been met. On
the contrary, a stipulation to a minimum and maximum term of
imprisonment, without more, does not ensure that the sentence
imposed comports with the sentencing scheme imposed by the
General Assembly.
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Allowing offenders to stipulate to prior record level and there-
fore waive an argument on appeal that the prosecutor did not prove
such is very different than the rule advanced by the State here. To
permit defendant’s sentence to stand, irrespective of whether the
General Statutes authorize such a sentence to be imposed, would be
tantamount to permitting our courts to sentence defendants to terms
of imprisonment based not on the collective agreement of our
Legislature, but instead on counsels’ individualized notions of ap-
propriate punishment.

Moreover, such a rule would be contrary to our sentencing
scheme, which contemplates an examination of prior record points to
determine a prior record level which, in turn, controls the range of a
sentence. See N.C.G.S. § 15A-1340.14 (2003); N.C.G.S. § 15A-1340.17
(2003). The General Statutes are explicit in their requirement that
“[blefore imposing a sentence, the court shall determine the prior
record level for the offender. . . .” N.C.G.S. § 15A-134.13(a) (2003)
(emphasis added). This is, of course, an important ministerial exer-
cise on the part of the sentencing court, the object of which is to
ensure that offenders are sentenced in accordance with the law of
this State.

The present defendant was convicted of a class C felony and
agreed to serve a sentence of 80 to 105 months imprisonment. Such a
sentence could be imposed lawfully as a presumptive sentence for a
defendant with a prior record level II, a mitigated sentence for a
defendant with a prior record level III, or an aggravated sentence for
a defendant with a prior record level I. See G.S. § 15A-1340.17.
However, the trial court did not require that the State prove defend-
ant’s prior record level, but instead permitted defendant to agree to a
particular sentence. Therefore, it is possible that defendant is a Level
V offender, such that 80 months as a mandatory minimum is not even
authorized. Without proof of defendant’s prior record level, we can-
not know at this point. Likewise, it is possible that defendant is a
Level I offender and has received an aggravated sentence without the
trial court making any findings in aggravation. Again, without proof
of defendant’s prior record level, we cannot know at this point.
Applying the dissent’s rationale, defendant’s agreement to serve 80
mandatory months, standing alone, would be sufficient without
regard to whether such a sentence may be lawfully imposed in light
of defendant’s prior record. We easily reject the suggestion that we
can, under these circumstances, permit the prosecutor and defendant
to stipulate to a specific term of imprisonment irrespective of what
might be permitted by the Structured Sentencing Act.
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In sum, we hold that defense counsel did not stipulate to the mis-
demeanor conviction such that Eubanks would control the outcome
here. Furthermore, defendant’s stipulation to an 80-105 month sen-
tence, standing alone, does not render the issue of whether the State
proved defendant’s prior conviction moot. Thus, the differing results
in Hamby and the present case are entirely logical.

Because we grant relief pursuant to defendant’s first argument on
appeal, we need not address his remaining assignments of error.

New sentencing hearing.
Judge CALABRIA concurs.
Judge TIMMONS-GOODSON dissents.

TIMMONS-GOODSON, Judge, dissenting.

Because I conclude that the trial court did not err in sentencing
defendant, I respectfully dissent.

As the majority correctly notes, defendant and the State entered
into a plea agreement whereby defendant would be sentenced to
eighty to 105 months imprisonment in exchange for his plea of guilty
to the charge of assault with a deadly weapon with intent to kill
inflicting serious injury. On appeal, defendant argues that the trial
court erred in sentencing him to the agreed upon term because he
failed to stipulate to the prior record level used by the trial court dur-
ing sentencing. I disagree.

I recognize that “(t]here is no question that a worksheet, pre-
pared and submitted by the State, purporting to list a defend-
ant’s prior convictions is, without more, insufficient to satisfy the
State's burden in establishing proof of prior convictions.” State wv.
Eubanks, 151 N.C. App. 499, 505, 565 S.E.2d 738, 742 (2002). However,
I also note that “[a] prior conviction shall be proved
by ... [s]tipulation of the parties. .. {or] [ajny other method found by
the court to be reliable.” N.C. Gen. Stat. § 15A-1340.14(f)(1), (4)
(2003). In the instant case, when asked by the trial court whether
there was “anything” he wanted to say “as to sentencing,” defendant’s
counsel stated that defendant “is a single man and up until this par-
ticular case he had no felony convictions, as you can see from his
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worksheet.” (emphasis added). I conclude that this statement “may
reasonably be construed as a stipulation by defendant that he had
been convicted of the charges listed on the worksheet.” Eubanks, 151
N.C. App. at 506, 565 S.E.2d at 742.

Furthermore, I note that this Court has previously stated that
“if during plea negotiations the defendant essentially stipulated to
matters that moot the issues he could have raised under [N.C. Gen.
Stat. § 15A-1444](a2), his appeal should be dismissed.” State v.
Hamby, 129 N.C. App. 366, 369, 499 S.E.2d 195, 196 (1998). In
Hamby, we held that by admitting “that her prior record level was II,
that punishment for the offense could be either intermediate or active
in the trial court’s discretion and that the trial court was authorized
to sentence her to a maximum of forty-four months in prison,” the
defendant “mooted the issues of whether her prior record level was
correctly determined, whether the type of sentence disposition
was authorized and whether the duration of her prison sentence was
authorized.” Id. at 369-70, 499 S.E.2d at 197. In the instant case, while
defendant did not explicitly admit to being a prior record level II
offender in his guilty plea, the plea agreement nevertheless
authorizes the State to impose upon him a punishment consistent
with that of a prior record level II offender. Under the Structured
Sentencing Act, an individual found guilty of a Class C felony with a
prior record level II may be sentenced in the presumptive range to a
term of eighty to 105 months imprisonment, the exact sentence
imposed upon and consented to by defendant in his plea agreement.
N.C. Gen. Stat. § 15A-1340.17 (2003).

Defendant does not challenge the existence of any of the prior
convictions listed in the worksheet, choosing rather to challenge the
sufficiency of the stipulation relied upon by the trial court at sen-
tencing. Because 1 conclude that defendant stipulated to his prior
record level, I would hold that the trial court did not err in sentenc-
ing defendant to eighty to 105 months imprisonment. Furthermore,
because I have examined defendant’s other assignments of error and
have determined that they are without merit, I would also hold that
defendant received a trial free of prejudicial error.
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DENNIS JOHNSON anp wirg, JANICE JOHNSON, Praintirrs v. THE NEWS AND
OBSERVER PUBLISHING COMPANY, THE McCLATCHY COMPANY, &
McCLATCHY NEWSPAPERS, INC., n/B/a THE SMITHFIELD HERALD anp JACK
ROBERTS, DEFENDANTS

No. COA03-1386

(Filed 16 November 2004)

Negligence— vicarious liability—newspaper carrier—inde-
pendent contractor—summary judgment
Summary judgment should not have been granted for defend-
ant-newspapers on the issue of vicarious liability in an action
arising from a newspaper carrier’s automobile accident. It cannot
be concluded, as a matter of law, that the carrier was an inde-
pendent contractor: he was not exercising an independent busi-
ness or occupation, there were no skill or education require-
ments, the variations in the time and manner of delivery which
the carrier could choose were considerably limited, and the car-
rier’s contract could be terminated if he breached any of its pro-
visions, while few duties were placed on the newspaper.

Appeal by plaintiffs from judgment entered 18 August 2003 by
Judge Knox V. Jenkins, Jr., in Johnston County Superior Court. Heard
in the Court of Appeals 17 June 2004.

Armstrong & Armstrong, PA., by L. Lamar Armstrong, Jr., for
plaintiff-appellants.

Yates, McLamb & Weyher, L.L.P., by Erin D. McNeil, for
defendant-appellees The News & Observer Publishing
Company, The McClatchy Company, & McClatchy Newspapers,
Inc. d/b/a The Smithfield Herald.

THORNBURG, Judge.

Plaintiffs appeal the trial court’s grant of summary judgment for
defendant-newspaper publishers and the denial of their motion for
summary judgment on the issue of vicarious liability.

Plaintiffs’ personal injury claims arise out of an automobile
accident involving plaintiffs and defendant Jack Roberts. Roberts
worked as a newspaper carrier for the Smithfield Herald and was
delivering newspapers when the accident occurred. Plaintiffs
sought recovery from Roberts for negligence and from the Smithfield
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Herald, its affiliate, and its parent company (collectively “the
Herald”) on the basis of respondeat superior. The Herald denied
liability for plaintiffs’ accident based on its contention that Roberts
was an independent contractor rather than an employee. Plaintiffs
and the Herald filed cross motions for summary judgment on the
issue of vicarious liability. After holding that Roberts was an inde-
pendent contractor as a matter of law, the trial court ruled that the
Herald had no vicarious liability in this case. The trial court granted
summary judgment in favor of the Herald and denied plaintiffs’
motion for summary judgment.

In support of summary judgment, the parties relied on the
employment contract and transcripts from the depositions of Jack
Roberts and the publisher of the Smithfield Herald. The record shows
that when the accident occurred in 1999, Roberts had been delivering
newspapers for the Herald for about ten years. In the employment
contract, the Herald assigned Roberts a delivery route and permitted
him to purchase newspapers from the Herald at a wholesale rate.
However, the Herald reserved the right to renegotiate this wholesale
rate upon thirty days notice to the carrier.

Roberts received as payment for his work the difference be-
tween the wholesale rate at which he bought the newspapers and the
retail rate at which they were sold to customers. The Herald agreed
to bill customers who prepaid by mail, but any amount a customer
failed to pay would be deducted from Roberts's paycheck. The con-
tract provided that Roberts could bill the other customers in any
manner he chose.

The Herald authorized Roberts to use his own judgment and dis-
cretion as to whether and in what manner to do business with cus-
tomers. The contract only required that he “exert his best efforts to
increase the number of customers for The Smithfield Herald . . . and
to keep those customers satisfied.” Roberts could determine the
means and manner in which he delivered newspapers to customers
“without control or supervision” from the Herald. But the contract
also provided that Roberts was responsible for “the prompt and sat-
isfactory delivery” of the newspaper to customers on his route and
required Roberts to deliver the papers “in a dry and readable condi-
tion . . . with delivery completed by 5:00 p.m.”

Pursuant to the contract, Roberts used his own vehicle to com-
plete his route and purchased his own liability insurance. He was des-
ignated as an “independent contractor” and had authority to hire
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assistants to help him, but those assistants were considered his
employees and he was responsible for compensating them. The con-
tract specifically assigned sole liability to Roberts for any third party
claims arising out of tortious acts committed by him or his assistants.

The Herald did not withhold taxes from his paycheck or provide
him with employee benefits. Either party could terminate this agree-
ment for any reason with thirty days notice or could terminate it
instantly for a breach of contract by the other party.

Under the doctrine of respondeat superior, an employer can be
held vicariously liable for a worker’s negligence when an employer-
employee relationship exists. Gordon v. Garner, 127 N.C. App. 649,
658, 493 S.E.2d 58, 63 (1997), disc. review denied, 347 N.C. 670, 500
S.E.2d 86 (1998). Generally, an employer is not liable for the negligent
acts of an independent contractor. Id.

Whether a party is an independent contractor is a mixed question
of law and fact. Yelverton v. Lamm, 94 N.C. App. 536, 538, 380 S.E.2d
621, 623 (1989). Determining the terms of the agreement between the
parties is a question of fact. Id. Once the factual disputes are
resolved, deciding whether that agreement establishes an independ-
ent contractor relationship is a matter of law. Id. “[W}here the facts
are undisputed or the evidence is susceptible of only a single infer-
ence and a single conclusion, the court must determine whether a
party is an employee or an independent contractor as a matter of
law.” 41 Am. Jur. 2d Independent Contractors § 79 (2000); see also
Little v. Poole, 11 N.C. App. 597, 600, 182 S.E.2d 206, 208 (1971).

Pursuant to N.C.R. Civ. P. 56(¢), summary judgment is appropri-
ate when “the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that any party is en-
titled to a judgment as a matter of law.” N.C. Gen. Stat. § 1A-1, Rule
56(c) (2003). The party moving for summary judgment bears the
burden of showing that no material issue of fact exists and the trial
court must construe all inferences of fact in the light most favorable
to the non-moving party. Caldwell v. Deese, 288 N.C. 375, 378, 218
S.E.2d 379, 381 (1975).

Essentially, the issue for this Court is whether the facts, con-
sidered in the light most favorable to plaintiffs, support the trial
court’s conclusion that Roberts was an independent contractor. The
Herald contends that the employment contract fully reflects the
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conditions of Roberts’s employment and establishes that he was an
independent contractor. Plaintiffs argue that the surrounding circum-
stances and the parties’ actions demonstrate the actual relationship
between the Herald and Roberts was that of employer-employee. As
we conclude that the evidence is susceptible to more than one infer-
ence, we hold that summary judgment was not appropriate for either
party on the issue of whether Roberts was an independent contractor.
We reverse and remand.

Under North Carolina law, an independent contractor is defined
as one who exercises an independent employment and contracts to
do certain work according to his own judgment and method, without
being subject to his employer except as to the results of his work.
Youngblood v. North State Ford Truck Sales, 321 N.C. 380, 384, 364
S.E.2d 433, 437 (1988). Although the contract with the Herald desig-
nates Roberts as an “independent contractor” and assigns to him sole
liability for any third party claims against him, these types of con-
tractual declarations are not determinative of the relationship or the
rights of the parties. Yelverton, 94 N.C. App. at 540, 380 S.E.2d at 624.
An employer cannot exonerate himself from his legally imposed lia-
bility to a third party for injury resulting from the tortious acts of his
employee simply by contracting with the employee that he is to be
free from the employer’s control. Id.

In Hayes v. Elon College, 224 N.C. 11, 29 S.E.2d 137 (1944), our
Supreme Court identified several factors to consider in determining
whether a person is an independent contractor. These factors include
whether the person:

(a) is engaged in an independent business, calling, or occupation;
(b) is to have the independent use of his special skill, knowledge,
or training in the execution of the work; (c¢) is doing a specified
piece of work at a fixed price or for a lump sum or upon a quan-
titative basis; (d) is not subject to discharge because he adopts
one method of doing the work rather than another; (e) is not in
the regular employ of the other contracting party; (f) is free to
use such assistants as he may think proper; (g) has full control
over such assistants; and (h) selects his own time.

Id. at 16, 29 S.E.2d at 140. However, none of these factors are deter-
minative, nor is the presence of all required to indicate an independ-
ent contractor relationship. Id. The Hayes factors are considered
along with the other circumstances of the employment relationship to
determine whether the one employed possesses that degree of inde-
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pendence necessary to require his classification as an independent
contractor rather than an employee. Id.

Applying the Hayes factors, our Supreme Court has found that
newspaper carriers typically do not exercise a sufficient degree of
control over their work to be considered independent contractors as
a matter of law. Cooper v. Publishing Co., 258 N.C. 578, 589, 129
S.E.2d 107, 115 (1963). The Court stated that “{o]rdinarily, the day by
day sale and delivery of newspapers under a cancellable agreement of
indefinite duration may not be considered ‘a specific job under con-
tract’ within the meaning of that phrase when used in defining an
independent contractor.” Id. Considering several of the factors raised
in the Hayes and Cooper cases under the facts of the present case, we
cannot conclude that Roberts was an independent contractor as a
matter of law.

Roberts was not exercising “an independent business, calling, or
occupation” by delivering newspapers for the Herald. The prompt
delivery and circulation of newspapers is essential to the news-
paper’s success and is part of the regular business of the pub-
lisher. Id. at 587-88, 129 S.E.2d at 114. Newspaper carriers “are just
as much an integral part of the newspaper industry as are the type-
setters and pressmen or the editorial staff.” Id. at 588, 129 S.E.2d at
114 (citation omitted).

While independent contractors usually have a special skill or
knowledge, the duties performed by newspaper carriers are generally
“routine in nature, requiring diligence and responsibility rather than
discretion and skill.” Id. at 589, 129 S.E.2d at 115. The parties agree
that the Herald had no real skill or education requirements for its car-
riers and that Roberts received little or no training when he started
working for the Herald.

Also, the potential variations in time and manner in which a
newspaper carrier could choose to deliver newspapers to customers
on his route are considerably limited. Id. Roberts had little discretion
in how to complete his route since he was required to deliver the
papers “in a dry and readable condition promptly upon receipt by
him” and in a manner satisfactory to customers. Although the con-
tract states that he could choose whether and in what manner to do
business with any customer, if Roberts forgot or chose not to deliver
to a customer, the Herald could opt to deliver the paper for him and
penalize him with a fee of $3.00 per paper.
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If Roberts breached any of the contract provisions, the Herald
has the option of terminating his contract. Our courts have recog-
nized that “the ‘right to fire’ is one of the most effective methods of
control.” Id. (quoting Lassiter v. Cline, 222 N.C. 271, 274, 22 S.E.2d
558, 560 (1942)). Under the terms of the contract, Roberts was sub-
ject to discharge if he did not deliver the newspapers in a “prompt
and satisfactory” manner. Although Roberts could hire assistants, his
ability to hire employees has little significance since the Herald
retained the right to fire Roberts at will for a broad range of reasons.
It is worth noting that while Roberts could terminate the contract for
a breach by the Herald, the contract contained very few provisions
that placed any kind of duty on the Herald.

However, while not dispositive, the contract in the case is still
evidence of the relationship between Roberts and the Herald. In addi-
tion, defendants presented evidence that would permit a jury to find
that Roberts engaged in an independent business over which the
newspaper did not exercise the requisite degree of control necessary
to transform him into an employee. Thus, we hold that the entry of
summary judgment should be reversed and the matter remanded to
the trial court for further proceedings consistent with this opinion.

Reversed and remanded.

Judges HUDSON and GEER concur.

JOHNNY THURMOND MILLER, 11, PLainTiFF V. ROCA & SON, INC. AND
MOREJON NICANDRO, DEFENDANTS

No. COA03-1018
(Filed 16 November 2004)

Arbitration and Mediation— arbitration—uninsured motorist
coverage—waiver of issues

The trial court did not err in an action arising out of an auto-
mobile accident by confirming an arbitration award of $80,000 in
favor of plaintiff and against unnamed defendant insurance com-
pany based on its uninsured motorist coverage endorsement,
because: (1) unnamed defendant waived any right to object to the
arbitration award based on a lack of coverage since the policy
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provided that arbitration will only occur if there was an unin-
sured motor vehicle and the parties consented to arbitration; (2)
by not objecting to arbitration of the coverage issue prior to the
arbitration hearing, unnamed defendant failed to assert its objec-
tion in a timely manner and, through its consent to and active par-
ticipation in the arbitration proceedings, has engaged in conduct
inconsistent with a purpose of insisting upon determination of
coverage by the trial court; (3) unnamed defendant failed to
demonstrate that any grounds existed under N.C.G.S. § 1-567.13
warranting vacation of the award; (4) unnamed defendant waived
the issue of the trial court confirming the award prior to the expi-
ration of the 90-day period in which unnamed defendant was
allowed to move to vacate or modify the award by failing to
include an assignment of error addressing this issue, and in any
event this argument has already been expressly rejected by the
Court of Appeals; and (5) unnamed defendant failed to preserve
the issue of plaintiff’s receipt of workers’ compensation benefits.

Appeal by unnamed defendant Insura Property & Casualty
Insurance Company from order entered 30 April 2003 by Judge
Nathaniel J. Poovey in Mecklenburg County Superior Court. Heard in
the Court of Appeals 21 April 2004.

Charles G. Monnett, III & Associates, by Craig O. Asbill, for
plaintiff-appellee.

Garlitz & Williamson, PL.L.C., by Thomas D. Garlitz, for
defendant-appellant Insura Property & Casualty Insurance
Company.

GEER, Judge.

The unnamed defendant uninsured motorist carrier, Insura
Property & Casualty Insurance Company (“Insura”) appeals from an
order confirming an arbitration award in favor of plaintiff Johnny
Thurmond Miller, II. Because Insura has failed to demonstrate that
any grounds exist under N.C. Gen. Stat. § 1-567.13 (2001) warranting
vacation of the award, we affirm.

On 13 January 1997, plaintiff Miller collided with a truck that had
been abandoned on the side of the interstate. Plaintiff was driving a
truck owned by his employer, Anderson Heating and Cooling, Inc.,
and insured by Insura. Insura’s policy included an endorsement pro-
viding for uninsured motorist benefits.
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On 30 December 1999, plaintiff filed suit against Roca & Son,
Inc., and Morejon Nicandro, the alleged owners of the abandoned
truck. Plaintiff also alleged that he had been unable to locate any
insurance policy providing coverage for that truck and asserted a
cause of action against Insura based on its uninsured motorist cov-
erage endorsement.

On 15 May 2001, after Insura answered, plaintiff moved to compel
arbitration pursuant to the endorsement’s arbitration clause:

If we and an insured disagree whether the insured is legally en-
titled to recover damages from the owner or driver of an unin-
sured motor vehicle or do not agree as to the amount of damages
that are recoverable by that insured, then the matter may be arbi-
trated. However, disputes concerning coverage under this
endorsement may not be arbitrated. The insured may make a
written demand for arbitration.

The parties subsequently entered into a consent order on 2 July
2001 that stated: “[T}he parties have agreed that the case should be
arbitrated and that an order staying this matter be entered until the
completion of the arbitration . . ..”

The arbitration occurred on 27 January 2002 before a three-mem-
ber panel. On 5 February 2003, the panel made an arbitration award
in plaintiff’s favor in the amount of $80,000.00. Plaintiff filed a motion
to confirm the arbitration award on 17 March 2003. The superior
court entered an order confirming the award on 30 April 2003. Insura
has appealed from the order of confirmation.

On appeal, Insura first argues that the trial court erred in con-
firming the arbitration award because neither the trial court nor the
arbitrators had determined that the truck owned by Roca & Son or
Nicandro was uninsured, a prerequisite to uninsured motorist cover-
age. We hold that Insura has waived any right to object to the arbi-
tration award based on a lack of coverage.

Insura’s policy provides that “disputes concerning coverage
under this endorsement may not be arbitrated.” If, however, Insura
“and an insured disagree whether the insured is legally entitled to
recover damages from the owner or driver of an uninsured motor
vehicle or do not agree as to the amount of damages that are re-
coverable by that insured, then the matter may be arbitrated.” Under
this language, arbitration will only occur if there is “an uninsured
motor vehicle.”
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As the consent order staying the action pending arbitration
reflects, Insura agreed with plaintiff “that the case should be arbi-
trated.” The record does not indicate any attempt by Insura to have
the court determine, prior to compelling arbitration, the preliminary
question of coverage. Insura never filed a declaratory judgment
action or asserted a counterclaim on the issue. Nor does the record
reveal any effort by Insura, prior to the arbitration hearing, to limit
the scope of the arbitration to exclude questions of coverage. There
is no objection at all to the scope of the arbitration until the hearing
on the motion to confirm the arbitration award.

Given the language of the arbitration agreement, Insura, by con-
senting to arbitration, either was (1) admitting that there was an unin-
sured motor vehicle involved in the accident; or (2) consenting to
have the issue of coverage decided by the arbitrator. The record con-
tains no reservation of a right to proceed later on the coverage issue
in superior court. Insura waited until after the arbitrator ruled
adversely to it to attempt to litigate the question whether defend-
ants’ vehicle was uninsured.

Under these circumstances, Insura waived any right to object to
the award on the grounds of non-coverage. In McNeal v. Black, 61
N.C. App. 305, 300 S.E.2d 575 (1983), the defendant similarly waited
until after an adverse arbitration decision and the plaintiff’s filing of
a motion to compel arbitration to argue that the arbitration agree-
ment was unenforceable as to him. This Court observed that the
defendant could have sought to stay the arbitration in order to have
the preliminary issues decided or, theoretically, could have moved to
vacate the award once it was entered. Id. at 307, 300 S.E.2d at 577.1
The Court then noted that “[a] party may waive a constitutional as
well as a statutory benefit by express consent, by failure to assert it
in apt time, or by conduct inconsistent with a purpose to insist upon
it.” Id. Relying upon this principle, the Court affirmed the trial court’s
confirmation of the arbitration award:

If [defendant] had prevailed at the arbitration hearing, it is
clear that he would not be challenging the procedure at this
time. He cannot be allowed to participate in arbitration, raising
no objections, and then refuse to be bound by an adverse
award. This type of conduct would serve to defeat the purpose
of arbitration.

1. The Court acknowledged, however, that the defendant’s failure to raise an
objection to arbitration at the time of the arbitration hearing would have barred the
motion to vacate. Id.
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. . . [Defendant] failed to assert his objections in a timely
manner and also, by his active participation in the arbitration
hearing, indicated conduct inconsistent with a purpose to insist
upon a jury trial.

Id. at 308, 300 S.E.2d at 577-78.

McNeal applies with full force to this case. As with constitutional
and statutory rights, a party may waive contractual rights. Brendle v.
Shenandoah Life Ins. Co., 76 N.C. App. 271, 276, 332 S.E.2d 515, 518
(1985) (“An insurer may be found to have waived a provision or con-
dition in an insurance policy which is for its own benefit.”). By not
objecting to arbitration of the coverage issue prior to the arbitration
hearing, Insura failed to assert its objection in a timely manner and,
through its consent to and active participation in the arbitration pro-
ceedings, has engaged in conduct inconsistent with a purpose of
insisting upon determination of coverage by the trial court.

Significantly, N.C. Gen. Stat. § 1-567.13(a)(5) (2001) only re-
quires a court to vacate an award for lack of an arbitration agreement
if “the party did not participate in the arbitration hearing without rais-
ing the objection . . . .”2 Since Insura participated in the arbitration
hearing with no objection, it cannot seek vacation of the award for
lack of an arbitration agreement on the coverage issue. See also In re
Grover, 80 N.J. 221, 230, 403 A.2d 448, 452-53 (1979) (when defendant
did not (1) institute a declaratory judgment action and request a stay
of arbitration pending a determination of coverage, or (2) object to
arbitration on the ground of no coverage and participate in the arbi-
tration subject to its objection, defendant failed to preserve the issue
of coverage for the court).

To the extent Insura argues that the award must be vacated
because plaintiff offered insufficient evidence at the arbitration hear-
ing to prove defendants’ lack of insurance and the arbitrator failed to
make an express ruling on the issue, these are not proper bases for
overturning an arbitration award. It has long been established in
North Carolina:

If an arbitrator makes a mistake, either as to law or fact, it is the
misfortune of the party, and there is no help for it. There is no

2. Although the General Assembly has repealed N.C. Gen. Stat. § 1-567.1 through
§ 1-567.20, see Act to Repeal the Uniform Arbitration Act and to Enact the Revised
Uniform Arbitration Act, ch. 345, sec. 1, 2003 N.C. Sess. Laws 973 (July 14, 2003), the
statutory changes affect only arbitration agreements made on or after 1 January 2004.
See id., ch. 345, sec. 4, 2003 N.C. Sess. Laws 983.
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right of appeal, and the Court has no power to revise the deci-
sions of “judges who are of the parties’ own choosing.” An award
is intended to settle the matter in controversy and thus save the
expense of litigation. If a mistake be a sufficient ground for set-
ting aside an award, it opens a door for coming into court in
almost every case; for in nine cases out of ten some mistake
either of law or fact may be suggested by the dissatisfied party.
Thus the object of references would be defeated and arbitration
instead of ending would tend to increase litigation.

Patton v. Garrett, 116 N.C. 848, 858, 21 S.E. 679, 682-83 (1895).
See also Sholar Bus. Assocs., Inc. v. Davis, 138 N.C. App. 298, 303,
531 S.E.2d 236, 240 (2000) (award would not be vacated on the
ground that the arbitrator failed to rule on all the issues). An award
may be vacated only for the reasons specified in N.C. Gen. Stat.
§ 1-567.13(a) and Insura has not demonstrated that any of those rea-
sons apply here.

Insura has also argued in its brief that the superior court erred
in confirming the award prior to the expiration of the 90-day
period in which Insura was allowed to move to vacate or modify the
award. Because Insura did not include any assignment of error
addressing this issue, it has not preserved it for appellate review.
N.C.R. App. P. 10(a) (“Except as otherwise provided herein, the scope
of review on appeal is confined to a consideration of those assign-
ments of error set out in the record on appeal in accordance with this
Rule 10.”). We note also that this argument was expressly rejected in
Ruffin Woody & Assocs., Inc. v. Person County, 92 N.C. App. 129,
138, 374 S.E.2d 165, 170-71 (1988), disc. review denied, 324 N.C. 337,
378 S.E.2d 799 (1989). In Ruffin, plaintiff filed a motion to vacate the
award after defendant filed a motion to confirm the award. The trial
court granted the motion to confirm prior to a ruling being made on
the motion to vacate:

Plaintiff next contends that the trial court erred in granting
defendant’s motion to confirm the arbitration award prior to the
expiration of the ninety-day period prescribed in G.S. 1-567.13(b).
This contention is without merit.

. . . Plaintiff would have us rule that the statute requires the
trial court to defer its ruling for the entire ninety-day period even
though a motion to vacate has already been filed. There is no sup-
port in statutory or case law for plaintiff’s position.
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Id. Once plaintiff filed a motion to confirm the arbitration award,
Insura could have filed a motion to vacate. It chose not to do so. If a
trial court does not err in confirming an award while a motion to
vacate is pending, then it certainly does not err in granting a motion
to confirm when a party has not even filed a motion to vacate.

Finally, Insura contends that the trial court should not have con-
firmed the arbitration award when neither the trial court nor the arbi-
trators had addressed plaintiff’s receipt of workers’ compensation
benefits. Plaintiff asserts that Insura never raised this issue with the
trial court. Since the record before this Court contains no indication
that Insura presented this issue to the trial court, the issue is not
properly preserved for review by this Court. N.C.R. App. P. 10(b). We
therefore overrule this assignment of error.

Affirmed.

Judges BRYANT and ELMORE concur.

" AMERICAN NATIONAL ELECTRIC CORPORATION, PLAINTIFF v. POYTHRESS COM-
MERCIAL CONTRACTORS, INC. anxp BROWN & JONES ARCHITECTS, INC,,
DEFENDANTS

No. COA03-794
(Filed 16 November 2004)

Construction Claims— breach of contract—failure to comply
with notice of delay provisions

The trial court did not err in a breach of contract action aris-
ing out of a construction project for a fire station by granting
summary judgment in favor of defendant general contractor,
because: (1) plaintiff electrical subcontractor could not sur-
mount defendant’s affirmative defense that plaintiff’s claims were
barred by its failure to comply with the notice provisions of the
General Contract which were incorporated into the subcontract;
and (2) although the “pay when paid” clause of the contract was
unenforceable, it was severable from the rest of the contract and
does not defeat the other portions of the contract such as the
notice of delay provision when they are in no way dependent on
the illegal provision.
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Appeal by plaintiff from amended order entered 21 April 2003 by
Judge Ripley E. Rand in Wake County Superior Court. Heard in the
Court of Appeals 17 March 2004.

Moore & Van Allen, PL.L.C., by Kevin M. Capalbo for the
plaintiff-appellant.

Robert A. Brady for the defendant-appellee.

ELMORE, Judge.

Poythress Commercial Contractors, Inc. (Poythress) was the gen-
eral contractor on the Cary Fire Station No. 6 project (project), and
American National Electric Corporation (ANE) was an electrical
subcontractor. In September 1999, Poythress and ANE executed a
subcontract (subcontract) by which ANE would supply all material
and labor to perform certain electrical work on the project. Pursuant
to the subcontract, Poythress prepared and delivered to ANE a
Project CPM Schedule which provided that ANE would have 144
days in which to perform its electrical work under the subcontract.
ANE agreed to perform its work pursuant to the Project CPM
Schedule prepared by Poythress. Article 5 of the subcontract’s
Terms and Conditions provided that Poythress was obligated to
direct both the timing and sequence of ANE’s work. During the course
of ANE’s work on the project, Poythress made certain alterations to
the schedule and sequence of ANE’s work. ANE asserted that as a
result, ANE was denied sufficient access to the project to perform the
work it intended to perform, in the sequence in which ANE had
agreed to perform it, such that ANE ended up being on the project for
over 200 days.

In April 2000, ANE’s president, Ron Thoreson (Thoreson), gave
verbal notice to Poythress’s project superintendent, Tom Seymour
(Seymour), that ANE's work was being adversely impacted due to
schedule and sequence changes. As soon as ANE’s work on the
project was completed, ANE provided Poythress with written notice
of the amount of ANE’s claim for damages, the basis for the claim,
and documentation supporting the claim. ANE claims Poythress’s
changes to the scheduling and sequencing of ANE’s work on the
project caused “labor inefficiencies and loss of productivity” which
damaged ANE in an amount not less than $52,025.00.

ANE filed a complaint against Poythress and Brown &
Jones Architects, Inc., seeking damages for breach of contract.
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Poythress moved for summary judgment as to all counts in
ANE’s complaint against it. The trial court granted summary judg-
ment in favor of Poythress. ANE appeals from that order granting
summary judgment.

L

Summary judgment is appropriate when “the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together
with the affidavits . . . show that there is no genuine issue as to
any material fact and that any party is entitled to a judgment as a
matter of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2003). On ap-
peal, the standard of review is (1) whether there is a genuine issue of
material fact and (2) whether the movant is entitled to judgment as a
matter of law. See Kessing v. Mortgage Corp., 278 N.C. 523, 180
S.E.2d 823 (1971). The evidence presented is viewed in the light
most favorable to the non-movant. See Caldwell v. Deese, 288 N.C.
375, 218 S.E.2d 379 (1975).

A defendant who moves for summary judgment assumes the bur-
den of positively and clearly showing that there is no genuine
issue as to any material fact and that he or she is entitled to judg-
ment as a matter of law. ‘A defendant may meet this burden by:
(1) proving that an essential element of the plaintiff’s case is
nonexistent, or (2) showing through discovery that the plaintiff
cannot produce evidence to support an essential element of his
or her claim, or (3) showing that the plaintiff cannot surmount an
affirmative defense which would bar the claim.’

James v. Clark, 118 N.C. App. 178, 180-81, 454 S.E.2d 826, 828
(1995) (quoting Watts v. Cumberland County Hosp. System, 75
N.C. App. 1, 6, 330 S.E.2d 242, 247 (1985), reversed on other grounds,
317 N.C. 321, 345 S.E.2d 201 (1986)). In the present case, it appears
the trial court granted summary judgment in Poythress’s favor
because it concluded ANE could not surmount Poythress’s affirma-
tive defense that ANE’s claims were barred by ANE'’s failure to com-
ply with the notice provisions of the General Contract, which provi-
sions were incorporated into the subcontract by Articles 7 and 23 of
the subcontract.

Article 7 of the subcontract states, in relevant part, as follows:

The Subcontractor agrees to be bound to the Contractor by
the terms of the General Contract to the extent that it is appli-
cable to this Contract and to assume toward the Contract all of



100 IN THE COURT OF APPEALS

AMERICAN NAT’L ELEC. CORP. v. POYTHRESS COMMERCIAL CONTR'RS, INC.
[167 N.C. App. 97 (2004)]

the obligations and responsibilities that the Contractor by that
document assumes toward the Owner insofar as applicable to
this Contract.

Article 23 of the subcontract states, in relevant part, as follows:

Claims for extra or altered work, changes, modifications,
changed conditions, subsurface conditions or obstructions at
the site, any Act of God, the elements, delays, equitable adjust-
ments, and the damages resulting from requirements, acts or
omission of the Owner or any third party, or from any cause
beyond the control of the Contractor shall be governed by the
provisions of the General Contract and the Contractor shall make
payments to the Subcontractor on account of such claims only to
the extent that the Contractor is paid thereof by the Owner.

Poythress contends that Articles 7 and 23 incorporate into the
subcontract the notice provisions of Paragraph 8.3.2 of the general
conditions of the General Contract between Poythress and the proj-
ect’s owner, the Town of Cary. Paragraph 8.3.2 in turn requires that
claims for delay compensation must be made in accordance with
Paragraph 4.3 of the General Contract. Paragraph 4.3 states that
claims for delay must be made, in writing, to the project architect and
owner within 21 days after the occurrence of any event giving rise to
the claim or within 21 days after the claimant first recognizes the con-
dition giving rise to the claim. ANE’s president, Thoreson, admitted in
his deposition testimony that ANE was aware that its work was being
delayed in April 2000, but did not notify Poythress of its delay claim
in writing until a letter dated 20 September 2000. Poythress therefore
contends that ANE’s failure to comply with these notice provisions of
the General Contract necessarily defeats its claims. We agree.

“[T]he most fundamental principle of contract construction—/[is}
that the courts must give effect to the plain and unambiguous lan-
guage of a contract.” Johnston County v. R.N. Rouse & Co., 331 N.C.
88, 95, 414 S.E.2d 30, 34 (1992). The plain language of the contract in
this case provides that the Subcontractor is bound to the Contractor
under the same obligations as the Contractor is bound to the Owner.
Those obligations bind the parties to a time certain during which
notice of delay for compensation must be given. That time was not
observed by ANE here, and thus ANE’s complaint is defeated.

Poythress also contends that pursuant to Article 23 of the sub-
contract, Poythress shall only be liable to pay ANE for delay to the
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extent that Poythress is paid for said delay by the project owner.
ANE'’s president, Thoreson, admitted in his deposition testimony that
Poythress was never paid for these delays by the owner.

Our General Statutes state that “[p]ayment by the owner to a con-
tractor is not a condition precedent for payment to a subcontractor
and payment by a contractor to a subcontractor is not a condition
precedent for payment to any other subcontractor, and an agreement
to the contrary is unenforceable.” N.C. Gen. Stat. § 22C-2 (2003).
“When a contract contains provisions which are severable from an
illegal provision and are in no way dependent upon the enforcement
of the illegal provision for their validity, such provisions may be
enforced.” Rose v. Materials Co., 282 N.C. 643, 658, 194 S.E.2d 521,
532 (1973). We therefore conclude that the “pay when paid” clause of
the contract is indeed unenforceable, but that it is severable from the
rest of the contract and does not defeat the other portions of the con-
tract, such as the notice of delay provision, which are in no way
dependent on the illegal provision.

We agree with Poythress’s argument that Articles 7 and 23 of the
subcontract create an affirmative defense which ANE cannot sur-
mount and which operates to bar ANE’s claims, such that summary
judgment was properly entered in favor of Poythress.

Affirmed.

Judges McCULLOUGH and BRYANT concur.

J.S.W.,, A MINOR, D.W. aAND G.W., PETITIONERS V. LEE COUNTY BOARD OF
EDUCATION, RESPONDENT

No. COA03-1619
(Filed 16 November 2004)

Appeal and Error; Schools and Education— mootness—school
suspension

Respondent board of education’s appeal from the trial court’s

order reversing the board’s imposition of a long-term suspension

of petitioner from high school for drug possession is dismissed as

moot, because: (1) petitioner’s suspension was for the remainder
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of the 2002-2003 school year and that school year has now ended;
(2) even if the Court of Appeals were to reverse the decision of
the court, the board would have no authority to resuspend peti-
tioner when N.C.G.S. § 115C-391(c) provides that schools in our
state are authorized to suspend students for periods of times in
excess of ten school days not exceeding the time remaining in the
school year; and (3) respondent failed to show an exception to
the mootness doctrine when the issues concern evidence partic-
ular to this case and are thus not capable of repetition.

Appeal by respondent from order entered 17 July 2003 by Judge
Ripley E. Rand in the Superior Court in Lee County. Heard in the
Court of Appeals 15 September 2004.

Staton, Perkinson, Doster, Post & Silverman, by Norman C.
Post, for petitioner-appellees.

Love & Love, PA., by Jimmy L. Love, Sr., for respondent-
appellant.

HUDSON, Judge.

On 18 October 2002, superintendent Dr. Barry L. Aycock (“Dr.
Aycock”) suspended petitioner J.S.W. from Lee County Senior High
School for the remainder of the 2002-2003 school year. On 25
November 2002, respondent Lee County Board of Education (“the
Board”) affirmed the superintendent’s decision to impose a long-term
suspension. Petitioners filed a petition for judicial review, and on 17
July 2003, Superior Court Judge Ripley E. Rand entered an order
reversing the order of the Board and remanding the matter to the
Board for further action. The Board appeals. For the reasons dis-
cussed below, we dismiss this appeal as moot.

On 11 October 2002, J.S.W. was a sophomore at Lee County
Senior High School in Sanford, North Carolina. Teachers discovered
two bags of white powder in J.S.W.’s possession, which the State
Bureau of Investigation later determined contained some amount of
cocaine. Assistant Principal Gregory D. Batten (“Batten”) imposed a
ten-day out-of-school suspension and recommended that J.S.W. be
considered for suspension for the remainder of the school year. That
same day, J.S.W. and his mother, along with Batten, signed an agree-
ment indicating their intention to enroll in an approved program, the
Saving Families Through Education (“SAFTE”) program.
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On 18 October 2002, Dr. Aycock notified J.S.W. and his parents by
letter that J.S.W. would be suspended for the remainder of the school
year. On 24 October 2002, petitioners notified the Board that they
planned to appeal J.S.W.’s suspension, and asked Dr. Aycock to recon-
sider his decision. On 29 October 2002, Dr. Aycock responded by let-
ter, reaffirming his decision. On 13 November 2002, petitioners
requested a hearing before the Board. At a 22 November 2002 hearing,
petitioners gave testimony and presented evidence. On 25 November
2002, the Board affirmed Dr. Aycock’s decision to suspend J.S.W. for
the remainder of the school year.

On 3 December 2002, petitioners filed a petition for judicial
review of the Board’s decision. Following a hearing, the court en-
tered an order reversing the Board’s imposition of the long-term sus-
pension on J.S.W.

Two documents set out the disciplinary options here. First, pur-
suant to the Lee County Schools Code of Conduct, first-time offend-
ers, like J.S.W., can avoid long-term suspension by agreeing to partic-
ipate in an approved alternative drug education program. Rule 11 of
the Code of Conduct states that:

Violation of this rule shall result in school disciplinary action,
which shall be, at a minimum, long-term suspension and may
result in expulsion. However, a student and parent or guardian
agreement to participate in an alternative drug education pro-
gram shall result in modification of the disciplinary action.
Satisfactory completion of an administratively approved educa-
tion program shall result in a reduction of the suspension for the
first offense

Also, the Lee County Senior High School Handbock section on Level
IT Disciplinary Action Severe Infractions provides:

If the student, with the parent or guardian, agree to participate in
an alternative drug/alcohol education program, the principal may
modify disciplinary action. Satisfactory completion of an admin-
istratively approved education program will result in a 10 day sus-
pension for the first offense, and a subsequent offense will result
in long term suspension.

J.S.W. and his parents first argue that this issue is moot and
that appellate review is not appropriate. Our Supreme Court has
held that:
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[w]henever, during the course of litigation it develops that the
relief sought has been granted or that the questions originally in
controversy between the parties are no longer at issue, the case
should be dismissed, for courts will not entertain or proceed with
a cause merely to determine abstract propositions of law.

In re Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 912, cert. denied,
Peoples v. Judicial Standards Comm., 442 U.S. 929, 61 L. Ed. 2d 297,
99 S. Ct. 2859 (1979) (citations omitted). Here, J.S.W.’s suspen-
sion was for the remainder of the 2002-2003 school year, and that
school year has now ended. Schools in our state are authorized to
suspend students “for periods of times in excess of 10 school days
but not exceeding the time remaining in the school year. . . .” N.C.
Gen. Stat. § 1156C-391(c) (2001). Thus, even were we to reverse
the decision of the court below, the Board would have no authority
to re-suspend J.S.W.

However, even when an issue is moot, we will consider the mer-
its if the issue is “capable of repetition yet evading review.” In Re
Jackson, 84 N.C. App. 167, 171, 352 S.E.2d 449, 452 (1987) (holding
that N.C. Gen. Stat. § 115C-391 did not limit a school board’s right to
suspend students who were under the juvenile court’s jurisdiction
and that the Juvenile Code contained no legislatively granted author-
ity to interfere with a school’s disciplinary procedures). To apply this
exception to the mootness doctrine, petitioners must show that the
challenged action is “in its duration too short to be fully litigated
prior to its cessation or expiration” and that there is a reasonable
expectation that the same issue would arise again. Crumpler wv.
Thornburg, 92 N.C. App. 719, 723, 375 S.E.2d 708, 711 (citation omit-
ted), disc. review denied, 324 N.C. 543, 380 S.E.2d 770 (1989). We
conclude that this exception does not apply here.

In its first two arguments, respondent contends that the court
erred (1) in concluding that J.S.W.’s suspension was not supported by
substantial evidence, and (2) in finding that the suspension was arbi-
trary and capricious. These two issues concern only the evidence
peculiar to this case, and thus are not “capable of repetition.”

Respondent next argues that the court erred as a matter of law
in imposing a long-term suspension on J.S.W. despite his completion
of the SAFTE program. Respondent contends that the Lee County
Senior High School Handbook provision quoted above gives the
principal and Board discretion to modify or not modify a first-
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time offender’s long-term suspension following completion of the
SAFTE program, while the Code of Conduct does not. As we have
concluded that this appeal is moot, we decline to address the merits
of this argument.

Dismissed.

Judges TYSON and BRYANT concur.

JOSEPHINE WILLIAMS, ADMINISTRATRIX OF THE ESTaTE oF TIFFANY KEYETTA
JORDAN, Pramntirr v. SCOTLAND COUNTY anp THE CITY OF LAURINBURG
ACTING BY AND THROUGH THEIR EMPLOYEES AND AGENTS, DEFENDANTS

No. COA03-1624
(Filed 16 November 2004)

Immunity— fire protection services—additional role of
dispatcher

Defendant city’s motion for summary judgment was prop-
erly denied in an action arising from decedent’s death in a
wrecked and burning automobile while waiting for someone
trained to operate equipment used to free people trapped in
cars. While there is specific statutory immunity for firefight-
ers, there is an issue of fact as to whether the city was act-
ing solely as a provider of fire protection services or in the
additional role of dispatcher.

Appeal by defendant City of Laurinburg from order entered 3
September 2003 by Judge B. Craig Ellis in the Superior Court in
Scotland County. Heard in the Court of Appeals 11 October 2004.

W. Edward Musselwhite, Jr., for plaintiff-appellee.

Hedrick, Eatman, Gardner & Kincheloe, L.L.P, by Jeffery H.
Blackwell and Shelley W. Coleman, for defendant-appellant.
HUDSON, Judge.

On 19 May 2002, plaintiff Josephine Williams, Administratrix
of the Estate of Tiffany Jordan, filed a wrongful death complaint
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against defendants Scotland County (“the county”) and the City of
Laurinburg (“the city”). The city answered, pleading immunity as a
complete bar to plaintiff’s claim. The plaintiff later voluntarily dis-
missed the county. On 8 May 2003, the city moved for summary judg-
ment, which motion the court denied on 3 September 2003. The city
appeals. For the reasons discussed below, we affirm the court’s denial
of the city’s motion for summary judgment.

According to the pleadings and forecast of evidence, on 18
May 2000, a car driven by Tiffany Jordan (“Tiffany”), a nineteen-
year-old college student, left the road and struck a tree in Scotland
County. Tiffany was trapped in the car, which caught fire. Witnesses
to the accident called 911 Emergency Services in Scotland County,
telling the 911 dispatcher that Tiffany was trapped in a burning
car. The 911 dispatcher sent an ambulance and a rescue truck to
the accident scene. The EMS attendants in the ambulance arrived
first, but could not free Tiffany from the car. Firefighter David
Laviner arrived in the rescue unit, which contained equipment
used to free people trapped in cars. Laviner, however, was not
trained to operate the equipment. Instead, Laviner used fire extin-
guishers to try to control the car fire, and when those were emp-
tied, he and others carried water from a nearby ditch to dump on
the fire. Eventually, a fire truck arrived at the scene and extin-
guished the fire, but by that time, Tiffany had died from burns
and smoke inhalation.

Because this is an appeal from the denial of summary judg-
ment, it is interlocutory. However, under N.C. Gen. Stat. § TA-27(d)(1)
interlocutory appeals affecting a substantial right are immediately
appealable. “Where the appeal from an interlocutory order raises
issues of sovereign immunity, such appeals affect a substantial right
sufficient to warrant immediate appellate review.” Satorre v. New
Hanover County Bd. of Comm’rs, 165 N.C. App. 173, 175, 598 S.E.2d
142, 144 (2004).

Defendant argues that the court erred in denying its motion
for summary judgment. “[T)he standard of review on appeal from
summary judgment is whether there is any genuine issue of ma-
terial fact and whether the moving party is entitled to a judgment as
a matter of law.” Bruce-Terminix Co. v. Zurich Ins. Co., 130 N.C.
App. 729, 733, 504 S.E.2d 574, 577 (1998). “[T]he evidence pre-
sented by the parties must be viewed in the light most favorable to
the non-movant.” Id.
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The city argues that the court’s denial of summary judgment was
erroneous because it is entitled to complete immunity under N.C.
Gen. Stat. § 160A-293(b), which reads, in pertinent part:

No city or any officer or employee thereof shall be held to answer
in any civil action or proceeding for failure or delay in answering
calls for fire protection outside the corporate limits, nor shall any
city be held to answer in any civil action or proceeding for the
acts or omissions of its officers or employees in rendering fire
protection services outside its corporate limits.

This statute provides immunity specifically to firefighters as they
respond to calls for fire protection services and render those services
outside a city’s corporate limits.

Here, the pleadings, affidavits, and depositions raise factual
issues about whether the city fire department was acting solely as a
fire fighting agency or whether the department also took on the role
of dispatcher in the instant case. In Scotland County, the 911
Emergency Telecommunications System dispatcher is to notify the
city fire department of any request for fire protection anywhere in the
county. The city fire department then determines and dispatches the
appropriate fire-fighting department and equipment. The deposition
of the city fire department dispatcher clearly sets forth these dual
roles for the city fire department:

Q: Now, is it correct that the way the system is set up in Scotland
County is that the fire department has basically two separate
roles. The first role is involved with a 9-1-1 system where they
have the responsibility of determining which fire department
needs to be called to a particular incident?

A: Correct.

Q: And the second role or responsibility is that if it's in
the Laurinburg Fire District, to actually go to a fire and fight
the fire?

A: Correct.

Q: Do you agree that these are two different functions that you're
performing there at the fire station?

A: Correct.
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Because the evidence presented by the parties, viewed in the
light most favorable to plaintiff, presents a genuine issue of ma-
terial fact as to whether the city fire department was acting solely
as a provider of fire protection services or in additional capacities
as a dispatcher, defendant’s motion for summary judgrent was
properly denied.

Affirmed.

Chief Judge MARTIN and Judge TIMMONS-GOODSON concur.
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STATE OF NORTH CAROLINA v. JASON CHRISTOPHER WALKER & EMIL E.
BROWNING, JR. & JAVIER A. HERNANDEZ, JR.

No. COA03-1426
(Filed 7 December 2004)

1. Robbery— armed—failure to instruct on lesser-included
offense of common law robbery—invited error

The trial court did not commit plain error by failing to
instruct the jury on the charge of common law robbery as a
lesser-included offense of armed robbery, because: (1) a defend-
ant may not decline an opportunity for instructions on a lesser-
included offense and then claim on appeal that failure to instruct
on the lesser-included offense was error; and (2) in the instant
case two of the defendants foreclosed appeal of this issue when
neither of their attorneys objected to the trial court’s instructions
nor requested additional instructions even after the trial court
specifically stated it would not instruct on any lesser-included
offense for robbery with a dangerous weapon, and a third defend-
ant waived his right to appeal this issue since he did not object
during the jury charge conference and did not cite error or plain
error as to this issue.

2. Constitutional Law— effective assistance of counsel—fail-
ure to request instruction

Defendants were not denied effective assistance of counsel
based on their attorneys’ failure to ask the trial court to submit
the lesser-included offense of common law robbery to the jury in
regard to the robbery with a dangerous weapon charge, because:
(1) defense counsel’s decision was not an unreasonable trial
strategy since it was used in an effort to save their clients’ mili-
tary careers, and the fact that the trial strategy failed does not
mean that defendants were deprived of effective assistance of
counsel; and (2) defendants failed to show their counsels’ actions
fell below an objective standard of reasonableness.

3. Evidence— cross-examination—letters from defendant to
district attorney—plea discussions

The trial court erred in a robbery with a dangerous weapon
and assault with a deadly weapon inflicting serious injury case by
allowing the State to cross-examine defendant Walker with letters
he wrote to the district attorney in which he offered to plead
guilty, and defendant is entitled to a new trial, because the letters



IN THE COURT OF APPEALS 111

STATE v. WALKER
{167 N.C. App. 110 (2004))

constituted a plea discussion within the meaning of N.C.G.S.
§ 15A-1025 and N.C.G.S. § 8C-1, Rule 410 when: (1) the letters
stated defendant was willing to confess and help in any way in
order to get probation, which articulated the plea arrangement
defendant sought; (2) even though the prosecutor did not initially
respond to defendant’s letters, the letters ultimately led to the
prosecutor entering into plea discussions with defendant that
resulted in defendant entering a guilty plea which was subse-
quently withdrawn; and (3) the admission of evidence that
defendant was considering pleading guilty to the charges against
him were highly prejudicial to his case and potentially influenced
the jury’s decision.

. Confessions and Incriminating Statements— custody—
Miranda warnings—statement to a superior officer in the
armed forces

The trial court did not err in a robbery with a dangerous
weapon and assault with a deadly weapon inflicting serious injury
case by admitting evidence of defendant Walker's statement made
to a superior officer in the armed forces without Miranda warn-
ings, because: (1) the evidence does not indicate that defendant
was in custody at the time he was discussing the incidents of 7
April 2004 with his superior; (2) there was no testimony that
defendant felt he could not leave or that he had to answer his
superior’s questions; (3) the superior was simply inquiring into
why defendant was being questioned; and (4) even assuming
arguendo that defendant’s statements to his superior were made
during a custodial investigation, the admission of defendant’s
statements were harmless beyond a reasonable doubt when the
statement was substantially identical to defendant’s own testi-
mony at trial.

. Robbery— armed—instruction—failure to specify type of
weapon—plain error review

The trial court did not commit plain error by its instruction to
the jury on the charge of armed robbery even though defendant
Browning contends the trial court failed to specify the type of
weapon used, because: (1) considering the warrant, indictment,
evidence, and jury charge given, it appears that the jury found
defendant guilty of the charge based on the use of a bat as the
dangerous weapon; (2) nowhere in the trial court’s instructions is
there a mention of a gun; (3) the evidence presented at trial
showed that the victim was beaten with a bat; and (4) there was
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nothing in the record to suggest that the jury was misled as to
what instrument constituted the dangerous weapon.

. Sentencing— mitigating factor—good character

The trial court did not err in a robbery with a dangerous
weapon and assault with a deadly weapon inflicting serious injury
case by failing to find the mitigating factor of good character for
defendant Browning, because: (1) character evidence may still
fail to establish by a preponderance of the evidence any given
factor in aggravation or mitigation even if it is uncontradicted,
quantitatively substantial, and credible; (2) the statements in the
letters from various persons stating that defendant had displayed
a high level of respect and honesty toward his family, friends, and
community, that he was a caring young man who was generous
and thoughtful, and that he was a dependable individual with a
superior work ethic, were general statements as to defendant’s
character rather than specific; (3) the trial court did not have an
opportunity to examine the individuals writing the letters to
determine the extent of their relationship with defendant, assess
their credibility, or determine what they knew about defendant’s
activities; (4) one letter did not describe recent knowledge of
defendant’s character and in fact inferred bad character; and (5)
defendant’s character evidence, although not contradicted, was
not the type of evidence which demonstrated defendant’s good
character by a preponderance of the evidence.

. Appeal and Error— motion for appropriate relief—aggra-

vated sentences

The Court of Appeals deferred ruling on defendant
Browning’s motion for appropriate relief based on Blakely wv.
Washington, 159 L. Ed. 2d 403 (2004), pending guidance of this
issue from our Supreme Court, who on 29 September 2004 stayed
the Court of Appeals decision in State v. Allen, 166 N.C. App. 139
(2004), which addressed the applicability of Blakely to the impo-
sition of aggravated sentences.

. Constitutional Law— right to remain silent—mention of

post-arrest silence—plain error analysis

The trial court did not commit plain error in a robbery with
a dangerous weapon and assault with a deadly weapon inflict-
ing serious injury case by admitting an investigator’s testimony
concerning defendant Hernandez's exercise of his right to re-
main silent and to have counsel present, because: (1) the investi-
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gator was attempting to describe the circumstances under
which he questioned defendant and defendant revealed that he
accepted $600 from a codefendant to remain silent about the
robbery; (2) the testimony was offered to show the chronology of
the interview and for the purpose of showing that defend-
ant’s admission came after he received his Miranda warnings,
but before he invoked his right to have counsel present; (3) the
brief testimony appeared to be the only place in the record refer-
encing defendant’s silence; (4) the prosecutor did not attempt to
emphasize defendant’s silence or his request for counsel as indi-
cators of defendant’s guilt; and (5) the evidence against defendant
was substantial.

. Constitutional Law— right to remain silence—privilege

against self-incrimination

The trial court did not abuse its discretion by denying defend-
ant Hernandez’s motion for a mistrial based on the prosecutor’s
comments made after he finished his cross-examination of code-
fendant Walker that he reserved the right to recall Walker after
the testimony of the other defendants, because: (1) the trial court
removed the jurors from the courtroom after the prosecutor
made the comment, the trial court gave a curative instruction
immediately following the jurors’ return to the courtroom, and
it is presumed that jurors will comply with the trial court’s
instructions; and (2) defendant failed to show the trial court’s
instruction was insufficient to cure any potential prejudice result-
ing from the comment.

Robbery— dangerous weapon—motion to dismiss—suffi-
ciency of evidence—aiding and abetting

The trial court did not err by denying defendant Hernandez’s
motion to dismiss the charge of robbery with a dangerous
weapon under the theory of aiding and abetting, because the
evidence demonstrated that: (1) defendant intended to assist a
codefendant in robbing the bar; (2) defendant in fact assisted his
codefendants; and (3) two codefendants knew of and relied on
defendant’s support and aid.

Appeal and Error— appealability—joinder—plain error
analysis inapplicable

Although defendant contends the trial court committed plain
error by granting the State’s motion to join the three codefen-
dants’ cases for trial, this assignment of error is overruled
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because our Supreme Court has declined to extend plain error
analysis beyond issues concerning jury instructions and eviden-
tiary rulings.

12. Appeal and Error— appealability—use of uncertified inter-
preter—plain error analysis inapplicable

Although defendant contends the trial court committed
plain error by permitting an uncertified Spanish interpreter to
interpret the testimony of three witnesses during the State’s case-
in-chief, this assignment of error is overruled because the Court
of Appeals has already specifically declined to extend the appli-
cation of the plain error doctrine to this very issue.

Appeal by defendants from judgments entered 15 November 2002
by Judge Thomas D. Haigwood in Beaufort County Superior Court.
Heard in the Court of Appeals 9 June 2004.

Roy Cooper, Attorney General, by Philip A. Lehman, Assistant
Attorney General, for the State. (Jason Christopher Walker)

Roy Cooper, Attorney General, by Kristine L. Lanning, As-
sistant Attorney General, for the State. (Emil E. Browning, Jr.)

Roy Cooper, Attorney General, by Barbara A. Shaw, Assistant
Attorney General, for the State. (Javier A. Hernandez, Jr.)

Staples Hughes, Appellate Defender, by Kelly D. Miller,
Assistant Appellate Defender, for defendant-appellant Walker.

Brian Michael Aus for defendant-appellant Browning.

Geoffrey W. Hosford for defendant-appellant Hernandez.

STEELMAN, Judge.

Each of the defendants were indicted on charges of robbery with
a dangerous weapon and assault with a deadly weapon inflicting seri-

ous injury. The cases were joined for trial pursuant to N.C. Gen. Stat.
§ 15A-926.

The evidence at trial tended to show that in the early morning
hours of 7 April 2002, defendants Walker, Browning, and Hernandez,
together with Justo Aguillon, robbed a bar and nightclub in Beaufort
County known as “Desperado’s.” Both Browning and Aguillon had
previously worked as bouncers at the bar before being fired. At the
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time of the robbery, Hernandez worked at Desperado’s part-time as a
bouncer. Walker had no prior connection to the bar. All four of
the men were on active duty with the United States Marine Corps,
stationed at Camp Lejeune.

The bar closed around two in the morning, with five bouncers
remaining to help clean up, including Hernandez. At approximately 3
a.m., three men arrived at Desperado’s with their faces covered, wear-
ing dark clothing, and carrying weapons. Aguillon carried a small
baseball bat, Walker carried a gun and a pool stick, and Browning
also carried a gun. The bouncers were outside when the robbers
arrived. Two of the bouncers ran away when they saw the men were
carrying weapons, and the third bouncer ran away after being
assaulted. A fourth bouncer, Hector Ramos, testified that two of the
robbers pointed guns at him and forced him to stay against the wall
outside of the bar. Defendants questioned Ramos about how many
bouncers were inside, the location of the owner, whether the owner’s
boyfriend was inside, and whether the main entrance to the club
was locked. When defendant Hernandez, the fifth bouncer working
that night, walked by, one of the other defendants told him to sit
down with Ramos against the wall. Defendants asked Hernandez the
same questions about the security of the club. While Walker remained
outside to guard the bouncers, Browning and Aguillon went inside.
Only the owner of the bar, Cynthia Lee Perez (Perez) and her
boyfriend, Omar Marque (Marque), were inside the bar. Perez was
standing behind the bar and Marque was in front of the bar. Once
inside, Browning put one of the guns to Marque’s head and pushed
him to the floor. Aguillon assaulted Perez with the bat, striking her
several times in the head and back, until the bat broke. Perez then
pretended to fall to the floor dead. Aguillon grabbed the money from
behind the bar, and he and Browning ran outside where defendants
got into Walker’s car and fled. Defendants’ drove to a rest stop where
they had parked a second car, belonging to Aguillon. They then pro-
ceeded to Walker’s home and divided the money. Walker and
Browning each received between $1,400.00 and $1,500.00 each,
Hernandez received $600.00 for “keeping quiet,” and Aguillon kept the
remainder of the money.

Even though Ramos could not see the defendants’ faces since
they were wearing masks, he recognized Aguillon’s voice. Perez
was unable to visually identify any of the robbers, but recognized
the voice of one of the robbers as belonging to one of her former
bouncers. Perez suffered serious injuries and required thirty-three
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stitches to close the wounds to her head. Perez testified that the rob-
bers stole between $8,000.00 and $10,000.00.

Before the trial of his co-defendants, Aguillon pled guilty pur-
suant to a plea agreement to robbery with a dangerous weapon
and assault with a deadly weapon inflicting serious injury. As part of
his plea agreement, Aguillon agreed to testify against the other
defendants and in exchange the charges against him would be con-
solidated and he would receive a sentence in the presumptive range.
Aguillon knew both Browning and Hernandez from the Marine Corps,
although he did not meet Walker until the night of 6 April 2002.
Aguillon testified that about a week and a half before the robbery
Browning approached him with a plan to rob Desperado’s and asked
if he was interested in participating. Aguillon agreed to help
Browning rob the bar. Aguillon visited Hernandez on two occasions
because he knew Hernandez worked at Desperado’s and would have
knowledge about security at the bar and where the owner kept the
money. Hernandez answered all of Aguillon’s questions. On the sec-
ond visit, Browning accompanied Aguillon and informed Hernandez
of his plan to rob the bar.

On the night of 6 April 2002, Aguillon testified he picked
Browning up and they drove to Walker’s home, where they hung-
out until around 1:00 a.m. on the morning of 7 April 2002. Aguillon
stated that they discussed their plan with Walker and got their gear
together. He also stated that while they were at Walker’s home
Browning painted pellet guns so they would look like real guns.
Defendants waited to leave so that they would arrive at the bar
around closing time.

Investigator Wayne Melton of the Beaufort County Sheriff’s Office
investigated the robbery, assisted by two agents from the U.S.
Department of Defense. When Detective Melton interviewed Perez,
she stated she believed Browning and Aguillon were involved in the
robbery. As a result of Perez’s statements, Detective Melton inter-
viewed each of the defendants and Aguillon. Walker, Browning, and
Aguillon each provided a signed written statement to Detective
Melton. In Walker’s written statement, he claimed he only went to
Desperado’s to provide back-up for two of the men who wanted to
settle scores with some of the bar’s employees, and he knew nothing
about a planned robbery. At trial, Walker testified that Browning told
him he had a problem with someone named “Pablo,” who was Perez’s
boyfriend, and wanted to go to Desperado’s to confront “Pablo.”
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Walker agreed to go with him to provide back-up. Walker denied
dividing the money, stating that Aguillon just left some of it at his
house to keep him quiet. In rebuttal of Walker’s testimony, Michael
Paschall (Paschall) testified for the State. Paschall shared a cell with
Walker while Walker awaited his trial. Paschall testified that while
they were in jail, Walker discussed the robbery with him and Walker
admitted he “knew what they were going there for....”

The jury found Walker and Browning guilty of robbery with a dan-
gerous weapon and assault inflicting serious injury. The jury found
Hernandez guilty of robbery with a dangerous weapon, but he was
acquitted on the assault charge. The trial court sentenced Walker to
an active sentence from the presumptive range of 70 to 93 months;
sentenced Browning to an active sentence from the aggravated range
of 80 to 105 months; and sentenced Hernandez to an active sentence
from the presumptive range of 51 to 71 months. Defendants appeal.

There are three defendants with three separate appeals. We first
address common assignments of error and then address their sepa-
rate assignments of error.

I Common Assignments of Error—Walker and Browning

A. Jury Instruction Regarding Common Law Robbery

[1] In their first assignment of error, defendants Walker and
Browning contend the trial court committed plain error by failing to
instruct the jury on the charge of common law robbery as a lesser
included offense of armed robbery. We disagree.

Since defendants failed to raise this issue before the trial court
our review is limited to plain error. State v. Odom, 307 N.C. 655, 661,
300 S.E.2d 375, 378-79 (1983) (noting our Supreme Court has held
plain error review to be appropriate regarding situations involving
jury instructions). The plain error rule only applies in truly excep-
tional cases. Id. at 661, 300 S.E.2d at 379. To constitute plain error the
appellate court must be convinced that absent the error, the jury
probably would have reached a different verdict. Id.

Defendants must also overcome the bar of invited error. Under
the doctrine of invited error, “a defendant is not prejudiced by . . .
error resulting from his own conduct.” N.C. Gen. Stat. § 15A-1443(c)
(2003). “[A] defendant may not decline an opportunity for instruc-
tions on a lesser included offense and then claim on appeal that fail-
ure to instruct on the lesser included offense was error.” State v. Gay,
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334 N.C. 467, 489, 434 S.E.2d 840, 852 (1993). In Gay, our Supreme
Court refused to grant defendant a new trial where the trial court
specifically asked defense counsel if there were any lesser included
offenses he wanted the judge to instruct the jury on, to which defense
counsel replied in the negative. Id. See also State v. Williams, 333
N.C. 719, 728, 430 S.E.2d 888, 893 (1993); State v. Blue, 115 N.C. App.
108, 112, 443 S.E.2d 748, 750 (1994) (holding a defendant cannot
decline to object to an instruction at trial and then use this deliberate
choice to claim error on appeal.)

In this case, during the charge conference, the trial judge initially
proposed submission of separate verdict sheets for each defendant
with the following possible verdicts: (1) guilty of robbery with a dan-
gerous weapon or not guilty; and (2) guilty of assault with a deadly
weapon inflicting serious injury or not guilty. Walker’s attorney
requested the jury also be instructed on the lesser included offense of
assault inflicting serious injury. Neither Browning nor Hernandez
wanted such an instruction. The trial judge then attempted to clarify
defense counsel’s position when he stated: “[Y]ou're saying that
you agree that the verdict sheets should charge your client—should
be up or down as it relates to robbery with a dangerous weapon
and up or down as it relates to assault with a deadly weapon in-
flicting serious injury” (emphasis added). When asked this, both
Browning’s and Hernandez'’s attorneys agreed with the judge’s state-
ments that they wished to keep the charge to the jury just as the trial
judge initially proposed and did not request any lesser included
offenses be submitted to the jury. The trial judge ruled that the lesser
included offense of assault inflicting serious injury would be submit-
ted to the jury as to all three defendants. Following this discussion,
the trial judge stated:

Now with regard to the Court’s charge to the jury, gentleman, I
propose to charge in accordance with North Carolina pattern
instructions . . . assault with a deadly weapon inflicting serious
injury; 208.60, assault inflicting serious injury; 217.30, robbery
with a dangerous weapon other than with a firearm but not
including any lesser offenses and incorporating within each of
those charges 202.10, acting in concert . . .

(emphasis added). None of the defendant’s counsel objected to
these instructions or requested additional instructions, even after the
trial court specifically stated it would not instruct on any lesser
included offenses for robbery with a dangerous weapon. Therefore,
Walker and Browning “foreclosed any inclination of the trial court
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to instruct on the lesser-included offense of [common-law robbery]”
and are not entitled to any relief on appeal. Williams, 333 N.C. at 728,
430 S.E.2d at 893.

Defendant Hernandez did not object during the jury charge con-
ference and does not now cite error or plain error to this issue.
Therefore, he has waived his right to appellate review under N.C. R.
App. P. 10(b)(2) and 10(c)(4) (2004). During oral arguments before
this Court, Hernandez’s attorney requested we exercise our authority
under Rule 2 of the Rules of Appellate Procedure and consider this
issue as to Hernandez. We decline to do so.

B. Ineffective Assistance of Counsel

[2] In defendants Walker and Browning’s second assignment of error,
they contend they were denied effective assistance of counsel and are
therefore, entitled to a new trial on the robbery with a dangerous
weapon charge. They assert that their respective attorneys failed to
ask the trial court to submit the lesser included offense of common
law robbery to the jury. We disagree.

In order for a defendant to demonstrate he was denied effec-
tive assistance of counsel he must satisfy a two-prong test: (1) his
counsel’s performance was deficient or fell below an objective stand-
ard of reasonableness; and (2) his attorney’s deficient performance
prejudiced him. State v. Fletcher, 354 N.C. 455, 481, 555 S.E.2d 534,
550 (2001), cert. denied, 537 U.S. 846, 1564 L. Ed. 2d 73 (2002) (ap-
plying the test set out in Strickland v. Washington, 466 U.S. 668, 80
L. Ed. 2d 674 (1984)). Counsel’s errors must be considered “ ‘so seri-
ous as to deprive the defendant of a fair trial, a trial whose result is
reliable.’ ” Id. (citations omitted).

“Counsel is given wide latitude in matters of strategy, and the bur-
den to show that counsel’s performance fell short of the required
standard is a heavy one for defendant to bear.” Id. at 482, 555 S.E.2d
at 551. It is presumed that “trial counsel’s representation is within the
boundaries of acceptable professional conduct.” State v. Roache, 358
N.C. 243, 280, 595 S.E.2d 381, 406 (2004).

In analyzing the reasonableness of the attorney’s actions under
the first prong of the test, “the material inquiry is whether the actions
were reasonable considering the totality of the circumstances at the
time of performance.” State v. Gainey, 355 N.C. 73, 112-13, 558 S.E.2d
463, 488, cert. denied, 537 U.S. 896, 154 L. Ed. 2d 165 (2002). In this
case, defense counsel’'s decision not to request an instruction on
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the lesser included offense of common law robbery was not an unrea-
sonable trial strategy. The record indicates defendants’ counsel were
employing an “all or nothing” strategy, hoping the jury might find one
element of the crime charged to be missing, that is, that the bat was
not a dangerous weapon and thus, find their clients not guilty. It can
reasonably be inferred from the record that defense counsel made a
tactical decision in an attempt to save their clients’ military careers.
The strategy failed. The fact that it failed does not mean that defend-
ants were deprived of effective assistance of counsel. Walker and
Browning have not shown their counsel’s actions fell below an objec-
tive standard of reasonableness. Defendants have failed to satisfy the
first prong of the test demonstrating they were denied effective
assistance of counsel. This assignment of error is without merit.

II. Defendant Walker’s Remaining Assignments of Error

[3] In Walker’s third assignment of error, he contends he is entitled to
a new trial as to both charges, because the trial court erred in allow-
ing the State to cross-examine him with letters he wrote to the district
attorney in which he offered to plead guilty. We agree.

Walker asserts that N.C. Gen. Stat. § 15A-1025 and Rule 410 of the
Rules of Evidence expressly make plea discussions inadmissible. N.C.
Gen. Stat. § 15A-1025 provides: “[t]he fact that the defendant or his
counsel and the prosecutor engaged in plea discussions or made a
plea arrangement may not be received in evidence against or in fa-
vor of the defendant in any criminal or civil action . . ..” N.C. Gen.
Stat. § 15A-1025 (2003). Rule 410 provides that “any statement made
in the course of plea discussions with an attorney for the prosecuting
authority which do not result in a plea of guilty or which result in a
plea of guilty later withdrawn” is inadmissible in any criminal pro-
ceeding. N.C. Gen. Stat. § 8C-1, Rule 410 (2003).

In deciding whether the trial court erred in allowing the State
to cross-examine Walker as to these letters, we must apply a two-
part test. First, we must determine whether the letters constituted a
“plea discussion.” See State v. Flowers, 347 N.C. 1, 25-26, 489 S.E.2d
391, 405 (1997). If we conclude the letters constituted a plea discus-
sion, and were therefore inadmissible, we must then determine
whether the State’s cross-examination of Walker with the letters
resulted in prejudice to Walker, entitling him to a new trial. See
State v. Wooten, 86 N.C. App. 481, 482, 358 S.E.2d 78, 79 (1987) (not-
ing the admission of inadmissible testimony alone does not auto-
matically require a new trial).
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We address the first prong of the test to determine whether
Walker’s letters to the prosecutor constituted a plea discussion.
Walker wrote a total of seven letters to the prosecutor. However,
none of those letters are included in the record. The only evidence we
have of their content are the portions which the prosecutor read to
Walker during cross-examination. Our analysis is thus limited to the
testimony preserved in the record, which is as follows:

[Prosecutor, Mr. Schmidlin] Q: In the several letters that you
wrote to the District Attorney’s office, do you remember writing
“I would like to plead guilty to these charges so I can get my case
over with. This is my first offense ever, and I don’t know where I
stand with it. I just want to get everything over with.”?

[Defense Counsel] Mr. Johnston: Objection.

A: Yes, I wrote that letter. Yes, I wrote that letter, Mr. Schmidlin.

Q: Do you remember also in that letter writing, “I made a ter-
rible mistake.”?

A: Yes, sir, should have been at home.

Q: Do you remember writing another letter that said, “This
case is about the Desperado’s Nightclub robbery, I'm the one who
was outside.”?

A: Yes, sir.

Q: Do you remember writing in another letter, “I want to plead
guilty.”, and then later in that letter, “I told my lawyer that I
wanted to plead guilty. I don’t know what he’s doing, but I want
to plead guilty.”?

A: Sir, I asked for lesser charges also and a 1096 plea agreement
in those letters.

Q: Do you remember saying those words?
A: Yes, sir.

Q: Do you remember writing in another letter, “I am trying to
plead guilty, and I would highly appreciate it if you would call me
to superior court the week of June 10th, 2002 to plead guilty.”?

A: Yes, sir to lesser charges.
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@: And later in that letter do you remember writing, “I've made a
big mistake, and I've realized how much of an effect this has been
on my family and my life and career.”?

A: Yes, sir.

Q: Do you remember later in another letter writing, “I'm willing
to confess what I've did and who planned the robbery and help
you in any way to get probation, no matter how long or how much
the restitution fee.”?

Q: Did you write that?
A: Yes, sir.

Defendant properly preserved this question for our review, by object-
ing at trial. See N.C. R. App. P. 10(a) (2003).

In State v. Flowers, our Supreme Court found that a defend-
ant's letter to a prosecutor did not constitute a “plea discussion”
within the meaning of N.C. Gen. Stat. § 15A-1025, but was rather an
admission of guilt where: (1) the letter expressed the defendant’s
desire to dismiss his attorney and claimed his co-defendants were
innocent; (2) the letter did not state the plea defendant had in mind
or other specifics, but only mentioned the possibility of a plea bar-
gain; (3) the prosecutor never responded to defendant’s letter, nor did
he engage in plea discussions with the defendant; and (4) the prose-
cutor did not enter into a plea arrangement with the defendant. 347
N.C. at 26, 489 S.E.2d at 405.

The instant case is distinguishable from the facts in Flowers.
While Walker’s letters do indicate an admission of guilt, “ ‘plea bar-
gaining implies an offer to plead guilty upon condition.”” State v.
Curry, 153 N.C. App. 260, 264, 569 S.E.2d 691, 694 (2002) (citations
omitted). The letters state he was willing to confess and help in any
way in order to get probation, which articulates the plea arrangement
defendant sought. Even though the prosecutor did not initially
respond to defendant’s letters, the letters ultimately lead to the pros-
ecutor entering into plea discussions with Walker. This resulted in
Walker entering a guilty plea, which was subsequently withdrawn. As
a result, we hold that these letters constituted a “plea discussion”
within the intent and meaning of N.C. Gen. Stat. § 15A-1025 and Rule
410 of the Rules of Evidence, and it was impermissible for the State
to cross-examine Walker concerning those plea negotiations.
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We now proceed to the second prong of the analysis, to determine
whether the reading of the letters by the prosecutor at trial preju-
diced defendant from receiving a fair trial. The purpose of N.C. Gen.
Stat. § 15A-1025 is to “facilitate plea discussions and agreements by
protecting both defendants and prosecuting officials from being
‘penalized for engaging in practices which are consistent with the
objectives of the criminal justice system.”” Wooten, 86 N.C. App. at
482, 358 S.E.2d at 78. In the portions of the letters read by the prose-
cutor, Walker offered to plead guilty to the charges in several of
the letters, stated he had made a big mistake, and was willing to
confess what he had done and who planned the robbery. The prose-
cutor brought this to the juries’ attention repeatedly during his
cross-examination. The admission of evidence that defendant was
considering pleading guilty to the charges against him was highly
prejudicial to his case and potentially influenced the jury's decision.
See Wooten, 86 N.C. App. at 482, 358 S.E.2d at 79 (holding the admis-
sion of evidence that the defendant was considering pleading guilty to
the charge against him and accepting a six year prison term was
highly prejudicial and potentially influenced the jury’s decision).
Therefore, we vacate the judgments of the trial court entered against
defendant Walker and remand for a new trial on the charges of rob-
bery with a dangerous weapon and assault with a deadly weapon
inflicting serious injury.

[4] Even though we have remanded these matters for a new trial, we
address Walker’s fourth and final assignment of error because there is
a substantial likelihood that this issue could arise again during the
new trial. Walker contends the trial court erred by admitting evidence
of his statement to a superior officer. He asserts that the statement
was the product of a custodial interrogation, without Miranda warn-
ings, and thus violated his constitutional rights.

“[T]he initial inquiry in determining whether Miranda warnings
were required is whether an individual was ‘in custody.’” State v.
Buchanan, 3563 N.C. 332, 337, 543 S.E.2d 823, 826 (2001). In Miranda
v. Arizona, the Supreme Court defined “ ‘custodial interrogation’ as
‘questioning initiated by law enforcement officers after a person has
been taken into custody or otherwise deprived of his freedom of
action in any significant way.” ” Id. (quoting Miranda v. Arizona, 384
U.S. 436, 444, 16 L. Ed. 2d 694, 706 (1966)). When dealing with a
defendant who is a member of the armed forces and whose statement
is given to a superior officer, the inquiry becomes whether a reason-
able Marine in defendant Walker’s situation would believe his free-
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dom of movement was limited to the same extent as if were under
formal arrest. State v. Davis, 158 N.C. App. 1, 9, 582 S.E.2d 289, 295
(2003). We acknowledge that interrogation by a superior officer in
the military raises a significant risk of inherent compulsion, which
is of the type Miranda was designed to prevent. Id. at 6, 582 S.E.2d
at 293.

In the instant case, the evidence does not indicate Walker was
“in custody” at the time he was discussing the incidents of 7 April
2004 with his superior, Master Gunnery Sergeant Dean (Dean). The
record shows that on 8 April 2002, Walker was questioned by First
Sergeant Nylon, of the Naval Criminal Investigative Services, and
Investigator Melton, and at each questioning he received Miranda
warnings. Dean did not see Walker until the next day. Dean testified
that when Walker came in the next morning “we started talking in my
office, and basically he explained to me what the agent wanted .. ..”
Dean then asked Walker if “he had anything to do with this mess” and
whether he was carrying a weapon of any kind. Walker told Dean he
was at Desperado’s that night, but he had only gone to watch
Browning’s back because Browning was having some kind of dispute
with the owner’s boyfriend. Walker also told Dean that he carried a
baseball bat of some type and he remained outside watching the
bouncers. There was no testimony that Walker felt he could not leave
or that he had to answer Dean’s questions. Instead, it appears that
Dean was simply inquiring into why Walker was being questioned.
Since Dean’s questioning of Walker did not constitute a “custodial
interrogation,” Dean was not required to administer Miranda warn-
ings prior to their conversation.

Even assuming arguendo that Walker’s statements to Dean were
made during a custodial interrogation, we nevertheless find that the
admission of Walker’s statements were harmless beyond a reasonable
doubt. See N.C. Gen. Stat. § 15A-1443(b) (2003) (finding a violation of
a defendant’s constitutional rights is prejudicial unless the State can
demonstrate the violation was “harmless beyond a reasonable
doubt”). Walker’s statement to Dean was substantially identical to
Walker’'s own testimony at trial, that he only went to the bar to pro-
vide back-up for Browning over a dispute Browning had with the
owner’s boyfriend, and that he stayed outside the entire time watch-
ing the bouncers. As Dean’s testimony was duplicative of other trial
testimony, we hold that even if this statement was the product of a
custodial interrogation and inadmissible, the admission of the state-
ments was harmless beyond a reasonable doubt.
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III. Defendant Browning’s Remaining Assignments of Error

[5] In Browning’s second assignment of error, he contends the trial
court erred or committed plain error when instructing the jury on the
charge of armed robbery, when the judge failed to specify the type of
weapon used. We disagree.

Browning was indicted for robbery with a dangerous weapon.
The indictment charging Browning specified the dangerous weapon
was a bat. The trial court’s instruction to the jury regarding the armed
robbery charge did not specifically identify the weapon. Browning
contends that since evidence was presented that a bat and guns were
used in connection with the robbery, it cannot be determined which
weapon the jury determined was dangerous, and thus the jury verdict
is ambiguous, requiring that he receive a new trial.

In order to preserve an issue regarding jury instructions for
appeal, a party must object to the jury charge or omission thereto
before the jury retires to consider its verdict. N.C. R. App. P. 10(b)(2)
(2003). The objecting party must state specifically the objection and
the grounds for the objection. /d. Following the judge’s instructions
to the jury, the judge asked defense counsel if they had any objections
or any requests for corrections to the court’s instructions. Browning’s
attorney replied: “Nothing, Your Honor.”

If a defendant were not required to object to a jury instruction
that is possibly “ambiguous,” this would contravene the express pur-
pose of Rule 10(b)(2). The purpose of Rule 10(b)(2) is to bring possi-
ble errors to the attention of the trial court, so that the judge has the
opportunity to correct them, thus preventing the need for a new trial.
Odom, 307 N.C. at 660, 300 S.E.2d at 378. Browning was afforded
ample opportunity to request that the judge specify the bat as the dan-
gerous weapon during the charge conference and again following the
trial court’s charge to the jury. Since Browning did not object at trial,
our review is limited to plain error. Id. at 661, 300 S.E.2d at 378-79.

Browning cites Siate v. Ashe, for the proposition that even
though defense counsel did not object, since the trial court’s alleged
error violated his “right to a trial by a jury of twelve” he did not waive
his right to raise the matter on appeal. Ashe, 314 N.C. 28, 39, 331
S.E.2d 652, 659 (1985). We find this case distinguishable. Ashe did not
deal with jury instructions. Rather, in Ashe, after the jury had begun
deliberations, the jury foreman asked the trial judge to clarify a legal
term, and the judge responded to the request outside the presence of
the other jurors. Id. at 38-39, 331 S.E.2d at 658-59. In this case, all
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jurors were present during the instructions and counsel was given an
opportunity to object to the charge as provided in Rule 21 of the
General Rules of Practice for the Superior and District Courts.

If we were to take Browning'’s argument to its logical conclusion,
anytime counsel contends an instruction is “ambiguous,” then defend-
ant would be entitled to have the matter reviewed under an “error”
standard rather than a “plain error standard.” This is clearly contrary
to Rule 21 of the General Rules of Practice, Rule 10(b)(2) of the Rules
of Appellate Procedure, and a long line of cases requiring “plain
error” review in the absence of an objection to a jury instruction. See,
e.g., State v. Sexton, 357 N.C. 235, 238, 581 S.E.2d 57, 59 (2003); State
v. Lucas, 353 N.C. 568, 588, 548 S.E.2d 712, 726 (2001); State v.
Locklear, 331 N.C. 720, 724, 417 S.E.2d 445, 447(1992); State v. Tucker,
317 N.C. 532, 539, 346 S.E.2d 417, 421 (1986). State v. Odom, 307 N.C.
655, 660, 300 S.E.2d 375, 378 (1983).

As we have stated previously, to constitute plain error the appel-
late court must be convinced that absent the error, the jury probably
would have reached a different verdict. Odom, 307 N.C. at 661, 300
S.E.2d at 379. After careful review, we do not find that the trial court’s
failure to specify the type of dangerous weapon used when instruct-
ing on the charge of robbery with a dangerous weapon rose to the
level of plain error.

A verdict, which may appear ambiguous, “ ‘may be given signifi-
cance and correctly interpreted by reference to the allegations, the
facts in evidence, and the instructions of the court.”” State 2.
Thompson, 257 N.C. 452, 457, (1962) (citations omitted). The verdict
should also be reviewed in conjunction with the charge given by the
trial judge, as well as the evidence in the case. Id. In the instant case,
when we consider the warrant, the indictment, the evidence, and the
jury charge given, it clearly appears the jury, by their verdict, found
defendant guilty of robbery with a dangerous weapon, and the dan-
gerous weapon used was indeed the bat.

Several reasons support this conclusion. First, the indictment
specifically listed the dangerous implement as being the bat. Second,
when instructing the jury on the robbery charge, the trial judge did
not use the pattern jury instruction for robbery with a firearm
(N.C.PI—217.20 (2003)). Rather, the trial judge charged the jury using
the pattern jury instruction for robbery with a dangerous weapon,
other than a firearm (N.C.PI—217.30 (2003)), and specifically told
counsel he was using that instruction. Had the judge been referring to
the gun used in the robbery as being the dangerous weapon, he could
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have instructed the jury that it was a dangerous weapon per se or
used the pattern jury instruction for robbery with a firearm. However,
nowhere in the trial judge’s instructions does he mention the use of a
firearm. In fact, the entire instruction is devoid of any indication that
the judge was referring to a gun.

Finally, the evidence presented at trial showed that Perez was
beaten with a bat. She was struck repeatedly in the head and back
with the bat, and required thirty-three stitches to close the wounds to
her head. Therefore, there was sufficient evidence for the jury to find
the bat was a dangerous weapon.

There is nothing in the record to suggest that the jury was misled
as to what instrument constituted the dangerous weapon. Browning
has failed meet his burden under plain error review, that is, Browning
has failed to demonstrate that had the trial judge specifically stated
he was referring to the bat as the dangerous weapon when giving the
instruction, the jury probably would have reached a different verdict.
This assignment of error is overruled.

[6] In Browning’s final assignment of error he contends the trial
court erred in failing to find the mitigating factor of good character.
We disagree.

A defendant’s sentence may be mitigated by evidence that he has
been a person of good character. N.C. Gen. Stat. § 15A-1340.16(e)(12)
(2003). During sentencing, the judge must find a statutory mitigating
factor if it is supported by a “preponderance of the evidence.” State v.
Kemp, 153 N.C. App. 231, 241, 569 S.E.2d 717, 723, disc. review
denied, 356 N.C. 441, 573 S.E.2d 158 (2002). However, the burden is
on the defendant to show the evidence clearly establishes the miti-
gating factor, such that no reasonable inference to the contrary can
be drawn, and that the evidence is patently credible. State v. Butler,
341 N.C. 686, 693, 462 S.E.2d 485, 489 (1995). The sentencing judge’s
failure to find a statutory mitigating factor will be deemed error
where the evidence of the mitigating factor is “both uncontradicted
and manifestly credible.” Id. at 694, 306 S.E.2d at 489. Good character
may be proven by specific acts as well as by the opinions of others as
to the defendant’s reputation in the community. State v. Benbow, 309
N.C. 538, 547, 308 S.E.2d 647, 652-53 (1983).

Browning submitted six written letters including: one from a for-
mer sergeant in the Marine Corps, a retired assistant superintendent
of schools, and his godmother, in support of his good character. The
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State offered no evidence in rebuttal. However, it should be noted
that just because defendant’s evidence is “uncontradicted, quantita-
tively substantial, and credible” it may still “fail to establish, by a
preponderance of the evidence, any given factor in aggravation or
mitigation.” State v. Blackwelder, 309 N.C. 410, 419, 306-S.E.2d 783,
789 (1983). The trial judge may also consider the relationship of the
defendant to the individuals who wrote the character letters in
assessing the credibility of those individuals. State v. Taylor, 309 N.C.
570, 578, 308 S.E.2d 302, 308 (1983).

In State v. Smallwood, this Court found that even though de-
fendant presented numerous letters stating “defendant was ‘a very
respectable person all his life,’” that ‘he has had some misfortune,’
that he was known as ‘a very good boy,” that ‘he got caught up with
the wrong people,” and so on[,]” those statements did not really go
to defendant’s good character. 112 N.C. App. 76, 83, 434 S.E.2d 615,
620 (1993) (citations omitted).

We find this reasoning to be applicable in the instant case.
Defendant presented letters from various persons stating defend-
ant had “displayed a high level of respect and honesty toward his
family, friends and community,” that he was “a caring young man who
is generous and thoughtful,” that he was “a dependable individual,
with a superior work ethic.” These statements are not specific, but
instead are general statements as to defendant’s character. In addi-
tion, the trial court did not have an opportunity to examine these indi-
viduals to determine the extent of their relationship with Browning,
assess their credibility, or determine what they knew about
Browning’s activities. See id. Furthermore, the letter from the retired
assistant superintendent does not describe recent knowledge of
defendant’s character. In fact, the letter infers bad character, stating
that defendant’s lack of positive support and direction is “no doubt
[what] caused him to make some very bad decisions and, needless
to say, poor choices in acquaintances from among others also serv-
ing in the Marines.”

Defendant’s character evidence, although not contradicted,
was not the type of evidence which demonstrated defendant’s
good character by a preponderance of the evidence. Accordingly,
we find no error.

IV. Defendant Browning’s Motion for Appropriate Relief

[7} Defendant Browning has filed a Motion for Appropriate Relief
based upon the recent holding of the United States Supreme Court in
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Blakely v. Washington, — U.S. — 159 L. Ed. 2d 403 (2004). In State
v. Allen, this Court addressed the applicability of Blakely to the impo-
sition of aggravated sentences, holding that aggravating factors must
be found by a jury and not by the trial court. 166 N.C. App. 139, —
S.E.2d — (2004). Our Supreme Court stayed the Court of Appeals
decision in Allen on 29 September 2004. State v. Allen, 2004 N.C.
LEXIS 1112. We defer ruling on Browning’s motion for appropriate
relief pending guidance on this issue from our Supreme Court.

V. Defendant Hernandez's Assignments of Error

[8] In Hernandez’s first assignment of error, he contends the trial
court committed plain error and violated his constitutional rights
when it admitted testimony concerning defendant’s exercise of his
right to remain silent and to have counsel present. We disagree.

During the prosecution’s direct-examination of Investigator
Melton, he testified that he gave Hernandez his Miranda warnings
prior to questioning him. The following exchange then took place:

Q: [Prosecutor questioning Investigator Melton:] What did he tell
you in the course or your interview?

A: T explained to Mr. Hernandez why I wished to speak with him
or what it pertained to. We chatted for several minutes. I asked
him about his involvement in this incident. He did not deny any
involvement in it, but at one point during our conversation, which
was very brief, probably three or four minutes, he said that he felt
that he needed an attorney.

Q: Investigator Melton, prior to Mr. Hernandez requesting an
attorney, did he make any statements to you regarding a meeting
he had with Mr. Aguillon?

A: He did.
Q: What did he tell you?

A: I'm referring to my notes. He stated that he had no part in the
robbery. He claims that after the robbery, he went to Augillon’s
residence to tell him he was a suspect. Hernandez said Aguillon
said that he did rob Desperado’s but would give him $600 not to
tell. Hernandez said he got greedy and took the money and that
he still has some of the money. I asked Hernandez if he wanted to
make a formal statement in which he responded that he thought
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he had better check with an attorney. I immediately terminated
our conversation.

It is impermissible for the trial court to admit testimony relating
to a defendant’s exercise of his right to remain silent and to request
counsel. State v. Elmore, 337 N.C. 789, 792, 448 S.E.2d 501, 502
(1994). Such an error requires the defendant be granted a new trial
unless it can be shown the error was harmless beyond a reasonable
doubt. Id. (citing N.C. Gen. Stat. § 15A-1443(b)). However, in the
instant case defense counsel failed to object to this testimony at trial
and our review is limited to plain error. State v. Walker, 316 N.C. 33,
38, 340 S.E.2d 80, 83 (1986). See also State v. Black, 308 N.C. 736, 741,
303 S.E.2d 804, 807 (1983) (holding plain error review to be appropri-
ate regarding situations involving evidentiary rulings by the trial
court). As we have stated previously, to constitute plain error the
appellate court must be convinced that absent the error, the jury
probably would have reached a different verdict. Odom, 307 N.C. at
661, 300 S.E.2d at 379.

Defendant relies on Doyle v. Ohio, 426 U.S. 610, 49 L. Ed. 2d 91
(1976) in support of his argument. Our Supreme Court has applied the
principles enunciated in Doyle in a number of cases, including State
v. Alexander, 337 N.C. 182, 446 S.E.2d 83 (1994). We hold this case is
controlled by Alexander, which relied on the earlier cases of State v.
Walker, 316 N.C. 33, 340 S.E.2d 80 (1986) and State v. Freeland, 316
N.C. 13, 340 S.E.2d 35 (1986). Id. at 195, 446 S.E.2d at 91.

In State v. Alexander, our Supreme Court held the admission of
testimony regarding the defendant’s post-arrest silence did not con-
stitute plain error because (1) the comments regarding the defend-
ant’s silence were relatively benign; (2) the prosecutor did not
attempt to emphasize the defendant’s silence; and (3) the evidence
of the defendant’s guilt was substantial. 337 N.C. at 196, 446 S.E.2d
at 91.

After reviewing the record and transcript in this trial, we hold the
admission of this testimony does not rise to the level of plain error.
Investigator Melton was attempting to describe the circumstances
under which he questioned Hernandez and Hernandez revealed that
he accepted $600.00 from Auguillon to remain silent about the rob-
bery. The testimony was also offered to show the chronology of the
interview, and for the purpose of showing that Hernandez’s admission
came after he received his Miranda warnings, but before he invoked
his right to have counsel present. This brief testimony of Investigator
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Melton appears to be the only place in the record referencing
Hernandez’s silence. Additionally, the prosecutor did not attempt to
emphasize Hernandez’s silence or his request for counsel as indica-
tors of defendant’s guilt, and the evidence against Hernandez was
substantial. For these reasons, we hold that Hernandez has failed to
establish that, but for the admission of this evidence the jury prob-
ably would have reached a different verdict. This assignment of er-
ror is overruled.

[9] In Hernandez’s second assignment of error, he contends the trial
court committed reversible error in denying his motion for a mistrial.
This contention is based on the prosecutor’s comments made after he
finished his cross-examination of Walker. The prosecutor stated in
pertinent part: “I would like to reserve my right to recall {Walker]
after the testimony of the other defendants.” Hernandez asserts the
prosecutor’s statement was an improper comment on Hernandez's
silence and privilege against self-incrimination, and that the state-
ment effectively forced Hernandez to testify or risk appearing as
though he had something to hide.

A motion for mistrial is addressed to the sound discretion of
the trial court and we will not reverse such a ruling on appeal unless
it appears the trial judge abused that discretion. State v. Steen, 352
N.C. 227, 279, 536 S.E.2d 1, 31 (2000), cert. denied, 531 U.S. 1167, 148
L. Ed. 2d 997 (2001). A mistrial is appropriate only when such serious
improprieties occur that it becomes impossible for the defendant to
obtain a fair and impartial verdict. Id.

In the instant case, the trial court removed the jurors from
the courtroom after the prosecutor made the above referenced com-
ment. The trial judge denied defense counsel’s motion for a mis-
trial, but did give a curative instruction immediately following the
jurors’ return to the courtroom. It has long been presumed that
jurors will comply with the trial court’s instructions. Id. at 280, 536
S.E.2d at 32. Here, defendant has failed to show the trial court’s
instruction was insufficient to cure any potential prejudice result-
ing from the comment. Consequently, the trial court did not abuse its
discretion by denying defendant’s motion for a mistrial. This assign-
ment of error is overruled.

[10] In his third assignment of error, Hernandez contends the trial
court erred in denying his motion to dismiss as there was insufficient
evidence to support the verdict of robbery with a dangerous weapon.
We disagree.
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In considering a motion to dismiss, the only issue for the trial
court is whether the essential elements of the offense are supported
by substantial evidence and that such evidence supports the con-
tention that the defendant was the perpetrator. State v. Lucas, 353
N.C. 568, 580, 548 S.E.2d 712, 721 (2001). “Substantial evidence is
such relevant evidence as a reasonable mind might accept as ade-
quate to support a conclusion.” Id. at 580-81, 548 S.E.2d at 721. The
court must view the evidence in the light most favorable to the State,
giving the State the benefit of every reasonable inference to be drawn
therefrom. Id. at 581, 548 S.E.2d at 721. Unless favorable to the State,
the defendant’s evidence is not to be considered, and any contradic-
tions or discrepancies in the evidence are to be resolved in favor of
the State. Id.

Under the theory of aiding and abetting, an accused is guilty of a
crime if: “(i) the crime was committed by some other person; (ii) the
defendant knowingly advised, instigated, encouraged, procured, or
aided the other person to commit that crime; and (iii) the defendant’s
actions or statements caused or contributed to the commission of the
crime by that other person.” State v. Goode, 350 N.C. 247, 260, 512
S.E.2d 414, 422 (1999).

As a general rule, an accused must aid or actively encourage
the person committing the crime or communicate in some way his
intent to help the principal, as a person’s mere presence at the scene
of a crime is insufficient to establish his guilt. Lucas, 353 N.C. at
590-91, 548 S.E.2d at 727. In ruling on a motion to dismiss in the
context of aiding and abetting, the court may also (1) infer a de-
fendant’s communication of his intent to aid from his actions and
from his relationship to the actual perpetrators; (2) consider his
motives to assist in the crime; and (3) consider the defendant’s con-
duct before and after the crime. State v. Little, 278 N.C. 484, 488, 180
S.E.2d 17, 19 (1971).

The evidence, taken in the light most favorable to the State tends
to show: (1) Hernandez, by his own admission was friends with
Aguillon and the two had worked together as bouncers at
Desperado’s; (2) Aguillion and Browning visited Hernandez on the
afternoon of 6 April 2002 and Browning told Hernandez of their plan
to rob the bar that night; (3) Hernandez provided them with inside
information as to the number of bouncers that would be there that
night, that Perez carried a gun on her person, and that the weekend
of the robbery was supposed to be busy because a raffle was being
held; (4) prior to the robbery Hernandez agreed to accept a portion of
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the proceeds of the robbery in exchange for keeping quiet; (5)
Hernandez was present at the time of the robbery; (6) he did nothing
to stop the robbery even though he was working as a bouncer; (7)
he provided aid to the robbers by answering their questions about
the bar’s security; and (8) following the robbery, Hernandez admitted
he accepted $600.00 of the robbery money to keep quiet.

This evidence demonstrates that Hernandez intended to assist
Aguillon in robbing the bar, that he in fact assisted his co-defendants,
and that Aguillon and Browning knew of and relied on Hernandez’s
support and aid. Consequently, we hold that the trial court did not err
in denying Hernandez’'s motion to dismiss the charge of robbery with
a dangerous weapon under the theory of aiding and abetting. This
assignment of error is without merit.

[11] In Hernandez’s fourth assignment of error he contends the trial
court committed plain error by granting the State’s motion to join the
three co-defendants’ cases for trial. We disagree.

Our Supreme Court has declined to extend plain error analysis
beyond issues concerning jury instructions and evidentiary rulings.
State v. Wiley, 365 N.C. 592, 616, 565 S.E.2d 22, 39-40 (2002), cert.
denied, 537 U.S. 1117, 154 L. Ed. 2d 795 (2003); State v. Diaz, 155 N.C.
App. 307, 318, 575 S.E.2d 523, 530-31 (2002), cert. dented, 357 N.C.
464, 586 S.E.2d 271 (2003). Since Hernandez’s contentions do not con-
cern jury instructions or evidentiary matters, we decline to extend
plain error analysis to his argument, and do not reach it. This assign-
ment of error is without merit.

[12] In his fifth and final assignment of error, Hernandez contends it
was plain error for the trial court to permit an uncertified Spanish
interpreter to interpret the testimony of three witnesses during the
State’s case-in-chief. We disagree.

In State v. Diaz this Court specifically declined to extend the
application of the plain error doctrine to this very issue. 155 N.C. App.
at 318, 575 S.E.2d at 530-31. As a result, plain error analysis does not
apply to this argument and we do not reach it. This assignment of
error is without merit.

NEW TRIAL AS TO DEFENDANT WALKER. NO PREJUDICIAL
ERROR AS TO DEFENDANTS BROWNING AND HERNANDEZ.

Judges TYSON and BRYANT concur.
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ROY C. HYMAN, ON BEHALF OF HIMSELF AND ALL OTHER SIMILARLY SITUATED PERSONS,
PLAINTIFF V. EFFICIENCY, INC., 0/B/A TROJAN LABOR, DEFENDANT

No. COA04-246
(Filed 7 December 2004)

1. Employer and Employee— wage withholding—transporta-
tion deduction—specific authorization

A de novo review revealed that the trial court did not err by
granting summary judgment in favor of defendant temporary
employment agency after the trial court found no violations of
the North Carolina Wage and Hour Act under N.C.G.S. § 95-25.8
and N.C. Admin. Code tit. 13, r. 12.0305 based on defendant with-
holding class members’ wages to pay for an optional transporta-
tion service to and from job sites, because: (1) defendant’s daily
log complies with the requirements of N.C.G.S. § 95-25.8(2)(a) as
a specific authorization since the log provides class members
with advance notice of the specific deduction amount, and the
deductions for transportation expenses are not automatic and
are conditioned upon the class members specifically requesting
use of the van pool each morning; (2) defendant’s daily log spe-
cific authorization form satisfied the formatting and content
requirements under N.C. Admin. Code tit. 13, r. 12.0305(b) since
the daily log is written, signed by the class members on or be-
fore the payday for the pay period for which the deduction is
made, includes the date signed, and states the reason for the
deduction; (3) while administrative opinion letters from the
North Carolina Department of Labor are not binding on the Court
of Appeals, they are recognized as evidence of defendant’s good
faith to comply with the statute; and (4) the optional transporta-
tion service offered to the class members is neither an incident of
nor necessary to the employment, and it is not primarily for the
benefit of defendant who hired from its locale even though the
trip the class members pay for is between defendant’s home
office and the job sites.

2. Employer and Employee-— wage withholding—waiting and
traveling to work

A de novo review revealed that the trial court did not err by
granting summary judgment in favor of defendant temporary
employment agency based on class members not being entitled to
compensation under N.C.G.S. § 95-25.6 for time spent waiting for
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and traveling on defendant’s optional transportation service,
because: (1) plaintiff testified that defendant never told him that
hours worked included wait time or travel time to and from the
job site, and the employment contract does not provide for the
compensation the class members seek; (2) the class members’
walit or travel time is not a principal activity requiring compensa-
tion, but instead is preliminary and postliminary activity since the
class members’ idle time either before or after the workday is per-
sonal; and (3) the receipt of general protective equipment does
not make travel time compensable under 29 C.F.R. § 785.38.

Appeal by plaintiff from order entered 21 November 2003 by
Judge Donald W. Stephens in Wake County Superior Court. Heard in
the Court of Appeals 14 October 2004.

Law Offices of Robert J. Willis, by Robert J. Willis, for plaintiff-
appellant.

Cranfill, Sumner & Hartzog, L.L.P, by M. Robin Davis and
Alycia S. Levy, for defendant-appellee.

TYSON, Judge.

Roy C. Hyman (“plaintiff”), on behalf of those similarly situated
(collectively, “the class members”) appeal entry of summary judg-
ment in favor of Efficiency, Inc., d/b/a Trojan Labor (“defend-
ant”) after the trial court found no violations of the North Carolina
Wage and Hour Act (“the NCWHA”), N.C. Gen. Stat. § 95-25.1 et seq.
We affirm.

1. Background

Defendant is a temporary employment agency that hires indi-
viduals on a daily basis for casual labor. Defendant markets and
provides the temporary labor to businesses that periodically need
additional workers.

Defendant’s hiring policy is structured on a first come first serve
basis. The class members arrive at defendant’s office early in the
morning to receive available employment. Upon arrival, the class
members receive a time ticket indicating their place in line for job
assignments. The time between receiving a number in line and depar-
ture to job sites is considered unpaid personal time.

After receiving assignments, the class members may either trans-
port themselves to the job sites or participate in defendant’s van pool.
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Defendant deducts $2.00 each way from a participant’s paycheck for
optional van transportation. With their initial employment applica-
tion, all the class members sign authorization forms that disclose the
optional transportation program and related expenses. Each morn-
ing, the class members interested in using the van pool sign an addi-
tional form authorizing a wage deduction from their paycheck. The
class members are not paid while waiting for the van pool at either
defendant’s office or for return from the job site.

Plaintiff filed a complaint in state court on 26 April 2002.
Defendant removed the case to federal court alleging federal question
subject matter jurisdiction under the Federal Fair Labor Standards
Act (“the FLSA"), 29 U.S.C. § 201 et seq. On 25 September 2002, the
federal court granted plaintiff’s motion to remand to state court as
the claims were based solely under substantive state law.

On 24 February 2003, the trial court granted plaintiff’s uncon-
tested motion to file an amended complaint. This complaint alleged
two class action claims under the NCWHA. First, plaintiff alleged
defendant withheld illegal wage deductions. Second, defendant failed
to honor an express agreement to pay plaintiff for all daily wages
due. On 11 April 2003 and 3 June 2003, plaintiff moved for and was
granted class certification of two classes of plaintiffs: (1) the trans-
portation deduction class; and (2) the waiting to work class.
Defendant answered on 16 June 2003.

Defendant moved for summary judgment, or in the alternative for
partial summary judgment, on 28 August 2003. The motion alleged:
(1) plaintiff failed to state a claim upon which relief could be granted
under the NCWHA and N.C. Gen. Stat. § 95-25.1 et seq.; (2) plaintiff’s
claims under the NCWHA and N.C. Gen. Stat. § 95-25.1 et seq. are pre-
empted by the FLSA; (3) plaintiff was paid the agreed upon wage for
“hours worked” under the FLSA; and (4) defendant’s wage deduction
authorization forms fully complied with the NCWHA, specifically N.C.
Gen. Stat. § 95-28.8(2).

On 21 November 2003, the trial court found the “material facts
regarding these claims are not in significant dispute [and] [t}he issue
... is whether or not the undisputed material facts of record establish
a violation of the Wage and Hour Act.” The trial court found plaintiff
failed to show a violation of the NCWHA and granted defendant’s
motion for summary judgment. Plaintiff appeals.
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1L Issues

The issues on appeal are whether the trial court properly granted:
(1) summary judgment in favor of defendant on plaintiff’s transporta-
tion deduction claim; and (2) summary judgment in favor of defend-
ant on plaintiff’s waiting to work claim.

III. Federal Statutes, Regulations, and Cases as Guidance

The issues before us arise from Employment and Labor Law, an
area substantively monopolized by federal law. Plaintiff’s claims are
based on the NCWHA, N.C. Gen. Stat. § 95-25.1 et. seq. The NCWHA
is modeled after the FLSA. Laborers’ Int’l Union of North America,
AFL-CIO v. Case Farms, Inc., 127 N.C. App. 312, 314, 488 S.E.2d 632,
634 (1997). The North Carolina Administrative Code (“the Code”)
provides that “judicial and administrative interpretations and rulings
established under [] federal law” may guide us when interpreting
North Carolina laws that are identical to provisions of the FLSA. N.C.
Admin. Code tit. 13, r. 12.0103 (June 2004).

We are not bound by decisions of Federal circuit courts other
than those of the United States Court of Appeals for the Fourth
Circuit arising from North Carolina law. Haynes v. State, 16 N.C. App.
407, 409-10, 192 S.E.2d 95, 97 (1972) (citing State v. Barber, 278 N.C.
268, 179 S.E.2d 404 (1971)).

IV. Standard of Review

We review a trial court’s entry of summary judgment de novo.
Shroyer v. County of Mecklenburg, 154 N.C. App. 163, 167,571 S.E.2d
849, 851 (2002) (citing Falk Integrated Tech., Inc. v. Stack, 132 N.C.
App. 807, 809, 513 S.E.2d 572, 574 (1999)). Under de novo review, a
reviewing court considers the matter anew, and it may substitute its
own judgment for that of the trial court. Mann Media, Inc. v.
Randolph Cty. Planning Bd., 366 N.C. 1, 13, 565 S.E.2d 9, 17 (2002)
(citation omitted).

Summary judgment is proper when: “(1) the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together
with the affidavits, show that there is no genuine issue as to any
material fact; and (2) the moving party is entitled to judgment as a
matter of law.” Von Viczay v. Thoms, 140 N.C. App. 737, 738, 538
S.E.2d 629, 630 (2000) (quotation omitted), aff’d per curiam, 353 N.C.
445, 545 S.E.2d 210 (2001). The moving party has the burden of show-
ing there is no genuine issue of material fact and that it is entitled to



138 IN THE COURT OF APPEALS

HYMAN v. EFFICIENCY, INC.
[167 N.C. App. 134 (2004))

judgment as a matter of law. Garner v. Rentenbach Constructors,
Inc., 350 N.C. 567, 572, 515 S.E.2d 438, 441 (1999). The evidence must
be viewed in the light most favorable to the non-moving party and all
inferences from that evidence must be drawn against the moving
party and in favor of the non-moving party. Id.

After reviewing the record and considering the parties’ oral argu-
ments, we conclude no genuine issues of material fact exist. We
review the trial court’s conclusions of law.

V. Transportation Deduction Claim

[1] Plaintiff asserts defendant failed to comply with the North
Carolina statutes and the Code, which provide when and how employ-
ers may deduct wages from employees’ paychecks. We disagree.

A. Blanket and Specific Authorizations of Wage Withholding

N.C. Gen. Stat. § 95-25.1 et seq. comprise the NCWHA. N.C. Gen.
Stat. § 95-25.8 (2003) addresses wage withholding, which states:

An employer may withhold or divert any portion of an employee’s
wages when:

(1) The employer is required or empowered to do so by State or
federal law, or

(2) The employer has a written authorization from the em-
ployee which is signed on or before the payday for the
pay period from which the deduction is to be made indicat-
ing the reason for the deduction. Two types of authorization
are permitted:

(a) When the amount or rate of the proposed deduction is
known and agreed upon in advance, the authorization
shall specify the dollar amount or percentage of wages
which shall be deducted from one or more paychecks,
provided that if the deduction is for the convenience of
the employee, the employee shall be given a reasonable
opportunity to withdraw the authorization;

(b) When the amount of the proposed deduction is not
known and agreed upon in advance, the authorization
need not specify a dollar amount which can be deducted
from one or more paychecks, provided that the employee
receives advance notice of the specific amount of any
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proposed deduction and is given a reasonable opportu-
nity to withdraw the authorization before the deduction
is made.

The statute offers employers two options of written authorization to
deduct wages. First, N.C. Gen. Stat. § 95-25.8(2)(a) addresses deduc-
tions of a “known” sum of money, a specific authorization. N.C.
Admin. Code tit. 13, r. 12.0305 (June 2004). Employees who agree to
specific authorizations must receive from their employers an oppor-
tunity to withdraw the authorization before the deduction is made, “if
the deduction is for the convenience of the employee . . ..” N.C. Gen.
Stat. § 95-25.8(2)(a). Second, N.C. Gen. Stat. § 95-25.8(2)(b) refers to
a blanket authorization, one made for an unknown amount of money.
N.C. Admin. Code tit. 13, r. 12.0305. Before a deduction may be com-
pleted under a blanket authorization, the employee must receive
notice of the specific amount and a reasonable opportunity to with-
draw the authorization. N.C. Gen. Stat. § 95-25.8(2)(b).

The Code requires wage deduction authorizations to be: (1)
written; (2) signed by the employee on or before the payday for
the pay period for which the deduction is made; (3) show the date of
signing by the employee; and (4) state the reason for the deduction.
N.C. Admin. Code tit. 13, r. 12.0305(b). A specific authorization
must provide the exact dollar amount or percentage of wages with-
held. Id. Before wages may be deducted under a blanket authoriza-
tion, the employee must be provided: (1) advance notice of the spe-
cific amount of the proposed deduction; and (2) a reasonable
opportunity of at least three calendar days from the employer’s no-
tice of the amount to withdraw the authorization. N.C. Admin. Code
tit. 13, r. 12.0305(d).

Defendant’s policy requires each individual hired to read and sign
an employment contract that includes a provision entitled,
“Acknowledgment of Transportation Expense and Request to Deduct
Transportation Expenses from Wages,” which states:

I HEREBY ACKNOWLEDGE that to be eligible for employment
with THE COMPANY that I provide my own transportation to a
job site. If I am unable to provide my own transportation to a job
site, I request THE COMPANY to arrange such transportation for
me. I acknowledge that such transportation is for my benefit, and
that without THE COMPANY arranging the transportation to the
job site, I would not be able to accept employment with THE
COMPANY. If THE COMPANY or another employee provides
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transportation for me, or if [ am advanced funds to provide for my
own transportation, I hereby request and authorize THE COM-
PANY to deduct the actual and reasonable cost, not to exceed
specific state law, of that transportation from my wages.

This provision authorizes defendant to withhold wages for the
class members use of the van pool. It does not specify a dollar
amount for the van pool service and is a blanket authorization under
N.C. Gen. Stat. § 95-25.8(2)(b). If this were the only wage deduction
authorization form, defendant must provide the class members: (1)
advance notice of the specific amount of the proposed deduction; and
(2) a reasonable opportunity of at least three calendar days from the
employer’s notice of the amount to withdraw the authorization. N.C.
Admin. Code tit. 13, r. 12.0305(d).

In addition to the employment contract blanket authorization,
defendant presents another form to the class members every day.
Each work morning, defendant offers the class members transpor-
tation to the job sites. Those interested sign a daily log which
includes the following language:

I HEREBY ACKNOWLEDGE that I am accepting transportation
from a co-employee in order to report to my assigned work site.
If I did not accept such transportation, I would be unable to
report to the job site assigned, or I would have to use public
transportation, if available. I further acknowledge that my share
of the cost of transportation shall be $4.00 per round trip, and I
agree that this amount is reasonable. Trojan Labor does not set
this fee and will not receive any part of the $4.00 cost of trans-
portation. I acknowledge that the cost of transportation reim-
bursement amount will be credited in full to the co-employee who
provides transportation for me to the job site. For each day that I
accept as described herein, I agree that Trojan Labor provided
transportation to me. I acknowledge and agree that this deduc-
tion of the transportation reimbursement from my paycheck by
Trojan Labor is reasonable and is an accommodation to me.

I ACKNOWLEDGE AND AGREE that I have a choice to accept the
transportation from my co-employee and pay to him/her as
explained herein the cost of transportation fee of $4.00 or travel
to the job site on public transportation. With full knowledge that
I have such a choice, I have elected to accept transportation from
my co-employee and to reimburse him/her the cost of transporta-
tion as described herein. As a result of this election, I WAIVE any
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right to bring any action against Trojan Labor under State or
Federal law relating to the cost of transportation to a job site.

This daily log authorizes defendant to withhold wages for the
class members use of the van pool. Unlike the blanket authorization
above, the daily log provides the class members advance notice of
the specific deduction amount, $2.00 each way, and qualifies as a spe-
cific authorization under N.C. Gen. Stat. § 95-25.8(2)(a). We further
note the deductions for transportation expenses are not automatic.
They are conditioned upon the class members specifically request-
ing use of the van pool each morning. Only then are wages with-
held. The class members receive frequent and sufficient notice of
the cost to use defendant’s van pool. We hold the daily log complies
with the requirements of N.C. Gen. Stat. § 95-25.8(2)(a) as a spe-
cific authorization.

Defendant’s daily log specific authorization form satisfies the
Code’s formatting and content requirements. The daily log is writ-
ten, signed by the class members on or before the payday for the pay
period for which the deduction is made, includes the date signed,
and states the reason for the deduction. N.C. Admin. Code tit. 13,
r. 12.0305(b).

On 3 July 2003, defense counsel requested and received an opin-
ion letter from the North Carolina Department of Labor (“the
NCDOL") concerning defendant’s two authorization forms. In that
opinion letter, the NCDOL concluded defendant’s daily log form sat-
isfied the statutory and regulatory guidelines concerning wage with-
holding under a specific authorization. It also determined defend-
ant’s employment contract was a blanket authorization under
N.C. Gen. Stat. § 95-25.8(2)(b). Accordingly, defendant would need to
provide the class members both advance notice of the specific deduc-
tion amount and at least three calendar days from the date of the
notice of the deduction to withdraw the authorization. N.C. Gen. Stat.
§ 95-25.8(2)(b); N.C. Admin. Code tit. 13, r. 12.0305(d). The opinion
letter also reiterated that defendant need not provide both a specific
and blanket authorization form.

While administrative opinion letters are not binding on this Court,
we recognize it as evidence of defendant’s good faith to comply with
the statute. Brooks, Comr. of Labor v. Grading Co., 303 N.C. 573, 581,
281 S.E.2d 24, 29 (1981) (although not binding, interpretations of a
statute by the agency created to administer that statute are provided
some deference by appellate courts) (citing In re Appeal of North
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Carolina Savings and Loan League, 302 N.C. 458, 466, 276 S.E.2d
404, 410 (1981)).

Defendant’s daily log satisfies the requirements of both N.C. Gen.
Stat. § 95-25.8(2)(a) and N.C. Admin. Code tit. 13, r. 12.0305(b) as a
specific authorization. We decline to consider whether defendant’s
employment contract meets the statutory and Code requirements as a
blanket authorization.

This portion of plaintiff’s assignment of error is overruled.

B. Incident of and Necessary to Employment

Plaintiff contends the optional transportation services offered by
defendant to the class members are a benefit to defendant and thus
are considered neither wages nor deductible. We disagree.

“An employer is allowed to count as wages the reasonable cost
‘of furnishing [an] employee with board, lodging, or other facilities,
if such board, lodging, or other facilities are customarily furnished
by such employer to his employees.”” Arriaga v. Florida Pacific
Farms, L.L.C., 305 F.3d 1228, 1236 (2002) (quoting 29 U.S.C.
§ 203(m)). The employer may then deduct the reasonable cost from
the employee’s paycheck, even if the net sum is below the minimum
wage. 29 C.F.R. § 531.27 (2004). The United States Department of
Labor (“the USDOL”) defines “other facilities” as

[m]eals furnished at company restaurants or cafeterias or by hos-
pitals, hotels, or restaurants to their employees; meals, dormitory
rooms, and tuition furnished by a college to its student employ-
ees; housing furnished for dwelling purposes; general merchan-
dise furnished at company stores and commissaries (including
articles of food, clothing, and household effects); fuel (including
coal, kerosene, firewood, and lumber slabs), electricity, water,
and gas furnished for the noncommercial personal use of the
employee; transportation furnished employees between their
homes and work where the travel time does not constitute hours
worked compensable under the Act and the transportation is not
an incident of and necessary to the employment.

29 C.FR. § 531.32(a) (2004) (emphasis supplied). If the “facilities”
provided are primarily for the benefit of the employer, the cost may
not be included in computing wages and the employer must “reim-
burse the expense up to the point the FLSA minimum wage provi-
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sions have been met.” Arriaga, 305 F.3d at 1241-42; 29 C.FR.
§ 531.3(d)(1) (2004). We must decide whether the optional trans-
portation service offered to the class members is “an incident of
and necessary to the employment” and primarily for the benefit of
defendant. 29 C.F.R. § 531.32(a).

Plaintiff cites Arriaga as authority to show the transportation
service was “an incident of and necessary to” defendant’s business
and primarily for defendant’s own benefit. 305 F.3d at 1228. There,
domestic agricultural employers hired nonimmigrant aliens from
Mexico as farm laborers to work on a seasonal basis. Id. at 1232.
Laborers who passed the interview process paid their own passage to
the United States, visa costs, and various recruiting fees. Id. at 1234,
After deducting these expenses from wages earned, the net income
fell below the minimum wage. Id. at 1231-32.

The Eleventh Circuit held the transportation costs were “an inci-
dent of and necessary to the employment” and the employers must
reimburse the laborers for expenses paid in coming to the employ-
ment. Id. at 1242. The court noted the key factor was transportation
costs that were “an inevitable and inescapable consequence of having
foreign . . . workers employed in the United States. Id. The court care-
fully distinguished that situation from one where an employer “hires
from its locale.” Id. Further, the court distinguished between costs
“arising from the employment itself and those that would arise in the
course of ordinary life” by interpreting “other facilities” as meaning
“employment-related costs . . . that would arise as a normal living
expense.” Id. at 1242-43.

We find Arriaga persuasive, but not as plaintiff argues. The para-
mount distinction between the case at bar and Arriaga is exactly
what the court discussed. In Arriaga, transportation expenses were
both inevitable under the program employers used to recruit and hire
foreign workers and is substantially different from normal commut-
ing costs. Here, defendant’s transportation service is one of several
options the class members may utilize in traveling to and from job
sites after defendant “hired from its locale.” Id. at 1242. The class
members may use their own vehicle, ride public transportation, walk,
car pool with another driver, or sign up for defendant’s optional trans-
portation service. The choices facing the class members are the same
encountered by each worker every day and are not unique to defend-
ant’s business. It is immaterial that the trip the class members pay for
is between defendant’s home office and the job sites.
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We find the optional transportation offered by defendant falls
within the category of “other facilities.” Id. at 1242-43. Defendant
properly deducts the associated transportation cost from the class
members’ paychecks.

Plaintiff has failed to show and we find no evidence in the record
that a genuine issue of material fact exists or defendant improperly
withheld wages from the class members. Defendant’s authorization
form satisfies the requirements of both N.C. Gen. Stat. § 95-25.8 and
N.C. Admin. Code tit. 13, r. 12.0305. The class members receive suffi-
cient notice of the transportation option, its cost, the process of elect-
ing to use the van pool, and the subsequent wage withholding. This
assignment of error is overruled.

VI. Time Spent Waiting and Traveling to and from Work

[2] Plaintiff contends that time spent waiting and traveling between
defendant’s office and the job sites is compensable under N.C. Gen.
Stat. § 95-25.6 (2003), which states, “[e]very employer shall pay every
employee all wages and tips accruing to the employee on the regular
payday. Pay periods may be daily, weekly, bi-weekly, semi-monthly, or
monthly. Wages based upon bonuses, commissions, or other forms of
calculation may be paid as infrequently as annually if prescribed in
advance.” We disagree.

A. N.C. Gen. Stat. § 95-25.6

Plaintiff argues defendant is breaching “an express oral if not
written contract” between the parties requiring defendant to pay the
class members in accordance with the FLSA, which triggers the
requirements of N.C. Gen. Stat. § 95-25.6. Plaintiff concedes defend-
ant’s employment contract specifically addresses this issue in defend-
ant’s favor. However, plaintiff requests this Court to “look[] beyond
the language contained in the [contract]” to federal statutes, regula-
tions, and case law, to find waiting and traveling time compensable
under these circumstances.

The applicable provision of defendant’s employment contract
states, “Once you have been given a time ticket, you are complete-
ly relieved of duty and are free to use the time between being
assigned a time ticket and the time the job starts effectively and for
your own purposes.”

The record indicates the class members are informed they will
only be compensated for time spent working at the job site. A copy of
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defendant’s employment contract with plaintiff's signature is
included in the record on appeal. Plaintiff also testified defendant
never told him “hours worked” included wait time or travel time to
and from the job site.

The employment contract does not provide for the compensation
the class members seek. Plaintiff admitted that he agreed to and
understood this policy. This agreement bears his signature. We find
no violation of N.C. Gen. Stat. § 95-25.6. We now consider whether
federal law requires defendant to compensate the class members for
time spent waiting for and traveling to work.

B. The Portal to Portal Act

The Portal to Portal Act, 29 U.S.C. § 254, does not require em-
ployers to pay employees for the following activities:

(1) walking, riding, or traveling to and from the actual place of
performance of the principal activity or activities which such
employee is employed to perform, and

(2) activities which are preliminary to or postliminary to said
principal activity or activities, which occur either prior to the
time on any particular workday at which such employee com-
mences or subsequent to the time on any particular workday at
which he ceases, such principal activity or activities.

29 U.S.C. § 2b4(a) (2003) (emphasis supplied). The issue before us is
whether the class members’ wait or travel time is a “principal activ-
ity” and compensable. We hold that it is not.

Employers must compensate employees for time spent waiting
and traveling when “it is part of a principal activity of the employee,
but not if it is a preliminary or postliminary activity.” Vega v. Gasper,
36 F.3d 417, 425 (5th Cir. 1994) (citing The Portal to Portal Act, 29
U.S.C. § 254 ). “Principal activity” is integral and indispensable to the
employer’s business. Karr v. City of Beaumont, Tex., 950 F. Supp.
1317, 1322 (E.D.Tex. 1997) (citing Truslow v. Spotsylvania County
Sheriff, 783 F. Supp. 274, 277 (E.D. Va. 1992) (citing 29 U.S.C.
§ 254(a)(2), (b)), aff'd per curiam, 993 F.2d 1539 (4th Cir. 1993).
They include duties “ ‘performed as part of the regular work of the
employees in the ordinary course of business[,] work [that] is neces-
sary to the business . . . . [and also] primarily for the benefit of the
employer.” ” Vega, 36 F.3d at 424 (quoting Dunlop v. City Electric,
Inc., 527 F.2d 394, 401 (5th Cir. 1976)).
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Preliminary activities are those “engaged in by an employee
before the commencement of his ‘principal’ activity or activities . ...”
29 C.FR. § 790.7(b) (2004). “ ‘[Plostliminary activity’ means an activ-
ity engaged in by an employee after the completion of his ‘principal’
activity or activities . . . .” Id. Preliminary and postliminary activities
are spent primarily for the employees’ own interests, completed at
the employees’ convenience, and not necessary ‘to the employer’s
business. Jerzak v. City of South Bend, 996 F. Supp. 840, 848
(N.D.Ind. 1998).

1. Waiting Time

Plaintiff asserts that he and the class members should be com-
pensated for waiting time after receiving job assignments and
physically commencing work at the job sites and after stopping work
and returning to defendant’s office. We consider two factors in deter-
mining whether plaintiff’s waiting time is a “principal activity,” com-
pensable under The Portal to Portal Act. The first issue is whether the
time spent is predominantly to benefit the employer and integral to
the job. Preston v. Settle Down Enterprises, Inc., 90 F. Supp. 2d 1267,
1278-79 (N.D.Ga. 2000) (citations omitted); Vega, 36 F.3d at 425 (cit-
ing Mireles v. Frio Foods, Inc., 899 F.2d 1407, 1411 (5th Cir. 1990)).
The second issue is whether the employee is able to use the time for
their own personal activities. Vega, 36 F.3d at 426 (citing Mireles, 899
F.2d at 1413.)

Defendant provides temporary labor to its customers on an as-
needed basis. Customers request defendant’s services when extra
help is needed on any variety of construction projects. Defendant
hires enough workers on a daily basis to satisfy customers’ demands.
Workers receive assignments only if work is available on that partic-
ular day, on a first come first serve basis. Defendant does not require
individuals to wait for customers to request labor services.

After receiving a work assignment, the class members elect how
to travel from defendant’s office to the job site. They can use their
own vehicle, ride public transportation, walk, car pool with another
driver, or sign up for defendant’s optional transportation service.
Defendant neither restricts the class members’ activities while they
wait for the ride nor while in transit. They are free to do as they
please. At the end of the work day, the class members have the option
of either returning to the office to get their paycheck that night or at
a later date.
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Based on this evidence, we hold the class members’ time
spent waiting is preliminary and postliminary activity and non-
compensable. The class members’ principal activity, that which
defendant hired them for, was to perform work at customers’ job
sites on a daily basis. Temporary labor is the entire scope of defend-
ant’s business. Customers pay for that service, which begins upon
arrival at the job site and stops at the end of the work day. The class
members’ idle time either before or after the workday is personal.
Many spend waiting time reading the newspaper, sleeping, drinking
coffee, eating meals, watching television, or socializing with other
waiting workers.

The amount of time the class members spend waiting directly
correlates to their choice of transportation. They are free to spend
that time as they wish. It is neither beneficial nor indispensable to
defendant’s business. We decline to extend “hours worked” to include
the class members’ waiting time prior to arrival at or after leaving the
job site at the end of the day.

2. Travel Time

Travel time is only compensable under The Portal to Portal Act if
it is a principal activity of the employee. 29 U.S.C. § 254. Normal com-
muting from home to work and back is considered ordinary travel
and not a “principal activity” absent a contract stating otherwise. 29
U.S.C. § 254; 29 C.FR. §§ 785.34, 785.35 (2004). Travel from an
employer’s campus to the “actual place of performance” is noncom-
pensable. 29 C.F.R. § 790.7(e) (2004). However, travel between job
sites after work has begun for the day is compensable. Wirtz v.
Sherman Enterprises, Inc., 229 F. Supp. 746, 753 (1964) (emphasis
supplied); 29 C.F.R. § 785.38 (2004).

Plaintiff relies heavily on Preston, 90 F. Supp. 2d 1267, to sup-
port its argument that travel time to and from the job sites is com-
pensable as a principal activity. In Preston, the defendant provided
temporary labor to customers on a daily basis. 90 F. Supp. 2d at 1272.
Laborers hired were furnished transportation from the defendant's
office to the job sites. Id. at 1273. The court analyzed the issue by
reviewing 29 C.F.R. § 785.38, which states in part:

Time spent by an employee in travel as part of his principal activ-
ity, such as travel from job site to job site during the workday,
must be counted as hours worked. Where an employee is required
to report at a meeting place to receive instructions or to perform
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other work there, or to pick up and to carry tools, the travel from
the designated place to the work place is part of the day’s work,
and must be counted as hours worked regardiess of contract, cus-
tom, or practice.

Based on this regulation, the court considered three important
factors: (1) whether workers were required to meet at the defend-
ant’s office before going to the job site; (2) whether workers per-
formed labor before going to the job site; and (3) whether workers
picked up and carried tools to the job site. Preston, 90 F. Supp. 2d at
1280-81. Factors two and three did not apply in Preston. Id. at 1280.
However, the court ruled on factor one that “arriving at a business on
one's own initiative seeking employment” is not the same as an
employer requiring an employee to report at a meeting place. Id. at
1280-81. Thus, “hours worked” did not begin accruing until after
arrival at the job site.

Applying the same analysis here, we find identical answers to fac-
tors one and two. First, defendant does not require employees to
report at its office at a certain time. Rather, it established the policy
for laborers to follow if they are interested in seeking employment
from defendant on a daily basis. Second, the class members do not
perform any work either at defendant’s office, or while in transit to
the job sites. Third, unlike Preston, the record indicates that the class
members are provided personal protective equipment after receiving
an assignment and before reporting to the job site. We address factor
three, the picking up and carrying of tools to the job site.

In Crenshaw v. Quarles Drilling Corp., 798 F.2d 1345 (10th Cir.
1986) and D A & S Oil Well Servicing, Inc. v. Mitchell, 262 F.2d 552
(10th Cir. 1958), the courts found travel time compensable as an indis-
pensable part of the employees’ jobs. Employer-defendants in both
cases required their employees to transport specialized equipment
necessary to service oil wells. Crenshaw, 798 F.2d at 1346, D A & S
Oil Well Servicing, Inc., 262 F.2d at 553-54. In an unpublished opin-
ion, the District Court for the Eastern District of Kentucky held that
in situations where employees are transporting specialized equip-
ment to the job site, “it can be concluded that the transportation of
specialized equipment, provided by the employer, is work in and of
itself.” Spencer v. Auditor of Public Accounts, No. 88-54, 1990 U.S.
Dist. Lexis 1076 (E.D.Ky. Jan. 30, 1990).

The USDOL addressed this issue in 29 C.F.R. § 790.7, its own
expansive interpretation of “preliminary” and “postliminary” activi-
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ties. The regulation distinguished between an employee transport-
ing heavy equipment and ordinary hand tools. 29 C.F.R. § 790.7(d)
(2004). In considering heavy equipment, the regulation states the
employee’s travel “is not segreable from the simultaneous perform-
ance of his assigned work (the carrying of the equipment, etc.)....”
and does not fall under the noncompensable travel outlined by The
Portal to Portal Act. Id.

We agree with this distinction between the transportation of spe-
cialized and heavy equipment and the non-unique protective equip-
ment issued to the class members by defendant. The record indicates
the class members receive hard hats, boots, and gloves. These imple-
ments are not “specialized” and are used in a wide variety of manual
labor jobs. It is a different situation from an employee transporting
specialized vehicles, tools, or heavy equipment necessary to perform
specialized work. The receipt of general protective equipment does
not make travel time compensable under 29 C.FR. § 785.38. If its
issuance constituted the beginning of “hours worked,” employers
would wait until employees arrived at the job site before distributing
the protective gear.

The Fifth Circuit encountered the issue of compensable travel
time in Vega, 36 F.3d 417. The defendant, a farm laborer contractor,
provided its employee-laborers transportation, for a fee, to and from
the farm sites. Id. at 423. The court held the traveling time was pre-
liminary and postliminary activity and not compensable. Id. at 425. It
based its decision on factors present in the case at bar. First, the
laborers performed no work prior to getting on the bus in the morn-
ing. Id. Second, the defendant offered the transportation as an option
to the workers and did not require its usage. Id. Third, not all of the
laborers elected to use the transportation. /d. The court concluded
the travel from the defendant’s office to the farm sites was an “an
extended home-to-work-and-back commute.” Id.

These factors, together with our analysis of Preston, compels us
to hold that the class members’ travel time is a preliminary and
postliminary activity and is noncompensable. This assignment of
error is overruled.

VII. Conclusion

Defendant complies with N.C. Gen. Stat. § 95-25.8 and N.C.
Admin. Code tit. 13, r. 12.0305 in withholding the class members’
wages to pay for an optional transportation service to and from job
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sites. The class members are not due compensation for time spent
waiting for and traveling on defendant’s optional transportation

service under N.C. Gen. Stat. § 95-25.6. The trial court’s grant of sum-
mary judgment for defendant is affirmed.

Affirmed.

Judges BRYANT and LEVINSON concur.

A&F TRADEMARK, INC.; CACIQUECO, INC.; EXPRESSCO, INC.; LANCO, INC,;
LERNCO, INC.; LIMCO INVESTMENTS, INC.; LIMTOO, INC.; STRUCTURECO,
INC.; anp V. SECRET STORES, INC., PeriTIONERS V. E. NORRIS TOLSON,
SECRETARY OF REVENUE, STATE OF NORTH CAROLINA, AND HIS SUCCESSORS, RESPONDENTS

No. COA03-1203
(Filed 7 December 2004)

1. Taxation— Delaware trademark holding company—income
taxes

The Court of Appeals rejected the argument that an adminis-
trative rule exceeded statutory provisions in the imposition of
income tax liability on Delaware trademark holding companies
whose related retail companies did business in North Carolina.
The Legislature endorsed the Secretary of Revenue’s interpreta-
tion of the statute (in the administrative rules) by not amending
the statute.

2. Taxation— Delaware trademark holding company—fran-
chise taxes
The Department of Revenue did not exceed its authority by
imposing franchise taxes on Delaware trademark holding compa-
nies whose related retail companies did business in North
Carolina. If, as the taxpayers contend, the heart of the franchise
tax statute is the State’s expectation of a return for what has been
provided, the quid pro quo for which the State can expect a return
is the provision of privileges and benefits that fostered and pro-
moted the related retail companies, including an orderly society
in which to do business.
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3. Constitutional Law— Commerce Clause—trademark licens-
ing—physical presence in NC
There is a substantial nexus sufficient to satisfy the
Commerce Clause in a taxation case where a wholly-owned sub-
sidiary licenses trademarks to a related retail company operating
stores in North Carolina. The contention that physical presence is
the sine quo non under the Commerce Clause for income and
franchise taxes is rejected.

4. Taxation—  trademark holding company—excluded
corporations

Trademark holding companies were correctly classified as
excluded corporations (companies which receive more than half
their income from dealing in intangible property) and the ap-
propriate tax apportionment formula was used. It does no
violence to the plain meaning of “deal in” to hold that it encom-
passes these activities.

Appeal by petitioners from order entered 22 May 2003 by Judge A.
Leon Stanback in Wake County Superior Court. Heard in the Court of
Appeals 8 June 2004.

Womble, Carlyle, Sandridge & Rice, by Burley B. Mitchell, Jr.
and Sean E. Andrussier; Morrison & Foerster, L.L.P.,, by Paul H.
Frankel and Hollis L. Hyans; and Alston & Bird, L.L.P., by
Jasper L. Cummings, Jr., for petitioners-appellants.

Attorney General Roy Cooper, by Assistant Attorney General
Kay Linn Miller Hobart, for respondent-appellee.

Nelson, Mullins, Riley & Scarborough, L.L.P, by George M.
Teague, on behalf of North Carolina Manufacturers
Assoctation, North Carolina Citizens for Business and
Industry, North Carolina Biosciences Organization, and North
Carolina Electronics and Information Technologies Associa-
tion, amict curiae.

CALABRIA, Judge.

This appeal involves the assessment of corporate franchise
and income taxes against A&F Trademark, Inc., Caciqueco, Inc.,
Expressco, Inc., Lanco, Inc., Lernco, Inc., Limco Investments,
Inc., Limtoo, Inc., Structureco, Inc., and V. Secret Stores, Inc. (collec-
tively, the “taxpayers”). Each of the taxpayers is a wholly-owned, non-
domiciliary subsidiary corporation of the Limited, Inc. (the
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“Limited”), an Ohio corporation. Since 1963, the Limited has been
engaged in retail sales and is currently engaged in the nationwide
retail sale of men’s, women’s, and children’s clothing and accessories
via separate retail operating subsidiaries (the “related retail compa-
nies”), nine of which operate in North Carolina.! These related retail
companies have over 130 locations in North Carolina.

Since the beginning of operations, the Limited developed and cul-
tivated intangible intellectual property including trademarks, trade
names, service marks, and associated goodwill. In so doing, the
Limited incurred substantial expenses, which were deducted from
gross income and reduced federal and North Carolina income taxes.
In addition, all of the Limited’s intellectual property was registered,
monitored, policed, and defended against infringement by the
Limited’s own in-house legal counsel. During the 1980’s and early
1990’s, however, the Limited properly incorporated the taxpayers in
Delaware as trademark holding companies and properly assigned to
each of the taxpayers certain trademarks in separate L.R.C. § 351 tax-
free exchanges. Each related retail company that assigned its trade-
mark and associated goodwill to the related trademark holding com-
pany received little or no consideration for the transfer and did not
have the trademark valued by a third party for a determination of its
actual worth. The record on appeal indicates the trademarks at issue
in this case had a value of approximately $1.2 billion dollars.

After the trademarks were assigned to the taxpayers, the related
retail companies and the taxpayers entered into licensing agreements
whereby the related retail companies licensed the marks back from
the taxpayers.? The net result of the assignment and licensing back
was that there was no change in the day-to-day operations of the
related retail companies. However, each licensing agreement
required the related retail company to pay to the proper taxpayer, as
licensor, a royalty payment for the use of the trademark in the
amount of five to six percent of its retail operating gross sales. These
payments were made by an accounting journal entry. No checks were
written and no physical transfer of funds occurred. Subsequently, the

1. The nine retail companies are The Limited Stores, Inc., Cacique, Inc., Express,
Inc., Lane Bryant, Inc., Lerner, Inc., Limited Too, Inc., Structure, Inc., Victoria's Secret,
Inc., and Abercrombie & Fitch.

2. Limco Investments, Inc. (“Limco”) licensed trademark rights to The Limited,
Inc.; Caciqueco, Inc. to Cacique, Inc.; Expressco, Inc. to Express, Inc.; Lanco., Inc. to
Lane Bryant, Inc.; Lernco, Inc. to Lerner, Inc.; Limtoo, Inc. to Limited Too, Inc,;
Structureco, Inc. to Structure, Inc.; V. Secret Stores, Inc. to Victoria’s Secret, Inc.; and
A&F Trademark, Inc. to Abercrombie and Fitch, Inc.
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taxpayers entered into agreements loaning any excess operating
funds back to the related retail companies in the form of notes receiv-
able bearing a market rate of interest.? No attempts were made to col-
lect any outstanding notes, and they were marked “Do Not Collect.”
Under the licensing and loan agreements, the related retail companies
collectively paid to the taxpayers $301,067,619 in royalties and
$122,031,344 in interest in 1994, accounting for 100% of the taxpayers’
income for that year. The related retail companies deducted these
royalty and interest expenses for tax purposes. The taxpayers have
no employees and share office space, equipment, and supplies; their
listed primary office address is also the primary office address of
approximately 670 other companies unrelated to the Limited or its
wholly-owned subsidiaries.

The taxpayers did not file corporate franchise and income tax
returns in North Carolina for their fiscal years ending 31 January
1994. North Carolina’s Secretary of Revenue (the “Secretary” or
“respondent”) gave notice of proposed assessments of corporate
franchise and income tax. The taxpayers protested and, after an
administrative hearing, the Secretary issued a final decision on 19
September 2000 sustaining the proposed assessments against the tax-
payers without penalties. The taxpayers appealed to the Tax Review
Board, which affirmed the final decision. The taxpayers filed a peti-
tion in Wake County Superior Court, requesting that the decision be
reversed or, in the alternative, modified. By order filed 22 May 2003,
the trial court summarily determined that the “Administrative
Decision of the Tax Review Board should be affirmed in its entirety.”
From that order, the taxpayers appeal to this Court.

On appeal, two primary issues are presented. First, we must
determine whether the taxpayers were “doing business” in North
Carolina under the relevant statutory provisions, and second, we
must determine whether respondent’s attempt to assess the taxes in
the instant case offends the Commerce Clause of the United States
Constitution. If we conclude the taxpayers were doing business and
the tax imposed was constitutionally sound, we must further deter-
mine whether the taxpayers are “excluded corporations” under N.C.
Gen. Stat. § 105-130.4(a)(4) (2003). Each issue involves either a ques-
tion of statutory construction or the taxpayers’ constitutional rights.
Accordingly, our standard of review is de novo. Piedmont Triad

3. By way of example, the Tax Review Board found that, for the tax years 1992
through 1994, “Limco’s total expenses . . . were $729,175, [or] 0.2% of its total accrued
income of $311,952,574 during the same period.”
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Airport Auth. v. Urbine, 354 N.C, 336, 338, 5564 S.E.2d 331, 332 (2001);
In re Proposed Assessments v. Jefferson-Pilot Life Ins. Co., 161 N.C.
App. 558, 559, 589 S.E.2d 179, 180 (2003).

I. Doing Business

The taxpayers first assert the Department of Revenue (“DOR”)
lacked statutory authority to tax them because they were not
“doing business” in North Carolina. Specifically, the taxpayers assert
“they did not transact business in this State and [neither sought nor]
were required to seek . . . authorization to conduct business in this
State.” In addition, the taxpayers point out they had no offices,
employees, tangible property, transactions with residents, or cus-
tomer service in North Carolina.

A. Income Tax

[1] Under N.C. Gen. Stat. § 105-130.3 (2003), “[a] tax is imposed on
the State net income of every C Corporation doing business in this
State.” In administering the duties under N.C. Gen. Stat. § 105-130.3,
the Secretary adopted N.C. Admin. Code tit. 17, r. 5C.0102(a) (2004),
defining “doing business in this State” as that phrase was used in the
statute for income tax purposes. N.C. Admin. Code tit. 17, r.
5C.0102(a) provides, in pertinent part, as follows:

For income tax purposes, the term “doing business” means the
operation of any business enterprise or activity in North Carolina
for economic gain, including . . . the owning, renting, or operating
of business or income-producing property in North Carolina
including . . . [t]Jrademarks [and] tradenames . . . .

According to our Supreme Court, “ ‘[t]he construction adopted by the
administrators who execute and administer a law in question is one
consideration where an issue of statutory construction arises.””
Polaroid Corp. v. Offerman, 349 N.C. 290, 301, 507 S.E.2d 284, 293
(1998) (quoting John R. Sexton & Co. v. Justus, 342 N.C. 374, 380, 464
S.E.2d 268, 271 (1995)). “[S]uch construction is ‘strongly persuasive’
and . . . entitled to ‘due consideration.” ” See id., 349 N.C. at 302, 507
S.E.2d at 293 (quoting Shealy v. Associated Transp., Inc., 252 N.C.
738, 742, 114 S.E.2d 702, 705 (1960)). Indeed, under operation of N.C.
Gen. Stat. § 105-264 (2003), the Secretary’s interpretation of a statute
he administers is “prima facie correct.”

The taxpayers assert N.C. Admin. Code tit. 17, r. 5C.0102(a) “is of
no consequence” because amendments to the income tax statute
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occurring in 2001 (the “2001 amendments”) indicates “that the
agency’s rule [improperly] expanded the income tax statute” in-
stead of interpreting it. See Duke Power Co. v. Clayton, Comr. of
Revenue, 274 N.C. 505, 511, 164 S.E.2d 289, 294 (1968) (holding an
administrative interpretation “cannot change the meaning of a statute
or control the Court’s interpretation of it”). The taxpayers argue the
only possible purpose for the 2001 amendments was to “cover the
receipt of royalty income from the in-state use of licensed trade-
marks[;]” therefore, the administrative rule must be deemed an
improper expansion of the statute prior to 2001.

During the 2001 session, the General Assembly amended “Part 1
of Article 4 of Chapter 105 of the General Statutes . . . by adding a new
section.” 2001 N.C. Sess. Laws 327, s. 1.(b). The bill amending the
statute was entitled “An Act to Combat Tax Fraud, Enhance
Corporate Compliance with Taxes on Trademark Income, [and]
Assure that Franchise Tax Applies Equally to Corporate Assets[.]”
2001 N.C. Sess. Laws 327. The 2001 amendments added a royalty
income reporting option with the stated purpose of “provid[ing] tax-
payers with an option concerning the method by which . . . royalties
[received for the use of trademarks in North Carolina as income
derived from doing business in this State] can be reported for taxa-
tion when the recipient and the payer are related members.” Id.,
s. 1.(a). The General Assembly expressed its intent in enacting the
royalty reporting option as follows: “It is the intent of this section
[N.C. Gen. Stat. § 105-130.7A] to reward taxpayers who comply [with
the State tax on income generated from using trademarks in manu-
facturing and retailing activities].” 2001 N.C. Sess. Laws 327, s. 1.(a).
Examining the title, purpose, and intent of the 2001 amendments, it is
clear that the taxpayers’ contention cannot be sustained.

First, the title of the bill clearly denotes that its function was to
enhance compliance “with the State tax on income generated from
using trademarks in [manufacturing and retailing] activities.” Id.
Though elementary in nature, we note such a function necessarily
contemplates not only that current corporate practices were insuffi-
ciently compliant but also that there existed such enacted taxes on
trademark income with which corporations were actually required to
comply. Second, in a related manner, the title of the amendment des-

4. Royalty is defined as “[a]n amount charged that is for, related to, or in connec-
tion with the use in this State of a trademark. The term includes royalty and technical
fees, licensing fees, and other similar charges.” 2001 N.C. Sess. Laws 327, s. 1.(b). Our
use of the term royalty or royalty income will apply to both the taxpayers’ royalty and
interest income.
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ignates that its function, in part, was to combat tax fraud. It is diffi-
cult to determine how tax fraud could occur in the absence of laws or
regulations requiring the payment of taxes. See Black’s Law
Dictionary 1474 (7th ed. 1999) (defining tax fraud and tax evasion as
“[t}he willful attempt to defeat or circumvent the tax law in order to
illegally reduce one’s tax liability”). Third, the stated purpose was
merely to add a reporting option to the income tax statute, not to
modify or change what constituted taxable income.> Fourth, the
intent of the legislature is made clear on the face of the session
law: to reward corporations complying with state income tax provi-
sions imposing taxes on the use of trademarks in certain activi-
ties, including retailing. In summary, the language contained in the
2001 amendments supports the premise that N.C. Admin. Code tit. 17,
r. 5C.0102(a) was consistent with N.C. Gen. Stat. § 105-130.3 rather
than an expansion of it.

Our determination that the 2001 amendments endorsed rather
than changed the scope of the income tax statute has fatal effects on
the remaining arguments asserted by the taxpayers. The taxpayers’
remaining arguments depend on the premise that the phrase “doing
business in this State” in N.C. Gen. Stat. § 105-130.3 does not encom-
pass their activities in North Carolina; therefore, DOR exceeded its
statutory authority in imposing the income taxes at issue in the
instant case. However, the taxpayers have proffered no other argu-
ment against the Secretary’s interpretation and have thus failed to
rebut the presumption that it is prima facie correct. This is especially
true in light of our discussion concerning the 2001 amendments,
which indicates that the administrative rule, at all times, has properly
reflected the policy of the General Assembly for income taxation of
trademark royalty payments.

“[T]he legislature is always presumed to act with full knowledge
of prior and existing law . . . .” Polaroid Corp., 349 N.C. at 303, 507
S.E.2d at 294. Thus, when a statute is interpreted, and the legislature
acquiesces in that interpretation by failing to amend the statutory
provision, our courts assume the legislature “is satisfied with that
interpretation” and accord it “‘great weight in arriving at [the
statute’'s] meaning.” ” Id. (quoting State v. Emery, 224 N.C. 581, 587,
31 S.E.2d 858, 862 (1944)). The administrative rule as modified in 1992
is directly applicable for income tax purposes to the taxpayers’ activ-

5. That the amendment was designed to permit corporations to change the
method of reporting fully explains why it is to be applied prospectively. See 2001 N.C.
Sess. Laws 327, s. 1.(f).
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ities in North Carolina. In the following two years, the General
Assembly did nothing to indicate its dissatisfaction with N.C. Admin.
Code tit. 17, r. 5C.0102(a), and nine years later, it amended Article 4
of Chapter 105 of the General Statutes to add a royalty income report-
ing option to reward and enhance compliance with N.C. Admin.
Code tit. 17, r. 5C.0102(a), the administrative rule the taxpayers
assert is of “no consequence.” Far from passively acquiescing in the
Secretary’s interpretation, the General Assembly endorsed it.
Accordingly, we find unpersuasive any argument that the administra-
tive rule exceeded the reach of the statutory income tax provisions as
contemplated by the General Assembly.

B. Franchise Tax

[2] The taxpayers also assert the imposition of franchise taxes by
DOR exceeded its statutory authority. North Carolina General
Statutes § 105-122 (2003) imposes a franchise tax on “[e]very corpo-
ration . . . doing business in” North Carolina. For franchise tax pur-
poses, “doing business” is defined as “[e]ach and every act, power, or
privilege exercised or enjoyed in this State, as an incident to, or by
virtue of the powers and privileges granted by the laws of this State.”
N.C. Gen. Stat. § 105-114(b)(3) (2003).8 Our Supreme Court has char-
acterized this tax as one “imposed upon corporations for the oppor-
tunity and privilege of transacting business in this State. It is an
annual tax which varies with the nature, extent and magnitude of the
business conducted by the corporation in this State.” Realty Corp. v.
Coble, Sec. of Revenue, 291 N.C. 608, 611, 231 S.E.2d 656, 658 (1977).
The taxpayers assert the franchise tax is a quid pro quo where the
business compensates the State for the burden of protecting and fos-
tering the endeavor, and such a quid pro quo is “utterly lacking here.”
We disagree.

It is beyond dispute that North Carolina has provided privileges
and benefits that fostered and promoted the related retail companies.
By affording these benefits to the related retail companies, additional
benefits have inured to the taxpayers. If, as the taxpayers assert, the
heart of the franchise tax statute is the legitimate expectation of the
State to ask for something in return for that which it has provided, we
fail to see how North Carolina has not promoted or fostered the tax-
payers’ endeavors. In addition, we agree with the broad rationale

6. We agree with the taxpayers that N.C. Admin. Code tit. 17, r. 5C.0102(a), which
by its own terms is “[f]or income tax purposes,” has no application to DOR’s authority
to impose a franchise tax in this case.
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accepted by the Supreme Court of South Carolina that by providing
an orderly society in which the related retail companies conduct busi-
ness, North Carolina has made it possible for the taxpayers to earn
income pursuant to the licensing agreements. See Geoffrey, Inc. v.
South Carolina Tax Commission, 437 S.E.2d 13, 18 (S.C. 1993)
(upholding a tax imposed on that portion of a non-domiciliary
trademark holding company’s income derived from the use of its
trademarks and trade names within South Carolina by a related retail
company). The protection of North Carolina’s marketplace by the
State provides the quid pro quo for which the State can expect a
return. We hold the taxpayers were “doing business in this
State;” therefore, the State did not exceed its authority by imposing
franchise taxes.

II. Commerce Clause

[38] The taxpayers alternatively assert that, even if they were doing
business within the contemplation of the applicable statutory provi-
sions, the Commerce Clause of the United States Constitution forbids
North Carolina from imposing the taxes at issue in this case. The tax-
payers contend they have no “substantial nexus” with North Carolina
on the grounds that they have no physical presence within the State.

The United States Constitution vests the United States Congress
with the power “[t]o regulate commerce with foreign nations, and
among the several states[.]” U.S. Const. art I, § 8§ cl.3. “[T]he
Commerce Clause is more than an affirmative grant of power; it has a
negative sweep as well. . . . ‘[B]y its own force’ [it] prohibits certain
state actions that interfere with interstate commerce.” Quill Corp. v.
North Dakota, 504 U.S. 298, 309, 119 L. Ed. 2d 91, 104 (1992) (quoting
South Carolina State Highway Dept. v. Barnwell Brothers, Inc., 303
U.S. 177, 185, 82 L. Ed. 734, 739 (1938)). This “negative sweep” is com-
monly referred to as the dormant Commerce Clause, which has been
interpreted to limit a state’s power to tax. Id.

Under current United State Supreme Court jurisprudence, a tax
challenged on Commerce Clause grounds will be upheld where it “[1]
is applied to an activity with a substantial nexus with the taxing State,
[2] is fairly apportioned, [3] does not discriminate against interstate
commerce, and [4] is fairly related to the services provided by
the State.” Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 279,
51 L. Ed. 2d 326, 331 (1977). “The second and third parts of [the
Complete Auto] analysis . . . prohibit taxes that pass an unfair share
of the tax burden onto interstate commerce. The first and fourth
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prongs . . . limit the reach of the state taxing authority so as to ensure
that state taxation does not unduly burden interstate commerce.”
Quill, 504 U.S. at 313, 119 L. Ed. 2d at 107. Nonetheless, the Supreme
Court has repeatedly reiterated that “[i]t was not the purpose of the
commerce clause to relieve those engaged in interstate commerce
from their just share of [the] state tax burden even though it increases
the cost of doing the business.” Western Live Stock v. Bureau of
Revenue, 303 U.S. 250, 254, 82 L. Ed. 823, 827 (1938).

The taxpayers’ assertion on appeal, that they did not have a sub-
stantial nexus with North Carolina because they have no physical
presence in this State, is premised upon the first prong of the
Complete Auto test. The taxpayers contend that the presence of their
intangible property in North Carolina is irrelevant in light of the lack
of physical presence of offices, facilities, employees, and real or tan-
gible property, and that the Supreme Court’s rulings in National
Bellas Hess, Inc. v. Department of Revenue, 386 U.S. 763, 18 L. Ed. 2d
505 (1967) and Quill mandate that this Court find the tax sought to be
imposed by the State violates the Commerce Clause. We disagree.

Both Bellas Hess and Quill involved attempts by a state to re-
quire out-of-state mail-order vendors to collect and pay use taxes on
goods purchased within the state despite the fact that the vendors
had no outlets or sales representatives in the state. The Supreme
Court’s decision in Bellas Hess “stands for the proposition that a ven-
dor whose only contacts with the taxing State are by mail or common
carrier lacks the ‘substantial nexus’ required by the Commerce
Clause.” Quill, 504 U.S. at 311, 119 L. Ed. 2d at 106. In 1992, Quill re-
affirmed and clarified the holding in Bellas Hess and unequivocally
divorced the respective nexus requirements of the Due Process
Clause and the Commerce Clause. Id., 504 U.S. at 312, 119 L. Ed. 2d
at 106. In doing so, the Supreme Court cited the divergent aims of the
two clauses: due process “centrally concerns the fundamental fair-
ness of government activity” as against an “individual defendant” as
opposed to the Commerce Clause’s focus on the “structural concerns
about the effects of state regulation on the national economy.” Id.
Crucial to the taxpayers’ argument on appeal, the Supreme Court in
Quill ultimately concluded that, for purposes of sales and use taxes
assessed against vendors whose only contact with a state is by mail
or common carrier, the substantial nexus prong of Compleie Auto
could appropriately be determined by application of a “bright-line,
physical-presence requirement.” Id., 504 U.S. at 317, 119 L. Ed. 2d at
110. The taxpayers suggest this requirement applies to all taxes
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employed by the states for Commerce Clause nexus analyses
and, specifically, must be used in determining whether the taxes in
the present case are constitutionally infirm. We decline to adopt
the broad reading of Quill suggested by the taxpayers for numer-
OUS Teasons.

First, the tone in the Quill opinion hardly indicates a sweeping
endorsement of the bright-line test it preserved, and the Supreme
Court’s hesitancy to embrace the test certainly counsels against
expansion of it. In its discussion of the Commerce Clause, the
Supreme Court briefly summarized the numerous and shifting analy-
ses endorsed since recognition of the dormant Commerce Clause.
The Court went on to note that, while Bellas Hess did not conflict
with recent Commerce Clause cases, “contemporary Commerce
Clause jurisprudence might not dictate the same result were the issue
to arise for the first time today.” Quill, 504 U.S. at 311, 119 L. Ed. 2d
at 105. The Court stated that the evolution of its “recent Commerce
Clause decisions . . . signaled a ‘retreat from the formalistic constric-
tions of a stringent physical presence test in favor of a more flexible
substantive approach[.]’” Quill, 504 U.S. at 314, 119 L. Ed. 2d at
107. The Court further observed the physical-presence test, though
offset by the clarity of the rule, was “artificial at its edges.” Quzll, 504
U.S. at 315, 119 L. Ed. 2d at 108. In addition, the Court twice noted
that in other types of taxes, it had never articulated the same
physical-presence requirement adopted in Bellas Hess, see Quill, 504
U.S. at 314 and 317, 119 L. Ed. 2d at 108 and 110, but cautioned that
the failure to expand the Bellas Hess rule established for sales and
use taxes to other types of taxes did not imply that the Bellas Hess
rule as applied to sales and use taxes was vestigial or disapproved. Id.
Nonetheless, the Court’s choice to abstain from rejecting the Bellas
Hess rule for sales and use taxes fails to argue persuasively that the
rule should, for lack of rejection, be augmented to cover other types
of tax. While the Supreme Court may ultimately choose to expand the
scope of the physical-presence test reaffirmed in Quill beyond sales
and use taxes, its equivocal reaffirmation of that test does not readily
make that choice self-evident.

Second, retention of the Bellas Hess test was grounded, in no
small part, on the principle of stare decisis and the “substantial
reliance” on the physical-presence test, which had “become part of
the basic framework of a sizable industry.” Quill, 504 U.S. at 317, 119
L. Ed. 2d at 110. Neither consideration advocates for the position
adopted by the taxpayers in the present case. We need look no further
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than the language in Qu2ll to summarily dispense with the possibil-
ity that stare decisis plays an analogous role in the instant case:
the Supreme Court, as noted before, twice expressed that the bright-
line, physical-presence requirement of Bellas Hess had not been
adopted in other forms of taxation. Moreover, since the physical-
presence requirement has never been established by judicial prece-
dent for other forms of taxation and since this form of tax reduc-
tion in the instant case is relatively new, we dismiss the possibility
that analogous substantial reliance, as contemplated in Quill, exists
in this case.

Third, there are important distinctions between sales and use
taxes and income and franchise taxes “that makes the physical pres-
ence test of the vendor use tax collection cases inappropriate as a
nexus test[.]” Jerome R. Hellerstein, Geoffrey and the Physical
Presence Nexus Requirement of Quill, 8 State Tax Notes 671, 676
(1995). “[T]he use tax collection cases were based on the vendor’s
activities in the state, whereas” the income and franchise taxes in the
instant case are based solely on “the use of [the taxpayer’s] property
in th[is] state by the licensee[s]” and not on any activity by the tax-
payers in this State. Id. The “Supreme Court has made it clear that the
presence of the recipient of income from intangible property in a
state is not essential to the state’s income tax on income of a nonres-
ident.” Id. (citing International Harvester Co. v. Wisconsin Dept. of
Taxation, 322 U.S. 435, 441-42) 88 L. Ed. 1373, 1380 (1944) for the
proposition that states are entitled to tax a non-resident’s income to
the extent it is “fairly attributable either to property located in the
state or to events or transactions which, occurring there, are subject
to state regulation and which are within the protection of the state
and entitled to the numerous other benefits which it confers”).” Since
the tax at issue in this case is not based on the taxpayers’ activity in
North Carolina, but rather on the taxpayers’ receipt of income from
the use of the taxpayers’ property in this State by a commonly-owned
third party, “it would [be] inappropriate and, indeed, anomalous . . .
[to determine] nexus by [the taxpayers’] activities or [their] physical
presence” in North Carolina. Id. Moreover, “[u]nlike an income tax, a
sales and use tax can make the taxpayer an agent of the state, oblig-
ated to collect the tax from the consumer at the point of sale and then

7. Opponents of Geoffrey’s rationale vigorously resist the use of International
Harvester on the grounds that it concerned a Due Process challenge. We acknowledge
the validity of the point; however, the central holding of International Harvester has
been overwhelmingly endorsed: a State in which a corporation conducts business and
earns income may impose a tax on that portion earned therein.
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pay it over to the taxing entity.” Kmart Properties, Inc. v. Taxation
and Revenue Dep’t. of New Mexico, No. 21,140, at 13 (N.M. Ct. App.
Nov. 27, 2001) (“Kmart”).8 “[A] state income tax is usually paid only
once a year, to one taxing jurisdiction and at one rate, [but] a sales
and use tax can be due periodically to more than one taxing jurisdic-
tion within a state and at varying rates.” Id., at 13.

Given these reasons, we reject the contention that physical pres-
ence is the sine qua non of a state’s jurisdiction to tax under the
Commerce Clause for purposes of income and franchise taxes.
Rather, we hold that under facts such as these where a wholly-owned
subsidiary licenses trademarks to a related retail company operating
stores located within North Carolina, there exists a substantial nexus
with the State sufficient to satisfy the Commerce Clause. Accord
Geoffrey, 437 S.E.2d at 18 (holding that “by licensing intangibles [to
Toys 'R Us, an affiliated operating store,] for use in [South Carolina]
and deriving income from their use [t]here, Geoffrey hal[d] a ‘sub-
stantial nexus’ with South Carolina”); Kmart, at 15 (holding that “the
use of KPI's [the wholly-owned trademark holding company licensor]
marks within New Mexico’s economic market, for the purpose of gen-
erating substantial income for KPI, establishe[d] a sufficient nexus
between that income and the legitimate interests of the state and jus-
tifie[d] the imposition of a state income tax”).

We are also cognizant of the holding of the New Jersey Tax Court
in a case involving one of the taxpayers before this Court on the same
issue. Lanco, Inc. v. Dir., Div. of Tax’n., 21 N.J. Tax 200 (2003). In
that case, the New Jersey Tax Court concluded “that the physical
presence of the taxpayer or its employee(s), agent(s), or tangible
property in a jurisdiction has been and remains a necessary element
for a finding of substantial nexus under the Commerce Clause of the
United States Constitution.” Id., 21 N.J. Tax at 214. We respectfully
disagree. Summarizing the salient portions of that opinion, the New
Jersey Tax Court (1) found it “illogical” to have a physical presence
as a constitutional necessity for sales and use taxes but not for
income tax, (2) opined physical presence, as a prerequisite to state
taxation of income, was “fully consistent with and strongly suggested
by the Commerce Clause cases decided before Quill” because the cir-
cumstances of those cases involved taxpayers who were physically

8. Kmart was an unpublished opinion. Accordingly, while citation is disfavored
and it has no binding precedential authority, we nonetheless consider and find persua-
sive those portions of the opinion reproduced herein. References to Kmart will provide
page numbers as appearing on the copy of the opinion filed with the Clerk of the New
Mexico Court of Appeals.
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present in the state attempting to impose the tax, and (3) stated
“other state court cases decided since Quill do not follow the
Geoffrey rule.” Id., 21 N.J. Tax at 208-09.9

Regarding the first reason given by the New Jersey Tax Court, the
Quill opinion itself twice notes the singularity of its adoption and
reaffirmation of the physical-presence test for Commerce Clause
nexus in the arena of sales and use taxes. Moreover, as illustrated by
our analysis herein, we disagree with the New Jersey Tax Court that
there do not exist certain distinctions between the tax at issue in
Quill and those considered in the instant case that justify divergent
treatment. Regarding the second reason, we do not accord the same
import to pre-Quill cases in which it was far more likely that a tax-
payer would be required to be physically present (in the traditional
commercial sense) in a state in order to earn income there. Lastly, the
third reason espoused by the New Jersey Tax Court rings hollow. For
example, in discussing General Motors Corp. v. City of Seattle, 25
P.3d 1022 (Wn. App. 2001), cert. den., 535 U.S. 1056, 152 L. Ed. 2d 825
(2002), the New Jersey Tax Court dismisses the Washington appellate
court’s express declaration that it “decline{d] to extend Quill’s physi-
cal presence requirement” to a business and occupation tax on the
basis that the taxpayers in that case had a physical presence in that
Jjurisdiction. The corporation’s physical presence can hardly serve to
obscure the Washington Court’s unequivocal choice to stand with
Geoffrey’s containment of the Quill physical-presence test. More
importantly, any assertion that Geoffrey has not been, by and
large, approved of in subsequent cases cannot be sustained. See
J. Hellerstein & W. Hellerstein, State Taxation, Para. 6.11[3] at 6-16
(Warren, Gorham & Lamont, 3d ed. Cum. Supp. 2004) (comprehen-
sively analyzing judicial and administrative post-Geoffrey develop-
ments and summarizing that, although mixed, “judicial and adminis-
trative reaction to the opinion across the country has generally
supported [Geoffrey’s] position that Quill’s physical-presence test of
Commerce Clause nexus does not extend to income taxes™).

9. The taxpayers also argue, as persuasive authority, the holding of the Court of
Appeals of Tennessee in JJ.C. Penney National Bank v. Johnson, 19 S.W.3d 831 (Tenn.
Ct. App. 1999). We are not persuaded. While the reasoning of J.C. Penney appears, at
first blush, to extend Quill’s physical presence test to income taxes, the Tennessee
Court expressly abstained from determining “whether ‘physical presence’ is required
under the Commerce Clause[,]” see id., 19 S.W.3d at 842, and a subsequent unpublished
opinion from that same Court casts considerable doubt on whether it adopted “a
bright-line test of requiring an out-of-state company to have a ‘physical presence’ in
[Tennessee] in order to have a substantial nexus with it.” America Online, Inc. v.
Johnson, No. M2001-00927-COA-R3-CV, Tenn. Ct. App., July 30, 2002, at 2.
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III. Apportionment

[4] In their last assignment of error, the taxpayers assert the deci-
sions below improperly concluded they were excluded corporations
and improperly applied an unfavorable apportionment formula. In
1994, an “excluded corporation” was statutorily defined, in part, as
“a corporation which receives more than fifty percent (50%) of
its ordinary gross income from investments in and/or dealing in intan-
gible property.” N.C. Gen. Stat. § 105-130.4 (Cum. Supp. 1994). The
taxpayers assert they “do not fit within that definition because they
were not deriving their income from ‘investments and/or dealing in’
trademarks.” Rather, taxpayers contend they earned revenue by
“licensing, owning, managing and protecting trademarks,” which lies
outside of the plain meaning of “deal in” as set forth in Chrysler
Fin. Co. v. Offerman, 138 N.C. App. 268, 273, 531 S.E.2d 223, 226
(2000) (defining “deal in” as “to engage in buying and selling some
commodity” pursuant to New Webster's Dictionary and Thesaurus of
the English Language 247 (1992)). While the definition used in
Chrysler certainly constitutes one facet of the plain meaning of
“deal” or “deal in,” the recognition of that facet of the term’s plain
meaning does not and cannot obviate other commonly accepted defi-
nitions that provide the plain meaning of the term as used in the
statute. For example, “deal” is defined as “to do business” by The
American Heritage College Dictionary 356 (3rd ed. 1997). We do no
violence to the plain meaning of “deal in” by holding that it encom-
passes the taxpayers’ activities with respect to the trademarks. This
assignment of error is overruled.

We have carefully considered the taxpayers’ remaining arguments
and find them to be without merit.

Affirmed.

Judges WYNN and LEVINSON concur.
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DAVID B. MILLER, PLAINTIFF v. BARBER-SCOTIA COLLEGE, DEFENDANT

No. COA03-292
(Filed 7 December 2004)

1. Civil Rights— dismissed college professor—burden of
proof not carried

The trial court erred by not dismissing a claim for racial dis-
crimination under 42 U.S.C. § 1981 by a college professor who
was dismissed after a dispute with the administration over chang-
ing a grade. Plaintiff did not meet his burden of showing that
defendant’s stated reason for its action was a pretext.

2. Civil Rights— dismissed college professor—punitive dam-
ages—aggravated conduct—evidence insufficient
Assuming that the trial court properly denied defend-
ant’s motions to dismiss (which it did not) in a claim of racial dis-
crimination by a dismissed college professor, the trial court
erred by not granting defendant’s motions for a directed ver-
dict and a j.n.o.v. on punitive damages. The jury made no find-
ing of aggravated conduct and plaintiff’s testimony standing
alone is not sufficient, as its probative value is slight and it did
not address whether defendant knew that its purported actions
were illegal.

Judge Hupson concurring in part and dissenting in part.

Appeal by defendant from judgment entered 20 March 2001 by
Judge Donna H. Johnson in Cabarrus County District Court. Heard in
the Court of Appeals 20 November 2003.

U. Wilfred Nwauwa for plaintiff-appellee.

Plummer, Belo & Russell, PA, by Vernon A. Russell, for
defendant-appellant.

STEELMAN, Judge.

Defendant, Barber-Scotia College, appeals a trial court order
denying its motions for directed verdict and judgment notwith-
standing the verdict. For the reasons discussed herein, we vacate the
judgment of the trial court and reach only defendant’s first two
assignments of error.
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Plaintiff, David B. Miller, was a professor at defendant Barber-
Scotia College, teaching sociology, criminal justice, and anthro-
pology. In February 1997, plaintiff requested that defendant’s regis-
trar change a grade of Mr. Jones, a student, who had taken a course
taught by plaintiff.

Once a final grade for a student has been submitted by a profes-
sor to defendant, it can only be changed in accordance with a specific
policy adopted by defendant. This policy allows for a grade to be
changed in only four situations: (1) an incorrectly computed grade;
(2) an incorrect transcription of a grade; (3) an unintentional omis-
sion of some component of a student’s work; and (4) a successful
grade appeal. Any request for a grade change must be in writing and
must state the reason for the grade change. The grade change form
must be approved by the professor’s division chairperson and then
by the dean for academic affairs before it is forwarded to the registrar
of the college.

Plaintiff initially submitted a grade change request for Mr. Jones
which did not state a reason for the grade change. This request was
rejected by Mr. James Ramsey, dean of academic affairs for defend-
ant. Plaintiff submitted the grade change request for Mr. Jones a sec-
ond time without stating a reason for the requested change. Again,
Mr. Ramsey denied the request. Mr. Jones’s grade change request was
submitted a third time. A reason was stated on the third request but
was not one of the four situations set forth in defendant’s grade
change policy. This last grade change request was approved by
plaintiff’s division chairperson and immediate supervisor, Dr.
Babafemi Elufiede, but was again rejected by Mr. Ramsey. The record
does not indicate whether Dr. Elufiede approved the first two grade
change requests.

Following a meeting with plaintiff to discuss the rejected grade
change requests for Mr. Jones, Mr. Ramsey sent a memo to de-
fendant’s president recommending that plaintiff be given a one year
terminal contract based upon his disregard of college policies on
changing grades. This memo was dated 22 April 1997.

On 23 April 1997 defendant tendered an employment contract to
plaintiff for the next school year. The contract contained a provision
stating that it was a “terminal contract” which would not be renewed
by defendant.

Plaintiff filed a complaint against defendant alleging breach of
contract and racial discrimination under 42 U.S.C. § 1981 (2004).
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Plaintiff alleged that his contract was not renewed because of his
race (white). At trial, a jury returned a verdict finding that defendant
discriminated against plaintiff based upon his race and awarded
plaintiff $68,495.00 in compensatory damages plus interest and
$7,500.00 in punitive damages. The jury found that there was no con-
tract of employment between plaintiff and defendant beyond the
1997-1998 school year. Defendant appeals.

We note that due to a failure of the courtroom recording system,
there is no transcript of the trial proceedings. This case is therefore
reviewed based upon the parties’ summation of the evidence con-
tained in the record on appeal.

[1] In its first assignment of error, defendant argues that the trial
court erred by failing to dismiss plaintiff’s claim for racial discrimi-
nation under 42 U.S.C. § 1981 at the close of plaintiff’s evidence and
at the close of all the evidence, and by denying its motion for judg-
ment notwithstanding the verdict. We agree.

The standard of review for the denial of motions for directed ver-
dict and judgment notwithstanding the verdict is identical. Tomika
Invs., Inc. v. Macedonia True Vine Pentecostal Holiness Church of
God, Inc., 136 N.C. App. 493, 498, 524 S.E.2d 591, 595 (2000).
Therefore, we consider these arguments together. The evidence must
be viewed in the light most favorable to the nonmovant, giving him
the benefit of every reasonable inference, in determining whether the
evidence was sufficient to go to the jury. Hawley v. Cash, 155 N.C.
App. 580, 582, 574 S.E.2d 684, 686 (2002). A “directed verdict is man-
dated where the facts and the law will reasonably support only one
conclusion.” McDermott Int'l, Inc. v. Wilander, 498 U.S. 337, 356, 112
L. Ed. 2d 866, 111 S. Ct. 807 (1991). “To defeat an employer’s motion
for [judgment as a matter of law] as to liability in a discrimination
suit, the plaintiff must present substantial evidence to support as a
reasonable probability, rather than as a mere possibility, that her
employer discriminated against her because of a protected character-
istic.” DeJarnette v. Corning, Inc., 133 F.3d 293, 298 (4th Cir. 1998).
“While we are compelled to accord the utmost respect to jury verdicts
and tread gingerly in reviewing them, we are not a rubber stamp con-
vened merely to endorse the conclusions of the jury, but rather have
a duty to reverse the [jury’s verdict] if the evidence cannot support it.”
Price v. City of Charlotte, 93 F.3d 1241, 1250 (4th Cir. 1996).

Plaintiff’s claim of racial discrimination was based solely upon
the theory of disparate treatment. In order to prevail against a motion
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for a directed verdict, or a judgment notwithstanding the verdict,
plaintiff must meet its burden of persuasion as initially established in
the Title VII context by McDonnell Douglas Corp. v. Green, 411 U.S.
792, 802, 36 L. Ed. 2d 668, 677 (1973). DeJarnette v. Corning, Inc., 133
F.3d 293 (4th Cir., 1998). The test is the same under Title VII and 42
U.S.C. § 1981. Love-Lane v. Martin, 355 F.3d 766, 786 (4th Cir., 2004).
In order to satisfy his burden under the McDonnell Douglas test
“plaintiff must first establish a prima facie case of discrimination,
the defendant may respond by producing evidence that it acted with
a legitimate, nondiscriminatory reason, and then the plaintiff may
adduce evidence showing that the defendant’s proffered reason was
mere pretext and that race was the real reason for the defendant’s
less favorable treatment of the plaintiff.” Williams v. Staples, Inc.,
372 F.3d 662, 667 (4th Cir., 2004) (citation omitted).

Assuming arguendo that plaintiff proved a prima facie case of
racial discrimination, defendant then had a burden of production
under the McDonnell Douglas line of cases to show a legitimate,
nondiscriminatory reason for the adverse action against the
employee. Williams, 372 F.3d 662, 668. If the employer satisfies its
burden, the “presumption of discrimination raised by the prima facie
case is rebutted and drops from the case.” Williams, 372 F.3d at 669.
The “sole remaining issue for our consideration becomes whether
[plaintiff] can prove by a preponderance of the evidence” that defend-
ant’s stated reason for its action was a pretext to hide racial discrim-
ination. Id.; Mereish v. Walker, 359 F.3d 330, 336 (4th Cir., 2004).
Appellant can meet its burden of proving pretext “either by show-
ing that [defendant’s] explanation is ‘unworthy of credence’ or by
offering other forms of circumstantial evidence sufficiently probative
of . . . discrimination.” Id. “ ‘The ultimate question is whether the
employer intentionally discriminated, and proof that the employer’s
proffered reason is unpersuasive, or even obviously contrived, does
not necessarily establish that [plaintiff’s] proffered reason . . . is cor-
rect.” It is not enough to disbelieve the defendants here; the fact-
finder must believe [plaintiff’s] explanation of intentional race dis-
crimination.” Love-Lane, 355 F.3d at 788. A plaintiff’s own asser-
tions of discrimination are insufficient to overcome an employer’s
legitimate, nondiscriminatory reason for discharge. Williams v.
Cerberonics, Inc., 871 F.2d 452, 456 (4th Cir., 1989). This is because
“It is the perception of the decision maker which is relevant, not the
self-assessment of the plaintiff.” King v. Rumsfeld, 328 F.3d 145, 149
(4th Cir., 2003), cert denied, 157 L. Ed. 2d 742, 124 S. Ct. 922 (U.S.
2003) (quoting Evans v. Technologies Applications & Serv. Co., 80
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F.3d 954, 960-61 (4th Cir. 1996)). “At the end, the burden remains on
[plaintiff} to demonstrate that the reasons offered by [defendant] are
a pretext for discrimination, or stated differently, that the [defend-
ant’s] reason is unworthy of credence to the extent that it will permit
the trier of fact to infer the ultimate fact of intentional discrimina-
tion.” Dugan v. Albemarle County Sch. Bd., 293 F.3d 716, 723 (4th
Cir., 2002) (citation omitted).

In the instant case, defendant met its burden by proffering a legit-
imate, nondiscriminatory reason for plaintiff’s discharge, namely that
plaintiff failed to follow College policy when requesting the grade
changes for Mr. Jones and did not meet the college’s legitimate expec-
tations by failing to understand the potential damage to students and
the College for giving unearned grades. The record includes a memo-
randum from Mr. Ramsey to Dr. Sammie Potts, president of the
College, describing plaintiff’s conduct, action taken thus far, and
future recommendations. In the memorandum, Ramsey indicated that
plaintiff “disregarded College Policy as stated in the College Catalog
on numerous occasions relative to the changing of grades.” Mr.
Ramsey further noted: “In discussions with [plaintiff], it is my feeling
that he does not understand the [damage] that is being done to stu-
dents who receive unearned grades and he does not understand the
potential damages to the institution.” Dr. Potts agreed with Mr.
Ramsey’s recommendation, and subsequently offered plaintiff the
terminal contract.

While Mr. Ramsey had only been in employment with the College
for a short time prior to plaintiff’s termination, he was hired out
of retirement as Academic Dean to strengthen the academic integ-
rity of the College and to effectuate changes in college policy.
Therefore, it was proper for Mr. Ramsey to observe and conclude
that plaintiff did not conform to the legitimate academic expectations
of the College.

Because defendant met its burden of production in articulating a
non-discriminatory reason for its actions, the presumption of dis-
crimination created by plaintiff’'s prima facie case dissolved and
plaintiff was required to meet his burden of persuasion that de-
fendant’s proffered reason was mere pretext. Williams, 372 F.3d at
669. Plaintiff offered his own allegations that Mr. Ramsey acted
with discriminatory intent (stating that he felt he was fired because
of his race). This evidence, coming as it does from plaintiff, is
“close to irrelevant.” Hawkins v. PepsiCo, Inc., 203 F.3d 274, 280 (4th
Cir., 2000).
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The only other evidence presented by plaintiff pertinent to the
issue was the testimony of plaintiff’s immediate supervisor, Dr.
Elufiede. Dr. Elufiede, who is black, testified that if plaintiff violated
defendant’s policies by recommending the grade change then he also
violated it by approving the request. Plaintiff submitted a grade
change request form for Mr. Jones on three separate occasions. Mr.
Ramsey declined to approve each of the requests. It is unclear from
the record whether Dr. Elufiede approved the first two grade change
requests. However, it is clear that Dr. Elufiede approved the third
grade change request and forwarded it to Mr. Ramsey, his direct
supervisor. Dr. Elufiede was not given a terminal contract.

Plaintiff and Dr. Elufiede were not similarly situated, and thus
any disparate treatment between Dr. Elufiede and plaintiff does not
tend to prove discrimination by defendant. See Disher v. Weaver, 308
F. Supp. 2d 614, 620 (M.D.N.C,, 2004). Foremost, Dr. Elufiede was
plaintiff’s immediate supervisor. He was the chair of the social sci-
ences department, and plaintiff was only a professor in that depart-
ment. They did not share the same immediate supervisor, did not have
the same job responsibilities or job description, and did not have
equivalent experience. Patterson v. Avery Dennison Corp., 281 F.3d
676, 680 (7th Cir., 2002). Furthermore, it was not Dr. Elufiede who ini-
tiated the grade change requests on three separate occasions without
valid reasons. Rather, he merely reviewed and approved one of them
as plaintiff’s supervisor. The conduct with respect to the grade
change request by plaintiff and Dr. Elufiede was not substantially sim-
ilar. These differences in Dr. Elufiede’s and plaintiff’s job duties and
conduct are such that any difference in the treatment of the two does
not support an assertion of discrimination. This circumstantial evi-
dence is simply too weak and speculative to establish that defend-
ant’s stated legitimate reasons for offering plaintiff a terminal con-
tract were pretextual. Thus, defendant was entitled to a directed
verdict dismissing plaintiff’s claim for discrimination. Reeves, 530
U.S. at 148-49, 147 L. Ed. 2d at 120.

In its second assignment of error, defendant argues that the
trial court erred in denying its motion to dismiss plaintiff’s claims for
punitive damages. We agree.

Plaintiff’s claim for punitive damages was based solely upon the
alleged racial discrimination by defendant. As discussed above, this
claim should have been dismissed by the trial court and as a result
we hold that the plaintiff’s claim for punitive damages, too, should
have been dismissed.
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[2] Further, assuming arguendo that the trial court properly denied
defendant’s motions on the issue of liability, we hold that the trial
court erred in failing to grant defendant’s motions for directed ver-
dict and judgment notwithstanding the verdict with respect to the
issue of punitive damages. After determining that defendant had dis-
criminated against plaintiff, the jury awarded plaintiff $7,500.00 in
punitive damages. In order for a plaintiff to sustain an award of puni-
tive damages pursuant to § 1981 he must prove some aggravating con-
duct beyond that needed to sustain a claim of discrimination under
the statute. Smith v. Wade, 461 U.S. 30, 51, 75 L. Ed. 2d 632, 648
(1983); Lowery v. Circuit City Stores, Inc., 206 F.3d 431, 441 (4th
Cir., 2000); Rowlett v. Anheuser-Busch, 832 F.2d 194 (1st Cir. 1987);
Caperci v. Huntoon, 397 F.2d 799, 801 (1st Cir., 1968) (federal com-
mon law applies); Tillman v. Wheaton-Haven Recreation Ass'n, 367
F. Supp. 860, 864 (D. Md., 1973). “[M]ere proof of a viclation of the
statute is not enough to recover punitive damages. There must also be
proof that the defendant, in violating the letter of section 1981, exhib-
ited oppression, malice, gross negligence, willful or wanton miscon-
duct, or reckless disregard of the plaintiff’s civil rights.” James D.
Ghiardi et al., Punitive Damages L. & Prac. § 15.07 (1999). In the
case of Kolstad v. ADA, 527 U.S. 526, 144 L. Ed. 2d 494 (1999), the
United States Supreme Court analyzed what aggravated conduct
plaintiff must prove under Title VII to entitle it to punitive damages
pursuant to 42 U.S.C. § 1981a (2004). The Fourth Circuit has deter-
mined that the Kolstad test is applicable to cases brought under 42
U.S.C. § 1981 as well as those brought under Title VII. Lowery, 206
F.3d at 441 (“Thus, any case law construing the punitive damages
standard set forth in § 1981a, for example Kolstad, is equally applica-
ble to clarify the common law punitive damages standard with
respect to a § 1981 claim.”). Following Kolstad, the Lowery
Court held that in order to recover punitive damages under 42 U.S.C.
§ 1981, the plaintiff must prove that defendant “ ‘engaged in a dis-
criminatory practice or discriminatory practices with malice or with
reckless indifference to [plaintiff’s] federally protected rights,’ 42
U.S.C. § 1981a(b)(1),” Lowery, 206 F.3d at 441. In order for plaintiff to
prove this aggravated conduct, he must not only prove that defendant
discriminated, but that it discriminated “ ‘in the face of a perceived
risk that its actions will violate federal law.’ ” Id. at 442 (quoting
Kolstad, 527 U.S. at 536).

The jury in the instant case made no finding of aggravated con-
duct on the part of defendant. Our review of the record fails to
uncover any evidence, beyond two sentences summarizing plaintiff’s
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personal feelings on the matter (“Mr. Miller thinks that he was single
[sic] out for dismissal because of his race (white). He feels the only
explanation for his dismissal is that Mr. Ramsey (black) had innate
feelings toward whites.”), that would support a finding of the required
aggravated conduct. Plaintiff fails in meeting his burden because,
even assuming arguendo that plaintiff has proved discrimination, he
has not offered any evidence that defendant acted with the knowl-
edge that its conduct was in violation of federal law. Plaintiff’s testi-
mony standing alone is not sufficient, as its probative weight is slight
(see King v. Rumsfeld, 328 F.3d 145, 150 (4th Cir., 2003); Gairola v.
Virginia Dep’t of General Services, 7563 F.2d 1281, 1288 n.4 (4th Cir.,
1985)), and it does not address the issue of defendant’s knowledge
that its purported actions were illegal. Thus, even assuming argu-
endo that plaintiff proved his case of discrimination under 42 U.S.C.
§ 1981, having offered no evidence of aggravated conduct, defend-
ant’s motion for directed verdict on the issue of punitive damages
should have been granted.

VACATED AND REMANDED.
Judge TYSON concurs.
Judge HUDSON dissents in part, concurs in part.

HUDSON, Judge, concurring in part and dissenting in part.

Defendant appeals from the denial of a motion for judgment
not withstanding the verdict (JNOV), following a jury verdict in plain-
tiff’s favor. Because I believe the majority has misapplied the legal
precedents and imposed burdens on plaintiff that the law does not
require, I dissent with respect to the primary claim of employment
discrimination. I concur, however, with the disposition of the issue of
punitive damages.

“In considering a motion for JNOV, the trial court is to consider
all evidence in the light most favorable to the party opposing the
motion; the nonmovant is to be given the benefit of every reason-
able inference that legitimately may be drawn from the evidence; and
contradictions must be resolved in the nonmovant’s favor.” Tomika
Invs., Inc. v. Macedonia True Vine Pent. Holiness Ch. of God, 136
N.C. App. 493, 498, 524 S.E.2d 591, 595 (2000). The standard of re-
view for the denial of a JNOV is whether the evidence was sufficient
to go to the jury. Id. “The hurdle is high for the moving party as the
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motion should be denied if there is more than a scintilla of evi-
dence to support the plaintiff’s prima facie case.” Id. Thus, if there
is more than a scintilla of evidence to support plaintiff’s prima facie
claim of discrimination, we must affirm the trial court’s denial of
defendant’s motions.

“The burden of establishing a prima facie case of discrimination
is not onerous.” North Carolina Dep't of Correction v. Gibson, 308
N.C. 131, 137, 301 S.E.2d 78, 82 (1983). “[A] prima facie case of dis-
crimination may be made out by showing that (1) a claimant is a
member of a minority group, (2) he was qualified for the position, (3)
he was discharged, and (4) the employer replaced him with a person
who was not a member of a minority group.” Id. The precise require-
ments of a prima facie case can vary depending on the context and
were “never intended to be rigid, mechanized, or ritualistic.” Furnco
Constr. Corp. v. Waters, 438 U.S. 567, 577, 57 L. Ed. 2d 957, 967
(1978). “A prima facie case of discrimination may . . . be made out by
showing the discharge of [a minority employee] and the retention of
[a majority employee] under apparently similar circumstances.”
Gibson, 308 N.C. at 137, 301 S.E.2d at 83. More recently, the United
States Supreme Court has evidenced an intent to ease the burden of
proving discrimination. Desert Palace v. Costa, 539 U.S. 90, 101, 156
L. Ed. 2d 84, 95 (2003) (holding that discrimination is unlawful even if
only one of several motives for adverse employment action).

Making a prima facie case is not the same as proving discrimi-
nation. Gibson, 308 N.C. at 138, 301 S.E.2d at 84. “Rather, it is proof
of actions taken by the employer from which a court may infer dis-
criminatory intent or design because experience has proven that in
the absence of an explanation, it is more likely than not that
the employer’s actions were based upon discriminatory considera-
tions.” Id. at 138, 301 S.E.2d at 84. This Court has held that the
“plaintiff met his burden of establishing a prima facie case of dis-
crimination [by presenting] evidence satisfying three of the four ele-
ments recited in Gibson: plaintiff was an African-American dis-
charged from his position at CPI and replaced by a white worker.”
Brewer v. Cabarrus Plastics, Inc., 130 N.C. App. 681, 688, 504 S.E.2d
580, 584 (1998) (internal citation omitted) (emphasis added). Once a
plaintiff has established a prima facie case, the burden shifts to the
employer to articulate some legitimate nondiscriminatory reason for
its actions. Id.

In reviewing the denial of defendant’s motions for directed ver-
dict and for JNOV then, we consider whether, taking all evidence in
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the light most favorable to plaintiff, there is more than a scintilla of
evidence to support plaintiff’s prima facie claim of discrimination.
Because the evidence is undisputed that plaintiff, who is white, was
qualified for his position at the historically black college, was fired by
defendant, and was replaced by a non-white employee, on this basis
alone plaintiff has met the requirements of a prima facie case as
articulated by this Court in Brewer.

Here, plaintiff alleges he was fired because of his race.
Defendant’s evidence tended to show that he was fired for violating
policy regarding a student’s grade change. Under defendant’s policies,
such a request would be initiated by a professor (plaintiff), then
passed on to the department head (Babfemi Elufiede), and if
approved by the department head, would be passed on again to Mr.
Ramsey, the academic dean, for final approval and implementation.
Plaintiff asserts that Mr. Ramsey, his and Elufiede’s supervisor regard-
ing grade changes and contract matters, acted in a racially discrimi-
natory manner when he recommended that plaintiff be terminated.
The evidence tended to show that Mr. Ramsey is the supervisor of
both plaintiff and Mr. Elufiede in the matter of grade changes, and
that both plaintiff and Mr. Elufiede approved the grade change in
question. As special assistant to the president for academic affairs,
Mr. Ramsey was responsible for making recommendations to the col-
lege president about termination of faculty. Mr. Ramsey treated plain-
tiff and Mr. Elufiede differently, despite essentially identical actions
in this regard. Defendant offered no explanation for the disparate
treatment of plaintiff and Mr. Elufiede, and in fact presented no evi-
dence at the trial.

Although under Brewer, it may not be necessary to prove such,
the majority focuses on the “similarly situated” prong, as articulated
in McDonnell Douglas Corp. v. Green. 411 U.S. 792, 802, 36 L. Ed. 2d
668, 677 (1973). The only possibly disputed issue between the parties
is whether plaintiff was treated differently than a similarly situated
non-white employee, Mr. Elufiede. If the evidence, in the light most
favorable to the plaintiff, supports that inference, the trial court acted
properly sending plaintiff’s case to the jury. I conclude that, even if
plaintiff’s burden included presenting a prima facie case of disparate
treatment of similarly situated employees, the evidence does support
that inference and that the trial court properly denied the motions to
dismiss and for JNOV.

A long line of cases have explored the definition of “similarly sit-
uated.” The majority’s opinion frames the issue as solely controlled
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by whether the plaintiff and the comparator employee had the same
supervisor. “However, the ‘same supervisor’ criterium has never been
read as an inflexible requirement.” Seay v. TVA, 339 F.3d 454, 479 (6th
Cir. 2003). Courts have rejected “the proposition that whenever two
different supervisors are involved in administering the disciplinary
actions, the comparators cannot as a matter of law be similarly situ-
ated for Title VII purposes.” Anderson v. WBMG-42, 253 F.3d 561, 565
(11th Cir. 2001). “[M]aking an independent determination as to the
relevancy of a particular aspect of the plaintiff's employment status
and that of the non-protected employee is crucial.” Id. Indeed, one of
the cases cited by the majority makes clear that the determination of
whether a comparator employee is similarly situated must be based
on “all material respects” of the case. Radue v. Kimberly-Clark
Corp., 219 F.3d 612, 618 (7th Cir. 2000). “[A] court must look at all
relevant factors, the number of which depends on the context of the
case.” Radue, 219 F.3d at 617 (emphasis added). In Gibson, as here,
one of the comparator employees in the trial court’s analysis was
plaintiff’s immediate supervisor. Gibson, 308 N.C. at 142, 301 S.E.2d
at 85. The majority opinion, holding that the same supervisor re-
quirement bars this plaintiff as a matter of law from making a prima
Jacte case is inconsistent with these cases, and overlooks the crucial
and undisputed fact that the plaintiff and his comparator (Elufiede)
actually reported to the same supervisor (Ramsey) regarding the
matter at issue.

Here, both plaintiff and Mr. Elufiede were faculty members work-
ing for defendant; both were under the supervision of Mr. Ramsey
with regard to final decisions on grade changes; both were subject to
the same policies and procedures regarding grade changes; and both
approved the same proposed grade change for the same student in
the same course. Although the majority states that the actions of the
two were not similar because “plaintiff initiated the grade change”
but Mr. Elufiede “merely approved it,” no evidence suggests that
defendant used this purported difference to justify treating the two
differently. To the contrary, the evidence indicates strong similarity in
their actions, that “[blecause Mr. Elufiede felt that [plaintiff’s grade
change] request was legitimate, Mr. Elufiede signed the request.” The
stipulated summary of the evidence reveals the following from Mr.
Elufiede’s narrated testimony:

If Mr. Miller broke the policy by recommending the grade change,
then Mr. Elufiede broke the policy by approving it, but he was he
not fired. Mr. Rainey (black) was hired to replace Mr. Miller. . . .
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Because Mr. Elufiede felt that Mr. Miller [sic] [grade change]
request was legitimate, Mr. Elufiede signed the request.

In light of this evidence of “relevant factors,” I am unable to conclude,
as a matter of law, that plaintiff and Mr. Elufiede are not similarly sit-
uated under the applicable case law. Radue, 219 F.3d at 617. Thus,
considering the evidence in the light most favorable to the plaintiff, as
the law requires, this issue was properly for the jury to decide.

Further, because “the ultimate question in every employment
discrimination case involving a claim of disparate treatment is
whether the plaintiff was the victim of intentional discrimination,”
the identity and actions of the decision-maker are relevant factors.
See Hill v. Lockheed Martin Logistics Mgmt., 354 F.3d 277, 286 (4th
Cir. 2004) (quoting Reeves v. Sanderson Plumbing Prods., Inc., 530
U.S. 133, 153, 147 L. Ed. 2d 105, 123 (2000)). In adverse employment
actions, an employer is liable for the improper motivations of the
“person who in reality makes the decision.” /d. 354 F.3d at 31. The
U.S. Supreme Court, in Reeves, held that the employer was not
entitled to judgment as a matter of law under the McDonnell
Douglas framework where one of petitioner’s superiors in the chain
of authority, “was motivated by [discriminatory] animus and was
principally responsible for petitioner’s firing.” Reeves, 530 U.S. at 151,
147 L. Ed. 2d at 122. Thus, when the alleged discrimination was com-
mitted by someone other than the plaintiff’s direct supervisor, the
identity and motivations of the decision-maker, rather than the di-
rect supervisor, are the proper points of focus in establishing the
prima facie case. Cf. Price Waterhouse v. Hopkins, 490 U.S. 228, 277,
104 L. Ed. 2d 268, 305 (1989) (O’Connor, J., concurring) (holding that
statements by nondecision-makers are not relevant to satisfying the
plaintiff’s burden of proving discrimination); Koski v. Standex Int'l
Corp., 307 F.3d 672, 678 (7th Cir. 2002) (noting that the pertinent
inquiry is whether the decision-maker, as opposed to other managers
or subordinates, evaluated the aggrieved employee based upon dis-
criminatory criteria).

As a result of their essentially identical actions, plaintiff was fired
and Mr. Elufiede was not. Plaintiff was replaced by an individual of
the majority race in his employment situation. Plaintiff alleges racial
discrimination accounts for this action, and the evidence constitutes
more than a scintilla of evidence to support the plaintift’s prima facie
case, based on both replacement theory under Brewer, and on dis-
parate treatment theory by Ramsey of similarly situated employees
(plaintiff and Elufiede). Under McDonnell Douglas and its progeny as
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well, this evidence constitutes a prima facie case. See Hill, supra.
Whether defendant’s contentions about non-discriminatory reasons
for plaintiff’s termination were persuasive was a factual matter for
the jury to decide. Thus, I conclude that the court’s denial of defend-
ant’s motions for directed verdict and JNOV were proper, and that we
should affirm those rulings.

It is important to note that the majority opinion would have the
effect of heightening the plaintiff’s proof requirements in race dis-
crimination cases, and would push our State’s law outside the
national mainstream, to the detriment of those who seek redress
for discrimination based on race. Although this case involves
“reverse discrimination” against a white plaintiff, the primary impact
of the decision will be on those individuals and groups who have his-
torically suffered the most from discrimination in our State. The
United States Supreme Court has continually cautioned lower
courts against attempting to impose heightened burdens on plain-
tiffs in race discrimination cases. See Desert Palace, Inc., 539 U.S. at
101, 156 L. Ed. 2d at 95 (holding that “no heightened showing is
required”). I do not believe this Court should increase such bur-
dens, contrary to precedent, as the majority here has done. Thus, 1
respectfully dissent.

However, with respect to the issue of punitive damages, I
agree that plaintiff failed to meet his burden. “Punitive damages are
limited, however, to cases in which the employer has engaged in
intentional discrimination and has done so ‘with malice or with reck-
less indifference to the federally protected rights of an aggrieved indi-
vidual.” ” Kolstad v. Ada, 527 U.S. 526, 530-31, 144 L. Ed. 2d 494, 502
(quoting 42 U.S.C. § 1981a(b)(1)). “Applying this standard in the
context of § 1981a, an employer must at least discriminate in the face
of a perceived risk that its actions will violate federal law to be liable
in punitive damages.” Id. at 336, 144 L. Ed. 2d at 506. Plaintiff pre-
sented no evidence that defendant discriminated against him with
the requisite intent, and the jury made no finding that defendant acted
“with malice or with reckless indifference to the federally protected
rights” of plaintiff. Thus, I agree that we must vacate the award of
punitive damages.

In sum, for the reasons discussed above, I believe we should hold
that the plaintiff presented sufficient evidence for his case to go to
the jury. As a result, we should uphold the jury’s verdict finding dis-
crimination, and affirm the denial of the post-trial motions. However,
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because the plaintiff presented no evidence to support the award of
punitive damages, we should vacate that award and remand for the
trial court to enter judgment on the underlying claim of discrimina-
tion. Therefore, I respectfully concur in part and dissent in part.

RICKY WHITEHEAD, ON BEHALF OF HIMSELF AND ALL OTHER SIMILARLY SITUATED PERSONS,
PLAINTIFF v. SPARROW ENTERPRISE, INC., n/B/A LABOR FINDERS, DEFENDANT

No. COA04-208
(Filed 7 December 2004)

1. Jurisdiction— North Carolina Wage and Hour Act—no
exemption for temporary employment agency

The trial court did not err by concluding that defendant tem-
porary employment agency is not exempt from the jurisdiction of
the North Carolina Wage and Hour Act, because plaintiff’s claims
arise from N.C.G.S. §§ 95-25.6 and 95-25.8 which address wage
payment and withholding of wages respectively.

2. Employer and Employee— wage withholding—transporta-
tion deduction—specific authorization

A de novo review revealed that the trial court did not err by
granting summary judgment in favor of defendant temporary
employment agency based on defendant withholding class
members’ wages to pay for an optional transportation service
to and from job sites, because: (1) defendant’s house rules
comply with the requirements of N.C.G.S. § 95-25.8(2)(a) as a spe-
cific authorization even though there is a range given for the dol-
lar amount since it is sufficiently narrow to provide adequate
notice to the class members, the deductions for transportation
expenses are not automatic and are conditioned upon the class
members specifically requesting use of the van pool each morn-
ing, and class members receive frequent and sufficient notice
of the cost to use defendant’s van pool; (2) defendant’s house
rules satisfy the formatting and content requirements under
N.C. Admin. Code tit. 13, r. 12.0305(b) since the authorization
form is written, signed by the class members on or before the pay-
day for the pay period from which the deduction is made,
includes the date signed, and states the reason for the deduction;
and (3) the optional transportation service offered to the class
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members is not an incident of nor is it necessary to the employ-
ment, and it does not matter that the trip is between defendant’s
home office and the job sites.

3. Employer and Employee— wage withholding—waiting and
traveling to work

A de novo review revealed that the trial court did not err by
granting summary judgment in favor of defendant temporary
employment agency based on class members not being entitled to
compensation under N.C.G.S. § 95-25.6 for time spent waiting for
and traveling on defendant’s eptional transportation service,
because: (1) plaintiff testified that defendant never told him that
hours worked included wait time or travel time to and from the
job site, and the employment contract does not provide for the
compensation the class members seek; (2) the class members’
wait or travel time is not a principal activity requiring compensa-
tion, but instead is preliminary and postliminary activity since the
class members’ idle time either before or after the workday is per-
sonal; and (3) the receipt of general protective equipment does
not make travel time compensable under 29 C.F.R. § 785.38.

Appeal by plaintiff from order entered 21 November 2003 by
Judge Donald W. Stephens in Wake County Superior Court. Heard in
the Court of Appeals 14 October 2004.

Law Offices of Robert J. Willis, by Robert J. Willis, for plaintiff-
appellant.

Richardson, Patrick, Westbrook & Brickman, LLC, by James L.
Ward, Jr., and Rogers Townsend & Thomas, P.C., by Paul M.
Platte, for defendant-appellee.

TYSON, Judge.

Ricky Whitehead (“plaintiff”) on behalf of those similarly situated
(collectively, “the class members”) appeal from entry of summary
judgment in favor of Sparrow Enterprise, Inc. (“defendant”) after
the trial court found no violations of the North Carolina Wage
and Hour Act (“the NCWHA™), N.C. Gen. Stat. § 95-25.1 et seq. (2003)).
We affirm.

1. Background

Defendant is a temporary employment agency that hires indi-
viduals on a daily basis for casual labor. Defendant markets and
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provides the temporary labor to businesses that periodically need
additional workers.

Defendant’s hiring policy is structured on a first come first serve
basis. Individuals seeking work must arrive at defendant’s office early
in order to be considered available for employment. At their first hir-
ing, the class members are required to sign the “House Rules.” The
“House Rules” discloses defendant’s hiring process, the details and
rules of employment, hours of operation, the hourly wage, hours
worked, and standard deductions which include optional transporta-
tion expenses. Plaintiff signed the “House Rules” on 2 January 2001.

Upon arrival in the morning, the class members write their names
on a sign-in sheet and wait for an assignment of available jobs. The
“House Rules” specifically states such time is not compensable,
“Hours worked and pay are determined from the time the worker
starts working at the customer’s establishment And (sic) ends when
the work is completed at the customer’s establishment.” While wait-
ing, the class members often eat breakfast, read a newspaper, watch
television, talk, or sleep.

The class members who are offered work are called to the assign-
ment desk and provided a description of the job and pay. If they
accept the position, they are asked whether they have transportation
available. If they do not, the class members will ride with either a fel-
low employee or in defendant’s van. The cost to the class members is
$1.00 each way. The “House Rules” explains the transportation pro-
gram and cost to the participant.

After receiving work assignments, defendant provides general
safety equipment like hard hats, boots, and gloves to those employees
who would need them. The class members either wait for the van
pool or secure their own transportation to the job site. They are
allowed to do whatever they want during this period, so long as they
arrive at the job site on time. Those who select defendant’s van pool
are not given any instructions about the job during the ride. Plaintiffs
have the option to be paid at the end of the workday or at a later time.

On 12 June 2002, plaintiff, acting on behalf of himself and
the class members, filed a class action complaint under Rule 23 of
the North Carolina Rules of Civil Procedure asserting two claims.
First, plaintiff argued the wage deductions for the communal trans-
portation were illegal under N.C. Gen. Stat. § 95-25.8. Second, plain-
tiff argued employees who elect to use the optional transporta-
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tion should be paid for time spent while both waiting for the van and
riding to and from the job sites under N.C. Gen. Stat. § 95-25.6.
Plaintiff sought redress solely under the NCWHA. Defendant
answered on 16 January 2003.

Defendant filed a Motion for Summary Judgment on 16
September 2003. It asserted: (1) plaintiff agreed to both situations
by signing enforceable contracts; (2) defendant is exempt from the
Jjurisdiction of the NCWHA,; and (3) plaintiff is not an adequate class
representative to allow the class action to proceed.

On 21 November 2003, the trial court found the “material
facts regarding these claims are not in significant dispute [and]
[t]he issue . . . is whether or not the undisputed material facts of
record establish a violation of the Wage and Hour Act.” The trial court
held plaintiff made no showing of a violation of the NCWHA and
granted defendant’s motion for summary judgment on both claims.
Plaintiff appeals.

II. Issues

The issues on appeal are whether: (1) defendant is exempt from
the jurisdiction of the NCWHA; (2) the trial court properly granted
summary judgment in favor of defendant on the class members’ trans-
portation deduction claim; and (3) the trial court erred in granting
summary judgment in favor of defendant on the class members’ time
spent both waiting and traveling claim.

II1. Federal Statutes, Regulations, and Cases as Guidance

We note at the outset that the issues before us arise from employ-
ment and labor law, a substantive area monopolized by federal
statutes, regulations, and case law. Plaintiff’s claims are based on the
NCWHA, N.C. Gen. Stat. § 95-25.1 et. seq. The NCWHA is modeled
after the Federal Fair Labor Standards Act (“the FLSA™), 29 U.S.C.
§ 201 et seq. Laborers’ Int’l Union of North America, AFL-CIO v.
Case Farms, Inc., 127 N.C. App. 312, 314, 488 S.E.2d 632, 634 (1997).
The North Carolina Administrative Code (“the Code”) states that
“judicial and administrative interpretations and rulings established
under [] federal law” may serve as a guide for interpreting North
Carolina laws when our Legislature has adopted provisions of the
FLSA. N.C. Admin. Code tit. 13, r. 12.0103 (June 2004).

We are not bound by decisions of Federal circuit courts other
than those of the United States Court of Appeals for the Fourth
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Circuit arising from North Carolina law. Haynes v. State, 16 N.C. App.
407, 409-10, 192 S.E.2d 95, 97 (1972) (citing State v. Barber, 278 N.C.
268, 179 S.E.2d 404 (1971)).

IV. Standard of Review

We review a trial court’s entry of summary judgment de novo.
Shroyer v. County of Mecklenburg, 154 N.C. App. 163, 167, 571 S.E.2d
849, 851 (2002) (citing Falk Integrated Tech., Inc. v. Stack, 132 N.C.
App. 807, 809, 513 S.E.2d 572, 574 (1999)). Under de novo review, a
reviewing court considers the matter anew, and it may substitute its
own judgment for that of the trial court. Mann Media, Inc. v.
Randolph Cty. Planning Bd., 356 N.C. 1, 13, 565 S.E.2d 9, 17 (2002)
(citation omitted).

A grant of summary judgment is proper when: “(1) the plead-
ings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, show that there is no genuine issue as to
any material fact; and (2) the moving party is entitled to judgment as
a matter of law.” Von Viczay v. Thoms, 140 N.C. App. 737, 738, 538
S.E.2d 629, 630 (2000) (quotation omitted), aff’d per curiam, 353 N.C.
445, 545 S.E.2d 210 (2001). The moving party has the burden of
showing there is no genuine issue of material fact and that it is enti-
tled to judgment as a matter of law. Garner v. Rentenbach
Constructors, Inc., 350 N.C. 567, 572, 515 S.E.2d 438, 441 (1999). Both
this Court and the trial court must view the evidence in the light most
favorable to the non-moving party and all inferences from that evi-
dence must be drawn against the moving party and in favor of the
non-moving party. /d.

After a review of the record and hearing the parties’ oral argu-
ments, we conclude no genuine issues of material fact exist. We
review the trial court’s conclusions of law.

V. Exemption from the NCWHA

[1] Defendant asserts, as an enterprise engaged in interstate com-
merce, its relationships with the class members are covered by the
FLSA and not within the jurisdiction of the NCWHA. We disagree.

N.C. Gen. Stat. § 95-25.14(a) (2003) provides exemptions
to employers from the NCWHA in limited circumstances, which
states:

The provisions of G.S. 95-25.3 (Minimum Wage), G.S. 95-25.4
(Overtime), and G.S. 95-25.5 (Youth Employment), and the provi-
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sions of G.S. 95-25.15(b) (Record Keeping) as they relate to these
exemptions, do not apply to:

(1) Any person employed in an enterprise engaged in commerce
or in the production of goods for commerce as defined in the
Fair Labor Standards Act . . ..

Plaintiff’s claims arise from N.C. Gen. Stat. §§ 95-25.6 and 95-25.8
which address Wage Payment and Withholding of Wages respectively.
The statute defendant relies upon for exemption does not cover
either section of the NCWHA. Defendant’s argument is overruled.

V1. Transportation Deduction Claim

[2] Plaintiff asserts defendant failed to comply with the North
Carolina statutes and the Code, which provide when and how employ-
ers may deduct wages from employees’ paychecks. We disagree.

A. Specific Authorization of Wage Withholding

N.C. Gen. Stat. § 95-25.1 et seq. comprise the NCWHA. N.C. Gen.
Stat. § 95-25.8 (2003) addresses wage withholding, which states:

An employer may withhold or divert any portion of an employee’s
wages when:

(1) The employer is required or empowered to do so by State or
federal law, or

(2) The employer has a written authorization from the employee
which is signed on or before the payday for the pay period
from which the deduction is to be made indicating the reason
for the deduction. Two types of authorization are permitted:

(a) When the amount or rate of the proposed deduction is
known and agreed upon in advance, the authorization
shall specify the dollar amount or percentage of wages
which shall be deducted from one or more paychecks,
provided that if the deduction is for the convenience of
the employee, the employee shall be given a reasonable
opportunity to withdraw the authorization;

(b) When the amount of the proposed deduction is not
known and agreed upon in advance, the authorization
need not specify a dollar amount which can be deducted
from one or more paychecks, provided that the employee
receives advance notice of the specific amount of any
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proposed deduction and is given a reasonable opportu-
nity to withdraw the authorization before the deduction
is made.

The statute offers employers two options of written authorization to
deduct wages. First, N.C. Gen. Stat. § 95-25.8(2)(a) addresses deduc-
tions of a “kmown” sum of money, a specific authorization. N.C.
Admin. Code tit. 13, r. 12.0305 (June 2004). Employees who agree to
specific authorizations must receive from their employers an oppor-
tunity to withdraw the authorization before the deduction is made, “if
the deduction is for the convenience of the employee . ...” N.C. Gen.
Stat. § 95-25.8(2)(a). Second, N.C. Gen. Stat. § 95-25.8(2)(b) refers to
a blanket authorization, one made for an unknown amount of money.
N.C. Admin. Code tit. 13, r. 12.0305. Before a deduction may be com-
pleted under a blanket authorization, the employee must receive
notice of the specific amount and a reasonable opportunity to with-
draw the authorization. N.C. Gen. Stat. § 95-25.8(2)(b).

The Code further requires valid wage deduction authorizations by
employees to be: (1) written; (2) signed by the employee on or before
the payday for the pay period for which the deduction is made; (3)
show the date of signing by the employee; and (4) state the reason for
the deduction. N.C. Admin. Code tit. 13, r. 12.0305(b). If the autho-
rization is specific, the dollar amount or percentage of wages with-
held must be provided. Id. Before an employer may deduct wages
under a blanket authorization, it must first provide the employee: (1)
advance notice of the specific amount of the proposed deduction; (2)
a reasonable opportunity of at least three calendar days from the
employer’s notice of the amount to withdraw the authorization. N.C.
Admin. Code tit. 13, r. 12.0305(d).

Each employee hired by defendant must read and sign defend-
ant’s form, the “House Rules.” It includes the following language:

Anyone choosing to accept transportation from Labor Finders, to
one of our job sites, will be charged no less than .50 to and .50
from and no more than $1.00 to and $1.00 from the job site.
Worker understands that this offer of transportation is for the
worker’s benefit and if worker chooses to accept transportation,
worker authorizes Labor Finders to deduct the cost of that trans-
portation in both overtime and non-overtime weeks.

This provision qualifies as a specific authorization under
N.C. Gen. Stat. § 95-25.8(2)(a). The optional transportation service
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offered by defendant and its associated cost is explained. Although
a range is given for the dollar amount, we hold it is sufficiently nar-
row to provide adequate notice to the class members. We further
note the deductions for transportation expenses are not automatic.
They are conditioned upon the class members specifically request-
ing use of the van pool each morning. Only then are wages with-
held. The class members receive frequent and sufficient notice of
the cost to use defendant’s van pool. We hold the “House Rules”
complies with the requirements of N.C. Gen. Stat. § 95-25.8(2)(a) as
a specific authorization.

Finally, the “House Rules” satisfies the Code’s formatting and
content requirements. The authorization form is written, signed by
the class members on or before the payday for the pay period from
which the deduction is made, includes the date signed, and states the
reason for the deduction. N.C. Admin. Code tit. 13, r. 12.0305(b). We
hold that defendant’s “House Rules” form and wage deduction proce-
dure complies with N.C. Gen. Stat. § 95-25.8 and N.C. Admin. Code tit.
13, r. 12.0305.

This portion of plaintiff’s assignment of error is overruled.

B. Incident of and Necessary to Employment

Plaintiff contends the optional transportation services offered by
defendant to its employees benefit defendant and are considered nei-
ther wages nor deductible. We disagree.

Employers may “count as wages the reasonable cost ‘of furnish-
ing [an] employee with board, lodging, or other facilities, if such
board, lodging, or other facilities are customarily furnished by such
employer to his employees.”” Arriaga v. Florida Pacific Farms,
L.L.C., 305 F.3d 1228, 1236 (2002) (quoting 29 U.S.C. § 203(m)). The
employer may deduct the reasonable cost from the employee’s pay-
check, even if the net amount falls below the minimum wage. 29
C.FR. § 531.27 (2004).

The United States Department of Labor (“USDOL”) defines “other
facilities” as:

Meals furnished at company restaurants or cafeterias or by hos-
pitals, hotels, or restaurants to their employees; meals, dormitory
rooms, and tuition furnished by a college to its student employ-
ees; housing furnished for dwelling purposes; general merchan-
dise furnished at company stores and commissaries (including
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articles of food, clothing, and household effects); fuel (including
coal, kerosene, firewood, and lumber slabs), electricity, water,
and gas furnished for the noncommercial personal use of the
employee; transportation furnished employees between their
homes and work where the travel time does not constitute hours
worked compensable under the Act and the transportation is not
an incident of and necessary to the employment.

29 C.F.R. § 531.32(a) (2004) (emphasis supplied). If the “facilities” are
primarily for the benefit of the employer, the cost may not be
included in computing wages and the employer must “reimburse the
expense up to the point the FLSA minimum wage provisions have
been met.” Arriaga, 305 F.3d at 1241-42; 29 C.F.R. § 531.3(d)(1)
(2004). The issue here is whether the optional transportation service
offered to the class members is “an incident of and necessary to the
employment” and primarily for the benefit of defendant. 29 C.F.R.
§ 531.32(a).

Plaintiff cites Arriaga as persuasive authority to show the
optional transportation service was “an incident of and necessary to”
defendant’s business and primarily for defendant’s own benefit. 305
F.3d at 1228. There, domestic agricultural employers hired nonimmi-
grant aliens from Mexico as farm laborers to work on a seasonal
basis. Id. at 1232. Laborers who passed the interview process paid for
their own passage to the United States, visa costs, and various
recruiting fees. Id. at 1234. After deducting these expenses from
wages earned, the net income fell below the statutory minimum wage.
Id. at 1231-32.

The Eleventh Circuit held the transportation costs were “an inci-
dent of and necessary to the employment” and the employers must
reimburse the laborers for expenses paid in coming to the employ-
ment. Id. at 1242. The court noted the determining factor was the
transportation costs were “an inevitable and inescapable conse-
quence of having foreign . . . workers employed in the United States.”
Id. The court carefully distinguished that situation from one where an
employer “hires from its locale.” Id. Further, the court distinguished
between costs “arising from the employment itself and those that
would arise in the course of ordinary life” by interpreting “other facil-
ities” as meaning “employment-related costs . . . that would arise as a
normal living expense.” Id. at 1242-43.

We find Arriaga persuasive, but not as plaintiff argues. The para-
mount distinction between the facts here and therein Arriaga is
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exactly what the Court discussed. In Arriaga, transportation
expenses were both inevitable under the program employers used to
recruit and hire foreign workers, and is substantially different from
normal commuting costs. Here, defendant’s transportation service is
one of several options available to the class members to travel to and
from job sites. They are free to use their own vehicles, ride public
transportation, walk, ride with a co-worker, or defendant’s van. The
choice facing the class members is the same encountered by every
worker every day and is not unique to defendant’s business. It matters
not that the trip is between defendant’s home office and the job sites.
Vega v. Gaspar, 36 F.3d 417, 425 (5th Cir. 1994).

We find the optional transportation service offered by defendant
falls within the category of “other facilities” and may be counted
towards wages. Defendant properly deducts the associated trans-
portation cost from the class members’ paychecks in compliance with
N.C. Gen. Stat. § 95-25.8 and N.C. Admin. Code tit. 13, r. 12.0305.

Plaintiff has failed to show and we find no evidence in the record
that a genuine issue of material fact exists or defendant improperly
withheld wages from the class members. Defendant’s authorization
form, the “House Rules,” satisfies the requirements of both N.C. Gen.
Stat. § 95-25.8 and N.C. Admin. Code tit. 13, r. 12.0305. The class mem-
bers received sufficient notice of the transportation option, its cost,
and the process of electing to use the van pool and the subsequent
wage withholding. This assignment of error is overruled.

VII. Time Spent Waiting and Traveling to and from Work

[3] Plaintiff contends that time spent waiting and traveling between
defendant’s office and the job sites is compensable under N.C. Gen.
Stat. § 95-25.6 (2003), which states, [e]very employer shall pay every
employee all wages and tips accruing to the employee on the regular
payday. Pay periods may be daily, weekly, bi-weekly, semi-monthly, or
monthly. Wages based upon bonuses, commissions, or other forms of
calculation may be paid as infrequently as annually if prescribed in
advance. We disagree.

A. N.C. Gen. Stat. § 95-25.6

Plaintiff argues defendant is breaching “an express oral if not
written contract” between the parties requiring defendant to pay the
class members in accordance with the FLSA, which triggers
the requirements of N.C. Gen. Stat. § 95-25.6. Plaintiff concedes the
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“House Rules” specifically addresses this issue in defendant’s
favor. However, he requests this Court to “look{] beyond the lan-
guage contained in the [House Rules]” to federal statutes, regulations,
and case law, to find waiting and traveling time compensable under
these circumstances.

The applicable provision of defendant’s employment contract,
the “House Rules,” states:

We open between 5:30 & 6:30 AM. To improve your chance of
employment, you may choose to “show up” at the earliest possi-
ble time and no less than one hour before a repeat ticket's deliv-
ery time. This is entirely voluntary on the worker’s part. During
the waiting time in our lobby, the worker is waiting to be engaged
rather than engaged to Wait (sic). Hours worked and pay are
determined from the time the worker starts working at a cus-
tomer’s establishment And (sic) ends when the work is completed
at the customer’s establishment . . . . The worker understands that
waiting time for assignments at Labor Finders, and travel time
from Labor Finders to the customer’s establishment and back, as
well as waiting to be picked up from the job site, is not compens-
able work time.

The contract defines “hours worked” as beginning when “the worker
starts working at a customer’s establishment And (sic) ends when the
work is completed at the customer’s establishment.”

The record on appeal indicates the class members will only be
compensated for time spent working at the job sites. It includes a
copy of the “House Rules” detailing the compensation process with
plaintiff’s signature. Plaintiff also testified that defendant never told
him “hours worked” included wait time or travel time to and from the
job site.

The employment contract does not provide for the compensation
the class members seek. Plaintiff admitted he understood this policy
and a copy of the agreement bears his signature. We find no violation
of N.C. Gen. Stat. § 95-25.6. We now consider whether federal law
requires defendant to compensate the class members for time spent
waiting and traveling.

B. The Portal to Portal Act

The Portal to Portal Act, 29 U.S.C. § 254, does not require em-
ployers to pay employees for the following activities:
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(1) walking, riding, or tfraveling to and from the actual place of
performance of the principal activity or activities which such
employee is employed to perform, and

(2) activities which are preliminary to or postliminary to said
principal activity or activities, which occur either prior to the
time on any particular workday at which such employee com-
mences or subsequent to the time on any particular workday at
which he ceases, such principal activity or activities.

29 U.S.C. § 254(a) (2003) (emphasis supplied). The issue before us is
whether the class members’ wait and travel time are principal activi-
ties and thus compensable. We hold that they are not.

Employers must compensate employees for time spent waiting
and traveling when “it is part of a principal activity of the employee,
but not if it is a preliminary or postliminary activity.” Vega, 36 F.3d at
424, 425 (citing The Portal to Portal Act, 29 U.S.C. § 254). Principal
activities are those duties integral and indispensable to the
employer’s business. Karr v. City of Beaumont, Tex., 950 F. Supp.
1317, 1322 (E.D.Tex. 1997) (citing Truslow v. Spotsylvania County
Sheriff, 783 F. Supp. 274, 277 (E.D. Va. 1992) (citing 29 U.S.C.
§ 2b64(a)(2), (b)), aff'd per curiam, 993 F.2d 1539 (4th Cir. 1993).
They include duties “ ‘performed as part of the regular work of the
employees in the ordinary course of business|[,] work {that] is neces-
sary to the business . . . . [and also] primarily for the benefit of the
employer.” ” Vega, 36 F.3d at 424 (quoting Dunlop v. Cily Electric,
Inc., 527 F.2d 394, 401 (5th Cir. 1976)).

Preliminary activities are those “engaged in by an employee
before the commencement of his ‘principal’ activity or activities.” 29
C.F.R. § 790.7 (2004). “‘[Plostliminary activity’ means an activity
engaged in by an employee after the completion of his ‘principal’
activity or activities . . . .” Id. Preliminary and postliminary activities
are spent primarily for the employees’ own interests, completed at
the employees’ convenience, and not necessary to the employer’s
business. Jerzak v. City of South Bend, 996 F. Supp. 840, 848
(N.D.Ind. 1998).

1. Waiting Time

Plaintiff asserts he and the class members should be compen-
sated for waiting time both between receiving job assignments and
physically commencing work at the job sites and between stopping
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work and returning to defendant’s office. We consider two factors in
determining whether plaintiff’s waiting time is a principal activity and
compensable under The Portal to Portal Act. The first issue is
whether the time spent is predominantly to benefit the employer and
integral to the job. Preston v. Settle Down Enterprises, Inc., 90 F.
Supp. 2d 1267, 1278-79 (N.D.Ga. 2000) (citations omitted); Vega, 36
F.3d at 425 (citing Mireles v. Frio Foods, Inc., 899 F.2d 1407, 1411 (5th
Cir. 1990)). The second issue is whether the employee is able to use
the time for their own personal activities. Vega, 36 F.3d at 426 (citing
Mireles, 899 F.2d at 1413).

Defendant is in the business of providing temporary labor to its
customers on an as-needed basis. Customers request defendant’s
services when extra help is needed on any variety of construction
projects. Defendant hires enough workers on a daily basis to satisfy
that demand. Workers receive assignments because work is available
on that particular day. Defendant does not retain individuals to wait
for customers to request labor services.

After receiving a work assignment, the class members elect how
they will travel from defendant’s office to the job site. They can use
their own vehicle, ride public transportation, walk, car pool with
another driver, or sign up for defendant’s optional transportation
service. Defendant does not restrict the mode, the class members’
activities while they wait for the ride, or their activities in transit. The
class members are free to do as they please. At the end of the day,
defendant gives the class members the option whether to return to
the office to get their paycheck at that time or at a later date.

~ Based on this evidence, we hold the class members’ time spent
waiting is a preliminary and postliminary activity and noncompens-
able. The class members’ principal activity, that which defendant
hired them for, is to work for customers on a daily basis. Temporary
labor is the entire scope of defendant’s business. Customers pay for
that service, which begins upon arrival at the job site and stops at the
end of the work day. The class members’ idle time either before or
after the workday is personal. Many spend waiting time reading the
newspaper, sleeping, drinking coffee, eating meals, watching televi-
sion, or socializing with other waiting workers.

The class members’ time spent waiting directly correlates to
their choice of transportation. They are free to spend that time as
they wish. It is neither beneficial nor indispensable to defendant’s
business. We decline to extend “hours worked” to include the class
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members’ waiting time prior to arrival at the job site and at the end
of the day.

2. Trave] Time

Travel time is only compensable under The Portal to Portal Act if
it is a principal activity of the employee. 29 U.S.C. § 254. Normal com-
muting from home to work and back is considered ordinary travel
and not a “principal activity” absent a contract stating otherwise. 29
U.S.C. § 254; 29 C.FR. §§ 785.34 and 785.35 (2004). Travel from an
employer’s campus to the “actual place of performance” is noncom-
pensable. 29 C.F.R. § 790.7(e) (2004). However, travel between job
sites after work has begun for the day is compensable. Wirtz v.
Sherman Enterprises, Inc., 229 F. Supp. 746, 753 (1964) (emphasis
supplied); 29 C.F.R. § 785.38 (2004).

Plaintiff relies heavily on Preston, 90 F. Supp. 2d 1267, in arguing
that travel time to and from the job sites is compensable as a princi-
pal activity. There, the court addressed this same issue. Similar to the
present case, the defendant provided temporary labor to customers
on a daily basis. Id. at 1272. Laborers hired were furnished trans-
portation from the defendant’s office to the job sites. Id. at 1273. The
court analyzed the issue by reviewing 29 C.F.R. § 785.38, which states,
in part:

Time spent by an employee in travel as part of his principal activ-
ity, such as travel from job site to job site during the workday,
must be counted as hours worked. Where an employee is required
to report at a meeting place to receive instructions or to perform
other work there, or to pick up and to carry tools, the travel from
the designated place to the work place is part of the day’s work,
and must be counted as hours worked regardless of contract, cus-
tom, or practice.

Based on this regulation, the court considered three important
factors: (1) whether workers were required to meet at the defendant's
office before going to the job site; (2) whether workers performed
labor before going to the job site; and (3) whether workers picked up
and carried tools to the job site. Preston, 90 F. Supp. 2d at 1280-81.
Factors two and three did not apply in Preston. Id. at 1280. However,
the court ruled on factor one that “arriving at a business on one’s own
initiative seeking employment” is not the same as an employer requir-
ing an employee to report at a meeting place. Id. at 1280-81. Thus,
“hours worked” did not accrue until after arrival at the job site.
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Applying the same analysis here, we find identical answers to fac-
tors one and two. First, defendant does not require employees to
report at its office at a certain time. Rather, it established the policy
for laborers to follow if they were interested in seeking employment
from defendant on a daily basis. Second, the class members do not
perform any work either at defendant’s office, or in transit to the job
sites. Third, unlike Preston, the record indicates that the class mem-
bers are provided personal protective equipment after receiving an
assignment and before reporting to the job site. We address factor
three, the picking up and carrying of tools to the job site.

In Crenshaw v. Quarles Drilling Corp., 798 F.2d 1345 (10th Cir.
1986) and D A & S Oil Well Servicing, Inc. v. Mitchell, 262 F.2d 552
(10th Cir. 1958), the courts found travel time compensable as an indis-
pensable part of the employees’ jobs. Employer-defendants in both
cases required their employees to transport specialized equipment
necessary to service oil wells. Crenshaw, 798 F.2d at 1346; D A & S
01l Well Servicing, Inc., 262 F.2d at 553-64. In an unpublished opin-
ion, the District Court for the Eastern District of Kentucky held that
in situations where employees are transporting specialized equip-
ment to the job site, “it can be concluded that the transportation of
specialized equipment, provided by the employer, is work in and of
itself.” Spencer v. Auditor of Public Accounts, No. 88-54, 1990 U.S.
Dist. Lexis 1076 (E.D.Ky. Jan. 30, 1990).

The USDOL addressed this issue in 29 C.F.R. § 790.7, its own
expansive interpretation of “preliminary” and “postliminary” activi-
ties. The regulation distinguished between an employee transport-
ing heavy equipment and ordinary hand tools. 29 C.FR. § 790.7(d)
(2004). In considering heavy equipment, the regulation states the
employee’s travel “is not segreable from the simultaneous perform-
ance of his assigned work (the carrying of the equipment, ete.) ....”
and does not fall under the noncompensable travel outlined by The
Portal to Portal Act. Id.

We agree with this distinction between the transportation of spe-
cialized and heavy equipment and the non-unique protective equip-
ment issued the class members by defendant. The record indicates
the class members receive hard hats, boots, and gloves. These imple-
ments are not specialized and are used in a breadth of manual labor
jobs. It is a different situation from an employee transporting spe-
cialized vehicles, tools, or heavy equipment necessary to perform
highly sophisticated work. The receipt of nonspecialized protec-
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tive equipment does not make travel time compensable under 29
C.F.R. § 785.38. If its issuance constituted the beginning of “hours
worked,” employers could just wait until employees were at the job
site before passing them out to save money.

We note further that the Fifth Circuit encountered the issue of
compensable travel time in Vega, 36 F.3d 417. The defendant, a farm
laborer contractor, provided its employee-laborers transportation, for
a fee, to and from the farm sites. Id. at 423. The court held the travel-
ing time was preliminary and postliminary activity and not compens-
able. Id. at 425. It based its decision on factors present in the case at
bar. First, the laborers performed no work prior to getting on the bus
in the morning. Id. Second, the defendant offered the transportation
as an option to the workers and did not require its usage. Id. Third,
not all of the laborers elected to use the transportation. Id. The court
concluded the travel from the defendant’s office to the farm sites was
“an extended home-to-work-and-back commute.” Id.

These factors, together with our analysis of Preston, compels
us to hold that class members’ travel time is a preliminary and
postliminary activity and is noncompensable. This assignment of
error is overruled.

VIII. Conclusion

Defendant complies with N.C. Gen. Stat. § 95-25.8 and N.C.
Admin. Code tit. 13, r. 12.0305 in withholding the class members’
wages to pay for an optional transportation service to and from job
sites. The class members are not due compensation for time spent
waiting for and traveling on defendant’s optional transportation serv-
ice under N.C. Gen. Stat. § 95-25.6. The trial court’s grant of summary
judgment is affirmed.

Affirmed.

Judges BRYANT and LEVINSON concur.
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JENNIFER L. PITTS, ADMINISTRATRIX OF THE ESTATE OF FELICIA HOPE LYNCH, PLAINTIFF
v. NASH DAY HOSPITAL, INC., ENGLEWOOD OB-GYN ASSOCIATES, INC.,
TOMMY R. HARRIS, anD MOSES E. WILSON, DEFENDANTS

No. COA03-558
(Filed 7 December 2004)

Medical Malpractice— expert testimony excluded—standard
of care—similar community

The trial court erred by excluding a doctor’s expert testimony
from a medical malpractice trial based on the conclusion that the
witness was articulating a national standard of care. Although the
doctor testified that the standard of care for the surgery in ques-
tion is national, the issue is whether his testimony as a whole
meets the requirements of N.C.G.S. § 90-21.12. He established his
knowledge of the standard of care in a similar community in light
of his equivalent skill and training, familiarity with the equipment
and techniques used in the surgery at issue, his first-hand investi-
gation of the town where the surgery was performed (Rocky
Mount) and its hospital, and his testimony about the similarity of
Rocky Mount to the communities where he had practiced.

Judge STEELMAN dissenting.

Appeal by plaintiff from order entered 19 December 2002 by
Judge Milton F. Fitch, Jr. in Nash County Superior Court. Heard in the
Court of Appeals 18 March 2004.

Rountree & Boyette, L.L.P., by Charles S. Rountree, for
plaintiff-appellant.

Yates, McLamb & Weyher, L.L.P, by Barry S. Cobb, for
defendants-appellees.

CALABRIA, Judge.

Jennifer L. Pitts (“plaintiff”), administratrix of the estate of
Felicia Hope Lynch, appeals from order of the trial court excluding
the testimony of plaintiff’s expert witness and directing a verdict in
favor of defendants, Englewood OB-GYN Associates, Inc.
(“Englewood”), Tommy R. Harris (“Dr. Harris”), and Moses E. Wilson
(“Dr. Wilson”).! For the reasons stated herein, we reverse.

1. Plaintiff previously took a voluntary dismissal of all claims against Nash Day
Hospital, Inc. with prejudice.
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This lawsuit arose out of allegations of negligence surrounding
laparoscopic surgery performed on Felicia Hope Lynch (“Ms. Lynch™)
by Dr. Harris on 13 January 1998. Due to chronic pelvic pain and
an adnexa cyst, Ms. Lynch’s physician referred her to Dr. Harris, a
board-eligible but not board-certified specialist in obstetrics and
gynecology with operative privileges at Nash Day Hospital. Ms.
Lynch’s sonogram revealed an ovarian cyst measuring five centime-
ters. Dr. Harris scheduled Ms. Lynch for surgery to remove the cyst.

On 13 January 1998 at Nash Day Hospital after Ms. Lynch was
placed under anesthesia and examined, Dr. Harris commenced the
laparoscopic surgery for removal of the cyst and possibly an ovary.
During the surgery, Dr. Harris discovered the cyst was much smaller
than originally anticipated but multiple adhesions in Ms. Lynch’s
pelvic region conneeted her organs to her abdominal wall. Dr. Harris
changed his surgical plan and attempted to cut and release the adhe-
sions but stopped when he deemed it was no longer safe and saw that
he could not remove all the adhesions. Upon completion of the
surgery, Dr. Harris placed a clear fluid in the abdominal cavity to
ensure there was no remaining internal bleeding and found no indi-
cation of any bleeding. After surgery, Ms. Lynch was taken to the
Nash Day Hospital recovery room, where it was noted that her blood
pressure had dropped. Nevertheless, Dr. Harris never examined or
observed Ms. Lynch after the surgery. He testified that Ms. Lynch was
not yet awake, “so there was nothing for me to say to her.” Dr. Harris
also testified that, after surgery, it was standard practice for the anes-
thesiologist, rather than the operating surgeon, to manage the care of
the patient in the recovery room.

Following discharge, Ms. Lynch experienced nausea, vomiting,
abdominal cramps, and was also lethargic and pale. James Lee
Williams (“Mr. Williams”), Ms. Lynch’s boyfriend, called Dr. Harris’
office, Englewood, multiple times reporting the problems Ms. Lynch
was experiencing. The office staff, on behalf of Dr. Harris’ partner, Dr.
Wilson, told Mr. Williams the symptoms were normal. On the night of
14 January 1998, Ms. Lynch stopped breathing and efforts to resusci-
tate her were unsuccessful. She was pronounced dead in the emer-
gency room at Halifax Memorial Hospital. The medical examiner
determined the cause of her death was “exsanguination from the left
ovarian artery.” Stated another way, Ms. Lynch bled to death inter-
nally from a cut to her left ovarian artery, either by “scalpel or trochar
injury” or while the “adhesions were being lysed.” At the time of her
death, Ms. Lynch was twenty-eight years old.
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Plaintiff brought suit for wrongful death and medical malpractice.
Plaintiff alleges Dr. Harris was negligent in his surgical performance
and administration of post-operative care. Plaintiff also contends Dr.
Wilson failed to properly respond to the telephone calls from Mr.
Williams alerting him and his staff of Ms. Lynch’s failing condition.

At trial, plaintiff tendered one expert witness, Daniel M.
Strickland (“Dr. Strickland”), as an “expert in the standards of prac-
tice in this case.” Three separate times, plaintiff attempted to tender
Dr. Strickland as an expert witness. Defendants objected each time,
contending plaintiff had failed to establish Dr. Strickland was familiar
with the standard of care in Rocky Mount or a similar community, as
required by N.C. Gen. Stat. § 90-21.12 (2003). The trial court allowed
plaintiff to reopen Dr. Strickland’s testimony in order to make a fur-
ther showing on the issue of “similar community.” After finding that
plaintiff failed to present competent medical testimony establishing
the relevant standard of care, the trial court granted defendants’
motion for directed verdict. Plaintiff appeals.

Plaintiff assigns error to the trial court’s finding of fact that
Dr. Strickland was not familiar with “the standards of practice among
members of the same health care profession with similar training
and experience situated in the same or similar communities at the
time of the alleged act.” Plaintiff also assigns error to the trial court’s
conclusions of law that Dr. Strickland’s testimony was irrelevant,
immaterial, and inadmissible. We agree with plaintiff and reverse
the trial court.

The trial court directed a verdict in the case sub judice after
determining that Dr. Strickland could not show personal knowledge
of the standard of care for laparoscopic surgery in Rocky Mount or a
similar community. We initially note that “[t]he competency of a wit-
ness to testify as an expert is addressed to the sound discretion of the
trial court and the trial court's determination will not be disturbed by
the reviewing court in the absence of an abuse of discretion.”
Barham v. Hawk, 165 N.C. App. 708, 711-12, 600 S.E.2d 1, 4 (2004). In
determining whether the trial court abused its discretion, we consider
N.C. Gen. Stat § 90-21.12, which sets forth the standard of care in
medical malpractice cases:

In any action for damages for personal injury or death arising out
of the furnishing or the failure to furnish professional services in
the performance of medical, dental, or other health care, the
defendant shall not be liable for the payment of damages unless
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the trier of the facts is satisfied by the greater weight of the evi-
dence that the care of such health care provider was not in
accordance with the standards of practice among members of the
same health care profession with similar training and experience
situated in the same or similar communities at the time of the
alleged act giving rise to the cause of action.

In analyzing N.C. Gen. Stat. § 90-21.12, the trial court opined that the
legislature “intended in every way to say as strongly as they could say
it that North Carolina wishes to avoid a national standard of care.”
The court concluded that “Dr. Strickland has articulated a national
standard rather than the local standard of Rocky Mount.”

Although Dr. Strickland testified that the standard of care for
laparoscopic surgery is a national standard, we are not of the opinion
that such testimony inexorably requires that his testimony be
excluded. Rather, the critical inquiry is whether the doctor’s testi-
mony, taken as a whole, meets the requirements of N.C. Gen. Stat.
§ 90-21.12. In making such a determination, a court should con-
sider whether an expert is familiar with a community that is similar
to a defendant’s community in regard to physician skill and training,
facilities, equipment, funding, and also the physical and financial
environment of a particular medical community.2 See Henry v.
Southeastern OB-GYN Assocs., PA., 145 N.C. App. 208, 211, 550
S.E.2d 245, 247 (2001); Tucker v. Meis, 127 N.C. App. 197, 198-99, 487
S.E.2d 827, 829 (1997).

2. There appears to be some conflict concerning what testimony sufficiently
obviates the need to show an expert’s familiarity with a defendant’s community under
N.C. Gen. Stat. § 90-21.12. This Court has previously held that “while ‘it was the intent
of the General Assembly to avoid the adoption of a national or regional standard of
care for health care providers,” if the standard of care for a given procedure is ‘the
same across the country, an expert witness familiar with that standard may testify
despite his lack of familiarity with the defendant’s community[.]’ " Marley v. Graper,
135 N.C. App. 423, 428, 521 S.E.2d 129, 133-34 (1999) (internal citations omitted)
(emphasis added). See also Brooks v. Wal-Mart Stores, Inc., 139 N.C. App. 637, 656-57,
535 S.E.2d 55, 67 (2000); Haney v. Alexander, 71 N.C. App. 731, 736, 323 S.E.2d 430,
434 (1984). Subsequent opinions of this Court more stringently focused on the intent of
the General Assembly to avoid a national standard of care. See Henry, 145 N.C. App. at
210-11, 550 S.E.2d at 246 (2001) (noting the “similar community” standard “encom-
passes more than mere physician skill and training” and includes variations in facili-
ties, equipment, funding, and also “the physical and financial environment”); Tucker v.
Meis, 127 N.C. App. 197, 198, 487 S.E.2d 827, 829 (1997). As such, Henry requires some
level of familiarity with a defendant’s community even if an expert testifies the stand-
ard is the same across the country. Yet, a recent opinion has questioned whether Henry
constitutes controlling authority, see Cox v. Steffes, 161 N.C. App. 237, 245 n.1, 587
S.E.2d 908, 914 n.1 (2003), disc. rev. denied, 358 N.C. 233, 595 S.E.2d 148 (2004), and
distinguished Henry. Id.
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In the case sub judice, the evidence showed that Dr. Strickland’s
skill, training, and experience in obstetrics and gynecology are com-
parable to Dr. Harris’ skill, training, and experience. Regarding the
respective physician skill and training, the evidence showed that Dr.
Harris is a board-eligible specialist in obstetrics and gynecology. Dr.
Strickland is a board-certified specialist in obstetrics and gynecology.
Dr. Harris and Dr. Strickland were trained outside of North Carolina
but practiced medicine in multiple communities within the State. Dr.
Harris undergoes continuing medical education including 150 hours
of required credits every three years and also takes numerous courses
in Maryland and Georgia. Dr. Strickland is a Fellow with the American
College of Obstetricians and Gynecologists.

The evidence was also sufficient to show that facilities, equip-
ment, funding, and the physical and financial environment of both the
communities in which Dr. Strickland practiced obstetrics and gyne-
cology and in Rocky Mount are similar. Dr. Strickland is licensed in
five states, currently practices in West Jefferson, North Carolina, and
has also practiced extensively in other locations throughout North
Carolina including Albemarle, Boone, Elkin, Lenoir/Hickory, Mount
Airy, and Wilkesboro. At trial, Dr. Strickland specifically cited the
population and median income of Rocky Mount and testified that
Rocky Mount is similar to communities in which he has practiced in
terms of population served, rural nature, depressed economy, and
limitations on resources. Additionally, prior to testifying, Dr.
Strickland not only observed the community of Rocky Mount but also
noted the size of Nash Day Hospital. Dr. Strickland also testified that
he deduced from medical records and Dr. Harris’ deposition the type
of equipment and techniques Dr. Harris used in Ms. Lynch’s surgery.
Dr. Strickland was familiar with the equipment because he used sim-
ilar to equipment in other communities in his medical practice.

Dr. Strickland’s testimony falls within the scope of testimony that
this Court has held to be permissible under N.C. Gen. Stat. § 90-21.12.
In Cox v. Steffes, this Court summarized some of the relevant cases:

In Coffman v. W. Earl Roberson, M.D., PA., 1563 N.C. App. 618,
624-25, 571 S.E.2d 255, 259 (2002), disc. review denied, 356 N.C.
668, 577 S.E.2d 111 (2003), this Court held that a doctor’s
testimony regarding standard of care was sufficient when the
doctor testified generally that he was familiar with the standard
of care in communities similar to Wilmington, that he based his
opinion on Internet research regarding the hospital, and that he
knew the hospital was a sophisticated training hospital. See also
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Leatherwood v. Erlinger, 151 N.C. App. 15, 22-23, 564 S.E.2d 883,
888 (2002) (reversing directed verdict when plaintiffs’ expert
specifically testified that he had knowledge of the standards of
care in Asheville and similar communities because of his practice
in communities of similar size to Asheville and because he had
attended rounds as a medical student in the Asheville hospital at
issue), disc. review denied, 357 N.C. 164, 580 S.E.2d 368 (2003).

Cox, 161 N.C. App. at 244-45, 587 S.E.2d at 913 (emphasis added).
This Court went on to find the expert had sufficiently acquainted
himself with the relevant community standards when he reviewed
written information from the plaintiff’s counsel prior to testifying.
Id. Dr. Strickland’s familiarity with Rocky Mount exceeds that previ-
ously deemed sufficient by this Court in reviewing the propriety of
and reversing a directed verdict. Accordingly, we hold that Dr.
Strickland established his knowledge of the standard of care in a
“similar community” in light of his equivalent skill and training, fa-
miliarity with the equipment and techniques used by Dr. Harris,
first-hand investigation of Rocky Mount and its hospital, and his tes-
timony as to the similarity in the communities where he has practiced
and Rocky Mount.

Because we hold that Dr. Strickland established that he had
knowledge of a similar community and the trial court abused its dis-
cretion in excluding his testimony, we do not reach plaintiff’s other
assignments of error.

Reversed.
Judge McGEE concurs.
Judge STEELMAN dissents in a separate opinion.

STEELMAN, Judge, dissenting.

I respectfully dissent from the majority’s holding that the expert
witness which plaintiff tendered sufficiently met the “same or similar
community” standard as required by N.C. Gen. Stat. § 90-21.12.

I. Standard of Review

As noted by the majority opinion, our standard of review for the
trial court’s exclusion of plaintiff’s expert witness is abuse of discre-
tion. An abuse of discretion occurs only where the trial court’s ruling
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is “manifestly unsupported by reason or one so arbitrary that it could
not have been the result of a reasoned decision. Briley v. Farabow,
348 N.C. 537, 547, 501 S.E.2d 649, 656 (1998). Plaintiff’s burden to
show an abuse of discretion is a heavy one indeed. I do not believe
plaintiff has met this burden and therefore, the ruling of the trial
court should be affirmed.

II. Similar Community Standard

The trial judge afforded plaintiff not one, not two, but three
opportunities to present testimony that met the standard of “similar
training and experience situated in the same or similar communities
at the time of the alleged act giving rise to the cause of action.” N.C.
Gen. Stat. § 90-21.12 (2003). In order to determine whether the trial
judge abused his discretion, it is necessary to review in detail the
proffered testimony.

Dr. Strickland testified he was familiar with the standards of
practice for the performance of laprascopic surgery and follow-up
care in Rocky Mount, North Carolina and similar communities. When
asked the basis of this familiarity, Dr. Strickland stated:

First of all, I believe that the standard is national, but more than
that, if you consider the broad depth of American education,
physicians in any area are trained from all over the country.
Different medical schools from all over the country, different res-
idencies from all over the country. We generally belong to the
same professional organizations. We generally attend the same
meetings. We read the same journals. Therefore there’s an inte-
gration of medical practice in the United States, in my opinion,
and I don’t believe the standard is any different for Rocky Mount
than it is for Elkin or Albemarle or West Jefferson.

During plaintiff’s second tender, Dr. Strickland testified he had prac-
ticed in Elkin, Albemarle, Lenoir, Mount Airy and Wilkesboro, and
that certain of those communities were similar in population to
Rocky Mount. He further stated the records used at Nash General
Hospital were similar to those he had used elsewhere, but was “not
sure what [he could] directly deduce” from them. Following a forty-
five minute recess, plaintiff made a third tender. Dr. Strickland testi-
fied he had: (1) determined the median income and population of
Rocky Mount from the telephone book; (2) deduced the surgical
resources available in the Rocky Mount community from the types of
equipment listed in the operative report; and (3) driven by the hos-
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pital and through Rocky Mount to get an impression of its economic
base. He then formed an opinion that Rocky Mount was similar to
some of the areas where he had practiced. At the conclusion of the
third tender, Dr. Strickland was asked the following questions:

[Defense counsel:] So, to summarize, what you know about the
standard of care for OB-GYN surgeons practicing in Rocky Mount
is that you've practiced in other small towns in North Carolina,
you have driven past the hospital here, you have driven around
enough to have knowledge in passing of what the industrial base
was, and you've looked at the telephone book to see what the
median income and population is. Is that basically what your
basis is, Doctor?

[Dr. Strickland:] My basis for concluding that they are similar?

[Defense counsel:] Is that your basis—is that the basis of what
you know about Rocky Mount, North Carolina and the standard
of practice here?

[Dr Strickland:] I suppose that’s accurate.

It is not sufficient for an expert witness to merely make the asser-
tion that the medical communities are similar, there must be a rea-
sonable basis for this assertion. Smith v. Whitmer, 159 N.C. App. 192,
196-97, 582 S.E.2d 669, 672-3 (2003) (stating that even though the
expert testified he was familiar with the standard of care in that med-
ical community, he gave no basis for his conclusion, and thus his
opinion was irrelevant). See also Tucker v. Meis, 127 N.C. App. 197,
198, 487 S.E.2d 827, 829 (1997) (finding the expert doctor “failed to
make the statutorily required connection to the community in which
the alleged malpractice took place or to a similarly situated commu-
nity”). The “similar community” standard “encompasses more than
mere physician skill and training[.]” Henry v. Southeastern OB-GYN
Assocs., PA., 145 N.C. App. 208, 211, 550 S.E.2d 245, 247 (2001). It
also encompasses variations in facilities, equipment, funding, and
also the physical and financial environment of a particular medical
community. Id.

The population and industrial base of a community are not rele-
vant per se to meeting the “similar cormmunity” standard. It is not the
size of a town or its economic resources that are to be considered,
but rather how those resources are reflected in the “conditions, facil-
ities and equipment available to a healthcare professional|.]” Id. at
213, 550 S.E.2d at 248 (Greene, J., concurring in the result).
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In plaintiff’s third attempt to tender Dr. Strickland as an ex-
pert, Dr. Strickland did testify about the surgical resources of the
community based on his review of the operative report. However,
this testimony appears to conflict with his testimony in the second
tender, where he stated he was not sure what he could deduce from
those reports.

The majority relies heavily on the case on Cox v. Steffes, 161 N.C.
App. 237, 587 S.E.2d 908 (2003), disc. review denied, 358 N.C. 233,
595 S.E.2d 148 (2004). In Cox, the trial court granted defendant’s
motion for judgment notwithstanding the verdict and set aside a jury
verdict in favor of the plaintiffs. Id. at 238, 587 S.E.2d at 909-10. The
trial judge based his ruling on the fact that the plaintiff’s expert
witness was not familiar with the standard of care in a similar com-
munity. Id. at 239, 587 S.E.2d at 911-12. Dr. Donelly, plaintiff’s ex-
pert, testified he, like the defendant doctor, was a board-certified
surgeon, and that both his and the defendant’s hospital were Level 2
hospitals. Id. at 244, 587 S.E.2d 913. In addition, “Dr. Donelly also
more specifically expressed his view that Reading was similar to
Fayetteville with respect to board-certified physicians, sophisticated
lab services, x-ray departments, anesthesia services, hospital certifi-
cation, and access to specialists.” Id. Dr. Donelly thus testifed as to
the similarity of specific resources available to the medical commu-
nity where he and the defendant practiced. Central to the holding in
Cox was the testimony that both hospitals in Reading, Pennsylvania
and Fayetteville, North Carolina were Level 2 hospitals.

In contrast, Dr. Strickland did not testify concerning the level of
any hospitals, nor did he equate the surgical resources available in
Rocky Mount to those in any of the other areas where he had
practiced medicine. Moreover, Dr. Strickland was a board-certified
specialist in obstetrics and gynecology, while Dr. Harris was only
board-eligible. Although Dr. Strickland testified he was familiar with
the standard of care in North Carolina, “he failed to make the statu-
torily required connection to the community in which the alleged mal-
practice took place or to a similarly situated community.” Tucker, 127
N.C. App. at 198, 487 S.E.2d at 829.

Given Dr. Strickland’s testimony in this case, I fail to discern how
the trial court’s exclusion of this testimony was “manifestly unsup-
ported by reason” or “so arbitrary that it could not have been the
result of a reasoned decision.” I would thus affirm the trial court as
to plaintiff’s first assignment of error.
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Since I would affirm the trial court on plaintiff’s first assignment
of error, it is necessary that I address plaintiff’s remaining arguments.

III. National Standard of Care

Plaintiff asserts that laparoscopic surgery is a “revolutionary” and
“cutting edge” medical technology requiring specialized training, and
that such a technique should be subject to a national standard of care.
Defendant, Dr. Harris, testified he had performed a thousand laparo-
scopies during his residency in the 1980’s. Dr. Strickland testified he
was familiar with “the standards of practice for the performance of
laparoscopic surgery and follow-up care in Rocky Mount, North
Carolina and similar communities.” However, Dr. Strickland never
testified that laparoscopic surgery was a “revolutionary” or “cut-
ting edge” surgical technique or that he had even performed
such surgery. Furthermore, he offered no testimony concerning the
training necessary to perform laparoscopic surgery. The basis of his
assertion that a “national standard of care” applied in this case was
not the nature of the procedure. Rather, it was based upon a general
characterization of “the broad depth of American education” of
physicians. Dr. Strickland stated that “an integration” of the medical
practice in the United States had occurred due to physicians in the
area being trained at medical schools and performing their residen-
cies all over the country, medical professionals belonging to the same
professional organizations, attending the same meetings, and reading
the same journals.

This Court has “recognized very few ‘uniform procedures’ to
which a national standard may apply, and to which an expert may
testify.” Henry, 145 N.C. App. at 211, 550 S.E.2d at 247 (citations
omitted). Dr. Strickland’s testimony in this case fails to establish a
“uniform procedure” or a “cutting edge” technology for which such a
standard might possibly be appropriate. To apply a national standard
of care in this case, based upon Dr. Strickland’s testimony, would be
to adopt a national standard of care for the practice of medicine in
general. This is clearly contrary to the express provisions and intent
of the General Assembly, which enacted a “same or similar commu-
nity” standard in N.C. Gen. Stat. § 90-21.12.

While Dr. Strickland cogently and concisely set forth the case for
a national standard of care, it is for this state’s General Assembly, not
the courts, to determine the appropriate standard of care in medical
negligence cases.
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IV. Who Is To Determine the Applicable Standard of Care

Plaintiff next contends that whether West Jefferson, Elkin,
Albemarle, Boone, Lenoir/Hickory, Mount Airy and Wilkesboro are in
fact similar communities is a matter for the jury to determine, not the
trial judge. I disagree.

It is the duty of the trial judge to determine whether an ex-
pert medical witness can render an opinion under N.C. Gen. Stat.
§ 90-21.12 and Rule 702 of the Rules of Evidence. Taylor v. Abernethy,
149 N.C. App. 263, 272, 560 S.E.2d 233, 239 (2002), disc. review
denied, 356 N.C. 695, 579 S.E.2d 102 (2003). Furthermore, in none of
the cases in which this court considered N.C. Gen. Stat. § 90-21.12,
was the issue of similar communities left to the jury to decide. Smith
v. Whitmer, 159 N.C. App. 192, 582 S.E.2d 669 (2003); Leatherwood v.
Ehlinger, 151 N.C. App. 15, 564 S.E.2d 883 (2002); Coffman v.
Roberson, 1563 N.C. App. 618, 571 S.E.2d 255 (2002), disc. review
denied, 356 N.C. 668, 577 S.E.2d 111 (2003); Tucker v. Meis, 127 N.C.
App. 197, 487 S.E.2d 827(1997); Henry v. Southeastern OB-GYN
Assocs., PA., 145 N.C. App. 208, 550 S.E.2d 245 (2001). It was for the
trial court to determine whether Dr. Strickland was qualified as an
expert in the area of his testimony and whether his testimony was
relevant. Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 458, 597 S.E.2d
674, 686 (2004). In this case, without a showing of “same or similar
communities,” Dr. Strickland was not qualified as an expert, nor was
his testimony relevant on the appropriate standard of care. I would
find this argument to be without merit.

V. No Requirement of Expert Testimony

Finally, plaintiff contends it was improper for the court to direct
verdict in favor of defendants because the alleged negligence in this
case was of a type that the jury could determine without the testi-
mony of an expert. I disagree.

To prevail in a medical malpractice case a plaintiff must show
(1) the applicable standard of care; (2) a breach of such standard of
care by the defendant; (3) the injuries suffered by the plaintiff were
proximately caused by such breach; and (4) the damages resulting to
the plaintiff.’ ” Smith, 159 N.C. App. at 195, 582 S.E.2d at 671 (cita-
tions omitted). Generally, expert testimony is required when the
standard of care and proximate cause are matters involving highly
specialized knowledge beyond that of laymen. Smithers v. Collins, 52
N.C. App. 255, 260, 278 S.E.2d 286, 289 (1981). However, expert testi-

33
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mony is not necessary in all medical malpractice cases to establish
the standard of care or proximate cause. /d. This is true, especially
where the jury, based on its common knowledge and experience, is
able to understand and judge the actions of the doctor. Id. This rule
has been applied in the case of taking and recording a patient’s vital
signs and the placement of bedpans. Henry, 145 N.C. App. 208, 211,
550 S.E.2d 245, 247 (2001). This case now before us is not such a case,
as it deals with laparoscopic surgery and the post-operative treatment
of a surgery patient. This is beyond the “ken of laymen.” I would find
this assignment of error to be without merit.

VI. Summary

Appellant has failed to demonstrate that the trial judge abused
his discretion in excluding the testimony of Dr. Strickland. Plaintiff’s
remaining arguments are also equally unavailing. I would affirm
the trial court.

ALLSTATE INSURANCE COMPANY, PrainTiFF v. MICHAEL LAHOUD, R.L.J., A
MINOR, AND S.J. AS GUARDIAN AD LITEM FOR R.L.J., A MINOR, DEFENDANTS

No. COA03-964

(Filed 7 December 2004)

Insurance— duty to defend and provide coverage—exclusion
for intentionally harmful act—indecent liberties with a
child—insured pled guilty in criminal case

The trial court did not err by granting summary judgment
in favor of plaintiff insurance company declaring that it had no
duty to defend defendant in a civil suit and no obligation to
provide insurance coverage for him based on an exclusion in the
policy indicating that it would not apply to intentionally harmful
acts or omissions even though defendant attempted to explain
why he pled guilty to one count of taking indecent liberties with
a child in the criminal case arising out of a car trip defendant took
on 31 May 2001 with the minor victim and another child, because:
(1) defendant’s guilty plea established conclusively that he com-
mitted an intentionally harmful act; (2) an assertion that defend-
ant entered a plea of guilty to avoid the possibility of an active
prison sentence is not sufficient to rebut the effect on his guilty
plea; and (3) defendant cannot create a genuine issue of material
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fact simply by submitting his own affidavit contradicting his
own prior sworn testimony and cannot now argue that the act
may have been unintentional or negligent since the affidavit is
self-serving.

Judge HUDSON concurring in part and dissenting in part.

Appeal by defendant Michael Lahoud from order entered 27
March 2003, by Judge W. Osmond Smith, III, in Wake County Superior
Court. Heard in the Court of Appeals 22 April 2004.

Wallace, Morris, Barwick, Landis, Braswell & Stroud, P.A., by
PC. Barwick, Jr., and Kimberly A. Connor, for plaintiff
appellee.

George B. Currin, and Rudolf, Maher, Widenhouse, & Fialko, by
M. Gordon Widenhouse, Jr., for Michael Lahoud defendant
appellant.

McCULLOUGH, Judge.

Defendant Michael Lahoud appeals the trial court’s order which
granted summary judgment for plaintiff Allstate Insurance Company.
A brief summary of the facts follows.

Michael Lahoud went to Virginia on 31 May 2001 to examine a
parcel of real estate that he was considering buying. Lahoud took
R.LJ. and J.V. with him. R.L.J. was nine years old at the time. At
some point during the drive, R.L.J. sat in the front passenger area
of the vehicle. During this time, Lahoud allegedly fondled R.L.J.’s
penis and buttocks.

Lahoud was charged with one count of taking indecent liberties
with a child. The State allowed Lahoud to plead guilty to this charge
in exchange for a suspended sentence, an apology to R.L.J., and pay-
ment of restitution for R.L.J.’s therapy. Lahoud feared that if he did
not take the offer, he would be prosecuted in federal court and would
be facing more severe charges and active prison time. In open court,
he entered a plea of guilty to the charge of taking indecent liberties
with a child.

On 25 February 2002, S.J. filed a civil complaint against
Michael Lahoud for assault and battery and intentional infliction of
emotional distress. The complaint alleged that Lahoud sexually
assaulted R.L.J. while on the trip to Virginia. Subsequently, the
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complaint was amended to include a claim for negligent infliction
of emotional distress.

On 29 July 2002, plaintiff Allstate Insurance Company sought a
declaratory judgment action to determine its rights, duties, and obli-
gations to defendant. Previously, plaintiff had issued a personal
umbrella policy to defendant that was in effect from 20 October 2000
until 20 October 2001. The issues were whether Allstate had a duty to
defend Lahoud in the civil suit and whether it had to provide insur-
ance coverage for him.

On 30 December 2002, plaintiff filed a motion for summary judg-
ment. The trial court granted plaintiff’s motion for summary judg-
ment. It determined that the policy provided no coverage for any of
the matters alleged in the underlying complaint, and plaintiff Allstate
had no duty to defend Lahoud in that action. Defendant appeals.

On appeal, defendant argues that the trial court erred by granting
the motion for summary judgment because there were genuine issues
of material fact regarding Allstate’s duty to defend Lahoud and its
obligation to provide insurance coverage for him. We disagree and
affirm the decision of the trial court.

I. Standard of Review

The standard of review on appeal from a summary judgment rul-
ing is whether the pleadings, depositions, answers to interrogatories,
and admissions on file, together with affidavits, show that there is no
genuine issue as to any material fact and a party is entitled to judg-
ment as a matter of law. Moore v. Coachmen Industries, Inc., 129
N.C. App. 389, 393-94, 499 S.E.2d 772, 775 (1998). “The moving party
bears the burden of showing the lack of [a] triable issue of fact.” Id.
at 394, 499 S.E.2d at 775. “The evidence is to be viewed in the light
most favorable to the nonmoving party.” Id.

II. Issue on Appeal

The issue on appeal is whether Allstate has a duty to defend
Lahoud and whether the insurance policy provides coverage under
the circumstances of this case. Lahoud contends that there is a gen-
uine issue of material fact regarding whether his acts were intention-
ally harmful. Allstate argues that defendant’s guilty plea in the crimi-
nal case establishes conclusively that he committed an intentional
act. We agree that the outcome of this case hinges on the applicabil-
ity of the exclusion section of the policy.
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Provisions in an insurance policy which extend coverage to the
insured must be construed liberally to allow coverage whenever pos-
sible. Erie Ins. Exch. v. St. Stephen’s Episcopal Church, 153 N.C.
App. 709, 712, 570 S.E.2d 763, 765 (2002). However, exclusionary pro-
visions are disfavored, and if ambiguous, they will be construed
against the insurer and in favor of the insured. Id. The cases which
have interpreted insurance coverage exclusions are varied, and the
individual facts of each case often determine the outcome. Id. at 712,
570 S.E.2d at 766. The insurer bears the burden of proving that an
exclusion is applicable. Insurance Co. v. McAbee, 268 N.C. 326, 328,
150 S.E.2d 496, 497 (1966).

In the section “General Exclusions-When This Policy Does Not
Apply,” Allstate excludes from coverage “any intentionally harm-
ful act or omission of an insured[.]” Thus, in order for the exclu-
sion to apply, Allstate had to prove that defendant’s acts were
intentionally harmful.

Our appellate courts have considered cases in which insurance
policies excluded coverage for bodily injury that was “expected or
intended” from the standpoint of the insured. In Nationwide Mutual
Ins. Co. v. Abernethy, 115 N.C. App. 534, 536, 445 S.E.2d 618, 619
(1994), this Court considered the “expected or intended” language
in the context of a child molestation charge. There, Robert
Abernethy, a music teacher, was accused of sexually abusing one of
his students. Id. at 535, 445 S.E.2d at 618. Abernethy pled guilty to
the charge of taking indecent liberties with children. Id. at 535, 445
S.E.2d at 618-19. In a subsequent civil trial, the issue was whether
Nationwide was required to provide coverage for Abernethy. Id. at
535, 445 S.E.2d at 619. Abernethy’s position was that “he did not
intend or expect to cause injury . . . when committing the acts of sex-
ual abuse.” Id. at 537, 445 S.E.2d at 619.

The Abernethy Court rejected this argument because
“Abernethy’s deeds and subsequent admission that he wilfully sexu-
ally abused Lowery establish that, at the very least, Lowery’s injuries
were ‘expected’ by Abernethy as that term is used in the policy.” Id.
at 540, 445 S.E.2d at 621. The Court noted that Abernethy pled guilty
to the charge of taking indecent liberties with children in violation of
N.C. Gen. Stat. § 14-202.1. Id. at 538, 445 S.E.2d at 620. The Court fur-
ther explained:

The statute prescribes as an element of the offense that the
defendant’s acts be “willful.” “Willful” has been defined inter alia
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as “done deliberately: not accidental or without purpose: inten-
tional, self-determined.” Webster’s Third New International
Dictionary 2617 (1968). In summary, defendant has admitted he
intentionally committed acts of sexual abuse. See State v.
Thompson, 314 N.C. 618, 624, 336 S.E.2d 78, 81 (1985) (a guilty
plea is an admission that defendant committed each element of
the crime). In light of this acknowledgment, we conclude he
“knew it was probable” that Lowery’s injuries would ensue and
thus “expected or intended” those injuries.

Id. at 538, 445 S.E.2d at 620. The Abernethy Court therefore noted
that the guilty plea and admission of intentional acts of sexual abuse
were sufficient to show that Abernethy knew it was probable that
injury would ensue.

Although Abernethy is instructive, it is important to recognize
how it is different from the present case. The exclusionary language
in Abernethy was broader because it denied coverage for injuries that
were “expected or intended.” In contrast, the exclusionary language
in the present case is more narrow. Here, Allstate must show that
Lahoud’s acts were “intentionally harmful.”

This case turns on whether Lahoud’s guilty plea established con-
clusively that he committed an intentionally harmful act. In
Commercial Union Ins. Co. v. Mauldin, 62 N.C. App. 461, 463, 303
S.E.2d 214, 216 (1983), this Court considered the same exclusion-
ary language as it did in Abernethy: whether the injury was ex-
pected or intended. However, the majority opinion interpreted this
language broadly:

There is no ambiguity in the sentence “[This policy does not
apply] to bodily injury or property damage which is either
expected or intended from the standpoint of the insured.”
The sentence obviously means that the policy is excluding from
coverage bodily injury caused by the insured’s intentional acts,
determining whether the act is intentional from the insured’s
point of view.

Id.

In Mauldin, an insured intended to shoot his wife, but inadver-
tently killed another person. Id. at 461, 303 S.E.2d at 215. This Court
held that the insured’s guilty plea to second degree murder “was an
admission that he had the general intent to do the act, and it excluded
him from coverage under the insurance policy.” Id. at 464, 303 S.E.2d
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at 217. The Court also alluded that the injury was “expected” from the
standpoint of the insured because the insured “obviously knew it was
probable that he would hit [the victim] when he fired four or five
shots into her moving car.” Id. Thus, the majority opinion indicates
that coverage was not available, and it cites both the intentional and
expected prongs of the exclusion clause.

Judge Becton wrote a concurring opinion in Mauldin because he
disagreed that the guilty plea conclusively established intent to com-
mit bodily injury. Id. at 465, 303 S.E.2d at 217. Although he agreed
with the final result, Judge Becton believed that the decision should
be based solely on the “expected” prong of the policy exclusion. Id.
More importantly, Judge Becton forecasted the dilemma we face in
the present case:

Although it is true that a guilty plea in a criminal action may
properly be admitted into evidence in a related civil proceeding
as an admission against interest, such a plea is not, in my view,
determinative of the ultimate factual question in a civil suit.
Experienced members of both the bench and bar are aware
that pleas are entered for many different reasons. The most com-
mon is the most pragmatic: the sobering realization that in many
criminal cases a plea of not guilty is a game of chance. The
defendant has no control over the dice, and the stakes comprise
his freedom.

Id.

Although we admire Judge Becton’s foresight in identifying this
issue, we are mindful that Judge Becton’s concurrence is not the law
in North Carolina. Rather, the majority opinion is controlling because
it has not been reversed or overruled. That decision determined that
defendant’s guilty plea “was an admission that he had the general
intent to do the act, and it excluded him from coverage[.]” Id. at 464,
303 S.E.2d at 217.

In the present case, defendant articulates a position that mirrors
the rationale cited in Judge Becton’s concurring opinion. Defendant
states that he agreed to plead guilty to one count of taking indecent
liberties with a child because he was afraid that he would be prose-
cuted in federal court and would face more severe charges, including
active prison time.

This argument is not persuasive because a federal case upon
which the majority in Mauldin relied rejected a similar argument. In
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Stout v. Grain Dealers Mutual Insurance Company, 307 F.2d
521 (4th Cir. 1962), the Court noted that “[iln this action [defend-
ant insured] asserted that he entered such a plea not because of
guilt but to avoid the possibility of an active prison sentence.” Id. at
525. “Such an assertion is not sufficient to rebut the effect of his
plea of guilty(.]” Id.

In the present case, we believe that the exclusion applies because
plaintiff presented sufficient evidence showing that defendant’s
actions were intentionally harmful. Defendant was accused of taking
indecent liberties with a minor. He pled guilty to the charge, accepted
responsibility, and made the following statement: “I would like to
apologize to the young man who is the victim and his family. He has
done nothing wrong. I am completely responsible and I am sorry.” As
was the case in Mauldin, the guilty plea established that defendant
had the intent to commit the act.

Furthermore, defendant cannot create a genuine issue of material
fact simply because he submitted his own affidavit now arguing that
the act may have been unintentional or negligent. Like his other
actions throughout these proceedings, defendant’s submission of this
affidavit is self-serving. When he feared prosecution in federal court
and active prison time, defendant pled guilty in the criminal trial and
took responsibility for his actions. However, in a subsequent civil pro-
ceeding in which the victim sought over $10,000.00 in compensatory
damages and over $10,000.00 in punitive damages, defendant denied
committing an intentional act of sexual abuse. Defendant’s motive is
clear; he hopes to trigger coverage by recasting his admitted inten-
tional acts as accidental. However, we will not allow this defendant
to take advantage of our legal system by claiming different things to
different courts.

It is well settled that a nonmovant may not generate a conflict
simply by filing an affidavit contradicting his own sworn testimony
where the only issue raised is credibility. The issue is not whether the
underlying facts as testified to by Lahoud might have supported a jury
verdict that he was merely negligent, but whether his affidavit and
deposition contradicting earlier testimony in court is sufficient to
create an issue of fact. We conclude that although Lahoud’s account
of the underlying fact situation might, in other circumstances, be
enough to defeat summary judgment, once Allstate supported its
summary judgment motion with Lahoud’s sworn testimony, Lahoud
can only defeat summary judgment on the issue of his intentional acts
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by producing evidence other than his own affidavit or deposition
contradicting his own testimony.

This rule was followed recently in Belcher v. Fleetwood Enters.,
Inc., 162 N.C. App. 80, 86, 590 S.E.2d 15, 19 (2004):

In his affidavit filed in response to defendants’ motions to
dismiss, Mr. Belcher stated that defendants caused damage . . . .
However, considering plaintiff’s prior admissions in his deposi-
tion, this affidavit alone is insufficient to create an issue of ma-
terial fact to overcome summary judgment. See Wachovia Mortg.
Co. v. Autry-Barker-Spurrier Real Estate, Inc., 39 N.C. App. 1, 9,
249 S.E.2d 727, 732 (1978) (stating that a non-moving party can-
not create an issue of fact to defeat summary judgment simply by
filing an affidavit contradicting his prior sworn testimony).

In the leading case cited above, this Court explained:

The question thus presented for our review is whether a party
opposing a motion for summary judgment by filing an affidavit
contradicting his prior sworn testimony has “set forth spe-
cific facts showing that there is a genuine issue for trial” as
required by G.S. § 1A-1, Rule 56(e). We think a party should not
be allowed to create an issue of fact in this manner and thus hold
that contradictory testimony contained in an affidavit of the
nonmovant may not be used by him to defeat a summary judg-
ment motion where the only issue of fact raised by the affidavit
is the credibility of the affiant.

Mortgage Co. v. Real Estate, Inc., 39 N.C. App. 1, 9, 249 S.E.2d 727,
732 (1978) (emphasis added).

We are unable to distinguish the present case from the cited
cases. Ilere, the movant (Allstate) supported its summary judgment
motion with sworn testimony, and Lahoud produced only his affidavit
and deposition refuting his earlier plea testimony that he did, in fact,
act willfully. Lahoud, the nonmovant, may not generate a conflict sim-
ply by filing an affidavit contradicting his earlier sworn testimony.

As was the case in Abernethy, we recognize that it is the victim
who suffers the most from this entire ordeal. Abernethy, 115 N.C.
App. at 540, 445 S.E.2d at 621. While we are sympathetic to the vic-
tim’s situation, we must conclude that the exclusion to the insurance
policy applies to the present case. The language of the exclusion is
unambiguous, and through his intentional actions, defendant placed
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himself outside the area of coverage. Because there is no genuine
issue of material fact, the trial court acted appropriately in granting
summary judgment for Allstate. The decision is

Affirmed.
Judge LEVINSON concurs.
Judge HUDSON concurring in part and dissenting in part.

HUDSON, Judge, concurring in part and dissenting in part.

The majority here affirms the grant of summary judgment to the
plaintiff insurer. I agree with the majority’s analysis of the policy lan-
guage, and the distinction drawn between this case and Abernethy, to
the effect that the allegations of the complaint include claims which
are potentially covered by the policy. However, I conclude that the
defendants have presented a forecast of evidence raising genuine
issues of material fact as to whether those claims are covered. I do
not agree that either Commercial Union Ins. Co. v. Mauldin, 62 N.C.
App. 461, 463, 303 S.E.2d 214, 216 (1983) or Belcher v. Fleetwood
Enters., Inc., 162 N.C. App. 80, 590 S.E.2d 15 (2004), applies here.
Instead, I believe we are bound by the three cases cited by defend-
ants, which hold that one may explain a previous guilty plea in a
related civil case. Thus, I dissent on this issue, and vote to reverse
and remand for trial.

As the majority notes, Paragraph 8 of the Exclusion provisions of
the policy indicates that it will not apply to “intentionally harmful”
acts or omissions. Thus, if Lahoud’s conduct was accidental or negli-
gent, but he intended no harm, the policy could provide coverage. The
depositions and affidavits explicitly contend that the disputed con-
duct was “negligent or unintentional,” and that he “did not intend or
expect to cause harm or injury.”

Lahoud’s deposition and affidavit create the issue of fact, when
viewed with the other documents, including the prior guilty plea, in
the light most favorable to Lahoud. The cases cited by defendant,
which are not mentioned by the plaintiff in its brief, or by the major-
ity, clearly establish that, while a guilty plea is admissible in a civil
proceeding involving a related matter, it is not conclusive. In support
of this proposition, defendant cites three cases: Boone v. Fuller, 30
N.C. App. 107, 226 S.E.2d 191 (1976); Teachey v. Woolard, 16 N.C.
App. 249, 191 S.E.2d 903, cert. denied, 282 N.C. 430, 192 S.E.2d 840
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(1972); Grant v. Shadrick, 260 N.C. 674, 133 S.E.2d 457 (1963).
Plaintiff cites no authority to the contrary, and, indeed does not
attempt to distinguish these cases, which do clearly hold as de-
fendant contends. For example, this Court stated, relying on
Grant, that “evidence that a defendant entered a plea of guilty to a
criminal charge arising out of [an incident] . . . is generally admis-
sible in a civil trial for damages arising out of the same [incident],
although it is not conclusive and may be explained.” Teachey, 16 N.C.
App. at 252, 191 S.E.2d at 906. None of these cases have been over-
ruled or reversed, and as such are binding on this Court. Applying
these cases here, I conclude that the deposition testimony and
affidavits explaining the plea are sufficient to create genuine issues
of material fact as to whether Lahoud committed any acts or omis-
sions affecting the minor, and, if so, whether such conduct was
accidental or negligent.

The majority relies upon Commercial Union, which relied on a
case from the Fourth Circuit. The federal case, Stout v. Grain
Dealers Mutual Insurance Company, 307 F.2d 521 (4th Cir. 1962), is
not binding on this Court in light of the more recent decisions of this
Court and the North Carolina Supreme Court, cited above.

More important, however, is that Commercial Union is clearly
distinguishable from the case here. As the majority notes, the issue
there was whether an insurance policy covered conduct by a Mr.
Wilmoth, or whether the conduct was excluded as “intended” bodily
injury. Wilmoth previously pled guilty to second-degree murder for
the shooting at issue. This is where the similarity ends. Here, the
issue arises because Lahoud explained his prior guilty plea in his affi-
davit and deposition, as the cases hold that he may, thus creating a
factual issue as to whether his conduct was accidental. On the con-
trary, in Commercial Union, Wilmoth made no attempt to explain his
prior guilty plea, and in fact stipulated that he intended to shoot a
victim. Thus, the issue was not whether intent was an issue of fact,
but simply whether the policy language on its face could be construed
to cover the stipulated conduct.

The Belcher case, also relied upon by the majority, is clearly dis-
tinguishable as well. Mr. Belcher was a plaintiff in a civil case alleging
unfair trade practices. In his deposition in the case, he admitted he
suffered no damages, thus establishing the absence of an element of
his claim. Later, in an affidavit opposing summary judgment in the
same case, he contradicted himself on this point in an attempt to
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create an issue of fact on this element. This Court held, consistent
with earlier decisions, that the plaintiff in a civil case may not defeat
summary judgment by simaply contradicting himself in an attempt to
create a genuine issue of fact.

Here, unlike in either Commercial Union or Belcher, Lahoud
presented testimony and an affidavit to explain his prior guilty
plea, as our appellate Courts have held he may do. He did not
stipulate to intentional conduct, as in Commercial Union, nor did he
contradict his own previous sworn statements in the same civil
case, as in Belcher. Because 1 believe that these cases do not apply
and that we are bound to follow Boone, Teachey, and Grant, 1
respectfully dissent.

Accordingly, I would reverse the grant of summary judgment
and remand for trial.

STATE OF NORTH CAROLINA v. GERRICK LAMONT BETHEA

No. COA03-1108
(Filed 7 December 2004)

1. Homicide— second-degree murder—officer’s death during
high speed chase—malice

The trial court correctly denied defendant’s motion to dismiss
a second-degree murder charge for insufficient evidence of mal-
ice in the death of an officer in an automobile accident while he
was chasing defendant at high speed. While prior second-degree
murders from automobile accidents have involved impaired driv-
ing, defendant’s conduct here was equally reckless and wanton.

2. Homicide— second-degree murder—officer’s death in high
speed chase—proximate cause

There was sufficient evidence of proximate cause in a sec-
ond-degree murder case arising from the death of an officer in an
automobile accident while he was chasing defendant at high
speed. A reasonable mind might conclude that defendant’s reck-
less flight and wanton violation of the traffic laws caused or
directly contributed to the victim’s death.
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3. Homicide— second-degree murder—death of officer in car
chase—requested instructions—insulating negligence

The court gave in substance all but one of the instructions on
proximate cause requested by a second-degree murder defendant
prosecuted for the death of an officer who was chasing defendant
at high speed. There was no error in not giving an instruction on
insulating negligence because contributory negligence has no
place in criminal law and no reasonable person could conclude
that the officers’ actions intervened to be the cause of death.

4. Evidence— emergency room photographs of deceased—
illustrative of testimony—not excessive or repetitive

The trial court did not err in a second-degree murder prose-
cution by admitting emergency room photographs of the
deceased, a law enforcement officer who died while chasing
defendant at high-speed. The photographs were admitted to illus-
trate another officer’s testimony and they were not used exces-
sively or repetitiously to arouse the passions of the jury.

5. Witnesses— redirect examination—scope of cross-
examination not exceeded

A redirect examination about recorded law enforcement
radio transmissions in a second-degree murder prosecution did
not exceed the scope of the cross-examination where defendant
had used the transcript in extensively cross-examining an officer.

Appeal by defendant from judgment entered 24 February 2003 by
Judge Robert F. Floyd in Bladen County Superior Court. Heard in the
Court of Appeals 15 June 2004.

Attorney General Roy Cooper, by Assistant Attorney General
Robert M. Curran, for the State.

The McGougan Law Firm, by Paul J. Ekster and Kevin J.
Bullard, for defendant-appellant.
CALABRIA, Judge.

Gerrick Lamont Bethea (“defendant™) appeals from a conviction
of second-degree murder for the death of a law enforcement officer
during a high speed pursuit of defendant. We find no error.

At approximately one o’clock a.m. on 26 September 2001, Officer
William Howell (“Officer Howell”) of the Elizabethtown Police
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Department was on patrol and observed a man he suspected was
defendant getting into a vehicle and driving out of a convenience
store parking lot. Officer Howell knew defendant’s license had been
revoked. He followed defendant, and after confirming the vehicle’s
registration had expired, activated his patrol car’s blue light to stop
defendant. Defendant responded by driving through a red light and
increasing his speed to seventy-five miles per hour in a thirty-five mile
per hour zone. Officer Howell pursued defendant out of the
Elizabethtown city limits into the surrounding rural area.

Approximately two minutes after initiating pursuit, Officer
Howell made radio contact with Clarkton Police Chief Joey
Blackburn (“Chief Blackburn”) and Bladen County Deputy Sheriff
Jamie Collins (“Deputy Collins” or the “victim™) (collectively the “two
officers™), who were patrolling Clarkton in Chief Blackburn’s patrol
car. Upon learning the pursuit was heading toward Clarkton, the two
officers joined the pursuit. Chief Blackburn passed Officer Howell to
lead the pursuit, pulled alongside defendant’s vehicle, and positively
identified him.

After defendant braked heavily and turned sharply onto a road
with which Chief Blackburn was unfamiliar, the two officers dis-
cussed the possibility that defendant would stop his car and try to
run. Chief Blackburn handed Deputy Collins a flashlight and noticed
the deputy moving his hand toward his seatbelt latch in preparation
to exit the patrol car. Chief Blackburn closed to within a car length of
defendant in preparation for defendant abandoning his car. As the
two officers and defendant approached a curve, of which Chief
Blackburn was not aware, defendant slowed very quickly. In
response, Chief Blackburn braked heavily, but the brakes had heated
during the pursuit and were not working effectively. Chief
Blackburn’s driver-side bumper struck the defendant’s passenger-side
bumper. Chief Blackburn reacted by quickly steering right in an
attempt to avoid further colliding with defendant. While defendant
missed the curve and went straight into a ditch, Chief Blackburn’s car
slid sideways and impacted a concrete marker and a tree. On impact,
Deputy Collins was thrown from the car and subsequently died of his
injuries in the emergency room. An accident reconstruction report
stated that the speeds of defendant’s car and Chief Blackburn’s car
were too great to navigate the curve and that Deputy Collins did not
have his seatbelt fastened at the moment of impact.

Officer Howell arrested defendant at the scene. During the pur-
suit, defendant reached speeds of approximately one hundred miles
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per hour, sped through a traffic light and several stop signs without
slowing, crossed into the oncoming traffic lane several times, and
turned his car lights off several times while traveling at speeds
between ninety and ninety-five miles per hour, making his car diffi-
cult to see. Defendant pled guilty to felony speeding to elude arrest,
speeding, driving left of center, driving with an expired registration,
driving while license revoked, reckless driving to endanger persons
or property, and violation of a traffic control device.

1. Motion to Dismiss

[1] Defendant asserts the trial court erred by denying his motion
to dismiss the charge of second-degree murder because the State
failed to produce sufficient evidence of malice and of proximate
cause. We disagree.

The issue in a defendant’s motion to dismiss for insufficiency
of the evidence is whether, taking the evidence in the light most
favorable to the State, “there is substantial evidence of each essential
element of the offense charged and of the defendant being the perpe-
trator of the offense. . . . Substantial evidence is relevant evidence
that a reasonable mind might accept as adequate to support a con-
clusion.” State v. Crawford, 344 N.C. 65, 73, 472 S.E.2d 920, 925
(1996) (citation omitted). “Second-degree murder is an unlawful
killing with malice, but without premeditation and deliberation.”
State v. Brewer, 328 N.C. 515, 522, 402 S.E.2d 380, 385 (1991). The ele-
ments of second-degree murder are: “1. defendant killed the victim; 2.
defendant acted intentionally and with malice; and 3. defendant’s act
was a proximate cause of the victim’s death.” State v. Bostic, 121 N.C.
App. 90, 98, 465 S.E.2d 20, 24 (1995).

Defendant argues that, because he was not driving under the
influence, he could not have exhibited the requisite malice for a con-
viction of second-degree murder. Essentially, defendant argues evi-
dence that a defendant was driving under the influence is the only
evidence sufficient to prove malice in a second-degree murder case
involving an automobile accident. However, our jurisdiction has long
held that malice may be inferred “ ‘when an act which is inherently
dangerous to human life is done so recklessly and wantonly as to
manifest a mind utterly without regard for human life and social duty
and deliberately bent on mischief.’ ” State v. McBride, 109 N.C. App.
64, 67-68, 425 S.E.2d 731, 733 (1993) (quoting State v. Reynolds, 307
N.C. 184, 297 S.E.2d 532 (1982)). Accord State v. Snyder, 311 N.C. 391,
394, 317 S.E.2d 394, 396 (1984). Moreover, to prove malice in second-
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degree murder prosecutions involving automobile accidents, “it [is]
necessary for the State to prove only that defendant had the intent to
perform the act of driving in such a reckless manner as reflects
knowledge that injury or death would likely result, thus evidencing
depravity of mind.” State v. Rich, 351 N.C. 386, 395, 527 S.E.2d 299,
304 (2000). Further, “[w]hat constitutes proof of malice will vary
depending on the factual circumstances in each case.” McBride, 109
N.C. App. at 67, 425 S.E.2d at 733.

Defendant correctly points out that every North Carolina appel-
late decision involving an automobile accident, where the court found
sufficient evidence to prove malice for a second-degree murder con-
viction, involved a defendant driving under the influence of alcohol or
some other impairing substance at the time of the accident. While
driving under the influence is certainly evidence sufficient to prove
malice, defendant’s actions in the instant case, motivated by an
attempt to elude law enforcement by driving in an extremely danger-
ous manner, is an equally reckless and wanton act, which evidences
“‘a mind utterly without regard for human life and social duty and
deliberately bent on mischief.”” Id. at 67-68, 425 S.E.2d at 733 (cita-
tion omitted). Moreover, our courts have not found driving under the
influence to be the only evidence capable of proving malice. See, e.g.,
Rich, 351 N.C. 386, 527 S.E.2d 299; State v. Byers, 105 N.C. App. 377,
413 S.E.2d 586 (1992). In Byers, this Court analyzed the relevance and
admissibility of certain evidence and found that

the evidence presented at trial tending to show defendant knew
his license was revoked and proceeded to drive regardless of this
knowledge indicates defendant acted with “a mind regardless of
social duty” and with “recklessness of consequences.” We further
find the evidence tending to show defendant took the car without
permission and displayed fictitious tags in order to drive indi-
cates a mind “bent on mischief.”

Byers, 105 N.C. App. at 382, 413 S.E.2d at 589.

In the instant case, the evidence, taken in the light most favorable
to the State, shows that defendant was driving with a revoked license,
fled to elude law enforcement officers, sped through a red light and
several stop signs, drove at speeds up to one hundred miles per hour,
crossed into the oncoming traffic lane several times, and turned his
car lights off on dark rural roads, decreasing his own visibility and
making his car extremely difficult to see, while traveling at speeds
between ninety and ninety-five miles per hour. Defendant’s clear mind
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unclouded by intoxicating substances that might have hindered his
ability to appreciate the danger of his actions, does not negate the
presence of malice, but rather, tends to more clearly show an “intent
to perform the act of driving in such a reckless manner as reflects
knowledge that injury or death would likely result, thus evidencing
depravity of mind.” Rich, 351 N.C. at 395, 527 S.E.2d at 304.
Accordingly, we hold the evidence here was sufficient to allow a rea-
sonable jury to infer malice from defendant’s reckless and wanton
attempt to elude law enforcement. Cf. State v. Wade, 161 N.C. App.
686, 690, 589 S.E.2d 379, 383 (2003), disc. rev. denied, 358 N.C. 241,
594 S.E.2d 33 (2004) (holding even “in the absence of impairment by
alcohol” the “operation of a vehicle could rise to the level of culpable
negligence” for the purposes of convictions of involuntary
manslaughter and assault with a deadly weapon inflicting serious
injury); State v. Nugent, 66 N.C. App. 310, 311-13, 311 S.E.2d 376,
377-78 (1984) (upholding an involuntary manslaughter conviction
where no evidence of impaired driving was present).

[2] Defendant further argues there was insufficient evidence of prox-
imate cause because he did not actually collide with the other vehicle
and Kkill the victim with his impact. Proximate cause is defined

as a cause: (1) which, in a natural and continuous sequence and
unbroken by any new and independent cause, produces an injury;
(2) without which the injury would not have occurred; and (3)
from which a person of ordinary prudence could have reasonably
foreseen that such a result, or some similar injurious result, was
probable under the facts as they existed.

State v. Hall, 60 N.C. App. 450, 454-55, 299 S.E.2d 680, 683 (1983).
Accordingly, “[a] defendant will be held criminally responsible for
second-degree murder if his act caused or directly contributed to
the victim’s death.” State v. Welch, 135 N.C. App. 499, 502-03, 521
S.E.2d 266, 268 (1999). The evidence taken in the light most favorable
to the State shows that the victim died after Chief Blackburn’s patrol
car collided with the rear of defendant’s car due to defendant’s sud-
den slowing and the patrol car careened out of control striking a con-
crete barrier then a tree at the end of a high-speed pursuit, which
would not have occurred had defendant stopped when Officer Howell
activated his blue light. A reasonable mind might conclude that
defendant’s reckless flight and wanton violation of the State’s
traffic laws “caused or directly contributed to” the collision between
defendant’s car and the patrol car, which resulted in the victim’s
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death. /d. Accordingly, we hold the trial court did not err in denying
defendant’s motion to dismiss.

Based on his above arguments, defendant also asserts the trial
court erred in denying his motion to set aside the jury’s verdict. “The
decision whether to grant or deny a motion to set aside the verdict is
vested in the sound discretion of the trial court . . ..” State v. Wilson,
313 N.C. 516, 538, 330 S.E.2d 450, 465 (1985). “When the evidence at
trial is sufficient to support the jury’s verdict, there is no abuse of dis-
cretion in the trial court’s denial of defendant’s motion to set aside the
verdict.” State v. Serzan, 119 N.C. App. 557, 562, 459 S.E.2d 297, 301
(1995). As we have already held the evidence at trial was sufficient to
support the jury’s verdict, we hold the trial court did not abuse its dis-
cretion in denying defendant’s motion to set aside the verdict.

II. Jury Instruction

[3] Defendant asserts the trial court erred by refusing to give four
requested instructions on proximate cause: N.C.PI1—Civ. 102.19
(gen. civ. vol. 2004) (multiple causes); N.C.PL.—Civ. 102.27 (gen. civ.
vol. 2004) (concurring acts of negligence); N.C.P.1.—Civ. 102.60 (gen.
civ. vol. 2004) (concurring negligence); and N.C.P1—Civ. 102.28
(gen. civ. vol. 2004) (insulating acts of negligence). We disagree.

“It is well established that when a defendant requests a special
instruction which is correct in law and supported by the evidence, the
trial court must give the requested instruction, at least in substance.”
State v. Tidwell, 112 N.C. App. 770, 773, 436 S.E.2d 922, 924 (1993). “If
a requested instruction is refused, defendant on appeal must show
the proposed instruction was ‘not given in substance, and that sub-
stantial evidence supported the omitted instruction.’” State v.
Thompson, 118 N.C. App. 33, 36, 454 S.E.2d 271, 273 (1995) (quoting
State v. White, 77 N.C. App. 45, 52, 334 S.E.2d 786, 792 (1985)).

Under the proximate cause element, the trial court instructed the
jury that:

A proximate cause is a real cause, without which the victim’s
death would not have occurred. The defendant’s acts need not
have been the last or nearest cause. It is sufficient if they con-
curred with some other cause, acting at the same time, which in
combination with it proximately caused the victim’s death.

The trial court’s instruction gave in substance N.C.P1.—Civ. 102.19
(muitiple causes); N.C.PI1.—Civ. 102.27 (concurring acts of negli-
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gence); and N.C.PL.—Civ. 102.60 (concurring negligence), which each
instruct that a jury may consider a defendant’s actions to be a proxi-
mate cause even though there may have been other proximate causes.
The trial court did not, however, give in substance N.C.PI1—Civ.
102.28 (insulating acts of negligence). We must therefore review the
record to determine whether substantial evidence supported an
instruction under N.C.P1.—Civ. 102.28. Thompson, 118 N.C. App. at
36, 454 S.E.2d at 273.

Defendant argues certain actions by the officers constituted one
or more intervening or superseding causes that broke the causal
chain of defendant’s negligent actions. “To escape responsibility
based on an intervening [or superseding] cause, the defendant must
show that the intervening [or superseding] act was ‘the sole cause of
death.” ” Welch, 135 N.C. App. at 503, 521 S.E.2d at 268 (quoting State
v. Holsclaw, 42 N.C. App. 696, 699, 257 S.E.2d 650, 652 (1979)). An
intervening or superseding cause is a cause that “ ‘so entirely [inter-
venes in or] supersedes the operation of the defendant’s negligence
that it alone, without his negligence contributing thereto in the slight-
est degree, produces the injury.’” Cox v. Gallamore, 267 N.C. 537,
544, 148 S.E.2d 616, 621 (1966) (quoting Henderson v. Powell, 221
N.C. 239, 19 S.E.2d 876 (1942)).

Defendant contends several actions and decisions by the officers
were intervening or superseding causes. First, Officer Howell and the
two officers pursued him outside their respective jurisdictions and
despite the safer option of arresting him the next day at his residence.
Second, they pursued him at unsafe speeds on unfamiliar roads even
after the brakes of Chief Blackburn’s patrol car showed signs of wear
due to the pursuit. Third, Chief Blackburn steered right in an attempt
to avoid further colliding with defendant. Fourth, evidence at trial
tended to show that the victim was not wearing his seat belt at the
time of the accident.

Our Supreme Court has long held that “[c]ontributory negligence
as such has no place in the law of crimes.” State v. Foust, 2568 N.C.
453, 459, 128 S.E.2d 889, 894 (1963). Therefore, the probability that a
reasonable person might conclude that the two officers’ decisions
and actions contributed to the victim’s death is of no moment.
Moreover, no reasonable person could conclude that the two officers’
decisions and actions, viewed separately or together, so entirely inter-
vened in or superseded the operation of defendant’s reckless flight
and wanton traffic violations as to constitute the sole cause of the
victim’s death. Accordingly, the evidence was not sufficient to
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support an instruction on insulating acts of negligence, and the trial
court did not err by declining to give the instruction.

III. Introduction of Photographs to the Jury

[4] Defendant asserts the trial court erred by allowing the introduc-
tion of two color photographs from different angles of the deceased
victim in the emergency room. Specifically, defendant argues that,
because the defendant did not dispute that the victim died as a result
of the car accident, the pictures were not probative of any issue in
dispute. He also argues the pictures were gruesome and were intro-
duced solely to arouse the juror’s passions. We disagree.

Our Supreme Court has long “held that a stipulation as to the
cause of death does not preclude the State from proving all essential
elements of its case.” State v. Elkerson, 304 N.C. 658, 665, 285 S.E.2d
784, 789 (1982). Under N.C. Gen. Stat. § 8C-1, Rule 401 and Rule 402,
“evidence having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable
or less probable” is admissible. “ ‘Photographs are usually competent
to be used by a witness to explain or illustrate anything that it is corn-
petent for him to describe in words.” ” State v. Watson, 310 N.C. 384,
397, 312 S.E.2d 448, 457 (1984) (quoting State v. Cutshall, 278 N.C.
334, 347, 180 S.E.2d 745, 753 (1971)). Moreover, “[p]hotographs of a
homicide victim may be introduced even if they are gory, gruesome,
horrible or revolting, so long as they are used for illustrative purposes
and so long as their excessive or repetitious use is not aimed solely at
arousing the passions of the jury.” State v. Hennis, 323 N.C. 279, 284,
372 S.E.2d 523, 526 (1988).

The two photographs were introduced during Chief Blackburn’s
testimony to provide a chain of causation between the accident
and the victim’s death and to illustrate Blackburn’s observations of
the state of the victim's body. Thus, the two photographs, although
somewhat graphic, were not introduced in an excessive or repeti-
tious manner in order to arouse the passions of the jury but, rather,
were introduced to allow the State to prove chain of causation,
an essential element of its case, and to illustrate Blackburn’s
testimony. Accordingly, the trial court did not err in admitting the
two photographs.

Defendant also asserts that any probative value of the two pho-
tographs was substantially outweighed by their prejudicial effect.
“[E]vidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice. . . .” N.C. Gen. Stat.
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§ 8C-1, Rule 403. Whether to exclude relevant evidence under Rule
403 is a determination left to * ‘the sound discretion of the trial court,
and the trial court’s ruling should not be overturned on appeal unless
the ruling was ‘manifestly unsupported by reason or [was] so arbi-
trary that it could not have been the result of a reasoned decision.””
State v. Hyde, 352 N.C. 37, 55, 530 S.E.2d 281, 293 (2000) (quoting
State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988)). Having
determined above that the two photographs were probative, admis-
sible, and not used excessively or repetitiously to arouse the passions
of the jury, we conclude the trial court did not abuse its discretion in
finding that the two photographs’ probative value outweighed the
danger of unfair prejudice.

IV. Redirect Examination

[5] Defendant asserts the trial court abused its discretion by allowing
the State on redirect examination to question a witness concerning
matters not covered in cross-examination. “The purpose of redirect
examination is to clarify any questions raised on cross-examination
concerning the subject matter of direct examination and to confront
any new matters which arose during cross-examination.” State v.
Baymon, 336 N.C. 748, 754, 446 S.E.2d 1, 4 (1994). Defendant directs
our attention to the redirect examination concerning portions of the
recorded law enforcement radio transmissions occurring while Chief
Blackburn and the victim were driving to join the pursuit and argues
this line of questioning was outside the scope of the cross-examina-
tion. However, defense counsel cross-examined Blackburn exten-
sively on this period of time using a transcript of the radio transmis-
sions, which “opened the door” to a redirect on these matters.
Accordingly, the redirect examination was not outside the scope of
the cross-examination, and the defendant’s assertion is without merit.

Defendant also asserts the trial court erred in denying his motion
for appropriate relief after the trial. Having determined defendant
received a fair trial free from error, we find this assertion to be with-
out merit. Finally, defendant asserts that the trial court abused its dis-
cretion under N.C. Gen. Stat. § 8C-1, Rule 403, by admitting certain
statements into evidence. Defendant however sets forth no argument
in support of this assertion. Therefore, pursuant to N.C. R. App. P.
28(b)(6), we decline to address it.

No error.

Judges WYNN and LEVINSON concur.
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STATE OF NORTH CAROLINA v. ANDY CECIL SHELTON

No. COA04-33

(Filed 7 December 2004)

1. Sexual Offenses— incest—motion to dismiss—no require-
ment of one count of incest per victim

The trial court did not err by denying defendant’s motion to
dismiss all but one incest charge per victim, because: (1) N.C.G.S.
§ 14-178 does not reveal any legislative intent to prohibit prose-
cuting a defendant for more than one count of incest per victim;
and (2) neither statutory provisions nor relevant case law suggest
that incest is a continuing offense.

2. Criminal Law— guilty plea—no acceptance by court—cler-
ical error

The trial court did not err by allegedly accepting defendant’s
plea of guilty to two counts of incest but then submitting these
same counts to the jury for their determination of his guilt or
innocence, and the case is remanded solely for correction of the
clerical errors in 02 CRS 1192 and 03 CRS 180 where the box
marked “pled guilty” is erroneously checked, because: (1) defend-
ant never asked to execute a plea transcript and never followed
up on his initial offer to plead guilty; (2) without engaging in the
plea colloquies required by N.C.G.S. §§ 15A-1022 and 1026, the
trial court cannot and does not accept an offered plea of guilty;
and (3) defendant failed to object to evidence of the charges to
which he offered to plead guilty and thus failed to preserve this
issue for appellate review.

3. Sentencing— mitigating factor—acknowledged wrongdoing
prior to arrest

The trial court did not abuse its discretion in a multiple felony
incest, double first-degree rape, and triple second-degree rape
case by failing to find as a mitigating factor that defendant volun-
tarily acknowledged wrongdoing prior to arrest and at an early
stage of the criminal process, because: (1) defense counsel’s
statement to the court that defendant “admitted some of this” did
not constitute a request for the court to find the statutory miti-
gating factor at issue; and (2) assuming arguendo that defense
counsel’s statement at sentencing was such a request, defendant
never acknowledged the pain and suffering he caused the victims,
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the closest defendant came to admitting any wrongdoing was a
grudging acknowledgment that having sex with his daughters had
been a mistake, and defendant’s statements did not prove by a
preponderance of evidence that he acknowledged wrongdoing in
connection with the offense.

4. Sentencing— restitution—genetic testing—incompetent
evidence
The trial court erred in a multiple felony incest, double first-
degree rape, and triple second-degree rape case by recommend-
ing an amount of restitution to reimburse the $2,250 expense for
genetic testing, because: (1) while defendant did not specifically
object to the trial court’s entry of an award of restitution, this
issue is deemed preserved for appellate review under N.C.G.S.
§ 15A-1446(d)(18); and (2) the record does not include any evi-
dence supporting the prosecutor’s statement during sentencing as
to the amount charged for the genetic testing.

Appeal by defendant from judgments entered 4 June 2003 by
Judge Zoro J. Guice, Jr., in Yancey County Superior Court. Heard in
the Court of Appeals 14 October 2004.

Attorney General Roy Cooper, by Assistant Attorney General
Jennie Wilhelm Mau, for the State.

Paul Pooley for defendant-appellant.

LEVINSON, Judge.

Defendant (Andy Shelton) appeals from judgments entered upon
his convictions of seven counts of felony incest, two counts of first
degree rape, and three counts of second degree rape. The evidence at
trial is summarized in relevant part as follows: The defendant’s
daughter, K.,! testified that she was born in 1971 and that as a child
she experienced severe beatings and “whippings” from her father. In
1981, when she was ten years old, the defendant told her that “he
wanted to teach [her] what boys wanted” and engaged her in forcible
sexual intercourse. For the following seven years, defendant forced
K. to have intercourse about once a week, In October 1988 he forced
her to have sex with him at gunpoint, resulting in her becoming preg-
nant with her daughter, M.L. K. also testified she never initiated sex-
ual relations with her father, and never consented to sex with him.

1. To preserve their privacy, the names of the victims in this case, and of their
children, are referred to by their initials.
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K.'s sister, M.A., testified that she was born in 1969 and that the
defendant is her father. The defendant beat her frequently when she
was a child, leaving bruises and marks on her face. When M.A. was
about fourteen years old, the defendant raped her after telling her
that the “safest” way to have sex was “at home.” Despite her refusal,
defendant forced her to engage in sexual intercourse repeatedly over
the next few years. In 1989 the defendant raped her and she became
pregnant with her son A., who was born in 1990. M.A. testified that
she never consented to sexual relations with the defendant.

Yancey County Deputy Sheriff Thomas Farmer testified to cor-
roborative statements taken from K. and M.A., and to genetic testing
confirming defendant’s paternity of his daughters and of their chil-
dren A. and M.L. He also testified concerning three statements he
obtained from the defendant. In the first statement, taken in
November 2002, the defendant told Farmer the following: He admit-
ted having sexual relations with K. at least four times and with his
third daughter, “M”, at least once. However, he claimed that K. had
initiated their sexual encounters, and denied forcing K. or pointing a
gun at her. He also apologized for the “mistake” of having sex with his
daughters. After his arrest in December 2002, defendant made a
second statement, in which he claimed that K. initiated their sexual
activity because she “wanted him” sexually, and that she “used sex to
get her way.” In February 2003 defendant made a third statement
admitting to having sex with M.A. on one occasion and to fathering
her child. Each of these statements was reduced to writing and signed
by the defendant. The State also introduced a stipulation by the
defendant admitting that he was the natural father of K. and M.A., and
was also the father of their children A. and M.L.

Following the presentation of evidence, the jury convicted
the defendant of all charges. He was sentenced to consecutive
prison terms totaling 186% years for the charges of second degree
rape and incest, and to consecutive life sentences for the charges of
first degree rape. From these judgments and convictions the de-
fendant appeals.

[1] The defendant was convicted of four counts of incest with K. and
three counts of incest with M.A. He argues first that the trial court
erred by denying his motion to dismiss all but one incest charge per
victim. He contends “that a pattern of recurrent incestuous behaviors
constitutes one offense,” and thus that he could not be convicted of
two or more counts of incest with the same victim. We disagree.
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“The crime of incest is purely statutory,” State v. Rogers, 260 N.C.
406, 409, 133 S.E.2d 1, 3 (1963), and is defined by N.C.G.S. § 14-178
(2003), which provides in pertinent part that a “person commits the
offense of incest if the person engages in carnal intercourse with the
person’s . . . child[.]” The statutory language does not reveal any leg-
islative intent to prohibit prosecuting a defendant for more than one
count of incest per victim. Thus, defendant’s argument is not sup-
ported by the relevant statutory provisions.

Defendant asserts that incest is a continuing offense for which
only a single prosecution is authorized. A continuing offense “is a
breach of the criminal law not terminated by a single act or fact, but
which subsists for a definite period and is intended to cover or apply
to successive similar obligations or occurrences.” State v. Grady, 136
N.C. App. 394, 399, 524 S.E.2d 75, 79 (2000) (because offense of main-
taining dwelling for use of controlled substances is a continuing
offense, convictions of two counts of the offense violated constitu-
tional prohibition against double jeopardy) (citation omitted). We
conclude that neither statutory provisions nor relevant case law sug-
gests that incest is a continuing offense.

Defendant also argues that certain North Carolina appellate cases
are properly interpreted as barring more than one conviction for
incest between a defendant and a particular victim. He bases this
argument upon language found in several older cases, including State
v. Vincent, 278 N.C. 63, 64, 178 S.E.2d 608, 609 (1971), stating that a
father “is guilty of the statutory felony of incest if he has sexual inter-
course, either habitual or in a single instance, with a woman or girl
whom he knows to be his daughter.” Defendant would have us inter-
pret the phrase “either habitual or in a single instance” as imposing a
prohibition on prosecution of a defendant for more than one count of
incest where there is evidence of “habitual” incest. However, neither
Vincent nor the other cases cited by defendant draw such a conclu-
sion. Indeed, the cases cited by defendant do not address the issue of
multiple indictments.

Moreover, evidence presented in incest cases often shows a pat-
tern of ongoing sexual relations over a period of time between a
defendant and a single victim. In this factual context, our appellate
courts have not hesitated to uphold multiple convictions of incest by
a defendant committed against a given child. See, e.g., State v.
Weathers, 322 N.C. 97, 366 S.E.2d 471 (1988) (defendant convicted of
two counts of incest with his daughter); State v. Etheridge, 319 N.C.
34, 362 S.E.2d 673 (1987) (defendant convicted of four counts of
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incest with his daughter occurring over a ten month period); State v.
Wade, 155 N.C. App. 1, 5, 573 S.E.2d 643, 647 (2002) (defendant con-
victed of three counts of incest with his daughter that occurred when
victim visited defendant “every weekend” between the ages of twelve
and seventeen and had intercourse with defendant “every single time”
she visited), disc. review denied, 357 N.C. 169, 581 S.E.2d 444 (2003).

This assignment of error is overruled.

[2] Defendant argues next that the trial court erred by accepting
defendant’s plea of guilty but then submitting these same counts to
the jury for their determination of his guilt or innocence. We disagree.

The transcript indicates that at the start of trial the defendant
informed the court, in the presence of the jury, that he wished to
plead guilty to two counts of incest, and that the trial court noted this
for the record. The defendant neither asked to execute a transcript of
plea, nor requested the court to limit or exclude any evidence on the
basis of his offer to plead guilty. During trial, all of the State’s wit-
nesses testified regarding the incidents that formed the basis of the
charges to which defendant had offered to plead guilty. The defend-
ant neither objected to the introduction of such evidence, nor asked
the court to accept his plea of guilty at the close of the evidence.
Moreover, the trial court informed the parties during the charge con-
ference of its intention to instruct the jury that, although defendant
had tendered a plea of guilty, the court was nonetheless submitting
these charges to the jury for their determination. The defendant
voiced no objections, either during the charge conference or when
the trial court instructed the jury as follows:

Now, members of the jury, you will recall that during or following
the Court’s opening instructions prior to the opening statements
of the lawyers that the defendant stated that he was pleading
guilty to two charges. These are Case Numbers 03 CRS 180 and 02
CRS 1192. However, during the arraignment the defendant pled
not guilty to the said charges. Members of the jury, the Court is
submitting to you these cases for your determination of the guilt
or innocence of the defendant. It is your duty to find the facts in
these cases as it is in all of the cases and to determine whether
the defendant is guilty beyond a reasonable doubt in these two
cases and in all of the cases.

The defendant never asked to execute a plea transcript, or otherwise
followed up on his initial offer to plead guilty.
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On this record, defendant asserts that he tendered pleas of guilty
to two counts of incest, and that “[w]ithout engaging in the plea col-
loquies required by G.S. § 15A-1022 and 1026, the trial court accepted
and recorded the plea.” However, defendant’s argument is premised
upon a legal impossibility, because without engaging in the plea col-
loquies required by statute, the trial court cannot and does not ac-
cept an offered plea of guilty. See State v. Glover, 156 N.C. App. 139,
145-46, 575 S.E.2d 835, 839-40 (2003); see also State v. Marlow, 334
N.C. 273, 280-81, 432 S.E.2d 275, 279 (1993) (no “actual entry of the
guilty plea” took place where “defendant tendered a guilty plea which
was not accepted and approved by the trial judge”). We conclude
that, notwithstanding defendant’s offer to plead guilty, no plea was
accepted or entered by the trial court.

Defendant also argues that the court erred by admitting evi-
dence of the charges to which he had offered to plead guilty. By
not objecting to such evidence, defendant failed to preserve this
issue for appellate review. N.C. R. App. Proc. 10(b)(1) (2003) (“to pre-
serve a question for appellate review, a party must have presented to
the trial court a timely request, objection or motion, stating the
specific grounds for the ruling the party desired the court to make”).
Nor do we agree with defendant that the jury “was improperly
privy to counsel’s admission of his client’s guilt.” The record is clear
that it was defendant who chose to proffer a plea of guilty in front of
the jury.

We conclude that, notwithstanding defendant’s strategic decision
to admit his guilt of two of the charged offenses in the jury's pres-
ence, no plea of guilty was accepted or entered by the court. The
charges were instead submitted for the jury’s determination.
Defendant’s argument on this issue is rejected. However, we note that
on the judgment forms for the two cases at issue, 02 CRS 1192 and 03
CRS 180, the box marked “pled guilty” is erroneously checked.
Accordingly, we remand solely for correction of this clerical error.

[3] Defendant’s next two arguments pertain to sentencing. He
argues first that the trial court abused its discretion by failing to find
as a mitigating factor that defendant voluntarily acknowledged
wrongdoing prior to arrest and at an early stage of the criminal
process. We disagree.

“Under the Fair Sentencing Act, ‘the sentencing judge must find
and weigh aggravating and mitigating factors before imposing a sen-
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tence greater than the presumptive sentence set by the statute.””
State v. Mickey, 347 N.C. 508, 513, 495 S.E.2d 669, 672 (1998) (quoting
State v. Flowers, 347 N.C. 1, 41, 489 S.E.2d 391, 414 (1997)). Under
former N.C.G.S. § 15A-1340.4(a)(2)(1) (repealed effective 1 October
1994), one such statutory mitigating factor is that “prior to arrest or
at an early stage of the criminal process, the defendant voluntarily
acknowledged wrongdoing in connection with the offense to a law
enforcement officer.” The trial court errs by failing to find this miti-
gating factor when the defendant has made a full confession to the
charged offense before arrest. State v. Dantel, 319 N.C. 308, 3564
S.E.2d 216 (1987). “A defendant ‘acknowledges wrongdoing’ when he
admits ‘culpability, responsibility or remorse, as well as guilt.” ” State
v. Godley, 140 N.C. App. 15, 28, 535 S.E.2d 566, 575 (2000) (quoting
State v. Rathbone, 78 N.C. App. 58, 67, 336 S.E.2d 702, 707 (1985)).
Thus, where defendant admits committing certain acts, but does not
acknowledge wrongdoing or culpability, the trial court does not err
by failing to find this mitigating factor. See, e.g., State v. Clark, 314
N.C. 638, 643, 336 S.E.2d 83, 86 (1985) (defendant not entitled to find-
ing in mitigation where he admitted that “he killed the victim but
denied culpability by contending that the shooting was justified by
self-defense”); State v. Michael, 311 N.C. 214, 316 S.E.2d 276 (1984)
(defendant does not admit wrongdoing where he admits killing victim
but contends it was accidental).

“Under the Fair Sentencing Act, a trial court must find a statutory
mitigating factor if that factor is supported by uncontradicted, sub-
stantial, and manifestly credible evidence. In order to show that the
trial court erred in failing to find a mitigating factor, the defendant
has the burden of showing that no other reasonable inferences can be
drawn from the evidence.” State v. Brewington, 343 N.C. 448, 456-57,
471 S.E.2d 398, 403 (1996) (citing State v. Jones, 309 N.C. 214, 218-20,
306 S.E.2d 451, 454-55 (1983)).

Defendant first argues that the record “shows that the defendant
specifically requested the trial court to find this mitigating factor.”
Defendant misstates the record in this regard. In fact, the record
shows only one oblique reference to this issue:

DEFENSE COUNSEL: So I'd offer to you as a mitigating factor, Your
Honor, that his mental abilities are diminished. I think that’s 4B
on the list of factors. That he admitted some of this and was
candid with Officer Farmer as Lieutenant Farmer said; that
he’s got a support system here in the community.
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We do not agree that counsel’s statement to the court that defendant
“admitted some of this” constitutes a request for the court to find the
statutory mitigating factor at issue. However, even construing defend-
ant’s statements at sentencing as a request for the trial court to find
the mitigating factor, we conclude that the trial court did not err by
failing to do so.

In his statements to Officer Farmer, the defendant conceded that
he had engaged in several acts of intercourse with his daughters.
However, the defendant admitted to only a few of the numerous inci-
dents to which the victims testified, and he never acknowledged forc-
ing or pressuring them to engage in sexual activities. In his first state-
ment he admitted having sex with a third daughter and with K. on
four occasions, although insisting that the sexual activity was “agreed
on between [them].” In his second statement, defendant denied hav-
ing intercourse with K. when she was ten years old, as she testified.
He also claimed K. had “wanted him” sexually, and had enticed him by
wearing “mini skirts [and] small shirts.” He stated that K. “causes
problems for everyone,” and that she “initiated the sexual intercourse
between the two of them.” He also claimed that he could not under-
stand why charges were being brought against him. Further, he did
not admit to any acts of intercourse with M.A. until his third state-
ment, after being confronted by DNA evidence proving that he had
fathered her child. In that statement defendant explained having
intercourse with M.A. partly on the basis that his wife “was going
thorough the change of life and she and I were not having sex very
often” and also that on the one occasion he acknowledged having
sex with M.A. she had been “wearing tight jeans.” Finally, defendant
never acknowledged the pain and suffering he caused his victims; the
closest he came to admitting any wrongdoing was a grudging
acknowledgment in his first statement that having sex with his
daughters had been a “mistake.”

We conclude the trial court did not abuse its discretion by failing
to find this mitigating factor. Although defendant made certain state-
ments to Officer Farmer, his statements did not prove by a prepon-
derance of uncontradicted and manifestly credible evidence that
“prior to arrest or at an early stage of the criminal process, the
defendant voluntarily acknowledged wrongdoing in connection with
the offense to a law enforcement officer.” See State v. Brewington,
343 N.C. 448, 457-58, 471 S.E.2d 398, 404 (1996) (trial court did not err
by failing to find early acknowledgment of wrongdoing where defend-
ant “trie[d] to minimize his culpability” and had “attempt{ed] to shift
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responsibility” for the commission of the offense at issue). This
assignment of error is overruled.

[4] Defendant also argues that the trial court recommended an
amount of restitution that was not supported by competent evi-
dence. We agree.

Evidence was adduced at trial that during its investigation of
these offenses the State secured nontestimonial identification orders.
These were used to obtain the genetic DNA testing that established
that defendant was, to an overwhelming degree of certainty, the
father of his daughters K. and M.A., and of their children A. and M.L.
During sentencing, the State asked that in the event defendant was
granted work release he be required to reimburse the $2,250.00
expense for genetic testing. The issue was addressed in the judgment
for Case Number 02 CRS 1197, in which the defendant was sentenced
to life in prison for the offense of first degree rape. On the judgment
for this offense, the court ordered that if defendant were ever paroled
he be required to pay restitution of $2,250.00. Restitution was not
ordered in any of the other judgments.

Preliminarily, we reject the State’s argument that defendant has
not properly preserved this issue for appellate review. While defend-
ant did not specifically object to the trial court’s entry of an award of
restitution, this issue is deemed preserved for appellate review under
N.C. Gen. Stat. § 15A-1446(d)(18). State v. Reynolds, 161 N.C. App.
144, 149, 587 S.E.2d 456, 460 (2003).

“[T]he amount of restitution recommended by the trial court must
be supported by evidence adduced at trial or at sentencing.” State v.
Wilson, 340 N.C. 720, 726, 459 S.E.2d 192, 196 (1995) (citing State v.
Daye, 78 N.C. App. 753, 756, 338 S.E.2d 557, 560 (1986)). The unsworn
statement of the prosecutor is insufficient to support the amount of
restitution ordered. State v. Buchanan, 108 N.C. App. 338, 423 S.E.2d
819 (1992). In the instant case, the record does not include any evi-
dence supporting the prosecutor’s statement during sentencing as to
the amount charged for the genetic testing. Consequently, this portion
of the judgment in Case Number 02 CRS 1197 is vacated.

We have considered defendant’s other assignments of error and
find them to be without merit. In summary, we find no error in
defendant’s convictions and sentences with the exception of the resti-
tution recommended in 02 CRS 1197. Additionally, we remand for the
limited purpose of allowing the trial court, in the absence of the
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defendant, to make a clerical correction in the judgment forms for
02 CRS 1192 and 03 CRS 180 to reflect that defendant was found

guilty by a jury.

No error in part, remanded in part, vacated in part.

Judges TYSON and BRYANT concur.

CATHERINE P. JARRETT, EMPLOYEE, PLAINTIFF V. MCCREARY MODERN, INC., SELF-
InsurReD, EMPLOYER, aND THE PHOENIX FUND/NATIONAL BENEFITS GROUP,
INC., SERVICING AGENT, DEFENDANTS

No. COA03-1328
(Filed 7 December 2004)

Workers’ Compensation— carpel tunnel—causation—evidence
sufficient

There was competent evidence to support the Industrial
Commissions’ findings and conclusions that plaintiff’s bilateral
carpel tunnel syndrome was caused by her employment.
Although defendant characterized the testimony of plaintiff’s
expert as speculative, the witness responded with an unequivocal
“yes” when asked if plaintiff’'s employment could or might have
caused her injury; “could” or “might” testimony is probative of
causation where there is no other evidence showing the opinion
to be mere guess or speculation.

Appeal by defendants from opinion and award entered 15 May
2003 by the North Carolina Industrial Commission. Heard in the Court
of Appeals 16 June 2004.

McGuire Woods, by John J. Cacheris, for plaintiff-appellee.
Hedrick, Eatman, Gardner & Kincheloe, L.L.P., by Thomas W.
Page and Terry L. Wallace, for defendant-appellants.

ELMORE, Judge.

McCreary Modern, Inc. and National Benefits Group (collectively,
defendants) appeal from an opinion and award of the North Carolina
Industrial Commission awarding Catherine P. Jarrett (plaintiff) work-
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ers’ compensation disability and medical benefits for bilateral carpal
tunnel syndrome. For the reasons stated herein, we affirm.

An opinion and award was entered on 16 August 2002 by a deputy
commissioner denying plaintiff’s claim because plaintiff “failed to
establish that her condition was characteristic of and peculiar to her
employment, that she was at an increased risk of developing the con-
dition, or that her condition was caused by her employment.” The
deputy commissioner specifically concluded that the testimony of
one of plaintiff’s treating physicians, Dr. Anthony DeFranzo, that
plaintiff’s job could or might have caused her bilateral carpal tunnel
syndrome was based “on speculation and false assumptions such as
[sic] that his testimony was not competent to be considered.”

Plaintiff thereafter appealed to the Full Commission. The
Commission found as a fact that plaintiff was 55 years old at the time
of the hearing before the deputy commissioner and that she began
working for defendant McCreary Modern in April 1995. Plaintiff
worked as an attach skirt sewer, operating a sewing machine to sew
skirts onto furniture covers. Plaintiff worked between seven and
eight hours per shift, five or six days per week, with a ten-minute
morning break, a thirty-minute lunch break, and a ten-minute after-
noon break. A videotape of plaintiff performing her job duties was
stipulated into evidence, which plaintiff agreed accurately depicted
her job. The process of sewing a skirt onto a furniture cover involved
plaintiff picking up the furniture cover, which typically weighed
between two and seven pounds; laying the cover and the skirt on the
sewing machine, under the needle arm; guiding the cover and skirt
through the machine; stapling a ticket to the cover; and throwing
the completed product into a bin. Plaintiff spent approximately
eight minutes sewing one sofa skirt, and she sewed between 50 and
60 covers per shift.

The Commission further found that on 29 May 2000 plaintiff
sought treatment from Dr. Mark McGinnis, complaining of a two-year
history of pain in her right hand, wrist, and forearm. Plaintiff also
complained of numbness in her right hand but did not then report any
left-hand symptoms, and plaintiff did not notify defendants at that
time that she needed medical care for a work-related condition.
Plaintiff returned to Dr. McGinnis on 13 June 2000, at which time Dr.
McGinnis found no muscle atrophy, indicating plaintiff was using her
hands normally. Dr. McGinnis released plaintiff to return to work,
without restrictions.
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The Commission further found that plaintiff returned to Dr.
McGinnis on 23 March 2001, this time complaining of pain, numbness,
and tingling in both her right and left hands and arms. Dr. McGinnis
diagnosed bilateral carpal tunnel syndrome and thereafter per-
formed a right carpal tunnel release on 29 March 2001, followed by a
left carpal tunnel release on 26 April 2001. Post-surgery, plaintiff’s
right-hand symptoms almost completely resolved, but plaintiff con-
tinued to experience pain in her left hand, and nerve conduction tests
on her left hand yielded abnormal results. Nevertheless, on 27 July
2001 Dr. McGinnis released plaintiff without restrictions. Plaintiff
returned to work with defendant McCreary Modern on 6 August
2001, after her job was specifically modified to eliminate any lifting
over 10 pounds.

The Commission further found that Dr. McGinnis continued to
treat plaintiff through 31 January 2002 for complaints of right arm
pain and pain in the fingers of her left hand. After reviewing the
videotape of plaintiff performing her job duties, Dr. McGinnis opined
that plaintiff’s job was not highly repetitive; that it placed plaintiff at
a mild risk for developing carpal tunnel syndrome compared with the
general public; and that it may have contributed to or exacerbated the
development of plaintiff’s carpal tunnel syndrome.

’

The Commission further found that on 13 December 2001 plaintiff
sought treatment from a second physician, Dr. DeFranzo, for com-
plaints of pain and numbness in her left arm and hand, for which
plaintiff received a cortisone injection. Plaintiff returned to Dr.
DeFranzo on 24 January 2002 and reported no significant improve-
ment in her left-hand symptoms. Dr. DeFranzo recommended that
plaintiff undergo another nerve conduction study and ultrasound
on her left hand, but defendants did not authorize this additional
testing. Dr. DeFranzo found plaintiff’s right hand to be at maximum
medical improvement and assigned an 11% permanent partial impair-
ment rating for her right hand, as well as a 10% permanent partial
impairment rating to her right upper extremity, under the American
Medical Association (AMA) guidelines. Dr. DeFranzo found plain-
tiff's left hand not to be at maximum medical improvement but
nevertheless assigned a 17% permanent partial impairment rating to
her left hand, as well as a 15% permanent partial impairment rating
to her left upper extremity.

The Commission further found that Dr. DeFranzo assigned plain-
tiff permanent work restrictions of light duty, non-repetitive work
with a 20-pound lifting restriction when lifting with both hands. By
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letter dated 28 January 2002, defendant McCreary Modern informed
plaintiff it could accommodate these restrictions. However, by a sub-
sequent letter dated 12 February 2002, defendant McCreary Modern
informed plaintiff it had received additional information from Dr.
DeFranzo which caused it to conclude that plaintiff’'s work restric-
tions could not be accommodated. Dr. DeFranzo did not believe that
plaintiff could return to her position as an attach skirt sewer, and
plaintiff did not work for defendant McCreary Modern in any capac-
ity after 25 January 2002.

The Commission further found that after reviewing the videotape
of plaintiff performing her job duties, Dr. DeFranzo opined that plain-
tiff’s job was highly repetitive, that it exposed her to a higher risk of
developing carpal tunnel syndrome than the general public, and that
it could have caused her bilateral carpal tunnel syndrome. At his
deposition, Dr. DeFranzo testified that he determined from viewing
the videotape that plaintiff’s job required more than 2,000 hand
motions per hour, and that several of these motions were indicated in
the development of carpal tunnel syndrome. Dr. DeFranzo testified
that in making this determination, he did not actually count the num-
ber of hand motions plaintiff made in one full hour.

The Commission determined that the greater weight of the
credible record evidence supports a finding that plaintiff’'s employ-
ment was a significant contributing factor in the development of her
carpal tunnel syndrome, which the Commission concluded was a
compensable occupational disease. The Commission further deter-
mined that “[a]s the result of plaintiff’s repetitive use of her hands in
her work with defendant [McCreary Modern], plaintiff contracted
carpal tunnel syndromel,]” and that as a result of plaintiff’s bilateral
carpal tunnel syndrome, she was “disabled and was unable to earn
wages in her regular employment or any employment for the periods
March 23, 2001 through July 27, 2001 and January 25, 2002 and con-
tinuing.” Accordingly, on 15 May 2003, the Commission entered its
opinion and award reversing the deputy commissioner and awarding
plaintiff temporary total disability and medical benefits. From the
opinion and award of the Commission, defendants appeal.

By their sole assignment of error, defendants contend that
there is insufficient competent record evidence to support the
Commission’s findings and conclusion that plaintiff’'s employment
was a significant contributing factor to the development of her
bilateral carpal tunnel syndrome. After a careful review of the record,
particularly the deposition transcripts of plaintiff’'s two treating
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physicians, Dr. McGinnis and Dr. DeFranzo, we disagree with defend-
ants’ assertion.

It is well settled that this Court’s review of an opinion and award
of the Industrial Commission is limited to two questions: “(1) whether
there is any competent evidence of record to support the
Commission’s findings of fact; and (2) whether the Commission’s
findings of fact support its conclusions of law.” Hardin v. Motor
Panels, Inc., 136 N.C. App. 351, 353, 524 S.E.2d 368, 371, disc. review
denied, 351 N.C. 473, 543 S.E.2d 488 (2000). “The findings of the
Commission are conclusive on appeal when such competent evidence
exists, even if there is plenary evidence for contrary findings.” Id.

Section 97-57 of our General Statutes provides that a defendant
employer is liable to an employee for onset of an occupational dis-
ease if the employee demonstrates that he (1) suffers from a com-
pensable occupational disease, and (2) was last injuriously exposed
to the hazards of the disease while employed by the defendant
employer. N.C. Gen. Stat. § 97-57 (2003); see also Hardin, 136 N.C.
App. at 354, 524 S.E.2d at 371. While carpal tunnel syndrome is not
among the compensable occupational diseases listed in N.C. Gen.
Stat. § 97-63, under N.C. Gen. Stat. § 97-563(13), a disease or condition
not specifically enumerated in the statute may nonetheless qualify as
a compensable occupational disease if the plaintiff shows that:

(1) [the disease is] characteristic of persons engaged in the par-
ticular trade or occupation in which the claimant is engaged; (2)
[the disease is] not an ordinary disease of life to which the public
generally is equally exposed with those engaged in that particular
trade or occupation; and (3) there [is] ‘a causal connection
between the disease and the [claimant’s] employment.’

Rutledge v. Tultex Corp., 308 N.C. 85, 93, 301 S.E.2d 359, 365 (1983)
(quoting Hansel v. Sherman Textiles, 304 N.C. 44, 52, 283 S.E.2d 101,
106 (1981)); N.C. Gen. Stat. § 97-563(13) (2003). The burden of proving
each element of compensability is upon the employee seeking work-
ers’ compensation benefits. Moore v. J.P. Stevens & Co., 47 N.C. App.
744, 750, 269 S.E.2d 159, 163, disc. review denied, 301 N.C. 401, 274
S.E.2d 226 (1980).

This Court has previously stated that “[t]he first two elements
of the Rutledge test are satisfied where the claimant can show that
‘the employment exposed the worker to a greater risk of contracting
the disease than the public generally.’ ” Robbins v. Wake Cty. Bd. of
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Educ., 151 N.C. App. 518, 521, 566 S.E.2d 139, 142 (2002) (quoting
Rutledge, 308 N.C. at 94, 301 S.E.2d at 369-70). In the present case, the
Commission made the following pertinent findings regarding plain-
tiff’s employment and her risk, relative to that of the general public,
of developing carpal tunnel syndrome:

14. Dr. McGinnis felt that plaintiff’s job placed her at a mild
increased risk compared to the general public and that her posi-
tion may have contributed to or exacerbated the development of
carpal tunnel syndrome.

20. Dr. DeFranzo testified plaintiff was “without question” ex-
posed to a greater risk of developing carpal tunnel syndrome
through her employment than members of the general public.

Our examination of the record reveals that findings of fact num-
bers 14 and 20 are supported by competent record evidence, specifi-
cally the deposition testimony of plaintiff’s two treating physicians.
Dr. McGinnis testified at his deposition that “[i]n my estimation, this
particular job may place [plaintiff] at a mildly increased risk {of devel-
oping carpal tunnel syndrome] compared to the general population.”
Moreover, Dr. DeFranzo testified at his deposition that in his opinion,
plaintiff’s job “without question” exposed her to a higher risk of
developing carpal tunnel syndrome than the general public. Since
findings of fact numbers 14 and 20 are supported by competent
record evidence, they are conclusive on appeal. Hardin, 136 N.C.
App. at 353, 524 S.E.2d at 371. Because we conclude that these find-
ings in turn support the Commission’s conclusion that “[p]laintiff’s
bilateral carpal tunnel syndrome is not an ordinary disease of life to
which the general public . . . not so employed is equally exposed[,]”
plaintiff has carried her burden of proving the first two elements of
the Rutledge test. Robbins, 151 N.C. App. at 521, 566 S.E.2d at 142.

Defendants therefore correctly assert in their brief that “this case
hinges primarily on the issue of whether there is competent evidence
to support the findings and conclusions that Plaintiff’s job as a sewer
caused her bilateral carpal tunnel syndrome][,}” i.e., the third element
of the Rutledge test.

An employee seeking workers’ compensation benefits can estab-
lish the third element of the Rutledge test by showing that the job was
a significant causal factor in, or significantly contributed to, the
development of the occupational disease. Locklear v. Stedman Corp.,
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131 N.C. App. 389, 393, 508 S.E.2d 795, 798 (1998). In the context of
determining the relationship between workplace exposure and devel-
opment of an occupational disease, our Supreme Court has stated as
follows:

Significant means “having or likely to have influence or effect:
deserving to be considered: important, weighty, notable.” . . .
Significant is to be contrasted with negligible, unimportant,
present but not worthy of note, miniscule, or of little moment.
The factual inquiry, in other words, should be whether the occu-
pational exposure was such a significant factor in the disease’s
development that without it the disease would not have devel-
oped to such an extent that it caused the physical disability which
resulted in claimant’s incapacity for work.

Rutledge, 308 N.C. at 101-02, 301 S.E.2d at 370. “Although it is not
necessary for doctors to use the exact wording of ‘significantly con-
tribut[ing],” there must be some indication of the degree of contribu-
tion such as ‘more likely than not’ to meet the Rutledge test.” Hardin,
136 N.C. App. at 355, 524 S.E.2d at 372.

Here, the Commission made the following finding of fact regard-
ing the degree to which plaintiff’s employment contributed to plain-
tiff’s development of bilateral carpal tunnel syndrome:

26. The Full Commission finds the greater weight of competent
credible evidence in the record supports a finding that plaintiff’s
employment was a significant contributing factor the develop-
ment of plaintiff’s carpal tunnel syndrome.

Once again, our examination of the record reveals that finding of
fact number 26 is supported by competent evidence, specifically the
deposition testimony of Dr. DeFranzo. At his deposition, Dr.
DeFranzo testified as follows:

Q. Dr. Defranzo, I'm going to be asking you some opinion ques-
tions. And, in forming your opinions, I understand that you
had a chance to review, at some point, all [plaintiff’s] medical
records, the job description and videotape?

A. .. . T have reviewed the pertinent records in regard to this
problem. And, yes, I reviewed a videotape of her job. And I
have kind of a written summary what was in the tape . . .
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Q. . . . To a reasonable degree of medical certainty, did [plain-
tiff’s] job—could it or might it have caused her bilateral carpal
tunnel syndrome?

A. Yes.

Q. You—did she work—you mentioned a high incidence of
carpal tunnel syndrome being repetitive workplaces [sic]. In
your opinion, was [plaintiff] working in a repetitive work
environment?

A. Yes.

Ms. NEEL: Objection.

A. There’s no question about that.
Q. And why—

A. By any criterion, this patient had more than 2,000 separate
motions an hour. And all the motions that are the worst
motions for causing carpal tunnel syndrome were clearly
demonstrated repetitively on that videotape.

Dr. DeFranzo clearly answered in the affirmative when ques-
tioned by plaintiff’s counsel as to whether plaintiff’s job “could” or
“might” have caused plaintiff’s bilateral carpal tunnel syndrome. Our
Supreme Court has stated that “could” or “might” expert testimony is
probative and competent evidence to prove causation, where there is
no additional evidence showing the expert’s opinion to be a guess or
mere speculation. Holley v. ACTS, Inc., 357 N.C. 228, 233, 581 S.E.2d
750, 753 (2003); Young v. Hickory Bus. Furniture, 3563 N.C. 227, 233,
538 S.E.2d 912, 916 (2000).

We are not persuaded by defendants’ characterization of Dr.
DeFranzo’s opinion testimony as being based on mere guesswork or
speculation. When asked whether plaintiff’s employment “could” or
“might” have caused her bilateral carpal tunnel syndrome, Dr.
DeFranzo unequivocally responded “Yes.” Moreover, after reviewing
plaintiff’s job duties, Dr. DeFranzo definitively characterized her
job as involving repetitive hand motions, including several of the
motions most closely associated with the development of carpal tun-
nel syndrome, and testified that plaintiff’s employment “without ques-
tion” exposed her to a greater risk of developing the disease than
members of the general public not so employed. Finally, Dr. DeFranzo
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considered other potential causes of carpal tunnel syndrome and dis-
counted them as possibilities in the present case. Cf. Young, 353 N.C.
at 231-32, 538 S.E.2d at 915-16 (evidence insufficient to support
Commission’s findings and conclusions that employee’s work-related
back injury significantly contributed to her fibromyalgia where treat-
ing physician testified that he was frequently unable to ascribe a
cause for fibromylagia in his patients, that he was aware from
employee’s medical history of at least three potential causes for her
fibromyalgia other than her work-related injury, and that tests to rule
out these other potential causes had not been conducted); Holley, 357
N.C. at 233, 581 S.E.2d at 753-54 (same, where employee’s first treat-
ing physician testified that he could not say to a reasonable degree of
medical certainty that employee’s work-related accident led to her
development of deep vein thrombosis and that “a galaxy of possibili-
ties” could have led to her DVT, and employee’s second treating
physician testified that she “was unable to say with any degree of cer-
tainty” whether employee’s work-related injury led to her develop-
ment of DVT).

We therefore conclude that the Commission’s findings and
conclusions that plaintiff’'s bilateral carpal tunnel syndrome was
caused by the conditions of her employment were supported by
competent evidence.

Affirmed.

Judges McGEE and McCULLOUGH concur.

STATE OF NORTH CAROLINA v. JAMES EDWIN SUTTON, DEFENDANT

No. COA03-1351
(Filed 7 December 2004)

1. Appeal and Error— assignments of error—failure to prop-
erly assign error

A single assignment of error generally challenging the suffi-
ciency of the evidence to support numerous findings of fact is
broadside and ineffective, and thus, the findings of fact are
deemed supported by competent evidence and are binding on
appeal.
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2. Search and Seizure— investigatory stop—motion to sup-
press evidence—trafficking in OxyContin
The trial court did not err in a trafficking by sale or delivery
of OxyContin case by denying defendant’s motion to suppress evi-
dence obtained during an investigatory stop of defendant’s motor-
cycle in the parking lot of a drug store, because: (1) the stop was
based on the tip of a pharmacist as well as the officer's own
observations; and (2) the pharmacist's information combined
with the officer’s own observations provided reasonable suspi-
cion that criminal activity was afoot justifying a Terry stop.

3. Confessions and Incriminating Statements— motion to
suppress—custody

The trial court did not err in a trafficking by sale or delivery
of OxyContin case by denying defendant’s motion to suppress
statements he made to an officer even though defendant was not
read Miranda warnings before he was questioned, because: (1) no
reasonable person in defendant’s position at the time defendant
made the inculpatory statement would have thought that they
were in custody for purposes of Miranda; and (2) the mere fact
that an officer performed an investigative stop of defendant and
then patted him down did not result in defendant being in cus-
tody, and the officer’s questions were brief and directly related to
the suspicion that gave rise to the stop.

4. Criminal Law— fruit of poisonous tree doctrine—
applicability
The fruit of the poisonous tree doctrine was inapplicable in a
trafficking by sale or delivery of OxyContin case, because: (1) the
trial court properly denied defendant’s motion to suppress the
evidence; and (2) the record contained substantial evidence of
each element of the crime and showed that defendant was the
perpetrator.

Appeal by defendant from judgment entered 26 March 2003 by
Judge James L. Baker, Jr. in Haywood County Superior Court. Heard
in the Court of Appeals 10 June 2004.

Attorney General Roy Cooper, by Special Deputy Attorney
General Gary R. Govert, for the State.

James N. FPreeman, Jr., for defendant-appellant.
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GEER, Judge.

Defendant James Edwin Sutton appeals from the denial of his
motion to suppress evidence presented during his jury trial on
charges of trafficking in OxyContin, a prescription opiate painkiller.
Defendant contends the evidence should have been suppressed
because it was obtained following a stop that violated his Fourth
Amendment rights and an interrogation that violated his Miranda
rights. Because the totality of the circumstances prior to the stop
gave rise to a reasonable, articulable suspicion that criminal activity
was afoot, we affirm the trial court’s conclusion that the stop did not
violate defendant’s Fourth Amendment rights. As to defendant’s con-
tention that his Miranda rights were violated by the officer’s interro-
gation, we agree with the trial court that defendant was not “in cus-
tody” and accordingly that Miranda warnings were not necessary
prior to the officer's inquiry. We therefore affirm the trial court’s
denial of defendant’s motion to suppress.

Standard of Review

Review of a trial court’s denial of a motion to suppress is limited
to a determination whether the trial court’s findings of fact are sup-
ported by competent evidence and whether those findings support
the trial court’s ultimate conclusions of law. State v. Thompson, 1564
N.C. App. 194, 196, 571 S.E.2d 673, 675 (2002). The trial court’s find-
ings are conclusive if supported by competent evidence, even if the
evidence is conflicting. State v. Buchanan, 353 N.C. 332, 336, 543
S.E.2d 823, 826 (2001).

[1] We note at the outset that defendant assigned error to only one
specific finding of fact; he did not, however, address that particular
finding in his brief. With respect to the remaining findings of fact,
defendant stated only:

That the trial court erred in finding all the facts contained in its
Order given in open court denying Defendant’s Motion to
Suppress because there was no competent evidence presented to
the Court by which these findings of fact could be made in viola-
tion of the Fourth and Fourteenth Amendments to the United
States Constitution; Article I, Sections 19, 20, 23, 35 and 36 of the
North Carolina Constitution[;] and other applicable North
Carolina law.

It is well-established that “[a] single assignment generally challenging
the sufficiency of the evidence to support numerous findings of fact,
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as here, is broadside and ineffective.” Wade v. Wade, 72 N.C. App. 372,
375-76, 325 S.E.2d 260, 266, disc. review denied, 313 N.C. 612, 330
S.E.2d 616 (1985). See also State v. Kirby, 276 N.C. 123, 131, 171
S.E.2d 416, 422 (1970) (“This assignment—Ilike a hoopskirt—covers
everything and touches nothing. It is based on numerous exceptions
and attempts to present several separate questions of law—none of
which are set out in the assignment itself—thus leaving it broadside
and ineffective.”). Because defendant has failed to properly assign
error to the trial court’s findings of fact, they are deemed supported
by competent evidence and are binding on appeal. Koufman v.
Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991).

Facts

The trial court made the following findings following the sup-
pression hearing. On 2 October 2002, Officer Sean Sojack of the
Waynesville Police Department was paged by the Village Pharmacy.
When Officer Sojack returned the call, he spoke with a pharmacist
with whom he had worked on prior occasions in connection with
forged prescriptions. The pharmacist reported that a man who had
arrived on a motorcycle—defendant James Edwin Sutton—had come
into the drugstore with a prescription for OxyContin, had asked how
much the prescription would cost, and then had said he would “get
the money together.” The pharmacist told Officer Sojack that defend-
ant went to a truck in the pharmacy parking lot, returned to the store
with money, and was waiting for his prescription to be filled.

Based on this information, Officer Sojack and other officers
drove to the pharmacy parking lot. Officer Sojack parked his
unmarked car about 200 feet away from the lot and, using binoculars,
set up surveillance on the lot. After Officer Sojack notified the phar-
macist that he was at the parking lot, the pharmacist told him the pre-
scription was valid and asked what he should do. Officer Sojack
advised him to fill it. The pharmacist also gave Officer Sojack a
description of defendant’s physical appearance and his clothes.

Officer Sojack observed defendant emerge from the pharmacy
and approach a Ford pickup truck in the parking lot. Defendant
climbed into the driver’s side of the truck; another person was already
sitting in the passenger seat. A third person came up to the driver’s
side and leaned on the window.

Officer Sojack, who testified that he could see inside the truck
with his binoculars, saw defendant pour something into his own hand
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and then transfer it into the outstretched hand of the person in the
passenger seat. Based on his training and experience, Officer Sojack
believed he had observed a drug transaction.

Defendant then exited the truck and got on his motorcycle. The
person who had been standing on the driver’s side of the truck
climbed into the truck’s driver’s seat. Officer Sojack signaled other
officers to block the pickup truck’s exit from the parking lot and
drove toward defendant’s motorcycle with his blue lights on.
Defendant had started the motorcycle, but he had not yet moved.
Officer Sojack got out of his car, approached defendant, and asked if
he could speak with him. Defendant agreed, and Officer Sojack then
asked if he could pat defendant down. Defendant consented and told
Officer Sojack that he had two knives. Officer Sojack found two
pocket knives, but no contraband during the pat-down. When he
asked if defendant had any narcotics, defendant said he had just filled
a prescription. Officer Sojack took a pill bottle containing tablets
from defendant.

Officer Sojack examined the bottle and asked how many tablets
were inside the bottle. Defendant said he had filled a prescription for
180 tablets. Officer Sojack testified that he again asked defendant
how many pills were in the bottle, and defendant responded that he
had given 45 tablets to a person in the truck. Officer Sojack placed
defendant under arrest. The passenger in the truck was also charged
as a result of the transaction observed by Officer Sojack.

Defendant was indicted with trafficking by possession, by sale or
delivery, and by transportation of OxyContin. Defendant filed a
motion to suppress with respect to the statements he made and evi-
dence recovered on 2 October 2002, arguing that he had been stopped
in violation of his Fourth Amendment rights and that he had been
questioned in violation of his Miranda rights. The trial court denied
the motion, and the jury returned a verdict finding defendant guilty of
trafficking by sale or delivery of OxyContin. The trial court sentenced
defendant to a term of 70 months to 84 months imprisonment.

I

[2] Defendant contends that the trial court erred in not concluding
that he was subjected to an unreasonable search and seizure in viola-
tion of the Fourth Amendment. “Terry v. Ohio and its progeny have
taught us that in order to conduct a warrantless, investigatory stop,
an officer must have reasonable and articulable suspicion of criminal
activity.” State v. Hughes, 353 N.C. 200, 206-07, 539 S.E.2d 625, 630
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(2000). “A court must consider ‘the totality of the circumstances—the
whole picture’ in determining whether a reasonable suspicion to
make an investigatory stop exists.” State v. Watkins, 337 N.C. 437,
441, 446 S.E.2d 67, 70 (1994) (quoting United States v. Cortez, 449
U.S. 411, 417, 66 L. Ed. 2d 621, 629, 101 S. Ct. 690, 695 (1981)).
“Reasonable suspicion” requires that the stop be based on specific,
articulable facts—as well as the rational inferences from those
facts—as viewed through the eyes of a reasonable, cautious officer,
guided by his experience and training. Id. “The only requirement is a
minimal level of objective justification, something more than an
‘unparticularized suspicion or hunch.”” Id. at 442, 446 S.E.2d at 70
(quoting United States v. Sokolow, 490 U.S. 1, 7, 104 L. Ed. 2d 1, 10,
109 S. Ct. 1581, 1585 (1989)). This Court reviews de novo the trial
court’s conclusion of law that a reasonable, articulable suspicion
existed to justify the stop. State v. Jacobs, 162 N.C. App. 251, 255, 590
S.E.2d 437, 440 (2004).

Defendant contends the stop was unconstitutional because it was
based on a tip that lacked sufficient indicia of reliability. The stop was
not, however, based solely on the tip of the pharmacist, but rather
arose out of Officer Sojack’s own observations as well. The trial court
properly considered those observations, together with the pharma-
cist’s information, in reviewing the “totality of the circumstances”
existing prior to the Terry stop.

Here, the officer was notified by a pharmacist—with whom he
had been working on an ongoing basis to uncover illegal activity
involving prescriptions—of information suggesting that defendant
might be unlawfully purchasing OxyContin for another person. The
fact that defendant, who had arrived on a motorcycle, went to a truck
to “get the money together” for his prescription did not necessarily
mean that defendant was engaging in illegal activity, but it did raise a
suspicion. Following up on this information, Officer Sojack person-
ally observed defendant leave the pharmacy, climb into the truck, and
engage in what Officer Sojack believed, based on his training and
experience, was an illegal drug transaction.

The pharmacist’s information combined with the officer's own
observations provided reasonable suspicion that criminal activity
was afoot, justifying a Terry stop. See State v. Carmon, 156 N.C. App.
235, 240-41, 576 S.E.2d 730, 735 (officer’s observation, at night time,
of defendant receiving a package and his belief, based on experience,
that he had seen a drug transaction was sufficient to raise a reason-
able suspicion), aff’d per curiam, 357 N.C. 500, 586 S.E.2d 90 (2003);
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State v. Sanchez, 147 N.C. App. 619, 624-25, 556 S.E.2d 602, 607 (2001)
(reasonable suspicion supported investigatory stop based on infor-
mation supplied in person to officer followed by officer’'s own inves-
tigation and observation), disc. review dented, 355 N.C. 220, 560
S.E.2d 358 (2002). The trial court, therefore, properly concluded that
defendant’s Fourth Amendment rights were not violated when Officer
Sojack stopped him.

11

[8] Defendant next contends his statements to Officer Sojack should
have been suppressed because he was not read Miranda warnings
before he was questioned. Our Supreme Court has held “that failure
to administer Miranda warnings in ‘custodial situations’ creates a
presumption of compulsion which would exclude statements of a
defendant. Therefore, the initial inquiry in determining whether
Miranda warnings were required is whether an individual was ‘in
custody.” ” State v. Buchanan, 3563 N.C. 332, 336-37, 543 S.E.2d 823,
826 (2001) (internal citations omitted). That question is answered by
determining, “based on the totality of the circumstances, whether
there was a ‘formal arrest or restraint on freedom of movement of
the degree associated with a formal arrest.’” Id. at 339, 543 S.E.2d
at 828 (quoting State v. Daughtry, 340 N.C. 488, 506-07, 459 S.E.2d
747, 755 (1995)). See also State v. Benjamin, 124 N.C. App. 734,
737-38, 478 S.E.2d 651, 653 (1996) (“The test to determine if de-
fendant is in custody is whether a reasonable person in defendant’s
position would believe that he was under arrest or the functional
equivalent of arrest.”).

We find this case to be indistinguishable from Benjamin. In
Bengamin, after a police officer conducted a Terry stop of the
defendant’s van, the officer asked the defendant to place his hands on
the patrol car so that he could be patted down for weapons. Id. at 736,
478 S.E.2d at 651. During the pat-down, the officer felt two hard, plas-
tic containers in the defendant’s pocket that he recognized, based on
his training and experience, as the type used to hold cocaine. He
asked the defendant, “What is that?” The defendant immediately
responded that it was “crack.” Id.

In considering these facts, the Benjamin Court first explained:

In Berkemer v. McCarty, 468 U.S. 420, 439-40, 82 L. Ed. 2d 317,
334-35 (1984) the United States Supreme Court held that a
motorist subject to a traffic stop who is asked to leave his car
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is not in custody for purposes of Miranda and roadside question-
ing under those circumstances is permissible. . . . The Supreme
Court also found that the noncoercive aspect of ordinary traffic
stops prompted it to hold that a pat-down search pursuant to
Terry v. Ohio does not invoke the Miranda rule even though the
person may be detained and questioned concerning an officer’s
suspicions in a manner that may amount to a seizure under the
Fourth Amendment.

Id. at 738, 478 S.E.2d at 653. In response to the defendant’s contention
that when stopped, he was not free to leave, the Court observed:

[T]he fact that a defendant is not free to leave does not necessar-
ily constitute custody for purposes of Miranda. After all, no one
is free to leave when they are stopped by a law enforcement offi-
cer for a traffic violation. Any investigative action that the police
must take at traffic stops in order to evaluate their safety and the
circumstances surrounding the traffic violation, and that does not
rise to the level of custodial interrogation, should not require
Miranda warnings.

Id. Based on the facts in the record, indistinguishable from those
present in this case, this Court held that “no reasonable person in
defendant’s position at the time defendant made the inculpatory
statement would have thought that they were in custody for purposes
of Miranda.” Id.

If Benjamin did not involve a custodial interrogation, then the
facts of this case cannot give rise to a finding that defendant was in
custody. The mere fact that Officer Sojack performed an investigative
stop of defendant and then patted him down did not result in defend-
ant being “in custody” for purposes of Miranda. Further, his ques-
tions were brief and directly related to the suspicion that gave rise to
the stop. Our Supreme Court has held that “[a]fter a lawful stop, an
officer may ask the detainee questions in order to obtain information
confirming or dispelling the officer’s suspicions.” State v. McClendon,
350 N.C. 630, 636, 517 S.E.2d 128, 132 (1999). See also State v.
Martinez, 1568 N.C. App. 105, 110, 580 S.E.2d 54, 58 (“We additionally
conclude, in following our holding in Benjamsin, that the officer’s
brief inquiry as to the contents of the object in defendant’s right
pocket was not improper. Upon defendant’s response that his right
pocket contained ‘dope,’ the officer properly seized the currency and
cocaine resulting in defendant’s arrest.”), appeal dismissed and disc.
review denied, 357 N.C. 466, 586 S.E.2d 773 (2003); Benjamin, 124
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N.C. App. at 741, 478 S.E.2d at 655 (“[The officer’s] brief verbal
inquiry . . . did not exceed the permissible bounds of a Terry
search.”). The trial court correctly concluded that Miranda did not
apply to the brief investigatory detention in this case and in denying
defendant’s motion to suppress.

III

[4] Defendant asserts two additional arguments contingent on his
argument that the trial court erred in denying his motion to suppress:
(1) that the trial court should have excluded all statements and
exhibits obtained during the stop and interrogation as fruit of the
poisonous tree, Wong Sun v. United States, 371 U.S. 471, 9 L. Ed. 2d
441, 83 S. Ct. 407 (1963); and (2) that the trial court should have
granted his motion to dismiss because in the absence of the evidence
obtained during the stop, the evidence was insufficient to support a
conviction. As we have held that the trial court properly denied the
motion to suppress, the fruit of the poisonous tree doctrine is inap-
plicable. Since the evidence was properly admissible, the record con-
tains substantial evidence of each element of the crime and that
defendant was the perpetrator. State v. Scott, 356 N.C. 591, 595, 573
S.E.2d 866, 868 (2002).

Affirmed.

Judges HUDSON and THORNBURG concur.

EDNA BARFIELD LEE, PLaINTIFF v. LINWOOD EARL LEE SR., DEFENDANT

No. COA04-6

(Filed 7 December 2004)

1. Divorce— equitable distribution—retirement plan—fees
and penalties for transfer—correction of omission

The trial court did not err by ordering a divorce plaintiff
to pay all of the fees and penalties associated with a lump sum
transfer of funds from defendant’s retirement account. There
were three qualified domestic relations orders concerning divi-
sion of the parties’ retirement plans, with taxes or fees as-
signed in the last two but not the first. This suggests that the
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failure to assign taxes and fees in the first was an oversight; more-
over, the amount at stake stems from incidental fees or penalties,
not from the underlying substantive matter. The court’s conclu-
sion was supported by the findings and was a proper correction
under Rule 60(a).

2. Divorce— equitable distribution—retirement plan—for-
mula for share of benefit—unclear

There was credible evidence before the court in a divorce
proceeding to support a finding about the calculation of addi-
tional pension payments from plaintiff to defendant. An order
in the matter provided evidence of a telephone conversation
with the company administrator in which the actuarial formula
was set out.

3. Divorce— equitable distribution—early retirement bene-
fit—calculation—evidence insufficient

Findings in an equitable distribution order regarding a pen-
sion benefit were not supported by the evidence where plaintiff
retired at an earlier date than anticipated due to a disability. The
correct value of defendant’s share of plaintiff’s pension as of the
separation date is unclear from the evidence in the record.

4. Divorce— equitable distribution—retirement distribu-
tion—change in stock market

The trial court did not abuse its discretion in a divorce pro-
ceeding by denying a Rule 60(b) motion to set aside a judgment
regarding a pension distribution. A change in the value of the
stock market over the course of 5 years does not amount to an
extraordinary or even unforeseeable circumstance.

Appeal by plaintiff and defendant from an order entered 20 May
2003 by Judge Lonnie Carraway in Lenoir County District Court.
Heard in the Court of Appeals 21 September 2004.

Mills & Economos, L.L.P,, by Larry C. Economos, for plaintiff-
appellant.

W. Gregory Duke for defendant-appellant.

HUNTER, Judge.

Edna Barfield Lee (“plaintiff”) appeals from an order entered 20
May 2003 pursuant to a hearing on a Rule 60(b)(6) motion. On appeal,
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plaintiff contends error in the trial court’s order that plaintiff pay all
fees and penalties associated with the lump sum transfer of funds
from Linwood Earl Lee Sr.’s (“defendant”) retirement account, and
that plaintiff pay defendant an additional sum of money monthly from
her pension benefits. Defendant appeals from the same order, con-
tending the trial court abused its discretion in denying defendant’s
Motion to Set Aside Judgment pursuant to Rule 60. As we find insuf-
ficient evidence to support the trial court’s conclusion as to the addi-
tional payments by plaintiff, we reverse the order in part and remand
for additional findings.

On 11 June 1998, plaintiff and defendant entered into a consent
order to settle all outstanding claims between the parties pursuant to
their separation and divorce. This consent order included settlement
of all equitable distribution claims and specified that “{t]he parties’
respective retirement plans shall be divided pursuant to qualified
domestic relations order (QDRO) as outlined and detailed in the
Findings of Fact contained in this Order.”

The relevant findings of fact specified preparation of three
QDROs, the first and third of which were contested by defendant in
this action. The first (“QDRO 17), divided defendant’s retirement
account. Plaintiff, on the five-year anniversary of the account, 1
January 2003, was to receive the greater of $402,393.00 (hereinafter
“lump sum payment”) or one-half of whatever monies were in the
account on that date. The third QDRO (“QDRO 3”) provided defend-
ant with thirty-six percent of the plaintiff’s monthly pension upon her
retirement. After review and consent of the respective parties of each
order, QDRO 1 was entered on 27 June 1998 and QDRO 3 was entered
on 27 June 2001. QDRO 2 was not contested by either party.

On 10 March 2003, defendant filed a Motion in the Cause for
Rehearing, and in the alternative, a Rule 60 Motion to Set Aside the
terms of the equitable distribution settlement. Plaintiff responded
with a motion for contempt. The trial court heard the respective
motions on 23 April 2003 and entered an order on 20 May 2003 which:
(1) denied defendant’s request for judgment pursuant to his Rule
60(b) motion; (2) granted plaintiff’s motion for contempt for failure to
sign the necessary forms to effectuate the distribution of the lump-
sum payment; (3) ordered all fees and penalties associated with the
transfer of the lump sum payment to be paid by plaintiff; and (4)
ordered plaintiff to pay defendant the difference between the actual
amount received from plaintiff’s pension plan and thirty-six percent



IN THE COURT OF APPEALS 2563

LEE v. LEE
{167 N.C. App. 250 (2004)]

of her current monthly benefit, a sum of $326.96 per month. Both
parties appeal from this order.

L

We first address plaintiff’s two assignments of error, that the trial
court erred in (1) ordering plaintiff to pay all fees and penalties asso-
ciated with the lump sum transfer of funds from defendant’s retire-
ment account, and (2) entering an order of additional payments to
defendant from plaintiff’s pension.

1. Order of Payment of Fees and Penalties by Plaintiff

[1] Plaintiff contends in her first assignment of error that the trial
court erred in ordering plaintiff to pay all fees and penalties associ-
ated with the lump sum transfer of funds from defendant’s retirement
account. Plaintiff argues that the trial court’s conclusion of law was
not supported by the evidence and findings of fact. We disagree.

“It is well settled in this jurisdiction that when the trial court sits
without a jury, the standard of review on appeal is whether there was
competent evidence to support the trial court’s findings of fact and
whether its conclusions of law were proper in light of such facts.”
Shear v. Stevens Building Co., 107 N.C. App. 154, 160, 418 S.E.2d 841,
845 (1992). While findings of fact by the trial court in a non-jury case
are conclusive on appeal if there is evidence to support those find-
ings, conclusions of law are reviewable de novo. Id.

Here, plaintiff contends there was no competent evidence to
support the trial court’s findings of fact No. 8 and 9. The trial court
found in No. 8 that: “[t}he QDRO which provides for the distribution
of $402,393.00 to Plaintiff does not specify who will be assessed
any taxes and/or surrender penalties.” A review of QDRO 1 supports
such a finding, as the order contains no mention of taxes or pen-
alties. Plaintiff also contends there is no evidence to support Find-
ing No. 9: “[t]here will be no tax consequences as a result of the
transfer, but there will be a surrender fee of approximately
$10,000.00.” Here, after a careful review by this Court of both the
record on appeal and the trial transcript, it appears that there is no
competent evidence to support Finding No. 9. None of the evidence
before the trial court addressed the issue of surrender fees, nor estab-
lished the lack of tax consequences.

However, this Court concludes upon de novo review that Finding
No. 8 supports the trial court’s correction of the order in concluding
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that “any fees, penalties, etc[.] associated with the transfer of the
$402,393.00 to Plaintiff shall be paid by Plaintiff.”

“o¢

[TThe court has inherent power to amend judgments by cor-
recting clerical errors or supplying defects so as to make the
record speak the truth. The correction of such errors is not lim-
ited to the term of court, but may be done at any time upon
motion, or the court may on its own motion make the correction
when such defect appears.’”

Snell v. Board of Education, 29 N.C. App. 31, 32, 222 S.E.2d 756, 757
(1976) (quoting Shaver v. Shaver, 248 N.C. 113, 118, 102 S.E.2d 791,
795 (1958)). “Although Rule 60(a) clearly grants the authority to the
trial court to make clerical corrections, our appellate courts have
consistently rejected attempts to change substantive provisions
under the guise of making clerical changes.” Buncombe County ex
rel. Andres v. Newburn, 111 N.C. App. 822, 825, 433 S.E.2d 782, 784
{1993). “A change in an order is considered substantive and outside
the boundaries of Rule 60(a) when it alters the effect of the original
order.” Id.

In Ice v. Ice, this Court found that an award of interest on a dis-
tributive award was not a substantive change, as “[t]he subject of the
litigation . . . was the amount of the distributive award; interest was
only incidental and tangential{.]” Ice, 136 N.C. App. 787, 792, 525
S.E.2d 843, 847 (2000). The Ice Court'found the situation analogous to
that in Ward v. Taylor, 68 N.C. App. 74, 314 S.E.2d 814 (1984), where
a previous order was amended to allow a surveyor to recover costs
associated with the surveying work done for trial, on the grounds that
the “ ‘[initial] failure to allow and tax costs may be considered an
“oversight or omission” in an order.” ” Ice, 136 N.C. App. at 792, 525
S.E.2d at 846 (quoting Ward, 68 N.C. App. at 80, 314 S.E.2d at 819-20).

Here, fees and penalties arising from the transfer of the lump
sum payment were not assigned to either party or addressed in QDRO
1. However, such an assignmernt of taxes was made in both QDROs 2
and 3. The failure to include such an assignment in QDRO 1, while
including it in QDROs 2 and 3, suggests that such an exclusion was an
“oversight or omission.” Additionally, as in Ice, the issue of fees or
taxes related to the distribution do not affect the substance of the
award itself. “[Tlhe amount of money involved is not what creates a
substantive right; rather, it is the source from which this money is
derived.” Ice, 136 N.C. App. at 792, 525 S.E.2d at 847. Here, any
amount at stake would stem from the incidental fees or penalties,
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not from the underlying substantive matter of the distributive
award. Accordingly, the trial court’s conclusion of law was supported
by the findings of fact and was a proper correction effectuated
through Rule 60(a).

2. Order of Additional Pension Payments to Defendant

[2] Plaintiff contends in her second assignment of error that the
trial court’s order of additional pension payments by plaintiff to
defendant was not properly supported by evidence and findings of
fact, and that the trial court lacked authority to make such an order.
The trial court ordered that:

4. Plaintiff shall pay to Defendant the difference between the
$118.00 per month Defendant currently receives and 36% of her
current monthly benefit, which is $1,236.00. In other words,
$1,236.00 x 36% = $444.96-118.00 = $326.96. Plaintiff shall pay the
sum of $326.96 per month commencing June 1, 2003.

Plaintiff argues that the evidence recited in Finding No. 4, regard-
ing the formula used by the plan’s administrators in calculation of the
amount sent to defendant was not properly before the trial court. She
therefore contends it was not competent evidence to support Finding
No. 4 or, by extension, Findings No. 15 and 16, which rely upon it.
Finding No. 4 states:

4. That DuPont determined Plaintiff’s accrued retirement
benefits as of December 31, 1997 to be $1,051.98 per month.
Plaintiff subsequently left the employment of DuPont on disabil-
ity as of November 30, 2001. DuPont subsequently determined
that Defendant’s thirty-six percent (36%) of the monthly benefit
was $118.00 per month. DuPont’s Benefits Department arrived at
this figure by multiplying the monthly benefit of $1,051.98 by the
lesser of the Plaint’s [sic] conversion factor for determining actu-
arial equivalence (32.99042%) or the Plan’s early retirement
reduction factor (100%) = $1,501.98 [sic] x 32.99042% = $347.05.
This amount was then multiplied by the 36% specified in the
Order; #347.05 x 36% = $124.94. This amount is payable over the
Defendant’s lifetime. The plan’s conversion factor for converting
a payment from the Plaintiff/participant’s lifetime to the
Defendant/alternate payee’s lifetime (based on the birthdates of
participant and alternate payee) is 93.81626%. The resulting ben-
efit payable to Defendant is $124.94 x 93.81626% = $117.21. This
amount was rounded up to $118.00 per month.
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“A trial court may take judicial notice of earlier proceedings in
the same cause.” In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d
71, 73 (1991). Here, an order filed 22 October 2002 in this matter pro-
vided evidence of a telephone conversation with a DuPont adminis-
trator, in which the actuarial formula used by DuPont for calculating
defendant’s share of the benefit was set out. As there was credible
evidence properly before the trial court to support Finding No. 4, it is
therefore deemed conclusive.

[3] Findings No. 15 and 16, both of which are mixed findings of fact
and conclusions of law, are not supported by credible evidence, how-
ever. The trial court found in No. 15 that:

15. In regard[s] to Defendant’'s motion regarding the pay-
ment of thirty-six percent (36%) of Plaintiff’s monthly retirement
benefit to Defendant, the Court finds that DuPont’s benefits
administrator’s calculations do not reflect 36% of the monthly
benefit of $1,051.98.

QDRO 3 awarded defendant thirty-six percent of plaintiff’s
accrued pension benefit as follows:

1. Defendant/Alternate Payee is awarded thirty-six (36%) of the
Participant’s accrued benefit as of December 31, 1997, that being
the parties’ date of separation.

2. The Defendant/alternate payee shall receive his benefit pay-
able in the form of a monthly annuity over the alternate payee’s
lifetime. The alternate payee shall begin receiving his share of the
accrued benefit upon the Participant’s retirement date.

The evidence submitted showed that as of the parties’ separation
date, plaintiff’s pension was valued at $1,051.98 per month, however
plaintiff took early retirement for health reasons and was granted
incapability pension benefits by her employer, DuPont, on 31
November 2001. The value of defendant’s monthly annuity, as calcu-
lated by the plan administrator at that time, was $118.00 per month.
Defendant moved for a contempt motion on 9 October 2002 for plain-
tiff’s failure to pay a full thirty-six percent of the pension amount. An
order on the matter was issued on 22 October 2002, finding the par-
ties had not yet received a satisfactory explanation from the plan
administrator as to the calculation of plaintiff’s retirement benefits
and defendant’s monthly share under QDRO 3, and demanding a
detailed and written explanation as to the calculation be submitted to
the trial court by the plan administrator by November of 2002. The
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record on appeal does not reflect that any such satisfactory explana-
tion was submitted to the trial court on this matter.

QDRO 3 specified that defendant’s share was limited to the value
of the pension as of the retirement date, but that defendant was not
eligible to receive the share until plaintiff’s retirement. Plaintiff’s
retirement at a date earlier than anticipated by the parties due to dis-
ability therefore raises an unanswered question as to the correct val-
uation of the pension amount under the terms of QDRO 3. In light of
plaintiff’s early retirement, the correct value of defendant’s share of
plaintiff’s pension as of the separation date is unclear based on the
evidence of record. We therefore find that Finding No. 15 is not sup-
ported by competent evidence.

In Finding No. 16, the trial court stated:

16. Further the Court finds that the 36% amount should be
paid from Plaintiff’s current monthly benefit which is $1,236.00
per month rather than the $1,051.98 per month as specified in the
Qualified Domestic Relations Order.

QDRO 3 expressly specified that defendant’s share of plaintiff’s
accrued benefit was to be determined as of the date of the parties’
separation, although distributed upon retirement. An increase in
value which occurred after the date of separation due to plaintiff’s
disability would therefore not be properly considered in determining
defendant’s share of the pension. As competent evidence does not
exist to support this finding, the trial court’s conclusion that the ben-
efit calculated was not equitable and was inconsistent with QDRO 3
is in error.

As we find a lack of competent evidence in the record to support
Findings No. 15 and 16 and the resulting conclusions of law, we
reverse this portion of the order and remand for the trial court to
receive additional evidence and make further findings as to the value
of defendant’s thirty-six percent share of plaintiff’s retirement bene-
fits as of 31 December 1997.

II.

[4] We next address defendant’s assignment of error. Defendant con-
tends the trial court abused its discretion in denying defendant’s
Motion to Set Aside Judgment pursuant to Rule 60(b) of the Rules of
Civil Procedure with regards to review and reconsideration of the
lump sum distribution required by QDRO 1.
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QDRO 1 ordered:

1. Entitlement: As part of the equitable distribution of the
parties marital property, Plaintiff is entitled to an assignment of a
part of the Defendant’s Profit Sharing Trust and ESOP . . . more
specifically as follows: that the Plaintiff, Edna B. Lee, shall
receive the greater sum of either $402,393.00 or one-half (%) of
whatever monies are in the Defendant’s Profit Sharing Trust and
ESOP . .. as of January 1, 2003.

The sum of $402,393.00 was equal to $337.878.28, one-half of the date
of separation value of the account of $675,756.56, multiplied times the
annual interest rate of three and one-half percent for five years, until
the date of distribution. The value of defendant’s retirement account
significantly decreased to $498,000.00 by 1 January 2003. Defendant
argues that as the decrease was due to the poor economy and no fault
of his own, he is entitled to review and reconsideration of the order
under Rule 60(b)(6). We disagree.

“Although section (6) of Rule 60(b) has often been termed ‘a vast
reservoir of equitable power,” a court cannot set aside a judgment pur-
suant to this rule without a showing (1) that extraordinary circum-
stances exist and (2) that justice demands relief.” Thacker v. Thacker,
107 N.C. App. 479, 481, 420 S.E.2d 479, 480 (1992) (quoting Anderson
Trucking Service v. Key Way Transport, 94 N.C. App. 36, 40, 379
S.E.2d 665, 667 (1989)) (citation omitted). “Further, the remedy pro-
vided by Rule 60(b)(6) is equitable in nature and is directed to the dis-
cretion of the trial judge. This Court will not disturb such a discre-
tionary ruling without a showing of an abuse of that discretion.” Id. at
482, 420 S.E.2d at 480-81 (citation omitted).

Here, defendant alleged that the economic downturn in the stock
market provided extraordinary circumstances sufficient to invoke an
equitable remedy under Rule 60(b). However, as the North Carolina
Supreme Court has previously noted, “[s]tock market prices, as even
the most casual observer knows, change constantly and the market
price at the end of a thirty-day period would almost always be differ-
ent from that announced thirty days before.” Sheffield .
Consolidated Foods, 302 N.C. 403, 422, 276 S.E.2d 422, 435 (1981). A
change in the value of the stock market over the course of five years
does not amount to an extraordinary or even unforseeable circum-
stance. There was therefore no abuse of discretion by the trial court
in its denial of defendant’s Rule 60(b) motion to revise the lump sum
distribution portion of the equitable distribution order.
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In summary, as there was sufficient evidence to support the trial

court’s order for plaintiff to pay taxes and fees associated with distri-
bution of defendant’s retirement account, and as there was no abuse
of discretion by the trial court in denying defendant’s Rule 60(b)
motion for review and reconsideration of the lump sum distribution,
the order is affirmed in part. As there was insufficient evidence to
support the conclusion that defendant was entitled to additional pay-
ments by plaintiff under the equitable distribution agreement, the
order is reversed in part and remanded for further findings.

Affirmed in part, reversed in part, and remanded in part.

Judges WYNN and THORNBURG concur.

DAVID A. BONDURANT, EMPLOYEE, PLAINTIFF v. ESTES EXPRESS LINES, INC.
EMPLOYER, SELF-INSURED, DEFENDANT

>

No. COA04-244
(Filed 7 December 2004)

1. Workers’ Compensation— hernias—not a continuation of
earlier, repaired injury

In a workers’ compensation case involving multiple hernias,
some suffered after plaintiff left defendant’s employ, competent
evidence supported findings by the Industrial Commission that
plaintiff had healed and did not have a hernia after an earlier
repair (so that the subsequent hernias were new injuries rather
than a continuation of the earlier injuries, which were admittedly
compensable).

. Workers’ Compensation— subsequent hernias—compens-
ability—standard
The Industrial Commission used the correct standard in
determining that plaintiff’'s subsequent hernias, suffered after
leaving defendant’s employ, were not compensable as natural and
direct results of his earlier compensable hernias. There was med-
ical testimony that a person will not necessarily have another her-
nia following a repair and plaintiff cannot therefore show that the
subsequent hernias were the natural and direct result of the ear-
lier hernias.
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Appeal by plaintiff from opinion and award filed 1 October 2003
by the North Carolina Industrial Commission. Heard in the Court of
Appeals 14 October 2004.

Joseph V. Dipierro for plaintiff-appellant.

Cranfill, Sumner & Hartzog, L.L.P., by James B. Black, IV, for
defendant-appellee.

BRYANT, Judge.

David Bondurant (plaintiff) appeals a decision of the Industrial
Commission filed 1 October 2003, denying compensability for three
hernias.

Procedural History

Plaintiff sustained a compensable hernia in the course and scope
of his employment with defendant on 15 May 1995. This claim was
accepted as compensable by Form 21. This hernia was repaired and
plaintiff returned to work with defendant.

Plaintiff sustained another hernia on 30 August 1996. Defendant
denied this claim by Form 61. A hearing was held before a deputy
commissioner on 28 April 1999. By opinion and award filed on 30
June 2000, the deputy commissioner concluded the hernia was com-
pensable as plaintiff “sustained an umbilical hernia as a result of a
specific traumatic incident of his assigned work.” Neither party
appealed the award.

On 3 August 2001, plaintiff filed a Form 18M seeking compen-
sation for a third hernia. The executive secretary of the Indus-
trial Commission denied plaintiff's Form 18M by administrative
order dated 11 October 2001. Plaintiff subsequently filed a Form
33 request for hearing, and defendant responded with a Form 33R
denying liability.

This matter came for hearing before a deputy commissioner on 22
March 2002. By opinion and award filed 6 December 2002, the deputy
commissioner found that plaintiff suffered at least three subsequent
hernias in 1999, 2000, and 2001, all of which were a direct and natural
result of plaintiff’s earlier compensable hernias. Defendant appealed
to the Full Commission.

This matter came for hearing before the Full Commission on 10
July 2003. By opinion and award filed 1 October 2003, the Full
Commission reversed the opinion and award of the deputy commis-
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sioner, concluding that plaintiff’s three subsequent hernias were not
compensable. Plaintiff filed timely notice of appeal with this Court on
30 October 2003.

Facts

Plaintiff was 53 years of age, having completed his GED and a
trucking course, at the time of the 22 March 2002 hearing before the
deputy commissioner. Plaintiff became employed with defendant in
1992 and remained in its employ through February 1998. Prior to his
employment with defendant, plaintiff had not sustained any hernias.
On the date of the deputy commissioner hearing, he was employed as
a truck driver for a company in Virginia. It is undisputed that plaintiff
voluntarily ceased employment with defendant.

Plaintiff’s first compensable hernia occurred on or about 15 May
1995, and was surgically repaired by Dr. Stuart Harris on 9 June 1995
in Lynchburg, Virginia. This injury was accepted as compensable on a
Form 21 on 11 January 1996. The second hernia occurred on 30
August 1996, and was repaired by Dr. David Hill on 17 February 1998,
in Lynchburg, Virginia. This injury was found compensable pursuant
to N.C. Gen. Stat. § 97-2(18), as a “new” hernia by opinion and award
filed 30 June 2000.

Both of the two compensable hernias were umbilical, meaning
that these hernias were located at the navel. Drs. Harris and Hill
characterized the second hernia as a recurrence of the first com-
pensable hernia.

In May 1999, plaintiff went to work with DMR Builders, a home-
building business. Sometime in the summer of 1999, plaintiff suffered
a third hernia. There was no known incident giving rise to the third
hernia. Plaintiff continued working with DMR Builders after sustain-
ing the hernia.

Plaintiff sought treatment from Dr. T. Scott Garrett—Ilocated in
Lynchburg, Virginia—who performed a ventral herniorrhaphy on 20
December 1999. Dr. Garrett opined that this was a recurrent ventral
incisional hernia in the same area as the previous two hernias.
Plaintiff returned for a followup appointment on 17 January 2000, and
Dr. Garrett determined that plaintiff no longer had a hernia.

Plaintiff was released to work without restrictions on 12
February 2000. He next worked for three months in Virginia, build-
ing and packing telephones on an assembly line, and five-and-
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a-half months loading and driving trucks for a temporary agency
in Virginia.

In the summer of 2000, plaintiff—who was on holiday break—was
standing in the ocean when he was struck by a wave and immediately
felt a burning in his stomach. Thereafter, plaintiff continued working
until such time as he was laid off and began collecting unemployment
benefits. Plaintiff returned to Dr. Garrett on 30 January 2001 com-
plaining of another hernia. Dr. Garrett performed another ventral
herniorrhaphy on 28 February 2001, this time with a non-absorbable
mesh. Dr. Garrett again noted that the hernia was in the same area as
plaintiff’s two compensable hernias. Upon plaintiff’s follow-up exam-
ination on 19 March 2001, Dr. Garrett determined that plaintiff was
doing well and no longer had a hernia. Plaintiff’s healing process was
slightly complicated by an infection at the incision site, but neverthe-
less, he was released to return to work without restrictions as of 12
April 2001.

In the summer of 2001, plaintiff was lifting and carrying a door
at his home when he again felt the symptoms of a hernia. He was
seen again by Dr. Garrett on 7 March 2002, who noted plaintiff had
two hernias, both in the same area as his three earlier hernias, with
one hernia on the left side of his midline and the other on the right
side of his midline. At the time of the most recent hearing of this case,
Dr. Garrett had recommended that plaintiff undergo either a lapro-
scopic operation or a procedure that he called an “Israeli repair.” This
surgical repair, which would be plaintiff’s fifth repair, was pending at
the time of the hearing.

Depositions were taken from the three surgeons who repaired the
various hernias. Drs. Harris, Hill and Garrett all agreed that a single
occurrence of an umbilical hernia predisposes a person to an
increased risk of other hernias occurring at the same site. Drs. Hill
and Garrett in particular described the mechanisms by which a her-
nia might recur, both generally and in plaintiff’s case. The doctors
described a hernia as essentially a tear in connective tissue and pos-
sibly muscle tissue as well, and when the hernia is repaired, the torn
tissue is rejoined by scar tissue. Scar tissue has less resiliency, elas-
ticity, and tensile strength than normal connective tissue. Therefore,
the scar tissue is prone to rupture more easily than ordinary tissue.

Dr. Garrett testified that plaintiff did not have a hernia after the
20 December 1999 hernia repair, nor after the 28 February 2001 her-
nia repair. Further, Dr. Garrett conceded that just because a person
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had undergone a hernia repair, it did not mean that person would
have another hernia. According to Dr. Garrett, some precipitating
event would be necessary to cause another hernia.

Dr. Garrett also testified that he knew Dr. Hill and after having
reviewed Dr. Hill’s note which stated plaintiff could return to work
without restrictions following Dr. Hill’s hernia repair of February
1998, Dr. Garrett could make the inference that plaintiff did not have
a hernia following that surgical repair.

The Full Commission found that in Dr. Garrett’s opinion there is
a greater than fifty percent chance that all of plaintiff’s subsequent
hernias in the same area have been due, in part, to the earlier hernias
and resulting surgical repairs that weakened the tissue. The Full
Commission, however, also found relying on Dr. Garrett’s testimony,
“[a] hernia is not going to simply recur just by nature of the fact that
he had a previous hernia repair.”

The issues on appeal are whether: (I) the Commission’s finding of
fact numbers 4 and 10 are supported by competent evidence; and (II)
the Commission employed the correct standard to determine the
cause of plaintiff’s three subsequent hernias.

Standard of Review

Opinions and awards of the Commission are reviewed to deter-
mine whether competent evidence exists to support the
Commission’s findings of fact, and whether the findings of fact sup-
port the Commission’s conclusions of law. See Deese v. Champion
Int’l Corp., 3562 N.C. 109, 114, 530 S.E.2d 549, 552 (2000). If supported
by competent evidence, the Commission’s findings are binding on
appeal even when there exists evidence to support findings to the
contrary. Allen v. Roberts Elec. Contr'rs, 143 N.C. App. 55, 60, 546
S.E.2d 133, 137 (2001). The Commission’s conclusions of law are
reviewed de novo. Allen, 143 N.C. App. at 63, 546 S.E.2d at 139.

I

[1] First, plaintiff argues that the Commission’s finding of fact num-
bers 4 and 10 are not supported by competent evidence in the record.

Specifically, plaintiff challenges the portion of finding of fact
number 4 which reads: “While plaintiff’s recovery from his second
surgery in February 1998 was slow, he ultimately did heal from that
surgery[;]” and, the portion of finding of fact number 10 which
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reads: “Absent some new strain, the hernias were repaired subse-
quent to the surgery and did not continue after that surgery. The sub-
sequent hernias are new injuries and are not a continuation of the
same hernia. Therefore, the Commission finds that the 1996 hernia
ended with the recovery from the successful surgery and plaintiff’s
subsequent hernias are not the direct and natural result of the prior
injury or injuries.”

The record reveals the following evidence: Dr. Hill repaired
plaintiff’s 20 August 1996 hernia on 17 February 1998. Dr. Hill noted
on 6 May 1998 that plaintiff “[hlas finally healed and is ready to
go.” Dr. Hill released plaintiff to return to work on 11 May 1998 with-
out restrictions after the hernia repair. Dr. Garrett testified that he
knew Dr. Hill and had reviewed Dr. Hill’s note, and if Dr. Hill released
plaintiff to return to work without restrictions, Dr. Garrett could
make the inference that plaintiff did not have a hernia following the
February 1998 surgical repair. Plaintiff admitted that his doctors
released him to return to full duty work without restrictions after
each hernia repair.

Therefore, competent evidence supports the Commission'’s find-
ing of fact numbers 4 and 10. Moreover, plaintiff failed to assign as
error finding of fact number 11 which reads:

The greater weight of the competent evidence establishes that
plaintiff sustained a compensable hernia in 1995 that was suc-
cessfully repaired and he was permitted to return to work with-
out restriction. Also, plaintiff sustained a subsequent, recurrent
hernia in 1996 that was successfully repaired in 1998, which did
not exist after the repair, and plaintiff was permitted to return to
work without restriction. As previously found by the Commission
in this case, the 1996 hernia was a new injury, and not a continu-
ation of his 1996 injury.

Finding of fact number 11 reads essentially the same as finding of fact
numbers 4 and 10, which plaintiff assigned as error. As plaintiff failed
to assign as error finding of fact number 11, this finding of fact is
binding on appeal. Robertson v. Hagood Homes, Inc., 160 N.C. App.
137, 140, 584 S.E.2d 871, 873 (2003). Accordingly, this assignment of
error is overruled.

II

[2] Second, plaintiff argues that the Commission failed to utilize the
proper standard for determining causation when the Commission
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concluded that plaintiff’s three hernias, sustained after leaving
defendant’s employ, were not compensable as natural and direct
results of earlier compensable hernias sustained by plaintiff while
employed by defendant.

The threefold conditions precedent to the right to compensation
pursuant to the Workers’ Compensation Act are that: (1) the claimant
suffered a personal injury by accident; (2) such injury arose in the
course of the employment; and (3) such injury arose out of the
employment. Barham v. Food World, Inc., 300 N.C. 329, 332, 266
S.E.2d 676, 678 (1980). The social policy behind the Workers’
Compensation Act seeks to provide employees swift and certain
compensation for the loss of earning capacity from accident or occu-
pational disease arising in the course of employment; and to insure
limited liability for employers. “Although the Act should be liberally
construed to effectuate its intent, the courts cannot judicially expand
the employer’s liability beyond the statutory parameters.” Hendrix v.
Linn-Corriher Corp., 317 N.C. 179, 190, 345 S.E.2d 374, 381 (1986).

N.C. Gen. Stat. § 97-2(18), provides in pertinent part:

In all claims for compensation for hernia or rupture, resulting
from injury by accident arising out of and in the course of the
employee’s employment, it must be definitely proven to the satis-
faction of the Industrial Commission:

a. That there was an injury resulting in hernia or rupture.
b. That the hernia or rupture appeared suddenly.
c. Repealed by Session Laws 1987, c. 729, s. 2.

d. That the hernia or rupture immediately followed an acci-
dent. Provided, however, a hernia shall be compensable
under this Article if it arises out of and in the course of the
employment and is the direct result of a specific traumatic
incident of the work assigned.

e. That the hernia or rupture did not exist prior to the acci-
dent for which compensation is claimed.

All hernia or rupture, inguinal, femoral or otherwise, so
proven to be the result of an injury by accident arising out of and
in the course of employment, shall be treated in a surgical man-
ner by a radical operation. If death results from such operation,
the death shall be considered as a result of the injury, and com-
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pensation paid in accordance with the provisions of G.S. 97-38. In
nonfatal cases, if it is shown by special examination, as provided
in G.S. 97-27, that the injured employee has a disability resulting
after the operation, compensation for such disability shall be paid
in accordance with the provisions of this Article.

N.C.G.S. § 97-2(18) (2003). To establish a prima facie case for com-
pensation for a hernia pursuant to the Act, a claimant must prove:
“(1) an injury resulting in a hernia or rupture, (2) which appeared sud-
denly, (3) immediately following a work-related accident, and (4) did
not exist prior to the accident.” Pernell v. Piedmont Circuits, 104
N.C. App. 289, 292, 409 S.E.2d 618, 619 (1991).

The evidence reveals that plaintiff did not work for defendant
after February 1998; therefore, plaintiff’s subsequent hernia could not
have arisen immediately following a work-related accident or specific
traumatic incident of the work assigned by defendant. Moreover, fol-
lowing the 20 December 1999 hernia repair, Dr. Garrett testified that
plaintiff did not have a hernia. Additionally, Dr. Garrett testified that
plaintiff did not have a hernia after the 28 February 2001 repair.

Plaintiff concedes in his brief that his subsequent hernias do
not meet the standards as delineated pursuant to N.C. Gen. Stat.
§ 97-2(18). Plaintiff instead advances the argument that compens-
ability of the subsequent hernias are governed by Heatherly wv.
Montgomery Components, Inc., 71 N.C. App. 377, 323 S.E.2d 29
(1984).

In Heatherly, this Court stated:

The law in this state is that the aggravation of an injury or a dis-
tinct new injury is compensable “[w]hen the primary injury is
shown to have arisen out of and in the course of employment,
every natural consequence that flows from the injury arises out of
the employment, unless it is the result of an independent inter-
vening cause attributable to claimant’s own intentional conduct.”

Heatherly, 71 N.C. App. at 379, 323 S.E.2d at 30 (citation omitted).
Even if this Court were to conclude that Heatherly controls, plain-
tiff’s argument nevertheless fails as both Drs. Hill and Garrett testi-
fied that just because a person has undergone a hernia repair, it does
not necessarily follow that the person will have another hernia.
Therefore, plaintiff cannot show that the subsequent hernias were the
natural and direct result of the earlier hernias.
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Moreover, Heatherly involved a leg fracture that had not com-
pletely healed when the claimant was involved in a motor vehicle
accident. The compensability of a leg fracture is not governed by the
statutory test as enumerated’in N.C. Gen. Stat. § 97-2(18).

Plaintiff testified that the third hernia occurred due to being
hit by a wave at the beach, and the last two hernias occurred while
carrying a door down a set of steps at his home. In addition, sub-
sequent to his employment with defendant, plaintiff was employed
in several positions with various employers that involved heavy
manual labor.

No competent evidence supports plaintiff’s contention that the
three subsequent hernias were caused by incidents related to his
employment with defendant. Moreover, plaintiff failed to assign as
error conclusion of law number 2 which reads in pertinent part:
“Plaintiff’s 1995 and 1996 hernias had resolved and plaintiff did not
have a hernia prior to his injuries in 1999, 2000, and 2001.”
Accordingly, this assignment of error is overruled.

The opinion and award of the Full Commission is affirmed.
Affirmed.

Judges TYSON and LEVINSON concur.

MOSES H. CONE MEMORIAL HEALTH SERVICES CORP. D/B/A LEBAUER HEALTH
CARE, PLAINTIFF v. PATRICIA F. TRIPLETT, M.D., DEFENDANT

No. COA03-1604
(Filed 7 December 2004)

1. Employer and Employee— wages—change in bonus formula

The trial court did not err by failing to award liquidated dam-
ages to defendant doctor based on plaintiff healthcare provider’s
alleged violation of the North Carolina Wage and Hour Act under
N.C.G.S. § 95-25.13(3) resulting from a change in plaintiff’s bonus
formula, because: (1) defendant’s bonus had not accrued at the
time of the change when under the pertinent contract, the amount
to which any member of the primary care provision was entitled
to as a bonus was not calculable until the end of the plan year;



268 IN THE COURT OF APPEALS

MOSES H. CONE MEM'L HEALTH SERVS. CORP. v. TRIPLETT
(167 N.C. App. 267 (2004)]

and (2) defendant’s changes only affected those benefits accruing
after written notice was given the employee or notice was posted
in a place accessible to the employees.

2. Damages and Remedies— breach of covenant not to com-
pete—measure of damages—Ilost profits

The trial court erred by awarding plaintiff healthcare
provider $53,340.16 in damages and restitution for defendant doc-
tor’s violation of the parties’ contract involving a covenant not to
compete which was the amount plaintiff paid defendant over the
course of defendant’s employment as covenant payments and by
alternatively granting summary judgment on plaintiff’'s unjust
enrichment claim when there was in fact a breach of contract,
and the case is remanded for further proceedings on the issue of
damages, because: (1) the amount was an improper measure of
damages since plaintiff would not have been entitled to receive
back any money paid for the covenant not to compete if the con-
tract had been performed; and (2) in breach of covenant not to
compete claims, the usual measure of damages is lost profits.

3. Appeal and Error— preservation of issues—failure to
argue

The assignments of error that defendant failed to present in
her brief are deemed abandoned pursuant to N.C. R. App. P.
28(b)(6).

Appeal by plaintiff and defendant from judgment entered 23 June
2003 by Judge John O. Craig, 111, in Guilford County Superior Court.
Heard in the Court of Appeals 21 September 2004,

Smith Moore LLP, by Julie C. Theall and Alexander L. Maultsby,
JSor plaintiff-appellant and -appellee.

John J. Korzen for defendant-appellant and -appellee.

THORNBURG, Judge.

Defendant was hired by LeBauer Health Care, P.A., in August
1996. On 1 February 1999, Moses H. Cone Health Services Corp. (the
“System”) acquired LeBauer Health Care and formed plaintiff
(“LeBauer”) in this action. Defendant entered into an employment
contract with LeBauer on that date for a term of ten years. Defendant
worked in the Primary Care division of LeBauer. However, defendant
spent most of her time in the hospital caring for LeBauer’s patients
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that were receiving hospital care, as opposed to caring for patients
at LeBauer’s offices.

The employment contract consisted of three main documents:
the Employment Agreement (the “agreement™) and two exhibits, the
Physician Compensation Plan (the “compensation plan™) and the
Allocation Model (the “allocation model”), along with several other
exhibits. The agreement set forth the details of the employment and
included a covenant not to compete. The compensation plan detailed
how LeBauer would receive compensation from the System. The allo-
cation model described how compensation would be allocated among
the divisions of LeBauer and how the divisions would compensate the
individual physicians. Further details of the contract will be dis-
cussed herein as necessary.

On or about 6 August 2001, defendant resigned from her employ-
ment with LeBauer. On 4 September 2001, defendant began working
for Cornerstone Health Care in High Point, North Carolina. On 15
October 2001, LeBauer filed a complaint alleging that defendant was
engaged in the practice of medicine in direct competition with
LeBauer in the restricted area during the restricted period contained
in the covenant not to compete of defendant’s contract with LeBauer.
LeBauer alleged: (1) breach of contract, asking for damages, specific
performance and/or injunctive relief; (2) misrepresentation by
defendant as to her intent to perform under the contract; (3) unjust
enrichment for accepting compensation for the covenant; and (4)
rescission of the contract. On 19 November 2001, defendant answered
LeBauer’s complaint and counterclaimed alleging breach of contract
and a violation of the North Carolina Wage and Hour Act (“Wage and
Hour Act™), N.C. Gen. Stat. § 95-25.1 et seq. (2003).

Both parties moved for summary judgment in January 2003. On
23 June 2003, the trial court ordered that each party’s motion should
be allowed in part and denied in part. The trial court granted sum-
mary judgment to LeBauer as to its claims for breach of contract, mis-
representation and, alternatively, as to unjust enrichment. The trial
court awarded LeBauer $53,340.16, the amount paid by LeBauer to
defendant in exchange for the covenant not to compete, in damages
or, alternatively, as restitution. The trial court denied LeBauer’s
motion as to its claim for injunctive relief. Defendant’s motion on her
counterclaim pursuant to the Wage and Hour Act was allowed, though
the trial court chose not to award liquidated damages for the viola-
tion. All of defendant’s remaining claims were dismissed pursuant to
summary judgment.
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Both parties appeal from this judgment. Defendant argues on
appeal: (1) that the trial court erred in failing to award liquidated
damages for the violation of the Wage and Hour Act and (2) that the
trial court erred in awarding LeBauer $53,340.16 in damages or resti-
tution. LeBauer argues on appeal that the trial court erred in finding
a violation of the Wage and Hour Act.

North Carolina Wage and Hour Act claim

[1] Defendant’s Wage and Hour Act claim is based upon a change to
the allocation model that occurred in December 1999 during her first
year of employment under the contract.

Compénsation was addressed in section eight (8) of the agree-
ment. The agreement provides:

For all services rendered by Physician during the term hereof,
Physician shall receive compensation and fringe benefits in
accordance with the Physicians’ Compensation Plan (the
“Compensation Plan™), a copy of which is attached hereto as
Exhibit B, and the Allocation Model adopted pursuant to the
Compensation Plan.

The allocation model:

[Slets forth the procedure by which payments to the Group
[LeBauer] by the System pursuant to the Physicians
Compensation Plan (the “Compensation Plan™) are allocated
to the specialty practice areas within the Group (individually,
a “Division” and collectively, the “Divisions”) and paid to the indi-
vidual physicians and other professional staff within the
Divisions.
Article IT of the compensation plan provides that compensation is to
be divided into divisional compensation pools, special allocations
and the compensation incentive pool, with each division allocated a
set amount for base compensation. The Primary Care division allo-
cated base compensation for its physicians according to professional
productivity for the immediately preceding year and also established
a Primary Care Bonus Pool (“bonus pool”). The bonus pool was to be
“[t]he excess, if any, of the Divisional Compensation Pool over aggre-
gate Base Compensation” and would be divided among the primary
care physicians in part based on professional productivity.

The initial divisional compensation pool for each division was
established and detailed in an exhibit to the compensation plan. The
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initial divisional compensation pool provided the Primary Care divi-
sion with a compensation pool of $3,120,000, including $203,375
labeled as “Incentive Pool.” We first note that included in the com-
pensation plan was a provision for “Incentive Compensation.”
Incentive Compensation was defined as “fifteen percent (15%) of the
amount by which actual Gross Revenue for such year exceeds the
Target Gross Revenue for such year.” As the allocation model pro-
vides that Incentive Compensation, at least initially, would be allo-
cated among the divisions, we conclude that though labeled
“Incentive Pool,” the $203,375 was in fact for the bonus pool
Accordingly, although by definition whether there is a bonus pool
would generally be speculative, it appears that for the initial year
there was a set sum established for the bonus pool.

The original allocation model provides that twenty-five percent
(25%) of the bonus pool was to be allocated to members of the divi-
sion who performed administrative duties that did not generate pro-
fessional charges. The remaining seventy-five percent (75%) was to be
allocated among the full-time members of the division. The original
allocation model set forth the following formula for calculating the
amount each member would receive:

a. Multiply Professional Productivity for each member by 0.4,
and then subtract therefrom the Base Compensation allocated to
such member;

b. Aggregate the result in step ‘a’ for all members for whom the
result in step ‘a’ is greater than zero (the “Bonus Recipients™);

c. For each Bonus Recipient, divide the result in step ‘a’ by the
aggregate amount determined in step ‘D’;

d. Allocate to each Bonus Recipient an amount equal to the
percentage result in step ‘c’ multiplied by the Primary Care
Bonus Pool.

Basically, the bonus pool was to be distributed based on a member’s
comparative Professional Productivity. Professional Productivity is
defined in the allocation model as “the professional services compo-
nent of charges for services rendered by a physician based on CPT
Codes as utilized from time to time by the Health Care Financing
Administration (“HCFA”).” The contract goes on to say that
Professional Productivity is calculated on the last day of the sixth
month and the last day of the twelfth month of each Plan year, in the
“Semi-Annual Allocation Periods.” However, the bonus pool alloca-
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tions are exempted from the semi-annual allocation periods, leaving
professional productivity for the purposes of the bonus pool to be cal-
culated at the end of each plan year. Thus, the final amount that
defendant might be entitled to as a bonus was not calculable until the
end of the plan year.

Sometime in the fall of 1999, it was discovered that, due to the
fact that hospital charges were higher than charges for similar serv-
ices performed in the office, defendant was projected to earn a dis-
proportionately large share of the bonus pool. After negotiating with
defendant and discussing the issue with other members of the
Primary Care division, the allocation model was amended by reduc-
ing all hospital charges by fifteen percent (15%) and paying defendant
a one-time raise in base compensation. The net result of these
changes was that defendant received in total compensation a smaller
amount than she would have received under the original allocation
model’s formula.

N.C. Gen. Stat. § 95-25.13, a provision of the Wage and Hour Act,
provides in pertinent part:

Every employer shall:

(3) Notify its employees, in writing or through a posted
notice maintained in a place accessible to its employees, of
any changes in promised wages prior to the time of such
changes except that wages may be retroactively increased
without the prior notice required by this subsection . . ..

N.C. Gen. Stat. § 95-25.13(3) (2003).

The Wage and Hour Act defines the term “wage” to include such
wage-related benefits as “sick pay, vacation pay, severance pay, com-
missions, bonuses, and other amounts promised when the employer
has a policy or a practice of making such payments.” N.C. Gen. Stat.
§ 95-25.2(16) (2003) (emphasis added).

In interpreting N.C. Gen. Stat. § 95-25.13(3), this Court has said:

Once the employee has earned the wages and benefits under
this statutory scheme, the employer is prevented from rescind-
ing them, with the exception that for certain benefits such as
commissions, bonuses and vacation pay, an employer can cause a
loss or forfeiture of such pay if he has notified the employee of
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the conditions for loss or forfeiture in advance of the time when
the pay is earned.

Narron v. Hardee’s Food Systems, Inc., 75 N.C. App. 579, 583, 331
S.E.2d 205, 208, disc. review denied, 314 N.C. 542, 335 S.E.2d
316 (1985). Thus, “[w]e have construed this statute to permit an
employer to make changes in an employee’s benefits, but the change
applies only to those benefits accruing after written notice is given
the employee or notice is posted in a place accessible to the employ-
ees.” McCullough v. Branch Banking & Tr. Co., 136 N.C. App. 340,
349, 524 S.E.2d 569, 575 (2000) (citing Narron, 75 N.C. App. at 583,
331 S.E.2d at 207-08) (emphasis added). Accordingly, whether
LeBauer’s change to the bonus formula constitutes a violation of N.C.
Gen. Stat. § 95-25.13 depends upon whether defendant’s bonus had
accrued at the time of the change.

We conclude that defendant’s bonus had not accrued at the
time of the change and, thus, there was no violation of N.C. Gen. Stat.
§ 95-25.13(3). Under this contract, the amount to which any member
of the Primary Care division was entitled to as a bonus was not cal-
culable until the end of the plan year. Thus, no definite sum had
accrued to defendant at the time the change was made.

Defendant argues that Murphy v. First Union Capital Mkts.
Corp., 152 N.C. App. 205, 567 S.E.2d 189 (2002), and McCullough,
each of which address N.C. Gen. Stat. § 95-25.13(3), control in this
matter and establish a violation of the Wage and Hour Act in this case.
However, Murphy decided that a bonus consisting partly of non-
vested stock was a wage and that there had been no violation of the
Wage and Hour Act because the employee had been properly notified.
Murphy, 152 N.C. App. at 208-09, 567 S.E.2d at 192-93. McCullough
only concluded that a bonus was a wage and that, as the employee’s
contract did not address the forfeiting of a bonus upon termination,
requiring forfeiture was not a change to the employee’'s wage.
McCullough, 136 N.C. App. at 350, 524 S.E.2d at 575. Neither case dis-
cussed whether a bonus that could not be quantified at the time of the
change had accrued at the time the change was made.

In the instant case, a quantifiable bonus had not accrued at the
time that LeBauer implemented the change to the bonus plan. In
accordance with Murphy, McCullough and Narron, we conclude that,
as defendant’s bonus was not quantifiable, it had not accrued at the
time of the change and, thus, there was no violation of N.C. Gen. Stat.
§ 95-25.13(3). LeBauer’s change only affected those “benefits accru-
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ing after written notice is given the employee or notice is posted in a
place accessible to the employees.” McCullough, 136 N.C. App. at 349,
524 S.E.2d at 575 (emphasis added).

We reverse and remand this issue to the trial court. Due to our
conclusion on this issue, we do not address defendant’s argument
that she should have been awarded liquidated damages for a Wage
and Hour Act violation pursuant to N.C. Gen. Stat. § 95-25.22(al).

Damages for the Breach of the Covenant Not to Compete

[2] Defendant’s contract with LeBauer included a covenant not to
compete. Defendant was paid bi-weekly a discrete sum in return for
her agreement to the covenant. Over the course of defendant’s
employment with LeBauer she was paid $53,340.16 as covenant pay-
ments. The covenant restricted defendant from practicing medicine
while employed by LeBauer, and for two years after her termination,
if terminated within the first five years of the contract, in Alamance,
Forsyth (excepting the city of Winston-Salem), Guilford, Randolph
and Rockingham Counties. The trial court ordered defendant to pay
LeBauer “damages in the amount of $53,340.16, which the Court con-
cludes, based on the uncontroverted evidence, was the amount paid
by [LeBauer] to defendant in exchange for the covenant.” The same
amount was alternatively awarded as restitution.

Restrictive covenants between an employer and employee are
valid and enforceable if they are (1) in writing, (2) made part of a con-
tract of employment, (3) based on valuable consideration, (4) rea-
sonable both as to time and territory, and (5) not against public
policy. See A.E.P. Industries v. McClure, 308 N.C. 393, 402-03, 302
S.E.2d 754, 760 (1983); United Laboratories, Inc. v. Kuykendall, 322
N.C. 643, 649-50, 370 S.E.2d 375, 380 (1988). The parties do not argue
that the covenant not to compete was invalid. Further, as defendant
practiced medicine in Guilford County during the restricted period,
the trial court was correct to conclude that the covenant not to com-
pete had been violated and that defendant breached the employment
contract. As we conclude that there was in fact a breach of contract,
it was improper for the trial court to alternatively grant summary
judgment on LeBauer’s unjust enrichment claim.

Defendant argues that the damages awarded LeBauer were in-
appropriate. We agree as to the amount awarded, but find disingenu-
ous defendant’s argument that LeBauer is not entitled to money dam-
ages because her breach did not occur while she was employed by
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LeBauer. Certainly, any breach that has already occurred, whether
while defendant was employed or after she was terminated, would
necessarily be in the past when the suit was filed.

The agreement provides in paragraph 23:

In the event of a breach or threatened breach of the provisions
of the covenants against competition set forth herein, the
LeBauer Practice shall have the cumulative right to seek mone-
tary damages for any past breach and equitable relief, includ-
ing specific performance by means of an injunction against
Physician or against Physician’s partners, agents, representatives,
servants, corporations, employees, and/or any persons acting
directly or indirectly by or with Physician, to prevent or restrain
any such breach.

Clearly, the parties anticipated the possibility of money damages in
the event of a breach of the covenant not to compete, though they
chose not to include a liquidated damages clause.

In determining damages for a breach of contract, this Court
has said:

For a breach of contract the injured party is entitled as compen-
sation therefore to be placed, insofar as this can be done by
money, in the same position he would have occupied if the con-
tract had been performed. Additionally, nominal damages are
allowed where a legal right has been invaded but there has been
no substantial loss or injury to be compensated.

Lee Cycle Ctr., Inc. v. Wilson Cycle Ctr., Inc., 143 N.C. App. 1, 9-10,
545 S.E.2d 745, 750 (2001) (internal citations omitted). As LeBauer
would not have been entitled to receive back any money paid for the
covenant not to compete if the contract had been performed, we con-
clude that this was an improper measure of damages. In breach of
covenant not to compete claims, the usual measure of damages is lost
profits. See Keith v. Day, 81 N.C. App. 185, 195-97, 343 S.E.2d 562,
568-69 (1986). Accordingly, we reverse the trial court’s award of dam-
ages and remand to the trial court for further proceedings on the
issue of damages.

[3] Defendant presented six assignments of error on appeal.
However, defendant has only presented four of those assignments in
her brief. Defendant failed to set out her remaining assignments of
error in her brief. Because she has neither cited any authority nor
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stated any reason or argument in support of those assignments of
error, they are deemed abandoned. N.C. R. App. P. 28(b)(6).

Reversed and remanded.

Judges WYNN and McCULLOUGH concur.

STATE OF NORTH CAROLINA v. ERNEST ELLIS, DEFENDANT

No. COA03-1065
(Filed 7 December 2004)

1. Sentencing— trial court’s authority over DOC—motion for
appropriate relief
The court’s authority to order the Department of Correction
to change its records to reflect the trial court’s entry of a sentence
is not affected by the defendant’s use of a motion for appropriate
relief rather than a civil suit naming DOC as a party. While DOC
is not a formal party to criminal proceedings, the statutory
scheme established by the Legislature relies upon DOC to carry
out the punishment imposed by the court.

2. Sentencing— erroneous sentence—correction by DOC—
separation of powers

An erroneous criminal sentence is voidable, not void, and the
Department of Correction usurped the power of the judiciary and
violated separation of powers by ignoring the court’s directive to
show this defendant’s armed robbery sentence as concurrent
rather than consecutive.

Appeal by petitioner North Carolina Department of Corrections
from order entered 10 July 2003 by Judge William C. Gore in Bladen
County Superior Court. Heard in the Court of Appeals 28 April 2004,

Attorney General Roy Cooper, by Assistant Attorney General
Elizabeth F. Parson, for petitioner-appellant North Carolina
Department of Corrections.

North Carolina Prisoner Legal Services, Inc., by Winifred H.
Dillon and Susan H. Pollitt, for respondent-appellee.
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ELMORE, Judge.

The relevant facts and procedural history of this appeal are as fol-
lows: On 21 May 1991, Ernest Ellis entered a plea of guilty in Wilson
County Superior Court to one count of attempted armed robbery and
was sentenced to a term of eighteen years imprisonment. Also on that
date, Ellis’ probation for two counts of breaking and entering, and lar-
ceny was revoked and his ten-year prison sentence activated, which
the Judgment and Commitment specified was to run concurrently
with his eighteen-year sentence for attempted armed robbery.

Thereafter, on 15 January 1992, Ellis entered a plea of guilty in
Bladen County Superior Court to one count of armed robbery and
received a sentence of fourteen years imprisonment. Ellis was
already serving his sentences from the aforementioned Wilson
County plea arrangements at the time he entered the Bladen County
plea agreement. The Bladen County Superior Court’s judgment, as
reflected by both the court’s pronouncement of judgment at the
plea hearing and the subsequently-entered judgment and commit-
ment form, did not specify whether the fourteen-year sentence
imposed by the Bladen County judgment was to run consecutively or
concurrently to the eighteen-year sentence imposed by the Wilson
County judgments.

On 13 March 1997, Ellis filed a pro se Motion for Appropriate
Relief with respect to the Bladen County judgment, asserting, among
other things, that petitioner North Carolina Department of
Corrections’ (DOC) records reflected his sentence on the Bladen
County judgment as running consecutively with his sentence on the
Wilson County judgments, despite his expectation upon entering the
Bladen County plea agreement that the sentences were to run con-
currently. By order entered 15 April 1997, the trial court found “the
commitment does not require that the sentence is to run consecutive
to any other sentence,” concluded “as a matter of law[] that the sen-
tence . . . was to run concurrently,” and ordered DOC to “show this
sentence running concurrently with any other sentence the defendant
was presently serving at the time of January 15th, 1992.” By letter
dated 10 September 1997, an assistant North Carolina Attorney
General, as counsel for DOC, requested information about the cir-
cumstances of the 15 April 1997 order from the district attorney for
the Thirteenth Prosecutorial District, which includes Bladen County.
Meanwhile, DOC failed to comply with the trial court’s order to
change its records to show Ellis’s sentences as running concurrently.
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The record reflects no further action was taken by any party in
this matter until July 2002, when counsel for DOC and counsel for
Ellis exchanged letters arguing the validity of the trial court’s 15 April
1997 order. Thereafter, on 26 September 2002, Ellis filed a “Motion to
Vacate Order Denying Motion for Appropriate Relief and Motion for
Reconsideration,” requesting therein that the trial court reconsider
Ellis’s sentence on the Bladen County judgment. On 28 April 2003, the
trial court entered a “Notice of Hearing” stating its intent to “hear
argument from all interested parties regarding the Motion for
Appropriate Relief and the April 15, 1997, ORDER entered thereupon”
on 8 May 2003. The Notice of Hearing did not direct that a copy be
served on DOC or the Attorney General’s office.

At the 8 May 2003 hearing, Ellis was represented by counsel and
the State was represented by an assistant district attorney. DOC was
not represented at the hearing, although the assistant district attor-
ney advised the trial court that a copy of the Notice of Hearing and
the case file had been faxed to the Attorney General's office.
Following the hearing, the trial court made oral findings of fact and
conclusions of law, which were reduced to writing in an order dated
15 May 2003 and entered 10 July 2003. This order provided, in perti-
nent part, as follows:

3. From the record, the motion, and affidavits submitted by the
defendant, which are uncontested by the State of North Carolina,
through the office of the District Attorney of the 13th Judicial
District, the Court finds that it was the intent of all the parties
that the judgment should run concurrently with the sentence pre-
viously imposed and which the defendant was then serving.

5. The Court therefore finds and concludes as it has previously
noted, with concurrence by the District Attorney’s office of the
13th Judicial District, that the defendant Ernest Ellis did in fact
enter the plea arrangement in this case with the expectation and
understanding that his sentence in Bladen County would run con-
currently with the sentence imposed previously, and the Court
finds he is entitled to the benefit of his plea arrangement.

6. As noted, this Court . . . on April 15, 1997, ordered the [DOC]
to show this sentence as running concurrently with any other
sentence defendant was serving on January 15, 1992. The State
of North Carolina has not given notice of appeal of the Court’s
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April 15, 1997, ORDER requiring the [DOC] to treat these as
concurrent sentences.

7. The Court concludes as a matter of law that the [DOC] must
honor the judgments as imposed by the judicial branch of gov-
ernment . . . and that any failure to obey this Court’s order in
regard to the same is not authorized under existing state law.

The trial court then “once again ordered the [DOC to] correct its
records to reflect that the judgment imposed in Bladen County . . . run
concurrently with the judgment imposed . . . in Wilson County[.]”
DOC petitioned this Court for a writ of certiorari to review this order,
which this Court granted on 10 June 2003. The order dated 15 May
2003 is now properly before this Court for review.

[1] DOC first argues that the trial court could not properly order
DOC to change Ellis’ record to show his sentences as concurrent
because “[t]he legislature did not intend a motion for appropriate
relief to be a proceeding in which a defendant in a criminal case could
obtain relief as against DOC.” Specificallyy, DOC contends that
because DOC is not mentioned in Article 89 of Chapter 15A of our
General Statutes, which governs motions for appropriate relief, a trial
court may not issue orders requiring DOC to take any action resulting
from a motion for appropriate relief. We disagree.

Article 89 provides that upon granting a defendant’s motion for
appropriate relief, the trial court may order a new trial, dismissal of
charges, or “[a]lny other appropriate relief[,]” including entry of an
“appropriate sentence.” N.C. Gen. Stat. § 15A-1417 (2003). While DOC
is not a formal party to criminal proceedings, the statutory scheme
established by our Legislature to sentence and imprison criminal
defendants upon conviction nevertheless relies upon DOC to effectu-
ate the punishment imposed by the court’s order. Section 148-4 of our
General Statutes provides that “[a]ny sentence to imprisonment in
any unit of the State prison system|] . . . shall be construed as a com-
mitment, for such terms of imprisonment as the court may direct,
to the custody of the Secretary of Correction . . .” N.C. Gen. Stat.
§ 148-4 (2003) (emphasis added). It is imperative that DOC’s records
accurately reflect a prisoner’s “terms of imprisonment” in order for
DOC to fulfill its statutory mandate to confine prisoners for such
periods “as the court may direct.” It stands to reason that where a
trial court enters an “appropriate sentence” pursuant to a criminal
defendant’s motion for appropriate relief, the trial court’s authority to
order DOC to change its records to reflect the trial court’s entry of the
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“appropriate sentence” is unaffected by the criminal defendant’s
choice of a motion for appropriate relief, rather than a civil suit nam-
ing DOC as a party defendant, to achieve this outcome. DOC’s argu-
ment to the contrary is without merit.

[2] DOC next argues that the trial court lacked the authority to order
DOC to change Ellis’s combined record to reflect a concurrent sen-
tence on the Bladen County judgment, regardless of whether the
order was entered pursuant to a motion for appropriate relief or a
civil action, because North Carolina law as it existed upon entry of
the Bladen County judgment prohibited Ellis from receiving a con-
current sentence for armed robbery.

Section 15A-1354 of our General Statutes provides as follows
regarding concurrent and consecutive terms of imprisonment:

(a) Authority of Court.—When multiple sentences of imprison-
ment are imposed on a person at the same time or when a term of
imprisonment is imposed on a person who is already subject to an
undischarged term of imprisonment, including a term of impris-
onment in another jurisdiction, the sentences may run either con-
currently or consecutively, as determined by the court. If not
specified or not required by statute to run consecutively, sen-
tences shall run concurrently.

N.C. Gen. Stat. § 15A-1354(a) (2003) (emphasis added). Thus, if a
judgment imposed upon a defendant who is already serving another
sentence does not specify whether the sentence is to be consecutive
or concurrent, the sentences run concurrently unless consecutive
sentences are required by statute.

Under the version of N.C. Gen. Stat. § 14-87 in effect in 1992,
when Ellis entered his plea of guilty to armed robbery, that offense
was punishable by a term of imprisonment which the statute required
“shall run consecutively with and shall commence at the expiration
of” any other sentence then being served by the offender. N.C. Gen.
Stat. § 14-87(d) (1992) (effective until 1 October 1994). Thus, when
Ellis pled guilty to armed robbery in 1992 while already serving
another sentence, the fourteen-year sentence he received pursuant to
the plea arrangement was required by then-existing law to run con-
secutively with the eighteen-year sentence Ellis was already serving,
notwithstanding the 1992 judgment’s failure to specify whether the
sentences were to be consecutive or concurrent. DOC contends the
trial court erred by directing DOC to change Ellis’s combined inmate
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record to reflect a concurrent sentence for the armed robbery judg-
ment, since a concurrent sentence violates state law as it existed
when Ellis’s plea was entered.

Our Supreme Court addressed this issue, presented on almost
identical relevant facts, in State v. Wall, 348 N.C. 671, 502 S.E.2d 585
(1998). In Wall, the defendant entered a plea arrangement whereby he
consolidated his burglary and breaking and entering cases and
received a twenty-five-year sentence, while already serving a prison
sentence for a previous offense. Although the defendant, defense
counsel, and the assistant district attorney agreed that the twenty-
five-year sentence would be served concurrently, neither the plea
agreement nor the resulting judgment specified whether the sentence
was to be served concurrently or consecutively. DOC thereafter
recorded the defendant’s sentence as providing consecutive terms
of imprisonment, and upon the defendant’s inquiry, informed him
that he was statutorily required to serve a consecutive sentence for
the offense to which he pled guilty. After the defendant filed a motion
for appropriate relief, the trial court concluded that, based on the
terms of his plea arrangement, the defendant was entitled to serve
concurrent rather than consecutive sentences. Our Supreme Court
then reviewed the trial court’s order pursuant to DOC’s petition for
writ of certiorari and vacated the order, concluding that because the
defendant was required by statute to serve consecutive sentences,
the trial court lacked authority to order otherwise. The Wall Court
then stated as follows:

In the instant case, defendant’s plea of guilty was consideration
given for the prosecutor’s promise. He was entitled to receive the
benefit of his bargain. However, defendant is not entitled to spe-
cific performance in this case because such action would violate
the laws of this state. Nevertheless, defendant may avail himself
of other remedies. He may withdraw his guilty plea and proceed
to trial on the criminal charges. He may also withdraw his plea
and attempt to negotiate another plea agreement that does not
violate [the relevant statute].

Wall, 348 N.C. at 676, 502 S.E.2d at 588.

In the present case we conclude, as did our Supreme Court in
Wall, that because defendant was statutorily required to serve a con-
secutive sentence for armed robbery, the trial court’s order directing
that Ellis serve a concurrent sentence on the Bladen County judgment
was erroneous. Wall, 348 N.C. at 675-76, 502 S.E.2d at 588. However,
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this does not resolve the central question presented by the present
appeal, that being whether the trial court erred by ordering DOC to
change its records to show concurrent rather than consecutive
sentences for Ellis.

In Hamilton v. Freeman, 147 N.C. App. 195, 204, 554 S.E.2d 856,
861 (2001), disc. review denied, 355 N.C. 285, 560 S.E.2d 803 (2002),
this Court held that the trial court did not err by ordering DOC to
record the defendants’ sentences as concurrent where they were so
indicated on the face of the judgments, despite the fact that the
defendants were statutorily ineligible for concurrent sentences. In so
holding, the Hamilton Court reasoned as follows:

“The superior court has exclusive, original jurisdiction over all
criminal actions not assigned to the district court division . . ..”
N.C. Gen. Stat. § 7A-271(a) (1999). It is well established that a
judgment of a Superior Court must be honored unless the judg-
ment is void. Where a court has authority to hear and determine
the questions in dispute and has control over the parties to the
controversy, a judgment issued by the court is not void, even if
contrary to law. Such a judgment is voidable, but not void ab ini-
tio, and is binding until vacated or corrected. Defendants do not
argue that the trial courts that originally sentenced plaintiffs
lacked jurisdiction. Because the sentencing courts had authority
over the disputes and control over the parties, the resulting judg-
ments were not void and must be honored as received by DOC.

Furthermore, we note that “[t]he legislative, executive, and
supreme judicial powers of the State government [are] . . . sepa-
rate and distinct from each other.” N.C. Const. art. I, § 6. The
Department of Correction is a part of the executive branch of
North Carolina. By independently amending judgments to
reflect compliance with DOC’s interpretation of statutory
authority, DOC has usurped the power of the judiciary, thereby
violating separation of powers.

Hamilton, 147 N.C. App. at 204, 554 S.E.2d at 861 (citations omitted)
(emphasis added).

We find Hamdilton instructive in the present case. Here, as
there, the superior court had authority to hear and determine the
questions in dispute and had control over the parties, such that
the trial court’s judgment, although contrary to then-existing law, was
not void. Moreover, we conclude that by ignoring the trial court’s
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directive to show Ellis’s sentences as concurrent rather than consec-
utive, “DOC has usurped the power of the judiciary, thereby violating
separation of powers.” Id.; see also State v. Bowes, 159 N.C. App. 18,
25, 583 S.E.2d 294, 299 (2003) (“The North Carolina Constitution,
specifically Article IV, section 3, does not permit an administrative
agency of the executive branch to exercise appellate review of deci-
sions of the General Court of Justice”), disc. review denied, 358 N.C.
1566, 592 S.E.2d 699 (2004). Accordingly, we hold that the trial court
did not err in ordering DOC to change its records to show Ellis’s sen-
tences as concurrent, as this order is binding upon DOC until it is
vacated or corrected.

Affirmed.

Judges BRYANT and GEER concur.

BARBARA THOMAS, INDIVIDUALLY AND AS GUARDIAN AD LITEM FOR HAILEY THOMAS, A
MINOR CHILD, PLAINTIFFS v. TIFFANY WEDDLE, SONER BILGIN AND CAPA IMPORTS, INC.,
DEFENDANTS

No. COA04-230
(Filed 7 December 2004)

1. Animals— reasonable foreseeability of vicious propen-
sity—domestic cat—Kkitten

The trial court did not err by granting summary judgment in
favor of defendants on the claims of negligence per se, negligent
keeping of an animal, and negligent failure to supervise a kitten in
an action arising out of an incident where a stray kitten that was
brought to work by defendant employee attacked plaintiff cus-
tomers, because: (1) domestic cats are traditionally considered to
be generally harmless, and plaintiffs presented no evidence that
this particular cat was of a species or breed known to be danger-
ous; (2) defendants had no advance warning that the cat might
attack someone, and without such knowledge, it was not reason-
ably foreseeable that the kitten would injure plaintiffs; (3) in the
absence of reasonable foreseeability, plaintiffs cannot show prox-
imate cause or negligence on the part of defendants; and (4)
plaintiffs cite no authority that would support liability of a pet
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owner for injuries inflicted by a previously gentle animal of a
breed or species not known to be inherently dangerous by virtue
of size, behavior, or temmperament.

. Premises Liability— failure to warn of hidden danger—rea-

sonable foreseeability

The trial court did not err by granting summary judgment
in favor of defendants on the claims of failing to warn plaintiffs of
a hidden danger and premises liability arising out of an incident
where a stray kitten that was brought to work by defendant
employee attacked plaintiff customers, because plaintiffs pre-
sented no evidence that it was reasonably foreseeable that the
kitten would attack plaintiffs.

. Negligence— negligence per se—failure to get rabies vac-

cination for kitten

The trial court did not err by granting summary judgment in
favor of defendants on a claim of negligence per se arising out of
an incident where a stray kitten that was brought to work by
defendant employee attacked plaintiff customers even though
plaintiffs contend defendant’s failure to get a rabies vaccination
for the kitten was a direct and proximate cause of plaintiffs’
injuries, because plaintiffs failed to produce evidence in support
of its assertion.

. Emotional Distress— negligent infliction—sufficiency of

evidence

The trial court did not err by granting summary judgment in
favor of defendants on a claim of negligence infliction of emo-
tional distress arising out of an incident where a stray kitten that
was brought to work by defendant employee attacked plaintiff
customers, because: (1) this claim depends upon evidence that
defendants acted negligently; and (2) plaintiffs failed to forecast
evidence of negligence.

. Negligence— negligent supervision—respondeat superior

The Court of Appeals’ determination that the trial court prop-
erly granted summary judgment in favor of defendant employee,
arising out of an incident where a stray kitten that was brought to
work by defendant employee attacked plaintiff customers, neces-
sarily defeated plaintiffs’ derivative claims based on allegations
of negligent supervision of the employee and liability based on
respondeat superior.
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Appeal by plaintiffs from judgment entered 10 December 2003 by
Judge Catherine C. Eagles in Guilford County Superior Court. Heard
in the Court of Appeals 21 October 2004.

Womble Carlyle Sandridge & Rice, by Douglas R. Vreeland for
plaintiff-appellants.

Burton & Sue, L.L.P, by Gary K. Sue and Stephanie W.
Anderson for defendant-appellees.

LEVINSON, Judge.

Plaintiffs (Barbara Thomas and her daughter, Hailey Thomas)
appeal from the entry of summary judgment in favor of defendants
Tiffany Weddle, Soner Bilgin, and Capa Imports. We affirm.

Defendant Capa Imports is a corporation operating a retail furni-
ture store in High Point, North Carolina. Defendant Soner Bilgin is the
CEO of Capa, and also owns the building housing the store.
Defendant Weddle is an employee of the store. In February 2002
Weddle was caring for a stray kitten about eight weeks old. She
brought the kitten to work with her during the day, and he spent sev-
eral days at the store without incident. On 12 February 2002 plaintiffs
were at the store, viewing furniture on display in the store’s down-
stairs area. When plaintiffs returned to the store’s main area, they
were distraught and claimed that the kitten had jumped on them and
inflicted serious injuries on plaintiff Hailey Thomas. The kitten was
later euthanized and it was determined that he did not have rabies.

On 28 March 2003 plaintiffs filed suit and asserted claims for
negligence per se, negligent keeping of an animal, failure to warn of
hidden danger, failure to supervise the kitten, negligent infliction of
emotional distress, premises liability, respondeat superior liability
of Bilgin and Capa, and negligent supervision of Weddle by Bilgin and
Capa. Defendants answered, denying all material allegations in the
complaint. On 29 October 2003 defendants moved for summary judg-
ment, asserting that “there is no genuine issue as to any material fact
with regards to whether the defendants knew or should have known
whether or not the animal in question had a vicious propensity.” On 9
December 2003 the trial court granted summary judgment in favor of
defendants on all counts. From this order, plaintiffs appeal.

Summary judgment is proper where “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
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affidavits, if any, show that there is no genuine issue as to any
material fact and that any party is entitled to a judgment as a matter
of law.” N.C.G.S. § 1A-1, Rule 56(c) (2003). “[T]he movant must meet
the burden of proving an essential element of plaintiff’s claim does
not exist, cannot be proven at trial or would be barred by an affirma-
tive defense.” Goodman v. Wenco Foods, Inc., 333 N.C. 1, 21, 423
S.E.2d 444, 454 (1992). “In a motion for summary judgment, the evi-
dence presented to the trial court must be admissible at trial, N.C.G.S.
§ 1A-1, Rule 56(e) (2003), and must be viewed in a light most favor-
able to the non-moving party.” Howerton v. Arai Helmet, Lid., 358
N.C. 440, 467, 597 S.E.2d 674, 692 (2004) (citing Caldwell v. Deese, 288
N.C. 375, 378, 218 S.E.2d 379, 381 (1975)). “On appeal, this Court’s
task is to determine whether, on the basis of the materials presented
to the trial court, there is a genuine issue as to any material fact
and whether the movant is entitled to judgment as a matter of law.”
RD&J Props. v. Lauralea-Dilton, 1656 N.C. App. 737, 742, 600 S.E.2d
492, 497 (2004) (citation omitted).

[1] Plaintiffs’ claims for negligence per se, negligent keeping of an
animal, negligent failure to warn of a hidden danger, negligent failure
to supervise the kitten, negligent infliction of emotional distress, and
premises liability, are all based upon allegations of negligence.
Therefore, we first review applicable common law principles of neg-
ligence. “It is well established that . . . the essential elements of neg-
ligence [are] duty, breach of duty, proximate cause, and damages.”
Camalier v. Jeffries, 340 N.C. 699, 706, 460 S.E.2d 133, 136 (1995)
(citation omitted). In the instant case, we find the issue of proximate
cause to be dispositive:

Proximate cause is a cause which in natural and continuous
sequence, unbroken by any new and independent cause, pro-
duced the plaintiff's injuries, and without which the injuries
would not have occurred; and one from which a person of ordi-
nary prudence could have reasonably foreseen that such a
result, or consequences of a generally injurious nature, was prob-
able under all the facts as they existed. Foreseeability is thus a
requisite of proximate cause, which is, in turn, a requisite for
actionable negligence.

Hairston v. Alexander Tank & Equipment Co., 310 N.C. 227, 233,
311 S.E.2d 559, 564 (1984) (citation omitted) (emphasis added). Thus,
“ ‘the test of proximate cause is whether the risk of injury, not neces-
sarily in the precise form in which it actually occurs, is within the rea-
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sonable foresight of the defendant.” ” Martishius v. Carolco Studios,
Inc., 355 N.C. 465, 479, 562 S.E.2d 887, 896 (2002) (quoting Williams
v. Carolina Power & Light Co., 296 N.C. 400, 403, 250 S.E.2d 255, 258
(1979)). Accordingly, summary judgment is upheld when plaintiff fails
to produce evidence that injury was reasonably foreseeable by the
defendant. Sink v. Moore and Hall v. Moore, 267 N.C. 344, 350-51, 148
S.E.2d 265, 270 (1966) (affirming entry of summary judgment where
evidence was “not sufficient to support a finding of a ‘vicious propen-
sity’ on the part of the dog” and thus defendant could not reasonably
“foresee that an injury to the person or property of another would be
likely to result” from allowing dog to run loose).

In the context of injuries caused by animals, the parameters of
reasonable foreseeability will vary according to the breed, species, or
known individual temperament of the animal. Knowledge of the dan-
gerous tendencies of certain wild animals is generally imputed to
their owners or keepers. “Owners of wild beasts, or beasts that are in
their nature vicious, are liable under all or most all circumstances for
injuries done by them; and in actions for injuries by such beasts it is
not necessary to allege that the owner knew them to be mischievous,
for he is presumed to have such knowledge, from which it follows
that he is guilty of negligence in permitting the same to be at large.”
State v. Smith, 156 N.C. 628, 632, 72 S.E. 321, 323 (1911). Also, with
regards to large domestic animals or certain domestic animals of
known danger, the owner or keeper will also be charged with knowl-
edge of the general nature of the species or breed. See Griner v.
Smith, 43 N.C. App. 400, 407, 259 S.E.2d 383, 388 (1979) (“owner of a
domestic animal is chargeable with knowledge of the general propen-
sities of certain animals”). Such rulings are reasonable as, for exam-
ple, “by virtue of their size alone, horses in their normal activities
pose a distinct type of threat to small children . . . distinguishable in
kind from the dangers presented by house pets such as dogs and
cats.” Schwartz v. Erpf Estate, 255 A.D.2d 35, 39, 688 N.Y.S5.2d 55, 59
(1999). Accordingly, this Court has held that defendants in a negli-
gence action were “ ‘chargeable with the knowledge of the general
propensities’ of the Rottweiler animal” where evidence showed the
breed to be “very strong, aggressive and temperamental, suspicious
of strangers, protective of its space and unpredictable.” Hill v.
Williams, 144 N.C. App. 45, 55, 547 S.E.2d 472, 478 (2001) (quoting
Williams v. Tysinger, 328 N.C. 55, 60, 399 S.E.2d 108, 111 (1991)). In
these cases knowledge of the danger posed by the breed or the
species is imputed to the defendant, regardless of the character or
temperament of the individual animal.
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However, with regards to injuries inflicted by normally gentle
or tame domestic animals, the law is clear that “the test for liability
is whether the owner knew or should have known from the ani-
mal’s past conduct, including acts evidencing a vicious propen-
sity . . . ‘that {the animal] is likely, if not restrained, to do an act from
which a reasonable person, in the position of the owner, could
foresee that an injury to the person or property of another would
be likely to result.”” Slade v. Stadler, 150 N.C. App. 677, 678,
564 S.E.2d 298, 299 (2002) (quoting Hunnicutt v. Lundberg, 94 N.C.
App. 210, 211, 379 S.E.2d 710, 711-12 (1989)), aff’d, 3566 N.C. 659, 576
S.E.2d 328 (2003).

In the instant case, plaintiffs allege injuries caused by a domestic
cat, a species traditionally considered to be generally harmless. “The
domestic cat is by nature ordinarily harmless and docile.” Goodwin v.
E. B. Nelson Grocery Co., 239 Mass. 232, 235, 132 N.E. 51, 53 (1921).
Further, plaintiffs presented no evidence that this particular cat was
of a species or breed known to be dangerous.

The standard for liability in negligence cases alleging injury from
a cat was recently reviewed by this Court in Ray v. Young, 154 N.C.
App. 492, 572 S.E.2d 216 (2002). In Ray, plaintiff alleged he was seri-
ously injured by defendant’s cat and sought damages for negligence.
This Court affirmed an order granting summary judgment for defend-
ant, holding that to recover for his injuries “plaintiff must show ‘(1)
that the animal was dangerous, vicious, . . . or one termed in law as
possessing a vicious propensity; and (2) that the owner or keeper
knew or should have known of the animal’s vicious propensity, char-
acter, and habits.” ” Id. at 494, 572 S.E.2d at 218 (quoting Sellers v.
Morris, 233 N.C. 560, 561, 64 S.E.2d 662, 663 (1951)). The Court noted
that even “[i]f the plaintiff establishes that an animal is in fact vicious,
the plaintiff must then demonstrate that the owner knew or should
have known of the animal’s dangerous propensities.” Id. at 494, 572
S.E.2d at 219. Finally, the Court held that:

The test of the liability of the owner of the [animal] is . . . not the
motive of the [animal] but whether the owner should know from
the [animal’s] past conduct that he is likely, if not restrained, to
do an act from which a reasonable person, in the position of the
owner, could foresee that an injury to the person or property of
another would be likely to result.

Id. at 494-95, 572 S.E.2d at 219 (citing Sink, 267 N.C. at 350, 148 S.E.2d
at 270). We find Ray controlling on the issue of foreseeability of
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injuries inflicted by a domestic cat, in the absence of evidence that
the particular breed or species of cat was inherently dangerous.

Accordingly, the issue of foreseeability must shift focus to the
known temperament of this particular kitten. In that regard, it is
undisputed that defendants had no advance warning that the cat
might attack someone. Indeed, plaintiffs concede that “[i]t is not dis-
puted . . . that the plaintiffs are not aware of evidence tending to show
Weddle’s knowledge of the vicious propensities of the cat[.]” Without
such knowledge, it was not reasonably foreseeable that the kitten
would injure plaintiffs. And, in the absence of reasonable foresee-
ability, plaintiffs cannot show proximate cause or negligence on the
part of defendants. Accordingly, we conclude that the trial court
properly granted summary judgment for defendants.

Plaintiffs, however, assert that summary judgment was improper
as to their claims of “negligent keeping of the cat” and failure to
“supervise the cat” and argue that liability does not depend on
defendants’ knowledge of the cat’s “vicious propensity.” In support of
this argument, plaintiffs cite cases wherein injury was inflicted by a
species or breed of animal whose known size, temperament, or
behavior made injury reasonably foreseeable in certain circum-
stances. For example, in Williams v. Tysinger, 328 N.C. 55, 399
S.E.2d 108 (1991), young children were injured while playing with a
horse without any supervision. In Lioyd v. Bowen, 170 N.C. 216, 86
S.E. 797 (1915), the plaintiff was injured by a “runaway horse.” The
plaintiff in Griner v. Smith, 43 N.C. App. 400, 259 S.E.2d 383 (1979),
sought recovery for the loss of a mare who was injured by another
horse while in defendant’s care. In each of these cases the defendant
was charged with advance knowledge of the dangers presented by the
particular breed or species. Finally, in Sanders v. Davis, 25 N.C. App.
186, 189, 212 S.E.2d 554, 556 (1975), this Court concluded that there
was a “genuine issue of fact as to whether the defendant knew or
should have known that his German shepherd . . . would rush at the
plaintiff with every indication of imminent attack[.]” Plaintiffs cite no
authority that would support liability of a pet owner for injuries
inflicted by a previously gentle animal of a breed or species not
known to be inherently dangerous by virtue of size, behavior, or tem-
perament. This assignment of error is overruled.

[2] Plaintiffs next argue that summary judgment was improperly
granted as to their claims for “failing to warn plaintiffs of a hidden
danger and premises liability.” We disagree.
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A premises liability claim requires evidence that a landowner
breached his “duty to exercise reasonable care in the maintenance of
[his] premises for the protection of lawful visitors.” Nelson v.
Freeland, 349 N.C. 615, 632, 507 S.E.2d 882, 892 (1998). “ ‘Reasonable
care’ requires that the landowner not unnecessarily expose a lawful
visitor to danger and give warning of hidden hazards of which the
landowner has express or implied knowledge.” Bolick v. Bon Worth,
Inc., 150 N.C. App. 428, 430, 562 S.E.2d 602, 604 (citing Nelson, 349
N.C. at 632, 507 S.E.2d at 892), disc. review denied, 356 N.C. 297, 570
S.E.2d 498 (2002). This duty includes an obligation to exercise rea-
sonable care with regards to reasonably foreseeable injury by an ani-
mal. Holcomb v. Colonial Assocs., L.L.C., 358 N.C. 501, 597 S.E.2d
710 (2004). However, premises liability and failure to warn of hidden
dangers are claims based on “a true negligence standard . . . which
focuses the jury’s attention upon the pertinent issue of whether the
landowner acted as a reasonable person would under the circum-
stances.” Nelson, 349 N.C. at 632, 507 S.E.2d at 892. In the instant
case, plaintiffs presented no evidence that it was reasonably foresee-
able that the kitten would attack plaintiffs. Accordingly, summary
judgment was properly granted as to these claims. This assignment of
error is overruled.

[3] We next consider plaintiffs’ remaining claims. Regarding plain-
tiffs’ claim of negligence per se, plaintiffs allege that defendant
Weddle’s failure to get a rabies vaccination for the cat was a “direct
and proximate cause” of plaintiffs’ injuries. Plaintiffs produced no
evidence in support of this assertion, and we discern none.
Accordingly, the trial court properly granted summary judgment on
this count.

[4] A claim for negligent infliction of emotional distress also depends
upon evidence that the defendants acted negligently. McAllister v.
Ha, 347 N.C. 638, 645, 496 S.E.2d 577, 583 (1998). Thus, this claim fails
for the same reasons as plaintiffs’ other negligence claims.

[5] Finally, our determination that the trial court properly granted
summary judgment in favor of defendant Weddle necessarily defeats
plaintiffs’ derivative claims based on allegations of negligent supervi-
sion of Weddle and liability based on respondeat superior. Denning-
Boyles v. WCES, Inc., 123 N.C. App. 409, 413, 473 S.E.2d 38, 41 (1996)
(“liability of [employee] is essential if [employer] is to be held respon-
sible under a theory of respondeat superior™).
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For the reasons discussed above, we conclude that the trial court
did not err by granting summary judgment in favor of defendants.
Accordingly, the trial court’s order is

Affirmed.

Judges TYSON and BRYANT concur.

TERRANCE LEE STILWELL, PLAINTIFF v. GENERAL RAILWAY SERVICES,
INCORPORATED, DEFENDANT

No. COA04-107
(Filed 7 December 2004)

Negligence; Products Liability— failure to warn—directed ver-
dict——contributory negligence—military contractor defense

The trial court erred in a negligence, product liability, inade-
quate formulation, and failure to warn case by directing verdict in
favor of defendant and a new trial is required in an action arising
out of an accident where plaintiff’s neck was injured while work-
ing as a brakeman on a rail car operated by the U.S. Army,
because: (1) the issue of contributory negligence should have
been submitted to the jury when plaintiff’s supervisor ordered
plaintiff to use the pertinent chair in the train’s caboose and the
chair was used for over a year without incident; and (2) defend-
ant did not fully establish the applicability of the military con-
tractor’'s defense since there was no evidence that defendant
warned the Department of Transportation that these chairs were
not for use on interchange.

Appeal by plaintiff from judgment entered 10 February 2003 and
order entered 5 September 2003 by Judge R. F. Floyd, Jr., in
Brunswick County Superior Court. Heard in the Court of Appeals 13
October 2004.

Crossley McIntosh Prior & Collier, by Andrew Hanley, for
plaintiff appellant.

Johnson Lambeth & Brown by Robert W. Johnson and Anna
Johnson Averitt, for defendant appellee.
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McCULLOUGH, Judge.

Plaintiff appeals from the trial court’s granting of a directed ver-
dict on 10 February 2003 and a denial of a new trial motion on 5
September 2003. The action arose out of an injury to plaintiff’s neck
and subsequent surgery caused by an accident while plaintiff was
working as a brakeman on a rail car operated by the U.S. Army
between Leland, North Carolina, and Military Ocean Terminal at
Sunny Point, a distance of approximately 30 miles. The railroad
hauled munitions and military equipment for the Army and on occa-
sion serviced some of the private industries located along the route,
such as Archer, Daniels and Midland. On the date of the accident, 22
October 1997, the rail line was carrying chloride, acid or hydrogen
peroxide for this company.

Defendant successfully bid on a contract issued by the United
States Department of Transportation (DOT) to refurbish a caboose in
use on this train on that date. While refurbishing this caboose,
defendant substituted boat seats with no neck support instead of the
high-backed chairs called for in the original specifications.

In October 1994, DOT issued a contract to defendant to refurbish
this caboose. The contract stated in pertinent part:

The caboose will be used by the Military for special service in
Southport, North Carolina. All brakes and valves will be recondi-
tioned or replaced if needed to meet the FRA and the Association
of American Railroads (AAR) Interchanged rules. Couplers (both
ends of caboose) shall be of type to be compatible for freight
service. G. Interior will be stripped out entirely and replaced as
shown by the attached sheet. H. . . . extra equipment to be
installed and supplied by the contractor. . . . (2) caboose side
chairs of cushion captain style.

During the renovation of this caboose, defendant provided boat-
type chairs with no neck support instead of the captain’s-type high-
backed railroad chairs called for in specifications. Mr. Rich Copeland,
defendant’s former vice president, testified that a DOT employee had
permitted this modification as his company could not locate chairs of
the type specified. Mr. Copeland acknowledged that the type of chair
provided would not be safe for normal use on interchange, but
thought the caboose was to be used as a mobile office despite the
contract language.
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Plaintiff is a Department of Defense civil servant and had been
working on this train line since 1994. As brakeman he would ride in
the caboose, sitting in one of the chairs positioned to observe the
train, monitoring for sparks to prevent fires, open doors and any
other irregularity.

Plaintiff first used the chair in June 1996 at which time he
reported the chair as unsafe. At safety meetings plaintiff continued to
call attention to the unsafe chair. At trial plaintiff testified that he felt
at risk when using the chair and admitted that under Sunny Point’s
safety rules he should not have performed any unsafe act. While
promising to fix the problem and replace the chair, plaintiff’s super-
visor directed plaintiff to continue using the chair despite his objec-
tions, stating that plaintiff could either “like it, lump it or quit.”

On 22 October 1997, while on a run from Leland to the Archer,
Daniels facility, plaintiff’s neck was injured when the slack went out
of his train and he suffered a severe jolt. Upon the train’s return to
Sunny Point, plaintiff complained of neck pain and was taken to the
hospital. He eventually had a three-level fusion operation by Dr.
Melin, who testified that the jolt on that date was the likely cause of
the injury and resulting surgery.

After the accident plaintiff filed suit alleging claims against
defendant which included general negligence, product liability, inad-
equate formulation and failure to warn. In its answer defendant
admitted the rail car was being used for its intended purpose.

At the conclusion of all the evidence, which included that set
forth previously, as well as a rail car expert who testified for plaintiff
that a seat of this type was unsafe, the trial court granted defendant’s
motion for a directed verdict and subsequently denied plaintiff’s
motion for a new trial. In its motion defendant argued that plaintiff
was guilty of contributory negligence as a matter of law and that
defendant was protected from suit by the military contractor defense.

Plaintiff appeals these two rulings and further argues that
certain evidence introduced by defendant was inadmissible hearsay.
For the reasons set forth, we reverse the trial court’s grant of a
directed verdict and order a new trial as we believe the issue of
contributory negligence should have been submitted to the jury and
that defendant did not fully establish the applicability of the military
contractor’s defense.
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DIRECTED VERDICT

The test for determining whether a motion for a directed verdict
is supported by the evidence is the same as that for ruling on a motion
for judgment notwithstanding the verdict. Garrett v. Smith, 163 N.C.
App. 760, 594 S.E.2d 232 (2004). The Court must consider the evi-
dence in the light most favorable to the non-moving party, giving the
nonmovant the benefit of all reasonable inferences and resolving all
conflicting evidence in his favor. Martishius v. Carolco Studios, Inc.,
3556 N.C. 465, 562 S.E.2d 887 (2002); Abels v. Renfro Corp., 335 N.C.
209, 436 S.E.2d 822 (1993). With this standard in mind, we turn to the
issues before this Court.

CONTRIBUTORY NEGLIGENCE

Normally issues such as negligence and contributory negligence
are questions for the jury and are seldom appropriate for summary
judgment or directed verdict. Nicholson v. American Safety Utility
Corp., 346 N.C. 767, 774, 488 S.E.2d 240, 244 (1997). We recognize that
a person has a duty to avoid an open and obvious danger, Gibbs v.
Light Co., 268 N.C. 186, 150 S.E.2d 207 (1966); however, there are
other factors present in this case that bear on this issue.

First, plaintiff had utilized this chair in the caboose for over a
year without incident. This long use at least raises a question of the
reasonableness of his actions, which is an issue for a jury. Maulden v.
Chair Company, 196 N.C. 122 144 S.E. 557 (1928).

Secondly, when a superior orders an employee to undertake an
obviously risky job, a finding of contributory negligence depends on
whether a reasonably prudent person under similar circumstances
would comply with the order. Noble v. Lumber Co., 151 N.C. 76, 78,
65 S.E. 622, 623 (1909). This principle is applicable even though
defendant did not issue the order in question. In Swaney v. Steel Co.,
259 N.C. 531, 131 S.E.2d 601 (1963), the employee of a contractor
sued the steel company that supplied a latently defective truss
which the plaintiff was required to use. There our Supreme Court
noted that a plea of contributory negligence cannot prevail: “A plea
of contributory negligence would not have availed Newton unless
the order plaintiff obeyed was so obviously dangerous that a reason-
ably prudent man under similar conditions would have disobeyed it
and quit the employment rather than incur the hazard.” Noble, 151
N.C. 76, 65 S.E. 622; West v. Mining Corporation, 198 N.C. 150, 150
S.E. 884 (1930).
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A situation similar to the case sub judice is that of Smith v.
Selco Products, Inc., 96 N.C. App. 151, 385 S.E.2d 173 (1989),
disc. review denied, 326 N.C. 598, 393 S.E.2d 883 (1990), where
our Court stated:

[T]he claimant’s behavior “under the circumstances” must be con-
sidered in determining contributory negligence. Reaching into the
bale chamber to push in boxes and grab objects inappropriate for
baling was clearly the custom among the Food Lion workers.
Food Lion management was aware of this practice by its workers.
In North Carolina, a servant’s conduct “which otherwise might be
pronounced contributory negligence as a matter of law is
deprived of its character as such if done at the direction or order
of defendant [employer].” Cook v. Tobacco Co., 50 N.C. App. 89,
96, 272 S.E.2d 883, 888, disc. rev. denied, 302 N.C. 396, 279 S.E.2d
350 (1981). “[IIf a rule has been habitually violated to the
employer’s knowledge, or violated so frequently and openly for
such a length of time that in the exercise of ordinary care he
should have ascertained its nonobservance, the rule is waived or
abrogated.” Swaney, [259 N.C.] at 543, 131 S.E.2d at 610.

Id. at 159, 385 S.E.2d at 177.

As plaintiff’s supervisor ordered plaintiff to use the chair at issue,
telling plaintiff to “like it, lump it or quit” and the chair was used for
over a year without incident, it is clear that this issue should have
been submitted to the jury. See also Cook v. Tobacco Co., 50 N.C. App.
89, 272 S.E.2d 883 (1988), disc. review denied, 302 N.C. 396, 279
S.E.2d 350 (1981).

MILITARY CONTRACTOR DEFENSE

At trial, defendant argued that as a military contractor, it was
immune from suit. As the trial court did not specify on which ground
it granted the directed verdict, we will next discuss this issue.

This defense was formally recognized by the U.S. Supreme
Court in Boyle v. United Technologies Corp., 487 U.S. 500, 101
L. Ed. 2d 442 (1988), where the Court agreed with the Fourth
Circuit and held that:

Liability for design defects in military equipment cannot be
imposed, pursuant to state law, when (1) the United States
approved reasonably precise specifications; (2) the equipment
conformed to those specifications; and (3) the supplier warned
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the United States about the dangers in the use of the equipment
that were known to the supplier but not to the United States.

Id. at 512, 101 L. Ed. 2d at 458.

Boyle involved the design of an escape hatch on a military
helicopter. In explanation of the rationale for this policy, Justice
Scalia stated:

It often involves not merely engineering analysis but judgment as
to the balancing of many technical, military, and even social con-
siderations, including specifically the trade-off between greater
safety and greater combat effectiveness. And we are further of
the view that permitting “second-guessing” of these judgments,
see United States v. Varig Airlines, 467 U.S. 797, 814, 81 L. Ed. 2d
660, 104 S. Ct. 2755 (1984), through state tort suits against con-
tractors would produce the same effect sought to be avoided by
the FTCA exemption. The financial burden of judgments against
the contractors would ultimately be passed through, substantially
if not totally, to the United States itself, since defense contractors
will predictably raise their prices to cover, or to insure against,
contingent liability for the Government-ordered designs. To put
the point differently: It makes little sense to insulate the
Government against financial liability for the judgment that a par-
ticular feature of military equipment is necessary when the
Government produces the equipment itself, but not when it con-
tracts for the production. In sum, we are of the view that state law
which holds Government contractors liable for design defects in
military equipment does in some circumstances present a “signif-
icant conflict” with federal policy and must be displaced.

Id. at 511-12) 101 L. Ed. 2d at 457-58.

Defendant argues that the caboose (with the chair at issue) is an
item of military equipment, as it was owned by the U.S. Army for use
on a rail line that handled munitions, even though it was being used
on a normal commercial run on the date of the incident.

While most of the cases arising since Boyle have involved unique
military equipment, e.g., Ramey v. Martin-Baker Aircraft Co., 874
F.2d 946 (4th Cir. 1989) (ejection seat on jet aircraft), there has been
a split in the federal circuits over whether the defense is available to
all contractors. The following courts have held the defense applicable
to all federal contractors: Boruski v. United States, 803 F.2d 1421-30
(7th Cir. 1986); Burgess v. Colorado Serum Co., 772 F.2d 844, 846
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(11th Cir. 1985); Johnson v. Grumman Corp., 806 F. Supp. 212
217 (W.D. Wis. 1992); Vermeulen v. Superior Court of Alamada
County, 204 Cal. App. 3d 1192, 251 Cal. Rptr. 805, 809-10 (Cal. App.
1st Dist. 1988); Carley v. Wheeled Coach, 991 F.2d 1117, cert. denied,
510 U.S. 868, 126 L. Ed. 2d 150 (1993); Yeroshefsky v. Unisys Corp.,
962 F. Supp. 710 (1997); while other courts have held the defense is
only available to military contractors: e.g., In re Hawaii Federal
Asbestos Cases, 960 F.2d 806, 810-12 (9th Cir. 1992); In re:
Chateaugay Corp., 146 B.R. 339 (S5.D.N.Y. 1992); Johnston v. United
States, 568 F. Supp. 351 (D. Kan. 1983); Jenkins v. Whittaker Corp.,
551 F. Supp. 110 (D. Haw. 1982).

While reserving any position on this issue until it can clearly
be discerned that the trial court has in fact applied the military
contractor defense, assuming arguendo the defense is applicable in
this instance and was applied, we would find error. Our review of
the record reveals an issue of fact as to at least one of the prongs
of the defense.

The first prong of the defense requires proof that the Government
(here the U.S. Department of Transportation) approved the specifica-
tions and design. As was stated in Tozer v. LTV Corp., 792 F.2d 403
(4th Cir. 1986), cert. denied, 487 U.S. 1233, 101 L. Ed. 2d 931 (1988),
this approval must be by more than a “mere rubber stamp.” This test
was set forth in the Ramey case as well.

In the case at bar, the vice president of defendant corporation tes-
tified concerning the changes in the specifications made pursuant to
telephone conversations he had with the responsible DOT employee,
Tim Newfell. Their recorded conversations, while admissible pur-
suant to N.C. Gen. Stat. § 8C-1, Rule 803(6) (2003), see Allen .
Stmmons, 99 N.C. App. 636, 394 S.E.2d 478 (1990), do not mean that
the jury is required to accept the conclusion that the DOT employee
was not merely “rubberstamping” the defendant’s supposed lack of
ability to supply the chairs required in the original specification.

In fact, the trial court erroneously prohibited the plaintiff’s expert
from testifying about a conversation he had with the same official
where Newfell allegedly denied he had approved the changes. The
trial judge excluded the expert’s testimony on the basis that the
denial could not form a basis for the expert’s opinion. Nonetheless,
the denial of approval could have been allowed as this was an admis-
sion of a party opponent. See N.C. Gen. Stat. § 8C-1, Rule 801(d)
(2003). Even though the U.S. Government was not a named defend-
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ant, the denial casts doubt on defendant’s assertion that the chairs
submitted were properly approved.

We also believe defendant cannot rely on this defense as there
was no evidence that defendant warned DOT that these chairs were
not for use on interchange. For this point defendant merely asserts
that plaintiff immediately recognized the danger, thus relieving
defendant of this duty. The contract was admitted into evidence and
was never changed to reflect use as a caboose for some purpose other
than an interchange. Furthermore, defendant acknowledges the
caboose was being so used at the time of the accident. This judicial
admission supports the requirement that defendant had to warn the
Government of the consequences of deviating from the type of chair
specified. In light of our ruling that the issue of contributory negli-
gence is an issue for the jury in this case, defendant cannot rely on
plaintiff’s initial belief that the chair may be dangerous to avoid a duty
defendant had prior to delivery.

For the reasons set forth in this opinion, we reverse the order
of the trial court directing a verdict in favor of defendant and order
a new trial.

New trial.

Judges McCGEE and ELMORE concur.

IN RE: T.L.B., A MINOR JUVENILE

No. COA03-62

(Filed 7 December 2004)

1. Termination of Parental Rights— grounds—failure to
establish paternity or support

The trial court’s findings support its conclusion that grounds
existed for termination of respondent’s parental rights under
N.C.G.S. § 7TB-1111(a)(5) (failure to establish paternity, legitimate
the child, or provide support or care). Although respondent
claims that he could not take the steps set out in the statute
because he did not know of the child’s existence prior to receiv-
ing a letter asking for child support, the child’s future welfare is
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not dependent on whether the putative father knows of the child’s
existence when the petition is filed. Moreover, this respondent
knew three and a half years before the petition that the mother
was pregnant and was claiming that he was the father, but
expressed no interest until he was contacted about child support.

2. Termination of Paternal Rights— best interests of child—
no support or contact with child

The trial court did not abuse its discretion by determining
that it was in the best interests of a child to terminate respond-
ent’s parental rights where the court stated that there was no evi-
dence that termination would not be in the child’s best interests
and found that petitioner had never seen the child or paid sup-
port, and that neither petitioner nor the child had heard from
respondent until petitioner sent a letter requesting child support.

Appeal by respondent from order entered 20 August 2002 by
Judge Lynn Gullett in Iredell County District Court. Heard in the
Court of Appeals 21 August 2003.

Beth R. Setzer, for petitioner-appellee.

Carlton, Rhodes & Carlton, by Gary C. Rhodes, for respondent-
appellant.

No brief filed on behalf of Guardian ad Litem.

GEER, Judge.

Respondent Allen Johnson appeals from an order terminating his
parental rights. We hold that the trial court’s findings of fact properly
support its conclusion that grounds for termination existed under
N.C. Gen. Stat. § 7B-1111(a)(5) (2003) (failure to establish paternity
or legitimate child born out of wedlock) and that the trial court did
not abuse its discretion in terminating respondent’s parental rights.
We, therefore, affirm.

Factual Background

Petitioner Joy Lynn Blohm, T.L.B.s mother, and respondent
Johnson engaged in a sexual relationship between June and
November 1997. Both were employed by a restaurant in Iredell
County where Blohm worked as a waitress and Johnson was a man-
ager. Johnson was then and still is married and the father of two chil-
dren apart from T.L.B.
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In late November 1997, Blohm learned she was pregnant and told
Johnson of her pregnancy. Blohm testified that the two were together
on the day before Thanksgiving when she took a pregnancy test and
the result was positive. Johnson, however, testified that he did not
believe Blohm was pregnant, but rather thought she was lying about
her pregnancy as a ploy to persuade him to leave his wife.

Shortly after Blohm learned she was pregnant, Johnson’s su-
periors at the restaurant met with him to discuss his relationship with
Blohm. After that meeting, Johnson turned in his keys to the restau-
rant and left without speaking to Blohm. On 8 December 1997, Blohm
went to the apartment where Johnson and his family lived, knocked
on the door, and told Johnson she wanted to speak with him. This was
the last time Blohm saw Johnson prior to the termination of parental
rights proceedings. Johnson moved out of state, and Blohm testified
she did not know where he had gone.

Blohm gave birth to T.L.B. on 26 July 1998. In the spring of 2001,
Blohm sought information from the Iredell County Department of
Social Services about obtaining child support from Johnson. The
department provided her with an address for Johnson’s father. On
8 May 2001, Blohm sent a letter to Johnson by way of his father
asking Johnson to assist her by paying child support. Johnson re-
sponded in a letter dated 17 May 2001. He requested a paternity test,
but stated, “If I am indeed his father I will want to do what is right.
But you also have to realize, that if I am helping financially support
him, I will want joint custody.”

Without any further communications, on 18 June 2001, Blohm
filed a petition seeking to terminate Johnson’s parental rights.
Johnson filed an answer on 27 July 2001 together with a motion
requesting a paternity test. The paternity test established that
Johnson is T.L.B.’s father. The Court assigned a guardian ad litem
to represent the child’s interests, and a hearing was held in June
and July 2002.

On 20 August 2002, the trial court entered an order terminating
Johnson’s parental rights. The court concluded first that petitioner
had met her burden of proving grounds to terminate Johnson’s rights,
including (1) willful abandonment of the minor child for at least six
consecutive months immediately preceding the filing of the petition;
and (2) a failure to legitimate or establish paternity of the child prior
to the filing of the petition. The court next found that “[t]he minor
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child’s home with the Petitioner is a secure, stable, and loving envi-
ronment, and it is in the child’s best interest to remain in this envi-
ronment.” The trial court, therefore, ordered that the parental rights
of Johnson be terminated.

Discussion

A termination of parental rights proceeding involves two separate
analytical phases: an adjudicatory stage and a dispositional stage. In
re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). A
different standard of review applies to each step.

At the adjudicatory stage, the petitioner must prove by clear,
cogent, and convincing evidence at least one of the statutory grounds
for termination listed in N.C. Gen. Stat. § 7B-1111 (2003). Id. This
Court’s task is to review the trial court’s findings of fact to deter-
mine whether they are supported by “clear, cogent, and convincing
evidence” and whether the findings support the trial court’s conclu-
sions of law. In re Huff, 140 N.C. App. 288, 291, 5636 S.E.2d 838, 840
(2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547
S.E.2d 9 (2001).

If the petitioner meets its burden of proving at least one ground
for termination, the trial court proceeds to the dispositional phase
and considers whether termination is in the best interests of the
child. N.C. Gen. Stat. § 7B-1110(a) (2003); Blackburn, 142 N.C. App. at
610, 543 S.E.2d at 908. This Court reviews the trial court’s disposi-
tional decision for abuse of discretion. In re Anderson, 151 N.C. App.
94, 98, 564 S.E.2d 599, 602 (2002).

Because respondent did not specifically assign error to any of the
trial court’s findings of fact supporting its order, those findings are
deemed to be supported by competent evidence and are conclusive
on appeal. Koufman v. Koyfman, 330 N.C. 93, 97, 408 S.E.2d 729, 731
(1991) (“Where no exception is taken to a finding of fact by the trial
court, the finding is presumed to be supported by competent evi-
dence and is binding on appeal.”). As a result, the sole question prop-
erly before this Court as to the adjudicatory phase is whether the trial
court’s conclusions of law are supported by its findings of fact.

[1] Although the trial court did not refer to specific statutory
grounds, it appears that the trial court terminated respondent’s rights
based on N.C. Gen. Stat. § 7B-1111(a)(5) (failure to establish pater-
nity, legitimate child, or provide support or care) and § 7B-1111(a)(7)
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(willful abandonment). On appeal, if this Court determines that there
is at least one ground to support a conclusion that parental rights
should be terminated, it is unnecessary to address the remaining
grounds. In re Clark, 159 N.C. App. 75, 84, 582 S.E.2d 657, 663 (2003).

Under N.C. Gen. Stat. § 7B-1111(a)(5), the court may terminate
parental rights upon a finding that:

The father of a juvenile born out of wedlock has not, prior to the
filing of a petition or motion to terminate parental rights:

a. Established paternity judicially or by affidavit which has
been filed in a central registry maintained by the
Department of Health and Human Services; provided,
the court shall inquire of the Department of Health and
Human Services as to whether such an affidavit has been
so filed and shall incorporate into the case record the
Department’s certified reply; or

b. Legitimated the juvenile pursuant to provisions of G.S.
49-10 or filed a petition for this specific purpose; or

c. Legitimated the juvenile by marriage to the mother of the
juvenile; or

d. Provided substantial financial support or consistent care
with respect to the juvenile and mother.

The trial court’s findings establish—and respondent does not dis-
pute—that respondent failed to take any of these steps prior to the
filing of the petition. In addition to the lack of any effort to establish
paternity through judicial process, affidavit, or marriage, respondent
paid no child support and gave no care to the child and Blohm. “Upon
a finding that the putative father has not attempted any of the four
possible ways to legitimate his child, the trial court may termi-
nate parental rights.” In re Hunt, 127 N.C. App. 370, 373, 489 S.E.2d
428, 430 (1997).

Respondent claims, however, that he was unable to take the steps
set out in N.C. Gen. Stat. § 7TB-1111(a)(5) because he did not know of
T.L.B.’s existence prior to receiving the letter of 8 May 2001. This
argument has already been rejected by this Court in In re Clark, 95
N.C. App. 1, 381 S.E.2d 835 (1989), rev’d on other grounds, 327 N.C.
61, 393 S.E.2d 791 (1990). This Court in Clark construed N.C. Gen.
Stat. § 7A-289.32(6), the identically worded predecessor statute to
§ 7B-1111(a)(5), and N.C. Gen. Stat. § 48-6(a)(3), an adoption statute
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also identically worded. The Court held: “Section 48-6(a)(3) reflects
the same legislative choices evident in the termination of a putative
father’s rights under Section 7A-289.32(6): under neither statute is the
illegitimate child’s future welfare dependent on whether or not the
putative father knows of the child’s existence at the time the petition
is filed.” Clark, 95 N.C. App. at 8, 381 S.E.2d at 839. The Court rea-
soned that “[w]hile the Legislature could have reasonably set the bar
date at another point in time, it is certainly not unreasonable to
charge putative fathers with the responsibility to discover the birth of
their illegitimate children.” Id. at 9, 381 S.E.2d at 840.

We point out that the putative father in Clark was never informed
that the mother was pregnant and did not learn that she had given
birth until after an adoption order had been entered. By contrast,
respondent in this case had been informed three and a half years
before the petition was filed that Blohm was pregnant and that she
claimed he was the father. Until Blohm contacted him about child
support, respondent expressed no interest in discovering whether
Blohm had given birth, in determining whether the child was his, or
in taking responsibility for the child. See In re Baby Boy Dixon, 112
N.C. App. 248, 251, 435 S.E.2d 352, 354 (1993) (“In this case, the
father, having the responsibility to ‘discover the birth of [his] . . . ille-
gitimate [child],” failed, although he had ample opportunity to do so,
to take any of the statutory steps to demonstrate his commitment to
the child.” (quoting Clark, 95 N.C. App. at 9, 381 S.E.2d at 840)).

Since the trial court’s findings support its conclusion that
grounds existed for termination of respondent’s parental rights under
N.C. Gen. Stat. § 7B-1111(a)(5), we need not address the trial court’s
conclusion regarding N.C. Gen. Stat. § 7B-1111(a)(7). We accordingly
affirm the trial court’s decision in the adjudicatory phase.

[2] Respondent next contends that the trial court abused its discre-
tion at the dispositional phase in determining it was in the best inter-
ests of the child to terminate respondent’s parental rights. The termi-
nation of parental rights statute provides:

Should the court determine that any one or more of the con-
ditions authorizing a termination of the parental rights of a parent
exist, the court shall issue an order terminating the parental
rights of such parent with respect to the juvenile unless the court
shall further determine that the best interests of the juvenile
require that the parental rights of the parent not be terminated.
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N.C. Gen. Stat. § 7B-1110(a). Although the statute is couched in
mandatory language, our appellate courts have construed the lan-
guage of the statute to vest discretion in the trial court to decide to
terminate parental rights when in the best interests of the child.
Blackburn, 142 N.C. App. at 613, 543 S.E.2d at 910. In making this
decision, “[e]vidence heard or introduced throughout the adjudica-
tory stage, as well as any additional evidence, may be considered by
the court during the dispositional stage.” Id.

In arguing that the trial court abused its discretion in terminating
his parental rights, respondent relies exclusively on Bost v. Van
Nortwick, 117 N.C. App. 1, 8, 449 S.E.2d 911, 915 (1994), appeal dis-
missed, 340 N.C. 109, 458 S.E.2d 183 (1995), in which then Judge Orr
concluded, based on a review of the evidence, that the trial court
abused its discretion in terminating the father’s parental rights. In
particular, respondent relies on the portion of the opinion stating
that a finding that one parent could provide “a more stable environ-
ment and better financial situation” than another does not support
termination of the latter parent’s rights in the absence of any other
findings. Id. at 8-9, 449 S.E.2d at 915. We first note that it is not
clear that a majority of the Court agreed with this portion of the Bost
decision. Judge Wynn wrote a separate concurring opinion based only
on the trial court’s error in concluding that the plaintiff had estab-
lished the existence of grounds for termination. He did not reach the
question whether the reasons given by the trial court at the disposi-
tional phase were sufficient. The third member of the panel, Judge
Johnson, dissented. In addition, since Judge Orr and Judge Wynn
both agreed that the evidence failed to establish grounds for termina-
tion in the first instance, the discussion relied upon by respondent in
this case is dicta.

Nevertheless, Bost was based on a review of the entire evidence,
with the opinion concluding that the evidence demonstrated that the
trial court had abused its discretion. Here, the trial court stated that
it had “heard no evidence which would determine that termination
would not be in the child’s best interests.” In addition, the court found
that neither the petitioner nor the child had ever heard from respond-
ent until petitioner sent a letter requesting child support at which
point respondent requested a paternity test. The trial court further
found that “prior to the filing of the petition, the Respondent had
never seen the child, had never paid any child support, and had not
taken steps to legitimate the child. To this day, he has never paid any
child support nor has he even seen the child.” Our review of the
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record reveals that these findings are supported by the evidence. In
light of these findings, we cannot conclude that the trial court abused
its discretion in terminating respondent’s parental rights.

Affirmed.

Judges McGEE and BRYANT concur.

IN THE MATTER OF: N.B.

No. COA03-1653
(Filed 7 December 2004)

1. Juveniles— misdemeanor assault with a deadly weapon—
felonious assault with a deadly weapon inflicting serious
injury—issuance of subsequent felony petition

The trial court did not violate a juvenile’s due process rights
by allowing the State to prosecute her for felonious assault with
a deadly weapon inflicting serious injury even though she had
been previously charged with misdemeanor assault with a deadly
weapon and the misdemeanor petition had not been dismissed at
the time of the felonious assault hearing, because: (1) regardless
of whether the juvenile formally denied the allegations contained
in the initial misdemeanor petition, the issuance of the subse-
quent felony petition did not violate the juvenile’s constitutional
rights; (2) the second petition alleging felony assault was served
on the juvenile two months before the adjudicatory hearing; (3)
the juvenile was in no way prejudiced since there was no hearing
on the merits of the first petition; and (4) the record is void of any
evidence that would suggest the filing of the second petition was
for retaliatory purposes.

2. Sentencing— juveniles—assault with a deadly weapon
inflicting serious injury—Level 3 disposition—abuse of dis-
cretion standard

The trial court did not err by imposing a Level 3 disposition
on a juvenile for committing the offense of assault with a deadly
weapon inflicting serious injury even though the juvenile had no
prior delinquency history, had a low risk of re-offending, and an
assessment of her needs was low as well, because: (1) the court
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had the authority under N.C.G.S. § 7B-2508(f) to impose either a
Level 2 or Level 3 disposition, and it was within the court’s dis-
cretion to determine which dispositional alternative to impose;
and (2) there was no evidence that the court abused its discre-
tion by imposing Level 3 when the court considered evidence that
the juvenile failed to return to school at the end of her five-day
suspension and had been absent from school for more than one
hundred days.

Appeal by respondent juvenile from order dated 9 September
2003 by Judge Robert A. Evans in Nash County District Court. Heard
in the Court of Appeals 15 September 2004.

Attorney General Roy Cooper, by Assistant Attorney General
Bertha L. Fields, for the State.

McCotter, Ashton & Smith, PA., by Rudolph A. Ashiton, III and
Kirby H. Smith, III, for respondent-appellant.

BRYANT, Judge.

N.B. (juvenile) appeals an order adjudicating her as a delinquent
juvenile for having committed the offense of assault with a deadly
weapon inflicting serious injury and a disposition order committing
the juvenile to the Youth Development Center of the North Carolina
Department of Juvenile Justice and Delinquency Prevention for a
minimum period of six months and for a maximum period not to
exceed her eighteenth birthday.

On 17 April 2003, N.B. (born 1 August 1987) was charged in a
juvenile petition with misdemeanor assault with a deadly weapon in
violation of N.C. Gen. Stat. § 14-33(c)(1). A subsequent petition was
filed on 23 June 2003, charging N.B. with felonious assault with a
deadly weapon inflicting serious injury in violation of N.C. Gen.
Stat. § 14-32(b). The second petition came on for hearing on 9
September 2003.

The State’s evidence tended to show the following: On 10 March
2003, a fight ensued between 15-year-old N.B., another juvenile (N.B.’s
associate), and the victim in Economic, Legal and Political Systems
class at Rocky Mount Senior High School. The victim was seated at
the back of the classroom when N.B.’s associate approached the vic-
tim and stated she heard the victim wanted to fight her. After a verbal
exchange between the victim and N.B.’s associate, N.B. approached
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the victim from behind and hit her in' the face with a white ballpoint
pen. The three parties began to fight and the fight continued until the
classroom teacher subdued the parties. After the fight, the victim dis-
covered she was bleeding and there were scratch marks on and a hole
in her face, in addition to ink marks all over her face and arm. The vic-
tim was hospitalized for three days as a result of the injuries.

The victim’s mother testified for the State that when she picked
her daughter up from school, she noticed puncture wounds on her
daughter’s face. She accompanied her daughter to the hospital where
her daughter was treated for injury to the outer layer of her eyeball.
She also testified that as of the date of the hearing, her daughter was
still receiving medical care for her injuries.

Both N.B. and her associate, testifying on N.B.'s behalf, ad-
mitted that they participated in a fight with the victim, but denied
starting the fight. Both also denied stabbing the victim in the face
with a white ballpoint pen, denied having a white ballpoint pen in
their possession during the fight, and further denied seeing a white
ballpoint pen in the classroom during the fight.

On rebuttal, the State called a fourth student to testify. This stu-
dent stated that while in the hallway before class, he overhead N.B.
and her associate saying they were going to jump on the victim. This
student, however, did not witness the fight.

The juvenile court adjudicated N.B. delinquent for having com-
mitted the offense of assault with a deadly weapon inflicting serious
injury and immediately moved to disposition. The juvenile court
accepted the pre-disposition report prepared by the court counselor
into evidence, which contained an assessment of the juvenile’s risk of
future offending. The report total scores indicated N.B. had a low risk
of future offending and had a low need. Because N.B. had been adju-
dicated delinquent for having committed a violent felony, the juvenile
court had a choice of imposing a Level 2 or Level 3 disposition.!

The juvenile court, expressing concern about the number of days
the juvenile had been absent from school since the fight, questioned
why N.B. could not account for why she had not attended school
since the fight. The juvenile court went on to impose a Level 3 dispo-

1. In accordance with N.C. Gen. Stat. § 7B-2508(f), the juvenile court has
the authority to impose either a Level 2 or Level 3 disposition when the juvenile has a
low risk factor but has been adjudicated for having committed a violent offense.
N.C.G.S. § 7B-2508(f) (2003).
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sition and ordered N.B. to be committed to the Youth Development
Center of the North Carolina Department of Juvenile Justice and
Delinquency Prevention for a minimum period of six months and for
a maximum period not to exceed her eighteenth birthday.

N.B. gave timely notice of appeal.

The issues on appeal are whether: (I) the juvenile’s due process
rights were violated when she was prosecuted for felonious assault
with a deadly weapon inflicting serious injury after she had already
been charged with misdemeanor assault with a deadly weapon; and
(II) the juvenile court erred in imposing a Level 3 disposition.

1

[1] The juvenile first argues that her due process rights were violated
when the juvenile court allowed the State to prosecute her for felo-
nious assault with a deadly weapon inflicting serious injury, when she
had been previously charged with misdemeanor assault with a deadly
weapon and the misdemeanor petition had not been dismissed at the
time of the felonious assault hearing.

While juvenile proceedings in this State are not criminal prosecu-
tions, a juvenile cited under a petition to appear for an inquiry into
her alleged delinquency is entitled to the constitutional safeguards of
due process and fairness. These safeguards include notice of the
charge or charges upon which the petition is based. See In re Burrus,
275 N.C. 517, 529-30, 169 S.E.2d 879, 887 (1969); In re Jones, 11 N.C.
App. 437, 438, 181 S.E.2d 162, 162 (1971); In re Alexander, 8 N.C. App.
517, 520, 174 S.E.2d 664, 666 (1970).

On 13 May 2003, a summons was issued requiring the juvenile to
appear in Nash County Juvenile Court on 10 June 2002, to answer a
petition alleging she had committed the offense of assault with a
deadly weapon on 10 March 2003. The juvenile appeared in court on
10 June 2003, and denied the misdemeanor assault charge against her.
This matter was continued until 1 July 2003.

Three days later, on 13 June 2003, a juvenile petition was sworn
out against the juvenile alleging she had committed the offense of
assault with a deadly weapon inflicting serious injury on 10 March
2003. This petition was filed on 16 June 2003, and the clerk of supe-
rior court issued a summons on 23 June 2003, requiring the juvenile
to appear in juvenile court on 1 July 2005.
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At the time of the 9 September 2003 hearing, the juvenile had both
the misdemeanor and felonious assault charges pending. The juvenile
court found the juvenile delinquent for having committed felonious
assault but did not address the misdemeanor assault charge. The mis-
demeanor charge was subsequently dismissed sometime after the 9
September 2003 hearing.

In this assignment of error, the juvenile contends she was actually
tried on duplicate misdemeanor and felony charges arising from the
same course of conduct, and further that the State brought the felony
charge in retaliation for her denying the allegation in the misde-
meanor petition. These arguments are without merit.

Regardless of whether the juvenile formally denied the allega-
tions contained in the initial misdemeanor petition, the issuance of
the subsequent felony petition did not violate the juvenile’s constitu-
tional rights. The second petition, alleging felony assault, was served
on the juvenile two months before the adjudicatory hearing. At the 9
September 2003 hearing, the State read the charges contained in the
second petition and requested a responsive plea to that charge. The
record and transcript reveal that the juvenile denied the allegations of
the second petition and the juvenile court proceeded solely on the
matters contained in the second petition.

The juvenile argues that this Court’s holding in State v. Bissette,
142 N.C. App. 669, 544 S.E.2d 266 (2001), precluded the State from
indicting the juvenile and proceeding with prosecution on the felony
charge while the misdemeanor charge remained pending. The
juvenile’s reliance on Bissette, however, is misguided. In Bissette,
the defendant was arrested and charged with violating N.C. Gen. Stat.
§ 14-74 (felonious larceny by servants and other employees). The
charge was subsequently reduced to misdemeanor larceny, and
the defendant pled not guilty to the misdemeanor larceny charge. The
defendant was tried and convicted in district court on the misde-
meanor larceny charge and thereafter appealed for a trial de novo in
superior court. After giving notice of appeal to superior court, the
State then indicted defendant for felonious larceny by an employee.
The State acknowledged both the felony and misdemeanor charges
were still on the docket, and announced its intention to try the felony
charge and informed the superior court it would. dismiss the misde-
meanor charge at the conclusion of trial de novo. The defendant was
convicted of felony larceny in superior court and gave notice of
appeal to this Court.
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This Court held that a defendant who is convicted of a misde-
meanor “is entitled to pursue [her] right to trial de novo in superior
court without apprehension that the State will retaliate by substi-
tuting a felony charge for the original misdemeanor and thus sub-
ject her to a potentially greater period of incarceration.” Bissette, 142
N.C. App. at 672, 544 S.E.2d at 267 (citing Blackledge v. Perry, 417
U.S. 21, 28, 40 L. Ed. 2d 628, 634-35). Relying on Blackledge, this Court
concluded that the State’s actions amounted to a violation of the
defendant’s due process rights. Bissette, 142 N.C. App. at 673, 544
S.E.2d at 268. This Court also “emphasized that this result did not
depend upon a showing of actual retaliatory motive on the part of
the prosecutor, since it was the mere potential for vindictiveness
entering into the two-tiered appellate process which constituted a
violation of the defendant’s rights.” Bissette, 142 N.C. App. at 672,
674-75, 544 S.E.2d at 267, 269 (“A prosecutor’s pre-trial . . . election to
seek conviction only for some of the offenses charged in the indict-
ment ‘becomes binding on the State and tantamount to acquittal of
charges contained in the indictment . . . when jeopardy has attached
as the result of a jury being impaneled and sworn to try the defend-
ant.” " (citation omitted)).

In the instant case, the juvenile was in no way prejudiced since
there was no hearing on the merits of the first petition. Therefore, the
hearing on the second petition did not violate the juvenile’s constitu-
tional rights. Further, the record is void of any evidence that would
suggest the filing of the second petition was in anyway retaliatory.
This assignment of error is overruled.

I

[2] The juvenile next argues that the juvenile court erred by impos-
ing a Level 3 disposition when she had no prior delinquency history,
had a low risk of re-offending and an assessment of her needs was
low as well.

Pursuant to the juvenile code, the juvenile court is required to
select the “most appropriate disposition” calculated to both “pro-
tect the public and to meet the needs and best interests of the juve-
nile.” N.C.G.S. § 7B-2501(c) (2003)2; In re Robinson, 151 N.C. App.

2. (¢) In choosing among statutorily permissible dispositions, the court shall
select the most appropriate disposition both in terms of kind and duration for the delin-
quent juvenile. Within the guidelines set forth in G.S. 7B-2508, the court shall select a
disposition that is designed to protect the public and to meet the needs and best inter-
ests of the juvenile, based upon:
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733, 736-37, 567 S.E.2d 227, 229 (2002) (“The [district] court is now
required to ‘select the most appropriate disposition,” one that is
designed to ‘protect the public and to meet the needs and best inter-
ests of the juvenile’ . . . rather than what had been interpreted as a
mandate for the least restrictive alternative under the circum-
stances.”) (citations omitted). In the instant case, the juvenile was
adjudicated delinquent for having committed assault with a deadly
weapon inflicting serious injury. The juvenile’s delinquency history
level was determined to be low. See N.C.G.S. § 7B-2507 (2003). Thus,
in accordance with N.C. Gen. Stat. § 7B-2508(f), the juvenile court had
the authority to impose either a Level 2 or Level 3 disposition. In addi-
tion, it was within the juvenile court’s discretion to determine which
dispostional alternative to impose. See N.C.G.S. § 7B-2506; In re
Hartsock, 158 N.C. App. 287, 292, 580 S.E.2d 395, 399 (2003).

It is well settled that a decision vested in the discretion of the
Juvenile court will not be disturbed absent clear evidence that the
decision was manifestly unsupported by reason. Robinson, 151 N.C.
App. at 737, 567 S.E.2d at 229. Here, there is no evidence that the juve-
nile court abused its discretion in imposing a Level 3 disposition. The
record reveals that the juvenile court considered evidence that the
juvenile failed to return to school at the end of her five-day suspen-
sion, and that she had been absent from school for more than one
hundred days. Further, the record reveals that the juvenile court had
before it undisputed evidence that both the juvenile and her mother
knew the juvenile was eligible to return to school after the five-day
suspension, but were unable to offer an explanation for the juvenile’s
failure to return to school. The juvenile has not shown the juvenile
court’s decision to impose a Level 3 disposition amounted to an abuse
of discretion. This assignment of error is overruled.

Affirmed.

Judges HUDSON and TYSON concur.

(1) The seriousness of the offense;
(2) The need to hold the juvenile accountable;
(3) The importance of protecting the public safety;

(4) The degree of culpability indicated by the circumstances of the particu-
lar case; and

(5) The rehabilitative and treatment needs of the juvenile indicated by a risk
and needs assessment.

N.C.G.S. § 7B-2501(c) (2003).



312 IN THE COURT OF APPEALS

STATE v. WALL
[167 N.C. App. 312 (2004)]

STATE OF NORTH CAROLINA v. CARLTON DALE WALL, DEFENDANT

No. COA03-1276
(Filed 7 December 2004)

Sentencing— motion to withdraw guilty plea—second sen-
tence different from plea arrangement

The trial court erred in an assault with a deadly weapon
with intent to Kkill inflicting serious injury and possession of a
firearm by a felon while being an habitual felon case by deny-
ing defendant’s motion to withdraw his guilty plea during a
second sentencing hearing where the trial court stated the
error in the first sentencing hearing was the result of a clerical
error, miscommunication, or something else, because; (1) the
error in the first sentencing hearing was not merely clerical or
administrative, and thus, defendant’s second sentencing invali-
dated his previous sentence and does in fact constitute a “sen-
tencing” under N.C.G.S. § 15A-1024; and (2) N.C.G.S. § 15A-1024
applies whenever the judge at the time of sentencing deter-
mines that a sentence different from that provided for in the
plea arrangement must be imposed even if defendant receives
a lighter sentence.

Appeal by defendant from judgment filed 13 November 2001 but
dated and entered nunc pro tunc 2 March 2000 by Judge Lester P.
Martin in Guilford County Superior Court. Heard in the Court of
Appeals 9 June 2004.

Attorney General Roy Cooper, by Special Deputy Attorney
General Robert T. Hargett for the State.

Paul M. Green for the defendant-appellant.

ELMORE, Judge.
L.

Defendant Carlton Dale Wall (defendant) appeared in Guilford
County Superior Court before Judge Catherine C. Eagles on 19 April
1999. In this hearing (hereinafter first sentencing hearing) defendant
faced charges of (1) assault with a deadly weapon with intent to kill
inflicting serious injury, and (2) possession of a firearm by a felon
while being an habitual felon. The first charge arose from an incident
in which defendant allegedly struck his sister’s boyfriend with a pipe
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on 14 July 1998. The second resulted from defendant’s alleged pos-
session of a pistol on 23 October 1998,

Defendant pled guilty to these charges pursuant to a plea agree-
ment in which the State agreed to recommend consolidation of the
charges such that defendant would receive a Class C sentence of 151
to 191 months imprisonment. The sentence was to begin running at
the expiration of a previously imposed sentence. Defendant tendered
an Alford plea, indicating that he was pleading guilty because he per-
ceived it to be in his best interest but not admitting guilt. See North
Carolina v. Alford, 40 U.S. 25, 27 L. Ed. 2d 162 (1970). The trial court
accepted the plea and sentenced defendant to imprisonment for 151
to 191 months, which is the maximum allowable for a class C felony
committed by a level V offender.

On 2 November 1999, the trial court granted defendant’s pro se
motion for appropriate relief (MAR), finding that defendant’s prior
record was level IV, not level V, and thus the agreed upon sentence
was not allowed by law. The order also appointed defendant new
counsel and ordered the case be placed on the calendar. The State
asserts that this order was mistaken in finding defendant’s prior
record level to be IV rather than V.

In the subsequent hearing (hereinafter second sentencing hear-
ing) before Judge Lester P. Martin in Guilford County Superior Court
on 2 March 2000, defendant moved to withdraw his tendered guilty
plea, arguing that his plea was no longer in effect. The State argued
that defendant should simply be resentenced within the presumptive
range for a level IV offender. The trial court denied defendant’s
motion, characterized the previous error as “clerical,” and sentenced
defendant to be imprisoned for 133 to 169 months, the maximum
allowable for a level IV offender. Defendant gave notice of appeal at
that time.

A series of other proceedings followed the second sentencing
hearing. Both sides agree that the record of these proceedings con-
tains various errors. During this time, defendant was appointed new
counsel. For the reasons stated herein, we vacate the second sen-
tence rendered and remand for further proceedings not inconsistent
with this opinion.

II.

By his first assignment of error defendant contends that the trial
court erred in denying his motion to withdraw his guilty plea.
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Our standard of review for the right to withdraw a pre-sentence
guilty plea is whether, after conducting an independent review of the
record and considering the reasons given by the defendant and any
prejudice to the State, it would be fair and just to allow the motion to
withdraw. State v. Handy, 326 N.C. 532, 539, 391 S.E.2d 159, 163
(1990). However, when determining whether there was any proper
reason for the trial court to have granted defendant’s motion to with-
draw his plea after a sentence is imposed, we look to the statutory
provisions governing such a motion. Our General Assembly has
created a clear right for a defendant to withdraw a plea at the time
sentence is imposed if that sentence differs from that contained in the
plea agreement:

If at the time of sentencing, the judge for any reason determines
to impose a sentence other than provided for in a plea arrange-
ment between the parties, the judge must inform the defendant
of that fact and inform the defendant that he may withdraw his
plea. Upon a withdrawal, the defendant is entitled to a continu-
ance until the next session of court.

N.C. Gen. Stat. § 15A-1024 (2003) (emphasis added).

Once a trial court decided to impose a different sentence, the
trial court “should have (1) informed defendant of decision to impose
a sentence other than that provided in the plea agreement, (2)
informed him that he could withdraw his plea, and (3) if defendant
chose to withdraw his plea, granted a continuance until the next
session of court.” State v. Rhodes, 163 N.C. App. 191, 195, 592 S.E.2d
731, 733 (2004).

In determining whether this statutory provision should have
provided defendant relief in the case sub judice, we must determine
(a.) whether the second sentencing hearing was in fact the “time of
sentencing” described by the statute and (b.) whether the phrase
“other than” applies to sentences that are less than that of the
original plea bargain. '

A. Time of Sentencing

Although the trial court in the second sentencing hearing stated
that the error in the first sentencing was the result of “a clerical error,
miscommunication, [or] something,” it did not support this conclu-
sion by any findings of fact or documentation of other competent evi-
dence. Our independent review of the record indicates that the error
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in the first sentencing was not merely clerical or administrative. As
such, we conclude that defendant’s second sentencing invalidating
his previous sentence, does in fact constitute a “sentencing” under
section 15A-1024.

This reading accords with the plain language of N.C. Gen. Stat.
§ 15A-1024 which affords the defendant certain rights “at the time of
sentencing.” To hold that this right did not apply in defendant’s
second sentencing hearing would require this Court to draw an
unprecedented substantive distinction between a sentencing and a
resentencing in the understanding of this statute.

This Court has recently held N.C. Gen. Stat. § 15A-1024 to apply
when the trial court “reopened defendant’s sentencing and resen-
tenced him on the basis of information it received” after the first sen-
tencing. Rhodes, 163 N.C. App. at 194, 592 S.E.2d 731 at 733 (2004)
(emphasis added). While Rrodes involved an increase rather than a
decrease in the defendant’s sentence and the resentencing came from
the trial court sua sponte rather than upon a motion from the defend-
ant, it still makes clear that in the process of plea bargaining, a
defendant retains the rights conferred under section 15A-1024 in a
subsequent sentencing hearing.

The State cites State v. Harris to argue that the case sub
Judice involves mere administrative error, which would not enable a
defendant to withdraw a plea after he has had the benefit of the bar-
gain in negotiating his plea. State v. Harris, 115 N.C. App. 42, 444
S.E.2d 226 (1994). That decision does not control the case at bar.
Harris addressed the consolidation of several offenses for the pur-
poses of sentencing, and the Court’s opinion does not mention N.C.
Gen. Stat. § 15A-1024. In Harris, the defendant had received a 14 year
sentence “for all of the consolidated offenses in one of the judg-
ments.” Id. at 46, 444 S.E.2d at 228. Subsequently, the trial court, upon
defendant’s motion, removed one of the judgments “from the consol-
idated offenses and imposed the same fourteen year sentence with
one less offense.” Id. The crime removed was habitual felon status,
which itself would not have supported a criminal sentence, and its
original inclusion was characterized by this court as merely an
“administrative error.” Id. at 50, 444 S.E.2d at 230. The essence of
Harris is that a trial court is not statutorily prohibited under N.C.
Gen. Stat. § 15A-1334 from “correcting the way in which it consoli-
dated offenses during a sentencing hearing prior to remand.” Id. at
46-47, 444 S.E.2d at 228.
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The clerical nature of the mistake in Harris is emphasized by the
fact that the sentence itself remained the same. Accordingly, Harris
is inapplicable when the error is not clearly administrative or clerical
but in fact speaks to a basic material term of the plea agreement or to
“the direct consequences, including the actual value of any commit-
ments made to him by the court, prosecutor, or his own counsel.”
Brady v. United States, 397 U.S. 742, 755, 25 L. Ed. 2d 747, 760 (1970)
(citations omitted).

Because the trial court in granting defendant’s MAR had indicated
that the first sentence imposed was not legally valid and the error that
gave rise to granting that MAR was not merely clerical or administra-
tive, we hold that the second sentencing hearing was in fact a “sen-
tencing” covered by N.C. Gen. Stat. 15A-1024.

B. Other Than Provided for in the Plea Agreement

Underlying the State’s argument appears to be the assumption
that there is no right to withdraw a plea when it results in a sentence
that is more beneficial to the defendant than what was provided for
in the plea agreement. This argument, however, contradicts the plain
language of N.C. Gen. Stat. § 15A-1024, which gives a defendant the
right to withdraw his plea if the trial court “determines to impose a
sentence other than provided for in the plea arrangement.” N.C. Gen.
Stat. § 15A-1024 (2003) (emphasis added). Quite simply, a sentence of
133 to 169 months imprisonment is “a sentence other than” 151 to 191
months imprisonment. Where a statute is clear and unambiguous, the
court must give the statute its plain meaning free of any judicial limi-
tation or other additional construction. State v. Camp, 286 N.C. 148,
152, 209 S.E.2d 754 (1974); see also State v. Williams, 291 N.C. 442,
230 S.E.2d 515 (1976).

To determine that there is no right to withdraw a plea when
the sentence imposed is less strict than that pled for is to read
“other than” as meaning “more punitive,” “stricter,” or “more
severe than.” Such is the type of judicial improvisation directly pro-
hibited by the case of State v. Camp, 286 N.C. 148, 209 S.E.2d 754
(1974). Furthermore, the Official Commentary accompanying this
section of the General Statutes actually indicates that a legisla-
tive committee considered and rejected the phrase “more severe
than” and instead amended the statute “to apply if there is any
change at all concerning the substance.” N.C. Gen. Stat. § 15A-1024
(2003) (emphasis added).
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There is no precedent for reading this statute to treat “other than”
as meaning “more severe than.” To the contrary, our Supreme Court
has held that section 15A-1024 applies whenever the judge “at the
time of sentencing determines that a sentence different from that
provided for in the plea arrangement must be imposed.” Williams,
291 N.C. at 446, 230 S.E.2d at 517-18 (1976) (emphasis added).

In State v. Russell, a case cited by the State, the defendant
was not permitted to withdraw his plea because the defendant’s
sentence was “consistent with” his plea bargain. 153 N.C. App. 508,
509, 570 S.E.2d 245, 247 (2002). Russell, however, involved a de-
fendant whose guilty plea contained an agreement that if he failed
to testify against a co-defendant, the State could then declare the
plea bargain null and void and pray for judgment on the guilty plea.
Such facts are distinguishable from the case sub judice wherein the
agreement was not contingent upon any further action by defendant,
and it is therefore not appropriate here to employ a Russell inquiry
into the “consistency” or “inconsistency” of the plea and the sentence
in this case.

Although it is difficult to understand why a defendant would pre-
fer to withdraw a guilty plea when he has received a lighter sentence
than he bargained for, the statute does not remove the defendant’s
right to reconsider nevertheless. Defendants often make such deci-
sions based upon the sentence which they are told they will receive,
based upon the calculation of their prior record and the severity of
the charge. When his or her prior record level is not in fact as high as
a defendant is told at the time of the plea, it is not unreasonable that
upon learning this, a defendant who claims innocence but pleads for
self-interest may change his or her mind. Our General Statutes allow
defendants that prerogative.

The record reveals that the trial court in this case, upon imposing
a sentence other than the one agreed to in the plea agreement, did not
inform defendant that he could withdraw his plea and that if he did
withdraw that plea he could reschedule until the next court calendar.
We remand for the trial court to do so in accord with the statute, and
for further proceedings not inconsistent with this opinion.

111

Because we find the first issue to be dispositive, we do not
address defendant’s other two assignments of error.
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Vacated and remanded.

Judges MCGEE and McCULLOUGH concur.

STATE OF NORTH CAROLINA v. KENNETH MICHAEL OAKLEY

No. COA03-1709
(Filed 7 December 2004)

1. Evidence— prosecution for homosexual activity with
minor—photographs of men—admissible
The court did not err in a prosecution for sexual activity by a
substitute parent in ruling that the probative value of pho-
tographs of men found in defendant’s home outweighed the dan-
ger of unfair prejudice. The photographs were corroborative of
the victim’s testimony and other witnesses had testified to
defendant’s sexual orientation. Lawrence v. Texas, 539 U.S. 558,
recognizes autonomy and personal choice within personal rela-
tionships, but does not offer constitutional protection to evidence
presented in a charge of criminally prohibited activity with
minors.

2. Sexual Offenses— sexual activity by substitute parent—
parental relationship—evidence sufficient

There was sufficient evidence of the parental relationship
in a prosecution for sexual activity by a substitute parent where
defendant, who initially had a sexual relationship with the 17-
year-old boy’s mother, obtained permission from the victim’s
parole officer for the victim to live with him and provided clothes,
food, shelter, bail, and other support, and was more than a
babysitter.

Appeal by defendant from judgment entered 20 March 2003 by
Judge Dennis J. Winner in Alamance County Superior Court. Heard in
the Court of Appeals 21 September 2004.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General Diane G. Miller, for the State.

Don Willey for defendant-appellant.
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HUNTER, Judge.

Kenneth Michael Oakley (“defendant”) appeals from a judgment
dated 20 March 2003 entered consistent with a jury verdict finding
him guilty of two counts of sexual activity by a substitute parent. For
the reasons stated within, we find no error.

The evidence tends to show that at the time of the occurrence,
defendant was a twenty-three-year-old police officer employed by
the Mebane Police Department and later the Alamance County
Sheriff’s Office. Defendant met sixteen-year-old Kevin W. O’Dell
(“O’Dell”) in 2000 while responding to a call at the home of O’Dell’s
mother, Janie Rook (“Rook”). Defendant was involved in a sexual
relationship with Rook for approximately one year. During that time,
defendant also spent time with O’Dell, buying him clothing, taking
him on a weekend trip to a North Carolina beach, and on occasion
letting O’Dell stay with him at the home he shared with another offi-
cer while O'Dell was having difficulty with Rook. During this time,
O’Dell was arrested on a number of charges and was on juvenile, and
later adult, probation for breaking and entering and various drug and
alcohol related crimes.

On 1 January 2002, Rook had O’'Dell, seventeen-years-old at that
time, arrested for underage drinking and asked family members not
to post bail for him. Defendant posted O'Dell’s bond, signed the
release forms as his temporary custodian, and took O’Dell home to
stay with him. Defendant also obtained permission from O’Dell’s
parole officer for O'Dell to live with him. During and prior to the time
O’Dell resided with defendant in January of 2002, defendant provided
him food, clothing, and shelter, as well as gave him gifts. Defendant
also had O’'Dell tested for drugs. After a confrontation between O’Dell
and defendant, defendant called the police and had O’Dell arrested
for underage drinking on 27 January 2002. Defendant then filed a peti-
tion to have O’Dell involuntarily committed on 30 January 2002 for
substance abuse treatment, again representing himself as O'Dell’s
temporary custodian.

O'Dell testified that he engaged in sexual activities with defend-
ant in exchange for money during and prior to the time he resided
with defendant. Defendant testified that he engaged in oral and anal
sex with O’'Dell while he resided with defendant.

Defendant was charged with and convicted of two counts of
sexual activity by a substitute parent. Defendant was given a sus-
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pended sentence of a term of twenty-four to thirty-eight months,
and placed on supervised probation for thirty-six months. Defend-
ant appeals.

L

[1] By his first assignment of error, defendant contends the
trial court erred in admitting certain photographs found in de-
endant’s home, as the evidence was irrelevant to the charge and
improperly prejudiced defendant in placing his sexual orientation on
trial. We disagree.

The State, over defendant’s objection, admitted a series of fifteen
photographs that depicted a number of unidentified white males.
Several of the photographs were identified as DMV photographs
which could be downloaded from the Internet, some were pho-
tographs of inmates from a police lineup, and others were unidenti-
fied young, white males. Some of the photographs depicted males
shirtless, some showed males in uniform and others showed males
handcuffed. Defendant contends that admission of these photographs
was irrelevant, immaterial, and grossly prejudicial as it improperly
put defendant’s sexual orientation on trial in violation of the Fifth and
Fourteenth Amendments of the United States Constitution and
Article I, Section 19 of the North Carolina Constitution.

Evidence is relevant if it has any tendency to make the existence
of any fact that is of consequénce to the determination of the action
more probable than it would without the evidence. N.C. Gen. Stat.
§ 8C-1, Rule 401 (2003). Relevant evidence is generally admissible
except where its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the
jury, or by consideration of undue delay, waste of time, or needless
presentation of cumulative evidence. N.C. Gen. Stat. § 8C-1, Rule 403
(2003). “[E]ven though a trial court’s rulings on relevancy technically
are not discretionary and therefore are not reviewed under the abuse
of discretion standard applicable to Rule 403, such rulings are given
great deference on appeal.” State v. Wallace, 104 N.C. App. 498, 502,
410 S.E.2d 226, 228 (1991).

In State v. Creech, the defendant was charged with multiple
counts of indecent liberties with a minor and one count of crimes
against nature. See Creech, 128 N.C. App. 592, 595, 495 S.E.2d 752,
754, disc. review denied, 348 N.C. 285, 501 S.E.2d 921 (1998). The vic-
tims in Creech were adolescent males. Id. at 593-94, 495 S.E.2d at 753.
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The State submitted evidence of photographs found in the defend-
ant’s possession of male models and men in brief clothing. Id. at 596,
495 S.E.2d at 755. The defendant contended such admissions were
unfairly prejudicial and that he was convicted because the jury
viewed him as a homosexual after seeing the photographs. Id. The
Creech Court found no prejudicial error in the introduction of the
photographs, however, as defendant testified at trial as to his sexual
encounters with men. Id. The Court also noted in Creech that other
witnesses had referred to the defendant’s sexual orientation before
the photographs were entered, and that the photographs served to
corroborate the testimony of other witnesses. Id. As a result, the
Court found the probative value of the photographs substantially out-
weighed the danger of unfair prejudice to defendant’s case. Id.

As in Creech, the State here contends that the photographs were
offered to corroborate O'Dell’s testimony regarding the sexual nature
of his relationship with defendant. Further, defendant admitted to
engaging in sexual intercourse with O’Dell at trial and other State wit-
nesses had referred to defendant’s sexual orientation prior to the
introduction of the photographs. Therefore, we find no error in the
trial court’s ruling that the probative value of the photographs out-
weighed the danger of unfair prejudice to defendant by introduction
of such evidence.

Defendant contends that the United States Supreme Court’s
recent decision in Lawrence v. Texas, 539 U.S. 558, 156 L. Ed. 2d 508
(2003), overturning its prior holding in Bowers v. Hardwick, 478 U.S.
186, 92 L. Ed. 2d 140 (1986), established constitutional protection for
decisions of personal autonomy which extends to homosexual rela-
tionships, and therefore admission of evidence which showed defend-
ant to be homosexual was grossly prejudicial. See Lawrence, 539 U.S.
at 578, 156 L. Ed. 2d at 525-26.

However, a close review of Lawrence shows the decision specifi-
cally noted that, unlike more recent same-sex sodomy statutes, the
historical record supports enforcement of sodomy statutes in situa-
tions involving adults and minors.

Laws prohibiting sodomy do not seem to have been enforced
against consenting adults acting in private. A substantial number
of sodomy prosecutions and convictions for which there are sur-
viving records were for predatory acts against those who could
not or did not consent, as in the case of a minor or the victim of
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an assault. As to these, one purpose for the prohibitions was to
ensure there would be no lack of coverage if a predator commit-
ted a sexual assault that did not constitute rape as defined by the
criminal law. Thus the model sodomy indictments presented in a
19th-century treatise addressed the predatory acts of an adult
man against a minor girl or minor boy.

Lawrence, 539 U.S. at 569, 156 L. Ed. 2d at 519-20 (citation omitted).
The Court further noted the narrow scope of its ruling by stating that,
“[t]he present case does not involve minors. It does not involve per-
sons who might be injured or coerced or who are situated in rela-
tionships where consent might not easily be refused.” Id. at 578, 156
L. Ed. 2d at 525. Thus, Lawrence’s recognition of autonomy and per-
sonal choice within consensual adult relationships does not offer
constitutional protection to evidence presented in a charge of crimi-
nally prohibited activity with minors, as is the case sub judice. See
State v. Clark, 161 N.C. App. 316, 321, 588 S.E.2d 66, 68-69 (2003).
Therefore, we find no prejudicial error in the trial court’s admission
of the photographs.

IL.

[2] Defendant next contends the trial court erred in denying defend-
ant’s motions to dismiss and to set aside the verdict for insufficient
evidence that defendant has assumed the position of a parent in the
victim’s home. We disagree.

When reviewing challenges to the sufficiency of the evidence in
criminal trials, the evidence must be reviewed in the light most favor-
able to the State. See State v. Benson, 331 N.C. 537, 544, 417 S.E.2d
756, 761 (1992). The State receives the benefit of all reasonable infer-
ences, and any contradictions or discrepancies are for the jury to
resolve. Id.

Here, defendant was charged with the crime of sexual activity by
a substitute parent. N.C. Gen. Stat. § 14-27.7(a) (2003). This crime
requires a finding that the defendant had (1) assumed the position of
a parent in the home, (2) of a minor victim, and (3) engaged in a sex-
ual act with the victim residing in the home. Id.

In State v. Bailey, this Court recently held that in order to find
a parental relationship for the purposes of § 14-27.7(a), “evidence of
the relationship between the defendant and child-victim must
provide support for the conclusion that the defendant functioned in
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a parental role. Such a parental role will generally include evidence
of emotional trust, disciplinary authority, and supervisory responsi-
bility.” Bailey, 163 N.C. App. 84, 93, 592 S.E.2d 738, 744 (2004).

Here, evidence presented at trial showed that defendant, a law
enforcement officer, was a friend of the family and initially involved
in a sexual relationship with O’Dell’s mother. Defendant provided
clothing for O’Dell, took him to court dates, and allowed O’Dell to
stay with him on occasion. Following defendant’s bailment of O’Dell
in 2002, defendant represented himself as O'Dell’s temporary custo-
dian and obtained permission from O’Dell’s parole officer for O’Dell
to live with him. Defendant paid for all of O’'Dell’s support during this
time, including food, shelter, gifts and spending money. Further,
defendant had O’Dell tested for drugs and alcohol, had O’Dell ar-
rested for underage drinking, and again represented himself as
O'Dell’'s temporary custodian in seeking an evaluation of him for
involuntary civil commitment for substance abuse. Unlike in Bailey,
where the evidence tended to show that the defendant was merely a
babysitter, 163 N.C. App. at 94, 592 S.E.2d at 745, the evidence in this
case, when viewed in the light most favorable to the State, provides
evidence of emotional trust, disciplinary authority, and supervisory
responsibility by defendant towards O’Dell.

Defendant does not dispute the other elements of the offense,
namely that O’Dell, seventeen-years-old, was a minor when the
offenses occurred and that defendant, twenty-three years old, was an
adult. Further, defendant himself testified as to the occurrence of
sexual acts with O’Dell. Therefore, as sufficient evidence of all the
elements was presented to reach the jury as to the charge of sexual
offense of a person in a parental role, the trial court did not err in its
denial of defendant’s motions to dismiss and to set aside the verdict
for insufficient evidence.

1.

Defendant raises three additional assignments of error in his
brief in a section entitled Preservation Claims, but cites no authority
in support of these claims. “ ‘Assignments of error not set out in the
appellant’s brief, or in support of which no reason or argument is
stated or authority cited, will be taken as abandoned.”” State wv.
Lioyd, 354 N.C. 76, 87, 552 S.E.2d 596, 607 (2001) (quoting N.C.R. App.
P. 28(b)(6)). Defendant’s additional assignments of error are there-
fore deemed abandoned.
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For the above reasons, we find the trial court did not err in admit-

ting the challenged State’s evidence and properly concluded there
was sufficient evidence to deny defendant’s motion to dismiss.

No error.

Judges WYNN and THORNBURG concur.

JOHN TUBIOLO anp wirg, VICKIE TUBIOLO, PrainTiFrFs v. ABUNDANT LIFE
CHURCH, INC., DEFENDANT

No. COA03-471
(Filed 7 December 2004)

1. Churches and Religion— termination of membership—core
ecclesiastical matter—no judicial involvement

The trial court should have dismissed an action against a
church for terminating plaintiffs’ membership on inaccurate
grounds. Membership in a church is a matter in which the courts
should not be involved whether the church is congregational or
hierarchical, incorporated or unincorporated.

2. Churches and Religion— adoption of bylaws—within
court’s jurisdiction

The trial court correctly denied a motion to dismiss an
action against a church claiming that the people terminating
plaintiffs’ membership were without authority to do so under
bylaws which plaintiffs contest. Plaintiffs’ membership in the
church is in the nature of a property interest, that interest is
directly implicated, and the narrow issue of whether the by-
laws were properly adopted can be addressed without resolving
ecclesiastical matters.

3. Churches and Religion— termination of membership—non-
profit corporation statutes-—constitutional provisions

The trial court should have dismissed plaintiffs’ action
against a church asserting that their membership was termi-
nated in violation of statutory provisions concerning nonprofit
corporations. A church’s criteria for membership and the man-
ner in which membership is terminated are core ecclesiastical
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matters protected by the constitutions of the United States and
North Carolina.

4. Churches and Religion— request for inspection of records
and annual meeting—standing as members—proper adop-
tion of bylaws

On remand, plaintiffs’ standing to pursue claims against their
former church for orders allowing inspection of records and for
an annual meeting are dependent on whether they were members
at the time the suit was filed. If the court determines that dis-
puted bylaws were properly adopted, then the courts have no
jurisdiction over the termination of plaintiffs’ membership and
plaintiffs would lack standing to pursue these claims.

Appeal by defendant from order entered 3 February 2003 by
Judge Kenneth C. Titus in Orange County Superior Court. Heard in
the Court of Appeals 28 January 2004.

Harriss & Marion, PL.L.C., by Joseph W. Marion, for plaintiff-
appellees.

Crews & Klein, P.C., by Paul I. Klein and Katherine Freeman,
Jor defendant-appellant.

STEELMAN, Judge.

Abundant Life Church, Inc. (defendant), is a corporation, orga-
nized and existing under the provisions of Chapter 55A of the North
Carolina General Statutes (North Carolina Nonprofit Corporation
Act). Defendant was incorporated on 8 September 1982. Both plain-
tiffs were founding members of the defendant. Plaintiff, John Tubiolo,
was one of the incorporators and an initial director of the defendant.
For a period of nearly two years prior to 5 September 2002, plaintiffs
had disputes with the pastor and leadership of the church. Plaintiffs
contend that the disputes arose out of the improper handling of
finances by defendant. Defendant contends that plaintiffs were in
“open rebellion” against the church leadership, and persistently
engaged in conduct detrimental to the body of the church. On 22
August 2002, plaintiffs, through counsel, demanded copies of certain
financial records of the church. By letter dated 5 September 2002,
defendant’s Church Council terminated plaintiffs’ membership based
upon scriptural discipline. The letter set forth six separate bases for
the termination, and recited efforts made by the church leadership to
reconcile with the plaintiffs.
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Following receipt of the letter terminating their membership in
defendant, plaintiffs filed this action on 8 October 2002. Their com-
plaint sought the following relief: (1) a preliminary and permanent
injunction enjoining defendant from terminating their membership;
(2) a court order directing defendant to allow plaintiffs to inspect cer-
tain records of defendant; (3) a court order directing defendant to
conduct an annual meeting after reasonable notice to all members.

Defendant moved to dismiss plaintiffs’ complaint for failure to
state a claim upon which relief can be granted under Rule 12(b)(6) of
the North Carolina Rules of Civil Procedure. In the alternative,
defendant moved for summary judgment under Rule 56 of the
Rules of Civil Procedure, and filed affidavits in support of this
motion. Plaintiffs filed affidavits in opposition to the motion for
summary judgment.

By order dated 3 February 2003, Judge Titus denied defendant’s
motion to dismiss and deferred ruling upon defendant’s motion for
summary judgment pending completion of discovery. The order
specifically found that it “affects a substantial right of the Defendant
and that there is no just reason to delay an appeal therefrom” pur-
suant to the provisions of Rule 54(b) of the Rules of Civil Procedure.
From the entry of this order, defendant appeals.

In its first assignment of error, defendant asserts that the trial
court erred in not granting its motion to dismiss. We agree, in part.

The gravamen of defendant’s argument, made both before the
trial court and this Court, is that the courts of this state should not
become involved in matters of church membership and church disci-
pline under the provisions of the First Amendment to the
Constitution of the United States of America and section 13 of Article
I of the Constitution of the State of North Carolina.

Based upon this theory, defendant’s motion would have been
more properly made under Rule 12(b)(1) as a motion to dismiss
for lack of subject matter jurisdiction. See Emory v. Jackson Chapel
First Missionary Baptist Church, 165 N.C. App. 489, 598 S.E.2d
667 (2004). “[QJuestions of subject matter jurisdiction may properly
be raised at any point, even in the Supreme Court.” Forsyth County
Bd. of Social Services v. Division of Social Services, 317 N.C. 689,
692, 346 S.E.2d 414, 416 (1986) (citations omitted). In Williams v.
New Hanover County Bd. of Educ., 104 N.C. App. 425, 428, 409 S.E.2d
753, 755 (1991) (quoting Harrell v. Whisenant, 53 N.C. App. 615, 617,
281 S.E.2d 453, 454 (1981)), this Court held that a “motion is prop-
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erly treated according to its substance rather than its label,” and
treated defendant’s motion as one under Rule 12(b)(1) rather than
Rule 12(b)(6). In the instant case, we treat defendant’s motion to dis-
miss as one made under Rule 12(b)(1) to dismiss for lack of subject
matter jurisdiction.

The appropriate standard of review in this case is de mnovo.
Emory, 165 N.C. App. at 491, 598 S.E.2d at 669. In considering a
motion to dismiss for lack of subject matter jurisdiction, it is ap-
propriate for the court to consider and weigh matters outside of
the pleadings. Tart v. Walker, 38 N.C. App. 500, 502, 248 S.E.2d 736,
737 (1978).

Plaintiffs’ complaint asserts three bases for their claim that
defendant improperly terminated their membership: (1) the grounds
stated in the termination letter were not accurate; (2) the persons
purporting to terminate their membership were without authority to
take that action; and (3) the termination was not conducted in a fair
and reasonable manner and in good faith as required by N.C. Gen.
Stat. § bbA-6-31(a).

[1] The courts cannot become entangled in ecclesiastical matters
of a church.

The courts of the State have no jurisdiction over and no con-
cern with purely ecclesiastical questions and controversies. . . .
[T]he courts do have jurisdiction as to civic, contract and prop-
erty rights which are involved in or arise from a church contro-
versy, including the right to determine the type organization of a
particular church.

Braswell v. Purser, 282 N.C. 388, 393, 193 S.E.2d 90, 93 (1972). Our
courts have defined an ecclesiastical matter as:

“one which concerns doctrine, creed, or form of worship of the
church, or the adoption and enforcement within a religious asso-
ciation of needful laws and regulations for the government of
membership, and the power of excluding from such associations
those deemed unworthy of membership by the legally constituted
authorities of the church; and all such matters are within the
province of church courts and their decisions will be respected
by civil tribunals.”

Eastern Conference of Original Free Will Baptists v. Piner, 267 N.C.
74, 77, 147 S.E.2d 581, 583 (1966), overruled in part on differeni



328 IN THE COURT OF APPEALS

TUBIOLO v. ABUNDANT LIFE CHURCH, INC.
[167 N.C. App. 324 (2004)]

grounds by Atkins v. Walker, 284 N.C. 306, 200 S.E.2d 641 (1973)
(quoting Western Conference of Original Free Will Baptists v. Miles,
259 N.C. 1, 10-11, 129 S.E.2d 600, 606 (1963).

Membership in a church is a core ecclesiastical matter. The
power to control church membership is ultimately the power to con-
trol the church. It is an area where the courts of this State should not
become involved. This stricture applies regardless of whether the
church is a congregational church, incorporated or unincorporated,
or an hierarchical church.

The prohibition on judicial cognizance of ecclesiastical dis-
putes is founded upon both establishment and free exercise
clause concerns. By adjudicating religious disputes, civil courts
risk affecting associational conduct and thereby chilling the free
exercise of religious beliefs. Moreover, by entering into a reli-
gious controversy and putting the enforcement power of the state
behind a particular religious faction, a civil court risks “estab-
lishing” a religion.

Crowder v. Southern Baptist Convention, 828 F.2d 718, 721 (11th
Cir. 1987).

As to the first basis for challenging the termination of their mem-
bership, that the grounds for termination are inaccurate, plaintiffs
acknowledge in their brief that:

Plaintiffs do not suggest that the trial court has the authority to
examine or decide whether the grounds set forth in the purported
termination letter were accurate or whether such grounds were
legally sufficient to cause Plaintiffs’ membership to be termi-
nated. (emphasis in original).

The Courts will not become involved in determining whether grounds
for termination of church membership are doctrinally or scripturally
correct. The trial court erred, and should have dismissed this as
a basis for plaintiffs’ claim that their membership was improperly
terminated.

[2] The second basis for plaintiffs’ assertion that their membership
was improperly terminated was that the persons purporting to termi-
nate their membership were without authority to take that action.
Attached to plaintiffs’ complaint was a copy of what appears to be a
portion of the defendant’s bylaws. Article IV is entitled “Membership”,
and section 3 provides:
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The members shall seek to live exemplary Christian lives so as to
bring honor to Christ and uphold the witness of the church.
Should the need for church discipline arise among the mem-
bership, the Senior Pastor and the Church Council shall be
responsible for administering such discipline, up to and including
dismissal from membership.

The letter dismissing the plaintiffs from the membership of defend-
ant, dated 5 September 2002, purports to be from the Church Council.
Plaintiffs’ complaint asserts that no bylaws were ever adopted by the
defendant, and that the signatories of the 5 September 2002 letter
were without authority to sign the letter. While the Courts can under
no circumstance referee ecclesiastical disputes, they can adjudicate
“property disputes”, provided that this can be done without resolving
underlying controversies over religious doctrine. Atkins v. Walker,
284 N.C. 306, 316-17, 200 S.E.2d 641, 648 (1973); citing Presbyterian
Church in United States v. Mary Elizabeth Blue Hull Memorial
Presbyterian Church, 393 U.S. 440, 21 L. Ed. 2d 658 (1969).

We hold that the plaintiffs’ membership in the defendant is in the
nature of a property interest, and that the courts do have jurisdiction
over the very narrow issue of whether the bylaws were properly
adopted by the defendant. See Bouldin v. Alexander, 82 U.S. 131,
139-140, 21 L. Ed. 69, 71-72 (1872) (“we cannot decide who ought to
be members of the church, nor whether the excommunicated have
been regularly or irregularly cut off. . . . But we may inquire whether
the resolution of expulsion was the act of the church, or of persons
who were not the church and who consequently had no right to
excommunicate others.”). This inquiry can be made without resolving
any ecclesiastical or doctrinal matters. In so holding we find the facts
of this case to be distinguishable from those in our recent opinion of
Emory v. Jackson Chapel First Missionary Baptist Church, 165 N.C.
App. 489, 598 S.E.2d 667 (2004). In Emory, the issue was a change in
the form of governance of the church, from an unincorporated asso-
ciation to a corporation. No membership rights were implicated in
this change. Thus, in Emory, we held that the controversy only bore
a “tangential relationship to property rights.” In this case, we hold
that the plaintiffs’ membership rights were directly implicated. We
thus affirm the trial court’s denial of the defendant’s motion to dis-
miss as to the second basis of plaintiffs’ first claim.

[3] The third basis for plaintiffs’ assertion that their membership was
improperly terminated was that the purported termination was in vio-
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lation of the provisions of N.C. Gen. Stat. § 55A-6-31(a). This provi-
sion deals with the termination, expulsion, and suspension of mem-
bers of a nonprofit corporation existing under the provisions of
Chapter 55A, and reads as follows:

(a) No member of a corporation may be expelled or suspended,
and no membership may be terminated or suspended, except in
a manner that is fair and reasonable and is carried out in
good faith.

The fact that defendant is a corporation under Chapter 55A does not
alter our analysis of whether the courts of this state have jurisdiction
in ecclesiastical disputes. Plaintiffs would have the courts direct that
churches cannot terminate membership without following certain
due process procedures including notice and an opportunity to be
heard. This we refuse to do. A church’s criteria for membership and
the manner in which membership is terminated are core ecclesiasti-
cal matters protected by the First and Fourteenth Amendments of the
United States Constitution and section 13 of Article I of the
Constitution of the State of North Carolina. The trial court erred and
should have dismissed this as a basis for plaintiffs’ claim that their
membership was improperly terminated.

[4] As to the plaintiffs’ remaining claims seeking an order allowing
plaintiffs to inspect certain records of defendant, and seeking an
order directing defendant to conduct an annual meeting, these claims
are dependent upon plaintiffs being members of defendant at the time
of the filing of this lawsuit. If the trial court determines that the
bylaws were duly adopted, then the courts have no jurisdiction over
the termination of the plaintiffs’ membership in defendant. Since the
termination occurred prior to the filing of this action, plaintiffs would
lack standing to pursue these two claims against the defendant, and
the trial court should dismiss plaintiffs’ action.

This matter is remanded to the trial court for further proceedings
consistent herewith.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED
FOR FURTHER PROCEEDINGS.

Chief Judge MARTIN and Judge GEER concur.
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MICHAEL D. ALLEN, EMPLOYEE, PLAINTIFF v. SOUTHAG MANUFACTURING, EMPLOYER,
AND THE PHOENIX FUND, CarriEr, NATIONAL BENEFITS OF AMERICA, INC,,
ADMINISTRATOR, DEFENDANTS

No. COA03-1598
(Filed 7 December 2004)

1. Workers’ Compensation— total disability—conflicting evi-
dence—Commission’s finding supported
There was competent evidence in a workers’ compensation
case to support the Industrial Commission’s finding of ongoing
total disability and the award of compensation and medical costs.
Although there was some evidence that defendant continued to
work after he left defendant’s employ, there was substantial med-
ical evidence that plaintiff’s condition prevented his working. The
Commission’s findings are conclusive as long as they are sup-
ported by competent medical evidence.

2. Workers’ Compensation— attorney fees—unreasonable
denial and defense of claim

The Industrial Commission did not abuse its discretion by
awarding plaintiff attorney fees in a workers’ compensation case
where defendant must have been aware of plaintiff's disability,
but failed to pay even temporary or partial compensation until
ordered to do so almost four years later. N.C.G.S. § 97-88.1.

Appeal by defendants from decision entered 16 July 2003 by the
North Carolina Industrial Commission. Heard in the Court of Appeals
20 September 2004.

Law Offices of George W. Lennon, by George W. Lennon, for
plaintiff-appellee Michael D. Allen.

Brooks, Stevens & Pope, PA., by Robert S. Welch and Jennifer S.
Shapiro, for defendant-appellants SouthAg Manufacturing, The
Phoenix Fund, and National Benefits of America, Inc.

MARTIN, Chief Judge.

Defendants appeal from an order of the North Carolina Industrial
Commission (“Commission”) awarding plaintiff (1) total disability
compensation beginning on the date of his last employment with
defendant-employer and continuing until further order of the
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Commission, (2) medical treatment related to plaintiff’s injury, and
(3) attorneys’ fees.

Beginning in February 1998, plaintiff was employed as a painter
and general laborer at SouthAg Manufacturing, a manufacturer of
heavy metal trailers. On 17 March 1999, a large piece of steel angle
iron fell on plaintiff’s left foot, fracturing his toes. The incident was
reported to plaintiff’s supervisor, and plaintiff was sent to MedFirst
Urgent Care for treatment. Defendant-employer reimbursed plaintiff
for the medical bills.

Plaintiff returned to work a week after the incident. He worked in
a light duty capacity in the inventory building and wore orthopedic
shoes. He returned to his former duties in the manufacturing building
after a week or two, and he continued to wear the orthopedic shoes
or tennis shoes since the required steel-toe boots hurt his foot.
Plaintiff’s pain, however, continued to increase, so he sought treat-
ment at Knightdale Primary Care the following month. He was re-
ferred to podiatrist Carroll Kratzer at the Raleigh Orthopaedic Clinic,
whom he saw 16 June 1999.

Dr. Kratzer found that plaintiff’s fractures were beginning to heal,
but that he had a limited range of motion in his left toes and walked
with a severe limp on his left foot. Dr. Kratzer found that plaintiff’s
symptoms were consistent with Reflex Sympathetic Dystrophy
(RSD), now called Complex Regional Pain Syndrome (CRPS), which
is an injury to the sympathetic nervous system that causes significant
pain beyond the level normally experienced with the particular injury.
Dr. Kratzer did not find, however, conclusive radiographic evidence
of CRPS. He recommended further testing, including neurological and
muscle testing, as well as aggressive physical therapy to try to
reestablish function in the foot.

On 8 October 1999, plaintiff saw neurologist David Konanc of
Raleigh Neurology Associates. After testing, Dr. Konanc determined
that plaintiff had CRPS. He recommended rest, pain medication, and
elevation and cooling of the foot. He also recommended that plaintiff
see Dr. Keith Kittelberger at Carolina Pain Consultants for evaluation
and treatment of CRPS. Dr. Kittelberger specializes in anesthesiology
and pain management.

Dr. Kittelberger treated plaintiff for the pain in his foot by
prescribing several medications and injecting local anesthetics in
plaintiff’s leg, called lumbar sympathetic blocks. The blocks, how-
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ever, did not decrease plaintiff’s pain level. Over the next year,
plaintiff saw several doctors at Carolina Pain Consultants and
received a myriad of treatments, including sympathetic blocks, med-
ication, physical therapy, and psychological counseling for coping
with pain. Dr. Kittelberger stated at his deposition that plaintiff’s con-
dition was more likely than not permanent and that it would require
long-term care.

Dr. Robert Jacobson, also at Carolina Pain Consultants, saw
plaintiff on a more regular basis than Dr. Kittelberger and agreed that
plaintiff’s condition was permanent. He testified to the following: (1)
it would be very difficult for plaintiff to return to his pre-injury work
given his degree of pain; (2) plaintiff’s pain affected his ability to con-
centrate and to work many hours at a stretch; (3) plaintiff would
probably need to take frequent unscheduled breaks in any future
employment; and (4) plaintiff could attempt a sedentary job, but it
was not likely with his pain level that he could sustain his concen-
tration and keep regular hours.

Plaintiff continued working at SouthAg Manufacturing for a
year after the incident. During that year, he was frequently absent
from work at the recommendation of his doctors and had to take
extra breaks during the day to alleviate his pain. Plaintiff stopped
working at SouthAg in March of 2000. Two employees of SouthAg
testified that plaintiff said he was leaving for another job. Plaintiff,
however, testified he left because of the pain in his foot and never
said he had another job. He testified that he has not worked at all
since leaving SouthAg.

Dr. Robért John Wilson, III, a physical medicine rehabilitation
physician with the Triangle Orthopaedic Associates, saw the plain-
tiff in the summer of 2001, more than two years after the accident. At
that time, Dr. Wilson observed that plaintiff had “extreme amounts
of limping when he walked,” “a scissoring gait,” “significant calf
atrophy,” “skin changes,” “very limited ankle motion,” and “pain
with pressure on his foot.” Dr. Wilson stated that although CRPS
typically lasts only six to twelve months, some patients develop
chronic CRPS. The plaintiff appeared to have chronic CRPS given
the continued pain, and Dr. Wilson believed the CRPS would prob-
ably last indefinitely.

After a hearing before a deputy commissioner, the deputy com-
missioner made the following factual findings: (1) the greater weight
of the evidence showed plaintiff voluntarily quit work with defend-
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ant-employer to pursue other employment; (2) there were numerous
references to plaintiff’s “work” in doctors’ reports after the date
plaintiff left SouthAg, which indicated plaintiff did work elsewhere
even though he testified he did not; and (3) plaintiff had not reached
maximum medical improvement since further treatments for his con-
dition were available. The deputy commissioner therefore concluded
that plaintiff lacked credibility and had failed to establish permanent
disability. She awarded plaintiff only four weeks of temporary total
disability because of a doctor’s note excusing plaintiff from work for
one month. She also ordered defendant to pay 25% of that amount as
attorneys’ fees and to continue to pay plaintiff’s medical costs.

The full Industrial Commission reversed the holding of the
deputy commissioner. It found, inter alia, that plaintiff suffered a
compensable injury by accident arising in and out of the course of his
employment on 17 March 1999, and that plaintiff met his burden of
proving total disability. The Commission awarded plaintiff ongoing
total disability compensation of $273.38 per week beginning on the
date of his last employment with defendant-employer in March of
2000 and continuing until further order of the Commission. The
Commission also ordered defendant-employer to pay plaintiff’s med-
ical treatment related to his compensable injury and awarded plain-
tiff attorneys’ fees pursuant to G.S. § 97-90 and § 97-88.1.

[1] The standard of review for this Court is whether the Commis-
sion’s findings of fact are supported by any competent evidence:

In reviewing an opinion and award from the Industrial
Commission, the appellate courts are bound by the Commission’s
findings of fact when supported by any competent evidence; but
the Commission’s legal conclusions are fully reviewable. An
appellate court “does not have the right to weigh the evidence
and decide the issue on the basis of its weight. The court’s duty
goes no further than to determine whether the record contains
any evidence tending to support the finding.”

Lanning v. Fieldcrest-Cannon, Inc., 352 N.C. 98, 106, 530 S.E.2d 54,
60 (2000) (quoting Anderson v. Lincoln Constr. Co., 265 N.C. 431,
434, 144 S.E.2d 272, 274 (1965)). Defendant-appellants argue that
there is no competent evidence to support the Commission’s find-
ing of total disability since there was some evidence to indicate
plaintiff continued to work after he left SouthAg Manufacturing in
March 2000. Where the evidence is conflicting, the Commission’s
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findings of fact are conclusive on appeal as long as they are sup-
ported by competent evidence. Adams v. AVX Corp., 349 N.C. 676,
682, 509 S.E.2d 411, 414 (1998). The record contains substantial med-
ical evidence, discussed above, that plaintiff’'s condition prevented
him from working in either active or sedentary jobs. We therefore find
that there is competent evidence to support the Commission’s finding
of ongoing total disability and the award of compensation and med-
ical costs.

[2] Defendant-appellants also argue that the Commission erred in
awarding plaintiff attorneys’ fees. The Commission’s findings of fact
included the following:

16. Defendants failed to properly investigate plaintiff’s claim,
denied his claim without reasonable grounds, and continued to
deny and defend his claim after the evidence established com-
pensability. Defendants also failed to comply with known statutes
and Rules of the Industrial Commission regarding the reporting,
payment, and filing of documents related to the acceptance or
denial of benefits for injuries occurring to plaintiff in his work-
place. Defendants’ actions in this case constitute stubborn,
unfounded litigiousness.

The record reflects that defendants objected to plaintiff receiving
additional medical examinations and treatment, and they denied that
his injury arose in and out of the course of his employment. Plaintiff
testified he never received a copy of Form 19, which the law requires
employers to provide to injured employees. After the injury, plaintiff
had to take frequent breaks at work, had to leave work regularly for
doctors’ appointments, and had, according to doctors’ reports, an
extreme limp and abnormal gait. Defendant-employers must have
been aware of his disability, yet they failed to pay even temporary or
partial compensation until ordered to do so almost four years later.
The Commission therefore concluded as a matter of law that defend-
ants unreasonably denied and defended this claim and awarded plain-
tiff attorneys’ fees pursuant to G.S. § 97-88.1, which states that “[i]f
the Industrial Commission shall determine that any hearing has been
brought, prosecuted, or defended without reasonable ground, it may
assess the whole cost of the proceedings including reasonable fees
for defendant’s attorney or plaintiff’s attorney upon the party who has
brought or defended them.” N.C. Gen. Stat. § 97-88.1. We conclude
that the Commission did not abuse its discretion in granting plaintiff
attorneys’ fees and affirm this award.
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Affirmed.

Judges TIMMONS-GOODSON and HUDSON concur.

STATE OF NORTH CAROLINA v. ANTHONY JARRETT

No. COA03-1248
(Filed 7 December 2004)

1. Robbery— threatened use of gun—evidence sufficient

There was sufficient evidence of armed robbery where the
victims of two robberies testified that defendant stated that he
had a gun while demanding money and that they each complied
with defendant’s command and gave him money believing that he
had a gun.

2. Robbery— instructions—threatened use of gun

The trial court did not err by instructing the jury that an
armed robbery defendant could be found guilty without finding
that he actually possessed a firearm. The clear language of
N.C.G.S. § 14-87 makes clear that the threatened use of a firearm
is sufficient, and the court’s instruction here was substantially
similar to the pattern jury instruction.

Appeal by defendant from judgment dated 26 March 2003 and
from an amended judgment dated 10 June 2003 by Judge J. Gentry
Caudill in Gaston County Superior Court. Heard in the Court of
Appeals 25 August 2004.

Attorney General Roy Cooper, by Assistant Altorney General
Spurgeon Fields, 111, for the State.

Michael E. Casterline for defendant-appellant.

BRYANT, Judge.

Anthony Bernard Jarrett (defendant) appeals a judgment dated
26 March 2003 and an amended judgment dated 10 June 2003 entered
consistent with jury verdicts finding him guilty of two counts of rob-
bery with a firearm and two counts of having attained the status of
habitual felon.
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The State’s evidence tended to show the following: At approxi-
mately 2:30 a.m. on the morning of 10 March 2002, Rebecca Sargent
(Sargent) was working as a cashier at the Bi-Lo grocery store located
at East Franklin Street in Gaston County. Defendant (whom Sargent
later identified during a photo line-up and identified in open court)
motioned to Sargent that he needed to make a purchase, and placed
two candy bars on the conveyer belt. Sargent started to bag the candy
bars when defendant told her he had a gun and asked “are you going
to give me the money?” Sargent, believing that defendant had a gun,
complied with defendant’s demand and put the money from her reg-
ister (approximately $100.00) into a bag and handed the bag to
defendant. Defendant fled from the store, and Sargent and other store
employees followed defendant to the parking lot. When outside,
Sargent saw a red car leaving the parking lot.

At approximately 7:30 a.m. that same day (10 March 2004), James
Elrod (Elrod) was working as cashier at the Bi-Lo grocery store
located at Davis Road in Gaston County. Defendant (whom Elrod
later identified at the scene of defendant’s arrest and identified in
open court) placed a pack of gum on the conveyer belt for purchase.
Elrod accepted money for the purchase of the gum, and gave defend-
ant a purchase receipt. Defendant then stated he had a gun and
demanded the money from the register. Elrod, convinced that defend-
ant possessed a gun, complied with defendant’s demand and gave
defendant the money from the register.

Officer John Terry of the Gastonia Police Department, was on
routine patrol at 8:00 a.m. that same morning (10 March 2004) when
he spotted a red car, matching the description of a red car used dur-
ing the commission of the two Bi-Lo robberies. Officer Terry, who
spotted the vehicle parked in front of a house, kept watch over the
vehicle, and radioed for back-up. While awaiting back-up, Officer
Terry observed three black males exiting the house where the car was
parked, including one black male who matched the description of the
suspect involved in both robberies. Officer Terry exited his patrol car
and attempted to arrest defendant, however, defendant was able to
escape. Officer Terry continued in pursuit, and again radioed for
back-up. Officer Ashley Helms of the Gastonia Police Department
arrived at the scene and assisted Officer Terry in apprehending
defendant. Upon searching defendant, the officers found on defend-
ant’s possession rolled coins, different denominations of money, a
package of gum, and a Bi-Lo receipt for gum. A gun was not found on
defendant’s body nor in the house from which Officer Terry saw
defendant exit.
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Defendant gave a statement to the police in which he confessed
to having committed the robberies, but denied actually possessing a
gun during commission of the robberies. At trial, defendant did not
present any evidence.

The issues on appeal are whether: (I) the convictions must be
vacated because the State failed to demonstrate defendant actually
possessed a gun (firearm) during the commission of the robberies;
and (II) the trial court erred by instructing the jury that defend-
ant could be found guilty without finding he actually possessed a
gun (firearm).

I

[1] First, defendant argues that the convictions must be vacated
because the State failed to offer evidence that defendant actually pos-
sessed a firearm during the commission of the robberies.

Defendant was indicted for and found guilty of violating N.C.
Gen. Stat. § 14-87 which provides:

(a) Any person or persons who, having in possession or with
the use or threatened use of any firearms or other dangerous
weapon, implement or means, whereby the life of a person is
endangered or threatened, unlawfully takes or attempts to take
personal property from another or from any place of business,
residence or banking institution or any other place where there is
a person or persons in attendance, at any time, either day or
night, or who aids or abets any such person or persons in the
commission of such crime, shall be guilty of a Class D felony.

N.C.G.S. § 14-87(a) (2003) (emphasis added).

Defendant argues that the State was required to prove beyond a
reasonable doubt that defendant actually possessed a firearm during
the commission of the robberies; however, defendant’s argument
clearly ignores the disjunctive construction of this statute. “To obtain
a conviction for armed robbery, it is not necessary for the State to
prove that the defendant displayed the firearm to the victim. . . . The
State need only prove that the defendant represented he had a
firearm and that circumstances led the victim reasonably to believe
the defendant had a firearm and might use it.” State v. Lee, 128 N.C.
App. 506, 510, 495 S.E.2d 373, 376 (1998) (“The State need only prove
that the defendant represented that he had a firearm and that cir-
cumstances led the victim reasonably to believe that the defendant



IN THE COURT OF APPEALS 339

STATE v. JARRETT
[167 N.C. App. 331 (2004)]

had a firearm and might use it.”); see State v. Williams, 335 N.C. 518,
521, 438 S.E.2d 727, 728-29 (1994) (concluding that defendant’s verbal
representations that he had a firearm and would shoot the victims
entitled the State to a presumption that the defendant used a
firearm); see also State v. Bartley, 156 N.C. App. 490, 496, 577 S.E.2d
319, 323 (2003) (“Where the evidence tends to show that the ‘victim
reasonably believed that the defendant possessed, or used or threat-
ened to use a firearm in the perpetration of the crime,’ . . . the result
should be the same whether a defendant verbally stated he had a
firearm or . . . visually indicated he had a firearm, even when the vic-
tim did not actually see a firearm.”) (citation omitted).

Defendant cites to State v. Faulkner, 5 N.C. App. 113, 119, 168
S.E.2d 9, 13 (1969), in support of his argument that N.C. Gen. Stat.
§ 14-87 requires that defendant must actually possess a firearm dur-
ing the commission of a robbery, however, more recent case law
articulated in Lee and Bartley, and N.C. Gen. Stat. § 14-87, make clear
threatened use of a firearm is sufficient to sustain a conviction under
the statute. In addition, this Court in State v. Jarrett, 137 N.C. App.
256, 527 S.E.2d 693 (2000), distinguished Faulkner as follows:

Defendant cites State v. Faulkner, 5 N.C. App. 113, 168 S.E.2d 9
(1969) in support of her argument that the trial court erred in
instructing the jury with respect to constructive possession. In
Faulkner, this Court wrote that “actual possession and use or
threatened use of firearms or other dangerous weapon is neces-
sary to constitute the offense of robbery with firearms or other
dangerous weapon.” Id. at 119, 168 S.E.2d at 13. In Faulkner,
however, the issue involved the nature of the alleged weapon, i.e.,
whether it was real or a toy, rather than the spatial relationship of
the defendant to the weapon.

Jarrett, 137 N.C. App. at 265, 527 S.E.2d at 699. Thus, the issue pre-
sented in Faulkner concerned whether the alleged weapon was real .
or a toy, a different issue from the one presented in the instant case.

Here, both victims of the robberies (Sargent and Elrod) testified
that defendant stated, while demanding money, that he had a gun and
that each victim complied with defendant’s command and gave him
money believing that defendant possessed a gun. This Court has
explicitly held:

Proof of armed robbery requires that the victim reasonably
believed that the defendant possessed, or used or threatened to
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use a firearm in the perpetration of the crime. State v. Thompson,
297 N.C. 285, 289, 254 S.E.2d 526, 528 (1979). The State need only
prove that the defendant represented that he had a firearm and
that circumstances led the victim reasonably to believe that the
defendant had a firearm and might use it. State v. Williams, 335
N.C. 518, 522, 438 S.E.2d 727, 729 (1994).

Lee, 128 N.C. App. at 510, 495 S.E.2d at 376. Accordingly, this assign-
ment of error is overruled.

1

[2] Second, defendant argues that the trial court erred by instructing
the jury that defendant could be found guilty without finding he actu-
ally possessed a firearm.

The trial court instructed the jury as to the following:

Now, I charge that for you to find the defendant guilty of robbery
with a dangerous weapon, the State must prove seven things
beyond a reasonable doubt:

Sixth, the defendant had a dangerous weapon in his possession
at the time he obtained the property or that it reasonably
appeared to the victim that a dangerous weapon was being used,
in which case you may infer, but you are not required to infer, that
said instrument was what the defendant’s conduct represented
it to be.

As stated in Issue I supra, the clear language of N.C. Gen. Stat.
§ 14-87, makes clear the threatened use of a firearm is sufficient to
sustain a conviction under the statute. Moreover, the trial court’s
instruction is substantially similar to the pattern jury instruction for
robbery with a firearm pursuant to N.C. Gen. Stat. § 14-87. The pat-
tern jury instruction provides in pertinent part:

The defendant has been charged with robbery with a firearm . . ..

For you to find the defendant guilty of this offense, the Sta