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1. Appointed as interim Chief Judge effective 6 August 2005 while Chief Judge John J. Carroll III is serving active

military duty.
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Workers’ Compensation— additional findings of fact re-
quired—reasonable excuse—causation
The Industrial Commission erred in a workers’ compensation
case by awarding plaintiff temporary total disability benefits and
medical expenses without making adequate findings of fact on:
(1) whether plaintiff had a reasonable excuse and the employer
was not prejudiced by the delay in giving written notice as re-
quired by N.C.G.S. § 97-22; and (2) causation of the injury. Thus,
the case is remanded for further findings.

Judge ELMORE concurring.

Judge TysoN dissenting.
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Court of Appeals 22 March 2005.
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WYNN, Judge.

The Industrial Commission is required to make findings on cru-
cial facts upon which the right to compensation depends. Gaines v.
L. D. Swain & Son, Inc., 33 N.C. App. 575, 579, 235 S.E.2d 856, 859
(1977). In this matter, the full Commission made no findings of fact
whether, under the circumstances, Plaintiff had a reasonable excuse
and the employer was not prejudiced for delay in giving written
notice as required by section 97-22 of the North Carolina General
Statutes. Additionally, the full Commission failed to make any find-
ings of fact determining causation of the injury. Accordingly, we
remand this case for further findings of fact.

Plaintiff David Noble Watts filed two workers’ compensation
claims alleging that he injured his lower back on 28 October 1999 and
26 May 2000 while lifting turbos. Mr. Watts filed an additional claim
alleging that he injured his cervical spine and right hand and fingers
while building turbos on 16 May 2000.

Following the 28 October 1999 injury, Mr. Watts went to a chiro-
practor, Dr. James Dutton, for back pain and did not report the injury
as work-related. Dr. Dutton referred Mr. Watts to Dr. Stewart Harley,
an orthopedic surgeon. On 24 November 1999, Dr. Harley saw Mr.
Watts for lower back pain. Mr. Watts told Dr. Harley the injury was
not a workers’ compensation claim.

From 28 October 1999 until he was terminated on 30 April 2001,
Mr. Watts was periodically absent from work and received short-term
disability benefits while recovering from back surgery. During this
period, Mr. Watts never told his supervisor or human resources that
his injury was work-related. Mr. Watts filed four separate weekly
indemnity forms for health benefits with Defendant Borg Warner
Automotive, Inc., and stated in the four forms that the claims were
not the result of a work-related illness or injury. Borg Warner termi-
nated Mr. Watts on 30 April 2001 for failure to comply with its
absence policy.

On 3 July 2001, Mr. Watts completed three separate Form 18s giv-
ing Borg Warner notice of the accident and claim. Borg Warner denied
the claims. The case was heard before Deputy Commissioner Morgan
S. Chapman on 11 July 2002. Deputy Commissioner Chapman filed an
Opinion and Award denying all claims. Mr. Watts appealed to the full
Commission. The full Commission reversed the award with regard to
the 28 October 1999 claim number 152657, and awarded Mr. Watts
temporary total disability benefits from 28 October 1999 through 27
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December 1999 and ordered Borg Warner to pay for related medical
expenses and attorney’s fees. Borg Warner appealed the Opinion and
Award as it related to claim number 152657.

On appeal, Borg Warner argues that the full Commission erred in
awarding Mr. Watts temporary total disability benefits and medical
expenses because (1) Mr. Watts’s claim was barred by his failure to
timely notify Borg Warner in writing of his injury; and (2) Mr. Watts
did not sustain a compensable injury arising out of his employment.
Because the full Commission failed to make adequate findings of fact
on both issues, we remand this case for further findings of fact.

The standard of review for this Court in reviewing an appeal from
the full Commission is limited to determining “whether any compe-
tent evidence supports the Commission’s findings of fact and whether
the findings of fact support the Commission’s conclusions of law.”
Deese v. Champion Int’l Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553
(2000). Our review “ ‘goes no further than to determine whether the
record contains any evidence tending to support the finding.’”
Adams v. AVX Corp., 349 N.C. 676, 681, 509 S.E.2d 411, 414 (1998)
(citation omitted). The full Commission’s findings of fact “are con-
clusive on appeal when supported by competent evidence,” even if
there is evidence to support a contrary finding, Morrison wv.
Burlington Indus., 304 N.C. 1, 6, 282 S.E.2d 458, 463 (1981), and may
be set aside on appeal only “when there is a complete lack of compe-
tent evidence to support them|[.]” Young v. Hickory Bus. Furniture,
3563 N.C. 227, 230, 538 S.E.2d 912, 914 (2000) (citation omitted).
Further, all evidence must be taken in the light most favorable to the
plaintiff, and the plaintiff “is entitled to the benefit of every reason-
able inference to be drawn from the evidence.” Deese, 352 N.C. at 115,
530 S.E.2d at 553.

Borg Warner argues that the full Commission erred in award-
ing Mr. Watts temporary total disability benefits and medical
expenses because Mr. Watts’s claim was barred by his failure to
timely notify Borg Warner, in writing, of his injury. Because the full
Commission failed to make adequate findings of fact, we remand for
further findings.

Section 97-22 of the North Carolina General Statutes provides in
pertinent part:

no compensation shall be payable unless such written notice is
given within 30 days after the occurrence of the accident or
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death, unless reasonable excuse is made to the satisfaction of the
Industrial Commission for not giving such notice and the
Commission is satisfied that the employer has not been preju-
diced thereby.

N.C. Gen. Stat. § 97-22 (2004). Section 97-22 clearly requires written
notice be given by the injured employee to the employer within thirty
days. Pierce v. Autoclave Block Corp., 27 N.C. App. 276, 278, 218
S.E.2d 510, 511 (1975).

Here, both parties agree that Mr. Watts did not give written notice
of injury to his employer until twenty months after the injury
occurred. Since Mr. Watts failed to provide written notice within the
thirty-day time period, (1) he must provide a reasonable excuse for
not giving the written notice, and (2) the employer must show preju-
dice for the delay. Id.

Section 97-22 gives the Industrial Commission the discretion
to determine what is or is not a “reasonable excuse.” N.C. Gen. Stat.
§ 97-22 (“. . . unless reasonable excuse is made to the satisfaction of
the Industrial Commission . .."”) (emphasis added). This Court has
previously indicated that included on the list of reasonable excuses
would be, for example, “‘a belief that one’s employer is already
cognizant of the accident . . . or ‘[w]here the employee does not rea-
sonably know of the nature, seriousness, or probable compensable
character of his injury and delays notification only until he reason-
ably knows . ... ” Jones v. Lowe’s Cos., Inc., 103 N.C. App. 73, 75, 404
S.E.2d 165, 166 (1991) (quoting Lawton v. County of Durham, 85 N.C.
App. 589, 592, 355 S.E.2d 158, 160 (1987)); see also Lakey v. U.S.
Aitrways, Inc., 155 N.C. App. 169, 173, 573 S.E.2d 703, 706 (2002) (rea-
sonable excuse because employer knew of injury where employee
was injured on employer’s aircraft, employer filed an incident report,
and employee saw employer’s doctor within the thirty days following
the injury); Peagler v. Tyson Foods, Inc., 138 N.C. App. 593, 603-04,
532 S.E.2d 207, 214 (2000) (reasonable excuse found because
employee did not know nature and character of injury where doctors
originally told him he had a heart attack, not a herniated disk). The
burden is on the employee to show a “reasonable excuse.” Jones, 103
N.C. App. at 75, 404 S.E.2d at 166.

In this case, Mr. Watts argues in his brief! that his fear of retalia-
tion was the “reasonable excuse” for failing timely to notify Borg

1. We note that Plaintiff-Appellee’s brief exceeded the page limit. N.C. R. App. P.
28(j). Additionally, Plaintiff-Appellee’s “Motion for Waiver of Page Limit to File
Plaintiff-Appellee’s Brief” was denied by this Court by Order dated 23 November 2004.
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Warner in writing.2 However, while the full Commission made a find-
ing of fact that the “late reporting did not prejudice defendant and
plaintiff’s failure to timely report the injury is excused,” it failed to
make findings of fact to support the conclusion that the delay was
due to a “reasonable excuse.” Instead, the full Commission made the
following conclusion of law which is not supported by adequate find-
ings of fact:

5. Plaintiff stated that he did not report his 28 October 1999
injury because when he had filed a previous workers’ compensa-
tion claim in 1991, he was moved to a job with more difficult
duties. He believed the employer was trying to make him quit. He
also stated that he feared losing his job. We find this to be a rea-
sonable excuse.

While the Industrial Commission is not required to make specific
findings of fact on every issue raised by the evidence, it is required
to make findings on crucial facts upon which the right to compensa-
tion depends. Gaines, 33 N.C. App. at 579, 235 S.E.2d at 859. Specific
findings on crucial issues are necessary if the reviewing court is to
ascertain whether the findings of fact are supported by competent
evidence and whether the findings support the conclusion of law.
Barnes v. O’Berry Ctr., 55 N.C. App. 244, 247, 284 S.E.2d 716, 718
(1981). “Where the findings are insufficient to enable the court to
determine the rights of the parties, the case must be remanded to
the Commission for proper findings of fact.” Lawton v. County
of Durham, 85 N.C. App. 589, 592, 355 S.E.2d 158, 160 (1987)
(citing Hansel v. Sherman Textiles, 304 N.C. 44, 59, 283 S.E.2d 101,
109-10 (1981)).

Whether an employee has shown reasonable excuse depends on
the reasonableness of his conduct under the circumstances. Lawton,
85 N.C. App. at 592, 355 S.E.2d at 160. We hold that in this case, the
full “Commission made no findings of fact showing that Mr. Watts

Thus, this Court did not consider that part of Plaintiff’s brief that exceeded the allow-
able page limit.

2. The dissent asserts that Plaintiff cannot provide a reasonable excuse because
“Plaintiff did not give actual notice to defendants and intentionally misrepresented his
accident.” After throughly examining the record and transcripts, we find no evidence
that Plaintiff concealed or intentionally misrepresented his injury. The record shows
that when filling out health insurance forms for time off work due to his back injury,
Plaintiff did not include that he was hurt at work. However, while he was filling out the
health insurance forms, Plaintiff informed his supervisor, Myra Butler, of the nature
and cause of his injury by stating “I did say that, you know, I'd hurt my back lifting the
turbochargers last week[.]”
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feared retaliation if he timely reported his injury.” As such, the full
Commission’s conclusion that a “reasonable excuse” existed under
section 97-22 of the North Carolina General Statutes, is not supported
by adequate findings of fact. Lawton, 85 N.C. App. at 592-93, 355
S.E.2d at 160. Accordingly, this case must be remanded for additional
findings. Additionally, if the full Commission finds these circum-
stances constitute a reasonable excuse, it must then make sufficient
findings regarding whether Borg Warner was prejudiced by the
delayed notice.3 See Lakey, 155 N.C. App. at 173, 573 S.E.2d at 706;
Pierce, 27 N.C. App. at 278, 218 S.E.2d at 511.

Borg Warner also argues that the full Commission erred in con-
cluding that Mr. Watts sustained a compensable spine injury arising
out of his employment. Because the full Commission failed to make
adequate findings of fact on causation, we must remand this matter.

The plaintiff in a workers’ compensation case bears the burden of
initially proving each and every element of compensability, including
causation.4 Whitfield v. Lab. Corp. of Am., 158 N.C. App. 341, 350,
581 S.E.2d 778, 784 (2003); Porter v. Fieldcrest Cannon, Inc., 133
N.C. App. 23, 28, 514 S.E.2d 517, 521 (1999). Since the full
Commission failed to make any findings of fact determining causa-
tion of the injury, we must remand this case for sufficient findings of
fact on causation. Lawton, 85 N.C. App. at 592, 355 S.E.2d at 160.

Remanded.
Judge TYSON dissents in a separate opinion.

Judge ELMORE concurs in a separate opinion.

3. The dissent asserts that since Plaintiff cannot meet either of the two previously
established “reasonable excuses,” i.e., that the employer had actual notice or that the
employee was unaware of the nature of his injuries, it is unnecessary to remand
this case for further findings of fact. However, section 97-22 of the North Carolina
General Statutes does not limit what constitutes a reasonable excuse, but instead
gives the Industrial Commission discretion to determine if an excuse is reasonable on
an individual basis. N.C. Gen. Stat. § 97-22 (“. . . unless reasonable excuse is made to
the satisfaction of the Industrial Commission for not giving such notice . . . .”
(emphasis added)).

4. The dissent asserts that “[nJo competent evidence substantiates the required
element of the accident causing plaintiff’s injury[,]” therefore, the Opinion and Award
should be reversed and not remanded. The dissent cites Dr. Bruce Kelly, Plaintiff’s fam-
ily physician, as testifying that “I do not think that his whatever happened at work
caused all this . . . .” Dr. Kelly went on to testify that “I think it could have, could have
aggravated, accelerated or contributed.”
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ELMORE, Judge concurring.

I concur in the result and reasoning of the majority opinion on
both issues. I write separately in an attempt to guide the Industrial
Commission on section 97-22 upon remand.

At the root of this case is the question of whether plaintiff’s ex-
cuse for not reporting an alleged on-the-job injury within thirty days
of its occurrence is reasonable, pursuant to N.C. Gen. Stat. § 97-22.
The Full Commission did not make adequate findings on this issue,
and thus we deem it necessary to remand for further consideration.

This Court has reviewed the “reasonable excuse” language in sec-
tion 97-22 many times. See, e.g., Lakey v. U.S. Airways, Inc., 155 N.C.
App. 169, 573 S.E.2d 703 (2002); Davis v. Taylor-Wilkes Helicopter
Serv., Inc., 145 N.C. App. 1, 549 S.E.2d 580 (2001); Peagler v. Tyson
Foods, Inc., 138 N.C. App. 593, 5632 S.E.2d 207 (2000); Westbrooks v.
Bowes, 130 N.C. App. 517, 503 S.E.2d 409 (1998); Jones v. Lowe’s
Companies, 103 N.C. App. 73, 404 S.E.2d 165 (1991); Lawton v.
County of Durham, 85 N.C. App. 589, 35656 S.E.2d 158 (1987);
Sanderson v. Northeast Construction Co., 77 N.C. App. 117, 334
S.E.2d 392, (1985); Hill v. Bio-Gro Systems, 73 N.C. App. 112, 326
S.E.2d 72 (1985). The majority and dissent in this case highlight a sub-
tle difference in these cases that has not been precisely addressed:
whether “reasonable excuse” should be read broadly under the cir-
cumstances or strictly construed and limited to two previously iden-
tified circumstances.

In Lawton, this Court remanded the case to the Full Commis-
sion for further findings, but not before interpreting the statutory
language.

While a belief that one’s employer is already cognizant of the acci-
dent may serve as ‘reasonable excuse’ under G.S. 97-22, see Key
v. Woodcraft, Inc., 33 N.C. App. 310, 235 S.E.2d 254 (1977), it is
not the only basis for establishing reasonable excuse. The ques-
tion of whether an employee has shown reasonable excuse
depends on the reasonableness of his conduct under the
circumstances. Where the employee does not reasonably know
of the nature, seriousness, or probable compensable character
of his injury and delays notification only until he reasonably
knows, he has established ‘reasonable excuse’ as that term is
used in G.S. 97-22. See generally 3 Larson, The Law of Workmen’s
Compensation, Section 78.40 (1983). Though plaintiff testified
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that he did not immediately realize the nature and seriousness of
his injury, the Commission made no findings whether, under the
circumstances, that constituted a reasonable excuse. Accord-
ingly, this case must be remanded for additional findings.

Lawton, 85 N.C. App. at 592-93, 355 S.E.2d at 160. Then, in Jones, the
Court quoted the language in Lawton, not of “reasonableness under
the circumstances,” but the more definitive text as what constitutes a
reasonable excuse.

A ‘reasonable excuse’ has been defined by this Court to in-
clude ‘a belief that one’s employer is already cognizant of the
accident . . .’ or ‘{w]lhere the employee does not reasonably
know of the nature, seriousness, or probable compensable char-
acter of his injury and delays notification only until he reasonably
knows. ...’

Jones, 103 N.C. App. at 75, 404 S.E.2d at 166 (internal quotations
noted above). No Court has yet to hold that any circumstance other
than the employer’s knowledge of the injury or the employee’s lack
thereof is a reasonable excuse.

The dissent argues that these are the only two circumstances that
warrant a reasonable excuse and plaintiff fails to fall into either. I
write separately to stress the fact that the majority does not agree
with this limited interpretation of “reasonable excuse.” Indeed, the
majority opinion cites Lawton for the proposition that “[w]hether an
employee has shown a reasonable excuse depends on the reason-
ableness of his conduct under the circumstances.” Lawton, 85 N.C.
App. at 592, 355 S.E.2d at 160. The fact that no opinion has found a
reasonable excuse to encompass anything other than the two identi-
fied in Jones should not limit the Commission’s determination of
what is reasonable.

TYSON, Judge dissenting.

The majority holds the Commission failed to make adequate find-
ings of fact on: (1) a reasonable excuse for plaintiff’s failure to timely
notify his employer of an industrial accident; and (2) whether plain-
tiff’s alleged injuries were caused by the accident and remands to the
Commission for further findings of fact. Under the facts of and the
law applicable to this case, remand is unnecessary. I vote to reverse
and respectfully dissent.
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I. Standard of Review

Our review of a Commission’s opinion and award “[is] limited to
reviewing whether any competent evidence supports the
Commission’s findings of fact and whether the findings of fact sup-
port the Commission’s conclusions of law.” Deese v. Champion Int’l
Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000). No findings of
fact support the Commission’s conclusions of law. This Court reviews
conclusions of law de novo. Grantham v. R. G. Barry Corp., 127 N.C.
App. 529, 534, 491 S.E.2d 678, 681 (1997), disc. rev. denied, 347 N.C.
671, 500 S.E.2d 86 (1998).

II. Notice Requirement

The Commission found as fact that “[p]laintiff did not report the
injury to his employer within 30 days” but concluded as a matter of
law that plaintiff’s twenty month delay was justified by plaintiff’s
showing a “reasonable excuse.” The majority agrees plaintiff failed to
provide defendants notice within the required thirty day time period,
but remands the matter for additional findings of fact whether a rea-
sonable excuse was given. Undisputed evidence shows plaintiff failed
to notify defendants within the statutorily required thirty days and
failed to offer any “reasonable excuse” recognized by any precedent.
Remand to the Commission for further findings of fact is unecessary.
The Commission’s opinion and award is affected with an error of law
and should be reversed.

A. Immediate Notice

N.C. Gen. Stat. § 97-22 (2003) states “every injured employee . . .
shall immediately on the occurrence of an accident . . . give or cause
to be given to the employer a written notice of the accident” and
“no compensation shall be payable unless such written notice is
given within 30 days after the occurrence of the accident.”
(Emphasis supplied). “The purpose of the notice-of-injury require-
ment is two-fold. It allows the employer to provide immediate med-
ical diagnosis and treatment . . . to minimiz[e] the seriousness of the
injury, and . . . [to] facilitate[] the earliest possible investigation of the
circumstances surrounding the injury.” Booker v. Medical Center, 297
N.C. 458, 481, 256 S.E.2d 189, 204 (1979) (N.C. Gen. Stat. § 97-22
inquiries are conducted to prevent prejudice to the employer by lack
of notice by the employee).

“The primary goal of statutory construction is to effectuate the
purpose of the legislature in enacting the statute.” Hoffman v. Great
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American Alliance Ins. Co., 166 N.C. App. 422, 427, 601 S.E.2d
908, 912 (2004). We are required to interpret notice requirements in
N.C. Gen. Stat. § 97-22 to protect the employer’s right and to require
timely notice of injury. See Davis v. Taylor-Wilkes Helicopter Serv.,
Inc., 145 N.C. App. 1, 2, 549 S.E.2d 580, 581 (2001) (Both parties
knew of the plaintiff’s injury within thirty days but believed the plain-
tiff was an “independent contractor” when he was, in fact, an
employee. The Court found reasonable excuse and no prejudice in
the delay). Cases cited within Judge Elmore’s concurring opinion
show either the employer had actual knowledge of the injury or the
plaintiff was unaware a compensable injury had occurred: Lakey v.
U.S. Airways, Inc., 155 N.C. App. 169, 573 S.E.2d 703 (2002) (The
defendant failed to allege prejudice and the delay of five months for
written notice did not prejudice the defendant. The Court held the
defendant had notice because the plaintiff’s incident report was made
after the flight was complete.), disc. rev. denied, 357 N.C. 251, 582
S.E.2d 271 (2003); Westbrooks v. Bowes, 130 N.C. App. 517, 503 S.E.2d
409 (1998) (The defendant conceded immediate notice but contended
prejudice by the surviving spouse’s filing of a claim a year late. The
court remanded for a finding of prejudice because the Commission’s
award failed to address it.); Hill v. Bio-Gro Systems, 73 N.C. App.
112) 326 S.E.2d 72 (1985) (The employee told his supervisor about the
accident within a week, but had not suffered any pain and was
unaware of his injury. The Court found the defendant was not preju-
diced in the delay.); Sanderson v. Northeast Construction Co., 77
N.C. App. 117, 334 S.E.2d 392 (1985) (The employer was on construc-
tive notice because it received a doctor’s bill for plaintiff’s injury
within a month. The Court found no prejudice in the delay.); see also
Chilton v. School of Medicine, 45 N.C. App. 13, 262 S.E.2d 347 (1980)
(The plaintiff was not barred by failure to notify the employer within
thirty days where school faculty had personal knowledge of the plain-
tiff’s injury as it happened.).

Here, plaintiff failed to immediately and timely report his al-
leged 28 October 1999 injury to defendants until July 2001, more
than twenty months after the accident. No precedent has allowed a
reasonable excuse for a twenty month delay. Under N.C. Gen. Stat.
§ 97-22, plaintiff’s failure to provide notice “immediately on the
occurrence of an accident” which caused his alleged injuries bars his
workers’ compensation claim.
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B. Reasonable Excuse

Plaintiff’s failure to timely report the accident places the burden
on him to provide a “reasonable excuse” for his delay. The
Commission must find and be “satisfied that the employer has not
been prejudiced.” N.C. Gen. Stat. § 97-22.

The Commission concluded plaintiff’s “fear[] [of] losing his job”
was a reasonable excuse for his unduly delayed notification to
defendants of his injuries. The majority remands to the Full
Commission because “the full Commission made no findings of fact
showing that [plaintiff] feared retaliation if he timely reported his
injury” and whether this “fear” was a reasonable excuse. Id.; Lawton
v. County of Durham, 85 N.C. App. 589, 592-93, 355 S.E.2d 158, 160
(1987) (The Commission did not address the employee’s allegation
that he did not “realize the nature and seriousness of his injury”).

Defendants argue plaintiff failed to give and cannot provide a rea-
sonable excuse for his prejudicial failure to provide written notice to
his employer within thirty days. I agree. “The burden is on the em-
ployee to show a ‘reasonable excuse.’ ” Jones v. Lowe’s Companies,
103 N.C. App. 73, 75, 404 S.E.2d 165, 166 (1991) (quoting Lawton, 85
N.C. App. at 592, 355 S.E.2d at 160) (Two months after the injury, the
employee gave oral notice and sought treatment. Three months after
injury, the employee gave written notice. The Court found a reason-
able excuse because the plaintiff did not know he was hurt). All prior
cases recognized a “reasonable excuse” as either “ ‘a belief that one’s
employer is already cognizant of the accident . . .” or ‘{where] the
employee does not reasonably know of the nature, seriousness, or
probable compensable character of his injury and delays notification
only until he reasonably knows . . . .”” Id. Undisputed facts show
plaintiff cannot justify his failure of notice under either exception to
excuse his noncompliance with the statute.

1. Employer Knew of Injury

The Commission erred in concluding as a matter of law that plain-
tiff gave a reasonable excuse for his failure to notify defendants of
the accident. We all agree no findings of fact show the employer was
“cognizant of the accident.” Id. The Commission found: (1) “plaintiff
did not report a work-related injury to defendant-employer[;]” (2)
plaintiff “did not mention anything about an injury at work to [the
human relations coordinator;]” and (3) “when [plaintiff] complet[ed]
the forms regarding disability associated with the neck surgery,” he
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affirmatively “checked the box stating that the condition was not the
result of a work-related illness or injury.” (Emphasis added). The
Commission’s findings of fact directly conflict with his employer
being “cognizant of the accident” to excuse plaintiff’s failure to timely
report. Id.

Plaintiff not only failed to report his accident to defendants but
affirmatively represented his injury was not related to his employ-
ment. Plaintiff cannot meet his burden of proving a reasonable
excuse existed for his failure to notify his employer of the accident.

2. Plaintiff was Unaware of Injury

We also all agree the Commission’s findings of fact also cannot
support a conclusion that plaintiff was unaware “of the nature, seri-
ousness, or probable compensable character of his injury.” Id. The
Commission found plaintiff was injured on 28 October 1999, visited a
chiropractor on 1 November 1999, “missed approximately two weeks
of work,” and was treated by an orthopedic surgeon. Plaintiff sought
treatment from his chiropractor within four days of his injuries.
Plaintiff was obviously aware of his injuries throughout these visits
and knew or should have known of “the nature, seriousness, or
probable compensable character of his injury.” Jones, 103 N.C. App.
at 75, 404 S.E.2d at 166. Plaintiff cannot meet his burden of showing
a reasonable excuse by not realizing the “seriousness” of his injuries.
Id. Undisputed facts also show plaintiff had previously filed a work-
ers’ compensation claim and was aware of his duty to promptly notify
his employer.

N.C. Gen. Stat. 97-22 requires that a “reasonable excuse is made
to the satisfaction of the Industrial Commission.” The Commission’s
finding of fact stated, plaintiff’s “late reporting did not prejudice
defendant[s] and plaintiff’s failure to timely report the injury is
excused.” The majority correctly holds the Commission failed to
make a finding of fact to support its conclusion that plaintiff had a
“reasonable excuse.” N.C. Gen. Stat. § 97-22.

Undisputed evidence shows plaintiff cannot provide a reasonable
excuse to the Commission for his failure to timely notify defendants
of his injury. Plaintiff did not give actual notice to defendants and
intentionally misrepresented his accident. Defendants were not “cog-
nizant of the accident” and plaintiff was aware “of the nature, seri-
ousness, or probable compensable character of his injury.” See Jones,
103 N.C. App. at 75, 404 S.E.2d at 166.
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Plaintiff’s actions directly contravene the purpose of the notice
requirement in N.C. Gen. Stat. § 97-22. This Court has recognized
claims by a plaintiff where timely notice was not given, if the plaintiff
was unaware of the serious nature of their injury. See Peagler v.
Tyson Foods, Inc., 138 N.C. App. 593, 532 S.E.2d 207 (2000) (The
plaintiff filed a claim after thirty days but showed reasonable excuse
that doctors mis-diagnosed his injury as a heart attack when the
actual injury was a herniated disc and the plaintiff depended on his
wife and doctor to notify the defendant of his work-related injuries.).

Here, plaintiff knew of his injuries, immediately sought treat-
ment for them, and did not report the accident to his employer.
Plaintiff’s actions are easily distinguishable from all precedents
upholding reasonable excuses. Plaintiff claims he failed to report his
injuries for “fear[] [of] losing his job.” The purpose of the notice
requirement in N.C. Gen. Stat. § 97-22 is not for the benefit of the
employee, but rather to provide actual notice to the employer.
Plaintiff cannot meet his burden to show a reasonable excuse. Jones,
103 N.C. App. at 75, 404 S.E.2d at 166. The Commission’s opinion and
award should be reversed.

C. Prejudice to Employer

Defendants suffered prejudice as a matter of law by plaintiff’s
delay regardless of the Commission’s conclusion that plaintiff had a
reasonable excuse.

N.C. Gen. Stat. § 97-22 requires both a “reasonable excuse” and a
showing “that the employer has not been prejudiced” if notice of an
injury is untimely. “If prejudice is shown, [e]mployee’s claim is barred
even though he had a reasonable excuse for not giving notice of the
accident within 30 days.” Id. at 76, 404 S.E.2d at 167. The purpose of
the requirement of notice is to prevent prejudice toward the
employer. “The purpose is dual: First, to enable the employer to pro-
vide immediate medical diagnosis and treatment with a view to mini-
mizing the seriousness of the injury; and second, to facilitate the
earliest possible investigation of the facts surrounding the injury.” Id.
at 76-77, 404 S.E.2d at 167; Booker, 297 N.C. at 481, 256 S.E.2d at 204;
see 2B Larson’s Workmen’s Compensation Law § 78.10, 15-102.

Plaintiff delayed reporting his accident for nearly two years after
it occurred. Without notice, defendant-employer was: (1) unable to
provide plaintiff with immediate medical diagnosis; (2) unable to pro-
vide plaintiff with treatment and could not initiate the earliest possi-
ble investigation of the facts; (3) unable to interview employees who
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may have witnessed plaintiff’s injuries; (4) unable to investigate the
site where the alleged injury occurred; and (5) unable to provide or
direct plaintiff’s medical treatment. Jones, 103 N.C. App. at 76-77, 404
S.E.2d at 167.

We all agree that although “the Commission is not required to
make findings of fact concerning each question raised by the evi-
dence, . . . it is required to make specific findings pertaining to these
crucial facts upon which plaintiff’s claim rests.” Barnes v. O’Berry
Center, 55 N.C. App. 244, 246, 284 S.E.2d 716, 717 (1981).

The Commission’s conclusion of law, “[d]efendant-employer has
not shown prejudice for plaintiff’s late filing of this claim” is un-
supported by its findings of fact. The only finding of fact made by
the Commission is plaintiff’s “late reporting did not prejudice defend-
ant . ... " This statement is actually a conclusion of law and does not
explain or support the Commission’s finding. The Commission failed
to consider each of the factors above. Jones, 103 N.C. App. at 76-77,
404 S.E.2d at 167. If no finding of fact supports the Commission’s con-
clusion of law, our review is de novo. Grantham, 127 N.C. App. at 534,
491 S.E.2d at 681. Defendants were prejudiced by plaintiff’s delayed
notification as a matter of law. Jones, 103 N.C. App. at 76, 404 S.E.2d
at 167. Remand is unnecessary where plaintiff cannot offer any rec-
ognized “reasonable excuse” to overcome prejudice to defendants.
The Commission’s opinion and award should be reversed.

ITII. Causation

Defendants argue the Commission failed to make adequate find-
ings of fact on causation.

We all agree the Commission “failed to make adequate findings of
fact on causation,” but the majority remands for further findings of
fact. Our Supreme Court has repeatedly held “that the entirety of cau-
sation evidence” must “meet the reasonable degree of medical cer-
tainty standard necessary to establish a causal link between” the
plaintiff’s accident and their injury. Holley v. ACTS, Inc., 357 N.C.
228, 234, 581 S.E.2d 750, 754 (2003); Edmonds v. Fresenius Med.
Care, 165 N.C. App. 811, 600 S.E.2d 501 (2004) (J. Steelman, dis-
senting), rev'd per curiam, 359 N.C. 313, 608 S.E.2d 755 (2005);
Alexander v. Wal-Mart Stores, Inc., 166 N.C. App. 563, 603 S.E.2d 552
(2004) (J. Hudson dissenting), rev’d per curiam, 359 N.C. 403, 610
S.E.2d 374 (2005).

“Unless a causal connection between employment and injury is
proved, the injury is not compensable. The burden of proving the
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causal relationship or connection rests with the claimant.” Arp v.
Parkdale Mills, Inc., 150 N.C. App. 266, 274, 563 S.E.2d 62, 68 (2002)
(J. Tyson, dissenting), rev’d per curiam, 356 N.C. 657, 576 S.E.2d 326
(2003). “The rule of causal relation is ‘the very sheet anchor of the
Workmen’s Compensation Act,” and has been adhered to in our deci-
sions, and prevents our Act from being a general health and insurance
benefit act.” Id. (quoting Bryan v. First Free Will Baptist Church,
267 N.C. 111, 115, 147 S.E.2d 633, 635 (1966)).

“Although expert testimony as to the possible cause of a medical
condition is admissible[,] . . . it is insufficient to prove causation, par-
ticularly ‘when there is additional evidence or testimony showing the
expert’s opinion to be a guess or mere speculation.” ” Edmonds, 165
N.C. App. at 818, 600 S.E.2d at 506 (quoting Holley, 3567 N.C. at 233,
581 S.E.2d at 753).

“Although medical certainty is not required, an expert’s ‘specula-
tion’ is insufficient to establish causation.” Holley, 357 N.C. at 234,
581 S.E.2d at 754. In Alexander, our Supreme Court held “the role of
the Court of Appeals is ‘limited to reviewing whether any competent
evidence supports the Commission’s findings of fact and whether the
findings of fact support the Commission’s conclusions of law.” ” 166
N.C. App. at 573, 603 S.E.2d at 558 (quoting Deese, 352 N.C. at 116, 530
S.E.2d at 553).

Plaintiff’s orthopedic surgeon, Dr. Moody, testified plaintiff’s
“work injury could have aggravated and caused the onset of symp-
toms in the neck and low back” or could have been caused by plain-
tiff’s recreational weight lifting or working on his home. Plaintiff’s
family physician, Dr. Kelly, also testified concerning plaintiff’s
injuries, “I do not think that his whatever happened at work caused
all this . . . .” Dr. Kelly later added, “I think it could have, could have
aggravated, accelerated or contributed.” This testimony is insuffi-
cient to prove causation.

[M]edical experts were asked only whether “ ‘a particular event
or condition could or might have produced the result in question,
not whether it did produce such result.” ” Lockwood v. McCaskill,
262 N.C. 663, 668, 138 S.E.2d 541, 545 (1964) (quoting Stansbury,
North Carolina Evidence § 137, at 332 (2d ed. 1963)). With the
adoption of Rule 704 in 1983, experts were allowed to testify
more definitively as to causation. N.C.G.S. § 8C-1, Rule 704. While
the “could” or “might” question format circumvented the admissi-
bility problem, it led to confusion that such testimony was suffi-
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cient to prove causation. See Alva v. Charlotte Mecklenburg
Hosp. Auth., 118 N.C. App. 76, 80-81, 453 S.E.2d 871, 874 (1995) (a
case that erroneously relied on Lockwood an opinion on the
admissibility of expert opinion testimony, to find “could” or
“might” testimony sufficient to prove causation). Although expert
testimony as to the possible cause of a medical condition is
admissible if helpful to the jury, Cherry, 84 N.C. App. at 604-05,
353 S.E.2d at 437, it is insufficient to prove causation . . . .

Holley, 357 N.C. at 232-33, 581 S.E.2d at 753 (emphasis supplied).

Plaintiff’s physicians testified only to “possibility” and not to a
“medical certainty” or that it is more likely plaintiff’s injuries were
caused by his accident. Id. at 234, 5681 S.E.2d at 754. Possibility or
might testimony “is insufficient to prove causation.” Id. The entirety
of plaintiff’s expert medical testimony is “possibility” and “specula-
tion” and does not meet plaintiff’s burden to show the necessary
degree of “medical certainty” to prove causation. Id.

Remand for further findings of fact could give plaintiff a second
bite at the apple. Plaintiff fully litigated his claim and failed to prove
causation. The majority perpetuates and encourages both fraudulent
and stale claims against employers by employees who fail to report
injuries for nearly two years and who fail to establish their injuries
were caused by their alleged accident.

The Commission failed to make any findings of fact on the cause
of plaintiff’s injuries, but concluded “[p]laintiff sustained an injury by
accident arising out of his employment with defendants as a direct
result of the work assigned on or about 28 October 1999.” No compe-
tent evidence substantiates the required element of the accident
causing plaintiff’s injury. The Commission’s conclusion of law that
“plaintiff suffered a compensable injury” is not supported by any
competent evidence in the record. The Commission’s opinion and
award should be reversed.

III. Conclusion

Plaintiff failed to report his injury “immediately” to defendants
within the statutorily required thirty day requirement and failed to
provide a reasonable excuse for his twenty month delay. N.C. Gen.
Stat. § 97-22 (2003). Defendants were prejudiced as a matter of law by
plaintiff’s unduly delayed notification.

The Commission’s conclusion of law that “plaintiff suffered a
compensable injury” is not supported by any competent evidence or
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findings of fact. No competent evidence substantiates the required
element of causation. Plaintiff’s claim for temporary total disability
compensation should be denied. I vote to reverse the Commission’s
opinion and award. I respectfully dissent.

STATE OF NORTH CAROLINA v. CELESTIO LEFRANZ HARRINGTON
AND CHRIS RATTIS

No. COA04-500
(Filed 21 June 2005)

1. Criminal Law— joinder—common scheme to distribute
marijuana

The trial court did not abuse its discretion in a drug case by
joining defendants’ cases for trial over their objections, because:
(1) defendants failed to show that they were deprived of a fair
trial when evidence presented by the State including marijuana,
large amounts of money, and drug paraphernalia, found at both
an apartment and a house was ample evidence to convict both
defendants of the marijuana charges individually or jointly; (2) a
coparticipant’s testimony was relevant to the conspiracy charge
and would have been admissible against defendants individually
in separate trials; and (3) the State sought to hold defendants
accountable for the same crimes that arose at the same time, and
the State’s evidence was sufficient to show that defendants were
involved in a common scheme to distribute marijuana.

2. Drugs— trafficking in marijuana by possession, manufac-
ture, and transportation—conspiracy to traffic mari-
juana—maintaining a place to keep a controlled sub-
stance—motion to dismiss—sufficiency of evidence

The trial court did not err by denying defendants’ motions to
dismiss the charges of trafficking in marijuana by possession and
manufacture, the conspiracy charges, and the charge of main-
taining a place to keep and sell marijuana, but erred by denying
defendants’ motion to dismiss the charges of trafficking in mari-
juana by transportation, because: (1) the evidence of drug
paraphernalia found in various areas of the house where
both defendants resided and the testimony of a coparticipant
that both defendants were engaged in the sale of marijuana and
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that both had access to the garage was sufficient for the issue of
possession to survive a motion to dismiss; (2) evidence of scales
and plastic bags found with marijuana is sufficient evidence for
the issue of manufacturing to be submitted to the jury; (3) there
was insufficient evidence that defendants had carried or moved
the marijuana from one place to another for the transportation
charges; (4) the State presented a number of different acts which
when taken together amount to substantial evidence that defend-
ants had agreed to distribute marijuana for the conspiracy
charge; and (5) although one defendant contends that neither the
jury nor the trial court specifically found that he intentionally vio-
lated N.C.G.S. § 90-108(a) and thus the violation should have only
been a Class 1 misdemeanor instead of a Class 1 felony, defend-
ant did not present an argument in support of this assignment of
error, defendant did not object to the jury instructions at trial nor
did he assign them as error, and by finding defendant guilty of
maintaining a place for keeping controlled substances, the jury
inherently found defendant did so intentionally.

. Evidence— prior crimes or bad acts—relevant to conspir-

acy charge

The trial court did not abuse its discretion in a drug case by
admitting evidence of defendant’s other crimes or wrongs under
N.C.G.S. § 8C-1, Rule 403, because: (1) the evidence was relevant
to an issue other than defendant’s propensity to commit the
crime; (2) the State offered the prior acts as being relevant to the
issue of conspiracy since testimony offered included facts that
were sufficiently similar to facts involved in the present charges
including that he lived at the pertinent house address and had
scales similar to those found in the apartment; and (3) defendant
does not show that a different result would have been reached by
the jury if this evidence had been excluded or that he was preju-
diced in any way.

. Sentencing— decision to have jury trial—statutory mini-

mum time

The trial court did not err or commit plain error in a drug case
by allegedly considering defendant’s decision to have a jury trial
when imposing his sentence, because: (1) defendant was sen-
tenced to the statutory minimum amount of time for each con-
viction; and (2) the trial court consolidated the charges of main-
taining a place for keeping a controlled substance and conspiracy
to traffic in marijuana for sentencing.
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5. Constitutional Law— effective assistance of counsel—con-
cession of guilt

Defendant did not receive ineffective assistance of counsel in
a drug case even though he contends his counsel allegedly con-
ceded his guilt in the closing argument without having defend-
ant’s consent, because: (1) the pertinent statement when viewed
in context does not concede any crime; (2) counsel’s statement to
the jury suggested that defendant may have been guilty of lesser
offenses involving marijuana in the past, such as smoking mari-
juana, but was not guilty of trafficking in marijuana; (3) counsel’s
statement taken in context was consistent with the overall theory
of his closing argument that defendant was not guilty of traffick-
ing in marijuana; and (4) defendant was not prejudiced since both
the trial court and defense counsel took adequate measures to
correct any prejudicial effect of counsel’s statement.

6. Appeal and Error— preservation of issues—failure to argue

Defendant’s remaining assignments of error are deemed
abandoned under N.C. R. App. P. 28(b)(6) because defendant
failed to argue them.

Appeal by defendants from judgments entered 29 September 2003
by Judge James Floyd Ammons, Jr. in Superior Court, Cumberland
County. Heard in the Court of Appeals 11 January 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General E. Burke Haywood and Assistant Attorney General
Steven Armstrong, for the State.

Jeffrey Evan Noecker for defendant Celestio Lefranz
Harrington.

McCotter, Ashton & Smith, PA., by Rudolph A. Ashton, III and
Kirby H. Smith, 111, for defendant Chris Rattis.

McGEE, Judge.

Celestio Lefranz Harrington (Harrington) and Chris Rattis
(Rattis) (collectively defendants) were convicted of trafficking in
marijuana by possession, trafficking in marijuana by manufacture,
trafficking in marijuana by transportation, conspiracy to traffic mari-
juana, and maintaining a place to keep a controlled substance.
Defendants were each sentenced to four consecutive terms of thirty-
five to forty-two months.
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The State’s evidence at trial showed that on 10 April 2002, S.B.I.
Special Agent Errol Jarman (Agent Jarman) intercepted a United
Parcel Service package that he believed contained marijuana. Based
on a canine inspection, Agent Jarman obtained a search warrant for
the package and discovered marijuana therein. The package was
addressed to a woman at 405-B Monza Court (the apartment). Agent
Jarman and the Fayetteville Police Department conducted a con-
trolled delivery of the package to the apartment. The apartment
was leased to Charles Veal (Veal). Rattis was the only person at the
apartment when Agent Jarman, working undercover, delivered the
package.

After the package was delivered, the police entered the apart-
ment to conduct a search pursuant to a warrant. They found scales,
packages of sandwich bags, a .38 caliber revolver, bullets, and a block
of marijuana. Rattis was detained by the police, after trying to exit the
rear of the apartment.

The police also searched a vehicle located outside of the apart-
ment that Rattis said belonged to a friend. Police found a rental agree-
ment in the vehicle in the name of Joi Norfleet (Norfleet), for a house
located at 6313 Rhemish Drive (the house). Police officers went to
the house, which was five miles from the apartment. Norfleet
answered the door and permitted the police to search the house,
except for Harrington’s bedroom. Defendants were both residents of
the house, along with Norfleet.

In the garage of the house, police found a locked cardboard con-
tainer, a large plastic outdoor trash bag filled with one to two thou-
sand “dime bags” generally used for storing small amounts of mari-
juana, and a trash can with marijuana residue and seeds in it. Inside
the house, police found a small bag of marijuana in one of Norfleet’s
dressers. In the kitchen, the police found a bag of marijuana, a digital
scale, and a vacuum sealer, which is often used to package marijuana.
In the bedroom shared by Rattis and Norfleet, the police found guns,
a book on drug enforcement, large amounts of money, and multiple
identification documents with Rattis’s picture but with different
names. The police also found a key to the locked cardboard container
they had seen in the garage. When they opened the locked container,
they found more than fifty-eight pounds of marijuana bricks, along
with a note from Norfleet dated 7 April 2002, which indicated
Norfleet had opened one of the bricks of marijuana, had sold a cou-
ple of ounces, and had kept some for herself.



IN THE COURT OF APPEALS 21

STATE v. HARRINGTON
[171 N.C. App. 17 (2005)]

Since Harrington was not present at the house, the police
obtained a warrant to search his bedroom. In the bedroom, police
found a set of scales, plastic bags containing marijuana residue, a
bullet-proof vest, approximately $2,000 in cash, some credit cards
bearing various names, and a large amount of marijuana.

Defendants, Norfleet, and Veal were arrested. Norfleet was
offered a lesser sentence to testify against Veal and defendants. She
testified that Veal and defendants had previously lived together in a
house located at 6121 Conoway Drive, and that she thought Veal and
defendants had engaged in distributing drugs. Norfleet further testi-
fied that she and defendants later lived together at the house located
at 6313 Rhemish Drive, and that Veal lived at the apartment, but occa-
sionally came to the house. Norfleet testified that defendants were
selling marijuana, that the house was used for storing marijuana, and
that the apartment was used for distribution.

During the trial, Veal changed his plea of not guilty to guilty.
Defendants were given the same opportunity to change their pleas
but chose to continue their jury trial. Harrington did not present any
evidence, but Rattis testified on his own behalf.

Rattis testified that he was involved in many moneymaking enter-
prises, including buying and selling vehicles at auctions, working in
the restaurant business, and working as a music promoter. He also
testified that he had been unable to open a bank account in the
United States because he was a Jamaican citizen, so he had to keep
his money in his bedroom. Rattis further testified that he had been
thinking about moving out of the house, and that he had gone to talk
with a rental agent on 10 April 2002. When the agent was unavailable,
Rattis went to the apartment to watch television while he waited for
the rental agent to return. He also testified that he met women at the
apartment because he did not want to tell people where he lived, and
he did not want to bring other women to the house where he lived
with Norfleet. Rattis testified that he was watching the news when a
man arrived with a package. He stated that he refused to accept the
package because it was not addressed to Veal or Veal’s girlfriend, but
that nevertheless, the delivery person left the package on the floor.
Rattis testified that soon after the delivery, people banged on the
door, entered the apartment, and pointed a firearm at his chest, which
is why he went to the rear sliding door. He also testified that he did
not know about the marijuana in the garage of the house because he
had been out of town for several weeks.
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[1] Defendants first argue that the trial court erred in joining defend-
ants’ cases for trial, over their objections. Defendants filed a motion
for severance, which was argued at a pre-trial hearing. Harrington
renewed his motion to sever at the close of the State’s evidence, and
at the close of all of the evidence. The trial court allowed joinder and
denied all motions to sever. Defendants argue that by joining their
cases, the trial court denied defendants a fair trial.

Upon written motion of the State, a trial court may join the trials
for two or more defendants “[wlhen each of the defendants is
charged with accountability for each offense,” or when the several
offenses charged were “part of a common scheme or plan; . . . part of
the same act or transaction; or . . . so closely connected in time, place,
and occasion that it would be difficult to separate proof of one charge
from proof of the others.” N.C. Gen. Stat. § 156A-926(b)(2) (2003). The
State, in the present case, moved to join defendants’ trials because
each defendant was charged with the accountability of each offense,
and because the evidence tended to show that defendants were
engaged in a common scheme or plan to distribute marijuana.

Defendants each assert that the State’s public policy interests
“cannot stand in the way of a fair determination of guilt or inno-
cence.” See State v. Hucks, 323 N.C. 574, 582, 374 S.E.2d 240, 245
(1988). The trial court must, upon motion, “deny a joinder for trial or
grant a severance of defendants” when necessary to fairly determine
“the guilt or innocence of one or more of the defendants.” N.C. Gen.
Stat. § 156A-927(c)(2) (2003). However, “[t]he trial court’s decision as
to whether to grant a motion for severance under the statute is an
exercise of discretion, and its ruling will not be disturbed on appeal
unless the defendant demonstrates an abuse of discretion which
effectively deprived him of a fair trial.” Hucks, 323 N.C. at 582, 374
S.E.2d at 245. “An appellate court should affirm a discretionary deci-
sion by the trial court that is supported by the record, and reverse
only where the decision is manifestly unsupported by reason and so
arbitrary that it could not have been the result of a reasoned deci-
sion.” State v. Morgan, 359 N.C. 131, 14849, 604 S.E.2d 886, 897
(2004) (internal quotations and citations omitted).

Defendants argue that by joining their cases, the trial court
forced defendants to defend themselves against each other, rather
than against the charges. They argue that while examining witnesses,
each of their defense counsel had to deflect the blame from his
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respective client by casting blame on the other. Defendants further
argue that their defenses were inherently antagonistic and that evi-
dence was admitted at trial that would have been excluded had
defendants been tried separately. See State v. Foster, 33 N.C. App.
145, 149, 234 S.E.2d 443, 446 (1977) (stating “the existence of antago-
nistic defenses, or the admission of evidence[,] which would be
excluded on a separate trial,” was evidence that “a joint trial would
be prejudicial and unfair”). Specifically, Rattis argues that the evi-
dence of other crimes or wrongful acts committed by Harrington had
no probative value for Rattis, and therefore prejudiced Rattis.
Harrington similarly argues that there was no evidence linking him to
the apartment, and that in a separate trial this evidence would not
have been admitted against him. We note, however, that Norfleet’s
testimony that defendants would sometimes go to the apartment and
that defendants used the apartment to distribute marijuana, linked
Harrington to the apartment.

The admission of evidence that would not be admitted in separate
trials or the presence of antagonistic defenses does not necessarily
require severance. See State v. Nelson, 298 N.C. 573, 587, 260 S.E.2d
629, 640 (1979), cert. denied, Jolly v. North Carolina, 446 U.S. 929, 64
L. Ed. 2d 282 (1980). Rather, “[t]he test is whether the conflict in
defendants’ respective positions at trial is of such a nature that, con-
sidering all of the other evidence in the case, defendants were denied
a fair trial.” Id. In the present case, defendants fail to show that they
were deprived of a fair trial. Evidence presented by the State, includ-
ing marijuana, large amounts of money, and drug paraphernalia,
found at both the apartment and the house was ample evidence to
convict both defendants of the marijuana charges, individually or
jointly. Furthermore, Norfleet’s testimony was relevant to the con-
spiracy charge, and would have been admissible against defendants
individually in separate trials. Therefore, defendants’ arguments of
possible prejudice are insufficient to show that the trial court abused
its discretion in joining the cases for trial. The State sought to hold
defendants accountable for the same crimes that arose at the same
time, and the State’s evidence was sufficient to show that defendants
were involved in a common scheme to distribute marijuana. The trial
court did not err in joining defendants’ cases for trial.

IL.

[2] Defendants next argue that the trial court erred in denying their
motions to dismiss the charges against them. Defendants moved to
dismiss all charges against each of them at the close of the State’s evi-
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dence, and at the close of all of the evidence. These motions were
denied. A defendant’s motion to dismiss is properly denied when
“there is substantial evidence (1) of each essential element of the
offense charged, or of a lesser offense included therein, and (2) of
defendant’s being the perpetrator of such offense.” State v. Powell,
299 N.C. 95, 98, 261 S.E.2d 114, 117 (1980). Substantial evidence is
such “relevant evidence that a reasonable mind might accept as ade-
quate to support a conclusion.” State v. Fletcher, 301 N.C. 709, 712,
272 S.E.2d 859, 861 (1981). In ruling on a defendant’s motion to dis-
miss, the trial court must consider the evidence in the light most
favorable to the State, and the State is entitled to every reasonable
inference that can be drawn from the evidence. Powell, 299 N.C. at 99,
261 S.E.2d at 117. “Any contradictions or discrepancies in the evi-
dence are for resolution by the jury.” State v. Brown, 310 N.C. 563,
566, 313 S.E.2d 585, 587 (1984).

A.

Defendants were each charged with three counts of trafficking in
marijuana: by possession, by manufacture, and by transportation. The
State had to prove that defendants respectively possessed, manufac-
tured, and transported more than fifty pounds but less than 2,000
pounds of marijuana. N.C. Gen. Stat. § 90-95(h)(1)(b) (2003). Neither
Harrington nor Rattis disputes the amount or weight of the marijuana
found in the garage of the house. Rather, they argue that there was
insufficient evidence on the issues of possession, manufacturing
and transportation.

Possession of a controlled substance may be actual or construc-
tive. State v. Harvey, 281 N.C. 1, 12, 187 S.E.2d 706, 714 (1972). “An
accused has possession of contraband material within the meaning of
the law when he has both the power and the intent to control its dis-
position or use.” State v. Davis, 25 N.C. App. 181, 183, 212 S.E.2d 516,
517 (1975). When narcotics “are found on the premises under the con-
trol of an accused, this fact, in and of itself, gives rise to an inference
of knowledge and possession which may be sufficient to carry the
case to the jury on a charge of unlawful possession.” Harvey, 281 N.C.
at 12, 187 S.E.2d at 714. “[W]here possession of the premises is nonex-
clusive, constructive possession of the contraband materials may not
be inferred without other incriminating circumstances.” Brown, 310
N.C. at 569, 313 S.E.2d at 589.

In the present case, neither Harrington nor Rattis had exclusive
possession of the marijuana found in the garage of the house. For
this reason, each argues that there was insufficient evidence that he
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had dominion or control over the marijuana. However, the State
presented other incriminating evidence that was sufficient to allow
the charge of possession for each defendant to go to the jury. In par-
ticular, the evidence of drug paraphernalia found in various areas of
the house where both defendants resided, and the testimony of
Norfleet that both defendants were engaged in the sale of marijuana
and both had access to the garage, was sufficient for the issue of pos-
session to survive a motion to dismiss.

Similarly, defendants each assert that the trial court erred when
it denied their motions to dismiss on the charge of trafficking in mar-
ijuana by manufacture. Under the Controlled Substances Act, “manu-
facture . . . includes any packaging or repackaging of the substance or
labeling or relabeling of its container[.]” N.C. Gen. Stat. § 90-87(15)
(2003). Defendants concede that the police found a large plastic trash
bag containing one to two thousand plastic “dime bags” near the mar-
ijuana in the garage, and found a scale and a vacuum sealer in the
kitchen. Rattis argues, however, that the above definition of “manu-
facture” requires the active manufacturing of a controlled substance,
i.e., that a defendant be actively engaged in packaging, repackaging,
or labeling, rather than merely prepared to manufacture. Rattis con-
tends that the trial court erred because no evidence was offered to
show that defendants were engaged in manufacturing, only that
defendants were equipped to manufacture marijuana, but had not
begun to do so. However, our Court has held that evidence of scales
and plastic bags found with marijuana is sufficient evidence for the
issue of manufacturing to be submitted to a jury. State v. Roseboro, 55
N.C. App. 205, 210, 284 S.E.2d 725, 728 (1981), disc. review denied,
305 N.C. 155, 289 S.E.2d 566 (1982). Moreover, in the present case,
Norfleet testified that Rattis used the scale and vacuum sealer found
in the kitchen to weigh and package marijuana for distribution. We
overrule Rattis’s assignment of error on this issue.

Harrington argues that there was insufficient evidence that he
ever manufactured the marijuana found in the garage. Harrington
argues that while Norfleet testified that Rattis used a vacuum sealer
to package the marijuana, no evidence suggested that Harrington was
ever present while the marijuana was being packaged or that he ever
engaged in the packaging. However, Norfleet testified that both
defendants had access to the garage where one to two thousand
“dime bags” were found, and certainly both defendants had access to
the kitchen where the scale and vacuum sealer were found. Norfleet
also identified the bags found in the garage as bags that were used by
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defendants to distribute marijuana. Additionally, police found, among
other things, a set of scales and plastic bags containing marijuana
residue in Harrington’s bedroom. There was substantial evidence of
manufacture, and the trial court properly denied Harrington’s motion
to dismiss this charge.

Defendants also assign as error the trial court’s denial of their
motions to dismiss the charge of trafficking in marijuana by trans-
portation. “Transportation” is the “real carrying about or movement
from one place to another.” State v. Outlaw, 96 N.C. App. 192, 197,
385 S.E.2d 165, 168 (1989) (citation omitted), disc. review denied, 326
N.C. 266, 389 S.E.2d 118 (1990). We agree with defendants that the
trial court erred in submitting this issue to the jury when there was
insufficient evidence that defendants had carried or moved the mari-
juana from one place to another.

The State argues that according to Norfleet’s testimony, defend-
ants stored the marijuana at the house and used the apartment for dis-
tribution, thus implying that defendants had to move the marijuana
from the house to the apartment. However, absent other evidence of
transportation, this implication is insufficient to overcome a motion
to dismiss. See State v. Lorenzo, 147 N.C. App. 728, 732-33, 556 S.E.2d
625, 627 (2001) (“[W]e have found no case in North Carolina that rec-
ognizes the doctrine of constructive transportation.”). Our Courts
have previously found sufficient evidence of transportation of a con-
trolled substance only when a defendant can be shown to have
actively moved or carried the controlled substance.

For example, we have held that there was sufficient evidence of
transportation when a defendant was observed moving a controlled
substance from one place to another in a vehicle, even for a minimal
distance. See Outlaw, 96 N.C. App. at 197, 385 S.E.2d at 168-69 (hold-
ing that there was sufficient evidence of transporting cocaine when
the defendant carried cocaine from his home to his truck, got into the
truck, and had begun backing down his driveway when the police
stopped him); see also State v. McRae, 110 N.C. App. 643, 646, 430
S.E.2d 434, 437 (holding that evidence that the “defendant removed
the drugs from a dwelling house and carried them to a car by which
he left the premises” was “sufficient to sustain the charge of traffick-
ing by transporting in violation of G.S. § 90-95(h)(3)"), disc. review
denied, 334 N.C. 625, 435 S.E.2d 347 (1993). Additionally, our Court
has held that a defendant personally tossing a bag or package con-
taining a controlled substance may constitute real movement to sup-
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port a charge of trafficking by transportation. See State v. Wilder, 124
N.C. App. 136, 140, 476 S.E.2d 394, 397 (1996); State v. Greenidge, 102
N.C. App. 447, 450-51, 402 S.E.2d 639, 641 (1991).

In the present case, however, no one testified to observing
Harrington or Rattis personally or actively moving or carrying any
controlled substance. There was therefore insufficient evidence to
support the charge of trafficking by transportation, and the trial court
erred in submitting this issue to the jury. Since defendants were con-
victed of this charge and were sentenced to an additional thirty-five
to forty-two months for the charge, the error was not harmless. We
therefore vacate defendants’ convictions of trafficking in marijuana
by transportation.

B.

Defendants next assign as error the trial court’s denial of their
motions to dismiss the conspiracy charges against them. “ ‘A criminal
conspiracy is an agreement, express or implied, between two or more
persons to do an unlawful act or to do a lawful act by unlawful
means.”” State v. Clark, 137 N.C. App. 90, 95, 527 S.E.2d 319,
322 (2000) (citations omitted). In the present case, there is no direct
evidence of an agreement to traffic in marijuana, but “ ‘[d]irect proof
of conspiracy is rarely available, so the crime must generally be
proved by circumstantial evidence.”” Id. (citation omitted). “A con-
spiracy ‘may be, and generally is, established by a number of indefi-
nite acts, each of which, standing alone, might have little weight, but,
taken collectively, they point unerringly to the existence of a con-
spiracy.’ ” Id. (quoting State v. Whiteside, 204 N.C. 710, 712, 169 S.E.
711, 712 (1933)).

The State presented a number of different acts, which, when
taken together, amount to substantial evidence that defendants had
agreed to distribute marijuana. Norfleet testified that defendants and
Veal were engaged in distributing marijuana as early as 2000, and that
Harrington and Rattis each had access to the fifty-eight pounds of
marijuana in the garage. Norfleet further testified that the house
where both defendants lived, was used to store marijuana and that
the apartment, where Veal lived, was used to distribute marijuana.
Rattis was at the apartment when Agent Jarman made a controlled
delivery of a package containing marijuana. Marijuana, scales, pack-
aging materials, and weapons were found at both the apartment and
the house. This incriminating evidence was found in each of defend-
ants’ bedrooms, as well as in public areas of the house. Based on this
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evidence, the trial court did not err in denying defendants’ motions to
dismiss the conspiracy charge.

C.

Rattis also assigns as error the trial court’s denial of his motion to
dismiss the charge of maintaining a place to keep and sell marijuana.
N.C. Gen. Stat. § 90-108(a)(7) (2003) states that it is unlawful for a
person “[tJo knowingly keep or maintain any . . . dwelling house,
... or any place . . . for the purpose of using [controlled] substances,
or which is used for the keeping or selling of the same[.]” A person
who violates N.C.G.S. § 90-108(a) “shall be guilty of a Class 1 misde-
meanor|[,]” unless “the criminal pleading alleges that the violation was
committed intentionally, and upon trial it is specifically found that the
violation was committed intentionally,” then the violation “shall be a
Class 1 felony.” N.C. Gen. Stat. § 90-108(b) (2003).

Rattis does not argue that the State failed to present substantial
evidence of all of the elements of this charge. Rather, he contends
that neither the jury nor the trial court specifically found that Rattis
intentionally violated N.C.G.S. § 90-108(a), and thus the violation of
N.C.G.S. § 90-108(a) should have only been a Class 1 misdemeanor,
not a Class 1 felony. Because Rattis does not present an argument in
support of this assignment of error, the assignment of error is deemed
abandoned pursuant to N.C. R. App. P. 28(b)(6).

Furthermore, though Rattis did not object to the jury instructions
at trial and did not assign them as error, we note that the trial court’s
instruction to the jury on maintaining a place to keep controlled sub-
stances included intent as one of the elements of the crime.
Specifically, the trial court stated:

[Rattis] has also been charged with intentionally keeping or main-
taining a building, which is used for the purpose of unlawfully
keeping or selling controlled substances. For you to find [Rattis]
guilty of this offense, the State must prove two things beyond a
reasonable doubt. First, that [Rattis] kept or maintained a build-
ing, which was for the purpose of unlawfully keeping or selling
marijuana. Marijuana is a controlled substance, the keeping or
selling of which is unlawful. And, second, that [Rattis] did this
intentionally.

Since intent was an element of the crime, the jury had to find this
element beyond a reasonable doubt to convict Rattis of maintaining
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a place for keeping a controlled substance. Thus, by finding Rattis
guilty of maintaining a place for keeping controlled substances, the
jury inherently found that Rattis did so intentionally. The trial court
did not err in treating Rattis’s violation of N.C.G.S. § 90-108(a) as
a felony.

I1I.

[3] Rattis presents no additional assignments of error, but
Harrington argues that the trial court erred in admitting evidence of
Harrington’s other crimes or wrongs pursuant to Rules 403 and 404 of
the North Carolina Rules of Evidence. Rule 404(b) states:

Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, prepara-
tion, plan, knowledge, identity, or absence of mistake, entrap-
ment or accident. Admissible evidence may include evidence of
an offense committed by a juvenile if it would have been a Class
A, Bl1, B2, C, D, or E felony if committed by an adult.

N.C. Gen. Stat. § 8C-1, Rule 404(b) (2003). “The list of permissible
purposes for admission of ‘other crimes’ evidence is not exclusive,
and such evidence is admissible as long as it is relevant to any fact or
issue other than the defendant’s propensity to commit the crime.”
State v. White, 340 N.C. 264, 284, 457 S.E.2d 841, 852-53, cert. denied,
516 U.S. 994, 133 L. Ed. 2d 436 (1995). “Once the trial court deter-
mines evidence is properly admissible under Rule 404(b), it must still
determine if the probative value of the evidence is substantially out-
weighed by the danger of unfair prejudice.” State v. Bidgood, 144 N.C.
App. 267, 272, 550 S.E.2d 198, 202 (citing N.C. Gen. Stat. § 8C-1, Rule
403), cert. denied, 354 N.C. 222, 5564 S.E.2d 647 (2001). “That deter-
mination is within the sound discretion of the trial court, whose rul-
ing will be reversed on appeal only when it is shown that the ruling
was so arbitrary that it could not have resulted from a reasoned deci-
sion.” Bidgood, 144 N.C. App. at 272, 550 S.E.2d at 202.

The State presented evidence of two prior wrongs or acts com-
mitted by Harrington. The first occurred a year and a half prior to the
present charges. Harrington was a passenger in a vehicle that had
been stopped for a traffic violation and the officer testified at the
present trial that he had smelled marijuana coming from the vehicle.
Harrington was not charged with any marijuana offense and all other
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charges against him were dismissed. The second prior act that was
admitted into evidence occurred more than a year before the present
charges. An officer had found Harrington asleep at the wheel of a
vehicle, and a bag of marijuana and a set of scales had been plainly
visible inside the vehicle.

Though neither of these prior incidents involved Rattis or Veal,
the State offered these prior acts as evidence of conspiracy. In each
incident, the officers had asked Harrington where he was living, and
Harrington had responded that he lived at 6121 Conoway Drive. In the
present case, the State argued that this evidence should be admis-
sible as evidence of conspiracy because it corroborated Norfleet’s
testimony that defendants and Veal had previously lived together at
6121 Conoway Drive. Moreover, the State argued that the evidence
was relevant to the conspiracy charge because the scales seized dur-
ing the second prior act were the same type of scales found at the
apartment. Since this evidence of prior acts by Harrington was rele-
vant to an issue other than his propensity to commit the crime, the
trial court did not err in determining that this evidence was admis-
sible under Rule 404(b) of the North Carolina Rules of Evidence. N.C.
Gen. Stat. § 8C-1, Rule 404(b) (2003). The question before us is
whether the trial court abused its discretion in determining that the
probative value of this evidence of prior bad acts outweighed the pos-
sible prejudicial effect. See N.C. Gen. Stat. § 8C-1, Rule 403 (2003).

“ ¢

In engaging in a Rule 403 analysis, “ ‘the ultimate test of admissi-
bility is whether [the prior acts] are sufficiently similar and not so
remote’ ” to the charges or acts presently at issue. State v. Ferguson,
145 N.C. App. 302, 305, 549 S.E.2d 889, 892 (quoting State v. West, 103
N.C. App. 1, 9, 404 S.E.2d 191, 197 (1991)), disc. review denied, 354
N.C. 223, 554 S.E.2d 650 (2001). Harrington argues that the prejudicial
effect of this evidence outweighed the probative value because nei-
ther of the prior acts was sufficiently similar to the current charges.
He argues that both of these prior incidents occurred in vehicles in
which he was either a passenger or driver. He further argues that the
prior acts involved only the odor of marijuana, or a small bag of mar-
ijuana, while the current charges involve a trafficking amount of mar-
ijuana found in a residence. Harrington also argues that as these prior
acts occurred at least a year before the current charges, they were
too remote in time to be probative.

Our Court has held that “[t]he similarities between the other
crime, wrong or act and the crime charged need not, however, ‘rise to
the level of the unique and bizarre in order for the evidence to be
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admitted under Rule 404(b).” ” Ferguson, 145 N.C. App. at 306, 549
S.E.2d at 892 (quoting State v. Thomas, 350 N.C. 315, 356, 514 S.E.2d
486, 511 (1999)). Furthermore, “remoteness in time generally goes to
the weight of the evidence not its admissibility.” Ferguson, 145 N.C.
App. at 306, 549 S.E.2d at 892. The trial court admitted evidence of
the prior acts as being relevant to the issue of conspiracy because
the testimony offered included facts that were sufficiently similar to
facts involved in the present charges. Those similar facts were that
Harrington had lived at 6121 Conoway Drive and had scales similar
to those found at the apartment. Thus, the trial court’s Rule 403
determination was not “so arbitrary that it could not have resulted
from a reasoned decision.” See Bidgood, 144 N.C. App. at 272, 550
S.E.2d at 202.

Moreover, Harrington does not show that a different result would
have been reached by the jury if this evidence had been excluded.
“The party who asserts that evidence was improperly admitted usu-
ally has the burden to show the error and that he was prejudiced by
its admission.” State v. Anthony, 133 N.C. App. 573, 579, 516 S.E.2d
195, 199 (1999), aff’d, 351 N.C. 611, 528 S.E.2d 321 (2000).
Furthermore, “evidentiary errors are harmless unless defendant
proves that absent the error, a different result would have been
reached.” State v. Campbell, 133 N.C. App. 531, 540, 515 S.E.2d 732,
738, disc. review denied, 351 N.C. 111, 540 S.E.2d 370 (1999). Even
assuming arguendo that the trial court erred, given the physical evi-
dence found at the house showing that Harrington was trafficking
in marijuana, and Norfleet’s testimony linking Harrington to Rattis,
Veal, and to the apartment, Harrington has failed to show that he was
prejudiced by the admission of his prior acts. We overrule this
assignment of error.

Iv.

[4] Harrington next argues that the trial court erred in considering
Harrington’s decision to have a jury trial when imposing Harrington’s
sentence. A trial court, at sentencing, may not punish a defendant for
exercising his constitutional right to a jury trial. State v. Cannon, 326
N.C. 37, 39, 387 S.E.2d 450, 451 (1990). However, for us to properly
review this assignment of error, Harrington must have presented this
argument to the trial court. The record shows that Harrington did not
object at trial to what he now deems to be improper statements by the
trial court. He therefore failed to preserve this issue for appeal. See
N.C. R. App. P. 10(b)(1). Though an issue not properly preserved at
trial may be reviewed as plain error, N.C. R. App. P. 10(c)(4),
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Harrington does not argue plain error, and therefore waives his right
to plain error review.

We note that in our review of the record, we see no error or plain
error in the trial court’s statements to Harrington. To the contrary, the
trial court ensured that defendants were informed of the implications
of their pleas in light of the substantial evidence against them. During
the trial, when Veal changed his plea, the trial court offered defend-
ants the opportunity to receive less than the minimum sentences they
would receive if convicted if they chose to change their pleas. The
trial court further explained to defendants:

If you are convicted, there are minimum sentences that you’ll
have to serve. And I'm not saying that you’ll get more than this.
You certainly won’t get any less because of the minimum sen-
tences. If you are found guilty, I'll make a judgment at that time.

When Harrington was convicted, the trial court sentenced him to
the statutory minimum amount of time in prison for each convic-
tion, being thirty-five to forty-two months. See N.C. Gen. Stat.
§ 90-95(h)(1)(b) (2003). The trial court also consolidated the charges
against Harrington of maintaining a place for keeping a controlled
substance and conspiracy to traffic in marijuana for sentencing. The
trial court did not err.

V.

[6] Finally, Harrington argues that he received ineffective assistance
of counsel and was thereby denied his Sixth Amendment right to a
jury trial when his counsel conceded Harrington’s guilt in the closing
argument without having Harrington’s consent. Generally, assistance
of counsel is deemed ineffective when a defendant shows that “coun-
sel’s performance was deficient” and that “the deficient performance
prejudiced the defense.” Strickland v. Washington, 466 U.S. 668, 687,
80 L. Ed. 2d 674, 693 (1984). However, in certain circumstances, the
deficiency of the counsel’s performance is so great that prejudice
need not be argued. United States v. Cronic, 466 U.S. 648, 658, 80
L. Ed. 2d 657, 667 (1984). Following Strickland and Cronic, our
Supreme Court determined that a defendant receives per se ineffec-
tive assistance of counsel when “the defendant’s counsel admits the
defendant’s guilt to the jury without the defendant’s consent.” State v.
Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507-08 (1985), cert.
denied, 476 U.S. 1123, 90 L. Ed. 2d 672 (1986). However, our Supreme
Court also held in State v. Gainey that an
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argument that “the defendant is innocent of all charges, but if
he is found guilty of any of the charges it should be of a lesser
crime because the evidence came closer to proving that crime
than any of the greater crimes charged, is not an admission that
the defendant is guilty of anything, and the rule of Harbison does
not apply.”

Gainey, 3656 N.C. 73, 92-93, 558 S.E.2d 463, 476 (quoting State wv.
Harvell, 334 N.C. 356, 361, 432 S.E.2d 125, 128 (1993)), cert. denied,
537 U.S. 896, 154 L. Ed. 2d 165 (2002).

Harrington argues that his counsel conceded Harrington’s guilt in
front of the jury during the closing argument without Harrington’s
permission, when his counsel said: “I'd submit to you that
[Harrington] is a small time player in this operation. He hadn’t fully
moved [into] the league that [Rattis] was in.” However, when viewed
in context, we do not find that this statement conceded any crime.
Harrington’s counsel was recalling Norfleet’s testimony to the jury
when he made the above statement. Harrington’s counsel was using
Norfleet’s testimony that she and Harrington had smoked marijuana
together to demonstrate that Harrington was not in the business of
selling or trafficking marijuana by contrasting it with Norfleet’s testi-
mony that Rattis did not smoke marijuana because he did not want to
reduce his profits. Specifically, counsel said: “If you're a dealer,
you're not going to be using your own product and wasting it. You're
going to be trying to turn a profit, make as much money off of it.
That’s not what [Harrington] was doing.” Counsel’s next statement
was the challenged statement:

I'd submit to you that [Harrington] is a small player in this opera-
tion. He hadn’t fully moved [into] the league that [Rattis] was in.
Just like [Harrington] hadn’t fully moved [into the house]. He was
still on the outside looking in. And I don’t think he knew—or I
submit to you, based on the evidence, that he knew what was in
those barrels and—all the weapons in this house.

The trial court interrupted counsel’s closing argument at this point
and asked the jury to leave the courtroom.

Rather than being a concession of Harrington’s guilt, counsel’s
statement to the jury suggested that Harrington may have been guilty
of lesser offenses involving marijuana in the past, such as smoking
marijuana, but was not guilty of trafficking in marijuana. Taken in
context, counsel’s statement was consistent with the overall theory of
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his closing argument that Harrington was not guilty of trafficking in
marijuana. See Gainey, 3556 N.C. at 93, 5568 S.E.2d at 476 (finding no
error when the defense counsel stated that the defendant was guilty
of a lesser crime if guilty of anything, and when the consistent theory
presented to the jury was that the defendant was not guilty).

Furthermore, Harrington was not prejudiced, because both the
trial court and Harrington’s counsel took adequate measures to cor-
rect any prejudicial effect of counsel’s statement. See State v. Mason,
159 N.C. App. 691, 693-94, 583 S.E.2d 410, 411-12 (2003) (stating that
any prejudice to the defendant when the defense counsel mistakenly
said that his client should not be found innocent “was cured by addi-
tional argument made by defense counsel emphasizing defendant’s
innocence”). As mentioned above, the trial court stopped counsel’s
closing argument as soon as the challenged statement was made, and
excused the jury. The trial court then gave Harrington an opportunity
to object to his counsel’s statement, gave a correcting instruction to
the jury when it returned, and allowed Harrington’s counsel the
opportunity to explain his statement to the jury. Counsel explained:

The lawyer is supposed to be very careful with the words he
chooses and uses in the courtroom. And when I said that
[Harrington] was a small player in this, I was referring to the tes-
timony of Ms. Norfleet. That’s basically what she said. I'm not
saying he’s guilty of what he’s charged with in any way. I'm saying
that he wasn’t living at that place on a permanent basis. He didn’t
know that the marijuana was out in the garage. He didn’t know all
the paraphernalia, the guns and everything else that’s been intro-
duced into evidence was in that house.

What I was trying to imply and a bit clumsily, I guess, was that
[Harrington]—he may have smoked marijuana in the past. And he
may have hung out with—with friends who you wouldn’t want
your son or daughter to hang out with. But he hadn’t fully moved
in with them to the point that he was guilty of what he’s charged
with, that he was in conspiracy with [Rattis].

Thus, Harrington has failed to show he received ineffective assist-
ance of counsel, and we overrule this assignment of error.

[6] Harrington’s remaining assignments of error are deemed aban-
doned pursuant to N.C. R. App. P. 28(b)(6) for lack of argument.

We vacate defendants’ convictions of trafficking in marijuana by
transportation. We find no error in defendants’ additional convictions.
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Vacated in part, no error in part.

Judges WYNN and TYSON concur.

In reE: TK,, D.K., T.K., AND J.K., MINOR CHILDREN

No. COA04-196
(Filed 21 June 2005)

1. Child Abuse and Neglect— permanency planning hearing—
consideration of parent’s progress
A mother’s progress toward correcting the conditions which
had led to the removal of her neglected children was considered
by the trial court at a permanency planning hearing, but was not
sufficient for the return of the children.

2. Child Abuse and Neglect— primary focus—best interests
of children—progress of parents
The trial court did not err when ceasing reunification efforts
between a mother and neglected children by focusing on the best
interests of the children rather the mother’s progress. While the
parent’s right to maintain the family must be considered, at this
stage the children’s best interests are paramount.

Judge TyYSON concurring in part and dissenting in part.

Appeal by respondent from an order dated 31 October 2003 by the
Honorable Lisa C. Bell in Mecklenburg County Juvenile District
Court. Heard in the Court of Appeals 21 October 2004.

Tyrone C. Wade for Mecklenburg County Department of Social
Services, petitioner-appellee.

Michael E. Casterline for respondent-appellant mother.

BRYANT, Judge.

W.K.1, (respondent-mother) appeals from a permanency planning
order dated 31 October 2003 granting guardianship of T.K., D.K., and
T.K. to the maternal aunt (C.C.) and a plan for reunification of J.K.,
the youngest child, with either or both parents.

1. Initials are used throughout to protect the identity of the juveniles.
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On 7 May 2002 the Mecklenburg County Department of Social
Services (DSS) initiated juvenile petitions alleging three minor chil-
dren (T.K. age 12, D.K. age 10, and T.K. age 3) were neglected and
dependent. At the time the juvenile petitions were filed, the children
were living in a motel with their mother, stepfather, maternal aunt
and cousin, as the family had been evicted from their home. On 6
September 2002, DSS initiated another juvenile petition alleging that
newborn J.K. (born 5 September 2002) was a neglected and depend-
ent child as J.K. tested positive for cocaine at birth. The court granted
DSS non-secure custody of all the children.

On 17 July 2002 at the adjudicatory hearing, T.K., D.K., and T.K.
were determined to be neglected and dependent juveniles, based on
a number of findings by the trial court.? After a dispositional hearing
on 22 August 2002, wherein the court approved a plan of reunifica-
tion, on 29 October 2002, the court conducted an adjudication hear-
ing as to J.K. and a review hearing as to T.K., D.K,, and T.K. J.K. was
adjudicated neglected and dependent. The plan for T.K., D.K,, and
T.K. was changed from reunification to termination of parental rights
and adoption. At that time, the court found:

The following progress has been made towards alleviating and
mitigating the problems that necessitated placement: parents
have a serious substance abuse problem which affects their abil-
ity to care for children . . . [p]arents have complied with some of
plan goals but insufficient progress for children to be returned
to them.

Thereafter, at the permanency planning hearing almost one year
later on 16 October 2003, the court found that efforts to reunite T.K.,
D.K., and T.K. would have been futile and inconsistent with their
health, safety, and need for a permanent home within a reasonable
time. The court, however, continued the permanent plan of reunifica-
tion for J.K.

Respondent-mother raises two issues on appeal from the perma-
nency planning order: whether the trial court erred in ceasing reuni-
fication with the three older children when (I) the respondent-mother
had made progress toward correcting conditions that led to the
removal of the minor children and (II) the primary focus was on how
well the children were doing in their placement rather than the
progress of the parents. Respondent-mother’s six remaining assign-

2. The trial court order was signed and entered 9 August 2002.
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ments of error are not argued in her brief and are therefore deemed
abandoned. N.C. R. App. P. 28(a); McManus v. McManus, 76 N.C.
App. 588, 591, 334 S.E.2d 270, 272 (1985).

I

[1] In her first assignment of error, respondent-mother alleges the
trial court erred in failing to consider her progress to reunite her and
her three minor children. We disagree.

Pursuant to N.C.G.S. § 7B-907(c), the court is required to make
findings regarding the “best plan of care to achieve a safe, permanent
home for the juvenile within a reasonable period of time.” N.C. Gen.
Stat. § 7B-907(c) (2003). In determining the best plan, the court must
consider several factors, including but not limited to, how long DSS
has provided efforts to the family before non-secure custody is
obtained. Id. The court must also consider any substantial change
after non-secure custody is obtained. Id. N.C.G.S. § 7B-607(a)
requires the court to make a finding of reasonable efforts at each
hearing. N.C. Gen. Stat. § 7B-507(a) (2003). “[T]he court may direct
that reasonable efforts to eliminate the need for placement . . . shall
cease if the court makes written findings of fact that . . . [s]Juch efforts
clearly would be futile or would be inconsistent with the juvenile’s
health, safety, and need for a safe, permanent home within a reason-
able period of time.” N.C. Gen. Stat. § 7B-507(b)(1) (2003).

The court’s relevant findings are:

2. That the parents have made some progress since the adjudi-
cation; however, progress began after a period of time. The
respondent father has entered into substance abuse treat-
ment and has maintained sobriety. Since entering, his urinal-
yses have been negative. He has secured employment; how-
ever, does not have housing. . . .

3. That respondent mother has submitted NA/AA forms to
this [c]ourt. . . . The mother maintains she is substance abuse
free; however, she tested positive for marijuana four months
ago. The mother has employment, but does not yet have
housing. . . .

4. That the mother has had seven (7) negative random uri-
nalyses. The most recent sample was negative as well.
However, based on the history of this case and the fact that
the mother tested positive for controlled substances as
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recently as four months ago and has attended visits with
someone who smells of alcohol suggest to this [c]ourt there
are still concerns regarding the mother’s stability.

21. That [the stepfather, J.L.] has made greater progress than [the
mother]; however, the [c]ourt does not find that six more
months will make it more likely that his [youngest daughter,
T.K.] could or should be removed from the household where
she has resided for over a year. The [c]ourt specifically finds
to the contrary that six more months will serve to strengthen
that home environment and relationship for [the daughter].
The [c]ourt specifically finds there is a greater chance [the
stepfather] can assume custody of [J.K.] within six months
than [T.K.] if he continues to make progress.

22. That the mother is given credit for addressing her addiction
and the efforts made to change her life which is difficult;
however, the time line in the life of the children is not the
same as that of an adult. One and a half years in the life of a
child is vastly different than that of an adult. Children cannot
wait for parents to get their lives together, get sober and do
the things necessary to be an adequate parent.

Clearly the court considered that some progress had been made
by respondent-mother and father toward correcting the conditions
which lead to removal of the children; however that progress was not
nearly enough. The issues that led to the children being removed
from the home were substance abuse by the parents, inadequate
housing, employment, the children failing to attend school regularly,
the parent’s failure to maintain D.K.’s prescription for medication
associated with his ADHD and the parent’s failure to provide coun-
seling for T.K. Thereafter, the three older children were in and out
of placement for 18 months. After careful consideration, the court
had no assurances respondent-mother had made sufficient prog-
ress for the children to be returned to her care. This assignment of
error is overruled.

IT

[2] In her second assignment of error, the respondent-mother con-
tends the trial court erred in ceasing reunification efforts with the
three older children when the primary focus was how well the chil-
dren were doing rather than the progress of the parents.
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Pursuant to N.C.G.S. § 7B-907(a), in determining whether it is
possible for the children to return home within six months of the per-
manency planning hearing, the court must look at the progress the
parents have made in eliminating the conditions that lead to the
removal of the children. N.C. Gen. Stat. § 7B-907(a) (2003). Further, if
the court determines it is not possible for the juvenile to return home
within that time, the court must then make findings as to why it is not
in the juvenile’s best interest to return home. Id.

“In determining the best interests of the child, the trial court
should consider the parents’ right to maintain their family unit, but if
the interest of the parent conflicts with the welfare of the child, the
latter should prevail.” In re Parker, 90 N.C. App. 423, 431, 368 S.E.2d
879, 884 (1988). Thus, in this context, the child’s best interests are
paramount, not the rights of the parent. In re Smith, 56 N.C. App. 142,
150, 287 S.E.2d 440, 445, cert. denied, 306 N.C. 385, 294 S.E.2d 212
(1982). In this case, the court determined that it was not in the three
older children’s best interest to return home before determining
whether it was possible for them to return home. The court made the
following findings of fact:

7. That in July 2002, the juveniles, [T.K., D.K., and T.K.] were
placed with [C.C.], the maternal aunt, and all three have
remained there since that time. The children have made great
progress while in her home. [D.K.] has significant needs
which are being addressed in therapy. Based on the history of
the home at the time the children came into custody, the two
older children are very vocal about not returning to the home
of the mother and the stepfather.

8. That the children have thrived in the home of [C.C.] and
the two older children have no interest in visiting with the
mother though visitation has been offered. [D.K.] has
expressed a desire to Kill [her stepfather].

9. That the therapist reports [the youngest daughter, T.K.] rec-
ognizes [C.C.’s] home as her family home . . . .

10. That the children have resided with each other and look to
each other for support and stability. It is, therefore, not in the
best interest of the three older juveniles to separate one from
the other.

11. That DSS has made reasonable efforts to implement a per-
manent plan for the juveniles. The permanent plan for [T.K.,
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D.K. and T.K.] is guardianship with [C.C.]. The permanent
plan for [J.K.] currently is reunification with either the
mother or the father or both.

That the reports to the [c]ourt clearly indicate that it is not in
[TK., D.K,, and T.K.’s] best interest to transition into the
home of their mother.

That the [c]ourt specifically finds that efforts to reunite
would be futile and inconsistent with the juveniles, [T.K,,
D.K,, and T.K.’s] health, safety, and need for a permanent
home within a reasonable period of time.

That it is not possible for [T.K., D.K., and T.K.] to be returned
home immediately or within six months and the [c]ourt finds
it is not in the best interest of these three juveniles to be
returned home in light of the issues yet to be resolved.

That because the children’s return home is not likely within
six months, the [c]ourt has considered whether legal
guardianship should be established. [T.K., D.K., and T.K\]
have been placed with [C.C.] ... for over a year. She has met
the needs of the juveniles and provides a permanent safe
environment.

That at this time, the juveniles’ continuation in or return to
their home is contrary to their best interest.

That guardianship in this [c]ourt’s opinion is better because
the children need to deal with the hurt and the anger they feel
toward their parents, in particular [the oldest daughter, T.K.
and D.K.].

The court then made the following conclusions of law:

2.

3.

4.

[DSS] has made reasonable efforts since the last hearing to
prevent or eliminate the need for foster care placement.

Continuation of the juveniles in or return to their home will
be contrary to their best interest, health, safety and welfare.

Reasonable efforts to reunite [T.K., D.K., and T.K.] should be
suspended as the permanent plan is guardianship with [C.C.].
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Reasonable efforts to reunite [J.K.] should not be suspended
at this time.

6. It is in the best interest of [T.K., D.K., and T.K.] to be placed
under guardianship with [C.C.].

7. Itisin the best interest of [J.K.] to remain in the legal custody
of the [DSS] with placement in foster care.

8. The [c]ourt further concludes that termination of parental
rights is not in the best interest of [T.K., D.K., and T.K.] as the
permanent plan is guardianship with a relative.

Respondent-mother argues the court ceased reunification by dis-
regarding the progress of the parents and focusing solely on the three
older children’s best interests. This argument is without merit. As
noted above, the court made specific findings and conclusions of law
based on the parents’ progress. The court found that respondent-
mother had addressed her drug addiction and changed her lifestyle,
noting that while she had tested negative for drugs seven times, she
had tested positive four months prior. The court also noted the father
of the two oldest children had made greater progress than the
respondent-mother in making lifestyle improvements, finding it was
more likely the father would regain custody of the youngest child
than the mother. Here the court properly made findings of fact as to
the respondent-mother’s progress (or lack thereof) and as to the best
interest of the children. However, as we stated above, at this stage the
best interests of the children, not the rights of the parents, are para-
mount. In re Smith at 150, 287 S.E.2d at 445; See also, In re Isenhour,
101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991) (trial court did not
abuse its discretion in maintaining custody arrangements before it,
given the mother’s relatively recent compliance with the trial court’s
orders and the children’s stated desires to remain in their current
placement). This assignment of error is overruled.

AFFIRMED
Judge LEVINSON concurs.

Judge TYSON concurs in part and dissents in part.
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TYSON, Judge concurring in part, dissenting in part.

I concur in that portion of the majority’s opinion to affirm the
trial court’s order to continue reunification efforts for J.K. I disagree
with the holding in the majority’s opinion to affirm the trial court’s
permanency plan of guardianship for T.K., D.K., and T.K. I also dis-
agree with the majority’s holding to affirm the trial court’s order
because it failed to state the required clear, cogent, and convincing
standard of proof and the trial court unlawfully delegated its judicial
authority to determine respondent’s visitation with her children to a
therapist. I respectfully dissent.

I. Parental Rights

If the trial court determines the children are not to return home
at the conclusion of the permanency planning hearing, the trial court
must consider the following enumerated factors and make written
findings of fact. Pursuant to N.C. Gen. Stat. § 7B-907(b) (2003), “(2)
Where the juvenile’s return home is unlikely within six months,
whether legal guardianship or custody with a relative or some other
suitable person should be established, and if so, the rights and
responsibilities which should remain with the parents.”

The trial court determined continued reunification efforts were
futile and that guardianship of T.K., D.K., and T.K. should be placed
with C.C. with no visitation rights for respondent. The “rights and
responsibilities” of the minor “should remain with the parent.” Id. By
ordering no visitation rights for respondent and guardianship to C.C.,
the trial court effectively terminated respondent’s parental rights in
violation of the statute. Id.

II. Permanency Planning Hearing

Pursuant to N.C. Gen. Stat. § 7B-907(a) (2003), “The purpose
of [a] permanency planning hearing shall be to develop a plan to
achieve a safe, permanent home for the juvenile within a reasonable
period of time.” The issue before us is whether the trial court erred in
terminating respondent’s reunification plan within two months,
where she showed achievement of some goals and substantial
progress toward others.

N.C. Gen. Stat. § 7B-907(a) (2003) states that “[i]n any case where
custody is removed from a parent, guardian, custodian, or caretaker,
the judge shall conduct a review hearing designated as a permanency
planing hearing within 12 months after the date of the initial order
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removing custody . . . .” The purpose of this hearing is to find a
safe, permanent home for the juvenile within a reasonable period of
time. Id.

On 7 May 2002, DSS filed juvenile petitions for T.K., D.K., and T.K.
On 17 July 2002, the juveniles were determined to be neglected and
dependent. At a dispositional hearing on 22 August 2002, the court
approved a plan for reunification. After considering DSS’s summary
report at a review hearing on 29 October 2002, the trial court reversed
its decision for reunification and changed the plan to termination of
parental rights and adoption. Only two months had elapsed between
the court’s adoption of a plan for reunification and its termination of
that plan.

On 22 August 2002, a dispositional hearing addressed the prob-
lems which lead to the removal of the children. The order from that
hearing identified these problems as: drug abuse, lack of employ-
ment, housing, and parenting. The majority’s opinion details respond-
ent’s substantial progress toward each goal. Two months are simply
not enough time for respondent to fully remedy these issues, or to
entirely eliminate the causes that led to the removal of her children.
In the review hearing order, the trial court found respondent had
complied with some of the care plan goals and made substantial
progress toward meeting others. Yet, the court ruled her compliance
insufficient to merit continued reunification. The time period that the
trial court allotted respondent to fully address and resolve the issues
was unreasonable. The trial court erred in reversing the plan for
reunification in light of the substantial progress respondent had
shown during the short two month period.

III. _Clear, Cogent, and Convincing Evidence

Our review of respondent’s assignments of error is well-
established. We must determine: (1) “whether the trial court’s find-
ings of fact are supported by clear, cogent, and convincing evidence;”
and (2) “whether the findings of fact support the conclusions of law”
in the order. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840
(2000) (quotations and citation omitted), disc. rev. denied and
appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001). We review the
trial court’s conclusions of law de novo. Scott v. Scott, 157 N.C. App.
382, 385, 579 S.E.2d 431, 433 (2003); see also Browning v. Helff, 136
N.C. App. 420, 423, 524 S.E.2d 95, 97-98 (2000). In In re Church, we
remanded to “the trial court to determine whether the evidence satis-
fies the required standard of proof of clear and convincing evidence.”
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136 N.C. App. 654, 658, 525 S.E.2d 478, 481 (2000). That same result is
required here.

Here, the trial court reversed its decision for reunification with-
out making any required findings of fact based upon clear, cogent,
and convincing evidence. When the trial court’s findings of fact are
not based on clear, cogent, and convincing evidence, the conclusions
that are based on those facts are unsupported. In re Oghenekevebe,
123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996). The trial court
erred in not articulating its standard of review. We may not infer it. In
re Church, 136 N.C. App. at 658, 525 S.E.2d at 480.

IV. Unfitness as a Parent

The trial court’s order granted guardianship to C.C. and did not
permit respondent any visitation, supervised or unsupervised, with
T.K., D.K,, and T.K. In Moore v. Moore, this Court reiterated the impor-
tance of “ ‘the constitutionally-protected paramount right of parents
to custody, care, and control of their children must prevail.” ” 160 N.C.
App. 569, 572-73, 587 S.E.2d 74, 76 (2004) (quoting Petersen v. Rogers,
337 N.C. 397, 403-04, 445 S.E.2d 901, 905 (1994)). In reversing the trial
court’s order denying the plaintiff-father any and all visitation rights,
we held that “without proof of inconsistent conduct, the ‘best inter-
est’ test does not apply and the trial court is limited to finding that the
natural parent is unfit to prohibit all visitation or contact with his or
her child.” Moore, 160 N.C. App. at 573, 587 S.E.2d at 76; see N.C. Gen.
Stat. § 50-13.5(i) (2003).

The trial court’s order fails to make a finding that either: (1)
respondent’s conduct was inconsistent with her protected status as
a parent, thus triggering the “best interests of the child” standard; or
(2) respondent has shown by clear and convincing evidence to be
unfit as a parent. Moore, 160 N.C. App. at 573, 587 S.E.2d at 76; N.C.
Gen. Stat. § 50-13.5(i). The trial court erred by denying respondent all
visitation rights with T.K., D.K., and T.K. without finding her to be
unfit or engaging in conduct inconsistent with her parental rights. Id.
Absent proper findings supported by clear, cogent, and convincing
evidence, the trial court’s conclusions of law are erroneous, and
should be reversed.

V. Delegation of Authority

The trial court wrongfully delegated its judicial authority to T.K.’s
therapist to determine what is in her “best interest” and whether the
respondent should have visitation. The trial court ordered if the ther-
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apist concluded respondent’s visitation with her children was “best,”
the court would summarily authorize the visits.

“The rendering of a judgment is a judicial act, to be done by the
court only,” Hall, J., in Mathews v. Moore, 6 N.C. 181 [(1812)].
“Judgments are the solemn determinations of judges upon sub-
jects submitted to them,” Hall, J., in Williams v. Woodhouse, 14
N.C. 257 [(1831)]. “A judgment is not what may be entered, but it
is what is considered and delivered by the court,” Reade, J., in
Dawis v. Shaver, 61 N.C. 18 [(1866)]. “In its ordinary acceptation,
a judgment is the conclusion of the law upon facts admitted or in
some way established, and, without this essential fact, the court
is not in a position to make final decision on the rights of the par-
ties,” Sedbury v. Express Co., 164 N.C. 363, 79 S.E. 288 [(1913)].

Eborn v. Ellis, 225 N.C. 386, 389, 35 S.E.2d 238, 240 (1945).
This Court held

wherein the court considered former N.C. Gen. Stat. § 7A-573,
which explicitly permitted delegation of the court’s power by
administrative order, N.C. Gen. Stat. § 7B-2506 does not state, or
even indicate, that the court may delegate its discretion. The
statute does not contemplate the court vesting its discretion in
another person or entity, therefore, the court, and the court alone,
must determine which dispositional alternatives to utilize . . .
juvenile. Accordingly, we hold the trial court improperly dele-
gated its authority . . . .

In re Hartsock, 1568 N.C. App. 287, 292, 580 S.E.2d 398, 399 (2003).

Upon close review, the General Assembly does not authorize a
trial judge to delegate her authority and decision-making power for
another to determine whether a parent may visit with her child. N.C.
Gen. Stat. § 7B-2506 (2003). The trial court erred in delegating the
decision whether respondent may visit with T.K. to the therapist.

VI. Conclusion

I concur in the majority’s opinion to affirm the trial court’s order
to continue reunification efforts for J.K. I disagree with the holding in
the majority’s opinion to affirm the trial court’s permanency plan of
guardianship for T.K., D.K., and T.K. The majority’s assertion “the
child’s best interests are paramount, not the rights of the parent” is an
incorrect statement of the law. Petersen, 337 N.C. at 403-04, 445
S.E.2d at 905 (“We hold that absent a finding that parents (i) are unfit
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or (ii) have neglected the welfare of their children, the constitution-
ally-protected paramount right of parents to custody, care, and con-
trol of their children must prevail.”) A “best interest” analysis is not
reached unless the trial court finds by clear, cogent, and convincing
evidence that the parents are either “unfit or have engaged in conduct
inconsistent with their parental rights.” Id. at 403-04, 445 S.E.2d at
905; see N.C. Gen. Stat. § 50-13.5(i). That portion of the trial court’s
order ceasing reunification efforts should be reversed.

The trial court must make findings of fact based on clear, cogent,
and convincing evidence, In re Huff, 140 N.C. App. at 291, 536 S.E.2d
at 840, and judicially determine respondent’s visitation with her chil-
dren, In re Hartsock, 158 N.C. App. at 292, 580 S.E.2d at 394. The trial
court’s order is affected with an error of law and should be reversed.
I respectfully dissent.

STATE OF NORTH CAROLINA v. MICHAEL LEE SANDERS

No. COA04-943
(Filed 21 June 2005)

1. Drugs— possession with intent to sell diazepam—30 pills—
insufficient evidence of intent

There was insufficient evidence of intent to sell diazepam
where the only evidence was thirty pills found in defendant’s bed-
room. Although the pills were found in a plastic bag rather than a
prescription bottle, no officer testified that the packaging of the
pills was indicative of intent to sell. The case was remanded for
sentencing on the lesser included offense of misdemeanor pos-
session of diazepam.

2. Appeal and Error— preservation of issues—record—
denied instruction not included—assignment of error
dismissed

The failure to include denied instructions in the record on
appeal resulted in the dismissal of an assignment of error assert-
ing plain error in the failure to give those instructions.

3. Drugs— keeping a dwelling for drug sales—instructions—
definition of keeping

The failure to give defendant’s requested instruction defining
“keeping” a dwelling house for the sale of controlled substances
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as possession “over a duration in time” was error but not preju-
dicial. The language defendant sought to include is found in a
footnote to the pattern jury instruction; however, the evidence
was clear that controlled substances were kept and sold in a
dwelling maintained by defendant, and the court’s instruction
was substantially correct.

Judge TyYSON concuring in part and dissenting in part.

Appeal by Defendant from judgment entered 9 January 2004 by
Judge Mark Klass in Superior Court, Richmond County. Heard in the
Court of Appeals 12 April 2005.

Attorney General Roy Cooper, by Assistant Attorney General
Robert K. Smith, for the State.

Anne Bleyman, for defendant-appellant.

WYNN, Judge.

In State v. King, 42 N.C. App. 210, 213, 256 S.E.2d 247, 249 (1979),
this Court held that possession of seventy phenobarbital tablets,
absent other factors supplying intent to sell, was insufficient to
support the charge of possession with intent to sell. Here, Defendant
contends the evidence showing possession of thirty diazepam pills,
without any other evidence to show intent, was insufficient to sustain
his conviction for possession with intent to sell. As the State con-
cedes that the trial court erred based on King, we set aside
Defendant’s conviction for possession of diazepam with intent to
sell but remand this matter for resentencing on that part of the ver-
dict that is supported by the evidence—misdemeanor possession of
diazepam.

The underlying facts tend to show that on 21 March 2003,
Defendant Michael Lee Sanders drove J.J. Locklear, and two others,
to the Richmond County courthouse for Locklear’s court date. Upon
arriving at the courthouse, Locklear became involved in a dispute
with men standing in front of the courthouse. The police were alerted
to the situation and received a description of Defendant’s vehicle.
Detective Larry Bowden responded to the call, recognized
Defendant’s car, and pulled it over. Chief Deputy Philip Edward
Sweatt, Jr. arrived at the scene and told Defendant that he “had
received information” Defendant was involved in selling drugs. Chief
Deputy Sweatt asked for and received permission from Defendant to
search his office and residence.
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Chief Deputy Sweatt, Detective Bowden, and several other offi-
cers first searched Defendant’s office, then proceeded to Defendant’s
home. Defendant occupied the residence with seven other people,
including Defendant’s brother, son, and daughter. Upon the officers’
arrival at Defendant’s home, three of the occupants ran out the back
door and were subsequently arrested. The officers searched the resi-
dence and found quantities of marijuana residue in plastic bags,
police scanners, and two-way radios throughout the house.

The search of Defendant’s bedroom revealed cigarette rolling
papers, plastic baggies with corners ripped off, one plastic bag con-
taining marijuana residue, thirty diazepam (a type of valium) pills in
a cellophane cigarette package located inside a plastic bag, and a
diazepam prescription bottle belonging to one of the occupant’s
mother with the label torn off containing .25 semi-automatic bullets.
Defendant told the officers that he was aware of the drug selling and
use at the house. Defendant explained he had asked the other occu-
pants to stop their illegal behavior on several occasions because he
was on probation for drug use.

Defendant was placed under arrest, warned of his rights, and pro-
vided the following written statement:

I, Mike Sanders, give this statement to Detective B.J. Childers
concerning drug activity at my residence at 171 Second Ave-
nue, Aleo.

I haven'’t sold any kind of drugs since I got caught July of last
year. I know some of the kids that hang around my house and
game room have been smoking dope there. All that has been sold
at my house has been some marijuana that Andy has sold. There
has not been any crack sold at my house.

I give this statement to be true and complete to the best of
my knowledge.

Michael Sanders [signature] 3-21-03

On 5 May 2003, two separate indictments were issued charging
defendant with: (1) possession with intent to manufacture, sell, and
deliver diazepam; and (2) maintaining a place to keep controlled sub-
stances, marijuana and diazepam. At the jury trial, Defendant offered
testimony along with his son, his brother, his physician’s assistant, his
probation officer, and two house mates. Following presentation of
the evidence, the trial court dismissed the charge of misdemeanor
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possession of marijuana with intent to sell and deliver. The jury
returned guilty verdicts for: (1) “felonious possession with intent to
sell and deliver diazapam/valium;” and (2) misdemeanor maintaining
a dwelling for controlled substances.

Defendant was sentenced to six to eight months imprisonment,
which was suspended for three years. Defendant was placed on
supervised probation for three years on the condition that he serve a
thirty-day active sentence. Defendant appeals.

On appeal, Defendant argues that (1) there was insufficient evi-
dence to support his conviction of felonious possession with intent to
sell and deliver diazepam; and (2) the trial court erred in denying his
motions for jury instructions concerning the charge of misdemeanor
maintaining a dwelling for controlled substances.

[1] Defendant argues the trial court erred in denying his motions to
dismiss! the charge of felonious possession with intent to sell and
deliver diazepam/valium as there was insufficient evidence of intent.
We agree.

Indeed, the State agrees with Defendant that it “is unable to dis-
tinguish” King, 42 N.C. App. at 213, 256 S.E.2d at 249 (this Court held
“that the defendant’s possession of seventy tablets of phenobarbital,
absent other factors supplying an intent to sell, is insufficient to with-
stand a motion for nonsuit on the charge of possession with intent to
sell.”). Here, the State presented evidence of only thirty diazepam
pills found in Defendant’s bedroom and no other evidence connected
with the sale of diazepam. In its brief, the State concedes that King is
indistinguishable and the evidence on the charge of possession of
diazepam with intent to sell and deliver was insufficient as a matter
of law. Pursuant to King, we find that there was insufficient evidence
as a matter of law on the charge of possession of diazepam with
intent to sell and deliver.

1. When reviewing a motion to dismiss, we view “the evidence in the light most
favorable to the State, giving the State the benefit of all reasonable inferences.” State
v. Morgan, 359 N.C. 131, 161, 604 S.E.2d 886, 904 (2004) (citing State v. Gladden, 315
N.C. 398, 430, 340 S.E.2d 673, 693, cert. denied, 479 U.S. 871, 93 L. Ed. 2d 166, 107 S. Ct.
241 (1986)), pet. for cert. pending (filed 22 April 2005). If we find that “substantial evi-
dence exists to support each essential element of the crime charged and that defend-
ant was the perpetrator, it is proper for the trial court to [have denied] the motion.” Id.
(citing State v. Malloy, 309 N.C. 176, 178, 305 S.E.2d 718, 720 (1983)). “Substantial evi-
dence is such relevant evidence as a reasonable mind might accept as adequate to sup-
port a conclusion.” State v. Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 (1984) (cit-
ing State v. Smith, 300 N.C. 71, 78, 265 S.E.2d 164, 169 (1980)).
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Despite the parties’ agreement that King controls, the dissent
finds that King is distinguishable because the State presented
evidence of packaging connected with the intent to sell. In partic-
ular, the dissent points out that the thirty diazepam pills were found
inside a cellophane cigarette package inside a plastic bag. However,
no officer testified that the packaging of the pills was indicative of
an intent to sell rather than personal use. Although the State’s evi-
dence that Defendant kept the pills in a plastic bag rather than a
labeled prescription bottle raised a suspicion that Defendant com-
mitted the offense, it was not substantial evidence. See Malloy, 309
N.C. at 179, 305 S.E.2d at 720 (When the evidence presented “is suffi-
cient only to raise a suspicion or conjecture as to [] the commission
of the offense . . . the motion to dismiss must be allowed. . . . This is
true even though the suspicion aroused by the evidence is strong.”
(citation omitted)).

The trial court submitted two possible verdicts to the jury with
respect to the possession of diazepam charge: Guilty of felonious pos-
session with intent to sell and deliver diazepam/valium, and not
guilty. The jury found facts supporting a conviction on the charge of
possession of diazepam, as this is an element of the felony charge. See
N.C. Gen. Stat. § 90-95(a)(1) (2003); State v. Hyatt, 98 N.C. App. 214,
217,390 S.E.2d 355, 357 (1990). Accordingly, we remand for the entry
of judgment and sentencing on the lesser included offense of misde-
meanor possession of diazepam.

[2] Next, Defendant argues the trial court erred in denying his two
motions requesting jury instructions for the charge of keeping or
maintaining a dwelling for keeping or selling controlled substances.
We disagree.

Section 15A-1231(a) of the North Carolina General Statutes pro-
vides, “[a]t the close of the evidence or at an earlier time directed by
the judge, any party may tender written instructions. A party tender-
ing instructions must furnish copies to the other parties at the time he
tenders them to the judge.” N.C. Gen. Stat. § 15A-1231(a) (2004)
(emphasis added). Our Supreme Court held that it was not error for a
trial court to deny a defendant’s oral request for jury instructions.
State v. McNeill, 346 N.C. 233, 240, 485 S.E.2d 284, 288 (1997) (citing
State v. Martin, 322 N.C. 229, 237, 367 S.E.2d 618, 623 (1988)), cert.
denied, 522 U.S. 1053, 139 L. Ed. 2d 647 (1998).

Defendant orally requested the trial court to include an instruc-
tion that it is lawful to possess a controlled substance pursuant to a
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prescription. Defendant asserts that despite the absence of a written
motion for a jury instruction, this Court may consider the trial court’s
denial under plain error review.

Our Supreme Court adopted the plain error rule as an exception
to the appellate court requirement of preserving basis for assign-
ments of error at the trial court level. See State v. Odom, 307 N.C. 655,
300 S.E.2d 375 (1983) (applied to assignments of error regarding jury
instructions); see also N.C. R. App. P. 10 (2005). The proponent must
show that:

[A]fter reviewing the entire record, it can be said the claimed
error is a ‘fundamental error, something so basic, so prejudicial,
so lacking in its elements that justice cannot have been done,’ or
‘where [the error] is grave error which amounts to a denial of a
fundamental right of the accused,’” or the error has ‘resulted in a
miscarriage of justice or in the denial to appellant of a fair trial’
or where the error is such as to ‘seriously affect the fairness,
integrity or public reputation of judicial proceedings’ or where it
can be fairly said ‘the instructional mistake had a probable impact
on the jury’s finding that the defendant was guilty.’

Odom, 307 N.C. at 660, 300 S.E.2d at 378 (quoting United States wv.
McCaskill, 676 F.2d 995, 1002 (4th Cir. 1982) (footnotes omitted), cert.
denied, 459 U.S. 1018, 74 L. Ed. 2d 513 (1982)).

We examine the entire record to decide whether the error “had a
probable impact on the jury’s finding of guilt.” Odom, 307 N.C. at 661,
300 S.E.2d at 379 (citation omitted). We determine whether the jury
would have returned a different verdict absent the error. State v.
Riddle, 316 N.C. 152, 161, 340 S.E.2d 75, 80 (1986).

The substance of Defendant’s request for additional jury instruc-
tions falls within the scope of plain error review. See Odom, 307 N.C.
at 660, 300 S.E.2d at 378. However, Defendant failed to include the
content or substance of the instruction in the record on appeal.
Therefore, we are unable to consider the basis of Defendant’s request
under plain error review. This portion of Defendant’s assignment of
error is dismissed.

[3] Defendant was indicted for, “knowingly and intention-
ally keep[ing] and maintain[ing] a dwelling house, the defendant’s
home . . . that was used for keeping and selling controlled substances
... in violation of the North Carolina Controlled Substances Act.”
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Defendant moved the trial court, in writing, to provide this addi-
tional instruction to the jury: “The keeping of controlled substances
within a house must be more than mere temporary possession of con-
trolled substances but rather must be possession of controlled sub-
stances that occurs over a duration of time.” Defendant cited State v.
Mitchell, 336 N.C. 22, 32-33, 442 S.E.2d 24, 30 (1994), as the source of
his requested instruction.

The trial court denied Defendant’s request and provided the fol-
lowing instruction to the jury:

The defendant has also been charged with intentionally keeping
or maintaining a building which is used for the purpose of unlaw-
fully keeping or selling controlled substance. For you to find the
defendant guilty of this offense, the State must prove two things
beyond a reasonable doubt.

First, that the defendant kept or maintained a building which
was used for the purpose of unlawfully keeping or selling
diazepam as a controlled substance, the keeping or selling of
which is unlawful.

And, second, that the defendant did this intentionally. Intent
is a mental attitude seldom provable by direct evidence. It must
ordinarily be proved by circumstances from which it may be
inferred.

You arrive at the intent of a person by such just and reasonable
deductions from the circumstances proven as a reasonable and
prudent person would ordinarily draw therefrom.

A person acts intentionally if he desires to cause consequences of
his acts.

If you find from the evidence beyond a reasonable doubt that on
or about the alleged date the defendant intentionally kept or
maintained a building which was used for the unlawful keeping or
selling of controlled substance, then it would be your duty to
return a verdict of guilty of this offense.

If you do not so find, or have a reasonable doubt as to one or
both of these things, you would not find the defendant guilty of
this offense.

But you must consider whether the defendant is guilty of the
offense of knowingly keeping or maintaining a building which is
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used for the purpose of unlawfully keeping or selling controlled
substances.

The offense of knowingly keeping or maintaining a building
which is used for the purpose of keeping or selling controlled
substances differs from the offense of intentionally keeping or
maintaining such a building in that the State is not required to
prove beyond a reasonable doubt that the defendant acted inten-
tionally, but that he did so knowingly.

A person knows of an activity if he is aware of a high probability
of its existence.

If you find from the evidence beyond a reasonable doubt that on
or about the alleged date the defendant knowingly kept or main-
tained a building which was used for the purpose of unlawfully
keeping or selling controlled substance, then it would be your
duty to return a verdict of guilty of knowingly keeping or main-
taining a house or building which was used for the purpose of
unlawfully keeping or selling controlled substances.

If you do not so find, or have a reasonable doubt as to one or
more of these things, it would be your duty to return a verdict of
not guilty.

The trial court explained the reason for its decision as, “I'm going
to use the 2000 pattern instruction. That’s [State v. Mitchell] a '94
case. I'll stick to the pattern instruction.”

Our review of the pattern jury instruction shows a footnote to
the words “kept” and “maintained,” which refer to Mitchell and
its discussion on the verb “maintain” and the term “keeping.”
N.C.P.I-Crim. 260.90 (2000) (“The verb ‘maintain’ is defined as: ‘to
continue, to carry on; to keep up; to preserve or retain; to keep in a
condition of good repair or efficiency; to provide for; to bear the
expenses of.” The term ‘keeping’ denotes not just possession but pos-
session which occurs over a period of time.” State v. Mitchell, 336
N.C. 22 (1994)).

North Carolina statutes and case law do not require a trial court
to use the exact words a defendant requests to charge the jury. State
v. Vause, 328 N.C. 231, 239, 400 S.E.2d 57, 63 (1991). “[W]hen the
request is correct in law and supported by the evidence, the court
must give the instruction in substance.” State v. Ball, 324 N.C. 233,
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238, 377 S.E.2d 70, 73 (1989) (citations omitted); see State v.
Singletary, 344 N.C. 95, 106, 472 S.E.2d 895, 902 (1996).

The trial court erred by not including Defendant’s requested
additional language in the jury instruction. The language De-
fendant sought to include is found in the Mzitchell footnote to the
pattern jury instruction. Defendant proffered evidence in support of
his defense that he did not possess the controlled substance for
the required “duration of time.” The requested instruction was “cor-
rect in law and supported by the evidence[.]” Ball, 324 N.C. at 238, 377
S.E.2d at 73.

Having determined it was error to deny Defendant’s request for
additional language to the jury instructions, we now consider
whether such error was prejudicial.

A defendant is prejudiced by errors relating to rights arising other
than under the Constitution of the United States when there is a
reasonable possibility that, had the error in question not been
committed, a different result would have been reached at the trial
out of which the appeal arises.

N.C. Gen. Stat. § 15A-1443(a) (2003). A reasonable possibility must
exist that the evidence complained of contributed to the conviction.
State v. Milby, 302 N.C. 137, 142, 273 S.E.2d 716, 720 (1981). The bur-
den is on the defendant to show both the error and its prejudicial
effect. Id.; N.C. Gen. Stat. § 15A-1443(a).

Defendant admitted that the house was under his control. He
further admitted that marijuana was kept, used, and sold from his
house. The jury found that he possessed diazepam. Substantial evi-
dence supports the jury’s finding that Defendant knowingly kept
and maintained a dwelling house for the keeping or selling of con-
trolled substances.

Defendant’s requested jury instruction is “correct in law and sup-
ported by the evidence.” Ball, 324 N.C. at 238, 377 S.E.2d at 73.
However, the evidence before the jury, including Defendant’s own
signed statement and testimony under oath, made clear that con-
trolled substances were “kept” and “sold” in a dwelling that he “main-
tained.” The trial court’s instruction was substantially correct in light
of the evidence. In light of Defendant’s admissions, the trial court’s
error in failing to define “keeping” as possession “over a duration of
time” was not prejudicial. This portion of Defendant’s assignment of
error is overruled.
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Reversed and remanded in part; no prejudicial error in part.
Judge ELMORE concurs.
Judge TYSON concurs in part and dissents in part.

Tyson, Judge concurring in part, dissenting in part.

The majority’s opinion holds: (1) the trial court did not err in
denying defendant’s two motions for jury instructions; and (2) the
trial court erred by denying defendant’s motion to dismiss the charge
of felonious possession with intent to sell diazepam/valium due to
insufficiency of evidence to support intent. I concur with the analysis
and holding in the majority’s opinion with regards to the jury instruc-
tions. However, I respectfully dissent from its holding concerning
defendant’s motion to dismiss.

I. State’s Concession

The majority’s opinion holds the trial court erred by not granting
defendant’s motion to dismiss and cites the State’s concession in its
brief that it “is unable to distinguish” our holding in State v. King, 42
N.C. App. 210, 256 S.E.2d 247 (1979) from the facts at bar. We are not
bound by parties’ concessions or stipulations concerning an issue of
law. See State v. Phifer, 297 N.C. 216, 226, 254 S.E.2d 586, 591 (1979)
(“This Court, however, is not bound by the State’s concession. The
general rule is that stipulations as to the law are of no validity.
Whether the facts in this case give rise to probable cause is a legal
determination reserved for the courts. Where a particular legal con-
clusion follows from a given state of facts, no stipulation of counsel
can prevent the court from so declaring.”) (internal citations and quo-
tations omitted).

Conclusions of law are reviewable de novo. State v. Barber, 335
N.C. 120, 129, 436 S.E.2d 106, 111 (1993), cert. denied, 512 U.S. 1239,
129 L. Ed. 2d 865 (1994). Under de novo review, we consider the issue
“anew” and determine the applicability of the law. Mann Media, Inc.
v. Randolph County Planning Bd., 356 N.C. 1, 13, 565 S.E.2d 9, 17
(2002). The State’s concession is not binding on appeal to this Court.
Phifer, 297 N.C. at 226, 254 S.E.2d at 591.

II. Sufficiency of the Evidence

The majority’s opinion holds insufficient evidence supports a
finding that defendant “intended” to sell the controlled substance. I
disagree.
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The elements of the crime of possession with intent to sell or
deliver a controlled substance are: (1) the defendant possessed the
substance; (2) the substance is a controlled substance; and (3) the
defendant intended to sell or deliver the controlled substance. N.C.
Gen. Stat. § 90-95(a)(1) (2003); State v. Mackey, 352 N.C. 650, 658, 535
S.E.2d 555, 559 (2000). Defendant admits he possessed diazepam, a
schedule IV controlled substance. Defendant challenges the suffi-
ciency of the State’s evidence regarding the third element of the
offense: whether defendant intended to sell or deliver the controlled
substance. See N.C. Gen. Stat. § 90-95(a)(1).

A defendant’s intent to sell or deliver may be shown by: (1) the
quantity of the substance found; (2) the manner in which its pack-
aged; and (3) the presence of other packaging materials. State v.
Baaxter, 285 N.C. 735, 738, 208 S.E.2d 696, 698 (1974). The large quan-
tity of controlled substance along with the existence of parapher-
nalia for measuring, weighing, packaging, and/or distribution are all
circumstances from which it could properly be inferred that the con-
trolled substance was possessed for sale or delivery rather than for
personal use. State v. Mitchell, 27 N.C. App. 313, 314-16, 219 S.E.2d
295, 297-98 (1975) (citations omitted), cert. denied, 289 N.C. 301, 222
S.E.2d 701 (1976).

In King, the defendant was charged and convicted of possession
with intent to sell a controlled substance. 42 N.C. App. at 210, 256
S.E.2d at 247. The only evidence of the defendant’s intent to sell that
the State tendered was his possession of seventy pills of a controlled
substance. Id. We acknowledged in King that “the requisite intent can
be at least partially inferred from the quantity of controlled substance
found in defendant’s possession.” 42 N.C. App. at 212-13, 256 S.E.2d
at 248-49 (citing Mitchell, 27 N.C. App. 313, 219 S.E.2d 295). The trial
court’s denial of the defendant’s motion for nonsuit was reversed. Id.
We held that the “defendant’s possession of seventy tablets of [a con-
trolled substance], absent other factors supplying an intent to sell, is
insufficient to withstand a motion for nonsuit on the charge of pos-
session with intent to sell.” Id. at 213, 256 S.E.2d at 249.

King is readily distinguishable from the facts at bar. In King, the
Court found “no evidence of intent was presented other than the sev-
enty tablets of phenobarbital found in defendant’s cabinet . . . [and]
[n]o items usually associated with drug trafficking were found which
would supply an inference of an intent to sell.” 42 N.C. App. at 213,
256 S.E.2d at 249.



IN THE COURT OF APPEALS 57

STATE v. SANDERS
[171 N.C. App. 46 (2005)]

Here, the State’s evidence was not limited solely to the large
quantity of thirty pills of diazepam and its packaging. The thirty
diazepam pills were placed and found inside a cellophane cigarette
package, which itself was placed inside a plastic bag. The State also
proffered testimony and exhibits showing a considerable amount of
drug paraphernalia was present inside both defendant’s house and his
bedroom. This evidence included measuring scales, cigarette/mari-
juana rolling papers, plastic baggies with corners ripped off, and one
plastic bag containing marijuana residue.

The only prescription bottle for diazepam found inside the house
belonged to someone other than defendant, and had a portion of the
label torn off. In addition, defendant’s probation officer testified that
defendant did not show a positive presence of diazepam in his body
after drug tests, although defendant testified he took diazepam every
day for his nerves.

III. Conclusion

After considering the evidence in the light most favorable to the
State and giving the State every reasonable inference, the trial court
did not err in denying defendant’s motions to dismiss. See Morgan,
359 N.C. at 161, 604 S.E.2d at 904 (standard of review of a trial court’s
ruling on a motion to dismiss as described in footnote 1 of majority
opinion). Substantial direct and circumstantial evidence was prof-
fered and tended to show defendant possessed a controlled sub-
stance which he intended to sell or deliver. See id.; see also Brown,
310 N.C. at 566, 313 S.E.2d at 587.

Other than solely relying on the State’s concession that King is
controlling, the majority’s opinion does not address the uncontested
evidence described above that defendant’s actions far exceeded mere
possession of a schedule IV narcotic. The diazepam was not con-
tained in its original container: (1) it was not legally connected to
defendant through a prescription; (2) defendant’s drug tests showed
no presence of diazepam in his body despite his testimony that he
took the drug every day; and (3) defendant’s home contained diverse
and substantial quantities of other drug paraphernalia. These facts
clearly distinguish this case from King.

The evidence was sufficient to survive defendant’s motion to dis-
miss and to allow the jury to determine the issue. I vote to affirm the
trial court’s denial of defendant’s motion to dismiss and find no error
in defendant’s conviction and judgment entered thereon. I respect-
fully dissent.
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TRACY POWELL TOOMER, ANDREA POWELL KEEFE, anD ERICA RENEE CLARK,
PrLainTIFFS v. BRANCH BANKING AND TRUST COMPANY, As TRUSTEE UNDER
THE WILL OF JOAN BROWN WILLIAMSON AND AS SUCCESSOR-BY-MERGER TO UNITED
CAROLINA BANK, As EXECUTOR OF THE ESTATE OF JOAN BROWN WILLIAMSON AND
TRUSTEE UNDER THE WILL OF JOAN BROWN WILLIAMSON, DEFENDANT

No. COA04-599
(Filed 21 June 2005)

1. Pleadings— dismissal—standards for appellate review

Appellate review of Rule 12(b)(6) and 12(c) rulings is de
novo; a statute of limitations can provide the basis for dismissal
on a Rule 12(b)(6) motion; and Rule 12(c) permits a party to
move for judgment on the pleadings if the complaint reveals that
claims are baseless.

2. Fraud— constructive—required allegation—benefit to
defendant

Plaintiffs did not adequately assert claims for constructive
fraud arising from the management of a trust, and the trial court
correctly applied the three-year statute of limitations for breach
of fiduciary duty rather than the ten-year statute of limitations for
constructive fraud, where plaintiffs did not assert that defendant
sought benefit for itself.

3. Fiduciary Relationship— breach of duty—statute of limita-
tions—knowledge of facts by guardian

The statute of limitations for breach of fiduciary duty begins
to run when an infant’s guardian knew or should have known of
the facts giving rise to the claim, and the trial court here did not
err by dismissing plaintiffs’ breach of fiduciary claims arising
from management of a trust. Allegations that defendant failed to
investigate and correct breaches of fiduciary duty did not revive
the expired claims.

4. Fiduciary Relationship— breach of duty—delayed distribu-
tion of trust

An allegation of breach of fiduciary duty in delaying distri-
bution of a trust for twenty-five days while a change of trustee
was imminent should have been dismissed for failure to state
a claim.
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5. Damages and Remedies— underlying claims barred—rem-
edy not available

An accounting was not available as a remedy for alleged
breaches of fiduciary duty and constructive fraud in managing a
trust where the underlying allegations did not sufficiently state a
claim for relief or were barred by the statute of limitations.

Appeal by plaintiffs from judgment entered 2 February 2004 by
Judge Gregory A. Weeks in Columbus County Superior Court. Heard
in the Court of Appeals 14 February 2005.

Erwin and Eleazer, PA., by L. Holmes Eleazer, Jv., and Peter F.
Morgan, for plaintiff appellants.

Murchison, Taylor & Gibson, PLLC, by Andrew K. McVey and
W. Berry Trice, for defendant appellee.

McCULLOUGH, Judge.

Plaintiffs appeal from an order granting defendant’s motion to
dismiss and motion for judgment on the pleadings. We affirm.

L

Plaintiffs Tracy Powell Toomer, Andrea Powell Keefe, and Erica
Renee Clark are the children of the late Joan Brown Williamson, who
died testate on 30 April 1982. Williamson’s Will created three equal
and separate trusts, one each for Tracy, Andrea, and Erica. In the Will,
United Carolina Bank (UCB) was nominated executor of Williamson’s
estate and trustee of the trusts. The Will was admitted for probate in
May 1982, at which time the superior court appointed UCB to be the
executor of Williamson’s estate. The superior court subsequently
appointed UCB to be the trustee of each of the plaintiffs’ trusts.
Defendant Branch Banking and Trust Company (BB&T) is the suc-
cessor-by-merger to UCB and has assumed UCB’s liabilities.

On 31 July 2003, plaintiffs filed a complaint in which they
purported to assert (1) claims by all plaintiffs against BB&T as
successor-in-interest to UCB for constructive fraud; (2) claims by
all plaintiffs against BB&T as successor-in-interest to UCB and as
trustee under the Will for breach of fiduciary duty; (3) separate
claims by Erica, Andrea, and Tracy against BB&T as successor-in-
interest to UCB and as trustee under the Will for breach of fiduciary
duty; and (4) claims by all plaintiffs against BB&T as successor-in-
interest to UCB and as trustee under the Will for an accounting.
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The complaint made the following pertinent factual allegations:

1.

16.

17.

18.

Plaintiff Tracy Powell Toomer . . . attained the age of major-
ity on June 20, 1990. . . .

. Plaintiff Andrea Powell Keefe . . . attained the age of majority

on March 2, 1994. . ..

. Plaintiff Erica Renee Clark . . . attained the age of majority on

February 3, 1999.

In approximately February or March of 1994, Arthur L. Clark
(“Clark”) in his capacity as Erica’s guardian, began a prelimi-
nary audit of UCB’s accounting with respect to the common
trust account that had been established by the Estate prior to
the establishment of separate trusts for each of the Plaintiffs.

On or about March 21, 1994, Clark completed his preliminary
audit and advised the UCB Trust Officer, Richard H. Newton
(“Newton”), of several apparent errors and/or anomalies in
the valuation of certain assets belonging to one or more of
the trusts as well as issues arising from trustee’s fees and
estate tax payments. In light of these errors and/or anomalies,
Clark scheduled a meeting with Newton in April of 1994.

Following a[n] April 11, 1994, meeting with Clark, UCB
specifically agreed to do the following:

a) Review all fee calculations in relation to its admitted error
in its accounting regarding the value of a tract of real prop-
erty owned by the Estate known as the “Foreman Tract,” as
well as its other fee calculations based upon discrepancies
between market value of trust holdings as identified for pur-
poses of calculation of fees and market value as shown on
trust account statements;

b) Analyze and report upon the financial impact of the
trustee’s admitted error in the 1987 Fiduciary Income Tax
Return, as well as make adjustments to Tracy’s Trust for
incorrect tax payments made by the trustee from 1990
through 1994;

c) Review the method of allocation of timber sale expenses
and proceeds among the Beneficiaries’ accounts, as well as
the valuation and distribution of the timber holdings fol-
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lowing the division of the common trust account into sepa-
rate accounts.

By early May of 1994, UCB reported that it had corrected the
initial inequality in distributions arising from the division of
the common trust as well as the estate tax payment errors.
However, Clark continued to correspond with UCB in May of
1994 regarding adjustments to its trustee fees and certain
additional issues which were disclosed by his initial audit of
the “farm account” established by UCB.

Following its own review of trustee fee calculations and tax
accounting, UCB admitted in late May of 1994 that it had
overcharged Tracy’s Trust and Erica’s Trust for trustee fees
and had overpaid taxes on the sale of timber holdings in 1987
by nearly $23,000.00. According to correspondence from UCB
Regional Trust Manager David V. Wyatt dated June 2, 1994,
these errors were corrected by reimbursement to the
Plaintiffs with interest on May 31, 1994. At that time, Mr.
Wyatt also acknowledged certain additional errors had been
made with respect to tax payments, income distributions, and
other matters related to the farm account and reported that
these errors had been corrected. All of these errors had been
disclosed by Clark’s May 1994 audit of the farm account.

On June 8, 1994, UCB wrote in a letter to Clark, Andrea, and
Tracy that UCB had conducted an “extensive review” of the
three trusts and the farm account, which review disclosed
additional errors including insurance payments that had been
made out of the wrong account and misallocation of timber
sales proceeds. According to David Wyatt, these errors were
corrected in early June of 1994. However, Clark was not able
to conduct any further audit of the Plaintiffs’ trust accounts
in 1994 due to health and family problems. Plaintiffs allege[]
upon information and belief that Clark was only able to
review approximately forty percent (40%) of the transactions
related to the trusts created by the Will in the course of his
1994 audit.

On February 7, 1999, four days after Erica’s eighteenth birth-
day, Clark contacted Anthony C. Sessoms, Senior Vice-
President for BB&T, regarding Erica’s Trust. At that time,
Clark requested that BB&T in its capacity as trustee provide
information regarding the value of the assets in Erica’s Trust
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as well as take steps to completely segregate the property
accounting for Tracy’s Trust, Andrea’s Trust, and Erica’s
Trust. Upon information and belief, no action was taken by
BB&T in response.

On August 29, 2001, Erica sent a letter to Ann Smith, a trust
officer with BB&T in Whiteville, North Carolina, advising that
funds had been removed from Erica’s Trust without the per-
mission of either Erica or her guardians and demanding that
such funds be replaced immediately with accrued interest.

Upon information and belief, Erica further alleges as follows
with respect to the removal of the funds described in the pre-
ceding paragraph:

a) The removal of the funds took place on April 16, 1986;
April 15, 1987; April 22, 1988; and April 27, 1994.

b) The total funds so removed were $14,388.73.
c) All of the funds were deposited into Andrea’s Trust.

d) On each of the four occasions identified above on which
funds were removed, a promissory note bearing interest at
eight percent (8%), compounded annually, was issued in
which Andrea’s Trust was the promisor and Erica’s Trust was
the promisee.

Upon information and belief, BB&T took no immediate action
in response to Erica’s August 29, 2001, letter.

On February 12, 2002, Erica wrote a letter to BB&T President
John Allison indicating that she had received no response
to her August 29, 2001, letter. At that time, Erica also raised
concerns regarding the combination of the farm holdings
from each of the Plaintiffs’ trust accounts into a single farm
trust account.

On March 18, 2002, Senior Vice President Betsy B. Davis
(“Davis”) on behalf of BB&T provided a written response to
Erica’s August 29, 2001, and February 12, 2002, letters. In that
response, BB&T admitted that the funds had been withdrawn
from Erica’s Trust in order to satisfy the tax obligations of
Andrea’s Trust. BB&T further advised that it would proceed
with collection of the accrued interest and principal amounts
due Erica’s Trust upon the promissory notes in question, but
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“[a]s there are no liquid assets to immediately satisfy the
debt, we will need time to market the appropriate assets and
raise the cash.”

Clark wrote to BB&T on March 20, 2002, indicating that
Erica had granted Clark a power of attorney for purposes
of handling her dispute with BB&T over administration
of the Plaintiffs’ trusts. Clark also requested a meeting to
discuss a variety of issues, including without limitation
the following:

a) All issues that had been raised by Clark’s 1994 audit . . .
but never addressed by UCB;

b) The auditing procedures employed by BB&T’s trust
department to confirm the validity and accuracy of its trust
accounting; and

c) The basis for BB&T’s failure to ensure payment was made
to Erica upon the promissory notes described in Paragraph 24
of the Complaint upon her demand on August 29, 2001.

On April 22, 2002, Clark provided Davis with a memorandum
outlining some additional issues associated with three to-
bacco barns located upon the real property belonging to one
or more of the Plaintiff[s] that were constructed, purchased,
and/or moved utilizing funds from all three of the Plaintiffs’
trust accounts. Clark requested that these issues also be dis-
cussed at any meeting between BB&T and Plaintiffs.

On April 30, 2002, Clark, Erica, Andrea, and Andrea’s
guardians (Joe and Cheryl Powell) met with Davis and certain
other representatives of BB&T to discuss the Plaintiffs’ con-
cerns regarding the administration of the trusts created under
the Will. The issues raised by Plaintiffs at that meeting
included not only the [foregoing] issues . . ., but also the fol-
lowing (among others):

a) Failing to obtain an accurate appraisal of the farm lands
owned by the Estate at the time of Williamson’s death in 1982.
UCB commissioned an appraisal by Clyde Elliott, one of its
own employees, which appraisal upon information and belief
overstated the fair market value of the properties in question
by as much as thirty percent (30%). As a consequence,
Plaintiffs’ inheritance tax liability was significantly increased
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and UCB collected inflated fees on Erica’s Trust and Andrea’s
Trust from 1982 through 1989.

b) Overvaluation of certain real property known as the
“Foreman Tract,” which continued until the error was
detected by UCB in 1990. Due to this error, UCB collected
inflated fees on Andrea’s Trust and Erica’s Trust from 1985
through 1990.

c) Failing to accurately account for the harvest and sale of
timber from the Plaintiffs’ farm properties in 1987 by ad-
justing the value of those properties downward. This
adjustment in value was not made until late 1989, and in the
interim UCB collected trustee fees based upon inflated
farm property values.

d) In conjunction with revaluation of the farm properties
pursuant to a new appraisal obtained in 1989, UCB erro-
neously assigned a value of $29,500.00 to certain real prop-
erty generally known as the “Pinkney Street Lot,” which was
over twice the previous value of the property. This valuation
error was corrected by UCB in 1990, but not before UCB had
collected trustee fees for 1989 from Erica’s Trust and
Andrea’s Trust.

e) As part of the same reappraisal process in 1989 just
described, UCB failed to adjust the value of a certain parcel
of real property generally known as the “Zylphia Brown
Farm” from $51,438 to its reappraised value of $29,500.00.
This error continued until 1994. As a consequence, UCB
collected fees on an inflated property value from 1989
through 1994.

f) The removal of funds from Andrea’s Trust and Erica’s
Trust in 1986, 1987, 1988, and 1989, to pay taxes incurred by
Tracy’s Trust due to its ownership of certain real property
generally known as the “Railroad Farm.”

g) UCB erroneously removed several demand notes from
Tracy’s Trust on December 31, 1987, which error was cor-
rected on December 31, 1988. However, prior to the correc-
tion, UCB collected trustees’ fees based upon an inflated
value for Tracy’s Trust.

h) On May 3, 1993, UCB removed $3,640.94 from Erica’s
Trust and transferred it to Andrea’s Trust without creating an
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instrument to evidence the “loan” in either account. After this
error was detected and reported to UCB by Clark in 1994, its
trust officer represented to Clark that the money had been
repaid to Erica’s Trust in 1994. However, Clark discovered in
2002 that UCB had not in fact corrected this error.

37. On October 22, 2002, Clark wrote a letter to BB&T’s counsel
in which he nominated Cheryl Powell to serve as the replace-
ment trustee for BB&T. At that time, Clark also reminded
BB&T that, contrary to the clear language of the Will, BB&T
had failed to terminate Tracy’s Trust when she reached the
age of twenty-seven on June 20, 1999.

BB&T filed an answer, motion to dismiss pursuant to N.C. Gen. Stat.
§ 1A-1, Rule 12(b)(6), and motion for judgment on the pleadings pur-
suant to N.C. Gen. Stat. § 1A-1, Rule 12(c). BB&T asserted, inter alia,
that the applicable statutes of limitations barred plaintiffs’ claims.

In an order entered 2 February 2004, the trial court concluded
that plaintiffs’ individual and collective claims for breach of fiduciary
duty were barred by the three-year statute of limitations set forth in
N.C. Gen. Stat. § 1-562(1) and that plaintiffs had not stated a claim for
constructive fraud. Accordingly, the court granted BB&T’s motions to
dismiss and for judgment on the pleadings. From this order, plaintiffs
now appeal.

IL.

[1] We begin our analysis with the standard of review. “On a Rule
12(b)(6) motion to dismiss, the question is whether, as a matter of
law, the allegations of the complaint, treated as true, state a claim
upon which relief can be granted.” Wood v. Guilford Cty., 355 N.C.
161, 166, 558 S.E.2d 490, 494 (2002) (citation omitted). Dismissal
under Rule 12(b)(6) is proper if

(1) the complaint on its face reveals that no law supports the
plaintiff’s claim; (2) the complaint on its face reveals the absence
of facts sufficient to make a good claim; or (3) the complaint dis-
closes some fact that necessarily defeats the plaintiff’s claim.

Id. (citation omitted). “A statute of limitations can provide the basis
for dismissal on a Rule 12(b)(6) motion if the face of the complaint
establishes that plaintiff’s claim is so barred.” Soderlund v. N.C.
School of the Arts, 125 N.C. App. 386, 389, 481 S.E.2d 336, 338 (1997).
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N.C. Gen. Stat. § 1A-1, Rule 12(c) (2003) permits a party to move
for judgment on the pleadings, after the filing of a responsive plead-
ing, where the formal pleadings reveal that certain claims or defenses
are baseless. Garrett v. Winfree, 120 N.C. App. 689, 691, 463 S.E.2d
411, 413 (1995).

A motion for judgment on the pleadings pursuant to G.S. 1A-1,
Rule 12(c), should not be granted unless “the movant clearly
establishes that no material issue of fact remains to be resolved
and that he is entitled to judgment as a matter of law. In consid-
ering a motion for judgment on the pleadings, the trial court is
required to view the facts presented in the pleadings and the
inferences to be drawn therefrom in the light most favorable to
the nonmoving party.”

American Bank & Trust Co. v. Elzey, 26 N.C. App. 29, 32, 214 S.E.2d
800, 802 (quoting 5 WRIGHT & MILLER, FEDERAL PRACTICE AND
PROCEDURE § 1368 (1969)), cert. denied, 288 N.C. 252, 217 S.E.2d
662 (1975).

This court reviews de novo rulings on motions made pursuant to
N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) and (c). See, e.g., Lea v. Grier,
156 N.C. App. 503, 507, 577 S.E.2d 411, 414 (2003) (Rule 12(b)(6));
Garrett, 120 N.C. App. at 691, 463 S.E.2d at 413 (Rule 12(c)).

III.

[2] The first issue on appeal is whether plaintiffs’ complaint asserts
only claims for breach of fiduciary duty or whether the complaint
also states claims for constructive fraud. Plaintiffs contend that their
complaint includes claims for constructive fraud, which are governed
by a ten-year statute of limitations. We do not agree.

“When determining the applicable statute of limitations, we are
guided by the principle that the statute of limitations is not deter-
mined by the remedy sought, but by the substantive right asserted by
plaintiffs.” Baars v. Campbell Univ., Inc., 148 N.C. App. 408, 414, 558
S.E.2d 871, 875, disc. review denied, 355 N.C. 490, 563 S.E.2d 563
(2002). Allegations of breach of fiduciary duty that do not rise to the
level of constructive fraud are governed by the three-year statute of
limitations applicable to contract actions contained in N.C. Gen. Stat.
§ 1-52(1) (2003).1 See Tyson v. N.C.N.B., 305 N.C. 136, 142, 286 S.E.2d

1. Specifically, N.C. Gen. Stat. § 1-52(1) (2003) requires “an action . . . [u]pon a
contract, obligation or liability arising out of a contract, express or implied,” to be
brought within three years of the time that the cause of action accrues.
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561, 565 (1982) (holding that where defendant accepted positions as
executor and trustee, which created the fiduciary duties allegedly
breached, and defendant received commissions or fees as executor
and trustee, “[t]he overall transaction . . . [was] clearly contractual in
nature . . . and any failure to perform in compliance with the duties as
a fiduciary [was] tantamount to a breach of contract.”). However, “[a]
claim of constructive fraud based upon a breach of fiduciary duty
falls under the ten-year statute of limitations contained in N.C. Gen.
Stat. § 1-56 [2003].”2 Nationsbank of N.C. v. Parker, 140 N.C. App.
106, 113, 535 S.E.2d 597, 602 (2000).

“In order to maintain a claim for constructive fraud, plaintiffs
must show that they and defendants were in a ‘relation of trust and
confidence . . . [which] led up to and surrounded the consummation
of the transaction in which defendant is alleged to have taken advan-
tage of his position of trust to the hurt of plaintiff.” ” Barger v. McCoy
Hillard & Parks, 346 N.C. 650, 666, 488 S.E.2d 215, 224 (1997) (quot-
ing Rhodes v. Jones, 232 N.C. 547, 549, 61 S.E.2d 725, 726 (1950)).
“Implicit in the requirement that a defendant ‘[take] advantage of his
position of trust to the hurt of plaintiff’ is the notion that the defend-
ant must seek his own advantage in the transaction; that is, the
defendant must seek to benefit himself.” Id.

In the instant case, plaintiffs’ complaint makes the follow-
ing averments under the heading “Claims for Constructive Fraud by
all Plaintiffs”:

40. Plaintiffs, as the beneficiaries of trusts established under the
Will, placed a special confidence in UCB during the time
period that UCB served as trustee.

41. UCB, by accepting the appointment as trustee by this Court,
obligated itself to act in good faith and with due regard to the
interests of Plaintiffs.

42. By virtue of the foregoing, a fiduciary relationship was
created between Plaintiffs and UCB which began on the date
of UCB’s appointment as trustee in 1984 and continued until
the date of its merger with BB&T in 1997.

43. UCB utilized its fiduciary relationship with Plaintiffs, and
more particularly its responsibility for management of the

2. N.C. Gen. Stat. § 1-566 (2003) provides that “[a]n action for relief not other-
wise limited . . . may not be commenced more than 10 years after the cause of action
has accrued.”
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assets and liabilities of Plaintiffs’ respective trusts, for improper
financial gain at the expense of Plaintiffs. UCB’s abuse of its fidu-
ciary relationship with Plaintiffs includes, but is not limited to,
the collection of inflated trustees’ fees arising from the following
errors that were discovered by Clark during his partial audit of
the trust accounts in 1994:

a) The overvaluation of the Foreman tract . . . ;

b) The failure to adjust property values following the
harvest and sale of timber . . . ;

c) Valuation errors arising from the Pinkney Street Lot
and Zylphia Brown Farm . . . ; and

d) The erroneous removal of several demand notes from
Tracy’s Trust on December 31, 1987 . . ..

44. UCB also abused its fiduciary relationship with Plaintiffs by
collecting trustees’ fees based upon an inaccurate appraisal
of Plaintiffs’ farm lands by UCB’s own employee in 1982,
which appraisal overstated the value of the appraised proper-
ties and thus significantly increased the trustees’ fees which
UCB was able to charge. This misconduct was discovered by
Clark in March or April of 2002.

Noticeably absent is the required assertion that UCB sought to bene-
fit itself. Indeed, plaintiffs’ complaint characterizes UCB’s behavior as
“erroneous.” Accordingly, plaintiffs have not asserted claims for con-
structive fraud. As plaintiffs’ complaint alleges only breach of fidu-
ciary duty claims, the trial court properly ruled that all of plaintiffs’
claims are governed by the three-year statute of limitations contained
in N.C. Gen. Stat. § 1-52(1).

This assignment of error is overruled.
Iv.

[8] The next issue on appeal is whether the trial court erred by dis-
missing all of plaintiffs’ breach of fiduciary duty claims. We conclude
that the trial court’s dismissal must be affirmed because all but one of
plaintiffs’ breach of fiduciary duty claims are barred by the statute of
limitations, and the remaining allegation of breach fails to state a
claim upon which relief may be granted.

For cases involving allegations that a trustee is in breach of its
fiduciary duty, “[t]he statute of limitations begins to run when the
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claimant ‘knew or, [by] due diligence, should have known’ of the facts
constituting the basis for the claim.” Pittman v. Barker, 117 N.C. App.
580, 591, 452 S.E.2d 326, 332 (quoting Hiatt v. Burlington Industries,
Inc., 55 N.C. App. 523, 5630, 286 S.E.2d 566, 5670, disc. review denied,
305 N.C. 395, 290 S.E.2d 365 (1982)), disc. review denied, 340 N.C.
261, 456 S.E.2d 833 (1995). If the materials before the court present a
factual question as to when a plaintiff knew or should have known of
the facts giving rise to the claim, then this issue must be submitted to
the jury. Dawn v. Dawn, 122 N.C. App. 493, 495, 470 S.E.2d 341, 343
(1996). Under North Carolina law, “ ‘the statute of limitations begins
to run against an infant . . . who is represented by a guardian at the
time the cause of action accrues.”” Bryant v. Adams, 116 N.C. App.
448, 459, 448 S.E.2d 832, 837 (1994) (quoting Trust Co. v. Willis, 257
N.C. 59, 62, 125 S.E.2d 359, 361 (1962)), disc. review denied, 339 N.C.
736, 454 S.E.2d 647 (1995). Therefore, if an infant is represented by a
guardian, the statute of limitations for a breach of fiduciary duty
claim begins to run when her guardian knew or should have known of
the facts giving rise to the claim. See id.

In the instant case, the vast majority of the breaches asserted by
plaintiffs occurred prior to Arthur Clark’s “preliminary audit” of the
trust accounts in the spring of 1994. Clark’s audit allegedly revealed a
number of problems with the accounts, and at this point, plaintiffs
were put on notice that there were possible problems with the admin-
istration of the trusts. As of that point, Tracy and Andrea had reached
the age of majority, and Erica was being represented by a guardian.
Accordingly, plaintiffs knew or should have known about any pre-
1994 breaches within a reasonable amount of time following the 1994
audit. Thus, the three-year statute of limitations set forth in N.C. Gen.
Stat. § 1-52(1) expired well prior to filing of plaintiffs’ complaint on 31
July 2003.

Further, nearly all of the indiscretions which plaintiffs allege
BB&T committed within three years prior to the filing of the com-
plaint involve BB&T’s failure to “investigate and correct” the
breaches of fiduciary duty for which recovery is barred by the statute
of limitations. Such allegations are insufficient to revive plaintiffs’
expired claims.

[4] We note also that plaintiffs have averred that “BB&T breached its
fiduciary duty to Andrea by failing to distribute all of the assets in
[her] Trust . . . to her on March 2, 2003.” Although this averment
includes conduct which occurred within three years of the filing of
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plaintiffs’ complaint, it should have been dismissed pursuant to N.C.
Gen. Stat. § 1A-1, Rule 12(b)(6) for failure to state a claim upon which
relief may be granted.

To state a claim for breach of fiduciary duty, a plaintiff must
allege that a fiduciary relationship existed and that the fiduciary
failed to “ ‘act in good faith and with due regard to [plaintiff’s] inter-
ests[.]’ ” White v. Consol. Planning, Inc., 166 N.C. App. 283, 293, 603
S.E.2d 147, 155 (2004) (quoting Vail v. Vail, 233 N.C. 109, 114, 63
S.E.2d 202, 206 (1951)), disc. review denied, 359 N.C. 286, 610 S.E.2d
717 (2005). In the instant case, plaintiffs’ complaint states that Arthur
Clark nominated a replacement trustee for BB&T on 22 October 2002
and that BB&T ceased being the trustee of plaintiffs’ trust accounts
on 27 March 2003. The complaint fails to offer any explanation as to
how delaying distribution of Andrea’s trust assets for twenty-five
days while a change of trustee was imminent constituted a failure to
act in good faith and with due regard for Andrea’s interests.

These assignments of error are overruled.
V.

[5] The final issue on appeal is whether the trial court improperly
disposed of plaintiffs’ claim for an accounting. Plaintiffs contend that
the trial court erred by dismissing this claim and by failing to set forth
the grounds for the dismissal. We disagree.

Plaintiffs sought an accounting as an equitable remedy for the
alleged breaches of fiduciary duty and constructive fraud. As the
underlying allegations either fail to state a claim for relief or assert
claims that are barred by the statute of limitations, the remedy
sought is also unavailable. Moreover, given that the grounds for dis-
missal are readily discernible, we decline to remand for further con-
clusions of law from the trial court. See O’Neill v. Bank, 40 N.C. App.
227, 231, 252 S.E.2d 231, 234 (1979) (“The purpose for requiring
findings of fact and conclusions of law is to allow meaningful review
by the appellate courts.”).

This assignment of error is overruled.
Affirmed.

Chief Judge MARTIN and Judge ELMORE concur.
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STATE OF NORTH CAROLINA v. ANTIONE DENARD ALLEN

No. COA02-1624-2
(Filed 21 June 2005)

Constitutional Law; Evidence— right of confrontation—
hearsay—unavailable witness—testimonial statements—
photographic lineup identification—harmless error

A review of defendant’s case in light of Crawford wv.
Washington, 541 U.S. 36 (2004), revealed that although defend-
ant’s right to confrontation was violated in a first-degree murder
case by the admission of evidence through an officer’s testimony
of statements made by two unavailable witnesses to the officer in
the victim’s apartment and during one witness’s photographic
lineup identification of a coparticipant on 28 January 1998 since
the statements were testimonial, the error was harmless beyond
a reasonable doubt because: (1) the evidence of defendant’s guilt
even without considering the statements made by the two
unavailable witnesses is overwhelming; (2) two of the State’s wit-
nesses testified that they, along with defendant and two others,
were involved in a plan to rob the victim; (2) the doctor who per-
formed the autopsy testified that the older victim’s wounds were
consistent with a high-velocity bullet from a rifle and that the
cause of death was a gunshot wound to the abdomen, and de-
fendant admitted that he was carrying an assault rifle into the
apartment and that the victim fell after defendant pulled the
rifle’s trigger; and (3) even though the officer testified that one of
the witnesses identified a photo of a coparticipant as being the
person who shot her daughter, this evidence did not directly
implicate defendant for the murder of the other victim, defendant
himself testified that the coparticipant was present with him and
that shots were fired in the apartment, neither witness identified
defendant, and defendant was not convicted for the murder of the
six-year-old girl.

Appeal by defendant from judgment dated 1 March 2002 by Judge
Melzer A. Morgan, Jr. in Superior Court, Forsyth County. Heard by
this Court on 9 October 2003 and opinion filed finding no prejudicial
error on 17 February 2004. Remanded to this Court by order of the
North Carolina Supreme Court for reconsideration in light of
Crawford v. Washington, 541 U.S. 36, 158 L. Ed. 2d 177 (2004).
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Attorney General Roy Cooper, by Assistant Attorney General
Robert C. Montgomery, for the State.

Reita P. Pendry for defendant-appellant.

McGEE, Judge.

Antione Denard Allen (defendant) was convicted of first-degree
murder of Feliciano Noyola (Noyola).l At trial, the State’s evidence
tended to show that on 27 January 1998, Marshall Gillespie (Gillespie)
visited Stephon Hairston (Hairston) at Hairston’s home. Gillespie
asked Hairston to help him rob “some Mexicans” living at 1231-B
Gholson Street, Winston-Salem, North Carolina. Hairston agreed,
retrieved his gun, and got into a vehicle with Gillespie. Steven Gaines
(Gaines) and defendant were already in the vehicle. Defendant was
armed with an assault rifle. The four men planned the robbery as they
drove to the home of defendant’s aunt, where they switched vehicles,
getting into defendant’s aunt’s vehicle to drive to pick up Kenyon
Grooms (Grooms).

Grooms got into the driver’s seat, and defendant directed him to
an apartment complex on Gholson Street. At the apartment complex,
Hairston, Gaines, Gillespie and defendant got out of the vehicle and
approached apartment 1231-B (the apartment). Gaines went toward
the rear of the apartment. Hairston walked away, abandoning the rob-
bery. Grooms stayed in the car. Defendant, carrying the assault rifle,
and Gillespie, armed with a nine millimeter gun, entered the apart-
ment. Defendant shot Noyola and Gillespie shot a six-year-old girl.
Hearing gunshots, Grooms started the car and drove away.

Officer T.G. Brown (Officer Brown) of the Winston-Salem Police
Department responded to a telephone call reporting gunfire. Officer
Brown found two Hispanic women, Maria Santos (Santos) and
Justina Dominguez (Dominguez), in the apartment. The two women
were crying and were unable to speak English. Officer Brown found
Noyola still breathing, but Noyola died before emergency medical
personnel arrived. Officer Brown found the body of the six-year-old
girl on the floor near the entrance to a bedroom.

Officer Rafael Barros (Officer Barros) of the Winston-Salem
Police Department arrived approximately ten minutes after Officer

1. Defendant was originally convicted of two counts of first-degree murder, but
on appeal, our Supreme Court granted him a new trial. State v. Allen, 3563 N.C. 504, 546
S.E.2d 372 (2001). The subsequent trial is the subject of this appeal.
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Brown. Officer Barros spoke fluent Spanish. He found Santos and
Dominguez in one of the bedrooms. Santos, who was the mother of
the six-year old girl, reported that three black men had entered the
apartment through the front door, demanded money, shot Noyola,
shot the six-year old girl, and left the scene. Dominguez, who was
Noyola’s wife, said that she had been in a bedroom with her
baby when one of the intruders kicked the door open and ripped
a gold chain from her neck. She heard gunshots but she never left
the bedroom.

Officer Barros showed a photographic lineup to Santos and
Dominguez on 28 January 1998. Officer Barros testified that Santos
identified Gillespie as the man who shot Santos’s daughter; but
Officer Barros admitted that Santos was not positive in her identifi-
cation. Dominguez did not identify Gillespie, and neither woman
identified defendant. Santos and Dominguez later returned to Mexico
and refused to return for defendant’s trial.

Prior to trial, the trial court ruled that the statements made by
Santos and Dominguez at the scene and during the photographic
lineup would be admissible under the excited utterance exception
and the residual exception to the hearsay rule respectively.

At trial, in addition to Officer Barros testifying as to the state-
ments made by Santos and Domiguez, Hairston and Grooms testified
as witnesses for the State. Both men admitted their participation in
the robbery. Each testified that defendant, armed with an assault rifle,
entered the apartment with Gillespie.

Dr. Patrick Lantz (Dr. Lantz) also testified for the State. Dr. Lantz
conducted autopsies on both Noyola and the six-year-old girl. He
testified that the entrance and exit wounds, and the multiple frag-
ments found in Noyola’s abdomen were characteristic of being from
a high-powered rifle. The six-year-old girl’'s wounds were consistent
with a bullet from a nine millimeter gun or other medium caliber gun,
not an assault rifle.

Defendant testified that he had gone with the others to the apart-
ment to sell an assault rifle to Noyola as payment for drugs.
Defendant further testified that when he entered the apartment,
Noyola pulled out a gun, and fired a shot toward defendant’s head.
Defendant “tensed up” and accidentally pulled the trigger of the rifle.
Noyola dropped his gun and fell. Defendant testified that shots were
fired in the apartment and that he and Gillespie fled.
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The jury found defendant guilty of first-degree murder, and
defendant was sentenced to life in prison without parole. Defendant
appealed to this Court and argued in part that the trial court erred in
admitting hearsay statements made by Dominguez and Santos as con-
veyed through the testimony of Officer Barros. Our Court concluded
that because the statements by Santos and Dominguez “were made
only twenty minutes after the shootings and the statements related to
the startling events at issue, the testimony was properly admitted pur-
suant to N.C.G.S. § 8C-1, Rule 803(2)” as an excited utterance. State
v. Allen, 162 N.C. App. 587, 593, 592 S.E.2d 31, 37 (2004). We further
concluded that the trial court had properly “determined that the
admission of Santos’[s] identification would serve the interest of
justice” and that the trial court had properly admitted the photo-
graphic identification under N.C. Gen. Stat. § 8C-1, Rule 804(b)(5). Id.
at 593-96, 592 S.E.2d at 37-39.

The United States Supreme Court subsequently filed its decision
in Crawford v. Washington, 541 U.S. 36, 1568 L. Ed. 2d 177 (2004).
Defendant filed notice of appeal and a petition for discretionary
review in our Supreme Court on 23 March 2004. The Supreme Court
dismissed defendant’s notice of appeal and allowed his petition for
discretionary review for the limited purpose of remanding the matter
to this Court for reconsideration in light of Crawford. State v. Allen,
358 N.C. 546, 599 S.E.2d 557 (2004).

The United States Supreme Court in Crawford revised its previ-
ous standard for admissibility of hearsay evidence under the
Confrontation Clause of the Sixth Amendment of the United States
Constitution. Crawford, 541 U.S. at 60-69, 158 L. Ed. 2d at 198-203.
“Where testimonial evidence is at issue, . . . the Sixth Amendment
demands what the common law required: unavailability and a prior
opportunity for cross-examination.” Id. at 68, 158 L. Ed. 2d at 203. In
the present case, defendant argues that, in light of Crawford, his
Sixth Amendment right of confrontation was violated. He argues that
his right of confrontation was violated by admitting into evidence
through Officer Barros’s testimony: (1) the statements made by
Santos and Dominguez to Officer Barros in the apartment, and (2)
Santos’s identification of Gillespie on 28 January 1998.

Our Court has held that evaluating whether a defendant’s right to
confrontation has been violated is a three-step process. State v.
Clark, 1656 N.C. App. 279, 283, 598 S.E.2d 213, 217, disc. review
denied, 358 N.C. 734, 601 S.E.2d 866 (2004). We must determine: “(1)
whether the evidence admitted was testimonial in nature; (2) whether
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the trial court properly ruled the declarant was unavailable; and
(3) whether defendant had an opportunity to cross-examine the
declarant.” Clark, 165 N.C. App. at 283, 598 S.E.2d at 217. It is undis-
puted, however, that both Santos and Dominguez were unavailable
and that defendant did not have an opportunity to cross-examine
either declarant. Therefore, the issue before us is whether the state-
ments made by Santos and Dominguez, as conveyed through Officer
Barros, were testimonial.

Although the United States Supreme Court chose to “leave for
another day any effort to spell out a comprehensive definition of
‘testimonial[,]’ ” it provided examples of statements that would be
testimonial. Crawford, 541 U.S. at 68, 158 L. Ed. 2d at 203.
Testimonial statements referred to included ex parte statements
made in court, affidavits, depositions, confessions, and “pretrial
statements that declarants would reasonably expect to be used pros-
ecutorially.” The Court specifically identified “[s]tatements taken by
police officers in the course of interrogations” as being testimonial.
Id. at 52, 158 L. Ed. 2d at 193. While the Supreme Court held that a
tape-recorded statement made to police by Crawford’s wife, “know-
ingly given in response to structured police questioning, [qualified]
under any conceivable definition [of interrogation,]” the Court
refrained from defining “interrogation” with any greater particularity.
Id. at 53 n.4, 158 L. Ed. 2d at 194 n.4. The Court did specify, however,
that it was using “interrogation” in its colloquial, not its technical
legal sense. Id.

“ e

In the case before us, the State argues that “ ‘interrogation’ does
not encompass preliminary investigatory questions asked by the
police at the scene of the crime shortly after its occurrence.” Indeed,
the Supreme Court narrowed the application of Crawford by using
the word “interrogation” rather than “questioning,” suggesting that
police questioning is not the same as police interrogation. See
Hammon v. State, 809 N.E.2d 945, 952 (Ind. Ct. App. 2004) (conclud-
ing that the Supreme Court’s “choice of words clearly indicates that
police ‘interrogation’ is not the same as, and is much narrower than,
police ‘questioning’ ”). However, our Courts have previously deter-
mined that a witness’s statements to a police officer “made during
[the officer’s] initial investigation” may be testimonial. Clark, 165
N.C. App. at 284, 598 S.E.2d at 217; State v. Lewis, 166 N.C. App. 596,
601, 603 S.E.2d 559, 562, disc. review granted, 359 N.C. 195, 608
S.E.2d 60 (2004); see also State v. Morgan, 359 N.C. 131, 155-56, 604
S.E.2d 886, 901 (2004). By contrast, in State v. Forrest, our Court held
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that statements to a police officer made during the initial investiga-
tion were not testimonial when the witness “was not providing a for-
mal statement, deposition, or affidavit, was not aware that she was
bearing witness, and was not aware that her utterances might impact
further legal proceedings.” State v. Forrest, 164 N.C. App. 272, 280,
596 S.E.2d 22, 27 (2004), aff’d, 359 N.C. 424, 611 S.E.2d 833 (2005).
Thus, whether “interrogation” encompasses a statement made in
response to police questioning at the scene of a crime is a factual
question that must be determined on a case-by-case basis. See State
v. Sutton, 169 N.C. App. 90, 97, 609 S.E.2d 270, 275 (2005) (determin-
ing whether the police questioning of a victim at the crime scene con-
stituted an “interrogation”).

The State argues that the present case can be analogized to
Forrest because Santos and Dominguez made their statements while
under the stress of the shootings and without being aware that their
“utterances might impact further legal proceedings.” In Forrest, the
declarant made statements to the police immediately upon being res-
cued by them, after she was kidnapped and assaulted. Forrest, 164
N.C. App. at 280, 596 S.E.2d at 27. While the declarant was making her
statement, she was “nervous, shaking, and crying” and “[h]er
demeanor never changed during the conversation with [the police
officer].” Id. We compared the declarant’s statement in Forrest to a
911 call, stating that “a spontaneous statement made to police imme-
diately after a rescue can be considered ‘part of the criminal incident
itself, rather than as part of the prosecution that follows.” ” Id. (quot-
ing People v. Moscat, 777 N.Y.S.2d 875 (NY 2004)). We further stated
that “Crawford protects defendants from an absent witness’s state-
ments introduced after formal police interrogations in which the
police are gathering additional information to further the prosecution
of a defendant. Crawford does not prohibit spontaneous statements
from an unavailable witness like those at bar.” Forrest, 164 N.C. App.
at 280, 596 S.E.2d at 27.

However, as defendant points out, the statements in Forrest were
spontaneously made to the police when the police responded to a 911
call and were initiated by the victim/declarant, unlike the statements
in this case. See Forrest, 164 N.C. App. at 280, 596 S.E.2d at 27. In light
of our Court’s recent Sutton opinion, we agree with defendant’s argu-
ment. See Sutton, 169 N.C. App. at 98, 609 S.E.2d at 275. In Sutton, we
found a statement made at the crime scene by the victim of the crime
to be testimonial when the victim’s statement was “neither sponta-
neous nor unsolicited.” Id. As in the present case, the challenged
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statement in Sutton was originally admitted into evidence at trial
under the excited utterance exception to hearsay? because it was
found that the victim “was still operating under the shock of the
horrible events of the night.” Id. The police questioning in Sutton
was found to constitute an “interrogation” not only because the
police approached and questioned the victim, but also because the
challenged statement was the second statement the victim gave to
the police that night, and thus “an objective witness would reason-
ably believe . . . that the statement would be available for use at
trial.” Id.

Though the facts of the present case indicate that Santos and
Dominguez were still operating under the stress of the shootings, nei-
ther Santos nor Dominguez spontaneously initiated their statements
to Officer Barros. Rather, the statements were elicited by the police
twenty minutes after the shootings occurred. Unlike in Sutton where
the challenged statement was the witness’s second statement to the
police, Officer Barros’s “arrival at the scene offered [Santos and
Dominguez] their first opportunity to convey the events of the shoot-
ings.” Allen, 162 N.C. App. at 593, 592 S.E.2d at 37. However, the
twenty minutes between the shootings and Officer Barros’s arrival
provided enough time for Santos and Dominguez to reflect on the
shootings before they conversed with Officer Barros. Having more
time to reflect makes it more probable that an objective witness,
when subsequently questioned by the police, “would reasonably
believe . . . that the statement would be available for use at trial.” See
Sutton, 169 N.C. App. at 98, 609 S.E.2d at 275.

Furthermore, unlike the situation in Forrest, the witnesses in the
present case were not “rescued” by Officer Barros. In Forrest, the
police arrived while the defendant was in a house with the victim;
they observed the defendant hold a knife to the victim’s throat and
were initially concerned with securing the peace and protecting the
victim, rather than collecting evidence to solve a crime. Forrest, 164
N.C. App. at 273-74, 596 S.E.2d at 23-24. As mentioned above, the

2. We recognize that, after Crawford, whether a statement qualifies as an excited
utterance is not a factor in our Confrontation Clause analysis. See Forrest, 164 N.C.
App. at 280, 596 S.E.2d 22, 25-28 (demonstrating that, when a defendant’s right to con-
frontation is implicated, whether a statement qualifies as an exception to hearsay is
relevant only upon a finding that the statement was not testimonial); see also Morgan,
359 N.C. at 154, 604 S.E.2d at 900 (analyzing statements as exceptions to hearsay when
the defendant did not argue that Crawford applied to a particular statement). Based on
the particular circumstances of a case, statements that could be characterized as being
excited utterances may or may not be testimonial.
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victim’s statements in Forrest were made to the police immediately
upon being rescued, and the statements were thereby considered
“part of the criminal incident itself[.]” Id. at 280, 596 S.E.2d at 27. In
the present case, the challenged statements were not given during the
“criminal incident itself,” but rather after the apartment had been
secured and the threat of danger to Santos and Dominguez was no
longer immediate. Officer Barros arrived twenty minutes after the
shootings, and ten minutes after the first police officer arrived on the
scene. Officer Barros’s primary focus would have been to investigate
the crime and he would have had “an eye toward trial” when he ques-
tioned Santos and Dominguez. See Sutton, 169 N.C. App. at 98, 609
S.E.2d at 275.

Under these facts, Officer Barros’s questioning of Santos and
Dominguez amounted to interrogation, and Santos and Dominguez
reasonably believed that their statements would be used prosecutori-
ally. Thus, the challenged statements were testimonial. Since it is
undisputed that both Santos and Dominguez were unavailable and
that defendant did not have an opportunity to cross-examine either
declarant, defendant’s Sixth Amendment right to confrontation was
violated by the admission of their statements through Officer Barros’s
testimony at trial.

However, a violation of defendant’s confrontation rights does
not necessarily result in a new trial. “A violation of the defend-
ant’s rights under the Constitution of the United States is prejudicial
unless the appellate court finds that it was harmless beyond a rea-
sonable doubt. The burden is upon the State to demonstrate, be-
yond a reasonable doubt, that the error was harmless.” N.C. Gen. Stat.
§ 15A-1443(b) (2003). “[T]he presence of overwhelming evidence of
guilt may render error of constitutional dimension harmless beyond
a reasonable doubt.” State v. Autry, 321 N.C. 392, 400, 364 S.E.2d
341, 346 (1988). In the present case, the evidence of defendant’s guilt,
even without considering the statements made by Santos and
Dominguez, is overwhelming.

Defendant argues that the statements made by Santos and
Dominguez were prejudicial in that they provided the only evidence
of an attempted robbery. However, two of the State’s witnesses,
Hairston and Grooms, testified that they, along with defendant,
Gillespie and Gaines, were involved in a plan to rob Noyola.
Specifically, Hairston testified that on 27 January 1998, Gillespie had
told Hairston that Gillespie had a “lick,” or a robbery, that he wanted
Hairston to help him commit. Hairston further testified that he agreed
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to participate, grabbed his gun, and went with Gillespie to the ve-
hicle where defendant and Gaines were waiting. Hairston stated that
the men discussed the robbery on their way to defendant’s
aunt’s house, but that the robbery had been defendant’s and
Gillespie’s idea. Hairston further testified that defendant not only
participated in the planning of the robbery, but also provided the
vehicle and the directions to the apartment. Hairston testified that
when they arrived at the apartment, Gaines walked toward the back
of the building and Hairston, defendant and Gillespie approached the
apartment from the front.

Grooms testified that he agreed to drive the car for a “lick”
that Gillespie wanted to commit. Grooms did not want to drive his
vehicle, so Gillespie talked to defendant and then asked Grooms if
Grooms would mind driving defendant’s aunt’s vehicle. Like Hairston,
Grooms testified that Gaines went behind the apartment building,
and that defendant, Hairston, and Gillespie approached from the
front. Both Hairston and Grooms testified that defendant was armed
with an assault rifle and that Gillespie had a nine millimeter gun when
they entered the apartment. Contrary to defendant’s argument, the
testimony of Hairston and Grooms amply demonstrates that defend-
ant intended to commit a robbery.

Furthermore, other evidence presented at trial supports the jury’s
guilty verdict. Dr. Lantz testified that Noyola’s wounds were consist-
ent with a high-velocity bullet from a rifle, and that the cause of death
was a gunshot wound to the abdomen. The six-year-old girl’'s wounds
were consistent with a bullet from a nine millimeter gun. Defendant’s
testimony corroborated the testimony of the other witnesses in that
defendant admitted that he was carrying an assault rifle into the
apartment, and that Noyola fell after defendant pulled the rifle’s trig-
ger. The sum of this evidence supports defendant’s guilt to the extent
that the trial court’s error in admitting the testimonial hearsay of
Santos and Dominguez was harmless beyond a reasonable doubt.

Defendant also argues that Santos’s identification of Gillespie
from the photographic lineup was testimonial because it was made in
response to police questioning the day after the killings. We agree. In
State v. Lewis, we held out-of-court identifications from photo-
graphic lineups to be testimonial, stating:

In substance, the information obtained from a photo line-up is not
very different from other evidence that is classified as testimonial
under Crawford. Indeed, the photo line-up is very similar to the
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ex parte and extra-judicial examinations by government offi-
cials which Crawford makes clear the Sixth Amendment was
meant to address.

Lewis, 166 N.C. App. at 602, 603 S.E.2d at 563 (citing Crawford, 541
U.S. at 51-52, 158 L. Ed. 2d at 192-93). Moreover, as a photographic
lineup has the clear purpose of collecting evidence for prosecution
and a person being faced with a photographic lineup must know that
his or her identification will be used for prosecution, there is not the
same factual question as to whether such an identification is testimo-
nial as discussed above. Thus, the admission of the photographic
lineup identification when Santos was not available to testify and
defendant did not have the opportunity to confront Santos about this
identification did violate defendant’s right to confront his accuser
under the Sixth Amendment.

However, again the State demonstrates that this error was harm-
less beyond a reasonable doubt. The State asserts that even though
Officer Barros testified that Santos identified a photograph of
Gillespie as being the person who shot her daughter, this evidence
“did not directly implicate defendant for the murder of Feliciano
Noyola.” This evidence may have prejudiced defendant in that it cor-
roborated the testimony of Hairston and Grooms, showing that
Gillespie was present in the apartment when the shooting occurred.
However, defendant himself testified that Gillespie was present with
him and that shots were fired in the apartment. Also, the facts that
neither Santos nor Dominguez identified defendant, and that defend-
ant was convicted for Noyola’s murder and not for the murder of the
six-year-old girl, indicate that the admission of this identification was
harmless beyond a reasonable doubt. Cf State v. Herrmann, 679
N.W.2d 503, 510 (S.D. 2004) (finding the admission of an out-of-court
statement harmless, even if testimonial, because the statement did
not implicate the defendant as the perpetrator and because there was
substantial DNA evidence against the defendant).

For the foregoing reasons, upon review in light of Crawford, we
find no prejudicial error.

No prejudicial error.

Judges HUNTER and CALABRIA concur.
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STATE OF NORTH CAROLINA v. CHRISTIAN LEE STRECKFUSS

No. COA04-609
(Filed 21 June 2005)

1. Motor Vehicles— driving while impaired—motion to dis-
miss—sufficiency of evidence—double jeopardy
The trial court did not violate defendant’s right against dou-
ble jeopardy by denying his motion to dismiss the charge of driv-
ing while impaired even though the State confiscated and
retained his South Dakota driver’s license when defendant
refused to take an Intoxilyzer test and imposed a $50 fee,
because: (1) contrary to defendant’s argument, nothing in
N.C.G.S. § 20-16.5 indicates that the purpose underlying the
statute is different for out-of-state drivers than it is for North
Carolina drivers when the threat posed to the citizens of North
Carolina by an impaired driver driving on North Carolina high-
ways is the same regardless of what state’s license the driver has;
(2) it is clear from the plain language of N.C.G.S. § 20-16.5 that it
applies equally to a driver who has a North Carolina driver’s
license and to a driver who has a license from another state; (3)
defendant does not argue, and nothing in the record indicates,
that defendant was actually deprived of the ability to drive in the
State of South Dakota for thirty days, and nothing in the record
suggests that defendant could not have applied for or obtained a
duplicate license or otherwise sought relief in South Dakota; (4)
the State provides statutory remedies for a driver to secure his
revoked license, which mitigate any possible punitive effects of
the State’s confiscation of a nonresident’s license; and (5) the $50
fee is not a fine, but rather a minimal administrative fee that cov-
ers the costs for the action.

2. Criminal Law— motion to dismiss—double jeopardy—time
of motion—denial as harmless error

The trial court’s error of dismissing as untimely defend-
ant’'s motion to dismiss a driving while impaired charge on
the ground of double jeopardy did not prejudice defendant when
the trial court correctly ruled on the substantive issue of double
jeopardy.
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3. Criminal Law— prejudice analysis—no double jeopardy
violation

The trial court did not err by applying a prejudice analysis in
denying defendant’s motion to dismiss a driving while impaired
charge on the ground of double jeopardy, because dismissal was
not mandatory when the trial court properly concluded that
defendant was not placed in prior jeopardy for the offense.

4. Evidence— lay testimony—field sobriety tests

The trial court did not err in a driving while impaired case by
allowing a deputy to testify regarding the field sobriety tests over
defendant’s objection even though the State failed to establish
both that the deputy was qualified to properly administer or inter-
pret the tests and that the tests had been properly administered,
because the testimony was relevant to the deputy’s lay testimony
that defendant was impaired.

Appeal by defendant from judgment entered 30 September 2003
and order entered 30 October 2003 by Judge Wade Barber in Superior
Court, Wake County. Heard in the Court of Appeals 2 February 2005.

Attorney General Roy Cooper, by Assistant Attorney General
Patricia A. Duffy, for the State.

George B. Currin for defendant-appellant.

McGEE, Judge.

Deputy Joel B. Goodwin (Deputy Goodwin) of the Wake County
Sheriff’s Office was on patrol on 15 March 2002 traveling southbound
on Capital Boulevard, at approximately 1:00 a.m., when he saw
Christian Lee Streckfuss (defendant) turn onto northbound Capital
Boulevard. Deputy Goodwin made a u-turn and followed defendant’s
vehicle, which was traveling approximately seventy-five m.p.h. in a
fifty-five m.p.h. zone. He also observed that defendant was unable to
maintain a steady, straight line in his lane of traffic. Deputy Goodwin
pulled defendant over to the side of the road.

When Deputy Goodwin approached defendant’s vehicle, defend-
ant rolled down his window and Deputy Goodwin smelled a “strong
odor of alcoholic beverage emanating from the vehicle.” Defend-
ant produced a South Dakota driver’s license and a North Carolina
registration for the rental vehicle defendant was driving. Defendant
admitted to having had “a couple of drinks.” Deputy Goodwin
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observed that defendant’s “eyes were kind of red and glassy and his
speech was slightly slurred.” Deputy Goodwin administered field
sobriety tests to defendant. After defendant failed three attempts to
stand on one foot, Deputy Goodwin formed the opinion that defend-
ant’s mental and physical capacities were impaired. Deputy Goodwin
arrested defendant.

Chemical Analyst Jackie Oliver (Oliver) read defendant his rights
prior to administering the Intoxilyzer test and gave defendant an
opportunity to call an attorney, which defendant declined. Defendant
refused to take the Intoxilyzer test. Oliver noted that defendant’s eyes
were “red kind of glassy” and that defendant smelled like alcohol.

Deputy Goodwin seized defendant’s South Dakota driver’s license
pursuant to N.C. Gen. Stat. § 20-16.5(b). Defendant’s license was held
by the State of North Carolina for thirty days and was not released
until defendant paid the required $50.00 fee.

At a pre-trial hearing, defendant pled guilty to speeding, but
moved to dismiss the driving while impaired (DWI) charge on double
jeopardy grounds. In an order entered 30 October 2003, the trial court
dismissed defendant’s motion as being untimely filed. However, the
trial court also ruled on the merits of the motion, concluding that the
confiscation of defendant’s South Dakota license did not “place
Defendant in prior jeopardy for the offense.”

At trial, defendant was convicted of driving while impaired. He
received a sixty-day suspended sentence and was ordered to pay a
fine of $713.00. Defendant appeals.

L

[1] Defendant first argues that the trial court erred in denying his
motion to dismiss the DWI charge against him. Defendant argues that
criminal prosecution and punishment of defendant for driving while
impaired were barred because the State’s confiscation and retention
of his South Dakota driver’s license and imposition of a $50.00 fee
constituted punishment for double jeopardy purposes.

Defendant’s license was seized pursuant to N.C. Gen. Stat.
§ 20-16.5 (b) when he refused to submit to the chemical analysis of an
intoxilyzer test. Defendant concedes that our Courts have previously
held that N.C.G.S. § 20-16.5 is remedial in nature, and that it does not
constitute punishment for double jeopardy purposes. See State v.
Evans, 145 N.C. App. 324, 334, 550 S.E.2d 853, 860 (2001); see also
State v. Oliver, 343 N.C. 202, 209-10, 470 S.E.2d 16, 21 (1996).
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However, defendant argues that these prior decisions are inapplica-
ble to him because his license was an out-of-state license. Defendant
asserts that our Courts’ decisions that the statute’s provisions do not
constitute punishment for double jeopardy purposes are premised on
the recognition that the civil revocation serves a lawful remedial pur-
pose that outweighs its punitive effects. See Evans, 145 N.C. App. at
334-35, 550 S.E.2d at 860. Defendant contends that because he was a
nonresident driver, the confiscation of his out-of-state license pun-
ished him by depriving him of the ability to drive in the State of South
Dakota for thirty days, and thus the punitive effects of the revocation
outweigh the remedial purpose. We disagree.

In Evans, our Court thoroughly analyzed N.C.G.S. § 20-16.5 to
determine whether the statute, as amended in 1997, violated the
Double Jeopardy clause of the United States Constitution or the Law
of the Land clause of the North Carolina Constitution. Id. at 331-34,
550 S.E.2d at 858-60. We noted that “because N.C.G.S. § 20-16.5, as
enacted, reflects an intent by the legislature for the revocation provi-
sion to be a remedial measure, only the clearest proof will suffice to
override legislative intent and transform what has been denominated
a civil remedy into a criminal penalty.” Evans, 145 N.C. App. at 332,
550 S.E.2d at 859 (internal quotes and citations omitted). We reiter-
ated that the statute has a legitimate remedial purpose, which “is to
remove from our highways drivers who either cannot or will not oper-
ate a motor vehicle safely and soberly” and “to prevent unsafe and
unfit drivers from operating vehicles and endangering the citizens of
North Carolina.” Id. at 331-32, 550 S.E.2d at 859. Finally, we con-
cluded that the statute does not subject a person to double jeopardy
because the statute “is neither punitive in purpose nor effect[.]” Id. at
334, 550 S.E.2d at 860.

Contrary to defendant’s argument, nothing in our analysis of
N.C.G.S. § 20-16.5 indicates that the purpose underlying the statute is
different for out-of-state drivers than it is for North Carolina drivers.
Certainly, the threat posed to the citizens of North Carolina by an
impaired driver driving on North Carolina highways is the same
regardless of what state’s license the driver has. Furthermore, it is
clear from the plain language of N.C.G.S. § 20-16.5, and related
statutes, that N.C.G.S. § 20-16.5 applies equally to a driver who has a
North Carolina driver’s license and to a driver who has a license from
another state.

First, related statute N.C. Gen. Stat. § 20-22 provides that driver’s
licenses of out-of-state drivers “shall be subject to suspension or
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revocation by the Division [of Motor Vehicles] in like manner and for
like cause as a driver’s license issued [in North Carolina] may be sus-
pended or revoked.” N.C. Gen. Stat. § 20-22(a) (2003). Therefore, the
revocation of a license pursuant to N.C.G.S. § 20-16.5 for failure to
submit to chemical analysis applies to nonresident drivers.

Second, the plain language of N.C.G.S. § 20-16.5 demonstrates
that the General Assembly intended for the statute to apply equally to
drivers from other states, as well as to those from North Carolina. See
Electric Supply Co. v. Swain Electrical Co., 328 N.C. 651, 656, 403
S.E.2d 291, 294 (1991) (“Legislative purpose is first ascertained from
the plain words of the statute.”). The statute applies to any person
“who operates a motor vehicle upon the highways of the State[,]”
State v. Allen, 14 N.C. App. 485, 489, 188 S.E.2d 568, 571 (1972), and
is charged with an implied consent offense, such as impaired driving.
N.C. Gen. Stat. § 20-16.5(b)(1)-(3) (2003) (referring to N.C. Gen. Stat.
§ 20-16.2). Such a person “is deemed to have given consent to a
breathalyzer test.” Allen, 14 N.C. App. at 489, 188 S.E.2d at 571. If the
person “[w]illfully refuses to submit to the chemical analysis[,]” the
person’s driver’s license is subject to revocation for thirty days,
assuming the other provisions of N.C.G.S. § 20-16.5(b) are met.
N.C.G.S. § 20-16.5(b).

Third, N.C.G.S. § 20-16.5 expressly applies to licenses issued in
states other than North Carolina. The statute defines “Surrender of a
Driver’s License” as “[t]he act of turning over to a court or a law-
enforcement officer the person’s most recent, valid driver’s li-
cense . . . issued by the Division [of Motor Vehicles] or by a similar
agency in another jurisdiction[.]” N.C. Gen. Stat. § 20-16.5(a)(5)
(2003) (emphasis added). Additionally, when N.C. Gen. Stat. § 20-16.2
is read together with N.C.G.S. § 20-16.5, it is clear that the immediate
civil license revocation for persons charged with implied-consent
offenses in N.C.G.S. § 20-16.5 applies to persons with out-of-state
licenses. N.C.G.S. § 20-16.2 includes a provision requiring the North
Carolina Division of Motor Vehicles to notify “the motor vehicle
administrator of the state of the person’s residence and of any state
in which the person has a license” of the revocation when a nonresi-
dent’s privilege to drive in the State has been revoked. N.C. Gen. Stat.
§ 20-16.2(f) (2003). Defendant’s argument that the statute does not
have a remedial purpose as applied to drivers with out-of-state
licenses is without merit.

Similarly, we are not persuaded by defendant’s contention that
the punitive effects of N.C.G.S. § 20-16.5, as applied to a nonresident,
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outweigh the lawful remedial purpose discussed above. Defendant
asserts that N.C.G.S. § 20-16.5 serves only to punish him by depriving
him of the ability to drive in the State of South Dakota for thirty days.
Defendant’s argument is centered on the premise that the State of
North Carolina does not have authority to restrict or interfere with
defendant’s ability to drive in his home state. See Hendrick wv.
Maryland, 235 U.S. 610, 622, 59 L. Ed. 385, 391 (1915) (stating that
it is within the police power of a state to “prescribe uniform regula-
tions necessary for public safety and order in respect to the operation
upon its highways of all motor vehicles[,]” including licensing their
drivers). However, that the State of North Carolina might have
improperly seized defendant’s driver’s license does not mean that the
revocation amounts to punishment.

Defendant does not argue, and nothing in the record indicates,
that defendant was actually deprived of the ability to drive in the
State of South Dakota for thirty days. Neither is there evidence in the
record showing when or whether defendant returned to South
Dakota. Nor does defendant demonstrate that he was denied the priv-
ilege of driving in South Dakota. “The license is merely physical evi-
dence of the existence of the privilege to drive in the state wherein
[the license] was issued.” Opinion of Attorney General Robert
Morgan, 40 N.C. Op. Att. Gen. 420, 422 (1969). Nothing in the record
suggests that defendant could not have applied for or obtained a
duplicate license or otherwise sought relief in South Dakota.
Defendant was merely denied the physical evidence of the privilege
to drive in his home state, his driver’s license, which does not consti-
tute punishment.

Additionally, the State provides statutory remedies for a driver to
secure his revoked license, which mitigate any possible puni-
tive effects of the State’s confiscation of a nonresident’s driver’s
license. N.C.G.S. § 20-16.5(g) provides that a person may contest the
validity of a revocation in a hearing before a magistrate or district
court judge, either of whom may rescind the revocation. N.C.G.S.
§ 20-16.5(g). The request for such a hearing “may be made at the time
of the person’s initial appearance, or within 10 days of the effective
date of revocation” and “the hearing must be held within three work-
ing days following the request if the hearing is before a magistrate or
within five working days if the hearing is before a district court
judge.” Id. In addition to contesting the validity of the revocation,
defendant could have sought a limited driving privilege under
N.C.G.S. § 20-16.5(p).
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Whether or not the State should have required defendant to sur-
render his South Dakota driver’s license, see Opinion of Attorney
General Robert Morgan, 40 N.C. Op. Att. Gen. at 422 (“To require
the surrender of a valid driver’s license issued by another state would
be an empty gesture since the North Carolina court cannot deter-
mine the status of a nonresident’s privilege to drive in his home
state.”), the State’s seizure of defendant’s South Dakota license was
not punishment. The only harm evident in the record is that defend-
ant had to pay $50.00 to restore his privilege to drive in North
Carolina after the thirty-day revocation period expired. Defend-
ant does not argue, and we do not see, how this fee constituted
punishment. The $50.00 charge is not a fine, but rather a minimal
administrative fee that covers the “costs for the action[.]” N.C.G.S.
§ 20-16.5(j). Thus, defendant fails to offer proof sufficient to “override
legislative intent and transform what has been denominated a civil
remedy into a criminal penalty.” See Evans, 145 N.C. App. at 332, 550
S.E.2d at 859. The trial court correctly concluded that defendant was
not placed in prior jeopardy for driving while impaired, and we
thereby affirm the trial court’s denial of defendant’s motion to dis-
miss on double jeopardy grounds.

IL.

[2] Defendant next argues that the trial court erred in dismissing
defendant’s motion to dismiss as being untimely filed. We agree. A
motion to dismiss on the grounds of double jeopardy may be made at
any time. N.C. Gen. Stat. § 15A-954(c) (2003). However, the trial court
correctly ruled on the substantive issue of double jeopardy and its
error in dismissing defendant’s motion to dismiss as being untimely
did not prejudice defendant.

III.

[38] Defendant’s third assignment of error is that the trial court
erred in applying a prejudice analysis in denying defendant’s mo-
tion to dismiss for double jeopardy. Specifically, defendant argues
that the trial court erred when it concluded that “[t]he unlaw-
ful actions of the State in seizing the license was not such a flagrant
violation of Defendant’s constitutional rights resulting in such
irreparable prejudice that there is no remedy but to dismiss the pros-
ecution.” Defendant asserts that dismissal is mandatory under
N.C.G.S. § 15A-954 when the trial court concludes that a defendant
has already been placed in jeopardy for the same offense, and
thus engaging in a prejudice analysis was misplaced. See N.C. Gen.
Stat. § 15A-954(a)(5) (2003). However, as discussed above, the trial
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court properly concluded that defendant was not placed in prior jeop-
ardy for the offense. Thus, dismissal was not mandatory, and defend-
ant’s argument to the contrary is overruled.

IV.

[4] Finally, defendant assigns as error the trial court’s allowing
Deputy Goodwin to testify regarding the field sobriety tests over
defendant’s objection. Defendant argues that the trial court erred in
allowing Deputy Goodwin to testify about the field sobriety tests
when the State had failed to establish both that Deputy Goodwin
was qualified to properly administer or interpret the field sobriety
tests, and that the tests had been properly administered. However,
we conclude that there was no error in admitting this evidence
because it was relevant to Deputy Goodwin’s lay testimony that
defendant was impaired.

Relevant evidence is admissible, except as specifically provided
by law. N.C. Gen. Stat. § 8C-1, Rule 402 (2003). “Evidence is relevant
if it has any logical tendency, however slight, to prove a fact in issue.
In criminal cases, every circumstance that is calculated to throw any
light upon the supposed crime is admissible. The weight of such evi-
dence is for the jury.” State v. Smith, 357 N.C. 604, 613-14, 588 S.E.2d
453, 460 (2003) (internal quotes and citations omitted), cert. denied,
—— U.S. — 159 L. Ed. 2d 819 (2004). A trial court must determine if
the proposed evidence has “any tendency to make the existence of
any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evi-
dence.” N.C. Gen. Stat. § 8C-1, Rule 401 (2003). “[A] trial court’s rul-
ings on relevancy . . . are not discretionary and therefore are not
reviewed under the abuse of discretion standard[.]” State v. Wallace,
104 N.C. App. 498, 502, 410 S.E.2d 226, 228 (1991), disc. review
denied, 331 N.C. 290, 416 S.E.2d 398 (1992). Nevertheless, “such rul-
ings are given great deference on appeal.” Id.

At trial, the trial court allowed defendant to conduct a voir dire
hearing outside the jury’s presence to assess Deputy Goodwin’s train-
ing and qualifications in administering field sobriety tests. Following
the voir dire, the trial court concluded:

[Deputy Goodwin] cannot testify that he administered standard-
ized field sobriety tests. The officer may testify what he asked the
defendant to do and what the defendant did in response thereto.
The defense is free to cross-examine [Deputy Goodwin] at will
with regard to that testimony, and if the defense chooses, may



IN THE COURT OF APPEALS 89

PENINSULA PROP. OWNERS ASS’N v. CRESCENT RES., LLC
[171 N.C. App. 89 (2005)]

cross-examine him with regard to the standardized test, so forth
as you choose.

The trial court stated that Deputy Goodwin could not testify that he
believed defendant to be impaired because defendant failed the tests;
however, he could testify that he formed an opinion that defendant
was impaired when Deputy Goodwin asked defendant to stand on
one leg and defendant started to hop and then fell over. In other
words, Deputy Goodwin was permitted to testify as a lay witness,
rather than as an expert.

“[A] lay person may give his opinion as to whether a person is
intoxicated so long as that opinion is based on the witness’s personal
observation.” State v. Rich, 351 N.C. 386, 398, 527 S.E.2d 299, 306
(2000) (citing State v. Lindley, 286 N.C. 255, 258, 210 S.E.2d 207, 209
(1974)). In the present case, Deputy Goodwin only testified that,
based on his personal observations, he formed an opinion that
defendant was impaired. Evidence that defendant was impaired is rel-
evant to the issue of whether defendant was driving while impaired.
Therefore, the trial court did not err in admitting Deputy Goodwin’s
testimony about defendant’s field sobriety tests.

No error.

Judges TYSON and GEER concur.

THE PENINSULA PROPERTY OWNERS ASSOCIATION, INC., PLAINTIFF V. CRESCENT
RESOURCES, LLC, DEFENDANT

No. COA04-796
(Filed 21 June 2005)

1. Appeal and Error— standard of review—Rule 12(b)(6)
motion
Appellate review of a Rule 12(b)(6) motion to dismiss is de
novo.

2. Deeds— property owners association—bylaws and covenants—
approval of lawsuit—standing
Contractual provisions agreed to by members of a property

owners association may provide procedural prerequisites or con-
tractually limit the time, place, or manner of asserting claims.
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Here, an association (PPOA) lacked the authority to begin a law-
suit against a developer (Crescent) and did not have standing
where it had not received approval from two thirds of its mem-
bers, as required by a valid provision of the by-laws and declara-
tion of covenants.

Appeal by plaintiff from judgment entered 24 February 2004 by
Judge W. Robert Bell in Mecklenburg County Superior Court. Heard
in the Court of Appeals 2 March 2005.

Weaver, Bennett & Bland, PA., by Michael David Bland and
Benjamin L. Worley, for plaintiff-appellant.

Parker, Poe, Adams & Bernstein, L.L.P., by Irvin W. Hankins,
111, and John W. Francisco, for defendant-appellee.

TYSON, Judge.

The Peninsula Property Owners Association, Inc. (the “PPOA”)
appeals from judgment entered granting Crescent Resources, LLC’s
(“Crescent”) motion to dismiss and motion for summary judgment
based on the PPOA’s lack of standing. We affirm.

1. Background

Beginning in 1989, Crescent, a subsidiary of Duke Power
Company, developed “the Peninsula,” a planned residential commu-
nity on Lake Norman near Charlotte, North Carolina. Crescent sold
over nine hundred lots in the Peninsula between 1990 and 1 January
1999. As part of the development, Crescent established the PPOA as
a North Carolina non-profit corporation. Crescent appointed the orig-
inal members of the Board of the PPOA (“the Board”) and maintained
majority control of the Board until 1 January 1999. The Declaration of
Covenants, Conditions, and Restrictions (“the Declaration”) and the
Bylaws of the PPOA (“Bylaws”) were created by Crescent. Both the
Declaration and the Bylaws contain the following provision:

the affirmative vote of no less than two-thirds (2/3) of all votes
entitled to be cast by the Master Association Members shall be
required in order for the Master Association to (1) file a com-
plaint, on account of an act or omission of Declarant, with any
governmental agency which has regulatory or judicial authority
over the Project or any part thereof; or (2) assert a claim against
or sue Declarant.



IN THE COURT OF APPEALS 91

PENINSULA PROP. OWNERS ASS’N v. CRESCENT RES., LLC
[171 N.C. App. 89 (2005)]

In addition, the Declaration and the Bylaws granted authority to
the Board to contract with third parties to install infrastructure for
the Peninsula including streets, sewers, sidewalks, the golf course,
the clubhouse, parking lots, and street lights. The Board entered
into a lease agreement with Duke Power to install and maintain
decorative brass street light poles and fixtures. The PPOA made
lease payments to Duke Power from annual dues collected from
the homeowners.

When Crescent relinquished control of the Board in January 1999,
the PPOA’s members “discovered” the lease agreement between the
PPOA and Duke Power. The Board decided to buy the street light
equipment from Duke Power for $1,200,000.00, instead of completing
the remaining lease payments totaling $1,500,000.00.

On 1 September 2000, the PPOA and one of its members filed a
complaint in Mecklenburg County Superior Court against Crescent
and sought certification of the matter as a class action. The PPOA
made no attempt to secure a vote of two-thirds of its members prior
to instituting this action. The complaint alleged constructive fraud,
unfair and deceptive trade practices, and violation of the Interstate
Land Sales Full Disclosure Act. The trial court entered an order deny-
ing the request for class certification on 26 October 2001. The PPOA
subsequently filed a voluntary dismissal without prejudice.

On 30 October 2002, the PPOA filed this action in Mecklenburg
County Superior Court. As with the earlier suit, the PPOA did not
attempt to garner the required two-thirds vote under the Bylaws and
the Declaration. The PPOA asserted claims of constructive fraud and
unfair and deceptive trade practices. These causes of action were
alleged on behalf of the PPOA itself, rather than individual home-
owners. The PPOA filed an amended complaint on 6 January 2003 to
correct Crescent’s business organization status.

Crescent answered on 24 March 2003 and argued in part that the
PPOA lacked standing to assert its claims. Following discovery by
both parties, Crescent filed a motion for summary judgment on 9
December 2003 claiming: (1) the PPOA did not have the authority or
standing to assert its claims; (2) the PPOA’s claims are time barred by
the statute of limitations; and (3) the PPOA has not asserted valid
claims. Crescent filed an amended motion to dismiss combined with
a motion for summary judgment on 3 December 2003 arguing: (1) the
trial court lacked jurisdiction; (2) allegations in PPOA’s complaint fail
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to state a claim upon which relief can be granted; (3) the PPOA does
not have authority or capacity to assert its claims; and (4) there are
no genuine issues of material fact.

After submission of affidavits, pleadings, and other documents
and arguments by both parties, the trial court ruled that the PPOA did
“not have standing to file and prosecute this action” and granted
Crescent’s motion to dismiss and motion for summary judgment. The
PPOA appeals.

II. Issue

The issue on appeal is whether the trial court erred in ruling the
PPOA lacked standing and authority to assert its claims against
Crescent.

III. Standard of Review

[1] Our review of a motion to dismiss under Rule 12(b)(1) of the
North Carolina Rules of Civil Procedure is de novo. Country Club of
Johnson Cty., Inc. v. U.S. Fidelity & Guar. Co., 150 N.C. App. 231,
238, 563 S.E.2d 269, 274 (2002) (citation omitted); N.C. Gen. Stat.
§ 1A-1, Rule 12(b)(1) (2003). “Under a de novo review, the court con-
siders the matter anew and freely substitutes its own judgment for
that of the [trial court].” In re Appeal of the Greens of Pine Glen Ltd.
P’ship, 356 N.C. 642, 647, 576 S.E.2d 316, 319 (2003) (citing Mann
Media, Inc. v. Randolph Cty. Planning Bd., 356 N.C. 1, 13, 565 S.E.2d
9, 17 (2002)).

IV. Subject Matter Jurisdiction

The PPOA argues the trial court erred by: (1) dismissing its com-
plaint for lack of subject matter jurisdiction; and (2) granting
Crescent’s motion for summary judgment. We disagree.

A. Standing

[2] “Standing refers to whether a party has a sufficient stake in an
otherwise justiciable controversy such that he or she may properly
seek adjudication of the matter.” American Woodland Indus., Inc. v.
Tolson, 1565 N.C. App. 624, 626, 574 S.E.2d 55, 57 (2002) (citations
omitted), cert. denied, 357 N.C. 61, 579 S.E.2d 283 (2003). “Standing
is a necessary prerequisite to a court’s proper exercise of subject mat-
ter jurisdiction.” Street v. Smart Corp., 157 N.C. App. 303, 305, 578
S.E.2d 695, 698 (2003) (internal quotation marks omitted). As the
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party seeking to invoke jurisdiction, the PPOA has the burden of
proving the elements of standing. Neuse River Found., Inc. v.
Smithfield Foods, Inc., 155 N.C. App. 110, 113, 574 S.E.2d 48, 51
(2002) (citations omitted), disc. rev. denied, 356 N.C. 675, 577 S.E.2d
628 (2003).

“Standing . . . is . . . properly challenged by a Rule 12(b)(1) motion
to dismiss,” Fuller v. Easley, 145 N.C. App. 391, 395, 553 S.E.2d 43, 46
(2001), and a showing must be made “ ‘that the plaintiff have been
injured or threatened by injury or have a statutory right to institute an
action,” ” Bruggeman v. Meditrust Co., LLC, 165 N.C. App. 790, 795,
600 S.E.2d 507, 511 (2004) (quoting In re Baby Boy Scearce, 81 N.C.
App. 531, 541, 345 S.E.2d 404, 410, disc. rev. denied, 318 N.C. 415, 349
S.E.2d 589 (1986)). “If a party does not have standing to bring a claim,
a court has no subject matter jurisdiction to hear the claim.” Estate
of Apple v. Commer. Courier Express, Inc., 168 N.C. App. 175, 177,
607 S.E.2d 14, 16 (citations omitted), disc. rev. denied, 359 N.C. 632,
613 S.E.2d 688 (2005).

Statutes or contract provisions may also prescribe whether a
court possesses subject matter jurisdiction. See N.C. Gen. Stat.
§ 5b-7-42 (2003) (a shareholder may not commence a derivative
action without: (1) “written demand . . . upon the corporation to take
suitable action;” and (2) “90 days have expired from the date the
demand was made unless, prior to the expiration of the 90 days, the
shareholder was notified that the corporation rejected the demand,
or unless irreparable injury to the corporation would result by wait-
ing for the expiration of the 90 day period.”); see also Allen v.
Ferrera, 141 N.C. App. 284, 287-89, 540 S.E.2d 761, 764-65 (2000)
(applying N.C. Gen. Stat. § 55-7-42); Johnston County v. R. N. Rouse
& Co., 331 N.C. 88, 92, 414 S.E.2d 30, 33 (1992) (“[P]arties have
endeavored to avoid potential litigation concerning judicial jurisdic-
tion and the governing law by including in their contracts provisions
concerning these matters. Although the language used may differ
from one contract to another, one or more of three types of provi-
sions (choice of law, consent to jurisdiction, and forum selection),
which have very distinct purposes, may often be found in the boiler-
plate language of a contract.”).

B. Two-Thirds Voting Provision

The North Carolina Nonprofit Corporation Act (“the Act”) is
found in N.C. Gen. Stat. § 556A-1-01 et seq. Included within the Act are
guidelines for corporations’ bylaws, which “may contain any provi-



94 IN THE COURT OF APPEALS

PENINSULA PROP. OWNERS ASS’N v. CRESCENT RES., LLC
[171 N.C. App. 89 (2005)]

sion for regulating and managing the affairs of the corporation that is
not inconsistent with law or the articles of incorporation.” N.C. Gen.
Stat. § 55A-2-06(b) (2003).

Neither party asserts a discrepancy between the Bylaws and the
articles of incorporation. For corporations with members, the bylaws
“may include any provisions not inconsistent with law . . . with
respect to: . . . (2) Voting rights and the manner of exercising voting
rights; (3) The relative rights and obligations of members among
themselves, to the corporation, and with respect to the property of
the corporation; . . . (7) Any other matters.” N.C. Gen. Stat. § 556A-6-20
(2003).

Here, Article III, Section 10 of the Bylaws and Article III, Section
3.3 of the Declaration state, “[t]he affirmative vote of no less than
two-thirds (2/3) of all votes entitled to be cast by the [PPOA] mem-
bers shall be required in order for the [PPOA] to . . . assert a claim
against or sue [Crescent].” The two-thirds provision is limited to situ-
ations where the PPOA desires to commence legal action against
Crescent directly or complain to a governmental agency about
Crescent’s acts or omissions. The PPOA never attempted to obtain
nor actually received the required two-thirds vote by its members
approving its decision to file any complaint against Crescent. The
trial court dismissed the PPOA’s complaint based on the PPOA’s lack
of authority and standing to assert claims against Crescent without
prior approval by two-thirds of its members.

The PPOA argues the extra majority approval by its members is
“in violation to the stated public policy to allow entities free access to
the courts,” and asserts the two-thirds vote requirement “directly
inhibits [the PPOA’s] ability to recover from [Crescent] for its fraudu-
lent actions by restricting [the PPOA’s] access to the court system.” In
support of its argument, the PPOA first cites N.C. Gen. Stat. § 22B-10
(2003) which provides,

[a]lny provision in a contract requiring a party to the contract to
waive his right to a jury trial is unconscionable as a matter of law
and the provision shall be unenforceable. This section does not
prohibit parties from entering into agreements to arbitrate or
engage in other forms of alternative dispute resolution.

The PPOA contends N.C. Gen. Stat. § 22B-10 embodies North
Carolina’s public policy “to allow persons and entities to have their
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day in court.” The PPOA further asserts the two-thirds provision is an
illegal restraint of the right to sue. See Duffy v. Insurance Company,
142 N.C. 100, 103, 55 S.E. 79, 81 (1906) (“By-laws restricting the right
to sue in the courts are generally void.”). Finally, the PPOA argues the
two-thirds provision equates to an exculpatory clause. See Fortson v.
McClellan, 131 N.C. App. 635, 636, 508 S.E.2d 549, 551 (1998) (“an
exculpatory contract will be enforced unless it violates a statute, is
gained through inequality of bargaining power, or is contrary to a sub-
stantial public interest”).

Our de novo review of the two-thirds voting provision and the
applicable statutory and case law shows the voting requirement is
valid and enforceable. In re Appeal of the Greens of Pine Glen Litd.
P’ship, 356 N.C. at 647, 576 S.E.2d at 319. In response to the PPOA’s
first two arguments, the PPOA is not prevented from either obtaining
access to the judicial system or asserting its right to file suit. The
Bylaws do not require and the PPOA did not “waive [its] right to a jury
trial.” N.C. Gen. Stat. § 22B-10.

The two-thirds vote provision in the Bylaws and the Declaration
does not eliminate the PPOA’s right to file a legal action. Both the
PPOA and its members enjoy the unlimited ability to file causes of
action against Crescent, subject to the required approval by its mem-
bers. The two-thirds voting provision merely requires the PPOA to
garner extra-majority approval from its members before instituting
legal action. Crescent does not control the required two-thirds major-
ity vote to sue. Crescent owned only two of the nine hundred lots
within the Peninsula at the time the PPOA filed its complaint, less
than one-percent of the voting rights.

Exculpatory clauses contractually limit a party’s liability. Hall v.
Refining Co., 242 N.C. 707, 709-10, 89 S.E.2d 396, 398 (1955). The two-
thirds provision does not limit Crescent’s liability to the PPOA for
any alleged wrongdoing. Rather, the PPOA must obtain the required
approval from its membership prior to commencing an action against
Crescent for alleged wrongdoings. In addition, the PPOA’s individual
members are not covered by the two-thirds provision and are not
without legal recourse against Crescent.

Crescent correctly notes that a two-thirds vote, or other pre-law-
suit requirements, are common. See N.C. Gen. Stat. § 55-7-42 (a share-
holder may not commence a derivative action without: (1) “written
demand . . . upon the corporation to take suitable action;” and (2) “90
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days have expired from the date the demand was made unless prior
to the expiration of the 90 days, the shareholder was notified that the
corporation rejected the demand, or unless irreparable injury to the
corporation would result by waiting for the expiration of the 90-day
period.”); N.C. Gen. Stat. § 47F-1-102(d) (2003) (a homeowner asso-
ciation formed prior to 1 January 1999 may adopt the provisions of
the North Carolina Planned Community Act with at least two-thirds
member support).

As noted, contractual provisions agreed to by members of the
PPOA may provide procedural prerequisites or contractually limit
the time, place, or manner for asserting claims. Johnston County,
331 N.C. at 92-93, 414 S.E.2d at 33 (choice of law, consent to jurisdic-
tion, and forum selection limitations); Land Co. v. Byrd, 299 N.C.
260, 262, 261 S.E.2d 655, 656 (1980) (“where parties to a contract have
agreed that a given jurisdiction’s substantive law shall govern the
interpretation of the contract, such a contractual provision will be
given effect”); Raspet v. Buck, 147 N.C. App. 133, 135, 5564 S.E.2d 676,
678 (2001) (there is a strong public policy favoring arbitration in
North Carolina).

Crescent argues prior notice to the PPOA’s members shows
knowledge and ratification to uphold the validity of the two-thirds
provision. Crescent began developing the Peninsula in 1989 and
established the PPOA in 1990. The Bylaws were adopted in July 1990.
The Declaration was made and entered into in September 1990.
Crescent began selling residential lots later that year. In connection
with each sale of real property by Crescent to homeowners, the con-
tracts included an express acknowledgment by the homeowners that
they “read, understood, and agreed to” terms of the Declaration.
Crescent also required prospective lot owners to sign a separate
acknowledgment that they had read and understood a copy of the
PPOA’s previous year’s budget, which included lease payments for
the street lights.

The PPOA’s members also received ample opportunity to review
the two-thirds voting requirement in the Declaration and the Bylaws
prior to purchasing real property within the Peninsula. Both the
Declaration and the Bylaws include provisions permitting review
and inspection of the PPOA’s books, records, and papers during “rea-
sonable business hours.” See N.C. Gen. Stat. § 55A-16-02 (2003) (“A
member is entitled to inspect and copy . . . any of the records of the
corporation . . . .”). All members were further provided access to all
financial records pertaining to the PPOA’s operating budget, including
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the lease payments to Duke Power, which were provided every year
during annual meetings. In addition, all prospective purchasers and
lot owners were provided record notice, as both the Bylaws and
the Declaration were filed with and are available in the county regis-
ter of deeds office.

The trial court did not err in dismissing the PPOA’s complaint for
lack of subject matter jurisdiction. The PPOA fails to prove it has
standing. Neuse River Found., Inc., 155 N.C. App. at 113, 574 S.E.2d
at 51. Our review of the record and applicable law indicates the two-
thirds vote provision requiring member approval prior to litigation
against Crescent is valid. The PPOA and its members were on notice
of this requirement. The PPOA never attempted to obtain nor
received the required member approval vote prior to filing this or the
previous action. Without the required vote, the PPOA lacked the
authority to commence legal proceedings against Crescent and does
not possess standing. Estate of Apple, 168 N.C. App. at 177, 607 S.E.2d
at 16. Without standing, the trial court could not exercise subject mat-
ter jurisdiction over its claims. Street, 157 N.C. App. at 305, 578 S.E.2d
at 698. In light of our holding, we decline to address the trial court’s
grant of summary judgment in Crescent’s favor or the PPOA’s remain-
ing assignments of error.

V. Conclusion

The required two-thirds vote provision is valid and enforceable as
a matter of law. The PPOA never attempted to obtain nor received the
required approval by its members to institute this action. The trial
court properly dismissed the PPOA’s complaint for lack of subject
matter jurisdiction. The trial court’s order is affirmed.

Affirmed.

Judges McGEE and GEER concur.
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GARY A. CARPENTER, PLAINTIFF-APPELLANT V. STEPHEN REED AGEE AnD DAVIS
TRANSPORT, INC., DEFENDANTS-APPELLEES

No. COA04-768
(Filed 21 June 2005)

Process and Service— statutory presumption of valid serv-
ice—failure to rebut

The trial court erred in an action for damages arising out of a
motor vehicle accident by granting defendant’s motion to dismiss
based on insufficient service of the civil summons and complaint,
because: (1) by filing a copy of the signed return receipt along
with an affidavit that comports with N.C.G.S. § 1-75.10, plaintiff is
entitled to a rebuttable presumption of valid service; and (2)
defendant’s single affidavit does not rebut the presumption when
he merely states that he had not resided at the address to which
service was addressed since 2002 and he does not state or other-
wise present any evidence that his mother, who signed for the
civil summons and complaint, was not authorized to accept serv-
ice for him.

Judge GEER concurring.

Appeal by plaintiff from order entered 9 February 2004 and
amended 18 February 2004 by Judge Richard D. Boner in Superior
Court, Cleveland County. Heard in the Court of Appeals 2 February
2005.

Cerwin Law Firm, by Todd R. Cerwin, for plaintiff-appellant.

Dean and Gibson, LLP, by Rodney Dean, for defendant-appellee
Stephen Reed Agee.

McGEE, Judge.

Gary Carpenter (plaintiff) appeals from an order entered 9
February 2004 and amended 18 February 2004 granting defendant
Stephen Reed Agee’s motion to dismiss. Defendant Davis Transport,
Inc. (Davis) is no longer a party to this action, pursuant to plain-
tiff’s voluntary dismissal of his claims against Davis filed on 16
December 2003.

Plaintiff filed a complaint on 4 March 2003 seeking damages for
injuries he sustained in a motor vehicle collision on 21 August 2000,
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that he alleged were caused by the negligence of Stephen Reed Agee
(defendant). The civil summons and complaint were addressed to
defendant by certified mail, return receipt requested, at an address in
San Bernadino, California. The return receipt was signed by defend-
ant’s mother, Dixie Agee, at the same address, on 12 March 2003.
Plaintiff filed an affidavit of service by certified mail and a copy of the
signed return receipt on 25 March 2003. The affidavit averred that a
copy of the civil summons and complaint was mailed by certified
mail, return receipt requested, and that it was so received on 12
March 2003.

Defendant filed an answer to the complaint on 9 May 2003. Along
with his answer, defendant served plaintiff with defendant’s first
set of interrogatories and request for the production of documents.
Plaintiff served defendant with plaintiff’s first set of interroga-
tories on 22 September 2003, to which defendant responded on 9
December 2003.

Defendant filed a motion to dismiss and an affidavit on 16
January 2004, claiming that he was never properly served with the
civil summons and complaint. In his affidavit, defendant stated that
although defendant’s mother resided at the address where the civil
summons and complaint were mailed, defendant had not resided at
that address since 2002. The trial court granted defendant’s motion to
dismiss in an order entered 9 February 2004 and amended 18
February 2004.

Plaintiff contends that the trial court erred in granting defend-
ant’s motion to dismiss because plaintiff properly served defendant
with the civil summons and complaint. Plaintiff argues that plaintiff’s
affidavit of service by certified mail, coupled with a copy of the
signed return receipt, created a presumption of valid service that
defendant has failed to rebut.

Rule 4(j)(1)(c) of our Rules of Civil Procedure permit service by
certified mail “[b]y mailing a copy of the summons and of the com-
plaint, . . . return receipt requested, addressed to the party to be
served, and delivering to the addressee.” N.C. Gen. Stat. § 1A-1, Rule
4()H)(1)(c) (2003). Once service by certified mail is complete, the serv-
ing party may make proof of service by filing an affidavit in accord-
ance with N.C. Gen. Stat. § 1-75.10. N.C. Gen. Stat. § 1A-1, Rule
4(j2)(2) (2003). Under N.C. Gen. Stat. § 1-75.10 (2003), the affidavit
must aver:
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a. That a copy of the summons and complaint was deposited in
the post office for mailing by registered or certified mail,
return receipt requested;

b. That it was in fact received as evidenced by the attached
registry receipt or other evidence satisfactory to the court of
delivery to the addressee; and

c. That the genuine receipt or other evidence of delivery is
attached.

Such an affidavit, filed along with a return receipt signed by the
individual who received the mail, “raises a presumption that the per-
son who received the mail or delivery and signed the receipt was an
agent of the addressee authorized by appointment or by law to be
served or to accept service of process|.]” N.C. Gen. Stat. § 1A-1, Rule
4(j2)(2); see also Granville Med. Ctr. v. Tipton, 160 N.C. App. 484,
490-91, 586 S.E.2d 791, 796 (2003); Fender v. Deaton, 130 N.C. App.
657, 663, 503 S.E.2d 707, 710 (1998), disc. review denied, 350 N.C. 94,
527 S.E.2d 666 (1999); Steffey v. Mazza Construction Group, 113 N.C.
App. 538, 540-41, 439 S.E.2d 241, 243 (1994), disc. review improvi-
dently allowed, 339 N.C. 734, 455 S.E.2d 155 (1995).

By filing a copy of the signed return receipt, along with an affi-
davit that comports with N.C. Gen. Stat. § 1-75.10, plaintiff is entitled
to a rebuttable presumption of valid service. We find that defendant’s
single affidavit does not rebut the presumption in this case. In his affi-
davit, defendant merely asserts that he had not resided at the address
to which service was addressed since 2002. However, defendant does
not state or otherwise present any evidence that Dixie Agee, who
signed for the civil summons and complaint, was not authorized to
accept service for him. In the absence of such evidence, defendant
has failed to rebut the statutory presumption of valid service. We
therefore conclude that the Rule 4 requirements of service of process
were met, and we reverse the trial court’s order granting defendant’s
motion to dismiss.

Since this issue is dispositive of this case on appeal, we need not
address plaintiff’s remaining assignments of error.

Reversed.
Judge TYSON concurs.

Judge GEER concurs in the result with a separate opinion.
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GEER, Judge, concurring in the result.

I agree with the majority that the trial court improperly granted
defendant’s motion to dismiss based on insufficient service. Because,
however, I believe that defendant waived this defense, I concur in the
result only.

Rule 12(h)(1) of the Rules of Civil Procedure provides: “A defense
of . . . insufficiency of service of process is waived (i) if omitted from
a motion in the circumstances described in section (g), or (ii) if it is
neither made by motion under this rule nor included in a responsive
pleading or an amendment thereof permitted by Rule 15(a) to be
made as a matter of course.” Defendant filed no initial motion to dis-
miss, but rather relied upon his answer to assert his defenses. I
believe the dispositive question for this appeal is whether defendant’s
answer waived the defense of insufficiency of process.

Plaintiff and defendant were involved in an accident on 21 August
2000. Accordingly, the statute of limitations ran on 21 August 2003.
Plaintiff filed his complaint on 4 March 2003 and on 25 March 2003
filed an affidavit of service indicating that the complaint had been
received on 12 March 2003. On 2 April 2003, defendant moved for an
extension of his time to respond to the complaint until 12 May 2003.
On 8 May 2003, defendant served his answer, interrogatories, and a
request for amount of monetary relief sought.

Defendant’s answer specifically raised the defenses of contribu-
tory negligence and the failure to state a claim for relief. In addition,
defendant’s answer included a catch-all fourth defense: “The
Defendants plead all of the defenses set forth in Rule 12(b) of the
North Carolina Rules of Civil Procedure. This Answer is subject to all
said defenses and is specifically made without waiving any defense
set forth in Rule 12(b) which is incorporated by reference.” The
answer never specifically mentioned the defense of insufficiency of
service of process. Nor did defendant ever amend his answer to add
that defense. Defendant did not explicitly raise any inadequacy of
service until he filed his motion to dismiss on 16 January 2004.

Defendant cites no authority supporting his contention that his
broadside defense incorporating by reference all of the defenses
under Rule 12(b) is sufficient to avoid waiver under Rule 12(h)(1). I
have been unable to find any such authority from this State, from the
federal courts, or from any other state’s courts. This absence of
authority is hardly surprising given the plain language of North
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Carolina’s Rules of Civil Procedure, which are substantially similar to
the Federal Rules of Civil Procedure on this issue.

Rule 8(b) provides that “[a] party shall state in short and plain
terms his defenses to each claim asserted and shall admit or deny the
averments upon which the adverse party relies.” Defendant contends
that “it would be difficult to have a much more plain and concise
statement than was raised by the Defendant in this Answer, which
specifically incorporated Rule 12(b) defenses by reference.” I do not
agree that the fourth defense is either plain or concise. While Rule
8(b) does “carr[y] the theme of notice pleading over into responsive
pleadings and defenses as well,” 1 Gray Wilson, North Carolina Civil
Procedure § 8-4, at 137 (2d ed. 1995), defendant has overlooked the
“notice” part of “notice pleading.” Defendant’s catch-all paragraph
incorporating seven possible defenses—including one, Rule 12(b)(6),
already listed as defendant’s third defense—hardly provided notice
that defendant intended to challenge the sufficiency of service.

This Court has recently held that “[p]Jursuant to Rule 12(h)(1) of
the North Carolina Rules of Civil Procedure, defenses arising under
Rule 12(b)(4) and 12(b)(5) must be affirmatively plead in a party’s
responsive pleadings, or are deemed thereafter waived.” Lane v.
Winn-Dixie Charlotte, Inc., 169 N.C. App. 180, 185, 609 S.E.2d 456,
459 (2005) (emphasis added). Under Rule 8(c), defenses “constituting
an avoidance or affirmative defense” must similarly be “affirmatively”
set forth or are waived. Duke Univ. v. St. Paul Mercury Ins. Co., 95
N.C. App. 663, 673, 384 S.E.2d 36, 42 (1989) (affirmative defense must
be pled “with certainty and particularity”; a failure to do so “ordinar-
ily results in its waiver”). Rule 8(c) explains what is required to affir-
matively plead a defense: “Such pleading shall contain a short and
plain statement of any matter constituting an avoidance or affirma-
tive defense sufficiently particular to give the court and the parties
notice of the transactions, occurrences, or series of transactions or
occurrences, intended to be proved.”

No one would suggest, in light of this requirement, that a bald
assertion in an answer that the defendant was incorporating by
reference all of the affirmative defenses listed in Rule 8(c) was
sufficient to avoid waiver of one of the defenses included in that
rule. See 5 Charles Alan Wright et al., Federal Practice and Procedure
§ 1274, at 617 (3d ed. 2004) (although an affirmative defense may be
pled in general terms it must give the plaintiff “fair notice of the
nature of the defense”). Yet, defendant’s wholesale incorporation of
Rule 12(b) is logically no different. There is no reasonable rationale
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for requiring less specificity in pleading for Rule 12(b) defenses than
for Rule 8(c) affirmative defenses, especially in light of Rule 12(b)
and (h)’s purpose of ensuring that defenses specified in Rule 12 are
resolved at an early stage in the litigation. Less specificity leads to
delay in resolution.

This Court has also held that a defendant “fulfills his obligation to
inform the court and his opponent of possible jurisdictional defects”
when he “has alerted the opponent and given him the opportunity to
cure any jurisdictional defect from the outset.” Ryals v. Hall-Lane
Moving & Storage Co., 122 N.C. App. 242, 248, 468 S.E.2d 600, 604,
disc. review denied, 343 N.C. 514, 472 S.E.2d 19 (1996). I would hold
that because defendant’s answer never mentions Rule 12(b)(5) or the
sufficiency of the service of process and because defendant’s motion
to dismiss specifically raising this defense was filed eight months
after the answer and five months after the statute of limitations ran—
thereby denying plaintiff any opportunity to cure any deficiency—
defendant waived the defense under Rule 12(h)(1). See also Santos v.
State Farm Fire & Cas. Co., 902 F.2d 1092, 1096 (2d Cir. 1990)
(defense of insufficiency of service waived despite answer’s assertion
of a lack of personal jurisdiction because: “[The defendant] did noth-
ing to alert [the plaintiff] promptly that its lack-of-jurisdiction claim
was in fact a contention that service of process was insufficient. . . .
A defendant cannot justly be allowed to lie in wait, masking by mis-
nomer its contention that service of process has been insufficient,
and then obtain a dismissal on that ground only after the statute of
limitations has run, thereby depriving the plaintiff of the opportunity
to cure the service defect.”).

My conclusion is further supported by Rule 10(b) of the Rules of
Civil Procedure, which provides that “[a]ll averments of claim or
defense shall be made in numbered paragraphs, the contents of each
of which be [sic] limited as far as practicable to a statement of a
single set of circumstances . . . . [E]ach defense other than denials
shall be stated in a separate . . . defense whenever a separation facil-
itates the clear presentation of the matters set forth.” Because of the
nature of the Rule 12(b) defenses—which rarely overlap—I believe
that “the clear presentation” of the defenses requires that each
defense be set forth separately.!

1. I recognize that in some special circumstances multiple defenses—such as
subject matter jurisdiction and personal jurisdiction—may arise out of the same
facts and justify consolidation in a single paragraph, but that is not the situation in the
usual case.
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Finally, I note that a catch-all defense such as the one relied upon
here raises Rule 11 concerns. See Mary Ann Pensiero, Inc. v. Lingle,
847 F.2d 90, 97 (3d Cir. 1988) (holding that “the practice of ‘throwing
in the kitchen sink’ at times may be so abusive as to merit Rule 11
condemnation,” but finding no Rule 11 violation in that case). Under
Rule 11(a), the attorney’s signature on the answer “constitutes a cer-
tificate by him . . . that to the best of his knowledge, information, and
belief formed after reasonable inquiry it is well grounded in fact and
is warranted by existing law or a good faith argument for the exten-
sion, modification, or reversal of existing law . . . .” A defense that
broadly incorporates by reference all of the defenses contained in
Rule 12(b) without explanation or distinction among the defenses
raises a red flag that the attorney has not conducted the required fac-
tual or legal inquiry necessary to determine whether those defenses
are in fact applicable. For example, it is difficult to see how Rule
12(b)(1) (lack of subject matter jurisdiction) could possibly be rele-
vant in this particular automobile accident litigation. A defendant’s
counsel cannot, under Rule 11, simply reference all possible defenses
in order to avoid waiving a defense unless he or she has conducted
the inquiry required to determine that the defense is viable.

For the foregoing reasons, I agree that the trial court erred in
granting defendant’s motion to dismiss.

KIMBERLY FAKHOURY, PETITIONER-APPELLEE V. KAREM FAKHOURY, RESPONDENT-
APPELLANT, FOR THE ADOPTION OF K.K.F.

No. COA04-714
(Filed 21 June 2005)

Adoption— stepparent—consent—fraud—constructive fraud—
public policy

The trial court did not err by concluding as a matter of law

that respondent maternal grandfather/adoptive father’s consent

to petitioner stepparent’s adoption of the minor child was not

procured by fraud, because: (1) respondent cannot rely on the

possibility that petitioner had accessed Internet divorce sites in

establishing that petitioner made a false representation; (2)

respondent was fully aware of the precarious status of the mar-

riage; (3) assuming arguendo without deciding that a showing of
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constructive fraud is sufficient to void a consent to adoption,
respondent has failed to show that constructive fraud occurred;
and (4) public policy of North Carolina as expressed in Chapter
48 mandates that respondent’s motion to dismiss petitioner’s peti-
tion be denied since it encourages the finality of adoptions and
the prompt, conclusive disposition of adoption proceedings, it
requires that the interests of the child take precedence over the
interests of anyone else including those who are parties to the
marriage, and the minor child has been raised by petitioner since
January 2000 and considers petitioner his mother.

Appeal by respondent from order dated 22 October 2003, nunc
pro tunc 14 August 2003, by Judge Paul G. Gessner in District Court,
Wake County. Heard in the Court of Appeals 2 March 2005.

The Sandlin Law Firm, PA, by Deborah Sandlin, V.A. Davidian,
111, and Debra A. Griffiths, for petitioner-appellee.

Manning, Fulton & Skinner, PA., by Michael S. Harrell, for
respondent-appellant.

McGEE, Judge.

Karem Fakhoury (respondent) is the maternal grandfather and
adoptive father of K.K.F. K.K.F. was born 2 June 1998 to respondent’s
daughter, Raisha. In mid-December 1999, Raisha asked respondent to
raise K.K.F. Respondent agreed on the condition that respondent be
permitted to adopt K.K.F. Raisha and K.K.F.’s biological father con-
sented to the adoption, and respondent petitioned for the adoption of
K.K.F. on 7 January 2000.

At the time respondent petitioned for the adoption of K.K.F.,
respondent and Kimberly Fakhoury (petitioner) were living together
and discussing marriage. However, they did not yet have specific
wedding plans. Respondent and petitioner agreed that petitioner
would adopt K.K.F. pursuant to a stepparent adoption. Respondent
and petitioner agreed to wait for two years after they were married
for petitioner to adopt K.K.F. so that a home study would not need to
be completed. See N.C. Gen. Stat. § 48-2-501(d) (1999). Respondent
and petitioner were married on 27 April 2000.

Respondent signed a consent to the adoption on 19 September
2002, and petitioner filed a petition to adopt K.K.F. on 20 September
2002. Respondent’s statutory ability to revoke the consent expired on
26 September 2002. See N.C. Gen. Stat. § 48-3-608(a) (2001).
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Respondent and petitioner separated on 20 November 2002 when
petitioner left the marital home. Respondent testified that it was a
“total surprise” and that petitioner had not previously indicated that
she was contemplating leaving respondent. However, respondent tes-
tified about several incidents of marital discord that occurred prior to
20 November 2002. Respondent testified that petitioner had previ-
ously separated from him for three or four nights. Respondent also
testified that he and petitioner had discussed going to marriage coun-
seling. Respondent testified that in June 2002, he and petitioner dis-
agreed about their vacation plans in Myrtle Beach, and that while
they were in Myrtle Beach, they had a disagreement about respond-
ent’s drug use.

Respondent filed a motion to dismiss petitioner’s petition to
adopt K.K.F. on 25 February 2003, alleging that respondent’s consent
to the adoption was procured by fraud and was therefore void. The
trial court impaneled an advisory jury and the matter was heard
before the trial court and the advisory jury on 13 and 14 August
2003. See N.C. Gen. Stat. § 1A-1, Rule 39(c) (2003). Respondent
requested that the trial court instruct the jury on both actual fraud
and constructive fraud. Petitioner objected to an instruction based
on constructive fraud. The trial court instructed the jury on actual
fraud only.

The advisory jury rendered its verdict on 14 August 2003 and
found that petitioner did not fraudulently induce respondent to exe-
cute the consent to petitioner’s adoption of K.K.F. The trial court took
the case under advisement and in an order dated 22 October 2003,
nunc pro tunc 14 August 2003, made the following findings of fact:

18. The parties had separated in May, 2001 for about five days.
Petitioner stayed with her sister, Rhonda Green[,] during that
separation. Despite the fact that the parties separated,
[r]espondent indicated that it was still his intention at that
time that [p]etitioner adopt [K.K.F.].

22. On June 15, 2002, the parties had a disagreement that led to
[pletitioner leaving the residence with the parties’ daughter
and spending the night at her mother’s home. . . . Petitioner
was very upset about [r]Jespondent’s use of marijuana in the
home. Petitioner had refused to go on vacation to Myrtle
Beach because of [respondent’s] marijuana use and the
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events that had transpired in June 2001. [Petitioner] and
[r]Jespondent had gone to Myrtle Beach in June 2001 and
[r]Jespondent smoked a significant amount of marijuana in the
presence of [p]etitioner and [K.K.F.] on that trip. Petitioner
was pregnant at that time and became very upset and angry
at [r]Jespondent’s refusal to stop smoking the marijuana. She
left the condominium and took a walk with [K.K.F.] to get
away from the marijuana. [Petitioner] became so upset that
she called her mother.

By the spring and summer of 2002, [r]Jespondent’s drug use
had become a very significant issue to [p]etitioner. The par-
ties again planned to go to the beach. Petitioner refused to
go to the beach because of the marijuana use. After [p]eti-
tioner refused to go to the beach in 2002, [r]espondent told
her that if she would go to the beach then they could talk
about their problems. Petitioner agreed to go to the beach
and [r]espondent smoked marijuana on that vacation. This
left [p]etitioner very stressed and it is not surprising that
she sought medication for anxiety. Likewise, it is not sur-
prising that [p]etitioner sought a counselor as it is evident
that the parties were arguing much of the time about money
and drugs.

Given the arguments and status of the marriage at the time
[r]Jespondent gave his consent for the adoption, he knew or
should have known that there was some possibility that the
parties would separate. Further, given the fact that [r]espon-
dent had been represented by Bobby Mills, one of the two
members of the American Academy of Adoption Attorneys in
North Carolina, in the initial adoption, he should have had a
greater awareness of the consequences of giving his consent
for the adoption. Evidence showed that [p]etitioner had indi-
cated many times to [r]espondent that she had . . . serious
concerns and problems with his drug usage.

Respondent hired Capital City Consulting to run an analysis
of the hard drive on the family computer. . . .

.. .. Mr. Marcus [Capital City Consulting employee] found
that there had been two web sites accessed with the words
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divorce in them. One web site was www.divorcecare.com and
the other was www.fbcla.org.

36. No evidence was presented from either the expert nor any
other source regarding the content of the web sites entitled
www.divorcecare.com and www.fbcla.org. The actual web-
sites were not produced and [were] not entered. The [trial]
court can draw no conclusions regarding the contents of the
sites or what may have been accessed. The web sites may
very well have contained information on self care, comfort,
solace, reflections, etc. To draw any inference regarding the
content of the sites would be purely speculative.

The trial court then made the following conclusions of law:

3. Respondent has failed to prove by clear and convincing evi-
dence that [p]etitioner procured [r]espondent’s consent for the
adoption through fraud.

4. Respondent’s consent to the adoption of his adopted
son, [K.K.F][,] was voluntary and procured without fraud
and duress.

5. Petitioner did not fraudulently conceal any material fact from
[r]Jespondent in procuring his consent for the adoption.

6. No good cause exists to delay the entry of the adoption order.

The trial court thereafter denied respondent’s motion to dismiss
petitioner’s adoption petition. Respondent appeals.

We first note that respondent has failed to assign error to any of
the trial court’s findings of fact. Therefore, all of the trial court’s
findings of fact are deemed conclusive on appeal. Draughon v.
Harnett Cty Bd. of Educ., 166 N.C. App. 449, 451, 602 S.E.2d 717,
718 (2004) (citing Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d
729, 731 (1991)).

Respondent assigns error to the trial court’s conclusion of law
that respondent’s consent to petitioner’s adoption of K.K.F. was not
procured by fraud. Conclusions of law are generally upheld when
they are supported by the findings of fact. In re Montgomery, 311
N.C. 101, 111, 316 S.E.2d 246, 253 (1984).

Consent to an adoption is void when “[b]efore the entry of the
adoption decree, the individual who executed the consent establishes
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by clear and convincing evidence that [the consent] was obtained by
fraud or duress[.]” N.C. Gen. Stat. § 48-3-609(a)(1) (2003). The ele-
ments of fraud are:

“(1) That [petitioner] made a representation relating to some
material past or existing fact; (2) that the representation was
false; (3) that when [s]he made it, [petitioner] knew that the rep-
resentation was false, or made it recklessly, without any knowl-
edge of its truth and as a positive assertion; (4) that [petitioner]
made the representation with intention that it should be acted
upon by [respondent]; (5) that [respondent] reasonably relied
upon the representation and acted upon it; and (6) that [respond-
ent] thereby suffered injury.”

In re Baby Boy Shamp, 82 N.C. App. 606, 612, 347 S.E.2d 848,
852 (1986), disc. review denied, 318 N.C. 695, 351 S.E.2d 750
(1987) (quoting Keith v. Wilder, 241 N.C. 672, 675, 86 S.E.2d 444,
446 (1955)).

Respondent argues that petitioner made a false representation
when petitioner failed to reveal that, prior to obtaining respondent’s
consent to the adoption, she had accessed “Internet divorce sites,”
and she had told a counselor and a physician that she was planning
on separating from respondent. We disagree. We first find that
respondent cannot rely on the possibility that petitioner had accessed
“Internet divorce sites” in establishing that petitioner made a false
representation. The trial court’s finding of fact which, as mentioned
earlier, is conclusive and binding on this Court, states that no evi-
dence was presented regarding the content of the “Internet divorce
sites.” Therefore, assuming arguendo that petitioner did in fact
access “Internet divorce sites,” the lack of evidence regarding the
content of the web sites precludes a finding that, by visiting the web
sites, petitioner made any false representations about her intentions
or the status of the marriage.

In addition, the trial court found, and the evidence was clear, that
respondent was fully aware of the precarious status of the marriage.
Petitioner repeatedly indicated to respondent that she was unhappy
in the marriage. Respondent and petitioner had several arguments
about respondent’s drug use. Petitioner had left the marital home and
separated from respondent for several days in May 2001, and again
for one night on 15 June 2002. Furthermore, the trial court specifi-
cally found that respondent “knew or should have known that there
was some possibility that the parties would separate.” We find that
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the trial court’s findings of fact support its conclusions of law that
petitioner did not fraudulently conceal any material facts from
respondent and that she did not procure respondent’s consent to the
adoption through fraud.

Respondent next assigns as error the trial court’s failure to apply
a constructive fraud standard in determining whether the consent to
the adoption was procured by fraud. Petitioner contends that a con-
sent to an adoption is void for fraud only upon a showing of actual
fraud, and that a showing of constructive fraud is insufficient.
Assuming arguendo, without deciding, that a showing of constructive
fraud is sufficient to void a consent to adoption, we find that respond-
ent has failed to show that constructive fraud occurred.

A claim for constructive fraud is shown by establishing “(1) a
relationship of trust and confidence, (2) that [petitioner] took advan-
tage of that position of trust in order to benefit [herself], and (3) that
[respondent] was, as a result, injured.” White v. Consolidated
Planning, Inc., 166 N.C. App. 283, 294, 603 S.E.2d 147, 156 (2004),
disc. review denied, 3569 N.C. 286, 610 S.E.2d 717 (2005). “Put simply,
a [respondent] must show (1) the existence of a fiduciary duty, and
(2) a breach of that duty.” Keener Lumber Co. v. Perry, 149 N.C. App.
19, 28, 560 S.E.2d 817, 823, disc. review denied, 356 N.C. 164, 568
S.E.2d 196 (2002).

Respondent claims that petitioner breached the fiduciary duty
between spouses when petitioner failed to disclose that she had told
a counselor and a physician that she was separating from respondent.
We disagree. Petitioner had left respondent twice before and peti-
tioner had confronted respondent numerous times about her unhap-
piness with his drug use. Petitioner repeatedly told respondent that
she was unsatisfied in the marriage and demonstrated, through leav-
ing him twice before, that she was willing and able to separate from
him. Therefore, petitioner did not breach her fiduciary duty to
respondent and did not commit constructive fraud.

The final assignment of error addressed in respondent’s brief con-
tends that public policy opposes a stepparent adoption when the
stepparent, at the time of filing the petition for adoption, does not
intend to stay in the marriage with the legal parent. Respondent
argues that the public policy of North Carolina is to “ ‘endeavor[] to
maintain the marital state[,]’ ” Vann v. Vann, 128 N.C. App. 516, 519,
495 S.E.2d 370, 372 (1998) (quoting Bruce v. Bruce, 79 N.C. App. 579,
583, 339 S.E.2d 855, 858, disc. review denied, 317 N.C. 701, 347 S.E.2d
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36 (1986)), and that this policy is not served by allowing a stepparent
adoption under these facts.

While we acknowledge the State’s interest in preserving mari-
tal relations, the State also has a stated public policy interest in pro-
viding children with stable and permanent homes. In Chapter 48 of
the North Carolina General Statutes, our General Assembly has
asserted that:

(a)

(b)

(©)

(d

The General Assembly finds that it is in the public interest to
establish a clear judicial process for adoptions, to promote
the integrity and finality of adoptions, to encourage prompt,
conclusive disposition of adoption proceedings, and to struc-
ture services to adopted children, biological parents, and
adoptive parents that will provide for the needs and protect
the interests of all parties to an adoption, particularly
adopted minors.

With special regard for the adoption of minors, the General
Assembly declares as a matter of legislative policy that:

(1) The primary purpose of this Chapter is to advance
the welfare of minors by (i) protecting minors from
unnecessary separation from their original parents, (ii)
facilitating the adoption of minors in need of adoptive
placement by persons who can give them love, care,
security, and support, (iii) protecting minors from place-
ment with adoptive parents unfit to have responsibility
for their care and rearing, and (iv) assuring the finality of
the adoption].]

In construing this Chapter, the needs, interests, and rights of
minor adoptees are primary. Any conflict between the inter-
ests of a minor adoptee and those of an adult shall be
resolved in favor of the minor.

This Chapter shall be liberally construed and applied to pro-
mote its underlying purposes and policies.

N.C. Gen. Stat. § 48-1-100 (2003).

We find that the public policy of North Carolina as expressed in
Chapter 48 mandates that respondent’s motion to dismiss petitioner’s
petition be denied. Chapter 48 encourages the finality of adoptions
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and the “prompt, conclusive disposition of adoption proceedings|.]”
N.C. Gen. Stat. § 48-1-100(a). Chapter 48 also requires that the in-
terests of the child take precedence over the interests of anyone
else, including those who are parties to the marriage. N.C. Gen. Stat.
§ 48-1-100(c). In this case, K.K.F. has been raised by petitioner since
January 2000 and considers petitioner his mother. Furthermore, a
decree of adoption was entered on 30 October 2003 establishing
petitioner as K.K.F.’s adoptive mother. In order to promote the public
policy as stated in Chapter 48, we affirm the trial court’s order deny-
ing respondent’s motion to dismiss petitioner’s petition.

We deem those assignments of error not addressed in respond-
ent’s brief to be abandoned. N.C. R. App. P. 28(b)(6).

Affirmed.

Judges TYSON and GEER concur.

RONALD C. COX, EMPLOYEE, PLAINTIFF v. CITY OF WINSTON-SALEM, EMPLOYER,
SELF INSURED, DEFENDANT

No. COA04-1037

(Filed 21 June 2005)

1. Workers’ Compensation— credit—disability payments—
made while claim pending

While an employer who pays benefits while contesting the
claim may be entitled to a credit against the subsequently deter-
mined claim, it has not been held that an employer is necessarily
entitled to a credit for payments received by an injured employee
pursuant to a program partially funded by the employee. Here,
there was no abuse of discretion in the Industrial Commission’s
decision to deny a city a credit for disability payments made to a
city worker from the Local Government Employees’ Retirement
System (LGERS).

2. Workers’ Compensation— disability calculation—longevity
payment

There was evidence to support the Industrial Commission’s
calculation of the average weekly wage for a disability plaintiff
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where the calculation included a longevity payment that plain-
tiff received in the last year before his injury but which was not
guaranteed.

3. Workers’ Compensation— appeal—attorney fees—discre-
tion of Commission

The Industrial Commission did not err by denying attorney
fees to a workers’ compensation plaintiff where the case had
been appealed and remanded. Although N.C.G.S. § 97-88 allows
the Commission to order payment of attorney fees to the plaintiff
for an insurer’s unsuccessful appeal, the plain language of the
statute and the cases decided under it establish that the decision
to award attorney fees is in the discretion of the Commission.

Appeal by plaintiff and defendant from opinion and award filed 5
April 2004 by the North Carolina Industrial Commission. Heard in the
Court of Appeals 9 March 2005.

Robert A. Lauver for plaintiff appellant-appellee.

Wilson & Iseman, L.L.P,, by S. Ranchor Harris, 111, for defend-
ant appellant-appellee.

McCULLOUGH, Judge.

On 31 August 1998, plaintiff Ronald C. Cox fell into an open man-
hole and injured his shoulder while working as a wastewater pump
mechanic for defendant City of Winston Salem. This injury exacer-
bated problems related to a preexisting tumor in Cox’s right stern-
oclavicular joint. After his treating physicians advised plaintiff to
remain out of work indefinitely, plaintiff began drawing long-term
disability retirement from the Local Governmental Employees’
Retirement System (LGERS).

In an opinion and award entered 10 September 2001, the North
Carolina Industrial Commission awarded Cox temporary total dis-
ability benefits, granted the City a partial credit for Cox’s LGERS’ dis-
ability retirement payments, and denied Cox’s request for attorney’s
fees. Cox filed a motion for reconsideration with respect to whether
the City should receive a credit for the LGERS’ disability payments;
the Commission denied this motion. On an appeal by both parties,
this Court affirmed the award of temporary total disability benefits,
but remanded with instructions that the Commission, inter alia: (1)
make findings to clarify how it determined Cox’s average weekly
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wage for the purpose of determining his compensation rate; (2)
hear additional evidence and determine whether the City is entitled
to a credit for LGERS’ disability payments to Cox in light of new
information presented with Cox’s motion for reconsideration, and (3)
reconsider whether Cox is entitled to attorney’s fees in light of its
conclusion on the credit issue. Cox v. City of Winston-Salem, 157
N.C. App. 228, 238-39, 578 S.E.2d 669, 677 (2003).

On remand, the Commission received additional testimony con-
cerning the LGERS’ disability fund and entered an opinion and award
on 5 April 2004 in which it adjusted Cox’s average weekly wage and
provided an explanation of its calculations, denied the City credit for
LGERS’ disability retirement payments to Cox, and again denied
Cox’s request for attorney’s fees. From the 5 April 2004 opinion and
award, both parties now appeal.

THE CITY'S APPEAL
L

[1] We first address the City’s appeal. In its first argument, the City
contends that the competent evidence of record does not support the
denial of a credit for the LGERS’ disability payments made to Cox. We
do not agree.

The standard of review for an opinion and award of the North
Carolina Industrial Commission is “(1) whether any competent evi-
dence in the record supports the Commission’s findings of fact, and
(2) whether such findings of fact support the Commission’s conclu-
sions of law.” Creel v. Town of Dover, 126 N.C. App. 547, 552, 486
S.E.2d 478, 480 (1997). “The Commission’s findings of fact are con-
clusive on appeal if supported by competent evidence, notwithstand-
ing evidence that might support a contrary finding.” Hobbs v. Clean
Control Corp., 154 N.C. App. 433, 435, 571 S.E.2d 860, 862 (2002).
“This Court reviews the Commission’s conclusions of law de novo.”
Deseth v. LensCrafters, Inc., 160 N.C. App. 180, 184, 585 S.E.2d 264,
267 (2003).

With respect to the granting of a credit, the Workers’ Compen-
sation Act provides the following guidance:

Payments made by the employer to the injured employee during
the period of his disability, or to his dependents, which by the
terms of this Article were not due and payable when made, may,
subject to the approval of the Commission be deducted from the
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amount to be paid as compensation. Provided, that in the case of
disability such deductions shall be made by shortening the period
during which compensation must be paid, and not by reducing
the amount of the weekly payment. Unless otherwise provided by
the plan, when payments are made to an injured employee pur-
suant to an employer-funded salary continuation, disability or
other income replacement plan, the deduction shall be calculated
from payments made by the employer in each week during which
compensation was due and payable, without any carry-forward or
carry-back of credit for amounts paid in excess of the compensa-
tion rate in any given week.

N.C. Gen. Stat. § 97-42 (2003). Pursuant to the statute, “[t]he decision
of whether to grant a credit is within the sound discretion of the
Commission.” Shockley v. Cairn Studios Ltd., 149 N.C. App. 961, 966,
563 S.E.2d 207, 211 (2002), disc. review denied, 356 N.C. 678, 577
S.E.2d 888 (2003). Therefore, this Court will not disturb the
Commission’s grant or denial of a credit to the employer on appeal in
the absence of an abuse of discretion. Id.

Our Supreme Court has held that, if an employer contests a
worker’s compensation claim, but nevertheless pays the employee
wage-replacement benefits which are fully funded by the employer
and are not due and payable to the employee, then the employer
“should not be penalized by being denied full credit for the amount
paid as against the amount which [is] subsequently determined to be
due the employee under workers’ compensation.” Foster v. Western-
Electric Co., 320 N.C. 113, 117, 357 S.E.2d 670, 673 (1987); see also
Lowe v. BE&K Construction Co., 121 N.C. App. 570, 576, 468 S.E.2d
396, 399 (1996) (holding that the Commission erred by denying
employer a credit where employer contested the claim but provided
the employee with three months of full salary, followed by partial
salary for the remaining time out of work). The failure to award such
a credit constitutes an abuse of discretion by the Commission.
Thomas v. B.F. Goodrich, 144 N.C. App. 312, 319 n.2, 550 S.E.2d 193,
197 n.2, disc. review denied, 354 N.C. 228, 555 S.E.2d 276 (2001).
However, neither the Supreme Court nor this Court has held that an
employer is necessarily entitled to a credit against a worker’s com-
pensation award for payments received by an injured employee pur-
suant to a benefits program that has been partially funded by the
employee. See Foster, 320 N.C. at 117 n.1, 357 S.E.2d at 673 n.1 (“We
express no opinion as to whether payments made to a claimant under
a plan to which the claimant contributed are within the purview of
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N.C.G.S. § 97-42."); Peagler v. Tyson Foods, Inc., 138 N.C. App. 593,
605, 532 S.E.2d 207, 214 (2000) (“The competent evidence in the
record does not indicate that the employee contributed to this dis-
ability plan. Accordingly, we conclude that the [employer] is entitled
to a credit for the disability benefits.”).

In the instant case, it is undisputed that Cox was required to con-
tribute six percent of his pay to receive benefits under LGERS.
LGERS is administered in accordance with the North Carolina
General Statutes, which permit a disabled employee with five or more
years of creditable service to “be retired . . . on a disability retirement
allowance.” N.C. Gen. Stat. § 128-27(c) (2003).

Upon retirement for disability . . . , a member [employee] shall
receive a service retirement allowance if he has qualified for an
unreduced service retirement allowance; otherwise the allow-
ance shall be equal to a service retirement allowance calculated
on the member’s average final compensation prior to his disabil-
ity retirement and the creditable service he would have had had
he continued in service until the earliest date on which he would
have qualified for an unreduced service retirement allowance.

N.C. Gen. Stat. § 128-27(d4) (2003). The term “retirement allowance”
is statutorily defined to include both employer and employee contri-
butions into the retirement system. N.C. Gen. Stat. § 128-21(20), (3),
(15) (2003).

The City presented the Commission with deposition testimony
from Clark Case, its financial system and employee accounting man-
ager. Case testified that he had developed an “acid test” to determine
whether the City or its employees were paying for LGERS’ disability
retirement benefits. For the purpose of this test, Case considered the
impact of no one taking disability retirement. According to Case, if
this happened, employees would still be required to contribute six
percent of their pay to fund their service retirement, but the City’s
contribution amount would be greatly reduced because it would no
longer have to pay for disability. Case further posited that, if all
employees took disability retirement, the employee contribution into
the retirement system would remain six percent of their pay, but the
City’s required contribution would be greatly increased. Case also
opined that, because Cox was eligible to request a refund of his con-
tributions plus four percent interest, he “didn’t contribute anything”
to pay for his disability benefits.
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Cox presented the deposition of the Deputy Director of the State
Retirement System, J. Marshall Barnes, III, who testified that

the benefits provided by the system, both service retirement and
disability, are funded in part by the employer and funded in part
by the employee. . . . The employer contributions for . . . all of the
employers participating in the system, and again remember it’s a
multi-employer plan or actually lumped into one fund which is
the Pension Accumulation Fund. So all the employer monies go
into the Pension Accumulation Fund. The employee contribu-
tions go into the Annuity Savings Fund. And we actually keep
individual records of the employee contributions. We do not keep
individual records of the employer contributions. Pensions are
paid out of the Pension Accumulation Fund, whether it be a dis-
ability or service, it’s paid from the Pension Accumulation Fund.
When a person retires, the amount of money their contributions
and interest are credited to their account and the Annuity Savings
Fund [comprised of employee contributions] is actually trans-
ferred from that fund to the Pension Accumulation Fund. Again
from which all pensions are paid.

Thus, Barnes opined that Cox’s disability benefits were not entirely
funded by the City.

In its 5 April 2004 opinion and award, the Commission made the
following finding of fact:

[A]lfter considering the additional depositions of Mr. Barnes and
Mr. Case, the Full Commission finds that the disability retirement
allowance benefits that were paid to plaintiff beginning in
October 1999 through the Local Governmental Employees’
Retirement System (a defined benefit plan), were not fully funded
by defendant-employer, as the program is a joint contributory
program whereby the employee is required to contribute six per-
cent of pay for the benefits as his cost.

The Commission concluded that the City “is not entitled to a credit
for benefits paid . . . pursuant to a disability retirement plan to which
the defendant-employer and employee jointly contributed.”

Barnes’ testimony provides competent record evidence to sup-
port the Commission’s finding of fact, and this finding supports the
Commission’s conclusion of law. Moreover, on the facts of the instant
case, we discern no abuse of discretion in the Commission’s decision
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to deny the City a credit for disability retirement payments made to
Cox. This assignment of error is overruled.

II.

[2] In its second argument on appeal, the City contends that on re-
mand the Commission erroneously determined Cox’s average weekly
wage and, therefore, his weekly compensation. We do not agree.

“[W]here the incapacity for work resulting from [a compensable]
injury is total, the employer shall pay or cause to be paid . . . to the
injured employee during such total disability a weekly compensation
equal to sixty-six and two-thirds percent (66%%) of his average
weekly wages . . ..” N.C. Gen. Stat. § 97-29 (2003). The term “average
weekly wages” is defined as

the earnings of the injured employee in the employment in which
he was working at the time of the injury during the period of 52
weeks immediately preceding the date of the injury . . . ; but if the
injured employee lost more than seven consecutive calendar days
at one or more times during such period, although not in the same
week, then the earnings for the remainder of such 52 weeks shall
be divided by the number of weeks remaining after the time so
lost has been deducted.

N.C. Gen. Stat. § 97-2(5) (2003).

In the instant case, it is not disputed that, in the year immediately
preceding his injury, Cox earned $28,295.09 and was also paid a
longevity bonus of $600.29 and an overtime adjustment for longevity
of $57.64. At the hearing before the Commission, the City contended
that the longevity payments were not guaranteed and could not be
considered as part of Cox’s wages. The Commission made the fol-
lowing finding of fact:

[Cox]’s correct average weekly wage is $570.95 and the compen-
sation rate is $380.65. These figures are determined by taking
plaintiff’s total earnings of $28,295.09, together with the longevity
bonus of $600.29 and the overtime adjustment for longevity of
$57.64 for a total of $28,953.02. This total gross earnings amount
is then divided by 50.71 (52 weeks less 1.29 weeks, a period of
lost time exceeding seven consecutive days).

This finding is supported by competent evidence in the record and
must be affirmed. This assignment of error is overruled.
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COX’S APPEAL

[8] In his only argument on appeal, Cox contends that the
Commission erred by denying his motion for attorney’s fees. We do
not agree.

Cox’s motion for attorney’s fees was made pursuant to N.C. Gen.
Stat. § 97-88 (2003), which provides that

[i]f the Industrial Commission at a hearing on review or any
court before which any proceedings are brought on appeal under
this Article, shall find that such hearing or proceedings were
brought by the insurer and the Commission or court by its deci-
sion orders the insurer to make, or to continue payments of ben-
efits, including compensation for medical expenses, to the
injured employee, the Commission or court may further order
that the cost to the injured employee of such hearing or pro-
ceedings including therein reasonable attorney’s fee to be deter-
mined by the Commission shall be paid by the insurer as a part of
the bill of costs.

This provision “permits the Full Commission or an appellate court to
award fees and costs based on an insurer’s unsuccessful appeal.”
Rackley v. Coastal Painting, 1563 N.C. App. 469, 475, 570 S.E.2d 121,
125 (2002). It does not require that the appeal be brought without rea-
sonable ground for plaintiff to be entitled to attorney’s fees.
Troutman v. White & Simpson, Inc., 121 N.C. App. 48, 53, 464 S.E.2d
481 (1995), disc. review denied, 343 N.C. 516, 472 S.E.2d 26 (1996).
This Court reviews the Commission’s ruling on a motion for attorney’s
fees for an abuse of discretion. Taylor v. J.P. Stevens Co., 307 N.C.
392, 394, 298 S.E.2d 681, 683 (1983).

In the instant case, the Commission’s 10 September 2001 opinion
and award denied Cox’s motion for attorney’s fees pursuant to N.C.
Gen. Stat. § 97-88 because the City, which is self-insured, “was suc-
cessful on appeal with regard to entitlement to a credit [for disability
retirement payments to Cox].” In its 5 April 2004 opinion and award,
which was entered on remand from this Court, the Commission
determined that the City is not entitled to a credit and again con-
cluded that Cox “is not entitled to attorney[’s] fees pursuant to N.C.
Gen. Stat. § 97-88.” Cox argues that the Commission could not deny
his motion for attorney’s fees because the Commission “revers[ed]
its previous error on the credit issue, and thereby eliminat[ed] its
previously expressed ground for the denial of the motion for attor-
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ney’s fees.” This position is contrary to the plain language of N.C.
Gen. Stat. § 97-88 and the cases decided under it, all of which estab-
lish that the decision to award attorney’s fees is consigned to the
discretion of the Commission.

After careful review, we are unpersuaded that the Commission
abused its discretion by denying Cox’s motion for attorney’s fees.
This assignment of error is overruled.

Affirmed.

Judges HUNTER and LEVINSON concur.

JASON RANDALL CLARK, PLAINTIFF V. SUSAN DAWN PEARSON GRAGG, DEFENDANT

No. COA04-200
(Filed 21 June 2005)

1. Contempt— civil—child support—findings
An order holding plaintiff in civil contempt for not complying
with child support consent orders was remanded for further find-
ings on willfulness and ability to pay.

2. Appeal and Error— appeal bond—money judgment—civil
contempt—child support
Orders for the payment of child support are money judg-
ments under N.C.G.S. § 1-289. The trial court had the authority to
require an appeal bond where the court had held plaintiff in civil
contempt for failure to pay child support and ordered a payment
plan for the past due amount.

Appeal by plaintiff from orders entered 18 November 2003 and 4
December 2003 by Judge Robert M. Brady in Caldwell County District
Court. Heard in the Court of Appeals 10 January 2005.

W. C. Palmer, Attorney at Law, PLLC, by W. C. Palmer, for
plaintiff-appellant.

No brief filed on behalf of defendant-appellee.
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GEER, Judge.

Plaintiff Jason Randall Clark appeals the order of the trial court
holding him in civil contempt for failure to comply with prior orders
requiring him to maintain health insurance coverage for his minor
child and pay half of her uninsured medical, orthodontic, and dental
bills. Plaintiff argues on appeal that the trial court erred by (1) hold-
ing him in civil contempt without finding that he had the ability to
comply with the previous court orders and (2) requiring that he file a
bond to stay the court’s order pending appeal. We hold that the trial
court did not err in requiring an appeal bond, but that the trial court’s
order fails to make sufficient findings regarding plaintiff’s willfulness
in failing to comply with the previous court orders. Accordingly, we
reverse and remand for further proceedings.

Facts

Plaintiff originally commenced this action on 16 December 1994
by filing a complaint against defendant Susan Dawn Pearson Gragg
seeking visitation with his child. The parties entered into a consent
judgment regarding the custody of the minor child on 19 December
1994. That judgment provided for joint custody, but specified that
defendant would have sole care, custody, and control of the child sub-
ject to visitation by plaintiff. Additionally, the judgment ordered
plaintiff (1) to pay all medical premiums for the child; (2) to be
equally responsible for payment of the insurance deductible, dental
expenses, and orthodontic expenses; and (3) to pay defendant
$200.00 per month in child support. On 19 February 1996, the trial
court entered a second consent order that set out requirements
regarding the transfer of the child for visitation, ordered plaintiff to
make all child support payments to the Caldwell County Clerk of
Superior Court, and required plaintiff to supply a copy of his insur-
ance card to the child’s doctors.

On 25 September 2003, defendant filed a motion seeking an order
holding plaintiff in contempt of the December 1994 and February
1996 orders. The motion stated that plaintiff had, in violation of those
orders, failed to pay medical premiums for his child; failed to pay his
share of medical, dental, and orthodontic expenses; and failed to pro-
vide his insurance card to the child’s doctors. Plaintiff was served
with an order to show cause and the trial court conducted an eviden-
tiary hearing on 6 November 2003.

The court filed its order holding plaintiff in civil contempt on 14
November 2003. The court ordered: “The Plaintiff is in Civil Contempt
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of Court and shall be incarcerated in the Caldwell County Jail indefi-
nitely, but by and with his consent, he may purge himself from this
Contempt by paying $2,000.00 into the Office of the Clerk of Superior
Court of Caldwell County prior to his release.” The order further
provided that upon plaintiff’s release, he was required to pay $100.00
per month until the remaining past-due amount of $1,612.44 was
paid in full.

Plaintiff subsequently filed a timely notice of appeal. He also filed
a motion to stay the court’s order, asserting that “the Plaintiff has no
means with which to comply with the Order.” On 4 December 2003,
the trial court entered an order staying commitment of plaintiff to jail
pending appeal. The court, however, also ordered plaintiff to “post an
Appeal Bond secured by sureties satisfactory to the Court that binds
the Plaintiff and the sureties to pay the amount of Three Thousand
Six Hundred Twelve and 44/100 Dollars ($3,612.44) in this case into
the Office of the Clerk of Court of Superior Court of Caldwell County
to be disbursed to the Defendant if and when the Court’s judgment is
affirmed on appeal.” On 4 December 2003, plaintiff filed the required
bond. He has also noticed appeal from the order requiring the bond.

I

[1] Plaintiff’s first assignment of error challenges the trial court’s
entry of an order holding him in civil contempt on the grounds that
“[t]he Court must find facts and the evidence must support such find-
ing that the Plaintiff had the present ability {0 comply with the origi-
nal support order. There is no such adequate finding and there is no
evidence to support any such finding.” In a civil contempt proceed-

ing, the trial court must address a party’s “ability to comply” in two
separate respects.

First, in order to find a party in civil contempt, the court must
find that the party acted willfully in failing to comply with the order
at issue. Sowers v. Toliver, 150 N.C. App. 114, 118, 562 S.E.2d 593, 596
(2002). “Willfulness constitutes: (1) an ability to comply with the
court order; and (2) a deliberate and intentional failure to do so.” Id.
Therefore, in order to address the requirement of willfulness, “the
trial court must make findings as to the ability of the plaintiff to com-
ply with the court order during the period when in default.” Id. at 119,
562 S.E.2d at 596. See also Goodson v. Goodson, 32 N.C. App. 76, 80,
231 S.E.2d 178, 181 (1977) (“In order to hold a parent in contempt for
failure to pay child support in accordance with a decree, the failure
must be wilful. In order to find the failure wilful, there must be par-
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ticular findings of the ability to pay during the period of delin-
quency.” (emphasis added)).

Second, once the trial court has found that the party had the
means to comply with the prior order and deliberately refused to do
so, “the court may commit such [party] to jail for an indefinite term,
that is, until he complies with the order.” Bennett v. Bennett, 21 N.C.
App. 390, 393-94, 204 S.E.2d 554, 556 (1974). At that point, however,
the court must also find that the party possesses the means to avoid
jail by complying with the terms specified by the contempt order. Id.
at 394, 204 S.E.2d at 556. In other words, in a civil contempt case, if
the trial court orders the party imprisoned unless he pays the full
amount of any arrearages, then the court must find that the party has
the present ability to pay the total outstanding amount. See also
McMiller v. McMiller, 77 N.C. App. 808, 809, 336 S.E.2d 134, 135
(1985) (“[T]hese statutes require that a person have the present abil-
ity to comply with the conditions for purging the contempt before
that person may be imprisoned for civil contempt.”).

Although plaintiff’s assignment of error and his brief are not as
clear as we would prefer, it appears that plaintiff is arguing on appeal
that the trial court failed to make adequate findings regarding plain-
tiff’s willfulness in violating the consent orders.! Plaintiff does not
include any specific argument that he could not pay the $2,000.00
that, according to the order, was required “by and with his consent”
to purge him of contempt. Nor does he contend that he cannot com-
ply with the requirement that he pay $100.00 per month until the
remaining amount due is paid in full. We, therefore, have limited our
consideration to the question whether the trial court made adequate
findings of willfulness.

We agree that in holding plaintiff to be in civil contempt for fail-
ure to comply with the two consent orders, the trial court never made
the findings necessary to establish that plaintiff’s non-compliance
was willful. Indeed, the court never actually found that plaintiff’s
non-compliance was “willful.” Further, the trial court never specifi-
cally found that plaintiff had the means to comply with the orders
during the period when he was in default. See Mauney v. Mauney, 268
N.C. 254, 257, 150 S.E.2d 391, 393 (1966) (“[T]his Court has required
the trial courts to find as a fact that the defendant possessed the
means to comply with orders of the court during the period when he
was in default.”).

1. Plaintiff repeatedly refers to his ability to comply with “the original support
order,” “the prior Consent Order,” and “the prior order.”
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The only findings of fact relating to plaintiff’s ability to pay

include:

14.

16.

18.

The Plaintiff is an able-bodied, 32 year old, who attended high
school up to the tenth grade. He has no military background.
His work experience includes running a Tenon machine in
the furniture industry. The plaintiff has skills in the furniture
industry, but prefers to work in landscaping or construction.
The Plaintiff has worked odd-jobs for himself and for others.
The Plaintiff has been paid in cash. The Plaintiff worked for
8 months last year as a brick mason for Jones Rock Mason,
and earned $8.00 per hour and worked forty-hour weeks, with
no overtime.

The Court finds that the Plaintiff is like an ostrich, burying
his head in the sand, in [that] he believes that if he does not
see the minor child’s medical bills, that he will not have to
pay them. The Plaintiff believes ignorance is bliss.

While [the] Court does not disbelieve that the Plaintiff would
prefer to work at an outside job, when a child is in the equa-
tion, the Plaintiff has to do what is necessary for the child.

Our appellate courts have previously held that almost identical find-
ings are insufficient, standing alone, to support the finding of willful-
ness necessary to hold a party in civil contempt.

In Mauney, 268 N.C. at 257-58, 150 S.E.2d at 394, our Supreme
Court held that the following finding of fact was not a sufficient
basis for the conclusion that the non-paying party’s conduct was
willful in the absence of a finding that defendant had in fact been
able to make the required payments during the period in which he
was in arrearage:

Judge Martin found that the defendant “is a healthy, able bodied
man, 55 years old, presently employed in the leasing of golf
carts and has been so employed for many months; that he owns
and is the operator of a Thunderbird automobile; that he has
not been in ill health or incapacitated since the date of [the]
order [requiring payment of alimony] entered on the 5th day of
October, 1964; that the defendant has the ability to earn good
wages in that he is a trained and able salesman, and is experi-
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enced in the restaurant business; and has been continuously
employed since the 5th day of October, 1964, that since October
5, 1964, the defendant has not made any motion to modify or
reduce the support payments.”

Id. at 255, 150 S.E.2d at 392. Likewise, in Hodges v. Hodges, 64 N.C.
App. 550, 553, 307 S.E.2d 575, 577 (1983), this Court reversed an order
for civil contempt because

[o]ur Supreme Court has held that a trial court’s findings that a
defendant was healthy and able-bodied, had been and was
presently employed, had not been in ill-health or incapacitated,
and had the ability to earn good wages, without finding that
defendant presently had the means to comply, do not support
confinement in jail for contempt.

Id. See also Yow v. Yow, 243 N.C. 79, 84, 89 S.E.2d 867, 871-72 (1955)
(setting aside civil contempt decree when the trial court found only
that the defendant was employed as a manager of a grocery and did
not specifically find that the defendant possessed the means to com-
ply with the prior orders during the period that he was in default).

The trial court, however, did include in its conclusions of law a
finding that “the Plaintiff has the present ability to comply with at
least a portion of the Orders of this Court.” (Emphasis added.) Even
if we construe this finding to refer to plaintiff’s ability to comply
with the prior consent judgments and not as support for the court’s
requiring payment of $2,000.00, it is not sufficient.2 This Court has
held that a finding of fact that a party has had the ability to pay as
ordered “justif[ies] a conclusion of law that defendant’s violation of
the support order was willful . . . .” McMiller, 77 N.C. App. at 809, 336
S.E.2d at 135. In this case, however, the trial court found only that
plaintiff had the ability to pay “a portion” of the prior orders. In Green
v. Green, 130 N.C. 578, 578-79, 41 S.E. 784, 785 (1902), our Supreme
Court held that such a finding is insufficient to support an order of
civil contempt. Id. (holding that “[c]learly” a finding of fact that
“ ‘defendant could have paid at least a portion of said money, as pro-
vided in said order’ ” could not support an order of contempt based
on a failure to pay alimony).

2. As explained above, the trial court was also required to make findings of
fact regarding plaintiff’s ability to make the payment necessary to purge himself of
contempt. The most reasonable reading of this finding is that the trial court was de-
termining that plaintiff had the ability to pay a portion of the arrearage in the amount
of $2,000.00.
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Accordingly, we must reverse the trial court’s order and remand
for further findings of fact. The trial court must make specific find-
ings addressing the willfulness of plaintiff’s non-compliance with the
prior consent orders, including findings regarding plaintiff’s ability to
pay the amounts provided under those prior orders during the period
that he was in default.

IT

[2] Plaintiff also assigns error to the trial court’s order requiring that
he file an appeal bond. Plaintiff does not argue that he lacked the abil-
ity to comply with the requirement to post a bond; indeed, he did
comply. Instead, he contends that the General Statutes do not provide
for a bond under the circumstances of this case. Plaintiff has over-
looked N.C. Gen. Stat. § 1-289 (2003).

Under N.C. Gen. Stat. § 1-289, no judgment directing the payment
of money is stayed pending an appeal unless a bond is posted. That
statute provides in pertinent part:

(a) If the appeal is from a judgment directing the payment of
money, it does not stay the execution of the judgment unless a
written undertaking is executed on the part of the appellant, by
one or more sureties, to the effect that if the judgment appealed
from, or any part thereof, is affirmed, or the appeal is dismissed,
the appellant will pay the amount directed to be paid by the judg-
ment, or the part of such amount as to which the judgment shall
be affirmed, if affirmed only in part, and all damages which shall
be awarded against the appellant upon the appeal, except as pro-
vided in subsection (b) of this section.

Although plaintiff complains that the trial court ordered the bond ex
mero motu in response to his motion for a stay, the statute, by its
plain language, conditions a stay upon the posting of a bond.

As this Court has previously observed, “[o]ur courts have con-
strued orders for the payment of alimony, alimony pendente lite,
child support, and counsel fees to be money judgments under G.S.
1-289.” Berger v. Berger, 67 N.C. App. 591, 600, 313 S.E.2d 825, 831,
disc. review denied, 311 N.C. 303, 317 S.E.2d 678 (1984). See also
Faught v. Faught, 50 N.C. App. 635, 639, 274 S.E.2d 883, 886 (1981)
(holding that an “order requiring the payment of alimony is a
judgment directing the payment of money’ ” under N.C. Gen. Stat.
§ 1-289(a) and, therefore, the trial court could require the posting of
a bond). As part of its decision below, the trial court determined that



IN THE COURT OF APPEALS 127

STATE v. HARRIS
[171 N.C. App. 127 (2005)]

plaintiff owed defendant $3,612.44 under the consent judgments. The
order in this case then sets out a payment plan with plaintiff to imme-
diately pay $2,000.00 towards his arrearages and $100.00 per month
thereafter until the remaining past-due amount of $1,612.44 is paid in
full. Under N.C. Gen. Stat. § 1-289(a), the trial court had authority to
order the posting of a bond as security for payment of those amounts.
We, therefore, overrule this assignment of error.

Reversed and remanded.

Chief Judge MARTIN and Judge CALABRIA concur.

STATE OF NORTH CAROLINA v. LENNARD AMIER HARRIS

No. COA04-984
(Filed 21 June 2005)

1. Sexual Offenses— failing to register as offender—notice of
requirement
Defendant’s motion to dismiss a charge of failing to register
as a sex offender was correctly denied where he was notified of
the requirement 5 days before his release rather than the statu-
tory 10. N.C.G.S. § 14-208.8 is an administrative provision; the
Legislature did not intend to eliminate registration requirements
for sex offenders who receive untimely notice, especially when
there was no prejudice.

2. Criminal Law— defenses—voluntary intoxication—specific
intent crimes only

Voluntary intoxication was not a defense to failing to register
as a sex offender, which is not a specific intent crime.

Appeal by defendant from judgment entered 13 November 2003
by Judge Ripley E. Rand in Wake County Superior Court. Heard in the
Court of Appeals 9 March 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General John J. Aldridge, 111, for the State.

Teeter Law Firm, by Kelly Scott Lee, for defendant appellant.
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McCULLOUGH, Judge.

Defendant (Lennard Amier Harris) appeals from conviction and
judgment for failing to register as a sex offender. We find no error.

The evidence at trial tended to show the following: On 7 February
1994 defendant was convicted of taking indecent liberties with a
child, for which he received an active term of imprisonment. De-
fendant was required to register as a sex offender pursuant to N.C.
Gen. Stat. § 14-208.7(a)(1) within ten days of his release from prison.

Defendant served a term of imprisonment for the indecent
liberties conviction beginning in February 1994 and apparently
was subsequently imprisoned again in February 1996 for violating a
condition of probation imposed pursuant to another conviction.
Defendant was originally scheduled to be released from prison on
15 September 2000.

On 6 September 2000, Corrections Officer Deborah Walser met
with defendant to apprise him of his obligation to register as a sex
offender. During this meeting, defendant told Walser that he would be
living with his grandmother in Wake County after being released.
Walser testified that she then informed defendant that he was to
register with the Wake County Sheriff within ten days of his release
from prison and advised him to complete this obligation immedi-
ately upon release. Walser further testified that she read the
Department of Corrections’ written Notice of Duty to Register to
defendant “word-for-word” and witnessed defendant sign the Notice.
Walser did not remember defendant appearing to be intoxicated at
this meeting.

As a result of being credited with time, defendant was released
five days early, on 10 September 2000. Accordingly, defendant’s meet-
ing with Walser occurred on the fifth day prior to his release date, and
he had until 20 September 2000 to register as a sex offender with the
Wake County Sheriff. In March 2003, Captain William McLean with
the Wake County Sheriff’s Office discovered defendant’s name on a
list of unregistered sex offenders maintained by the State Bureau of
Investigation. Captain McLean verified that defendant had been con-
victed of an offense requiring registration, had been notified of his
duty to register, and had failed to do so.

Defendant testified that he felt as if he had been wrongly im-
prisoned and that he “basically dealt with it by being intoxicated
by the use of marijuana.” Defendant introduced evidence that a drug
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test administered during his confinement indicated that he had been
using illegal drugs. According to defendant, he was “under the
influence of drugs” during the meeting with Corrections Officer
Walser on 6 September 2000. Defendant further testified that he
vaguely remembered the meeting, but that he only recalled signing
his release paper, and he denied knowing that he had to register as a
sex offender.

The jury convicted defendant of failing to register as a sex
offender, and the trial court imposed an active sentence of twenty-
four to twenty-nine months’ imprisonment. Defendant now appeals.

[1] In his first argument on appeal, defendant contends that the trial
court erred by denying his motion to dismiss. Specifically, defendant
insists that a formerly incarcerated sex offender cannot be convicted
of failing to register if the penal institution in which he was confined
did not strictly comply with N.C. Gen. Stat. § 14-208.8(a) by notifying
him of his obligation to register “[a]t least 10 days, but not earlier
than 30 days” before he was released. We disagree.

Pursuant to the Sex Offender and Public Protection Registra-
tion Program, a North Carolina resident with a conviction for tak-
ing indecent liberties with a minor must “maintain registration with
the sheriff of the county where the person resides.” N.C. Gen. Stat.
§ 14-208.7(a) (2003); N.C. Gen. Stat. § 14-208.6(4)(a), (b) (2003)
(establishing taking indecent liberties with a minor as a “sexually
violent offense” and classifying a conviction for taking indecent lib-
erties with a minor as a “reportable conviction”). If the person is
incarcerated and is a current North Carolina resident, then the per-
son must register “[w]ithin 10 days of release from a penal institution
or arrival in a county to live outside a penal institution.”
N.C. Gen. Stat. § 14-208.7(a)(1). Failing to register is a Class F felony.
N.C. Gen. Stat. § 14-208.11(a)(1) (2003).

Due process mandates that a sex offender have notice of his obli-
gation to register before being convicted of failing to do so. See State
v. Young, 140 N.C. App. 1, 12, 535 S.E.2d 380, 386 (2000) (“[A]lthough
ignorance of the law is no excuse, and the statute at issue does not
require the State to prove intent, due process requires that defendant
have knowledge, actual or constructive, of the statutory requirements
before he can be charged with its violation.”), appeal dismissed,
disc. review denied in part and allowed in part, 353 N.C. 397, 547
S.E.2d 429-30, disc. review tmprovidently allowed, 354 N.C. 213, 552
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S.E.2d 142 (2001). Accordingly, the General Assembly has provided
the following instructions to penal institutions that are about to
release convicted sex offenders:

At least 10 days, but not earlier than 30 days, before a person who
will be subject to registration [as a sex offender] is due to be
released from a penal institution, an official of the penal institu-
tion shall:

(1) Inform the person of the person’s duty to register . . . and
require the person to sign a written statement that the person was
so informed or, if the person refuses to sign the statement, certify
that the person was so informed;

(2) Obtain the registration information required under G.S.
14-208.7(b)(1), (2), (5), and (6), as well as the address where the
person expects to reside upon the person’s release; and

(3) Send the Division and the sheriff of the county in which the
person expects to reside the information collected in accordance
with subdivision (2) of this subsection.

N.C. Gen. Stat. § 14-208.8(a) (2003).

Read closely and in context, N.C. Gen. Stat. § 14-208.8 must be
construed as an administrative provision. It is designed to ensure
that sex offenders are notified that they must register, to facilitate
cooperation among the several agencies tasked with administration
of sex offender registration, and to promote prompt detection of sex
offenders who fail to register. As a general matter, if a penal institu-
tion has complied with N.C. Gen. Stat. § 14-208.8, a defendant has
been made aware of his obligation to register and may be convicted
for failing to do so under N.C. Gen. Stat. § 14-208.11(a)(1). Signifi-
cantly, however, although some form of notification of the duty to
register is a prerequisite to a conviction for failing to do so, N.C. Gen.
Stat. § 14-208.11(a)(1) does not explicitly make the time-line set forth
in N.C. Gen. Stat. § 14-208.8 a precondition for such a conviction.

Notwithstanding this omission, defendant posits that a sex
offender must be notified of registration requirements within the
twenty-day period set forth in N.C. Gen. Stat. § 14-208.8(a) and that,
if he is not, the duty to register is extinguished. However, even a cur-
sory reading of the statutory provisions at issue reveals that the
Legislature did not intend to eliminate registration requirements for
formerly incarcerated sex offenders who have received untimely
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notice of their duty to register. Rather, the General Assembly has
determined that “sex offenders often pose a high risk of engaging in
sex offenses even after being released from incarceration and that
protection of the public from sex offenders is of paramount govern-
mental interest.” N.C. Gen. Stat. § 14-208.5 (2003). The Legislature has
expressed no lesser concern for danger to the public where an incar-
cerated sex offender has been notified of his duty to register outside
of the twenty-day window contained in N.C. Gen. Stat. § 208.8(a).

In addition, we note that, if a defendant has not been prejudiced
by the untimely notice, the case for excluding him from registration
requirements has even less force. This is especially so where, as here,
a defendant has never complied with his obligation to register in the
nearly two-year period between his release from prison and the
detection of his failure to observe this obligation.

In the instant case, the Department of Corrections inadvert-
ently apprised defendant of his duty to register as a sex offender later
than ten days prior to his release from prison. Though such an over-
sight failed to comply strictly with the statutory notification proce-
dure for incarcerated sex offenders, the late notice to defendant is
not fatal to his conviction for failing to register given that he actually
received notice and was not prejudiced by the slight delay.
Accordingly, we hold that defendant was not entitled to a dismissal
merely because he was given notice that he must register as a sex
offender five days prior to his release from prison. This assignment of
error is overruled.

[2] In his second argument on appeal, defendant contends that the
trial court erred by instructing the jury that voluntary intoxication is
not a defense for failing to register as a sex offender. We do not agree.

“ ‘Except where a crime requires a showing of specific intent, vol-
untary intoxication is not a defense to a criminal charge.”” State v.
Jones, 300 N.C. 363, 365, 266 S.E.2d 586, 587 (1980) (citations omit-
ted). Therefore, voluntary intoxication is no defense to a general
intent crime or a strict liability offense. See id. The statute which
criminalizes failing to register as a sex offender no longer contains a
specific intent element:

Prior to 1997, N.C. Gen. Stat. § 14-208.11 included a mens rea
element, providing that only offenders “who knowingly and
with intent to violate” the provision were subject to conviction.
N.C. Gen. Stat. § 14-208.11(a) (1995). The legislature amended
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the statute in 1997 to remove this language. 1997 N.C. Sess. Laws
ch. 516.

State v. White, 162 N.C. App. 183, 189, 590 S.E.2d 448, 452 (2004).
Accordingly, this Court has repeatedly held that the State need not
prove specific intent to procure a conviction for a sex offender’s fail-
ure to comply with registration requirements. See id. (“We hold as a
matter of statutory construction that N.C. Gen. Stat. § 14-208.11 does
not require a showing of knowledge or intent.”); State v. Holmes, 149
N.C. App. 572, 577, 562 S.E.2d 26, 30 (2002) (excluding intent from the
recitation of the essential elements for conviction under N.C. Gen.
Stat. § 14-208.11(a)(2), which makes it unlawful for a sex offender to
fail to notify the last registering sheriff of a change of address.”);
Young, 140 N.C. App. at 8, 535 S.E.2d at 384 (“[W]e note that the
statute [N.C. Gen. Stat. § 14-208.11] has no requirement of knowledge
or intent, so as to require that the State prove either defendant knew
he was in violation of or intended to violate the statute when he failed
to register his change of address.”).

In the instant case, defendant was not charged with a specific
intent crime, and voluntary intoxication was not available to him as a
defense. The trial court did not err by instructing the jury accordingly.
This assignment of error is overruled.

No error.

Judges HUNTER and LEVINSON concur.

IN THE MATTER OF: C.J.B. AND M.G.B., MINOR CHILDREN

No. COA04-992
(Filed 21 June 2005)

Termination of Parental Rights— entry of written order—five
month delay—prejudicial

A termination of parental rights order was reversed where
there was a five-month delay between the trial court’s announce-
ment of its decision and entry of the written order. While entry of
the order outside the statutory thirty-day requirement has never
been held reversible error without a showing of prejudice, a
longer delay means that prejudice is more likely to be readily
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apparent. Here, closure was delayed for everyone involved, and
records and transcripts have been misplaced or are irretrievable.

Judge TYSON concurring.

Appeal by respondent-mother from order entered 3 July 2003 by
Judge William M. Neely in Moore County District Court. Heard in the
Court of Appeals 22 March 2005.

Katharine Chester, for respondent-appellant.

Krishnee Coley, for petitioner-appellee Moore County Depart-
ment of Soctal Services.

No brief filed on behalf of guardian ad litem.

ELMORE, Judge.

Esther Kay Coughenhour (respondent) is mother to two children:
C.J.B and M.G.B. After the two children were adjudicated neglected
and dependent, the Moore County Department of Social Services filed
a petition to terminate respondent’s parental rights on 26 September
2001. From that point, respondent showed improvement in caring for
the children, and termination proceedings were “suspended.” But
respondent could not maintain her improvement, relapsed into her
previous behavior, and the trial court proceeded with termination. On
9 December 2002, 18 December 2002, and again on 28 January 2003
the trial court conducted a hearing on the petition for the termination
of parental rights. On 5 March 2003 the trial court announced its deci-
sion that respondent’s parental rights would be terminated.
Respondent filed notice of appeal. On 3 July 2003, approximately five
months later, the trial court entered a written order consistent with
its earlier oral announcement. Respondent filed a notice of appeal
from this order as well.

Section 7B-1109 and section 7B-1110 of our General Statutes
provide that a trial court must enter a written order regarding its deci-
sion on termination within thirty days of the completion of the hear-
ing. See N.C. Gen. Stat. §§ 7B-1109(e) and 7B-1110(a) (2003). This
Court has previously interpreted the nature and effect of failing to
comply with this mandate. See In re T.L.T., 170 N.C. App. 430, 612
S.E.2d 436 (2005); In re A.D.L., 169 N.C. App. 701, 612 S.E.2d 639
(2005); In re L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005); In re
B.M., 168 N.C. App. 350, 607 S.E.2d 698 (2005); In re J.L.K., 165 N.C.
App. 311, 598 S.E.2d 387, disc. review denied, 359 N.C. 68, 604 S.E.2d
314 (2004); In re E.N.S., 164 N.C. App. 146, 595 S.E.2d 167 (2004).
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While earlier holdings determined that non-compliance with statu-
tory time lines did not warrant a new termination hearing, absent a
showing of prejudice, see In re J.L.K., 165 N.C. App. at 315-16, 598
S.E.2d at 390-91, our Court’s more recent decisions have been apt to
find prejudice in delays of six months or more. See In re T.L.T., 170
N.C. App. at 431-32, 612 S.E.2d at 437-38; In re L.E.B., 169 N.C. App.
at 379, 610 S.E.2d at 426.

Here, the trial court did not enter the order terminating respond-
ent’s parental rights until approximately five months after the hear-
ing. Respondent argues that non-compliance with the thirty-day
statute is prejudice per se, thus requiring a new hearing. Our Court
has never held that entry of the written order outside the thirty-day
time limitations expressed in sections 7B-1109 and 7B-1110 was
reversible error absent a showing of prejudice. To the contrary, we
have held that prejudice must be shown before the late entry will be
deemed reversible error. See In re J.L.K., 165 N.C. App. at 315-16,
598 S.E.2d at 390-91 (respondent failed to show prejudice from a
three-month delay in violation of N.C. Gen. Stat. § 7B-1109(e)); see
also In re B.M., 168 N.C. App. at 353-55, 607 S.E.2d at 700-02 (dis-
cussing the need for prejudice in missing timing requirements of sec-
tion 7B-907(e)).

Our holdings requiring the respondent to show prejudice should
by no means be taken as an endorsement of the delay in meeting
statutory time lines in adjudication proceedings. Again, to the con-
trary, “[w]e strongly caution against this practice, as it defeats the
purpose of the time requirements specified in the statute, which is to
provide parties with a speedy resolution of cases where juvenile cus-
tody is at issue.” In re B.M., 168 N.C. App. at 355, 607 S.E.2d at 702.
In fact, citing numerous appeals from violations of the relevant time
lines, Judge Timmons-Goodson’s concurring opinion in In re L.E.B.,
stressed that reversal was necessary to restore the effectiveness of
the General Assembly’s mandates. 169 N.C. App. at 381-82, 610 S.E.2d
at 428 (Timmons-Goodson, J., concurring). However, we recognize
that reversing an order for non-adherence to these time lines fur-
ther unbalances the need for swift finality in termination proceed-
ings, the undisputed intent and presumed effect of the General
Assembly’s addition of the thirty-day entry deadline to N.C. Gen. Stat.
§ 7B-1109(e). See In re A.D.L., 169 N.C. App. at 705, 612 S.E.2d at 642.

In an effort to balance giving effect to the clear mandate of a
timely entered order according to N.C. Gen. Stat. § 7B-1109(e) against
the need for finality of juvenile custody, we have evaluated the preju-
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dice—not only to respondent, but to the children, petitioners, adop-
tive and foster parents—arising from the delay. See In re T.L.T., 170
N.C. App. at 432, 612 S.E.2d at 438; In re L.E.B., 169 N.C. App. at
381-82, 610 S.E.2d at 426-27. A review of our recent cases on point
exemplifies that the need to show prejudice in order to warrant rever-
sal is highest the fewer number of days the delay exists. See, e.g., In
re A.D.L., 169 N.C. App. at 713-14, 612 S.E.2d at 647 (Tyson, J., con-
curring) (discussing absence of prejudice with sixteen-day delay).
And the longer the delay in entry of the order beyond the thirty-day
deadline, the more likely prejudice will be readily apparent. See, e.g.,
Inre T.L.T., 170 N.C. App. at 432, 612 S.E.2d at 438; In re L.E.B., 169
N.C. App. at 379, 610 S.E.2d at 426-27.

Applying this analysis to the case sub judice results in a determi-
nation that prejudice has been adequately shown by a five-month
delay in entry of the written order terminating respondent’s parental
rights. For four unnecessary months the appellate process was put on
hold, any sense of closure for the children, respondent, or the chil-
dren’s current care givers was out of reach, and particular to this
case, records and transcripts have become misplaced or are irre-
trievable. Admittedly, the prejudice argued by respondent in this
case is generic and susceptible to challenge, but in light of a five-
month delay, little more than common sense is necessary in order to
perceive aspects of prejudice to all parties involved in this termi-
nation proceeding.

In light of the foregoing, we do not reach respondent’s other
assignments of error but reverse the trial court’s order and re-
mand this case for a new trial on the termination of respondent’s
parental rights.

Reversed and remanded.
Judge TYSON concurs.
Judge WYNN concurs by separate opinion.

WYNN, Judge concurring.

I concur in the majority’s resolution of this matter and write
separately to underscore that non-compliance with the thirty-day
requirement for the trial court’s entering a termination order is not
per se prejudicial and that prejudice must be shown for delayed entry
to constitute reversible error.
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In the recent In re B.P, S.P, and R.T., — N.C. App. —, —
S.E.2d — (No. COA04-498) (19 April 2005), the majority indicated
that a violation of a thirty-day requirement for filing adjudication and
dispositional orders required that the orders be vacated. I dissented
from the majority to make clear that this Court had previously held
that a thirty-day rule violation does not per se warrant the delayed
order to be vacated. Indeed, in In re J.L.K., 165 N.C. App. 311, 598
S.E.2d 387 (2004), this Court stated that “[w]hile the trial court’s
[89-day] delay clearly violated the 30-day provision of N.C. Gen. Stat.
§ 7B-1109(e), we find no authority compelling that the TPR order be
vacated as a result.” Id. at 315, 598 S.E.2d at 390.

As I underscored in my dissent, a party “must show that she was
prejudiced by the delay in order to grant a new hearing.” In re B.P,
S.P, and R.T., — N.C. App. at —, — S.E.2d at — (Wynn, J., con-
curring in part, dissenting in part) (citation omitted). In In re B.P,
S.P, and R.T., the Clerk of Court lost the original order, and a new
order was thus re-filed outside the thirty-day period. The respondent
did not dispute the circumstances or object to the timeliness of the
new order, the new order did not require anything different of
respondent, and the filing of the new order did not impede respond-
ent’s ability to appeal. I therefore saw no prejudice. Id. at —, —
S.E.2d at —.

Here, in contrast, as the majority notes, prejudice by the five-
month delay in entering the order has been shown: Records and tran-
scripts are missing and unretrievable, and Respondent’s appellate
counsel is unable to reconstruct the trial court proceedings. The
delayed order therefore must be vacated.

STATE OF NORTH CAROLINA v. DEMOND ANTONIO WELLS, DEFENDANT

No. COA04-952
(Filed 21 June 2005)

Criminal Law— final closing argument—evidence not intro-
duced on cross-examination

Defendant did not introduce new evidence within the mean-
ing of Rule 10 of the General Rules of Practice, and should have
had the final argument, where he cross-examined a witness by
reading from a prior statement which was never formally intro-
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duced. The questioning was about statements directly related to
the witness’s testimony on direct examination.

Appeal by defendant from judgment entered by Judge Paul L.
Jones in the Superior Court in New Hanover County. Heard in the
Court of Appeals 15 February 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General H. Dean Bowman, for the State.

Hosford & Hosford, PL.L.C., by Sofie W. Hosford, for defendant.

HUDSON, Judge.

Defendant Demond Antonio Wells was indicted for first-degree
murder, carrying a concealed weapon, assault with a deadly weapon
with intent to kill inflicting serious injury, and discharging a firearm
into occupied property. At the 16 February 2004 Criminal Session of
Superior Court in New Hanover County, the court dismissed the
charge of assault with a deadly weapon, and the jury found defendant
guilty of second-degree murder and carrying a concealed weapon, but
not guilty of discharging a firearm into an occupied property. Finding
defendant to be record level II, the court sentenced defendant to 180
to 225 months imprisonment on the murder charge, and forty-five
days in custody of the sheriff with credit for time served on the con-
cealed weapons charge. Defendant appeals. We conclude that he is
entitled to a new trial.

Defendant worked as a recording engineer, paying an hourly fee
to subcontract Heavy Rotation, a recording studio owned in part by
Charles Echols. On 17 December 2002, defendant argued with the vic-
tim, Roncin Sanders, at the studio in a disagreement about defend-
ant’'s commitment to record tracks for the victim’s music group.
Ladiamond Jones, a friend of the victim, accompanied Sanders. The
argument continued outside the recording studio, and defendant and
the victim began fighting. Jones eventually joined in the fight as well,
though it was unclear whether he was participating or only trying to
break it up. Shortly thereafter, witnesses heard a series of gunshots.
Witness William Bell testified that defendant was not being attacked
when he fired at the victim. Defendant shot the victim in the hand and
chest, killing him, and later turned himself into police.

Defendant first argues that the court erred in denying him the
final closing argument. Defendant contends he did not introduce evi-
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dence within the meaning of Rule 10 of the General Rules of Practice
for the Superior and District Courts and retained the right to open
and close the arguments. We agree.

Rule 10 provides that in cases where the defendant introduces no
evidence, “the right to open and close the argument to the jury shall
belong to him.” N.C. Super. and Dist. Ct. R. 10. In support of his argu-
ment, defendant cites State v. Shuler, which summarizes the law on
this point as follows:

As a general proposition, any testimony elicited during cross-
examination is ‘considered as coming from the party calling the
witness, even though its only relevance is its tendency to support
the cross-examiner’s case. Kenneth S. Broun, Brandis & Broun on
North Carolina Evidence § 170, at 559 (5th ed. 1998) [hereinafter
North Carolina Evidence]. Indeed, the general rule also provides
there is no right to offer evidence during cross-examination. Id.;
State v. Yoes and Hale v. State, 271 N.C. 616, 646, 1567 S.E.2d 386,
409 (1967). Nonetheless, evidence may be ‘introduced,” within the
meaning of Rule 10, during cross-examination when it is ‘offered’
into evidence by the cross-examiner, State v. Hall, 57 N.C. App.
561, 564, 291 S.E.2d 812, 814 (1982); see North Carolina Evidence
§ 18, at 70, and accepted as such by the trial court. North Carolina
Evidence § 170, at 560 n.592; State v. Baker, 34 N.C. App. 434, 441,
238 S.E.2d 648, 6562 (1977). Although not formally offered and
accepted into evidence, evidence is also ‘introduced’ when new
matter is presented to the jury during cross-examination and
that matter is not relevant to any issue in the case. See State v.
Macon, 346 N.C. 109, 114, 484 S.E.2d 538, 541 (1997); N.C.G.S.
§ 8C-1, Rule 611(b) (1992). New matters raised during the cross-
examination, which are relevant, do not constitute the ‘intro-
duction’ of evidence within the meaning of Rule 10. See N.C.G.S.
§ 8C-1, Rule 401. To hold otherwise, ‘would place upon a defend-
ant the intolerable burden of electing to either refrain from
the exercise of his constitutional right to cross-examine and
thereby suffer adverse testimony to stand in the record unchal-
lenged and un-impeached or forfeit the valuable procedural right
to closing argument.” Beard v. State, 104 So. 2d 680, 682 (Fla.
Dist. Ct. App. 1958).

State v. Shuler, 135 N.C. App. 449, 452-53, 520 S.E.2d 585, 588-89
(1999) (some internal quotation marks and citations omitted). In
Shuler, we granted a new trial to the defendant, after the trial court
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erroneously denied her the right to make the final closing argument.
Defendant Shuler, on trial for embezzlement, had attended several
interviews with a co-worker, Jackson, who testified against Shuler at
trial. On direct examination, Jackson testified to various statements
made by Shuler during the interviews. On cross-examination, defense
counsel asked Jackson to read portions of transcripts from the inter-
views to put Shuler’s statements into context and also questioned
Jackson about her accounting procedures and other topics discussed
in the interviews. This Court held that, although some of the topics
raised on cross-examination were “new matters,” all were “relevant
to Jackson’s testimony during direct examination.” Id. at 454, 520
S.E.2d at 589.

Here, defendant contends that he did not offer evidence as meant
by Rule 10 when he cross-examined witness Bell about inconsisten-
cies between two statements he gave about the shooting. During its
case-in-chief, the State introduced a statement Bell gave to detectives
on 18 December 2002 describing the shooting. In this statement,
offered as substantive evidence without objection from defendant,
Bell stated that defendant stood in the middle of the street and fired
at the victim and Jones as they fled, then casually drove away. On
cross-examination, defendant moved to introduce a statement Bell
gave on 17 December 2002, in which he stated that defendant was
running away from the recording studio as he fired at the victims. As
defense counsel moved to introduce the earlier statement, the fol-
lowing colloquy occurred:

Prosecutor: Your honor, if counsel is going to refer to that state-
ment, he needs to introduce it and I don’t object to that at all.

Defense counsel: Okay, move to introduce Defendant’s Exhibit
No. 1.

The court: Well, it’s the State’s case.

Defense counsel: It’s been marked for identification and when
it’s our turn, I'll introduce it.

Defense counsel then read the entire statement, line by line, asking
Bell if he agreed with each sentence. However, defendant pre-
sented no evidence, and defense counsel never formally introduced
the statement.

While the colloquy reveals that this evidence was never formally
received into evidence, the State contends that defendant’s cross-
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examination of Bell constituted an introduction of evidence because
it was received as substantive evidence. The State cites State v.
Macon, 346 N.C. 109, 484 S.E.2d 538 (1997), in support of its argu-
ment. Factual distinctions from the case here, however, render it
inapposite. In Macon, “[d]Juring defendant’s cross-examination of
[police] Officer Denny, and before the State had presented any evi-
dence regarding defendant’s postarrest statement to police, defense
counsel asked Officer Denny to read notes of defendant’s state-
ment to the police given shortly after the shooting.” Id. at 114, 484
S.E.2d at 541. Our Supreme Court held that because this testi-
mony was introduced as “substantive evidence without any limit-
ing instruction, not for corroborative or impeachment purposes,
as defendant did not testify at trial and the statement did not relate
in any way to Officer Denny,” it constituted an introduction of evi-
dence by the defendant.

We conclude that the circumstances here are more analogous to
Shuler than to Macon. In Macon, the evidence at issue involved a new
matter, not relevant to Officer Denny’s testimony on direct, as the
State’s witnesses had not previously mentioned anything about the
defendant’s post-arrest statement. Defense counsel asked Officer
Denny to read notes referring to the defendant’s own statement
to police, in an apparent attempt to bring self-serving statements
before the jury without putting the defendant on the stand. In con-
trast, here, as in Shuler, a witness on the stand was questioned
about statements directly related to the witness’ own testimony on
direct examination.

Because defendant did not introduce any evidence within the
meaning of Rule 10, the court erred in depriving him of the right to
the closing argument to the jury. As we did in Shuler, we conclude
that this error entitles defendant to a new trial. Shuler, 135 N.C. App.
at 455, 520 S.E.2d at 590.

Because we hold that defendant should receive a new trial on the
basis of the issue discussed above, we decline to address defendant’s
other arguments.

New trial.

Judges WYNN and STEELMAN concur.
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STATE OF NORTH CAROLINA v. GERALD MICHAEL DELANEY

No. COA04-1101
(Filed 21 June 2005)

Evidence— expert testimony—analyses conducted by others—
right to confrontation—analyses not hearsay

The trial court did not violate defendant’s right to confron-
tation in a drug case by admitting expert testimony based on
chemical analyses conducted by someone other than the testify-
ing expert, because: (1) defendant had an opportunity to cross-
examine the expert as provided under Crawford v. Washington,
541 U.S. 36 (2004); (2) an expert may base an opinion on tests per-
formed by others in the field; and (3) the analyses on which the
expert testimony was based were not hearsay.

Appeal by Defendant from judgment entered 14 August 2003 by
Judge Susan C. Taylor in Superior Court, Cabarrus County. Heard in
the Court of Appeals 17 May 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General Amar Majmundar, for the State.

J. Clark Fischer, for the defendant-appellant.

WYNN, Judge.

“The admission into evidence of expert opinion based upon infor-
mation not itself admissible into evidence does not violate the Sixth
Amendment guarantee of the right of an accused to confront his
accusers where the expert is available for cross-examination.” State
v. Huffstetler, 312 N.C. 92, 108, 322 S.E.2d 110, 120-21 (1984). In this
case, Defendant contends that expert testimony based on analyses
conducted by someone other than the testifying expert violated his
right to confrontation under the rationale of Crawford w.
Washington, 541 U.S. 36, 158 L. Ed. 2d 177 (2004). Because Defendant
had an opportunity to cross-examine the expert, and because the
analyses on which the expert testimony was based were not hearsay,
we affirm the trial court’s admission of the expert testimony.

The facts pertinent to the resolution of the issues on appeal show
that under a search warrant issued in November 2002, the Cabarrus
County Sheriff’'s Department searched Defendant’s residence and
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found marijuana and a lock box containing drugs under Defendant’s
bed. Further, in an outbuilding, the police discovered additional
drugs that appeared ready for distribution. Defendant’s appeal does
not challenge the constitutionality of the search of his residence or
the propriety of seizing the evidence of drugs on the property.

In the course of the police investigation into Defendant’s
case, the various drugs found at Defendant’s residence were sent
to the North Carolina State Bureau of Investigation for analyses. At
trial, Special Agent Aaron Joncich testified as an expert witness
regarding the results of those analyses, which had been conducted
by another analyst at the State Bureau of Investigation. A jury con-
victed Defendant of trafficking in opium, possession of Lortab, pos-
session of Klonopin, and intentionally maintaining a dwelling for
the purpose of keeping or selling controlled substances. The trial
court arrested judgment with regard to maintaining a dwelling for
the purpose of keeping or selling controlled substances. De-
fendant appealed.

On appeal, Defendant contends that the trial court committed
prejudicial error by allowing the prosecution to introduce hear-
say evidence of the chemical analyses performed by a non-
testifying chemist because the admission of that evidence violated
his confrontation rights under the rationale of Crawford, 541 U.S.
36, 158 L. Ed. 2d 177. We disagree.

In Crawford, the United States Supreme Court held that a
recorded out-of-court statement made by the defendant’s wife to
the police regarding the defendant’s alleged stabbing of another,
which was introduced as hearsay at trial, was testimonial in nature
and thus inadmissible due to Confrontation Clause requirements. Id.
Regarding nontestimonial evidence, the Supreme Court stated:
“Where nontestimonial hearsay is at issue, it is wholly consistent
with the Framers’ design to afford the States flexibility in their
development of hearsay law . . . as would an approach that exempted
such statements from Confrontation Clause scrutiny altogether.” Id.
at 68, 1568 L. Ed. 2d at 203. Crawford made explicit that its holding
was not applicable to evidence admitted for reasons other than prov-
ing the truth of the matter asserted. Id. at 60, 158 L. Ed. 2d at 198
(stating that the Confrontation “Clause . . . does not bar the use of tes-
timonial statements for purposes other than establishing the truth of
the matter asserted”) (citing Tennessee v. Street, 471 U.S. 409, 414, 85
L. Ed. 2d 425 (1985)).
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Under North Carolina case law, “testimony as to information
relied upon by an expert when offered to show the basis for the
expert’s opinion is not hearsay, since it is not offered as substantive
evidence.” Huffstetler, 312 N.C. at 107, 322 S.E.2d at 120 (citing State
v. Wood, 306 N.C. 510, 294 S.E.2d 310 (1982)). Indeed, our Supreme
Court has stated that “[i]t is the expert opinion itself, not its underly-
ing factual basis, that constitutes substantive evidence[,]” and that
“[a]n expert may properly base his or her opinion on tests performed
by another person, if the tests are of the type reasonably relied upon
by experts in the field.” State v. Fair, 354 N.C. 131, 162, 557 S.E.2d
500, 522 (2001), cert. denied, 535 U.S. 1114, 153 L. Ed. 2d 162 (2002).

Regarding expert testimony and the Confrontation Clause, our
Supreme Court has held that “[t]he admission into evidence of expert
opinion based upon information not itself admissible into evidence
does not violate the Sixth Amendment guarantee of the right of an
accused to confront his accusers where the expert is available for
cross-examination.” Huffstetler, 312 N.C. at 108, 322 S.E.2d at 120-21
(citing United States v. Williams, 447 F.2d 1285 (6th Cir. 1971) (en
banc), cert. denied, 405 U.S. 954, 31 L. Ed. 2d 231 (1972); United
States v. Lawson, 653 F.2d 299 (7th Cir. 1981), cert. denied, 454 U.S.
1150, 71 L. Ed. 2d 305 (1982)).1

In the case sub judice, after a recitation of his credentials,
Special Agent Joncich was tendered and accepted, without objection
by Defendant, as an expert in analyzing controlled substances.
Special Agent Joncich, after a thorough review of the methodology
undertaken by his colleague, relied on the colleague’s analyses in
forming his opinion that the substances recovered from Defendant’s

1. In a recent unpublished case, State v. Jones, No. COA03-976, 2004 N.C. App.
LEXIS 1655 (N.C. Ct. App. Sept. 7, 2004), this Court stated:

In the case before us, after a recitation of Agent Hamlin's professional credentials,
Agent Hamlin was tendered and accepted as an expert in controlled substance
analysis without objection by defendant. Agent Hamlin, after a thorough review of
the methodology undertaken by Agent Koontz, relied on Agent Koontz’s lab analy-
sis in forming her opinion that the white substance was cocaine. Her opinion was
based on data reasonably relied upon by others in the field. Carmon, 156 N.C.
App. at 244, 576 S.E.2d at 737.

Jones, 2004 N.C. App. LEXIS 1655, at *10. In Jones as here, the defendant directed
this Court to Crawford. However, this Court concluded that Crawford was not
applicable because “it is well established that an expert may base his or her opin-
ion on tests performed by others in the field and defendant was given an oppor-
tunity to cross-examine Agent Hamlin as to the basis of her opinion.” Id. at *11.
This Court therefore found that there has been no violation of the defendant’s
right of confrontation. Id.
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residence and outbuilding were marijuana and opium, and his opin-
ion was based on data reasonably relied upon by others in the field.
Defendant was given an opportunity to cross-examine Special Agent
Joncich as to his opinion and the bases thereof.

Since it is well established that an expert may base an opinion on
tests performed by others in the field and Defendant was given an
opportunity to cross-examine Special Agent Joncich on the basis of
his opinion, we conclude that there has been no violation of
Defendant’s right of confrontation under the rationale of Crawford.

We also note that Defendant has failed to argue his remaining
assignments of error. They are therefore deemed abandoned. N.C. R.
App. P. 28(b).

No error.

Judges BRYANT and JACKSON concur.

STATE OF NORTH CAROLINA v. VINCENT LEBRON LEDFORD

No. COA04-812
(Filed 21 June 2005)

Homicide— second-degree murder—final mandate—exclusion
of verdict of not guilty by reason of self-defense
The trial court erred in a second-degree murder case by omit-

ting the verdict of not guilty by reason of self-defense in its final
mandate to the jury and defendant is entitled to a new trial.

Appeal by defendant from judgment entered 1 August 2003 by
Judge Ronald K. Payne in McDowell County Superior Court. Heard in
the Court of Appeals 8 March 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General John F. Maddrey, for the State.

Paul Pooley for defendant-appellant.



IN THE COURT OF APPEALS 145

STATE v. LEDFORD
[171 N.C. App. 144 (2005)]

ELMORE, Judge.

Vincent Lebron Ledford (defendant) appeals his conviction on
the charge of second-degree murder. After reviewing the record, we
determine that the trial court committed prejudicial error in omitting
the verdict of not guilty by reason of self-defense in its final mandate
to the jury.

Defendant was indicted for the first-degree murder of George
William Birchfield (Birchfield). At trial, Deputy Jason Crisp of the
McDowell County Sheriff’s Office (Sheriff’s Office) testified that at
8:36 p.m. on 4 January 2002 he responded to a 911 call at the
Birchfield residence. Deputy Crisp stated that when he entered the
residence, he saw a body lying face down on the floor and that
defendant was crouched down over the body and holding a knife in
his hand. A forensic pathologist for the State testified that Birchfield
died from internal bleeding as a result of bullet wounds. Defendant’s
estranged wife, Janet Susan Ledford (Susan), had separated from
defendant on 29 August 2001. Susan testified that she had gone out to
eat with Birchfield on two occasions prior to the 4 January 2002
shooting. She and Birchfield were sitting at the kitchen table in
Birchfield’s home during the evening of 4 January when she heard
a knock on the door and saw defendant looking into the house
through the window over the door. As Susan was waiting in a bed-
room while defendant and Birchfield were talking, she heard defend-
ant announce that he was going to use the bathroom. Defendant
pushed open the bedroom door that Susan was standing behind and
then confronted her about what she was doing there. Susan observed
defendant grab Birchfield in a headlock and start to hit him with his
fist. She went into a second bedroom to call 911 and, while speaking
to the 911 operator, heard a gunshot. Following the shot, she heard
Birchfield ask defendant if he was going to stop. She then heard a
series of three or four gunshots, after which defendant said, “Susan,
look what you caused.”

Defendant testified on his own behalf. He stated that he arrived
at Birchfield’s home on 4 January after calling Birchfield’s phone
and getting the answering machine at 7:50 p.m. Defendant testified
that he saw Birchfield sitting at the kitchen table with another person
sitting across from him, and that the two appeared to kiss. Birchfield
answered defendant’s knock on the door, and the two talked inside
the home. When defendant went to use the bathroom, he saw Susan
hiding behind a bedroom door. Defendant testified that Birchfield
grabbed him by the shirt, and defendant reacted by grabbing him
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around the neck. Defendant and Birchfield continued their scuffle in
the living room. Birchfield picked up a gun and shot defendant in the
leg. Defendant did not remember shooting Birchfield but did recall
picking up a knife after seeing Birchfield with a gun. A detective from
the Sheriff’s Office testified that defendant had a gunshot wound to
his right leg.

The jury returned a verdict of guilty on the charge of second-
degree murder, and the trial court entered judgment on 1 August 2003.
Defendant filed notice of appeal on 5 August 2003. Defendant con-
tends that he is entitled to a new trial, arguing that the trial court erred
in failing to include in its final mandate on all charges and defenses a
possible verdict of not guilty by reason of self-defense. We agree.

The State concedes that it is unable to distinguish the trial court’s
jury instructions in State v. Williams, 154 N.C. App. 496, 571 S.E.2d
886 (2002), from the case at bar. In Williams, this Court held that the
“trial court’s failure to include the possible verdict of not guilty by
reason of self-defense in its final mandate to the jury [was] prejudi-
cial error, entitling the defendant to a new trial.” Id. at 499, 571 S.E.2d
at 888; see also State v. Dooley, 285 N.C. 158, 165-66, 203 S.E.2d 815,
820 (1974) (failure of trial court to include not guilty by reason of self-
defense as possible verdict in final mandate to jury was prejudicial
error; this error “was not cured by the discussion of the law of self-
defense in the body of the charge.”).

Here, after reviewing defendant’s motion for jury instructions, the
trial court indicated at the charge conference that it would give the
pattern instruction on first-degree murder where a deadly weapon is
used, “including the defense of self-defense.” Indeed, N.C.P.I.—Crim.
206.10 (2003) states, in pertinent part, that “if the State has failed to
satisfy you beyond a reasonable doubt that the defendant did not act
in self-defense then the defendant’s action would be justified by self-
defense; therefore, you would return a verdict of not guilty.”
However, the trial court failed to include this specific instruction on
self-defense in the final mandate to the jury. The trial court’s discus-
sion of the law of self-defense in the body of the jury instructions did
not cure the error. See Dooley, 285 N.C. at 165-66, 203 S.E.2d at 820;
Williams, 154 N.C. App. at 498, 571 S.E.2d at 888. Even if the omission
in the final mandate was inadvertent, we must hold that defendant
was prejudiced thereby and is entitled to a new trial.

As defendant’s remaining assignments of error may not recur in a
new trial, we do not address them in this appeal.
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New trial.

Judges WYNN and TYSON concur.

AUTEC, INC., PraNTIFF v. SOUTHLAKE HOLDINGS, LLC, DEFENDANT

No. COA04-761-2
(Filed 21 June 2005)

Appeal and Error— appealability—challenge to service of process

N.C.G.S. § 1-277(b) does not apply to challenges to the suffi-
ciency of service of process, and an appeal from such challenge
was dismissed ex mero motu as interlocutory.

Appeal by Defendant from judgment entered 20 February 2004
by Judge Kimberly Taylor in Superior Court, Iredell County. Heard
in the Court of Appeals 15 February 2005. Opinion filed 15 March
2005. Petition for rehearing granted 26 April 2005, reconsidering
the case without the filing of additional briefs and without oral argu-
ment. The following opinion supersedes and replaces the opinion
filed 15 March 2005.

Caudle & Spears, PA., by C. Grainger Pierce, Jr. and
Christopher J. Loebsack for defendant-appellant.

Eisele, Ashburn, Greene & Chapman, PA., by John D. Greene
Sfor plaintiff-appellee.

WYNN, Judge.

Section 1-277(b) of the North Carolina General Statutes states
“[a]ny interested party shall have the right of immediate appeal from
an adverse ruling as to the jurisdiction of the court over the person or
property of the defendant[.]” N.C. Gen. Stat. § 1-277(b) (2004). In Love
v. Moore, 305 N.C. 575, 581, 291 S.E.2d 141, 146 (1982), our Supreme
Court held that section 1-277(b) does not apply to challenges to suf-
ficiency of service of process. In this case, Defendant appeals from an
interlocutory order denying a motion to dismiss for insufficient serv-
ice of process after an entry of default. As Defendant appeals from an
interlocutory order, and there is no statutory right of immediate
appeal, we dismiss this appeal as premature.
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Plaintiff, Autec, Inc., filed the Complaint in this action on 12
August 2003 against Defendant, Southlake Holdings, Inc., for the col-
lection of a balance due for the sale and installation of car wash
equipment. Summons was issued on the same date to Southlake’s reg-
istered agent at its registered address.

The car wash at issue is located in Mecklenburg County, North
Carolina. Southlake’s registered agent was Kimberly E. Fox, and
the registered address was in Huntersville, North Carolina in
Mecklenburg County.

On 13 August 2002, service was attempted by certified mail at the
registered address but was returned with the notations “Not
Deliverable as Addressed” and “Forwarding Order Expired.” On 9
September 2002, Alias and Pluries summons were issued for two
additional addresses obtained by Autec and mailed via certified mail.
But those two service attempts were returned with the notation
“Unclaimed.” Service was also attempted by the Sheriff of
Mecklenburg County but that attempt was unsuccessful.

Autec published a notice of service by publication on 17, 24,
and 31 January 2003 in the Mooresville Tribune, which has a circula-
tion throughout southern Iredell County and around the Lake
Norman shoreline.

On 19 March 2003, Autec filed an affidavit of publication along
with a motion for entry of default and motion for default judgment.
That same day, an entry for default and a default judgment were
entered against Southlake.

On 10 December 2003, Southlake filed a motion to dismiss and
motion to set aside the default judgment and entry of default.
Following a hearing, the trial court denied Southlake’s motions to dis-
miss and to set aside the entry of default and granted its motion to set
aside the default judgment due to Autec’s failure to post bond pur-
suant to Rule 55(c) of the North Carolina Rules of Civil Procedure.
Southlake appealed.

On appeal, Southlake argues that the trial court erred in denying
its motion to dismiss pursuant to Rule 12(b)(5) of the North Carolina
Rules of Civil Procedure as Autec did not comply with all require-
ments for service by publication. We do not reach the merits of
this argument.
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Although the trial court set aside the default judgment, it left in
place the entry of default against Southlake. Rule 55(a) of the North
Carolina Rules of Civil Procedure provides that:

When a party against whom a judgment for affirmative relief is
sought has failed to plead or is otherwise subject to default judg-
ment as provided by these rules or by statute and that fact is
made to appear by affidavit, motion of attorney for the plaintiff,
or otherwise, the clerk shall enter his default.

N.C. Gen. Stat. § 1A-1, Rule 55(a) (2004). The entry of default is inter-
locutory in nature and is not a final judicial action. State Employees’
Credit Union, Inc. v. Gentry, 75 N.C. App. 260, 265, 330 S.E.2d 645,
648 (1985); Whaley v. Rhodes, 10 N.C. App. 109, 111, 177 S.E.2d 735,
736 (1970). Generally, there is no right to appeal from an interlocu-
tory order. See N.C. Gen. Stat. § 1A-1, Rule 54(b) (2004); Veazey v.
City of Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381 (1950).

Southlake contends that this case is immediately appealable pur-
suant to section 1-277(b) of the North Carolina General Statutes.
Section 1-277(b) states that “[a]ny interested party shall have the
right of immediate appeal from an adverse ruling as to the jurisdic-
tion of the court over the person or property of the defendant[.]”
N.C. Gen. Stat. § 1-277(b). Here, Southlake challenged the sufficiency
of the service of process pursuant to Rule 12(b)(5) of the North
Carolina Rules of Civil Procedure. Our Supreme Court has previ-
ously held that section 1-277(b) does not apply to challenges to suffi-
ciency of service of process. Love, 305 N.C. at 581, 291 S.E.2d at 146;
Cook v. Cinocca, 122 N.C. App. 642, 644, 471 S.E.2d 108, 109 (1996);
Sigman v. R.R. Tydings, Inc., 59 N.C. App. 346, 347-48, 296 S.E.2d
659, 660 (1982).

The order from which Southlake seeks appeal is interlocutory
and there exists no statutory right to immediate appeal. Accordingly,
we dismiss the appeal as premature ex mero motu. Love, 305 N.C. at
577, 291 S.E.2d at 144 (“The threshold question which should have
been considered by the Court of Appeals, although not presented to
that court, was whether an immediate appeal lies from the trial
court’s orders.”)

Dismissed.

Judges HUDSON and STEELMAN concur.
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HUGH KEVIN HINES, PLAINTIFF v. GARLAND N. YATES, IN HIS INDIVIDUAL AND PERSONAL
CAPACITY AND IN His OFFICIAL CAPACITY AS THE DISTRICT ATTORNEY FOR THE 19-B
PROSECUTORIAL DISTRICT, STATE OF NORTH CAROLINA; LITCHARD D. HURLEY, IN His
INDIVIDUAL AND PERSONAL CAPACITY AND IN His OFFICIAL CAPACITY AS THE SHERIFF OF
RanpoLpH COUNTY, NORTH CAROLINA; WESTERN SURETY COMPANY, A SOUTH
DAkOTA CORPORATION, DEFENDANTS

No. COA04-775
(Filed 5 July 2005)

1. Appeal and Error— appealability—preservation of issues—
failure to argue—interlocutory order

The cross-assignments of error that plaintiff failed to argue in
his brief are deemed abandoned under N.C. R. App. P. 28(a) and
plaintiff’s cross-appeals, except for wrongful discharge, are inter-
locutory and dismissed under N.C. R. App. P. 10.

2. Appeal and Error— appealability—denial of summary judg-
ment—immunity—substantial right

Although an appeal from the denial of a motion for sum-
mary judgment is generally an appeal from an interlocutory
order, defendants’ appeal is properly before the Court of
Appeals because defendants’ answer and arguments assert the
affirmative defenses of immunity and qualified immunity which
affect a substantial right sufficient to warrant immediate appel-
late review.

3. Wrongful Interference— malicious interference with con-
tractual relations—summary judgment

The trial court erred by denying defendant sheriff’s motion
for summary judgment on plaintiff’s claim for malicious interfer-
ence with contractual relations in defendant’s official and indi-
vidual capacity, because: (1) plaintiff’s allegations fail to establish
the element of “no justification” to support his claims for mali-
cious interference with contract as an investigatorial assistant in
the district attorney’s office; (2) plaintiff’s allegations do not
show that defendant sheriff did not have an official or personal
justification in requesting plaintiff to be reassigned or terminated
and that defendant, as a constitutionally elected officer, enjoyed
a qualified immunity from tort in communicating with defendant
district attorney who was also a constitutionally elected officer;
(3) plaintiff offered no evidence to show that the district attorney
terminated him because of the sheriff’s request or that he suf-
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fered recoverable damages as a result of the sheriff requesting
plaintiff’s termination; and (4) the district attorney’s affidavit and
answers to plaintiff’s interrogatories set forth objective and sub-
stantial reasons for terminating plaintiff, none of which were
based upon the sheriff’s request to do so.

. Constitutional Law— North Carolina—suit against district
attorney in individual and personal capacity—summary
judgment

The trial court erred by concluding that defendant district
attorney was not entitled to summary judgment on plaintiff’s
claim for relief under violations of the North Carolina
Constitution in defendant’s individual and personal capacity,
because: (1) it is well settled in North Carolina that no direct
cause of action for monetary damages exists against officials
sued in their individual capacities who have allegedly violated a
plaintiff’s constitutional rights; and (2) plaintiff concedes that his
complaint does not set forth a cause of action against defendant
in his individual and personal capacity for this claim.

. Public Officers and Employees— wrongful termination—
investigatorial assistant in district attorney’s office

The trial court did not err by granting summary judgment for
defendant district attorney on plaintiff’s wrongful termination
claim based on defendant firing plaintiff as an investigatorial
assistant after plaintiff’s unsuccessful candidacy for sheriff,
because: (1) plaintiff did not show that he was discharged for any
reason that contravenes public policy; (2) plaintiff was not
restrained by defendant from running for public office, making
any speech, or engaging in a protected activity which furthers a
public policy; (3) as an at-will and exempt employee under
N.C.G.S. § 126-5(c1)(2) based on his employment in the Judicial
Department, plaintiff’s public opposition to his superior’s discre-
tionary decisions and his inability to work cooperatively with law
enforcement agencies with which the district attorney must com-
municate and coordinate on a daily basis is a legally sufficient
reason for defendant to terminate plaintiff’s employment; (4)
plaintiff did not allege that his candidacy for sheriff, speeches,
and activities, for which he was allegedly terminated, resulted
from his employer’s demand that he conduct some unlawful activ-
ity or was in retaliation for cooperating with a law enforcement
agency conducting an investigation; (5) plaintiff’s allegations and
evidence did not show how his candidacy for sheriff immunized
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his speech as political expression that is protected by a public
policy exception to bar his termination when that speech publicly
exuded insubordination and directly criticized his supervisor’s
prosecutorial discretion whether to bring criminal charges; (6)
plaintiff’s public statements criticizing defendant’s discretionary
decisions and the disruption of his office’s working relationship
with law enforcement agencies were sufficient reasons, standing
alone, to terminate plaintiff’s at-will employment; and (7) defend-
ant’s decision to terminate plaintiff rested within his lawful and
discretionary scope of authority under N.C.G.S. § 7A-69.

6. Civil Rights— § 1983 claim—failure to show deprivation of
constitutionally protected rights

The trial court erred by denying summary judgment for
defendants on plaintiff’s 42 U.S.C. § 1983 claim, because: (1)
plaintiff failed to show any public policy exception which cloaks
him from termination of his at-will employment as an investiga-
torial assistant who serves at the pleasure of the district attorney
as provided by N.C.G.S. § 7A-69; (2) there is no genuine issue of
material fact as to whether plaintiff was deprived of any rights,
privileges, or immunities secured by the Constitution and laws as
a terminated at-will employee of defendant district attorney
(DA); (3) plaintiff’s right to say whatever he wanted was not
restrained by defendant DA or anyone else; and (4) defendant DA
had the right to terminate plaintiff’s employment for any reason,
for no reason, or for an arbitrary or irrational reason so long as
his actions did not violate a recognized public policy.

7. Damages and Remedies— punitive damages—summary
judgment
The trial court’s denial of defendants’ motions for summary
judgment on the remainder of plaintiff’s claims, including those
for punitive damages, that have not been previously dismissed
are reversed.

Judge WYNN concurring in part and dissenting in part.

Appeals by defendants and cross appeals by plaintiff from
order entered 26 February 2004 by Judge John O. Craig, III, in
Randolph County Superior Court. Heard in the Court of Appeals
2 February 2005.
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Puryear and Lingle, PL.L.C., by David B. Puryear, Jv., for
plaintiff-appellee/cross-appellant.

Attorney General Roy Cooper, by Assistant Attorney General
Grady L. Balentine, Jr., for defendant-appellant/cross-appellee
Garland N. Yates.

Womble Carlyle Sandridge & Rice, A Professional Limited
Liability Company, by Allan R. Gitter and Douglas R. Vreeland,
Sfor defendants-appellants/cross-appellees Litchard D. Hurley
and Western Surety Company.

TYSON, Judge.

Garland N. Yates (“Yates”), Litchard D. Hurley (“Hurley”), and
Western Surety Company (collectively, “defendants”) appeal from an
order denying their motions for summary judgment. We affirm in part,
reverse in part, and dismiss plaintiff’s complaint.

I. Background

From 7 January 1999 to 31 December 2002, Hugh Kevin Hines
(“plaintiff”) worked as an investigatorial assistant in the district
attorney’s office for 19-B Prosecutorial District. Plaintiff’s job duties
included locating and interviewing witnesses, serving subpoenas
for attendance at trials, and acting as a liaison between the district
attorney’s office and law enforcement agencies. Prior to working
for Yates, plaintiff worked as a lieutenant for the sheriff of
Randolph County.

During the 2002 election, plaintiff became a candidate in the
republican primary election for sheriff of Randolph County and
challenged Hurley, the incumbent sheriff. Over the course of the cam-
paign, plaintiff publicly criticized Yates for his prosecutorial deci-
sions in prior cases and publicly announced his disagreement with
Yates’ decision to not criminally charge a sheriff’s deputy who had
collided with a motorcyclist during a pursuit. The motorcyclist died
from injuries sustained from the collision. Plaintiff also publically
expressed his disagreement with the sheriff’s department’s investiga-
tion and handling of an unrelated and unsolved murder case.

Plaintiff’s affidavit states that:

Yates, on numerous occasions personally stated to me that he
intended to discharge me from my employment . . . due to my
seeking the office of Sheriff of Randolph County . . . after
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each occasion on which I made a public appearance or there
was some news media attention in connection with my elec-
tion campaign.

After plaintiff appeared at a public event to express interest in
running for the sheriff’s position, plaintiff was instructed by Yates
not to work on pending cases involving the Randolph County
sheriff’s department.

In the primary election held 10 September 2002, Hurley defeated
plaintiff, secured the republican party’s nomination, and won reelec-
tion as sheriff of Randolph County in the November general election.
On 16 September 2002, less than one week after the primary election,
plaintiff’s annual employee performance report was completed. On 26
September 2002, Kay Lovin, Yates’ administrative assistant and plain-
tiff’s supervisor, informed plaintiff of his impending termination.
Yates extended the termination date to 31 October 2002, and again to
31 December 2002, and offered plaintiff the opportunity to resign.
Yates also offered to provide a reference to other law enforcement
agencies. Plaintiff refused to resign and continued to criticize the
sheriff’s department after the election.

In his sworn affidavit, Yates stated, “[Plaintiff] continued to criti-
cize the Sheriff and even accused him of voter fraud” and “stated pub-
lically that he intended to run against the Sheriff again in 2006.” On 31
December 2002, plaintiff received a separation notice from Yates stat-
ing as grounds that “[e]Jmployee is no longer able to function effec-
tively in his position. To wit: cooperate and maintain an effective and
confidential relationship with all law enforcement agencies in the
judicial district.” Yates listed as a second reason for plaintiff’s sepa-
ration as “[e]mployee further directly criticized supervisor’s decision
in the media concerning a law enforcement matter.”

Plaintiff instituted this action seeking damages from defend-
ants for various torts: (1) wrongful discharge against Yates in both his
official and individual capacity; (2) malicious interference with
contractual relations against Hurley; (3) violation of plaintiff’s State
constitutional rights by Yates and Hurley in their official capacities;
(4) violation of plaintiff’'s federal constitutional rights under 42
U.S.C. § 1983 against Yates and Hurley in their official and per-
sonal individual capacities; and (5) claims for punitive damages for
Hurley’s and Yates’ conduct in their official and personal individual
capacities. Plaintiff asserted claims against Western Surety Company
on Hurley’s official bond. Defendants answered and asserted
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defenses of sovereign immunity, qualified immunity, and that plain-
tiff was an “at will employee.”

Defendants moved for summary judgment. Hurley’'s sworn
affidavit, filed with his motion for summary judgment, admits he
asked Yates to reassign plaintiff from the sheriff’s department’s cases
due to “[his] concern that a conflict of interest was arising by plain-
tiff’s reportedly questioning crime victims as to whether they were
satisfied with response times, friendliness, etc. of deputy investiga-
tors . . . for the time during the election campaign.” Hurley denies
requesting Yates to terminate plaintiff. Yates’ sworn affidavit states,
“[a]t no time did Sheriff Hurley or anyone on his behalf ask me to fire
[plaintiff]. I made the decision.”

The trial court granted defendants’ motions regarding: (1) “plain-
tiff’s first claim for relief as against defendant Yates in his official
capacity and in his individual and personal capacity” (wrongful dis-
charge); (2) “plaintiff’s third claim for relief as against defendant
Hurley in his official capacity and in his individual and personal
capacity” (denial of State constitutional rights); (3) “plaintiff’s third
claim for relief as against defendant Yates in his official capacity, but
not as against defendant Yates in his individual and personal capac-
ity” (denial of State constitutional rights); (4) “plaintiff’s fourth claim
for relief as against defendant Yates in his official capacity for all
forms of relief except injunctive relief, but not as against defendant
Yates in his individual and personal capacity” (denial of federal con-
stitutional rights under color of State law); (5) “plaintiff’s sixth claim
for relief as against defendant Yates in his official capacity, but not as
against defendant Yates in his individual and personal capacity”
(punitive damages); and (6) plaintiff’s sixth claim for relief as against
defendant Hurley in his official capacity but not as against defendant
Hurley in his individual and personal capacity (punitive damages).

The trial court denied defendants’ motions for summary judg-
ment on plaintiff’s: (1) second claim of relief for malicious interfer-
ence with contractual relations against Hurley; (2) injunctive relief
for violation of plaintiff’s State constitutional rights by Yates in his
individual and personal capacities; (3) violation of plaintiff’s federal
constitutional rights under 42 U.S.C. § 1983 against Yates in his indi-
vidual and personal capacities limited to injunctive relief; (4) plain-
tiff’s fifth claim for relief on the sheriff’s bond against Western Surety
Company (for wrongful conduct by Hurley in his official capacity as
sheriff); and (5) punitive damages against both Hurley and Yates in
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their individual and personal capacities. Defendants appeal and
plaintiff cross appeals.

II. Issues

The common issues presented by defendants are whether the
trial court erred in denying defendants’ summary judgment motions
on plaintiff’s claims for violation under 42 U.S.C. § 1983 and punitive
damages. Defendants Hurley and Western Surety separately assert
the trial court erred in denying summary judgment on plaintiff’s mali-
cious interference with contractual relations as plaintiff failed to
allege a waiver of immunity.

[1] Plaintiff assigned cross assignments of error on the granting of
defendants’ motions for summary judgment dismissing plaintiff’s
claims for: (1) wrongful discharge by Yates; (2) punitive damage
charge against Hurley in his official capacity; (3) all forms of relief
except injunction in regards to his 42 U.S.C. § 1983 action; and (4)
punitive damages against Yates and Hurley in their official capacities.
Except for the trial court’s granting Yates summary judgment and dis-
missing plaintiff’s claims for wrongful discharge, plaintiff’'s argu-
ments in his brief assert solely alternative grounds to support the trial
court’s partial summary judgment in his favor. Plaintiff abandoned his
remaining cross assignments of error by not arguing them in his brief.
N.C. R. App. P. 28(a) (2004); Summers v. City of Charlotte, 149 N.C.
App. 509 n.8, 562 S.E.2d 18 n.8 (2002). Also, plaintiff’s cross appeals,
except the wrongful discharge, are interlocutory and are dismissed.
N.C. R. App. P. 10 (2004).

III. Interlocutory Appeal

[2] Defendants’ appeal of an order denying their motions for sum-
mary judgment is interlocutory. However, “this Court has repeatedly
held that appeals raising issues of governmental or sovereign immu-
nity affect a substantial right sufficient to warrant immediate appel-
late review.” Price v. Davis, 132 N.C. App. 556, 558-59, 512 S.E.2d 783,
785 (1999) (citations omitted). We recognize the non-prevailing
party’s right to immediate review because “ ‘the essence of absolute
immunity is its possessor’s entitlement not to have to answer for his
conduct in a civil damages action.”” Id. (quoting Epps v. Duke
University, Inc., 122 N.C. App. 198, 201, 468 S.E.2d 846, 849, disc.
rev. denied, 344 N.C. 436, 476 S.E.2d 115 (1996) (citing Herndon v.
Barrett, 101 N.C. App. 636, 639, 400 S.E.2d 767, 769 (1991))).
Defendants’ answer and arguments assert the affirmative defense of
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immunity and qualified immunity. This appeal is properly before this
Court. Id.

IV. Standard of Review

In a motion for summary judgment, the movant has the burden of
establishing that there are no genuine issues of material fact. The
movant can meet the burden by either: “1) Proving that an essential
element of the opposing party’s claim is nonexistent; or 2) Showing
through discovery that the opposing party cannot produce evidence
sufficient to support an essential element of his claim nor [evidence]
sufficient to surmount an affirmative defense to his claim.” Price v.
Davis, 132 N.C. App. 556, 559, 512 S.E.2d 783, 786 (1999) (citing
Messick v. Catawba County, 110 N.C. App. 707, 712, 431 S.E.2d 489,
492-93, disc. rev. denied, 334 N.C. 621, 435 S.E.2d 336 (1993)).

When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere
allegations or denials of his pleading, but his response, by affi-
davits or as otherwise provided in this rule, must set forth spe-
cific facts showing that there is a genuine issue for trial. If he
does not so respond, summary judgment, if appropriate, shall be
entered against him.

N.C. Gen. Stat. § 1A-1, Rule 56(e) (2003).

V. Interference with Contract

[38] Hurley asserts the trial court erred in its order denying his motion
for summary judgment on plaintiff’s claim against him for malicious
interference with contractual relations in his official and individual
capacity. We agree.

The five essential elements a plaintiff must show for a viable
claim for malicious interference with contract are:

(1) a valid contract existed between plaintiff and a third person,
(2) defendant knew of such contract, (3) defendant intentionally
induced the third person not to perform his or her contract with
plaintiff, (4) defendant had no justification for his or her actions,
and (5) plaintiff suffered damage as a result.

Wagoner v. Elkin City Schools’ Bd. of Education, 113 N.C. App. 579,
587, 440 S.E.2d 119, 124 (1994) (citing McLaughlin v. Barclays
American Corp., 95 N.C. App. 301, 308, 382 S.E.2d 836, 841, cert.
denied, 325 N.C. 546, 385 S.E.2d 498 (1989); Uzzell v. Integon Life
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Ins. Corp., 78 N.C. App. 458, 463, 337 S.E.2d 639, 643 (1985), cert.
denied, 317 N.C. 341, 346 S.E.2d 149 (1986)).

Plaintiff’s complaint alleges “[a]t all times herein alleged, Hurley
was the duly elected Sheriff of Randolph County.” Plaintiff’s claim
for malicious interference with contractual relations asserts Hurley
“acted without any proper purpose related to his duties as
Sheriff . . . solely for reasons of ill will and malice . . . to intention-
ally and maliciously cause defendant Yates to terminate plaintiff’s
employment.” Hurley argues public official immunity and qualified
immunity bar this claim.

“Governmental immunity protects the governmental entity and
its officers or employees sued in their ‘official capacity.’ ” Taylor v.
Ashburn, 112 N.C. App. 604, 607, 436 S.E.2d 276, 279 (1993) (quoting
Whitaker v. Clark, 109 N.C. App. 379, 382, 427 S.E.2d 142, 144, disc.
rev. and cert. denied, 333 N.C. 795, 431 S.E.2d 31 (1993)), cert.
denied, 336 N.C. 77, 445 S.E.2d 46 (1994). We have held “absent an
allegation to the effect that immunity has been waived, the complaint
fails to state a cause of action.” Clark v. Burke County, 117 N.C. App.
85, 88, 450 S.E.2d 747, 748 (1994) (citing Gunter v. Anders, 115 N.C.
App. 331, 444 S.E.2d 685 (1994)). We have also held “[g]overnmental
immunity . . . does not preclude an action against the sheriff and the
officers sued in their official capacities . . . . The statutory mandate
that the sheriff furnish a bond works to remove the sheriff from the
protective embrace of governmental immunity . . . .” Messick, 110
N.C. App. at 715, 431 S.E.2d at 494 (internal citations omitted).

Although plaintiff failed to plead Hurley or Yates waived immu-
nity, plaintiff joined the issuer of the sheriff’s bond as a party defend-
ant. His failure to allege waiver of immunity procedurally does not
bar review of his claim. Hurley’s governmental immunity in his offi-
cial capacity has been sufficiently waived as to allow review of this
claim. Id.

Plaintiff’s complaint alleges conduct that occurred at all times
while Hurley was sheriff, about matters and conversations concern-
ing the sheriff’s department and its working relationship with the dis-
trict attorney’s office. The allegations indicate a cause of action
against Hurley in his official capacity. See Taylor, 112 N.C. App. at
608, 436 S.E.2d at 279; see also Whitaker, 109 N.C. App. at 383, 427
S.E.2d at 144-45.

Hurley stated in his response to plaintiff’s interrogatories that he
had concerns about: (1) plaintiff’'s derogatory comments about a
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deputy; and (2) the perception of a conflict of interest with plaintiff
working at Yates’ office in Randolph County and had requested that
plaintiff work in other counties in the judicial district. Hurley stated
Yates did not act on this request and reassign plaintiff. Hurley also
stated in his affidavit that plaintiff’s public criticism of himself, a
deputy, and Yates concerning a discretionary decision on a particular
case, created an unsatisfactory and potentially damaging working
relationship between the sheriff’s department and the district attor-
ney’s office.

Plaintiff’s allegations fail to establish the fourth element of “no
justification” to support his claims for malicious interference with
contract. Wagoner, 113 N.C. App. at 587, 440 S.E.2d at 124. Plaintiff’s
allegations do not show Hurley did not have an official or personal
justification in requesting plaintiff to be reassigned or terminated and
that Hurley, as a constitutionally elected officer, enjoyed a qualified
immunity from tort in communicating with Yates, also a constitution-
ally elected officer. Id.

Plaintiff states in his affidavit:

Mr. Yates stated to me that Sheriff Hurley had contacted him to
complain about my continuing campaign activities . . . during the
period between October 15, 2001, and August 22, 2002, stated to
me on many different occasions that Sheriff Hurley had told him
that Sheriff Hurley wanted him to terminate me from my employ-
ment with the District Attorney’s office.

Plaintiff concedes he was not fired at that time and was given two
extensions by Yates of his pending termination in order to secure
other employment along with the option to resign and receive a ref-
erence to other law enforcement agencies after the 2002 primary and
general elections were held. Plaintiff was terminated on 31 December
2002, more than three months after the conclusion of the primary
election. Plaintiff offered no evidence to show Yates terminated him
because of Hurley’s request. Yates stated in his sworn answers to
plaintiff’s interrogatories that plaintiff was terminated because of his

inability to cooperate with and to maintain good working rela-
tions with the law enforcement agencies in the prosecutorial dis-
trict; inability to function as an effective liaison with sheriff’s
department; . . . inability to show loyalty to the District Attorney’s
office by criticizing me over the motorcycle incident; [and] inabil-
ity to refrain from campaigning on office time . . . .
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Plaintiff was terminated several months after Hurley’s purported
request. Yates’ affidavit and answers to plaintiff’s interrogatories sets
forth objective and substantial reasons for terminating plaintiff, none
of which were based upon Hurley’s request to do so. Examination of
the verified pleadings shows: (1) Yates had justification for his
actions; and (2) plaintiff suffered no recoverable damage as a result.
Id. Plaintiff made no showing that he was terminated because of
Hurley’s request or that he suffered recoverable damages as a result
of Hurley requesting plaintiff’s termination. Id.

As the material facts are not in dispute, the trial court should
have granted summary judgment for Hurley and Western Surety on
plaintiff’s claim for malicious interference with contractual relations.
That portion of the trial court’s order is reversed.

VI. State Constitutional Rights

[4] The trial court concluded that Yates was not entitled to summary
judgment on plaintiff’s claim for relief under violations of the North
Carolina Constitution “in [his] individual and personal capacity.” It is
well settled in North Carolina that no direct cause of action for mon-
etary damages exists against officials sued in their individual capaci-
ties who have allegedly violated a plaintiff’s constitutional rights.
Corum v. University of North Carolina, 330 N.C. 761, 788, 413 S.E.2d
276, 293, cert. denied, 506 U.S. 985, 121 L. Ed. 2d 431 (1992). In
Corum, our Supreme Court held, a “plaintiff may assert his freedom
of speech right only against state officials, sued in their official capac-
ity.” 330 N.C. at 788, 413 S.E.2d at 293.

Plaintiff concedes his complaint does not set forth a cause of
action against Yates in his “individual and personal capacity” in his
State constitutional claim for relief. “The trial court should have
granted [defendants’] motion for summary judgment as to plaintiff’s
claims against him . . . . The trial court’s failure to do so was error.”
Caudill v. Dellinger, 129 N.C. App. 649, 658, 501 S.E.2d 99, 104 (1998).
That portion of the trial court’s judgment denying Yates’ motion for
summary judgment on plaintiff’s State constitutional claim is
reversed.

VII. Wrongful Termination

[6] Plaintiff assigns error to the trial court granting summary judg-
ment for Yates and argues he was wrongfully terminated, immunity
does not bar his claim, and he properly asserted a 42 U.S.C. § 1983
action against defendants. Plaintiff was employed by Yates as an



IN THE COURT OF APPEALS 161

HINES v. YATES
[171 N.C. App. 150 (2005)]

investigatorial assistant “to serve at his pleasure.” N.C. Gen. Stat.
§ 7TA-69 (2003). Yates argues he: (1) retained complete discretion in
the evaluation of plaintiff’s job performance and retention; (2) was
acting in his official capacity in terminating plaintiff; and (3) is en-
titled to public official and qualified immunity.

In Coman v. Thomas Manufacturing Co., the plaintiff alleged
that he was discharged from his employment as a long-distance truck
driver after refusing to violate federal transportation regulations. 325
N.C. 172, 381 S.E.2d 445 (1989). The plaintiff brought suit for wrong-
ful discharge. In Coman, our Supreme Court explicitly recognized a
public policy exception to the well-entrenched employment-at-will
doctrine, quoting with approval the following language from the
Court of Appeals’ opinion:

[W]hile there may be a right to terminate a contract at will for no
reason, or for an arbitrary or irrational reason, there can be no
right to terminate such a contract for an unlawful reason or pur-
pose that contravenes public policy. A different interpretation
would encourage and sanction lawlessness, which law by its very
nature is designed to discourage and prevent.

325 N.C. at 175, 381 S.E.2d at 447 (quoting Sides v. Duke University,
74 N.C. App. 331, 342, 328 S.E.2d 818, 826, disc. rev. denied, 314 N.C.
331, 333 S.E.2d 490 (1985), overruled on other grounds by Kurtzman
v. Applied Analytical Industries, Inc., 347 N.C. 329, 331, 493 S.E.2d
429, 422 (1997) (holding that absent a contract, employment is pre-
sumed to be at will; reassurances of employment alone do not con-
stitute a contract)). The Court stated, “public policy has been defined
as the principle of law which holds that no citizen can lawfully do
that which has a tendency to be injurious to the public or against the
public good.” Id. at 175 n.2, 381 S.E.2d at 447 n.2 (citing Petermann
v. International Brotherhood of Teamsters, 174 Cal. App. 2d 184, 344
P.2d 25 (1959)).

Pursuant to N.C. Gen. Stat. § 126-5(c1)(2) (2003), a plaintiff, as an
“[o]fficer[] and [or] employee[] of the Judicial Department,” is
exempt from protections of the State Personnel Act. Plaintiff served
at the “pleasure” of the district attorney, was exempt from coverage
under the State Personnel Act, and was an “at will” employee to
Yates. N.C. Gen. Stat. § 7TA-69.

This Court held in Caudill a district attorney’s termination of his
“administrative assistant’s employment,” as permitted through N.C.
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Gen. Stat. § 7TA-68, because she cooperated with the State Bureau of
Investigation is in direct conflict with public policy. 129 N.C. App. at
656-57, 501 S.E.2d at 103-04. We held, “it is the public policy of this
state that citizens cooperate with law enforcement officials in the
investigation of crimes.” Id. at 657, 501 S.E.2d at 104.

Unlike the plaintiff in Caudill, plaintiff’s allegations do not show
he was discharged for any reason that “contravenes public policy.”
Coman, 325 N.C. at 175, 381 S.E.2d at 447 (quoting Sides, 74 N.C. App.
at 342, 328 S.E.2d at 826); see also Caudill, 129 N.C. App. at 656, 501
S.E.2d at 103. Plaintiff argues he is entitled to publically criticize the
sheriff and the district attorney while a candidate for sheriff. Yates
states in his sworn affidavit that plaintiff’s speeches were directly
injurious to him and the district attorney’s office and detrimental to
its cooperation and coordination with the sheriff’s department and
other law enforcement agencies. Yates stated in plaintiff’s notice of
termination that he was “no longer able to function effectively in his
position” and Yates cited his “lack of confidence” in plaintiff’s ability
to maintain a relationship with law enforcement agencies and plain-
tiff’s insubordinate criticism of his employer’s discretionary deci-
sions. Plaintiff was not restrained by Yates from running for public
office, making any speech, or engaging in a protected activity which
furthers a public policy. Id. at 175, 381 S.E.2d at 446. As an at will and
exempt employee, plaintiff’s public opposition to his superior’s dis-
cretionary decisions and his inability to work cooperatively with law
enforcement agencies with which the district attorney must commu-
nicate and coordinate on a daily basis is a legally sufficient reason for
Yates to terminate plaintiff’s employment. Unlike the plaintiff in
Coman and in Caudill, plaintiff here did not allege his candidacy,
speeches, and activities, for which he was allegedly terminated,
resulted from his employer’s demand that he conduct some unlawful
activity or was in retaliation for cooperating with a law enforcement
agency conducting an investigation. See Coman, 325 N.C. at 175-76,
381 S.E.2d at 447; Caudill, 129 N.C. App. at 656-57, 501 S.E.2d at 104
(the plaintiff gave truthful information on the district attorney’s
expense accounts and falsification of bank documents to a law
enforcement agency).

Plaintiff’s allegations and evidence does not show how his candi-
dacy for sheriff immunizes his speech as political expression that is
protected by a public policy exception to bar his termination, when
that speech publically exudes insubordination and directly criticizes
his supervisor’s prosecutorial discretion whether to bring criminal
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charges. Plaintiff was a candidate for sheriff, not for district attorney,
and was told by Yates to “keep his office out of it” when Yates learned
plaintiff would be a candidate for sheriff.

Plaintiff’s public statements criticizing Yates’ discretionary deci-
sions and the disruption of his office’s working relationship with law
enforcement agencies were sufficient reasons, standing alone, to ter-
minate plaintiff’s at will employment. Yates’ decision to terminate
plaintiff rested within his lawful and discretionary scope of authority.
N.C. Gen. Stat. § 7A-69. Plaintiff’s termination was not injurious to the
public or “against the public good.” Coman, 325 N.C. at 175 n.2, 381
S.E.2d at 447 n.2. Plaintiff has not presented any evidence to establish
a genuine issue of material fact to support a claim for wrongful dis-
charge against Yates. Plaintiff’s cross assignment of error is over-
ruled. That portion of the trial court’s order is affirmed.

VIII. 42 U.S.C. § 1983

[6] Defendants argue the trial court erred in denying summary judg-
ment for them for immunity against plaintiff’s 42 U.S.C. § 1983 claim.
We agree.

42 U.S.C. § 1983 (2003) provides:

Every person who, under color of any statute, ordinance, regula-
tion, custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper proceeding to
redress. . ..

As an at will and exempt employee, plaintiff has no protected
“rights, privilege, or immunities” or property interest to assert in his
employment by Yates without proof of violation of a public policy or
constitutional deprivation. Id. N.C. Gen. Stat. § 7A-69 provides an
investigatorial assistant “serve[s] at his [district attorney’s] pleasure.”
Further, pursuant to N.C. Gen. Stat. § 126-5(c1)(2), plaintiff, as an
“[o]fficer[] and [or] employee[] of the Judicial Department,” is
exempt from the State Personnel Act. Plaintiff is an at will employee.
Caudzll, 129 N.C. App. at 649, 501 S.E.2d at 99 (an administrative
assistant pursuant to N.C. Gen. Stat. § 7A-68 was an employee to
serve at the pleasure of the district attorney and was not covered
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under the State Personnel Act, thus an at will employee, but her ter-
mination was protected under the Whistle Blower Act).

Plaintiff has failed to show any public policy exception which
cloaks him from termination of his at will employment. Moreover,
there is no genuine issue of material fact as to whether plaintiff was
deprived of “any rights, privileges, or immunities secured by the
Constitution and laws . . .” as a terminated at will employee of Yates.
42 U.S.C. § 1983.

Plaintiff’s right to say whatever he wanted was not restrained by
Yates or anyone else. Yates had the right to terminate plaintiff’s
employment for any reason or for “no reason, or for an arbitrary
or irrational reason,” so long as Yates’ actions did not violate a rec-
ognized public policy. Coman, 3256 N.C. at 175, 381 S.E.2d at 447
(quotation omitted); Caudill, 129 N.C. App. at 656, 501 S.E.2d at 103
(quotation omitted). Without any showing of a deprivation of any con-
stitutionally protected rights, plaintiff’s 42 U.S.C. § 1983 claim must
be dismissed. The trial court erred in not granting summary judgment
for defendants on this claim.

IX. Conclusion

No genuine issue of material fact supports the elements for plain-
tiff’s malicious interference with contract claim against Hurley.
Plaintiff concedes his State constitutional claim against Yates in his
individual capacity. Yates can not be held liable for monetary relief
for violation of plaintiff’s State constitutional rights without State
action. Corum, 330 N.C. at 788, 413 S.E.2d at 293. Plaintiff fails to
assert a contravention of “public policy” claim or a wrongful termi-
nation claim against Yates. Id. Plaintiff’'s 42 U.S.C. § 1983 action
should have been dismissed because no genuine issue of material fact
tends to show he was deprived of any protected “rights, privileges or
immunities” under color of law, or public policy as a terminated at
will employee. 42 U.S.C. § 1983.

As a constitutionally elected officer, Yates has the statutory
right to choose his staff to “serve at his pleasure.” Caudill, 129 N.C.
App. at 656, 501 S.E.2d at 103; N.C. Gen. Stat. § 7A-69. Plaintiff’s
inconsistency and fallacy throughout his claims and arguments are
his assertions that freedom of speech and expression shields his ter-
mination from at will employment, (that is exempt from the State
Personnel Act), and compels his reinstatement by injunctive relief
and allows him to hold Yates and Hurley liable for compensatory and
punitive damages.
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Plaintiff asserts Hurley is liable in tort for speaking his views
of plaintiff to Yates on matters that concern both constitutional offi-
cers, and Yates must suffer plaintiff’s continued employment while
his subordinate publically criticizes and disrespects the district
attorney’s office, and erodes its working relationship with a law
enforcement agency. Plaintiff told Yates he planned to continue
this behavior for the next four years when he would again be a can-
didate for sheriff.

Plaintiff was never: (1) restrained from becoming a candidate, fil-
ing, and running for elective office; (2) restrained from making any
speeches or representations, other than his employer’s request to
“leave [the district attorney’s] office out of it;’ ” or (3) terminated for
any conduct protected by the United States or North Carolina
Constitutions or established public policy. Plaintiff’s insubordination
and criticism of Yates’ discretionary decisions were blatant,
impugned the character of his employer, and disrupted an essential
working relationship between the sheriff’'s department and the dis-
trict attorney’s office. When faced with plaintiff’s continued criticism
of the sheriff’s department after the election, his allegations of voter
fraud and plaintiff’s stated intent to seek the sheriff’s office again in
2006, Yates was not powerless to avoid years of continued turmoil
and future criticisms.

Any constitutionally elected officer of the judicial department
possesses the inherent and statutory right to choose their staff. Such
officers cannot be compelled under threats of injunctive relief or pay-
ment of damages to retain or reinstate an insubordinate at will
employee where no constitutional or public policy violation demands
retention or reinstatement. N.C. Gen. Stat. 7TA-69; Caudill, 129 N.C.
App. 649, 501 S.E.2d 99 (district attorney’s administrative assistant
fired in violation of public policy is not entitled to reinstatement
under successor district attorney).

[7] We have carefully reviewed plaintiff’'s remaining claims defend-
ants appealed from and fail to find any claims plaintiff asserted,
which shields him from termination of his at will and exempt employ-
ment as Yates’ investigatorial assistant. Caudzll, 129 N.C. at 658, 501
S.E.2d at 104. The trial court’s grant of summary judgment for Yates
on plaintiff’s wrongful discharge claim is affirmed. The trial court’s
denial of defendants’ motions for summary judgment on the remain-
der of plaintiff’s claims, including those for punitive damages, not
previously dismissed is reversed. Plaintiff’s complaint is dismissed.
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Affirmed in part, Reversed in part, and Dismissed.
Judge McGEE concurs.
Judge WYNN concurs in part, dissents in part.

WYNN, Judge concurring in part, dissenting in part.

The majority states that “Examination of the verified plead-
ings shows: (1) Yates had justification for his actions; and (2) plain-
tiff suffered no damage as a result. Id. Plaintiff made no showing
that he was terminated because of Hurley’s request or that he
suffered recoverable damages as a result of Hurley requesting plain-
tiff’s termination.” Because, beyond the pleadings, which are not ver-
ified, the “depositions, answers to interrogatories, and admissions on
file, together with the affidavits,” N.C. Gen. Stat. § 1A-1, Rule 56(c)
(2004), reveal that there exists a material dispute of fact as to
Plaintiff’s interference with contract claim, I respectfully dissent as
to that claim.

Section 1A-1, Rule 56 of our General Statutes states that summary
judgment “shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any ma-
terial fact and that any party is entitled to a judgment as a matter of
law.” N.C. Gen. Stat. § 1A-1, Rule 56(c). Summary judgment

is “a drastic measure, and it should be used with caution.”
Williams v. Carolina Power & Light Co., 296 N.C. 400, 402, 250
S.E.2d 255, 257 (1979). “When ruling on a motion for summary
judgment, ‘the court must look at the record in the light most
favorable to the party opposing the motion.”” Wilkes County
Vocational Workshop, Inc. v. United Sleep Prods., 321 N.C. 735,
737, 365 S.E.2d 292, 293 (1988) (quoting W.S. Clark & Sons, Inc.
v. Union Nat’l Bank, 84 N.C. App. 686, 688, 353 S.E.2d 439, 440,
disc. rev. denied, 320 N.C. 177, 358 S.E.2d 70 (1987)).

Moore v. City of Creedmoor, 345 N.C. 356, 364, 481 S.E.2d 14,
20 (1997).

On summary judgment, the movant has the burden of clearly
establishing the lack of any material factual dispute. Jennings
Communs. Corp. v. PCG of the Golden Strand, Inc., 126 N.C. App.
637, 639, 486 S.E.2d 229, 231 (1997) (“The party moving for summary
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judgment has the burden of clearly establishing a lack of any triable
issue of fact by the record proper before the court.”) (citing Singleton
v. Stewart, 280 N.C. 460, 465, 186 S.E.2d 400, 403 (1972)).

As the majority notes,

There are five essential elements for an action for malicious
interference with contract: (1) a valid contract existed between
plaintiff and a third person, (2) defendant knew of such contract,
(3) defendant intentionally induced the third person not to per-
form his or her contract with plaintiff, (4) defendant had no
justification for his or her actions, and (5) plaintiff suffered dam-
age as a result.

Wagoner v. Elkin City Sch. Bd. of Educ., 113 N.C. App. 579, 587, 440
S.E.2d 119, 124 (1994) (citations omitted).

The majority here finds that “Examination of the verified plead-
ings shows: (1) Yates had justification for his actions; and (2) plain-
tiff suffered no damage as a result. Id. Plaintiff made no showing that
he was terminated because of Hurley’s request or that he suffered
recoverable damages as a result of Hurley requesting plaintiff’s ter-
mination.” Viewing the evidence in the light most favorable to the
non-moving party, as required by law, I disagree.

First, as to the “no justification” element, the evidence in the
record demonstrates a material dispute of fact. In Plaintiff’s affi-
davit of 13 November 2003, he stated that “Mr. Garland Yates, on
numerous occasions personally stated to me that he intended to dis-
charge me from my employment as his investigatorial assistant due
to my seeking the office of Sheriff of Randolph County.” Plaintiff
stated that “[o]n each such occasion, Mr. Yates stated to me that
Sheriff Hurley had contacted him to complain about my continuing
campaign activities.”

Mr. Tony Yates, Defendant Yates’ brother, stated in his deposition
that when he went to his brother Defendant Yates’ office, “I told him,
I said, I've come over here because I heard you were going to fire
Kevin because he’s going to run for sheriff. And I said I realize that,
you know, you have the right to do whatever you want . . . . But I said,
I don’t think this is fair because a person has a right to run for a polit-
ical office in this country.” Upon being asked whether “your brother
ever t[old] you that Sheriff Hurley expressed any interest in having
Mr. Hines discharged[,]” Mr. Yates answered “[y]es” and stated that
“[a]t the end of that little statement, he made the—made the state-
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ment that the sheriff had called him and told him that he had to get
rid of Kevin now.”

In his deposition, Plaintiff stated that Defendant Yates’ brother,
Tony Yates, as well as Defendant Yates himself, informed him that
Defendant Hurley demanded that Defendant Yates terminate
Plaintiff’s employment because of Plaintiff’s candidacy for sheriff.
Plaintiff stated that Defendant Yates told him “that the sheriff come
to him and told him he wanted me—that he wanted me moved out of
the county. He wanted me fired.” Plaintiff said that Defendant Yates
“told me he was going to fire me at different—at different times. He
was going to fire me if I filed. And then when I filed, he decided to
wait, and then he told me he was going to fire me before the election,
and then he told me he was going to fire me after the election. I was
told countless times that he was going to fire me if I ran against him.”

In her deposition and through an accompanying exhibit, Ms.
Cynthia Kay Lovin, administrative assistant to Defendant Yates, indi-
cated that Plaintiff’s performance evaluations for 2001 and 2002 rated
Plaintiff’s job performance as being satisfactory to outstanding. A
portion of his 2001 performance evaluation stated:

Kevin had previous law enforcement experience when he joined
our office. He possesses excellent investigative skills, which our
office uses to develop and prepare cases for trial. He also serves
as a liaison with the law enforcement agencies and has a pro-
active working relationship with these agencies.

Kevin has a very easy-going personality, which is a true asset
in his job performance. He has proven to be invaluable in his
ability to locate and interview witnesses. This is often a time-
consuming process and requires someone with excellent inves-
tigative techniques and the ability to communicate with all
segments of society.

Kevin is also very informed as to the elements of criminal law and
the policies and procedures of the judicial system. He works inde-
pendently and has the ability to analyze each case or situation
and make any necessary decisions.

Kevin is always available and willing to help . . . whether it is
directly in our office or in the judicial community.

In Defendant Hurley’s deposition, the following colloquy
took place:
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Q: Is it within the scope of your authority as sheriff of Randolph
County to cause or seek to cause the termination of any
employee at the district attorney’s office?

A: No. I didn’t try to do that.

Q: Well, my question is simply is that within the scope of
your authority.

A: No, sir.

Q: So whether you did it or not, you agree you don’t have any
legal right to try to cause a termination of an employee at the
district attorney’s office?

A: Absolutely not.

* ok ok

Q: Did you have any legal right or lawful authority in the fall of
2001 to ask Garland Yates to get rid of Kevin Hines?

A: No.

With regard to the damages element of Plaintiff’s interference
with contract claim, Plaintiff made clear that he was terminated
from his employment with Defendant Yates, and at his deposition on
13 June 2003 that he was seeking but had not yet found full-time
employment and was “drawing from the state of North Carolina
unemployment . . . .” Indeed, Plaintiff stated that Defendant Hurley
had contacted an administrator at a community college, at which
Plaintiff obtained part-time employment after his termination by the
District Attorney’s Office, and “tried to get me fired . . ..”

In sum, the pleadings in this matter, contrary to the majority’s
assertion, are unverified. Under the “drastic measure” of summary
judgment, this Court must look at the record in the light most favor-
able to the party opposing the motion. Beyond the unverified plead-
ings, the “depositions, answers to interrogatories, and admissions on
file, together with the affidavits” in this case show that there are gen-
uine issues of material fact as to Plaintiff’s interference with contract
claim. Thus, Superior Court Judge John O. Craig, III, correctly applied
the law to this claim in denying summary judgment.
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MW CLEARING & GRADING, INC., PETITIONER V. NORTH CAROLINA DEPARTMENT
OF ENVIRONMENT AND NATURAL RESOURCES, DIVISION OF AIR QUALITY,
RESPONDENT

No. COA04-852
(Filed 5 July 2005)

1. Environmental Law— property boundaries on land—
proper calibration of measuring wheel—open burning
piles—whole record test

The trial court did not err by affirming the Environmental
Management Commission’s decision affirming the civil penalty
and investigation costs against petitioner company for violation
of the burning regulation while clearing a large parcel of land in
Gaston County even though petitioner contends the agency did
not provide sufficient evidence that the occupied structure and
the open burning piles were on different pieces of property or
that the measuring device was properly calibrated as required by
15A N.C.A.C. 2D .1903(2)(b)(B), because: (1) there is a presump-
tion of regularity of official acts by public officials and petitioner
failed to present evidence showing the burning piles were located
on the same property as the nearby residence; (2) petitioner did
present evidence regarding the accuracy of the measuring wheel
through the testimony of the company president, respondent also
presented evidence regarding the wheel’s accuracy, and the trial
court weighed the conflicting evidence using the whole record
test; (3) if there is more than one reasonable interpretation of the
evidence in the record and the agency has chosen one, the trial
court may not replace the agency’s interpretation with its own;
(4) it is the agency’s province to weigh the credibility of wit-
nesses, and the trial court may not overrule the agency’s determi-
nation as to the value of testimony and credibility of witnesses;
and (5) although petitioner argued the agency’s action was arbi-
trary and capricious based on the lack of substantial evidence
regarding property boundaries or the accuracy of the measuring
device, this argument is without merit since the Court of Appeals
upheld the agency’s interpretation of the evidence with respect to
both of these claims.
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2. Environmental Law— application of controlling law—
mandatory assessment factors—equal protection claim—
de novo review

Applying a de novo review, the trial court did not err by af-
firming the Environmental Management Commission’s decision
affirming the civil penalty and investigation costs against peti-
tioner company for violation of the burning regulation while
clearing a large parcel of land in Gaston County even though peti-
tioner contends the agency misapplied the controlling law under
N.C.G.S. § 143-215.114A(a)(1) by failing to require evidence of all
elements of the violation, failing to correctly apply mandatory
assessment factors, and finding multiple violations from a single
incident, because: (1) even though the agency had previously
counted multiple piles as a single violation where a single penalty
was considered sufficient to effect future compliance, it is not
irrational or illogical to count each pile as one violation; (2) each
individual pile located within the 1,000 foot requirement does in
fact violate the statute; (3) in light of petitioner’s continued dis-
regard for the regulations as evidenced by three prior violations,
the agency properly exercised its discretion in counting each
open burning pile as a separate violation; (4) in regard to peti-
tioner’s equal protection claim, no fundamental right is impli-
cated by imposing a fine on petitioner for violation of a regulatory
scheme, nor does petitioner fall within any suspect class, and the
imposition of multiple fines for multiple open burning piles is
rationally related to a legitimate government purpose; and (5)
although petitioner contends the Court of Appeals should use a
de novo review to overrule the agency’s determination of the sig-
nificance of the impact of petitioner’s violations, the legislature
has granted such discretion to the agency, the Court of Appeals
may only review the agency’s evaluation under the whole record
test, and there was substantial evidence to support the agency’s
application of the mandatory assessment factors.

Judge JACKSON dissenting.
Appeal by petitioner from judgment entered 1 March 2004 by

Judge Evelyn W. Hill in Wake County Superior Court. Heard in the
Court of Appeals 21 March 2005.
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Knox, Brotherton, Knox & Godfrey, by Allen C. Brotherton and
Kara F. Mclvor, for petitioner-appellant.

Attorney General Roy Cooper, by Assistant Attorney General
Elizabeth J. Weese, for respondent-appellee.

MARTIN, Chief Judge.

Petitioner, MW Clearing and Grading, Inc., is a grading contractor
with its office in Blacksburg, South Carolina. Petitioner is engaged in
the business of clearing parcels of land by removing trees, vegetation,
and other unwanted materials from above and below the ground’s
surface. These materials are then disposed of by either grinding or
open burning. In November of 1999, petitioner cleared a large area of
land in Cramerton, North Carolina in Gaston County. Tony McManus,
an inspector for the North Carolina Department of Environment and
Natural Resources (DENR), Division of Air Quality, respondent, was
driving home from work on 4 November 1999 when he noticed sev-
eral large columns of white smoke off of Highway 74. McManus
stopped to investigate. When he arrived at the cleared site, he dis-
covered several burning piles of land-clearing debris. Kenneth Wilson
had been left in charge of the site that day by Richard Moorhead, peti-
tioner’s president. McManus discussed the open burning regulations
with Wilson, including the requirement that “[t]he location of the
burning [be] at least 1,000 feet from any dwelling, group of dwellings,
or commercial or institutional establishment, or other occupied
structure not located on the property on which the burning is con-
ducted.” 156A N.C.A.C. 2D .1903(2)(b)(B) (1999). Wilson said he was
not familiar with the regulations, but he agreed to meet McManus the
next day to measure the distance of the existing piles from the clos-
est residence. McManus did not have a measuring device, and Wilson
offered to bring the company’s measuring wheel to the site with him
the following day.

On 5 November 1999, using petitioner’'s measuring device,
McManus counted nine open burning piles that were within one
thousand feet of the nearest residence. The distances of these
piles from the residence were 453 feet, 536 feet, 610 feet, 659 feet,
704 feet, 758 feet, 873 feet, 923 feet, and 990 feet. Prior to making
these measurements, McManus had not calibrated or tested the ac-
curacy of the measuring device. As a result of these violations,
petitioner was assessed a civil penalty of $36,000: $4,000 for each of
the nine piles, plus $365 for the investigation costs. Petitioner had
previously violated the same open burning regulation on three sepa-
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rate occasions, for which it was assessed civil penalties of $1,247.44,
$1,341.56, and $2,842.00.

On 15 March 2000, petitioner filed a petition for a contested case
hearing in the Administrative Office of Hearings. Petitioner contested
the civil penalty assessment, claiming DENR (1) exceeded its author-
ity or jurisdiction, (2) acted erroneously, (3) failed to use proper pro-
cedure, (4) acted arbitrarily or capriciously, and (5) failed to act as
required by law or rule. See N.C. Gen. Stat. § 150B-51(b) (2003). The
administrative law judge issued a recommended decision affirming
the civil penalty and investigation costs, to which petitioner
excepted. The Environmental Management Commission then issued a
final agency decision adopting the recommended decision to affirm
the penalty and costs. Petitioner sought judicial review of the agency
decision in Wake County Superior Court, where the agency decision
was affirmed. Petitioner appeals.

Upon appeal from an order of the superior court affirming an
agency decision, “the appellate court must examine the trial court’s
order to determine first, whether the trial court exercised the ap-
propriate standard of review, and secondly, whether the trial court
properly applied that standard to the record before it.” Skinner v.
N.C. Dep’t of Corr., 154 N.C. App. 270, 273, 572 S.E.2d 184, 187 (2002).
The proper standard of review in the superior court depends upon
the nature of the alleged error. Id.; Dixie Lumber Co. of Cherryville
v. N.C. Dept. of Env’t, Health, and Nat. Res., 1560 N.C. App. 144,
146, 563 S.E.2d 212, 214, disc. review denied, 356 N.C. 161, 568 S.E.2d
192 (2002). When the petitioner alleges the agency decision was not
supported by substantial evidence or was arbitrary and capricious,
the proper standard is the “whole record” test. When the petitioner
contends the agency made an error of law, the superior court is
required to review the error de novo. Skinner, 154 N.C. App. at
273-74, 572 S.E.2d at 187; Dixie Lumber, 150 N.C. App. at 146, 563
S.E.2d at 214.

“The reviewing court may be required to utilize both standards of
review if warranted by the nature of the issues raised.” R.J. Reynolds
Tobacco Co. v. N.C. Dep’t of Env’t & Natural Res., 148 N.C. App. 610,
614, 560 S.E.2d 163, 166, disc. review denied, 355 N.C. 493, 564 S.E.2d
44 (2002). Here, petitioner presents two principal arguments on
appeal. First, petitioner argues the trial court erred by affirming the
agency’s decision as it was not supported by substantial evidence and
was arbitrary and capricious. Specifically, petitioner claims the
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agency did not provide sufficient evidence that the occupied struc-
ture and the open burning piles were on different pieces of property,
as required by statute, or that the measuring device was properly cal-
ibrated. These arguments required the court to apply the whole
record test. Second, petitioner argues the agency misapplied the con-
trolling law by: (1) failing to require evidence of all elements of the
violation, (2) failing to correctly apply mandatory assessment factors,
and (3) finding multiple violations from a single incident. Therefore,
petitioner contends the trial court incorrectly applied de novo review
by affirming the agency’s conclusions of law. In neither argument
does petitioner allege the trial court applied an incorrect standard of
review; therefore, our review is limited to whether the trial court
properly applied each standard to petitioner’s arguments.

In applying the whole record test, the reviewing court must exam-
ine the entire record to determine whether the agency decision was
supported by substantial evidence. “ ‘Substantial evidence is such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.’” ‘If substantial evidence supports an agency’s
decision after the entire record has been reviewed, the decision must
be upheld.” ” Dixie Lumber, 150 N.C. App. at 147, 563 S.E.2d at 214
(citations omitted). The court must consider evidence that supports
the agency’s decision as well as evidence that contradicts it. In re
Rogers, 297 N.C. 48, 65, 2563 S.E.2d 912/ 923 (1979). However, if there
is more than one reasonable interpretation of the evidence in the
record, and the agency has chosen one, the reviewing court may not
replace the agency’s interpretation with its own. Thompson v. Board
of Education, 292 N.C. 406, 410, 233 S.E.2d 538, 541 (1977). Nor may
the reviewing court weigh the probative value of testimony. The
agency may accept or reject in whole or part the testimony of any
witness, and the agency’s determination as to the value of testimony
and the credibility of witnesses is final. Little v. Board of Dental
Examiners, 64 N.C. App. 67, 69, 306 S.E.2d 534, 536 (1983).

[1] Petitioner argues the trial court incorrectly applied the whole
record test because the agency decision was not supported by sub-
stantial evidence. According to petitioner, DENR failed to present evi-
dence regarding the property boundaries on the land in question and
failed to prove the measuring wheel was properly calibrated.
Therefore, petitioner claims the evidence in the record did not show
the burning piles were located on different property than the resi-
dence from which they were measured, nor did it show the distance
of the piles from the residence had been accurately measured, two
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essential elements of the statute. 15A N.C.A.C. 2D .1903(2)(b)(B)
(1999). The burden is on petitioner, however, to prove DENR’s non-
compliance with the statute.

There is a presumption of regularity of official acts by public offi-
cials. This presumption

is rebuttable by affirmative evidence of irregularity or failure to
perform duty, but the burden of producing such evidence rests on
him who asserts unlawful or irregular conduct. The presumption,
however, prevails until it is overcome by . . . evidence to the con-
trary. . . [and] [e]very reasonable intendment will be made in sup-
port of the presumption.

Huntley v. Potter, 255 N.C. 619, 628, 122 S.E.2d 681, 687, (1961) (cita-
tions omitted). Petitioner claims this burden was not an affirmative
duty but was met by simply showing the agency’s evidence was insuf-
ficient. We disagree. The clear import of the presumption is to require
petitioner to present substantial evidence that DENR failed to comply
with the statute. See In re Annexation Ordinance, 304 N.C. 549, 551,
284 S.E.2d 470, 472 (1981); Painter v. Board of Education, 288 N.C.
165, 178, 217 S.E.2d 650, 658 (1975); Civil Service Bd. v. Page, 2 N.C.
App. 34, 40, 162 S.E.2d 644, 647 (1968). Petitioner, however, presented
no evidence showing the open burning piles were located on the
same property as the nearby residence and therefore failed to rebut
this element of the statute.

Petitioner did present evidence regarding the accuracy of the
measuring wheel through the testimony of Richard Moorhead, the
company president. Respondent also presented evidence regarding
the wheel’s accuracy, largely through the testimony of its inspector,
Mr. McManus. The trial court weighed the conflicting evidence and
made the following findings:

5. The record contains testimony of both Tony McManus, the
field inspector for the Division of Air Quality and testimony
of Richard D. Moorhead, owner of MW Clearing and Grading,
Inc. Testimony at the hearing shows that the measuring wheel
used by McManus to determine the distance the nine piles of
burning debris were located from the nearest residence was
provided by petitioner to respondent for the purpose of meas-
uring the distances involved. Mr. McManus testified that there
was no malfunctioning of the wheel apparent to him at the time
the wheel was being used. Further testimony indicates that nei-
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ther Mr. Wilson nor Mr. Richard M. Moorhead, agents of peti-
tioner who were present at the time of the measurement, ever
cautioned Mr. McManus about any malfunction involving their
measuring wheel.

6. Mr. Richard D. Moorhead testified that he was aware of an
error in the measurements when he first received the civil penalty
assessment document in February, 2000. The administrative law
judge’s order for pre-hearing statements required petitioner to
identify issues to be resolved at the hearing. Petitioner’s pre-hear-
ing statement dated 19 April 2000 did not identify any possible
malfunctioning of the wheel or accuracy of measurements as an
issue to be resolved. Nor did the order on final pretrial confer-
ence signed by counsel identify such an issue. Moreover, peti-
tioner’s initial response to the notice of violation indicated that
the house had not even been seen.

7. Where there are two reasonably conflicting views as to
whether the wheel actually malfunctioned, the whole record test
does not allow the court to replace the administrative agency’s
judgment, even though it could justifiably have reached a differ-
ent result had the matter been before the court de novo. While
taking into account contradictory evidence from petitioner that
the wheel had two bent pegs, there is substantial other evidence
in the whole record to discredit that testimony and to support the
agency’s acceptance of the testimony of Mr. McManus (and infer-
ences therefrom) that the wheel was not malfunctioning at the
time he was using it. The credibility of witnesses and the proba-
tive value of particular testimony are for the administrative body
to determine and it may accept or reject, in whole or in part, the
testimony of any witness.

The trial court correctly stated the whole record test and properly
applied the test to the evidence before it. The trial court noted, as we
have above, that if there is more than one reasonable interpretation
of the evidence in the record, and the agency has chosen one, the trial
court may not replace the agency’s interpretation with its own.
Thompson v. Board of Education, 292 N.C. 406, 410, 233 S.E.2d 538,
540 (1977). The final agency decision was a reasonable interpretation
of the substantial evidence before it, and the trial court properly
affirmed the agency’s action.

We also stated that it is the agency’s province to weigh the credi-
bility of witnesses, and the trial court may not overrule the agency’s
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determination as to the value of testimony and credibility of wit-
nesses. Little v. Board of Dental Examiners, 64 N.C. App. 67, 69, 306
S.E.2d 534, 536 (1983). Petitioner argues that the Environmental
Management Commission made an improper inference of false testi-
mony from petitioner’s failure to disclose the inaccuracy of the
measuring wheel prior to trial. The trial court, however, could not
reconsider Mr. Moorhead’s credibility or the value of his testimony,
nor could it substitute its own interpretation of his testimony for the
agency’s. The trial court, therefore, properly upheld the agency’s
finding that such testimony failed to overcome the presumption of
regularity of official acts.

Agency decisions have been found to be arbitrary and capricious
when they “indicate a lack of fair and careful consideration; [or]
when they fail to indicate ‘any course of reasoning and the exercise
of judgment.” ” Comr. of Insurance v. Rate Bureau, 300 N.C. 381, 420,
269 S.E.2d 547, 573, reh’g denied, 301 N.C. 107, 273 S.E.2d 300 (1980)
(citation omitted). Petitioner argued the agency’s action was arbi-
trary and capricious because of the lack of substantial evidence
regarding property boundaries or the accuracy of the measuring
device. Because we have upheld the agency’s interpretation of the
evidence with respect to both of these claims, we find this argument
to be without merit.

[2] Petitioner’s second argument is that the Environmental
Management Commission’s interpretation of the controlling statute
was erroneous. Unlike the whole record test, the trial court is free to
substitute its own judgment for that of the agency when reviewing
questions of law de novo. However, “although courts are the final
interpreters of statutory terms, ‘the interpretation of a statute by an
agency created to administer that statute is traditionally accorded
some deference.”” Best v. N.C. State Board of Dental Examiners,
108 N.C. App. 158, 162, 423 S.E.2d 330, 332 (1992), disc. review
denied, 333 N.C. 461, 428 S.E.2d 184 (1993) (quoting Savings and
Loan League v. Credit Union Comm., 302 N.C. 458, 466, 276 S.E.2d
404, 410 (1981)). The weight accorded to an agency'’s interpretation of
a statute by the trial court “ ‘will depend upon the thoroughness evi-
dent in its consideration, the validity of its reasoning, its consistency
with earlier and later pronouncements, and all those factors which
give it power to persuade, if lacking power to control.” ” Savings and
Loan League v. Credit Union Comm., 302 N.C. 458, 466, 276 S.E.2d
404, 410 (1981) (quoting Skidmore v. Swift & Company, 323 U.S. 134,
140, 89 L. Ed. 124, 129 (1944)).



178 IN THE COURT OF APPEALS

MW CLEARING & GRADING, INC. v. N.C. DEP'T OF ENV'T & NATURAL RES.
[171 N.C. App. 170 (2005)]

The Legislature has conferred on the Environmental Management
Commission the authority to set air quality standards and regulate
pollution abatement efforts. N.C. Gen. Stat. § 143-211(c) (2003); N.C.
Gen. Stat. § 143-215.107(a)(1),(3) (2003). Such authority includes the
ability to enforce these standards and regulations through the impo-
sition of civil penalties. N.C. Gen. Stat. § 143-215.114A (2003). The
statute provides, in pertinent part,

(a) A civil penalty of not more than ten thousand dollars ($10,000)
may be assessed by the Secretary against any person who:

(1) Violates any classification, standard or limitation estab-
lished pursuant to G.S. 143-215.107 [Air quality standards].

N.C. Gen. Stat. § 143-215.114A(a)(1) (2003). Petitioner’s primary
objection to the Commission’s interpretation of this statute is the
imposition of separate penalties for each open burning pile.

Petitioner contends DENR “exceeded its discretion and au-
thority” in interpreting each pile to be one violation because such
an interpretation was an “overt avoidance of the $10,000 statu-
tory limit.” The statute, however, does not define what constitutes a
violation. Even though the agency had previously counted multiple
piles as a single violation where a single penalty was considered suf-
ficient to effect future compliance, it is not irrational or illogical to
count each pile as one violation. Each individual pile located within
the 1,000 foot requirement does, in fact, violate the statute. Noting the
deference given to an agency’s interpretation of a statute, the trial
court concluded:

12. Notwithstanding petitioner’s allegation that respondent’s
treatment of this multiple pile violation is inconsistent with
respondent’s treatment of petitioner’s previous multiple pile vio-
lations, the testimony reflects a consistent application of gradu-
ated penalties in which the amount of each penalty increases
each time petitioner repeats the violation. Respondent may exer-
cise its enforcement discretion, as it did in the preceding penalty
assessments, by declining to enforce as to a particular burning
pile where it is anticipated that a single penalty would be suffi-
cient to obtain compliance. However, where repeated violations
of the same nature continue to occur, it is not inconsistent for
respondent to begin to enforce as to each separate pile in an
effort to deter continued non-compliance.
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In light of petitioner’s continued disregard for the regulations as evi-
denced by three previous violations, we agree with the trial court that
the agency properly exercised its discretion in counting each open
burning pile as a separate violation. Although an agency’s interpreta-
tion of a statute is not binding on the courts, it is afforded some def-
erence, and we see no reason to fail to yield such deference here.

Petitioner also argues such an interpretation violated its rights
to equal protection because (1) the evidence tended to show that no
previous violators of this statute had incurred multiple penalties for
multiple piles, and (2) the assessment of multiple penalties bore no
rational relationship to the purpose of the statute because the same
debris arranged in one large pile could only have incurred a maxi-
mum penalty of $10,000. We disagree.

A claim of equal protection requires a two-tiered scheme of analy-
sis. The first tier requires the court to apply strict scrutiny where the
petitioner is either placed in a suspect class or claims an infringement
of a fundamental right. Texfi Industries v. City of Fayetteville, 301
N.C. 1, 10-11, 269 S.E.2d 142, 149 (1980). No fundamental right is
implicated by imposing a fine on petitioner for violation of a regula-
tory scheme, nor does petitioner fall within any “suspect class.”
Although petitioner correctly states that a “class of one” may arise
where an individual has been “intentionally treated differently from
others similarly situated,” Village of Willowbrook v. Olech, 528 U.S.
562, 564, 145 L. Ed. 2d 1060, 1063 (2000), petitioner does not consti-
tute such a class.

Mr. McManus testified he was not aware of anyone else, in his ten
years of experience, who had been cited for violating the same regu-
lation four times. He could remember only one individual who had
been issued as many as two notices of violations. Keith Overcash,
deputy director for DENR’s Division of Air Quality, also testified that
most penalties assessed were rather light because many first-time
violators were not aware of the regulations. Here, however, upon the
admission of its president and as evidenced by three prior violations,
petitioner was clearly aware of the regulations. The evidence before
the trial court, therefore, indicated that petitioner was not, as argued,
“similarly situated” to others subject to the same penalties, and we
decline to find that petitioner was placed in a suspect class. Because
the State’s action neither affected a fundamental right nor implicated
a suspect classification, we need not apply strict scrutiny to peti-
tioner’s claim.
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We now consider whether the imposition of multiple fines under
N.C. Gen. Stat. § 143-215.114A(a)(1) bears a rational relationship to a
conceivable legitimate government purpose. Texfi Industries, 301
N.C. at 11, 269 S.E.2d at 149. According to N.C. Gen. Stat. § 143-211,

Standards of water and air purity shall be designed to pro-
tect human health, to prevent injury to plant and animal life, to
prevent damage to public and private property, to insure the con-
tinued enjoyment of the natural attractions of the State, to
encourage expansion of employment opportunities, to provide a
permanent foundation for healthy industrial development and to
secure for the people of North Carolina, now and in the future,
the beneficial uses of these great natural resources.

N.C. Gen. Stat. § 143-211(c) (2003). Petitioner argues that imposing
multiple fines for multiple burning piles bears no rational relationship
to this stated purpose. We disagree.

In determining the amount of a civil penalty for violating open
burning regulations, the Division of Air Quality considers numer-
ous assessment factors. One such factor is “the degree and extent of
harm to the natural resources of the State, to the public health, or
to private property resulting from the violation.” N.C. Gen. Stat.
§ 143B-282.1(b)(1) (2003). The harm resulting from petitioner’s
violation was assessed as “significant.” Another factor is “the ef-
fect . . . on air quality,” which was also found to be “significant.” N.C.
Gen. Stat. § 143B-282.1(b)(3) (2003). The State’s protection of the nat-
ural environment and the health of its citizens is a vital government
function. Three prior penalties failed to deter petitioner from adher-
ing to air quality regulations, and the Legislature granted DENR and
the Environmental Management Commission the authority and dis-
cretion to prevent continuing violations by petitioner. We find the
imposition of multiple fines for multiple open burning piles to be
rationally related to a legitimate government purpose, and we find no
merit in petitioner’s claim that its right to equal protection of the laws
has been violated.

Finally, petitioner argues that DENR incorrectly applied the
statutory assessment factors in reaching the amount of the civil
penalty. The Legislature granted the Environmental Management
Commission quasi-judicial power to assess civil penalties for viola-
tions of environmental regulations. N.C. Gen. Stat. § 143B-282.1(a)
(2003). In determining the amount of those penalties, the Commis-
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sion considered the following factors under N.C. Gen. Stat.
§ 143B-282.1(b) and rated petitioner’s violations accordingly:

(1) The degree and extent of harm to the natural resources of the
State, to the public health, or to private property resulting from
the violation;

significant
(2) The duration and gravity of the violation;
significant
(3) The effect on ground or surface water quantity or quality or
on air quality;
significant
(4) The cost of rectifying the damage;
not significant
(56) The amount of money saved by noncompliance;

very significant

(6) Whether the violation was committed willfully or
intentionally;

significant
(7) The prior record of the violator in complying or failing

to comply with programs over which the Environmental
Management Commission has regulatory authority; and

extremely significant

(8) The cost to the State of the enforcement procedures.

not significant

N.C. Gen. Stat. § 143B-282.1(b) (2003). Our Supreme Court has previ-
ously held that “some discretion may be granted to agencies to ensure
that they accomplish the purposes for which they were created, pro-
vided that such discretion is accompanied by adequate guiding stand-
ards.” In the Matter of Appeal from Civil Penalty, 324 N.C. 373, 382,
379 S.E.2d 30, 35-36 (1989). In Civil Penalty, the following assess-
ment factors were found to be adequate guiding standards for the
agency to impose civil penalties in varying amounts within a statutory
limit: “the degree and extent of harm caused by the violation, the cost
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of rectifying the damage, the amount of money the violator saved
by his noncompliance, whether the violation was committed will-
fully and the prior record of the violator in complying or failing to
comply with this Article.” Id. at 383, 379 S.E.2d at 36. These five fac-
tors are virtually identical to five of the factors in N.C. Gen. Stat.
§ 143B-282.1(b) above; therefore, we also hold these mandatory
assessment factors to be sufficient to “check the exercise of [the
agency’s] discretion in its assessment of civil penalties in varying
amounts, commensurate with the seriousness of the violations of the
Act.” Id. at 383, 379 S.E.2d at 36.

Petitioner argues that we, using de novo review, should over-
rule the agency’s determination of the significance of the impact of
petitioner’s violations. However, the Legislature has granted such dis-
cretion to the agency. We cannot, as a matter of law, reevaluate the
impact on the environment of petitioner’s violations; we may only
review the agency’s evaluation under the whole record test. Upon
careful consideration of the entire record before us, we conclude
there was substantial evidence to support the agency’s applica-
tion of the mandatory assessment factors. This assignment of error
is overruled.

We have reviewed each of petitioner’s assignments of error and
find each of them to be without merit. The Commission’s final deci-
sion was supported by substantial evidence on the whole record as
submitted, and therefore the decision was not arbitrary or capricious.
Upon de novo review, the trial court correctly interpreted and applied
the relevant law. The order from which petitioner appeals is affirmed.

Affirmed.
Judge HUDSON concurs.
Judge JACKSON dissents.

JACKSON, Judge dissenting.

For the reasons stated below, I must respectfully dissent from the
majority’s conclusion that Petitioner’s violations constituted nine,
rather than one, violations of North Carolina General Statutes section
143-215.114A.

I concur, however, with the majority’s conclusion that Petitioner
violated 15A North Carolina Administrative Code 2D.1900 and reluc-
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tantly agree that the agency’s use of the measuring wheel was accept-
able, although I would caution regulatory agencies against the dan-
gers of using another’s equipment as the basis for their enforcement
actions as became apparent in the instant case.

The majority cites—and dismisses—Petitioner’s argument that
the agency’s decision exceeded its statutory authority. The majority
correctly notes that an argument that an agency action was in excess
of statutory authority is subject to de novo review. North Carolina
Department of Natural Resources v. Carroll, 358 N.C. 649, 658, 599
S.E.2d 888, 894 (2004).

“ ¢

[W]e must expect the Legislature to legislate only so far as is
reasonable and practical to do and we must leave to [the agency] the
authority to accomplish the legislative purpose, guided of course by
proper standards.’ ” In the Matter of Appeal from Civil Penalty, 324
N.C. 373, 381-82, 379 S.E.2d 30, 35 (1989) (emphasis omitted) (quot-
ing, Com’r of Insurance v. Rate Bureau, 300 N.C. 381, 402, 267 S.E.2d
547, 563 (1980)). It is well-settled that state agencies must employ
“adequate guiding standards” which ensure that the agency’s deci-
sion-making process is not arbitrary and that the agency is not called
upon to make significant policy determinations appropriately left to
other branches of government. Adams v. Dept of N.E.R, 295 N.C. 683,
697-98, 249 S.E. 2d 402, 411 (1978); see In the Matter of Appeal from
Civil Penalty, 324 N.C. 373, 382, 379 S.E.2d 30, 35.

Petitioner was cited for nine violations of 15A North Carolina
Administrative Code 2D.1900, “Open Burning,” within 1,000 feet of
occupied structures. North Carolina General Statutes section
215.114A specifically states that “[t]he Secretary may assess a civil
penalty of not more than ten thousand dollars ($10,000) per day for a
violation of the emissions limitations set out in G.S. 143-215.107D as
provided in this subsection.”

The company’s previous history of compliance was as follows: on
16 September 1992 Notice of Violation was issued for open burning
within 1,000 feet and a civil penalty of $1,247.44 was assessed and
paid, on 21 March 1996 Notice of Violation was issued for open burn-
ing within 1,000 feet and a civil penalty of $1,341.56 was assessed and
paid, and on 6 October 1997 Notice of Violation was issued for open
burning within 1000 feet and a civil penalty of $2,842.00 was assessed
and paid.

The initial notice of violation prepared by Tony L. McManus
(McManus), an environmental specialist with the Mooresville
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Division of Air Quality in the North Carolina Department of
Environment and Natural Resources, on 5 November 1999 indi-
cated that there was one, not nine, violations of 156A NCAC 2D.1900
in accordance with the agency’s past practice of citing for multiple
for violations.

In the “Enforcement Case Assessment Factors Report,” a recom-
mendation prepared by McManus, the “alleged violation” is described
as “[t]he open burning of land clearing debris within 1,000 feet of an
occupied residence by MW Clearing & Grading, Inc. located off of
Highway 74/Wilkinson Boulevard . . . .” No mention is made that there
were nine debris piles burning in this description of the alleged viola-
tion. Moreover, McManus sent a memorandum on 29 December 1999
to Mike Aldridge, supervisor of the enforcement group, regarding
petitioner’s violation. In the 29 December memorandum, with the sub-
ject of “Fast Track Enforcement,” McManus identified the type and
number of violations as “One violation of 15A NCAC 2D.1900, ‘Open
Burning.” ” This citation of one violation of the administrative code
was consistent with the agency’s past practices as both McManus and
Keith Overcash (Overcash), Deputy Director for the Division, testi-
fied at the administrative hearing.

Deputy Director Overcash, however, elected unilaterally to
throw out the agency’s past practices in assessing the penalty in this
matter. Included in the evidence presented at the administrative hear-
ing was a “Division of Air Quality—Civil Penalty Assessment” work-
sheet. The assessment factors were based upon provisions included
in North Carolina General Statutes section 143B-282.1 and North
Carolina Administrative Code 15A 2J.0006. These provisions are
required considerations in each assessment according to Overcash.
Accordingly, he completed a worksheet for every penalty the agency
assessed for which he was responsible. For each factor, the alleged
violation could be rated as not significant, moderately significant, sig-
nificant, very significant, or extremely significant. Petitioner was
rated as follows:

1) The degree and extent of harm to the natural resources of the
State, to the public health, or to private property resulting
from the violation,;

significant
2) The duration and gravity of the violation;

significant
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The effect on ground or surface water quantity or quality or on
air quality;

significant

The cost of rectifying the damage;

not significant

The amount of money saved by noncompliance;

very significant

Whether the violation was committed willfully or intentionally
[Cause];

significant

The prior record of the violator in complying of failing to com-
ply with the programs over which the Environmental
Management Commission has regulatory authority; and

extremely significant
Cost to the State of enforcement procedures.
not significant

The effectiveness of the action taken by the violator to cease
the violation.

not significant

In addition to the assessment factors preprinted on the page,
Overcash hand wrote in the following three items: “[p]reviously
assessed (3 times) for same violation;” “[n]ine piles [within] 1000
flee]t of residence;” and “[r]esponse from violator indicated savings
of [$]31,000 by open-burn vs. hauling.” No credit was given to peti-
tioner for the following “Remission Factors:”

Whether one or more of the civil penalty assessment factors were
wrongly applied to the detriment of the petitioner;

Whether the violator promptly abated continuing environmental
damage resulting from the violation;

Whether the violation was inadvertent or the result of an
accident;

Whether the violator had been assessed civil penalties for any
previous violations; and Whether payment of the civil penalty will
prevent payment for the remaining necessary remedial actions.
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Overcash also testified that there was no Division policy on treat-
ing multiple piles as a single violation. He further stated that because
of the financial savings petitioner would realize by burning rather
than hauling away its debris, he “felt that we could count them as sep-
arate violations.” Overcash also testified that the Division uses a
“penalty tree” to ensure consistency between assessments from one
to the next, but that basically it was for first and second time viola-
tors and after that, the decision to assess at a higher amount was
solely in his discretion. There simply were no principled “adequate
guiding standards” underlying Overcash’s decision to deviate from
the agency’s historical practice of assessing one penalty for multiple
piles, nor for failing to utilize the Division’s penalty tree that he
specifically stated was intended to ensure consistency.

“It is a well-established principal that the long standing interpre-
tation of a statute by the administering agency should be given defer-
ence.” 2002 N.C.A.G. 525, 2002 W.L. 431451 (N.C.A.G.) (citing Chevron
U.S.A. Inc. v. National Resources Defense Council, Inc., 467 U.S.
837,104 S. Ct. 2778 (1984). “Administrative interpretation of a statute,
acquiesced in over a long period of time, is properly considered in the
construction of the statute by the courts.” Petty v. Owen, 140 N.C.
App. 494, 500, 537 S.E.2d 216, 220 (2000) (citing Duggins v. Board of
Examiners, 25 N.C. App. 131, 137, 212 S.E.2d 657, 662, cert allowed,
287 N.C. 258, 214 S.E.2d 430 (1975) and affirmed, 294 N.C. 120, 240
S.E.2d 406 (1978)). Although not binding upon this Court, the ad-
visory opinions of the Attorney General do merit “respectful consid-
eration.” Williams v. Alexander County Board of Education, 128
N.C. App. 599, 602, 495 S.E.2d 406, 408 (1998).

The majority states, supra, that “[e]ven though the agency had
previously counted multiple piles as a single violation where a single
penalty was considered sufficient to effect future compliance, it is
not irrational or illogical to count each pile as one violation.” The
majority also correctly notes the deference properly given to an
agency’s interpretation of its own statutes. However, given the
agency'’s longstanding prior history of interpreting violations of North
Carolina General Statutes section 143-215.114A and 15A North
Carolina Administrative Code 2D.1900 with multiple burn piles as
constituting one violation of the statute and the code, that is the
proper interpretation which should receive deference, not an inter-
pretation in which the Deputy Director essentially throws out the
rule book in order to assess a civil penalty inconsistent with the
agency’s previous actions.
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Because I have determined that the agency acted in excess of
its statutory authority by its actions in this instance in that it
employed wholly new guidelines never utilized before that were not
a part of its worksheet and it deviated from its penalty tree, it is
unnecessary to determine at this time whether, after implementa-
tion of “adequate guiding standards,” imposition of such a penalty
would be appropriate.

SYLVIA YOUSE, PLAINTIFF-APPELLANT V. DUKE ENERGY CORPORATION,
DEFENDANT-APPELLEE

No. COA04-797
(Filed 5 July 2005)

1. Appeal and Error— violations of appellate rules—issues
clear—no dismissal
Violations of the Rules of Appellate Procedure did not result
in dismissal of the appeal where the Court of Appeals was able to
determine the issues on appeal and defendant was put on suffi-
cient notice of the issues.

2. Collateral Estoppel and Res Judicata— federal and state
claims—identical underlying factual issues
Collateral estoppel barred plaintiff’s state claims for discrim-
ination in the termination of her employment based on age and
disability where her companion federal case had determined
identical underlying factual issues.

3. Collateral Estoppel and Res Judicata— negligent infliction
of emotional distress—prior federal determination

Collateral estoppel barred plaintiff’s state claim for negligent
infliction of emotional distress based on breach of public policy
on age and disability discrimination. A federal court had already
determined that no age or disability discrimination occurred in
her termination.

4. Collateral Estoppel and Res Judicata— claim splitting—
collateral estoppel not waived
A defendant does not waive collateral estoppel by consenting
to claim splitting.
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5. Collateral Estoppel and Res Judicata— federal action—not
simultaneous

A federal action filed on the same day as a state action was
not a subsequent or simultaneous action for collateral estoppel
where the federal action was complete by the time the state
action was heard.

Judge TyYsoN dissenting.

Appeal by plaintiff from order and judgment entered 11 February
2004 by Judge Anderson Cromer in Superior Court, Guilford County.
Heard in the Court of Appeals 2 February 2005.

Hicks McDonald Noecker LLP, by David W. McDonald, for
plaintiff-appellant.

Constangy, Brooks & Smith, LLC, by John J. Doyle, Jr. and Jill
Stricklin Cox, for defendant-appellee.

McGEE, Judge.

Sylvia Youse (plaintiff) was employed by Duke Energy Corpo-
ration (defendant) from 8 October 1984 to 21 March 2002. Plain-
tiff became a Quality Assurance Analyst (QAT Analyst) for defend-
ant on 1 June 1999. The QAT Analyst job description contained the
following provision:

I. POSITION PURPOSE

Monitors and evaluates the quality of inbound telephone calls.
Document[s] quality issues and performance measures for
management review . . . . Provide[s] information to assist in
the feedback and formal education process of individuals on
the phone. Provides subject matter expertise regarding call
segment processes and call criteria. Informal feedback and
auditing of non-call work is also summarized and audited to
assure quality issues are addressed.

II. MAJOR ACCOUNTABILITIES/ESSENTIAL DUTIES
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B. Maintains appropriate relationships and credibility
needed to assure that quality scores are used effectively
to improve performance of Customer Service Specialists.

Plaintiff and her husband owned a house in Mebane, North
Carolina (the Mebane house), which they leased to their son and
daughter-in-law. Defendant provided electrical service to the Mebane
house. Plaintiff’s son and daughter-in-law arranged to move out of the
Mebane house in February 2002. Electrical service was scheduled to
be changed from plaintiff’s daughter-in-law’s name to plaintiff’s name
on 18 February 2002. However, the electrical service was discon-
nected on 11 February 2002.

Plaintiff telephoned defendant on 11 February 2002 and inquired
as to why the electrical service was not working. Plaintiff spoke with
customer service representative Demishie Grier (Grier), who in-
formed plaintiff that the electrical service had been disconnected
for non-payment. Plaintiff and Grier began to disagree as to whether
the electrical service should be turned back on. When plaintiff asked
to speak with a supervisor, Grier stated that Grier could not transfer
the call but would have a supervisor call plaintiff. Plaintiff stated that
she could not be called back since she was on a cell phone and had
an unreliable connection. Plaintiff and Grier thereafter ended their
telephone conversation.

Plaintiff then telephoned call service response and spoke with
Billy Kingry (Kingry), a service response specialist. Plaintiff had orig-
inally hired Kingry to work for defendant and was Kingry’s former
supervisor. Plaintiff asked Kingry to look at the Mebane house
account and told him that she needed electrical service at the
Mebane house. Kingry then arranged to have the electrical service
turned back on at the Mebane house. This reconnection of the elec-
trical service was in violation of defendant’s “non-pay reconnect”
guidelines, which provide that a reconnect of an account is only
available once payment has been made on the account. Kingry
told Yolanda Peterson (Peterson), a HR Consultant for defendant,
that he did “ma[k]e an exception for [plaintiff] because of [Kingry
and plaintiff’s] previous relationship and [plaintiff’s] knowledge of
how things work.”

The following day, on 12 February 2002, defendant determined
that the electrical service at the Mebane house had been erroneously
reconnected. The account was scheduled for another non-pay dis-
connect, and a disconnect notice was delivered to the Mebane house.
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Peterson received an email on 18 February 2002 from Dawn
Morrison (Morrison), plaintiff’s supervisor. The email stated that
plaintiff may have engaged in “very inappropriate conduct.” The
email also recommended that an investigation take place. Peterson
began an investigation into plaintiff’s conduct, during which Peterson
interviewed numerous individuals and reviewed the history of the
Mebane house account. Plaintiff was removed from defendant’s
employment on 8 March 2002 pending the completion of Peterson’s
investigation.

During the course of the investigation, Peterson learned that in
January 2002, plaintiff had accessed her daughter-in-law’s account at
the Mebane house. This activity was in violation of defendant’s pro-
cedures which prohibit employees from working on their own, their
co-workers,” or their family members’ electrical service accounts.
Peterson also determined that plaintiff’s conduct, when plaintiff
spoke with Grier, included “hostile and intimidating statements”
and an “attempt to persuade . . . Grier to circumvent established
call procedures.” Finally, Peterson found that plaintiff “circum-
vent[ed] . . . customer service processes” when she called Kingry
directly in an effort to restore the electrical service, and that she
made false statements to Kingry about the Mebane house account.
Due to this conduct, Peterson determined that plaintiff was unable to
satisfy the requirements of her position as a QAT Analyst. Peterson
found that plaintiff

compromised her credibility and her relationship with [defend-
ant’s] employees when she completely disregarded the very same
customer service procedures that she was charged with adminis-
tering, made intimidating statements to a customer service spe-
cialist and service response employee, and abused her position
[with defendant] to achieve her own personal objectives.

Peterson recommended to Lynetta Chisolm (Chisolm), General
Manager of Customer Contact Services, that plaintiff be discharged.
Chisolm agreed, and plaintiff’s employment with defendant was ter-
minated on 21 March 2002.

Plaintiff filed a complaint against defendant on 20 September
2002, alleging wrongful termination in violation of public policy
based on age and handicap discrimination, negligent infliction of
emotional distress, a violation under the Wage and Hour Act, N.C.
Gen. Stat. § 95-25.1-95-25.25, and punitive and special damages. That
same day, plaintiff filed a complaint in the United States District
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Court for the Middle District of North Carolina (Middle District)
alleging identical facts to those in the state court complaint. The
complaint filed in the Middle District alleged violations of the
Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C.
§ 621-634, the Americans with Disabilities Act of 1990 (ADA), 42
U.S.C. § 12101-12213, and the Employment Retirement Income
Security Act of 1974 (ERISA), 29 U.S.C. § 1001-1461. Defendant filed
a motion for summary judgment in the Middle District case on 24
October 2003. In an order and recommendation dated 15 December
2003, a magistrate judge recommended that defendant’s motion for
summary judgment be granted. Youse v. Duke Energy Corporation,
1:02CV00808 (M.D.N.C. 2003). Plaintiff objected to the recommenda-
tion, and a district court judge made a de novo determination of the
magistrate judge’s recommendation. See 28 U.S.C. § 636 (b)(1) (2004).
The district court judge adopted the magistrate judge’s recommenda-
tion and ordered that defendant’s motion for summary judgment be
granted as to all claims on 23 January 2004.

Defendant filed a motion for summary judgment in state court on
21 January 2004. The trial court granted defendant’s motion in an
order entered 11 February 2004. Plaintiff appeals.

L

[1] We first address defendant’s argument that plaintiff’s appeal
should be dismissed due to plaintiff’s violations of the North Carolina
Rules of Appellate Procedure. Defendant specifies that plaintiff has
violated the Rules by: (1) failing to reference the record page num-
bers on which her assignments of error appear, see N.C. R. App. P.
28(b)(6); (2) referencing the incorrect assignment of error in support
of Argument D in her brief, see id.; (3) using argumentative language
when summarizing the facts of the case, see N.C. R. App. P. 28(b)(5);
(4) failing to reference pages of the transcript or record on appeal
in connection with her factual assertions, see id.; (5) failing to
include relevant portions of statutes in the Appendix to her brief, see
N.C. R. App. P. 28(d)(1)(c); (6) using the incorrect font size for the
footnotes in her brief, see N.C. R. App. P. 26(g); (7) providing the
improper citations for several of the authorities on which plaintiff’s
brief relies, see N.C. R. App. P. 28(b)(6); and (8) filing her Appeal
Information Statement two weeks after the date her brief was due to
be filed, see N.C. R. App. P. 41(b)(2).

Although we recognize that plaintiff failed to comply with several
of our Rules of Appellate Procedure, we do not find that dismissal of
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the appeal is proper in this case. Despite the Rules violations, we are
able to determine the issues in this case on appeal. Furthermore, we
note that defendant, in filing a brief that thoroughly responds to
plaintiff’s arguments on appeal, was put on sufficient notice of the
issues on appeal. See Viar v. N.C. Dep’t of Transportation, 359 N.C.
400, 402, 610 S.E.2d 360, 361 (2005). Since plaintiff’s Rules violations
are not “so egregious as to invoke dismissal[,]” Symons Corp. v.
Insurance Co. of North America, 94 N.C. App. 541, 543, 380 S.E.2d
550, 552 (1989), we elect to review the significant issues of this appeal
pursuant to N.C. R. App. P. 2. See Symons, 94 N.C. App. at 543, 380
S.E.2d at 552.

II.

[2] Plaintiff’s first assignment of error contends that the trial court
erred in granting summary judgment in favor of defendant on plain-
tiff’s claim of wrongful discharge against public policy. The trial
court’s order stated the following:

1. Defendant is entitled to summary judgment on plaintiff’s claim
of wrongful discharge against public policy. . . . The same
issues that are dispositive of plaintiff’s claim of wrongful dis-
charge against public policy already have been litigated to
final judgment by the [Middle District] in plaintiff’s companion
lawsuit against defendant . . . . Therefore, plaintiff’s claims in
this state court proceeding are barred by the doctrine of col-
lateral estoppel.

Summary judgment is appropriate when “the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to
any material fact and that any party is entitled to a judgment as a mat-
ter of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2003). The moving party
to a summary judgment motion can prevail by showing that “the other
party cannot overcome an affirmative defense which would bar the
claim.” Caswell Realty Assoc. v. Andrews Co., 128 N.C. App. 716, 720,
496 S.E.2d 607, 610 (1998). Collateral estoppel is an affirmative
defense. See N.C. Gen. Stat. § 1A-1, Rule 8 (2003); Johnson v. Smith,
97 N.C. App. 450, 453, 388 S.E.2d 582, 584, disc. review denied, 326
N.C. 596, 393 S.E.2d 878 (1990).

Collateral estoppel prevents “the subsequent adjudication of a
previously determined issue, even if the subsequent action is based
on an entirely different claim.” Whitacre P'ship v. Biosignia, Inc.,
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358 N.C. 1, 15, 591 S.E.2d 870, 880 (2004). An action is barred under
the doctrine of collateral estoppel “even if the first adjudication is
conducted in federal court and the second in state court.” McCallum
v. N.C. Coop. Extension Serv., 142 N.C. App. 48, 52, 542 S.E.2d 227,
231, disc. review denied, 353 N.C. 452, 548 S.E.2d 527 (2001).
Collateral estoppel will apply when: “(1) a prior suit result[ed] in a
final judgment on the merits; (2) identical issues [were] involved; (3)
the issue was actually litigated in the prior suit and necessary to the
judgment; and (4) the issue was actually determined.” McDonald v.
Skeen, 1562 N.C. App. 228, 230, 567 S.E.2d 209, 211, disc. review
denied, 356 N.C. 437, 571 S.E.2d 222 (2002) (citing Thomas M.
McInnis & Assoc., Inc. v. Hall, 318 N.C. 421, 429-30, 349 S.E.2d 552,
557-58 (1986)). In determining what issues were actually litigated or
decided by the earlier judgment, the court in the second proceeding
is “ ‘free to go beyond the judgment roll, and may examine the plead-
ings and the evidence [if any] in the prior action.” ” Miller Building
Corp. v. NBBJ North Carolina, Inc., 129 N.C. App. 97, 100, 497 S.E.2d
433, 435 (1998) (alteration in original) (quoting 18 James W. Moore et
al., Moore’s Federal Practice § 132.03 [4][i] (3rd ed. 1997)).

Although plaintiff’s companion Middle District case was based on
different legal claims than the case before us, the state court and
Middle District cases involved identical underlying factual issues. “To
the extent the U.S. District Court ruled on these issues, plaintiff is
barred from relitigating the issues in state court.” Williams v. City of
Jacksonville Police Dep’t, 165 N.C. App. 587, 594, 599 S.E.2d 422, 429
(2004). We conclude that plaintiff’s state law claim that she was dis-
criminated against on the basis of her age and disability in violation
of North Carolina’s public policy is barred by collateral estoppel.

N.C. Gen. Stat. § 143-422.2 (2003) states: “It is the public policy
of this State to protect and safeguard the right and opportunity of
all persons to seek, obtain and hold employment without discrimi-
nation . . . on account of race, religion, color, national origin, age,
sex or handicap by employers which regularly employ 15 or more
employees.” Our Supreme Court has directed that “we look to federal
decisions for guidance in establishing evidentiary standards and prin-
ciples of law to be applied in discrimination cases.” Dept. of
Correction v. Gibson, 308 N.C. 131, 136, 301 S.E.2d 78, 82 (1983); see
also Brewer v. Cabarrus Plastics, Inc., 130 N.C. App. 681, 685-86, 504
S.E.2d 580, 584 (1998), disc. review denied, 350 N.C. 91, 527 S.E.2d
662 (1999).
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In this case, the Middle District considered plaintiff’s claims for
both age discrimination under the ADEA, and disability discrimina-
tion under the ADA. While plaintiff argues that the Middle District
never addressed the issue of whether North Carolina public policy
was violated, plaintiff also “contends that her discharge was moti-
vated by defendant’s discrimination based upon her age and disabil-
ity,” the same factual issues decided by the Middle District.

The Middle District granted summary judgment to defendant on
plaintiff’s ADEA claim since, although plaintiff was able to establish
a prima facie case of discrimination, defendant “ha[d] proffered sub-
stantial evidence of a legitimate, nondiscriminatory reason for
[p]laintiff’s discharge, and [p]laintiff ha[d] failed to produce sufficient
evidence that [d]efendant’s proffered reason [wa]s a pretext for dis-
crimination.” Specifically, the Middle District found that “[d]e-
fendant’s evidence demonstrates that [p]laintiff violated [defendant’s]
policy against working orders to a relative’s account, engaged in inap-
propriate behavior with a customer service specialist over the tele-
phone, and abused her status as a QAT analyst and former supervisor
to circumvent established company procedures.” Since the Middle
District determined that plaintiff had failed to prove that defendant’s
proferred reason for plaintiff’s termination was a pretext for discrim-
ination, plaintiff’s state law claim based on the same factual allega-
tion of age discrimination is collaterally estopped.

Similarly, the Middle District granted summary judgment to
defendant on plaintiff’s ADA claim. The Middle District found
that plaintiff had failed to even establish a prima facie case of dis-
ability discrimination:

Plaintiff has not offered any further evidence of actions by
[defendant] which would tend to show resentment of or animus
towards [p]laintiff because of her “disability.” Rather, the record
evidence demonstrates a long history of accommodations by
[defendant] for [p]laintiff’s personal and health needs.
Furthermore, [p]laintiff admits that no one at [defendant] ever
made any derogatory remarks about her health.

Again, since the Middle District determined that plaintiff had failed
to prove, under the ADA, that she was discriminated against based
on her disability, we find that plaintiff’s state law claim based on
the same factual allegation of disability discrimination is collat-
erally estopped.
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[3] We also find that collateral estoppel bars plaintiff’s claim for neg-
ligent infliction of emotional distress. To establish a claim for negli-
gent infliction of emotional distress, a plaintiff must prove that: “(1)
the defendant negligently engaged in conduct, (2) it was reasonably
foreseeable that such conduct would cause the plaintiff severe emo-
tional distress . . ., and (3) the conduct did in fact cause the plaintiff
severe emotional distress.” Johnson v. Ruark Obstetrics, 327 N.C.
283, 304, 395 S.E.2d 85, 97 (1990). To prove that a defendant “negli-
gently engaged in conduct,” a plaintiff must show: (1) a legal duty; (2)
a breach of that duty; and (3) that damages were proximately caused
by such breach. Tise v. Yates Construction Co., 345 N.C. 456, 460, 480
S.E.2d 677, 680 (1997).

In this case, plaintiff claims that defendant breached its duty to
plaintiff to not violate the public policy of North Carolina by discrim-
inating against her on the basis of her age and disability. However, as
stated above, the Middle District determined that defendant did not
discriminate against plaintiff on either the basis of her age or disabil-
ity. Assuming arguendo that defendant had a duty to plaintiff to not
violate the public policy of North Carolina, the Middle District has
already determined that a breach of such duty did not occur.
Therefore, plaintiff’s claim for negligent infliction of emotional dis-
tress is collaterally estopped.

[4] Plaintiff argues that defendant has waived its right to a collateral
estoppel defense because defendant failed to oppose plaintiff’s strat-
egy of filing two different lawsuits. Plaintiff contends that defendant,
by not objecting to the Middle District action on the grounds of prior
pending action, waived a collateral estoppel defense. In support of
her argument, plaintiff cites Bockweg v. Anderson, 333 N.C. 486, 428
S.E.2d 157 (1993) and Howerton v. Grace Hospital, 130 N.C. App. 327,
502 S.E.2d 659 (1998). We find Bockweg and Howerton inapplicable to
this case. First, neither Bockweg nor Howerton involved the doctrine
of collateral estoppel, or issue preclusion, but rather involved the
doctrine of res judicata, or claim preclusion. Bockweg, 333 N.C. at
492 428 S.E.2d at 161; Howerton, 130 N.C. App. at 330, 502 S.E.2d at
661. Second, Bockweg and Howerton did not address whether a
defendant waives the right to a collateral estoppel defense, but rather
dealt with the issue of whether a party has consented to claim split-
ting. Bockweg held that “[f]ailure to timely object to the other action
pending may be viewed as consent to the claim-splitting.” 333 N.C. at
496, 428 S.E.2d at 164. Similarly, Howerton held that “when a party
consents to the dismissal without prejudice of one or more (but not
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all) of several claims, they tacitly consent to claim splitting.” 130 N.C.
App. at 331, 502 S.E.2d at 662. In this case, defendant does not chal-
lenge plaintiff’s claim-splitting. Rather, defendant only argues that
plaintiff’s claims are barred by collateral estoppel and in fact raised
this defense as soon as the defense became available to defendant.
Nothing in Bockweg or Howerton suggests that by consenting to
claim-splitting, a defendant waives the defense of collateral estoppel.
We find that plaintiff’s claims for discrimination are barred by collat-
eral estoppel, and thereby serve the purpose of the doctrine: to “pro-
tect[] litigants from the burden of relitigating previously decided mat-
ters and promot[e] judicial economy by preventing needless
litigation.” Bockweg, 333 N.C. at 491, 428 S.E.2d at 161.

[6] Plaintiff also argues that her federal action was not a “prior
action” but rather a “subsequent” or “simultaneous” action. We dis-
agree. The magistrate judge’s recommendation disposing of the fed-
eral action was filed on 15 December 2003, and the recommendation
was adopted by the district court judge on 23 January 2004. The hear-
ing on the state court motion for summary judgment did not occur
until 9 February 2004. Therefore, at the time the state trial court
heard defendant’s motion for summary judgment and considered the
issue of collateral estoppel, the Middle District case was complete
and the issues common to both cases had already been decided. See
Houghton v. Harris, 243 N.C. 92, 95, 89 S.E.2d 860, 863 (1955); and
Leary v. Land Bank, 215 N.C. 501, 510, 2 S.E.2d 570, 575 (1939) (“ ‘A
prior judgment upon the same cause of action sustains the plea of for-
mer recovery, although the judgment is in action commenced subse-
quently to the one in which it is pleaded. The date is of no conse-
quence; it is the fact of an adjudication between the same parties
upon the same subject matter, which gives effect to the former recov-
ery.’ ” (citation omitted)).

Since our determination of the foregoing issues are dispositive of
this case on appeal, we need not address plaintiff’s remaining assign-
ments of error. For those assignments of error not addressed in plain-
tiff’s brief, we deem them abandoned. N.C. R. App. P. 28(b)(6).

Affirmed.
Judge GEER concurs.

Judge TYSON dissents with a separate opinion.



IN THE COURT OF APPEALS 197

YOUSE v. DUKE ENERGY CORP.
[171 N.C. App. 187 (2005)]

TYSON, Judge dissenting.

The majority’s opinion recites many of plaintiff’s violations of our
appellate rules, yet decides to reach the merits of plaintiff’s appeal
and affirms the trial court’s grant of summary judgment in defendant’s
favor. Plaintiff egregiously failed to comply with multiple provisions
of the North Carolina Rules of Appellate Procedure. This appeal
should be dismissed. I respectfully dissent.

I Rules of Appellate Procedure

Plaintiff’s appellate rules violations have impeded comprehen-
sion of the issues on appeal and frustrated the appellate process. This
appeal is not properly before us and should be dismissed. See
Steingress v. Steingress, 350 N.C. 64, 65-67, 511 S.E.2d 298, 299-300
(1999) (“when the appellant’s brief does not comply with the rules
by properly setting forth exceptions and assignments of error with
reference to the transcript and authorities relied on under each
assignment, it is difficult if not impossible to properly determine
the appeal”) (citing State v. Newton, 207 N.C. 323, 329, 177 S.E. 184,
187 (1934).

Rule 28(b)(6) of the North Carolina Rules of Appellate Procedure
states an appellant’s brief shall contain:

An argument, to contain the contentions of the appellant with
respect to each question presented. Each question shall be
separately stated. Immediately following each question shall be a
reference to the assignments of error pertinent to the question,
identified by their numbers and by the pages at which they appear
in the printed record on appeal. Assignments of error not set out
in the appellant’s brief, or in support of which no reason or argu-
ment is stated or authority cited, will be taken as abandoned.

N.C. R. App. P. 28(b)(6) (2004). Plaintiff failed to comply with
these rules.

N.C. R. App. P. 28(b)(5) (2004) also requires an appellant’s brief
contain “a non-argumentative summary of all material facts underly-
ing the matter in controversy . . . supported by references to pages in
the transcript of proceedings, the record on appeal, or exhibits, as the
case may be.” The Rules further provide “relevant portions of
statutes, rules, or regulations, the study of which is required to deter-
mine questions presented in the brief” must be reproduced as appen-
dices to the brief. N.C. R. App. P. 28(d)(1)(c) (2004). N.C. R. App. P.
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26(g)(1) (2004) mandates “[a]ll printed matter [in a brief] must appear
in at least 12-point type . . . [t]he body of text shall be presented with
double spacing between each line of text.” Plaintiff violated or failed
to comply with these provisions.

Rule 12 states the record on appeal must be filed within fifteen
days after it has been settled. N.C. R. App. P. 12(a) (2004). Rule 28
requires an appellant’s brief contain “[i]dentification of counsel by
signature, typed name, office address and telephone number” and
“[t]he proof of service required by Rule 26(d).” N.C. R. App. P.
28(b)(8)-(9) (2004). “Papers presented for filing shall contain . . .
proof of service . . . certified by the person who made service.” N.C.
R. App. P. 26(d) (2004). “The body of the document shall at its close
bear the . . . manuscript signature of counsel of record.” N.C. R. App.
P. 26(g)(3) (2004). Finally, each appellant must file an Appeal
Information Statement at or before the time appellant’s brief is due
and must serve a copy of the statement upon all other parties to the
appeal. N.C. R. App. P. 41(b)(2) (2004). Plaintiff also failed to comply
with any of these provisions.

In order to reach the merits of plaintiff’s argument and reverse
the trial court’s decision, this Court is limited to the issues properly
presented for appeal. N.C. R. App. P. 10(a) (2004). Plaintiff’s appeal
and brief contains at least fourteen violations of the North Carolina
Rules of Appellate Procedure.

As noted by the majority’s opinion, plaintiff violated the Rules by:
(1) failing to reference the record page numbers on which her assign-
ments of error appear, see N.C. R. App. P. 28(b)(6); (2) referencing the
incorrect assignment of error in support of argument D in her brief,
see id.; (3) using argumentative language when summarizing the facts
of the case, see N.C. R. App. P. 28(b)(5); (4) failing to reference pages
of the transcript or record on appeal in connection with her factual
assertions, see id.; (b) failing to include relevant portions of statutes
in the appendix to her brief, see N.C. R. App. P. 28(d)(1)(c); (6) using
the incorrect font size for footnotes in her brief, see N.C. R. App. P.
26(g); (7) providing improper citations for several of the authorities
on which plaintiff’s brief relies, see N.C. R. App. P. 28(b)(6); and (8)
filing her Appeal Information Statement two weeks after the date her
brief was due to be filed, see N.C. R. App. P. 41(b)(2).

Further review of the record and briefs reveals plaintiff also: (9)
presented argument in footnotes, see N.C. R. App. P. 26(g)(1), see also
Lewis v. Craven Regional Medical Center, 122 N.C. App. 143, 147-48,
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468 S.E.2d 269, 273 (1996); (10) served the record on appeal late
(order entered 21 April 2004 extending time to serve record on appeal
to 12 May 2004; record on appeal served 15 June 2004), see N.C. R.
App. P. 12(a); (11) failed to sign her reply brief, see N.C. R. App. P.
28(b)(8) and N.C. R. App. P. 26(g)(3); (12) failed to sign the certificate
of service in her reply brief, see N.C. R. App. P. 28(b)(9) and N.C. R.
App. P. 26(d); (13) failed to sign the certificate of filing by first class
mail in her reply brief, see N.C. R. App. P. 26(a)(1); and (14) failed to
reference any assignment of error in support of Argument E in her
brief, see N.C. R. App. P. 28(b)(6). Plaintiff’s reply brief should be
stricken. See N.C. R. App. P. 25(b) and N.C. R. App. P. 34(b)(3).

In Shook v. County of Buncombe, this Court dismissed the appel-
lant’s brief due to numerous violations of the Rules. 125 N.C. App.
284, 284, 480 S.E.2d 706, 706 (1997). The record on appeal in Shook
consisted of three volumes containing 767 pages and numerous and
complicated issues to be considered on appeal. Id. at 286, 480 S.E.2d
at 707. We stated the violations in Shook “highlight[ed] why our ap-
pellate rules are a necessity.” Id.

We further stated, “[w]hen we are presented with an appeal such
as the instant one, the rules are not merely ritualistic formalisms, but
are essential to our ability to ascertain the merits of an appeal.” Id.
We concluded by repeating that “[o]ur rules are mandatory, and in
fairness to all who come before this Court, they must be enforced uni-
formly.” Id. at 287, 480 S.E.2d at 708 (citation omitted).

Here, the record on appeal contains three volumes consisting of
609 pages and appellant’s brief purports to present five questions for
review. Appellant’s numerous rules violations have made it “difficult
if not impossible to properly determine the appeal.” Steingress,
350 N.C. at 66, 511 S.E.2d at 299 (citation omitted). Because “[o]ur
rules are mandatory, and in fairness to all who come before this
Court, they must be enforced uniformly[,] . . . [plaintiff’s] appeal
[should be] dismissed.” Shook, 125 N.C. App. at 287, 480 S.E.2d at 708
(internal citation omitted).

II. Rule 2

The majority’s opinion recognizes plaintiff egregiously failed to
comply with the appellate rules, yet decides to review the merits of
plaintiff’s claims by invoking Rule 2 of the North Carolina Rules of
Appellate Procedure.
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Rule 2 states:

[t]Jo prevent manifest injustice to a party, or to expedite deci-
sion in the public interest, either court of the appellate division
may, except as otherwise expressly provided by these rules, sus-
pend or vary the requirements or provisions of any of these
rules in a case pending before it upon application of a party or
upon its own initiative, and may order proceedings in accord-
ance with its directions.

N.C. R. App. P. 2 (2004) (emphasis supplied).

“Our Supreme Court stated in Steingress v. Steingress that
‘Rule 2 relates to the residual power of our appellate courts to
consider, in exceptional circumstances, significant issues of impor-
tance in the public interest, or to prevent injustice which appears
manifest to the Court and only in such instances.” ” Wolfe v. Villines,
171 N.C. App. 483, 492, 610 S.E.2d 754, 761 (2005) (J. Tyson dissent-
ing) (citing Steingress, 350 N.C. at 66, 511 S.E.2d at 299-300 (citing
Blumenthal v. Lynch, 315 N.C. 571, 578, 340 S.E.2d 358, 362 (1986)).
“This Court has repeatedly held that ‘there is no basis under
Appellate Rule 2 upon which we should waive plaintiff’s violations of
Appellate Rules . . .. ” Wolfe, 171 N.C. App. at 492, 610 S.E.2d at 761
(quoting Holland v. Heavner, 164 N.C. App. 218, 222, 595 S.E.2d 224,
227 (2004) (quoting Sessoms v. Sessoms, 76 N.C. App. 338, 340, 332
S.E.2d 511, 513 (1985))).

Further, our Supreme Court recently held in Viar v. N.C. Dep’t of
Transp., “[i]t is not the role of the appellate courts . . . to create an
appeal for an appellant. [T]he rules of Appellate Procedure must be
consistently applied; otherwise, the Rules become meaningless, and
an appellee is left without notice of the basis upon which an appellate
court might rule.” 359 N.C. 400, 402, 610 S.E.2d 360, 361 (2005) (per
curiam) (“[t]he majority opinion in the Court of Appeals, recognizing
the flawed content of plaintiff’s appeal, applied Rule 2 of the Rules of
Appellate Procedure to suspend the Rules”).

III. Conclusion

Our Rules are mandatory and in fairness to all parties must be
uniformly enforced. Plaintiff’s appeal should be dismissed. See Shook,
125 N.C. App. at 287, 480 S.E.2d at 708. “My review of the entire
record fails to disclose any ‘exceptional circumstances,’ ‘significant
issues,’” or ‘manifest injustice’ to warrant suspension of the Appellate
Rules.” Wolfe, 171 N.C. App. at 493, 610 S.E.2d at 761. Without a show-
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ing of “exceptional circumstances,” “significant issues,” or “manifest
injustice,” our precedents do not allow invoking Rule 2 to excuse ap-
pellant’s rule violations and reach the merits of this appeal. Id. I vote
to dismiss plaintiff’s appeal and respectfully dissent.

STATE OF NORTH CAROLINA v. RODNEY MICHAEL FISHER

No. COA04-1155
(Filed 5 July 2005)

1. Confessions and Incriminating Statements— custodial
statements—voluntariness—intoxication

The trial court did not commit plain error in a prosecution
for assault with a deadly weapon with intent to kill inflicting seri-
ous injury and multiple assaults with a deadly weapon with intent
to Kkill by denying defendant’s motion to suppress his custodial
statement to an officer even though defendant contends he was
intoxicated and does not remember waiving his Miranda rights,
because: (1) a confession is admissible unless defendant is so
intoxicated that he is unconscious of the meaning of his words;
(2) in the instant case the officer testified that he read defendant
the Miranda warnings, defendant acknowledged that he under-
stood the warnings, and thereafter defendant waived his rights
and agreed to answer any of the officer’s questions; (3) the offi-
cer testified that he did not smell alcohol on defendant, that
defendant did not seem impaired in the slightest, and that de-
fendant made no indication that he had any difficulty at all in
understanding the officer’'s questions; (4) if there is a conflict
between the State’s evidence and defendant’s evidence on ma-
terial facts, it is the duty of the trial court to resolve the conflict
and such resolution will not be disturbed on appeal; and (5) an
unsigned statement taken in longhand is not precluded from
admission if it contains a record of defendant’s actual responses
to the recorded questions.

2. Assault— deadly weapon with intent to kill inflicting seri-
ous injury—motion to dismiss—sufficiency of evidence—
perpetrator of crime

The trial court did not err by denying defendant’s motion to

dismiss the charges of assault with a deadly weapon with intent
to kill inflicting serious injury and multiple assaults with a deadly
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weapon with intent to Kkill, because viewing the evidence in the
light most favorable to the State demonstrates that there was suf-
ficient evidence to demonstrate that defendant was the perpetra-
tor of the crimes for which he was charged including that: (1)
defendant admitted that he took the gun from the man who fired
the initial shot and thereafter followed three men down the street
with it while firing eight or nine times at them while they were
running; (2) the victim was standing on the corner of the street
where defendant was firing the shots and was hit by a bullet from
one of these gunshots; and (3) a witness testified that she heard
eight total gunshots and the victim testified that she heard eight
or nine total gunshots.

. Appeal and Error— preservation of issues—continuation

of trial after dismissal of juror—failure to object

Although defendant contends the trial court erred in a prose-
cution for assault with a deadly weapon with intent to kill inflict-
ing serious injury and multiple assaults with a deadly weapon
with intent to kill by continuing the trial following the dismissal
of a juror due to his sleeping problem, this assignment of error is
dismissed because: (1) there is no indication in the record that
defendant moved for a mistrial or offered any objection to the
trial court’s continuation of the trial with an alternate juror; and
(2) although defendant assigned plain error to this issue on
appeal, plain error review is reserved for instructional errors or
the admissibility of evidence.

. Assault— failure to give curative instruction—misstate-

ment of charges

The trial court did not commit plain error by failing to give
a curative instruction sua sponte following a prior misstatement
of the charges against defendant when the trial court informed
the jury at the opening of trial that defendant was being tried
in part for the crime of assault with a deadly weapon inflicting
serious injury on one of the victims and later at trial the State
advised the court that the calendar incorrectly reflected that
defendant was indicted for assault with a deadly weapon inflict-
ing serious injury rather than assault with a deadly weapon with
intent to Kkill inflicting serious injury for the pertinent victim,
because: (1) the trial court correctly instructed the jury that
defendant was charged with assault with a deadly weapon with
intent to kill inflicting serious injury; (2) the trial court correctly
instructed the jury regarding the elements of the offense; and (3)
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defendant failed to demonstrate how the alleged error impacted
the jury’s verdict.

5. Evidence— lay opinion—difference in shell casings fired
from an automatic weapon versus a revolver
The trial court did not commit plain error in a prosecution for
assault with a deadly weapon with intent to kill inflicting serious
injury and multiple assaults with a deadly weapon with intent to
kill by failing to instruct the jury to disregard a detective’s testi-
mony following a sustained objection about the difference in
shell casings fired from an automatic weapon versus a revolver,
because: (1) the detective’s testimony regarding the location of
shell casings when a bullet is fired from two different weapons
was not based upon any specialized expertise or training, but
merely upon his own personal experience and observations in fir-
ing different kinds of weapons; and (2) having failed to qualify the
detective as an expert in shell casing ballistics, the State was not
prevented from eliciting lay opinion testimony from him.

6. Discovery— destruction of shell casing prior to trial—fail-
ure to request evidence—failure to show bad faith
A defendant’s due process rights were not violated in a pros-
ecution for assault with a deadly weapon with intent to kill inflict-
ing serious injury and multiple assaults with a deadly weapon
with intent to kill by the destruction of shell casings prior to his
trial, because: (1) there is no indication in the record that defend-
ant filed a discovery request for the shell casings; and (2) defend-
ant has neither alleged nor demonstrated any bad faith on the
part of the prosecutor or police department in the destruction of
the shell casings.

Appeal by defendant from judgment entered 2 June 2003 by Judge
Andy Cromer in Forsyth County Superior Court. Heard in the Court
of Appeals 12 May 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General Thomas J. Ziko, for the State.

Hall & Hall Attorneys at Law, P.C., by Susan P. Hall, for defend-
ant-appellant.
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TIMMONS-GOODSON, Judge.

Rodney Michael Fisher (“defendant”) appeals his convictions for
one count of assault with a deadly weapon with intent to Kkill inflict-
ing serious injury and three counts of assault with a deadly weapon
with intent to kill. For the reasons discussed herein, we hold that
defendant received a trial free of prejudicial error.

The State’s evidence presented at trial tends to show the follow-
ing: On the night of 2 June 1998, defendant was at the residence of Jay
Irvin (“Irvin”) on 24th Street in Winston-Salem, North Carolina. At
approximately 10:00 p.m., Irvin and defendant were approached by
Ray Von Rousseau (“Ray Von”) and Marlo Rousseau (“Marlo”).
Shortly thereafter, a confrontation between the four men ensued. At
some point during the confrontation, defendant pointed a weapon at
Ray Von and Marlo. As Ray Von and Marlo were telling defendant and
Irvin that they did not have weapons, Donald Lewis Rousseau
(“Donald”) approached the men. Donald pointed a weapon at defend-
ant, and the two began to argue over whether Ray Von and Irvin
should fight. Ray Von and Irvin thereafter began fighting, and, at some
point during the fight, Ray Von stabbed Irvin.

After the fight between Ray Von and Irvin ended, Ray Von,
Donald, and Marlo heard a gunshot. Donald and Marlo believed Ray
Von had been shot, and they helped Ray Von up from the ground. The
three men then began walking down 24th Street, toward Cleveland
Avenue and away from Irvin’s residence. As they turned onto
Cleveland Avenue, Donald, Ray Von, and Marlo heard gunshots fired
from behind them. The three men separated, and Ray Von ran toward
the corner of Cleveland Avenue and 23rd Street. As he reached the
corner of Cleveland Avenue and 23rd Street, Ray Von heard a woman
scream and fall to the ground.

April Penn Bailey (“Bailey”) and Debra Boyd (“Boyd”) were
standing on the corner of Cleveland Avenue and 23rd Street when
they heard gunshots coming from the direction of 24th Street.
Immediately after hearing the first shot, Bailey was struck by a bullet
that entered her stomach area. Bailey fell to the ground and began
crawling into a nearby manhole. Bailey thereafter heard more gun-
shots fired from 24th Street.

After learning that Bailey had been shot, Boyd ran to a nearby
store for help. As she was running to the store, Boyd heard more gun-
shots fired from the direction of 24th Street. In total, Boyd heard
eight gunshots and Bailey heard eight or nine gunshots.
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Winston-Salem Police Department Officer Priscilla Thomas
(“Officer Thomas”) was dispatched to the area of Cleveland Avenue
and 24th Street to investigate an alleged assault with a deadly
weapon. Upon arrival at the scene, Officer Thomas learned that Irvin,
the alleged victim of the assault, had been transported to the hos-
pital. Officer Thomas went to the hospital and spoke to Irvin, who
informed Officer Thomas that he did not want to prosecute the indi-
vidual who stabbed him. Officer Thomas thereafter ordered the
destruction of the evidence gathered by her fellow law enforcement
officers, including seven shell casings collected from the corner of
Cleveland Avenue and 24th Street.

At or around the same time Officer Thomas was dispatched to the
area of Cleveland Avenue and 24th Street, Winston-Salem Police
Department Officer Douglas McGraw (“Officer McGraw”) was dis-
patched to the area to investigate a shooting. As he arrived at the cor-
ner of Cleveland Avenue and 23rd Street, Officer McGraw noticed a
large crowd standing at the intersection. Officer McGraw and other
law enforcement officers began interviewing witnesses in the area.
Based upon the information that the officers collected, a warrant was
subsequently issued for defendant’s arrest.

On 17 June 1998, Officer McGraw observed defendant in the pas-
senger seat of a vehicle traveling in Winston-Salem. Officer McGraw
initiated a vehicle stop and placed defendant under arrest. During the
arrest, Officer McGraw retrieved a loaded handgun from the portion
of the dashboard directly in front of the passenger seat. Defendant
was served with an arrest warrant and transferred to the Forsyth
County Detention Center for an interview. During the interview,
Officer McGraw asked defendant questions and recorded defendant’s
answers in a report.

On 13 August 2001, Defendant was indicted for one count of
assault with a deadly weapon with intent to kill inflicting serious
injury upon Bailey, one count of assault with a deadly weapon with
intent to kill Ray Von, one count of assault with a deadly weapon with
intent to kill Donald, and one count of assault with a deadly weapon
with intent to kill Marlo. At trial, Officer McGraw read the following
pertinent narration from his report:

I transported [defendant] to the jail and interviewed him in the
BT room. ... I asked [defendant] if he would start from the begin-
ning and tell me the entire story. He began saying “the whole
thing began at J’s lounge . . . . J’s lounge is located in the 2500
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block of north Liberty Street. Ray Von Rousseau thought Jay Irvin
hit him from behind but Jay didn’t hit anyone. On June 2nd of
1998, Ray Von, Marlo and Donald Rousseau confronted Jay in
front of his residen[ce] . . .. Ray Von and Jay were fist fighting and
the next thing I knew was that Jay had been stabbed. I ran to help
Jay. After I got to him I helped him to his feet and I noticed a lot
of blood coming from his chest. When Jay got on his feet he fired
one shot at Ray Von who was running toward Cleveland Avenue.
Ray Von fell as if he had been shot but he hadn’t. Donald and
Marlo kept running and I took the gun from Jay and followed. Jay
got in the car and left for the hospital. While I followed—while I
was following the [Rousseaus] I fired eight or nine times at them
while they were running from 24th street towards 23rd on
Cleveland Avenue. . . . I went to [the] hospital to check on my
cousin Jay. While I was at the hospital I saw the ambulance bring
[Bailey] in the emergency [room]. I didn’t know that she ha[d]
been shot. I was in the room with Jay when I heard that she had
been shot.[”] I asked [defendant] if he had shot April. [Defendant]
said “I didn’t shoot her I will admit that I was shooting but I don’t
think I shot her.”

On cross-examination, Officer McGraw read further from his re-
port, which stated that after making the above-detailed statement,
defendant informed Officer McGraw that he had an attorney and
had “telephoned [Bailey] and her father and told them that [he]
wasn’t the person who shot her.”

Defendant presented evidence from Irvin, Irvin’s wife, Tanesha
Irvin (“Tanesha”), and Larry Puryear (“Puryear”). Tanesha testified
that she saw Irvin and Ray Von fighting, and that she saw defendant
“pull[] his gun out” while Donald was approaching the fight. Although
she testified that she heard gunshots fired on the street after the fight,
Tanesha testified that she did not see defendant shoot the weapon
that he was holding.

Irvin testified that on 2 June 1998, defendant was present at a
fight between Irvin and Ray Von. Irvin testified that after he and Ray
Von fought, he realized he had been stabbed. Irvin further testified
that, after being stabbed, he drew his gun and fired one shot at Ray
Von in order to prevent Ray Von from approaching him again.

Puryear testified that he saw the fight between Irvin and Ray Von,
and that he also saw defendant point a gun at Donald during the fight.
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Puryear testified that after Irvin “pulled out a gun and shot one
time[,]” he transported Irvin to the hospital.

On 24 July 2002, the jury found defendant guilty of assault with a
deadly weapon with intent to kill inflicting serious injury upon Bailey,
assault with a deadly weapon with intent to kill Ray Von, assault with
a deadly weapon with intent to kill Donald, and assault with a deadly
weapon with intent to kill Marlo. The trial court subsequently deter-
mined that defendant had a prior felony record level III, and on 2 June
2003, the trial court sentenced defendant to a total of 218 to 269
months imprisonment. Defendant appeals.

The issues on appeal are: (I) whether the trial court erred by
denying defendant’s motion to suppress his custodial statement to
Officer McGraw; (II) whether the trial court erred by denying defend-
ant’s motion to dismiss the charges against him; (IIT) whether the trial
court erred by continuing the trial following the dismissal of a juror;
(IV) whether the trial court erred by failing to give a curative instruc-
tion following a prior misstatement of the charges against defendant;
(V) whether the trial court erred by failing to instruct the jury to dis-
regard testimony following a sustained objection; and (VI) whether
defendant’s due process rights were denied by the destruction of the
shell casings.

[1] Defendant first argues that the trial court committed plain error
by denying his motion to suppress Officer McGraw’s report of defend-
ant’s custodial interview. Defendant asserts that the trial court erred
by finding that defendant voluntarily waived his Miranda rights and
made the statement in the report. We disagree.

We note initially that although he filed a pretrial motion in lim-
ine, defendant did not object at trial to the State’s questions regard-
ing Officer McGraw’s report. In order to preserve a question for
appellate review, N.C. R. App. P. 10(b)(1) (2005) requires “the com-
plaining party to obtain a ruling upon the party’s request, objection or
motion.” When the party’s objection involves the admissibility of evi-
dence, the complaining party must present an objection when the evi-
dence is introduced at trial, even where, as here, the objection was
previously considered in a motion in limine. State v. Hayes, 350 N.C.
79, 80, 511 S.E.2d 302, 303 (1999) (per curiam); but see N.C. Gen. Stat.
§ 8C-1, Rule 103(a)(2) (2003) (effective October 1, 2003) (“Once the
court makes a definitive ruling on the record admitting or excluding
evidence, either at or before trial, a party need not renew an objec-
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tion or offer of proof to preserve a claim of error for appeal.”).
Nevertheless, a criminal defendant may preserve an evidentiary issue
where he or she assigns plain error to the issue on appeal. See N.C. R.
App. P. 10(c)(4).

In the instant case, defendant asserts that the trial court commit-
ted plain error by denying his motion n limine. In support of this
assertion, defendant contends that there was evidence introduced at
the suppression hearing tending to show that he was intoxicated
while being interviewed by Officer McGraw, and therefore he was
unable to voluntarily waive his right to an attorney.

“Plain error exists where, after reviewing the entire record, the
claimed error is so fundamental, so basic, so prejudicial, or so lack-
ing in its elements that justice could not have been done.” State v.
Fleming, 350 N.C. 109, 132, 512 S.E.2d 720, 736, cert. denied, 528 U.S.
941, 145 L. Ed. 2d 274 (1999). “A prerequisite to our engaging in a
‘plain error’ analysis is the determination that the [trial court’s action]
constitutes ‘error’ at all.” State v. Torain, 316 N.C. 111, 116, 340
S.E.2d 465, 468, cert. denied, 479 U.S. 836, 93 L. Ed. 2d 77 (1986). In
the instant case, we conclude that the trial court did not err.

A trial court’s findings of fact regarding a motion to suppress are
conclusive on appeal if supported by competent evidence. State v.
Fernandez, 346 N.C. 1, 11, 484 S.E.2d 350, 357 (1997). The trial court’s
findings of fact must support its conclusions of law, and the trial
court’s conclusions must be “legally correct, reflecting a correct
application of applicable legal principles to the facts found.” Id. (cit-
ing State v. Payne, 327 N.C. 194, 208-09, 394 S.E.2d 158, 166 (1990),
cert. denied, 498 U.S. 1092, 112 L. Ed. 2d 1062 (1991)).

In the instant case, the trial court found that defendant “was
responsive to questions asked about the shooting . . . and the events
surrounding it[,]” that defendant “did understand what was being told
to him and asked by” Officer McGraw, and that defendant “did under-
stand the Miranda rights given and did not ask for a lawyer or indi-
cate that he was represented by a lawyer until the conclusion of the
interview.” The trial court chose not to make “any findings as to
whether [] defendant had consumed any alcohol or not,” but it did
find that “defendant was responsive and understood the rights that
were indicated regardless of whether he had consumed any alcohol
or not in the hours previous to the interview.”

Defendant contends that the trial court’s findings that he vol-
untarily waived his constitutional rights are unsupported by com-



IN THE COURT OF APPEALS 209

STATE v. FISHER
[171 N.C. App. 201 (2005)]

petent evidence. In support of this contention, defendant cites his
own testimony during the suppression hearing, in which defendant
stated that he was arrested at approximately 2:30 a.m., after having
consumed “around 15 shots of Seagram’s Gin” at a local bar.
Defendant testified that he did not recall Officer McGraw reading
him his Miranda rights, and he did not recall making a statement
to Officer McGraw. However, defendant did recall “repeatedly” tell-
ing Officer McGraw that he had hired an attorney and needed to use
the restroom.

“In determining the voluntariness of the confession and the
waiver of Miranda rights, we look to the totality of the circum-
stances.” State v. McKoy, 323 N.C. 1, 21, 372 S.E.2d 12, 23 (1988), sen-
tence vacated on other grounds, 494 U.S. 433, 108 L. Ed. 2d 369
(1990). “While intoxication is a circumstance critical to the issue of
voluntariness, intoxication at the time of a confession does not nec-
essarily render it involuntary. It is simply a factor to be considered in
determining voluntariness.” Id. at 22, 372 S.E.2d at 23 (citations omit-
ted). “The confession ‘is admissible unless the defendant is so intox-
icated that he is unconscious of the meaning of his words.’ ” Id. (quot-
ing State v. Oxendine, 303 N.C. 235, 243, 278 S.E.2d 200, 205 (1981)).

Unless a defendant’s intoxication amounts to mania—that is,
unless he is so drunk as to be unconscious of the meaning of his
words—his intoxication does not render inadmissible his confes-
sion of facts tending to incriminate him. The extent of his intoxi-
cation when the confession was made, however, is a relevant cir-
cumstance bearing upon its credibility, a question exclusively for
the jury’s determination.

State v. Logner, 266 N.C. 238, 243, 145 S.E.2d 867, 871, cert. denied,
384 U.S. 1013, 16 L. Ed. 2d 1032 (1966).

In the instant case, Officer McGraw testified at the suppres-
sion hearing that he read defendant “the Miranda warnings as printed
on the Miranda warnings card[,]” and that defendant “acknowledged
that he understood the warnings” and “waived his right and agreed
to answer any of [Officer McGraw’s] questions.” Officer McGraw fur-
ther testified that he did not smell alcohol on defendant, that defend-
ant was not stumbling or slurring his speech, that defendant did not
seem impaired “in the slightest[,]” and that defendant “made no indi-
cation that he had any difficulty at all” in understanding Officer
McGraw’s questions. Although we note that defendant presented
testimony to the contrary, we further note that “ ‘[i]f there is a con-
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flict between the [S]tate’s evidence and defendant’s evidence on
material facts, it is the duty of the trial court to resolve the conflict
and such resolution will not be disturbed on appeal.’” Fernandez,
346 N.C. at 11, 484 S.E.2d at 357 (quoting State v. Chamberlain, 307
N.C. 130, 143, 297 S.E.2d 540, 548 (1982)). Therefore, in light of the
foregoing, we conclude that ample evidence supports the trial court’s
determination regarding defendant’s intoxication and voluntary
waiver of his Miranda rights.

Defendant maintains that the trial court erred by concluding that
his statement to Officer McGraw was admissible, in that he did not
sign it or otherwise acquiesce to its contents. We disagree.

Generally, a “statement of an accused reduced to writing by
another person, where it was freely and voluntarily made, and where
it was read to or by the accused and signed or otherwise admitted
by him as correct shall be admissible against him.” State v. Boykin,
298 N.C. 687, 693, 259 S.E.2d 883, 887 (1979), cert. denied, 446 U.S.
911, 64 L. Ed. 2d 264 (1980); see State v. Cole, 293 N.C. 328, 334, 237
S.E.2d 814, 818 (1977). In State v. Walker, 269 N.C. 135, 139-41, 152
S.E.2d 133, 137-39 (1967), our Supreme Court held that a defendant
must indicate his acquiescence in the correctness of a written state-
ment in order for it to be tendered by the State as his confession.
However, our courts have since recognized that “the written instru-
ment is admissible, without regard to the defendant’s acquiescence, if
it is a ‘verbatim record of the questions [asked] . . . and the answers’
given by him.” State v. Bartlett, 121 N.C. App. 521, 522, 466 S.E.2d
302, 303 (1996) (quoting State v. Byers, 105 N.C. App. 377, 383, 413
S.E.2d 586, 589 (1992)); see Cole, 293 N.C. at 334-35, 237 S.E.2d at 818
(officer wrote down statements in longhand in “defendant’s own
words” and swore they were defendant’s actual words); State v. Fox,
277 N.C. 1, 25, 175 S.E.2d 561, 576 (1970) (sheriff testified that the
transcription was an “exact copy” of the conversation between him-
self and defendant). Therefore, the Court’s decision in Walker “does
not preclude admission of an unsigned statement taken in longhand”
if it contains a record “of a defendant’s actual responses to the
recorded questions.” State v. Wagner, 343 N.C. 250, 256-57, 470 S.E.2d
33, 36 (1996).

In the instant case, Officer McGraw’s report of his interview with
defendant contains a record of his questions as well as the answers
provided by defendant. Officer McGraw testified at the suppression
hearing that defendant made the statement contained in the report,
and at trial Officer McGraw testified that he “asked the questions to
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[defendant], [defendant] answered and I wrote [defendant’s] answer
down in my report.” There is no indication in the record that Officer
McGraw’s report contains “merely [his own] impressions of the
import of defendant’s statements.” Cole, 293 N.C. at 334-35, 237 S.E.2d
at 818. Instead, the sworn testimony indicates that the report con-
tains the actual answers provided by defendant in response to
Officer’s McGraw’s actual questions. Therefore, in light of the forego-
ing, we conclude that the trial court did not err by admitting into evi-
dence defendant’s statement to Officer McGraw following his arrest.
Accordingly, defendant’s first argument is overruled.

[2] Defendant next argues that the trial court erred by denying his
motion to dismiss the charges against him. Defendant asserts that the
State produced insufficient evidence to demonstrate that he was the
perpetrator of the crimes. We disagree.

When considering a motion to dismiss, the trial court must deter-
mine whether “substantial evidence exists to support each element of
the crime charged and that [the] defendant was the perpetrator[.]”
State v. Morgan, 359 N.C. 131, 161, 604 S.E.2d 886, 904 (2004). “[T]he
trial court must view the evidence in the light most favorable to the
State, giving the State the benefit of all reasonable inferences.” Id.
“[Clontradictions and discrepancies do not warrant dismissal of the
case—they are for the jury to resolve.” State v. Earnhardt, 307 N.C.
62, 67, 296 S.E.2d 649, 653 (1982).

In the instant case, the evidence tends to show that after the fight
between Ray Von and Irvin, someone fired a shot at Ray Von. Donald,
Marlo, and Ray Von thereafter ran down 24th Street and turned onto
Cleveland Avenue toward 23rd Street. While they were running,
Donald, Marlo, and Ray Von heard several more shots fired from
behind them. A bullet from one of these gunshots injured Bailey, who
was standing on the corner of 23rd Street and Cleveland Avenue.
Although both Irvin and Puryear testified that Irvin fired the initial
shot at Ray Von, both Irvin and Puryear further testified that Puryear
transported Irvin to the hospital after the initial shot was fired. In his
statement to Officer McGraw, defendant admitted that he took the
gun from Irvin after Irvin fired the initial shot, and that he thereafter
followed Donald, Marlo, and Ray Von down the street. Defendant
stated that “while [he] was following [Donald, Marlo, and Ray Von],
[he] fired eight or nine times at them while they were running from
24th street towards 23rd on Cleveland Avenue.” Boyd testified that
she heard eight total gunshots and Bailey testified that she heard
eight or nine total gunshots. Considering the foregoing evidence in
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the light most favorable to the State, we conclude that the State
offered sufficient evidence to demonstrate that defendant was the
perpetrator of the crimes for which he was charged. Accordingly, we
overrule defendant’s second argument.

[38] Defendant next argues that the trial court erred by continuing the
trial following the dismissal of a juror. Our review of the record indi-
cates that during the trial, the trial court dismissed one juror due to
his “sleeping problem.” However, there is no indication in the record
that defendant thereafter moved for a mistrial or offered any objec-
tion to the trial court’s continuation of the trial with an alternate
juror. Although we note that defendant has assigned plain error to
this issue on appeal, we also note that our Supreme Court “has only
elected to review unpreserved issues for plain error that involve
instructional errors or the admissibility of evidence.” State wv.
Carpenter, 147 N.C. App. 386, 397, 556 S.E.2d 316, 323 (2001) (citing
State v. Steen, 352 N.C. 227, 536 S.E.2d 1 (2000), cert. denied, 531 U.S.
1167, 148 L. Ed. 2d 997 (2001) and State v. Gregory, 342 N.C. 580, 467
S.E.2d 28 (1996)), disc. review denied, 355 N.C. 217, 560 S.E.2d 143,
cert. denied, 536 U.S. 967, 153 L. Ed. 2d 851 (2002). Thus, in light of
the foregoing, we conclude that defendant has failed to properly pre-
serve this issue for appeal. Accordingly, we overrule defendant’s third
argument.

[4] Defendant next argues that the trial court erred by failing to
give a curative instruction following a prior misstatement of the
charges against him. The record reflects that, at the opening of the
trial, the trial court informed the jury that defendant was being tried
in part for the crime of assault with a deadly weapon inflicting seri-
ous injury upon Bailey. Later in the trial, the State advised the trial
court that “the calendar did not correctly reflect what was indicted”
in 98 CRS 27852, in that it appeared on the calendar that defendant
was indicted for assault with a deadly weapon inflicting serious
injury upon Bailey rather than assault with a deadly weapon with
intent to kill inflicting serious injury upon Bailey. The trial court
inquired as to whether either party wanted to “tell the jury about
that[,]” noting that it “was not sure they paid that much attention to
detail in the beginning[,]” and that “[t]hey know it is a serious assault
charge.” Although defendant did not request a curative instruction at
that time, he now contends that the trial court committed plain error
by not issuing a curative instruction sua sponte. We disagree.

As discussed above, “[a] prerequisite to our engaging in a
‘plain error’ analysis is the determination that the [trial court’s ac-
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tion] constitutes ‘error’ at all.” Torain, 316 N.C. at 116, 340 S.E.2d at
468. Once we have determined that the trial court erred, “ ‘[b]efore
deciding that an error by the trial court amounts to “plain error,” the
appellate court must be convinced that absent the error the jury prob-
ably would have reached a different verdict.”” Id. (quoting State v.
Walker, 316 N.C. 33, 39, 340 S.E.2d 80, 83 (1986)). In the instant case,
we conclude that defendant has failed to meet this burden. Although
the trial court did not give any additional instructions to the jury at
the time the issue was first raised, in its charge to the jury following
presentation of all the evidence, the trial court correctly instructed
the jury that defendant was charged with assault with a deadly
weapon with intent to Kill inflicting serious injury upon Bailey. The
trial court also correctly instructed the jury regarding the elements of
the offense. Defendant has failed to demonstrate how the alleged
error impacted the jury’s verdict. Accordingly, we overrule defend-
ant’s fourth argument.

[6] Defendant next argues that the trial court erred by failing to
instruct the jury to disregard testimony following a sustained objec-
tion. The record reflects that at trial, the State introduced testimony
from Winston-Salem Police Department Detective Brian Frady
(“Detective Frady”). Detective Frady testified that he was employed
by the Winston-Salem Police Department as a crime scene technician,
and that on 2 June 1998, he responded to the area of 24th Street and
Cleveland Avenue in response to an assault with a deadly weapon
call. Detective Frady stated that his investigation of the area pro-
duced seven fired shell casings, each .45 automatic caliber. During
direct examination, the State asked Detective Frady to “[t]ell the jury
the difference between an automatic weapon and a revolver, what
happens to a shell casing[.]” Defendant objected to this question
“unless he is an expert[,]” and the trial court sustained the objection.
Following both parties’ examination of Detective Frady regarding his
experience and training, the trial court again sustained defendant’s
objection. The State thereafter examined Detective Frady as follows:

Q: Have you ever shot an automatic weapon?
A: Yes.

Q: Can you tell the jury what happens when you shoot an auto-
matic weapon with the shell casing[?]

A: Well the shell casing ejects out of the weapon and lands on the
ground somewhere and—
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Q: And have you ever shot a revolver?

Yes.

>

Q: Can you tell the members of the jury what happens when you
shoot a revolver?

A: Well it depends on how many shots it is after you get through
firing the last shot, you have to actually open the gun up and
dump the shells out, they don’t eject after each round is
fired.

Q: So the difference then as you have seen it is that when a
revolver is shot the shell casings stay[] within the revolver?

A: That is correct they stay in the revolver.

Q: And [with an] automatic weapon they are ejected from the
gun, [is] that right?

A: That is correct.

Defendant did not object to this testimony at trial. On appeal, defend-
ant contends that the trial court committed plain error by failing to
instruct the jury to disregard the testimony. We disagree.

N.C. Gen. Stat. § 8C-1, Rule 701 (2003) provides that where a wit-
ness is not testifying as an expert witness, “his testimony in the form
of opinions or inferences is limited to those opinions or inferences
which are (a) rationally based on the perception of the witness and
(b) helpful to a clear understanding of his testimony or the determi-
nation of a fact in issue.” In State v. Shaw, 322 N.C. 797, 370 S.E.2d
546 (1988), our Supreme Court affirmed the trial court’s decision to
allow a police officer to testify that two pairs of shoes showed simi-
lar wearing on their respective heels. The Court noted that “[n]o spe-
cialized expertise or training is required for one to determine that two
shoes share wear patterns|[,]” and that “[s]Juch a determination may be
made by merely observing each pair.” Id. at 809, 370 S.E.2d at 552-53.
Similarly, in the instant case, Detective Frady’s testimony regarding
the location of shell casings when a bullet is fired from two different
weapons was based not upon any “specialized expertise or training,”
but merely upon his own personal experience and observations in fir-
ing different kinds of weapons. Having failed to qualify Detective
Frady as an expert in shell casing ballistics, the State was not pre-
vented from eliciting lay opinion testimony from him. Accordingly,
we overrule defendant’s fifth argument.
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[6] Defendant’s final argument is that his due process rights were
violated by the destruction of the shell casings prior to his trial.
Defendant asserts that the destruction of the shell casings violated
his discovery rights under N.C. Gen. Stat. § 156A-903 and prevented
him from proving that the weapon in his possession when he was
arrested was not involved in the shooting. We disagree.

N.C. Gen. Stat. § 15A-903(e) (2003)! provides as follows:

Reports of Examinations and Tests.—Upon motion of a defend-
ant, the court must order the prosecutor to provide a copy of or
to permit the defendant to inspect and copy or photograph
results or reports of physical or mental examinations or of tests,
measurements or experiments made in connection with the case,
or copies thereof, within the possession, custody, or control of
the State, the existence of which is known or by the exercise of
due diligence may become known to the prosecutor. In addition,
upon motion of a defendant, the court must order the prosecutor
to permit the defendant to inspect, examine, and test, subject to
appropriate safeguards, any physical evidence, or a sample of it,
available to the prosecutor if the State intends to offer the evi-
dence, or tests or experiments made in connection with the evi-
dence, as an exhibit or evidence in the case.

“The State has no statutory duty to provide discovery absent a
request from [the] defendant.” State v. Cummings, 346 N.C. 291, 322,
488 S.E.2d 550, 568 (1997), cert. denied, 522 U.S. 1092, 139 L. Ed. 2d
873 (1998). This Court has previously stated that “[w]hether the
destruction [of evidence] infringes upon the rights of an accused
depends upon the circumstances in each case.” State v. Anderson, 57
N.C. App. 602, 610, 292 S.E.2d 163, 168, disc. review denied, 306 N.C.
559, 294 S.E.2d 372 (1982). “ ‘[U]nless a criminal defendant can show
bad faith on the part of the police, failure to preserve potentially use-
ful evidence does not constitute a denial of due process of law.””
State v. Mlo, 335 N.C. 353, 373, 440 S.E.2d 98, 108 (quoting Arizona v.
Youngblood, 488 U.S. 51, 58, 102 L. Ed. 2d 281, 289 (1988)), cert.
denied, 512 U.S. 1224, 129 L. Ed. 2d 841 (1994).

In the instant case, there is no indication in the record that
defendant filed a discovery request for the shell casings, and defend-

1. While it does not affect our analysis in the instant case, N.C. Gen. Stat.
§ 15A-903 was recently amended by Session Laws 2004-154, s.4. The amended statute
is applicable to cases where the trial date was set pursuant to N.C. Gen. Stat. § 7A-49.4
on or after 1 October 2004.



216 IN THE COURT OF APPEALS

D’AQUISTO v. MISSION ST. JOSEPH’S HEALTH SYS.
[171 N.C. App. 216 (2005)]

ant has neither alleged nor demonstrated any bad faith on the part of
the prosecutor or police department in the destruction of the shell
casings. Officer Thomas testified that she had “no idea [the shell cas-
ings] were related to the stabbing” of Irvin, and that after learning
that Irvin did not wish to prosecute Ray Von, she ordered the destruc-
tion of the evidence gathered during the investigation of the stabbing,
including the shell casings. On cross-examination, Officer Thomas
testified that she “could never ascertain” if the shell casings were
involved in the shootings, and therefore she “had the casings
destroyed because [they] were not related to [her] stabbing case.”
Officer Thomas further testified that “had [she] know[n] that these
two cases were related [she] would have kept the shell casings.” In
light of the foregoing, we conclude that defendant’s due process
rights were not violated by the destruction of the shell casings.
Accordingly, we overrule defendant’s final argument.

In light of the foregoing conclusions, we hold that defendant
received a trial free of prejudicial error.

No error.

Judges McCULLOUGH and STEELMAN concur.

CAROLINE D’AQUISTO, PraNTIFF v. MISSION ST. JOSEPH’S HEALTH SYSTEM,
EMpPLOYER, CAMBRIDGE INTEGRATED SERVICES, SERVICING AGENT, DEFENDANTS

No. COA04-1259
(Filed 5 July 2005)

1. Workers’ Compensation— assault at work—arising from
employment

The Industrial Commission properly concluded in a workers’
compensation case that an assault arose out of plaintiff’s employ-
ment as a cancer analyst at a hospital.

2. Workers’ Compensation— credibility—responsibility of
Commission
Determining credibility in a workers’ compensation case is

the responsibility of the Industrial Commission, not the appellate
court, which does not reweigh the evidence. Furthermore, the
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Commission does not have to explain its findings by attempting
to distinguish the evidence or witnesses it finds credible.

. Workers’ Compensation— characterization and weight of
testimony—Commission’s responsibility

The Industrial Commission in a workers’ compensation case
did not mischaracterize certain testimony, although it did give
less weight to the testimony. Determining credibility is the
Commission’s responsibility.

. Workers’ Compensation— sanctions—investigation and
defense of claim

There was competent evidence to support the Industrial
Commission’s findings of fact regarding defendant’s investigation
and defense of a workers’ compensation case and the
Commission’s imposition of sanctions under N.C.G.S. § 97-88.1.

. Workers’ Compensation— shifting burden of proof—no
citation to opinion of Full Commission

The Industrial Commission did not place the burden of proof
on defendants in a workers’ compensation case. Although
defendants cited pages from the transcript of the hearing before
the Deputy Commissioner, they did not cite anything in the full
Commission’s opinion and award to demonstrate that it shifted
the burden of proof.

. Workers’ Compensation— acceptance of evidence—credi-
bility determination—responsibility of Commission

The acceptance of evidence by the Industrial Commission in
a workers’ compensation case, and the discounting of other
evidence, was a credibility determination rather than the ap-
plication of a standard of proof, and lies solely with the
Commission. Furthermore, the Commission does not have to
explain its findings by distinguishing the evidence it does or
does not find credible.

. Workers’ Compensation— burden of proof—Commission
rule-making authority

Rule 601 of the Workers’ Compensation Rules does not
impermissibly shift the burden of proof and deny defendants’ due
process. The General Assembly has specifically vested the
Industrial Commission with the ability to make rules governing
Workers’ Compensation cases. Defendants neither made argu-
ments nor cited authority for denial of due process.
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Appeal by Defendants from Opinion and Award entered 20 May
2004 by the North Carolina Industrial Commission. Heard in the Court
of Appeals 6 June 2005.

Ganly & Ramer, PL.L.C., by Thomas F. Ramer, for plaintiff-
appellee.

Van Winkle, Buck, Wall, Starnes & Davis, PA., by Allan R.
Tarleton, for defendants-appellants.

WYNN, Judge.

Under the Workers’ Compensation Act, an injury is only com-
pensable if it is the result of an “accident arising out of and in the
course of the employment[.]” N.C. Gen. Stat. § 97-2(6) (2004). In this
case, the employer acknowledges that an assault upon Plaintiff-
employee occurred “in the course of” her employment but argues that
it did not “arise out of” her employment. For the reasons given in
Wake County Hosp. Sys., Inc. v. Safety Nat’l Cas. Corp., 127 N.C.
App. 33, 487 S.E.2d 789, disc. review denied, 347 N.C. 410, 494 S.E.2d
600 (1997), we hold that the full Commission properly concluded that
the assault “arose out of” Plaintiff’s employment. We further uphold
the full Commission’s Opinion and Award on the remaining issues
presented on appeal.

The record on appeal shows that on 30 April 2001, Plaintiff
Caroline D’Aquisto, a cancer analyst at Defendant Mission St.
Joseph’s Health System (“Mission Health System”), arrived at her
office at approximately 6:00 a.m. At approximately 7:15 a.m. Ms.
D’Aquisto left her office on the first floor to go to the morgue on the
second floor. She carried paperwork needed to confirm the causes of
death of individuals who had died the previous week.

While Ms. D’Aquisto waited in front of the first floor main staff
elevators, a man wearing green scrubs approached her. After
exchanging a few words, the man walked up to her and said, “Selene
... We'’re going to finish it.” Ms. D’Aquisto testified that he grabbed
her breasts and nipples, turned them, and brought her to her knees.
Ms. D’Aquisto broke away and ran into the stairwell. But the man pur-
sued her, grabbed her from behind, grabbed her hair and her groin
area, and pulled her down the steps. Ultimately, Ms. D’Aquisto broke
free, ran up the steps to the second floor, opened the door, and fell
into the arms of a co-worker, A.J. Ward.

Mr. Ward, a twenty-one year employee at Mission Health System,
corroborated Ms. D’Aquisto’s testimony, stating that she came out
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of the stairwell with a man behind her “[a]nd it seemed like he was
over the top of her trying to—trying to grab her again[.]” Ms.
D’Aquisto fell into his arms and said “A.J., I don’t know the man.” The
man ran away.

After the incident, Ms. D’Aquisto returned to her office and pro-
vided an account of the assault to security personnel. Ms. D’Aquisto
then filled out a security incident report. Later that morning, Ms.
D’Aquisto reported the incident to the Asheville Police Department.

The next day, Ms. D’Aquisto met with Linda Anderson, director of
post-op surgical services, and Jerri Mitchell, director of endoscopy.
Ms. Anderson testified that Ms. D’Aquisto was very upset, had several
torn fingernails, scrapes on her shins, and a “hand print” bruise on a
breast. Ms. Mitchell testified that she observed “some bruises on her
chest and on her breasts and they were pretty impressive.”

After the incident, Mission Health System sent out an e-mail alert-
ing employees that an employee had been “inappropriately touched.”
The employee newspaper later described it as a more violent attack.

On 21 May 2001, Mission Health System security notified Ms.
D’Aquisto that the alleged attacker had been spotted on the hospital
premises and she and Mr. Ward were asked to identify him. Mr. Ward
positively identified the man, who was later determined to be Charles
Greene, a sitter! for Diversified Personnel. Mr. Greene was later
charged with assault and found not guilty.

On 25 May 2001, Karen Blicher, Director of Mental Health
Education at Mountain Area Health Education Center specializing in
women’s psychological issues including sexual assault, evaluated Ms.
D’Aquisto. Ms. Blicher testified that “by the end of that first interview
it was very clear to me that she was experiencing posttraumatic
stress disorder of the acute kind.” On 29 May 2001, Ms. Blicher rec-
ommended that Ms. D’Aquisto take a week off of work.

On 31 May 2001, Dr. Steven Mendelsohn, a board-certified
internist and rheumatologist, evaluated Ms. D’Aquisto. He found:

That her neck was very stiff compared to before [the assault]. She
had a lot of muscle spasms around the neck, extending across the
shoulders and into the back. She had a slight loss of movement in

1. A sitter is privately hired by the patient and/or patient’s family to sit in the hos-
pital room with the patient. The family hired Mr. Greene through Diversified Personnel.
Mr. Greene was not an employee of Mission Health System.
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both shoulders. And her upper and lower back were quite sore.
She had diffuse old bruises in her chest wall, and her lower back
was quite tender.

Dr. Mendelsohn prescribed an anti-depressant, anti-inflammatories,
pain medication, and sleeping pills. On 13 June 2001, Dr. Mendelsohn
gave Ms. D’Aquisto a written note taking her out of work for a month.

On 4 June 2001, Dr. Karen Dedman, a family-practice physician,
examined Ms. D’Aquisto who reported that she “was having vomiting,
was terrified, not sleeping, roaring in her ears, coughing to the point
of vomiting.” Dr. Dedman observed fading bruises on her breast,
upper abdomen, and in her left groin. Dr. Dedman diagnosed Ms.
D’Aquisto with “severe acute stress reaction” and felt she was un-
able to work. Dr. Dedman testified that as a result of the assault
Ms. D’Aquisto “had a severe stress reaction psychologically[,] . . . an
exacerbation of her underlying left neck pain with underlying degen-
erative disk disease[,]” psoriasis, psoriatic arthritis, sleep disorder,
and panic attacks.

In September 2001, Ms. D’Aquisto began seeing Dr. William
Anixter, a psychiatrist. After the initial visits, Dr. Anixter diagnosed
Ms. D’Aquisto with posttraumatic stress disorder, chronic type. Upon
continued treatment, Dr. Anixter also diagnosed Ms. D’Aquisto with
depression which was caused by many events, which included the
assault, criminal trial, her sister’s death, and her husband’s disap-
pearance. Dr. Anixter testified that Ms. D’Aquisto was unable to
work and prescribed for her various anti-depressants and anti-
anxiety medication.

Dr. Claudia Coleman, a psychologist, examined Ms. D’Aquisto at
the request of Mission Health System’s counsel. Dr. Coleman per-
formed two tests on Ms. D’Aquisto and examined her history, but did
not have any notes from Dr. Anixter at the time she made her re-
port nor did she have an accurate history of Ms. D’Aquisto’s past
treatment for depression. At the time of the examination, Ms.
D’Aquisto was taking a variety of medications. Dr. Coleman was
unable to give an opinion to any degree of medical certainty about
the origin of Ms. D’Aquisto’s panic attacks. Dr. Coleman opined that
Ms. D’Aquisto did not have posttraumatic stress disorder, but “anxi-
ety disorder, not otherwise specified, in partial remission with de-
pendent personality traits.”

This case came for hearing before Deputy Commissioner
Edward Garner, Jr. who awarded Ms. D’Aquisto ongoing total dis-
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ability compensation, medical and psychological expenses, and
ordered Mission Health System to pay costs and attorney’s fees. On
20 May 2004, the full Commission filed an Opinion and Award af-
firming the prior award. Defendants—Mission Health System and its
insurance carrier servicing agent, Cambridge Integrated Services,
Inc.—appealed.

On appeal?, Defendants argue that the full Commission erred by
(1) concluding that Ms. D’Aquisto’s assault arose out of her employ-
ment; (2) disregarding competent evidence; (3) making findings of
fact unsupported by competent evidence; and (4) imposing sanctions
against Defendants. Defendants also argue that the Industrial
Commission’s rules and standards of assessing evidence deprived
Defendants of due process. We disagree.

[1] First, Defendants argue that the full Commission erred in con-
cluding that Ms. D’Aquisto’s assault arose out of her employment.

Under the Workers’ Compensation Act, an injury is compensable
only if it is the result of an “accident arising out of and in the course
of the employment[.]” N.C. Gen. Stat. § 97-2(6) (2004). “Whether an
injury arose out of and in the course of employment is a mixed ques-
tion of law and fact, and the Industrial Commission’s findings in this
regard are conclusive on appeal if supported by competent evidence.”
Culpepper v. Fairfield Sapphire Valley, 93 N.C. App. 242, 247, 377
S.E.2d 777, 780, aff’'d, 3256 N.C. 702, 386 S.E.2d 174 (1989) (citing
Gallimore v. Marilyn’s Shoes, 292 N.C. 399, 402, 233 S.E.2d 529, 531
(1977)). The employee must establish both the “arising out of” and “in
the course of” requirements to be entitled to compensation. Roberts

2. The standard of review for this Court in reviewing an appeal from the full
Commission is limited to determining “whether any competent evidence supports the
Commission’s findings of fact and whether the findings of fact support the
Commission’s conclusions of law.” Deese v. Champion Int’'l Corp., 352 N.C. 109, 116,
530 S.E.2d 549, 553 (2000). Our review “ ‘goes no further than to determine whether the
record contains any evidence tending to support the finding.” ” Adams v. AVX Corp.,
349 N.C. 676, 681, 509 S.E.2d 411, 414 (1998) (citation omitted). The full Commission’s
findings of fact “are conclusive on appeal when supported by competent evidence,”
even if there is evidence to support a contrary finding, Morrison v. Burlington Indus.,
304 N.C. 1, 6, 282 S.E.2d 458, 463 (1981), and may be set aside on appeal only “when
there is a complete lack of competent evidence to support them[.]” Young v. Hickory
Bus. Furniture, 353 N.C. 227, 230, 538 S.E.2d 912, 914 (2000). It is not the job of this
Court to re-weigh the evidence. Adams, 349 N.C. at 681, 509 S.E.2d at 414. Further, all
evidence must be taken in the light most favorable to the plaintiff, and the plaintiff “is
entitled to the benefit of every reasonable inference to be drawn from the evidence.”
Deese, 3562 N.C. at 115, 530 S.E.2d at 553.
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v. Burlington Indus., Inc., 321 N.C. 350, 3564, 364 S.E.2d 417, 420
(1988). Defendants conceded at the hearing that the assault occurred
“in the course of” Ms. D’Aquisto’s employment, but contend that it did
not “arise out of” her employment.

The words “arising out of the employment” refer to the origin or
cause of the accidental injury. Roberts, 321 N.C. at 354, 364 S.E.2d at
420. Thus, our first inquiry “is whether the employment was a con-
tributing cause of the injury.” Id. at 355, 364 S.E.2d at 421.

The record on appeal shows that as a part of her regular job
duties Ms. D’Aquisto had to leave her office and walk to the morgue,
which was located on another floor. Therefore, her reason for walk-
ing to the morgue that day was for the purpose of performing her job.
See Culpepper, 93 N.C. App. at 248-49, 377 S.E.2d at 781 (the plaintiff
was sexually assaulted after she stopped to help a guest with car trou-
ble because she had been directed to always be helpful to guests;
since her decision to stop had its origin in her employment the
injuries arose out of her employment). This evidence supports the full
Commission’s determination that Ms. D’Aquisto’s employment was a
contributing cause of the injury.

“Second, a contributing proximate cause of the injury must be a
risk inherent or incidental to the employment, and must be one to
which the employee would not have been equally exposed apart from
the employment.” Id. at 248, 377 S.E.2d at 781 (citing Gallimore, 292
N.C. at 404, 233 S.E.2d at 533). Under this “increased risk” analysis,
the “causative danger must be peculiar to the work and not common
to the neighborhood.” Gallimore, 292 N.C. at 404, 233 S.E.2d at 533
(citation omitted).

The full Commission relied on Wake County Hosp. Sys., Inc., 127
N.C. App. 33, 487 S.E.2d 789, in concluding that Ms. D’Aquisto’s
injuries arose out of her employment. In Wake County, the employee
was “abducted from the employee parking lot, she was assaulted and
killed on an adjacent street, she was carrying work materials, and the
assailant was a co-employee.” Id. at 39, 487 S.E.2d at 792. This Court
held that, following the reasoning in Culpepper, the facts were suffi-
cient to show a causal relationship between the employee’s employ-
ment and her death. Id. at 39-40, 487 S.E.2d at 792; see also
Culpepper, 93 N.C. App. at 249-50, 377 S.E.2d at 782 (the plaintiff’s
injuries arose out of her employment because the nature of the plain-
tiff’s employment as a cocktail waitress placed her at an increased
risk of sexual assault not shared by the general public); Pittman v.
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Twin City Laundry & Cleaners, 61 N.C. App. 468, 473, 300 S.E.2d
899, 902 (1983) (employee’s death arose out of his employment where
he was working at the time of the shooting, the shooting occurred on
the employer’s premises, and the shooting was caused by an argu-
ment between two co-employees); but see Gallimore, 292 N.C. at
404-05, 233 S.E.2d at 533 (employee’s assault and death did not arise
out of her employment where employee had completed work at a
store in a mall, was not carrying any work materials, and was
assaulted in the mall parking lot).

The full Commission found that Ms. D’Aquisto was at an
“increased risk” for an assault not because of the nature of her job,
but because her job duties required her to walk to areas of the hospi-
tal where there were “few, if any, people in her vicinity.” Nonetheless,
Defendants argue that no competent evidence supported the full
Commission’s finding of fact number twenty-six that Ms. D’Aquisto’s
work takes her to areas of the hospital where there are few people.
Finding of fact twenty-six states:

ek

26. Regardless of whether or not Mr. Greene was plaintiff’s
assailant, the Full Commission finds that a man wearing scrubs
at Mission had the appearance of a legitimate business purpose
in being there. Although the majority of plaintiff’s work did oc-
cur at her desk, her job duties required her to carry business
records to the morgue on a regular basis, causing her to be
present in areas of the hospital with few, if any, people in her
vicinity. Thus, the Full Commission finds that plaintiff was as an
increased risk of being exposed to an assailant not by virtue of
her job as a cancer analyst, but rather because of where her job
duties took her—the morgue and other such places with few, if
any, people in her vicinity.

We, however, find that the record on appeal shows competent evi-
dence to support the finding that Ms. D’Aquisto’s job duties took her
out of her office to other areas of the hospital. Indeed, Ms. D’Aquisto
testified that a part of her normal job duties required her to go to the
morgue every Monday to verify causes of death. Her office was on the
first floor and the morgue is on the second floor, causing her to have
to either use a stairwell or wait for an elevator. The record shows that
Ms. D’Aquisto was assaulted in front of the staff elevators on the first
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floor, with no person visible to Ms. D’Aquisto but the man who
assaulted her. The staff elevators are at least “[a] football field” away
from the main hospital lobby and behind the patient elevators. At
approximately 7:15 a.m. when Ms. D’Aquisto was waiting for the ele-
vators the lights were still dim at the lobby entrance. On the morning
Ms. D’Aquisto was assaulted, Mr. Ward testified that, “At that time, it
wasn’t too busy that morning[.]”

As Plaintiff “is entitled to the benefit of every reasonable infer-
ence to be drawn from the evidence[,]” Deese, 3562 N.C. at 115, 530
S.E.2d at 553, this evidence supports the full Commission’s finding
that on the morning of 30 April 2001, Ms. D’Aquisto’s job duties took
her to an area of the hospital where there were few other people
around. Moreover, the record shows competent evidence to support
finding that Ms. D’Aquisto was at an “increased risk,” assaulted inside
the hospital, carrying business records at the time, and by a man
wearing scrubs who appeared to have legitimate business at the hos-
pital. Accordingly, we hold that the full Commission properly con-
cluded that the assault “arose out of” her employment. See Wake
County Hosp. Sys., Inc., 127 N.C. App. at 39, 487 S.E.2d at 792.

[2] Second, Defendants argue that the full Commission erred in
impermissibly disregarding competent evidence as to whether the
assault on Ms. D’Aquisto actually occurred and as to Ms. D’Aquisto’s
credibility and demeanor. Determining credibility of witnesses is the
responsibility of the full Commission, not this Court. Adams, 349 N.C.
at 681, 509 S.E.2d at 413. This Court does not re-weigh the evidence.
Id., 509 S.E.2d at 414. Furthermore, “the Commission does not have
to explain its findings of fact by attempting to distinguish which evi-
dence or witnesses it finds credible.” Deese, 352 N.C. at 116, 530
S.E.2d at 553. Thus, we hold that this argument is without merit.

[38] Third, Defendants argue that a portion of finding of fact number
forty-five mischaracterizes Dr. Coleman’s testimony and is not sup-
ported by competent evidence. Finding of fact forty-five, in pertinent
part, states:

skeksk

45. ... However, when presented with the actual findings of fact,
including the eyewitness testimony of A.J. Ward, Dr. Coleman
admitted that the attack could not have been a dissociative
episode.

skeksk
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Dr. Coleman testified as follows:

Q: My question is, if that’s true—if, for example, A. J. Ward, who’s
an employee, says they fell out into my arms and the guy ran
away and he was reaching toward her breasts, that’s not a disso-
ciative episode, that’s a physical act, isn’t it?

A: Your description of it is a physical act. That’s absolutely true.

Q: And if that were true, if a judge has said that is what hap-
pened, that would not be a dissociative episode.

A: That part of it, no.

ek

Q: ... Butif those are the facts as testified by Ms. D’Aquisto and
Mr. A. J. Ward, who now you've got a third person who was either
engaged in a dissociative episode with her—

A: No. You have someone that saw part of her story.

Mr. Ward testified that Ms. D’Aquisto came out of the stairwell with a
man behind her “[a]nd it seemed like he was over the top of her try-
ing to—trying to grab her again[.]” Ms. D’Aquisto fell into his arms
and the man ran away. Dr. Coleman testified that since there was an
eyewitness, at least the portion of the assault—Ms. D’Aquisto coming
out of a stairwell with a man trying to grab her from behind—could
not have been a dissociative episode.

We hold that the full Commission did not mischaracterize Dr.
Coleman’s testimony. Although the full Commission afforded less
weight to Dr. Coleman’s testimony, determining credibility of wit-
nesses is the responsibility of the full Commission, not this Court.
Adams, 349 N.C. at 681, 509 S.E.2d at 413.

[4] Next, Defendants argue that the findings of facts concerning its
investigation and defense are not supported by competent evidence
and that the full Commission erred by imposing sanctions against
Defendants under section 97-88.1 of the North Carolina General
Statutes.3 We disagree.

The Industrial Commission may assess costs and attorney’s fees
if it determines that “any hearing has been brought, prosecuted, or

3. We note that Plaintiff-Appellee’s brief exceeded the page limitations for
briefs filed in the North Carolina Court of Appeals. N.C. R. App. P. 28(j) (thirty-five
page limit). Therefore, we do not consider that portion of the brief which exceeds the
page limitation.
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defended without reasonable ground[.]” N.C. Gen. Stat. § 97-88.1
(2004). “The decision of whether to make such an award, and the
amount of the award, is in the discretion of the Commission, and its
award or denial of an award will not be disturbed absent an abuse of
discretion.” Troutman v. White & Simpson, Inc., 121 N.C. App. 48,
54-55, 464 S.E.2d 481, 486 (1995), disc. review denied, 343 N.C. 516,
472 S.E.2d 26 (1996). An abuse of discretion results only where a deci-
sion is “ ‘manifestly unsupported by reason or is so arbitrary that it
could not have been the result of a reasoned decision.’” Long wv.
Harris, 137 N.C. App. 461, 465, 528 S.E.2d 633, 635 (2000) (quoting
State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988)). “In
determining whether a hearing has been defended without reason-
able ground, the Commission (and a reviewing court) must look to
the evidence introduced at the hearing. ‘The test is not whether the
defense prevails, but whether it is based in reason rather than in stub-
born, unfounded litigiousness.” ” Cooke v. P.H. Glatfelter/Ecusta, 130
N.C. App. 220, 225, 502 S.E.2d 419, 422-23 (1998) (quoting Sparks v.
Mountain Breeze Rest., 55 N.C. App. 663, 665, 286 S.E.2d 575, 576
(1982)). Defendants argue that they had reasonable ground to defend
themselves as there were “doubts about the relationship between
Plaintiff’s injuries and her story of an assault on April 30 (sic) ....”
(Def. Br. 33).

Defendants contest the following findings of fact related to the
award of costs and attorney’s fees:

46. Defendants presented no witnesses at hearing before the
Deputy Commissioner, and offered only one exhibit (plain-
tiff’s job evaluation) in the three days of hearings. All of the wit-
nesses offered by plaintiff, and their statements, were readily
available to defendants to consider in their investigation and sub-
sequent denial of this matter. Most of the 21 documentary
exhibits entered into evidence by plaintiff were readily avail-
able to defendants for investigation, if one had been prop-
erly undertaken. When asked by the Deputy Commissioner why
he was defending this case, counsel replied, “We don’t know
what happened.”

47. Defendants possessed documents that confirmed plaintiff
accounts of the attack, which they refused to make available to
the plaintiff. She was required to file a Motion to Compel to
obtain such documents.

skeksk
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49. As a result of defendants’ failure to perform a reasonable
investigation of this matter, and based upon defendants’ refusal
to admit plaintiff was even assaulted, despite eyewitness testi-
mony, plaintiff was required to prosecute a three day hearing,
presenting at least ten witnesses and twenty-one exhibits. Thus,
the Full Commission finds defendants’ defense of this matter was
based on stubborn, unfounded litigiousness.

50. As a result of defendants unreasonable and unjustified de-
fense of his (sic) matter, and their pattern and practice of unrea-
sonable defense and bad faith, the Full Commission finds that an
award of twenty-five percent (25%) of the total indemnity benefits
recovered is reasonable.

The record indicates that Defendants presented no witnesses
at the hearing before the Deputy Commissioner. But the record does
show that Defendants issued a subpoena for Mr. Greene and had
it delivered to the sheriff. The transcripts from Mr. Greene’s crimi-
nal trials were entered into the record. The record shows that the
Deputy Commissioner admitted seven exhibits offered by De-
fendants, not one as finding of fact number forty-six indicates. Also
Defendants’ counsel did state that Defendants did not know what
happened as they questioned Ms. D’Aquisto’s credibility. Despite
the mistake regarding the number of exhibits submitted by De-
fendants, there is competent evidence to support the remainder of
finding of fact forty-six.

The record shows that there is competent evidence to support
finding of fact forty-seven. On 14 October 2002, the Deputy
Commissioner filed an Order for Production of Documents. The order
stated that it “now appear[ed] defendants [had] failed to comply with
the standing bench order to produce the Risk Management records
and file[.]” There is also evidence in the record to support the finding
that Defendants failed to perform a reasonable investigation causing
the hearing to last three-days and depose six other witnesses. At the
hearing, the Deputy Commissioner stated that:

MR. TARLETON: I've been practicing before [the Industrial
Commission] for twenty years and I've never had [a motion for
discovery] allowed.

THE CourT: Have you ever asked me?

MR. TARLETON: No, sir, I have not.

skefesk
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THE COURT: ...Mr. Ramer [Plaintiff’s counsel] had to file Motions
with me just for me to order you to turn over some documents.
Then I had come up (sic) and do an in-camera inspection of
things that didn’t make any difference anyway. Then you attacked
the Constitution of the United States on the due-process clause.

MR. TARLETON: Well, I certainly am not attacking the Constitu-
tion of the United States. I am invoking the Constitution of the
United States.

THE COURT: TI'll use the word “invoking” the Constitution of the
United States. Then you say here today almost, “We don’t think
we should turn over things because is (sic) no discovery.” And
we've been discovering in—in workers’ comp cases the history of
the Industrial Commission. People do that all the time.

MR. TARLETON: You've—you've experienced a different history
than I have. I can tell you that.

THE CoURT: You don’t do any discovery in your workers’ comp
case?

MR. TARLETON: I do my best and—and I've given up trying to ask
for leave to depose a plaintiff. I'll never get that. I can assure you
of that. . ..

This exchange indicates that Defendants’ counsel inhibited discovery
and failed properly to investigate by not even making a motion for
discovery, due to his anticipation of its being denied. Therefore, there
is competent evidence to support findings of fact forty-nine and fifty.
As there was competent evidence to support the findings of fact, the
full Commission did not abuse its discretion in awarding costs and
attorney’s fees, as the findings were not manifestly unsupported by
reason. Troutman, 121 N.C. App. at 54-55, 464 S.E.2d at 486.

[6] Next, Defendants argue that the full Commission impermissibly
placed on them the burden to prove that Ms. D’Aquisto had not been
assaulted. The plaintiff has the burden of proving that the claim is
compensable, which includes proving that the accident occurred.
Henry v. A. C. Lawrence Leather Co., 231 N.C. 477, 479, 57 S.E.2d
760, 761 (1950). Defendants reference multiple pages in the hearing
transcript before the Deputy Commissioner for support of their con-
tention, however, they fail to cite any part of the full Commission’s
Opinion and Award that demonstrates the full Commission impermis-
sibly shifted the burden of proof. We have carefully reviewed the
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entire record and find nothing to indicate that either the Deputy
Commissioner or the full Commission improperly placed a burden of
proof on Defendants. In fact when discussing Defendants’ theory that
no assault actually occurred, Defendant’s counsel stated, “I don’t
believe I have the burden to prove that scenario.” The Deputy
Commissioner responded, “I agree.” The Deputy Commissioner
understood that Ms. D’Aquisto had the burden to prove all elements
of compensability. We find no error.

[6] Next, Defendants contend that the full Commission applied the
incorrect standard of proof by using the appellate review standard of
“any competent evidence.” Defendants argue that this is evident in
the full Commission accepting evidence favorable to Ms. D’Aquisto
and discounting evidence in favor of them. This is not a standard of
proof, but a credibility determination which is solely the responsibil-
ity of the full Commission. Adams, 349 N.C. at 681, 509 S.E.2d at 413.
Furthermore, “the Commission does not have to explain its findings
of fact by attempting to distinguish which evidence or witnesses it
finds credible.” Deese, 352 N.C. at 116, 530 S.E.2d at 553. We find this
argument to be without merit.

Next, Defendants argue that the full Commission’s adoption of
portions of Ms. D’Aquisto’s proposed opinion and award is a failure to
properly weigh the evidence. Since Defendants failed to cite any
authority to support this argument, it is deemed abandoned. N.C. R.
App. P. 28(b)(6).

[7] Finally, Defendants contend that Rule 601 of the Workers’
Compensation Rules impermissibly shifts the burden of proof and
denied them due process. We disagree.

Rule 601 of the Workers’ Compensation Rules provides in perti-
nent part:

The detailed statement of the basis of denial shall set forth a
statement of the facts, as alleged by the employer, concerning the
injury or any other matter in dispute; a statement identifying the
source, by name or date and type of document, of the facts
alleged by the employer; and a statement explaining why the
facts, as alleged by the employer, do not entitle the employee to
workers’ compensation benefits.

Defendants argue that “Rule 601’s requirement of an employer
to come forward with any evidence to rebut a plaintiff’s claim ef-
fectively shifts the burden of proof to the employer at the outset
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of a claim and deprives the employer of procedural due process.”
(Def. Br. 30).

The General Assembly has specifically vested the North Carolina
Industrial Commission with the ability to make rules governing
Workers’ Compensation cases. N.C. Gen. Stat. § 97-80 (2004) (“The
Commission may make rules, not inconsistent with this Article, for
carrying out the provisions of this Article.”). Furthermore,

[t]he North Carolina Industrial Commission has the power not
only to make rules governing its administration of th