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THE COURT OF APPEALS
OF
NORTH CAROLINA

Chief Judge
JOHN C. MARTIN

Judges

JAMES A. WYNN, JR. ANN MARIE CALABRIA
LINDA M. McGEE RICHARD A. ELMORE
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DONALD L. SMITH ALBERT S. THOMAS, JR.
CHARLES L. BECTON LORETTA COPELAND BIGGS
ALLYSON K. DUNCAN ALAN Z. THORNBURG

SARAH PARKER PATRICIA TIMMONS-GOODSON
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Leslie Hollowell Davis

Assistant Director
Daniel M. Horne, Jr.

Staff Attorneys
John L. Kelly
Shelley Lucas Edwards
Bryan A. Meer
David Alan Lagos
Kathleen Naggs Bolton

ADMINISTRATIVE OFFICE OF THE COURTS

Director
Ralph A. Walker

Assistant Director
David F. Hoke
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DISTRICT

3A
6A
6B
TA

7B
7BC

3B

4A
4B

8A
8B

9A
10

14

15A

15B

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

J. RICHARD PARKER

JERRY R. TILLETT

WiLLiaM C. GRIFFIN, JR.

W. RUSsSELL DUKE, JR.
CLIFTON W. EVERETT, JR.
ALMA L. HINTON

CY A. GRANT, SR.

QUENTIN T. SUMNER

MicroN F. (ToBy) FiTcH, JR.
FrANK R. BROWN

Second Division

BENJAMIN G. ALFORD
KENNETH F. CROW
JonN E. NOBLES, JR.
RUSSELL J. LANIER, JR.
CHARLES H. HENRY

W. ALLEN COBB, JR.
JAY D. HOCKENBURY
PuyLLIS M. GORHAM!
PauL L. JONES

JERRY BRASWELL

Third Division

RoBERT H. HOBGOOD
HeNrY W. HIGHT, JR.

W. OsMOND SMITH III
DoNALD W. STEPHENS
ABRAHAM P. JONES
HowarD E. MANNING, JR.
MICHAEL R. MORGAN
PauL C. GESSNER

PauL C. RIDGEWAY
ORLANDO F. HUDSON, JR.
A. LEON STANBACK, JR.
RONALD L. STEPHENS
KeNNETH C. TITUus

J. B. ALLEN, JR.

JAMES CLIFFORD SPENCER, JR.
CArL Fox

R. ALLEN BADDOUR

ADDRESS

Manteo
Manteo
Williamston
Greenville
Greenville
Halifax
Windsor
Rocky Mount
Wilson
Tarboro

New Bern
New Bern
Greenville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Kinston
Goldsboro

Louisburg
Henderson
Yanceyville
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Durham
Durham
Durham
Durham
Burlington
Burlington
Chapel Hill
Chapel Hill



DISTRICT

11A
11B
12

13

16A
16B

17A

17B

18

19B
21

23

19A
19C
19D
20A
20B

22

26A

256B

26

JUDGES
Fourth Division

FRANKLIN F. LANIER
THOMAS H. Lock

E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON
JAMES F. AMMONS, JR.
WiLLIAM C. GORE, JR.
OrLA M. LEwis
RicHARD T. BROWN
RoBERT F. FLOYD, JR.
GARY L. LOCKLEAR

Fifth Division

EDWIN GRAVES WILSON, JR.
RicHARD W. STONE

A. MOSES MASSEY

ANDY CROMER
CATHERINE C. EAGLES
HENRY E. FRYE, JR.
LiNDsAY R. Davis, Jr.
JoHN O. Craig III

R. STUART ALBRIGHT
VANCE BRADFORD LONG
JupsoN D. DERAwmUS, Jr.
WIiLLIAM Z. WooD, JR.

L. TopD BURKE

RonaLD E. SPIvEY
EDGAR B. GREGORY

Sixth Division

W. ERWIN SPAINHOUR
JOHN L. HOLSHOUSER, JR.
JAMES M. WEBB
MICHAEL EARLE BEALE
SusaN C. TAYLOR

W. DaviD LEE

MARK E. KrAss
KIMBERLY S. TAYLOR
CHRISTOPHER COLLIER

Seventh Division

BEVERLY T. BEAL
ROBERT C. ERVIN
TiMOTHY S. KINCAID
NATHANIEL J. POOVEY
ROBERT P. JOHNSTON
W. ROBERT BELL
RicHARD D. BONER
J. GENTRY CAUDILL

viii

ADDRESS

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Southport
Laurinburg
Lumberton
Pembroke

Eden
Wentworth

Mt. Airy

King
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Asheboro
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
North Wilkesboro

Concord
Salisbury
Whispering Pines
Wadesboro
Monroe

Monroe
Lexington
Hiddenite
Mooresville

Lenoir
Morganton
Hickory
Hickory
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27TA

27B

24

28

29A
29B
30A
30B

JUDGES

DaviD S. CAYER

YVONNE EvaNns

Linwoobp O. Foust

JESSE B. CALDWELL III
TiMOoTHY L. PATTI
FORREST DONALD BRIDGES
JAMES W. MORGAN

Eighth Division

JAMES L. BAKER, JR.
CHARLES PHILLIP GINN
DENNIS JAY WINNER
RoNALD K. PAYNE
LAURA J. BRIDGES
MARK E. POWELL
JAaMEs U. DowNs
JANET MARLENE HYATT

SPECIAL JUDGES

KARL ADKINS

STEVE A. BALOG
ALBERT Di1Az

RicHARD L. DOUGHTON
THOMAS D. HAIGWOOD
JAMES E. HARDIN, JR.
D. Jack HOOKS, JR.
JACK W. JENKINS
JonN R. JoLLy, Jr.
RiPLEY EAGLES RAND
JonN W. SmiTH

BEN F. TENNILLE
GARY E. TRAWICK, JR.

EMERGENCY JUDGES

W. DOUGLAS ALBRIGHT
HENRY V. BARNETTE, JR.
ANTHONY M. BRANNON
STAFFORD G. BULLOCK
NARLEY L. CASHWELL

C. PRESTON CORNELIUS
B. CraiG ELLIS

LARRY G. FOrRD

ERNEST B. FUuLLWOOD
HowaRD R. GREESON, JR.
ZORO J. GUICE, JR.
MicHAEL E. HELMS
CLARENCE E. HORTON, JR.

ADDRESS

Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby

Shelby

Marshall
Marshall
Asheville
Asheville
Marion
Rutherfordton
Franklin
Waynesville

Charlotte
Burlington
Charlotte
Sparta
Greenville
Durham
Whiteville
Morehead City
Raleigh
Raleigh
Wilmington
Greensboro
Burgaw

Greensboro
Raleigh
Durham
Raleigh
Raleigh
Mooresville
Laurinburg
Salisbury
Wilmington
High Point
Rutherfordton

North Wilkesboro

Kannapolis



DISTRICT

JUDGES

DonNALD M. JAcOBs
JosePH R. JOHN, SR.

CHARLES C. Lamm, JR.

JAMES E. LANNING
JonN B. LEwIs, Jr.
JERRY CASH MARTIN
JAMES E. RAGaN IIT
DoNALD L. SmITH

GEORGE L. WAINWRIGHT

ADDRESS

Raleigh
Raleigh

Boone
Charlotte
Farmville

King

Oriental
Raleigh
Morehead City

RETIRED/RECALLED JUDGES

GILES R. CLARK
JAMES C. Davis
MARVIN K. GRAY
KNOX V. JENKINS
ROBERT D. LEWIS
F. FETZER MILLS

HERBERT O. PHiLLIPS IIT

JULIUS ROUSSEAU, JR.
THOMAS W. SEAY

Elizabethtown
Concord
Charlotte
Smithfield
Asheville
Wadesboro
Morehead City
North Wilkesboro
Spencer

1. Appointed and sworn in 17 May 2007 to replace Ernest B. Fullwood who retired 31 December 2006.
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DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

C. CHRISTOPHER BEAN (Chief)
J. CARLTON COLE

EDGAR L. BARNES

AMBER DAvis

Eura E. REID

SAMUEL G. GRIMES (Chief)
MICHAEL A. PAUL

REGINA ROGERS PARKER
CHRISTOPHER B. MCLENDON
DaviD A. LEECH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BrRADDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER

PAuL M. QUINN

KAREN A. ALEXANDER

PETER MACK, JR.

L. WALTER MILLS

LEONARD W. THAGARD (Chief)
PAUL A. HARDISON

WiLLiam M. CAMERON IIT
Lous F. Foy, Jr.

SARAH COWEN SEATON

CAROL A. JONES

HENRY L. STEVENS IV

JAMES L. MOORE, JR.

JOonN J. CARrOLL IIT (Chief)
J. H. CORPENING II

SHELLY S. HoLT

REBECCA W. BLACKMORE
JAMEs H. Faison IIT

SANDRA CRINER

RICHARD RUSSELL DAvis
PHYLLISs M. GORHAM

HaroLD PAauL McCoy, Jr. (Chief)
W. TURNER STEPHENSON IIT
BRrRENDA G. BRANCH

ALFRED W. Kwasikpul (Chief)
THOMAS R. J. NEWBERN
WiLLiaM ROBERT LEwIS IT
WIiLLIAM CHARLES FARRIS (Chief)
JOSEPH JOHN HARPER, JR.
JonN M. BrITT

PELL C. COOPER

ROBERT A. EvANS

WILLIAM G. STEWART

JonN J. CovoLo

JoserH E. SETZER, Jr. (Chief)

xi

ADDRESS

Edenton
Hertford
Manteo
Wanchese
Elizabeth City
Washington
Washington
Williamston
Williamston
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Morehead City
New Bern
New Bern
New Bern
Clinton
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Halifax
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Tarboro
Rocky Mount
Wilson
Rocky Mount
Goldsboro



DISTRICT

9A

10

11

12

13

JUDGES

DaviD B. BRANTLEY

LoNNIE W. CARRAWAY

R. LESLIE TURNER

TmvoTHY I. FINAN
ELIZABETH A. HEATH
CHARLES W. WILKINSON, JR. (Chief)
H. WELDON LLOYD, JR.
DANIEL FREDERICK FINCH

J. HENRY BANKS

JoHN W. Davis

RANDOLPH BASKERVILLE
MagkK E. GALLOWAY (Chief)
L. MICHAEL GENTRY

JoyceE A. HAMILTON (Chief)
JAMES R. FuLLwooD

ANNE B. SALISBURY
ROBERT BLACKWELL RADER
KrisTiN H. RuTH

CRrAIG CROOM

JENNIFER M. GREEN
Monica M. BousmaN

JANE POWELL GRAY

SHELLY H. DESVOUGES
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
VINSTON M. ROZIER, JR.
LorI G. CHRISTIAN
CHRISTINE M. WALCZYK
ERIC CRAIG CHASSE

ALBERT A. CORBETT, JR. (Chief)
JACQUELYN L. LEE

JiMmy L. LOVE, JR.

ADDIE M. HARRIS-RAWLS
GEORGE R. MURPHY
REssoN O. FaircrotH 1T
ROBERT W. BRYANT, JR.

R. DALE STUBBS

O. HENRY WiLLIS, JR.!

A. ELizABETH KEEVER (Chief)
ROBERT J. STIEHL IIT
EDWARD A. PONE

KiMBRELL KELLY TUCKER
JOHN W. DICKSON

CHERI BEASLEY

TALMADGE BAGGETT
GEORGE J. FRANKS

Davip H. Hasty

JERRY A. JoLLy (Chief)
NAPOLEON B. BAREFOOT, JR.
THOMAS V. ALDRIDGE, JR.
Nancy C. PHILLIPS
DoucGLAs B. SASSER
MARION R. WARREN

xii

ADDRESS

Goldsboro
Goldsboro
Kinston
Goldsboro
Kinston
Oxford
Henderson
Oxford
Henderson
Louisburg
Warrenton
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Sanford
Sanford
Clayton
Lillington
Lillington
Lillington
Lillington
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City
Supply
Whiteville
Elizabethtown
Whiteville
Exum



DISTRICT

14

15A

15B

16A

16B

17A

17B

18

19A

19B

JUDGES

ELAINE M. BusHFAN (Chief)
CRAIG B. BROWN

ANN E. McKowN

MARrciA H. MOREY

JaMmEes T. HILL

Nancy E. GORDON

WiLLIAM ANDREW MARSH 111
JAMES K. ROBERSON (Chief)
ERNEST J. HARVIEL

BRADLEY REID ALLEN, SR.

G. WAYNE ABERNATHY
JosepH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON

M. PATRICIA DEVINE

BEVERLY A. SCARLETT
WiLLIAM G. McILwAIN (Chief)
REGINA M. JOE

JoHN H. HORNE, JR.

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.

WILLIAM JEFFREY MOORE
JAMES GREGORY BELL
FrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN

CHARLES MITCHELL NEAVES, JR. (Chief)

SPENCER GRAY KEY, JR.
MARK HAUSER BADGET
ANGELA B. PUCKETT
JosepH E. TURNER (Chief)
LAWRENCE MCSWAIN
WENDY M. ENOCHS

SUSAN ELIZABETH BRrAY
PATRICE A. HINNANT

A. ROBINSON HASSELL

H. THOMAS JARRELL, JR.
SusaN R. BurcH

THERESA H. VINCENT
WiLLiam K. HUNTER

LINDA VALERIE LEE FALLS
SHERRY FOWLER ALLOWAY
PoLLy D. SIZEMORE
WiLLiam G. HAMBY, JR. (Chief)
DONNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE
MicHAEL KNox

WiLLiam M. NEELY (Chief)
MICHAEL A. SABISTON
JAYRENE RUSSELL MANESS
LEE W. GAVIN

Scott C. ETHERIDGE

xiii

ADDRESS

Durham
Durham
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Pembroke
Lumberton
Wentworth
Wentworth
Wentworth
Elkin

Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Concord
Concord
Concord
Asheboro
Troy
Carthage
Asheboro
Asheboro



DISTRICT

19C

20A

20B

21

22

23

24

25

26

JUDGES

JAMESs P. HILL, JR.

DoNALD W. CREED, JR.
CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLurtz, JR.
KEVIN G. EDDINGER

RoY MARSHALL BICKETT, JR.
TaANYA T. WALLACE (Chief)
KEevIN M. BRIDGES

Lisa D. THACKER

ScoTT T. BREWER
CHRISTOPHER W. BRAGG (Chief)
JOSEPH J. WILLIAMS

HunT GWYN

WiLLiam F. HELMS

WiLLiam B. REINGOLD (Chief)
CHESTER C. Davis

WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH
WAYNE L. MICHAEL (Chief)
JiMmy L. MYERS

L. DALE GRAHAM

JULIA SHUPING GULLETT
THEODORE S. ROYSTER, JR.
APrIL C. WOOD

Mary F. COVINGTON

H. THOMAS CHURCH
CARLTON TERRY

MitcHELL L. MCLEAN (Chief)
Davip V. BYRD

JEANIE REAVIS HOUSTON
MicHAEL D. DUNCAN
ALEXANDER LYERLY (Chief)
WiLLIAM A. LEAVELL IIT
KYLE D. AUSTIN

R. GREGORY HORNE
ROBERT M. Brapy (Chief)
GREGORY R. HAYES

L. SUZANNE OWSLEY

C. THOMAS EDWARDS
BUFORD A. CHERRY
SHERRIE WATSON ELLIOTT
JOHN R. MULL

Awmy R. SIGMON

J. GARY DELLINGER?

FriTZz Y. MERCER, JR. (Chief)
H. WiLLIAM CONSTANGY
PuiLLip F. HOWERTON, JR.

Xiv

ADDRESS

Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Albemarle
Albemarle
Wadesboro
Monroe
Monroe
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Lexington
Mocksville
Taylorsville
Statesville
Lexington
Statesville
Mocksville
Statesville
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Pineola
Newland
Lenoir
Hickory
Hickory
Morganton
Hickory
Newton
Morganton
Newton
Newton
Charlotte
Charlotte
Charlotte



DISTRICT

27TA

27B

28

29A

29B

30

JUDGES

RickYE MCcKOY-MITCHELL
Lisa C. BELL

Louis A. TROSCH, JR.
REGAN A. MILLER

NANCY BLACK NORELLI
HucGH B. LEwis
NATHANIEL P. PROCTOR
Becky THORNE TIN

BEN S. THALHEIMER
HucH B. CAMPBELL, JR.
THOMAS MOORE, JR.

N. Tobb OWENS

CHRISTY TOWNLEY MANN
TimoTHY M. SMITH
RonaLp C. CHAPMAN
RaLPH C. GINGLES, JR. (Chief)
ANGELA G. HOYLE

JOHN K. GREENLEE
JAMES A. JACKSON
THOMAS GREGORY TAYLOR
MicHAEL K. LANDS
RICHARD ABERNETHY
LARRY JAMES WILSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. Paksoy, Jr.
MEREDITH A. SHUFORD
GARY S. CasH (Chief)
SHIRLEY H. BROWN
REBECCA B. KNIGHT
MARVIN P. POPE, JR.
PaTRICIA KAUFMANN YOUNG
SHARON TRACEY BARRETT
J. CALVIN HILL

C. Ranpy PooL (Chief)
ATHENA F. BROOKS
LAURA ANNE POWELL

J. THOMAS DAvis

ROBERT S. CILLEY (Chief)
MARK E. POWELL

DaviD KENNEDY Fox
Danny E. Davis (Chief)
STEVEN J. BRYANT
RicHLYN D. HoLr
BRADLEY B. LETTS
Monica HAYES LESLIE
RicHARD K. WALKER

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby

Shelby
Denver
Shelby

Shelby
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion

Cedar Mountain
Rutherfordton
Rutherfordton
Pisgah Forest
Hendersonville
Hendersonville
Waynesville
Bryson City
Waynesville
Sylva
Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

PuiLip W. ALLEN
E. BURT AYCOCK, JR.

Reidsville
Greenville



DISTRICT

JUDGES

SARAH P. BAILEY
GRAFTON G. BEAMAN
RoNALD E. BOGLE
DoNALD L. BOONE
JAMES THOMAS BOWEN IIT
NARLEY L. CASHWELL
SAMUEL CATHEY
RICHARD G. CHANEY
WILLIAM A. CHRISTIAN
J. PATRICK EXUM

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
RoDNEY R. GOODMAN
LAWRENCE HAMMOND, JR.
JAMES W. HARDISON
JANE V. HARPER

JAMES A. HARRILL, JR.
REsA HARRIS

RoBERT E. HODGES
JAMES M. HONEYCUTT
ROBERT W. JOHNSON
WIiLLIAM G. JONES
LiLLIAN B. JORDAN
ROBERT K. KEIGER
DaviD Q. LABARRE
WiLLiam C. LAWTON

C. JEROME LEONARD, JR.
JAMES E. MARTIN
EpwaArD H. MCCORMICK
Ortis M. OLIVER
DoNALD W. OVERBY
WARREN L. PATE
DENNIS J. REDWING

J. LARRY SENTER
MARGARET L. SHARPE
RUSSELL SHERRILL IIT
CATHERINE C. STEVENS
J. KENT WASHBURN

ADDRESS

Rocky Mount
Elizabeth City
Raleigh

High Point
Lincolnton
Raleigh
Charlotte
Durham
Sanford
Kinston
Shelby
Greensboro
Asheville
Kinston
Asheboro
Williamston
Charlotte
Winston-Salem
Charlotte
Morganton
Lexington
Statesville
Charlotte
Asheboro
Winston-Salem
Durham
Raleigh
Charlotte
Ayden
Lillington
Dobson
Raleigh
Raeford
Gastonia
Raleigh
Winston-Salem
Raleigh
Gastonia
Graham

RETIRED/RECALLED JUDGES

CLAUDE W. ALLEN, JR.
JOYCE A. BROWN
DAPHENE L. CANTRELL
SoL G. CHERRY
WIiLLIAM A. CREECH

T. YATES DOBSON, JR.
SPENCER B. ENNIS
ROBERT T. GASH
HARLEY B. GASTON, JR.

Oxford
Otto
Charlotte
Boone
Raleigh
Smithfield
Graham
Brevard
Gastonia



DISTRICT JUDGES ADDRESS

RoranND H. HAYES Gastonia
WALTER P. HENDERSON Trenton
CHARLES A. HORN, SR. Shelby

JACK E. KLAss Lexington
EpMunD LowEe High Point

J. BRUCE MORTON Greensboro
STANLEY PEELE Hillsborough
SAMUEL M. TATE Morganton
JOHN L. WHITLEY Wilson

1. Appointed and sworn in 3 April 2007 to replace James B. Etheridge who resigned 16 January 2007.
2. Appointed and sworn in 14 February 2007.
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ATTORNEY GENERAL OF NORTH CAROLINA

Chief of Staff
Kristt HyMaN

General Counsel
J. B. KELLY

Attorney General

ROY COOPER

Deputy Chief of Staff

Chief Deputy Attorney General
GRAYSON G. KELLEY

JAMES J. COMAN
ANN REED DUNN
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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT
RALEIGH

PRESTON FIX anp wiFe, CARMEN J. FIX, CARL E. GROHS anxp wirg, BETTY R.

GROHS, JAMES H. KENDRICK anp wirg, JUDITH MARIE KENDRICK, AND
RAYMOND C. SHARROW anND wirg, VIRGINIA K. SHARROW, PETITIONERS V.
CITY OF EDEN, RESPONDENT

No. COA04-1642

(Filed 20 December 2005)

1. Cities and Towns— annexation—fire and water services—

trial court findings—supported by evidence

The evidence in an annexation case supported the trial
court’s findings about fire suppression services, maintenance of
the insurance rating, and the need for booster pumps in water
lines in the annexed area.

. Cities and Towns— annexation—extension of services—
illusory statements—assumption that agreements would
be reached

The trial court properly concluded that an annexing city’s
statements about its commitment to extending waterlines were
illusory. The city’s master plan assumed (without providing a
basis) that the city would be able to negotiate an agreement with
the current water provider (Dan River).

. Cities and Towns— annexation—plan for extension of fire
and water services—contingent—abstract—not sufficient

The trial court did not err by concluding that an annexing
city did not meet statutory requirements concerning the exten-

1



IN THE COURT OF APPEALS

FIX v. CITY OF EDEN
[175 N.C. App. 1 (2005)]

sion of municipal services where the city’s plan for providing
water and fire protection depended upon the doubtful contin-
gency of reaching agreements with the current provider. More-
over, the city did not meet minimum statutory requirements in the
information provided; a statement of intent alone is not suffi-
cient. N.C.G.S. § 160A-47.

. Cities and Towns— annexation—noncompliance with
statutory requirements—remand

Where petitioners show that the degree of noncompliance
with statutory requirements for annexation is so great as to evis-
cerate the protections provided in N.C.G.S. § 160A-47, a trial
court does not err in declaring the ordinance null and void.
However, the court must specifically find that the ordinance can-
not be corrected on remand. The court here found only that the
ordinance is not likely to be corrected on remand.

. Cities and Towns— annexation—actual use evidence—rel-
evance—reliability

The evidence supported the trial court’s finding in an annex-
ation case that petitioners’ evidence about use and subdivision
tests was of questionable relevance and that the city had used
reasonably reliable methods in its calculation.

. Cities and Towns— annexation—use tests—split parcel—
flawed data

The question of whether a city had satisfied the use tests for
annexation was remanded where the data relied on in compiling
a table was flawed and a parcel was inappropriately split.

. Cities and Towns— annexation—recorded property lines
not used—gap in annexed area avoided

The trial court correctly determined that a city had substan-
tially complied with N.C.G.S. § 160A-48(e) in an annexation
where it used boundary lines along a river and creek rather than
recorded property lines. There was evidence that the property
lines would have left a gap between the city’s current boundaries
and the area to be annexed; the Legislature would not have
intended a literal compliance with the statute that would leave
such a gap.
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8. Cities and Towns— annexation—split parcel—degree of
irregularity—remand

An annexation was remanded for appropriate conclusions,
including the court’s determination of whether the inappropriate
splitting of a parcel amounted to a “slight irregularity.”

9. Cities and Towns— annexation—plans for extending water
and sewer lines—engineer’s seal
An annexing city substantially complied with the statutory
requirement that maps showing the extension of water and sewer
lines bear the seal of a professional engineer where the maps
were both prepared by an engineering firm and were attached to
a report to which an engineer affixed his or her seal, even though
the maps themselves were not sealed.

Appeal by respondent from judgment entered 9 June 2004 by
Judge Lindsay R. Davis, Jr. in Rockingham County Superior Court.
Heard in the Court of Appeals 17 August 2005.

Eldridge Law Firm, P.C., by James E. Eldridge, for petitioners-
appellees.

Medlin Law Office, by Thomas E. Medlin, Jr., for respondent-
appellant.

CALABRIA, Judge.

The City of Eden (the “City”) appeals from a judgment of the trial
court declaring an annexation ordinance null and void. We remand to
the trial court for proceedings not inconsistent with this opinion.

On 28 April 2003, the City of Eden adopted a resolution stating an
intention to consider annexation of the Indian Hills area. The City
adopted an annexation report on 14 May 2003 and an annexation
ordinance on 22 September 2003. Fix, et al. (“petitioners”) own real
property in the Indian Hills area. Petitioners filed a petition in
Rockingham County Superior Court on 8 September 2003 for review
of the City’s adoption of the annexation ordinance at issue. On 9 June
2004, Judge Davis entered findings of fact, conclusions of law, and
judgment in favor of petitioners, declaring the City’s annexation ordi-
nance null and void. Respondent appeals.
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FIX v. CITY OF EDEN
[175 N.C. App. 1 (2005)]

I. The City’s Assignments of Error

A. Findings Regarding the Necessity of the City having an Agreement
with Dan River Water, Inc. (“Dan River”)

[1] The City first challenges finding of fact 28, which states, “The
undertaking to extend fire suppression services assumes the abil-
ity to negotiate with [Dan River] to install additional hydrants on
existing [Dan River] lines.” In annexation cases, “the findings of fact
made below are binding on the Court of Appeals if supported by the
evidence, even when there may be evidence to the contrary.”
Barnhardt v. City of Kannapolis, 116 N.C. App. 215, 217, 447 S.E.2d
471, 473 (1994).

We initially note that the trial court’s finding of fact 23, which is
not challenged on appeal, conclusively establishes that the current
Indian Hill water service provider, Dan River, is federally protected.
The following statute applies:

(b) Curtailment or limitation of service prohibited

The service provided or made available through any such associ-
ation [federally indebted water associations] shall not be cur-
tailed or limited by inclusion of the area served by such asso-
ciation within the boundaries of any municipal corporation or
other public body, or by the granting of any private franchise
for similar service within such area during the term of such loan;
nor shall the happening of any such event be the basis of requir-
ing such association to secure any franchise, license, or permit as
a condition to continuing to serve the area served by the associa-
tion at the time of the occurrence of such event.

7 U.S.C. § 1926(b) (2005).

Petitioners reference the following provision of the Compre-
hensive Water and Wastewater Master Plan (“Master Plan”), which
assumes Dan River is federally protected, in order to show that the
trial court’s finding of fact 28 is supported by evidence:

If the City opts to pursue annexation of the areas that Dan River
is serving and the two parties cannot come to an agreement on a
purchase plan, then the City will face a difficult problem. The City
would be required to let Dan River continue to serve these areas
but the City would be responsible for providing fire suppression.
The City is obligated to provide fire suppression with its water
system while Dan River Water System was not designed and is
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not required to provide fire suppression. Therefore, the City
would have very little choice but to bolster the portion of Dan
River Water System within its then incorporated boundaries or
install an extension of the City’s system within these areas that
is dedicated solely to fighting fires. Either option will require
investment that would have to be offset with the benefits of
revenues received from an increased tax base and wastewater
service area.

The City argues that “[a]t most, [this] Court could find that the
installation of additional hydrants assumes the ability to negotiate
with [Dan River], but no evidence supports the finding that the en-
tire ‘undertaking to extend fire suppression services’ requires such
negotiation.” We agree with the City that petitioners presented no evi-
dence that the only way to go about extending fire suppression serv-
ices was by adding additional hydrants. Indeed, the aforementioned
provision of the Master Plan shows that fire suppression services
could also have been maintained through a purchase agreement with
Dan River, by “bolster[ing] the portion of Dan River Water System
within its then incorporated boundaries|,] or [by installing] an exten-
sion of the City’s system within these areas that is dedicated solely to
fighting fires.” Petitioners respond, however, that “[s]ince the City
cannot compete with [Dan River], and did not address the feasibility
of installing a dedicated suppression line, it elected to ‘bolster’ the
existing lines within the annexation area through the installation of
additional fire hydrants as shown on the City’s water lines extension
map.” After reviewing the Annexation Utilities Study, stating “[f]ire
hydrants are required at 600 foot intervals and must be connected
to a minimum 6-inch water main” along with the Water System
Improvements Annexation Area Map that included the proposed fire
hydrants, we agree with the petitioners. We uphold the trial court’s
finding 28 because it conforms to the evidence that the particular
method through which the City proposed to provide fire suppression
services did indeed assume the ability to negotiate with Dan River.

The City next challenges finding of fact 29, which states, “The
installation of the additional hydrants is necessary to obtain the same
insurance rating (Class 4) for the Indian Hills Area as is applicable in
the City.” Finding 29 likewise is supported by the evidence. The
record shows that the Indian Hills area is currently located in the
Leaksville District, which has an insurance rating of class 9 and sig-
nificantly higher insurance premium levels than in the City. Kelly
Stultz (“Stultz”), planning director for the City, testified that the
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Indian Hills Area would drop to a class 4 rating with the installation
of the additional hydrants:

Q. So the addition of those hydrants would bring the level of fire
protection into this area on a level that was equal to what the
rest of the city is receiving from the city fire department; is
that correct?

A. Yes.

o

And is that the basis for the anticipated lower ISO rating?

A. No. My understanding of the ISO rating is that it is much more
than fire hydrants . . . .

Q. The fire hydrants are certainly part of that; is that correct?
A. Yes.

The City urges us to consider Fire Chief Ronnie Overby’s (“Overby”)
testimony in reply to the question, “And the increase in hydrants is
going to get the city its lower rating in the area?” Overby responded,
“We already have a lower rating. The hydrants are not going to make
any difference.” Although there is some evidence to support contrary
findings, the trial court’s finding of fact 29 is binding on this Court
because it is supported by evidence. See Barnhardt, 116 N.C. App. at
217, 447 S.E.2d at 473.

The City also challenges finding of fact 32, which states, “Within
the Indian Hills Area, the flow rate in [Dan River’s] water lines is less
than the flow rate within the City’s water lines such that the installa-
tion and use of booster pumps is necessary in order for the City to be
able to provide the same level of fire suppression service within the
annexed area.” The City argues that “nothing was stated about
booster pumps being needed.” However, Brad Corcoran (“Corcoran”)
the city manager testified about information contained in the Master
Plan as follows:

Q. And in order to provide the operating pressure in your water
distribution system as it is in the rest of the town, you are
going to be required to have booster pumping in that area, is
that correct, in order to get the adequate pressures?

A. That’s what this says, yes.

We are, accordingly, bound by the trial court’s finding. See
Barnhardt, 116 N.C. App. at 217, 447 S.E.2d at 473.
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B. Conclusions of Law

[2] The City next challenges several of the trial court’s conclusions of

law. It

7.

first challenges conclusion of law 7 which states:

While the Report contains statements generally committing
the City to provide water and fire protection and suppres-
sion services to the Indian Hills Area on substantially the
same basis and in the same manner as such services are pro-
vided within the rest of the City prior to annexation, as
required by [N.C. Gen. Stat.] § 160A-47(3)(a), Petitioners have
shown that the City’s general statements are illusory, for rea-
sons including:

a. The City is prohibited from interfering with [Dan River’s]
business so long as federally guaranteed loans are in place
(see 7 U.S.C. § 1926), thereby foreclosing competition and
acquisition by eminent domain.

b. [Dan River] must agree to various proposals that the City
could make to acquire supplement or connect to existing
[Dan River] facilities, and no such agreement exists.

In regard to water services, the following findings are relevant:

13.

14.

15.

16.

With respect to extension of water services to the area to be
annexed, the Report notes that both the City and [Dan River]
provide “limited water services” to the area; that “[t]he exten-
sion of water . . . to the entire area will result in new lines
being run to properties not already served by the City . . . ”;
that the extension of such services would be complete within
two years of annexation; and that the net cost thereof would
be $78,000, half of which would be assessed to residents.

[Dan River’s] customers within the Indian Hills Area pay a
higher rate for water service than the City charges its water
service customers within the municipality.

No agreement exists between the City and [Dan River] that
provides for how the City will subsidize [Dan River]| for the
revenue it will lose as a result of the lower rates the City will
charge its water service customers within the Indian Hills
Area.

If new City water service lines are constructed in the Indian
Hills Area, or an agreement between the City and [Dan River]
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20.

21.

22.

23.
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concerning the City’s acquisition or use of [Dan River’s] lines
is negotiated, the City will pay [Dan River] a yearly subsidy
for the lost revenue resulting from the lower rates the City
will charge for its water service. [In a footnote, the trial court
notes, “The City also suggests, alternatively, that customers
in the Indian Hills Area who continue to receive water serv-
ices from [Dan River] at its higher rates could be ‘reimbursed’
by the City for the difference between [Dan River] rates and
City rates, to meet the ‘same basis’ and ‘same manner’
requirements of N.C. Gen. Stat. § 160A-47(3)a.”]

[Dan River] provides water service to all of Area 5 except “a
small section of NC 770 from Matrimony Creek to Brammer
Road,” and the only water system improvements contem-
plated by the City are the addition of fire hydrants throughout
the area “to maintain the City’s required 600 foot spacing.”

Among assumptions in the FBS report is that “the [Dan
River] system could be modified and extended for the City’s
purposes.”

The FBS report further states that “[a]n agreement must be
negotiated between the City . . . and [Dan River] to provide
water services to these customers.”

No agreement exists between the City and [Dan River] con-
cerning the City’s use of or modifications to [Dan River’s]
water service lines in the Indian Hills Area, or otherwise to
provide for additional water service in that area by the City or
by [Dan River] under contract with the City.

[Dan River] is a rural water association, and a portion of its
operating assets secures payment of a federally guaranteed
loan.

The findings of fact regarding the lack of an agreement to sub-
sidize Dan River, if taken alone, fail to support the trial court’s con-
clusion of law 7; however, the findings regarding the extension of
waterlines do adequately support conclusion 7. The City, in its report,
proposed to continue using Dan River waterlines since the City is pro-
hibited from competing with Dan River, but the City failed to reach an
agreement with Dan River regarding a plan to subsidize Dan River for
the lower prices that the annexed residents will be charged for water.
The lack of an agreement to subsidize Dan River, however, fails to
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support the trial court’s conclusion that the City’s commitment to pro-
viding water services is illusory, given that the trial court found that
the City could reimburse the customers directly.

The lack of an agreement regarding the extension of waterlines is
more problematic. The report assumes, without providing any basis
for the assumption, that the City will be able to negotiate an agree-
ment with Dan River regarding the extension and use of Dan River’s
waterlines in order to reach part of the Indian Hills area that is not
already serviced with water. If Dan River refuses to allow the City to
use and extend its lines, that portion of the Indian Hills area which is
currently without water may continue not to receive water services.
In the absence of such an agreement, the City would have to arrange
for more costly measures such as extending its own lines solely to
service this area, since it cannot compete with areas already serviced
by Dan River due to Dan River’s protected status. As such, there
should have been an agreement with Dan River or other concrete
indication that such an agreement could be obtained prior to the cre-
ation of the report so that the report could set forth reasonably con-
crete information about the feasibility and costliness of extending
water services and the governing board could make an informed deci-
sion about this matter with informed public comment. Rather, the
report merely assumes that Dan River will grant such acceptance and
does not address whether the City has the means to extend water
services if Dan River fails to negotiate with them. Accordingly, in the
absence of an agreement or analysis in the report discussing the fea-
sibility and costliness of providing water services if Dan River refuses
to bargain with the City, the trial court properly concluded that the
City’s statement regarding its commitment to provide water services
is illusory.

Regarding fire suppression services, the trial court found:

27. The Report states that the City will extend its fire protection
and fire suppression services into the Indian Hills area.

28. The undertaking to extend fire suppression services assumes
the ability to negotiate with [Dan River] to install additional
hydrants on existing [Dan River] lines.

29. The installation of the additional hydrants is necessary to
obtain the same insurance rating (Class 4) for the Indian Hills
Area as is applicable in the City.
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30. The City has not complied with or implemented [Dan River’s]
water line extension policy with respect to installing the fire
hydrants within the Indian Hills Area.

31. No agreement exists between the City and [Dan River] con-
cerning installation of new hydrants.

32. Within the Indian Hills Area, the flow rate in [Dan River’s]
water lines is less than the flow rate within the City’s water
lines such that the installation and use of booster pumps is
necessary in order for the City to be able to provide the same
level of fire suppression service within the annexed area.

33. No agreement exists between the City and [Dan River] that
provides for how the City will install or use the necessary
booster pumps within the Indian Hills Area.

Likewise, the findings of fact support the trial court’s conclusion
that the City’s statements regarding its commitment to provide fire
protection and suppression services are illusory. The City’s proposed
plan required that it negotiate with Dan River regarding the installa-
tion of additional hydrants on Dan River’s waterlines. If Dan River
refuses to allow the installation of additional hydrants, the City
would be unable to provide Indian Hill residents with the same insur-
ance rating. The findings also state that booster pumps are necessary
in order for the City to be able to provide a flow rate in [Dan River’s]
waterlines that is equivalent to the flow rate in the City waterlines
and in order to provide an equivalent rate of fire suppression serv-
ices; however, the City has no agreement with Dan River regarding
the installation of booster pumps. Because the City failed to reach
any agreement with Dan River regarding these matters, the trial court
properly concluded that the City’s statements regarding its commit-
ment to fire protection and suppression services are illusory.

[38] The City next challenges conclusion of law number 8 which
states, “The Report does not meet the requirements of [N.C. Gen.
Stat.] § 160A-47(3)(a) and (b), pertaining to water service and fire
suppression.” The statute at issue in this case is N.C. Gen. Stat.
§ 160A-47 (2003), covering prerequisites to annexation. “The purpose
of this statute is to insure that, in return for the financial burden of
city taxes, annexed residents receive all major city services.”
Parkwood Ass’m v. City of Durham, 124 N.C. App. 603, 606, 478
S.E.2d 204, 206 (1996). “The requirements of the Act that plans for
extension to the area to be annexed of all major municipal services



IN THE COURT OF APPEALS 11

FIX v. CITY OF EDEN
[175 N.C. App. 1 (2005)]

performed within the municipality at the time of annexation is a con-
dition precedent to annexation.” In re Annexation Ordinance No.
1219 Adopted by City of Jacksonville, North Carolina, April 18,
1961, 255 N.C. 633, 646-47, 122 S.E.2d 690, 700 (1961). “The minimum
requirements of the [annexation] statute are that the City provide
information which is necessary to allow the public and the courts to
determine whether the municipality has committed itself to provide
a nondiscriminatory level of service and to allow a reviewing court to
determine after the fact whether the municipality has timely provided
such services.” Cockrell v. City of Raleigh, 306 N.C. 479, 484, 293
S.E.2d 770, 773 (1982) (emphasis added). However, while our
Supreme Court has recognized that a city need only “substantially
comply” with § 160A-47, see Food Town Stores v. City of Salisbury,
300 N.C. 21, 40, 265 S.E.2d 123, 135 (1980), it has also said a city
is required to provide major municipal services under N.C. Gen. Stat.
§ 160A-47, and its performance of this duty “may not be made to
depend upon a doubtful contingency.” In re Annexation Ordinance
Adopted by City of Jacksonville, 2556 N.C. at 646, 122 S.E.2d at 700
(finding plans for extension of water and sewer services insufficient
when they were purely conditional).

By statute, in pertinent part, the annexation report must contain

(3) A statement setting forth the plans of the municipality for
extending to the area to be annexed each major municipal serv-
ice performed within the municipality at the time of annexation.
Specifically, such plans shall:

a. Provide for extending . . . fire protection . . . services to the
area to be annexed on the date of annexation on substan-
tially the same basis and in the same manner as such serv-
ices are provided within the rest of the municipality prior
to annexation. A contract with a rural fire department to
provide fire protection shall be an acceptable method of
providing fire protection. If a water distribution system is
not available in the area to be annexed, the plans must call
for reasonably effective fire protection services until such
time as waterlines are made available in such area under
existing municipal policies for the extension of waterlines.

b. Provide for extension of major trunk water mains . . .
into the area to be annexed so that when such lines are
constructed, property owners in the area to be annexed
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will be able to secure public water and sewer service,
according to the policies in effect in such municipal-
ity for extending water . . . lines to individual lots or
subdivisions. . . .

c. If extension of major trunk water mains . . . and water lines
is necessary, set forth a proposed timetable for construc-
tion of such mains . . . and lines as soon as possible fol-
lowing the effective date of annexation. In any event, the
plans shall call for construction to be completed within
two years of the effective date of annexation.

N.C. Gen. Stat. § 160A-47(3) (2003) (emphasis added).

The trial court’s findings of fact support its conclusion of law
number 8 because a doubtful contingency is present. In order for the
City to provide water and fire protection as it claims in its report,
under its proposed plan for doing so as conclusively established
through the findings of fact, it would have to reach several agree-
ments with Dan River. The necessity of reaching these agreements
creates a doubtful contingency such that the City is not in substantial
compliance with N.C. Gen. Stat. § 160A-47(3). See In re Annexation
Ordinance Adopted by City of Jacksonville, 2565 N.C. at 646, 122
S.E.2d at 700. Moreover, the City has failed to meet even the “mini-
mum requirements” of the annexation statute in that it has not “pro-
vide[d] information which is necessary to allow the public and the
courts to determine whether the municipality has committed itself to
provide a nondiscriminatory level of service.” See Cockrell, 306 N.C.
at 484, 293 S.E.2d at 773. Although the City has stated that it made
such a commitment, a statement of intent alone is insufficient to meet
the requirements of N.C. Gen. Stat. § 160A-47(3). Our Supreme Court
has held that “the report of plans for extension of services is the cor-
nerstone of the annexation procedure . . . and to be of greatest possi-
ble benefit, the plans for services should be stated as fully and in as
much detail as resources of the municipality reasonably permit.”
Cockrell, 306 N.C. at 485, 293 S.E.2d at 774. In order to show a true
commitment to the extension of municipal services, there must be
more than mere words of commitment; rather, there must be reason-
ably concrete and feasible plans in place for the extension of munici-
pal services. See id. On these facts, the degree of noncompliance was
so great as to make the proposed plan meaningless. If merely stating
an abstract intent to provide municipal services to the annexed area
were sufficient to meet the statutory requirements, cities would be
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able to adopt ordinances without sufficient information of the costli-
ness of the annexation and the feasibility of providing municipal serv-
ices. Citizens would be unable to participate on an informed basis in
the public hearing and offer feedback to the City on the prudence of
adopting an annexation ordinance. See Parkwood Assn, 124 N.C.
App. at 612, 478 S.E.2d at 209 (recognizing that the accuracy of pro-
jected annexation costs and items contained in the report should be
challenged in the public hearing). Accordingly, because the City had
no reasonably concrete and feasible plans in place, we hold that the
trial court did not err in concluding that the City had failed to comply
with N.C. Gen. Stat. § 160A-47.

C. Declaration by the Trial Court that the Annexation Ordinance is
Null and Void

[4] The City argues that the trial court erred in declaring the an-
nexation ordinance null and void under the applicable statute, which
states:

The court may affirm the action of the governing board without
change, or it may

(1) Remand the ordinance to the municipal governing board
for further proceedings if procedural irregularities are found to
have materially prejudiced the substantive rights of any of the
petitioners.

(2) Remand the ordinance to the municipal governing board for
amendment of the boundaries to conform to the provisions of
[N.C. Gen. Stat.] 160A-48 if it finds that the provisions of [N.C.
Gen. Stat.] 160A-48 have not been met; provided, that the court
cannot remand the ordinance to the municipal governing board
with directions to add area to the municipality which was not
included in the notice of public hearing and not provided for in
plans for service.

(3) Remand the report to the municipal governing board for
amendment of the plans for providing services to the end that the
provisions of [N.C. Gen. Stat. 160A-47 are satisfied.]

(4) Declare the ordinance null and void, if the court finds that
the ordinance cannot be corrected by remand as provided in sub-
divisions (1), (2), or (3) of this subsection.

N.C. Gen. Stat. § 160A-50(g) (2003).
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Specifically, the City argues that “[o]nly if the matter cannot
be remanded and a Petitioner will suffer material injury by reason
of the failure to comply with the statutes can the ordinance be
declared null and void[,] [and] [t]he evidence and the findings do not
support any material injury to the Petitioners.” In response, the peti-
tioners argue

The City . . . failed to substantially comply with an essential
requirement of the annexation procedure when it failed to
approve a Report that met the requirements of [N.C. Gen. Stat.
§ 160A-47(3)]. In failing to meet this procedural requirement, the
City compromised the substantive rights of the Petitioners, and of
any other entity having an interest in this annexation proceeding,
to participate, on an informed basis and as effectively as possible,
in the informational meeting and public hearing. The fact that the
City’s annexation ordinance was, on its first reading, adopted by
the thinnest of margins on a 4 to 3 vote, suggests that, but for the
material prejudice stemming from the City’s noncompliance the
ordinance may have been voted down.

Although N.C. Gen. Stat. § 160A-50(g) sets forth three grounds
on which a trial court may remand an ordinance to the governing
board, it does not require that the trial court remand the ordinance
“if the court finds that the ordinance cannot be corrected by
remand[.]” (Emphasis added.) The trial court in its findings of
fact stated that “[t]he City’s failure to meet [the requirements of
§ 160A-47] results in material injury to Petitioners which the Court
concludes is not likely to be corrected if remanded.” (Emphasis
added.) North Carolina General Statutes § 160A-50(g) permits
remand of an ordinance for certain degrees of noncompliance when
irregularities do not eviscerate the protections provided in N.C. Gen.
Stat. § 160A-47. Where petitioners show that the degree of non-
compliance with statutory requirements for annexation is so great
as to eviscerate the protections provided in N.C. Gen. Stat. § 160A-47,
a trial court does not err in declaring an ordinance null and void.
However, in order for a trial court to properly declare an ordi-
nance null and void under § 160A-50(g)(4), it must specifically find
that “the ordinance cannot be corrected by remand” as opposed to
finding that “the ordinance is not likely to be corrected on remand.”
See N.C. Gen. Stat. § 160A-50(g)(4). Because the trial court failed to
make the appropriate finding, perhaps acting under a misapprehen-
sion of applicable law, see Nationwide Mut. Ins. Co. v. Chantos, 298
N.C. 246, 252, 258 S.E.2d 334 (1979), we remand this matter to the
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trial court for appropriate findings to support one of the statutory
grounds under N.C. Gen. Stat. § 160A-50(g).

II. Cross-Assignments of Error by Petitioners
A. North Carolina General Statutes 160A-48(c)(3) (2003)

[5] Petitioners raise several assignments of error on appeal.
Petitioners first argue that “the evidence does not support the find-
ings of fact and conclusions of law that the Indian Hills Area met
the subdivision requirement of [N.C. Gen. Stat.] 160A-48(c)(3) and
that the city used reasonably reliable methods in determining the
degree of subdivision.” Of numerous findings of fact on this issue,
petitioners only assign error to and argue in their brief finding 40.
Finding 40 states,

40. The “actual use” evidence reflected in Pet. Exh. 27 is of ques-
tionable relevancy because the observations on which it is
based were not as of the date of the Report or the Second
Annexation Ordinance. The City and its contractor, the COG,
used City data, supplemented by Geographic Information
System (GIS) data and limited on-site observation by COG
personnel, to apply the use and subdivision tests. Such
sources are reasonably reliable, and Petitioners have not
carried their burden of proof to the contrary.

As stated supra, on review of an annexation ordinance, find-
ings of fact made below are binding on this Court if supported by
evidence, even though there is evidence to the contrary. Barnhardt,
116 N.C. App. at 217, 447 S.E.2d at 473. Kandas Burnett (“Burnett”),
petitioner’s witness, testified that she had modified the City’s “use”
spreadsheet, and she acknowledged that the modified spreadsheet
was petitioner’s exhibit 27. Burnett further testified that she had
gone out to observe the property and determine its uses the day
prior to the hearing on this matter, 9 May 2004. Because this evi-
dence supports the trial court’s basis for finding petitioner’s exhibit
was “of questionable relevancy,” that portion of the finding is conclu-
sively established.

Likewise, evidence supports the portion of the finding that
relates to the reliability of the City’s evidence regarding the use and
subdivision tests. Johanna Cockburn (“Cockburn”), a witness for the
City, testified that she served as a senior planner at the Piedmont
Triad Council of Governments and that her duties included, inter
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alia, “transportation planning, land use planning, assistance with
zoning, [and] annexation feasibility studies.” She further testified that
the methodology she used in preparing her calculations included dig-
ital data from Rockingham County’s website in the place of actual
hardcopy tax cards, a CD Rom that contained maps and drawings
from GIS files, and property values. Additionally, she testified that the
Piedmont Triad Council of Governments had been using GIS data “for
the better part of ten years” and “[f]or area calculations, in particular,
in association with annexations . . . for at least the last five or six.”
Accordingly, because evidence supports the trial court’s finding 40, it
is conclusively established.

[6] Having determined that finding 40 is conclusively established, we
next turn to petitioner’s challenge of conclusion of law 6, which
states: “The City has substantially complied with the requirements of
[N.C. Gen. Stat.] § 160A-48(c)(3) regarding development for urban
purposes and satisfaction of the use and subdivision tests.” North
Carolina General Statutes § 160A-48(c)(3) requires that:

(c) Part or all of the area to be annexed must be developed
for urban purposes at the time of approval of the report pro-
vided for in G.S. 160A-47. . . . An area developed for urban
purposes is defined as any area which meets any one of the fol-
lowing standards: . . .

(3) Is so developed that at least sixty percent (60%) of the total
number of lots and tracts in the area at the time of annexation are
used for residential, commercial, industrial, institutional or gov-
ernmental purposes, and is subdivided into lots and tracts such
that at least sixty (60%) of the total acreage, not counting the
acreage used at the time of annexation for commercial, indus-
trial, governmental or institutional purposes, consists of lots and
tracts three acres or less in size. . . .

N.C. Gen. Stat. § 160A-54 (2003) provides that:

In determining . . . degree of land subdivision for purposes of
meeting the requirements of G.S. 160A-48, the municipality shall
use methods calculated to provide reasonably accurate results. In
determining whether the standards set forth in G.S. 160A-48 have
been met on appeal to the superior court under G.S. 160A-50, the
reviewing court shall accept the estimates of the municipality
unless the actual . . . degree of land subdivision falls below the
standards in G.S. 160A-48: . . .
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(3) Asto degree of land subdivision, if the estimates are based on
an actual survey, or on county tax maps or records, or on aerial
photographs, or on some other reasonably reliable source, unless
the petitioners on appeal show that such estimates are in error in
the amount of five percent (5%) or more.

Findings of fact 34-35, 37-39, and 40, which relate to the “use” and
“subdivision” requirements of the statute, support this conclusion of
law. The findings state, inter alia, the following. The trial court found
that “the area to be annexed ‘is developed for urban purposes
because it meets both the use and subdivision tests.” ” The trial court
also found that the City report contained a table that summarized the
compliance criteria to include: 149 parcels; 68.4% of the parcels in
use; 153.1 acres of total residential/undeveloped acreage; and 63.2%
of residential/undeveloped acreage was subdivided into lots of three
acres or less. Attached to its report was a spreadsheet marked peti-
tioner’s exhibit 5. Exhibit 5 was initially described by the City as the
data compilation on which the report was based, but it was later
determined that the correct compilation was defendant’s exhibit 17.
The trial court made the additional finding that although petitioners
presented evidence showing the inaccuracy of the City’s data, the
court discounted petitioners’ evidence “because the observations on
which it is based were not as of the date of the Report of the Second
Annexation Ordinance.” Lastly, the trial court found that the City
used reasonably reliable methods.

While these findings support the trial court’s conclusion of law 6,
we look at the findings as a whole. Two footnotes in the trial court’s
judgment must also be taken into consideration:

5. Unfortunately, Def. Exh. 17 contains several inaccuracies. . . .
Second, only 12,500 square feet of . . . (parcel 1350) . . . should
have been included. The metes and bounds description in the
Second Annexation Ordinance and a map of “Indian Hills
Annexation Area” dated June 27, 2003, . . . which is Pet. Exh.
1, include only a portion of the parcel, but Pet. Exh. 5 and Def.
Exh. 17 erroneously include the whole parcel. The deletion of
the balance of the area of parcel 1350, or 1,133,999.54 square
feet, significantly reduces the size of the total area to be
annexed (and significantly improves the City’s qualification
under the subdivision test).

6. By the evidence presented and its submission of proposed
findings of fact and conclusions of law as requested by the
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Court, the City concedes that the “splitting” of parcel 1350
(which actually should be parcel 6602) is not appropriate and
that either all or none of the parcel should be included in the
area to be annexed. The City may address that question if the
proposed annexation is revisited.

Since the data underlying the table presented in the report was
flawed, it stands to reason that depending on whether the parcel is
ultimately included or excluded from final calculations, it may have
some bearing on whether the City has met the statutory requirements
regarding development for urban purposes and satisfaction of the use
and subdivision tests. Alternatively, the inclusion or exclusion of this
parcel may have little bearing on whether the statutory requirements
are met. We have no information in the record from which we can
determine this matter, and, therefore, remand it to the trial court for
its consideration.

B. North Carolina General Statutes § 160A-48(e)

[7] Next, petitioners argue that “the evidence does not support the
findings of fact and conclusions of law that the city met the manda-
tory requirements of [N.C. Gen. Stat.] § 160A-48(e).” Although peti-
tioners argue in part that the evidence does not support the findings
of fact, we note petitioners failed to assign error to the findings, and
the findings are thus conclusively established. We, therefore, con-
sider only whether the trial court’s findings of fact support its con-
clusion of law 4, which states:

Although the City described a portion of the boundary of the area
to be annexed along Matrimony Creek by reference to the
courses of the creek and the Dan River, rather than by reference
to existing property lines and streets, as N.C.G.S. § 160A-48(e)
provides, the noncompliance was insubstantial (and, in any
event, could be cured if the City were to initiate annexation in
the future).

North Carolina General Statutes § 160A-48(e) requires, in per-
tinent part, that: “In fixing new municipal boundaries, a municipal
governing board shall use recorded property lines and streets as
boundaries[.]” Petitioners argue that this requirement is mandatory
under Arquila v. City of Salisbury, 136 N.C. App. 24, 523 S.E.2d 155
(1999). In Arquila, a panel of this Court interpreted the language of
an earlier version of § 160A-48(e), which said, whenever practical, a
municipal governing board must follow “natural topographic features
such as ridge lines and streams and creeks as boundaries, and
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may use streets as boundaries.” N.C. Gen. Stat. § 160A-48(e) (1994).
This Court held “ ‘While section 160A-48(e) does not provide manda-
tory standards or requirements for annexation,” we believe that the
provision itself is mandatory in light of our Supreme Court’s holding
that a boundary ‘must’ follow topographic features unless to do so
would defeat the annexation.” Arquila, 136 N.C. App. at 41, 523
S.E.2d at 167.

“An important function of statutory construction is to ensure
accomplishment of the legislative intent.” Union Carbide Corp. v.
Offerman, 351 N.C. 310, 315, 526 S.E.2d 167, 170 (2000) (citations
omitted). Accordingly, we first look to the words chosen by the
legislature and “if they are clear and unambiguous within the con-
text of the statute, they are to be given their plain and ordinary mean-
ings.” Brown v. Flowe, 349 N.C. 520, 522, 507 S.E.2d 894, 896 (1998).
Our legislature, in enacting the current version of N.C. Gen. Stat.
§ 160A-48(e) (2005), removed the “whenever practical” language of
the previous versions of the statute and used the word “shall.” As
such, the plain language of the statute establishes that § 160A-48(e) is
a mandatory provision. However, we look not only to the provision at
issue but also to the statutory scheme as a whole and to our prior
interpretations of the statutory framework. Our Supreme Court has
recognized that

It is generally held that slight irregularities will not invalidate
annexation proceedings if there has been substantial compliance
with all essential provisions of the law. Absolute and literal com-
pliance with a statute enacted describing the conditions of annex-
ation is unnecessary; substantial compliance only is required. . . .
The reason is clear. Absolute and literal compliance with the
statute would result in defeating the purpose of the statute in sit-
uations in which no one has been or could be misled.

In re Annexation Ordinance Adopted by the City of New Bern,
North Carolina, December 19, 1969, 278 N.C. 641, 648, 180 S.E.2d
851, 856 (1971) (citations omitted).

The trial court made the finding that “[t]he legal description of
the Indian Hills Area contains boundary lines that follow the course
of the Dan River and Matrimony Creek instead of using recorded
property lines.” In regard to the use of boundary lines that follow the
course of Dan River and Matrimony Creek, the City argues that

[t]he pre-annexation boundary line for the City ran with the
meanderings of Matrimony Creek and this portion of the bound-
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ary coincides with a portion of the area to be annexed. If the
property lines along the bank of the creek for the Indian Hills
Subdivision had been used, then there would have been a “gap”
from the center of the creek to the west bank of the creek which
would not have been annexed.

It is not our belief that the legislature would have intended literal
compliance with the statute such that a “gap” would be left between
the City’s current boundaries and the area of land to be annexed.
Accordingly, we hold that the trial court correctly determined that the
City had substantially complied on this matter.

[8] Petitioners also assign error to the trial court’s failure to con-
clude that “the City failed to comply with the requirements of [N.C.
Gen. Stat.] § 160A-48(e) in that it failed to use the recorded property
lines of lot number 6602.” The trial court found “the City concedes
that the ‘splitting’ of parcel 1350 (which actually should be parcel
6602) is not appropriate and that either all or none of that parcel
should be included in the area to be annexed.” Footnote 5 of the trial
court’s judgment shows the great variance in the total land that would
have been annexed if parcel 1350 had not been split: “only 12,500
square feet of [parcel 1350] should have been included” . . . and the
balance of land which should not have been included equaled
“1,133,999.54 square feet.” We agree that the trial court may have
erred in not concluding that the City failed to comply with the manda-
tory provision of N.C. Gen. Stat. § 160A-48(e). We remand this issue
to the trial court for appropriate conclusions of law, including its
determination whether or not this nonconformity amounted to a
“slight irregularit[y]” in regard to the annexation at issue.

C. North Carolina General Statutes § 160A-47(1)b

[9] Lastly petitioners argue that “the evidence does not support the
conclusion of law that the city met the requirements of [N.C. Gen.
Stat.] § 160A-47(1)b with respect to the water and sewer line exten-
sion maps which were included with the report.” Because no findings
of fact on this matter are challenged, we take them as true and look
only to whether the findings support the trial court’s conclusion of
law 2, which states

While the maps showing the extensions of the water and sewer
lines which were included with the Report did not bear the seal
of a registered professional engineer, the report to which such
maps were appended did bear such seal, and the City has sub-
stantially complied with [N.C. Gen. Stat.] § 160A-47(1)b.
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The following findings of fact are relevant:

17. The Report does not include a “map or maps” bearing the seal
of a registered professional engineer, showing existing and
proposed extensions of trunk water mains in the Indian Hills
Area (see N.C.G.S. § 160A-47(1)b), but does include an
“Annexation Utilities Study of City of Eden” prepared by
Finkbeiner, Pettis & Strout, Inc. (the FBS report), which
bears the seal of a registered professional engineer, and
which contains a map entitled “Figure 5 Water System
Improvements Annexation Area 5” (Area 5 Water map), that
purports to depict the location of existing City 12-inch and
6-inch lines, but not the location of any extensions thereof.

18. Area 5 is described in the FBS report as “the area in and
around the Indian Hills subdivision.”

25. The Report does not include a “map or maps” bearing the seal
of a registered professional engineer, showing existing sewer
interceptors and outfalls and proposed extensions of outfalls
in the Indian Hills Area (see N.C.G.S. § 160A-47(1)b), but the
FBS report contains a map entitled “Figure 6 Sewer System
Improvements Annexation Area 5” (Area 5 Sewer map), that
purports to depict the location of an existing City pump sta-
tion, force main and gravity sewer, and of proposed gravity
sewer extensions.

As stated supra, in assessing small nonconformities in annexa-
tion proceedings, our Supreme Court has said that “[i]t is generally
held that slight irregularities will not invalidate annexation proceed-
ings if there has been substantial compliance with all essential provi-
sions of the law.” In re Annexation Ordinance Adopted by the City
of New Bern, 278 N.C. at 648, 180 S.E.2d at 856. The City substantially
complied with the statutory requirement because the maps were both
prepared by an engineering firm and attached to a report to which an
engineer affixed his or her seal. As such, we reject petitioners’ assign-
ment of error.

D. Other Assignments of Error

We lastly note that petitioners’ cross-assignments of error contain
five assignments of error, numbers 3-6 and 17, regarding the trial
court’s failure to make certain findings of fact. On appeal, “a trial
court’s findings of fact in a bench trial have the force of a jury verdict
and are conclusive on appeal if there is competent evidence to sup-
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port them, even though [] there may be evidence that would support
findings to the contrary.” Biemann and Rowell Co. v. Donohoe
Companies, Inc., 147 N.C. App. 239, 242, 556 S.E.2d 1, 4 (2001). We
have considered these assignments of error and find them to be
without merit.

Remanded.

Judges ELMORE and GEER concur.

JAMES CREECH HERRING, PLAINTIFF v. FOOD LION, LLC, DEFENDANT

No. COA05-202
(Filed 20 December 2005)

1. Evidence— employee handbook—authentication

The trial court did not err in a slip and fall case by admitting
defendant company’s employee handbook into evidence,
because: (1) N.C.G.S. § 8C-1, Rule 901(a) provides that the re-
quirement of authentication or identification as a condition
precedent to admissibility is satisfied by evidence sufficient to
support a finding that the matter in question is what its proponent
claims; and (2) the testimony of the store manager for defendant
company was sufficient to support a finding that the document
produced by plaintiff was a copy of defendant’s employee hand-
book in effect at the time of plaintiff’s accident.

2. Premises Liability— fall in grocery store—negligence by
store owner—sufficiency of evidence
Plaintiff customer’s evidence was insufficient for the jury in
an action to recover for injuries plaintiff received when he fell
over a stock cart in defendant’s grocery store where plaintiff pro-
duced no evidence as to who left the stock cart in the position
which caused plaintiff to fall and no evidence that defendant
failed to correct a dangerous condition after it received actual or
constructive notice of the condition.

Judge HUNTER concurring in part and dissenting in part.
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Appeal by defendant from order entered 6 August 2004 by Judge
Russell J. Lanier, Jr., in Lenoir County Superior Court. Heard in the
Court of Appeals 21 September 2005.

White & Allen, PA., by Gregory E. Floyd, for plaintiff-appellee.

Poyner & Spruill LLP, by Timothy W. Wilson, for defendant-
appellant.

TYSON, Judge.

Food Lion, LLC (“defendant”) appeals from order entered setting
aside an earlier order granting directed verdict in favor of defendant
and granting James Creech Herring’s (“plaintiff”) motion for a new
trial. We affirm in part and reverse in part.

I. Background

On 6 February 2003, plaintiff filed a complaint against defendant
in Lenoir County Superior Court alleging he had sustained serious
physical injuries as a result of defendant’s negligence. Plaintiff’s case
was tried on 23 and 24 March 2004. Plaintiff presented evidence tend-
ing to show that on 3 March 2000, he sustained injuries while shop-
ping at defendant’s grocery store located in Snow Hill, North
Carolina. Plaintiff testified he pushed a shopping cart down one or
two aisles of the store and parked his cart by the meat counter, while
he walked over to a display of two-liter soft drinks located at the end
of the aisle. Plaintiff selected a bottle from the rear of the display and
turned to return to his shopping cart, which remained parked by the
meat counter. Plaintiff stated,

When I took a step, I hit the edge of the [stock cart] . . . which I
did not see. I hit the edge of it and I started to fall and it just took
the skin off the front of my shin on my right leg so I didn’t put my
knee down or anything to try to break the fall. All the weight went
on my hands.

The stock cart was empty, and its base was slightly lower than
plaintiff’s knee. Plaintiff described the stock cart as “four and a half
feet long, maybe 17, 18 inches wide with—it had end posts that stuck
up ... They were rounded and I'd say they were maybe four and a half
feet high . ...”

In order to illustrate his testimony, plaintiff submitted photo-
graphs of a stock cart substantially similar to the one upon which he
was injured. Plaintiff testified that the stock cart was not “anyplace
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around that [he] noticed” as he approached the soft drink display.
Plaintiff testified he never observed the stock cart near the end of the
aisle before he fell. In plaintiff’s opinion as he approached the end
display, the stock cart was “in-between two displays and the ends
were up against or very close to the end of these displays . . . so they
were hidden.” When plaintiff turned away from the soft drink display
to return to his shopping cart, he asserts the stock cart must have
been directly behind him. Plaintiff testified he had no opportunity to
see the stock cart before he tripped on it.

As a result of his fall, plaintiff suffered a shoulder impingement
ultimately requiring surgery. No one was tending the stock cart at the
time of plaintiff’s injury, but one of defendant’s employees, believed
to be Carlos Gurley (“Gurley”), was standing nearby and allegedly
witnessed plaintiff’s fall. Plaintiff left the store following his accident
and did not contact defendant regarding the incident until after he
learned his injury was serious and would result in permanent disabil-
ity. Plaintiff spoke with the manager for defendant of the store, John
Ashworth (“Ashworth”), and informed him of the accident. Ashworth
told plaintiff that Gurley no longer worked at the store and that no
incident report had been filed for the accident. Plaintiff never located
Gurley, and he did not testify at trial.

Benjamin Metz (“Metz”), the current manager for defendant of
the store where plaintiff was injured, testified regarding defendant’s
employee handbook. The handbook, which was required to be dis-
tributed to all employees, contained the following statements:

STATEMENT OF POLICY

The safety of our employees and customers is an important
priority at Food Lion. Employees must share in the responsibility
by obeying established safety rules and being alert for unsafe
working conditions. No manager or employee may be relieved of
his or her part of this responsibility.

Do not commit an unsafe act which might result in injury to your-
self or another person. Be alert to the presence of other people to
avoid accidentally injuring someone.

Report any unsafe conditions or practices to your manager
immediately.
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Report all accidents of any kind to your manager at once. If the
accident results in an injury, regardless of how slight the injury
may seem, it must be reported without delay.

Don'’t leave containers such as cartons, baskets, and other stock
carriers unattended in aisles. Empty them promptly and return
them to their proper place.

Stock trucks and carts should be loaded to pass through aisles or
doorways with ease. Unattended or empty trucks and carts
should be placed out of the way.

Notify the Store Manager or person in charge of the store of acci-
dents immediately.

Metz testified that all of the stock carts within defendant’s store are
owned by defendant and that defendant is responsible for their use
and placement within the store. At the close of plaintiff’s evidence,
defendant moved for a directed verdict. The trial court granted
defendant’s motion by order dated 5 April 2004.

Plaintiff filed a motion for a new trial and argued the trial court
erred in granting defendant’s motion for directed verdict. Upon re-
view of plaintiff’s motion for a new trial, the trial court determined
defendant’s motion for directed verdict had been improperly granted.
The trial court entered an order setting aside the 5 April 2004 order
and granted plaintiff’s motion for a new trial. Defendant appeals.

II. Issues

Defendant argues the trial court erred by: (1) granting plaintiff’s
motion for a new trial after it had previously granted defendant’s
motion for directed verdict; and (2) admitting into evidence defend-
ant’s employee handbook.

III. Motion for New Trial

Plaintiff’s motion for a new trial asserted the trial court erred in
granting defendant’s motion for directed verdict. Defendant asserts
the trial court properly granted its motion for directed verdict
because plaintiff presented insufficient evidence that defendant:
(1) negligently created the condition leading to plaintiff’s injury; or



26 IN THE COURT OF APPEALS

HERRING v. FOOD LION, LLC
[175 N.C. App. 22 (2005)]

(2) negligently failed to remove the stock cart after actual or con-
structive notice of its existence. To determine whether the trial court
erred in granting plaintiff’s motion for a new trial, we must determine
whether the trial court erred in granting defendant’s motion for
directed verdict.

IV. Motion for Directed Verdict

The standard of review for a motion for directed verdict is
whether the evidence, considered in a light most favorable to the non-
moving party, is sufficient to be submitted to the jury. Di Frega v.
Pugliese, 164 N.C. App. 499, 505, 596 S.E.2d 456, 461 (2004) (citation
omitted). A motion for directed verdict should be denied if more than
a scintilla of evidence supports each element of the non-moving
party’s claim. Clark v. Moore, 65 N.C. App. 609, 610, 309 S.E.2d 579,
580-81 (1983) (citation omitted). This Court reviews a trial court’s
grant of a motion for directed verdict de novo. Denson v. Richmond
Cty., 159 N.C. App. 408, 411-12) 583 S.E.2d 318, 320 (2003). The trial
court properly granted defendant’s motion for directed verdict.

V. Employee Handbook

[1] Defendant argues the trial court erred in admitting the employee
safety handbook into evidence. Defendant contends plaintiff failed to
properly authenticate the document before offering it into evidence.
We disagree.

Metz, the store manager for defendant, testified that he obtained
a copy of the employees’ handbook effective in March 2000, the time
of plaintiff’s injury. Metz identified the document produced by plain-
tiff as defendant’s employee handbook. Metz testified that it was the
same handbook required to be distributed to all employees. “The
requirement of authentication or identification as a condition prece-
dent to admissibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent claims.” N.C.
Gen. Stat. § 8C-1, Rule 901(a) (2003). We conclude Metz’s testimony
was sufficient to support a finding that the document produced by
plaintiff was a copy of defendant’s employee handbook in effect at
the time of plaintiff’s accident. This assignment of error is overruled.

VI. Duty to Lawful Visitors

[2] Owners and occupiers of land in this State owe “the duty to exer-
cise reasonable care in the maintenance of their premises for the pro-
tection of lawful visitors.” Nelson v. Freeland, 349 N.C. 615, 632, 507
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S.E.2d 882, 892 (1998), reh’g denied, 350 N.C. 108, 533 S.E.2d 467
(1999). Where a plaintiff customer slips or falls on an object and is
injured in a retail establishment, the “plaintiff must show that the
defendant either (1) negligently created the condition causing the
injury, or (2) negligently failed to correct the condition after actual or
constructive notice of its existence.” Roumillat v. Simplistic
Enterprises, Inc., 331 N.C. 57, 64, 414 S.E.2d 339, 342-43 (1992)
(citing Hinson v. Cato’s, Inc., 271 N.C. 738, 739, 1567 S.E.2d 537,
538 (1967)).

A. Negligence

Here, plaintiff produced no evidence that defendant, its agent,
employees, or contractors, negligently placed the stock cart in a posi-
tion that would cause plaintiff to become injured. Id. Plaintiff failed
to produce any evidence that any of defendant’s employees breached
any of defendant’s safety rules by leaving the stock cart unattended in
plain view in the aisle. No evidence whatsoever was presented
regarding who left the stock cart in the position which caused plain-
tiff to fall, when it was placed there, or how long it remained.

Defendant’s evidence tended to show that vendors, such as Pepsi,
Coca-Cola, and Frito Lay, are permitted to use stock carts owned by
defendant. Based on plaintiff’s evidence, the jury could only specu-
late who left the stock cart in a position causing plaintiff to fall,
whether it be an employee, a vendor, or another customer, and how
long it remained there. “Cases are not to be submitted to a jury on
speculations, guesses, or conjectures . . . [P]roof of negligence must
rest on a more solid foundation that mere conjecture.” Id. at 69, 414
S.E.2d at 345 (citations omitted).

B. Notice

Plaintiff also presented no evidence that defendant failed to cor-
rect a dangerous condition after it received actual or constructive
notice of the condition. Id. at 64, 414 S.E.2d at 342-43. This case can
be distinguished from cases in which courts of this State have held a
defendant retail store to have constructive notice of a dangerous con-
dition. Evidence that the dangerous condition existed for some
period of time prior to the fall may create an inference of construc-
tive notice. Furr v. K-Mart Corp., 142 N.C. App. 325, 327, 543 S.E.2d
166, 168 (2001). In Furr, the plaintiff slipped in a K-Mart store on lig-
uid detergent that had leaked from a container down the side of the
shelving structure and onto the floor. Id. at 328, 543 S.E.2d at 169. The
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plaintiff presented evidence that the detergent on the shelving struc-
ture had dried and become pink at the time of his fall. Id. This Court
held that evidence to be “sufficient to raise an inference that the lig-
uid detergent had been leaking for such a length of time that defend-
ant should have known of its existence in time to have removed the
danger or to have given proper warning of its presence.” Id. Similarly,
in Long v. Food Stores, our Supreme Court held that evidence of
grapes on the floor that were “full of lint and dirt” was sufficient to
show that the store owner had knowledge of their presence. 262 N.C.
57, 61, 136 S.E.2d 275, 278-79 (1964).

Here, plaintiff presented no evidence to raise an inference the
stock cart had been left in its position for some period of time prior
to his fall to place defendant on notice. Plaintiff testified that he did
not know how the stock cart got there and did not see the stock cart
before falling over it. Plaintiff also testified that after he fell, he
looked up and saw one of defendant’s employees, who worked in the
meat department, speaking with an elderly lady “on the other side of
the display.” Plaintiff presented no evidence whether this or another
employee had seen or should have seen the cart before plaintiff fell.
Plaintiff also presented no evidence of how long the stock cart had
been present in that position before he fell. Plaintiff testified the cart
made “creaking” noises as it moved.

Without plaintiff offering sufficient evidence, the jury would have
to speculate about: (1) who placed the stock cart in that location; (2)
the amount of time the stock cart had been placed there; (3) whether
any of defendant’s employees saw it; (4) whether any of defendant’s
employees should have seen it and recognized the danger; and (5)
whether any of defendant’s employees had time to move the stock
cart or warn plaintiff before he fell.

It seems to be universally held that the res ipsa loquitur doc-
trine is inapplicable in suits against business proprietors to
recover for injuries sustained by customers or invitees in falls
during business hours on floors and passageways located within
the business premises and on which there is litter, debris, or
other substances.

No inference of negligence on the part of defendant arises merely
from a showing that plaintiff, a customer in defendant’s store dur-
ing business hours, fell and sustained an injury in the store.

Long, 262 N.C. at 60-61, 136 S.E.2d at 278 (internal citations omitted).
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To hold defendant liable in this case would be to effectively make
defendant an insurer and held to be strictly liable for any torts
committed by a third person while in defendant’s store. A purported
and unproven breach of a property owner’s or tenant’s internal safety
policy or manual is not evidence of a breach of a duty by defend-
ant to any plaintiff who is injured on defendant’s premises, even
though a breach may have been caused by a third-party. North
Carolina only imposes strict liability upon owners and occupiers of
real property for injuries caused by possessing wild animals or
“vicious” domestic animals and engaging in “abnormally dangerous
activities.” Charles E. Daye & Mark W. Morris, North Carolina Law of
Torts § 20.10, 411 (1999). The trial court properly granted directed
verdict for defendant.

VII. Conclusion

The trial court did not err by admitting defendant’s employee
handbook into evidence. Plaintiff presented insufficient evidence to
support his negligence claim against defendant. The trial court prop-
erly granted defendant’s motion for directed verdict. On de novo
review, the trial court erred by setting aside its previous order grant-
ing directed verdict in favor of defendant and granting plaintiff’s
motion for a new trial.

Affirmed in part, Reversed in part.
JUDGE STEELMAN concurs.
JUDGE HUNTER concurs in part, dissents in part.

HUNTER, Judge, concurring in part and dissenting in part.

I agree with the majority that the trial court did not err in ad-
mitting the employee handbook into evidence. I do not agree,
however, that the trial court erred in granting plaintiff’s motion
for a new trial.

“A store has a duty to exercise ordinary care to keep its prem-
ises in a reasonably safe condition and to warn of any hidden dangers
of which it knew [or] should have known.” Stallings v. Food Lion,
Inc., 141 N.C. App. 135, 137, 539 S.E.2d 331, 333 (2000); Kremer v.
Food Lion, Inc., 102 N.C. App. 291, 294, 401 S.E.2d 837, 838-39 (1991)
(stating that “[t]he owner of a store is not an insurer of its custo-
mer’s safety but is under a duty to exercise ordinary care in keep-
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ing the store’s aisles and passageways reasonably safe so as not to
unnecessarily expose customers to danger”). Failure to do so consti-
tutes negligence. Freeman v. Food Lion, LLC, 173 N.C. App. 207, 211,
617 S.E.2d 698, 701 (2005). Moreover, it is well established in North
Carolina that the breach of a voluntarily-adopted safety rule may con-
stitute evidence of a defendant’s negligence. Thompson v. Wal-Mart
Stores, Inc., 138 N.C. App. 651, 656, 547 S.E.2d 48, 51 (2000).

On a motion by a defendant for a directed verdict at the close of
the plaintiff’s evidence in a jury case, the evidence must be taken as
true and considered in the light most favorable to the plaintiff.
Stallings, 141 N.C. App. at 137-38, 539 S.E.2d at 333. The plaintiff
must be given the benefit of every reasonable inference which may
legitimately be drawn from the evidence, with conflicts, contradic-
tions, and inconsistencies being resolved in the plaintiff’s favor.
Hornby v. Penn. Nat’l Mut. Casualty Ins. Co., 62 N.C. App. 419, 422,
303 S.E.2d 332, 334 (1983). A directed verdict is not properly allowed
unless it appears that a recovery cannot be had by the plaintiff upon
any view of the facts which the evidence tends to establish. Willis v.
Russell, 68 N.C. App. 424, 427, 315 S.E.2d 91, 94 (1984). “Directed ver-
dict in a negligence case is rarely proper because it is the duty of the
jury to apply the test of a person using ordinary care.” Stallings, 141
N.C. App. at 138, 539 S.E.2d at 333.

In the instant case, defendant, as owner and operator of the store
in which plaintiff was injured, owed a duty to plaintiff to keep its
premises safe and to warn him of any hidden dangers on the
premises. Freeman, 173 N.C. App. at 211, 617 S.E.2d at 701. Further,
defendant voluntarily adopted certain safety rules to ensure the
safety of all lawful visitors. Most notably, defendant instructed its
employees not to leave “stock carriers unattended in aisles.” In addi-
tion, Metz testified that defendant was responsible for the use and
placement of all of the stock carts within defendant’s store. Plaintiff
testified that the stock cart was unattended when he fell. Thus,
notwithstanding the majority’s assertion to the contrary, there was
evidence from which the jury could find that defendant violated its
own safety rule by leaving the stock cart unattended, which in turn
would constitute some evidence of defendant’s breach of the stand-
ard of care. Thompson, 138 N.C. App. at 656, 547 S.E.2d at 51. Even if
a vendor or other third party placed the stock cart behind plaintiff,
the jury could nevertheless find defendant negligent in leaving the
stock cart unattended and in a position where anyone could push it
behind plaintiff.
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Plaintiff testified that, as he approached the soft drink display,
the stock cart was not “anyplace around that [he] noticed.” The evi-
dence showed that the stock cart was quite large, at least as long as
the soft drink display at the end of the aisle, and with end posts
four and a half feet high. When plaintiff turned away from the drink
display, the low, unloaded stock cart was then directly behind him
where he could not see it. This evidence contradicts the majority’s
assertion that plaintiff presented “no evidence of how long the
stock cart had been present in that position before he fell.” Plaintiff
was only at the end aisle long enough to retrieve the soft drink bottle.
It would be unreasonable to infer that the stock cart was present
in front of the end aisle the entire time and plaintiff simply failed
to notice it, as plaintiff would have had to walk around the large
stock cart to reach the soft drink display on the end aisle. In the light
most favorable to plaintiff, which is the standard we must apply, the
jury could reasonably conclude from the evidence that someone
placed or pushed the stock cart to its position behind plaintiff while
he stood at the display. As plaintiff turned, he immediately struck the
stock cart and fell. Although the stock cart was unattended at the
time, plaintiff observed one of defendant’s employees standing
nearby, speaking with a customer, directly after his fall. The employee
witnessed plaintiff’s injury, but he did not report the accident to man-
agement, in violation of store policy. No accident report was made of
plaintiff’s accident until several months after the incident. Taken in
the light most favorable to plaintiff, there was evidence from which
the jury could find that defendant failed to adhere to its own safety
policies by neglecting to properly supervise the stock cart that caused
plaintiff’s injury.

As issues of fact existed requiring resolution by a jury, the trial
court improperly granted a directed verdict in favor of defendant. A
new trial may be granted for “[e]rror in law occurring at the trial[.]”
N.C. Gen. Stat. § 1A-1, Rule 59(a)(8) (2003). This Court reviews de
novo the trial court’s granting of a motion for a new trial based upon
error of law. Chiltoski v. Drum, 121 N.C. App. 161, 164, 464 S.E.2d
701, 703 (1995). The trial court’s error of law in granting a directed
verdict for defendant supports the trial court’s subsequent decision to
grant a new trial. I would hold the trial court did not err in granting
plaintiff’s motion for a new trial.
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IN THE MATTER OF: E.T.S.

No. COA05-82
(Filed 20 December 2005)

1. Termination of Parental Rights— subject matter jurisdic-

tion—standing—termination of parental rights

The trial court had subject matter jurisdiction based on
N.C.G.S. § 7B-1103(a)(5) to terminate respondent mother’s
parental rights, because: (1) a child having resided with a per-
son for two years provides the necessary standing to initiate a
termination of parental rights action pursuant to N.C.G.S.
§ 7B-1103(a)(5), the minor child has lived continuously with peti-
tioner since December 1999, and the petition for termination was
filed 17 December 2002; and (2) contrary to the assertion made in
the dissenting opinion, the two year period required under
N.C.G.S. § 7B-1103(a)(5) was not tolled until respondent mother
reached the age of majority in February 2001 even though she did
not have a guardian ad litem appointed in the earlier proceedings
since respondent was an adult the entire pendency of the termi-
nation of parental rights proceedings, was represented by coun-
sel, and at no time did she attempt to directly attack the prior
proceedings based on the failure of the trial court to appoint a
guardian ad litem.

. Appeal and Error— preservation of issues—failure to con-

test admission of orders—failure to appeal from orders

Although respondent mother contends the trial court erred
by relying on prior orders in other files to conclude that grounds
existed to terminate her parental rights even though the orders
were obtained when she was a minor and no guardian ad litem
had been appointed for respondent, this assignment of error is
dismissed, because: (1) respondent did not contest the admission
of these orders in the instant proceeding as required by N.C. R.
App. P. Rule 10; (2) respondent never appealed the orders she
now contests, even though she was represented by counsel in all
those proceedings; and (3) the Court of Appeals declined to
review these orders under N.C. R. App. P. Rule 2.
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3. Termination of Parental Rights— grounds—neglect—suffi-
ciency of evidence

The trial court did not err by concluding that grounds existed
to terminate respondent mother’s parental rights based on
neglect, because: (1) although respondent assigned as error
numerous findings of fact in the termination order, she did not
make any specific argument in her brief that any of these findings
of fact were not supported by clear, cogent, and convincing evi-
dence, and thus, respondent abandoned this assignment of error;
and (2) the findings of fact support the trial court’s conclusion of
neglect under N.C.G.S. § 7B-1111(a)(1) when the findings demon-
strated that respondent failed to maintain stable housing, was
unemployed at the time of the termination hearing, failed to com-
ply with the child support order effective 1 June 2001 by missing
numerous payments or by submitting incomplete payments, had
on more than one occasion left her minor child with others to be
cared for, including the incident initiating the minor child’s
removal from respondent’s custody when she left the child with
her housemate and disappeared which prompted the housemate
to contact petitioner, failed to provide proper medication to the
child, had attempted suicide, had not cooperated with social
workers, did not follow through with mental health counseling,
did not complete parenting classes, had only visited or contacted
the minor child on a sporadic basis between December 1999 and
Easter 2001, made no phone calls and sent no letters or cards
between these visits, and had not visited the child at all from
Easter 2001 until the hearing in April and May 2004 but made only
a couple of phone calls.

4. Termination of Parental Rights— best interests of child—
abuse of discretion standard

The trial court did not abuse its discretion by concluding that
it was in the best interests of the child to terminate respondent
mother’s parental rights, because: (1) the findings revealed that
the child has been living continuously with petitioner since
December 1999, and also with petitioner’s husband and his son
since their marriage in July 2001; (2) the child considers peti-
tioner’s stepson her big brother; and (3) respondent’s personal
situation has not improved or stabilized to a significant degree
since the child was placed in the care of petitioner in 1999, even
though respondent has been aware of petitioner’s intent to adopt
the minor child since mid 2002.
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5. Appeal and Error— preservation of issues—failure to argue

The remaining assignments of error that respondent failed to
argue in her brief in a termination of parental rights case are
deemed abandoned under N.C. R. App. P. Rule 28(b)(6).

Judge TysoN dissenting.

Appeal by respondent mother from order entered 7 June 2004 by
Judge Lawrence C. McSwain in Guilford County District Court. Heard
in the Court of Appeals 14 September 2005.

Joyce L. Terres, for petitioner-appellee Guilford County
Department of Social Services.

Anne R. Littlejohn, for petitioner-appellee Guardian ad Litem.

Richard Croutharmel, for respondent-appellant.

STEELMAN, Judge.

E.T.S. was born in May of 1998. At the time of the child’s birth,
appellant-mother (respondent) was 15 years old. From her birth until
October 1998, the child resided with respondent and petitioner Kelli
Williams (now Kelli Williams Neal) (petitioner) in Albemarle, Stanly
County, North Carolina. From October 1998 until July of 1999, the
child resided with respondent in Albemarle. From July 1999 through
October 1999 the child resided with the petitioner in Guilford County,
North Carolina. From October 1999 until December 1999, the child
resided with respondent in Albemarle. In December 1999, petitioner
retrieved the child and took the child to her home in Guilford County.
On 21 December 1999, the Stanly County Department of Social
Services filed a juvenile petition in the District Court of Stanly
County, alleging neglect and dependency. The petition outlined a his-
tory of neglect by respondent going back to July of 1999. Respondent
left the child with a caretaker in December 1999, and then could not
be located. Respondent failed to administer prescribed medicine to
the child. On 19 December 1999, respondent was admitted to Stanly
Memorial Hospital for an attempted drug overdose. Between July
1999 and December 1999, respondent moved five times. On 23
December 1999, a memorandum of agreement and order was entered
in the District Court of Stanly County vesting legal custody of E.T.S.
in Stanly County Department of Social Services, and physical custody
in petitioner. On 23 March 2000, an adjudication/disposition order
was entered by the District Court of Stanly County, which found
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dependency and confirmed the legal and physical custody arrange-
ments of the previous order. On 17 January 2001, an order was
entered arising from a hearing on 27 July 2000. This order stated:
“That the legal and physical custody of the minor child E.T.S. shall
remain with Kelli Williams.” At all times during the proceedings in
Stanly County, respondent was represented by counsel. There was a
guardian ad litem for E.T.S., but the record does not show that a
guardian ad litem was appointed for respondent, even though she
was less than 18 years of age during these proceedings. E.T.S. has
continuously resided with petitioner in Guilford County since
December 1999. Petitioner married Christopher Cheva Neal (along
with petitioner, “petitioners”) in July of 2002, and E.T.S. has lived
together with them and Mr. Neal’s son since that date.

On 17 October 2002, petitioners filed a petition to terminate the
parental rights of both the mother and father of E.T.S. in Guilford
County. On 7 June 2004, Judge McSwain entered an order terminating
both parents’ parental rights. From this order, respondent appeals.

[1] In respondent’s first argument, she contends that the trial court
did not acquire subject matter jurisdiction over her and that the order
terminating her parental rights must be vacated. We disagree.

In North Carolina, standing is “jurisdictional in nature and
‘consequently, standing is a threshold issue that must be addressed,
and found to exist, before the merits of [the] case are judicially
resolved.” ” In re Miller, 162 N.C. App. 355, 357, 590 S.E.2d 864, 865
(2004) (quoting In re Will of Barnes, 157 N.C. App. 144, 155, 579
S.E.2d 585, 592 (2003)). This Court recognizes its duty to insure sub-
ject matter jurisdiction exists prior to considering an appeal. In re
N.R.M., 165 N.C. App. 294, 296-98, 598 S.E.2d 147, 148-49 (2004).

Respondent argues that petitioners never obtained standing to
file their petition to terminate her parental rights under N.C. Gen.
Stat. § 7B-1103(a), and therefore the trial court never obtained
jurisdiction over the subject matter of this case. N.C. Gen. Stat.
§ 7B-1103(a) provides, in relevant part:

A petition or motion to terminate the parental rights of either or
both parents to his, her, or their minor juvenile may only be filed
by one or more of the following:
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(56) Any person with whom the juvenile has resided for a contin-
uous period of two years or more next preceding the filing of the
petition or motion.

(7) Any person who has filed a petition for adoption pursuant to
Chapter 48 of the General Statutes.

Respondent argues that the trial court erroneously based its subject
matter jurisdiction on N.C. Gen. Stat. § 7B-1103(a)(7), because peti-
tioners did not properly file their petition for adoption pursuant to
Chapter 48. Because we find that the trial court had subject matter
jurisdiction based on N.C. Gen. Stat. § 7B-1103(a)(56), we do not
address respondent’s argument.

N.C. Gen. Stat. § 7B-1103 limits the parties who can file a termi-
nation of parental rights action to persons or agencies having an
interest in the child. A child having resided with a person for two
years provides the necessary standing to initiate a termination of
parental rights action pursuant to N.C. Gen. Stat. § 7B-1103(a)(5). In
the instant case, E.T.S. has lived continuously with petitioner since
December of 1999. The petition for termination was filed 17
December 2002, over two years after E.T.S. began living with
petitioner. This fact establishes petitioner’s standing to petition for
the termination of respondent’s parental rights under N.C. Gen. Stat.
§ 7B-1103(a)(5). Therefore, the trial court had subject matter juris-
diction over this matter.

The dissent argues that the two year period required under N.C.
Gen. Stat. § 7B-1103(a)(5) was tolled until respondent reached the
age of majority in February of 2001 because she did not have a
guardian ad litem appointed in the earlier Stanly County proceed-
ings. According to the dissent, the alleged tolling of the two year
period divested the trial court of jurisdiction to hear the termination
of parental rights petition. We find this proposition to be unsupported
by the statutes and case law of North Carolina.

This Court recently decided the question of whether the failure to
appoint a guardian ad litem for a parent in a dependency adjudica-
tion proceeding constitutes grounds for reversal of a later termina-
tion of parental rights order. We held that it did not. In re O.C., 171
N.C. App. 457, 615 S.E.2d 391 (2005), disc. review denied, 360 N.C.
64, 623 S.E.2d 587 (2005). In that case, we noted the clear distinction
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between the situation where the trial court fails to appoint a required
guardian ad litem in the proceedings on appeal (which requires
reversal), and where the court fails to appoint a guardian ad litem
in prior adjudication proceedings (which does not require reversal).
Judge Levinson gave three clear reasons why the law compels
this result.

We make several additional observations which help illustrate the
fallacy of respondent’s argument that, where the trial court fails
to appoint a GAL for the parent during the adjudication proceed-
ings, a later order on termination of parental rights must be
reversed. First, this would create uncertainty and render judicial
finality meaningless. Termination orders entered three, five, even
ten years after the initial adjudication could be cast aside.
Secondly, by necessarily tying the adjudication proceedings and
termination of parental rights proceedings together, respondent
misapprehends the procedural reality of matters within the juris-
diction of the district court: Motions in the cause and original
petitions for termination of parental rights may be sustained irre-
spective of earlier juvenile court activity. See In re R.T.W., 2005
N.C. LEXIS 646, 30, 359 N.C. 539, 553, 614 S.E.2d 489, 497 (2005)
(“Each termination order relies on an independent finding that
clear, cogent, and convincing evidence supports at least one of
the grounds for termination under N.C.G.S. § 7B-1111. . . . Simply
put, a termination order rests upon its own merits.”). Thirdly,
even if respondent was entitled to a GAL for the proceedings
associated with the earlier dependency proceedings, there cannot
be prejudice to her in the termination proceedings because she
was not even entitled to the appointment of a GAL for the termi-
nation proceedings. Finally, respondent’s argument does not
account for the fact that circumstances surrounding an individual
change over time: The parent may no longer have the concerns
which caused his or her incapacity months or years earlier.

Finally, the consequences of reversing termination orders for
deficiencies during some prior adjudication would yield nonsen-
sical results. While the order on termination would be set aside,
the order on adjudication would not; consequently, the order on
adjudication would remain a final, undisturbed order in all
respects. This would generate a legal quagmire for the trial court:
It has continuing jurisdiction over these children by operation of
the undisturbed order on adjudication, but must “undo” every-
thing following the time the children were initially removed from
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the home if it ever wishes to enter a valid termination of parental
rights order. This assignment of error is overruled.

Id. at 463-64, 615 S.E.2d at 396.

It should be noted in the instant case that the respondent was an
adult during the entire pendency of the termination of parental rights
proceedings and was represented by counsel. At no time did she
attempt to directly attack the prior proceedings in Stanly County
based on the failure of the trial court to appoint a guardian ad litem.

N.C. Gen. Stat. § 7B-1103 limits the parties who can file a ter-
mination of parental rights action to persons or agencies having an
interest in the child. The child having resided with a person for
two years provides a basis for a person to have standing to initiate
a termination of parental rights action pursuant to N.C. Gen. Stat.
§ 7B-1103(a)(5). This requirement is based upon the relationship
between the petitioner and the child.

The case of Bryant v. Adams, 116 N.C. App. 448, 448 S.E.2d 832
(1994), which holds that a statute of limitations is tolled during the
minority of a plaintiff, is not applicable. While Bryant correctly states
the law, it does not follow that the two year requirement of N.C. Gen.
Stat. § 7B-1103(a)(b) is a statute of limitations or the equivalent of
such. This statute confers standing on petitioners based on their two
year relationship with the child, which is in no manner related to the
respondent or her relationship with the child during that two year
period. N.C. Gen. Stat. § 7B-1103(a)(5) (emphasis added) grants
standing to: “Any person with whom the juvenile has resided for a
continuous period of two years or more next preceding the filing
of the petition or motion.” The person or persons with whom legal
custody lies during this time period is irrelevant. This argument is
without merit.

[2] In her second argument, respondent contends that the trial court
erred by relying on prior orders in other files to conclude that
grounds existed to terminate her parental rights. We disagree.

Respondent argues that the trial court erred in relying on prior
Stanly County orders because they were obtained when she was a
minor and no guardian ad litem had been appointed to her.
Respondent admits that she did not contest the admission of these
orders in the instant proceeding as required by N.C. R. App. P. Rule
10. Further, respondent never appealed the orders she now contests,
even though she was represented by counsel in all those proceedings.
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Nonetheless, respondent requests that we review the admission and
consideration of those orders for error pursuant to Rule 2 of the
North Carolina Rules of Appellate Procedure. We decline to do so. See
Viar v. N.C. DOT, 359 N.C. 400, 610 S.E.2d 360 (2005). This argument
is without merit.

[3] In her third argument, respondent contends that the trial court
erred in concluding that grounds existed to terminate her parental
rights based on neglect. We disagree.

Parental rights may be terminated if the trial court deter-
mines that a child has been neglected by its parents. N.C. Gen. Stat.
§ 7B-1111(a)(1). A neglected juvenile is defined as:

A juvenile who does not receive proper care, supervision, or
discipline from the juvenile’s parent, guardian, custodian, or
caretaker; or who has been abandoned; or who is not provided
necessary medical care; or who is not provided necessary re-
medial care; or who lives in an environment injurious to the
juvenile’s welfare; or who has been placed for care or adoption in
violation of law.

N.C. Gen. Stat. § 7B-101.

“The standard of review in termination of parental rights cases is
whether the findings of fact are supported by clear, cogent and
convincing evidence and whether these findings, in turn, support
the conclusions of law.” We then consider, based on the grounds
found for termination, whether the trial court abused its discre-
tion in finding termination to be in the best interest of the child.

In re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1, 6 (2004) (cita-
tions omitted). Though respondent assigned as error numerous find-
ings of fact in the termination order, she does not make any specific
argument in her brief that any of these findings of fact were not sup-
ported by clear, cogent and convincing evidence. Having failed to
argue these assignments of error in her brief, they are deemed aban-
doned. N.C. R. App. P. Rule 28(b)(6), Strader v. Sunstates Corp., 129
N.C. App. 562, 567, 500 S.E.2d 752, 755 (1998). Our review is thus lim-
ited to whether the trial court’s findings of fact support its conclusion
of law. First Union Nat’l Bank v. Bob Dunn Ford, Inc., 118 N.C. App.
444, 446, 455 S.E.2d 453, 454 (1995).

The trial court’s findings of fact demonstrate that respondent
failed to maintain stable housing; was unemployed at the time of the
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termination hearing; had failed to comply with the child support
order effective 1 June 2001 by missing numerous payments, or sub-
mitting incomplete payments; had on more than one occasion left
E.T.S. with others to be cared for, including the incident initiating
E.T.S.’ removal from respondent’s custody where she left the child
with her house-mate and disappeared, prompting the house-mate to
contact petitioner; failed to provide proper medication to the child,
had attempted suicide; had not cooperated with social workers; did
not follow through with mental health counseling, nor complete par-
enting classes; only visited or contacted E.T.S. on a sporadic basis
between December 1999 and Easter of 2001; made no phone calls and
sent no letters or cards between these visits; and from Easter of 2001
until the hearing in April and May of 2004 (some three years), had not
visited the child at all (nor requested any such visit), and had made
only a “couple” of phone calls.

We hold that these findings of fact support the trial court’s con-
clusion that E.T.S. is a neglected juvenile as defined in N.C. Gen. Stat.
§ 7B-101. The findings thus support the trial court’s finding of neglect
under N.C. Gen. Stat. § 7B-1111(a)(1). We note that because we have
determined the trial court did not err in finding neglect, we do not
address respondent’s arguments concerning the trial court’s conclu-
sions of law relating to N.C. Gen. Stat. §§ 7B-1111(a)(3) and (7). In re
Yocum, 1568 N.C. App. 198, 204, 580 S.E.2d 399, 403-04 (2003), aff’d,
357 N.C. 568, 597 S.E.2d 674 (2003). This argument is without merit.

[4] In respondent’s sixth and seventh arguments, she contends that
the trial court erred and abused its discretion in concluding that it
was in the best interests of the child to terminate respondent’s
parental rights. We disagree.

“Should the court determine that any one or more of the condi-
tions authorizing a termination of the parental rights of a parent
exist, the court shall issue an order terminating the parental rights
of such parent with respect to the juvenile unless the court shall
further determine that the best interests of the juvenile require that
the parental rights of the parent not be terminated.” N.C. Gen. Stat.
§ 7B-1110(a) (emphasis added). “The trial court’s decision to termi-
nate parental rights is reviewed on an abuse of discretion standard.”
In re Yocum, 1568 N.C. App. 198, 206, 580 S.E.2d 399, 404 (2003).

In addition to the findings of fact recited above, the trial court
entered additional findings of fact in support of its determination that
termination was in the best interests of the child. These findings state



IN THE COURT OF APPEALS 41

IN RE E.T.S.
[175 N.C. App. 32 (2005)]

that the child has been living continuously with petitioner since
December of 1999, and with petitioner’s husband and his son since
their marriage in July 2001. E.T.S. consider’s petitioner’s step-son her
big brother. Though respondent has been aware of petitioners’ intent
to adopt E.T.S. since mid 2002, her “personal situation has not
improved or stabilized to a significant degree since the child was
placed in the care of [petitioner] in 1999.” We hold that the trial court
did not abuse its discretion in determining that termination was in the
best interests of E.T.S. This argument is without merit.

[6] Because defendant has not argued her other assignments of
error in her brief, they are deemed abandoned. N.C. R. App. P. Rule
28(b)(6) (2003).

AFFIRMED.
Judges HUNTER concurs.
Judge TYSON dissents.

TYSON, Judge dissenting.
I. Jurisdiction

In North Carolina, “standing is jurisdictional in nature and
‘consequently, standing is a threshold issue that must be addressed,
and found to exist, before the merits of [the] case are judicially
resolved.” ” In re Miller, 162 N.C. App. 355, 357, 590 S.E.2d 864, 865
(2004) (quoting In re Will of Barnes, 157 N.C. App. 144, 155, 579
S.E.2d 585, 592) disc. rev. denied, 357 N.C. 460, 586 S.E.2d 96 (2003)).

This Court has stated:

regardless of whether subject matter jurisdiction is raised by the
parties, this Court may review the record to determine if subject
matter jurisdiction exists in [the] case. A court has inherent
power to inquire into, and determine, whether it has jurisdiction
and to dismiss an action ex mero motu when subject matter juris-
diction is lacking.

Subject matter jurisdiction involves the authority of a court to
adjudicate the type of controversy presented by the action before
it. Jurisdiction of the court over the subject matter of an action is
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the most critical aspect of the court’s authority to act. Subject
matter jurisdiction refers to the power of the court to deal with
the kind of action in question[, and] . . . is conferred upon the
courts by either the North Carolina Constitution or by statute.

In re N.R.M., 165 N.C. App. 294, 297, 598 S.E.2d 147, 149 (2004) (inter-
nal quotations omitted).

In North Carolina the rule is that the statute of limitations begins
to run against an infant or an insane person who is represented
by a guardian at the time the cause of action accrues. If he has no
guardian at that time, then the statute begins to run upon the
appointment of a guardian or upon the removal of his disabil-
ity as provided by G.S. § 1-17, whichever shall occur first.

Bryant v. Adams, 116 N.C. App. 448, 459, 448 S.E.2d 832, 837 (1994)
(citations omitted) (emphasis supplied), disc. rev. denied, 339 N.C.
736, 454 S.E.2d 647 (1995).

N.C. Gen. Stat. § 7B-1103(5) (2003) provides, “[a]ny person with
whom the juvenile has resided for a continuous period of two years
or more next preceding the filing of the petition” may file a petition
to terminate parental rights.

This Court in In re Miller, held DSS did not have standing to file
a petition to terminate respondent’s parental rights in accordance
with N.C. Gen. Stat. § 7B-1103(3). 162 N.C. App. at 359, 590 S.E.2d at
866. When DSS filed its petition to terminate the respondent’s
parental rights, DSS no longer had custody of the minor child. Id. at
358, 590 S.E.2d at 866. “Because DSS no longer had custody of the
child, DSS lacked standing, under the plain language of N.C. Gen.
Stat. § 7B-1103(a), to file a petition to terminate respondent’s paren-
tal rights.” Id.

Here, the trial court lacked subject matter jurisdiction to termi-
nate respondent’s parental rights. Petitioners’ petition, filed 17
December 2002, alleged E.T.S. had resided with them for over two
years. The trial court asserted jurisdiction over these proceedings
based solely on this claim. N.C. Gen. Stat. § 7B- 1103(5). However,
when petitioners received custody of E.T.S. and when the petition
was filed, respondent was a minor under legal disability. Respondent
was not represented by an appointed guardian when: (1) DSS inter-
vened and filed a petition for non-secure custody; (2) E.T.S. was adju-
dicated dependent; (3) petitioners gained custody of E.T.S.; or (4) the
petition before us was filed. N.C. Gen. Stat. § 1A-1, Rule 17 (2003).
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Although evidence was presented to show E.T.S. had lived with
petitioners for over two years, a substantial portion of that time
period was tolled until either the court appointed a guardian or
respondent attained legal majority. Id. Until a guardian was ap-
pointed or respondent attained legal majority, respondent remained
under a legal disability. The two-year time period required to con-
fer jurisdiction on the trial court under the grounds asserted in the
petition had not yet accrued after respondent’s legal disability was
removed. The petition for termination of respondent’s parental rights
filed by petitioners was fatally flawed and failed to vest jurisdiction
to the trial court.

The majority’s opinion cites this Court’s decision in In re O.C.,
171 N.C. App. 457, 615 S.E.2d 391, disc. rev. denied, 360 N.C. 64, 623
S.E.2d 587 (2005). The facts and applicable law in In re O.C. have no
bearing or precedential authority here. In In re O.C., the respondent
alleged that she was entitled to a guardian ad litem under N.C. Gen.
Stat. § 7B-1101 and § 1111(a)(6), which mandates a guardian ad litem
to be appointed to a parent where it is alleged that the parent’s rights
should be terminated and the parent is incapable of providing for the
minor child due to substance abuse, mental retardation, etc. Id. at
460-61, 615 S.E.2d 394. The respondent, in In re O.C., was an adult
and at all times during the proceeding did not assert a jurisdictional
claim. This Court held that the respondent was not entitled to the
appointment of a guardian ad litem because the motion to terminate
her parental rights failed to allege the respondent was incapable of
providing for her minor children due to a debilitating condition. Id. at
461, 615 S.E.2d 396.

The respondent, in I'n re O.C., also argued she should have been
appointed a guardian ad litem under N.C. Gen. Stat. § 7B-602(b)(1)
during the dependency adjudication proceedings, because she was
incapable of providing support to her minor children as a result of her
substance abuse. This Court held that even if respondent had erro-
neously been denied the appointment of a guardian ad litem at the
proceedings, “there is no statutory authority for the proposition that
the instant order is reversible because of a [guardian ad litem]
appointment deficiency that may have occurred years earlier.” Id. at
461, 615 S.E.2d at 395.

Here, it is undisputed that respondent was a minor and under a
legal disability at the time of the dependency adjudication proceed-
ings. N.C. Gen. Stat. § 7B-602 was not in effect until June 2001, six
months after the proceedings in this case were completed. However,
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Rule 17 of the North Carolina Rules of Civil Procedure mandates,
“[iln actions or special proceedings when any of the defendants are
infants or incompetent persons, whether residents or nonresidents of
this State, they must defend by general or testamentary guardian, if
they have any within this State or by guardian ad litem appointed as
hereinafter provided.” N.C. Gen. Stat. § 1A-1, Rule 17. The trial court
did not appoint respondent a guardian ad litem when one was clearly
mandated under N.C. Gen. Stat. § 1A-1, Rule 17. As a minor under
legal disability, any adjudication affecting her legal or parental rights
was void in the absence of a guardian who could legally accept serv-
ice, appear on respondent’s behalf, assert her claims, and protect her
constitutional rights. The facts or holding in In re O.C. are not analo-
gous or relevant to this case.

The trial court’s failure to appoint a guardian ad litem for
respondent in the dependency adjudication proceedings, when the
child was removed from her custody, or at the time the present peti-
tion to terminate her rights was filed, voids the trial court’s assertion
of subject matter jurisdiction in the hearing to terminate her parental
rights and requires its order to be vacated.

Petitioners filed for the termination of respondent’s parental
rights in accordance with N.C. Gen. Stat. § 7B-1103(5). Petitioners
gained custody of the minor child from respondent at the dependency
adjudication proceedings. After petitioners retained custody of E.T.S.
for two years, they filed the petition to terminate respondent’s
parental rights. Petitioners’ petition was erroneously granted because
when E.T.S. was adjudicated dependent and custody over E.T.S. was
taken away, respondent was not represented by a statutorily required
guardian ad litem. This omission is deemed “prejudicial error per se.”
Id. The two years that elapsed while the minor child remained in peti-
tioners’ illegally obtained custody, standing alone, does not provide
any basis under N.C. Gen. Stat. § 7B-1103(5) for petitioners to petition
for the trial court to assert jurisdiction to adjudicate the matter or to
terminate respondent’s parental rights.

II. Conclusion

The trial court erred in asserting subject matter jurisdiction over
respondent and E.T.S. Petitioners’ petition solely asserted a two-year
time period as grounds for jurisdiction to file the petition. E.T.S. was
adjudicated dependent, custody was removed from respondent, and
a portion of the two-year required time period all occurred while
respondent was a minor. No statutorily required guardian was ap-
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pointed to represent respondent’s interests or to assert her rights
as a minor when the adjudication was made that placed E.T.S. in
petitioners’ custody or when the present petition was filed. The fail-
ure of the court to appoint a guardian for respondent was “prejudi-
cial error per se.” Id. I vote to vacate the trial court’s judgment. I
respectfully dissent.

WELCH CONTRACTING, INC., PLAINTIFF-APPELLANT V. NORTH CAROLINA DEPART-
MENT OF TRANSPORTATION, AS AN AGENCY OF THE STATE OF NORTH CAROLINA, AND
THE EASTERN BAND OF CHEROKEE INDIANS, DEFENDANTS-APPELLEES

No. COA05-100

(Filed 20 December 2005)

1. Appeal and Error— appellate rules violations—notice

Although plaintiff’s brief in a breach of contract case violates
N.C. R. App. P. 10 and 28 since the assignment of error in the
record on appeal does not correspond to the question presented
in plaintiff’s brief, defendants had sufficient notice of the basis
upon which the Court of Appeals might rule because: (1) plain-
tiff made only one assignment of error, and that assignment of
error referenced the order of the trial court; (2) under these cir-
cumstances, defendants reasonably should have known that
plaintiff’s assignment of error contained a clerical error incor-
rectly citing summary judgment as the ground for dismissal; and
(3) defendants were not prejudiced by plaintiff’s error.

2. Immunity— sovereign immunity—construction agree-
ment—statutory bidding procedures—failure to provide
supervision and control

The trial court did not err in a breach of contract case by con-
cluding that it lacked subject matter jurisdiction over the case,
and as a result, by granting defendant North Carolina Department
of Transportation’s (NCDOT) motion to dismiss under N.C.G.S.
§ 1A-1, Rules 12(b)(1) and (b)(6) for failure to state a claim upon
which relief could be granted even though plaintiff contends
NCDOT waived its sovereign immunity as to plaintiff when it
entered into a construction agreement with defendant Eastern
Band of Cherokee Indians (EBCI), because: (1) when a state
agency such as NCDOT enters into an agreement with a devel-
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oper who then alone enters into a contract with a contractor, the
state agency waives its sovereign immunity only to the original
party to their agreement and not to others; (2) there was no con-
tract between plaintiff and NCDOT, and thus, NCDOT did not
waive its immunity as to plaintiff when it entered into a contract
with EBCI; (3) the contract at issue between NCDOT and EBCI
was a construction agreement under N.C.G.S. § 136-18(12) and
not N.C.G.S. § 136-28.1, and even assuming arguendo that NCDOT
failed to follow bid-letting procedures, plaintiff did not present
statute or case law to support the contention that the contract
bidding statute is an express waiver by the North Carolina
General Assembly of NCDOT’s sovereign immunity; (4) although
plaintiff contends NCDOT failed to provide supervision and con-
trol over EBCI which led to a breach of contract between EBCI
and plaintiff, there was no language in defendants’ construction
agreement that holds NCDOT responsible for the supervision and
control of EBCI in its dealings with third-party contractors; and
(5) plaintiff is not a party to the contract that plaintiff claims
induced plaintiff to expend funds to its detriment, and there is no
existence of a quasi-contractual relationship between plaintiff
and NCDOT based upon the express contract between NCDOT
and EBCIL

3. Indians— tribal sovereign immunity—subject matter juris-
diction of courts of North Carolina
The trial court did not err in a breach of contract case by con-
cluding that it lacked subject matter jurisdiction over the case,
and as a result, by granting defendant Eastern Band of Cherokee
Indians’ (EBCI) motion to dismiss under N.C.G.S. § 1A-1, Rules
12(b)(1) and (b)(6) for failure to state a claim upon which relief
could be granted even though plaintiff contends EBCI waived its
tribal sovereign immunity, because: (1) contrary to plaintiff’s
assertion, EBCI’s corporate charter in 1889 does not waive EBCI’s
tribal sovereign immunity; (2) a waiver of tribal immunity cannot
be implied from entering into a contract, but rather must be
unequivocally expressed; and (3) Congress has not abrogated the
immunity of EBCI, nor has EBCI waived it.

Appeal by plaintiff from order dated 9 September 2004 by Judge
James U. Downs in Superior Court, Swain County. Heard in the Court
of Appeals 21 September 2005.
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McLean Law Firm, PA., by Russell L. McLean, III for plaintiff-
appellant.

Attorney General Roy Cooper, by Special Deputy Attorney
General Joseph E. Herrin, for defendant-appellee North
Carolina Department of Transportation.

Hedrick, Eatman, Gardner & Kincheloe, L.L.P., by Elizabeth A.
Martineauw and Tauwrus E. Becton; and David L. Nash, for
defendant-appellee Eastern Band of Cherokee Indians.

McGEE, Judge.

The North Carolina Department of Transportation (NCDOT) and
the Eastern Band of Cherokee Indians (the EBCI) (collectively,
defendants) entered into a construction agreement on 11 June 1999 to
make improvements to U.S. Highway 19 from Cherokee, North
Carolina, to Maggie Valley, North Carolina (Highway 19 project). The
Highway 19 project was designated as a “high priority project” by the
United States Congress, under 23 U.S.C. § 117, commonly known as
the “High Priority Projects Program.” Designated as High Priority
Project number 1303 under the federal statute, the Highway 19 proj-
ect was to “upgrade and improve U.S. 19 from Maggie Valley to
Cherokee.” 23 U.S.C. § 117. Congress allocated fifteen million dollars
for the project, which constituted eighty percent of the total cost of
construction. Under the terms of defendants’ construction agree-
ment, the EBCI was responsible for the remaining twenty percent, or
three million dollars, of the cost. The EBCI was also responsible for
administering the construction of the Highway 19 project and was
authorized to hire contractors for the construction.

Welch Contracting, Inc. (plaintiff) filed a complaint against
defendants on 16 February 2004, alleging plaintiff had been hired
by EBCI as a sub-contractor pursuant to defendants’ construction
agreement. Plaintiff alleged wrongdoing by defendants under two
contracts: (1) defendants’ construction agreement and (2) an alleged
contract between plaintiff and the EBCI. Plaintiff, a minority-owned
North Carolina corporation, claimed it entered into a thirty-month
contract with the EBCI, through an authorized agent, to perform
work on the Highway 19 project. Plaintiff did not include a copy of
said contract in either its complaint or the record on appeal. Plaintiff
alleged in its complaint, inter alia, that NCDOT failed to supervise
the EBCI as required by defendants’ construction agreement, and that
NCDOT failed to adhere to federal and state minority business poli-
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cies. Plaintiff alleged that the EBCI breached its contract with plain-
tiff by forcing plaintiff to change the scope and nature of its work,
and later by terminating plaintiff without just cause, right or provo-
cation. Plaintiff sought recovery from NCDOT for incidental and con-
sequential damages incurred as a result of NCDOT’s actions under
defendants’ construction agreement. Plaintiff sought recovery from
the EBCI for breach of the alleged contract between plaintiff and
the EBCI.

Defendants filed a motion to dismiss pursuant to North Carolina
Rules of Civil Procedure 12(b)(1), (b)(2), (b)(6), and (h)(3). N.C. Gen.
Stat. § 1A-1, Rule 12 (2003). Thereafter, plaintiff filed an amended
complaint, which contained the additional allegation that NCDOT
failed to follow state bidding requirements. NCDOT amended its
motion to dismiss to include plaintiff’s amended complaint, as well as
the original complaint.

Defendants’ motion to dismiss was heard by the trial court on 20
May 2004. The hearing was heard out-of-county and out-of- session by
the consent of the parties. The trial court allowed defendants’ motion
to dismiss under N.C.R. Civ. P. 12(b)(1) and (b)(6). The trial court
held that it lacked subject matter jurisdiction over the case, and, as a
result, the complaint failed to state a claim upon which relief could
be granted. Plaintiff appeals.

[1] Plaintiff’s only assignment of error is that the trial court erred as
a matter of law “in granting summary judgment” for defendants.
However, the order entered by the trial court did not, in fact, grant
summary judgment. Rather, the order granted a motion to dismiss
under Rules 12(b)(1) and (b)(6) of the North Carolina Rules of Civil
Procedure, on the grounds that the trial court lacked subject matter
jurisdiction and that consequently the complaint failed to state a
claim upon which relief could be granted. Plaintiff’s assignment of
error refers to an incorrect ground for dismissal, summary judgment.
However, plaintiff’s brief contains arguments on the correct ground,
lack of subject matter jurisdiction.

Under Rule 10 of the North Carolina Rules of Appellate
Procedure:

(a) ... [T]he scope of review on appeal is confined to a consid-
eration of those assignments of error set out in the record on
appeal in accordance with this Rule 10.
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(¢) (1) ... A listing of the assignments of error upon which an
appeal is predicated shall be stated at the conclusion of the
record on appeall.] . . . Each assignment of error shall, so far as
practicable, be confined to a single issue of law; and shall state
plainly, concisely and without argumentation the legal basis upon
which error is assigned.

N.C.R. App. P. 10(a) and (c)(1).

Under Rule 28 of the North Carolina Rules of Appellate
Procedure,

(b) (6) . . . Immediately following each question [presented]
shall be a reference to the assignments of error pertinent to the
question, identified by their numbers and by the pages at which
they appear in the printed record on appeal. Assignments of
error not set out in the appellant’s brief, or in support of which
no reason or argument is stated or authority cited, will be taken
as abandoned.

N.C.R. App. P. 28(b)(6).

Plaintiff’s brief is in violation of Rules 10 and 28 in that the assign-
ment of error in the record on appeal does not correspond to the
question presented in plaintiff’s brief. Our Supreme Court has held
that “[t]he North Carolina Rules of Appellate Procedure are manda-
tory and ‘failure to follow these rules will subject an appeal to dis-
missal.” ” Viar v. North Carolina Dept. of Transp., 359 N.C. 400, 401,
610 S.E.2d 360, 360 (2005) (quoting Steingress v. Steingress, 350 N.C.
64, 65, 511 S.E.2d 298, 299 (1999)). The rationale underlying the Viar
decision, however, was that “otherwise, the Rules become meaning-
less, and an appellee is left without notice of the basis upon which an
appellate court might rule.” Id. at 402, 610 S.E.2d at 361. Here, clearly,
defendants had sufficient notice of the basis upon which our Court
might rule. Plaintiff made only one assignment of error, and that
assignment of error referenced the order of the trial court. The trial
court’s order stated only one ground from which plaintiff could
appeal, that being the lack of subject matter jurisdiction under Rule
12. The order read in pertinent part:

This Matter having come on to be heard before the undersigned
Senior Resident Superior Court Judge . . . the Court finds and con-
cludes that the Superior Court of Swain County, North Carolina
lacks subject matter jurisdiction of this case and consequently
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holds that the complaint fails to state a claim upon which relief
can be granted]|.]

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED
that the motions of both defendants to dismiss the plaintiff’s
action on the grounds that the Superior Court of Swain County
lacks subject matter jurisdiction of this case, and as a result
thereof the complaint fails to state a claim upon which relief can
be granted . . . and the same are hereby allowed.

As defendants concede, there was no mention of summary judgment
in the order. The trial court ruled solely on the motion made under
N.C.R. Civ. P. 12. Under these circumstances, defendants reasonably
should have known that plaintiff’s assignment of error contained a
clerical error, incorrectly citing summary judgment as the ground for
dismissal. As defendants were not prejudiced by plaintiff’s error, we
review the merits of plaintiff’'s argument. In so doing, we do not
address an issue “not raised or argued by plaintiff,” nor do we “create
an appeal for an appellant.” Viar, 359 N.C. at 402, 610 S.E.2d at 361.
Upon review, we affirm the order of the trial court.

Rule 12(b)(1) of the Rules of Civil Procedure allows for dismissal
based upon a trial court’s lack of jurisdiction over the subject matter
of the claim. N.C. Gen. Stat. § 1A-1, Rule 12. Our Court has held that
the defense of sovereign immunity is a Rule 12(b)(1) jurisdiction
defense. Battle Ridge Cos. v. N.C. Dep’t of Transp., 161 N.C. App.
156, 587 S.E.2d 426 (2003). “[T]he standard of review on a motion to
dismiss under Rule 12(b)(1) for lack of jurisdiction is de mowvo.”
Hatcher v. Harrah's N.C. Casino Co., LLC, 169 N.C. App. 151, 155,
610 S.E.2d 210, 212 (2005) (internal citations omitted). The standard
of review on a motion to dismiss under Rule 12(b)(6) is “whether, if
all the plaintiff’s allegations are taken as true, the plaintiff is entitled
to recover under some legal theory.” Toomer v. Garrett, 155 N.C. App.
462, 468, 574 S.E.2d 76, 83 (2002).

Plaintiff argues that dismissal was erroneous as to both
NCDOT and the EBCI because both defendants waived their sover-
eign immunity.

L

[2] Plaintiff first argues that dismissal as to NCDOT was improper
because NCDOT waived its sovereign immunity when it entered into
a construction agreement with the EBCI.



IN THE COURT OF APPEALS 51

WELCH CONTR’G, INC. v. N.C. DEP’T OF TRANSP.
[175 N.C. App. 45 (2005)]

The law of state sovereign immunity is quite clear in this State:

It is an established principle of jurisprudence, resting on grounds
of sound public policy, that a state may not be sued in its own
courts or elsewhere unless it has consented by statute to be sued
or has otherwise waived its immunity from suit. Smith v. Hefner,
235 N.C. 1, 6, 68 S.E.2d 783, 787 (1952). By application of this prin-
ciple, a subordinate division of the state or an agency exercising
statutory governmental functions may be sued only when and as
authorized by statute. Id.

Battle Ridge, 161 N.C. App. at 157, 587 S.E.2d at 427. Sovereign immu-
nity is waived whenever the State, “through its authorized officers
and agencies, enters into a valid contract[] [because] the State implic-
itly consents to be sued for damages on the contract in the event it
breaches the contract.” Smith v. State, 289 N.C. 303, 320, 222 S.E.2d
412, 423-24 (1976). Even then, however, “recovery, if any, must be
within the terms and framework of the provisions of the contract . . .
and not otherwise.” Teer Co. v. Highway Commission, 265 N.C. 1, 16,
143 S.E.2d 247, 258 (1965).

Our Court decided this issue in a case with facts similar to our
present case, Rifenburg Constr., Inc. v. Brier Creek Assocs. Ltd.
P’ship, 160 N.C. App. 626, 586 S.E.2d 812 (2003), aff’d per curiam,
358 N.C. 218, 593 S.E.2d 585 (2004), in which a contractor sought
relief under a contract between NCDOT and a third party. In
Rifenburg, NCDOT and a private developer entered into a construc-
tion agreement under a private/public development arrangement as
allowed by N.C. Gen. Stat. § 136-28.6. Id. at 628, 586 S.E.2d at 814.
The developer was responsible for the day-to-day management and
progress of the project, just as the EBCI was responsible for the
Highway 19 project in the present case. Id. at 632, 586 S.E.2d at
817. The developer in Rifenburg entered into a separate agreement
with a contractor, who later filed suit against NCDOT. Upon review,
our Court held that “[w]hen a state agency, such as NCDOT, enters
into an agreement with a developer, who then alone enters into a con-
tract with a contractor, the state agency waives its sovereign immu-
nity only to the original party to their agreement not to others.” Id.
at 631, 5686 S.E.2d at 816 (emphasis added). In the present case,
there was no contract between plaintiff and NCDOT. Accordingly,
NCDOT did not waive its immunity as to plaintiff when it entered
into a contract with the EBCI. We therefore find plaintiff’s argument
to be without merit.
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Plaintiff also argues that NCDOT waived its sovereign immunity
by failing to comply with statutory bidding procedures when it
entered into a contract with the EBCI. N.C. Gen. Stat. § 136-28.1
(2003) sets forth NCDOT’s contract-letting procedures:

(a) All contracts over one million two hundred thousand dollars
($1,200,000) that the Department of Transportation may let for
construction or repair necessary to carry out the provisions of
this Chapter shall be let to a responsible bidder after public
advertising under rules and regulations to be made and published
by the Department of Transportation.

However, the contract at issue here between NCDOT and
the EBCI was a construction agreement under N.C. Gen. Stat.
§ 136-18(12), not § 136-28.1. N.C. Gen. Stat. § 136-18(12) (2003)
authorizes NCDOT to do all “things necessary to carry out fully the
cooperation contemplated and provided for” by federal programs
relating to transportation. Even assuming, arguendo, that NCDOT
failed to follow bid-letting procedures, this failure would not neces-
sarily result in a waiver of sovereign immunity. Sovereign immunity
can be expressly waived by statute. See, e.g., Allan Miles Cos. v. N.C.
Dept. of Transportation, 68 N.C. App. 136, 141-42, 314 S.E.2d 576,
579-80 (1984) (holding that N.C. Gen. Stat. § 136-29, then entitled
“Adjustment of Claims,” expressly waived sovereign immunity with
respect to disputes between contractors and NCDOT). However,
plaintiff presents no statute or case law to support the contention
that the contract bidding statute is an express waiver by the North
Carolina General Assembly of NCDOT’s sovereign immunity.
Accordingly, we find this argument lacks merit.

Plaintiff also contends that NCDOT failed to provide supervision
and control over the EBCI, which led to a breach of contract between
the EBCI and plaintiff. We find no language in defendants’ construc-
tion agreement that holds NCDOT responsible for the supervision
and control of the EBCI in its dealings with third-party contractors. In
fact, paragraph seven of the agreement specifically provides: “(B)
The construction, engineering and supervision will be furnished by
the EBCIL.” Plaintiff also contends that NCDOT “specifically set out in
[defendants’ construction agreement] that [plaintiff] could become a
contractor so long as it followed the terms of the agreement,” thereby
“authoriz[ing] and induc[ing]” plaintiff to expend funds to its detri-
ment. Citing Smith, plaintiff argues that it would be unfair “to hold
that a state may arbitrarily avoid its obligations under a contract after
having induced the other side to change its position or expend time
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or money[.]” Smith, 289 N.C. at 320, 222 S.E.2d at 423. In reviewing
defendants’ construction agreement, we find no language that specif-
ically states that plaintiff could become a contractor. Paragraph
seven of the agreement reads in pertinent part: “(A) If the EBCI elects
to enter into a contract for the construction of any portion of said
projects, the contractor shall comply with all specifications and poli-
cies of the [NCDOT] and the terms of this agreement.” Moreover,
plaintiff misapplies Smith. Unlike the facts of Smith, plaintiff in the
present case is not a party to the contract that plaintiff claims
induced plaintiff to expend funds to its detriment.

Plaintiff seems to imply the existence of a quasi-contractual rela-
tionship between plaintiff and NCDOT, based upon the express con-
tract between NCDOT and the EBCI. However, our Supreme Court
has stated:

We will not imply a contract in law in derogation of sovereign
immunity. . . . [W]e will not first imply a contract in law where
none exists in fact, then use that implication to support the fur-
ther implication that the State has intentionally waived its sover-
eign immunity and consented to be sued for damages for breach
of the contract it never entered in fact. Only when the State has
implicitly waived sovereign immunity by expressly entering into
a valid contract through an agent of the State expressly author-
ized by law to enter into such contract may a plaintiff proceed
with a claim against the State].]

Whitfield v. Gilchrist, 348 N.C. 39, 42-43, 497 S.E.2d 412, 415 (1998)
(citing Smith). As no contract was entered into between NCDOT and
plaintiff, NCDOT did not waive its sovereign immunity as to plaintiff.
Accordingly, the assignment of error as to NCDOT is overruled.

IL.

[3] Plaintiff next argues that dismissal as to the EBCI was improper
because the EBCI waived its tribal sovereign immunity. Plaintiff con-
cedes that the EBCI is a federally recognized Indian tribe, and that
the doctrine of tribal sovereign immunity for federally recognized
tribes normally prevents state courts from obtaining jurisdiction over
them. Plaintiff asks this Court to decide “the very narrow issue . . .
[of] whether the [] EBCI has waived its sovereign immunity to allow
this suit.”

Tribal sovereign immunity is a matter of federal law. Kiowa
Tribe v. Manufacturing Tech., 523 U.S. 751, 755-60, 140 L. Ed. 2d 981,
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986-88 (1998). The Fourth Circuit has explicitly held that the right to
sue the EBCI is dependant upon the explicit permission of Congress
and that the principles of federal preemption apply. See Eastern
Band of Cherokee Indians v. Lynch, 632 F.2d 373 (4th Cir. 1980) (dis-
cussing Haile v. Saunooke, 246 F.2d 293 (4th Cir. 1957)). An Indian
tribe such as the EBCI is subject to suit only where Congress has
authorized the suit or the tribe has expressly and unequivocally
waived its tribal sovereign immunity. Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 56 L. Ed. 2d 106 (1978); see also Oklahoma Tax
Com. v. Potawatomi Tribe, 498 U.S. 505, 112 L. Ed. 2d 1112 (1991).

Plaintiff argues that the EBCI expressly and unequivocally
waived its tribal sovereign immunity when it incorporated under the
laws of North Carolina in 1889. Plaintiff contends that pursuant to the
corporate charter, the tribe consented to sue and be sued in North
Carolina courts. However, federal courts have held that the EBCI’s
charter does not waive the EBCI’s tribal sovereign immunity. The U.S.
District Court for the Western District of North Carolina held that

Chapter 211 of the Private Laws of North Carolina of 1889 en-
titled “An act incorporating the Eastern Band of Cherokee
Indians, and for other purposes,” as subsequently amended by
other Acts of the General Assembly of North Carolina, is opera-
tive . .. only in so far as it does not interfere with the supervisory
control which the Federal Government exercises over this Indian
Tribe. Since the Federal Government has plenary power and con-
trol over this Indian Tribe, the State of North Carolina is without
power by Act of its Legislature to authorize suit to be brought
against [the EBCI], or in any other manner to interfere with
Federal control over its affairs.

Hajile v. Saunooke, 148 F. Supp. 604, 607 (W.D.N.C. 1947), aff’d, 246
F.2d 293 (4th Cir. 1957), cert. denied, Haile v. Eastern Band of
Cherokee Indians, 355 U.S. 893, 2 L. Ed. 2d 191 (1957).

In Haile, the plaintiff sought to recover from the EBCI and
from individual members of EBCI for personal injuries suffered in the
collapse of a swinging bridge located on tribal land. Id. at 605. The
district court dismissed the action as to the EBCI based upon sov-
ereign immunity of the tribe. Id. at 608. The Fourth Circuit, in affirm-
ing, concluded:

It is said that the right to sue the [EBCI] is given by the act of the
Legislature of North Carolina incorporating the band; but it is
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perfectly clear that an act of a state legislature cannot be allowed
to interfere with the guardianship over these people which the
United States has assumed, since Congress alone must determine
the extent to which the immunities and protection afforded by
tribal status are to be withdrawn.

Haile, 246 F.2d at 297-98. In light of this federal precedent, we hold
that the charter granted to the EBCI by the State of North Carolina
does not operate to waive the EBCI’s tribal sovereign immunity.

Plaintiff relies on Sasser v. Beck, 40 N.C. App. 668, 2563 S.E.2d 577
(1979) for the proposition that the EBCI is subject to the jurisdiction
of North Carolina courts. However, Sasser is distinguishable on its
facts. In Sasser, a non-Indian minor, through his guardian ad litem,
brought a tort action against an individual member of the EBCI, not
the EBCI as an entity. The plaintiff sought to recover for personal
injuries he sustained in a motel swimming pool owned by the defend-
ant. Our Court held that the superior court had civil jurisdiction over
the tort action against the individual member of the EBCI. Sasser at
674, 253 S.E.2d at 581.

Plaintiff also argues that because the EBCI entered into the con-
struction agreement with NCDOT off reservation territory, with
authority to employ plaintiff off the reservation, North Carolina
law places the EBCI in the position of a general contractor from
whom plaintiff should be entitled to seek relief in state court for a
breach of contract.

First, we note that the record does not contain a copy of any con-
tract between plaintiff and the EBCI. Accordingly, the language of any
such contract is beyond the scope of our review. See N.C.R. App. P. 9.
Moreover, plaintiff presents no argument that the contract included
any language whereby the EBCI unequivocally expressed a waiver of
tribal sovereign immunity. A waiver of tribal sovereign immunity can-
not be implied from entering into a contract; rather, it must be
unequivocally expressed. See, e.g., Oklahoma Tax Comm'n; Santa
Clara Pueblo. A waiver of tribal sovereign immunity is distinguish-
able from a waiver of state sovereign immunity, which may be implied
from entering into a contract. See Kiowa, 523 U.S. at 755-56, 140
L. Ed. 2d at 986.

In Kiowa, the U.S. Supreme Court affirmed the rigid criteria that
apply to a waiver of tribal sovereign immunity. The facts of Kiowa
are that the tribe defaulted on an agreement to purchase stock from
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a private manufacturer. Id. at 7564, 140 L. Ed. 2d at 984. The manufac-
turer obtained a summary judgment against the tribe in state court.
On appeal, the Oklahoma Court of Civil Appeals held the tribe was
subject to suit in state court, based upon the law of state sovereign
immunity. Id. at 753, 140 L. Ed. 2d at 984. The U.S. Supreme Court
reversed and rejected the state court’s reliance on cases involving
state sovereign immunity, holding that “[w]e have often noted . . . that
the immunity possessed by Indian tribes is not coextensive with that
of the States. . . . [T]ribal immunity is a matter of federal law and is
not subject to diminution by the States.” Id. at 755-56, 140 L. Ed. 2d at
986 (internal citations omitted). The Court concluded: “[W]e choose
to defer to Congress. Tribes enjoy immunity from suits on contracts,
whether those contracts involve governmental or commercial activi-
ties and whether they were made on or off a reservation. [Where]
Congress has not abrogated this immunity, nor has petitioner waived
it, [] the immunity governs[.]” Id. at 760, 140 L. Ed. 2d at 988.

In this case, Congress has not abrogated the immunity of the
EBCI, nor has the EBCI waived its immunity. Accordingly, the EBCI
enjoys tribal sovereign immunity from jurisdiction of the courts of
North Carolina. Without jurisdiction over the EBCI, the trial court
properly dismissed plaintiff’s claim under Rules 12(b)(1) and (b)(6).

Affirmed.

Judges McCULLOUGH and JACKSON concur.

PAMMY AUSTIN EZELL As GUARDIAN AD LiTEM oF MICHELLE LYNN MORLAND,
PraINTIFF AND NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN
SERVICES, DIVISION OF MEDICAL ASSISTANCE, INTERVENOR V. GRACE HOS-
PITAL, INC., JOHN F. WHALLEY, M.D. AND MOUNTAIN VIEW PEDIATRICS, PA.,
DEFENDANTS

No. COA04-721
(Filed 20 December 2005)

1. Public Assistance— Medicaid subrogation lien—equitable
principles not applicable
The plain language of N.C.G.S. § 108A-57(a) precludes the
application of common law equitable principles to the right of
subrogation of the Division of Medical Assistance.
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. Public Assistance— medical malpractice—Medicaid lien—
causal connection required

The trial court did not err by finding that recovery of medical
malpractice settlement amounts by the Division of Medical
Assistance (DMA) should be limited to the amount paid for med-
ical services that corresponded to defendants’ alleged negligence.
Without a requirement of a causal nexus between the DMA lien
and a Medicaid beneficiary’s third-party recovery, DMA would
have unlimited subrogation rights to a beneficiary’s proceeds
obtained from a third party, rather than to those proceeds
obtained “by reason of injury or death,” as specified in N.C.G.S.
§ 108A-57(a).

. Public Assistance— Medicaid lien—limited—not a viola-
tion of federal law

Reducing the Division of Medical Assistance’s lien on medical
malpractice proceeds was not contrary to federal Medicaid law.
The statute requires reimbursement only to the extent of the third
party’s legal liability for injuries resulting in “care and service”
paid by Medicaid.

. Public Assistance— Medicaid lien—medical malpractice
proceeds—findings insufficient

A medical malpractice settlement approval was remanded for
further findings about the proceeds plaintiff obtained by reason
of injury or death. There was no evidence to support a causal con-
nection between the alleged negligence and Medicaid payments.

. Public Assistance— Medicaid lien—medical malpractice
proceeds—presumption of ownership

The trial court acknowledged the Division of Medical
Assistance’s right to subrogation, but did not apply a presumption
that medical malpractice settlement proceeds were the property
of plaintiff.

. Public Assistance— Medicaid lien—medical malpractice—
limited to proceeds obtained by reason of injury

Although the Division of Medical Assistance correctly cited
the underlying policy that subrogation statutes were designed
to replenish Medicaid funds, those statutes require that DMA’s
subrogation rights be limited to proceeds obtained by reason
of injury.

Judge STEELMAN concurring in part and dissenting in part.
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Appeal by intervenor from order entered on 22 January 2004 by
Judge Robert C. Ervin, in Burke County Superior Court. Heard in the
Court of Appeals 1 February 2005.

Attorney General Roy Cooper, by Assistant Attorney General
Belinda A. Smith, for intervenor-appellant.

Elam & Rousseaux, PA., by Michael J. Rousseaux and William
H. Elam, for plaintiff-appellee.

No brief filed for defendants.

HUDSON, Judge.

Plaintiff filed a medical malpractice suit against defendants
Grace Hospital, Inc., John F. Whalley, M.D., and Mountain View
Pediatrics, Inc., for alleged negligent medical care. The plaintiffs
settled with the tort defendants and the Department of Health and
Human Services, Division of Medical Assistance (DMA) intervened,
seeking payment of its statutory Medicaid lien for payments it made
on behalf of plaintiff, a Medicaid recipient. On 22 January 2004, the
trial court denied DMA’s motion requesting payment of its full statu-
tory Medicaid lien of one-third of the settlement amount, instead
awarding DMA a lesser sum, amounting to a pro-rated share of treat-
ment allegedly related to the defendants’ negligence. DMA appeals.

Michelle Morland was born on 16 May 1998 at Grace Hospital in
Morganton, North Carolina. Immediately following birth, she dis-
played signs of respiratory distress. Dr. John F. Whalley, a pedi-
atrician, assumed care for her. After several hours of respiratory
problems, she was transferred to another hospital for additional care.
Several years later, Michelle Morland was diagnosed with Cerebral
Palsy. Upon belief that Michelle’s condition was caused by the res-
piratory difficulties she experienced after birth, Michelle’s grand-
mother and guardian, Pammy Austin Ezell, filed a medical malprac-
tice suit as Guardian Ad Litem for Michelle, against Dr. Whalley and
Grace Hospital. From the time of her birth, Michelle Morland has
been a recipient of Medicaid.

Early in the lawsuit, plaintiff and defendant Grace Hospital
entered into a settlement agreement for $100,000 which is not at issue
in this appeal. As discovery proceeded with the remaining defend-
ants, deposition testimony revealed credible evidence by numerous
experts that no causal link existed between the alleged negligence
following birth and Michelle’s cerebral palsy. Plaintiff thus entered
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into a second settlement with defendants Whalley and Mountain View
Pediatrics, also in the amount of $100,000. At the 12 December 2004
hearing for judicial approval of the agreement, the trial court heard
arguments from DMA that the settlement proceeds should be sub-
ject to a lien in favor of DMA for Medicaid payments made on be-
half of Michele Morland. On the date of the hearing, the Medicaid lien
totaled $86,840.92.

[1] On 2 January 2004, Judge Robert C. Ervin approved the settle-
ment but limited DMA's recovery to $8,054.01, the amount of medical
expenses he determined to be causally related to the alleged negli-
gence of defendants Whalley and Mountain View. On 22 January 2004,
after hearing DMA’s Motion for a New Hearing and to Intervene,
Judge Ervin entered another order which clarified and upheld the
terms of his previous approval. DMA appeals from Judge Ervin’s 22
January 2004 order limiting DMA’s subrogation rights to the proceeds
obtained on behalf of plaintiff from defendants Whalley and Mountain
View Pediatrics. In its brief, appellant first argues that the trial court
committed reversible error in its application of common law princi-
ples of equity to the Division of Medical Assistance’s right of sub-
rogation. Appellant argues that N.C. Gen. Stat. § 108A-57(a)(2003)
abrogates the equitable principles of subrogation. We agree. N.C.
Gen. Stat. § 108A-57(a) provides as follows:

Notwithstanding any other provisions of the law, to the extent
of payments under this Part, the State, or the county providing
medical assistance benefits, shall be subrogated to all rights of
recovery, contractual or otherwise, of the beneficiary of this
assistance, or of the beneficiary’s personal representative, heirs,
or the administrator or executor of the estate, against any per-
son . . . Any attorney retained by the beneficiary of the assistance
shall, out of the proceeds obtained on behalf of the beneficiary by
settlement with, judgment against, or otherwise from a third
party by reason of injury or death, distribute to the Department
the amount of assistance paid by the Department on behalf of
or to the beneficiary, as prorated with the claims of all others hav-
ing medical subrogation rights or medical liens against the
amount received or recovered, but the amount paid to the
Department shall not exceed one-third of the gross amount
obtained or recovered.

Id. (emphasis added). The trial court found that subrogation under
N.C. Gen. Stat. § 108A-57 does not alter the common law application
of principles of equity. Citing dictates of “equity, good conscience and
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public policy,” the trial court found that awarding DMA one-third of
plaintiff’s recovery would be unfair, resulting in plaintiff receiving
less than ten percent of the settlement proceeds.

Our standard of review of the order of the superior court is de
novo, as defendants have raised an issue of law. Medina v. Div. of
Soc. Servs., 165 N.C. App. 502, 505, 598 S.E.2d 707, 709 (2004), citing
Shear v. Stevens Building Co., 107 N.C. App. 154, 160, 418 S.E.2d 841,
845 (1992). In matters of statutory construction, this Court must
“ascertain and effectuate the intent of the legislative body.” Concrete
Co. v. Board of Commissioners, 299 N.C. 620, 629, 265 S.E.2d 379, 385
(1980). It is well-established that legislative intent may be determined
from the language of the statute, and “if a statute is facially clear and
unambiguous, leaving no room for interpretation, the courts will
enforce the statute as written.” Haight v. Travelers/Aetna Property
Casualty Corp., 132 N.C. App. 673, 675, 514 S.E.2d 102, 104 (1999). We
conclude that plain language of the statute here precludes the ap-
plication of equitable subrogation principles. We conclude that the
legislature specifically abrogated the application of common law
principles of equity when it stated that the State “shall be subrogated
to all rights of recovery,” “notwithstanding any other provisions of the
law.” N.C. Gen. Stat. § 108A-57(a). Although our Supreme Court has
held that subrogation is “a creature of equity,” designed to prevent
injustice, General Ins. Co. of Am. v. Faulkner, 259 N.C. 317, 324, 130
S.E.2d 645, 651 (1963), we must enforce the statute as written and if
the legislature wishes for common law equitable principles to apply
to this statute, it may certainly amend it accordingly.

[2] Appellant also argues that the trial court erred in finding that
DMA'’s recovery should be limited to the amount it paid for medical
services that corresponded to defendants’ alleged negligence. We dis-
agree. In its brief, appellant argues that “North Carolina law entitles
the State to full reimbursement for any Medicaid payments made on
a plaintiff’s behalf in the event the plaintiff recovers an award for
damages.” (emphasis added). However, we conclude that the plain
language of the statute, which gives the State subrogation rights to
proceeds obtained from a third-party “by reason of injury or death,”
indicates an intent to limit that subrogation right to the amount
resulting from such injury or death. N.C. Gen. Stat. § 108A-57 (a).
Indeed, in a 24 November 2003 letter to plaintiffs regarding the
amount of the Medicaid lien, an assistant chief of the third party
recovery section of DMA stated that Medicaid must be reimbursed for
“medical care and services needed as a result of [plaintiff’s] injury.”
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Appellant cites Cates v. Wilson, 321 N.C. 1, 361 S.E.2d 634 (1987),
Campbell v. N.C. Dep’t of Human Res., 1563 N.C. App. 305, 569 S.E.2d
670 (2002), and Payne v. N.C. Dept. of Human Res., 126 N.C. App.
672, 486 S.E.2d 469, disc. review denied, 347 N.C. 269, 493 S.E.2d 656
(1997), in support of its position, but none of these cases involved the
issue of causation or whether damages may be apportioned accord-
ing to the amounts paid which were related to the injuries.

The legislature surely did not intend that DMA could recoup for
medical treatment unrelated to the injury for which the beneficiary
received third-party recovery. Without a requirement of a causal
nexus between the DMA lien and a Medicaid beneficiary’s third-
party recovery, DMA could theoretically do so. For example, under
the interpretation encouraged by Appellant, if a Medicaid bene-
ficiary received treatment for cancer, and later received treatment
for injuries sustained in a car accident for which she recovered
damages from a third-party, DMA could impose a lien for the cancer
treatment as well as for the injuries related to the accident. This
would allow DMA unlimited subrogation rights to a beneficiary’s
proceeds obtained from a third-party, rather than to those pro-
ceeds obtained “by reason of injury or death,” as specified in N.C.
Gen. Stat. § 108A-57(a).

[3] Appellant also argues that reducing DMA’s lien is contrary to fed-
eral Medicaid law. We disagree. It is undisputed that Federal law
requires the State to collect money from third party tortfeasors liable
to Medicaid beneficiaries. 42 U.S.C.A. § 1396(a)(25) provides:

A State plan for medical assistance must provide:

sefekek

(A) that the State or local agency administering such plan will
take all reasonable measures to ascertain the legal liability of
third parties (including health insurers) to pay for care and
service available under the plan, including—

etk

(B) that in any case where such a legal liability is found to exist
after medical assistance has been made available on behalf of the
individual . . . the State or local agency will seek reimbursement
for such assistance to the extent of such legal liability.

Id. (emphasis added). This Court in Payne correctly read the federal
statute to require the State “to take measures to determine the legal
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liability of third parties and to seek reimbursement from them.”
Payne at 676. However, the federal statute does not require the
State to seek reimbursement for a certain amount, or percentage, of
a recipient’s recovery. See Smith v. Alabama Medicaid Agency, 461
So.2d 817, 820 (Ala. Civ. App. 1984) (holding that 42 U.S.C.
§ 1396(a)(25) does not “specifically require or even suggest 100%
recovery”). We read the statute here as requiring reimbursement
only to the extent of the third party’s legal liability for injuries result-
ing in “care and service” paid by Medicaid. The federal statute speci-
fies that the legal liability for which the State should seek reimburse-
ment is “the legal liability . . . to pay for care and services.” 42
U.S.C.A. § 1396(a)(25)(A).

[4] Although we conclude that N.C. Gen. Stat. § 108A-57 (a) limits
DMA’s subrogation rights to the injury for which the beneficiary
received third-party recovery, we also conclude that the trial court’s
findings here regarding causation are not supported by competent
evidence. The court found the following:

7. The Court finds that Michelle Morland suffered injury at birth
from a delay in treating her respiratory distress and this com-
prises the major portion of her existing claim. Michelle Morland
received treatment at Grace Hospital for these injuries

* k ok

12. Of the full Medicaid lien for funds expended for the minor,
$66,666.66, the Plaintiff contends, and the Court agrees and so
finds, that only $8,054.01 is causally related to Defendants [sic]
alleged negligence.

However, our careful review of the record reveals no competent evi-
dence to support these findings. The deposition testimony provided
in the record establishes that defendants’ alleged negligence did not
cause plaintiff’s cerebral palsy but does not address what other
injury, if any, was caused by defendants’ actions, nor does it establish
that there was any negligence. In the consent judgment and order
approving settlement, both the plaintiff and defendant Grace Hospital
consented to the following finding of fact:

2. This action involves the alleged medical negligence of
Defendants which are alleged to have caused permanent physical
and psychological injury to Michelle Lynn Morland that has
necessitated medical care and treatment, and which, the Plaintiff
alleges, will require medical care and treatment for the remainder



IN THE COURT OF APPEALS 63

EZELL v. GRACE HOSP., INC.
[175 N.C. App. 56 (2005)]

of Michelle Lynn Morland’s life. The Defendants have denied
these allegations.

(emphasis added). Although plaintiff asserted a causal connection
between the alleged negligence and Medicaid payments of $8,054.01,
in its petition for judicial approval of the settlement, no evidence of
record supports this contention. Accordingly, we vacate and remand
for further proceedings, and specifically for new findings, if any,
regarding what proceeds plaintiff obtained “by reason of injury or
death,” and thus, what portion of plaintiff’s award are subject to
DMA's right of subrogation.

[5] Appellant also contends that the trial court committed reversible
error in presuming that the proceeds were the property of the plain-
tiff. N.C. Gen. Stat. § 108A-59 provides that, as a condition of
Medicaid eligibility, a Medicaid recipient must assign to the State “the
right to third party benefits, contractual or otherwise, to which he
may be entitled.” However, the trial court acknowledged DMA’s right
to recovery by subrogation and made no finding or conclusion that
the proceeds were the “property of the plaintiff.” Because we con-
clude that the court did not apply such a presumption, we overrule
this assignment of error.

[6] Finally, appellants argue that the trial court committed reversible
error in its failure to follow public policy. Appellants assert that
Medicaid was intended to be the payor of last resort and that the sub-
rogation statutes are designed to replenish Medicaid funds when a
recipient recovers from a tortfeasor. We do not disagree that these
policy considerations underlie the subrogation statutes, however, as
discussed, we conclude that the statute requires that DMA’s subroga-
tion rights be limited to proceeds obtained “by reason of injury.”

For the reasons discussed above, we vacate the court’s order and
remand for further findings in accordance with this opinion.

Vacated and remanded.
Judge WYNN concurs.
Judge STEELMAN concurs in part and dissents in part.

STEELMAN, Judge concurring in part and dissenting in part.

I concur in those portions of the majority’s opinion dealing with
equitable subrogation and holding that the trial court did not apply a
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presumption that the settlement proceeds were the property of
plaintiff. However, I must respectfully dissent as to the remainder of
the opinion.

In Cates v. Wilson, our Supreme Court stated, “North Carolina
law entitles the state to full reimbursement for any Medicaid pay-
ments made on a plaintiff’s behalf in the event the plaintiff recovers
an award for damages.” 321 N.C. 1, 6, 361 S.E.2d 734, 738 (1987). In
Campbell v. N.C. Dep’t of Human Res., this Court held it was irrele-
vant whether a settlement compensated a plaintiff for medical
expenses because “N.C. Gen. Stat. § 108A-57(a) does not restrict
defendant’s right of subrogation to a beneficiary’s right of recovery
only for medical expenses.” 153 N.C. App. 305, 307, 569 S.E.2d 670,
672 (2002). The applicable portion of the statute dealing with the
scope of DMA’s right of subrogation reads as follows:

Notwithstanding any other provisions of the law, to the extent
of payments under this Part, the State, or the county providing
medical assistance benefits, shall be subrogated to all rights of
recovery, contractual or otherwise, of the beneficiary of
this assistance, or of the beneficiary’s personal representative,
heirs, or the administrator or executor of the estate, against any
person. . . .

N.C. Gen. Stat. § 108A-57(a) (2005) (emphasis added).

The above language contemplates a broad right of subrogation,
which is indicated by the reference to “all rights of recovery.”
Subrogation is not limited to tort recovery, as the statute expressly
covers contractual rights or “otherwise.” See State v. Shade, 115 N.C.
757, 759, 20 S.E. 537, 537 (1894) (noting that when the words “or oth-
erwise,” follows an explicit example in a statute, the legislature
intends to include every other manner of fulfilling the purpose of the
statute, for example here, recovery, no matter what might be the
attendant circumstances). The causation language discussed by
the majority is from the portion of the statute dealing with the duty of
a plaintiff’s attorney to distribute settlement proceeds to DMA, not
from the portion of the statute defining the scope of DMA’s right of
subrogation, which is set forth verbatim above. The punctuation of
the statute gives further credence to this interpretation. The provi-
sions in the statute are set apart by periods, not commas or semi-
colons. This indicates their separateness. See Stephens Co. v. Lisk,
240 N.C. 289, 294, 82 S.E.2d 99, 102 (1954) (“There is no reason why
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punctuation, which is intended to and does assist in making clear and
plain all things else in the English language, should be rejected in
the case of interpretation of statutes”) (citations and internal quota-
tion marks omitted). In light of these principles of statutory con-
struction, I do not read the scope of DMA’s right of subrogation as
narrowly as the majority.

By remanding this matter to the trial court, the majority is
expressly authorizing the trial court to find that if there is not a
“causal connection” between an actual injury suffered by plaintiff as
aresult of Dr. Whalley’s medical negligence and the medical bills paid
by DMA, the trial court can reduce the amount of DMA’s lien below
the one-third provided for in N.C. Gen. Stat. § 108A-57(a) and this
state’s prior case law.

I agree with the majority that no DMA lien would attach to pro-
ceeds of a settlement from an automobile accident for Medicaid pay-
ments for unrelated cancer treatments. However, that is not the case
before this Court.

Plaintiff’s complaint alleged:

27. That as a direct and proximate result of the deviations of the
standard of care from and by Defendant Whalley recited herein,
Michelle Morland suffered extensive, severe and permanent neu-
rologic and physical damage, including cerebral palsy, which has
been directly associated with the Defendant’s negligence.

The basis of the suit was a single claim for medical negligence result-
ing in plaintiff suffering cerebral palsy, a catastrophic condition. The
$100,000.00 settlement with Dr. Whalley is a direct result of that law-
suit. This conclusion is unaltered by the fact that during discovery
plaintiff realized Dr. Whalley was not as negligent as was originally
believed. The settlement with Dr. Whalley was for a single lump-sum
of $100,000.00.

Our cases have consistently rejected attempts by plaintiffs to
characterize portions of settlements as being for medical bills or for
pain and suffering in order to circumvent DMA’s statutory lien. See
Campbell, 153 N.C. App. 305, 569 S.E.2d 670; Payne v. N.C. Dept. of
Human Resources, 126 N.C. App. 672, 486 S.E.2d 469, disc. review
denied, 347 N.C. 269, 493 S.E.2d 656 (1997). The majority would
resurrect this practice through a very narrow reading of DMA’s sub-
rogation right.
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This Court’s decision in Payne, 126 N.C. App. 672, 486 S.E.2d 469,
provides guidance on this issue. In Payne, DMA had a statutory lien
in the amount of $138,198.53. The plaintiff settled his claim for one
million dollars, allocated $45,000 of this amount for medical bills, and
asserted that DMA was only entitled to one-third of that amount. This
Court ordered that DMA was entitled to recover the full amount of its
lien of $138,198.53 from the plaintiff. Id. at 677, 486 S.E.2d at 471.

Payne highlights the problem which arises if the courts allow a
plaintiff to characterize the nature of the settlement proceeds,
whether by denominating them for medical bills or not for medical
bills, as was the case in Payne, or causally related to the third-party
recovery as posited by the majority in this case. Both devices are
designed to circumvent DMA’s statutory right of subrogation and to
place more of the recovery in the hands of the plaintiff. However sym-
pathetic one may be to the plaintiff’s plight in this case, such a result
is contrary to the law of this state.

DMA’s right of subrogation under N.C. Gen. Stat. § 108A-57(a)
is broad rather than narrow. Even assuming the majority’s narrow
causation test is proper, any causal connection required for pur-
poses of this statute was satisfied when plaintiff obtained a set-
tlement as a direct result of filing the medical negligence action
against Dr. Whalley.

I would hold that DMA is subrogated to the entire amount of the
$100,000.00 settlement and is entitled to receive one-third of that
amount as partial payment of its $86,540.92 lien.

INRE: JAA. & S.AA.

No. COA05-105
(Filed 20 December 2005)

1. Termination of Parental Rights— guardian ad litem for par-
ent—incapacity to provide care not alleged
The trial court did not err by not appointing a guardian ad
litem under N.C.G.S. § 7B-1111(a)(6) for the parent in a termina-
tion of parental rights proceeding where incapability to provide
proper care for the children was not alleged and respondent did
not request a guardian ad litem.
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2. Mental Illness— termination of parental rights—Rule 17—
guardian for parent—not appointed

The trial court did not abuse its discretion by not appointing
a guardian ad litem under N.C.G.S. § 1A-1, Rule 17 for the parent
in a termination of parental rights proceeding.

3. Constitutional Law— effective assistance of counsel—ter-
mination of parental rights

A termination of parental rights respondent was not denied
effective assistance of counsel when her attorney informed the
court that she did not need the appointment of a guardian ad
litem. Respondent’s attorney was familiar with respondent and
vigorously and zealously represented her; moreover, there was
overwhelming evidence supporting termination of respondent’s
parental rights.

4. Termination of Parental Rights— assignment of error—
only one of three grounds for termination

Only one of the grounds in N.C.G.S. § 7B-1111(a) is necessary
to terminate parental rights. Whether there was sufficient evi-
dence to support one of those grounds in this case was not
addressed where respondent did not assign error to the other two
grounds cited by the trial court.

5. Termination of Parental Rights— relative available for cus-
tody—termination not an abuse of discretion

The trial court did not abuse its discretion by terminating
parental rights when a sister was allegedly able to take custody.
Whether a relative can take custody is for the dispositional rather
than the adjudicatory phase, the court is not required to make
findings on all of the evidence, the court may have considered
this issue without mentioning it, and the sister’s statement was
equivocal.

Appeal by respondent from judgment entered 22 June 2004 by
Judge Patricia K. Young in Buncombe County District Court. Heard in
the Court of Appeals 14 September 2005.

Charlotte W. Nallan, for petitioner-appellee Buncombe County
Department of Social Services.

Judy N. Rudolph, for Guardian Ad Litem.

Carol Ann Bauer for respondent-appellant.
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STEELMAN, Judge.

Respondent-mother appeals the district court’s order terminating
her parental rights to two of her children, J.A. and S.A. For the rea-
sons discussed herein, we affirm.

Because respondent-mother has not assigned error to any of the
trial court’s findings of fact, they are binding on appeal. Koufman v.
Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991). Those findings
establish the following facts. Respondent-mother is the natural
mother of four children, two of whom are the subject of this appeal.
The minor children’s legal father was incarcerated during the time the
following described events occurred. Their biological father is
unknown. Life in the home was one of chaos, drug abuse, and prosti-
tution. Prior to the family’s move to North Carolina, respondent lived
in Lee County, Florida with her four children: Christina, Eric, J.A.,
and S.A. Respondent has a long history of drug abuse. While living in
Florida, she would take pills, as well as use cocaine and marijuana
with her children, including J.A. In addition, respondent and her
daughter Christina engaged in prostitution to support their drug
habit. Respondent’s two husbands were abusive and engaged in sig-
nificant criminal activities. Respondent’s first husband sexually
abused Christina, for which he was imprisoned, and her second
husband was incarcerated for drug trafficking.

In October 2001, respondent’s father died from heart disease. The
next month her boyfriend died of leukemia. In December 2001, while
at a Christmas party, respondent’s oldest son, Eric, died of a drug
overdose. Family members testified they believed respondent owed a
neighbor money for drugs and when she failed to pay him he inten-
tionally put an overdose into her son’s drink. Following the funeral,
respondent returned home to find a statement to the effect of “J.A.’s
next” spray-painted on the side of their trailer. This was understood
to be a threat that if respondent did not pay the money she owed for
the drugs, J.A. would be killed. The next day, respondent left Florida
and moved the children to Buncombe County, North Carolina.

While respondent’s life was unstable before these deaths, it
sharply declined thereafter. In the late night hours of 27 April 2002,
the Buncombe County DSS received a telephone call from the minor
children who were trying to locate their mother. Respondent had left
the home at 10:00 a.m. and had not returned. An officer was dis-
patched and when he arrived at respondent’s home, he found J.A. and
S.A. alone with a registered sex offender, for whom there was an out-
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standing arrest warrant. It appeared he had been staying at respond-
ent’'s home on and off for three weeks. A social worker arrived at
approximately 12:30 a.m. She found the condition of the home unsan-
itary, with no food in the home. The children were dirty and unkempt
and had not bathed recently. The social worker testified “[S.A.’s] hair
was so dirty it looked wet. Their clothes were dirty [and J.A.] had a
foul odor. They appeared to not have been bathed for many days.”

The children were immediately removed from the home. The trial
court granted DSS non-secure custody. On 6 June 2002, the trial court
adjudicated the minor children neglected and dependent. The trial
judge entered this order with respondent’s agreement. While in the
custody of DSS, J.A. admitted he had sexually abused his sister, S.A.,
for years. There were also allegations that J.A. had been sexually
abused as well, but these claims were not substantiated. While in
DSS’s custody, both children had significant emotional problems and
had to receive extensive mental health treatment. On numerous occa-
sions, each child was admitted to psychiatric treatment facilities—
S.A. for suicidal tendencies, and J.A. for treatment of bi-polar disor-
der and aggressive behavior.

The trial court ordered respondent to obtain a drug and alcohol
assessment, a psychological evaluation, and participate in parenting
classes. Respondent failed to comply with this order. Instead, she
engaged in prostitution, drug use, and at one time, was admitted to
Broughton Hospital for treatment for suicidal ideation. Her treating
physician reported respondent most likely did not suffer from a bi-
polar disorder. Respondent was diagnosed as having antisocial per-
sonality disorder because she had cocaine dependency and was
deceitful. The trial judge found respondent’s testimony concerning
her substance abuse not to be credible. Respondent failed to keep in
contact with either child for almost a year. It was not until after DSS
filed its petition for termination of her parental rights that respondent
began to minimally comply with the court’s order.

On 23 June 2004, DSS filed a petition for termination of paren-
tal rights to J.A. and S.A. Respondent filed an answer, but the chil-
dren’s father did not. The petition alleged the following grounds for
termination: (1) respondent had neglected the minor children while
they were in the care of DSS within the meaning of N.C. Gen. Stat.
§ 7B-101 (N.C. Gen. Stat. § 7B-1111(a)(1); (2) respondent willfully
left her children in foster care for more than twelve months with-
out demonstrating she had made reasonable progress to correct
the conditions which led to the removal of the children (N.C. Gen.
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Stat. § 7B-1111(a)(2)); and (3) respondent willfully failed to pay a rea-
sonable portion of the cost of care for the minor children while they
were in the custody of DSS (N.C. Gen. Stat. § 7B-1111(a)(3)). The
matter came on for hearing before the Buncombe County District
Court in February 2004. At the hearing, respondent testified that even
if the court did not terminate her parental rights to J.A., she did not
want him to live with her. The trial court terminated respondent’s
parental rights as to both children, finding as a basis each of the three
grounds for termination alleged in the petition. The trial court further
determined it was in the best interests of both children that respond-
ent’s parental rights be terminated and entered an order providing for
such termination. However, respondent did not file a timely notice of
appeal of the 22 June 2004 order terminating her parental rights.
Respondent filed a petition for writ of certiorari to this Court on 27
April 2005. This Court granted respondent’s petition and allowed her
appeal of the order terminating her parental rights.

Tragically, on 11 September 2004, S.A. died in her residential
facility when a care provider attempted to restrain her, resulting in
her suffocation. Respondent’s sister has qualified as the administra-
tor of S.A’s estate and filed a wrongful death action. Respondent
asserts her appeal of the termination of her parental rights to S.A. is
not moot because if she prevails on appeal she would be entitled
to the proceeds from the wrongful death action under N.C. Gen. Stat.
§ 28A-18-2 and § 29-15.

[1] We first address respondent’s argument that the trial court erred
in failing to appoint a guardian ad litem to represent her.

Pursuant to N.C. Gen. Stat. § 7TB-1101(1) (2005):

a guardian ad litem shall be appointed in accordance with the
provisions of G.S. 1A-1, Rule 17, to represent a parent . . . (1)
where it is alleged that a parent’s rights should be terminated pur-
suant to G.S. 7B-1111[a](6), and the incapability to provide
proper care and supervision pursuant to that provision is the
result of substance abuse, mental retardation, mental illness,
organic brain syndrome, or another similar cause or condition.

See also In re J.D., 164 N.C. App. 176, 180, 605 S.E.2d 643, 645 (not-
ing the duty of appointment arises when the allegation of incapability
under N.C. Gen. Stat. § 7B-1111(6) is alleged in the petition for termi-
nation), disc. review denied, 358 N.C. 732, 601 S.E.2d 531 (2004). In
the instant case, the petitions for termination of respondent’s
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parental rights contained no allegations that respondent was in-
capable of properly providing care for her children. Rather, the peti-
tion alleged the children were neglected within the meaning of N.C.
Gen. Stat. § 7B-1111. Although the petition does contain reference to
respondent’s drug abuse and alleged mental illness, the trial court is
not required to appoint a guardian ad litem “in every case where sub-
stance abuse or some other cognitive limitation is alleged.” In re
H.W., 163 N.C. App. 438, 447, 594 S.E.2d 211, 216 (applying N.C. Gen.
Stat. § 7B-602(b)(1)), disc. review denied, 358 N.C. 543, 603 S.E.2d
877 (2004).

N.C. Gen. Stat. § 7B-1101 requires that a guardian ad litem be
appointed “in accordance with the provisions of G.S. 1A-1, Rule 17 to
represent a parent . . . .” This means that where an allegation is made
that parental rights should be terminated, the trial court is required to
conduct a hearing to determine whether a guardian ad litem should
be appointed to represent the parent. An allegation under N.C. Gen.
Stat. § 7B-1111(a)(6) serves as a triggering mechanism, alerting the
trial court that it should conduct a hearing to determine whether a
guardian ad litem should be appointed. At the hearing, the trial court
must determine whether the parents are incompetent within the
meaning of N.C. Gen. Stat. § 35A-1101, such that the individual would
be unable to aid in their defense at the termination of parental rights
proceeding. The trial court should always keep in mind that the
appointment of a guardian ad litem will divest the parent of their
fundamental right to conduct his or her litigation according to their
own judgment and inclination. Hagins v. Redevelopment Comm., 275
N.C. 90, 102, 165 S.E.2d 490, 498 (1969).

This case is distinguishable from In re T.W., 173 N.C. App. 153,
617 S.E.2d 702 (2005) and In re B.M., 168 N.C. App. 350, 607 S.E.2d
698 (2005). In In re T.W., although incapability was not alleged, the
respondent specifically requested the court appoint her a guardian
ad litem and she underwent psychological evaluation, in which the
doctor recommended she be appointed a guardian ad litem. 173 at
155-56, 617 S.E.2d at 703. Despite this, the trial court failed to revisit
the guardian ad litem issue during the entire ensuing proceedings. Id.
at 159, 617 S.E.2d at 706. In In re B.M., DSS’s petition to terminate the
respondents’ parental rights alleged the parents’ incapability as
grounds for termination. 168 N.C. App. at 353, 607 S.E.2d at 703. In
neither of these cases did the trial court conduct a hearing on
whether a guardian ad litem should have been appointed.
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In this case, neither incapability within the meaning of N.C. Gen.
Stat. § 7B-1111(a)(6) was alleged, nor did respondent request that a
guardian ad litem be appointed. The trial court inquired ex meru
moto into the issue of whether respondent needed a guardian ad
litem appointed after questions concerning her mental condition
were brought to the judge’s attention.

[2] The fact there was no allegation of incapacity in the petition does
not end our inquiry. We must consider whether the trial court had a
duty to appoint a guardian ad litem to represent respondent under
Rule 17 of the Rules of Civil Procedure.

Rule 17(b)(2) provides:

In actions or special proceedings when any of the defendants are

. incompetent persons, whether residents or nonresidents of
this State, they must defend by general or testamentary guardian,
if they have any within this State or by guardian ad litem
appointed as hereinafter provided; and if they have no known
general or testamentary guardian in the State, and any of them
have been summoned, the court in which said action or special
proceeding is pending, upon motion of any of the parties, may
appoint some discreet person to act as guardian ad litem, to
defend in behalf of such . . . incompetent persons . . ..

N.C. Gen. Stat. § 1A-1, Rule 17(b)(2) (2005).

A trial judge has a duty to properly inquire into the competency
of a litigant in a civil trial or proceeding when circumstances are
brought to the judge’s attention, which raise a substantial question as
to whether the litigant is non compos mentis. Rutledge v. Rutledge,
10 N.C. App. 427, 432, 179 S.E.2d 163, 166 (1971). The trial judge
should make such inquiry as soon as possible in order to avoid preju-
dicing the party’s rights. Id. “Whether the circumstances . . . are suf-
ficient to raise a substantial question as to the party’s competency is
a matter to be initially determined in the sound discretion of the trial
judge.” Id.

Rutledge and similar cases expanded the trial court’s authority
under Rule 17 to determine competency in certain circumstances.
This authority was questioned in Culton v. Culton, 96 N.C. App. 620,
622, 386 S.E.2d 592, 593 (1989), which held N.C. Gen. Stat. § 356A-1101
preempted the Rutledge line of cases, thereby divesting the trial court
of jurisdiction to determine a defendant’s competency. On appeal, our
Supreme Court reversed Culton on procedural grounds. Culton v.
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Culton, 327 N.C. 624, 398 S.E.2d 323 (1990). Subsequently, the
General Assembly superseded this Court’s holding in Culton by
amending N.C. Gen. Stat. § 35A-1102 to provide that “nothing in N.C.
Gen. Stat. § 35A-1101 shall interfere with the authority of a judge to
appoint a guardian ad litem for a party to litigation under Rule 17(b)
of the North Carolina Rules of Civil Procedure.” 2003 N.C. Sess. Law
ch. 236, § 4. Chapter 35A of the general statues sets forth the proce-
dure for determining incompetency, which the trial judge must com-
ply with when conducting a competency hearing under Rule 17.

Before the termination hearing began, the judge noted the peti-
tion did not allege respondent was incapable of providing care for her
children and inquired as to whether either party was requesting that
a guardian ad litem be appointed for respondent. Counsel responded
as follows:

[Respondent’s Attorney]: Well, there is no allegations here pur-
suant to 7B-111[1(6)] that she’s incapable, Your Honor. Certainly,
we would argue that she has some mental health issues that
impact her ability to parent the child but does not make her inca-
pable or incompetent to provide care for the children. She cer-
tainly has the ability—I think she chooses not to do so. That’s not
incapable, Your Honor. That’s just not doing it. And so we—
there’s nothing in there that says that she is incompetent or inca-
pable of prosecuting her own case—not prosecuting—presenting
her own case and assisting her counsel.

[State’s Attorney]: Yes, Your Honor, I would concur with [re-
spondent’s attorney], that has not been alleged, and I do think
that there will be a lot of evidence given about mental issues. But
it’s not regarded to her incapacity.

During the trial, counsel for DSS requested that the judge stop the
trial and order respondent to submit to a drug test due to her erratic
behavior while testifying. The judge immediately stopped the trial.
Respondent agreed to take a drug test, which was negative.
Respondent stated she had a hyper-type personality. Her attorney
acknowledged she was fine and the hearing could continue.

The trial court conducted a hearing pursuant to Rule 17 regard-
ing the issue of respondent’s competency. After careful review
of the record and transcript, we are unable to say that the trial
judge abused her discretion by not appointing a guardian ad litem
for respondent.
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[38] Respondent also contends she was denied effective assistance of
counsel when her attorney informed the court that she did not need
the appointment of a guardian ad litem.

A parent has a right to counsel in termination of parental rights
proceedings. N.C. Gen. Stat. § 7B-1101 (2005); In re Oghenekevebe,
123 N.C. App. 434, 436, 473 S.E.2d 393, 396 (1996). To prevail in a
claim for ineffective assistance of counsel, respondent must show:
(1) her counsel’s performance was deficient or fell below an objective
standard of reasonableness; and (2) her attorney’s performance was
so deficient she was denied a fair hearing. Id.

Careful review of the record indicates respondent’s attorney vig-
orously and zealously represented her client. Respondent’s attorney
had represented her for many months and was familiar with respond-
ent’s ability to aid in her own defense, as well the idiosyncrasies of
her personality. Further, the record contains overwhelming evidence
supporting termination of respondent’s parental rights. Therefore,
respondent has failed to demonstrate that her trial counsel’s failure to
request the appointment of a guardian ad litem denied her a fair trial,
the outcome of which is reliable. This argument is without merit.

[4] Next, respondent contends the trial court erred in finding as
grounds for termination that she wilfully left her children in foster
care for more than twelve months without making reasonable
progress to correct the conditions that led to their removal.

The trial court can terminate a respondent’s parental rights
upon the finding of one of the grounds enumerated in N.C. Gen. Stat.
§ 7B-1111(a). See also In re Brimm, 139 N.C. App. 733, 743, 535
S.E.2d 367, 373 (2000). In the instant case, the trial court cited three
grounds for terminating respondent’s parental rights. Respondent
only assigned as error one of those grounds. “The appellant must
assign error to each conclusion it believes is not supported by the evi-
dence. N.C.R. App. P. 10. Failure to do so constitutes an acceptance
of the conclusion and a waiver of the right to challenge said conclu-
sion as unsupported by the facts.” Fran’s Pecans, Inc. v. Greene, 134
N.C. App. 110, 112/ 516 S.E.2d 647, 649 (1999). Since respondent does
not contest the other two grounds, they are binding on appeal. As
only one ground is necessary to support the termination, we need not
address whether evidence existed to support termination based on
N.C. Gen. Stat. § 7B-1111(a)(3). This argument is without merit.

[5] In respondent’s final argument, she contends the trial court erred
in finding it was in the best interests of S.A. to terminate her parental
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rights when her sister, Loretta D’Souza, was able to take custody of
her. We disagree.

The trial court is required to conduct a two-part inquiry during a
proceeding for termination of parental rights. In re Baker, 158 N.C.
App. 491, 493, 581 S.E.2d 144, 146 (2003). First is the adjudicatory
phase. Id. In this phase, the court must take evidence, find the facts,
and adjudicate the existence or nonexistence of any of the circum-
stances set forth in N.C. Gen. Stat. § 7B-1111, which authorizes the
termination of the respondent’s parental rights. Id. (citing N.C. Gen.
Stat. § 7B-1109(e)). Second, is the disposition phase, which is gov-
erned by N.C. Gen. Stat. § 7B-1110 (2005). Id. This statute provides
that upon a finding:

that any one or more of the conditions authorizing a termina-
tion of the parental rights of a parent exist, the court shall
issue an order terminating the parental rights of such parent . . .
unless the court shall further determine that the best interests
of the juvenile require that the parental rights of the parent not
be terminated.

N.C. Gen. Stat. § 7B-1110 (2005). The decision to terminate parental
rights is vested within the sound discretion of the trial judge and will
not be overturned on appeal absent a showing that the judge actions
were manifestly unsupported by reason. In Re V.L.B., 168 N.C. App.
679, 684, 608 S.E.2d 787, 791 (2005).

During the adjudicatory phase, the trial court does not consider
whether there is a relative who can take custody of the minor child,
but focuses on whether there is evidence to support termination on
the grounds alleged in the petition. If a fit relative were to come for-
ward and declare their desire to have custody of the child, the court
could consider this during the dispositional phase as grounds for why
it would not be in the child’s best interests to terminate the respond-
ent’s parental rights.

Although the order does not contain any findings rejecting Mrs.
D’Souza outright as a possible placement for S.A., the trial court is
not required to make findings of fact on all the evidence presented,
nor state every option it considered. Fortis Corp. v. Northeast Forest
Products, 68 N.C. App. 752, 753, 315 S.E.2d 537, 538 (1984). Rather, it
must only “make brief, pertinent and definite findings and conclu-
sions about the matters in issue[.]” Id. Just because the trial judge did
not mention he considered granting Mrs. D’Souza custody of S.A.



IN THE COURT OF APPEALS

CLARK v. SANGER CLINIC
[175 N.C. App. 76 (2005)]

does not mean he did not consider it. Further, Mrs. D’Souza testified
that while she initially wanted S.A. to live with her, she changed her
mind upon learning that S.A. had been suicidal and felt she could not
provide her the level of care and attention she needed. Based on this
equivocal statement, we cannot say the trial court abused its discre-
tion in not placing S.A. with Mrs. D’Souza rather than terminating
respondent’s parental rights. This argument is without merit.

AFFIRMED.

Judges HUNTER and TYSON concur.

MARTHA FALLS CLARK, PrAINTIFF-EMPLOYEE v. THE SANGER CLINIC, PA.,

DEFENDANT-EMPLOYER, AND ITT HARTFORD INSURANCE COMPANY, INC.,
DEFENDANT-CARRIER

No. COA05-477
(Filed 20 December 2005)

1. Workers’ Compensation— arthritis—insufficient evidence

of causation

There was competent evidence to support the Industrial
Commission’s conclusion that plaintiff’s degenerative arthritic
condition in her knees and its treatment were not compensable.
Although plaintiff suffered a prior compensable knee injury from
falls, she did not establish that she had a preexisting arthritic con-
dition, and there was evidence that tears such as those suffered
by plaintiff were not well-accepted as causing arthritis and that
obesity such as plaintiff’s could aggravate degenerative changes.

. Workers’ Compensation— side effects of medication—
insufficient evidence of actual causation

There was competent evidence to support the Industrial
Commission’s finding and conclusion that plaintiff’s restorative
dental treatment was not compensable where, although “dry
mouth” was a potential side effect of several of plaintiff’s med-
ications, there was no testimony as to what actually caused plain-
tiff’s dental condition.
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3. Workers’ Compensation— side effects of medication—
insufficient evidence of actual causation

The Industrial Commission did not err by not finding com-
pensable treatment of plaintiff’s esophageal reflux, constipation,
and nausea. While there was testimony that many of plaintiff’s
medications have those conditions as side effects, there was no
testimony as to actual cause.

4. Workers’ Compensation— attorney fees denied—defense
not unnecessarily unreasonable

The Industrial Commission did not err by failing to award
plaintiff attorney fees pursuant to N.C.G.S. § 97-88.1 because
defendants’ defense of plaintiff’'s claims was not necessarily
unreasonable.

Appeal by plaintiff from an Opinion and Award filed 18 October
2004 by the North Carolina Industrial Commission. Heard in the Court
of Appeals 16 November 2005.

Seth M. Bernanke for plaintiff-appellant.

Morris York Williams Surles & Barringey, LLP, by Susan H.
Briggs and Keith B. Nichols, for defendant-appellees.

BRYANT, Judge.

Martha Falls Clark (plaintiff) appeals from an Opinion and Award
of the North Carolina Industrial Commission (Full Commission)
ordering her former employer, the Sanger Clinic, and its insur-
ance carrier, ITT Hartford Insurance Company, (defendants) to con-
tinue paying plaintiff permanent total disability benefits, provide
all medical treatment arising from her compensable injury by
accident, provide modifications to plaintiff’s house or assist plaintiff
in seeking alternative housing, and awarding interest on unpaid med-
ical compensation.

Facts and Procedural History

Plaintiff was injured on 16 April 1993 while pushing a cart trans-
porting 600 to 800 pounds of equipment into an elevator. The wheel
of the cart became wedged in the threshold of the elevator, and in her
attempt to dislodge the wheel, plaintiff suffered an admittedly com-
pensable injury to her back. On 4 October 1999, the Full Commission
awarded plaintiff temporary total disability and permanent total dis-
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ability benefits, and, in part, ordered defendants to provide all med-
ical treatment arising from her injury by accident, including subse-
quent falls resulting from her back injury causing dental problems
and a knee injury.

This matter was initiated on 8 February 2001 when plaintiff filed
a Form 33 Request that Claim be Assigned for Hearing, claiming
defendants had failed to pay plaintiff benefits and had not modified
plaintiff’s home as previously ordered by the Industrial Commission.
The claim came before Deputy Commissioner Amy L. Pfeiffer on 18
October 2001. Deputy Commissioner Pfeiffer filed her Opinion and
Award on 14 October 2002. Plaintiff and defendants filed a Notice of
Appeal to the Full Commission on 22 October 2002. The claim was
heard by the Full Commission on 2 May 2003 and a companion case
was subsequently heard by the same panel of the Full Commission on
2 March 2004. On 18 October 2004, the Full Commission filed its
Opinion and Award in this matter. Plaintiff appeals.

Plaintiff argues the Full Commission erred: (I) by holding plain-
tiff’s arthritic conditions in her knees are not compensable; (II) by
holding plaintiff’s dental problems caused by “dry mouth” syndrome
are not compensable; (III) by failing to specify treatment for plain-
tiff’s esophageal reflux, constipation and nausea were compensable;
and (IV) by failing to award plaintiff attorney’s fees. For the follow-
ing reasons, we disagree and affirm the Opinion and Award of the
Full Commission.

Standard of Review

Review by this Court of a decision by the North Carolina Indus-
trial Commission is limited to the determination of “whether any com-
petent evidence supports the Commission’s findings of fact and
whether [those] findings . . . support the Commission’s conclusions of
law.” Deese v. Champion Int’'l Corp., 352 N.C. 109, 116, 530 S.E.2d
549, 553 (2000). The Commission’s findings of fact are conclusive on
appeal even where there is contrary evidence, and such findings may
only be set aside where there is a “complete lack of competent evi-
dence to support them.” Johnson v. Herbie’s Place, 157 N.C. App. 168,
171, 579 S.E.2d 110, 113 (2003) (citation omitted); see also Adams v.
AVX Corp., 349 N.C. 676, 681, 509 S.E.2d 411, 414 (1998). Our review
“goes no further than to determine whether the record contains any
evidence tending to support the finding.” Anderson v. Lincoln
Constr. Co., 2656 N.C. 431, 434, 144 S.E.2d 272, 274 (1965). However,
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the Commission’s conclusions of law are reviewed de novo. McRae v.
Toastmaster, Inc., 358 N.C. 488, 496, 597 S.E.2d 695, 701 (2004).

1

[1] Plaintiff first argues the Full Commission erred in holding plain-
tiff’s arthritic conditions in her knees are not compensable. The Full
Commission found that although meniscal tears in plaintiff’s knees
were related to falls, and therefore compensable, treatment for plain-
tiff’s degenerative arthritis was not compensable.

Plaintiff argues that, as the prior Opinion and Award includes
“problems caused by falls” as compensable conditions, it is not plain-
tiff’s burden to continually prove that treatment for these problems is
compensable; instead, it is defendants’ burden to prove that the need
for treatment they dispute is not related. See Parsons v. Pantry. Inc.,
126 N.C. App. 540, 485 S.E.2d 867 (1997). However, in Parsons, the
plaintiff was suffering from the exact same complaint (headaches)
for which she was initially awarded medical expenses and future
medical treatment. Id. at 542, 485 S.E.2d at 869. This Court held that
requiring the plaintiff to prove a causal relationship between her acci-
dent and her current headaches in order to get further medical treat-
ment ignored the prior award. Id. “To require plaintiff to re-prove
causation each time she seeks treatment for the very injury that the
Commission has previously determined to be the result of a com-
pensable accident is unjust and violates our duty to interpret the Act
in favor of injured employees.” Id. (Emphasis added). In the instant
case, plaintiff is suffering from degenerative arthritis, while at the
time of the initial award plaintiff suffered a compensable knee injury
caused by falls related to her compensable injury by accident. Thus,
plaintiff’s reliance on Parsons is misplaced.

Plaintiff also contends that even if the burden were correctly
placed, if a compensable injury “materially aggravates or accelerates”
the need for treatment, that need is also compensable. Little v. Anson
County Sch. Food Ser., 295 N.C. 527, 532, 246 S.E.2d 743, 746 (1978).
Plaintiff relies on testimony by Dr. James Yates, Jr., who first saw
plaintiff on 22 October 1998, to support this argument.

Q: Do you have an opinion within a reasonable medical prob-
ability as to whether her history of falls and landing on the knee
or twisting when she fell would have materially aggravated,
would or could have materially aggravated pre-existing arthritis
of the knee?
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A: Yes, sir. I absolutely believe that certainly is, is the case.

However, plaintiff does not establish, and we are unable to find any
indication in the record before us, that she actually had a preexisting
arthritic condition in her knees prior to her 16 April 1993 compens-
able injury by accident.

There is ample, competent evidence of Record to support the Full
Commission’s findings of fact. When asked whether there was a con-
nection between torn or malpositioned menisci and/or loose bodies
in the knee and degeneration of the knee, Dr. Yates answered “I don’t
know . . . I don’t think its well-accepted in the orthopaedic commu-
nity, specifically those of us who primarily do knee surgery that a
long-standing meniscal tear can cause arthritis of the knee . .. .” Dr.
Yates further testified that it was not uncommon for a woman of 50
years old to have severe arthritis in both knees, “particularly in a big
person, and she is a very large lady” and that there was “no question
at all that obesity is a risk factor for development of osteoarthritis.”
While there is evidence of record to support a finding that plaintiff’s
falls could have aggravated her degenerative knee condition, there is
also testimony of record that plaintiff’s pre-existing obesity could
have aggravated the degenerative changes in her knees:

Q. And you indicated, I believe, that she had fairly extensive
degenerative changes in her knee?

She really does.

And would excessive weight aggravate that condition?
Obesity?

Obesity.

Yes.

And she was obese when you first saw her. Is that right?

Yes.

> oo o P

The Full Commission is the ultimate finder of fact in a workers’
compensation case. Adams, 349 N.C. at 681, 509 S.E.2d at 413. “The
Commission may weigh the evidence and believe all, none, or some
of the evidence.” Hawley v. Wayne Dale Const., 146 N.C. App. 423,
428, 552 S.E.2d 269, 272 (2001). The Full Commission “may accept or
reject the testimony of a witness, either in whole or in part, depend-
ing solely upon whether it believes or disbelieves the same.”
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Anderson v. Northwestern Motor Co., 233 N.C. 372, 376, 64 S.E.2d
265, 268 (1951). Finding of Fact Number 18 is supported by compe-
tent evidence and in turn supports the Full Commission’s conclusion
that plaintiff’s degenerative arthritic condition and treatment related
thereto is not compensable. This assignment of error is overruled.

I

[2] Plaintiff similarly argues the Full Commission erred in holding
plaintiff’s dental problems caused by “dry mouth” syndrome are not
compensable. The Full Commission found as fact:

Plaintiff also saw thereafter Dr. Jakubek on many other occasions
for treatment of “extensive cavities” and to do other restorative
treatment. These extensive problems could have been caused
initially by poor hygiene, by plaintiff being in a six-week coma
following her unrelated gastric bypass surgery, by dry mouth
that was possibly caused by medications taken by plaintiff for
medical conditions, some of which were and some were not
related to the fall, or even from stones in the salivary glands.
Therefore, due to the tenuous nature of any causal relationship
between plaintiff’'s compensable injury by accident and the need
for restorative treatment, the Full Commission hereby finds that
Dr. Jakubek’s restorative treatment, if not directly related to a fall
by plaintiff, was unrelated to plaintiff’s compensable back injury
and is not compensable.

The Full Commission then concluded as a matter of law that defend-
ants were not required to pay for restorative treatment unrelated to
falls by plaintiff.

Again, there is competent evidence of Record supporting the Full
Commission’s findings. Dr. Joseph T. Jakubek, a general dentist, tes-
tified regarding the cause of plaintiff’s extensive dental problems. Dr.
Jakubek testified that plaintiff’'s dental condition could have been
caused by poor hygiene, xerostomia (“dry mouth” syndrome) possi-
bly brought on by plaintiff’'s medications, stones in her salivary
glands, or the six weeks that plaintiff was in a coma following her
unrelated gastric bypass procedure in 1998. Dr. John Wilson, III, also
testified that “dry mouth” syndrome was a potential side effect of sev-
eral of plaintiff’s medications. However, there is no testimony as to
what actually caused plaintiff’'s dental condition. While Dr. Wilson
may have testified with certainty that many of plaintiff’s medications
have “dry mouth” syndrome as a side effect, there is no testimony
that plaintiff’s dental condition was caused by “dry mouth” syndrome.
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“To show that the prior compensable injury caused the subse-
quent injury, the evidence must be such as to take the case out of
the realm of conjecture and remote possibility, that is, there must be
sufficient competent evidence tending to show a proximate causal
relation.” Cooper v. Cooper Enters., Inc., 168 N.C. App. 562, 564, 608
S.E.2d 104, 106 (2005) (internal quotations omitted). Based upon the
testimony of record, the Full Commission properly concluded that
the causal relationship between plaintiff’s compensable injuries
and the need for restorative dental treatment was tenuous. Finding of
Fact Number 21 is supported by competent evidence and in turn
supports the Full Commission’s conclusion that plaintiff’s restor-
ative dental treatment is not compensable. This assignment of error
is overruled.

117

[3] Plaintiff also argues the Full Commission erred by failing to
specify treatment for plaintiff’s esophageal reflux, constipation
and nausea as compensable. “When [a] matter is ‘appealed’ to the
full Commission . . ., it is the duty and responsibility of the full
Commission to decide all of the matters in controversy between
the parties.” Vieregge v. N.C. State Univ., 105 N.C. App. 633, 638,
414 S.E.2d 771, 774 (1992). The only testimony before the Full
Commission regarding plaintiff’s esophageal reflux, constipation
and nausea came from Dr. Wilson. The Full Commission made the
following findings of fact regarding Dr. Wilson’s treatment of
plaintiff:

14. Upon her temporary move to South Carolina in 1998, plaintiff
presented to Dr. Wilson, an internist, for medical management for
chronic low back pain and complications from recent surgery.
Plaintiff presented to the physician while she was recovering
from the unrelated gastric bypass surgery, and she was noted to
be severely deconditioned. Because physical therapy had been
suggested upon her hospital discharge, Dr. Wilson sent plaintiff to
physical therapy. This therapy was due mostly to plaintiff’s severe
deconditioning and complications stemming from the gastric
bypass surgery, and only in very small part to her back. In fact,
Dr. Wilson'’s first medical note only references plaintiff’s decondi-
tioning due to surgery as the reason for physical therapy. This ini-
tial course of physical therapy ordered by Dr. Wilson was unre-
lated to plaintiff’s compensable back or knee conditions and is
not compensable.
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15. Dr. Wilson, over the course of his treatment of plaintiff,
treated plaintiff for many unrelated medical conditions. These
conditions include but are not limited to restrictive lung disease,
osteopenia, a hernia, and various illnesses such as upper respira-
tory infections. None of the treatment for these conditions or ill-
nesses was related to plaintiff's compensable conditions.
However, any treatment by Dr. Wilson that actually was related to
her compensable back and knee conditions, including but not
limited to prescriptions for diet pills, was reasonably necessary
to effect a cure or give relief, and defendants are therefore oblig-
ated to provide this treatment. It was reasonable for plaintiff to
seek treatment by Dr. Wilson to manage her medical care during
the period of time that she resided in South Carolina, and to the
extent that treatment by Dr. Wilson related to the conditions
found compensable by the Full Commission, defendants are
responsible for payment of this treatment.

As in Issue II, supra, there is no testimony as to what actually
caused plaintiff’s esophageal reflux, constipation and nausea. While
Dr. Wilson may have testified that many of plaintiff’s medications
have esophageal reflux, constipation and nausea as side effects, there
is no testimony that these conditions were causally related to plain-
tiff’s compensable injuries. Furthermore, Dr. Wilson testified that
plaintiff had “ample reason to have nausea, having had . . . the gastric
surgery, the complications from that, and sometimes pain medica-
tion.” Pursuant to the Full Commission’s award, if plaintiff can estab-
lish that her esophageal reflux, constipation, or nausea, are related
to her compensable injuries, defendants would be obligated to
provide the treatment for those ailments. This assignment of error
is overruled.

A%

[4] Plaintiff lastly argues the Full Commission erred by failing to
award plaintiff attorney’s fees pursuant to Section 97-88.1 of the
North Carolina General Statutes. Under Section 97-88.1 the Indus-
trial Commission may assess “the whole cost of the proceedings
including reasonable [attorney’s fees]” if the Commission determines
“any hearing has been brought, prosecuted or defended without rea-
sonable ground.” N.C. Gen. Stat. § 97-88.1 (2003); see also, Hieb v.
Howell’s Child Care Ctr., Inc., 123 N.C. App. 61, 69, 472 S.E.2d 208,
213 (1996) (where the Full Commission properly awarded attorney’s
fees upon finding defendants in violation of Industrial Commission
rules by terminating compensation without the Commission’s
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approval, and by refusing to resume immediate payments following
the Deputy Commissioner’s order). “The decision of whether to make
such an award, and the amount of the award, is in the discretion of
the Commission, and its award or denial of an award will not be dis-
turbed absent an abuse of discretion.” Troutman v. White &
Simpson, Inc., 121 N.C. App. 48, 54-55, 464 S.E.2d 481, 486 (1995).
“An abuse of discretion results only where a decision is manifestly
unsupported by reason or . . . so arbitrary that it could not have
been the result of a reasoned decision.” Goforth v. K-Mart Corp., 167
N.C. App. 618, 624, 605 S.E.2d 709, 713 (2004) (internal quota-
tions omitted).

In the instant case, the Full Commission concluded that “neither
party is entitled to attorney’s fees pursuant to N.C. Gen. Stat. §§ 97-88
or 88.1.” However, the Full Commission reiterated the award of plain-
tiff’s permanent total disability compensation benefits subject to the
attorney’s fees approved in the initial Opinion and Award. Plaintiff
argues the Full Commission’s finding that “defendants’ defense of the
issues addressed herein was reasonable” is a legal judgment and thus
cannot support the Full Commission’s conclusion that she is not en-
titled to attorney’s fees. The Full Commission did make the following
findings of fact, which are not assigned as error by plaintiff and are
therefore binding upon this Court:

4. The Full Commission ordered defendants to modify plain-
tiff’s house according to a June 1997 plan devised by a rehabilita-
tion technology consultant. However, as of the date of the filing
of the first Opinion and Award by the Full Commission in
February 1999, plaintiff was living out of the state. In addition,
plaintiff had her house on the market for about a year in approx-
imately 1999 through 2000. Plaintiff did not return to her house
until early 2001, and at that time she did not contact defendants
about beginning the modifications. Furthermore, she was only
back at her house for approximately one month before she filed
the Form 33 in the matter. For these reasons, the Full
Commission finds it was not unreasonable for defendants to have
failed to follow through on the Full Commission’s order to mod-
ify plaintiff’s house at that time.

22. Plaintiff was seen at Miller Orthopaedic Clinic on several
occasions in July and August 1997. These appointments were
with Dr. Meade for treatment of knee pain following a fall or
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falls. Plaintiff, through counsel, now argues that defendants
failed to pay for these medical expenses, although as of the date
of the deposition in this matter, defendants had not been billed by
Miller Orthopaedic Clinic for this treatment. . . .

23. Plaintiff was also seen at Miller Orthopaedic Clinic twice in
November 1999, and once in 2000. . . . However, it was not unrea-
sonable for defendants not to have paid for these evaluations and
treatment, as plaintiff specifically informed the medical care
provider in question that the treatment was not related to work-
ers’ compensation. In fact, the medical notes from these visits
report a diagnosis of “displaced degenerative lateral meniscal
tear right knee,” thereby corroborating the nonwork-related sta-
tus of these visits. In addition, as of the date of the deposition of
the representative from Miller Orthopaedic Clinic on January 23,
2002, this medical care provider had not billed defendant-carrier
for any of these services. It was not until September 7, 2000 that
plaintiff asked defendants for reimbursement for this medical
compensation. This treatment was for plaintiff’'s degenerative
condition and is therefore not compensable.

Given the facts and circumstances of the instant case, we are
unpersuaded that defendants’ defense of plaintiff’s claims was neces-
sarily unreasonable. Further, we discern no abuse of discretion in the
Full Commission’s decision not to award attorney’s fees to either
party. This assignment of error is overruled.

Affirmed.

Judges CALABRIA and JACKSON concur.

BETTY CHATMON, PETITIONER V. NORTH CAROLINA DEPARTMENT OF HEALTH
AND HUMAN SERVICES, RESPONDENT

No. COA05-112
(Filed 20 December 2005)

1. Administrative Law— declaratory judgment—exhaustion
of administrative remedies
The trial court did not have jurisdiction over a complaint

which sought a declaratory judgment concerning the Work First
Program where petitioner did not exhaust administrative reme-
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dies by first seeking a declaratory ruling from the Department of
Health and Human Services under N.C.G.S. § 150B-4.

2. Public Assistance— findings—articulation of regulatory
definition—inadequate ultimate findings of fact

A superior court decision affirming a Heath and Human
Services decision to issue sanctions reducing petitioner’s family
assistance benefits was remanded for further findings concerning
petitioner’s diabetic condition and her ability to work. The su-
perior court never articulated what it considered to be the ADA
definition of disability, and its findings, which merely recited the
evidence, were not adequate to support a conclusion that peti-
tioner was or was not disabled under the ADA definition.

Appeal by Petitioner from order entered 2 December 2004 by
Judge W. Erwin Spainhour in Superior Court, Rowan County. Heard in
the Court of Appeals 11 October 2005.

Legal Aid of North Carolina, Inc., by Stanley B. Sprague, for
petitioner-appellant.

Attorney General Roy Cooper, by Assistant Attorney General
Belinda A. Smith, for the State.

WYNN, Judge.

Where a statute provides an effective administrative remedy,
that remedy must be exhausted before recourse may be had to the
courts. See Affordable Care, Inc. v. N.C. State Bd. of Dental Exam’rs,
1563 N.C. App. 527, 5632-33, 571 S.E.2d 52, 57 (2002). In this case,
Plaintiff appealed to Superior Court seeking (1) a Declaratory
Judgment that the Work First Manual violates the Americans with
Disabilities Act (ADA), and (2) Judicial Review of the Final Agency
Decision reducing her Work First Family assistance benefits. We dis-
miss Petitioner’s appeal from the denial of Declaratory Judgment
because she failed to first exhaust her administrative remedies, and
remand the superior court’s order affirming the agency’s decision for
further findings of fact.

The facts show that Rowan County participates as an electing
county under section 108A-27.3 of the North Carolina General
Statutes in the administration of a Work First Program. The statute
permits Rowan County to establish its own eligibility criteria for
recipients and ensure that participants engage in the minimum hours
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of work activities required under the federal block grant to North
Carolina for Temporary Assistance for Needy Families. 42 U.S.C.
§ 601 et seq. (2004). The North Carolina Department of Health and
Human Services approved Rowan County’s Work First Plan which
provides that as a condition of eligibility a recipient must sign a
Mutual Responsibility Agreement.

Petitioner Betty Chatmon applied for Work First benefits in
Rowan County which required her to submit to a medical examina-
tion. Dr. Bradley Chotiner examined Ms. Chatmon, instructed her to
fill out the medical report form, reviewed the form, made a few
changes, and signed it. The medical report listed diagnosis for
Ms. Chatmon including diabetes, high blood pressure, and back pain.
The report stated that Ms. Chatmon could work four hours a day,
three days a week.

On 24 September 2003, the Rowan County Department of Social
Services (DSS) informed Ms. Chatmon that she had to sign a Mutual
Responsibility Agreement which contained a provision requiring her
to spend forty hours per week in a volunteer position. While Ms.
Chatmon stated that she did not believe she was physically able to
work forty hours per week, DSS reviewed her medical report and
concluded that she could work forty hours per week in a sedentary
and low-stress situation.

In addition to the work hour requirement, the Mutual
Responsibility Agreement included the following conditions:

Keep all appointments as scheduled; contact Social Worker prior
to appointments if unable to attend; report any problems or con-
cerns immediately; return time cards monthly.

PRIOR NOTIFICATION TO DSS SOCIAL WORKER IS REQUIRED
IF UNABLE TO ATTEND SCHEDULED ACTIVITIES.

Ms. Chatmon signed the Mutual Responsibility Agreement the
same day.

DSS assigned Ms. Chatmon to volunteer with the Red Cross,
beginning on 25 September 2003. But on the morning of that day, Ms.
Chatmon went to Rowan Regional Medical Center’s emergency room
for treatment of her high blood sugar levels. She stated that she left a
message with the Red Cross that she would not come in on 25
September. However, Ms. Chatmon did not report for work after that
date nor did she call the Red Cross or DSS to advise them of her
absence from work.
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On 2 October 2003, DSS issued a notice of sanction that Ms.
Chatmon’s Work First check would be reduced from $257.00 to
$193.00 based on her failure to comply with the Mutual Responsibility
Agreement. DSS sent Ms. Chatmon a notice and scheduled a case
management appointment for 7 October 2003; but, Ms. Chatmon nei-
ther attended the appointment nor responded to the notice.

Ms. Chatmon appealed the 2 October 2003 sanction to a local
hearing officer who upheld the sanction on 23 October 2003. There-
after, she appealed to the State DSS Hearings and Appeals Office
which affirmed the local decision on 4 February 2004. From that deci-
sion, she filed a Petition for Judicial Review, and a Complaint for
Declaratory Judgment in Superior Court, Rowan County. By Order
filed 2 December 2004, the superior court affirmed the agency’s deci-
sion to issue sanctions and denied the Declaratory Judgment.

On appeal to this Court, Ms. Chatmon argues that the superior
court erred in (1) denying her request for a declaratory judgment and
(2) affirming the agency’s issuance of sanctions.

I. Declaratory Judgment

[1] In her Complaint seeking a declaratory judgment, Ms. Chatmon
contended that (1) Rowan County’s Work First policy requiring all
persons who are subject to a work requirement to work forty hours a
week violates the Americans with Disabilities Act; and (2) North
Carolina’s Work First policy requiring all families work at least thirty-
five hours a week violates the Americans with Disabilities Act.

Section 150B-4 of the North Carolina General Statutes provides a
method for petitioners to seek a declaratory ruling with the agency.
Section 150B-4 provides in pertinent part:

On request of a person aggrieved, an agency shall issue a decla-
ratory ruling as to the validity of a rule or as to the applicability
to a given state of facts of a statute administered by the agency
or of a rule or order of the agency, except when the agency for
good cause finds issuance of a ruling undesirable. The agency
shall prescribe in its rules the circumstances in which rulings
shall or shall not be issued. A declaratory ruling is binding on the
agency and the person requesting it unless it is altered or set
aside by the court.

N.C. Gen. Stat. § 150B-4 (2004). However, Ms. Chatmon neither
filed a declaratory judgment nor sought review of these policies
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with the Department of Health and Human Services before filing
the Complaint.

“Where the legislature has provided by statute an effective admin-
istrative remedy, that remedy is exclusive and its relief must be
exhausted before recourse may be had to the courts.” Afford-
able Care, Inc., 1563 N.C. App. at 532-33, 571 S.E.2d at 57 (quoting
Shell Island Homeowners Ass’n, Inc. v. Tomlinson, 134 N.C. App.
217, 220-21, 517 S.E.2d 406, 410 (1999)); see also Presnell v. Pell, 298
N.C. 715, 721, 260 S.E.2d 611, 615 (1979); Bryant v. Hogarth, 127 N.C.
App. 79, 83, 488 S.E.2d 269, 271, disc. review denied, 347 N.C. 396,
494 S.E.2d 406 (1997). Where a plaintiff has failed to exhaust his or
her administrative remedies, a trial court has no subject-matter juris-
diction to hear the case. See Bryant, 127 N.C. App. at 83, 488 S.E.2d
at 271 (“An action is properly dismissed under [Rule 12(b)(1)] for
lack of subject matter jurisdiction when the plaintiff has failed to
exhaust its administrative remedies.”); Porter v. N.C. Dep’t of Ins., 40
N.C. App. 376, 381, 253 S.E.2d 44, 47 (1979); see also Richards v.
Nationwide Homes, 263 N.C. 295, 303, 139 S.E.2d 645, 651 (1965)
(holding that the question of subject matter jurisdiction may be
raised at any time, even in the Supreme Court).

Since Ms. Chatmon failed to seek a declaratory ruling from the
Department of Health and Human Services under section 150B-4 of
the North Carolina General Statutes, the trial court did not obtain
jurisdiction over the Complaint. Bryant, 127 N.C. App. at 83, 488
S.E.2d at 271; Porter, 40 N.C. App. at 381, 253 S.E.2d at 47.
Accordingly, this assignment of error is dismissed.

II. Judicial Review of Agency Decision

[2] Ms. Chatmon further argues that the superior court erred by
affirming the agency’s decision to issue sanctions reducing her Work
First benefits. We remand for further findings of fact.

Ms. Chatmon sought review of a sanction imposed upon her
first by seeking administrative review and then by filing a petition for
judicial review under section 108A-79(k) of the North Carolina
General Statutes. As this Court has recently reiterated, “[t]his
Court’s review of the superior court’s order on appeal from an admin-
istrative agency decision generally involves ‘(1) determining whether
the trial court exercised the appropriate scope of review and, if
appropriate, (2) deciding whether the court did so properly.”” Luna
v. Div. of Soc. Servs., 162 N.C. App. 1, 3, 589 S.E.2d 917, 919 (2004)
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(quoting Amanini v. N.C. Dept. of Human Res., 114 N.C. App. 668,
675, 443 S.E.2d 114, 118-19 (1994)).

Section 108A-79(k) of the North Carolina General Statutes
provides:

Any applicant or recipient who is dissatisfied with the final deci-
sion of [DHHS] may file . . . a petition for judicial review in su-
perior court of the county from which the case arose. . . . The
hearing shall be conducted according to the provisions of Article
4, Chapter 150B, of the North Carolina General Statutes. The
court shall, on request, examine the evidence excluded at the
hearing under G.S. 108A-79(e)(4) or G.S. 108A-79(i)(1) and if the
evidence was improperly excluded, the court shall consider it.
Notwithstanding the foregoing provisions, the court may take
testimony and examine into the facts of the case, including
excluded evidence, to determine whether the final decision is in
error under federal and State law, and under the rules and regu-
lations of the Social Services Commission or the Department of
Health and Human Services. . . . Nothing in this subsection shall
be construed to abrogate any rights that the county may have
under Article 4 of Chapter 150B.

N.C. Gen. Stat. § 108A-79(k) (2004) (emphasis added). Thus, although
a superior court is sitting in an appellate capacity when reviewing
public assistance and social services decisions, the statute authorizes
the superior court to engage in independent fact-finding in order to
determine whether the Department of Health and Human Services’
final decision is consistent with state and federal law.

The task of the superior court in this case was not to determine
whether a sanction was warranted on any basis, but rather whether
the Department of Health and Human Services’ decision, and the
basis upon which it relied, was legally and factually justified. While
section 108A-79(k) authorizes a trial court to take testimony and
reexamine the facts, this authorization is only “to determine whether
the final decision [of the Department of Health and Human Services]
is in error . . ..” N.C. Gen. Stat. § 108A-79(k) (emphasis added).
Accordingly, section 108A-79(k) requires the trial court to sit as both
a trial and appellate court. In order to give meaning to both functions,
the trial court should be limited to determining whether the reason
offered for the Department of Health and Human Services’ decision
to sanction Ms. Chatmon was factually and legally correct. Section
108A-79(k) should not be read to authorize the trial court to rehear
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the case, make wholly new factual findings, and determine that al-
ternative grounds not relied upon by the Department of Health and
Human Services would also justify the sanction.

Here, an integral part of the Department of Health and Human
Services’ decision was its belief that Ms. Chatmon had not been dis-
criminated against under the ADA. The Department of Health and
Human Services concluded:

There is no evidence that the appellant has been found disabled.
Her physician’s statement did not indicate that she was unable to
work at all due to her impairments. The Americans with
Disabilities Act protects the disabled so that they have equal
opportunities. The county never denied her right to apply for the
work program. However, the appellant must comply with work
requirements of this work program unless there is clear docu-
mentation that she is unable to do so. Her physician’s statement
indicated she could work. The county gave her a low stress
sedentary work experience. She failed to report for this work
experience, not only on the day she sought treatment for her
health problems, but all week. She never informed the county of
this as required by her signed Mutual Responsibilities contract.

The superior court was required to address whether these conclu-
sions were factually and legally correct.

Under the Administrative Procedure Act, the scope of review
to be applied by this Court is the same as it is for other civil cases.
N.C. Gen. Stat. § 150B-62 (2004); Henderson v. N.C. Dep’t of Human
Res., Div. of Soc. Servs., 91 N.C. App. 527, 531, 372 S.E.2d 887, 890
(1988). Therefore,

The standard of review on appeal is whether there was compe-
tent evidence to support the trial court’s findings of fact and
whether its conclusions of law were proper in light of such facts.
Findings of fact by the trial court in a non-jury trial . . . are con-
clusive on appeal if there is evidence to support those findings. A
trial court’s conclusions of law, however, are reviewable de novo.

Medina v. Div. of Soc. Servs., 165 N.C. App. 502, 505, 598 S.E.2d 707,
709 (2004) (quoting Shear v. Stevens Bldg. Co., 107 N.C. App. 154,
160, 418 S.E.2d 841, 845 (1992)).

The record shows that Ms. Chatmon did not assign error to any of
the superior court’s findings of fact which are therefore binding on
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appeal. Id. Moreover, she did not assign error to any specific con-
clusion of law. The only conclusion of law that relates to an assign-
ment of error is conclusion of law number five: “The evidence of
record does not support a conclusion that Petitioner was disabled
under the ADA definition of disability.” We will review this conclusion
of law de novo.

The Americans With Disabilities Act defines disability as,
The term “disability” means, with respect to an individual—

(A) aphysical or mental impairment that substantially limits
one or more of the major life activities of such individual;

(B) arecord of such an impairment; or
(C) being regarded as having such an impairment.

42 U.S.C. § 12102(2) (2004). “[W]hether a person has a disability
under the ADA is an individualized inquiry.” Sutton v. United Air
Lines, Inc., 527 U.S. 471, 483, 144 L. Ed. 2d 450, 463 (1999). Ms.
Chatmon asserts that her physical impairment, diabetes, substantially
limits a major life activity, work.

Federal regulations define “physical or mental impairment” to
mean, “[a]ny physiological disorder or condition, cosmetic disfigure-
ment, or anatomical loss affecting one or more of the following body
systems: Neurological, musculoskeletal, special sense organs, respi-
ratory (including speech organs), cardiovascular, reproductive, diges-
tive, genitourinary, hemic and lymphatic, skin, and endocrine[.]” 28
C.FR. § 35.104(1)(1)(A) (2005). Diabetes is a physical impairment. See
28 C.F.R § 35.104(1)(1)(B)(ii) (2005); Johnson v. Becton Dickinson
Labware, Inc., 2001 U.S. Dist. LEXIS 24978 at *5 (M.D.N.C. 2001).

Federal regulations define “major life activities” to mean, “func-
tions such as caring for oneself, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and working.” 29 C.F.R.
§ 1630.2(h)(2)(@) (2005); see also Sutton, 527 U.S. at 491, 144 L. Ed. 2d
at 468.

The question remains whether Ms. Chatmon’s diabetes substan-
tially limited her ability to work. Several factors are considered in
determining whether a person is substantially limited in a major
life activity: (1) the nature and severity of the impairment; (2) its
duration or anticipated duration; and (3) its long-term impact. Taylor
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v. Nimock’s Oil Co., 214 F.3d 957, 960 (8th Cir. 2000) (citing 29 C.F.R.
§ 1630.2(3)(2)(1)-(iii) (2004)). “ ‘Based on the aforementioned factors,
it is evident that the term ‘disability’ does not include temporary med-
ical conditions . . . .” Thus, ‘a disabling, but transitory, physical or
mental condition’ will not trigger the protections of the ADA.” Atkins
v. USF Dugan, Inc., 106 F. Supp. 2d 799, 804 (M.D.N.C. 1999) (quot-
ing Halperin v. Abacus Tech. Corp., 128 F.3d 191, 199 (4th Cir. 1997)
and McDonald v. Pennsylvania, 62 F.3d 92, 95-96 (3d Cir. 1995)).

The superior court made the following pertinent findings of
fact relating to Ms. Chatmon’s diabetic condition and her ability
to work:

5. The report of medical examination listed diagnoses for
Petitioner including diabetes, high blood pressure, and back pain.
The report described Petitioner’s diabetic condition as the cur-
rent functional limitation to employment. The report stated that
Petitioner could work only four hours a day, three days a week.

6. The report of medical examination failed to adequately re-
spond to the question regarding Petitioner’s expected work
capacity limitations following treatment/evaluation.

7. Petitioner applied for Social Security disability benefits and
was denied prior to her application for Work First.

ek

9. Petitioner told [Work First worker Patti] Kluttz that she did
not believe she was physically capable of working or volunteer-
ing 40 hours per week, and that her doctor had stated she could
work only 12 hours per week.

10. DSS reviewed the report of medical examination, took into
consideration Petitioner’s diagnoses, and concluded that
Petitioner would be expected to participate in a volunteer work
experience in a sedentary position, low stress situation. Ms.
Kluttz told Petitioner that she must sign the agreement with the
40 hour per week requirement before she could receive Work
First cash assistance.

etk
21. There is insufficient evidence in the record to support a find-

ing that Petitioner was disabled under the Americans With
Disabilities Act definition of disability.
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These findings of fact are inadequate for this Court to review de novo
whether the superior court properly affirmed the agency’s decision
that the sanctions did not violate the ADA.

The superior court never articulated what it considered to be “the
Americans With Disabilities Act definition of disability.” We cannot,
therefore, determine whether it applied the correct definition.
Moreover, the superior court’s “findings” merely recite the evidence.
This Court has repeatedly held that such statements do not constitute
adequate findings of the ultimate facts. See, e.g., Welter v. Rowan
County Bd. of Comm’rs, 160 N.C. App. 358, 365, 585 S.E.2d 472, 478
(2003) (“None of these statements are proper findings of fact in that
they merely recite that there was testimony as to each of the above
contentions, but do not find the facts.”); Williamson v. Williamson,
140 N.C. App. 362, 364, 536 S.E.2d 337, 339 (2000) (noting that “mere
recitations of the evidence” are not the ultimate findings required,
and “do not reflect the processes of logical reasoning” required (inter-
nal quotation marks omitted)). Thus, the superior court’s findings of
fact are not adequate to support a conclusion either that Ms.
Chatmon was or that she was not disabled under the ADA definition
of disability.

Accordingly, we vacate conclusion of law five and remand to the
superior court for further findings of fact as to the issues related to
Ms. Chatmon’s ADA contentions. Once those findings of fact have
been made, then the legal issues relating to the ADA may be deter-
mined. See Medina, 165 N.C. App. at 508, 598 S.E.2d at 711 (“[W]e
vacate the conclusions of law, leave standing the findings of fact, and
remand for further proceedings. On remand, the trial court should
resolve the important factual issues mentioned above and then
decide the legal issue of coverage.”).

Dismissed in part; Remanded in part.

Judges MCGEE and GEER concur.



IN THE COURT OF APPEALS 95

DAVIS v. COLUMBUS CTY. SCHOOLS
[175 N.C. App. 95 (2005)]

MAMIE L. DAVIS, EMPLOYEE, PLAINTIFF v. COLUMBUS COUNTY SCHOOLS, EMPLOYER,
SELF-INSURED, KEY RISK MANAGEMENT, SERVICING AGENT, DEFENDANTS

No. COA04-864
(Filed 20 December 2005)

1. Appeal and Error— assignments of error—lack of enum-
erated findings—basis of assignment of error easily
determined

Assignments of error were heard under Rule 2 of the Rules of
Appellate Procedure despite the lack of enumerated findings or
conclusions of law therein where the legal basis of the assign-
ments of error could be determined easily.

2. Workers’ Compensation— injury by accident—arm grabbed
by fellow teacher

There was sufficient evidence to support a finding and con-
clusion that a teacher whose arm was grabbed by another teacher
suffered an injury by accident which exacerbated her pre-existing
condition.

3. Workers’ Compensation— medical benefits—aggravation
of existing condition

Medical benefits were properly awarded where there was no
error in concluding that plaintiff’s accident aggravated her pre-
existing shoulder condition.

Appeal by defendants from opinion and award entered by the
North Carolina Industrial Commission on 22 March 2004. Heard in the
Court of Appeals 21 March 2005.

Attorney General Roy Cooper, by Assistant Attorney General
Stacey A. Phipps, for the State.

Brumbaugh, Mu & King, PA., by Nicole D. Wray, for plaintiff-
appellee.

HUDSON, Judge.

Plaintiff alleges that she sustained a work-related injury on 26
October 1998. Shortly thereafter, defendants filed a Form 19, record-
ing that a co-worker grabbed plaintiff by the arm, and spun her
around, causing pain. Defendants paid plaintiff’s medical bills from
26 October to 10 November 1998 while the claim was being investi-
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gated. Some time later that fall, plaintiff filed a Form 33 requesting a
hearing and further compensation. Defendants responded by filing a
Form 33R on 7 December 2000, in which they denied compensability
for lack of causation. After a hearing on 9 May 2002, Deputy
Commissioner Morgan S. Chapman granted several extensions for the
parties to complete medical depositions and filed an opinion and
award on 30 April 2003, denying plaintiff’s claim for workers’ com-
pensation. Deputy Commissioner Chapman held that plaintiff “did
not sustain an injury by accident arising out of and in the course of
her employment.” Plaintiff appealed to the Full Commission, which
reversed the Deputy Commissioner’s decision on 22 March 2004.
Defendants appeal. We affirm.

The facts as found by the Commission show that plaintiff was
employed as a school social worker with the Columbus County
Schools. On 26 October 1998, plaintiff was standing in the hall talking
to students when the band teacher, who wished to speak with her,
came up behind her, grabbed her by the arm, and spun her around.
Plaintiff felt immediate pain in her left arm. Prior to this incident,
plaintiff had been experiencing problems with her left shoulder and
Dr. Ogden, an orthopedic surgeon, had diagnosed her with a frozen
shoulder and given her an injection on 1 October 1998. Immediately
after the incident on 26 October 1998, plaintiff received medical treat-
ment from Dr. Hodgson, her family physician. She informed Dr.
Hodgson of her prior shoulder problems and her diagnosis of a frozen
shoulder and explained the event from earlier in the day. Dr.
Hodgson’s exam revealed significant reduction of range of motion
with exquisite tenderness in the shoulder and left upper back. He
diagnosed her with shoulder and arm pain of unclear etiology.

Plaintiff returned to Dr. Hodgson on 3 November 1998 and
reported severe pain and swelling in her left arm and the left side of
her neck. He diagnosed her with pericervical hypersthesias and
paresthesias of undetermined etiology. Dr. Hodgson advised plaintiff
not to work. On 2 February 1999, he instructed her that she could
return to work on 15 February 1999.

On 16 December 1998, plaintiff began treatment with Dr. Speer,
an orthopedic surgeon at Duke University Medical Center, while con-
tinuing treatment with Dr. Hodgson. Dr. Speer diagnosed her with a
frozen shoulder and possible reflex sympathetic dystrophy and rec-
ommended that she wear a sling and cold therapy pads. On 27
January 1999, plaintiff returned to Dr. Speer and reported improve-
ment and Dr. Speer recommended gentle physical therapy. On 14 June
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1999, plaintiff reported tremendous improvement and Dr. Speer rec-
ommended another month of physical therapy and released her from
his care. Plaintiff returned to work in March 1999.

[1] Before reaching the merits of defendants’ arguments, we must
address certain violations of the rules of appellate procedure. Rule
10(c)(1) requires an appellant, in assigning error, to set forth the legal
basis for the assignment and to “direct[] the attention of the appellate
court to the particular error about which the question is made, with
clear and specific record or transcript references.” N.C. R. App. P.
10(c)(1) (2004). Here, defendants made the following three assign-
ments of error:

I. The Full Commission erred in finding Plaintiff sustained an
mjury by accident to her left arm arising out of and in the
course of her employment with defendant that aggravated or
exacerbated her pre-existing left shoulder condition. (R p 20).

II. The Full Commission erred in ordering that benefits and med-
ical expenses be paid to Plaintiff by Defendant. (R p 20).

III. The Full Commission’s findings and conclusions are not
supported by competent evidence. (R p 20).

(emphasis added). Defendants failed to specify any enumerated find-
ings of fact or conclusions of law, but each assignment of error refers
to page twenty of the record, and on page twenty, the following find-
ing of fact appears:

11. The competent evidence in the record establishes that
plaintiff sustained an injury by accident to her left shoulder
arising out of and in the course of her employment with defend-
ant that aggravated or exacerbated her pre-existing left shoul-
der condition.

(emphasis added). Defendants’ first assignment of error, which they
bring forward with Argument I in their brief, quotes from this finding
of fact verbatim. Thus, we have no trouble discerning which finding
of fact defendants challenge by this assignment of error. Similarly, the
second assignment of error clearly corresponds to the second and
third conclusions of law, which granted plaintiff disability compensa-
tion and medical expenses, respectively. The third assignment of
error, by itself, is too general to preserve for review objections to spe-
cific findings of fact. See In Re Adoption of Shuler, 162 N.C. App. 328,
331, 590 S.E.2d 458, 460 (2004). However, we conclude that when con-
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sidered along with the first two assignments of error, it adequately
sets forth the legal basis for the other assignments of error.

Rule 2 of the Appellate Rules of Procedure allows this Court to
review an appeal, despite rules violations. N.C. R. App. P. 2 (2005). In
Viar v. N.C. DOT, our Supreme Court admonished this Court not to
use Rule 2 to “create an appeal for an appellant,” and vacated the
decision of the Court of Appeals. 359 N.C. 400, 402, 610 S.E.2d 360,
361 (2005). However, in Viar, neither of appellant’s assignments of
error made specific record references and the Court of Appeals had
reviewed an assignment of error which was not argued in appellant’s
brief, as required by Rule 28(b)(6). Id. Here, defendants did bring
forth their assignments of error with record references in their brief.

Furthermore, this Court, after Viar, has chosen to review certain
appeals in spite of rules violations. In Youse v. Duke Energy Corp.,
this Court reviewed appellant’s appeal in spite of at least eight rules
violations, because “[d]espite the Rules violations, we are able to
determine the issues in this case on appeal.” 171 N.C. App. 187, 614
S.E.2d 396, 400 (2005). The Court noted that appellee, “in filing a brief
that thoroughly responds to [appellant’s] arguments on appeal, was
put on sufficient notice of the issues on appeal.” Id., citing Viar. See
also Coley v. State, 173 N.C. App. 481, 620 S.E.2d 25, 27 (2005)
(“Plaintiff’s noncompliance with the [appellate] rules . . . is not sub-
stantive nor egregious enough to warrant dismissal of plaintiff’s
appeal”). In contrast, the Court declined to address appellant’s broad-
side assignments of error that were not “followed by citations to the
record or transcript [and] none of the assignments of error specify
which findings respondent challenges.” N.C. Dep’t of Crime Control
and Public Safety v. Greene, 172 N.C. App. 5630, 616 S.E.2d 594, 599
(2005). The Court noted that as one assignment of error could have
referred to several of the ALJ’s and the trial court’s findings of fact, it
could not “determine which findings of fact respondent challenges
and therefore cannot review this assignment of error.” Id. Here, as
discussed, we can easily determine which finding of fact defendants
challenge. Cf., In Re A.E., J.E., 171 N.C. App. 675, 615 S.E.2d 53, 56
(2005) (holding that review not properly before court where appellant
failed to object at trial and to assign error to challenged testimony);
State v. Buchanan, 170 N.C. App. 692, 613 S.E.2d 356, 3568 (2005)
(holding that appellate review not preserved where criminal defend-
ant failed to properly move for dismissal at end of trial).

[2] Defendants argue first that the Commission erred in finding that
plaintiff sustained an injury by accident arising out of and in the
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course of her employment that aggravated or exacerbated her pre-
existing left shoulder condition. We disagree.

We review decisions of the Industrial Commission to determine
“whether any competent evidence supports the Commission’s find-
ings of fact and whether the findings of fact support the
Commission’s conclusions of law.” Deese v. Champion Int’l Corp.,
3562 N.C. 109, 116, 530 S.E.2d 549, 553 (2000) (citing Adams v. AVX
Corp., 349 N.C. 676, 509 S.E.2d 411 (1998)). This Court may not
“weigh the evidence and decide the issue on the basis of its weight,”
but must only determine whether the record contains “any evidence
tending to support the finding.” Adams, 349 N.C. at 681, 509 S.E.2d at
414 (internal citation and quotation marks omitted). The Commission
is the “sole judge of the weight and credibility of the evidence,” and
thus, its findings are binding if supported by any evidence, even if the
evidence could also have supported a contrary finding. Deese, 352
N.C. at 115-16, 530 S.E.2d at 552-53. Furthermore, on appeal, this
Court must view the evidence in the light most favorable to plaintiff.
Adams, 349 N.C. at 681, 509 S.E.2d at 414.

The Workers’ Compensation Act states that “ ‘[i]njury and per-
sonal injury’ shall mean only injury by accident arising out of and in
the course of the employment.” N.C. Gen. Stat. § 97-2 (6).

[A]n injury arising out of and in the course of employment is com-
pensable only if it is caused by an accident . . . . The term acci-
dent, under the Act, has been defined as an unlooked for and
untoward event, and a result produced by a fortuitous cause.
Unusualness and unexpectedness are its essence. To justify an
award of compensation, the injury must involve more than the
carrying on of usual and customary duties in the usual way.

Davis v. Raleigh Rental Center, 58 N.C. App. 113, 116, 292 S.E.2d 763,
765-66 (1982)(internal quotation marks and citations omitted). Here,
the Commission found and concluded, in relevant part, that:

4. On October 26, 1998 plaintiff reported for work with her arm
in a sling. As she stood in a hallway talking to a student, the band
teacher came up from behind her, grabbed her left arm and spun
her around to face him so that he could ask her a question.
Plaintiff experienced an immediate onset of pain when this
occurred . . .

skeksk
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10. The circumstances of plaintiff’s October 26, 1998 injury
constituted an interruption of her normal work routine and the
introduction thereby of unusual conditions likely to result in
unexpected circumstances.

11. The competent evidence in the record establishes that
plaintiff sustained an injury by accident to her left shoulder aris-
ing out of and in the course of her employment with defend-
ant that aggravated or exacerbated her pre-existing left shoulder
condition.

skeksk

1. On October 26, 1998, plaintiff sustained an injury by accident
to her left arm arising out of and in the course of her employment.

Because defendants only preserved review of finding of fact eleven,
the other unchallenged findings of fact are conclusive on appeal.
First Union Nat’l Bank v. Bob Dunn Ford, Inc., 118 N.C. App. 444,
446, 455 S.E.2d 453, 454 (1995).

Defendants argue that the Commission erred by finding and con-
cluding that plaintiff sustained an injury arising out of and in the
course of her employment. This argument addresses finding of fact
number eleven, which is a mixed finding of fact and conclusion of
law. “Whether an accident arises out of the employment is a mixed
question of fact and law, and the [factual] finding of the Commission
is conclusive if supported by any competent evidence.” Lee v. F. M.
Henderson & Associates, 284 N.C. 126, 131, 200 S.E.2d 32, 36 (1973)
(internal citation and quotation marks omitted). Here, the Commis-
sion found, in finding of fact four, that plaintiff was injured while at
work, “[a]s she stood in a hallway talking to a student” and “the band
teacher came up behind her, grabbed her left arm and spun her
around so that he could ask her a question,” and concluded that plain-
tiff’s injury arose from her employment. As discussed above, findings
four and ten are conclusive on appeal, and we conclude that they sup-
port finding eleven and the Commission’s conclusion, as plaintiff’s
injury “had its origin in a risk connected with the employment, and []
flowed from that source as a rational consequence.” Pittman v. Twin
City Laundry & Cleaners, 61 N.C. App. 468, 472, 300 S.E.2d 899, 902
(1983). Plaintiff was grabbed by a co-worker who wished to ask her a
question, a situation which had its origin in the employment.

It is well-established that in order to be compensable, an accident
must both “arise out of” and happen “in the course of employment,”
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and the two phrases are not synonymous, but impose separate condi-
tions which must each be satisfied. N.C. Gen. Stat. § 97-2(6); Murray
v. Biggerstaff, 81 N.C. App. 377, 380, 344 S.E.2d 550, 552, disc. review
dented, 318 N.C. 696, 350 S.E.2d 858 (1986). However, defendants
here contend only that the accident did not arise out of plaintiff’s
employment. The term “arising out of” refers to the connection of the
accident to the employment. Pittman, 61 N.C. App. at 472, 300 S.E.2d
at 902. “To be compensable an injury must spring from the employ-
ment or have its origin therein.” Perry v. American Bakeries Co., 262
N.C. 272, 274, 136 S.E.2d 643, 645 (1964). Furthermore, “[flor an
accident to ‘arise out of’ the employment, it is necessary that the con-
ditions or obligations of the employment put the employee in the
position or at the place where the accident occurs.” Pittman, 61 N.C.
App. at 472, 300 S.E.2d at 902 (internal citation omitted). The accident
“need not have been foreseen or expected, but after the event it must
appear to have had its origin in a risk connected with the employ-
ment, and to have flowed from that source as a rational conse-
quence.” Id. (internal citation omitted).

In order for a Workers’ Compensation claim to be compensable,
there must be proof of a causal relationship between the injury and
the employment. Anderson v. Northwestern Motor Co., 233 N.C.
372, 374, 64 S.E.2d 265, 266 (1951). “[W]here the exact nature and
probable genesis of a particular type of injury involves complicated
medical questions far removed from the ordinary experience and
knowledge of laymen, only an expert can give competent opinion
evidence as to the cause of the injury.” Click v. Freight Carriers,
Inc., 300 N.C. 164, 167, 265 S.E.2d 389, 391 (1980). Expert testimony
need not show that the work incident caused the injury to a reason-
able degree of medical certainty; “[a]ll that is necessary is that an
expert express an opinion that a particular cause was capable of
producing this injurious result.” Peagler v. Tyson Foods, Inc., 138
N.C. App. 593, 599-600, 532 S.E.2d 207, 211-12 (2000) (emphasis
added). When an injury by accident accelerates or aggravates an
employee’s pre-existing condition, the injury is compensable.
Anderson, 233 N.C. at 374, 64 S.E.2d at 267. “In such a case, where
an injury has aggravated an existing condition and thus proximately
caused the incapacity, the relative contributions of the accident and
the pre-existing condition will not be weighed.” Wilder v. Barbour
Boat Works, 84 N.C. App. 188, 196, 352 S.E.2d 690, 694 (1987). We
conclude that there was sufficient competent evidence to support
finding of fact number eleven, and that this finding, in turn, sup-
ports the Commission’s conclusions that plaintiff’s injury by acci-
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dent exacerbated her pre-existing condition and thus entitled her to
temporary total disability compensation.

[3] In their next argument, defendants assert that the Commission
erred in ordering medical benefits be paid by defendants. Defendants
argue that because the Commission erred in concluding that plain-
tiff’s accident aggravated her pre-existing shoulder condition, it im-
properly awarded medical benefits for it. Because we have concluded
otherwise, for the reasons discussed above, the Commission’s award
of medical benefits for plaintiff’s compensable injury is proper.

Affirmed.

Chief Judge MARTIN and Judge JACKSON concur.

THE ESTATE OF VICKY BARKSDALE, BY AND THROUGH HER EXECUTOR,
MICHAEL FARTHING, PLaNntiF v. DUKE UNIVERSITY MEDICAL CENTER;
DUKE UNIVERSITY HEALTH SYSTEM, INC.; DUKE HOSPITAL; DUKE UNIVER-
SITY; YVETTE DOUGLAS-LEWIS, M.D.; BROADHEAD FAMILY PRACTICE,
P.C.; ARMC PRIMARY CARE, INC. n/s/a YANCEYVILLE FAMILY PRACTICE OF
ALAMANCE REGIONAL MEDICAL CENTER #/k/a BROADHEAD FAMILY PRAC-
TICE, P.C.; AND THOMAS A. D’AMICO, M.D., DEFENDANTS

No. COA05-101
(Filed 20 December 2005)

1. Medical Malpractice— initial filing without Rule 9(j) certi-
fication—voluntary dismissal and refiling with certifica-
tion—statute of limitations—no relation back

Plaintiff’s medical malpractice claims were properly dis-
missed under N.C.G.S. § 1A-1, Rule 12(b)(6) where plaintiff’s ini-
tial complaint did not have a Rule 9(j) certification; plaintiff
took a voluntary dismissal and later refiled with the requisite cer-
tification after the statute of limitations had expired; and the
complaints were dismissed for violation of the statute of limita-
tions. Plaintiff’s last complaint should not be permitted to relate
back to the original; the original was not properly filed, as it
failed to comply with Rule 9(j) and did not suffice to toll the
statute of limitations.
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2. Civil Procedure— voluntary dismissal and refiling—chang-
ing constitutional rulings

A plaintiff was required to comply with Rule 9(j) in refiling
a medical malpractice action after a voluntary dismissal where
the original complaint was controlled by the Court of Appeals
holding that Rule 9(j) is unconstitutional, but the N.C. Supreme
Court had vacated that ruling by the time plaintiff took the vol-
untary dismissal.

Appeal by plaintiff from orders entered 16 July 2004 and
22 September 2004 by Judge Orlando F. Hudson, Jr. in Durham
County Superior Court. Heard in the Court of Appeals 21 Septem-
ber 2005.

Hollowell, Mitchell, Eyster & Warner, PA., by Joseph T.
Copeland and Joan M. Mitchell, for plaintiff-appellant.

Hunton & Williams LLP, by Frank E. Emory, Jr. and Brent A.
Rosser, for Duke University Medical Center, Duke University
Health Systems, Inc., Duke Hospital, Duke University, and
Thomas A. D’Amico, M.D., defendants-appellees.

Sharpless & Stavola, PA., by Joseph P. Booth, I11, for Broadhead
Family Practice, P.C., and ARMC Primary Care, Inc. d/b/a
Yanceyville Family Practice of Alamance Regional Medical
Center f/k/a Broadhead Family Practice, P.C., defendants-
appellees.

Carruthers & Roth, PA., by Kenneth L. Jones, for Yvette
Douglas-Lewis, M.D., defendants-appellees.

JACKSON, Judge.

On 15 March 2002, the estate of Vicky Barksdale (“plaintiff”) filed
a complaint alleging defendants failed to timely diagnose and treat
Vicky Barksdale’s recurrence of cancer, and failed to treat her with
proper palliative care once the recurrence was discovered. Vicky
Barksdale passed away on 18 March 2000 as a result of the recurrence
of cancer. Defendants listed in the complaint included: Duke
University Medical Center, Duke University Health System, Inc., Duke
Hospital, Duke University, and Thomas A. D’Amico, M.D. (collectively
“Duke defendants”); Broadhead Family Practice, P.C., ARMC Primary
Care, Inc., d/b/a Yanceyville Family Practice of Alamance Regional
Medical Center, f/k/a Broadhead Family Practice, P.C. (collectively
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“Broadhead defendants”); and Yvette Douglas-Lewis, M.D. (“defend-
ant Douglas-Lewis”).

Plaintiff’s initial complaint filed in March 2002 did not contain a
Rule 9(j) certification nor any allegation showing that her estate had
standing to institute an action pursuant to North Carolina General
Statutes, section 1A-1, Rule 17(a) and sections 28A-18-1 and -2.
Plaintiff amended her initial complaint twice to include an allegation
stating that her estate had standing to sue. Neither of the amend-
ments included the requisite Rule 9(j) certification.

On 9 December 2002, plaintiff voluntarily dismissed her initial
complaint pursuant to North Carolina General Statutes, section 1A-1,
Rule 41(a). Plaintiff re-filed the same action against all defendants on
19 November 2003, in a complaint containing the requisite Rule 9(j)
certification. On 5 February 2004, Duke defendants answered plain-
tiff’s complaint and asserted that it should be dismissed because it
failed to comply with Rule 9(j) and that it was time barred by the
statute of limitations. Duke defendants filed a motion to dismiss on 9
June 2004, and the matter was heard on 12 July 2004. The trial court
entered an order on 16 July 2004 granting Duke defendants’ motion
and dismissing plaintiff’s case against Duke defendants with preju-
dice. In dismissing plaintiff’s complaint, the trial court held that plain-
tiff failed to comply with Rule 9(j) when she initially filed her com-
plaint, and that the certification in the November 2003 complaint
occurred after the three-year medical malpractice statute of limita-
tions had run.

Broadhead defendants and defendant Douglas-Lewis filed
motions to dismiss on 21 and 26 July 2004 respectively, and their
motions were granted on 22 September 2004. Plaintiff appeals from
the orders ruling that her claims against all defendants were barred
by the statute of limitations.

[1] Plaintiff contends the trial court erred in dismissing her com-
plaint pursuant to Rule 12(b)(6) of the North Carolina Rules of
Civil Procedure, and that her action was not time barred by the
statute of limitations.

A motion to dismiss based on Rule 12(b)(6) should be granted
when the plaintiff has failed “to state a claim upon which relief can be
granted.” N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) (2004). A defendant
may raise the defense of statute of limitations in a Rule 12(b)(6)
motion to dismiss “if it appears on the face of the complaint that
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such a statute bars the claim.” Hargett v. Holland, 337 N.C. 651, 653,
447 S.E.2d 784, 786 (1994). Once a defendant has raised this defense,
the burden shifts to the plaintiff to show that the action was insti-
tuted within the prescribed period. Pembee Mfg. Corp. v. Cape Fear
Constr. Co., 313 N.C. 488, 491, 329 S.E.2d 350, 353 (1985). “A plaintiff
sustains this burden by showing that the relevant statute of limita-
tions has not expired.” Horton v. Carolina Medicorp, Inc., 344 N.C.
133, 136, 472 S.E.2d 778, 780 (1996).

North Carolina General Statutes, section 1-15(c) (2004), provides
that a claim for malpractice arising out of the “performance of or fail-
ure to perform professional [medical] services shall be deemed to
accrue . . . [upon] the occurrence of the last act of the defendant giv-
ing rise to the cause of action.” A plaintiff has three years from that
date within which to bring suit. Id.

Upon commencing a medical malpractice action in North
Carolina, plaintiffs must plead specifically that their alleged im-
proper medical care has been reviewed by an expert who is willing
to testify that the medical care provided to plaintiff “fail[ed] to com-
ply with the applicable standard of care.” N.C. Gen. Stat. § 1A-1, Rule
9(j) (2004). North Carolina General Statutes, section 1A-1, Rule
9(j) (2004) provides:

Any complaint alleging medical malpractice by a health care
provider as defined in G.S. 90-21.11 in failing to comply with
the applicable standard of care under G.S. 90-21.12 shall be dis-
missed unless:

(1) The pleading specifically asserts that the medical care has
been reviewed by a person who is reasonably expected to
qualify as an expert witness under Rule 702 of the Rules of
Evidence and who is willing to testify that the medical care
did not comply with the applicable standard of care;

(2) The pleading specifically asserts that the medical care has
been reviewed by a person that the complainant will seek
to have qualified as an expert witness by motion under
Rule 702(e) of the Rules of Evidence and who is willing to
testify that the medical care did not comply with the applica-
ble standard of care, and the motion is filed with the com-
plaint; or

(3) The pleading alleges facts establishing negligence under the
existing common-law doctrine of res ipsa loquitur.
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Upon motion by the complainant prior to the expiration of the
applicable statute of limitations, a resident judge of the superior
court for a judicial district in which venue for the cause of ac-
tion is appropriate . . . may allow a motion to extend the statute
of limitations for a period not to exceed 120 days to file a com-
plaint in a medical malpractice action in order to comply with
this Rule, upon a determination that good cause exists for the
granting of the motion and that the ends of justice would be
served by an extension.

Per Rule 9(j), plaintiffs may extend the three-year statute of limi-
tations for an additional 120 days upon motion, in order to allow
them additional time to comply with the Rule 9(j) certification
requirement.

A plaintiff may take a voluntary dismissal of his or her action
without prejudice pursuant to North Carolina General Statutes, sec-
tion 1A-1, Rule 41(a) (2004). Rule 41(a) allows a plaintiff who has
commenced an action “within the time prescribed therefor,” and who
takes a voluntary dismissal without prejudice, to commence a new
action on the same claim within one year of the voluntary dismissal.
N.C. Gen. Stat. § 1A-1, Rule 41(a)(1) (2004); Bass v. Durham County
Hosp. Corp., 158 N.C. App. 217, 223, 580 S.E.2d 738, 742 (2003), rev'd,
358 N.C. 144, 592 S.E.2d 687 (2004) (Supreme Court reversed Court of
Appeals decision and adopted dissenting opinion). When taking a vol-
untary dismissal without prejudice, a plaintiff always will have the
remaining time prescribed under the applicable statute of limitations,
and also will have an additional year as provided by Rule 41(a)(1).
Whitehurst v. Virginia Dare Transp. Co., 19 N.C. App. 352, 356, 198
S.E.2d 741, 743 (1973). The effect of Rule 41 is that a plaintiff may
“ ‘dismiss an action that originally was filed within the statute of lim-
itations and then refile the action after the statute of limitations ordi-
narily would have expired.” ” Brisson v. Kathy A. Santoriello, M.D.,
PA., 351 N.C. 589, 594, 528 S.E.2d 568, 571 (2000) (quoting Clark v.
Visiting Health Prof’ls, Inc., 136 N.C. App. 505, 508, 524 S.E.2d 605,
607, disc. review denied, 351 N.C. 640, 543 S.E.2d 867 (2000)).

The issue before us is whether Plaintiff’s complaint filed in No-
vember 2003 should be permitted to relate back to her original com-
plaint filed in March 2002 for purposes of the statute of limitations.

Our courts have addressed the interplay of Rule 9(j) and volun-
tary dismissals under Rule 41(a) in several cases. Bass v. Durham
County Hosp. Corp., 1568 N.C. App. 217, 580 S.E.2d 738 (2003) in-
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volved a plaintiff who commenced a medical malpractice action on
the last day of the 120-day extension, and whose complaint failed to
comply with the Rule 9(j) certification requirement. The plaintiff later
dismissed her claims pursuant to Rule 41(a), and refiled her com-
plaint within the one year. Our Supreme Court reversed this Court’s
holding in Bass, and upheld the dissent in that case. Based upon the
dissent, the holding in Bass provides that when an original complaint
is filed after the original statute of limitations and the 120-day exten-
sion both have expired, and it fails to comply with the Rule 9(j) certi-
fication requirement, the complaint is “not ‘commenced within the
time prescribed therefor’ ” based on the failure to comply with the
rule. Id. at 223, 580 S.E.2d at 742. The Court went on to hold that “[a]
Rule 41(a) voluntary dismissal would salvage the action and provide
another year for re-filing had plaintiff filed a complaint complying
with Rule 9(j) before the limitations period expired.” Id. at 225, 580
S.E.2d at 743. In Bass, the plaintiff’s complaint was untimely filed
based on the fact that her initial action, although filed within the
statute of limitations and 120-day extension time frame, failed to
comply with the Rule 9(j) certification requirements, and thus, for
purposes of the statute of limitations, her subsequent filing could not
relate back to the date of the initial commencement of the action.

In Thigpen v. Ngo, 355 N.C. 198, 205, 558 S.E.2d 162, 167 (2002),
our Supreme Court held that “once a party receives and exhausts the
120-day extension of time in order to comply with Rule 9(j)’s expert
certification requirement, the party cannot amend a medical mal-
practice complaint to include expert certification.” The Court contin-
ued to hold that “Rule 9(j) expert review must take place before the
filing of the complaint.” Id. In reaching its decision, the Court con-
sidered our legislature’s intent in drafting Rule 9(j), and the purpose
of the rule itself. The Court stated:

The legislature specifically drafted Rule 9(j) to govern the initia-
tion of medical malpractice actions and to require physician
review as a condition for filing the action. The legislature’s intent
was to provide a more specialized and stringent procedure for
plaintiffs in medical malpractice claims through Rule 9(j)’s
requirement of expert certification prior to the filing of a com-
plaint. Accordingly, permitting amendment of a complaint to add
the expert certification where the expert review occurred after
the suit was filed would conflict directly with the clear intent of
the legislature.

Id. at 203-04, 558 S.E.2d at 166.
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In Brisson v. Kathy A. Santoriello, M.D., PA., 351 N.C. 589, 528
S.E.2d 568 (2000), our Supreme Court addressed the situation in
which a plaintiff failed to comply with the Rule 9(j) certification
requirement. In Brisson, the plaintiffs took a voluntary dismissal per
Rule 41(a), and re-filed their action within one year of the expiration
of the statute of limitations. No 120-day extension was involved. The
court in Brisson held that the proposed amended complaint was filed
within the one-year extension granted by Rule 41(a), and thus should
have been allowed. Id. at 597, 528 S.E.2d at 573.

While neither the plaintiffs in Brisson nor the present case
sought the 120-day extension, the facts of the present case are distin-
guishable from those in Brisson. With respect to Duke defendants,
plaintiff’s last date of injury was 10 March 2000, and the three-year
statute of limitations ran on 10 March 2003. Had plaintiff filed a
motion seeking the 120-day extension, the statute of limitations
would have been extended to 8 July 2003. With respect to defendant
Douglas-Lewis and Broadhead defendants, plaintiff’s last date of
injury was 13 July 1999, and the three year-statute of limitations
expired 13 July 2002. Had plaintiff filed a motion seeking the 120-day
extension, the statute of limitations would have been extended to 11
November 2002, which was Veteran’s Day, thus the extension would
have run on Tuesday, 12 November 2002. Plaintiff recommenced the
civil action as to all defendants on 19 November 2003—clearly
beyond the statute of limitations and 120-day extensions in each case.

In the instant case, plaintiff admits that the initial complaint
failed to contain the required certification. In addition, plaintiff’s
responses to defendants’ Rule 9 interrogatories state that all of
the expert witnesses who reviewed the medical care rendered by
defendants did so in January or February 2003, well after the filing
of the initial complaint in March 2002. Thus, there was no expert
review prior to the commencement of the original action, which our
Supreme Court has held would be contrary to the legislature’s intent
in enacting Rule 9(j). See Thigpen, 355 N.C. at 203-04, 558 S.E.2d at
166 (“The legislature’s intent was to provide a more specialized and
stringent procedure for plaintiffs in medical malpractice claims
through Rule 9(j)’s requirement of expert certification prior to the
filing of a complaint.”).

The effects of a Rule 41(a) voluntary dismissal are well-settled in
our state. “ ‘A Rule 41(a) dismissal strips the trial court of authority
to enter further orders in the case, except as provided by Rule
41(d)[,] which authorizes the court to enter specific orders appor-
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tioning and taxing costs.”” Brisson, 351 N.C. at 593, 528 S.E.2d at
570 (quoting Walker Frames v. Shively, 123 N.C. App. 643, 646, 473
S.E.2d 776, 778 (1996)). A Rule 41(a) voluntary dismissal “ ‘leave[s]
the plaintiff exactly where he [or she] was before the action was com-
menced.”” Id. (quoting Gibbs v. Carolina Power & Light Co., 265
N.C. 459, 464, 144 S.E.2d 393, 398 (1965)). Once a court has granted a
Rule 41(a) dismissal, “ ‘[t]here is nothing the defendant can do to
fan the ashes of that action into life[,] and the court has no role to
play.’ ” Id. (quoting Universidad Cent. Del Caribe, Inc. v. Liaison
Comm. on Med. Educ., 760 F.2d 14, 18 n.4 (1st Cir. 1985)).

When plaintiff took her voluntary dismissal in December 2002,
she was left in the same position she would have been in had she
never commenced the civil action in the first place. She would have
been left with the remaining portion of the statute of limitations with
regards to her claims against Duke defendants. However, at the point
at which she took the voluntary dismissal, the statute of limitations,
along with any potential 120-day extension, had run with respect to
her claims against Broadhead defendants and defendant Douglas-
Lewis. In addition, her original complaint was not properly filed, as it
failed to comply with Rule 9(j), and thus it did not suffice to toll the
statute of limitations with regards to any of her claims.

Therefore, based on the precedents in Brisson and Bass, we hold
that since plaintiff failed to file a complaint in compliance with the
requirements of Rule 9(j) within the prescribed statute of limitations,
or within the time which would have been allowed had a 120-day
extension been sought, plaintiff’s complaint filed 18 November 2003
was not timely filed. Thus the trial court acted properly in granting
defendants’ motions to dismiss.

[2] Plaintiff also asserts that at the time the original complaint was
filed in March 2002, it was not required to comply with Rule 9(j)
based on our holding in Anderson v. Assimos, 146 N.C. App. 339, 553
S.E.2d 63 (2001), vacated in part and appeal dismissed, 356 N.C.
415, 572 S.E.2d 101 (2002), and therefore the original complaint
should be found to have been timely filed such that the statute of lim-
itations was tolled.

Our opinion in Anderson v. Assimos, filed 2 October 2001, held
that Rule 9(j) was unconstitutional and void, and therefore plaintiffs
were not obligated to meet the pleading requirements of Rule 9(j).
Anderson, 146 N.C. App. at 346, 5563 S.E.2d at 69. On 22 November
2002, the Supreme Court vacated our ruling in Anderson, to the
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extent that we concluded Rule 9(j) was unconstitutional. Anderson,
356 N.C. at 417, 572 S.E.2d at 103. Our original ruling in Anderson was
controlling in plaintiff’s case at the time the original complaint was
filed, however, so plaintiff was not required to comply with Rule 9(j)
at that time. However, the Supreme Court’s decision was filed prior to
plaintiff’s taking a voluntary dismissal on 9 December 2002. Once the
Supreme Court’s decision became controlling, plaintiff was required
to comply with the Rule 9(j) requirements, and had the opportunity to
amend its complaint to include the Rule 9(j) certification, and to have
the amendment relate back to the original filing date. See Rupe v.
Hucks-Follis, 170 N.C. App. 188, 611 S.E.2d 867 (2005). Plaintiff
failed to do so. We therefore do not find plaintiff’s argument to be per-
suasive, and hold that plaintiff was required to comply with the Rule
9(j) certification requirement.

Because we find plaintiff’s complaint filed 18 November 2003 was
not timely filed within the applicable statute of limitations, we hold
the trial court did not err in dismissing plaintiff’s claims pursuant to
Rule 12(b)(6).

Affirmed.

Judges McGEE and McCULLOUGH concur.

GLENN 1. HODGE, JR., PLAINTIFF V. NORTH CAROLINA DEPARTMENT OF
TRANSPORTATION, DEFENDANT

No. COA04-1657
(Filed 20 December 2005)

1. Public Officers and Employees— reinstatement to former
position—Whistleblower Act—employee grievance matters

The trial court did not err by concluding the Whistleblower
Act does not apply to plaintiff employee’s 1998 suit seeking rein-
statement to his former position even though plaintiff contends it
constitutes reporting to “another appropriate authority” the vio-
lation of a rule or regulation under the Whistleblower Act,
because: (1) the lawsuit did not concern matters affecting gen-
eral public policy; (2) the definition of a protected activity is



IN THE COURT OF APPEALS 111

HODGE v. N.C. DEP'T OF TRANSP.
[175 N.C. App. 110 (2005)]

not extended to individual employment actions that do not im-
plicate broader matters of public concern; and (3) the General
Assembly did not intend N.C.G.S. § 126-84 to protect a State
employee’s right to institute a civil action concerning employee
grievance matters.

2. Public Officers and Employees— unlawful retaliation and
discrimination—legitimate nonretaliatory reasons

The trial court did not err by granting summary judgment in
favor of defendant employer North Carolina Department of
Transportation (NCDOT) based on its conclusion that there was
no genuine issue of material fact in a suit where plaintiff
employee alleged unlawful retaliation and discrimination by
NCDOT based on plaintiff’s reporting and litigating unlawful
and improper actions and seeking injunctive relief, damages,
payment of back wages, full reinstatement of fringe benefits,
costs, and attorney fees, because: (1) assuming arguendo that
plaintiff engaged in a protected activityy, NCDOT presented
legitimate nonretaliatory reasons for all of the actions it has
taken; and (2) plaintiff acknowledged in his deposition testimony
that there were legitimate explanations for the actions he alleged
were retaliatory.

3. Public Officers and Employees— employer retaliation—
failure to submit position for upgrade

Although plaintiff employee contends the trial court erred
by dismissing plaintiff’s claim regarding defendant employer’s
failure to submit the Chief Internal Auditor position for upgrade,
this assignment of error is overruled because: (1) plaintiff was
not a state employee when the position was not submitted for
upgrade, and thus, he cannot seek relief under the Whistleblower
statute; and (2) it is not logical to believe that NCDOT failed to
seek a necessary upgrade of the position in order to retaliate
against plaintiff who did not occupy the position at the time of
the upgrades in other State government agencies on the chance
that plaintiff would again occupy that position at some point in
the future.

Appeal by plaintiff from judgments entered 16 and 17 September
2004 by Judge Howard E. Manning, Jr. in Wake County Superior
Court. Heard in the Court of Appeals 17 October 2005.
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Biggers & Hunter, PLLC, by John C. Hunter, for plaintiff-
appellant.

Roy A. Cooper, III, Attorney General, by Alexandra M.
Hightower, Assistant Attorney General, for the North Carolina
Department of Justice Transportation Section.

MARTIN, Chief Judge.

Plaintiff was originally employed by the North Carolina Depart-
ment of Transportation (DOT) in January 1992 as an internal auditor
and was promoted to Chief of the Internal Audit section in May of
that year. In May of 1993, the position was reclassified, pursuant to
N.C. Gen. Stat. § 126-5(d), as policy making exempt, and plaintiff
challenged the reclassification through a contested case hearing with
the Office of Administrative Hearings (OAH) in November of 1993. On
3 December 1993, plaintiff was terminated from his position, but not
informed of his eligibility for priority re-employment pursuant to N.C.
Gen. Stat. § 126-5(e).

Following proceedings before the OAH, State Personnel Commis-
sion, Wake County Superior Court, and this Court, in March of 1998,
the North Carolina Supreme Court determined that the position had
been improperly classified as policy making exempt. N.C. Dept. of
Transportation v. Hodge, 347 N.C. 602, 607, 499 S.E.2d 187, 190
(1998). On 2 May 1998, DOT reinstated plaintiff in a new position,
Internal Auditor II in the External Audit branch, paying him at his
previous pay rate because someone else had been employed in his
former position. Plaintiff was also awarded back pay.

On 24 July 1998, plaintiff filed suit in Wake County Superior Court
seeking to compel his reinstatement as Chief Internal Auditor. The
trial court granted summary judgment, ordering that plaintiff be rein-
stated as Chief Internal Auditor. DOT appealed, and a divided panel
of this Court reversed. Hodge v. N.C. Dep’t of Transp., 137 N.C. App.
247, 264, 528 S.E.2d 22, 27 (2000). The Supreme Court, however,
reversed this Court on 6 October 2000, and effectively granted injunc-
tive relief in plaintiff’s favor. Hodge v. N.C. Dep’t of Transp., 352 N.C.
664, 535 S.E.2d 32 (2000) (per curiam). Plaintiff was reinstated as
Chief Internal Auditor on 30 October 2000.

The present appeal concerns a complaint filed by plaintiff on 4
June 2003, in which he claims unlawful retaliation and discrimination
by DOT due to his “reporting and litigating unlawful and improper
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actions,” and seeking “injunctive relief, damages, payment of back
wages, full reinstatement of fringe benefits, costs and attorney’s
fees.” The retaliatory actions alleged in the complaint begin at plain-
tiff’s termination, when plaintiff alleges DOT denied him the oppor-
tunity to priority re-employment by not posting vacancies until after
his rights to such re-employment had expired. After he was rein-
stated, plaintiff alleges that a pattern of retaliation continued, includ-
ing not being given the following: 1) an adequate work space; 2) a
computer with up-dated software; 3) training regarding either the
procedures or computer equipment in the unit he was working in; and
4) an access number to the DOT database to gain information useful
to complete assignments. DOT contends that it provided plaintiff
with office space, computer equipment, and training comparable to
others in plaintiff’s division. Moreover, DOT maintains that plaintiff
did not notify his supervisor, Robert Clevenger, that he did not have
an access number until after his work performance was criticized,
and immediately after plaintiff notified Clevenger that he needed
such a number, Clevenger provided it. In his deposition, plaintiff con-
ceded that his space and equipment were similar to others in his posi-
tion and adequate to perform his duties.

Plaintiff alleged that he did not receive any indication of unsatis-
factory work performance until appearing in court on 24 August 1998
for his complaint seeking reinstatement as Chief Internal Auditor. On
4 November 1998, Clevenger noted in an “interim” review of plaintiff’s
work plan that plaintiff was having difficulty turning in his assign-
ments on time; plaintiff contends he informed Clevenger this was a
result of the adverse conditions. Plaintiff did not submit any complete
audits to Clevenger for review subsequent to 11 November 1998 be-
cause he determined it was in his best interest not to submit work
until the adverse conditions were eliminated.

Ostensibly due to plaintiff’s failure to submit work after 11 No-
vember, he received an unsatisfactory performance rating on 26 April
1999. As a result, plaintiff was denied a three percent pay increase
and the associated benefit increases which would have been effective
1 July 1999, and he received a formal written warning notifying him
of the need to improve and informing him that further disciplinary
action could include dismissal. Plaintiff received an additional writ-
ten warning on 30 June 1999, and participated in another counseling
session on 18 August 1999 regarding his poor performance. He main-
tains that he continued to ask that the discriminatory conditions be
remedied, but that his supervisors took no action.
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Plaintiff was placed on paid administrative leave following a pre-
disciplinary conference on 14 October 1999. On 28 October plaintiff
received another written warning for unsatisfactory performance via
certified mail, which informed him that C. Wayne Stallings, Chief
Financial Officer, had directed Clevenger and Clevenger’s supervisor,
Bruce Dillard, to place him in computer classes, review his job
description and processes, investigate options regarding office space,
and establish a mutually agreed-upon work plan, with expected com-
pletion dates for his assignments. The prior unsatisfactory perform-
ance rating was not removed, however, so that plaintiff remained at
risk of being terminated for cause.

On 14 April 2000, plaintiff had a second unsatisfactory perform-
ance review and was denied a two percent pay increase. On 1 July
2000, plaintiff received a cost of living pay increase, and on 5 August
2000, the salary range for plaintiff’s position was revised, so that he
received a 4.16 percent salary increase. Plaintiff also received the
bonuses and cost of living increases granted to all State employees by
the General Assembly.

Plaintiff alleges that, due to his action in reporting violations of
state law and regulations and pursuing litigation against DOT, defend-
ant 1) denied cumulative pay increases of three percent and two per-
cent; 2) devised a scheme to rate plaintiff’s work unsatisfactory and
to have such a rating entered in plaintiff’s permanent personnel
record; 3) filled his personnel record with numerous written warn-
ings and counseling notices due to alleged unsatisfactory perform-
ance; 4) attempted to discharge him; and 5) made false allegations to
plaintiff’s coworkers that his job performance was unsatisfactory and
that he was about to be terminated. DOT notes that the warnings for
unsatisfactory job performance in plaintiff’s personnel folder are no
longer active, and plaintiff admitted in his deposition that they were
no longer in effect.

Plaintiff further alleges that the position of Chief Internal
Auditor, which, due to its complexity, had historically been graded
above Chief Internal Auditor positions in other State government
agencies, was now graded below Chief Internal Auditor positions
in those agencies. He maintains defendant’s failure to upgrade the
position was a deliberate attempt to limit his back pay. He contends
that these allegations illustrate a pattern and practice of retaliat-
ing against employees who report improper activities to the appro-
priate authorities.
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On 16 September 2004, the trial court granted partial summary
judgment in favor of DOT, dismissing the entire complaint with the
exception of the allegations regarding plaintiff’s unsatisfactory
performance rating for the year ending March 31, 1999, allegedly in
retaliation for the suit filed on 24 July 1998. The trial court limited evi-
dence on that claim to “acts and events occurring and arising on or
after January 20 1999, which is one year prior to the filing of
Plaintiff’s previous suit” citing N.C. Gen. Stat. § 126-86 (2003), requir-
ing claims under N.C. Gen. Stat. § 126-85 be brought within one year
of the violation.

Then on 17 September 2004, the trial court granted defendant
summary judgment on the remaining claims because:

First, the Court finds and concludes as a matter of law, that the
institution of civil actions by State Employees to secure their
employment rights allegedly violated by a state agency such as
the NCDOT, or the institution of administrative proceedings in
the Office of Administrative Hearings, are NOT acts which trigger
the right to sue for retaliation under The Whistleblower Act, par-
ticularly G.S. 126-84. This determination also applies to any
claims arising prior to January 21, 1999.

Second, assuming[] arguendo that The Whistleblower Act
would be triggered by the filing of a civil action or an administra-
tive proceeding relating to the terms and conditions of employ-
ment under the State Personnel Act, the record does not support
any of plaintiff’s alleged claims for retaliation in violation of G.S.
126-84, et seq. from January 21, 1999 forward.

Plaintiff appeals.

Plaintiff presents three arguments on appeal: 1) the trial court
erred in concluding the Whistleblower Act does not apply; 2) the trial
court erred in concluding there was no genuine issue of material fact;
and 3) the failure to upgrade his position was a continuing adverse
effect of DOT’s retaliation and, therefore, the trial court erred in con-
cluding those claims were barred by the statute of limitations. We
have carefully considered plaintiff’s arguments in light of the record
and affirm the judgment of the trial court.

“Summary judgment is properly entered when the pleadings,
depositions, answers to interrogatories, admissions and affidavits
show no genuine issue of material fact exists and that the movant is
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entitled to judgment as a matter of law.” Fvans v. Cowan, 132
N.C. App. 1, 5,510 S.E.2d 170, 173 (1999); N.C. Gen. Stat. § 1A-1, Rule
56(c) (2003). Section 126-84 of our General Statutes (the
Whistleblower Act)

requires plaintiffs to prove, by a preponderance of the evidence,
the following three essential elements: (1) that the plaintiff
engaged in a protected activity, (2) that the defendant took
adverse action against the plaintiff in his or her employment, and
(3) that there is a causal connection between the protected activ-
ity and the adverse action taken against the plaintiff.

Newberne v. Department of Crime Control & Pub. Safety, 359 N.C.
782, 788, 618 S.E.2d 201, 206 (2005).

[1] By his first argument, plaintiff contends that his 1998 suit seeking
reinstatement into his former position constitutes reporting to
“another appropriate authority” the violation of a rule or regulation
under the Whistleblower Act. He contends that DOT violated N.C.
Admin. Code tit. 25 r. 1B.0428 (September 1987), which requires a
dismissed employee be returned to employment “in the same or
similar position, at the same pay grade and step.” Thus, he maintains
that DOT retaliated against him for protected conduct under the
Whistleblower Act. We disagree.

The Whistleblower Act establishes that it is state policy to
encourage its employees to report violations of state or federal
law, rules or regulation; fraud; misappropriation of state resources;
“[s]ubstantial and specific danger to the public health and safety;
or [g]ross mismanagement, a gross waste of monies, or gross abuse
of authority;” and it further protects State employees from intimida-
tion or harassment when they report on “matters of public concern.”
N.C. Gen. Stat. § 126-84 (2003). Employees who report activities
under this statute are protected from retaliation under N.C. Gen. Stat.
§ 126-85 (2003).

This Court has applied Whistleblower protection to employees
who bring suit alleging sex discrimination, Wells v. N.C. Dep’t of
Corr., 152 N.C. App. 307, 313, 567 S.E.2d 803, 808 (2002) (plaintiff
sought protection from retaliation after reporting sexual harass-
ment); who allege retaliation after cooperating in investigations
regarding misconduct by their supervisors, Caudill v. Dellinger, 129
N.C. App. 649, 655, 501 S.E.2d 99, 103 (1998) (employee terminated
after cooperating with State Bureau of Investigation regarding mis-
conduct by her supervisor was able to make out a prima facie case
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under N.C. Gen. Stat. § 126-84), aff’d 350 N.C. 89, 511 S.E.2d 304
(1999); see also Minneman v. Martin, 114 N.C. App. 616, 617, 442
S.E.2d 564, 565 (1994) (plaintiff alleged retaliation due to her partici-
pation in investigation of supervisor’s mis-treatment of dental
patients at a state hospital); and who allege police misconduct,
Newberne, 359 N.C. at 797, 618 S.E.2d at 211 (plaintiff reported to his
supervisor that fellow troopers exercised gross abuse of authority in
the apprehension and arrest of a suspect); see also Swain v. Elfland,
145 N.C. App. 383, 385, 550 S.E.2d 530, 533 (plaintiff alleged that
adverse employment actions were taken against him due to his
reporting of improper police procedures and obstruction of justice),
cert. denied, 354 N.C. 228, 554 S.E.2d 832 (2001).

The Act has also been raised when “alleged whistleblowing”
related to misappropriation of governmental resources. See Hanton
v. Gilbert, 126 N.C. App. 561, 564, 486 S.E.2d 432, 435 (a dispute over
the policy regarding the use of equipment purchased with federal
grant money), disc. review denied, 347 N.C. 266, 493 S.E.2d 454
(1997); see also Kennedy v. Guilford Tech. Community College, 115
N.C. App. 581, 582, 448 S.E.2d 280, 281 (1994) (employee claimed vio-
lation of Whistleblower Act due to her transfer to a different position
after reporting misuse and misappropriation of state property, the
library’s audio-visual equipment), overruled in part by Newberne,
359 N.C. at 790, 618 S.E.2d at 207; Aune v. University of North
Carolina, 120 N.C. App. 430, 431, 462 S.E.2d 678, 680 (1995) (plaintiff
sought protection under Whistleblower Act after reporting possible
conflicts of interest among staff members and potential appropria-
tion of state resources for private gain), disc. review denied, 342 N.C.
893, 467 S.E.2d 901 (1996).

In all of these cases, the protected activities concerned reports of
matters affecting general public policy. In this case, plaintiff’s
“report” was his 1998 lawsuit seeking reinstatement to his former
position. The central allegations of the 1998 lawsuit related only tan-
gentially at best to a potential violation of the North Carolina
Administrative Code. As such, the lawsuit did not concern matters
affecting general public policy. We decline to extend the definition of
a protected activity to individual employment actions that do not
implicate broader matters of public concern. We do not believe the
General Assembly intended N.C. Gen. Stat. § 126-84 to protect a State
employee’s right to institute a civil action concerning employee griev-
ance matters. This assignment of error is overruled.



118 IN THE COURT OF APPEALS

HODGE v. N.C. DEP'T OF TRANSP.
[175 N.C. App. 110 (2005)]

[2] Plaintiff’s second argument, that summary judgment was inap-
propriate because there was a genuine issue of material fact, also
fails. Assuming arguendo that plaintiff engaged in a protected activ-
ity, DOT presented legitimate, non-retaliatory reasons for all of the
actions it has taken, Wells, 152 N.C. App. at 317, 567 S.E.2d at 811, and
in his deposition testimony, plaintiff acknowledged that there were
legitimate explanations for the actions he alleged were retaliatory.
For example, he conceded that his office space and equipment when
he returned to work were not less than others occupying the same
position. He admitted that he was not denied training after he
requested it, nor did his computer equipment or lack of computer
classes inhibit his ability to do his job. He also admitted that he had
been warned about his missing work prior to the counseling memo
but that he assumed his supervisor was “out to get him;” therefore, he
stopped turning in work.

[3] By his final argument, plaintiff contends the trial court erro-
neously limited him to presenting evidence “occurring or arising on
or after January 20 1999” one year prior to the filing of his previous
suit, which he submitted to a voluntary dismissal. We note that plain-
tiff’s brief only argues that DOT’s failure to submit the Chief Internal
Auditor position for upgrade constitutes continuing harm; he does
not contend that the other allegations excluded by the partial sum-
mary judgment order were erroneously dismissed. Therefore, we only
examine whether the trial court erred in dismissing the claim regard-
ing the position upgrade. N.C. R. App. P. 28 (b)(6).

Section 126-86 provides, in pertinent part, that State employees
who are retaliated against for reporting activities enumerated in the
Whistleblower Act “may maintain an action in superior court for dam-
ages, an injunction, or other remedies provided in this Article against
the person or agency who committed the violation within one year
after the occurrence of the alleged violation of this Article. . ..” N.C.
Gen. Stat. § 126-86 (2003). Since plaintiff was not a State employee
when the position was not submitted for upgrade, he cannot seek
relief under the statute. It is not logical to believe that DOT failed to
seek a necessary upgrade of the position in order to retaliate against
plaintiff, who did not occupy the position at the time of the upgrades,
on the chance that plaintiff would again occupy that position at some
point in the future. Accordingly, this argument is overruled.

After our careful review of the record, we hold that there is no
genuine issue of material fact regarding the alleged retaliatory acts.
Moreover, plaintiff has failed to show a causal connection between
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the filing of his suit and DOT’s alleged retaliation. Accordingly, we
affirm the trial court’s grant of summary judgment.

Affirmed.

Judges HUNTER and STEELMAN concur.

STATE OF NORTH CAROLINA v. KEVIN MICHAEL CROW

No. COA05-253
(Filed 20 December 2005)

1. Motor Vehicles— driving while impaired—sufficiency of
evidence—motorized scooter

The trial court did not err by denying defendant’s motion to
dismiss the charge of driving while impaired even though defend-
ant contends there was insufficient evidence to show a violation
of N.C.G.S. § 20-138.1 when the motorized scooter with two
wheels arranged in tandem that defendant was riding could not
be considered a vehicle within the meaning of the statute, be-
cause: (1) by its express terms, the statute does not apply to
horses, bicycles, or lawnmowers, but encompasses all other ve-
hicles defined by N.C.G.S. § 20-4.01(49), and defendant does not
fall under any of the exceptions; (2) there is no evidence that
defendant was using the scooter for anything other than strictly
recreational purposes, and adding the term “mobility enhance-
ment” in the statute was a technical change that did not substan-
tively expand the existing mobility impairment exception to the
term “vehicle”; (3) defendant’s scooter was not self-balancing,
and the wheels on the scooter were arranged one behind the
other, or in tandem, thus foreclosing the possibility that it may be
considered an electric personal assistive mobility device; and (4)
the evidence at trial showed that defendant’s breath alcohol con-
centration following arrest was 0.13 which was well over the 0.08
limit found in N.C.G.S. § 20-138.1(a)(2).

2. Motor Vehicles— driving while impaired—sufficiency of
evidence—fair notice of prohibited acts

The trial court did not err by denying defendant’s motion to
dismiss the charge of driving while impaired based on the



120 IN THE COURT OF APPEALS

STATE v. CROW
[175 N.C. App. 119 (2005)]

grounds that N.C.G.S. § 20-138.1 and its associated statutory
scheme fail to give fair notice of acts to be prohibited, because:
(1) based on the language and purpose of N.C.G.S. § 20-138.1 to
protect the lives of motorists and pedestrians, an average person
exercising common sense should have known that operating a
motorized scooter while impaired would subject him to the penal-
ties of the statute; (2) both N.C.G.S. §§ 20-138.1 and 20-4.01(49)
are broadly applicable to “any vehicle” with only narrow explicit
exceptions; (3) the statutory scheme makes clear that a person
riding something other than one of the enumerated exceptions
to the term vehicle is engaged in conduct prohibited by N.C.G.S.
§ 20-138.1, and the conclusion also follows from the purpose of
the statute to protect human life on the roadways of this state; (4)
defendant’s behavior subjected a hundred pedestrians in the
immediate area, along with automobile traffic, to a high degree of
danger; and (5) the absence of a motorized scooter from the list
of exceptions is indicative of the General Assembly’s intent to
include such devices in the statutory definition of vehicle.

3. Motor Vehicles— driving while impaired—instructions—
redacted version—vehicle

The trial court did not err in a driving while impaired case by
submitting a redacted version of the statutory definition under
N.C.G.S. § 20-4.01(49) of the term “vehicle” as part of the court’s
instructions to the jury which excluded the exceptions for mobil-
ity impairment and electric personal assistive mobility devices,
because: (1) the omission was not likely to mislead the jury when
the redacted portions were not relevant to defendant’s case; (2)
there was no evidence presented at trial that defendant suffered
from a mobility impairment or was using the scooter for mobility
enhancement; and (3) defendant’s scooter does not fall within the
definition of “electric personal assistive mobility device” found in
N.C.G.S. § 20-4.01(7a).

Appeal by defendant from judgment entered 14 September 2004
by Judge Thomas D. Haigwood in Hyde County Superior Court. Heard
in the Court of Appeals 14 November 2005.

Attorney General Roy Cooper, by Assistant Attorney General
Patricia A. Duffy, for the State.

Bass, Bryant & Fanney, PL.L.C., by John K. Fanney and James
K. Jackson, for defendant-appellant.
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MARTIN, Chief Judge.

Defendant was found guilty by a jury of driving while subject to
an impairing substance in violation of N.C. Gen. Stat. § 20-138.1
(2003) and sentenced to a term of nine months imprisonment. The
execution of the sentence was suspended, and defendant was placed
on supervised probation for twelve months. As a condition of proba-
tion, defendant was required to serve fourteen days in the custody of
the sheriff. He appeals from the judgment.

The evidence at trial tended to show that on 24 May 2003, Officer
Shane Bryan of the Hyde County Sheriff Department was traveling
south in a marked patrol vehicle on Ocracoke Island and observed
defendant and another individual run a stop sign. At the time, both
defendant and his companion were riding “stand-up scooters.” Each
scooter was powered by an electric motor and was likened at trial to
a skateboard with handlebars on the front. The scooters had two
wheels, each approximately six to eight inches in diameter and
arranged in tandem much like the wheels of a bicycle. Officer Bryan
observed defendant traveling at approximately ten miles per hour.

After running the stop sign, defendant and the other individual
were observed weaving erratically within their lane of traffic. Officer
Bryan followed them for about a block and a half, and then used his
patrol vehicle’s public address system to advise the pair to pull over.
Defendant’s companion complied, but defendant ignored the request
and continued riding. Officer Bryan pursued defendant and asked him
to pull over some six blocks down the highway. Defendant exited into
a parking lot. Officer Bryan followed and got out of his car to speak
to defendant.

During their conversation, Officer Bryan noticed a strong odor of
alcohol. In addition, defendant had glassy, bloodshot eyes and slurred
speech, and he was unsteady on his feet. Based on his observations,
Officer Bryan asked defendant to submit to a field sobriety test,
which he refused. Officer Bryan then took defendant into custody
and called for assistance.

Trooper Brandon Craft of the North Carolina Highway Patrol
arrived on the scene approximately five to ten minutes later and
placed defendant in the back of his car. He noticed the same glassy
eyes, slurred speech, and odor of alcohol that Officer Bryan had
observed. After refusing to submit to an alcosensor test, defendant
was arrested and transported to the Hyde County Sheriff’'s Office,
where he eventually agreed to be tested by an Intoxilyzer 5000
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machine. The test reported a breath alcohol concentration of 0.13
grams of alcohol per 210 liters of breath.

At the close of the State’s evidence, defendant’s motion to dismiss
the charge for a constitutional violation and for insufficiency of the
evidence was denied. Defendant offered no evidence, and the jury
subsequently found him guilty of driving while impaired.

Defendant argues on appeal that the trial court erred in (1)
denying his motion to dismiss for insufficiency of the evidence;
(2) denying his motion to dismiss on the grounds that N.C. Gen. Stat.
§ 20-138.1 and its associated statutory scheme fail to give fair notice
of acts to be prohibited; and (3) submitting a redacted version of the
statutory definition of the term “vehicle” as part of the court’s instruc-
tions to the jury. For the reasons which follow, we find no error.

[1] Defendant first argues the trial court erred in denying his motion
to dismiss the DWI charge for insufficiency of the evidence. Upon a
motion to dismiss criminal charges for insufficiency of the evidence,
the trial court must determine “whether there is substantial evidence
(1) of each essential element of the offense charged, or of a lesser
offense included therein, and (2) of defendant’s being the perpetrator
of such offense.” State v. Powell, 299 N.C. 95, 98, 261 S.E.2d 114, 117
(1980). “Substantial evidence is such relevant evidence as a reason-
able mind might accept as adequate to support a conclusion.” State v.
Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). The evidence is
considered in the light most favorable to the State, and the State is
entitled to every reasonable inference arising from it. Powell, 299 N.C.
at 99, 261 S.E.2d at 117. The trial court does not weigh the evidence
or determine witnesses’ credibility. Id. “It is concerned ‘only with the
sufficiency of the evidence to carry the case to the jury.’” State v.
Thaggard, 168 N.C. App. 263, 281, 608 S.E.2d 774, 786 (2005) (quoting
State v. Lowery, 309 N.C. 763, 766, 309 S.E.2d 232, 236 (1983)).

Defendant contends there was insufficient evidence of a violation
of N.C. Gen. Stat. § 20-138.1 because the motorized scooter he was
riding cannot be considered a “vehicle” within the meaning of the
statute. We disagree. Under N.C. Gen. Stat. § 20-138.1(a), “[a] per-
son commits the offense of impaired driving if he drives any vehicle
upon any highway, any street, or any public vehicular area within this
State . . . [w]hile under the influence of an impairing substance . . .
or . .. [a]fter having consumed sufficient alcohol that he has, at any
relevant time after the driving, an alcohol concentration of 0.08 or
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more.” N.C. Gen. Stat. § 20-138.1(a)(1) (2003). By its express terms,
the statute does not apply to horses, bicycles, or lawnmowers. Id.
§ 20-138.1(e). The statutory provision encompasses all other “ve-
hicles” as defined in N.C. Gen. Stat. § 20-4.01(49) (2003):

Every device in, upon, or by which any person or property is or
may be transported or drawn upon a highway, excepting devices
moved by human power or used exclusively upon fixed rails or
tracks; provided, that for the purposes of this Chapter bicycles
shall be deemed vehicles and every rider of a bicycle upon a high-
way shall be subject to the provisions of this Chapter applicable
to the driver of a vehicle except those which by their nature can
have no application. This term shall not include a device which is
designed for and intended to be used as a means of transportation
for a person with a mobility impairment, or who uses the device
for mobility enhancement, is suitable for use both inside and out-
side a building, including on sidewalks, and is limited by design
to 15 miles per hour when the device is being operated by a per-
son with a mobility impairment, or who uses the device for mobil-
ity enhancement. This term shall not include an electric personal
assistive mobility device as defined in G.S. 20-4.01(7a).

Id. § 20-4.01(49).

“Statutory interpretation properly begins with an examination of
the plain words of the statute.” Correll v. Division of Social Services,
332 N.C. 141, 144, 418 S.E.2d 232, 235 (1992). If the language of a
statute is clear, then the Court must implement the statute according
to the plain meaning of its terms. Id.

In the instant case, defendant was riding a motorized scooter
with two wheels arranged in tandem, and the exclusionary provi-
sions for horses, bicycles, and lawnmowers under N.C. Gen. Stat.
§ 20-138.1(e) have no application. Defendant’s scooter does meet the
definition of a “device in, upon, or by which any person or property is
or may be transported or drawn upon a highway” under N.C. Gen.
Stat. § 20-4.01(49). However, the scooter does not fall into either of
that statute’s two exceptions. First, “vehicle” does not include
devices “designed for and intended to be used as a means of trans-
portation for a person with a mobility impairment, or who uses
the device for mobility enhancement.” N.C. Gen. Stat. § 20-4.01(49)
(2003). Defendant neither argued nor relied upon the theory at trial
that he suffered from a mobility impairment. On the contrary, the evi-
dence tended to show defendant was a healthy twenty-five-year-old
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man riding the scooter for recreational purposes on a holiday week-
end at a popular coastal destination.

Defendant, nonetheless, argues that “mobility enhancement”
should be construed broadly in light of the dearth of legal precedent
concerning the definition of that term. We reject this construction for
two reasons. First, although “mobility enhancement” is not specifi-
cally defined in the statute, its placement within the sentence dis-
cussing “mobility impairment” leads us to conclude that the two
terms are closely related and contravenes ascribing the broad defini-
tion urged by defendant. Indeed, there is no evidence that defendant
was using the scooter other than for strictly recreational purposes.
Second, the exception for devices being used for “mobility enhance-
ment” was added to the sentence concerning “mobility impairment”
in 2001 as part of “An Act to Make Technical Corrections and
Conforming Changes to the General Statutes as Recommended by
the General Statutes Commission.” See Act of Dec. 6, 2001, ch. 487,
§ 51, 2001 N.C. Sess. Laws 2725, 2806 (codified at N.C. Gen. Stat.
§ 20-4.01(49) (2003)). In a memorandum, the General Statutes
Commission explained that “[t]his bill makes corrections of a tech-
nical nature to various sections of the General Statutes.”
Memorandum from the Gen. Statutes Comm’n to Sen. Fletcher L.
Hartzell & Rep. Bill Culpepper, N.C. Gen. Assembly (Dec. 3, 2001) (on
file with the North Carolina Supreme Court Library) (emphasis
added). Therefore, adding the term “mobility enhancement” was a
technical change that did not substantively expand the existing
mobility impairment exception to the term “vehicle.”

Secondly, N.C. Gen. Stat. § 20-4.01(49) excludes “electric per-
sonal assistive mobility device[s]” from the definition of “vehicle.” An
“electric personal assistive mobility device” is “[a] self-balancing non-
tandem two-wheeled device, designed to transport one person, with a
propulsion system that limits the maximum speed of the device to 15
miles per hour or less.” Id. § 20-4.01(7a). The State notes that the
“Segway Human Transporter” is an example of such a device. Here,
the trial court noted that defendant’s scooter was not self-balancing.
Furthermore, the wheels on the scooter were arranged one behind
the other, or in tandem, thus foreclosing the possibility that it may be
considered an “electric personal assistive mobility device.”

Since defendant’s scooter falls within the legislature’s definition
of “vehicle” in N.C. Gen. Stat. § 20-4.01(49) and does not meet the
requirements of any of the exceptions to that definition, we conclude
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that it is a “vehicle” for purposes of N.C. Gen. Stat. § 20-138.1(a)(1).
Defendant does not argue there was insufficient evidence of any
other element of impaired driving. The evidence at trial showed that
his breath alcohol concentration following arrest was 0.13, well over
the 0.08 limit found in N.C. Gen. Stat. § 20-138.1(a)(2). Accordingly,
there was sufficient evidence to carry the case to the jury on the
charge of impaired driving.

[2] Defendant next argues that the trial court erred in denying his
motion to dismiss on the grounds that, as applied to this case, N.C.
Gen. Stat. § 20-138.1 and its associated statutory scheme fail to give
fair notice of the acts they prohibit. The United States and North
Carolina Constitutions require that the terms of a criminal statute
must be sufficiently clear and explicit to inform those subject to it
what acts it is their duty to avoid or what conduct will render them
liable to its penalties. Individuals may not be required to speculate as
to the meaning of a penal statute at the peril of their life, liberty, or
property. Surplus Store, Inc. v. Hunter, 257 N.C. 206, 211, 125 S.E.2d
764, 768 (1962); see also State v. Sparrow, 276 N.C. 499, 509, 173
S.E.2d 897, 904 (1970); In re Burrus, 275 N.C. 517, 531, 169 S.E.2d
879, 888 (1969), aff’d, 403 U.S. 528, 29 L. Ed. 2d 647 (1971). A statute
violates these principles when its terms cannot be understood and
complied with by an average person exercising common sense.
United States Civil Serv. Comm™n v. Nat'l Ass’n of Letter Carriers,
413 U.S. 548, 578, 37 L. Ed. 2d 796, 816 (1973); Broadrick v.
Oklahoma, 413 U.S. 601, 608, 37 L. Ed. 2d 830, 837 (1973); State wv.
Lowry and State v. Mallory, 263 N.C. 5636, 539, 139 S.E.2d 870, 873
(1965), cert. denied and appeal dismissed sub nom. Mallory v. North
Carolina, 382 U.S. 22, 15 L. Ed. 2d 16 (1965); State v. Hales, 256 N.C.
27, 33, 122 S.E.2d 768, 772 (1961).

Based on the language and purpose of N.C. Gen. Stat. § 20-138.1
to protect the lives of motorists and pedestrians, see State v.
Stewardson, 32 N.C. App. 344, 350, 232 S.E.2d 308, 312 (1977), cert.
denied, 292 N.C. 643, 235 S.E.2d 64 (1977), an average person exer-
cising common sense should have known that operating a motorized
scooter while impaired would subject him to the penalties of the
statute. As discussed above, both N.C. Gen. Stat. § 20-138.1 and
20-4.01(49) are broadly applicable to “any vehicle” with only narrow,
explicit exceptions. The statutory scheme, accordingly, makes clear
that a person riding something other than one of the enumerated
exceptions to the term vehicle is engaged in conduct prohibited by
N.C. Gen. Stat. § 20-138.1.
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This conclusion also follows from the purpose of N.C. Gen. Stat.
§ 20-138.1, which is to protect human life on the roadways of this
State. By imposing criminal penalties for operating a vehicle while
under the influence of an impairing substance, the statute aims to
prevent the very behavior defendant was engaged in on 24 May 2003.
He was operating a self-propelled vehicle traveling erratically down a
busy highway at a speed of at least ten miles per hour. Testimony at
trial indicated there were approximately one hundred pedestrians in
the immediate area, along with automobile traffic. Defendant’s behav-
ior subjected these pedestrians and motorists to a high degree of dan-
ger. Defendant had fair notice of the acts prohibited by our DWI laws,
and his due process rights were not violated by its application.

Defendant asserts that, in light of the express exception for bicy-
cles and electric personal assistive mobility devices, an average per-
son might infer that small, lightweight, low-speed devices such as
scooters would also fall outside the reach of the statute. Although we
are wary of requiring the legislature to be overly specific in drafting
exceptions to the statute, see In re Banks, 295 N.C. 236, 240, 244
S.E.2d 386, 389 (1978) (noting that “the practical necessities of dis-
charging the business of government inevitably limit the specificity
with which legislators can spell out prohibitions”), we believe the
decision as to whether to exclude scooters is best left in the hands of
the General Assembly. In the case of N.C. Gen. Stat. § 20-138.1 and its
associated scheme, the legislature has made an effort over time to
define a small number of very specific exceptions. Rather than pro-
vide a general exception for all small, lightweight, and low-speed
devices, the legislature has specifically excepted, in relevant part,
bicycles, electric personal assistive mobility devices, and devices
used by individuals with a mobility impairment or for mobility
enhancement. See N.C. Gen. Stat. §§ 20-4.01(49), 138.1(e) (2003).
Following the principle of expressio unius est exclusio alterius (“to
express or include one thing implies the exclusion of the other,”
Black’s Law Dictionary 620 (8th ed. 2004); see also State v. Jones, 359
N.C. 832, 835, 616 S.E.2d 496, 497 (2005)), the absence of a motorized
scooter from the list of exceptions is indicative of the General
Assembly’s intent to include such devices in the statutory definition
of vehicle. Here, in a situation in which the legislature has allowed a
limited number of very specific exceptions to a statute, it would be
inappropriate for this Court to create another. The legislature may
choose to make an exception for electric scooters such as the one in
this case. Until that time, we apply the statutory scheme as it has
been enacted.
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[3] Finally, defendant assigns error to the trial court’s submission of
a redacted version of the definition of the term “vehicle” found in
N.C. Gen. Stat. § 20-4.01(49) as part of the court’s charge to the jury.
Over defendant’s objection, the trial court instructed the jury that
“[f]or the purposes of this charge, a vehicle is defined as every device
in, upon, or by which any person is or may be transported upon a
highway, excepting devices moved by human power or used exclu-
sively upon fixed rails or tracks.” This is essentially the first clause of
N.C. Gen. Stat. § 20-4.01(49), omitting the exception for devices

designed for and intended to be used as a means of transportation
for a person with a mobility impairment, or who uses the device
for mobility enhancement, is suitable for use both inside and out-
side a building, including on sidewalks, and is limited by design
to 15 miles per hour when the device is being operated by a per-
son with a mobility impairment, or who uses the device for mobil-
ity enhancement.

The definition given by the trial judge also omits the exception for
“electric personal assistive mobility devices.”

On appeal, this Court reviews jury instructions contextually and
in their entirety. Jones v. Development Co., 16 N.C. App. 80, 86, 191
S.E.2d 435, 439-40, cert. denied, 282 N.C. 304, 192 S.E.2d 194 (1972).
If the instructions “present[] the law of the case in such a manner as
to leave no reasonable cause to believe the jury was misled or misin-
formed,” then they will be held to be sufficient. Id. at 86-87, 191
S.E.2d at 440. The appealing party must demonstrate that the error in
the instructions was likely to mislead the jury. Robinson v. Seaboard
System Razilroad, 87 N.C. App. 512, 524, 361 S.E.2d 909, 917 (1987),
disc. review denied, 321 N.C. 474, 364 S.E.2d 924 (1988).

In this case, we do not believe the omission of this material was
likely to mislead the jury. As discussed above, there was no evidence
presented at trial that defendant suffered from a mobility impairment
or was using the scooter for mobility enhancement. Moreover,
defendant’s scooter does not fall within the definition of “elec-
tric personal assistive mobility device” found in N.C. Gen. Stat.
§ 20-4.01(7a). These exceptions were irrelevant to defendant’s
case, and there was no evidence to support their inclusion in the
charge to the jury. Since the redacted portions of the statute were
not applicable to the case, there is no reason to believe the jury was
misled by their omission.
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No error.

Judges MCGEE and ELMORE concur.

STATE OF NORTH CAROLINA v. WILLIAM DONOVAN WESTBROOK, DEFENDANT

No. COA05-149
(Filed 20 December 2005)

1. Evidence— prior crimes or bad acts—driving while
impaired—malice—remoteness

The trial court did not err in a prosecution for second-degree
murder, driving while impaired and other offenses by admitting
evidence of defendant’s prior conviction for driving while
impaired on 24 April 1995, because: (1) our case law reveals that
prior driving convictions of a defendant are admissible to show
malice, and the showing of malice in a second-degree murder
case is a proper purpose within the meaning of N.C.G.S. § 8C-1,
Rule 404(b); and (2) although defendant contends the nine-year-
old conviction was too remote to be relevant, the Court of
Appeals has found older convictions to be admissible.

2. Evidence— medical records—proper administration of
justice
The trial court did not err in a prosecution for second-degree
murder, driving while impaired and other offenses by admitting
defendant’s medical records, because: (1) it was within the trial
court’s discretion to determine what is necessary for the proper
administration of justice; and (2) the trial court did not abuse its
discretion. N.C.G.S. § 8-53.

3. Homicide— second-degree murder—motion to dismiss—
sufficiency of evidence—malice

The trial court did not err by denying defendant’s motion to
dismiss the charge of second-degree murder even though defend-
ant contends there was insufficient evidence of malice, because:
(1) it is only necessary for the State to prove that defendant had
the intent to perform the act of driving in such a reckless manner
as reflects knowledge that injury or death would likely result,
thus evidencing depravity of mind; and (2) there was substantial



IN THE COURT OF APPEALS 129

STATE v. WESTBROOK
[175 N.C. App. 128 (2005)]

evidence from which the jury could infer malice, including that
defendant drove with an alcohol concentration of 0.156, sped sev-
enty-five to eighty miles per hour in a forty-five miles per hour
zone, traveled in the opposite direction lane, ran a red light with-
out attempting to brake or stop, and had notice as to the serious
consequences of driving while impaired as a result of his nine-
year-old driving while impaired conviction.

4. Appeal and Error— preservation of issues—failure to
argue

The remaining assignments of error that defendant failed to
argue are deemed abandoned under N.C. R. App. P. 28(b).

Appeal by Defendant from judgment entered 5 August 2004 by
Judge W. Allen Cobb, Jr. in Superior Court, Onslow County. Heard in
the Court of Appeals 1 November 2005.

Attorney General Roy Cooper, by Special Counsel Isaac T.
Avery, III, for the State.

Sofie W. Hosford, for defendant-appellant.

WYNN, Judge.

“‘Second-degree murder is defined as the unlawful Kkilling of a
human being with malice but without premeditation and delibera-
tion.” ” State v. Rick, 342 N.C. 91, 98, 463 S.E.2d 182, 186 (1995) (quot-
ing State v. Phipps, 331 N.C. 427, 457-58, 418 S.E.2d 178, 194 (1992)).
In this case, Defendant contends that the State failed to prove the ele-
ment of malice to support a conviction of second-degree murder.
Because the evidence showed that Defendant drove with an alcohol
concentration of 0.156; sped seventy-five to eighty miles per hour in a
forty-five miles per hour zone; traveled in the opposite direction lane;
ran a red light without attempting to brake or stop; and had notice as
to the serious consequences of driving while impaired as a result of
his nine-year-old driving while impaired conviction; we uphold his
conviction for second-degree murder.

This matter arose out of a five-car collision resulting in the death
of Bernadette Whitsett and serious injuries to several other individu-
als. The accident occurred at the intersection of Country Club Road
and Western Boulevard in Jacksonville, North Carolina. In the first
vehicle at the intersection, Mrs. Whitsett and her husband, Kenneth,
stopped at a red light in the left turn lane. In the second vehicle,
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Daniel Lewis stopped at the red light in the right lane. In the third
vehicle, Samuel Cheatham stopped at the red light in the center lane.
In the fourth vehicle, taxicab driver, Nathan Scott with a front-seat
passenger traveled on Western Boulevard, and made a right turn on a
green light to Country Club Road.

The fifth vehicle was described by Crystal Williams as she drove
South on Country Club Road toward Western Boulevard. She testified
that, a red pickup “came out of nowhere, and [] got pretty close to the
back of the car, so it kind of startled me, and then he shot over into—
there’s really not a middle lane, but I guess you would say he made
one and he went flying down Country Club.” She testified that the red
pickup was going seventy-five to eighty miles per hour in a forty-five
miles per hour zone. Thereafter, she heard a collision but did not
observe it, came to the intersection of Country Club Road and
Western Boulevard, observed the accident and called 911.

Andrea Richmond also observed the fifth vehicle as she stopped
for gas and drove onto Western Boulevard toward Country Club
Road. At the intersection of Western Boulevard and Country Club
Road, Ms. Richmond was in the left lane, next to the center turn lane,
and had a green light. Approximately twenty to thirty-five feet from
the intersection, she saw a red truck directly in front of her in the
intersection. She testified that the red truck made no effort to stop at
the red light, was going at least sixty miles per hour, went over a raise
in the intersection, lost control, and “slammed into” the Whitsett ve-
hicle which was “pushed several feet, yards, backwards and also
spun backwards.” The Whitsett vehicle then collided with the ve-
hicles driven by Cheatham and Lewis.

Mr. Lewis also saw the red truck approach the intersection, very
fast, and then “felt a jolt” as something hit his vehicle. Mr. Scott saw
the red truck, in his rearview mirror, go “airborne” and hit his taxicab
in the rear. The impact broke the driver’s seat, and Mr. Scott lost con-
trol of the car.

Paramedics William Pollock and John Smith arrived on the scene
at 11:29 p.m., assessed the scene, and called for two additional para-
medic trucks, two helicopters, and fire department vehicles with
extrication equipment.

Mrs. Whitsett was dead upon the paramedics’ arrival. Mr. Whitsett
sustained a corneal abrasion to his left eye and abrasions on his face.
Mr. Cheatham sustained a hole through the side of his face from
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under his right eye to the corner of his mouth, on the left side, col-
lapsed lungs, and a dislocated left shoulder.

The paramedics found Defendant William Donovan Westbrook in
the driver’s seat of the red pickup with his legs trapped due to the
extensive damage to the front of the truck. Paramedic Smith
described Defendant as “somewhat combative, not completely bel-
ligerent . . . he sort of fought us[.]” Defendant was removed from the
vehicle, and Smith asked him if he had been drinking. Defendant
responded in the affirmative and said he had “a lot” to drink.

Upon arrival at Onslow Memorial Hospital, emergency room
nurse Linda Royston testified that Defendant was combative, unco-
operative, and complained that “his family jewels were hurting.” She
asked him if he had been drinking and he stated he “had a lot to
drink.” She took a blood sample from Defendant, and then he was
transferred via helicopter to Pitt Memorial Hospital.

Officer Earl Burkhart, an accident reconstructionist with the
Jacksonville Police Department, testified that he observed no braking
or skid marks for any of the vehicles. The State also introduced a
1995 conviction of Defendant for driving while impaired.

A jury found Defendant guilty of second-degree murder, driving
while impaired, failing to stop for red light, reckless driving to endan-
ger, driving left of center, and exceeding the posted speed. The trial
court sentenced Defendant to imprisonment terms of 189 to 236
months imprisonment for the second-degree murder charge, twenty-
four months for the driving while impaired charge, and thirty days for
the remaining charges.

On appeal to this Court, Defendant argues that the trial court
erred in: (1) admitting evidence of his prior conviction; (2) admitting
his medical records; and (3) denying his motion to dismiss the sec-
ond-degree murder charge. We disagree.

[1] First, Defendant argues that the trial court erred in admitting evi-
dence of his prior conviction for driving while impaired because it is
not probative evidence of malice. We disagree.

Section 8C-1, Rule 404(b) of the North Carolina General Statutes
provides:

Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted in
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conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, prepara-
tion, plan, knowledge, identity, or absence of mistake, entrap-
ment or accident.

N.C. Gen. Stat. § 8C-1, Rule 404(b) (2004). “[E]vidence of other
offenses is admissible so long as it is relevant to any fact or issue
other than the character of the accused.” State v. Stager, 329 N.C.
278, 302, 406 S.E.2d 876, 889 (1991) (quoting State v. Coffey, 326 N.C.
268, 278, 389 S.E.2d 48, 54 (1990) (emphasis omitted)).

The trial court admitted, over Defendant’s objection, a certified
copy of Defendant’s judgment and conviction for driving while
impaired, with a conviction date of 24 April 1995. The trial court also
admitted testimony of the Onslow County Deputy Clerk of Superior
Court establishing Defendant’s convictions on file. The State argued
that the evidence of Defendant’s driving while impaired conviction
was relevant to show intent, i.e. malice, to support the second-degree
murder charge. Defendant contends that the convictions alone, with-
out evidence of the facts and circumstances supporting them, are not
relevant to malice under Rule 404(b).

Under our caselaw, “prior driving convictions of a defendant are
admissible to show malice, and the showing of malice in a second-
degree murder case is a proper purpose within the meaning of Rule
404(b).” State v. Goodman, 149 N.C. App. 57, 72, 560 S.E.2d 196, 206
(2002) (Greene, J., dissenting), rev'd, 357 N.C. 43, 577 S.E.2d 619
(2003) (per curium as stated in dissenting opinion); see, e.g., State
v. Rich, 351 N.C. 386, 400, 527 S.E.2d 299, 307 (2000) (trial court
properly admitted the defendant’s driving record containing previous
convictions because this evidence was relevant to establish the
defendant’s “depraved mind” on night of collision); State v. Edwards,
170 N.C. App. 381, 384-86, 612 S.E.2d 394, 396-97 (2005) (trial court
properly admitted the defendant’s driving record listing prior convic-
tions for driving while impaired and driving while license revoked as
this evidence was relevant to establish malice for a second-degree
murder charge). Thus, this contention is without merit.

Defendant also argues that the nine-year-old conviction was too
remote to be relevant. As this Court has found older convictions to be
admissible, this argument is without merit. See, e.g., Rich, 351 N.C. at
400, 527 S.E.2d at 307 (prior conviction dating back nine years admis-
sible); State v. Miller, 142 N.C. App. 435, 440, 543 S.E.2d 201, 205



IN THE COURT OF APPEALS 133

STATE v. WESTBROOK
[175 N.C. App. 128 (2005)]

(2001) (prior convictions over fifteen years old admissible); State v.
McAllister, 138 N.C. App. 252, 258, 530 S.E.2d 859, 863, appeal dis-
missed, 352 N.C. 681, 545 S.E.2d 724 (2000) (seven year-old convic-
tion for driving while intoxicated admissible to establish malice);
State v. Grice, 131 N.C. App. 48, 53-54, 505 S.E.2d 166, 169-70 (1998),
disc. review denied, 350 N.C. 102, 533 S.E.2d 473 (1999) (prior con-
victions over ten years old admissible).

[2] Next, Defendant argues that the trial court erred in admitting
his medical records, as he did not waive his doctor-patient privilege.
We disagree.

Section 8-53 of the North Carolina General Statutes provides in
pertinent part:

Confidential information obtained in medical records shall be
furnished only on the authorization of the patient . . . . Any
resident or presiding judge in the district, either at the trial or
prior thereto, . . . may, subject to G.S. 8-53.6, compel disclosure if
in his opinion disclosure is necessary to a proper administration
of justice.

N.C. Gen. Stat. § 8-53 (2004). The statute affords the trial judge wide
discretion in determining what is necessary for a proper administra-
tion of justice. State v. Efird, 309 N.C. 802, 806, 309 S.E.2d 228, 231
(1983); State v. Sisk, 123 N.C. App. 361, 367, 473 S.E.2d 348, 353
(1996), aff’d in part, appeal dismissed in part, 345 N.C. 749, 483
S.E.2d 440 (1997). In overruling Defendant’s objection to the admis-
sion of his medical records, the trial court stated “I'm going to com-
pel the disclosure of the records, because I think it’s necessary for the
proper administration of justice.” It was in the trial court’s discretion
to determine what is necessary for the proper administration of jus-
tice. Id. As we find no abuse of discretion, we overrule Defendant’s
assignment of error.

[3] Lastly, Defendant argues that the trial court erred in denying his
motion to dismiss the second-degree murder charge, as the State
failed to prove the element of malice. We disagree.

When reviewing a motion to dismiss, we view “the evidence in the
light most favorable to the State, giving the State the benefit of all rea-
sonable inferences.” State v. Morgan, 359 N.C. 131, 161, 604 S.E.2d
886, 904 (2004) (citing State v. Gladden, 315 N.C. 398, 430, 340 S.E.2d
673, 693, cert. dented, 479 U.S. 871, 93 L. Ed. 2d 166 (1986)), cert.
dented, — U.S. ——, 163 L. Ed. 2d 79 (2005). If we find that “sub-
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stantial evidence exists to support each essential element of the
crime charged and that defendant was the perpetrator, it is proper for
the trial court to [have denied] the motion.” Id. (citing State v.
Malloy, 309 N.C. 176, 178, 305 S.E.2d 718, 720 (1983)). “Substantial
evidence is such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion.” State v. Brown, 310 N.C. 563,
566, 313 S.E.2d 585, 587 (1984) (citing State v. Smith, 300 N.C. 71, 78,
265 S.E.2d 164, 169 (1980)).

“‘Second-degree murder is defined as the unlawful killing of a
human being with malice but without premeditation and delibera-
tion.” ” Rick, 342 N.C. at 98, 463 S.E.2d at 186 (quoting Phipps, 331
N.C. at 457-58, 418 S.E.2d at 194). Whether the State has carried its
burden of proof of malice depends on the factual circumstances of
each case. State v. Locklear, 159 N.C. App. 588, 591, 583 S.E.2d
726, 729 (2003), aff’d per curiam, 359 N.C. 63, 602 S.E.2d 359 (2004);
State v. McBride, 109 N.C. App. 64, 67, 425 S.E.2d 731, 733 (1993). In
Rich, our Supreme Court addressed the precise issue of malice as
raised by Defendant. 351 N.C. 386, 527 S.E.2d 299. Our Supreme Court
adopted the position that, “. . . wickedness of disposition, hardness
of heart, cruelty, recklessness of consequences, and a mind regard-
less of social duty and deliberately bent on mischief . . .” are exam-
ples, any one of which may provide the malice necessary to convict
a defendant of second-degree murder. Id. at 391, 527 S.E.2d at 302
(citation omitted).

Our Supreme Court has approved the following definition of
“deliberately bent on mischief,” one of the attitudinal indices of
legal malice:

[The term deliberately bent on mischief] connotes conduct as
exhibits conscious indifference to consequences wherein proba-
bility of harm to another within the circumference of such con-
duct is reasonably apparent, though no harm to such other is
intended. [It] connotes an entire absence of care for the safety of
others which exhibits indifference to consequences. It connotes
conduct where the actor, having reason to believe his act may
injure another, does it, being indifferent to whether it injures or
not. It indicates a realization of the imminence of danger, and
reckless disregard, complete indifference and unconcern for
probable consequences. It connotes conduct where the actor is
conscious of his conduct, and conscious of his knowledge of the
existing conditions that injury would probably result, and that,
with reckless indifference to consequences, the actor con-
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sciously and intentionally did some wrongful act to produce in-
jurious result.

Locklear, 159 N.C. App. at 591-92, 583 S.E.2d at 729 (quoting Rich, 351
N.C. at 394, 527 S.E.2d at 303). Further, our Supreme Court
announced that any one of the descriptive phrases provided in the
malice instruction helps define malice and does not constitute “ele-
ments” of malice. Id. at 592, 583 S.E.2d at 729. Thus, the jury may
infer malice from any one of those attitudinal examples. Rich, 351
N.C. at 393, 527 S.E.2d at 303. It is necessary for the State to prove
only that Defendant had the intent to perform the act of driving in
such a reckless manner as reflects knowledge that injury or death
would likely result, thus evidencing depravity of mind. See Locklear,
159 N.C. App. at 592, 583 S.E.2d at 729.

In the instant case, the State’s evidence on the issue of malice
tended to show that Defendant was driving while impaired with an
alcohol concentration of 0.156, which is above the legal limit, and that
Defendant was on notice as to the serious consequences of driving
while impaired as a result of his prior driving while impaired convic-
tion which occurred nine years earlier. Also, the State’s evidence
tended to show that Defendant was speeding, traveling seventy-five
to eighty miles per hour in a forty-five miles per hour speed zone,
crossing the center lane, traveling in a lane in the opposite direction,
and running a red light without attempting to brake or stop.

Defendant contends that his speeding and driving under the in-
fluence do not establish depravity of the mind. But the State also
presented evidence that Defendant crossed the center lane and ran
a red light without attempting to stop. Examining the evidence in
the light most favorable to the State, there was substantial evidence
presented from which the jury could find malice and each of the other
essential elements of second-degree murder. See, e.g., State v.
Snyder, 311 N.C. 391, 392-93, 317 S.E.2d 394, 395 (1984) (second-
degree murder charge proper where the defendant was driving while
impaired with an alcohol concentration of 0.24, passed in a no pass-
ing zone, and ran a red light); Locklear, 159 N.C. App. at 592, 583
S.E.2d at 729 (second-degree murder charge proper where the
defendant was driving while impaired with an alcohol concentration
of 0.08, and the defendant was on notice as to the serious conse-
quences of driving while impaired as a result of his four-year-old driv-
ing while impaired conviction); State v. McDonald, 151 N.C. App. 236,
243, 565 S.E.2d 273, 277, disc. review denied, 356 N.C. 310, 570 S.E.2d
892 (2002) (second-degree murder charge proper where the defend-
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ant was driving while impaired with an alcohol concentration of
0.156, had a prior conviction of consuming alcohol while under the
age of twenty-one, and was driving without looking at the road in
order to pick up a lit cigarette he had dropped). Thus, the trial court
did not err in denying Defendant’s motion to dismiss the charge of
second-degree murder.

[4] Defendant failed to argue his remaining assignments of error;
therefore, they are deemed abandoned. N.C. R. App. P. 28(b).

Affirmed.

Judges McGEE and GEER concur.

RONALD L. WHITE, as EXECUTOR or THE ESTATE OF GUNHILDE G. BRANDT,
PraINTIFF v. DORIS CARVER, TERRY MURPHY, BRANDT ANIMAL CARE FUND,
INC., RONALD L. WHITE, anp DUKE UNIVERSITY, DEFENDANTS

No. COA05-326
(Filed 20 December 2005)

Appeal and Error— appealability—interlocutory order—
appellate rules violations

Defendant Brandt Animal Care Fund Inc.’s (Fund) appeal
from the trial court’s 19 October 2004 order requiring an or-
ganizational meeting of the Fund’s Board of Directors with the
participation of plaintiff executor is dismissed, because: (1)
the Fund failed to demonstrate why the Court of Appeals should
consider its interlocutory appeal when the off-hand, after-the-
fact statement of the trial court relied upon by the Fund does
not in any way approach the certification requirements of
N.C.G.S. § 1A-1, Rule 54(b), identification of any substantial right
denied the Fund by compliance with the order and working con-
sequent injury to it if not immediately corrected on appeal would
be merely speculative and thus not properly before the Court of
Appeals, and the fact that the parties do not like each other is an
inherent characteristic of the judicial process which hardly con-
stitutes a recognized basis for consideration of an interlocutory
appeal under the substantial right exception; and (2) the appeal
was not properly filed under the rules since there is no indication
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the Fund filed for judicial settlement of the record within the time
period prescribed by N.C. R. App. P. 11.

Appeal by Brandt Animal Care Fund, Inc. from order entered 19
October 2004 by Judge Russell J. Lanier in Carteret County Superior
Court. Heard in the Court of Appeals 15 November 2005.

Young Moore and Henderson, PA., by Marvin M. Spivey, Jr. and
Anne E. Croteau, and Harvell & Collins, PA., by Wesley A.
Collins and Cecil Harvell, for plaintiff-appellee.

Allen and Pinnix, PA., by M. Jackson Nichols, for defendant-
appellant Brandt Animal Care Fund, Inc.

JOHN, Judge.

Defendant Brandt Animal Care Fund, Inc. (“the Fund”) appeals
the trial court’s 19 October 2004 order requiring an organizational
meeting of the Fund’s Board of Directors with the participation of
Plaintiff Executor Ronald L. White (“White”). For the reasons dis-
cussed herein, the Fund’s appeal is dismissed.

Pertinent procedural and factual background information
includes the following: Gunhilde G. Brandt (“Brandt”) died testate in
Carteret County, North Carolina, on 10 June 2003. Brandt’s will
named White as Executor, and several provisions of the will directed
White to distribute assets to the Fund. On 26 February 2004, White
filed the instant declaratory judgment action against the Fund and
several other defendants, asserting, inter alia, that the Fund was not
properly organized and thus a justiciable controversy existed regard-
ing whether the Fund should receive a “sizeable contribution” from
Brandt’s estate.

At a 29 July 2004 hearing, evidence introduced by the parties
tended to show that Brandt filed Articles of Incorporation regarding
the Fund in December 2002; that paragraph 9 of the Articles of
Incorporation named Brandt and Leonard Jones (“Jones”), Brandt’s
former accountant, as initial directors of the Fund; and that, follow-
ing Brandt’s death, Jones held a purported organizational meeting of
the Fund, during which his wife was appointed as a director of the
Fund and filing of amended Articles of Incorporation reflecting her
appointment was approved. On 19 August 2004, the trial court ruled
the Fund was not properly organized under N.C. Gen. Stat. § 556A-2-05
(2003) (if initial directors “named in the articles of incorporation, the
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initial directors shall hold an organizational meeting at the call of a
majority of the directors”). After further determining White might act
in the place of Brandt at a properly called organizational meeting of
the Fund, the court also ordered White and Jones to hold such a meet-
ing and declared any action taken by the Fund prior to said meeting
void ab initio. The Fund subsequently filed a motion requesting
reconsideration and amendment of the trial court’s directives.

On 19 October 2004 and in response to the Fund’s motion, the
trial court entered an amended order (“the Order”) which contained
the following conclusions of law:

1. The [o]rder dated August 19, 2004 . . . is reconsidered.

2. As named in the original Articles of Incorporation, the initial
Board of Directors of the Fund, [Brandt] and [Jones], could
not hold an initial organizational meeting pursuant to N.C.G.S.
§ 55A-2-05 because [of] the death of [Brandt].

3. Pursuant to N.C.G.S. § 28A-13-3(a)(21), [White] shall be
allowed to participate in the organizational meeting of [the
Fund]. He shall be given at least ten (10) days notice[] of the
time and place of the meeting.

Based upon these conclusions of law, the trial court ordered as
follows:

II. The [o]rder dated August 19, 2004 . . . is stricken in its
entirety].]

II. [White] and Jones shall now have a valid organizational meet-
ing of the Board of Directors of [the Fund] on or before
October 29, 2004 pursuant to the requirements of N.C.G.S.
§ HHA-2-05.

III. Once the Fund is properly organized pursuant to the require-
ments of N.C.G.S. § 55A-2-05, the [claim of relief regarding the
Fund] in the Declaratory Judgement Action is dismissed.

Notwithstanding, the Fund held a second purported organiza-
tional meeting on 26 October 2004, during which Jones again
appointed his wife a director. Although invited to the meeting and
in attendance, White was neither allowed to participate nor ap-
pointed a director. On 28 October 2004, White moved that the trial
court dissolve the Fund and void the actions taken by it at the 26
October 2004 meeting.
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At an 8 November 2004 hearing, the trial court determined that,
by refusing to appoint White a director and allow him to participate
in the 26 October 2004 meeting, the Fund had failed to comply with
the Order. The court thereafter orally reiterated its directive that the
Fund appoint White director in place of Brandt and stated the Fund
was to conduct an organizational meeting within one week with the
participation of White.

Subsequently, the Fund filed Notice of Appeal of the Order. On 15
August 2005, White filed a motion with this Court to dismiss the
Fund’s appeal, asserting the appeal is interlocutory and further that
the Fund failed to properly file the Record on Appeal. White’s motion
is on point in both regards.

In the case sub judice, the Order is directed only at issues involv-
ing the Fund set out in White’s fifth claim for relief and leaves undis-
turbed multiple claims against the remaining defendants. Therefore,
the Order is interlocutory. See Howerton v. Grace Hospital, Inc., 124
N.C. App. 199, 201, 476 S.E.2d 440, 442 (1996) (trial court order “is
interlocutory if it is made during the pendency of an action and does
not dispose of the case but requires further action by the trial court
in order to finally determine the entire controversy”) (citation omit-
ted). Interlocutory orders may be appealed only “where there has
been a final determination of at least one claim [] and the trial court
certifies there is no just reason to delay the appeal, [or] if delaying the
appeal would prejudice a ‘substantial right.”” Liggett Group v.
Sunas, 113 N.C. App. 19, 23-24, 437 S.E.2d 674, 677 (1993) (citations
omitted). “The reason for this rule is to prevent fragmentary, prema-
ture and unnecessary appeals by permitting the trial court to bring
the case to final judgment before it is presented to the appellate
courts.” Fraser v. Di Santi, 75 N.C. App. 654, 655, 331 S.E.2d 217, 218
(citation omitted), disc. review denied, 315 N.C. 183, 337 S.E.2d 856
(1985). Accordingly, we proceed to consider whether appeal of the
Order may properly be considered under the “no just reason to delay”
or “substantial right” exceptions. See id.

In maintaining the propriety of its appeal under the “no just cause
to delay” exception, the Fund points to a remark by the trial court at
the 8 November hearing to the effect that “the way to get rid of what
I've done is to appeal. You can handle it that way.” The Fund insists
the trial court’s off-hand comment “is tantamount to a certification
for appeal.” This argument falls woefully short of the mark.
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Initially, we note parenthetically that the trial court’s 8 Novem-
ber 2004 oral directives were not included in the Fund’s Notice of
Appeal, which dealt exclusively with the Order dated 19 October
2004. This is significant in that the record is at best unclear as
to whether the trial court was referencing the Order with the com-
ments noted above.

Of far greater importance, however, is the fact that the Order
itself contains no statement by the trial court that there was “no just
reason for delay” of the appeal. See N.C. Gen. Stat. § 1A-1, Rule 54(b)
(2003) (“When more than one claim for relief is presented in an
action, whether as a claim, counterclaim, crossclaim, or third-party
claim, or when multiple parties are involved, the court may enter a
final judgment as to one or more but fewer than all of the claims or
parties only if there is no just reason for delay and it is so deter-
mined in the judgment.”) (emphasis added); Brown v. Brown, 77
N.C. App. 206, 208, 334 S.E.2d 506, 508 (1985) (“Assuming arqguendo
that plaintiff’s contention has merit, her appeal is still untimely
because the trial court did not certify the action for appeal by finding
that there was ‘no just reason for delay.” Rule 54(b) expressly requires
that this determination be stated in the judgment itself.”) (citation
omitted), cert. denied, 315 N.C. 389, 338 S.E.2d 878 (1986). In short,
we do not believe the off-hand, after-the-fact statement of the trial
court relied upon by the Fund in any way approaches the certification
requirements of Rule 54(b).

Moreover, assuming arguendo some merit to the Fund’s claim
that the trial court’s comments might somehow be construed as cer-
tification of the Order for appeal under Rule 54(b), we observe that a

trial court’s determination that there is “no just reason for delay”
of appeal, while accorded great deference, see DKH Corp. v.
Rankin-Patterson Oil Co., 348 N.C. 583, 585, 500 S.E.2d 666, 668
(1998), cannot bind the appellate courts because “ruling on the
interlocutory nature of appeals is properly a matter for the appel-
late division, not the trial court[.]” Estrada v. Jaques, 70 N.C.
App. 627, 640, 321 S.E.2d 240, 249 (1984); see also McNeil v.
Hicks, 111 N.C. App. 262, 264, 431 S.E.2d 868, 869 (1993), disc.
review denied, 335 N.C. 557, 441 S.E.2d 118 (1994) (Rule 54(b)
certification “is not dispositional when the order appealed from
is interlocutory”).

Anderson v. Atlantic Casualty Ins. Co., 134 N.C. App. 724, 726, 518
S.E.2d 786, 788 (1999). Suffice it to state that, for purposes of ruling
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on the interlocutory nature of the instant appeal, we decline to
accord any binding effect to the 8 November 2004 comments of the
trial court relied upon by the Fund. See id.

Turning to the substantial right exception, we note at the outset
that “[t]he appealability of interlocutory orders pursuant to [such]
exception is determined by a two-step test. ‘[T]he right itself must be
substantial and the deprivation of that substantial right must poten-
tially work injury to [the appellant] if not corrected before appeal
from final judgment.’ ” Miller v. Swann Plantation Development Co.,
101 N.C. App. 394, 395, 399 S.E.2d 137, 138-39 (1991) (citation omit-
ted). “Whether a substantial right is affected usually depends on the
facts and circumstances of each case and the procedural context of
the orders appealed from.” Estrada v. Jaques, 70 N.C. App. 627, 642,
321 S.E.2d 240, 250 (1984) (citation omitted). Most pertinently, it is
“the appellant’s burden to present appropriate grounds for this
Court’s acceptance of an interlocutory appeal,” Jeffreys v. Raleigh
Oaks Joint Venture, 115 N.C. App. 377, 379, 444 S.E.2d 252, 253
(1994), and not the responsibility of this Court to “construct argu-
ments for or find support for [the] appellant’s right to appeal from an
interlocutory order.” Id. at 380, 444 S.E.2d at 254.

The Fund’s assertions of the “substantial right” exception in the
case sub judice have been advanced in its appellate brief, its
response to White’s motion to dismiss the appeal, and at oral argu-
ment. We consider each ad seriatim.

The Fund’s appellate brief merely contains the bald assertion that
“this matter[] affects a substantial right of Defendant Fund.” We reit-
erate that it is not our responsibility to extrapolate from this simple
claim any possible arguments in support thereof. See id.

The Fund is somewhat more detailed in its response to White’s
motion to dismiss its appeal. In summary, the Fund insists that
“[b]ecause of [the] Order, every action taken by the . .. Fund since its
date of incorporation is now subject to legal challenge[,]” and that a
substantial right of the Fund has thus been impacted by the Order. We
find these further claims by the Fund unpersuasive.

Interestingly, the Fund specifies no particular action it has taken
that is threatened by the Order. Indeed, the record reflects no action
yet taken by the Fund. The Order requires the Fund to hold an orga-
nizational meeting in which White is to be appointed a director and
allowed to participate, and further provides that White’s claims
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against the Fund are to be dismissed upon organization of the Fund.
However, the Fund has chosen to file its appeal prior to conducting
the organizational meeting mandated by the Order. Identification of
any substantial right denied the Fund by compliance with the Order
and working consequent injury to it if not immediately corrected
on appeal, see Miller, 101 N.C. App. at 395, 399 S.E.2d at 138-39,
would therefore be merely speculative and thus not properly before
this Court. See Telerent Leasing Corp. v. Barbee, 102 N.C. App. 129,
130, 401 S.E.2d 122, 123 (1991) (“Our function as an appellate court
is not to determine idle, speculative questions of no immediate bene-
fit to anyone.”).

Finally, in response to inquiry by this Court at oral argument,
counsel for the Fund asserted that White and Jones “did not like each
other” and would be unable to settle their differences, thereby imply-
ing that the Fund’s appeal should be entertained under the “substan-
tial right” exception so as to expedite resolution of White’s declara-
tory judgment action. Although we may take notice that nearly all
litigation entails at best a modicum of implied disagreement and per-
haps personal hostility, this inherent characteristic of the judicial
process hardly constitutes a recognized basis for our consideration of
an interlocutory appeal under the “substantial right” exception.

The Fund’s appeal is also subject to dismissal for failure to com-
ply with the North Carolina Rules of Appellate Procedure (“the
Rules”). “The time schedules set out in the [Rules] are designed to
keep the process of perfecting an appeal to the appellate division
flowing in an orderly manner.” Ledwell v. County of Randolph, 31
N.C. App. 522, 523, 229 S.E.2d 836, 837 (1976). The parties are not per-
mitted to decide for themselves when to “take [the] next step in the
appellate process.” Id. “The Rules [] are mandatory,” Richardson v.
Bingham, 101 N.C. App. 687, 690, 400 S.E.2d 757, 760 (1991), and an
appeal is subject to dismissal for noncompliance with filing deadlines
required by the Rules. See, e.g., Bledsoe v. County of Wilkes, 135 N.C.
App. 124, 519 S.E.2d 316 (1999) (per curiam) (appeal dismissed for
noncompliance with Rules).

Rule 12(a) of the Rules requires an appellant to file the Record on
Appeal within fifteen days of settlement of the record. N.C.R. App. P.
12(a) (2005). The appellant must serve a proposed record on appeal
upon the appellee who, within thirty days, may submit amendments,
objections, or a proposed alternative record to the appellant. N.C.R.
App. P. 11(c). Where the parties agree to the proposed record offered
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by the appellant or the amendments, objections, or proposed alterna-
tive record offered by the appellee, the agreed-upon record consti-
tutes the settled Record on Appeal. Id. However, should the parties
disagree as to the inclusion of certain materials, the appellant must
either (i) file the disputed items concurrent with the proposed rec-
ord within fifteen days, or (ii) file for judicial settlement of the
record within ten days of expiration of the period for serving amend-
ments, objections, and alternative proposed records. See id.; N.C.R.
App. P. 12(a).

In the case sub judice, White served the Fund with amendments
and objections to the proposed record on 18 January 2005. Although
it appears the Fund thereafter corresponded with White and agreed
to some of the latter’s amendments and objections, there is no indi-
cation the Fund filed for judicial settlement of the record within the
time period prescribed by Rule 11. By operation of Rules 11 and 12,
therefore, the Record on Appeal was settled and the Fund was
required to file it within the time limitations set out in the Rules. See
N.C.R. App. P. 11, 12. However, the Fund continued to discuss con-
tents of the record with White, who attempted to cooperate while
expressly reserving the right to assert “untimely docketing of this
record.” Concurrence on composition of the record appears to have
been reached in early March 2005. The Fund thereafter filed the
Record on Appeal with this Court on 9 March 2005, a date, as dis-
cussed above, well outside the time period prescribed by the Rules.
See id.

In conclusion, the Fund has failed to demonstrate why this Court
should consider its interlocutory appeal, and further, said appeal has
not been properly filed under the Rules. The Fund’s purported appeal
is therefore dismissed.

Appeal Dismissed.

Judges WYNN and STEELMAN concur.
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WALTER JAMES FUCITO, PLAINTIFF V. FRANCINE MARIA FRANCIS, DEFENDANT

No. COA04-1641
(Filed 20 December 2005)

Divorce— incorporated settlement agreement—declaratory
judgment action—subject matter jurisdiction

The district court lacked subject matter jurisdiction over a
declaratory judgment action seeking an interpretation of the par-
ties’ obligations arising from their separation agreement that was
incorporated into a consent divorce judgment. A consent judg-
ment is not one of the instruments a court can interpret pursuant
to a declaratory judgment action; however, there may be a rem-
edy through a contempt proceeding.

Appeal by defendant from order entered 24 June 2004 by Judge
Gregory R. Hayes in Caldwell County District Court. Heard in the
Court of Appeals 15 June 2005.

Lucy R. McCaxrl for plaintiff-appellee.

Nick Galifianakis & Associates, by Nick Galifianakis and
David Krall, for defendant-appellant.

ELMORE, Judge.

Francine Maria Francis was married to Walter James Fucito for
nearly twenty-four years before the two voluntarily signed a separa-
tion and property settlement agreement on 30 September 1992. As of
10 March 1993, the parties’ agreement was incorporated into their
divorce judgment. This case involves the trial court’s interpretation of
a distributive award provision in that incorporated agreement.

Within the agreement Mr. Fucito and Ms. Francis expressly
waived alimony, noting “that he or she is not dependent upon or in
need of maintenance and support from the other party,” and also
entered into a property settlement “for the purpose of dividing the
marital property consistent with the concept of equitable distribu-
tion, and pursuant to the provisions of the North Carolina General
Statutes, Section 50-20(d)[.]” The couple’s consent divorce judgment
states that Mr. Fucito shall have possession of the marital home and
be responsible for the mortgage payments, utilities, maintenance, and
ad valorem taxes from the date of the agreement. According to the
property settlement section of the agreement entitled “Real
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Property,” within 48 hours of Ms. Francis moving from the marital
home, Mr. Fucito:

shall pay to [Ms. Francis] the sum of $125,000.00, which repre-
sents the first installment pursuant to the marital property distri-
bution plan . . . [in the distributive award section] of this
Agreement. After all the terms of said plan have been fully com-
plied with, [Ms. Francis] shall execute a warranty deed conveying
her interest in said residence to [Mr. Fucito], vesting sole owner-
ship of said residence in [Mr. Fucito] alone.

The agreement further provides for a distributive award to Ms.
Francis. This award provision reiterates that the first $125,000.00 pay-
ment to Ms. Francis shall be made within 48 hours of her vacating the
residence, and then Mr. Fucito will make scheduled payments toward
achieving full ownership of the property.

(a) The sum of $125,000.00 (the first $125,000.00 installment of
this distributive award) shall be paid to [Ms. Francis] within 48
hours of her moving from the marital residence, or on January 7,
1993, whichever first occurs.

(b) Thirty-six monthly payments shall be paid to [Ms. Francis] in
the amount of $1,500.00 per month, beginning on the month [Ms.
Francis] moves from the residence, or beginning in January, 1993,
whichever occurs first. Said payments are payable on the first day
of each month.

(c) After the thirty-sixth payment has been paid to [Ms. Francis],
the Wife shall elect in writing one of the two following options:

(i) [Mr. Fucito] shall, on the first day of the month following
the thirty-sixth payment, pay to [Ms. Francis] an additional
sum of $125,000.00 (the second $125,000.00 installment of
this distributive award), or

(i) [Mr. Fucito] shall continue to be obligated to make
monthly payments of $1,500.00 per month to [Ms. Francis]
until one of the following shall occur:

(A) [Ms. Francis] instructs [Mr. Fucito] to immediately
pay her the second $125,000.00 installment as mentioned
above, or

(B) [Ms. Francis] dies. . ., or

(C) [Mr. Fucito] dies . . ..
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According to the agreement, should Ms. Francis die before receiving
the second $125,000.00 installment, any of the thirty-six monthly
installments of $1,500.00 remaining would be paid to Ms. Francis’s
estate and the second $125,000.00 installment would be immediately
payable upon completion of the last monthly payment. Should Mr.
Fucito die before payment of the second $125,000.00 installment, and
should Ms. Francis receive at least a $200,000.00 life insurance bene-
fit payable to her as a beneficiary by reason of Mr. Fucito’s death,
then “[Mr. Fucito’s] estate is not liable for the payment of any bal-
ance due to [Ms. Francis] under this distributive award.” However,
in the event that Ms. Francis did not receive at least $200,000.00 in
life insurance proceeds, then Mr. Fucito’s “estate shall be liable for
the payment of any balance due to [Ms. Francis] under this dis-
tributive award.”

Mr. Fucito paid the first $125,000.00 installment in October 1992.
He also completed payment of the thirty-six monthly installments of
$1,500.00 on 13 September 1995. Just prior to receiving her thirty-
sixth monthly payment, Ms. Francis wrote a letter to Mr. Fucito elect-
ing to forego immediate payment of the second $125,000.00 install-
ment and instead continue receiving the $1,500.00 monthly
installments. Realizing that as of January 2003 he would have paid
Ms. Francis a second $125,000.00 in $1,500.00 installments, in
December 2002 Mr. Fucito sent a warranty deed to Ms. Francis for her
to sign pursuant to the settlement. Ms. Francis refused, stating that
the plain language of her election obligated Mr. Fucito to continue
making payments until she requested a $125,000.00 payment or one of
them died. Since none of those triggering events had happened, she
was not obligated to sign the deed.

On 2 June 2003 Mr. Fucito instituted a declaratory judgment
action asking the district court to interpret the parties’ rights and
obligations under the incorporated settlement agreement. He con-
tended that he had fully paid the distributive award and was now enti-
tled to have Ms. Francis sign the deed. He further argued that any
interpretation to the contrary, in particular Ms. Francis’s interpreta-
tion of his obligation, was contrary to law, the parties’ intent, and
inconsistent with the settlement agreement as a whole. He asked the
court to determine whether the distributive award had been paid in
full; whether he had fully complied with the conditions set out in the
“Real Property” section of the agreement; whether Ms. Francis had a
duty to sign a deed to him transferring her interest in the former mar-
ital home; and whether he had a continuing duty to pay the distribu-
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tive award. In turn, Ms. Francis filed a motion for summary judgment,
a motion to dismiss for failure to state a claim upon which relief
could be granted, and a motion for judgment on the pleadings.

In its order entered 24 June 2004, the district court interpreted
the parties’ incorporated agreement and agreed with Mr. Fucito. The
district court found that if the parties intended the monthly payments
to be a distributive award—thus having no tax consequences—and
also intended to waive alimony, then Ms. Francis’s election to receive
a monthly payment of $1,500.00 must be read as spreading the second
$125,000.00 installment over a number of months rather than having
it paid all at once. The district court found that under Ms. Francis’s
interpretation of the agreement the monthly payments were indefi-
nite, were not necessarily related to her interest in the home, and
under North Carolina law could not be considered a distributive
award. Since the parties agreed to waive alimony, agreed to a prop-
erty settlement “consistent with the concept of equitable distribu-
tion”, intended to have no adverse tax consequences, and also
intended to have the agreement interpreted according to the laws of
this state, then the only interpretation consistent with the parties’
intent was that the continued monthly payments were credits toward
the second $125,000.00 installment. Accordingly, the district court
found that Mr. Fucito had paid a total distributive award of
$304,000.00 and that was the extent of his obligation under the set-
tlement agreement. Further, the district court denied all of Ms.
Francis’s motions and ordered her to convey her interest in the for-
mer marital home to Mr. Fucito within ten days. Ms. Francis appeals.

Since Ms. Francis raises the issue that the district court lacked
subject matter jurisdiction to hear the declaratory judgment action,
we will address it first. She argues that when the separation agree-
ment, a contract, was incorporated into the consent divorce judg-
ment, the resulting judgment could not fall under any category enu-
merated in section 1-254, which lists the subject matters of which a
court may hear a declaratory judgment action.

While a “contract or other writings constituting a contract” is
enumerated as one of the instruments a court can interpret pursuant
to a declaratory judgment action, Ms. Francis is correct that a con-
sent judgment is not so listed.

Any person interested under a deed, will, written contract or
other writings constituting a contract, or whose rights, status or
other legal relations are affected by a statute, municipal ordi-
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nance, contract or franchise, may have determined any question
of construction or validity arising under the instrument, statute,
ordinance, contract, or franchise, and obtain a declaration of
rights, status, or other legal relations thereunder.

N.C. Gen. Stat. § 1-254 (2003). However, our Supreme Court has long
held that “a judgment by consent is but a contract between the par-
ties put upon the record with the sanction and approval of the Court
....” Yount v. Lowe, 288 N.C. 90, 96, 215 S.E.2d 563, 567 (1975). In
fact, in Hemric v. Groce, this Court held that a consent judgment is a
contract and a party to a consent judgment may file an independent
action for a declaratory judgment regarding the interpretation of the
contract underlying the judgment. 154 N.C. App. 393, 397-98, 572
S.E.2d 254, 257 (2002) (citing Home Health and Hospice Care, Inc. v.
Meyer, 88 N.C. App. 257, 262, 362 S.E.2d 870, 873 (1987)); see also
Ibele v. Tate, 163 N.C. App. 779, 782, 594 S.E.2d 793, 795 (2004). But
the facts of this case involve a consent divorce judgment with an
incorporated settlement agreement, a situation set out as an excep-
tion to the general rule noted in Hemric. See id., 154 N.C. App. at 397
n.3, 572 S.E.2d at 257.

In Walters v. Walters, 307 N.C. 381, 386-87, 298 S.E.2d 338, 342
(1983), for practical considerations, our Supreme Court fashioned a
“one-size fits all” rule applicable to incorporated settlement agree-
ments in the area of domestic law, holding that when parties present
their separation agreement to the court for approval, the agreement
will no longer be considered a contract between the parties, but
rather a court-ordered judgment. Ms. Francis argues that since their
settlement agreement is a court-ordered judgment, the district court
did not have jurisdiction to “modify” it under the auspices of a
declaratory judgment action. Instead, Mr. Fucito should have sought
an action for contempt. See Walters, 307 N.C. at 386, 298 S.E.2d at 342
(enforcement shall be by contempt).

While we may disagree with Ms. Francis that the district court
“modified,” in the legal sense, any aspect of the parties’ agreement
rather than “interpreted” it, we nonetheless agree with her claim. In
Doub v. Doub, 68 N.C. App. 718, 719-20, 315 S.E.2d 732, 734 (1984),
aff’d as modified, 313 N.C. 169, 326 S.E.2d 259 (1985), this Court
reviewed a breach of contract action and held that although Walters
did not apply to the parties’ incorporated separation agreement, even
if it did, plaintiff still had an election under Walters to bring inde-
pendent actions under contract. Our Supreme Court affirmed the
holding of Doub in a per curiam opinion but disavowed the language
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regarding an election of remedies under Walters. Instead the Court
stated, “[t]he parties to a consent judgment controlled by Walters do
not have an election to enforce such judgment by contempt or to pro-
ceed in an independent action in contract.” Doub v. Doub, 313 N.C.
169, 171, 326 S.E.2d 259, 260-61 (1985) (emphasis in original). Rather,
“[t]hese court ordered separation agreements, as consent judgments,
are modifiable, and enforceable by the contempt powers of the court,
in the same manner as any other judgment in a domestic relations
case.” Id. at 170-71, 326 S.E.2d at 260 (quoting Walters, 307 N.C. at
386, 298 S.E.2d at 342). While the Court did not specifically exclude
the remedy of a declaratory judgment action, we find the Court’s lan-
guage persuasive.

The Supreme Court in Doub specifically prohibited “independent
action[s] in contract.” This Court in Hemric and Ibele referred to a
declaratory judgment action as “an independent action,” one that
arises out of contract. See Hemric, 154 N.C. App. at 398, 572 S.E.2d at
257; Ibele, 163 N.C. App. at 782, 594 S.E.2d at 795; see also Home
Health, 88 N.C. App. at 262, 362 S.E.2d at 873 (1987) (“A declaratory
judgment is a separate and independent action to have the court
‘declare rights, status, and other legal relations, whether or not fur-
ther relief is or could be claimed.”” (quoting N.C. Gen. Stat. § 1-253
(2003)). Were we to allow Mr. Fucito to bring an independent declara-
tory judgment action to “interpret” the parties’ consent divorce judg-
ment, at best we would be adding an unnecessary nuance to a now
settled area of the law, and at worst we would violate the mandate of
the Supreme Court in Doub.

Thus, Mr. Fucito can bring an action for contempt, arguing that
according to the judgment Ms. Francis is under an obligation to sign
the deed. However, on these specific facts, it is unclear if that remedy
will be adequate for the parties. For if the previous judgment of the
court is ambiguous, as Mr. Fucito contends, then

the law with respect to ambiguous judgments is not very well-
developed in our State. What little law there is can be sum-
marized as follows: Where a judgment is ambiguous, and thus
susceptible to two or more interpretations, our courts should
adopt the interpretation that is in harmony with the law appli-
cable to the case.

Blevins v. Welch, 137 N.C. App. 98, 101-02, 527 S.E.2d 667, 670 (2000)
(citation omitted). And further, “[i]f the prior order is ambiguous such
that a defendant could not understand his respective rights and obli-
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gations under that order, he cannot be said to have ‘knowledge’ of
that order for purposes of contempt proceedings.” Id. at 103, 527
S.E.2d at 671.

Nonetheless, in light of Walters and Doub, we are compelled to
resolve some ambiguity regarding the power of the court on con-
tempt proceedings to construe or interpret a prior consent divorce
judgment in Mr. Fucito’s favor. This Court held in Home Health that
a court had no authority on contempt proceedings to construe or
interpret a prior consent judgment. 88 N.C. App. at 262, 362 S.E.2d at
873 (“A declaratory judgment action may not be commenced by a
motion in the cause, any more than can an action to modify or reform
a consent judgment.”) (citing Holden v. Holden, 245 N.C. 1, 95 S.E.2d
118 (1956)). However, in Blevins the Court seemingly rejected a sim-
ilar argument.

[D]efendants contend the trial court impermissibly transformed
the contempt action that was before it into a declaratory judg-
ment action by considering whether the easement awarded in the
1983 judgment included both the Mountain and Center roads. We
find this argument to be without merit. A contempt proceeding
requires willful violation of a prior court order or judgment.
Hancock v. Hancock, 122 N.C. App. 518, 523, 471 S.E.2d 415, 418
(1996). As such, an interpretation of the prior court order in this
case was required.

Blevins, 137 N.C. App. at 100-01, 527 S.E.2d at 670. With the limitation
of remedies stated in Walters and Doub for disputes arising from set-
tlement agreements incorporated into consent divorce judgments, we
agree with the Court in Blevins and hold that the trial court has the
authority under those circumstances to construe or interpret an
ambiguous consent judgment. When doing so, however, it is ap-
propriate to consider normal rules of interpreting or construing
contracts. See Holcomb v. Holcomb, 132 N.C. App. 744, 513 S.E.2d
807 (1999); 3 Suzanne Reynolds, Lee’s North Carolina Family Law
§ 14.32e (5th ed. 2002).

Having determined that the district court lacked subject matter
jurisdiction over a declaratory judgment action to interpret the par-
ties’ obligations arising from their incorporated settlement agree-
ment, we vacate the district court’s order. We note, though, that the
parties are not without further remedy regarding their perceived obli-
gations under the agreement.
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Vacated.

Judges CALABRIA and GEER concur.

EUGENE TUCKER BUILDERS, INC., aNp EUGENE TUCKER, PLAINTIFFS V. FORD
MOTOR COMPANY, DEFENDANT

No. COA05-72
(Filed 20 December 2005)

Motor Vehicles; Warranties— breach of express warranty—
vehicle lease

The trial court did not err by granting summary judgment in
favor of defendant lessor on plaintiff lessee’s claim seeking reme-
dies under N.C. Gen. Stat. § 20-351 et seq. of the New Motor Ve-
hicles Warranties Act, because: (1) plaintiff has not forecast evi-
dence that his vehicle failed to conform to the express warranty,
and thus, his claim is lacking in an essential element; (2) defend-
ant has established that a non-Ford part was installed on plain-
tiff’s vehicle, that this part is excluded from coverage under the
express warranty, and the damage to the vehicle was caused by
the non-Ford part; (3) plaintiff’s affidavit does not create an issue
of material fact regarding whether the manufacturer of the anti-
theft device, DEI, was a Ford-authorized manufacturer when the
affidavit does not satisfy the personal knowledge requirement of
N.C.G.S. § 1A-1, Rule 56(e), and thus, it could not have been con-
sidered by the trial court in ruling on the summary judgment
motion; and (4) both of defendant’s two affidavits state that the
information is based on the affiant’s personal knowledge of Ford-
authorized manufacturers through employment positions.

Judge HUDSON dissenting.

Appeal by plaintiffs from order entered 19 July 2004 by Judge
Robert P. Johnston in Lincoln County Superior Court. Heard in the
Court of Appeals 15 September 2005.

Sigmon, Sigmon & Isenhower, by W. Gene Sigmon, for
plaintiffs-appellants.

Maupin Taylor, PA., by M. Keith Kapp and Kevin W. Benedict,
Sfor defendant-appellee.
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ELMORE, Judge.

Eugene Tucker Builders, Inc. and Eugene Tucker (plaintiff)
appeal an order of the trial court granting summary judgment in favor
of Ford Motor Company (defendant). On 2 January 2001 plaintiff
leased a new Lincoln Navigator from Town Square, an authorized
Ford dealership in Lincolnton, North Carolina. Defendant provided
the vehicle with an express warranty, the “New Vehicle Limited
Warranty.” This warranty applied for four years or 50,000 miles,
whichever occured first, and covered all parts except tires that are
defective in factory-supplied materials or workmanship. The war-
ranty stated that it did not cover damage caused by “non-Ford parts
installed after the vehicle leaves Ford’s control.”

At the time of the lease, on 2 January 2001, plaintiff requested
that Town Square install a remote start system in the vehicle. On 3
January 2001 Southland Dealer Services (Southland) sold and de-
livered a remote start system and an anti-theft bypass, which is a
device that connects the remote start system to the wvehicle.
Southland is an authorized Ford parts distributor located in
Charlotte. Southland did not install either the remote start system or
the anti-theft bypass. Instead, Mobile Environment, Inc. (Mobile
Environment) installed the remote start system shipped by
Southland. Mobile Environment also installed an anti-theft bypass,
but this device was not the one manufactured by Ford and shipped by
Southland. The anti-theft device was manufactured by Directed
Electronics, Inc. (DEI).

Within one week of accepting delivery of the vehicle, plaintiff
began experiencing problems with the vehicle’s electrical system.
Plaintiff alleged that the vehicle alarm began to go off every thirty
minutes and that the vehicle would suddenly stall while driving on the
road. Plaintiff also alleged that he returned the vehicle to Town
Square on eight or nine occasions for repair, most recently in
December of 2002. By letter dated 7 March 2003 plaintiff informed
defendant of his intention to pursue remedies under N.C. Gen. Stat.
§ 20-351 et seq., the New Motor Vehicles Warranties Act. In compli-
ance with the statute, plaintiff requested that defendant cure the
alleged defects within 15 days of receipt of the letter.

During this cure period, the vehicle was transported to an author-
ized Ford dealership in Fort Mill, South Carolina. Technicians at the
Fort Mill dealership removed the remote start system and the anti-
theft bypass. After removal of these accessories, the vehicle was
transported back to Town Square. A Ford Service Engineer at Town
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Square inspected the vehicle and declared it to be in compliance with
defendant’s express limited warranties.

Plaintiff filed the instant action on 11 July 2003. Defendant
filed its Answer on 16 September 2003 and moved for summary
judgment on 8 March 2004. Following a hearing, the trial court
granted defendant’s motion for summary judgment and dismissed
plaintiff’s action with prejudice. From this order entered 19 July
2004, plaintiff appeals.

The New Motor Vehicles Warranties Act provides that:

When consumer is a lessee, if the manufacturer is unable, after
a reasonable number of attempts, to conform the motor vehicle
to any express warranty by repairing or correcting, or arrang-
ing for the repair or correction of, any defect or condition or
series of defects or conditions which substantially impair the
value of the motor vehicle to the consumer, and which occurred
no later than 24 months or 24,000 miles following original deliv-
ery of the vehicle, the manufacturer shall, at the option of the
consumer, replace the vehicle with a comparable new motor vehi-
cle or accept return of the vehicle from the consumer and refund
the following:

(1) To the consumer:

a. All sums previously paid by the consumer under the terms of
the lease;

b. All sums previously paid by the consumer in connection with
entering into the lease agreement, including, but not limited to,
any capitalized cost reduction, sales tax, license and registration
fees, and similar government charges; and

c. Any incidental and monetary consequential damages.

N.C. Gen. Stat. § 20-351.3(b) (2003). As such, a lessee seeking recov-
ery under this Act must show “(1) the terms of the manufacturer’s
express warranty, (2) that the vehicle failed to conform to those
terms in the warranty, and (3) that after a reasonable number of
attempts to remedy that breach of the warranty (4) the vehicle still
failed to conform.” Taylor v. Volvo North America Corp., 339 N.C.
238, 245, 451 S.E.2d 618, 622 (1994).

Plaintiff assigns error to the trial court’s grant of summary judg-
ment on the basis that issues of material fact exist which should be
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presented to a jury. Specifically, plaintiff contends that the remote
start system and the anti-theft bypass installed on the vehicle were
Ford parts covered by the express warranty. Defendants argue, in
contrast, that the anti-theft bypass was not manufactured by a
Ford-authorized manufacturer and was not installed by a Ford-
authorized installer.

Initially, we note the parties agree that a Ford-authorized parts
distributor, Southland, sold and shipped the accessory parts to Town
Square. The dispute involves the question of whether the company
that manufactured the anti-theft bypass, DEI, is a Ford-authorized
manufacturer such that this part was covered by defendant’s express
warranty. Defendant contends that summary judgment was properly
granted because it is undisputed that a non-Ford part was installed in
the vehicle and the plain language of the express warranty excludes
damage caused by non-Ford parts.! The express warranty provides, in
pertinent part:

WHAT IS NOT COVERED?
Damage Caused By:

¢ non-Ford parts installed after the vehicle leaves Ford’s control.
For example, but not limited to, cellular phones, alarm sys-
tems, and automatic starting systems

Other Items and Conditions Not Covered
Your New Vehicle Limited Warranty does not cover:

e non-Ford parts of your vehicle, for example, parts (including
glass) installed by body builders or manufacturers other than
Ford, or damage to Ford components caused by installation of
non-Ford parts

Defendant cites to a case in another jurisdiction, Malone v.
Nissan Motor Corp., 526 N.W.2d 841 (Wis. Ct. App. 1994), in which an
appellate court determined that an after-market added accessory did
not come within a new vehicle express limited warranty. In Malone,
the plaintiff argued that a spoiler added to a new vehicle by the dealer

1. Defendant also notes that an unauthorized modification by the consumer is an
affirmative defense to a claim under the New Motor Vehicles Warranties Act. See N.C.
Gen. Stat. § 20-351.4 (2003).
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was covered by Nissan’s new vehicle limited warranty. However, the
court determined that there was no evidence that Nissan manufac-
tured the spoiler and, since Nissan’s warranty covered only parts
supplied by Nissan, that the warranty did not include the defective
spoiler. Id. at 843. We also determine that under the express warranty
here, damage caused by non-Ford parts are excluded from Ford’s
express warranty coverage and thus cannot be the basis of relief
under the New Motor Vehicles Warranties Act. If the part was not
manufactured by Ford, then summary judgment was proper in favor
of defendant. Thus, we now consider whether there is evidence in the
instant case that DEI, the manufacturer of one of the accessory parts
installed, was a Ford-authorized manufacturer.

Both parties filed affidavits in connection with the summary
judgment hearing. Defendant submitted to the trial court the
affidavit of Brett Little, who is employed by Ford Motor Company
as an Office Operations Specialist and previously held a position as
Ford Service Engineer. Mr. Little stated that these positions re-
quired his familiarity with Ford-manufactured parts and acces-
sories. Mr. Little stated that, upon his inspection, the remote start
system was a Ford part but the anti-theft bypass was a cheaper
non-Ford part. Mr. Little further stated that plaintiff experienced
problems with the remote start system because the anti-theft by-
pass was not a Ford part.

Plaintiff submitted to the court the affidavit of James R. Rhyne, a
former manager of the Charlotte, North Carolina office of Mobile
Environment. Mr. Rhyne testified that Mobile Environment installed
the anti-theft bypass device in plaintiff’s vehicle and that Mobile
Environment is an authorized service and installation representative
of Ford Motor Company. He also stated that the manufacturer of the
bypass device, DEI, is an authorized manufacturer of Ford Motor
Company electronic systems.

Thereafter, defendant submitted the affidavit of Jim Cooper, an
employee of Visteon Corporation, a parts supplier for Ford Motor
Company. Mr. Cooper stated that he had reviewed the affidavit of
James R. Rhyne. Mr. Cooper stated that, contrary to Mr. Rhyne’s state-
ment, Mobile Environment was not affiliated with Ford in any way
prior to 25 February 2004. Mr. Cooper also stated that DEI manufac-
tures an anti-theft bypass that is compatible with Ford vehicles but
that DEI does not have any relationship with Ford and does not man-
ufacture an anti-theft bypass device for Ford.
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After carefully reviewing the record, we conclude that plaintiff’s
affidavit does not create an issue of material fact regarding whether
the manufacturer of the anti-theft device, DEI, was a Ford-authorized
manufacturer. “[W]hen affidavits are offered in opposition to a
motion for summary judgment, they must ‘be made on personal
knowledge, . . . set forth such facts as would be admissible in evi-
dence, and . . . show affirmatively that the affiant is competent to tes-
tify to the matters stated therein.’ ” Weatherford v. Glassman, 129
N.C. App. 618, 623, 500 S.E.2d 466, 469 (1998) (quoting N.C. Gen.
Stat. § 1A-1, Rule 56(e)). Here, Mr. Rhyne’s affidavit does not indi-
cate how he had personal knowledge that DEI is an authorized Ford
parts manufacturer. It appears that the source of Mr. Rhyne’s infor-
mation is an exhibit attached to his affidavit, which is a diagram pub-
lished by DEI illustrating how to wire an anti-theft bypass to a Ford
vehicle. This document does not establish that DEI is a Ford-author-
ized manufacturer. The document was not published by Ford, and Mr.
Rhyne avers no other affiliation with Ford Motor Company or Ford-
authorized manufacturers. Also, Mr. Rhyne does not assert that his
knowledge is based upon business records that he reviewed in the
course of his employment. Cf. Moore v. Coachmen Industries, Inc.,
129 N.C. App. 389, 396, 499 S.E.2d 772, 777 (1998) (affiant’s state-
ments based upon review of his employer’s business records in
course of his employment satisfied personal knowledge requirement
of Rule 56(e)). As the content of the Rhyne affidavit does not satisfy
the personal knowledge requirement of Rule 56(e), it could not have
been considered by the trial court in ruling on the summary judg-
ment motion. See Strickland v. Doe, 156 N.C. App. 292, 295-96, 577
S.E.2d 124, 128-29 (trial court may not consider portions of affidavit
which were not made on affiant’s personal knowledge), disc. review
denied, 357 N.C. 169, 581 S.E.2d 447 (2003); Hylton v. Koontz, 138
N.C. App. 629, 634, 532 S.E.2d 252, 256 (2000) (“content and context
[of Rule 56 affidavit] must show its material parts are founded on the
affiant’s personal knowledge”), disc. review denied, 353 N.C. 373, 546
S.E.2d 603 (2001).

In contrast, both the Cooper and Little affidavits submitted by
defendant state that the information is based on the affiant’s personal
knowledge. Moreover, the content of each affidavit reveals that the
affiant has personal knowledge of Ford-authorized manufacturers
through employment positions. As the moving party, defendant has
established that a non-Ford part was installed on plaintiff’s vehicle
and that this part is excluded from coverage under the express war-
ranty. Also, defendant has shown that the damage to the vehicle was
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caused by the non-Ford part. Brett Little stated in his affidavit that
plaintiff experienced problems with the remote start system because
the anti-theft bypass was not a Ford part. Plaintiff provides no argu-
ment or forecast of evidence on this point, and thus has not placed
this fact in dispute. As plaintiff has not forecast evidence that his
vehicle failed to conform to the express warranty, his claim is lacking
in an essential element. See Taylor, 339 N.C. at 245, 451 S.E.2d at 622
(lessee must show that vehicle failed to conform to manufacturer’s
express warranty). Accordingly, we hold that the trial court properly
granted summary judgment to defendant.

Affirmed.
Judge LEWIS concurs.
Judge HUDSON dissents.

HUDSON, Judge, dissenting.

Having carefully reviewed the affidavits submitted to the trial
court, I do not agree that plaintiff has failed to forecast an issue of
fact as to whether DEI was a Ford-authorized manufacturer. As the
majority accurately notes, Mr. Rhyne’s affidavit clearly states that
“Mobil Environment installed the bypass device, which is a piece
known as a 555F made by Directed Electronics, Inc., or DEI, also an
authorized manufacturer of Ford Motor Company electronic sys-
tems.” The majority rejects these assertions in the affidavit, on the
basis that the affidavit does not show how Mr. Rhyne had personal
knowledge of these facts. I believe that the additional statements in
the affidavit and the documents attached, which show that Mr. Rhyne
“was the Manager of the Charlotte, North Carolina office of Mobile
Environment, Inc.,” which company installed the parts referred to
above, sufficiently showed a basis for his personal knowledge and
created an issue of fact regarding whether DEI was a Ford-authorized
manufacturer. Thus, I would reverse the grant of summary judgment
on this basis, and I respectfully dissent.



158 IN THE COURT OF APPEALS

N.C. DEP'T OF HEALTH & HUMAN SERVS. Ex reL. JONES v. JONES
[175 N.C. App. 158 (2005)]

N.C. DEPARTMENT OF HEALTH AND HUMAN SERVICES EX REL. AUDREY F.
JONES, PLAINTIFF v. MICHAEL P. JONES, DEFENDANT

No. COA04-1066
(Filed 20 December 2005)

Child Support, Custody, and Visitation— support—URESA—
inconsistent orders

A 1995 North Carolina child support order did not preclude
enforcement of a 1994 Florida order, despite inconsistencies, and
a North Carolina court erred in this proceeding by dismissing a
subsequent Florida request for enforcement of the 1994 order.
Under URESA, there may be more than one valid order even
though the orders are inconsistent; the failure to appeal the 1995
North Carolina order was immaterial because the 1994 Florida
order remained valid and Florida could again seek its enforce-
ment. The North Carolina court was required to give full faith and
credit to the Florida order with respect to past-due amounts
under that order since the child support due under the Florida
order vested when it became due. However, if ongoing child sup-
port is an issue, the trial court must apply the Uniform Interstate
Family Support Act and determine whether the North Carolina or
the Florida order controls and the amount of support due.

Appeal by plaintiff from order entered 13 May 2004 by Judge
Alexander Lyerly in Avery County District Court. Heard in the Court
of Appeals 14 April 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General Gerald K. Robbins, for the State.

Joseph W. Seegers for defendant-appellee.

GEER, Judge.

The North Carolina Department of Health and Human Services
(“DHHS”), on behalf of Audrey F. Jones, appeals from an order of the
trial court dismissing a petition to enforce a child support order
entered in the State of Florida and registered in North Carolina. We
reverse and remand for further proceedings because the Florida
order is still valid, has not been lawfully superceded, and must be
afforded full faith and credit, at least with respect to past-due child
support owed under that order.
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Facts

Michael Jones and Audrey Jones divorced in Florida in 1994. They
had five children. The Marion County Circuit Court of Florida entered
a Final Judgment and Dissolution of Marriage on 26 September 1994
(“the 1994 Florida order”) that provided for child custody, child sup-
port, alimony, and equitable distribution of property. Mr. Jones was
given custody of three of the children, while Ms. Jones received cus-
tody of the other two children. The 1994 Florida order also ordered
Mr. Jones to “pay child support to [Ms. Jones] for the minor children
in her care in the amount of $500.00 per month.”

On 12 July 1995, the State of Florida filed a petition in Avery
County, North Carolina, naming Mr. Jones as the respondent and
requesting (1) the establishment of an order under the Uniform
Reciprocal Enforcement of Support Act (“URESA”) for child support,
medical coverage, and other unspecified costs and (2) the collection
of arrears under URESA. Following a hearing on 25 October 1995, the
district court entered an order on 12 December 1995 (“the 1995 North
Carolina order”) addressing the request for “establishment of an
order for child support, medical coverage and ‘other costs’, as well as
collection of arrearage in the amount of $2,087.00.” After applying the
North Carolina Child Support Guidelines to the parties’ incomes, the
district court found “that [Ms. Jones] would in fact owe [Mr. Jones]
child support” and, therefore, concluded that “[Mr. Jones] shall not be
required to pay child support to [Ms. Jones].” With respect to arrear-
ages, the court observed that the 1994 Florida order establishing the
amount of arrearages was on appeal and determined that resolution
of the question of arrearages should be held in abeyance until after
the Florida Court of Appeals ruled on the appeal.

On 5 March 1997, Mr. Jones filed a motion requesting that the dis-
trict court address the arrearages issues. In its order filed on 26
March 1997 (“the 1997 North Carolina order”), the district court noted
that the 1994 Florida order finding arrearages of $2,087.00 had been
affirmed on appeal, but ruled that Mr. Jones was entitled to a set off
in the amount of $4,591.44—the amount that Ms. Jones owed Mr.
Jones for payment of medical and dental expenses.

On 19 August 2003, the State of Florida, on behalf of Ms. Jones,
filed a Notice of Registration of Foreign Support Order in Avery
County District Court, stating that the 1994 Florida order was being
registered for enforcement. The Notice indicated that Mr. Jones
owed $51,520.77 in arrearages as of 29 July 2003. On 6 January
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2004, the district court entered an order confirming the registration
based in part on the representation of Mr. Jones’ counsel that he did
not contest the registration. The order directed that Ms. Jones
recover from Mr. Jones arrears in the amount of $51,570.20 and that
Mr. Jones begin making payments toward the arrears in the amount
of $500.00 each month.

On 20 February 2004, the court issued an order directing
Mr. Jones to appear and show cause for his failure to comply with the
6 January 2004 order. Subsequently, on 3 March 2004, the district
court entered an amended order confirming registration, but noting
that while defendant did not contest registration, he did intend to
contest the enforcement of the 1994 Florida order. The court
found that defense counsel had not been given an opportunity to
review the 6 January 2004 order and that the order granted more
relief than defense counsel had consented to in open court. The court
re-confirmed registration of the 1994 Florida order, but provided that
issues of enforcement, modification, wage withholding, and arrears
would be determined at a subsequent hearing.

Prior to that hearing, Mr. Jones filed a response to the request for
enforcement, seeking dismissal of that request. After a hearing on 23
April 2004, the Avery County district court, on 13 May 2004, filed an
order (“the 2004 North Carolina order”) dismissing DHHS’ request for
enforcement on the grounds that DHHS/Ms. Jones did not appeal the
1995 North Carolina order or the 1997 North Carolina order. DHHS
has filed a timely appeal from the 2004 North Carolina order.

Discussion

In determining the validity and effect of the 1994 Florida order
and the 1995 North Carolina order, we must apply the law in effect at
that time: URESA, N.C. Gen. Stat. §§ 52A-1 et seq. (1994) (repealed
1996). See New Hanover County v. Kilbourne, 157 N.C. App. 239,
244 578 S.E.2d 610, 614 (2003) (“URESA is still applicable to deter-
mine the validity of an order originally entered when URESA was in
effect....”). Under URESA, a party who had obtained a child support
order in another state had two options if the child support payor was
residing in North Carolina: (1) the party could seek establishment of
a de novo order for child support or (2) the party could seek registra-
tion of his or her foreign support order.

Following the filing of a complaint for support pursuant to
URESA, if the North Carolina court “[found] a duty of support, it
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[could] order the defendant to furnish support or reimbursement
therefore and subject the property of the defendant to such order.”
N.C. Gen. Stat. § 52A-13 (1994). URESA, however, further provided
that “[i]f the duty of support is based on a foreign support order, the
obligee has the additional remedies provided in the following sec-
tions.” N.C. Gen. Stat. § 52A-25 (1994) (emphasis added). Those addi-
tional remedies included registration of the foreign support order,
N.C. Gen. Stat. § 52A-26 (1994), and income withholding, N.C. Gen.
Stat. § 52A-30.1 (1994). See also John L. Saxon, “Reconciling”
Multiple Child Support Orders Under UIFSA and FFCCSOA: The
Twaddell, Roberts, and Dunn Cases, 11 Fam. L. Bull. (Inst. of Gov't,
U.N.C. at Chapel Hill), 18 n.52, June 2000 (observing that rather than
registering the foreign support order, a parent could file a petition
under URESA “asking the court of a ‘responding’ state to establish a
new (‘de novo’) child support order”).

Thus, as this Court explained in 1997, “[ulnder URESA, a state
had jurisdiction to establish, vacate, or modify an obligor’s support
obligation even when that obligation had been created in another
jurisdiction.” Welsher v. Rager, 127 N.C. App. 521, 524, 491 S.E.2d 661,
663 (1997) (emphasis added). See also Twaddell v. Anderson, 136
N.C. App. 56, 62-63, 523 S.E.2d 710, 715 (1999) (“Under URESA, a sub-
sequent order [in North Carolina] does not necessarily nullify a prior
order [from another state]. . . . [Under URESA, more than one state
could have simultaneous jurisdiction over a case.”), disc. review
denied, 351 N.C. 480, 543 S.E.2d 510 (2000). As a result, under
URESA, “a case may involve more than one valid child support order
even though the orders may be inconsistent in their terms.”
Kilbourne, 157 N.C. App. at 245, 578 S.E.2d at 614.

DHHS argues that, regardless of URESA, the Full Faith and Credit
for Child Support Orders Act (“FFCCSOA™), 28 U.S.C. § 1738B (2000),
effective 20 October 1994, deprived a North Carolina court of subject
matter jurisdiction to enter an order inconsistent with a foreign
state’s child support order. The 1994 version of the FFCCSOA
required “that state courts afford ‘full faith and credit’ to child sup-
port orders issued in other states and refrain from modifying or issu-
ing contrary orders except in limited circumstances.” State ex rel.
Harnes v. Lawrence, 140 N.C. App. 707, 710, 5638 S.E.2d 223, 225
(2000). The FFCCSOA thus presumes that a party has sought to
enforce a foreign state’s child support order. As a leading North
Carolina family law commentator has pointed out, “The FFCCSOA
applies only to child support orders and deals only with recognizing
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and enforcing foreign child support orders, not with establishing
them.” Suzanne Reynolds, 2 Lee’s North Carolina Family Law
§ 11.58 (5th ed. 1999).

In this case, in 1995, Florida did not seek registration of the 1994
Florida order. Instead, it sought “establishment of an order (URESA)”
for child support, medical coverage, and other costs. (Emphasis
added.) Left unchecked were the boxes in the form petition for
“enforcement of existing order” and “registration of foreign sup-
port order.” Since Florida sought establishment of a de novo order,
the FFCCSOA had no bearing on the North Carolina court’s juris-
diction in 1995.

The fact that the North Carolina court had jurisdiction in 1995
under URESA to enter the de novo child support order does not, how-
ever, answer the question whether the 1995 North Carolina order
precluded enforcement of the 1994 Florida order. As this Court has
previously held, “[ulnder URESA, a subsequent [child support] order
does not necessarily nullify a prior order.” Twaddell, 136 N.C. App. at
62, 523 S.E.2d at 715. “This Court has previously determined that a
subsequent URESA order nullifies a prior order only if it specifically
so provides.” Kilbourne, 157 N.C. App. at 245, 578 S.E.2d at 614. See
also N.C. Gen. Stat. § 52A-21 (1994) (repealed 1996) (a support order
of this State does not nullify a support order by a court of any other
state “unless otherwise specifically provided by the court”). While a
foreign support order remains in effect, its terms may still later be
enforced in other states that have issued contrary orders. Kilbourne,
157 N.C. App. at 247-48, 578 S.E.2d at 616 (holding that an Oregon
child support order was enforceable in North Carolina despite a pre-
vious, inconsistent child support order entered by a North Carolina
court); Twaddell, 136 N.C. App. at 63-64, 523 S.E.2d at 716 (holding
that where the North Carolina order did not supercede a California
order under URESA, the California order was still valid and could be
enforced in this state).

No language in the 1995 North Carolina order can be construed as
specifically providing for nullification of the 1994 Florida order.!
Accordingly, the 1994 Florida order is still valid and enforceable and
the 1995 North Carolina order did not prevent the State of Florida
from seeking enforcement of its order in North Carolina at a later
date. See Stephens v. Hamrick, 86 N.C. App. 556, 559-60, 358 S.E.2d

1. We do not address whether the FFCCSOA would preclude nullification of the
prior order because that issue is not presented by this case.
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547, 549 (1987) (holding that plaintiff was entitled to enforce a South
Carolina child support order in this state and collect arrearages under
that order even though a contrary child support order was also in
effect in North Carolina). Ms. Jones’ failure to appeal from the 1995
North Carolina order is immaterial, since the 1994 Florida order
remained valid and in effect after the North Carolina district court
issued its de novo order. Id. (holding that plaintiff’s acquiescence in
the North Carolina order did not preclude enforcement of the South
Carolina order). Accordingly, the trial court erred in dismissing
DHHS'’ request for enforcement of the 1994 Florida order.

Once there is a determination that two valid URESA orders exist,
a court “must focus on the relief sought by the plaintiff” in order to
determine how next to proceed. Kilbourne, 157 N.C. App. at 245, 578
S.E.2d at 614. In this case, DHHS seeks collection of arrearages and
also ongoing enforcement of the 1994 Florida order. The two types of
relief each require a different analysis.

With respect to arrearages, the trial court need not decide which
of the valid URESA orders controls because if the other state (in this
case, Florida) has “provided that the past-due child support amounts
are vested,” then “the court must give full faith and credit to the other
state’s order and enforce the past-due support obligation” subject to
the defense of statute of limitations. Id., 578 S.E.2d at 615. DHHS
claims that the arrearages owed under the 1994 Florida order as of 29
July 2003 amount to $51,520.77, including the $2,087.00 that was the
subject of the 1997 North Carolina order. Florida law provides that
past-due child support is a vested right. See Kutz v. Fankhanel, 608
So. 2d 873, 877 (Fla. Dist. Ct. App. 1992) (“[T]he long accepted gen-
eral rule in Florida is that past due and unpaid child support pay-
ments become ‘vested’ and are unmodifiable retroactively.”). Since
the child support due under the 1994 Florida order vested when it
became due, this State must give full faith and credit to the Florida
order and enforce the past-due child support obligation. Kilbourne,
157 N.C. App. at 245, 578 S.E.2d at 615.

We hold, however, that Ms. Jones’ failure to appeal from the 1997
North Carolina order precludes recovery of the $2,087.00 arrearage.
In the 1997 North Carolina order, the district court gave full faith and
credit to the $2,087.00 arrearage affirmed on appeal in Florida, but
then enforced the terms of the 1994 Florida order that required Ms.
Jones to pay for half of the children’s medical expenses. The district
court offset the amount Ms. Jones owed Mr. Jones for medical expen-
ditures against the arrearages then owed by Mr. Jones. Since the
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amount owed by Ms. Jones exceeded the child support arrearages of
Mr. Jones, the court ruled that Ms. Jones was not entitled to recover
any portion of the $2,087.00. This order was never appealed and is,
therefore, final and binding with respect to the $2,087.00 in arrear-
ages previously sought.

DHHS appears also to seek ongoing enforcement of the 1994
Florida order. With respect to ongoing child support obligations, the
district court must apply the current law—the Uniform Interstate
Family Support Act (“UIFSA”)—to determine whether the North
Carolina or Florida order controls and the amount of support due.

If the case involves, in full or in part, the question of prospec-
tive payment of child support, then the court must apply UIFSA
and FFCCSOA to the URESA orders for the purpose of reconcil-
ing the orders and determining which one order will control the
obligor’s prospective obligation.

Id. at 246, 578 S.E.2d at 615. Thus, on remand the trial court should
determine whether ongoing child support is an issue, and, if so, deter-
mine the amount of any prospective child support obligation in
accordance with UIFSA and the FFCCSOA.

Reversed and remanded.

Judges WYNN and CALABRIA concur.

ABL PLUMBING AND HEATING CORPORATION, PLAINTIFF-APPELLANT V. BLADEN
COUNTY BOARD OF EDUCATION, anp SHULLER FERRIS LINDSTROM &
ASSOCIATES, DEFENDANTS-APPELLEES

No. COA05-14
(Filed 20 December 2005)

1. Statutes of Limitation and Repose— contract claim by sub-
contractor—accrual

A contract claim by a subcontractor accrued when plain-
tiff became aware of its injury and was barred by the statute of
limitations. Plaintiff’'s policy argument for changing the ac-
crual date to substantial completion is better addressed to the
General Assembly.
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2. Warranties— breach of implied warranty claim by subcon-
tractor—statute of limitations—accrual of claim

Any damage suffered after the accrual of a plumbing subcon-
tractor’s claim for breach of implied warranty merely aggravated
the original injury, and the statute of limitations barred the claim.

Appeal by plaintiff from order dated 27 October 2004 by Judge
Ola M. Lewis in Superior Court, Bladen County. Heard in the Court of
Appeals 14 September 2005.

Safran Law Offices, by Perry R. Safran and Brian J.
Schoolman, for plaintiff-appellant.

Tharrington Smith, L.L.P., by Michael Crowell and Rod Malone,
Sor defendant-appellee Bladen County Board of Education.

Womble Carlyle Sandridge & Rice, PLLC, by Matthew S. Healey,
and Allison B. Schafer for the North Carolina School Board
Association, and James B. Blackburn for the North Carolina
Association of County Commissioners, amicus curiae.

McGEE, Judge.

ABL Plumbing & Heating Corporation (plaintiff) entered into a
contract with the Bladen County Board of Education (the Board of
Education) on 15 December 1999. Under the contract, plaintiff agreed
to perform plumbing work on the East Bladen High School construc-
tion project (the project) for the Board of Education. Sigma
Construction Company (Sigma) was the original general contractor
for the project. Shuller Ferris Lindstrom & Associates (Shuller) was
the architect for the project and the Board of Education’s represen-
tative throughout the project.

Sigma filed a petition in bankruptcy and defaulted on its obliga-
tions as general contractor on 1 March 2001. The Board of Education
declared Sigma to be in default in April 2001. Plaintiff continued to
work on the project through 13 April 2001, when the Board of
Education halted work on the project. Plaintiff submitted its first
claim to the Board of Education on 24 April 2001 in the amount of
$223,252.37. The claim was for damages allegedly suffered as a result
of Sigma’s default and was to be submitted to Sigma’s surety. Plaintiff
did not receive a response to its claim.

The Board of Education directed plaintiff to resume work on the
project on 11 June 2001. However, plaintiff informed the Board of
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Education on 18 June 2001 that it would not resume work until issues
concerning “the job completion date, schedule and change order
amount for damages incurred” by plaintiff were resolved by the
Board of Education or by Sigma’s surety.

Plaintiff and the Board of Education entered into a remobilization
agreement on 31 July 2001. The remobilization agreement stated that
“[plaintiff] intend[ed] to file a claim against [the Board of Education]
regarding the alleged damages” incurred by plaintiff “as a result of
Sigma’s default on the [p]roject and the subsequent suspension of
work.” Paragraph seven of the remobilization agreement specified
that if plaintiff wished to pursue a claim related to Sigma, it would
submit a formal claim to the Board of Education by 31 August 2001.
The remobilization agreement also provided that “[t]his agreement
shall not be construed as a release of any claims or defenses [the
Board of Education] and [plaintiff] have or may have in the future
relating to damages incurred on the [p]roject.” Plaintiff resumed
work on the project in August 2001.

Plaintiff submitted a second claim to the Board of Education in
the amount of $261,456.83, on 31 August 2001. The amount of plain-
tiff’s 31 August 2001 claim differed in amount from the 24 April 2001
claim. However, the categories of the damages in the two claims were
the same. The Board of Education rejected plaintiff’s second claim on
28 September 2001.

Plaintiff filed a complaint on 26 August 2003 alleging various
claims against the Board of Education and Shuller. However, plaintiff
voluntarily dismissed its claims against Shuller on 28 October 2004.

Plaintiff alleged the Board of Education breached its contract
with plaintiff by failing to properly supervise Sigma. Specifically,
plaintiff alleged that

[the Board of Education] and Shuller . . . were aware that [Sigma]
was in breach of its contract with [the Board of Education]
and that said breach included but was not limited to abandoning
the project schedule, performance of its work without plan or
coordination, and the presence of project-wide evidence of defec-
tive workmanship.

Plaintiff further alleged “[the Board of Education] and
Shuller . . . failed to respond to [Sigma’s] Breach of Contract in
a timely manner by allowing [Sigma’s] material breach to continue.”
Plaintiff also alleged the Board of Education breached its contract
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by failing to pay the contract balance to plaintiff in June 2002.
Plaintiff also alleged that “[p]rior to and after [Sigma’s] bankruptcy
filing, the [Board of Education] . . . failed to adequately monitor the
project’s progress. . . . Such failures includ[ed] . . . [a] failure to pro-
vide adequate contract drawings and specifications.” Accordingly,
plaintiff alleged that the Board of Education breached an implied
warranty because the “drawings, plans, specifications and bidding
documents furnished by [the Board of Education] were not sufficient
for their intended purpose.”

The Board of Education filed a motion for summary judgment
dated 15 October 2004. In support of its motion, the Board of
Education argued, inter alia, that plaintiff’s claims were barred by
the applicable statute of limitations. The trial court granted partial
summary judgment for the Board of Education on plaintiff’s breach of
contract claim. The trial court noted that “[w]ith respect to Plaintiff’s
Breach of Contract Claim, the sole issue remaining for trial [was]
whether Plaintiff [was] entitled to its contract balance.” The trial
court granted summary judgment for the Board of Education on
plaintiff’s entire breach of warranty claim. Plaintiff appeals.

L

[1] Plaintiff argues the trial court erred in granting partial summary
judgment for the Board of Education on plaintiff’s breach of contract
claim to the extent the trial court ruled that plaintiff’s claim was
barred by the applicable statute of limitations. The parties do not dis-
pute the applicable statute of limitations period was two years. See
N.C. Gen. Stat. § 1-63(1) (2003) (stating that a two-year limitations
period applies to “[a]n action against a local unit of government upon
a contract, obligation or liability arising out of a contract, express or
implied”). The parties disagree as to the accrual date of plaintiff’s
breach of contract claim.

Summary judgment is proper when “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any ma-
terial fact and that any party is entitled to a judgment as a matter of
law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2003). On an appeal from a
grant of summary judgment, our Court must determine “whether
there is any genuine issue of material fact and whether the moving
party is entitled to a judgment as a matter of law.” Bruce-Terminix
Co. v. Zurich Ins. Co., 130 N.C. App. 729, 733, 504 S.E.2d 574, 577
(1998). We must view the evidence in the light most favorable to the
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nonmoving party. Id. If a plaintiff’s claim is barred by the running of
the applicable statute of limitations, summary judgment in favor of a
defendant is appropriate. McCutchen v. McCutchen, 170 N.C. App. 1,
5, 612 S.E.2d 162, 165 (2005).

It is a well-settled rule in North Carolina that a cause of action for
breach of contract accrues, and the statute of limitations period
begins to run, “[a]s soon as the injury becomes apparent to the
claimant or should reasonably become apparent|[.]” Liptrap v. City of
High Point, 128 N.C. App. 353, 355, 496 S.E.2d 817, 819, disc. review
denied, 348 N.C. 73, 505 S.E.2d 873 (1998) (citing Pembee Mfg. Corp.
v. Cape Fear Constr. Co., 313 N.C. 488, 493, 329 S.E.2d 350, 354
(1985)). Further damage incurred after the date of accrual is only an
aggravation of the original injury and does not restart the statutory
limitations period. Id.

Plaintiff asks this Court to adopt a new rule applicable to actions
on construction contracts, under which a cause of action would not
accrue until substantial completion of performance. Plaintiff cites
public policy reasons for this requested change. Specifically, plaintiff
argues that a change in the accrual date of actions on construction
contracts would encourage completion of construction projects and
avoid abandonment and litigation. Plaintiff also argues that a change
in the law would encourage nonjudicial resolutions of controversies.
However, plaintiff’s policy arguments are more appropriately
addressed to the General Assembly.

In the present case, plaintiff claimed the Board of Education
breached its contract with plaintiff as a result of the Board of
Education’s failure to adequately supervise Sigma. Sigma defaulted
on its obligations as general contractor for the project on 1 March
2001. Therefore, any breach of contract arising out of Sigma’s actions
or omissions should have accrued by 1 March 2001. Also, the record
tends to show that plaintiff was aware of its injury at least by 24 April
2001 when plaintiff submitted its first claim to the Board of
Education for damages allegedly suffered as a result of Sigma’s
default. Accordingly, plaintiff’s cause of action for breach of contract
accrued at the latest by 24 April 2001. Any subsequent damage
allegedly suffered by plaintiff merely aggravated plaintiff’s origi-
nal injury. See Liptrap, 128 N.C. App. at 355, 496 S.E.2d at 819.
Because plaintiff did not file its action until 26 August 2003, plain-
tiff’s breach of contract claim was barred by the applicable two-
year statute of limitations. Accordingly, the trial court did not err in
granting partial summary judgment for the Board of Education. Be-
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cause we hold that plaintiff’s claim was statutorily barred, we need
not address the other potential grounds for the trial court’s grant of
partial summary judgment.

IL.

[2] Plaintiff also argues the trial court erred by granting summary
judgment for the Board of Education on plaintiff’s breach of warranty
claim. “[A] construction contractor who has followed plans and spec-
ifications furnished by the owner, or his architect or engineer, will not
be responsible for consequences of defects in those plans or specifi-
cations.” Gilbert Engineering Co. v. City of Asheville, 74 N.C. App.
350, 362, 328 S.E.2d 849, 857, disc. review denied, 314 N.C. 329, 333
S.E.2d 485 (1985). The rationale for the rule is that “there is an
implied warranty by the owner that the plans and specifications are
suitable for the particular purpose, and that if they are complied
with[,] the completed work will be adequate to accomplish the
intended purpose.” Id. at 363, 328 S.E.2d at 857. A party asserting
such a claim must show that “the plans and specifications were
adhered to, that they were defective, and that the defects were the
proximate cause of the deficiency in the completed work.” Id.

In Battle Ridge Cos. v. N.C. Dep’t of Transp., 161 N.C. App. 156,
160, 587 S.E.2d 426, 429 (2003), disc. review denied, 3568 N.C. 233, 594
S.E.2d 191 (2004), our Court noted that “plans and specifications con-
stitute ‘positive representations upon which [a contractor is] justified
in relying.’ ” Id. (quoting Lowder, Inc. v. Highway Comm., 26 N.C.
App. 622, 638, 217 S.E.2d 682, 692, cert. denied, 288 N.C. 393, 218
S.E.2d 467 (1975)). We further recognized that “ ‘a contracting agency
which furnishes inaccurate information as a basis for bids may be
liable on a breach of warranty theory[.]’ ” Id. (quoting Lowder, Inc.,
26 N.C. App. at 638, 217 S.E.2d at 692).

In the present case, plaintiff alleged the following:

15. Prior to and after [Sigma’s] bankruptcy filing, [the Board of
Education] through [its] architect representative, Shuller . . .
failed to adequately monitor the project’s progress. Such fail-
ures include, but were not limited, to: failure to timely review
change orders, failure to monitor project progression, and
failure to provide adequate contract drawings and specifica-
tions. All such failures of [the Board of Education] operated
to hinder the work of [plaintiff] on the [p]roject.



170 IN THE COURT OF APPEALS

ABL PLUMBING & HEATING CORP. v. BLADEN CTY. BD. OF EDUC.
[175 N.C. App. 164 (2005)]

37. [The Board of Education] had a duty to provide [p]laintiff . . .
with drawings, plans, specification[s], bidding documents
and other information free of defects and omissions.
[Plaintiff] was entitled to rely and did rely upon the adequacy
of the bidding documents, plans and specification[s]. The
drawings, plans, specifications and bidding documents fur-
nished by [the Board of Education] were not sufficient for
their intended purpose.

38. [The Board of Education], despite [its] awareness that the
Designer/Engineer failed to perform his contract, failed to
make allowances to [plaintiff] and has unreasonably and
unjustly failed to extend the time for [plaintiff’s] performance
on the contract and provide payment for [plaintiff’s]
expenses suffered on the project.

39. As a result of the above mentioned defects and omissions,
[the Board of Education] breached its duty and as a result of
said breach of warranty, [p]laintiff . . . has incurred costs and
expenses and has been damaged in an amount in excess of
Ten Thousand Dollars ($10,000.00) in an amount to be proven
at trial at the highest interest rate allowed by law with inter-
est accruing from the date of breach, plus court costs and
attorneys’ fees where applicable.

Assuming arguendo, without deciding, that plaintiff stated a
claim for breach of an implied warranty of plans and specifications,
plaintiff’s claim was barred by the applicable statute of limitations.
Plaintiff’s breach of warranty claim was also governed by a two-year
statute of limitations period pursuant to N.C.G.S. § 1-53(1) because
the claim was “[a]n action against a local unit of government upon a
contract, obligation or liability arising out of a contract, express or
implied.” As we noted earlier, a cause of action accrues, and the
statute of limitations period begins to run, when a plaintiff is, or
should have been, aware of its injury. Liptrap, 128 N.C. App. at 355,
496 S.E.2d at 819. Further damage incurred after the accrual of a
cause of action only aggravates the original injury and does not
restart the running of the statutory limitations period. Id.

Plaintiff alleged in its complaint that its breach of warranty claim
arose out of alleged deficiencies in the “drawings, plans, specifica-
tions and bidding documents” provided to plaintiff by the Board of
Education. The record includes only the original plans set forth in
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the 15 December 1999 contract. The record shows that plaintiff was
aware of its injury at least by 24 April 2001 when plaintiff submitted
its first claim to the Board of Education. Accordingly, plaintiff’s cause
of action for breach of warranty accrued by 24 April 2001. Any dam-
age allegedly suffered by plaintiff after that date merely aggravated
plaintiff’s original injury. See Liptrap, 128 N.C. App. at 355, 496 S.E.2d
at 819. However, plaintiff did not file its complaint until 26 August
2003, more than two years after plaintiff’'s cause of action had
accrued. Therefore, the trial court properly granted summary judg-
ment for the Board of Education on the ground that plaintiff’s breach
of warranty claim was statutorily barred, and we overrule these
assignments of error.

Affirmed.

Judges McCULLOUGH and JACKSON concur.

STATE OF NORTH CAROLINA v. DAMIEN RAY STANLEY

No. COA05-147
(Filed 20 December 2005)

Search and Seizure— motion to suppress—probable cause—
informant’s description

The trial court did not err in a possession of cocaine with
intent to sell or deliver case by denying defendant’s motion to
suppress evidence of cocaine found pursuant to a search of his
person, because: (1) the information upon which the officers
acted came from an informant with over fourteen years of per-
sonal dealings with one of the officers whose past information
consistently had been corroborated by officers and had led to
over 100 arrests and numerous convictions; (2) defendant did not
challenge the trial court’s finding of fact that defendant was the
only individual at the location wearing clothing that matched the
description provided by the informant, nor did defendant assign
error to the trial court’s conclusion that despite the lack of detail
the informant’s description was sufficient to allow the officers to
identify defendant, confirm his presence at the location, and
exclude others who were in the immediate vicinity as the subject
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described by the informant; and (3) although defendant contends
his testimony showed that the clothing he was wearing differed
from that described by the informant, it is the duty of the trial
court to weigh and resolve any conflicts in the evidence.

Appeal by defendant from judgment entered 8 December 2004 by
Judge Albert Diaz in Mecklenburg County Superior Court. Heard in
the Court of Appeals 12 October 2005.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General Martin T. McCracken, for the State.

Gary C. Rhodes, for defendant-appellant.

JACKSON, Judge.

On 17 December 2003, defendant was arrested, charged, and
indicted for possession of cocaine with intent to sell or deliver.
Defendant filed a Motion to Suppress evidence discovered during
a search of his person on the date of his arrest on 2 September
2004. The Honorable Albert Diaz heard the motion in Mecklenburg
County Superior Court on 8 December 2004. Defendant’s Motion to
Suppress was denied and defendant entered a plea of guilty to the
charge. Defendant preserved his right to appeal the denial of his
Motion to Suppress.

Pursuant to his guilty plea, defendant was sentenced to a term of
eight to ten months confinement on 8 December 2004. Defendant’s
sentence was suspended and defendant was placed on thirty-six
months of supervised probation and also received an intermediate
punishment of sixty days confinement. Defendant was credited with
sixty days spent in custody awaiting trial. Defendant timely filed
notice of appeal from this judgment, contending that his motion to
suppress should have been granted.

At the hearing on defendant’s motion to suppress, the State’s
evidence tended to show that on 17 December 2003, Sergeant W. A.
Boger (“Sgt. Boger”) of the Charlotte-Mecklenburg Police
Department (“CMPD”) received a call from a confidential informant
(“informant”) regarding an individual selling drugs outside a local
convenience store. Sgt. Boger testified that he had worked with the
informant for fourteen years and that the informant’s information had
proven to be reliable, leading to at least 100 arrests and convictions.
The information provided to Sgt. Boger was that a black male wear-
ing a blue ski hat, dark jacket, and blue jeans, standing beside the
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Citgo gas station on Sugar Creek Road, had crack cocaine in his
possession and was selling it.

Approximately thirty to forty-five minutes after first receiving the
phone call from the informant, Sgt. Boger and another CMPD officer,
Officer Martin, met the informant a short distance from the gas
station where the defendant was located. The informant told Sgt.
Boger and Officer Martin that the individual, whom he did not know,
was still at the location. Sgt. Boger and Officer Martin, accompanied
by a patrol officer, went to the Citgo and observed an individual, later
identified as defendant, matching the description provided by the
informant. Sgt. Boger testified that, although there were two or three
other individuals in the parking lot, defendant was the only person
who matched the description provided by the informant.

When the officers approached the Citgo one of the other individ-
uals in the parking lot ran away and was pursued by the patrol offi-
cer. Defendant and another individual remained where they were
when approached by Sgt. Boger and Officer Martin. Sgt. Boger told
defendant that he had received information that he was selling drugs
from the location. Defendant denied selling drugs and claimed that he
worked at the gas station. Sgt. Boger testified that he then asked
defendant for consent to conduct a pat down search of defendant’s
person, and defendant consented. Sgt. Boger had defendant place his
hands on top of his head and began to pat him down. When Sgt. Boger
began to search the area of defendant’s pants pockets defendant
dropped his hands from atop his head. Sgt. Boger told him to place
his hands back on top of his head. Defendant initially complied with
Sgt. Boger’s instructions, but again dropped his hands when the
search approached his pants pockets. At that time Sgt. Boger
attempted to handcuff defendant in order to maintain control of the
situation, but defendant attempted to pull away from Sgt. Boger.
Eventually, Sgt. Boger got defendant on the ground and handcuffed
him. After handcuffing defendant, Sgt. Boger continued his search of
defendant’s person and located a plastic baggie in his pants pocket
which contained a white, rock-like substance that appeared to be
crack cocaine. The substance later tested positive for cocaine.

Sgt. Boger and Officer Martin both testified that defendant was
wearing a toboggan, or knit winter hat. The officers’ descriptions of
the hat varied slightly in that Officer Martin described it as having a
short bill on the front similar to that on a baseball cap, while Sgt.
Boger did not mention a bill on the hat. Both officers testified that
defendant wore a dark coat and blue jeans.
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Defendant testified at the hearing on his Motion to Dismiss that
he was working at the gas station when he was approached, in an
aggressive manner, by Sgt. Boger who demanded to know where the
drugs were. Defendant testified that he told Sgt. Boger repeatedly
that he worked at the Citgo, but Sgt. Boger continued to ask about
drugs. Defendant claimed that, after already searching him twice,
Sgt. Boger took him to the ground and handcuffed him and then
picked up the cocaine from the ground. Defendant denied consenting
to a search of his person. Defendant further testified that when the
officers approached there were approximately twelve to fourteen
people in and around the store, some of whom ran off or walked
quickly around the building. Finally, defendant testified that at the
time of his arrest he had a black jacket,—which he had taken off and
laid down on a pallet outside the gas station—a white tee shirt, blue
jogging pants, and a black “do-rag” with a white symbol on the side.
Defendant denied that he had been wearing a toboggan.

After hearing all testimony, the trial judge denied defendant’s
motion to suppress the evidence of the cocaine found pursuant to the
search of his person. In a footnote in its order denying the motion, the
trial court stated that Sgt. Boger and Officer Martin’s testimony
regarding defendant’s attire at the time of his arrest was more credi-
ble than defendants. The trial court found that the testimony regard-
ing whether, initially, defendant voluntarily consented to a search of
his person was unclear, but that defendant ultimately refused to con-
sent to the search. The trial court concluded that the informant’s
description of the individual selling drugs was sufficient to constitute
probable cause for the officers to arrest defendant and conduct a
search incident to arrest. Defendant appeals from the denial of his
motion to suppress.

Defendant’s only assignment of error on appeal is that the
trial court erred in denying the motion as the evidence was ob-
tained as the result of an illegal search in violation of his Fourth
Amendment rights.

“[T]he scope of appellate review of an order [on a motion to sup-
press evidence] is strictly limited to determining whether the trial
judge’s underlying findings of fact are supported by competent evi-
dence, in which event they are conclusively binding on appeal, and
whether those factual findings in turn support the judge’s ultimate
conclusions of law.” State v. Cooke, 306 N.C. 132, 134, 291 S.E.2d 618,
619 (1982). Defendant does not challenge any of the trial court’s find-
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ings of fact in the order denying his motion to suppress. Defendant
assigns error solely to the trial court’s denial of his motion.
Accordingly, the only issues for review are whether the trial court’s
findings of fact support its conclusions of law and whether those
conclusions of law are legally correct. State v. Coplen, 138 N.C.
App. 48, 52, 530 S.E.2d 313, 317, cert. denied, 352 N.C. 677, 545 S.E.2d
438 (2000).

The trial court’s findings of fact are as follows:

1.

At approximately 3 p.m. on December 17, 2003, Charlotte-
Mecklenburg Police Sergeant W. A. Boger (“Boger”) received
a call from a confidential informant.

The informant told Boger that a black male wearing blue
jeans, a dark blue jacket, and a blue toboggan (or ski cap)
was selling crack cocaine near a Citgo gas station located at
830 E. Sugar Creek Rd. in Charlotte, North Carolina.

Boger has been a Charlotte-Mecklenburg police officer for
over 17 years. He currently supervises a street crimes unit
and has extensive experience in surveillance and undercover
drug operations.

Boger has worked with the informant in question for over
14 years.

Through the years, Boger and other police officers have con-
sistently corroborated information provided by the confiden-
tial informant.

Information provided by this informant has led to over 100
arrests and numerous convictions.

After receiving the tip from the informant, Boger, along with
Officers S. M. Martin (“Martin”) and S.H. Begley (“Begley”)
drove to the gas station. They arrived at approximately 3:45
p.m. Before confronting the suspect, Boger and Martin met
briefly with the confidential informant approximately /% mile
from the gas station.

The confidential informant verified that the suspect was still
selling crack at the gas station, and he repeated the descrip-
tion of the suspect’s clothing.

As Boger and Martin approached the gas station, the
Defendant (who is black) and at least two other people were
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in the area. One individual fled when he saw the police,
prompting Begley to give chase.

10. Only the Defendant, however, was wearing the clothing
described by the confidential informant.1

11. Boger approached the Defendant and told him that he sus-
pected Defendant was selling drugs. Defendant denied it and
insisted that he was an employee of the gas station.

12. Boger then asked for consent to search. Although the testi-
mony is unclear on this point, Defendant eventually refused
to give consent.

13. When Defendant attempted to pull away from Boger, he was
taken to the ground, handcuffed, and searched.

14. Thereafter, Boger found and seized 6 grams of crack cocaine
in Defendant’s left pant pocket, 29 grams of marijuana in
Defendant’s left jacket pocket, $111.00 and a cell phone.

From these findings of fact, the trial court concluded, as a matter of
law, that:

9. Given the informant’s long history of reliability, once the offi-
cers matched the informant’s description to the Defendant
and confirmed his presence at the named location, they “had
reasonable grounds to believe a felony was being committed
in [their] presence, which in turn created probable cause to
arrest and search [the] [D]efendant.” Wooten, 34 N.C. App. at
88, 237 S.E.2d at 304.

The sole question before this Court is whether this conclusion of
law is supported by the undisputed findings of fact. Coplen, 138 N.C.
App. at 52, 530 S.E.2d at 317. As the trial court noted in its
Conclusions of Law, police officers may arrest, without a warrant,
any person whom they have probable cause to believe is committing
a felony in their presence or has committed a felony outside of their
presence. N.C. Gen. Stat. § 15A-401(b)(1) and (b)(2)(a) (2003); see
also State v. Hunter, 299 N.C. 29, 34, 261 S.E.2d 189, 193 (1980). Sale
and/or possession of cocaine are felonies in North Carolina. N.C.
Gen. Stat. § 90-95(a)(1) and (b)(1) (2003).

1. In a footnote to this finding of fact, the trial court noted that defendant denied
wearing the clothing described by the informant, but nonetheless found the testimony
of Sgt. Boger and Officer Martin was more credible.
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“Probable cause exists when there is ‘a reasonable ground of sus-
picion, supported by circumstances sufficiently strong in themselves
to warrant a cautious man in believing the accused to be guilty.’”
State v. Joyner, 301 N.C. 18, 21, 269 S.E.2d 125, 128 (1980) (quoting
State v. Streeter, 283 N.C. 203, 195 S.E.2d 502 (1973) (citation omit-
ted)). Probable cause to make a warrantless arrest may be estab-
lished by information from a known informant with a history of reli-
ability. State v. Chadwick, 149 N.C. App. 200, 203, 560 S.E.2d 207, 209,
disc. review denied, 355 N.C. 752, 565 S.E.2d 672 (2002). In the case
sub judice, the information upon which the officers acted came from
an informant with over fourteen years of personal dealings with Sgt.
Boger whose past information consistently had been corroborated by
officers and had led to over 100 arrests and numerous convictions.
This past history would seem to satisfy virtually any conceivable test
of reliability. Accordingly, we hold that the officers had sufficient
probable cause to believe defendant was committing, or had commit-
ted, a felony.

Defendant argues in his brief that the informant’s description
was not sufficient to identify defendant specifically as the person
alleged to be in possession of the drugs. Defendant did not, how-
ever, challenge the trial court’s finding of fact that defendant was the
only individual at the location wearing clothing that matched the
description provided by the informant. Nor did defendant assign
error to the trial court’s conclusion that, despite of the lack of detail,
the informant’s description was sufficient to allow the officers to
identify defendant, confirm his presence at the location, and exclude
others who were in the immediate vicinity as the subject described by
the informant. Defendant’s sole basis for this argument is his testi-
mony that the clothing he was wearing differed from that described
by the informant.

The trial court found, and noted in its findings of fact, that the
officers’ testimony on this issue was more credible than defendant’s.
It is the duty of the trial court to weigh, and resolve any conflicts in,
the evidence. Cooke, 306 N.C. at 134, 291 S.E.2d at 620. We accord
great deference to the trial court’s determinations in this regard as
the trial court hears the testimony, and thereby observes the wit-
nesses, placing it in a much better position to evaluate the credibility
of those witnesses. State v. Johnston, 115 N.C. App. 711, 713, 446
S.E.2d 135, 137 (1994) (citing Cooke, 306 N.C. at 134, 291 S.E.2d
at 619 and State v. Smith, 278 N.C. 36, 41, 178 S.E.2d 597, 601, cert.
dented, 403 U.S. 934, 29 L. Ed. 2d 715 (1971)). Consequently, the trial
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court’s conclusion that the informant’s description was sufficient
to identify defendant and exclude others in the vicinity, is supported
by the findings of fact and we conclude that defendant’s argument has
no merit.

As we have determined that the officers had sufficient prob-
able cause to arrest defendant and the informant’s description was
sufficient to identify defendant, we hold that defendant’s arrest and
subsequent search were constitutional and defendant’s Motion to
Suppress the cocaine was properly denied.

Affirmed.

Judges TYSON and JOHN concur.

RANDY JIRTLE anp wire, NANCY JIRTLE, BUDDY BATTEN anxp wirg, THELMA
BATTEN, EDWARD GOODWIN aAnND WwIFE, DORIS GOODWIN, PETITIONERS-
APPELLANTS V. BOARD OF ADJUSTMENT ForR THE TOWN OF BISCOE, RESPONDENT-
APPELLEE

No. COA05-155
(Filed 20 December 2005)

1. Zoning— church’s new building—nonconforming parking
not expanded

A church’s construction of a food pantry on an adjoining
vacant lot did not impermissibly expand the church’s parking
nonconformance because, under the ordinance, there would be
no change in the “largest assembly room” in the church and thus
no change in the parking requirement.

2. Zoning— new food pantry at church—accessory building or
use—not an expansion of nonconforming use
A new food pantry qualified as an accessory building or use
for a church under the Biscoe zoning ordinance because the
focus is on the size of the buildings rather than the lots, the food
pantry would be smaller than the current church buildings, and
the provision of food to the hungry is incidental and subordinate
to the church’s main purpose of worship, although it serves the
main purpose and principal use of the church.
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3. Churches and Religion— new food pantry—accessory
building—not expansion of nonconforming use—issue of
religious burden not reached

The issue of whether the denial of a construction permit for
a food pantry would impose a substantial burden on the religious
exercise of the church was not reached where the food pantry
qualified as an accessory building or use of the church and was
not an impermissible expansion of a nonconformance.

4. Zoning— appeal to trial court—additional conclusions

The trial court did not make improper additional findings and
conclusions in reviewing a board of adjustment decision.

Appeal by petitioners from order entered 30 August 2004 by
Judge Melzer A. Morgan, Jr. in Superior Court, Montgomery County.
Heard in the Court of Appeals 18 October 2005.

Van Camp, Meacham & Newman, PLLC, by Michael J.
Newman, for petitioners-appellants.

Gill & Tobias, LLP, by Douglas R. Gill, and Garner &
Williamson, PA., by Max Garner, for respondent-appellee.

McGEE, Judge.

Page Memorial United Methodist Church (the church) is located
at 203 Church Street (the main lot) in Biscoe, North Carolina. The
church has been in its current location since approximately 1900. In
1983, the church acquired title to an adjoining tract of land (the
adjoining lot).

The church has two buildings situated upon the main lot. The
adjoining lot is vacant. Since approximately 1990, the church has
operated a food distribution program from the basement of its edu-
cation building located on the main lot. On Saturdays, church volun-
teers distributed food from the education building to approximately
200-230 people.

In 1993, the Town of Biscoe (the town) enacted a zoning ordi-
nance (the ordinance). The area around the church, including the
main lot and the adjoining lot, was zoned as a R-12 residential district.
The ordinance provided that churches were among the “[p]ermitted
[u]ses” allowed in the R-12 residential district. The ordinance also
defined certain structures and uses as nonconforming, but the ordi-
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nance allowed for the continuance of such nonconformances, pro-
vided that the structures and uses were not expanded.

In 2003, the church decided to move its food distribution program
from its education building to a new structure to be built upon the
adjoining lot. The church applied for a permit to construct a food
pantry on the adjoining lot on 21 October 2003. The town’s zoning
administrator granted a zoning permit to the church for the construc-
tion of a food pantry on 12 November 2003. Randy Jirtle and wife,
Nancy Jirtle; Buddy Batten and wife, Thelma Batten; and Edward
Goodwin and wife, Doris Goodwin (petitioners) appealed the deci-
sion to the town’s Board of Adjustment (the board). Subsequently, the
church withdrew its application for a permit.

The church again applied for a permit to construct a food pan-
try on the adjoining lot on 9 June 2004, which the zoning adminis-
trator granted. Petitioners again appealed the decision to the board.
The board upheld the decision of the zoning administrator on 9
August 2004.

Petitioners filed a petition for writ of certiorari with the trial
court on 9 August 2004. The trial court affirmed the board’s decision
upholding the grant of the permit to the church in an order entered 30
August 2004. Petitioners appeal.

L

[1] Petitioners first argue that construction of a food pantry would
constitute an impermissible expansion of a nonconformance in vio-
lation of the applicable zoning ordinance. A decision of a board of
adjustment may be reviewed by a trial court upon the issuance
of a writ of certiorari, in which case the trial court sits as an appell-
ate court. Tate Terrace Realty Investors, Inc. v. Currituck County,
127 N.C. App. 212, 217, 488 S.E.2d 845, 848, disc. review denied, 347
N.C. 409, 496 S.E.2d 394 (1997). On appeal of a trial court judg-
ment considering a decision of a board of adjustment, our Court
reviews the trial court’s order for errors of law. Id. at 219, 488
S.E.2d at 849.

A question involving the interpretation of a zoning ordinance is a
question of law, to which we apply a de novo standard of review.
Ayers v. Bd. of Adjust. for Town of Robersonville, 113 N.C. App. 528,
530-31, 439 S.E.2d 199, 201, disc. review denied, 336 N.C. 71, 445
S.E.2d 28 (1994). Zoning restrictions should be interpreted accord-
ing to the language used in the ordinance. Kirkpatrick v. Village
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Council, 138 N.C. App. 79, 85, 530 S.E.2d 338, 342 (2000).
Nonconforming uses and structures are not favored under the public
policy of North Carolina, and “[z]Joning ordinances are construed
against indefinite continuation of a non-conforming use.” Forsyth Co.
v. Shelton, 74 N.C. App. 674, 676, 329 S.E.2d 730, 733, disc. review
dented, 314 N.C. 328, 333 S.E.2d 484 (1985).

Under section 11 of the Biscoe zoning ordinance,

Upon the effective date of this ordinance, and any amendment
thereto, pre-existing structures or lots of record and existing and
lawful uses of any building or land which do not meet the mini-
mum requirements of this ordinance for the district in which
they are located or which would be prohibited as new develop-
ment in the district in which they are located shall be considered
as nonconforming. It is the intent of this ordinance to permit
these nonconforming uses to continue until they are removed,
discontinued, or destroyed, but not to encourage such continued
use, and to prohibit the expansion of any nonconformance.

Town of Biscoe, N.C., Zoning Ordinance § 11 (1993). More specifi-
cally, section 11.3 of the ordinance states: “The nonconforming use of
land shall not be enlarged or increased, nor shall any nonconforming
use be extended to occupy a greater area of land than that occupied
by such use at the time of the passage of this ordinance. . ..” Town of
Biscoe, N.C., Zoning Ordinance § 11.3 (1993).

It is not disputed that the church is nonconforming in two re-
spects: (1) inadequate parking and (2) violation of set-back require-
ments. Since petitioners do not argue that construction of a food
pantry would expand the set-back nonconformance, we only deter-
mine whether construction of a food pantry would expand the park-
ing nonconformance.

Pursuant to the minimum parking requirements of section 13.6 of
the ordinance, places of assembly, including churches, are required to
have “[o]ne (1) parking space for each four (4) seats in the largest
assembly room.” Town of Biscoe, N.C., Zoning Ordinance § 13.6
(1993). The church sanctuary is the “largest assembly room” in the
church, seating between 120 and 189 people, which would require
between 30 and 47-1/4 parking spaces under section 13.6 of the ordi-
nance. However, the church does not have the requisite number of
parking spaces and relies on street parking. Therefore, the church is
nonconforming under section 13.6 of the ordinance.
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Petitioners argue that construction of a food pantry would imper-
missibly expand the parking nonconformance. They apparently con-
tend that construction of the food pantry would increase the number
of people receiving food at the church and would therefore increase
parking demand, which the church could not meet. Petitioners argue
that under the plain language of the zoning ordinance, such an
increase in unmet parking demand would constitute an impermissible
expansion of a nonconformance.

Petitioners concede, however, that construction of the food
pantry would not alter the “largest assembly room” in the church for
purposes of section 13.6 of the ordinance. The plain language of the
ordinance makes clear that parking requirements for churches are
determined solely by the number of seats in the “largest assembly
room.” Accordingly, because the church sanctuary would remain the
“largest assembly room” in the church after construction of a food
pantry, the parking requirements for the church would remain the
same. There would not be a greater nonconformity with the minimum
parking requirements after construction of a food pantry; therefore,
construction of a food pantry would not impermissibly expand the
parking nonconformance.

IL.

[2] Petitioners also argue the trial court erred in concluding that a
food pantry would constitute an accessory use of the church. In order
to qualify as an accessory building or use under section 2.3 of the
ordinance, a building or use must be:

A. Conducted or located on the same zoning lot as the principal
building or use served, except as may be specifically provided
elsewhere in this Ordinance.

B. Clearly incidental to, subordinate in area and purpose to, and
serves the principal use; and

C. Either in the same ownership as the principal use or is clearly
operated and maintained solely for the comfort, convenience,
necessity, or benefit of the occupants, employees, customers,
or visitors of or to the principal use.

Town of Biscoe, N.C., Zoning Ordinance § 2.3 (1993).

Petitioners do not challenge the third requirement for classifica-
tion as an accessory building or use. Therefore, we examine only the
first two requirements. With respect to the first requirement, peti-
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tioners argue that because a food pantry would be constructed upon
the adjoining lot, it would be located upon a different zoning lot
from the church, which is located upon the main lot. However, pur-
suant to section 2.51 of the ordinance, “the word ‘lot’ shall be taken
to mean any number of contiguous lots or portions thereof, upon
which one or more main structures for a single use are erected or are
to be erected.” Town of Biscoe, N.C., Zoning Ordinance § 2.51 (1993).
Under this definition, the main lot and the adjoining lot constitute one
zoning lot, in that they are contiguous lots upon which one or more
main church structures for a single church use are erected or are to
be erected.

Petitioners also argue a food pantry would not satisfy the second
requirement for classification as an accessory building or use.
Petitioners argue that because the adjoining lot is larger than the
main lot, a food pantry is not “subordinate in area” to the church.
However, petitioners mistakenly focus upon the relative size of the
lots, rather than the size of the buildings, as required by the plain lan-
guage of the ordinance. A food pantry scheduled to have a gross floor
area of 1,000 square feet would clearly be smaller than the current
church buildings, which currently occupy approximately 9,390 square
feet. Also, the provision of food to the hungry is incidental and sub-
ordinate to the church’s main purpose of worship, although it serves
the main purpose and principal use of the church. Accordingly, a food
pantry would qualify as an accessory building or use, and we overrule
these assignments of error.

I1I.

[3] Petitioners next argue the trial court erred by concluding that “a
denial of the construction permit for a food pantry would impose a
substantial burden on the religious exercise of the [c]hurch” in viola-
tion of the Religious Land Use and Institutionalized Persons Act
(RLUIPA). However, because we hold that a food pantry qualifies as
an accessory building or use of the church and does not constitute an
impermissible expansion of a nonconformance, we need not review
this argument.

IV.

[4] Finally, petitioners argue the “trial court erred by making addi-
tional findings of fact and conclusions of law not made by the
[b]oard, because such a practice is not permissible under North
Carolina law.” When a trial court issues a writ of certiorari to review
the decision of a board of adjustment, “the [trial] court sits as an
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appellate court, and not as a trier of facts.” Tate Terrace Realty
Investors, Inc., 127 N.C. App. at 217, 488 S.E.2d at 848. “The [trial]
court . . . may not make additional findings.” Batch v. Town of Chapel
Hill, 326 N.C. 1, 11, 387 S.E.2d 655, 662, cert. denied, 496 U.S. 931, 110
L. Ed. 2d 651 (1990).

Petitioners specifically assign error to only one of the trial court’s
findings of fact: “[T]he proposed food pantry building is clearly inci-
dental to, subordinate in area and subordinate in purpose to the
church.” Petitioners argue the trial court erred by making this finding,
which was not previously made by the board. However, because this
determination required the application of legal principles to a set of
facts, it is more properly labeled a conclusion of law, and we treat it
as such. Carpenter v. Brooks, 139 N.C. App. 745, 752, 534 S.E.2d 641,
646, disc. review denied, 353 N.C. 261, 546 S.E.2d 91 (2000).
Petitioners also assign error to four other conclusions of law made by
the trial court. As we have already noted, a trial court’s role on appeal
of a decision of a board of adjustment is to review the record for
errors of law. Tate Terrace Realty Investors, Inc., 127 N.C. App. at
218, 488 S.E.2d at 848. The trial court merely fulfilled that duty by
making conclusions of law based on the facts as found by the board.
Additionally, petitioners do not argue that the trial court’s conclu-
sions were not supported by the findings of fact. Accordingly, we
overrule these assignments of error.

Affirmed.

Judges WYNN and GEER concur.

FINOVA CAPITAL CORPORATION, PLAINTIFF v. BEACH PHARMACY II, LTD AND
STEVEN C. EVANS, DEFENDANTS

No. COA05-404
(Filed 20 December 2005)

1. Statutes of Limitation and Repose— installment con-
tracts—period begins running from time each individual
installment due

The trial court erred in a breach of lease agreement case by

granting summary judgment in favor of defendant lessees based
on the running of the statute of limitations where the lease agree-
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ment was modified by a bankruptcy confirmation order, defend-
ants thereafter failed to meet their obligation to make twenty
consecutive monthly payments of $530.00 beginning August 1998
and one payment of $289.65 in April 2000, and plaintiff filed the
complaint on 13 October 2001, because: (1) the lease in this case
is governed by the Uniform Commercial Code and is subject to a
four-year statute of limitations, and the statute of limitations for
filing this action began to run on 30 June 1998; (2) the general
rule regarding the running of the statute of limitations for install-
ment contracts is that the limitations period begins running from
the time each individual installment becomes due; and (3) plain-
tiff is barred from recovering only those installment payments
due prior to 14 October 1997, four years preceding the 13 October
2001 date on which it filed suit.

2. Laches— failure to show change in condition of property or
in relations of parties—failure to demonstrate prejudice

The trial court erred in a breach of lease agreement case by
granting summary judgment in favor of defendant lessees based
on the equitable doctrine of laches, because: (1) laches will only
be applied where lapse of time has resulted in some change in the
condition of the property or in the relations of the parties which
would make it unjust to permit the prosecution of the claim; and
(2) defendants failed to demonstrate how they were prejudiced
by plaintiff’s alleged delay in filing the complaint when under
the payment plan, the final payment was due in April 2000
and plaintiff filed suit for breach of the lease agreement on 13
October 2001.

3. Leases of Personal Property— modification of lease agree-
ment—breach—summary judgment

The trial court did not err in a breach of lease agreement case
by denying plaintiff lessor’s motion for summary judgment and its
motion for reconsideration even though plaintiff contends the
trial court failed to recognize the scope and effect of the bank-
ruptcy court’s confirmation order, because while the confirma-
tion order modifies the lease agreement and is binding on the par-
ties, genuine issues of material fact remain regarding whether
defendants breached the lease agreement as modified.

Appeal by plaintiff from orders entered 20 September 2004 and 6
January 2005 by Judge William C. Griffin, Jr., in Dare County Superior
Court. Heard in the Court of Appeals 17 November 2005.
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Smith Debnam Narron Wyche Saintsing & Myers, L.L.P, by
Byron L. Saintsing and Connie E. Carrigan, for plaintiff-
appellant.

Dixon and Dixon Law Offices, PLLC, by David R. Dixon, for
defendants-appellees.

TYSON, Judge.

Finova Capital Corporation (“plaintiff”) appeals from order
entered denying its motion for summary judgment and granting sum-
mary judgment in favor of Beach Pharmacy II, Ltd. and Steven C.
Evans (“defendants”) and order denying plaintiff’s motion for recon-
sideration. We affirm in part, reverse in part, and remand.

1. Background

International Display Ltd. and its affiliated companies
(“Recomm”) operated a nationwide network of electronic message
boards and kiosks. Recomm marketed and distributed to pharma-
cists, veterinarians, and optometrists. Recomm’s customers
(“lessees”) acquired the equipment and executed finance leases.
Plaintiff is a finance company (“lessor”) who provided lease financing
to customers such as defendants who leased Recomm’s equipment.

On 13 May 1993, plaintiff’s predecessor-in-interest, Bell Atlantic
TriCon Leasing Corporation, and defendant Beach Pharmacy II, Ltd.
entered into a written lease for Recomm’s office equipment.
Defendant Steven C. Evans guaranteed the lease agreement. In 1996,
Recomm and its affiliated companies filed for Chapter 11 bankruptcy
protection in United States Bankruptcy Court for the Middle District
of Florida. The bankruptcy cases were subsequently consolidated by
order dated 1 April 1998.

A debtor’s plan of reorganization was filed. The plan proposed a
resolution to pending litigation between the lessors, lessees, and
Recomm. The bankruptcy court entered an order confirming the plan
of reorganization on 13 May 1999. The confirmation order and plan of
reorganization modifies the lease agreements between the lessors
and the lessees.

The confirmation order releases the lessors from all claims that
otherwise may have been raised by the lessees in connection with the
matters occurring prior to the 30 June 1998 effective date. It also
releases the lessees from all claims that otherwise may have been
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raised by the lessors in connection with matters occurring prior to
the effective date. The plan of reorganization recalculated the amount
of lease payments the lessors were due.

On 30 June 1998, plaintiff sent defendants a letter which advised
them of the modifications to their lease agreement and presented
them with options to pay the amount owed under the lease as modi-
fied. Defendants failed to select a payment option and were deemed
to have selected “Option 4,” which obligated defendants to pay the
balance due over a period of time. Plaintiff alleged defendants failed
to pay the amount due and filed a complaint in Wake County Superior
Court on 18 October 2001 for breach of the lease agreement.

Defendants filed an answer asserting the affirmative defenses of
laches, estoppel, and statute of limitations. Defendants amended
their answer to assert their defenses did not relate “to time, conduct
and/or events” occurring prior to 30 June 1998 “based on the con-
tracts created by the Middle District of Florida Bankruptcy Court’s
May 13, 1998 Confirmation Order in the RECOMM bankruptcy case.”
This case was subsequently removed to the Dare County Superior
Court. Plaintiff filed a motion for summary judgment on 6 July
2004. The trial court issued an order granting summary judgment in
favor of defendants and denying plaintiff’s motion. Plaintiff moved
for the trial court to reconsider its order granting summary judgment
in favor of defendants. The trial court reaffirmed its earlier order.
Plaintiff appeals.

II. Issue

The sole issue on appeal is whether the trial court erred in
denying plaintiff’s motion for summary judgment and granting
summary judgment in favor of defendants and denying its motion
for reconsideration.

III. Standard of Review

Summary judgment is proper if the “pleadings, depositions,
answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any
material fact and that any party is entitled to a judgment as a matter
of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2003). The evidence must
be considered in a light most favorable to the non-moving party.
Summey v. Barker, 357 N.C. 492, 496, 586 S.E.2d 247, 249 (2003).
When reviewing a lower court’s grant of summary judgment, our
standard of review is de novo. Id.
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We note that the trial court is not required to make findings of
fact in an order granting summary judgment. Insurance Agency v.
Leasing Corp., 26 N.C. App. 138, 142, 215 S.E.2d 162, 165 (1975).
“There is no necessity for findings of fact where facts are not at issue,
and summary judgment presupposes that there are no triable issues
of material fact.” Id.

IV. Summary Judgment in Favor of Defendants

A. Statute of Limitations

[1] Plaintiff argues the trial court erred by granting summary
judgment in favor of defendants based on the running of the statute
of limitations.

Defendants argue “[a]n action for breach of contract must be
brought within three years from the time of the accrual of the cause
of action.” Penley v. Penley, 314 N.C. 1, 19-20, 332 S.E.2d 51, 62 (1985)
(citations omitted); N.C. Gen. Stat. § 1-562 (2003). Generally, a cause of
action accrues when the right to institute a suit arises. Id. at 20, 332
S.E.2d at 62. “The statute begins to run on the date the promise is
broken.” Id. Plaintiff contends the lease in this case is governed by
the Uniform Commercial Code and subject to a four-year statute of
limitations. We agree.

The Uniform Commercial Code provides, “[a]n action for default
under a lease contract, including breach of warranty or indemnity,
must be commenced within four years after the cause of action
accrued.” N.C. Gen. Stat. § 25-2A-506(1) (2003). The Uniform
Commercial Code recites the definition of a lease:

“Lease” means a transfer of the right to possession and use of
goods for a term in return for consideration, but a sale, including
a sale on approval or a sale or return, or retention or creation of
a security interest is not a lease. Unless the context clearly indi-
cates otherwise, the term includes a sublease. The term includes
a motor vehicle operating agreement that is considered a lease
under § 7701(h) of the Internal Revenue Code.

N.C. Gen. Stat. § 25-2A-103(j) (2003).

The lease agreement entered into on 13 May 1993 was originally
structured with a four-year lease term. The final payment, prior to
modification, was due on 13 April 1997. An injunction was entered in
the Recomm bankruptcy action in March 1996, which stayed collec-
tion efforts pursuant to the lease agreements and tolled the statute of
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limitations period. The bankruptcy court’s confirmation order was
docketed on 30 June 1998 and the stay imposed by the injunction
was lifted.

The parties’ obligations under the lease were modified by the
confirmation order. The statute of limitations for filing this action
began to run on 30 June 1998. After the lease agreement was modi-
fied, defendants were obligated to make twenty consecutive monthly
payments of $530.00 beginning August 1998 and one payment of
$289.65 in April 2000. Plaintiff filed the complaint on 13 October 2001.

“The general rule regarding the running of the statute of limita-
tions for installment contracts is that the limitations period begins
running from the time each individual installment becomes due.”
Vreede v. Koch, 94 N.C. App. 524, 527, 380 S.E.2d 615, 617 (1989) (cita-
tion omitted). Plaintiff is barred from recovering only those install-
ment payments due prior to 14 October 1997, four years preceding the
13 October 2001 date on which it filed suit. Id. at 528, 380 S.E.2d at
617. The trial court erred in granting summary judgment in favor of
defendants based on the expiration of the statute of limitations.

B. Laches

[2] Defendants argue the trial court correctly granted summary
judgment in their favor based on the equitable doctrine of laches.
We disagree.

The equitable doctrine of laches will be applied “where lapse
of time has resulted in some change in the condition of the property
or in the relations of the parties which would make it unjust to
permit the prosecution of the claim[.]” Teachey v. Gurley, 214 N.C.
288, 294, 199 S.E. 83, 88 (1938). The facts and circumstances of
the case determine whether the delay will constitute laches.
MMR Holdings, LLC v. City of Charlotte, 148 N.C. App. 208, 209, 558
S.E.2d 197, 198 (2001). “[T]he delay must be shown to be unrea-
sonable and must have worked to the disadvantage, injury or preju-
dice of the person seeking to invoke the doctrine of laches[.]” Id. at
209-10, 558 S.E.2d at 198.

Plaintiff sent a letter to defendants dated 30 June 1998 which set
forth defendants’ options in making the required payments. The letter
stated the first revised monthly payment was due August 1998. Under
“Option 4,” defendants were required to make monthly payments over
a period of twenty-one months. Under this plan, the final payment
was due in April 2000. Plaintiff filed suit for breach of the lease agree-
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ment on 13 October 2001. Defendants failed to demonstrate how they
were prejudiced by plaintiff’s alleged delay in filing the complaint.
Id. The record does not support the trial court’s granting of sum-
mary judgment in favor of defendants based on the equitable doctrine
of laches.

V. Denial of Plaintiff’'s Motion for Summary Judgment

[3] Plaintiff argues the trial court erred in denying its motion for
summary judgment and its motion for reconsideration. We disagree.

Plaintiff is designated as a “participating lessor” and defendants
are designated as “participating lessees” under the reorganization
plan confirmed by the bankruptcy court. The reorganization plan
recalculates the amount the participating lessees owe the participat-
ing lessors under their lease agreements. The reorganization plan
provides the participating lessors shall deliver a statement to their
participating lessees setting forth the balance due, the lessees’
options with respect to paying the balance, and instructions for
exercising such options. Pursuant to the reorganization plan and
confirmation order, plaintiff sent defendants a letter setting forth
defendants’ payment options. Defendants failed to select a payment
option under the modified lease and was deemed to have selected
“Option 4.”

The bankruptcy court’s confirmation order provides that “the
Leases as modified are valid and binding as between the Released
Lessor Parties and Participating Lessees only in accordance with
their terms . . . .” Plaintiff argues the trial court failed to recognize the
scope and effect of the bankruptcy court’s confirmation order in
denying its motion for summary judgment. While the confirmation
order modifies the lease agreement and is binding on the parties, gen-
uine issues of material fact remain regarding whether defendants
breached the lease agreement as modified. The trial court did not err
in denying plaintiff’s motion for summary judgment and its motion for
reconsideration. This assignment of error is overruled.

VI. Conclusion

The trial court erred in granting summary judgment in favor of
defendants based on the expiration of the statute of limitations and
the equitable doctrine of laches. Because genuine issues of material
fact exist regarding defendants’ alleged breach of the lease agree-
ment, the trial court properly denied plaintiff’s motion for summary
judgment and its motion for reconsideration.
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That portion of the trial court’s order granting summary judg-
ment to defendants is reversed. That portion of the trial court’s order
denying plaintiff’s motion for summary judgment and plaintiff’s
motion for reconsideration is affirmed.

Affirmed in part, Reversed in part, and Remanded.

Judges HUDSON and LEVINSON concur.

THE ESTATE OF JANICE SPELL, WILLIE E. SPELL, ADMINISTRATOR, AND THE ESTATE
OF WILLIE R. SPELL, WILLIE E. SPELL, ADMINISTRATOR, PLAINTIFFS V. FIRAS
GHANEM, TARBORO CLINIC, PA., JAMES EUGENE KENDALL, JR., DAVID W.
LEE, MALANA K. MOSHESH, ELIZABETH M. REINOEHL, TARBORO WOMEN’S
CENTER, PA., EAST CAROLINA HEALTH-HERITAGE, INC., o/B/A HERITAGE
HOSPITAL, DEFENDANTS

No. COA05-353
(Filed 20 December 2005)

Appeal and Error— appealability—amendment of complaint—
interlocutory order—sanctions

An appeal from a pretrial order allowing an amended com-
plaint was dismissed, and sanctions were imposed under
Appellate Procedure Rule 34, where the order was clearly inter-
locutory and the substantial rights cited by defendant were either
required to be raised first at the trial level (estoppel, the statute
of limitations, and Rule 9(j)) or were not substantial rights
(avoiding trial). Sanctions were awarded because a final resolu-
tion of the matter was needlessly delayed, the resources of
the Court of Appeals needlessly wasted, and piecemeal appeals
were created.

Appeal by defendant from order entered 5 October 2004 by Judge
Milton F. Fitch, Jr., in Edgecombe County Superior Court. Heard in
the Court of Appeals 3 November 2005.

Faison & Gillespie, by John W. Jensen, and Kristen L. Beightol,
Sfor plaintiffs-appellees.

Harris, Creech, Ward and Blackerby, PA., by R. Brittain
Blackerby, Marie C. Moseley, and Charles E. Simpson, Jr., for
defendant-appellant.
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LEVINSON, Judge.

Defendant East Carolina Health Heritage, Inc., d/b/a Heritage
Hospital (the hospital), appeals from a pretrial order allowing plain-
tiffs to amend their complaint. We dismiss.

On 13 October 2003 plaintiffs (estates of Janice Spell and Willie
R. Spell, by administrator Willie E. Spell) filed suit against several
physicians and medical institutions. Plaintiffs alleged that in 2001
Janice Spell was pregnant, with a predicted delivery date in February
2002. On 13 November 2001 Janice was admitted to the hospital for
treatment of various symptoms. Her symptoms worsened, and on 15
November 2001 Janice’s unborn child, Willie R. Spell, died in wutero.
Janice died on 16 November 2001, and an autopsy determined the
cause of death to be thrombotic thrombocytopenic purpura (TTP).
Plaintiffs’ complaint alleged that a proximate cause of the deaths of
Janice and Willie R. Spell was defendants’ negligent failure to prop-
erly diagnose and treat Janice’s TTP. Plaintiffs sought damages from
individual defendant physicians for medical malpractice, and from
defendant hospital on the grounds that the hospital was liable for
the negligence of its employees and agents under the doctrines of
respondeat superior or agency.

On 1 July 2004 plaintiffs filed a motion to amend their complaint
to include additional allegations in their claim against defendant hos-
pital. Plaintiffs asked to add allegations of negligence by the nurses
and nursing staff of defendant hospital as part of the basis for liabil-
ity under the doctrines of respondeat superior or agency. Plaintiffs
submitted a proposed amended complaint with their motion, in which
such allegations were added. On 5 October 2004 the trial court
granted plaintiffs’ motion to amend their complaint, and ordered that
“[d]efendants shall have twenty-five (25) days from September 1,
2004, the date on which they were made aware of the Court’s ruling
on Plaintiff’s Motion to Amend Complaint, to file their Answers to the
Amended Complaint.” From this order defendant appeals.

Preliminarily we address plaintiffs’ motion for dismissal and for
sanctions. Plaintiff argues first that defendant’s appeal should be dis-
missed as interlocutory. We agree.

An order “is either interlocutory or the final determination of the
rights of the parties.” N.C. Gen. Stat. § 1A-1, Rule 54(a) (2003). “An
interlocutory order is one made during the pendency of an action,
which does not dispose of the case, but leaves it for further action by



IN THE COURT OF APPEALS 193

ESTATE OF SPELL v. GHANEM
[175 N.C. App. 191 (2005)]

the trial court in order to settle and determine the entire contro-
versy.” Veazey v. Durham, 231 N.C. 354, 362, 57 S.E.2d 377, 381 (1950)
(citations omitted). “[A]n interlocutory order is immediately appeal-
able only under two circumstances. . . . [One] situation in which an
immediate appeal may be taken from an interlocutory order is
when the challenged order affects a substantial right of the appellant
that would be lost without immediate review.” Embler v. Embler, 143
N.C. App. 162, 164, 545 S.E.2d 259, 261 (2001) (citation omitted);
see N.C. Gen. Stat. § 1-277(a) (2003) (“appeal may be taken from
every judicial order . . . which affects a substantial right”); N.C. Gen.
Stat. § 7TA-27(d)(1) (2003) (granting appeal of right from “any inter-
locutory order . . . [a]ffect[ing] a substantial right”).

In the instant case, the parties agree that the order allowing
amendment of plaintiffs’ complaint is interlocutory, and that the dis-
positive issue is whether defendant’s appeal implicates any substan-
tial right that will be lost without immediate review. “The appealabil-
ity of interlocutory orders pursuant to the substantial right exception
is determined by a two-step test. ‘[T]he right itself must be sub-
stantial and the deprivation of that substantial right must potentially
work injury to plaintiff if not corrected before appeal from final judg-
ment.” ” Miller v. Swann Plantation Development Co., 101 N.C. App.
394, 395, 399 S.E.2d 137, 138-39 (1991) (quoting Goldston v. American
Motors Corp., 326 N.C. 723, 726, 392 S.E.2d 735, 736 (1990)).

Defendant argues that, without immediate review, it will lose the
right to avoid trial altogether by (1) raising the statute of limitations
as an affirmative defense; (2) raising “estoppel by laches” as an affir-
mative defense; or (3) having plaintiffs’ amended complaint dis-
missed for failure to comply with the pleading requirements of N.C.
Gen. Stat. § 1A-1, Rule 9(j) (2003). On this basis, defendant contends
that “not one, but three substantial rights will be lost absent immedi-
ate review.” We disagree.

First, these are issues that are properly raised at the trial level. “A
statute of limitations defense may properly be asserted in a Rule
12(b)(6) motion to dismiss if it appears on the face of the complaint
that such a statute bars the claim.” Horton v. Carolina Medicorp,
Inc., 344 N.C. 133, 472 S.E.2d 778 (1996) (citing Hargett v. Holland,
337 N.C. 651, 653, 447 S.E.2d 784, 786 (1994)).

In addition, defendant’s legal premise, that an amended complaint
must always be filed within the statute of limitations, is unsound.
Under N.C. Gen. Stat. § 1A-1, Rule 15(c) (2003), an amended com-
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plaint “is deemed to have been interposed at the time the claim in the
original pleading was interposed, unless the original pleading does
not give notice of the transactions, occurrences, or series of transac-
tions or occurrences, to be proved pursuant to the amended plead-
ing.” The North Carolina Supreme Court has held that relation back is
not defeated by the statute of limitations:

We hold that the determination of whether a claim asserted in an
amended pleading relates back does not hinge on whether a time
restriction is deemed a statute of limitation or repose. Rather, the
proper test is whether the original pleading gave notice of the
transactions, occurrences, or series of transactions or occur-
rences which formed the basis of the amended pleading. If the
original pleading gave such notice, the claim survives by relating
back in time without regard to whether the time restraint
attempting to cut its life short is a statute of repose or limitation.

Pyco Supply Co. Inc. v. American Centennial Ins. Co., 321 N.C. 435,
440-41, 364 S.E.2d 380, 383 (1988). Thus, even upon a proper motion
for dismissal in the trial court, the parties would need to litigate the
issue of whether the original complaint gave sufficient notice of the
transactions and occurrences alleged in the amended complaint.

We also disagree with defendant’s assertion that the only way to
challenge plaintiffs’ purported failure to comply with Rule 9(j) is by
immediate appellate review of the court’s order allowing plaintiffs to
file an amended complaint. Rule 9 provides that a claim alleging med-
ical malpractice “shall be dismissed unless” certain requirements are
met. A defendant’s motion to dismiss based on failure to comply with
Rule 9(j) should be brought at the trial level. See Thigpen v. Ngo, 355
N.C. 198, 199, 558 S.E.2d 162, 163 (2002) (upholding “order of the trial
court dismissing plaintiff’s complaint alleging medical malpractice
because of plaintiff’s failure to comply with Rule 9(j)”).

Estoppel also should be litigated at the trial level. Indeed, N.C.
Gen. Stat. § 1A-1, Rule 8 (2003) requires that affirmative defenses
such as laches, estoppel, or the statute of limitations be raised by
answer or counterclaim:

The North Carolina Rules of Civil Procedure require a party to
affirmatively set forth any matter constituting an avoidance or
affirmative defense, N.C. Gen. Stat. §§ 1A-1, Rule 8(c) [(2005)],
and our courts have held the failure to do so creates a waiver of
the defense. Neither defendants’ original nor amended answer
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include an affirmative defense of estoppel[.] . . . Defendants
therefore have waived this defense by failing to affirmatively
assert estoppel as to plaintiff.

HSI v. Diversified Fire, 169 N.C. App. 767, 773, 611 S.E.2d 224, 228
(2005) (citing Robinson v. Powell, 348 N.C. 562, 566, 500 S.E.2d 714,
717 (1998)).

N.C.R. App. P. 10(b)(1) provides in relevant part that “to preserve
a question for appellate review, a party must have presented to the
trial court a timely request, objection or motion, stating the specific
grounds for the ruling the party desired the court to make . . . . [and]
obtain[ed] a ruling upon the party’s request, objection or motion.”

We conclude that defendant’s proposed “substantial rights” con-
sist of issues that defendant must raise at the trial level to preserve
for review. In the instant case, none of the issues addressed by
defendant were brought before the trial court. Consequently, defend-
ant’s appeal is not only interlocutory in that it is brought before final
judgment has been entered, but also attempts to obtain review of
matters that defendant has not even preserved for appellate review
were we now reviewing a final judgment. We conclude that no sub-
stantial right will be lost by failure to allow immediate review of the
trial court’s order allowing plaintiffs to amend their complaint.
Accordingly, defendant’s appeal must be dismissed.

Plaintiffs have also moved for imposition of sanctions against
defendant under N.C.R. App. P. Rule 34(a)(1), which provides in
pertinent part that this Court may impose sanctions “against a party
or attorney or both when the court determines that an appeal or
any proceeding in an appeal was frivolous because . . . the appeal
was not well grounded in fact and warranted by existing law or a
good faith argument for the extension, modification, or reversal of
existing law[.]”

Defendant appeals from an order that is clearly interlocutory, and
argues that immediate appeal is required to protect its “substantial
right” to raise the issues of estoppel, the statute of limitations, and
compliance with Rule 9(j). As discussed above, these issues must be
raised at the trial level, which defendant has not done. Moreover,
defendant argues that pretrial review is necessary because otherwise
it will lose forever the “right” to avoid the expense and inconvenience
of a trial. However, “avoidance of a trial is not a ‘substantial right’ that
would make such an interlocutory order appealable under G.S. 1-277



196 IN THE COURT OF APPEALS

COUNTY OF JACKSON v. NICHOLS
[175 N.C. App. 196 (2005)]

or G.S. 7A-27(d).” Howard v. Ocean Trail Convalescent Center, 68
N.C. App. 494, 495, 315 S.E.2d 97, 99 (1984) (citing Davis v. Mitchell,
46 N.C. App. 272, 265 S.E. 2d 248 (1980)).

We conclude that defendant’s appeal was neither based on exist-
ing law, nor on a good faith argument for a change in the existing
law, and determine that sanctions pursuant to Rule 34 should be
awarded. This Court does not frequently award sanctions pursuant to
Rule 34, but we conclude it is necessary and appropriate to do so in
this case. This appeal has needlessly delayed a final resolution of
this matter for all parties; needlessly wasted the resources of this
Court; and needlessly created “piecemeal appeals” should defendant
be later handed an adverse final judgment from which it seeks ap-
pellate review.

The trial court shall determine the reasonable amount of attor-
neys’ fees incurred by plaintiffs in responding to this appeal. The
court shall require defendant to pay the same within fifteen (15) days
of the entry of its order.

Dismissed.

Judges McCULLOUGH and ELMORE concur.

COUNTY OF JACKSON, PLAINTIFF v. JAMES G. NICHOLS anp wire, KIMBERLY DIANE
NICHOLS, anp KIMBERLY A. NICHOLS, SINGLE, DEFENDANTS

No. COA05-292
(Filed 20 December 2005)

1. Divorce— property settlement and separation agreement—
first refusal provision—intent not to be bound

The trial court did not err by granting summary judgment
for James Nichols where his former wife sought to enforce a
first refusal provision in their separation agreement when the
property in question was to be sold to the county. The separate
first refusal agreement contemplated by the separation agree-
ment was never signed, and the parties had conveyed parcels
to each other covenanting that the properties were free and clear
of encumbrances.
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2. Appeal and Error— record on appeal—prior court order
not included—collateral estoppel not considered

An assignment of error concerning collateral estoppel was
not considered where the prior court order was not included in
the record.

Appeal by defendant Kimberly A. Nichols from order entered 2
December 2004 by Judge Dennis J. Winner in Jackson County
Superior Court. Heard in the Court of Appeals 2 November 2005.

No brief filed for plaintiff-appellee.

Ball Barden & Bell, PA., by Thomas R. Bell, for defendants-
appellees James G. Nichols and Kimberly Diane Nichols.

Jennifer W. Moore, for defendant-appellant.

TYSON, Judge.

Kimberly A. Nichols appeals from order entered granting sum-
mary judgment to James G. Nichols and wife, Kimberly Diane
Nichols. We affirm.

I._Background

Kimberly A. Nichols and James G. Nichols were married in 1988
and separated on 12 July 2000. The parties subsequently entered into
a separation and property settlement agreement (“separation agree-
ment”) on 13 October 2000. The separation agreement was incorpo-
rated into a decree of absolute divorce filed 10 September 2001 by the
Jackson County District Court.

During their marriage, the parties acquired a 4.81 acre parcel of
land from James G. Nichols’s father. The separation agreement pro-
vided that James G. Nichols would receive the parcel, excepting 0.87
acres to be conveyed to Kimberly A. Nichols. The separation agree-
ment also provided that for a period of ten years following the exe-
cution of the separation agreement, neither party could accept an
offer to purchase their parcel without first notifying the other party
and providing an opportunity to purchase the property on identical
terms as the offer they had received. The separation agreement fur-
ther provided that if either party sold their land in violation of the
separation agreement, the seller would be liable to the other party for
the purchase price. The separation agreement stated that an express
and distinct “right of first refusal agreement” was to be executed on
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the same date as the separation agreement. A separate agreement
was never executed.

James G. Nichols conveyed his marital interest in the 0.87 acre
tract by general warranty deed to Kimberly A. Nichols on 31 October
2000. On 10 November 2000, Kimberly A. Nichols conveyed her mari-
tal interest in the 4.81 acre tract by general warranty deed to James
G. Nichols, excepting the 0.87 acre tract she had received. On 56 March
2003, Kimberly A. Nichols conveyed the 0.87 acre tract to James G.
Nichols for paid consideration of $100,000.00.

On 14 November 2003, James G. Nichols and wife, Kimberly
Diane Nichols, entered into a contract with the County of Jackson to
sell the entire 4.81 acres of property for 1.5 million dollars. James G.
Nichols did not notify his former wife of the County’s offer and did
not first offer the property to her for purchase under the terms of the
separation agreement. Kimberly A. Nichols became aware of the con-
tract and filed an action in the Jackson County District Court, seek-
ing to have James G. Nichols ordered to comply with the terms of the
separation agreement. The trial court’s order determined that James
G. Nichols failed to notify his former wife of the offer. James G.
Nichols refused to close the sale of the property with the County
of Jackson.

The County of Jackson filed suit in the Jackson County Superior
Court on 3 May 2004 seeking specific performance of the contract
and joined Kimberly A. Nichols as a party in the suit. Kimberly A.
Nichols filed a crossclaim against James G. Nichols, seeking enforce-
ment of the separation agreement. James G. Nichols moved for sum-
mary judgment on Kimberly A. Nichols’s crossclaim. The trial court
granted James G. Nichols’s motion for summary judgment on
Kimberly A. Nichols’s crossclaim. Kimberly A. Nichols appeals.

II. Issues

Kimberly A. Nichols asserts the trial court erred by: (1) making
findings of fact unsupported by admissible evidence; (2) making con-
clusions of law that are unsupported by findings of fact and admis-
sible evidence; and (3) concluding that no genuine issue of material
fact exists and that James G. Nichols and Kimberly Diane Nichols are
entitled to judgment as a matter of law on the crossclaim.

1. Summary Judgment

Kimberly A. Nichols contends the trial court erred in granting
James G. Nichols’s motion for summary judgment. We disagree.
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This Court reiterated our standard of review of the trial court’s
grant of summary judgment in Hoffman v. Great Am. Alliance Ins.
Co., 166 N.C. App. 422, 601 S.E.2d 908 (2004).

Our standard to review the grant of a motion for summary judg-
ment is whether any genuine issue of material fact exists and
whether the moving party is entitled to judgment as a matter of
law. A defendant may show entitlement to summary judgment by
(1) proving that an essential element of the plaintiff’s case is non-
existent, or (2) showing through discovery that the plaintiff can-
not produce evidence to support an essential element of his or
her claim, or (3) showing that the plaintiff cannot surmount an
affirmative defense. Once the party seeking summary judgment
makes the required showing, the burden shifts to the nonmoving
party to produce a forecast of evidence demonstrating specific
facts, as opposed to allegations, showing that he can at least
establish a prima facie case at trial.

Id. at 425-26, 601 S.E.2d at 911 (internal citations and quotations
omitted).

IV. Agreement to Agree

[1] It is well settled that a contract “leaving material portions open
for future agreement is nugatory and void for indefiniteness.” Boyce
v. McMahan, 285 N.C. 730, 734, 208 S.E.2d 692, 695 (1974). The rea-
son for this rule “is that if a preliminary contract fails to specify all of
its material and essential terms so that some are left open for future
negotiations, then there is no way by which a court can determine the
resulting terms of such future negotiations.” Bank v. Wallens and
Schaaf v. Longiottt, 26 N.C. App. 580, 583, 217 S.E.2d 12, 15 (1975). If
the parties to the contract “manifested an intent not to become bound
until the execution of a more formal agreement or document, then
such an intent would be given effect.” Id.

“In the usual case, the question whether an agreement is com-
plete or partial is left to inference or further proof.” “The subse-
quent conduct and interpretation of the parties themselves may
be decisive of the question as to whether a contract has been
made even though a document was contemplated and has never
been executed.”

Id. at 584, 217 S.E.2d at 15 (quoting Boyce, 285 N.C. at 734, 208 S.E.2d
at 695; 1 Corbin, Contracts, § 30, pp. 107-08 (1963)). Our deci-
sion turns on whether a genuine issue of material fact exists if the
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parties intended to be bound by the separation agreement when
the referenced and separate right of first refusal agreement was
never executed.

In Wallens, the agreement in question began by stating, “This let-
ter is to serve as a memorandum agreement until proper complete
documents can be drawn up to consummate this transaction.” 26 N.C.
App. at 582, 217 S.E.2d at 14. This Court upheld the agreement
because it clearly stated that it would serve as an agreement until
more complete documents were drawn. Id. at 583-84, 217 S.E.2d at 15.
Here, the lack of a final agreement, along with the subsequent con-
duct of the parties, demonstrates an intent by the parties not to be
bound by the provisions of the separation agreement until a separate
right of first refusal agreement was executed.

By deed dated 5 March 2003, Kimberly A. Nichols reconveyed the
0.87 acres to James G. Nichols. Included in the language of the deed
is a statement that the grantor, Kimberly A. Nichols, “does grant, bar-
gain, sell and convey unto the Grantee in fee simple, all that certain
lot or parcel of land situated in Cashiers Township, Jackson County,
North Carolina, and more particularly described as follows . ...” The
deed further states:

And the Grantor covenants with the Grantee, that Grantor is
seized of the premises in fee simple, has the right to convey the
same in fee simple, that title is marketable, and free and clear of
all encumbrances, and the Grantor will warrant and defend the
title against the lawful claims of all persons whomsoever except
for the exceptions herein after stated.

Black’s Law Dictionary defines an encumbrance as a “claim or lia-
bility that is attached to property or some other right and that may
lessen its value . . . .” Black’s Law Dictionary 547 (7th ed. 1999).

A right of first refusal, also termed as a “preemptive right,”
“requires that, before the property conveyed may be sold to another
party, it must first be offered to the conveyor or his heirs, or to some
specially designated person.” Smith v. Mitchell, 301 N.C. 58, 61, 269
S.E.2d 608, 610 (1980) (quoting 6 American Law of Property § 26.64 at
506-07 (1952)).

A preemptive provision creates the right in the holder to buy the
property before the seller can convey it to another. Id. at 61, 269
S.E.2d at 610-11. A right of first refusal is a restraint on alienation. Id.



IN THE COURT OF APPEALS 201

COUNTY OF JACKSON v. NICHOLS
[175 N.C. App. 196 (2005)]

at 61, 269 S.E.2d at 610. In spite of the fact that a right of first refusal
provision constitutes a restraint of alienability, our Supreme Court
has held such agreements are enforceable if “carefully limited in
duration and price” and are “reasonable.” Id.

Kimberly A. Nichols covenanted in her deed to James G. Nichols
that the property was free and clear of all encumbrances. A right of
first refusal provision constitutes an encumbrance and creates a lia-
bility attached to the property. Our courts have held a right of first
refusal to be a restraint on alienation. Smzith, 301 N.C. at 61, 269
S.E.2d at 610. The 5 March 2003 conveyance of the 0.87 acres from
Kimberly A. Nichols to James G. Nichols demonstrates that the par-
ties did not intend to be bound by the provisions in the separation
agreement absent the execution of a more formal and final right of
first refusal, which was never executed. Wallens, 26 N.C. App. at 583,
217 S.E.2d at 15. As no genuine issue of material fact exists, James G.
Nichols was entitled to summary judgment. The trial court did not err
in granting James G. Nichols’s motion for summary judgment.

V. Collateral Estoppel

[2] Kimberly A. Nichols argues that in an order entered by the
trial court on 26 April 2004, the court found that James G. Nichols
failed to notify her of the offer to purchase the real property, and he
is collaterally estopped from relitigating the same issue in the action
pending in the Superior Court. Kimberly A. Nichols, as appellant,
failed to include a copy of the district court’s order in the record
on appeal.

Rule 9 of the North Carolina Rules of Appellate Procedure limits
this Court’s review to matters contained in the record on appeal. Rule
9(a) provides that “copies of all other papers filed and statements of
all other proceedings had in the trial court which are necessary to an
understanding of all errors” should be included in the record on
appeal. N.C.R. App. 9(a)(1)(j) (2005). As Kimberly A. Nichols failed to
include a copy of the district court’s order in the record on appeal, we
do not address this issue. State v. Brown, 142 N.C. App. 491, 492-93,
543 S.E.2d 192, 193 (2001) (noting that it is the appellant’s duty to
ensure that the record before this Court is complete). This assign-
ment of error is dismissed.

VI. Conclusion

The trial court did not err in concluding no genuine issue of ma-
terial fact existed with regard to Kimberly A. Nichols’s crossclaim
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against James G. Nichols. The trial court’s order granting summary

judgment in favor of James G. Nichols and wife, Kimberly Diane
Nichols is affirmed.

Affirmed.

Judges JACKSON and SMITH concur.

STATE OF NORTH CAROLINA v. JOEL MARK DURHAM, DEFENDANT

No. COA05-286
(Filed 20 December 2005)

1. Constitutional Law— right to remain silent—refusal to
talk to police—evidence of sanity

The trial court erred in a first-degree murder case by allowing
the State to argue that the jury could use defendant’s silence
while in custody as evidence of his sanity, and defendant is en-
titled to a new trial, because: (1) the prosecutor’s statements
referred repeatedly to defendant’s silence, not merely his behav-
ior, and urged the jury to infer that defendant was sane enough to
know that remaining silent was in his best interest; and (2) the
error was not harmless beyond a reasonable doubt when the only
real issue at trial was whether defendant was legally insane at the
time of the murder since defendant admitted firing the shots that
killed the victim.

2. Evidence— testimony—pretrial sanity hearing—impeach-
ment—blanket prohibition

The trial court erred in a first-degree murder case by allowing
the State to cross-examine experts using testimony from defend-
ant’s pretrial sanity hearing even though the State asserts that
N.C.G.S. § 15A-959 does not bar the use of pretrial testimony for
the purpose of impeaching the experts with prior inconsistent
statements, because: (1) the statutory language does not limit
the bar on using testimony or evidence to substantive evidence,
but instead states a blanket prohibition; and (2) it cannot be said
that the improper admission of an expert’s statements from
the pretrial hearing was harmless when the only issue at trial
was defendant’s sanity at the time of the murder, and substantial
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evidence including the testimony of all three expert witnesses
showed that defendant was insane.

3. Evidence— exclusion of testimony—sanity

The trial court did not abuse its discretion in a first-degree
murder case by excluding evidence allegedly supporting the
expert testimony that defendant was insane at the time of the
crime, because: (1) although the trial court refused to allow an
expert to testify that in ten prior cases she had never found a
defendant insane at the time of the crime, it cannot be said that
the court’s determination was manifestly unsupported by reason;
and (2) although the trial court excluded testimony from defend-
ant’s brother about the brother’s own mental illness which was
similar to defendant’s, two experts had previously testified that
mental illnesses tended to run in families and one expert specifi-
cally testified that mental illness ran in defendant’s family.

Appeal by defendant from judgment entered 16 March 2004 by
Judge Steve A. Balog in Guilford County Superior Court. Heard in the
Court of Appeals 19 October 2005.

Attorney General Roy Cooper, by Special Deputy Attorney
General A. Danielle Marquis, for the State.

Glover & Peterson, PA., by Ann B. Peterson, for defendant-
appellant.

HUDSON, Judge.

On 3 September 2002, the grand jury indicted defendant Joel
Mark Durham the first-degree murder of Ralph Gaiser. After defend-
ant gave notice of his intent to rely on an insanity defense, the court
held a pretrial hearing. Following the hearing, Judge Melzer A.
Morgan denied defendant’s motion to have the charge of first-degree
murder dismissed pretrial on the basis of a defense of insanity. The
case came on for trial at the 8 March 2004 criminal session. On 16
March 2004, the jury found defendant guilty of first-degree murder.
The court sentenced defendant to life in prison and defendant
appeals. As described below, we conclude that defendant is entitled
to a new trial.

Defendant admitted that he shot his friend Ralph Daniel Gaiser to
death on Gaiser’s birthday, 3 July 2002. Defendant had known Gaiser
for twenty-five years, though their relationship had deteriorated in
recent years. As Gaiser and his friend Don Whitaker sat in Gaiser’s
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living room, defendant entered the house and spoke with them
briefly. Defendant then stated that he had left his car lights on and
left. He returned a few minutes later and shot Gaiser four times in the
head and chest with a rifle. Whitaker asked defendant not to shoot
him and said he wanted to leave. Defendant responded, “This doesn’t
concern you. It is a CIA hit.” Defendant then left the house.

The evidence tended to show that defendant believed that the
CIA had removed his eyes and replaced them with cameras. He also
believed that the CIA was controlling him and was behind a variety of
plots, including the 11 September 2001 attacks. Concerned about
defendant’s behavior and thoughts, his family took him to the
Guilford County Mental Health Center in January 2000, where he was
diagnosed as psychotic with paranoid delusional disorder. Defendant
began taking anti-psychotic medication which improved his symp-
toms. After his arrest, three mental health experts, including Dr. Karla
de Beck, who had been retained by the State, examined defendant
and found that he was legally insane at the time of the crime. The
State offered several lay witnesses who testified that they believed
defendant was sane at the time of the crime. The jury convicted
defendant of first-degree murder.

[1] Defendant first argues that the court erred in allowing the State
to argue that the jury could use his silence while in custody as evi-
dence of defendant’s sanity, in violation of his constitutional rights.
We agree.

During his closing statement to the jury, the prosecutor argued
the following, quoting Dr. de Beck:

Okay he’s been arrested now. The burden has been lifted. He’s no
longer uncertain, if you believe him, what’s going to happen.
“Detective Spagnola presented him with a waiver of rights and
explained his rights to him. Mr. Durham had no questions and
would not look up. He would not speak.”

Over defendant’s objection, the court allowed the State to con-
tinue this argument, again quoting Dr. de Beck:

He said he attempted to talk to him for thirty minutes without any
murmur from [defendant]. It was noted that the only personal
acknowledgement of my presence I received from Mr. Durham
from our interview was in showing him a picture of Danny Gaiser,
the victim. He briefly looked up at the photograph, nodded his
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head, said “yes,” and looked back at his shoes, where his eyes
continued to stare for the rest of the interview.

If the burden has been lifted and he’s relieved, why does he not
tell the police what happened? Why does he wait until he talks to
his experts when he knows they’re interviewing him to determine
whether he’s insane or not? Why didn’t he tell the police then, if
we are going to talk about the truth? I guess the same reason why
we don’t know where the gun was on the day of the murder.

The fact is the defendant knew the difference between right
and wrong.

Defendant contends that this argument from the State implies
that defendant must have been sane and known right from wrong
based on his refusal to talk to the police once he was in custody.

In our legal system, it is axiomatic that a criminal defendant is
entitled under the Fifth Amendment to the United States
Constitution, as incorporated by the Fourteenth Amendment, to
remain silent and to refuse to testify. Griffin v. California, 380
U.S. 609, 14 L. Ed. 2d 106 (1965). This right is also guaranteed
under Article I, Section 23 of the North Carolina Constitution.
State v. Reid, 334 N.C. 551, 554, 434 S.E.2d 193, 196 (1993). It is
equally well settled that when a defendant exercises his right
to silence, it ‘shall not create any presumption against him,’
N.C.G.S. § 8-54 (1999), and any comment by counsel on a defend-
ant’s failure to testify is improper and is violative of his Fifth
Amendment right, [State v.] Mitchell, 3563 N.C. [309,] 326, 543
S.E.2d [830,] 840 [2001].

State v. Ward, 3564 N.C. 231, 250-51, 555 S.E.2d 251, 264 (2001), cert.
denied, 359 N.C. 197, 605 S.E.2d 472 (2004). The State contends that
the prosecutor’s remarks were merely a permissible comment on
defendant’s behavior and demeanor during the interview. We find this
argument unpersuasive. The prosecutor’s statements referred repeat-
edly to defendant’s silence, not merely to his behavior, and clearly
urged the jury to infer that defendant was sane enough to know that
remaining silent was in his best interest. As the Supreme Court made
clear in Ward, this the State may not do.

Every comment “implicating a defendant’s right to remain silent,
although erroneous, is not invariably prejudicial.” Id. at 251, 555
S.E.2d at 265; see also State v. Shores, 155 N.C. App. 342, 351, 573
S.E.2d 237, 242 (2002), disc. review denied, 356 N.C. 690, 578 S.E.2d
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592 (2003). “Indeed, such error will not earn the defendant a new trial
if, after examining the entire record, this Court determines that the
error was harmless beyond a reasonable doubt.” Ward, at 251, 555
S.E.2d at 265

In Ward, a capital murder case, the challenged argument came
at the close of the sentencing phase, when the prosecutor argued
the following:

[Defendant] started out that he was with his wife and child or
wife and children or something that morning. We know he could
talk, but he decided just to sit quietly. He didn’t want to say any-
thing that would ‘incriminate himself.” So he appreciated the
criminality of his conduct all right.

He was mighty careful with who [sic] he would discuss that
criminality, wasn’t he? He wouldn’t discuss it with the people at
[Dorothea] Dix [Hospital].

Id. at 266, 565 S.E.2d at 273. Defendant Ward did not object. The
Supreme Court held that the argument invited such a clear violation
of defendant’s right to silence that it required the trial court to inter-
vene ex mero motu. Id. Since the trial court had not done so, the
Supreme Court ordered a new sentencing hearing, noting that it “can-
not conclude that this omission had no impact on the jury’s sentenc-
ing recommendation.” Id. Here, the defendant admitted firing the
shots that killed Gaiser, so the only real issue at trial was whether
defendant was legally insane at the time of the murder. Three mental
health experts testified that they believed defendant was legally
insane. Lay witnesses and circumstances presented the only evidence
of defendant’s sanity. We are unable to distinguish Ward in a mean-
ingful way. Given this evidence, we are unable to say that this error
was harmless beyond a reasonable doubt. Defendant is entitled to a
new trial.

Although we award defendant a new trial on the grounds
above, we address his remaining arguments as they could arise in a
new trial.

[2] Defendant argues that the court erred in allowing the State to
cross-examine experts using testimony from his pretrial sanity hear-
ing. We agree.

N.C. Gen. Stat. § 15A-959 provides for pretrial sanity hearings and
states that:
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(¢) Upon motion of the defendant and with the consent of the
State the court may conduct a hearing prior to the trial with
regard to the defense of insanity at the time of the offense. If the
court determines that the defendant has a valid defense of insan-
ity with regard to any criminal charge, it may dismiss that charge,
with prejudice, upon making a finding to that effect. The court’s
denial of relief under this subsection is without prejudice to the
defendant’s right to rely on the defense at trial. If the motion is
denied, no reference to the hearing may be made at the trial, and
recorded testimony or evidence taken at the hearing is not admis-
sible as evidence at the trial.

N.C. Gen. Stat. § 15A-959(c) (2003) (emphasis supplied). The State
asserts that the statute does not bar the use of pretrial testimony for
the purpose of impeaching the experts with prior inconsistent state-
ments. Prior inconsistent statements are not admissible as substan-
tive evidence, but may be used for impeachment purposes. State v.
Humnt, 324 N.C. 343, 348, 378 S.E.2d 754, 7567 (1989). However, the
statutory language quoted above does not limit the bar on using hear-
ing testimony or evidence to “substantive evidence,” but rather states
a blanket prohibition. Cf. State v. Atkins, 349 N.C. 62, 505 S.E.2d 97
(1998) (where the Court found no error in allowing the prosecutor to
cross-examine defendant’s expert using testimony from prior compe-
tency hearing (as opposed to an insanity hearing)). The court erred in
allowing evidence taken at the pretrial insanity hearing to be admit-
ted as impeachment evidence at defendant’s trial. “The admission of
technically incompetent evidence is harmless unless it is made to
appear that defendants were prejudiced thereby and that a different
result likely would have ensued had the evidence been excluded.”
State v. Logner, 297 N.C. 539, 549, 256 S.E.2d 166, 172 (1979). Because
the only issue at trial was defendant’s sanity at the time of the mur-
der, and because substantial evidence including the testimony of all
three expert witnesses tended to show that defendant was insane, we
cannot say that the improper admission of Dr. de Beck’s statements
from the pretrial hearing was harmless.

[3] Defendant also argues that the court erred in excluding evidence
supporting the expert testimony that defendant was insane at the
time of the crime. We do not agree.

“[A] trial court’s decision to admit evidence under Rule 403 will
not be grounds for relief on appeal unless it is ‘manifestly unsup-
ported by reason or is so arbitrary it could not have been the result of
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a reasoned decision.” ” State v. Love, 152, N.C. App. 608, 614-15, 568
S.E.2d 320, 325 (2002), disc. review denied, 357 N.C. 168, 581 S.E.2d
66 (2003), (quoting State v. Syriani, 333 N.C. 350, 379, 428 S.E.2d 118,
133, cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993)). Here, the
court refused to allow Dr. de Beck to testify that in ten prior cases she
had never found a defendant insane at the time of his crime. Although
the court might properly have admitted such evidence, we cannot say
that the court’s determination to exclude such testimony was mani-
festly unsupported by reason.

The court also excluded testimony from defendant’s brother
about the brother’s own mental illness, which was similar to defend-
ant’s. Two experts had previously testified that mental illnesses
tended to run in families and Dr. de Beck specifically testified that
mental illness ran in defendant’s family. Defendant maintained that
the brother’s testimony was more compelling evidence that this type
of mental illness in fact ran in defendant’s family, and bolstered
defendant’s claim of insanity. We see no abuse of discretion and thus
we overrule this assignment of error.

New trial.

Judges BRYANT and CALABRIA concur.

STATE OF NORTH CAROLINA v. ELIZABETH REBECCA PALMER, DEFENDANT

No. COA05-148
(Filed 20 December 2005)

Embezzlement— motion to dismiss—sufficiency of evidence

The trial court erred by denying defendant’s motions to dis-
miss embezzlement charges, because: (1) defendant never had
lawful possession of the incoming checks at issue nor was she
entrusted with the checks by virtue of a fiduciary capacity; (2)
defendant acquired the incoming checks through misrepresenta-
tion by setting up a post office box, using another employee’s
name and signature, and directing incoming checks to that
address without authorization; (3) even though defendant had
access to all incoming checks for both companies, she was not
authorized to direct incoming checks to the post office box she
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opened, nor was opening the mail or making out deposit slips for
incoming checks one of defendant’s duties; and (4) the appropri-
ate charges against defendant should have been larceny.

Appeal by Defendant from judgment entered 3 March 2004 by
Judge E. Penn Dameron in Superior Court, Buncombe County. Heard
in the Court of Appeals 1 November 2005.

Attorney General Roy Cooper, by Assistant Attorney General
Ann W. Matthews, for the State.

K.E. Krispen Culbertson, for defendant-appellant.

WYNN, Judge.

To be guilty of embezzlement, a defendant “must have been
entrusted with and received into his possession lawfully the per-
sonal property of another[.]” State v. Weaver, 359 N.C. 246, 255, 607
S.E.2d 599, 604 (2005) (citation omitted) (emphasis in original).
Defendant contends that the State’s evidence established the crime
of larceny (for which she was not charged), not embezzlement,
because the evidence failed to show that she had acquired lawful
possession of her employer’s property. Since the record shows
Defendant neither took lawful possession of her employer’s property
nor was she entrusted with the property by virtue of a fiduciary
capacity, we hold there was insufficient evidence to support the
charges of embezzlement.

The evidence at trial tended to show that in June 2002, Palmer
Instruments, Inc. and Wahl Instruments, Inc. employed Defendant
Elizabeth Rebecca Palmer as an account manager for the two sepa-
rate companies, owned by Stephen Santangelo, which manufacture
temperature measuring devices.

Defendant’s duties as account manager included supervising
two other employees in accounts payable and accounts receivable,
acting as the computer administrator, and conducting payroll duties.
Defendant’s duties also included seeking out and looking at any fi-
nancial document—including incoming checks, deposits, bank
statements, and other financial documents. Pam Rogers, executive
assistant and secretary of Palmer Instruments and Wahl Instru-
ments, testified that Defendant had access to checks that were com-
ing into the business from other companies. Ms. Rogers’s duties
included opening the mail, processing the checks, and making out
deposit slips.
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On 3 March 2003, Defendant applied for and opened a post office
box under the name of Palmer Instruments. The application listed
Pam Rogers, corporate secretary, as the person opening the post
office box; Defendant forged Ms. Rogers’s signature on the applica-
tion. The driver’s license number on the application matched
Defendant’s driver’s license number on her employment application.
Defendant had no authority to open the post office box in the com-
pany’s name or sign Ms. Rogers’s name.

On 5 March 2003, Defendant, without authorization, met with
Karen Ferrell (a financial services advisor at Central Carolina Bank)
and opened business bank accounts for Palmer Instruments and Wahl
Instruments. Ms. Ferrell prepared corporate resolutions, signature
cards, and internet banking forms for both companies and gave them
to Defendant to acquire the appropriate signatures. All the forms
were returned to Ms. Ferrell with purported signatures of Ms. Rogers
and Mr. Santangelo; however, both testified at trial that the signatures
were not theirs. Palmer Instruments corporate seal was also affixed
to the resolutions and signature cards. Mr. Santangelo, who kept
the seals, testified that he did not affix the seal to the resolutions
or signature cards.

Central Carolina Bank’s processing center found that Palmer
Instruments corporate seal had been placed on Wahl Instruments res-
olution and signature card, and returned both to Ms. Ferrell for cor-
rection. Ms. Ferrell called Ms. Rogers who said she was not aware of
any accounts with Central Carolina Bank. Ms. Rogers transferred the
call to Defendant who told Ms. Ferrell to send the new forms to the
post office box she opened. The forms were never returned to Ms.
Ferrell. Defendant explained to Ms. Rogers that Ms. Ferrell had mis-
takenly opened a corporate account after she had left some papers in
Ms. Ferrell’s office.

Upon opening the Palmer Instruments account at Central
Carolina Bank, Defendant deposited a check made payable to Palmer
Instruments in the amount of $1573.81. Defendant also deposited a
check made payable to Wahl Instruments in the amount of $2116.24
into the Wahl Instruments account at Central Carolina Bank. On 12
March 2003, Defendant deposited a check made payable to Palmer
Instruments in the amount of $1105.17 into the Palmer Instruments
account at Central Carolina Bank. Defendant also deposited a
check made payable to Wahl Instruments in the amount of $127.71
into the Wahl Instruments account at Central Carolina Bank.
Photographs from the bank surveillance video camera show
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Defendant present at the bank on 5 and 12 March 2003, the dates
written on the deposit slips.

Between 10 and 14 March 2003, Defendant wrote checks to her-
self from the Palmer Instruments and Wahl Instruments accounts at
Central Carolina Bank; forged Ms. Rogers’s signature on the checks;
and deposited the checks in her personal bank account at the State
Employees’ Credit Union. From the Palmer Instruments account
Defendant wrote herself a check for $1300.00. From the Wahl
Instruments account Defendant wrote herself a check for $1500.00
and a check for $620.00.

On 25 March 2003, Ms. Ferrell called Mr. Santangelo to inform
him that he still needed to sign and return the resolution and signa-
ture cards for Wahl Instruments’ account. Mr. Santangelo told Ms.
Ferrell that the companies did not have bank accounts at Central
Carolina Bank, and she informed him that both companies had active
accounts. Mr. Santangelo requested and obtained copies of all bank
records for both accounts, including the resolutions, signature cards,
deposit slips, and checks payable to Defendant. Mr. Santangelo
searched Defendant’s office and found Palmer Instruments’ corporate
seal in Defendant’s desk drawer. Mr. Santangelo testified that he kept
both companies’ seals in his desk in a locked drawer, but he often
unlocked the desk and left the room for brief periods of time.

Defendant presented no evidence at trial. A jury found Defendant
guilty of four counts of uttering forged instruments and five counts of
embezzlement. The trial court sentenced Defendant to six to eight
months imprisonment for the uttering forged instrument charges and
one charge of embezzlement. The trial court sentenced Defendant to
a suspended sentence and placed Defendant on supervised probation
for thirty-six months for the remaining four embezzlement charges to
begin at the expiration of the active sentence.

On appeal to this Court, we dispositively agree with Defendant’s
contention that the trial court erred in denying her motions to dismiss
the embezzlement charges.!

1. When reviewing a motion to dismiss, we view “the evidence in the light most
favorable to the State, giving the State the benefit of all reasonable inferences.” State
v. Morgan, 359 N.C. 131, 161, 604 S.E.2d 886, 904 (2004) (citing State v. Gladden, 315
N.C. 398, 430, 340 S.E.2d 673, 693, cert. denied, 479 U.S. 871, 93 L. Ed. 2d 166 (1986)),
cert. denied, — U.S. —, 163 L. Ed. 2d 79 (2005). If we find that “substantial evidence
exists to support each essential element of the crime charged and that defendant was
the perpetrator, it is proper for the trial court to [have denied] the motion.” Id. (citing
State v. Malloy, 309 N.C. 176, 178, 305 S.E.2d 718, 720 (1983)). “Substantial evidence is
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To convict a defendant of embezzlement

four distinct propositions of fact must be established: (1) that the
defendant was the agent of the prosecutor, and (2) by the terms
of his employment had received property of his principal; (3) that
he received it in the course of his employment; and (4) knowing
it was not his own, converted it to his own use.

State v. Block, 245 N.C. 661, 663, 97 S.E.2d 243, 244 (1957) (internal
citations omitted); State v. McCaskill, 47 N.C. App. 289, 292, 267
S.E.2d 331, 333, disc. review denied, 301 N.C. 101, 273 S.E.2d 306
(1980); see also N.C. Gen. Stat. § 14-90 (2004). Defendant argues that
the State failed to present sufficient evidence as to the second and
third prong.

To be guilty of embezzlement, a defendant “must have been
entrusted with and received into his possession lawfully the per-
sonal property of another[.]” Weaver, 359 N.C. at 255, 607 S.E.2d at
604 (citation omitted) (emphasis in original). Defendant cites State v.
Keyes, 64 N.C. App. 529, 307 S.E.2d 820 (1983), to support her argu-
ment that she never had lawful possession of the incoming checks at
issue. In Keyes, the defendants were employees at a plant with access
to all the materials in the plant, but were never given the authority to
sell any of the plant’s materials. Id. at 532, 307 S.E.2d at 822. The
defendants sold materials from the plant and kept the profits for their
personal use. This Court found that the “defendants may have had
access to machinery parts, but there is no evidence that they received
machinery parts by the terms of their employment. There is a differ-
ence between having access to property and possessing property in a
fiduciary capacity.” Id. This Court held that the defendants never
took lawful possession of, or were entrusted with the parts. Id., 307
S.E.2d at 823.

In the recently decided case of Weawver, our Supreme Court
reversed the defendant’s convictions for aiding and abetting embez-
zlement and conspiracy to embezzle. The defendant in that case was
plant manager of a family business and his wife, Kimberly, was a
receptionist in training to be an accounting manager at two of the
family businesses. Weaver, 359 N.C. at 248, 607 S.E.2d at 600.
Kimberly’s duties “included entering payables, making bank deposits,
and entering data.” Id. However, Kimberly had no authority to write

such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.” State v. Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 (1984) (citing State
v. Smith, 300 N.C. 71, 78, 265 S.E.2d 164, 169 (1980)).



IN THE COURT OF APPEALS 213

STATE v. PALMER
[175 N.C. App. 208 (2005)]

checks from the company and was not authorized to use the signa-
ture stamp unless given explicit permission on a case-by-case basis.
Id. The defendant instructed Kimberly to misappropriate funds from
the companies for personal use. Id. at 249, 607 S.E.2d at 600-01.
Kimberly used counterchecks and checks earmarked for shredding,
wrote checks, used the signature stamp, and used the checks for per-
sonal expenses. Id., 607 S.E.2d at 601. Our Supreme Court concluded
that while Kimberly “had access to the checks and signature stamp by
virtue of her status as an employee . . ., we cannot say, based on these
facts, that Kimberly Weaver’s possession of this property was lawful
nor are we persuaded that this property was under Kimberly Weaver’s
care and control as required by N.C.G.S. § 14-90.” Id. at 256, 607
S.E.2d at 605.

In this case, like in Keyes and Weaver, Defendant never took
lawful possession of the incoming checks, nor was she entrusted
with the checks by virtue of a fiduciary capacity. Id. Instead,
Defendant acquired the incoming checks through misrepresentation,
by setting up a post office box, using Ms. Rogers’s name and signa-
ture, and directing incoming checks to that address without autho-
rization. Even though Defendant had access to all incoming checks
for both Palmer Instruments and Wahl Instruments, she was not
authorized to direct incoming checks to the post office box she
opened. Nor was opening the mail or making out the deposit slips for
incoming checks one of Defendant’s duties. Even though Defendant
generally had access to incoming checks, she was not in lawful pos-
session nor was she entrusted with these particular checks as a fidu-
ciary, as she obtained the checks through misrepresentation. See
Weaver, 359 N.C. at 256, 607 S.E.2d at 605; Keyes, 64 N.C. App. at 532,
307 S.E.2d at 823.

In sum, the appropriate charges against Defendant should have
been larceny. In this case as in Weaver, “[b]ecause the State cannot
make the ‘allegation[s] and proof correspond,” ” we must conclude
that the trial court erred in denying Defendant’s motions to dismiss
the embezzlement charges. Weaver, 359 N.C. at 257, 607 S.E.2d at 605.
As we reverse Defendant’s convictions for embezzlement, we do not
need to address her remaining assignments of error.

Reversed.

Judges McGEE and GEER concur.
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STATE OF NORTH CAROLINA v. NOEL ARELLANO SANCHEZ

No. COA05-185
(Filed 20 December 2005)

Bail and Pretrial Release— appearance bond—forfeiture—
grounds for relief—notice
The trial court lacked authority to grant surety’s motion to
set aside an entry of forfeiture of an appearance bond under
N.C.G.S. § 15A-544.4(e) on the ground that the surety was not
provided with notice of the forfeiture within thirty days after
entry of forfeiture, and the case is remanded with instructions
for the trial court to either dismiss surety’s motion or deny the
same for the reasons set forth in the Court of Appeals opinion,
because: (1) surety’s motion to set aside the entry of forfeiture
was not premised on any ground set forth in N.C.G.S. § 15A-544.5,
and that statute states there shall be no relief from a forfeiture
except as provided in the statute and that a forfeiture shall be set
aside for any one of the reasons set forth in Section (b)(1-6) and
none other; (2) sureties are not without recourse where notices
of forfeiture are not in compliance with N.C.G.S. § 15A-5644.4
since the General Assembly specifically made allowance for
relief from final judgment of forfeiture for faulty notice, N.C.G.S.
§ 15A-644.8(b)(1); and (3) the fact that the General Assembly
omitted faulty notice as a ground for relief from an entry of
forfeiture suggests the legislature made a conscious choice in
this regard.

Appeal by surety from judgment entered 15 November 2004 by
Judge Edgar B. Gregory in Yadkin County District Court. Heard in the
Court of Appeals 13 October 2005.

Shore, Hudspeth & Harding, PA, by N. Lawrence Hudspeth, 111
for Yadkin County Schools.

Morrow, Alexander, Tash, Kurtz & Porte