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DISTRICT

3A
6A
6B
TA

7BC

3B

4A
4B

8A
8B

9A
10

14

15A

15B

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

JERRY R. TILLETT

J. CARLTON COLE

WAYLAND SERMONS

W. RUSSELL DUKE, JR.
CLIFTON W. EVERETT, JR.
ALMA L. HINTON

CyY A. GRANT, SR.

QUENTIN T. SUMNER

MirroN F. (Tosy) Fircy, Jr.
WALTER H. GODWIN, JR.

Second Division

BENJAMIN G. ALFORD
KENNETH F. CROW
JonN E. NOBLES, JR.
RUSSELL J. LANIER, JR.
CHARLES H. HENRY

W. ALLEN COBB, JR.
JAY D. HOCKENBURY
PHYLLISs M. GORHAM
PauL L. JONES
ARNOLD O. JoNES IT

Third Division

RoBERT H. HOBGOOD
HeNrY W. HiGHT, JR.

W. OsmonD SmrtH IIT
DONALD W. STEPHENS
ABRAHAM P. JONES
HowarD E. MANNING, JR.
MICHAEL R. MORGAN
PauL C. GESSNER

PauL C. RIDGEWAY
ORLANDO F. HUDSON, JR.
ELAINE BUSHFAN
MiCHAEL O’FOGHLUDHA
JAMES E. HARDIN, JR.
ROBERT F. JOHNSON
WAYNE ABERNATHY

CARL R. Fox

R. ALLEN BADDOUR

ADDRESS

Manteo
Hertford
Washington
Greenville
Greenville
Roanoke Rapids
Ahoskie

Rocky Mount
Wilson

Tarboro

New Bern

New Bern
Morehead City
Wallace
Jacksonville
Wrightsville Beach
Wilmington
Wilmington
Kinston
Goldsboro

Louisburg
Henderson
Semora
Raleigh
Raleigh
Raleigh
Raleigh
Wake Forest
Raleigh
Durham
Durham
Durham
Hillsborough
Burlington
Burlington
Chapel Hill
Chapel Hill



DISTRICT

11A
11B
12

12B
12C
13A
13B
16A
16B

17A

17B

18

19B
19D
21

23

19A
19C
20A
20B
22A

22B

26A

256B

26

JUDGES
Fourth Division

FRANKLIN F. LANIER
THoMAS H. Lock
CLAIRE HILL
GREGORY A. WEEKS
JAMES F. AMMONS, JR.
MARY ANN TALLY
DouaGLAs B. SASSER
OLA M. LEwIs
RicHARD T. BROWN
RoBERT F. FLOYD, JR.
JAMES GREGORY BELL

Fifth Division

EDWIN GRAVES WILSON, JR.
RICHARD W. STONE

A. MOSES MASSEY

ANDY CROMER

LiNDsAY R. Davis, JR.
Jonn O. CraiG III

R. STUART ALBRIGHT
PATRICE A. HINNANT
JoseEpH E. TURNER
VANCE BRADFORD LONG
JAMES M. WEBB

JupsoN D. DERAmUS, JR.
WIiLLIAM Z. WOoOD, JR.

L. TopD BURKE

RonaLD E. SPIvEY
EDGAR B. GREGORY

Sixth Division

W. ERWIN SPAINHOUR
ANNA MILLS WAGONER
TANYA T. WALLACE

KevIN M. BRIDGES

W. DaviD LEE
CHRISTOPHER W. BRAGG
CHRISTOPHER COLLIER
JOsEPH CROSSWHITE

MAaRrk E. KrLAsS

THEODORE S. ROYSTER, JR.

Seventh Division

BEVERLY T. BEAL
ROBERT C. ERVIN
TiMOoTHY S. KINCAID
NATHANIEL J. POOVEY
RicHARD D. BONER
W. ROBERT BELL

viii

ADDRESS

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Hallsboro
Southport
Laurinburg
Fairmont
Lumberton

Eden

Eden

Mt. Airy
King
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Asheboro

Whispering Pines

Winston-Salem
Troutman
Winston-Salem
Winston-Salem
Wilkesboro

Concord
Salisbury
Rockingham
Oakboro
Monroe
Monroe
Statesville
Statesville
Lexington
Lexington

Lenoir
Morganton
Newton
Newton
Charlotte
Charlotte



DISTRICT

27A

27B

24

28

29A
29B
30A
30B

JUDGES

YVONNE MIMS EvaNs
Linwoobp O. Foust

Eric L. LEVINSON

H. WiLLIAM CONSTANGY
HuGH LEwis

JESSE B. CALDWELL III
ROBERT T. SUMNER
FORREST DONALD BRIDGES
JAMES W. MORGAN

FEighth Division

CHARLES PHILLIP GINN
GARY GAVENUS

ALAN Z. THORNBURG
MARVIN POPE

LAURA J. BRIDGES
MARK E. POWELL
JaMEs U. DowNs
BRADLEY B. LETTS

SPECIAL JUDGES

SHARON T. BARRETT
MARvIN K. BLOUNT
CRrAIG CROOM
RicHARD L. DOUGHTON
JAMES L. GALE

A. ROBINSON HASSELL
D. Jack HOOKS, JR.
Lucy NOBLE INMAN
JACK W. JENKINS
JonN R. JoLLy, Jr.
SHANNON R. JOSEPH
CALVIN MURPHY
WiLLiam R. PrTTMAN
GARY E. TRAWICK, JR.

EMERGENCY JUDGES

W. DOUGLAS ALBRIGHT
JAMES L. BAKER, JR.
STEVE A. BALOG
MicHAEL E. BEALE
HENRY V. BARNETTE, JR.
STAFFORD G. BULLOCK
C. PRESTON CORNELIUS
B. CraiG ELLIS

ERNEST B. FULLWOOD
THOMAS D. HAIGWOOD

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby

Shelby

Boone

Boone
Asheville
Asheville
Rutherfordton
Hendersonville
Franklin

Sylva

Asheville
Greenville
Raleigh
Sparta
Greensboro
Greensboro
Whiteville
Raleigh
Morehead City
Raleigh
Raleigh
Charlotte
Raleigh
Burgaw

Greensboro
Marshall
Burlington
Rockingham
Raleigh
Raleigh
Mooresville
Laurinburg
Wilmington
Greenville



DISTRICT

JUDGES

CLARENCE E. HORTON, JR.

CHARLES C. LammM, JR.
JERRY CASH MARTIN

J. RICHARD PARKER

A. LEON STANBACK
RoNALD L. STEPHENS
KeNNETH C. TITUS
JACK A. THOMPSON
JoHN M. TysoN
GEORGE L. WAINWRIGHT
DENNIS WINNER

ADDRESS

Kannapolis
Terrell

Mt. Airy
Manteo
Durham
Durham
Durham
Fayetteville
Fayetteville
Morehead City
Asheville

RETIRED/RECALLED JUDGES

J. B. ALLEN

ANTHONY M. BRANNON
FrANK R. BROWN
JAMES C. Davis

LARRY G. FOrRD
MARVIN K. GRAY

ZORO J. GUICE, JR.
KnNox V. JENKINS

JonN B. LEwis, Jr.
ROBERT D. LEWIS
JULIUS A. ROUSSEAU, JR.
THOMAS W. SEAY
RALPH A. WALKER, JR.

Burlington
Durham
Tarboro
Concord
Salisbury
Charlotte
Hendersonville
Four Oaks
Farmville
Asheville
Wilkesboro
Spencer
Raleigh



DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

C. CHRISTOPHER BEAN (Chief)
EDGAR L. BARNES

AMBER Davis

Eura E. REID

ROBERT P. TRIVETTE
MicCHAEL A. PAuL (Chief)
REGINA ROGERS PARKER
CHRISTOPHER B. MCLENDON
DARRELL B. CAYTON, JR.
Davip A. LEECH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BrAaDDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER
PAuL M. QUINN

KAREN A. ALEXANDER
PETER MACK, JR.

L. WALTER MILLS

LEONARD W. THAGARD (Chief)
PAUL A. HARDISON

WiLLiam M. CAMERON IIT
Lous F. Foy, Jr.

SARAH COWEN SEATON
CAROL JONES WILSON
HENRY L. STEVENS IV
JAMES L. MOORE, JR.

J. H. CORPENING II (Chief)
REBECCA W. BLACKMORE
JAMES H. Faison III
SANDRA CRINER

RICHARD RUSSELL Davis
MELINDA HAYNIE CROUCH
JEFFREY EVAN NOECKER
CHAD HOGSTON

BRrENDA G. BRANCH (Chief)
W. TURNER STEPHENSON IIT
TERESA R. FREEMAN
TruomAS R. J. NEWBERN (Chief)
WiLLiaM ROBERT LEwIS IT
THOMAS L. JONES

WIiLLIAM CHARLES FARRIS (Chief)

JOSEPH JOHN HARPER, JR.
JonN M. BrITT

PELL C. COOPER

WILLIAM G. STEWART

Jonn J. CovoLo

ANTHONY W. BROWN

DaviD B. BRANTLEY (Chief)

ADDRESS

Edenton
Manteo
Wanchese
Elizabeth City
Kitty Hawk
Washington
Williamston
Williamston
Washington
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Morehead City
New Bern
New Bern
New Bern
Clinton
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Enfield
Aulander
Winton
Murfreesboro
Wilson
Tarboro
Tarboro
Tarboro
Wilson
Rocky Mount
Rocky Mount
Goldsboro



DISTRICT

9A

10

11

12

JUDGES

LoNNIE W. CARRAWAY

R. LESLIE TURNER

TimmoTHY 1. FINAN
ELIZABETH A. HEATH
CHARLES P. GAYLOR IIT
DaNIEL FREDERICK FINCH (Chief)
J. HENRY BANKS

JouN W. Davis

RANDOLPH BASKERVILLE

S. QUON BRIDGES

CAROLYN J. YANCEY

MARK E. GALLOWAY (Chief)
L. MICHAEL GENTRY
ROBERT BLACKWELL RADER (Chief)
JAMES R. FuLLWoOD
KrisTiN H. RutH

JENNIFER M. GREEN
Monica M. BousmanN

JANE POWELL GRAY
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
VINSTON M. ROZIER, JR.
LorI G. CHRISTIAN
CHRISTINE M. WALCZYK
Eric CRAIG CHASSE

NED WILSON MANGUM
JACQUELINE L. BREWER
ANNA ELENA WORLEY
MARGARET EAGLES

KeitH O. GREGORY
MICHAEL J. DENNING

Kris D. BAILEY

ALBERT A. CORBETT, JR. (Chief)
JACQUELYN L. LEE

Jimmy L. Love, Jr.

O. HENRY WILLIS, JR.
ADDIE M. HARRIS-RAWLS
RESsON O. FAIRCLOTH IT
ROBERT W. BRYANT, JR.

R. DALE STUBBS

CHARLES PATRICK BULLOCK
PauL A. HOLCOMBE
CHARLES WINSTON GILCHRIST
A. ELIZABETH KEEVER (Chief)
ROBERT J. STIEHL IIT
EDpWARD A. PONE

KiMBRELL KELLY TUCKER
JOHN W. DICKSON

TALMAGE BAGGETT

GEORGE J. FRANKS

Davip H. Hasty

LAURA A. DEVAN

xii

ADDRESS

Goldsboro
Kinston
Goldsboro
Kinston
Goldsboro
Oxford
Henderson
Louisburg
Warrenton
Oxford
Henderson
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Apex
Raleigh
Raleigh
Raleigh
Raleigh
Cary
Smithfield
Smithfield
Sanford
Lillington
Smithfield
Lillington
Smithfield
Smithfield
Lillington
Smithfield
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville



DISTRICT

13

14

156A

15B

16A

16B

17A

17B

18

19A

JUDGES

Tonr S. KING

JERRY A. JoLLy (Chief)
NAPOLEON B. BAREFOOT, JR.
MARION R. WARREN
WiLLIAM F. FAIRLEY

ScoTT USSERY

SHERRY D. TYLER

Marcia H. Morey (Chief)
JaMmEes T. HILL

Nancy E. GOrRDON

WiLLIAM ANDREW MARSH II1
BriaN C. WILKS

Pat Evans

DORETTA WALKER

JAMES K. ROBERSON (Chief)
BRrRADLEY REID ALLEN, SR.
KATHRYN W. OVERBY

DaviD THOMAS LAMBETH, JR.
JosepH M. BUCKNER (Chief)
CHARLES T. ANDERSON
BEVERLY A. SCARLETT

PAGE VERNON

LUNSFORD LONG

WiLLIAM G. McILwWAIN (Chief)
REGINA M. JOE

JonN H. HORNE, JR.

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.

JUDITH MILSAP DANIELS
WiLLIAM J. MOORE
FRrREDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN

CHARLES MITCHELL NEAVES, JR. (Chief)

SPENCER GRAY KEY, JR.
ANGELA B. PUCKETT

WiLLiaMm F. SOUTHERN IIT
WENDY M. ENoCHS (Chief)
SUSAN ELIZABETH BRrAY

H. THOMAS JARRELL, JR.
SusaN R. BURCH

THERESA H. VINCENT

WiLLiam K. HUNTER

SHERRY FOWLER ALLOWAY
PoLLy D. SIZEMORE

KIMBERLY MICHELLE FLETCHER
BETTY J. BROWN

ANGELA C. FOSTER

AVERY MICHELLE CRUMP

JAN H. SAMET

WiLLiaM G. HaMBY, JR. (Chief)

xiii

ADDRESS

Fayetteville
Tabor City
Supply
Exum
Southport
Whiteville
Whiteville
Durham
Durham
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Chapel Hill
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Lumberton
Pembroke
Wentworth
Wentworth
Wentworth
Elkin

Elkin

Elkin

Elkin
Greensboro
Greensboro
High Point
High Point
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Kannapolis



DISTRICT

19B

19C

20A

20B

21

22A

22B

23

24

25

JUDGES

DONNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE

BRENT CLONINGER

MICHAEL A. SABISTON (Chief)
JAMEs P. HiLL, JR.

JAYRENE RUSSELL MANESS
LEE W. GAVIN

ScotT C. ETHERIDGE

DoNALD W. CREED, JR.
ROBERT M. WILKINS

CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLUTTZ, JR.
KEVIN G. EDDINGER

ROy MARSHALL BICKETT, JR.
Lisa D. THACKER (Chief)
Scott T. BREWER

AMANDA L. WILSON

WiLLIAM TUCKER

N. HUNT GWYN (Chief)
JosePH J. WILLIAMS

WiLLiaM F. HELMS

STEPHEN V. HIGDON

WiLLIAM B. REINGOLD (Chief)
CHESTER C. Davis

WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH

CAMILLE D. BANKS-PAYNE

L. DALE GRAHAM (Chief)

H. THOMAS CHURCH
DEBORAH BROWN

EpwARD L. HENDRICK IV
CHRISTINE UNDERWOOD
WAYNE L. MICHAEL (Chief)
Jimmy L. MYERS

ApriL C. WooD

Mary F. COVINGTON

CARLTON TERRY

J. RODWELL PENRY

MircHELL L. MCLEAN (Chief)
Davip V. BYRD

JEANIE REAVIS HOUSTON
MICHAEL D. DUNCAN
ALEXANDER LYERLY (Chief)
R. GREGORY HORNE
THEODORE WRIGHT MCENTIRE
RoBERT M. BrADY (Chief)

Xiv

ADDRESS

Concord
Concord
Mount Pleasant
Troy

Asheboro
Carthage
Asheboro
Asheboro
Southern Pines
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Polkton
Monroe
Rockingham
Albemarle
Monroe
Monroe
Matthews
Monroe
Clemmons
Winston-Salem
Kernersville
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Clemmons
Winston-Salem
Winston-Salem
Taylorsville
Statesville
Mooresville
Taylorsville
Olin
Lexington
Advance
Lexington
Thomasville
Advance
Lexington
Wilkesboro
Wilkesboro
Yadkinville
Wilkesboro
Banner Elk
Boone

Spruce Pine
Lenoir



DISTRICT

26

27TA

27B

28

29A

29B

JUDGES

GREGORY R. HAYES

L. SUZANNE OWSLEY

C. THOMAS EDWARDS
BurorD A. CHERRY
SHERRIE WILSON ELLIOTT
Awmy R. SIGMON

J. GARY DELLINGER
ROBERT A. MULLINAX, JR.
Lisa C. BELL (Chief)
RickYE McKoY-MITCHELL
Louis A. TROSCH, JR.
REGAN A. MILLER

BECKY THORNE TIN
THOMAS MOORE, JR.
CHRISTY TOWNLEY MANN
RonaLp C. CHAPMAN
DoNNIE HOOVER

PAIGE B. MCTHENIA

JENA P. CULLER

KIMBERLY Y. BEST-STATON
CHARLOTTE BROWN-WILLIAMS
JOHN TOTTEN

ELIZABETH THORNTON TROSCH
THEOFANIS X. NIXON
KAREN EADY-WILLIAMS
DoNALD CURETON, JR.
SEAN SMITH

MATT OSMAN

Tyyawpr M. HANDS

RavrpH C. GINGLES, Jr. (Chief)
ANGELA G. HOYLE

JoHN K. GREENLEE

JAMES A. JACKSON

THOMAS GREGORY TAYLOR
MicHAEL K. LANDS
RICHARD ABERNETHY
LARRY JAMES WILSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. PAKsoyY, JR.
MEREDITH A. SHUFORD

J. CALVIN HiLL (Chief)
REBECcA B. KNIGHT
PaTrICIA KAUFMANN YOUNG
JULIE M. KEPPLE

WarD D. Scort

Epwin D. CLONTZ

ANDREA DRAY

C. RanDy PooL (Chief)
LAURA ANNE POWELL

J. THOMAS DAvIs

ATHENA F. BROOKS (Chief)

ADDRESS

Hickory
Hickory
Morganton
Hickory
Newton
Conover
Morganton
Newton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Belmont
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby
Shelby
Denver
Shelby
Lincolnton
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion
Rutherfordton
Forest City
Fletcher



DISTRICT

30

JUDGES

DaviD KENNEDY Fox
THOMAS M. BRITTAIN, JR.
PETER KNIGHT

RicHLYN D. HoLr (Chief)
MonicA HAYES LESLIE
RicHARD K. WALKER
DoNNA FOrGA

RoY WIJEWICKRAMA
KRISTINA L. EARWOOD

ADDRESS

Hendersonville
Mills River
Hendersonville
Waynesville
Waynesville
Hayesville
Clyde
Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

THOMAS V. ALDRIDGE, JR.
KYLE D. AusTIN

SARAH P. BAILEY
GRAFTON G. BEAMAN
STEVEN J. BRYANT
SAMUEL CATHEY
DanNy E. Davis
SHELLY H. DESVOUGES
M. PatriciA DEVINE

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
SAMUEL G. GRIMES
JOYCE A. HAMILTON
LAWRENCE HAMMOND, JR.
JANE V. HARPER
RoBERT E. HODGES
SHELLY S. HoLT

JAMES M. HONEYCUTT
WiLLIAM G. JONES
WAYNE G. KIMBLE
DaviD Q. LABARRE
WiLLiam C. LAWTON
HaroLD PauL McCoy, Jr.
LAWRENCE MCSWAIN
FriTZ Y. MERCER, JR.
Nancy C. PHILLIPS
DENNIS J. REDWING
ANNE B. SALISBURY

J. LARRY SENTER
JOseEPH E. SETZER, JR.
RUSSELL SHERRILL IIT
CATHERINE C. STEVENS
J. KENT WASHBURN

CHARLES W. WILKINSON, JR.

Ocean Isle Beach
Pineola
Rocky Mount
Elizabeth City
Bryson City
Charlotte
Waynesville
St. Augustine, FL
Hillsborough
Shelby
Pleasant Green
Asheville
Washington
Raleigh
Asheboro
Charlotte
Nebo
Wilmington
Lexington
Charlotte
Jacksonville
Durham
Raleigh
Scotland Neck
Greensboro
Summerfield
Elizabethtown
Gastonia

Cary

Raleigh
Franklinton
Raleigh
Chapel Hill
Burlington
Oxford



DISTRICT

JUDGES

ADDRESS

RETIRED/RECALLED JUDGES

CLAUDE W. ALLEN, JR.
DONALD L. BOONE
JOYCE A. BROWN
HuH B. CAMPBELL
DAPHENE L. CANTRELL
T. YATES DOBSON, JR.
HARLEY B. GASTON, JR.
JAMES W. HARDISON
JANE V. HARPER
JAMES A. HARRILL, JR.
Roranp H. HAYES

PuiLIP F. HOWERTON, JR.

LiLLIAN B. JORDAN
JAMES E. MARTIN
Epwarp H. McCORMICK
J. BRUCE MORTON

Ortis M. OLIVER
STANLEY PEELE
MARGARET L. SHARPE
SAMUEL M. TATE

JOHN L. WHITLEY

xvii

Oxford
High Point
Supply
Charlotte
Huntersville
Smithfield
Belmont
Williamston
Charlotte
Winston-Salem
Gastonia
Charlotte
Randleman
Greenville
Lillington
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EDWARD L. WOODS anp wirg, BETTY R. WOODS, PrLAINTIFFS v. ODELL MCFADDEN
MANGUM, EXECUTRIX OF THE ESTATE OF JOHN ED MANGUM, DEFENDANTS
v. GEORGE W. MILLER, JR., PUBLIC ADMINISTRATOR OF THE ESTATE OF JOHN ED
MANGUM, INTERVENOR DEFENDANT

No. COA08-1134
(Filed 15 September 2009)

1. Appeal and Error— preservation of issues—failure to
object—dead man statute

The trial court did not err in an action to clear title to prop-
erty by granting summary judgment in favor of plaintiffs. Even if
the Estate had preserved the issue of whether an oral communi-
cation between Dr. Woods and Vann, now deceased, was incom-
petent evidence under N.C.G.S. § 8C-1, Rule 601(c), it waived the
protection of the dead man’s statute by eliciting this testimony
through interrogatories.

2. Evidence— affidavit—credibility

The trial court did not err in an action to clear title to prop-
erty by granting summary judgment in favor of plaintiffs even
though the Estate contends Dr. Woods’ affidavit lacked credibil-
ity because: (1) there was no evidence of untruthfulness or a per-
sonal history of misconduct; (2) the affidavits did not seem
inherently incredible, the circumstances themselves are not
suspect, and the Estate did not show any need for cross-
examination; and (3) any credibility concerning Dr. Woods’
affidavit was latent in nature, which was insufficient in itself to
deny summary judgment.
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3. Appeal and Error— preservation of issues—summary judg-
ment properly denied on other issues

There was no need to address plaintiffs’ remaining cross-
assignments of error denying plaintiffs’ motion for summary judg-
ment on the alternative theories of estoppel and lack of standing
because the trial court did not err by denying summary judgment
to the Estate.

Judge HUNTER, ROBERT C. dissenting.

Appeal by intervenor defendant and cross-appeal by plaintiffs
from judgment entered 10 June 2008 by Judge Howard E. Manning, Jr.
in Durham County Superior Court. Heard in the Court of Appeals 11
March 2009.

Glenn, Mills, Fisher & Mahoney, PA., by Carlos E. Mahoney,
and Pendergrass Law Firm, PLLC, by James K. Pendergrass,
Jr., for plaintiffs-appellees.

Haywood, Denny & Miller, L.L.P., by Robert E. Levin, for inter-
venor defendant-appellant.

CALABRIA, Judge.

George W. Miller, Jr. (“defendant”), as Public Administrator of the
Estate (“the Estate”) of John Ed Mangum (“Mr. Mangum”), appeals a
judgment granting Edward L. Woods (“Dr. Woods”) and Betty R.
Woods’ (collectively “plaintiffs”) Motion for Summary Judgment and
denying defendant’s Motion for Summary Judgment. We affirm.

1. Facts

On 4 August 1987, plaintiffs purchased two tracts of land in
Bahama, North Carolina, from John Ed Mangum and his wife Mary
Elizabeth Mangum (collectively “the Mangums”). The Mangums
financed the purchase of the land, approximately 23 acres adjoining
their tobacco farm, by executing a promissory note secured by a pur-
chase money deed of trust in favor of the Mangums in the amount of
$66,634. The note was payable with an initial payment of $5,000 on 31
September (sic) 1987 and annual payments of principal and interest
in the amount of $10,000, beginning 1 June 1988 and continuing on the
first day of June each year until paid.

Between 4 August 1987 and 11 August 1993, plaintiffs made peri-
odic payments. On 11 August 1993, plaintiffs executed a promissory



IN THE COURT OF APPEALS 3

WOODS v. MANGUM
[200 N.C. App. 1 (2009)]

note in the amount of $44,000 secured by a deed of trust in favor of
North Central Farm Credit, ACA (“NCFC loan”). At the NCFC loan
closing, plaintiffs paid Mr. Mangum $16,976.44. At that time, Mr.
Mangum believed the balance due on the original note was
$11,205.48. Plaintiffs dispute that there was a balance due at that time
and contend that the original note was paid in full. After the NCFC
loan closing, the record contains no evidence that the original deed of
trust was subordinated or marked paid and cancelled in the Durham
County Registry.

According to the terms of the promissory note to the Mangums,
the payment that was due after 11 August 1993 became due on 1 June
1994. About this time, a dispute between the parties arose over
whether payments that the Mangums were receiving on their tobacco
farm from crop insurance and tobacco allotments should have been
paid to plaintiffs. Plaintiffs contend that after the sale of the 23 acres,
the Mangums never notified the proper authorities that their farm
acreage had been reduced and that, as a result, they estimated
approximately $28,663.20 in crop insurance and tobacco allotments
that should have been paid to plaintiffs between 1987 and 1993 was
paid to the Mangums. Plaintiffs further contend that this amount
should have been credited to the balance due on their promissory
note to the Mangums and that they were entitled to an offset on any
balance that was due. The Mangums denied any offset was due.!

Between 30 June 1994 and 30 November 1995, the parties,
through their respective counsel, negotiated terms of a potential
settlement agreement. On 22 August 1995, Mr. Floyd B. McKissick, Jr.
(“McKissick”), at that time counsel for plaintiffs, wrote to Arthur
Vann (“Vann”), at that time counsel for the Mangums, offering to set-
tle the matter in exchange for a clear title for the land and a payment
by the Mangums of $16,213.42. Vann countered by a letter dated 30
August 1995 to McKissick stating that the Mangums were “willing to
forget the remainder of the payment [note] and give [plaintiffs] a
clear title.” McKissick replied to the counteroffer on 26 October 1995
by offering to settle for cancelling the promissory note indebtedness
and a payment from the Mangums of $8,100. Vann, on 3 November
1995, repeated his earlier offer. This counteroffer was forwarded to
plaintiffs by their counsel. Sometime between 30 November 1995 and
17 January 1996, a conversation occurred between plaintiffs and Vann
in which plaintiffs affirmed that they accepted the offer contained in
Vann'’s letters to McKissick of 30 August and 26 October 1995. On 17

1. The amount of the balance due, if any, remains unliquidated.
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January 1996, McKissick sent plaintiffs a letter indicating that he was
attempting to “undo the damages” caused by plaintiffs’ acceptance of
the settlement agreement. McKissick stopped representing plaintiffs
shortly thereafter.

Plaintiffs did not pursue legal action against the Mangums regard-
ing the tobacco allotment or crop insurance claim nor did they make
any further payments on the promissory note to the Mangums. The
Mangums, however, failed to cancel the promissory note and deed of
trust. On 10 June 1998, an attorney representing the Mangums sent
plaintiffs a letter demanding $17,235.15 under the promissory note. A
second letter was sent to plaintiffs on 11 August 1998, threatening
foreclosure of their property. In response to this letter, Dr. Woods
sent a letter to the Mangums’ attorney stating, in part: “At this time, I
cannot settle this matter as Mr. Mangum, his lawyer, and I had previ-
ously agreed.” The Mangums took no further action to collect on the
promissory note or foreclose on the property.

Mr. Mangum died on 26 June 1999. His wife at that time, Odell
McFadden Mangum (“the Executrix”),? qualified as Executrix of Mr.
Mangum’s Estate and listed the promissory note as an asset of the
Estate in her inventory. Plaintiffs filed a claim for the tobacco allot-
ments and crop insurance claims from the Estate. Plaintiffs also filed
for federal bankruptcy protection on 29 August 2002 and were
released from bankruptcy on 3 May 2007. The Mangums’ claim was
not discharged as a result of plaintiffs’ bankruptcy. The Executrix,
who had failed to take any legal action to collect on the promissory
note, was removed from her position by the Clerk of Superior Court
of Durham County on 7 June 2007, and defendant was appointed
Public Administrator.

Plaintiffs filed the present action against the Executrix on 20
June 2007 to obtain clear title to their property. Although the
Executrix never answered the complaint, a default judgment was not
entered against her. On 8 October 2007, a consent order was entered
allowing defendant to intervene as an interested party in this action.

The pleadings, as they stood at the time of the Motions for
Summary Judgment, included: (1) a claim by plaintiffs seeking to
have the purchase money deed of trust cancelled of record, based
upon a settlement between plaintiffs and the Estate’s decedent; (2) a
counterclaim by the Estate for payment of the balance of the note

2. Odell McFadden Mangum, Executrix of the Estate of John Ed Mangum, is not
a party to this appeal.
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plus attorney fees; and (3) a reply alleging the affirmative defenses of
waiver, estoppel, accord and satisfaction, payment, statute of limita-
tions, and lack of standing. Both parties filed a series of letters
between counsel, and plaintiffs submitted an extensive affidavit from
Dr. Woods. No objections appear on the record as to the admission of
this documentary evidence.

On 10 June 2008, the trial court granted plaintiffs’ Motion for
Summary Judgment and held that the matter was settled in 1995. The
trial court ordered the note and deed of trust marked cancelled in the
Durham County Registry, enjoined plaintiffs from pursuing their
tobacco allotment and crop insurance claims, and dismissed the
pending foreclosure action. The Estate appeals the summary judg-
ment decision on the basis that a genuine issue of material fact exists
as to whether a settlement was reached and that the trial court erred
in not granting summary judgment to the Estate on the promissory
note. Plaintiffs cross-appeal the trial court’s denial of their Motion for
Summary Judgment on the issues of estoppel and defendant’s lack of
standing to enforce the note.

II. Standard of Review

The standard of review on appeal for a summary judgment is
whether there is a genuine issue of material fact and whether the
moving party is entitled to judgment as a matter of law. The ques-
tion is whether the pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the affidavits, if any,
show that there is a genuine issue as to any material fact.

Sellers v. Morton, 191 N.C. App. 75, 81, 661 S.E.2d 915, 920-21 (2008)
(internal citations and quotations omitted). “The burden is upon the
moving party to show that no genuine issue of material fact exists
and that the moving party is entitled to judgment as a matter of
law.” McGuire v. Draughon, 170 N.C. App. 422, 424, 612 S.E.2d 428,
430 (2005) (citation omitted). Once the moving party has met its bur-
den, “the opposing party must forecast evidence indicating the exist-
ence of a triable issue of material fact.” Sellers, 191 N.C. App. at 81,
661 S.E.2d at 921 (2008) (citation omitted). “All facts asserted by
the [nonmoving] party are taken as true and their inferences must
be viewed in the light most favorable to that party.” Dobson v.
Harris, 352 N.C. 77, 83, 530 S.E.2d 829, 835 (2000) (internal citations
omitted). On appeal, this Court reviews an order granting summary
judgment de novo. McCutchen v. McCutchen, 360 N.C. 280, 285, 624
S.E.2d 620, 625 (2006)(citation omitted).
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III. Analysis

The record reveals that in 1995, the parties were aware that their
respective attorneys, McKissick and Vann, were conducting settle-
ment negotiations. Both parties submitted to the trial court detailed
correspondence between counsel outlining the negotiations. In addi-
tion, plaintiffs have submitted correspondence from their counsel at
the time evidencing oral conversations between plaintiffs and Vann.

[1] The Estate makes no claim that the exchange of correspondence
or plaintiffs’ affidavit is inaccurate or fails to accurately represent the
negotiating positions of the parties at that time and do not deny the
communications between counsel or between Dr. Woods and Vann.
Instead, the Estate’s initial argument is that summary judgment
should not have been granted because plaintiffs’ evidence of the
settlement is dependent upon an oral communication between Dr.
Woods and Vann, now deceased, and that the communication is
incompetent under N.C. Gen. Stat. § 8C-1, Rule 601(c) (2007) (“the
dead man’s statute”).

The record, however, fails to reveal that the Estate raised this
issue before the trial court, and hence we cannot consider this con-
tention because it has not been properly preserved.? Rule 10(b)(1) of
the North Carolina Rules of Appellate Procedure specifies that “to
preserve a question for appellate review, a party must have presented
to the trial court a timely request, objection or motion, stating the
specific grounds for the ruling the party desired the court to make if
the specific grounds were not apparent from the context.” N.C.R.
App. P. 10(b)(1) (2008).

The Estate argues “the court took judicial notice of [Vann’s]
death.” We assume this statement is factually correct; however, coun-
sel does not argue, nor does it logically follow from the fact that the
trial court took judicial notice of Vann’s death, that an objection to Dr.
Woods’ affidavit on grounds that it violated the dead man’s statute
was properly lodged. Without a timely request, objection, or motion,
we are unable to consider this assignment of error.

Even if the Estate had preserved this objection and properly
assigned it as error, it waived the protection of the dead man’s stat-
ute by eliciting this testimony through interrogatories. See Breedlove

3. Counsel attaches to his brief as Exhibit A, a letter dated 8 October 2008
from the State Bar documenting the death of Vann. The summary judgment order was
signed 10 June 2008.
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v. Aerotrim, U.S.A., Inc., 142 N.C. App. 447, 452, 543 S.E.2d 213,
216 (2001).

In the instant case, plaintiffs met their burden of showing that no
genuine issue of fact exists that the parties reached a settlement
agreement. As plaintiffs correctly point out, a compromise and set-
tlement is legally distinct from an accord and satisfaction. Bizzell v.
Bizzell, 247 N.C. 590, 601, 101 S.E.2d 668, 676 (1958). Because mutual
unliquidated indebtedness is the issue in these claims, compromise
and settlement is the appropriate legal standard by which to judge the
agreement. Id. The other distinction between accord and satisfaction
and compromise and settlement is that no action on the part of either
party is required for a compromise and settlement, while some action
is required for an accord and satisfaction. Id.

Documentary evidence in the exchange of correspondence be-
tween the parties’ respective counsel and between the Mangums’
counsel and plaintiffs supports the finding of a settlement agreement.
The Estate, in its brief, does not argue that the terms of the agreement
are indefinite. North Carolina presumes an attorney has the authority
to act for a client he professes to represent. Gillikin v. Pierce, 98
N.C. App. 484, 488, 391 S.E.2d 198, 200 (1990). The Estate does not
claim nor does it offer any evidence that Vann’s offers were unautho-
rized by the Mangums. Since no further action was needed to effec-
tuate the settlement, uncontested evidence suggests that the parties
had a meeting of the minds.

Furthermore, plaintiffs’ forbearance in pursuing their claims for
crop insurance or tobacco allotment funds, which may have been
due, provides sufficient consideration for the agreement. See Stokes
v. Edwards, 230 N.C. 306, 310, 52 S.E.2d 797, 801 (1949). While for-
bearance is not an act of payment, it does represent a modification of
plaintiffs’ legal status in reliance upon the Mangums’ promise to pro-
vide “a clear title,” and provides some evidence of acceptance of the
settlement. Based upon the record, we also conclude that plaintiffs
met their burden of showing that no genuine issue of fact exists that
the parties had reached a settlement of their mutual claims between
November 1995 and January 1996.

[2] Secondly, the Estate argues that even if a settlement had been
reached, Dr. Woods’ affidavit lacks credibility to the extent that it was
error for the court to grant summary judgment. The Estate contends
that following the agreement, the parties’ conduct in continuing to
pursue these same claims subsequent to the settlement casts doubt
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on the credibility of Dr. Woods’ affidavit that an agreement was
reached. In other words, the Estate contends the parties’ acts follow-
ing the agreement are sufficient to supply evidence that Dr. Woods is
unbelievable in his statements that he accepted the Mangums’ offer.

In support of its argument, the Estate cites Kidd v. FEarly,
289 N.C. 343, 222 S.E.2d 392 (1976) as authority for the proposition
that the credibility of the affiant can create a genuine issue of fact.
Kidd holds:

. . . summary judgment may be granted for a party with the bur-
den of proof on the basis of his own affidavits (1) when there are
only latent doubts as to the affiant’s credibility; (2) when the
opposing party has failed to introduce any materials supporting
his opposition, failed to point to specific areas of impeachment
and contradiction, and failed to utilize Rule 56(f); and (3) when
summary judgment is otherwise appropriate. This is not a holding
that the trial court is required to assign credibility to a party’s affi-
davits merely because they are uncontradicted. To be entitled to
summary judgment the movant must still succeed on the basis of
his own materials. He must show that there are no genuine issues
of fact; that there are no gaps in his proof; that no inferences
inconsistent with his recovery arise from his evidence; and that
there is no standard that must be applied to the facts by the jury.
Further, if the affidavits seem inherently incredible; if the cir-
cumstances themselves are suspect; or if the need for cross-
examination appears, the court is free to deny the summary judg-
ment motion. Needless to say, the party with the burden of proof,
who moves for summary judgment supported only by his own
affidavits, will ordinarily not be able to meet these requirements
and thus will not be entitled to summary judgment.

289 N.C. 343, 370-71, 222 S.E.2d 392, 410 (1976).

Our review of the evidence submitted by the parties in the record
shows that plaintiffs met the standards of Kidd, and the trial court
was within its discretionary authority to grant summary judgment,
or not, based upon its own independent determination of the credi-
bility of the affidavits. As previously discussed, clear, uncontradicted
documentary evidence illustrates the negotiations and ultimate agree-
ment by the parties. The law looks favorably on the settlement of
disputes. Burriss v. Starr, 165 N.C. 657, 663, 81 S.E. 929, 931 (1914).
There is no evidence of untruthfulness or a personal history of
misconduct. Finally, the acceptance of the offer was not to plain-
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tiffs’ financial benefit, if their claims against the Estate had merit.
These facts satisfy the requirements of Kidd, which plaintiffs are
required to prove for a summary judgment to be granted. The affi-
davits do not seem inherently incredible; the circumstances them-
selves are not suspect; and the Estate has not shown any need for
cross-examination.

The Estate did not forecast evidence sufficient to raise a genuine
issue of fact, other than the possibility of the impeachment of Dr.
Woods based upon his subsequent conduct. These second thoughts
can be understood as a layman misunderstanding the legal signifi-
cance of a settlement agreement. Dr. Woods’ ambiguous subsequent
conduct can also be understood as reacting to the continued refusal
of the Mangums to provide plaintiffs a clear title. Based upon the
record evidence produced, plaintiffs do not lack credibility. Rather, it
is the Estate whose credibility is lacking. Specifically, the Estate
attempted to circumvent its duty to comply with the agreement the
Mangums’ attorney had negotiated in good faith with plaintiffs. Any
credibility concerning Dr. Woods’ affidavit is clearly latent in nature,
which under Kidd is insufficient, in itself, for the trial court to deny
summary judgment.

The forecast of the Estate’s case solely based on the alleged lack
of credibility of Dr. Woods did not compel the trial court to deny sum-
mary judgment. The only evidence that plaintiffs needed to produce
was acceptance to written terms produced by the Mangums’ attorney,
which they did. The Estate has not made its case that the trial court
erred in denying summary judgment.

IV. Conclusion

[8] Because we affirm the decision of the trial court on the issue of
summary judgment in favor of the plaintiffs, we necessarily conclude
that the trial court did not err in denying summary judgment to
the Estate, and there is no need to address plaintiffs’ other cross-
assignments of error denying plaintiffs’ Motion for Summary Judg-
ment on the alternative theories of estoppel and lack of standing.

Affirmed.
Judge HUNTER, Jr., Robert N., concurs.

Judge HUNTER, Robert C., dissents in a separate opinion.
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HUNTER, ROBERT C., Judge, dissenting.

I disagree with the majority’s conclusion that where parties to a
lawsuit file cross-motions for summary judgment, the party against
whom judgment was entered is precluded from arguing on appeal
that material issues of fact exist, making summary judgment
improper. Because I further conclude that a triable issue of fact exists
as to whether the parties had previously settled their claim, I would
reverse the trial court’s judgment and remand for trial. Thus, I re-
spectfully dissent.

It is well-established that “[o]ur standard of review of an appeal
from summary judgment is de novo; such judgment is appropriate
only when the record shows that ‘there is no genuine issue as to any
material fact and that any party is entitled to a judgment as a matter
of law.” ” In re Will of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576
(2008) (quoting Forbis v. Neal, 361 N.C. 519, 523-24, 649 S.E.2d 382,
385 (2007)).

The majority holds that because the Estate’s motion for summary
judgment asserts that their forecast of evidence establishes that
“there is no genuine issue as to any material fact on the claims of the
Plaintiffs,” the Estate is now precluded on appeal from arguing that
there is a triable issue of fact with respect to its claim that the parties
never entered into an agreement to settle their dispute. I disagree.

Our Supreme Court, in Ellis v. Williams, 319 N.C. 413, 355 S.E.2d
479 (1987), discussed the nature of summary judgment and appellate
courts’ role in reviewing grants of summary judgment:

[SJummary judgment, by definition, is always based on two un-
derlying questions of law: (1) whether there is a genuine issue of
material fact and (2) whether the moving party is entitled to judg-
ment. On appeal, review of summary judgment is necessarily lim-
ited to whether the trial court’s conclusions as to these questions
of law were correct ones.

Id. at 415, 365 S.E.2d at 481 (internal citations omitted). Accord
Schenkel & Shultz, Inc. v. Hermon F. Fox & Assocs., 362 N.C. 269,
277, 658 S.E.2d 918, 923-24 (2008) (“[O]n appeal [from grant of sum-
mary judgment], review is necessarily limited to whether the trial
court’s conclusions as to whether there is a genuine issue of material
fact and whether the moving party is entitled to judgment, both ques-
tions of law, were correct.”); Smith-Price v. Charter Behavioral
Health Sys., 164 N.C. App. 349, 353, 595 S.E.2d 778, 782 (2004) (“An
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appeal from an order granting summary judgment raises only the
issues of whether, on the face of the record, there is any genuine issue
of material fact, and whether the prevailing party is entitled to a judg-
ment as a matter of law.” (Emphasis added.)).

As the applicable standard of review is de novo, an “appellate
court must carefully examine the entire record in reviewing a grant
of summary judgment,” Ellis, 319 N.C. at 415, 355 S.E.2d at 481, in
order to assess the correctness of the trial court’s determination of
the “two questions of law automatically raised by summary judg-
ment[,]” id. at 416, 355 S.E.2d at 481 (emphasis added). Thus, stand-
ing alone, the statement in a motion for summary judgment that the
undisputed facts entitle a party to judgment as to their claim does
not foreclose that party from subsequently arguing on appeal that the
trial court erroneously entered judgment for the prevailing party due
to triable issues of fact regarding the prevailing parties’ claim. It is a
practical reality that parties file cross-motions for summary judgment
all the time. The majority’s holding would effectively preclude any
party that moved for summary judgment, and did not prevail, from
being able to challenge the underlying facts of the case.

The attorneys in this case, in drafting their respective motions,
could have used more precise language. The gist of each motion was
that, from the respective perspectives of each party, they believed
that the application of the law to the undisputed facts relating to their
argument entitled them to judgment as a matter of law. I do not
believe that either side was conceding that the facts supportive of the
other party’s argument were undisputed, and that if they failed to pre-
vail on summary judgment, they could not contest the facts on ap-
peal. I would, therefore, address the merits of this appeal.

Turning to the merits, I believe that there is a genuine issue of
material fact precluding summary judgment in this case. Simply put,
in support of their motion, plaintiffs submitted affidavits and com-
munications tending to show that the parties had reached a settle-
ment agreement in November 1995; the Estate forecasted evidence
suggesting just the opposite. In his affidavit, Dr. Woods states that Mr.
Vann—Mr. Mangum’s attorney—offered to settle the dispute by hav-
ing the Mangums cancel the promissory note and deed of trust in
exchange for plaintiffs agreement to not seek to recover the tobacco
allotments. Dr. Woods explains that when he found out about the set-
tlement offer, he contacted Mr. Vann directly and accepted the offer.
Dr. Woods unequivocally states that he and his wife “believe that a
settlement was reached between us and Mr. Mangum.” The record
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also includes a copy of plaintiffs’ 30 November 2005 letter to Mr. Vann
memorializing their “accept[ance]” of the Mangum’s offer.

The Estate, in contrast, points to evidence of the parties’ conduct
after the purported settlement date indicating that they had not
reached an agreement. Specifically, the Estate identifies Mr.
McKissick’s 17 January 1996 letter to plaintiffs in which Mr.
McKissick states that he is “continuing to negotiate with Art Vann[,]
the attorney for the Mangum’s [sic], in connection with your case.”
The record also contains Mr. McKissick’s 29 January 2006 termination
letter to plaintiffs, stating that he would no longer be representing
them in their “dispute with the Mangums relating to the transfer of
tobacco allotments to you.”

Plaintiffs argue that the consideration for the compromise of re-
ceiving a clear title from the Mangums was plaintiffs’ agreement to
not pursue their claim to recover the tobacco allotments. Plaintiffs,
however, sent a demand letter to the Estate on 8 October 1999, claim-
ing $35,032.80 for the tobacco allotments—a letter sent prior to the
Estate’s demand on the note. This evidence, when considered in the
light most favorable to the Estate, as is required on review of sum-
mary judgment, tends to show that the parties had not entered into a
settlement agreement in November 1995.

It is not possible to determine whether the parties reached a set-
tlement without first assigning greater weight or credibility to one
party’s evidence or the other’s. However, “[i]f there is any question as
to the weight of evidence, summary judgment should be denied.”
Marcus Bros. Textiles, Inc. v. Price Waterhouse, LLP, 350 N.C. 214,
220, 513 S.E.2d 320, 325 (1999). Cases, such as this one, where
there is conflicting evidence as to whether a settlement agreement
has been reached are precisely the type of cases in which summary
judgment is inappropriate.4 See Credit Union v. Smith, 45 N.C. App.
432, 437, 263 S.E.2d 319, 322 (1980) (concluding summary judgment
should be denied “[i]f different material conclusions can be drawn
from the evidence”); see also Sanyo Electric, Inc. v. Albright
Distributing Co., 76 N.C. App. 115, 118, 331 S.E.2d 738, 740 (stating
summary judgment should be denied unless “the only reasonable

4. Here, if the trial court had not entered summary judgment, it would have heard
the case in a bench trial since nether party requested a jury trial. In that scenario, the
parties could have stipulated to the evidence to be presented in order to avoid oral tes-
timony, and requested the trial court to make findings of fact and conclusions of law
under Rule 52(a) of the North Carolina Rules of Civil Procedure. The parties could then
challenge the trial court’s stated findings and conclusions on appeal.
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inference” from materials is that settlement agreement was reached
(emphasis added)), disc. review denied, 314 N.C. 668, 335 S.E.2d 496
(1985). Here, the evidence was in dispute as to compromise and set-
tlement. For the foregoing reasons, I respectfully dissent.

ESTATE OF BRIAN GILBERT TALLMAN, By THE EXECUTRIX OF HIS ESTATE,
KELLE RENZULLI TALLMAN, PrLAINTIFF v. THE CITY OF GASTONIA, N.C., DEFENDANT

No. COA08-1021
(Filed 15 September 2009)

Statutes of Limitation and Repose— wrongful death—qualifi-
cation of administratrix of estate—ratification and rela-
tion back

The dismissal of a wrongful death action as barred by the
statute of limitations was reversed where plaintiff was not ap-
pointed as administratrix of the estate until after the statute of
limitations had run. Ms. Tallman’s participation in the lawsuit
once she had become administratrix was sufficient to ratify the
filing of the summons and application for extension of time.

Appeal by plaintiff from order entered 29 May 2008 by Judge
Richard D. Boner in Gaston County Superior Court. Heard in the
Court of Appeals 12 February 2009.

Don H. Bumgardner, Attorney at Law, by Thomas D.
Bumgardner, for plaintiff-appellant.

Stott, Hollowell, Palmer & Windham, L.L.P., by Martha
Raymond Thompson and Aaron C. Low, for defendant-appellee.

GEER, Judge.

Plaintiff Kelle Renzulli Tallman, acting in her capacity as admin-
istratrix of the estate of Brian Gilbert Tallman, appeals the trial
court’s dismissal of this wrongful death action as barred by the
statute of limitations. An order extending the time to file the com-
plaint in this action was obtained pursuant to Rule 3 of the Rules of
Civil Procedure prior to the running of the statute of limitations, and
the complaint was timely filed in accordance with that order. Ms.
Tallman was not, however, appointed as administratrix of the estate
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until the day after the filing of the complaint. On appeal, Ms. Tallman
argues that under our Supreme Court’s decision in Burcl v. N.C.
Baptist Hosp., Inc., 306 N.C. 214, 293 S.E.2d 85 (1982), this action is
not time-barred since her ratification of this action once she was
properly named the administratrix relates back to the issuance of the
summons. We agree that Burcl squarely controls the outcome of this
case, and accordingly we reverse.

Facts

Brian Gilbert Tallman, the decedent, died on 21 December 2004.
On 20 December 2006, an application was filed pursuant to Rule 3 of
the Rules of Civil Procedure, seeking an extension of the time to file
“a wrongful death action involving employees of the Fire Department
of the City of Gastonia and other employees and officers for failure to
provide appropriate emergency care on December 21, 2004.” The
plaintiff was identified as the “Estate of Brian Tallman by the
Executrix of his Estate, Kellie R. Tallman.” On 20 December 2006,
the assistant clerk of superior court entered an order allowing the
application and granting an extension up to and including 9 January
2007. The application, order, and a civil summons were served on
the City on 3 January 2007.

On 8 January 2007, Ms. Tallman filed a wrongful death complaint
against the City, again naming the “Estate of Brian Gilbert Tallman, by
the Executrix of his Estate, Kelle Renzulli Tallman” as the plaintiff.
On 9 January 2007, however, Ms. Tallman applied for and received let-
ters of administration and became the administratrix of the dece-
dent’s estate.

The complaint alleged that on 21 December 2004, the decedent
suffered a heart attack at his home. His stepson called 911 and began
performing CPR. When the first responders arrived, they stopped the
stepson from performing CPR and called for the paramedics. During
the several minutes that elapsed between the arrival of the first re-
sponders and the arrival of the paramedics, no CPR was performed,
and no other aid was given to the decedent. The complaint alleged
that the decedent died as a result of the first responders’ failure to
continue CPR or provide oxygen and/or an airway when they knew or
should have known such assistance was needed. The complaint fur-
ther asserted that the City was negligent in failing to properly train
and equip its first responders to provide emergency care in emer-
gency medical situations until the paramedics arrive.
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On 12 February 2007, the City moved to dismiss the complaint
pursuant to Rules 12(b)(1), (), and (6) of the Rules of Civil Pro-
cedure for failure to state a claim for relief and lack of subject matter
jurisdiction. The City contended first that Ms. Tallman “was without
legal capacity to present a claim within the time permitted by law,
whereby she was not the Executrix of the Estate and further that no
Estate existed during the time that an action might be brought pur-
suant to the laws of this State thereby barring any claims by Plaintiff.”
The City alternatively argued that the complaint failed to comply with
Rule 9(j) of the Rules of Civil Procedure.

On 29 May 2008, the trial court concluded that “the 12(b)(6)
Motion as to a Rule 9(j) certification should be denied, as firefighters
acting as First Responders do not appear to [be] contemplated in the
9(j) certification requirement . . ..” The court nonetheless granted the
motion to dismiss “as the Estate file, 07 E 36, clearly shows that no
estate existed on December 20, 2006 when application was made in
the name of the estate for a 20-day Extension of Time to file the
Complaint, Kelle Renzulli Tallman had no capacity to act, the statute
of limitation ran on December 21, 2006, and the Application for
Letters was made and Letters for Appointment of a personal repre-
sentative were issued on January 9, 2007; therefore the December 20,
2006 Application for Extension of Time to File a Complaint is void.”
Ms. Tallman timely appealed to this Court.

Discussion

N.C. Gen. Stat. § 1-53(4) (2007) provides that “[a]ctions for
damages on account of the death of a person caused by the wrong-
ful act, neglect or fault of another under G.S. 28A-18-2” must be
brought within two years of the decedent’s death. N.C. Gen. Stat.
§ 28A-18-2(a) (2007) further requires:

When the death of a person is caused by a wrongful act, neglect
or default of another, such as would, if the injured person had
lived, have entitled him to an action for damages therefor, the
person or corporation that would have been so liable, and his or
their personal representatives or collectors, shall be liable to an
action for damages, to be brought by the personal representative
or collector of the decedent . . . .

(Emphasis added.) It is well established that “[a]n action for wrong-
ful death is a creature of statute and only can be brought by the per-
sonal representative or collector of the decedent.” Westinghouse v.
Hair, 107 N.C. App. 106, 107, 418 S.E.2d 532, 533 (1992).
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In this case, the wrongful death action was commenced pursuant
to Rule 3(a) of the Rules of Civil Procedure: “A civil action may also
be commenced by the issuance of a summons when (1) [a] person
makes application to the court stating the nature and purpose of his
action and requesting permission to file his complaint within 20 days
and (2) [t]he court makes an order stating the nature and purpose of
the action and granting the requested permission.” There is no dis-
pute that the application for an extension of time was filed prior to
the running of the wrongful death statute of limitations and that the
complaint was subsequently filed within the time frame allowed by
the court’s order granting the Rule 3 application.

The summons, the application, and the complaint ultimately filed,
however, all identified the plaintiff as “Estate of Brian Gilbert
Tallman by the Executrix of his Estate, Kelle Renzulli Tallman.” The
trial court based its dismissal on the fact that Ms. Tallman had not
qualified as an administratrix as of the date she filed the summons
and application for an extension of time to file the complaint. The
question before this Court is whether Ms. Tallman’s appointment as
administratrix—the day after the complaint was filed and after the
statute of limitations had run—related back to the filing of the sum-
mons for statute of limitations purposes.

As this Court explained in Westinghouse, 107 N.C. App. at 107,
418 S.E.2d at 533, “[f]or years North Carolina followed a minority rule
that when a wrongful death action was not brought in a proper capac-
ity, any attempt to remedy the defect subsequent to the running of the
statute of limitations was ineffective to overcome the bar of the
statute of limitations.” This rule was subject to the single exception
created by the Supreme Court in Graves v. Welborn, 260 N.C. 688,
696, 133 S.E.2d 761, 766 (1963), when a plaintiff “in good faith, and
with some reason, albeit mistakenly, believed herself to be the duly
appointed administratrix of the estate . . . at the time she instituted
the suit.” The Supreme Court in Graves stressed, however, that it
“must not be understood as holding that one who has never applied
for letters or who, having applied, had no reasonable grounds for
believing that he had been duly appointed, can institute an action for
wrongful death, or any other cause, upon a false allegation of
appointment and thereafter validate that allegation by a subsequent
appointment.” Id. at 696-97, 133 S.E.2d at 767.

The law, however, changed significantly with the Supreme Court’s
decision in Burcl, 306 N.C. at 217, 293 S.E.2d at 87. The cause of this
change was the adoption of the Rules of Civil Procedure: “We con-
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clude that present Rules 15 and 17(a) dictate a different result from
that which has so far been reached by the Court of Appeals on this
question, and which was reached by our cases decided before the
enactment of these rules.” Id. The cases cited by the City in sup-
port of the trial court’s order all predate Burcl and were overruled
by Burcl.

In Burcl, the plaintiff, who brought a wrongful death action, had
been appointed as the administrator of the decedent’s estate in a state
other than North Carolina. At the time she filed the wrongful death
action in North Carolina, within the two-year statute of limitations,
she had not yet qualified locally as an ancillary administrator—as was
required to file the action—and did not do so until after the statute of
limitations had run. Id. The plaintiff “sought to plead in the trial court
to show [that she had qualified locally] and have this pleading relate
back to the commencement of the action.” Id. at 216, 293 S.E.2d at
86. The Supreme Court began its opinion by noting:

The question is whether such a pleading may be permitted to
defeat defendants’ motions to dismiss grounded on the running of
the statute of limitations. We recognize that our older cases
answered this question negatively; but we believe that our
present Rules of Civil Procedure 15 and 17(a) require that such a
pleading now be permitted and that the holdings of these older
cases be overruled.

Id.

After discussing the history of amendments of complaints in
North Carolina, the Court pointed out that Rules 15 and 17 of the
Rules of Civil Procedure, adopted in 1967 with amendments added in
1969, were the rules “pertinent to [that] case.” 306 N.C. at 222-23, 293
S.E.2d at 90. According to the Court, “[i]t is at once apparent from the
face of Rules 15(c) and 17(a) that they have changed our approach to
the problems, respectively, of whether a given pleading relates back
to the beginning of the action and how to deal with a claim brought
by a party who has no capacity to sue.” Id. at 224, 293 S.E.2d at 91.

Rule 15(c) has not been amended since Burcl and provides: “A
claim asserted in an amended pleading is deemed to have been inter-
posed at the time the claim in the original pleading was interposed,
unless the original pleading does not give notice of the transactions,
occurrences, or series of transactions or occurrences, to be proved
pursuant to the amended pleading.” The Supreme Court explained
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that “[w]hether an amendment to a pleading relates back under Rule
15(c) depends no longer on an analysis of whether it states a new
cause of action; it depends, rather, on whether the original pleading
gives ‘notice of the transactions, occurrences, or series of transac-
tions or occurrences, to be proved pursuant to the amended plead-
ing.” ” 306 N.C. at 224, 293 S.E.2d at 91 (quoting N.C.R. Civ. P. 15(c)).

Rule 17(a), also not amended in pertinent part since Burcl, pro-
vides: “No action shall be dismissed on the ground that it is not pros-
ecuted in the name of the real party in interest until a reasonable time
has been allowed after objection for ratification of commencement of
the action by, or joinder or substitution of, the real party in interest;
and such ratification, joinder, or substitution shall have the same
effect as if the action had been commenced in the name of the real
party in interest.” With respect to the changes resulting from Rule
17(a), the Court explained:

No longer is the real party in interest in a case precluded from
being made the plaintiff after the statute of limitations has run
on a claim timely filed by one who lacked the capacity to sue
because he was not the real party in interest. Rather, under Rule
17(a), “a reasonable time [must be] allowed after objection for
ratification of commencement of the action by, or joinder or sub-
stitution of, the real party in interest; and such ratification, join-
der or substitution shall have the same effect as if the action had
been commenced in the name of the real party in interest.”

306 N.C. at 225, 293 S.E.2d at 91-92 (emphasis added) (quoting N.C.R.
Civ. P. 17(a)).

The Court then turned to federal decisions construing Rules 15(c)
and 17(a) and pointed out that they had “uniformly held that amend-
ments showing a change in plaintiff’s capacity to maintain the action
relate back to the action’s commencement.” 306 N.C. at 226-27, 293
S.E.2d at 93. The Court further noted that “[t]his principle has been
specifically applied to wrongful death actions in which the plaintiff
had not under applicable state law duly qualified as the personal rep-
resentative until after the statute of limitations had run on the claim.”
Id. at 227, 293 S.E.2d at 93. The Court then held that “where, as here,
the original pleading gives notice of the transactions and occurrences
upon which the claim is based, a supplemental pleading that merely
changes the capacity in which the plaintiff sues relates back to the
commencement of the action as provided in Rule 15(c).” Id. at 228,
293 S.E.2d at 93-94.
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The defendants in Burcl argued, however, that until the plain-
tiff qualified as a North Carolina administrator, she had no authority
to invoke the jurisdiction of the court, that the originally-filed
claim was a nullity, and that there was nothing to which her amend-
ment showing later qualification could relate back. The Supreme
Court, however, id. at 229, 293 S.E.2d at 94, pointed to N.C. Gen. Stat.
§ 28A-13-1 (2007), which even today provides in relevant part: “The
powers of a personal representative relate back to give acts by the
person appointed which are beneficial to the estate occurring prior to
appointment the same effect as those occurring thereafter. . . . A per-
sonal representative may ratify and accept acts on behalf of the
estate done by others where the acts would have been proper for a
personal representative.”!

Finally, like the City in this case, the defendants in Burcl pointed
to Rule 9, which requires that a plaintiff specially plead the capacity
in which he or she sues, and argued that it controlled over Rule 17.
The Supreme Court disagreed, reasoning:

Subsection (a) [of Rule 17] deals specifically with what happens
when an action is brought by one who is not the real party in
interest. Thus Rule 17(a) speaks to a problem very much like,
although not identical to, the one we have here, 7.e., what hap-
pens when an action is brought by a person who has no capacity
to sue. Rule 17(a) permits the real party in interest to ratify the
action after its commencement and to have the ratification relate
back to the commencement. Indeed, amendments to pleadings
which substitute the real party in interest for a person who did
not enjoy that capacity when he brought the claim is a more dras-
tic change in the kind of claimant than an amendment which
merely changes the capacity in which the same named individ-
ual is suing. Rule 17(a) expressly authorizes the former sub-
stitution of one party for another. Rule 15, particularly subsection
(c), when considered in light of Rule 17(a), just as clearly autho-
rizes the latter change in capacity in which the same plaintiff
brings his claim.

306 N.C. at 230, 293 S.E.2d at 94-95.

Because the Burcl “[d]efendants had full notice of the transac-
tions and occurrences upon which this wrongful death claim [was]
based when the claim was originally filed within the period of limita-

1. The Supreme Court’s rejection of this argument disposes of the trial court’s
determination, in this case, that the application for an extension of time was “void.”
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tions by plaintiff in her capacity as a foreign administrator[,]” the
Court held they could not establish that allowing the plaintiff to show
the change in her capacity through a supplemental pleading under
Rule 15 would prejudice them. 306 N.C. at 230, 293 S.E.2d at 95. The
Court reasoned that “[t]he purpose served by the statute of limita-
tions—protection against stale claims—[was] in no way compro-
mised by allowing such a pleading to relate back to the action’s com-
mencement.” Id. The Court, therefore, reversed and remanded to the
superior court for further proceedings. Id. at 231, 293 S.E.2d at 95.

Burcl was applied by this Court in Westinghouse, 107 N.C. App.
at 106-07, 418 S.E.2d at 532, in which the deceased’s personal repre-
sentative renounced his right to qualify as executor or administrator
of the estate and requested that the plaintiff be appointed adminis-
tratrix. Prior to receiving letters of administration and on the day that
the statute of limitations was due to run, the plaintiff filed a wrongful
death action on behalf of the estate; two days later, she was issued
letters of administration. Id. at 107, 418 S.E.2d at 532-33. The plaintiff
subsequently filed an amended complaint reflecting that she had
brought the action in her representative capacity. As in this case, the
defendants successfully moved to dismiss the action on the grounds
that it had not been brought by the personal representative within the
statute of limitations. Id., 418 S.E.2d at 533.

This Court held that, under Burcl, “where the original pleading
gives sufficient notice of the transaction and occurrences upon which
the claim is based, a supplemental pleading that merely changes the
capacity in which the plaintiff sues relates back to the commence-
ment of the action.” 107 N.C. App. at 109, 418 S.E.2d at 534. The Court
concluded that since the amended complaint was identical to the
original pleading “with the exception of the change of caption to
reflect the bringing of the action in the capacity of personal repre-
sentative,” the defendant was “in no way prejudiced by allowing
plaintiff to amend her pleading to show her capacity to sue and hav-
ing it relate back to the date of the original pleading.” Id.

The City argues that Burcl and Westinghouse are distinguishable
from this case because, in each case, the plaintiff had a good faith
belief that she qualified as an administratrix and showed excusable
neglect. While Westinghouse appears almost identical to this case
and contains no reference to good faith or excusable neglect, this
purported distinction is, in any event, immaterial. In Burcl, our
Supreme Court acknowledged the exception in Graves for good-faith
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mistakes and observed that “[a] strong argument can be made that
because plaintiff here brought her action not as an individual, but in
her representative capacity as administrator, and believed in good
faith that she was duly authorized to bring it, she should under the
Graves rationale be permitted to amend her pleading to show her
local qualification and have it relate back to the commencement of
her action.” 306 N.C. at 219, 293 S.E.2d at 88-89. Nonetheless, the
Court decided: “We need not, however, rest our decision on this
ground, for we are satisfied that Civil Procedure Rules 15 and 17,
enacted since Grawves, require the result reached in that case.” Id. at
219, 293 S.E.2d at 89. Thus, Burcl recognized that a showing of “good
faith” is not required. Westinghouse suggests nothing to the contrary.

The City also attempts to distinguish Burcl and Westinghouse on
the ground that, in each of those cases, an “estate had already been
opened.” In Burcl, there was an estate opened in Virginia, while in
Westinghouse, another person had previously been named personal
representative. The City does not explain, and we cannot see, how
this fact makes any difference to the Supreme Court’s and this Court’s
analysis in Burcl and Westinghouse. The question is whether a per-
sonal representative brought the wrongful death action within the
two-year statute of limitations. The estate was not, and could not be,
a party to the action.2 Burcl and Westinghouse, therefore, control
with respect to this appeal.

The City also argues that the fact that no estate had been opened
upon the filing of the initial application to extend time means that any
amendment would constitute a substitution of parties under Rule
15(c) in violation of Crossman v. Moore, 341 N.C. 185, 459 S.E.2d 715
(1995), and Reece v. Smith, 188 N.C. App. 605, 655 S.E.2d 911, disc.
review denied, 362 N.C. 510, 668 S.E.2d 338 (2008). According to the
City, “Plaintiff-Appellant cannot now say that the Complaint, which
was filed after the statute of limitations had passed, should be
amended under Rule 15(c) to add the newly created estate and its
newly appointed administrator as a party because such an amend-
ment would substitute the non-existent estate, which filed the initial
application, with the newly created entity.”

2. In addition, as this Court has previously stressed: “It is well established that
proceeds from wrongful death actions are not part of a decedent’s estate.” In re Estate
of Parrish, 143 N.C. App. 244, 248, 547 S.E.2d 74, 76-77, disc. review denied, 354 N.C.
69, 553 S.E.2d 201 (2001). In receiving funds obtained as a result of a wrongful death
action, “ ‘a personal representative of a decedent’s estate is not acting for the estate but
as a trustee for the beneficiaries under the law.” ” Id., 547 S.E.2d at 77 (quoting In re
Below, 12 N.C. App. 657, 660, 184 S.E.2d 378, 381 (1971)).
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The City’s argument overlooks Rule 17(a), which specifically
allows the substitution of parties, as discussed by the Supreme Court
in Burcl. Moreover, the assumption underlying the City’s argument—
that an estate is an entity—is contrary to the law. See Blumenthal v.
Lynch, 315 N.C. 571, 579, 340 S.E.2d 358, 362 (1986) (“ ‘The estate of
a deceased person is not an entity known to the law, and is not a nat-
ural or an artificial person, but is merely a name to indicate the sum
total of assets and liabilities of a decedent.” ” (quoting 33 C.J.S.
FExecutors and Administrators § 3(e) (1942))); see also 31 Am. Jur.
2d Executors and Administrators § 1118 (2008) (“ ‘Estates’ are not
natural or artificial persons, and they lack legal capacity to sue or be
sued, and it is well settled that all actions that survive a decedent
must be brought by or against the personal representative.”).

Ms. Tallman originally brought this action in the capacity of
Executrix of the Estate of Brian Gilbert Tallman. She subsequently
obtained letters of administration and seeks to proceed in her capac-
ity as administratrix of the estate of Brian Gilbert Tallman and as the
real party in interest under Rule 17(a). The Supreme Court held in
Burcl that the relevant inquiry under these circumstances is whether
“[d]efendants had full notice of the transactions and occurrences
upon which this wrongful death claim [was] based when the claim
was originally filed within the period of limitations by plaintiff . . . .”
306 N.C. at 230, 293 S.E.2d at 95.

The application for extension of the time to file the complaint
advised the City that “[t]his is a wrongful death action involving
employees of the Fire Department of the City of Gastonia and other
employees and officers for failure to provide appropriate emergency
care on December 21, 2004.” This statement provided the City with
notice that the lawsuit involved the death of Brian Tallman on 21
December 2004 when employees of the City’s Fire Department
allegedly failed to provide appropriate emergency care. The notice,
therefore, identified the wrongful act—neglect in emergency care—
and identified the occurrence by a precise date and the naming of
the alleged victim. Although the City asserts that Ms. Tallman pro-
vided “no indication of what type of ‘wrongful act, neglect or default
of another’ would constitute the wrongful death claim [that] was
being alleged,” the City has cited no authority that would suggest
greater detail about the alleged inadequate emergency care was
required. Further, the City has not pointed to (1) any significant
difference between the summons and the complaint that was ulti-
mately filed that caused surprise or (2) any prejudice that the City
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would suffer from not knowing greater detail about the lack of emer-
gency care. We, therefore, hold that the City received the notice
required by Burcl.

This case and Burcl and Westinghouse differ in one respect. In
this case, Ms. Tallman did not file a motion to amend or a motion to
supplement the complaint under Rule 15. We do not believe that this
omission leads to a different result than that reached in Burcl and
Westinghouse. Ms. Tallman argues that under Burcl, once she became
the real party in interest by virtue of her appointment as administra-
trix of the estate, she ratified the earlier filings, and this ratification
relates back to make her complaint timely. Although it might have
been clearer had Ms. Tallman filed a motion to supplement pursuant
to Rule 15(c) and (d), a leading commentator has noted: “Rule 15(c)
has been used in conjunction with Rule 17(a) to enable an amend-
ment substituting the real party in interest to relate back to the time
the original action was filed. The same result could have been
reached solely on the basis of . . . Rule 17(a).” 6A Charles Alan Wright,
Arthur R. Miller, and Mary Kay Kane, Federal Practice & Procedure
§ 15565.

Our courts have held that the real party in interest can, under
Rule 17, ratify the commencement of a lawsuit in several ways: (1) by
filing a formal notification with the court, Reeves v. Jurney, 29 N.C.
App. 739, 741, 225 S.E.2d 615, 616 (holding that filing of signed docu-
ment by real parties in interest stating they authorized plaintiff to pro-
ceed and agreed to be bound as if they were original plaintiffs was
sufficient ratification), disc. review denied, 290 N.C. 663, 228 S.E.2d
454 (1976); (2) by stipulation, Lawrence v. Wetherington, 108 N.C.
App. 543, 547, 423 S.E.2d 829, 831 (1993) (holding that real party in
interest could stipulate to court that it would be bound by any deci-
sion in case); and (3) by participating in the legal proceedings, Long
v. Coble, 11 N.C. App. 624, 629, 182 S.E.2d 234, 238 (holding that par-
ticipation by counsel for real party in interest in legal proceedings
was sufficient ratification), cert. denied, 279 N.C. 395, 183 S.E.2d 246
(1971). Here, Ms. Tallman’s participation in the lawsuit once she had
become administratrix was sufficient under Long to ratify the filing
of the summons and application for extension of time. That ratifica-
tion, under Rule 17(a), relates back to the filing of the summons, ren-
dering the wrongful death action timely.

Accordingly, we hold that the trial court erred in granting
the City’s motion to dismiss, and we, therefore, reverse. On remand,
the case should proceed in the name of the real party in interest,
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Kelle Renzulli Tallman, as the administratrix for the estate of Brian
Gilbert Tallman.

Reversed.

Judges STEELMAN and STEPHENS concur.

SHIRLEY A. CASELLA, PLAINTIFF v. RICHARD J. ALDEN, EXECUTOR OF THE
ESTATE OF ROSS R. CASELLA, DECEASED, DEFENDANT

No. COA08-1316
(Filed 15 September 2009)

1. Divorce— equitable distribution—reconciliation prior to
death extinguished claim

The trial court did not err by dismissing defendant executor’s
equitable distribution claim where the trial court properly con-
cluded based on the undisputed objective evidence that the
Casellas had resumed marital relations prior to the husband’s
death. An equitable distribution claim is extinguished by opera-
tion of N.C.G.S. § 50-20(1)(1) in these circumstances.

2. Appeal and Error— preservation of issues—mootness

Defendant’s arguments in an equitable distribution case
directed at an alternative conclusion based on a second method
of proof were not addressed because the Court of Appeals upheld
the trial court’s conclusion as to the first method of proof.

Appeal by defendant from judgment entered 8 April 2008 by
Judge Alonzo Brown Coleman, Jr. in Chatham County District Court.
Heard in the Court of Appeals 24 March 2009.

Wyrick Robbins Yates & Ponton, LLP, by K. Edward Greene and
Tobias S. Hampson, and Alexander & Miller, LLP, by Sydenham
B. Alexander, Jr. and Meg K. Howes, for plaintiff-appellee.

The Brough Law Firm, by G. Nicholas Herman, for defendant-
appellant.
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GEER, Judge.

Decedent Ross R. Casella and plaintiff Shirley A. Casella were
separated when Mr. Casella was diagnosed with untreatable cancer.
Subsequently, both Mr. Casella and Ms. Casella sought equitable dis-
tribution of their property and a divorce. Prior to any hearing on
those issues or any agreement by the spouses, Ms. Casella joined Mr.
Casella in his home, where approximately three weeks later Mr.
Casella passed away. Defendant Richard J. Alden, the executor of Mr.
Casella’s estate, appeals from the trial court’s judgment that dis-
missed defendant’s equitable distribution claim against Ms. Casella
on the grounds that the spouses had reconciled prior to Mr. Casella’s
death. Because we agree with the trial court that the record contains
undisputed objective evidence of reconciliation, we affirm.

Facts

The trial court found the following facts, almost all of which are
unchallenged on appeal. The Casellas married on 1 May 1954 and sep-
arated on 28 November 2004. They had two children, Rosalyn and
John. Prior to their separation, the Casellas were living in Chapel Hill,
North Carolina, in a home that they held as tenants by the entirety.
After their separation, Mr. Casella moved to New Philadelphia, Ohio,
where he resided until his death. Ms. Casella continued to live in their
Chapel Hill home after the separation. Mr. Casella visited Ms. Casella
in North Carolina approximately eight times in 2005. They would
spend time together, including going out to dinner, but Mr. Casella
would spend the night in a hotel. Although the timing is unclear, at
some point during the separation, Mr. Casella developed a relation-
ship with Carole Eberle, whom he visited in Florida.

In the spring and summer of 2005, Mr. Casella and Ms. Casella
divided their joint investment accounts, with each receiving approxi-
mately half of the investments. They also equally divided their IRA
accounts. The two, however, maintained a joint checking account
that they supplemented from their separate accounts for maintaining
property they owned together in Pennsylvania, North Carolina, and
Florida, as well as paying the premiums for a supplemental health
care insurance policy for both Mr. Casella and Ms. Casella.

At the time of their separation, the spouses each retained an
attorney to draft separation and property settlement agreements.
Although proposed agreements were exchanged, Mr. Casella and Ms.
Casella ultimately never entered into an agreement. On 20 January
2006, Ms. Casella filed a complaint for divorce and equitable distribu-
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tion. Mr. Casella filed an answer on 2 March 20006, joining in the
request for a divorce and seeking distribution of the marital and divis-
ible property not already divided by agreement.

Mr. Casella was ultimately diagnosed with untreatable cancer and
was admitted to the Cleveland Clinic in Ohio in March 2006. He
stayed there for several weeks. While in the hospital, Mr. Casella
granted a general power of attorney to defendant Richard Alden, his
nephew. Ms. Casella traveled to the clinic, stayed in a nearby hotel,
and visited Mr. Casella on a daily basis. Ms. Eberle also traveled to
Ohio to visit Mr. Casella in the hospital.

Mr. Casella was discharged from the clinic in mid-March and re-
turned to his home in New Philadelphia. Shortly before the discharge,
Ms. Casella returned to Chapel Hill. Ms. Eberle initially accompanied
Mr. Casella to his home in New Philadelphia, but returned to Florida
in late March. On 30 March 2006, Charles D. Harris, a vice president
with PNC Bank, visited Mr. Casella at his home to review Mr. Casella’s
investment accounts and the status of his will. Mr. Harris asked Mr.
Casella whether he wanted to change the beneficiary designation on
his IRA account, which still listed Ms. Casella as the primary benefi-
ciary. Mr. Casella never changed the beneficiary designation.

After learning that Ms. Eberle had left New Philadelphia, Ms.
Casella drove from North Carolina to Ohio to be with Mr. Casella.
While Ms. Casella was on her way to Ohio, Mr. Alden telephoned Mr.
Casella’s attorney in North Carolina, Reid Phillips. Mr. Phillips ad-
vised Mr. Alden that reconciliation would have legal implications in
the divorce proceedings and that steps should be taken to avoid rec-
onciliation if Mr. Casella did not intend to reconcile.

Ms. Casella arrived at Mr. Casella’s home in New Philadelphia on
4 April 2006 and was greeted warmly by everyone there, including Mr.
Casella. Ms. Casella spent her first night there sleeping on an inflat-
able bed adjoined to Mr. Casella’s hospital bed. They held hands as
they fell asleep.

On either 5 or 6 April 2006, Mr. Alden relayed Mr. Phillips’ advice
to Mr. Casella. He also went to Mr. Casella’s home, inquired whether
Ms. Casella was there to reconcile with Mr. Casella, and asked Ms.
Casella if she would be willing to sign a written statement that she
had no intent to reconcile with Mr. Casella. Ms. Casella called her
attorney in North Carolina, who advised her not to sign anything, and,
as a result, Ms. Casella did not sign any such statement.
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Later that afternoon, Mr. Casella and Ms. Casella had a private
conversation in his bedroom.! Following that conversation, Ms.
Casella told Mr. Casella that she was willing to get back together with
him as his wife. From then on, Mr. Casella and Ms. Casella slept
together in the same bed every night until his death on 24 April 2006.
Prior to going to sleep each night, they held hands and held each
other. Other people living in the home, as well as some visitors, knew
that Mr. Casella and Ms. Casella were sleeping in the same bed.

During that time, Ms. Casella, as well as others, provided care to
Mr. Casella. She fed and bathed him, helped him move from place to
place, tried to make him more comfortable, provided him with medi-
cine and water, helped him to the bathroom, helped the hospice
worker change the sheets when he had bowel movements in the bed,
and gave him other general care. People staying in the home with Mr.
and Ms. Casella and visitors to the home observed Ms. Casella caring
for Mr. Casella. Visitors also observed Ms. Casella holding Mr.
Casella’s hand and saw her almost always at his bedside. The trial
court found that “[t]he Plaintiff was observed by visitors as being
there as Ross Casella’s wife.”

Although Mr. Casella was physically very ill, he remained
mentally competent until his death. He executed his will on 13
April 2006, naming Mr. Alden as his executor. Ms. Casella was not
left any property under the provisions of the will. Mr. Casella died
on 24 April 2006.

Ms. Casella visited the funeral home with her son and discussed
with the funeral director the casket and flower selections. She also
chose the suit and tie in which Mr. Casella was dressed. Ms. Casella
greeted guests at the wake and sat with other family in the front row
of the church at the funeral service and at the grave-site ceremony.
She helped organize a memorial service for Mr. Casella in
Pennsylvania at which she again sat in the front row of the church
and greeted visitors at a meal after the service.

After Mr. Casella’s death, Mr. Alden was substituted as the named
defendant in this action. Ms. Casella amended her complaint to omit
her claim for equitable distribution, but Mr. Alden asserted a coun-
terclaim for equitable distribution. Ms. Casella filed a reply alleging
that Mr. Casella and she “were not living separate and apart at the
time of Ross Casella’s death, as required by G.S. 50-20(1)(1)[.]”

1. The trial court excluded any testimony by Ms. Casella regarding what Mr.
Casella said to her.
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The trial court held a hearing solely on the issue of reconciliation
and, in a judgment entered 8 April 2008, concluded that “[b]Jased on
the substantial objective evidence existing as of the time of Ross
Casella’s death, Ross Casella and Plaintiff had as a matter of law
resumed their marital relationship and were not therefore living sep-
arate and apart at the time of the death.” The court alternatively con-
cluded that “[a]lthough this Court does not believe the objective evi-
dence of reconciliation is in dispute, even assuming so, the parties
had the mutual intent (existing at the time of Ross Casella’s death) to
reconcile or resume their marital relationship.” Based on its determi-
nation that Mr. Casella and Ms. Casella had reconciled, the trial court
dismissed defendant’s equitable distribution claim with prejudice. Mr.
Alden timely appealed to this Court.

Discussion

[1] Mr. Alden argues on appeal that there is insufficient evidence to
support the trial court’s findings of fact and conclusions of law that
Ross Casella and Shirley Casella had reconciled at the time of Mr.
Casella’s death. When, as here, the trial court sits without a jury, the
standard of review on appeal is whether there was competent evi-
dence to support the trial court’s findings of fact and whether those
findings of fact supported its conclusions of law. Oakley v. Oakley,
165 N.C. App. 859, 861, 599 S.E.2d 925, 927 (2004). The trial court’s
findings are conclusive on appeal if there is evidence to support
them, despite the existence of evidence in the record that might
support a contrary finding. Hand v. Hand, 46 N.C. App. 82, 87, 264
S.E.2d 597, 599-600, disc. review denied, 300 N.C. 556, 270 S.E.2d 107
(1980). The trial court’s conclusions of law, however, are reviewed de
novo. Shear v. Stevens Bldg. Co., 107 N.C. App. 154, 160, 418 S.E.2d
841, 845 (1992).

N.C. Gen. Stat. § 50-20(1)(1) (2007) provides: “A claim for equi-
table distribution, whether an action is filed or not, survives the death
of a spouse so long as the parties are living separate and apart at the
time of death.” Thus, an equitable distribution claim is extinguished
by operation of N.C. Gen. Stat. § 50-20(1)(1) if, at the time of one of
the spouses’ death, the husband and wife had resumed marital rela-
tions. N.C. Gen. Stat. § 52-10.2 (2007) sets out the standard for deter-
mining whether separated spouses have reconciled: “ ‘Resumption of
marital relations’ shall be defined as voluntary renewal of the hus-
band and wife relationship, as shown by the totality of the circum-
stances. Isolated incidents of sexual intercourse between the parties
shall not constitute resumption of marital relations.”
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This Court has recognized that “ ‘[t]here may be a reconciliation
and resumption of cohabitation with an intention that it shall be a
normal and permanent relationship, even though, despite the inten-
tion, the relationship lasts only a short time.” ” Newton v. Williams,
25 N.C. App. 527, 531, 214 S.E.2d 285, 287 (1975) (quoting 1 Lee’s
North Carolina Family Law § 35 (3d ed. 1963)). “The method by
which a trial court may evaluate whether separated spouses have rec-
onciled is dictated by ‘two lines of cases regarding the resumption of
marital relations: those which present the question of whether the
parties hold themselves out as [husband] and wife as a matter of law,
and those involving conflicting evidence such that mutual intent
becomes an essential element.’” ” Fletcher v. Fletcher, 123 N.C. App.
744, 748, 474 S.E.2d 802, 805 (1996) (quoting Schultz v. Schultz, 107
N.C. App. 366, 369, 420 S.E.2d 186, 188 (1992), disc. review denied,
333 N.C. 347, 426 S.E.2d 710 (1993)), disc. review denied, 345 N.C.
640, 483 S.E.2d 706 (1997).

The first method requires the existence of undisputed and “sub-
stantial objective indicia of cohabitation as [husband] and wife.”
Schultz, 107 N.C. App. at 369, 420 S.E.2d at 188. In cases in which
such evidence is produced, the trial court may find that the spouses
reconciled as a matter of law. Id. See also Oakley, 165 N.C. App. at
863, 599 S.E.2d at 928 (“[W]here there is objective evidence, that is
not conflicting, that the parties have held themselves out as [hus-
band] and wife, the court does not consider the subjective intent of
the parties.”). On the other hand, the second method is used when
“the facts are in dispute, and the trial court must consider the
subjective intent of the parties.” Schultz, 107 N.C. App. at 371, 420
S.E.2d at 189.

Defendant first argues that “because all of the objective evidence
on the issue of reconciliation was undisputed and nonconflicting, the
trial court erred in considering the subjective evidence on the ques-
tion as part of the basis for the court’s Judgment.” Defendant’s argu-
ment is based on the trial court’s conclusion of law in which it states:
“Although this Court does not believe the objective evidence of rec-
onciliation is in dispute, even assuming so, the parties had the mutual
intent (existing at the time of Ross Casella’s death) to reconcile or
resume their marital relationship.”

The trial court was, however, providing alternative bases for its
decision in the event of an appeal. As the language of the order indi-
cates, the trial court simply ruled that if it had erred in relying upon
the first method for determining whether a reconciliation had oc-
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curred, then it was alternatively concluding based on the second
method that resumption of the marital relationship had occurred. See
id. at 369, 420 S.E.2d at 188 (“[T]hese two lines of cases establish two
alternative methods by which a trial court may find that separated
spouses have reconciled.”). This approach promotes judicial econ-
omy since it means that if this Court disagrees with the trial court
that the evidence is undisputed, we are not required to remand for the
trial court to apply the second method.

Once the trial court chose to employ the second method as an
alternative basis for its ruling, it was required to make the necessary
findings of fact to resolve the factual issues and to consider the sub-
jective intent of the parties. Thus, the order contains findings of fact
relating to both objective evidence (supporting the conclusion of law
relating to the first method) and subjective intent (supporting the
conclusion of law relating to the second method). Consequently, con-
trary to Mr. Alden’s position on appeal, the trial court did not err in
including in its order findings of fact regarding subjective intent.

We first address the trial court’s conclusion pursuant to the first
method that “[b]ased on the substantial objective evidence existing
as of the time of Ross Casella’s death, Ross Casella and Plaintiff had
as a matter of law resumed their marital relationship and were not
therefore living separate and apart at the time of the death.” We hold
that the trial court properly determined that the facts were not in dis-
pute and that the objective evidence established that the Casellas had
reconciled as a matter of law.

In re Estate of Adamee, 291 N.C. 386, 393, 230 S.E.2d 541, 546
(1976), is a leading decision on this issue. In Adamee, our Supreme
Court began by noting the “public policy” that prohibits spouses from
maintaining that they are separated when they “continue to live
together in the same home—holding themselves out to the public as
husband and wife . . . .” Id. at 391, 230 S.E.2d at 545. The Court ex-
plained that “ ‘[s]eparation means cessation of cohabitation, and co-
habitation means living together as [husband] and wife, though not
necessarily implying sexual relations. Cohabitation includes other
marital responsibilities and duties.” ” Id. at 392, 230 S.E.2d at 546
(quoting Young v. Young, 225 N.C. 340, 344, 34 S.E.2d 154, 157
(1945)). The spouses must live apart in “ ‘such manner that those in
the neighborhood may see that the husband and wife are not living
together.” ” Id. (quoting Dudley v. Dudley, 225 N.C. 83, 86, 33 S.E.2d
489, 491 (1945)). The Court observed:
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“Marriage is not a private affair, involving the contracting par-
ties alone. Society has an interest in the marital status of its mem-
bers, and when a husband and wife live in the same house and
hold themselves out to the world as [husband] and wife, a divorce
will not be granted on the ground of separation, when the only
evidence of such separation must, in the language of the Supreme
Court of Louisiana (in the case of Hava v. Chavigny, 147 La. 331,
84 So. 892) ‘be sought behind the closed doors of the matrimonial
domicile.” Our statute contemplates the living separately and
apart from each other, the complete cessation of cohabitation.”

Id. (quoting Dudley, 225 N.C. at 86, 33 S.E.2d at 491).

The Court then held that “when separated spouses who have exe-
cuted a separation agreement resume living together in the home
which they occupied before the separation, they hold themselves out
as [husband] and wife in the ordinary acceptation of the descriptive
phrase. Irrespective of whether they have resumed sexual relations,
in contemplation of law, their action amounts to a resumption of mar-
ital cohabitation which rescinded their separation agreement insofar
as it had not been executed.” Id. at 392-93, 230 S.E.2d at 546 (internal
quotation marks omitted). See also Schultz, 107 N.C. App. at 373, 420
S.E.2d at 190 (“When the parties objectively have held themselves out
as [husband] and wife and the evidence is not conflicting, we need
not consider the subjective intent of the parties.”).

In Fletcher, 123 N.C. App. at 750, 474 S.E.2d at 806, this Court
noted that the General Assembly, subsequent to Adamee, amended
N.C. Gen. Stat. § 52-10.2 to provide that a determination whether mar-
ital relations were resumed must be based on “the totality of the cir-
cumstances.” The Court, therefore, concluded that merely resuming
living together in the marital home would not necessarily be suffi-
cient since “[t]o resolve the issue [regarding resumption of marital
relations], courts must evaluate all the circumstances of a particular
case.” 123 N.C. App. at 750, 475 S.E.2d at 806 (internal quotation
marks omitted).

In addressing the merits of the appeal before it, the Fletcher panel
concluded that factors cited in Adamee and Schultz as indicative of
reconciliation were “noticeably absent in the case sub judice.” Id.
The Court explained:

For example, plaintiff never ‘moved’ back into or resumed cohab-
itation in the marital home, but instead maintained her separate
residence at which she kept her possessions and from which she
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removed only clothing for work. In addition, the time period in-
volved herein was less than a week, compared with the four and
eight month time frames involved in Schultz and Adamee respec-
tively. Further, no evidence in the record reveals the parties
resumed the sharing of chores or household responsibilities, that
they accompanied each other to public places so as to ‘[hold]
themselves out as husband and wife,” Adamee, 291 N.C. at 392,
230 [S.E.2d] at 546, or that they indicated to family and/or friends
that their problems had been resolved or that they desired to ter-
minate the separation.

Id. at 750-51, 474 S.E.2d at 806-07. The Court further observed that
the evidence instead showed that the parties continued to abide by
the terms of the separation agreement and that “defendant’s state-
ment that he wished plaintiff to leave because ‘he wanted to be with
his girlfriend’ comprise[d] a compelling indication that no reconcilia-
tion with plaintiff occurred.” Id. at 751, 474 S.E.2d at 807.

In this case, Mr. Alden, to whom Mr. Casella had granted a general
power of attorney, learned from Mr. Casella’s counsel that Mr. Casella
should take steps to avoid reconciliation if Mr. Casella did not wish to
reconcile. Although told of this advice, Mr. Casella never took any
such steps. Instead, Ms. Casella, after discussing reconciliation with
Mr. Casella, began sharing Mr. Casella’s bed—a fact the Casellas al-
lowed the hospice worker and other people staying at the house to
know. Ms. Casella helped her children and the hospice worker care
for Mr. Casella, including wiping him down at night when he had hot
flashes, changing sheets soiled with bowel movements, and helping
him to the bathroom.

Both of the Casellas told other people that they had reconciled or,
as Mr. Casella explained to one friend, they had things “straightened
out.” The Casellas interacted with each other in front of other people
in a manner that suggested to the visitors that they were husband and
wife. Although Mr. Casella had recently visited with a girlfriend, she
left for Florida prior to the alleged reconciliation, and Mr. Alden
points to no evidence of any involvement with that girlfriend once the
Casellas discussed reconciliation. In addition, although Mr. Casella
was approached by a bank representative about changing his benefi-
ciary from Ms. Casella on an IRA valued at $1.2 million, Mr. Casella
did not do so. Following Mr. Casella’s death, Ms. Casella’s role in
arranging for and participating in the various services was consistent
with the role of a wife, including selecting the suit and tie in which
Mr. Casella would be buried, sitting in the place normally occupied by
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a wife, receiving the United States flag that draped the coffin, and
greeting the mourners.

In short, in contrast with Fletcher, the record contains undis-
puted evidence that the Casellas were cohabiting by sleeping in the
same bed, and Ms. Casella had assumed responsibilities for the type
of intimate care of Mr. Casella that a wife or child would perform.
Although the period of time involved was shorter than that in Adamee
and Schultz, both of the Casellas indicated to friends that they had
reconciled. They held themselves out to the public in a manner sug-
gestive of husband and wife, and people interacted with Ms. Casella
as if she were Mr. Casella’s wife.

Mr. Alden, in arguing that the undisputed evidence “was entirely
inconsistent with abrogating their separation and resuming the mari-
tal relationship,” focuses primarily on the time frame prior to Ms.
Casella’s drive to Ohio. He points to evidence of the parties’ separa-
tion and division of property, Mr. Casella’s relationship with Ms.
Eberle, the efforts to draft a separation and property settlement, and
Ms. Casella’s taking only two bags of clothes and a makeup case when
traveling to Ohio. The trial court, however, found that a change sub-
sequently occurred in the Casellas’ relationship:

19. On the afternoon of either the 5th or 6th of April 2006, the
Plaintiff and Ross Casella had a private conversation about
getting back together. In response to that conversation, the
Plaintiff told him she was willing to get back together with
him as his wife. Thereafter, and before Ross Casella’s death
the Plaintiff told others she and Ross Casella had gotten back
together as man and wife.

Although defendant assigns error to this finding, it is supported by
competent, undisputed evidence.

The relevant time frame is not, therefore, the period during
which the parties were unquestionably separated, but rather the time
frame after which Ms. Casella contends that they reconciled. For
there to be a resumption of marital relations, there necessarily must
have been a separation. Thus, in all cases involving this issue, there
will be undisputed evidence of separation. The question becomes
whether at some time the parties ceased to be separated and resumed
their marital relations. The undisputed objective evidence perti-
nent to that inquiry is the evidence that exists following the date of
alleged reconciliation.
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With respect to the time frame relevant in this case—b5 or 6 April
2006 through 24 April 2006—Mr. Alden argues that Ms. Casella was
not the only one caring for Mr. Casella, but rather she shared that
responsibility with their son, John, and the hospice worker. Mr. Alden
similarly points to the other family members’ involvement, with Ms.
Casella, in the funeral and memorial services. Mr. Alden stresses that
Ms. Casella simply behaved like their son, John, did. This argument,
however, supports the trial court’s decision. Ms. Casella was func-
tioning as a family member—as close as a son—and not as someone
separated from Mr. Casella and just visiting like other friends. Indeed,
Ms. Casella shared the intimate care of Mr. Casella with only their son
and a professional health care provider. While other people visiting
may also have shown physical affection, visitors perceived the
Casellas’ interactions as being like husband and wife.

Mr. Alden argues that the testimony of visitors regarding the
Casellas’ statements about reconciliation and the visitors’ “wholly
subjective impressions” of the Casellas’ interactions should be disre-
garded as evidence relating only to subjective intent. Mr. Alden cites
no authority supporting his contention. To the contrary, Fletcher
specifically noted, in holding under the first method of proof that no
reconciliation occurred, that there was no evidence “that they indi-
cated to family and/or friends that their problems had been resolved
or that they desired to terminate the separation.” Fletcher, 123 N.C.
App. at 751, 474 S.E.2d at 807. Further, as discussed above, Adamee,
Schultz, and Fletcher all discuss whether the spouses behaved in
public in a manner so as to hold themselves out as husband and
wife. See also In re Estate of Archibald Edwards, 183 N.C. App.
274, 278, 644 S.E.2d 264, 267 (2007) (upholding determination that
decedent and appellee reconciled and resumed marital relations
based on appellee’s affidavit that stated, in part, that the spouses
“ ‘held [themselves] out to [their] families and to the public as being
husband and wife’ ™).

In addition, Mr. Alden relies heavily on the undisputed evidence
that Mr. Casella signed his will on 13 April 2006, but did not leave any-
thing to Ms. Casella in the will. Ms. Casella, however, points to the
undisputed evidence that the spouses had already divided much of
their marital property during their separation, including half of a
multi-million dollar IRA. In addition, Mr. Casella had chosen to leave
Ms. Casella as the beneficiary for his half of the IRA. See id. at 279,
644 S.E.2d at 267 (citing as evidence of reconciliation the fact that
decedent, after alleged reconciliation, had named husband as pri-
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mary beneficiary of life insurance policy). Finally, much of the real
estate involved was owned by the Casellas as tenants by the entirety.
As Ms. Casella points out, Mr. Casella’s will only devised property that
had not already been given to Ms. Casella or had not passed to Ms.
Casella outside the estate. In sum, a very substantial amount of prop-
erty passed to Ms. Casella regardless of the will.

As N.C. Gen. Stat. § 52-10.2 states and Fletcher emphasizes, rec-
onciliation is to be determined “by the totality of the circumstances.”
Given all of the other circumstances—including the cohabitation, Ms.
Casella’s provision of marital care, the statements to friends, the pub-
lic behavior of the spouses, the substantial amount of property pass-
ing to Ms. Casella at Mr. Casella’s death outside of the will, and Mr.
Alden’s failure to point to evidence of any conduct in April, apart
from the will, inconsistent with reconciliation—we hold that the trial
court properly concluded based on the undisputed objective evidence
that the Casellas reconciled.

[2] Mr. Alden’s remaining arguments address the trial court’s alter-
native conclusion finding reconciliation based on the second method
of proof. Because we have upheld the court’s conclusion as to the
first method, we need not address Mr. Alden’s arguments directed at
the second method or Ms. Casella’s cross-assignment of error. We,
therefore, affirm the order of the trial court.

Affirmed.

Judges McGEE and BEASLEY concur.

IN THE MATTER OF: M.D., N.D.

No. COA09-500
(Filed 15 September 2009)

1. Termination of Parental Rights— standard of proof—clear,
cogent, and convincing evidence

The trial court did not commit prejudicial error in a termina-
tion of parental rights case by identifying the standard of proof
used in making its findings of fact as “clear and cogent” where the
record revealed that the trial court applied the proper evidentiary
standard. Respondent did not challenge the sufficiency of the
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evidence to support any of the factual findings that underlie the
trial court’s determination that respondent’s parental rights to
both minor children were subject to termination under N.C.G.S.
§ 7B-1111(a)(7).

2. Termination of Parental Rights— grounds—abandonment

The trial court did not err in concluding that grounds existed
to terminate respondent father’s parental rights because the
unchallenged findings of fact supported the trial court’s conclu-
sion that respondent abandoned the children within the meaning
of N.C.G.S. § 7TB-1111(a)(7).

3. Termination of Parental Rights— best interests of child—
abuse of discretion standard

The trial court did not abuse its discretion by concluding
that it would be in the best interests of the juveniles to terminate
respondent father’s parental rights because the trial court con-
sidered the factors required by N.C.G.S. § 7B-1110(a) and
respondent did not provide any basis for reversal of the trial
court’s order.

Appeal by Respondent-Father from orders entered 3 February
2009, nunc pro tunc to 9 January 2009, by Judge Charles Bullock in
Harnett County District Court. Heard in the Court of Appeals 24
August 2009.

Laura C. Brennan, PLLC, by Laura C. Brennan, for petitioner-
appellee mother.

Ryan McKaig, for respondent-appellant father.

ERVIN, Judge.

Jose D., Respondent-Father, appeals from orders terminating his
parental rights in M.D. (“Michelle”)! and N.D. (“Natalya”).2 After care-
ful consideration of the record and briefs in light of the applicable
law, we affirm the trial court’s orders.

Shannon W. (Petitioner-Mother) and Respondent-Father are the
parents of Michelle and Natalya. Petitioner-Mother and Respondent-

1. “Michelle” is a pseudonym that will be used throughout the remainder of this
opinion in order to preserve the juvenile’s privacy and for ease of reading.

2. “Natalya” is also a pseudonym that will be used throughout the remainder of
this opinion in order to preserve the juvenile’s privacy and for ease of reading.
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Father were married on 8 March 1996; separated in August 2000; and
divorced on 9 August 2002. Michelle and Natalya, who are twins, were
the only children born of the marriage. In February 2003, Petitioner-
Mother married Timothy J. W. Petitioner-Mother and Timothy J. W.
have one child. At all times after separating from Respondent-Father
in August 2000, Respondent-Mother has had physical custody of
Michelle and Natalya. On 2 September 2005, Judge Paul Gessner
entered an order in the Wake County District Court awarding legal
and physical custody of Michelle and Natalya to Petitioner-Mother
and providing that Respondent-Father was “entitled to only super-
vised visitation with the minor children.”

On 11 April 2008, Petitioner-Mother filed a petition seeking the
entry of an order terminating Respondent-Father’s parental rights in
Michelle and Natalya. Petitioner-Mother sought this relief on two dif-
ferent grounds. First, Respondent-Mother alleged that Respondent-
Father had willfully abandoned both children for at least six consec-
utive months immediately preceding the filing of the petition, so that
Respondent-Father’s parental rights were subject to termination pur-
suant to N.C. Gen. Stat. § 7B-1111(a)(7). More specifically, Petitioner-
Mother alleged that, since legal custody of Michelle and Natalya had
been awarded to her on 2 September 2005, Respondent-Father had
“taken no other steps or made no other acts [sic] which would
demonstrate any filial affection for the children, except to contact
[Petitioner-Mother] after he was arrested for non[-]payment of child
support in March 2007.” Secondly, Petitioner-Mother alleged that
Respondent-Father had failed to provide child support for over one
year prior to the filing of the petition, so that Respondent-Father’s
parental rights were subject to termination pursuant to N.C. Gen.
Stat. § 7B-1111(a)(4). More specifically, Petitioner-Mother alleged
that Respondent-Father was subject to an order requiring him “to pro-
vide child support for the minor children in the amount of $350.00 a
month, which includes his arrears payment[,]” and that he had failed
to comply with this court-ordered child support obligation.

Petitioner-Mother’s termination petition was heard before the
trial court on 14 November 2008 and 9 January 2009. The trial court
entered separate orders terminating Respondent-Father’s parental
rights in both Michelle and Natalya on 3 February 2009, nunc pro
tunc to 9 January 2009. In its order with respect to Respondent-
Father’s parental rights in Natalya, the trial court concluded that his
parental rights were subject to termination for failure to pay child
support pursuant to N.C. Gen. Stat. § 7B-1111(a)(4). Moreover, the
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trial court found that Respondent-Father’s parental rights in both
Michelle and Natalya were subject to termination for abandonment
pursuant to N.C. Gen. Stat. § 7B-1111(a)(7).3 Finally, the trial court
concluded that it was in the best interests of both Michelle and
Natalya that Respondent-Father’s parental rights be terminated.
Following the entry of the trial court’s termination orders,
Respondent-Father noted an appeal to this Court.

[1] Respondent-Father’s first challenge to the trial court’s termina-
tion orders is that the trial court failed to correctly identify the stand-
ard of proof used in making its findings of fact, effectively precluding
this Court from determining that those findings were made on the
basis of the “clear, cogent and convincing evidence” standard re-
quired by N.C. Gen. Stat. § 7B-1109(f). After carefully reviewing the
entire record, we conclude that the trial court did not commit preju-
dicial error as alleged by Respondent-Father.

According to well-recognized provisions of North Carolina law,
proceedings to consider petitions seeking the termination of parental
rights are conducted in two phases: (1) the adjudication phase and
(2) the dispositional phase. In re Baker, 158 N.C. App. 491, 581 S.E.2d
144 (2003). In the adjudication stage, the petitioner must prove by
clear, cogent, and convincing evidence the existence of one or
more of the grounds for termination. In re Montgomery, 311 N.C. 101,
110, 316 S.E.2d 246, 252 (1984), later proceeding on other grounds,
77 N.C. App. 709, 336 S.E.2d 136 (1985); see also N.C. Gen. Stat.
§ 7TB-1109(f) (stating that “all findings of fact shall be based on clear,
cogent, and convincing evidence”). The trial court is required to
“affirmatively state in its order the standard of proof utilized in [a]
termination proceeding.” In re Church, 136 N.C. App. 654, 657, 525
S.E.2d 478, 480 (2000).

In the written orders entered in these proceedings, the trial court
stated that Petitioner-Mother had proven the allegations set out in the
petitions seeking the termination of Respondent-Father’s parental
rights by “clear and cogent evidence[.]” Respondent-Father argues
that this standard is substantively different from the “clear, cogent,
and convincing evidence” required by N.C. Gen. Stat. § 7B-1109(f).
Assuming arguendo that there is a substantive difference between
“clear and cogent” and “clear, cogent, and convincing,” we conclude

3. The trial court declined to terminate Respondent-Father’s parental rights
in Michelle for non-payment of child support because he was not subject to any
order requiring him to make payments for her support given her status as a Medic-
aid recipient.
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that the trial court’s use of “clear and cogent” did not constitute prej-
udicial error in this case given that the record when viewed in its
entirety clearly reveals that the trial court applied the proper eviden-
tiary standard and given that Respondent-Father has not challenged
any of the trial court’s factual findings relating to the grounds for ter-
mination set out in N.C. Gen. Stat. § 7B-1111(a)(7) as lacking in ade-
quate evidentiary support.

At the conclusion of the termination hearing, the trial court
stated in open court that Petitioner-Mother had “provided . . . clear,
cogent, and convincing ” evidence that Respondent-Father’s parental
rights in Natalya were subject to termination pursuant to N.C. Gen.
Stat. §7B-1111(a)(4) and that Respondent-Father’s parental rights in
Michelle and Natalya were subject to termination pursuant to N.C.
Gen. Stat. § 7B-1111(a)(7). Although the trial court should have stated
in its written termination order that it utilized the standard of proof
specified in N.C. Gen. Stat. § 7B-1109(f), the fact that the trial court
orally indicated that it employed the appropriate standard and the
fact that the language actually used by the trial court is reasonably
close to the wording that the trial court should have employed satis-
fies us that the trial court did, in fact, make its factual findings on the
basis of the correct legal standard. See In re Church, 136 N.C. App. at
657, 525 S.E.2d at 480. Our confidence that the trial court’s failure to
state the required standard of proof with perfect precision in its writ-
ten termination order did not prejudice Respondent-Father is rein-
forced by our observation that the basic facts underlying the trial
court’s decision, as compared to the inferences to be drawn from
those facts, do not appear to have been in sharp dispute between the
parties. In addition, a careful examination of Respondent-Father’s
brief demonstrates that he has not challenged the sufficiency of the
evidence to support any of the factual findings that underlie the trial
court’s determination that Respondent-Father’s parental rights in
both Michelle and Natalya were subject to termination pursuant to
N.C. Gen. Stat. § 7B-1111(a)(7). As a result, we conclude that the trial
court did not commit prejudicial error by failing to state in its written
termination order that its factual findings were based on “clear,
cogent and convincing evidence.”

[2] Next, Respondent-Father argues that the trial court erred by con-
cluding that his parental rights were subject to termination pursuant
to N.C. Gen. Stat. § 7B-1111(a)(4) and (7). In essence, Respondent-
Father challenges the adequacy of the trial court’s factual findings to
support its determination that grounds for terminating his parental
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rights in both Michelle and Natalya existed. After carefully reviewing
the record in light of the applicable law, we disagree.

A finding that any one of the grounds for the termination of a
parent’s parental rights in a juvenile enumerated in N.C. Gen. Stat.
§ 7B-1111 existed is sufficient to support a decision to terminate
that parent’s parental rights. In re Taylor, 97 N.C. App. 57, 64, 387
S.E.2d 230, 233-34 (1990). “The standard of appellate review is
whether the trial court’s findings of fact are supported by clear,
cogent, and convincing evidence and whether the findings of fact sup-
port the conclusions of law.” In re D.J.D., D.M.D., S.J.D., J.M.D., 171
N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005) (citing In re Huff, 140
N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and
disc. review denied, 3563 N.C. 374, 547 S.E.2d 9, 10 (2001)). We apply
this standard in evaluating Respondent-Father’s challenge to the trial
court’s determination that his parental rights in Michelle and Natalya
were subject to termination.

The trial court found that Respondent-Father’s parental rights
in both Michelle and Natalya were subject to termination on the
grounds of abandonment. According to N.C. Gen. Stat.
§ 7TB-1111(a)(7), a parent’s parental rights in a juvenile are subject
to termination if “[t]he parent has willfully abandoned the juvenile for
at least six consecutive months immediately preceding the filing of
the petition or motion . . . .” This Court has indicated that a trial
court’s inquiry into whether a parent has abandoned a child for pur-
poses of N.C. Gen. Stat. § 7B-1111(a)(7) should focus on the extent to
which the respondent parent has engaged in

wilful neglect and refusal to perform the natural and legal
obligations of parental care and support . . . . [I]f a parent with-
holds his presence, his love, his care, the opportunity to display
filial affection, and wilfully neglects to lend support and main-
tenance, such parent relinquishes all parental claims and aban-
dons the child.

In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d 421, 427
(2003) (quoting Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597,
608 (1962) (citing In re Dawidson’s Adoption, 44 N.Y.S.2d 763
(1943)). Since Petitioner-Mother’s petition to terminate Respondent-
Father’s parental rights in Michelle and Natalya was filed on 11
April 2008, the relevant six-month period specified in N.C. Gen. Stat.
§ 7B-1111(a)(7) for purposes of this case ran from 11 October 2007
to 11 April 2008.
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In both termination orders, the trial court found as a fact that:

[Petitioner-Mother] has sole legal and physical custody of
[Michelle and Natalya] by a custody order entered by the
Honorable Paul G. Gessner of the Wake County District Court on
September 2, 2005 following a February 28, 2005 hearing on both
parties’ claims for permanent custody. . . . [Respondent-Father]
was awarded supervised visitation.

[Petitioner-Mother] lived in Cary, NC from 2002-2004.
[Respondent-Father] had the address.

[Petitioner-Mother] moved to Wake Forest, NC after her marriage
to [Timothy J. W.] and the birth of her youngest child.
[Respondent-Father] had the address.

[Petitioner-Mother] moved to Buies Creek, NC in 2006 but did not
notify [Respondent-Father] since she had not heard from him in
about a year.

[Petitioner-Mother] has had the same telephone number since
she moved from Ohio to North Carolina in 2002.

[Respondent-Father] has had this telephone number since
[Petitioner-Mother] moved from Ohio to North Carolina in 2002.

In addition, in the order terminating Respondent-Father’s parental
rights in Michelle, the trial court found as a fact that:

5. [Michelle] currently receives services in a nursing home facil-
ity, Hilltop Home, Raleigh, North Carolina. The juvenile is
non-verbal and non-ambulatory since May 2000.

19. [Respondent-Father] has had the ability and ample opportu-
nity to visit with [Michelle] at Hilltop Home. The only limita-
tion on [Respondent-Father’s] visitation has been the nursing
home’s policy of notifying [Petitioner-Mother] when
[Respondent-Father] visited. [Respondent-Father] has visited
[Michelle] four (4) times since her placement in the nursing
home in 2002.

20. [Respondent-Father] did not visit with [Michelle] from 2005
and after the entry of the custody Order . . . until 2008. In
2008, [Respondent-Father] visited with [Michelle] once
despite the fact he was in Raleigh, NC at least five (5) times.
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[Respondent-Father] did not maintain contact with [Michelle]
following the entry of the custody Order . . . because he had
a car accident on April 4, 2005 in High Point, NC, was
hospitalized for two (2) weeks, and reports that his life “was
a mess.”

[Respondent-Father] was arrested in March 2007 for violating
the support order for [Natalya], [Michelle’s] twin sister.
[Respondent-Father] contacted [Petitioner-Mother] on her
phone for the first time since 2005 following his arrest to ask
for visitation with [Natalya]. [Petitioner-Mother] responded
that she would need to confer with her attorney.
[Respondent-Father] has not had any further contact with
[Petitioner- Mother] for at least a year and a half.

[Respondent-Father] has not sent [Michelle] any cards, let-
ters or gifts to the Hilltop Home.

At all times since 2002, Respondent has had the ability to
make reasonable inquiry of [Petitioner-Mother] into
[Michelle’s] condition, needs and expenses and has failed
to do so.

In the order terminating Respondent-Father’s parental rights in
Natalya, the trial court found as a fact that:

17.

18.

19.

20.

[Respondent-Father] did not visit with [Natalya] since at least
2005 and the entry of the custody Order. . . .

[Respondent-Father] has not talked to [Natalya] on the phone
for at least three years.

[Respondent-Father] did not maintain contact with [Natalya
after 2005 because he had a car accident on April 4, 2005 in
High Point, NC, was hospitalized for two (2) weeks, and
reports that his life “was a mess.”

[Respondent-Father] was arrested in March 2007 for non-pay-
ment of child support. [Respondent-Father] contacted
[Petitioner-Mother] on her phone for the first time since 2005
and asked for visitation. [Petitioner-Mother responded that
she would need to confer with her attorney. [Respondent-
Father] has not had any further contact with [Petitioner-
Mother] for at least a year and a half.
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21. [Respondent-Father] has not sent [Natalya] any cards, letters
or gifts since at least 2005.

Respondent-Father has not challenged any of the above findings of
fact made by the trial court as lacking adequate evidentiary support.
As a result, these findings of fact are deemed to be supported by suf-
ficient evidence and are binding on appeal. N.C.R. App. P. 28(b)(6);
see also In re PM., 169 N.C. App. 423, 424, 610 S.E.2d 403, 404-05
(2005) (concluding respondent had abandoned factual assignments of
error when she “failed to specifically argue in her brief that they were
unsupported by evidence”).

Respondent-Father contends on appeal that the “biggest factor”
leading to his status as an absentee parent was the successful ef-
forts of Petitioner-Mother, motivated by a number of factors, “to shut
him out of the children’s lives.” In addition, Respondent-Father con-
tends that his recent actions demonstrate that he did not intend to
abandon his relationship with his children. However, as is evidenced
by its undisputed factual findings, the trial court considered and
rejected these arguments. The trial court specifically found that the
only limitation on Respondent-Father’s ability to visit with Michelle
was Hilltop Home’s policy of notifying Petitioner-Mother when
Respondent-Father visited. Despite this liberal visitation policy,
Respondent-Father visited Michelle only once after the entry of
the 2005 custody order. Furthermore, the trial court found that
Respondent-Father failed to inquire about Michelle’s “condition,
needs and expenses” despite having the ability to do so. The trial
court’s unchallenged findings of fact demonstrate that Respondent-
Father has not seen Natalya since 2005 and had not spoken to her by
phone in at least three years despite the fact that he could have made
contact with Natalya had he wished to do so. Finally, the undisputed
evidence establishes, as the trial court found, that Respondent-Father
failed to provide either Michelle or Natalya with any cards, letters or
gifts after 2005. Based on these unchallenged findings of fact, the trial
court had ample justification for concluding that Respondent-
Father’s conduct was willful and that he had “withheld his pres-
ence, his love, his care, and the opportunity to display filial affec-
tions for the juvenile[s]” during the relevant six-month period. As a
result, we hold that the trial court did not err in concluding that
Respondent-Father’s parental rights in both Michelle and Natalya
were subject to termination for abandonment pursuant to N.C. Gen.
Stat. §7B-1111(a)(7).
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Respondent-Father also argues that the trial court erred by
concluding that his parental rights in Natalya were subject to termi-
nation for non-payment of child support pursuant to N.C. Gen. Stat.
§ 7B-1111(a)(4). However, since we have upheld the trial court’s
determination that Respondent-Father’s parental rights in both
Michelle and Natalya were subject to termination pursuant to N.C.
Gen. Stat. § 7B-1111(a)(7), we need not examine whether the trial
court correctly found that other grounds for terminating Respondent-
Father’s parental rights in one or both of the children existed as well.
Taylor, 97 N.C. App. at 64, 387 S.E.2d at 233-34.

[3] Finally, Respondent-Father challenges the trial court’s conclu-
sion that the best interests of the juveniles would be served by termi-
nating his parental rights. After careful review of the record and
briefs, we find that there is no error in the dispositional component
of the trial court’s termination order.

“The trial court has discretion, if it finds that at least one of the
statutory grounds exists, to terminate parental rights upon a finding
that it would be in the [juvenile’s] best interests.” In re Nesbitt, 147
N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001), subsequent appeal, 170
N.C. App. 196, 613 S.E.2d 531 (2005), 182 N.C. App. 175, 641 S.E.2d
417 (2007) (internal citations omitted). In determining whether ter-
minating a parent’s parental rights would be in the juvenile’s best
interests, the trial court is required to consider: (1) the age of the
juvenile; (2) the likelihood of adoption; (3) the impact of terminating
the parent’s parental rights on the accomplishment of the permanent
plan for the juvenile; (4) the bond between the juvenile and the par-
ent; (5) the relationship between the juvenile and a proposed adop-
tive parent or other permanent placement; and (6) any other relevant
consideration. N.C. Gen. Stat. § 7B-1110(a). The trial court is to take
that action at the dispositional stage of a termination proceeding
“which is in the best interests of the juvenile” when “the interests of
the juvenile and those of the juvenile’s parents or other persons are in
conflict.” N.C. Gen. Stat. § 7B-1100(3). The trial court’s decision at the
dispositional phase of a termination of parental rights proceeding is a
discretionary determination that will not be disturbed on appeal
unless it is so arbitrary that it could not have been the product of rea-
soned decision-making. In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d
385, 387, aff’d, 360 N.C. 165, 622 S.E.2d 495 (2005).

A careful review of the trial court’s termination orders dem-
onstrates that it considered the factors required by N.C. Gen. Stat.
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§ 7B-1110(a) in making its termination decision. In its order terminat-
ing Respondent-Father’s parental rights in Michelle, the trial court
found as a fact that:

34.

35

36.

37.

38.

39.

[Michelle] has special needs.

[Respondent-Father] has not shown any intention or desire to
meet the special needs of [Michelle].

[Michelle] responds to Timothy J. W., who acts like a father to
her and has assumed the duties of a father.

[Michelle] is in need of a stable plan and a care plan should
circumstances prevent [Petitioner-Mother], who has been
[Michelle’s] sole source of support for all expenses not cov-
ered by Medicaid.

Timothy J. W. would like to adopt [Michelle] and assume all
of the rights as well as the obligations as the father of
[Michelle].

There is a high likelihood that [Michelle] will be adopted
by Timothy J. W. and in order to proceed to adoption, it is
necessary to terminate the [Respondent-Father’s] parental
rights.

In its order terminating Respondent-Father’s parental rights in
Natalya, the trial court found as a fact that:

31
32

33.

34.

35.

36.

[Natalya] remembers very little about [Respondent-Father].

[Natalya] remembers going to the State Fair with
[Respondent-Father].

It is emotionally difficult for [Natalya] not to know whether
she has a father and when or whether she is going to see
him. [Natalya] is stressed by the lack of communication
by her father.

[Natalya] responds to Timothy J. W., who acts like a father to
her and has assumed the duties of a father.

[Natalya] does not have a close bond with [Respondent-
Father].

[Natalya] does have a close bond with Timothy J. W.
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37. [Natalya] is in need of a stable plan and desires a father.

38. Timothy J. W. would like to adopt [Natalya] and assume all of
the rights as well as the obligations as the father of [Natalya].

39. There is a high likelihood that [Natalya] will be adopted by
Timothy J. W. and in order to proceed to adoption, it is nec-
essary to terminate [Respondent-Father’s] parental rights.

Based on these findings of fact, we can see no abuse of discretion in
the trial court’s decision that Respondent-Father’s parental rights in
Michelle and Natalya should be terminated. The only arguments that
Respondent-Father has advanced in opposition to the trial court’s dis-
positional decision are contentions that the children are currently in
stable placements, that adoption by their stepfather would not result
in any appreciable change in the children’s lives, and that the only
effect of the trial court’s termination order will be to eliminate any
possibility that Respondent-Father will be able to reestablish a rela-
tionship with Michelle and Natalya. Such arguments do not, however,
provide any basis for an appellate reversal of the trial court’s order,
since it is supported by adequate findings of fact and conclusions of
law and is the product of a reasoned decision-making process. As a
result, we conclude that the trial court did not commit an error of law
at the dispositional phase of this consolidated termination of pa-
rental rights proceeding.

Thus, for all of the reasons set forth above, we conclude that the
trial court’s orders terminating Respondent-Father’s parental rights in
Michelle and Natalya are free from prejudicial error. As a result, both
orders should be, and hereby are, affirmed.

Affirmed.

Judges Stephens and Stroud concur.
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STATE OF NORTH CAROLINA v. LAMONT DERRELL CARTER

No. COA07-1156-2
(Filed 15 September 2009)

1. Search and Seizure— warrantless search—incident to ar-
rest exception—automobile—papers on seat

The search incident to arrest exception for warrantless
searches and seizures did not apply to papers seized from the
passenger seat of a vehicle where defendant was not within
reaching distance of the passenger compartment of his vehicle at
the time of arrest, nor was it reasonable for the officer to believe
defendant’s vehicle contained evidence of either offense for
which he was arrested.

2. Search and Seizure— warrantless search—plain view doc-
trine—automobile—papers on seat

The plain view doctrine did not apply to papers seen by the
officer on the seat of a car during a traffic stop that lead to an
arrest. The officer did not immediately ascertain from plain view
examination that the papers constituted evidence of a crime or
contraband, and his suspicion that defendant was trying to con-
ceal information on the papers was not sufficient to bypass the
warrant requirement of the Fourth Amendment.

Appeal by defendant from order entered 31 January 2007 by
Judge Ronald L. Stephens in Wake County Superior Court. Heard in
the Court of Appeals 19 March 2008. Judgment vacated and remanded
from the Supreme Court of the United States on 4 May 2009 upon
defendant’s petition for writ of certiorari.

Attorney General Roy A. Cooper, I11, by Special Deputy Attorney
General Thomas J. Pitman, for the State.

Appellate Defender Staples Hughes, by Assistant Appellant
Defender Benjamin Dowling-Sendor, for defendant-appellant.

HUNTER, Robert C., Judge.

Lamont Derrell Carter (“defendant”) appeals from the trial court’s
denial of his motion to suppress evidence obtained during a warrant-
less search of his vehicle subsequent to arrest. Defendant asserts
that the search did not fall within one of the exceptions for warrant-
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less searches and thus violated his rights under the Fourth
Amendment of the United States Constitution.

When this Court previously decided this case, we found no con-
stitutional violation and affirmed the trial court’s order. See State v.
Carter, 191 N.C. App. 1562, 661 S.E.2d 895, disc. review denied, —
N.C. —, 668 S.E.2d 341 (2008). Defendant subsequently appealed to
the Supreme Court of the United States by writ of certiorari. On 4 May
2009, the Supreme Court vacated this Court’s opinion and remanded
for further consideration in light of its recent decision in Arizona v.
Gant, 129 S. Ct. 1710, 173 L. Ed. 2d 485 (2009). After careful review,
and pursuant to the holding in Gant, we find the search of defendant’s
car to be unlawful and therefore find that the trial court erred in
denying defendant’s motion to suppress. Accordingly, we vacate the
judgment and remand to the trial court for further proceedings not
inconsistent with this opinion.

Background

At the suppression hearing, the State’s evidence tended to show
that on 3 September 2003, Officer J.J. Yardley (“Officer Yardley”) of
the Raleigh Police Department was on patrol near the intersection of
Longstreet and Stuart Streets, an area well known for criminal activ-
ity, including the sale of drugs. Officer Yardley was in a marked police
cruiser, looking for vehicles not coming to a complete stop at the stop
signs at the intersection and using a radar gun to enforce the twenty-
five miles per hour speed limit. Around 1:30 a.m., Officer Yardley no-
ticed defendant approaching a stop sign at the intersection in his
vehicle. According to Officer Yardley’s testimony, defendant then
began turning right, which would have taken him toward the police
cruiser; however, when his headlights fell on the police cruiser,
defendant hesitated and then turned left, taking him away from the
police cruiser. Officer Yardley then began to follow defendant. While
following defendant, Officer Yardley noticed that defendant’s regis-
tration for a temporary tag was old or worn. Officer Yardley activated
his blue lights and pulled defendant over.

Officer Yardley approached the vehicle from the passenger side
and asked defendant for his license and registration, which defendant
gave him. Officer Yardley observed that the address on defendant’s
registration for the temporary tag did not match defendant’s address
on his driver’s license and that the registration for the temporary tag
had expired on 25 August 2003. Officer Yardley also observed several
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whole pieces of paper lying on the passenger seat of the car and no-
ticed that defendant seemed unusually nervous.

Officer Yardley returned to his police cruiser to call for backup
before he initiated a full custody arrest of defendant. Officer Yardley
decided to arrest defendant because of the late hour, defendant’s eva-
sive maneuver while driving, his nervousness during the stop, and
ultimately, defendant’s expired registration tag and the inconsisten-
cies in defendant’s addresses. Officer Yardley waited in his cruiser for
backup to arrive, at which point he placed defendant under arrest for
having an expired tag and for failing to notify the Division of Motor
Vehicles of a change in address.

Subsequent to defendant’s arrest, Officer Yardley conducted a
search of defendant’s car, during which he noticed that the papers in
the passenger seat had been ripped into smaller pieces. Officer
Yardley then began to piece the papers back together, at which
point he was able to determine that one of them was a change of
address form for an American Express Card belonging to Eric M.
White. Officer Yardley questioned defendant about the papers, and
defendant replied that they were “ ‘personal stuff.’ ” Yardley also
asked who Eric White was, and defendant stated that he did not
know what Yardley was talking about. After defendant was taken to
jail, the remaining papers were pieced together and turned over
to investigators.

Before trial, defendant made a motion to suppress the evidence
obtained from the stop. The trial court denied the motion. On the
basis of the papers and other evidence, defendant was charged with
being an accessory after the fact to murder, financial identity fraud,
and having attained habitual felon status. Defendant pled guilty to
these charges, reserving the right to appeal the order denying his
motion to suppress. He was sentenced to 522 months imprisonment.
Defendant appealed the order denying his motion to suppress, and
this Court affirmed the trial court’s ruling on 17 June 2008. We now
revisit the issue in light of the Supreme Court’s recent decision in
Arizona v. Gandt.

Analysis

Defendant’s sole argument on appeal is that the papers seized
in the search by Officer Yardley should have been suppressed
because they were obtained through an illegal search and seizure.
We agree.
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The scope of this Court’s review on appeal of a trial court’s ruling
on a motion to suppress “is strictly limited to determining whether
the trial judge’s underlying findings of fact are supported by compe-
tent evidence, in which event they are conclusively binding on
appeal, and whether those factual findings in turn support the judge’s
ultimate conclusions of law.” State v. Cooke, 306 N.C. 132, 134, 291
S.E.2d. 618, 619 (1982); see also State v. Barden, 356 N.C. 316, 340,
572 S.E.2d 108, 125 (2002), cert. denied, 538 U.S. 1040, 155 L. Ed. 2d
1074 (2003). A trial court’s conclusions of law are reviewable de novo.
State v. Barnhill, 166 N.C. App. 228, 230, 601 S.E.2d 215, 217, cert.
denied, 359 N.C. 191, 607 S.E.2d 646 (2004).

Contained in the trial court’s order are the following conclusions
of law: “[t]he papers initially seen in [1] plain view and later seized [2]
pursuant to the arrest of the [d]efendant and [3] the search of his
vehicle were seized lawfully and constitutionally[.]” Defendant
argues that the papers were unlawfully seized because the search was
conducted without a warrant and neither the search incident to arrest
nor the plain view exceptions to the warrant requirement applied
under the circumstances.

The following findings of fact are undisputed: defendant changed
direction when he saw officer Yardley’s police vehicle at the intersec-
tion; the area was a “moderately high crime area”; Officer Yardley
began to follow defendant based on “the time of the day, the area, and
the movement of the vehicle”; Officer Yardley observed that defend-
ant’s vehicle had an old or worn temporary tag with an obscured expi-
ration date; and Officer Yardley determined that defendant’s tempo-
rary registration and plate expired on 25 August 2003. Defendant did
not assign error to these findings; thus, they are binding on appeal.
See, e.g., State v. Pendleton, 339 N.C. 379, 389, 451 S.E.2d 274, 280
(1994), cert. denied, 515 U.S. 1121, 132 L. Ed. 2d 280 (1995). Officer
Yardley testified that he decided to arrest defendant based on these
facts, as well as defendant’s nervousness during their conversation.

A. Search Incident to Arrest

[1] When we previously considered the disputed conclusions of law
in this case, we upheld the trial court’s denial of defendant’s motion
to suppress based solely on the search incident to arrest exception to
the warrant requirement, which provides:

Generally, warrantless searches are presumed to be unreasonable
and therefore violative of the Fourth Amendment of the United
States Constitution. However, a well-recognized exception to the
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warrant requirement is a search incident to a lawful arrest. Under
this exception, if the search is incident to a lawful arrest, an offi-
cer may “conduct a warrantless search of the arrestee’s person
and the area within the arrestee’s immediate control.”

State v. Logner, 148 N.C. App. 135, 139, 5657 S.E.2d 191, 194 (2001)
(citations and quotation omitted). The landmark case of New York v.
Belton, 453 U.S. 454, 69 L. Ed. 2d 768 (1981), extended a search inci-
dent to a lawful arrest to vehicles and held that “when a policeman
has made a lawful custodial arrest of the occupant of an automobile,
he may, as a contemporaneous incident of that arrest, search the pas-
senger compartment of that automobile.” Id. at 460, 69 L. Ed. 2d at
775. This Court relied on Belton and its extensive progeny to justify
the search and seizure of evidence in defendant’s vehicle incident to
his lawful arrest. See, e.g., State v. Brooks, 337 N.C. 132, 144, 446
S.E.2d 579, 587 (1994) (“If officers have probable cause to arrest the
occupants, they may search—incident to that arrest—the entire inte-
rior of the vehicle, including the glove compartment, the console, or
any other compartment, whether locked or unlocked, and all con-
tainers found within the interior.”); State v. Wrenn, 316 N.C. 141, 147,
340 S.E.2d 443, 448 (1986) (“Once the officer made a lawful arrest in
this case, he was authorized to search the passenger compartment of
the vehicle.”); State v. VanCamp, 150 N.C. App. 347, 352, 562 S.E.2d
921, 926 (2002) (“Our appellate courts recognize the authority of an
officer to search, incident to an arrest, the entire interior of the vehi-
cle, including the glove compartment, console, or other interior com-
partments.”); State v. Fisher, 141 N.C. App. 448, 455, 539 S.E.2d 677,
682 (2000) (“It is well established that ‘[i]f officers have probable
cause to arrest the occupants [of a vehicle], they may search—inci-
dent to that arrest—the entire interior of the vehicle . ... ”) (citation
omitted) (first alteration added).

Since our prior decision in this case, the Supreme Court of the
United States has clarified its previous holding in Belton and struck
down the broad reading of that decision on which so many courts in
recent decades have relied. A broad reading of Belton would give
police officers unlimited authority to search the passenger compart-
ment of an automobile incident to its recent occupant’s arrest, regard-
less of the arrestee’s proximity to the vehicle. However, the Court
held in Arizona v. Gant that “Belton does not authorize a vehicle
search incident to a recent occupant’s arrest after the arrestee has
been secured and cannot access the interior of the vehicle.” Gant, 129
S. Ct. at 1714, 173 L. Ed. 2d at 491.
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The Court noted that Belton was never intended to overrule
Chimel v. California, 395 U.S. 752, 23 L. Ed. 2d 685 (1969). “Under
Chimel, police may search incident to arrest only the space within an
arrestee’s immediate control, meaning the area from within which he
might gain possession of a weapon or destructible evidence. The
safety and evidentiary justifications underlying Chimel’s reaching-
distance rule determine Belton’s scope.” Gant, 129 S. Ct. at 1714, 173
L. Ed. 2d at 491. Therefore, Belton did not overrule Chimel, it merely
extended the permissible search area to automobiles and provided a
“workable definition of ‘the area within the immediate control of the
arrestee’ when that area arguably includes the interior of an automo-
bile.” Belton, 453 U.S. at 460, 69 L. Ed. 2d at 774 (citation omitted).

The Court in Gant goes on to set out a two-prong test under
which “[p]olice may search a vehicle incident to a recent occupant’s
arrest only if the arrestee is within reaching distance of the passenger
compartment at the time of the search or it is reasonable to believe
the vehicle contains evidence of the offense of arrest.” Gant, 129
S. Ct. at 1723-24, 173 L. Ed. 2d at 501 (emphasis added).

In Gant, two police officers intended to arrest the defendant after
coming in contact with him at a private residence, later conducting a
records check on him, and discovering that there was an outstanding
warrant for his arrest for driving with a suspended license. Id. at
1714-15, 173 L. Ed. 2d at 491. Upon returning to the residence where
they previously saw the defendant, the officers arrested two other
individuals for providing a false name and for possession of drug
paraphernalia. Id. at 1715, 173 L. Ed. 2d at 491-92. Those individuals
were handcuffed and secured in separate patrol cars. Id. at 1715, 173
L. Ed. 2d at 492. The officers then observed the defendant drive up to
the residence, park, and exit his vehicle. Id. He was immediately
arrested for the crime of driving with a suspended license, hand-
cuffed, and secured in the back of a patrol car while officers pro-
ceeded to search his vehicle incident to the arrest. Id. Pursuant to
their search, the officers found a gun and a bag of cocaine in a jacket
pocket on the backseat, giving rise to charges of possession of a nar-
cotic for sale and possession of drug paraphernalia. Id. Gant filed a
motion to suppress, claiming that the evidence was the product of an
unlawful search. Id. Gant’s motion was denied by the trial court. Id.
On appeal, the Arizona Supreme Court reversed the lower court’s
decision and held that defendant’s motion to suppress should have
been granted because “the search of Gant’s car was unreasonable
within the meaning of the Fourth Amendment.” Id.
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The Supreme Court of the United States upheld the Arizona
Supreme Court’s decision stating: “Neither the possibility of access
nor the likelihood of discovering offense-related evidence authorized
the search in this case.” Id. at 1719, 173 L. Ed. 2d at 496. The Court
compared Gant’s case with the facts presented in Belton and
Thornton! and reasoned, “[w]hereas Belton and Thornton were
arrested for drug offenses, Gant was arrested for driving with a sus-
pended license—an offense for which police could not expect to find
evidence in the passenger compartment of Gant’s car.” Id.

In announcing the evidentiary prong of the Gant test, the Court
acknowledged that “[iln many cases, as when a recent occupant
is arrested for a traffic violation, there will be no reasonable basis
to believe the vehicle contains relevant evidence.” Id.; see also
Atwater v. Lago Vista, 532 U.S. 318, 324, 149 L. Ed. 2d 549,
558-59 (2001); Knowles v. Iowa, 525 U.S. 113, 118, 142 L. Ed. 2d
492, 498-99 (1998).

A comparison of the present case with the facts of Gant indicates
that the warrantless search of defendant’s vehicle cannot be justified
under either prong of Gant’s test. In the case sub judice, defendant
had been removed from the vehicle, handcuffed, and directed to sit
on a curb at the time the vehicle was searched. There is no reason to
believe defendant was within reaching distance or otherwise able to
access the passenger compartment of the vehicle when the search
commenced. Thus, the warrantless search of defendant’s vehicle can-
not be justified under the first prong of Gant’s test.

Additionally, defendant was arrested for the traffic offenses of
driving with an expired registration tag and failing to notify the
Division of Motor Vehicles of a change of address. Officer Yardley did
not testify that he believed that the papers were related to the of-
fenses charged. Furthermore, it would be unreasonable to presume
that papers seen on the passenger seat of the car were related to an
expired registration or a failure to report a change of address to the
Department of Motor Vehicles. Accordingly, we hold that the search
of defendant’s vehicle cannot be justified under the evidentiary prong
of Gant’s test.

Because defendant was not within reaching distance of the pas-
senger compartment of his vehicle at the time of arrest, and because
it was not reasonable for Officer Yardley to believe defendant’s ve-
hicle contained evidence of either offense of arrest, we hold, pur-

1. Thornton v. United States, 541 U.S. 615, 158 L. Ed. 2d 905 (2004).
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suant to Gant, that the search incident to arrest exception for war-
rantless searches and seizures does not apply here.

B. Plain View

[2] Since we formerly upheld the trial court’s denial of defendant’s
motion to suppress based on the search incident to arrest exception,
we declined to examine the applicability of the plain view exception
to this case. We do so now.

One exception to the warrant requirement is the plain view
doctrine, under which police may seize contraband or evidence if
(1) the officer was in a place where he had a right to be when the
evidence was discovered; (2) the evidence was discovered inad-
vertently; and (3) it was immediately apparent to the police that
the items observed were evidence of a crime or contraband.

State v. Graves, 135 N.C. App. 216, 219, 519 S.E.2d 770, 772 (1999); see
State v. Mickey, 347 N.C. 508, 516, 495 S.E.2d 669, 674, cert. denied,
525 U.S. 853, 142 L. Ed. 2d 106 (1998).

In Graves, a police officer interviewed the defendant, a shooting
victim, in a hospital emergency room in order to gather information
about the incident. Id. at 217-18, 519 S.E.2d at 771. During the inter-
view, several wads of brown paper fell out of the defendant’s clothing
and onto the gurney. Id. at 218, 519 S.E.2d at 771. Without asking or
telling the defendant, the officer proceeded to unravel the wads of
paper. Id. He discovered a crack pipe, a brass screen, and crack
cocaine. Id. The defendant was arrested the following morning after
his release from the hospital. Id. at 218, 519 S.E.2d at 772. The defend-
ant was charged with “one count of felonious possession of cocaine,
one count of misdemeanor possession of drug paraphernalia, one
count of resisting a public officer, and to being an habitual felon.” Id.
at 217, 519 S.E.2d at 771. Prior to pleading guilty, the defendant
moved to suppress the evidence, claiming that the items seized were
fruits of an unlawful search and did not fall within the plain view
exception to the search warrant requirement. Id. at 218, 519 S.E.2d at
772. His motion was denied by the trial court. Id.

On appeal this Court agreed with the defendant and overturned
the trial court’s denial of the motion to suppress. Id. In so holding, we
found that the State had successfully established the first two prongs
of the plain view doctrine but had failed to satisfy the third prong of
the test because “[t]he State . . . failed to establish that it was imme-
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diately apparent to the police officer that the items observed were
evidence of a crime or contraband.” Id. at 219, 519 S.E.2d at 772. In
clarifying the “immediately apparent” requirement, we held that “the
State must establish that, given the facts and circumstances of the
case, and viewed through the eyes of a policeman with the experience
and training of [the officer], the nature of the contents of the brown
paper wads was immediately apparent.” Id. at 219-20, 519 S.E.2d at
772-73. At the time the officer inadvertently discovered the paper
wads, he was unable to discern whether the wads contained evidence
of a crime or contraband. Id. at 220, 519 S.E.2d at 773. Only when
the officer unraveled the papers was he able to determine what
they contained. Id.

Here, Officer Yardley was clearly in a place where he had a right
to be when he discovered the papers. He had approached defendant’s
vehicle from the passenger side, in the interest of safety, to inquire
about the old and worn temporary tag on defendant’s vehicle. He then
inadvertently noticed several whole papers sitting in plain view on
defendant’s passenger seat. At that point, Officer Yardley had decided
to return to his cruiser to radio another officer for backup to execute
an arrest. When Officer Yardley returned to defendant’s vehicle to
arrest defendant, the previously intact papers on the passenger seat
had been torn to pieces. It was at this point, when defendant made an
obvious attempt to conceal the contents of the papers, that Officer
Yardley became suspicious that the papers were evidence of criminal
activity. Therefore, the first two prongs of the Graves test have been
met in this case.

With regard to the third prong, the evidence in this case must be
suppressed unless “it was immediately apparent to [Officer Yardley]
that the items observed were evidence of a crime or contraband.”
Id. at 219, 519 S.E.2d at 772. The evidence tended to show that Of-
ficer Yardley was unable to determine the contents of the torn papers
until he pieced them together. As in Graves, the criminal nature of
the evidence was not immediately apparent to the officer upon plain
view examination. “Without testimony regarding the immediately
apparent nature of the contraband, the evidence obtained from [the]
search cannot be used at defendant’s trial.” Id. at 220, 519 S.E.2d
at 773; see also State v. Sanders, 112 N.C. App. 477, 483, 435 S.E.2d
842, 846 (1993).

Officer Yardley testified: “I just remember speaking as I was on
the passenger side there was a, pieces of papers on the passenger
seat. I didn’t know what they were at the time, but they were com-
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plete, I guess. They were whole. They weren't torn, or ripped, or any-
thing.” He further testified:

While I was searching the vehicle[,] . . . I actually started placing
the pieces of paper back together to see where they were torn up
or what information may have been on it. And that’s when I saw
it was, it was a change of address form. And the name and the
form was for Eric M. White, which obviously wasn’t Mr. Carter.
So, at that point I did ask about the piece of paper. He said ‘it’s
just personal stuff.’

It is apparent from the officer’s testimony that he did not imme-
diately ascertain from plain view examination that the papers on
defendant’s front passenger seat constituted evidence of a crime or
contraband. His suspicion that defendant was trying to conceal infor-
mation on the papers was not sufficient to bypass the warrant re-
quirement of the Fourth Amendment. “[T]he State cannot substitute
speculation for evidence.” Id. at 220, 519 S.E.2d at 773. Thus, the third
prong of the plain view doctrine is not satisfied, and the contents of
the papers cannot be admitted into evidence.

Conclusion

In sum, we reverse the trial court’s denial of defendant’s motion
to suppress evidence. Neither the search incident to arrest exception
nor the plain view exception to the search warrant requirement
applies, and therefore the evidence in this case was unlawfully
obtained. Accordingly, we vacate the judgment entered and remand
this case to the trial court for further proceedings not inconsistent
with this opinion.

Vacated and Remanded.

Judges ELMORE and STROUD concur.
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SHERRY S. ALBERT, ADMINISTRATRIX OF THE ESTATE OF DORIS HILL KING;
SHERRY S. ALBERT, ADMINISTRATRIX OF THE ESTATE OF FRANK LARUE
KING, PrAINTIFFS v. J. KIMZIE COWART, WACHOVIA CORPORATION, REGIONS
BANK, AM SOUTH INVESTMENT SERVICES, INC., ANp NEW YORK LIFE IN-
SURANCE AND ANNUITY CORPORATION, DEFENDANTS

No. COA09-93
(Filed 15 September 2009)

1. Appeal and Error— appealability—interlocutory order—
Rule 54(b) certification—no just reason for delay—judi-
cial economy

Plaintiffs’ motion to dismiss both appeals from interlocutory
orders that were granted N.C.G.S. § 1A-1, Rule 54(b) certification
by the trial court was denied because the issue of the survivor-
ship interest was central to and determinative of the controversy
between these parties and was a question of law.

2. Banks and Banking— right of survivorship—intent—joint
checking account

The trial court erred in a breach of fiduciary duty and negli-
gence case by determining that a joint checking account did not
incorporate a right of survivorship because the clear intent of
Doris King’s and Kimzie Cowart’s Customer Access Agreements
and the subsequent agreement between Doris King and Cowart
to enter into a joint checking account was to incorporate a right
of survivorship.

3. Negligence— cross-claim—derivative liability

The trial court did not err by granting summary judgment in
favor of defendant Wachovia on the issue of defendant Cowart’s
cross-claim of negligence because review of the trial court’s rul-
ing on Wachovia’s derivative liability is more properly presented
after the underlying claims against Cowart are resolved.

Appeal by defendants from judgments entered 31 July 2008 and 2
September 2008 by Judge Mark E. Powell in Henderson County
Superior Court. Heard in the Court of Appeals 11 June 2009.

Prince, Youngblood & Massagee, PLLC, by Boyd B. Massagee,
Jr., for plaintiff-appellee.

Dameron, Burgin, Parker & Jackson, P.A., by Phillip T.
Jackson, for defendant-appellant J. Kimzie Cowanrt.
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William L. Gardo II for defendant-appellant J. Kimzie Cowart.
K&L Gates LLP, by A. Lee Hogewood III, for defendant-
appella