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. Term ended 14 May 2013.
. Sworn in 1 May 2013.
. Resigned 2 May 2013.

. Deceased 16 July 2013.

1
2
3
4. Sworn in 1 May 2013.
5
6.

. Resigned 12 April 2013.
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ADDRESS
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Kinston
Goldsboro
Goldsboro
Oxford
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Louisburg
Warrenton
Creedmoor
Oxford
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Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Apex
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Cary
Raleigh
Raleigh
Smithfield
Smithfield
Sanford
Dunn
Clayton
Erwin
Selma
Clayton
Smithfield
Clayton
Smithfield
Smithfield
Fayetteville
Fayetteville
Parkton
Fayetteville
Fayetteville
Fayetteville
Fayetteville
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14

15A

15B

16A

16B

17A

17B

18

JUDGES

LAURA A. DEVAN

Tont S. KNG

Lou OLIVERIA

JERRY A. JoLLy (Chief)
MARION R. WARREN
WiLLiaM F. FAIRLEY

Scort USSERY

SHERRY D. TYLER

PAULINE HANKINS

Marcia H. Morey (Chief)
JaMmEes T. HiLL

Nancy E. GOrRDON

WiLLIAM ANDREW MARSH II1
Brian C. WILKS

Par Evans

DORETTA WALKER

JAMES K. ROBERSON (Chief)
BRADLEY REID ALLEN, SR.
KATHRYN W. OVERBY

DaviD THOMAS LAMBETH, JR.
JosepH M. BUCKNER (Chief)
CHARLES T. ANDERSON
BEVERLY A. SCARLETT
LuNsrForD LONG

JAMES T. BRYAN

WiLLIAM G. McILWAIN (Chief)
REGINA M. JOE

JonN H. HORNE, JR.

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.

JUDITH MILSAP DANIELS
WiLLIAM J. MOORE
FrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN

CHARLES MITCHELL NEAVES, JR. (Chief)

SPENCER GRAY KEY, JR.
ANGELA B. PUCKETT
WiLLIAM F. SOUTHERN III
WENDY M. ENoCHS (Chief)
H. THOMAS JARRELL, JR.
SusaN R. BURCH

THERESA H. VINCENT
WiLLiam K. HUNTER
SHERRY FOWLER ALLOWAY
KIMBERLY MICHELLE FLETCHER
BETTY J. BROWN

ANGELA C. FOSTER

AVERY MICHELLE CRUMP
JAN H. SAMET

ANGELA B. Fox

TABATHA HOLLOWAY

xiii

ADDRESS

Fayetteville
Fayetteville
Fayetteville
Tabor City
Ash
Southport
Elizabethtown
Tabor City
Tabor City
Durham
Durham
Durham
Durham
Durham
Durham
Durham
Burlington
Burlington
Burlington
Burlington
Chapel Hill
Chapel Hill
Durham
Chapel Hill
Hillsborough
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Lumberton
Maxton
Reidsville
Sandy Ridge
Reidsville
Elkin

Elkin
Westfield
King
Greensboro
High Point
High Point
Summerfield
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Browns Summit
Greensboro
Greensboro
Greensboro
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19A

19B

19C

20A

20B

21

22A

22B

23

24

JUDGES

LinDA L. FALLS

WiLLiAM G. HAMBY, Jr. (Chief)
DONNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE

BRENT CLONINGER

JAYRENE RUSSELL MANESS (Chief)
JaMmES P. HiLL, JR.

LEE W. GAVIN

Scort C. ETHERIDGE

DonaLD W. CREED, JR.
ROBERT M. WILKINS

WILLIAM HEAFNER

CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLurtz, JR.
KEVIN G. EDDINGER

RoY MARSHALL BICKETT, JR.
Scort T. BREWER(Chief)3
Lisa D. THACKER

AMANDA L. WILSON

WiLLIAM TUCKER

N. Hunt GwyN (Chief)
JOsEPH J. WILLIAMS

WiLLiam F. HELMS

STEPHEN V. HIGDON

WiLLIAM B. REINGOLD (Chief)
WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH

CAMILLE D. BANKS-PAYNE
DAVID SIPPRELL

L. DALE GRAHAM (Chief)

H. THOMAS CHURCH

DEBORAH BROWN

EpwarD L. HENDRICK IV
CHRISTINE UNDERWOOD
WAYNE L. MICHAEL (Chief)4
JiMmy L. MYERS

APRIL C. WOOD

MARY F. COVINGTON

CARLTON TERRY

J. RODWELL PENRY

MitcHELL L. MCLEAN (Chief)
Davip V. BYRD

JEANIE REAVIS HOUSTON
MICHAEL D. DUNCAN
ALEXANDER LYERLY (Chief)
R. GREGORY HORNE
THEODORE WRIGHT MCENTIRE

Xiv

ADDRESS

Greensboro
Kannapolis
Concord
Concord
Mount Pleasant
Carthage
Asheboro
Asheboro
Asheboro
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Monroe
Polkton
Rockingham
Albemarle
Monroe
Monroe
Matthews
Monroe
Clemmons
Kernersville
Winston-Salem
Winston-Salem
Winston-Salem
Clemmons
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Taylorsville
Statesville
Mooresville
Taylorsville
Olin
Lexington
Advance
Lexington
Thomasville
Advance
Lexington
Wilkesboro
Wilkesboro
Yadkinville
Wilkesboro
Banner Elk
Boone

Spruce Pine
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25

26

27TA

27B

28

29A

JUDGES

F. WARREN HUGHES
ROBERT M. BRADY (Chief)
GREGORY R. HAYES

L. SUZANNE OWSLEY
BUFORD A. CHERRY
SHERRIE WILSON ELLIOTT
AMY R. WALKER

J. GARY DELLINGER
ROBERT A. MULLINAX, JR.
MARK L. KILLIAN

Lisa C. BELL (Chief)®
RickYE McKOY-MITCHELL
Louis A. TROSCH, JR.
REGAN A. MILLERS

BECKY THORNE TIN
CHRISTY TOWNLEY MANN
RoNALD C. CHAPMAN
DoNNIE HOOVER

PAIGE B. MCTHENIA

JENA P. CULLER

KIMBERLY Y. BEST-STATON
CHARLOTTE BROWN-WILLIAMS
ELIZABETH THORNTON TROSCH
THEOFANIS X. NIXON
KAREN EADY-WILLIAMS
DoNALD CURETON, JR.
SEAN SMITH

MATT OSMAN

Tyvyawpi M. HANDS

GARY HENDERSON

DAVID STRICKLAND

RaLPH C. GINGLES, JR. (Chief)
ANGELA G. HOYLE

JoHN K. GREENLEE

JAMES A. JACKSON
MicHAEL K. LANDS
RICHARD ABERNETHY
PENNIE M. THROWER
LARRY JAMES WILSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. PAksoy, Jr.
MEREDITH A. SHUFORD

J. CALVIN HiLL (Chief)
PATRICIA KAUFMANN YOUNG
SHARON TRACEY BARRETT?
WARD D. Scort

EpwiN D. CLONTZ

JULIE M. KEPPLE

ANDREA DRAY

SUSAN MARIE DOTSON-SMITH
C. RanDpy PooL (Chief)
LAURA ANNE POWELL

ADDRESS

Burnsville
Lenoir
Hickory
Hickory
Hickory
Newton
Newton
Newton
Newton
Newton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Cornelius
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Belmont
Gastonia
Gastonia
Gastonia
Gastonia
Gastonia
Shelby
Shelby
Denver
Shelby
Lincolnton
Asheville
Asheville
Asheville
Asheville
Candler
Asheville
Asheville
Asheville
Marion
Rutherfordton
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29B

30

JUDGES

ROBERT K. MARTELLE
ATHENA F. BROOKS (Chief)
THOMAS M. BRITTAIN, JR.
PETER KNIGHT

EmiLy CowaN

RicHLYN D. HoLt (Chief)
Monica HAYES LESLIE
RicHARD K. WALKER
DoNNA FORGA

Roy WIJEWICKRAMA
KRISTINA L. EARWOOD

ADDRESS

Rutherfordton
Fletcher

Mills River
Hendersonville
Hendersonville
Waynesville
Waynesville
Hayesville
Clyde
Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

THOMAS V. ALDRIDGE, JR.
KyYLE D. AUSTIN
SARAH P. BAILEY
GRAFTON G. BEAMAN
SAMUEL CATHEY
CHESTER C. Davis
SHELLY H. DESVOUGES
M. PATRICIA DEVINE
JOHN W. DICKERSON

J. KEATON FONVIELLE
THoMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
Davip K. Fox

JANE POWELL GRAY
SAMUEL G. GRIMES
JOYCE A. HAMILTON
RoBERT E. HODGES
SHELLY S. HoLT

JAMES M. HONEYCUTT
WAYNE G. KIMBLE
DaviD Q. LABARRE
WiLLiam C. LAWTON
HaroLD PauL McCoy, Jr.
LAWRENCE MCSWAIN
FriTZ Y. MERCER, JR.
THoMAs F. MOORE
THOMAS R.J. NEWBERN
Nancy C. PHILLIPS
DENNIS J. REDWING
MICHAEL A. SABISTON
ANNE B. SALISBURY

J. LARRY SENTER
JosePH E. SETZER, JR.
RUSSELL SHERRILL III
CATHERINE C. STEVENS
JERRY F. WADDELLS

CHARLES W. WILKINSON, JR.

Ocean Isle Beach

Pineola
Rocky Mount
Elizabeth City
Charlotte
Winston-Salem
Raleigh
Hillsborough
Fayettesville
Shelby
Pleasant Green
Asheville
Hendersonville
Raleigh
Washington
Raleigh

Nebo
Wilmington
Lexington
Jacksonville
Durham
Raleigh
Halifax
Greensboro
Summerfield
Charlotte
Aulander
Elizabethtown
Gastonia

Troy

Cary

Raleigh
Franklinton
Raleigh
Chapel Hill
New Bern
Oxford
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JUDGES
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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT
RALEIGH

STATE OF NORTH CAROLINA v. NEIL MATTHEW SARGEANT, DEFENDANT

No. COA09-262
(Filed 3 August 2010)

. Homicide— first-degree murder—verdicts—separate
theories

The trial court erred in a first-degree murder prosecution by
having the jury deliver its verdicts on lying in wait and felony
murder at the end of one day, and then to continue deliberating
and deliver its verdict on premeditation and deliberation the next
day. The court may not take partial verdicts as to theories of a
crime. Moreover, this intrusion into the province of the jury can-
not be deemed harmless beyond a reasonable doubt; the jury’s
ultimate decision had it been permitted to continue deliberating
on all of the theories of first-degree murder cannot be known.

. Evidence— hearsay—residual exception—witness assert-
ing Fifth Amendment—prior statement—equivalent guar-
antees of trustworthiness

The trial court erred in a prosecution for first-degree murder
and other offenses by not allowing defendant to introduce a wit-
ness’s statement to an officer where three people had partici-
pated in the murder; this witness (Dalrymple) agreed to testify
against the third (Triplett) and gave a statement putting most of
the blame on Triplett; Dalrymple was called to testify against
defendant but asserted the Fifth Amendment; and defendant
moved to admit the statement under the residual hearsay excep-
tion of N.C.G.S. § 8C-1, Rule 803(5). The trial court erred in its

1



2 IN THE COURT OF APPEALS

STATE v. SARGEANT
[206 N.C. App. 1 (2010)]

findings concerning the required equivalent circumstantial guar-
antees of trustworthiness, and the error was prejudicial because
the statement presented a very different picture of the crime.

Judge ERVIN dissenting.

Appeal by defendant from judgments entered 24 April 2008 by
Judge Ronald K. Payne in Watauga County Superior Court. Heard in
the Court of Appeals 2 September 2009.

Attorney General Roy Cooper, by Assistant Attorney General
John G. Barnwell, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate
Defender Benjamin Dowling Sendor, for defendant-appellant.

GEER, Judge.

Defendant Neil Matthew Sargeant appeals his convictions for
first degree murder, first degree kidnapping, robbery with a danger-
ous weapon, and burning of personal property. The primary issue on
appeal is whether the trial court erred in taking partial “verdicts”
from the jury.

At trial, at the end of the first day of deliberation, the jury had not
reached a unanimous decision as to each of the charges. The trial
court requested that the jury go ahead and submit verdict sheets for
any of the charges as to which it had unanimously found defendant
guilty. The trial court then received the jury’s verdicts finding de-
fendant guilty of first degree kidnapping, robbery with a dangerous
weapon, and burning of personal property, as well as first degree
murder on the bases of both felony murder and lying in wait. The only
issue left for the jury to decide was whether defendant was guilty of
first degree murder on the basis of premeditation and deliberation.
The next morning, the court gave the jury a new verdict sheet solely
asking the jury to decide whether defendant was guilty of first degree
murder on the basis of premeditation and deliberation. The jury
returned a guilty verdict later that day.

The issue on appeal is whether it was error to take a “verdict” as
to lying in wait and felony murder when the jury had not yet agreed
on premeditation and deliberation. Premeditation and deliberation,
felony murder, and lying in wait are not crimes, but rather are theo-
ries upon which a defendant may be convicted of first degree murder.
We hold that a trial court cannot take a verdict on a theory. Therefore,
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the trial court, in this case, erred by taking partial verdicts on theo-
ries as to the charge of first degree murder.

Facts

Stephen Harrington was kidnapped, robbed, and murdered on the
night of 7 November 2005. A medical examiner determined the cause
of death to be asphyxiation. Defendant, Kyle Triplett, and Matthew
Dalrymple were subsequently charged capitally with the first degree
murder of Harrington. They were also charged with first degree kid-
napping, robbery with a dangerous weapon, and burning of personal
property. The three men and the victim were acquaintances who dealt
and used illegal drugs together.

The State first proceeded against Triplett. On 10 September 2007,
Dalrymple had given the State a written statement pointing to Triplett
as responsible for the death of Harrington and as having orchestrated
the removal of Harrington from defendant’s home. In anticipation of
trying Triplett, the State entered into an agreement with Dalrymple on
13 September 2007. In that agreement, the State agreed not to seek
the death penalty against Dalrymple. In return, Dalrymple agreed to
“be available to provide truthful testimony concerning the events sur-
rounding the death of Stephen Harrington if called upon by the state
to do so.” The truthfulness of his testimony was to “be measured
against [his] written statement in the presence of Detective Dee Dee
Rominger on 10th September 2007.” The State agreed further “[t]hat
as to the statement to Detective Rominger the State will not use the
statement against [Dalrymple] in any state criminal proceedings, and
will not use any evidence derived from such statement against him in
any state judicial proceeding.”

Ultimately, Dalrymple was not required to testify against Triplett
because Triplett pled guilty to second degree murder, among other
offenses, for his involvement in the crime. The State next proceeded
against defendant and called Triplett as a witness during the trial.
Triplett’s testimony placed the majority of the blame for Harrington’s
murder on defendant.

Triplett testified that when he arrived at defendant’s house on the
night of 7 November 2005, defendant told him to put on gloves, grab
Harrington when he arrived later, and put a gun to Harrington’s head.
When Harrington arrived, Triplett grabbed Harrington by the throat
and put a gun to his head. Then, defendant wrapped Harrington in
duct tape and punched him while Dalrymple kicked him. Dalrymple
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removed cocaine from Harrington’s pocket before Triplett and de-
fendant put Harrington in the trunk of Harrington’s car. Triplett testi-
fied that he and defendant drove Harrington’s car, while Dalrymple
followed in a second car. They parked the car near a bridge where
defendant sprayed Harrington’s body with lighter fluid, and Triplett lit
the fluid with a lighter. The three men then returned to defendant’s
house in the car driven by Dalrymple.

During defendant’s case in chief, defendant called Dalrymple to
the stand. Dalrymple invoked his Fifth Amendment right against self-
incrimination and refused to testify. Since Dalrymple was unavailable
to testify on defendant’s behalf, defendant moved, pursuant to N.C.R.
Evid. 804(b)(5), to introduce Dalrymple’s 10 September 2007 state-
ment to Detective Rominger. According to Dalrymple’s statement,
Triplett had grabbed Harrington by the neck and held him at gun-
point, as Triplett had testified, but Triplett was also responsible for
duct-taping Harrington’s head, hitting Harrington, and kicking him.
Dalrymple stated that defendant had been asleep during the initial
attack, but had awoken later and ridden in the second car with
Dalrymple because Dalrymple was scared. Triplett, he said, lit the
fire. The trial court concluded that the statement lacked sufficient
indicia of trustworthiness and excluded the statement.

On the morning of Tuesday, 22 April 2008, with closing arguments
having concluded the previous day, the court instructed the jury as to
the charges, including the “three theories under which [the jury
could] find [defendant] guilty of first degree murder, those theories
being lying in wait, the felony murder rule, and premeditation and
deliberation.” The verdict sheet for the first degree murder charge set
out the following choices:

WE THE JURY, AS OUR UNANIMOUS VERDICT, FIND THAT
THE DEFENDANT, NEIL MATTHEW SARGENT, IS:

GUILTY OF FIRST DEGREE MURDER.

____ (A IF YES, DO YOU UNANIMOUSLY FIND ON THE
BASIS OF LYING IN WAIT.

____ (B) IF YES, DO YOU UNANIMOUSLY FIND ON THE
BASIS OF THE FELONY MURDER RULE

(D ____ IFYES, DO YOU UNANIMOUSLY FIND THE
UNDERLYING FELONY TO BE:

____ 1. KIDNAPPING
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____ 2. ROBBERY WITH A DANGEROUS
WEAPON

___ (C) IF YES, DO YOU UNANIMOUSLY FIND ON THE
BASIS [SIC] PREMEDITATION AND DELIBERATION

OR
___ GUILTY OF SECOND DEGREE MURDER OR
____ NOT GUILTY

The verdict sheets for the other charges gave the jury a choice of only
guilty of the charge or not guilty, except for robbery, which had a
choice of (1) guilty of robbery with a dangerous weapon, (2) guilty of
common law robbery, or (3) not guilty.

At 10:55 a.m., after the jury had retired to deliberate, the jury sent
its first note to the court: “What did State need to prove for a verdict
of guilty to Burning of personal property—Can we have a list?” At
11:35 a.m., the jury sent another note: “Are there any possible conse-
quences/punishments/repercussions to a witness for lying under
oath? Specifically a witness who made a plea agreement with the
State? We need to be reinstructed on the elements needed to be
proven by the state on the charge of robbery w/ a dangerous weapon
& common law robbery.” The jury sent its third note at 12:25 p.m.:
“Please reinstruct us on First Degree Murder. If we are going to lunch
please wait until we return.” Shortly after receiving this note, the
court dismissed the jurors for their lunch break and told them to
return at 2:00 p.m.

After the lunch break, the court reinstructed the jury on first
degree murder. At 3:00 p.m., after having resumed deliberation, the
jury sent a fourth note: “Would you reinstruct us on one theory @ a
time so that we may deliberate one @ a time. Please redefine ‘in
concert[.]’ Please redefine ‘premeditated[.]’ Please reinstruct on the
difference between 1st & 2nd degree murder.” In response to this
note, the court first reinstructed the jury as to the theory of lying
in wait. When the jury notified the court at 3:20 p.m. that it was
ready for the next instruction, the court reinstructed the jury as to the
theory of felony murder. After the jury indicated at 3:40 p.m. that it
was ready for the final theory, the court reinstructed the jury as to the
theory of premeditation and deliberation. At 4:15 p.m., the jury sent
its fifth note of the day asking the court to “redefine two of five
points” regarding premeditation and deliberation: “premeditation”
and “intent.”
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Shortly after the jurors exited the courtroom, the trial judge
informed the State and defendant that before the court recessed for
the day, the trial judge intended to ascertain whether the jury had
already reached any unanimous verdicts:

Now, I am thinking about this. If we don’t have the verdict, I
should say verdicts by 5:00 p.m. I am going to make an inquiry if
they’'ve reached a verdict on any of the counts. If they have, it is
my plan to take the verdict before we—those verdicts or verdict
as the case may be if we have any before we adjourn for the
evening. The reason being if they’'ve reached a verdict on one or
more and not on all and something happens over the evening
hour I've got a problem. If we take those verdicts tonight, I won’t
have that problem.

Although the State had no objection, defendant noted his objection.

At 4:51 p.m., after about five hours of deliberation, the trial judge
advised the State and defendant that he had resolved to go forward
with his plan to assess the jury’s progress:

I think what I'm going to do is bring the alternates back as well as
the other jurors. I'm going to make an inquiry and make it clear
I'm not trying to rush them just to find out whether they've
reached a unanimous verdict on all the matters. If they indicate
they have not, I'm going to ask whether or not they've reached a
unanimous verdict on any of the matters. If they have I'm going to
make an inquiry of the foreperson to determine whether he has
filled out the verdict sheets in accordance with my instructions
on the matters which they have reached a unanimous verdict. If
they have not, I'll send them back to the jury room with instruc-
tions to go ahead if they have reached a unanimous verdict to
return so I can take this verdict before we adjourn for the
evening. If they ask to continue and again this is not something
I'm going to suggest but if they ask I'll send them back to the jury
room and let them deliberate for a while. Now, I'm not going to
keep them here late because they're going to want to be getting
into the dinner hour . . . and most folks may well have other plans
for the evening. But go ahead if we can, let’s get the alternate
jurors brought in first and if you will, Sheriff, get the jury, twelve
jurors and tell them to stop deliberations and to bring the verdict
sheets with them.

The jurors were then summoned back to the courtroom, and the
trial judge addressed the foreperson, Mr. Price:
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THE COURT: Mr. Price, I'm not asking you this in an effort to
try to cause anyone to rush. That’s the last thing I would want
anyone to do but it is getting close to the evening break. Let me
first begin by asking you, sir, has the jury reached a unanimous
verdict in all matters?

FOREPERSON PRICE: No, sir.

THE COURT: Has the jury reached a—and I take it’s neces-
sary for further deliberations on the matters that are not
resolved, is that right?

FOREPERSON PRICE: Yes, sir.

THE COURT: Okay. Has the jury reached a unanimous ver-
dict on any of the matters?

FOREPERSON PRICE: Yes, sir.

THE COURT: Okay. As to those matters have you filled out
the verdict sheets in accordance with my instructions?

FOREPERSON PRICE: Yes, sir.

THE COURT: Is the jury ready to pronounce its verdict on
those matters?

FOREPERSON PRICE: Yes, sir.

THE COURT: All right, I'm going to ask you to hand the ver-
dict sheets to the bailiff.

The jurors then submitted the verdict sheets to the court, but since
one of the verdict sheets was not yet signed, the trial judge sent the
jury back to the jury room to properly complete the sheet.

Once the jury verified that all verdict sheets had been signed and
dated, it was escorted back to the courtroom. At this point, the court
received “the four verdicts” already decided upon: guilty of first
degree murder on both the theories of lying in wait and felony mur-
der, guilty of first degree kidnapping, guilty of burning of personal
property, and guilty of robbery with a dangerous weapon. The jury
had not reached a unanimous agreement about the first degree mur-
der theory of premeditation and deliberation. The court then ad-
journed for the day.

Court reconvened at 9:30 a.m. the next morning, Wednesday, 23
April 2008. Before the jury entered, the trial judge explained that the
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recording system had not been activated on the previous afternoon
and informed the State and defendant that he would be retaking the
verdicts so that they would have a proper record. The trial judge then
gave both sides an opportunity to be heard. Defense counsel stated:
“I'd move that the taking of the verdicts yesterday be set aside and the
jury be sent out until they've reached a unanimous verdict on all
issues. I believe that taking of partial verdicts violates [defendant’s]
right to a trial by jury.”

When the jury entered the courtroom, the trial judge again
explained the issue of the tape recording system and told the jury that
he would retake the verdicts and poll each of the jurors. Each juror
confirmed that he or she still assented to the guilty verdicts. Defense
counsel renewed his motion to set aside the verdicts.

The trial judge returned the jury to the jury room to continue
deliberating as to whether defendant was guilty of first degree mur-
der on the theory of premeditation and deliberation. The trial judge
had prepared a new verdict sheet solely for that issue. The new ver-
dict sheet gave only two options: guilty or not guilty of first degree
murder on the theory of premeditation and deliberation.

At 10:23 a.m., the jury sent the following note: “Please reinstruct
on Malice, Premeditation & Deliberation. Please redefine ‘premedita-
tion.” ” At 10:30 a.m., the jury sent its final note: “If we are not coming
to a unanimous decision what do we do? Do we need to be unanimous
for NOT GUILTY as well as for Guilty?” After receipt of the last note,
the State indicated that it would have no objection to the trial court’s
declaring a mistrial as to the first degree murder theory of premedi-
tation and deliberation. Defendant then formally moved for a mistrial
on that theory, but the trial judge denied the motion. The judge sub-
sequently informed the jury that a “verdict is not a verdict whether it’s
guilty or not guilty until all twelve jurors agree unanimously as to the
decision.” The judge also gave the jurors an Allen charge and sent
them back to continue deliberating.

At 12:14 p.m. the jury returned a verdict of guilty of first degree
murder based on the theory of premeditation and deliberation. The
court polled each of the jurors and accepted the verdict.

Sentencing occurred on the morning of Thursday, 24 April 2008.
Although defendant had been tried capitally, the State elected not to
proceed with the death penalty phase. For the first degree murder
conviction, defendant was, therefore, sentenced to life imprisonment
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without parole. For the first degree kidnapping conviction, defendant
was sentenced to a consecutive presumptive-range term of 100 to 129
months imprisonment. The trial court consolidated the robbery with
a dangerous weapon and burning of personal property convictions
and imposed a presumptive-range term of 60 to 81 months imprison-
ment to run consecutive to the kidnapping sentence. Defendant
timely appealed to this Court.

I

[1] Defendant contends on appeal that the trial court erred in taking
verdicts on two of the three possible theories of first degree murder
on Tuesday and then, on Wednesday, permitting the jury to continue
deliberating as to the third theory of first degree murder. Defendant
argues that the trial court’s procedure violated his “constitutional
guarantee to a unanimous verdict of a jury of 12 in a criminal case.”
We note that the State has cited no authority authorizing what the
trial court did in this case, and we have found none in North Carolina
or in any other jurisdiction.

Premeditation and deliberation, felony murder, and lying in wait
are all theories under which a defendant may be convicted of first
degree murder. See State v. Thomas, 325 N.C. 583, 593, 386 S.E.2d 555,
560-61 (1989) (“Premeditation and deliberation is a theory by which
one may be convicted of first degree murder; felony murder is
another such theory.”). Even though the State may proceed under
multiple theories of first degree murder, “[c]riminal defendants are
not convicted or acquitted of theories . . ..” Id., 386 S.E.2d at 561
(emphasis added). Rather, “they are convicted or acquitted of
crimes.” Id. Thus, in cases involving multiple theories of first de-
gree murder, the defendant is “charged with only one crime, first
degree murder; [he or] she [is] convicted of that crime.” Id., 386
S.E.2d at 560.

A trial court includes the different theories on the first degree
murder verdict sheet because of the need in sentencing—particularly
capital sentencing proceedings—to understand the theory upon
which the jury found the defendant guilty of first degree murder. See
State v. Goodman, 298 N.C. 1, 16, 257 S.E.2d 569, 580 (1979) (“If the
jury’s verdict were general, not specifying the theory upon which guilt
was found, the court would have no way of knowing what theory the
jury used and would not have proper basis for passing judgment.”).

Whether or not the jury based its verdict on premeditation and
deliberation as well as felony murder determines what aggravating
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circumstances may be submitted to the jury in capital sentencing. See
State v. Millsaps, 356 N.C. 556, 560, 572 S.E.2d 767, 770-71 (2002)
(holding that when defendant is convicted of felony murder only,
underlying felony constitutes element of first degree murder and
merges into murder conviction; if defendant is convicted of first
degree murder based on both premeditation and felony murder, then
felony underlying felony murder may be used as aggravating factor in
sentencing proceeding, and defendant may receive separate sen-
tences for both murder and felony). Further, the fact that a jury based
its verdict only on felony murder may affect the findings necessary
during capital sentencing. See State v. Stokes, 308 N.C. 634, 651 n.1,
304 S.E.2d 184, 195 n.1 (1983) (noting that, when felony murder is one
theory presented, requiring jury to indicate theory under which jury
returned first degree murder verdict may obviate need to have jury
decide in sentencing whether defendant killed, attempted to kill, or
intended that life would be taken).

Even in non-capital cases, specification of the theory affects
whether the trial court should sentence the defendant for both the
murder and any felony argued to be the basis for felony murder. State
v. Norwood, 303 N.C. 473, 480, 279 S.E.2d 550, 555 (1981) (“Since con-
viction of the defendant for first degree murder was based upon proof
of premeditation and deliberation, proof of the underlying felony was
not an essential element of the State’s homicide case and the trial
court properly sentenced defendant both upon the murder conviction
and the felony conviction.”). Thus, a jury’s specification of its theory
does not constitute a conviction of a crime, but is for purposes of sen-
tencing proceedings.

The State’s argument that the jury in effect rendered three first
degree murder verdicts—as opposed to verdicts on three theories—
cannot be reconciled with Thomas, 325 N.C. at 593, 386 S.E.2d at 560
(rejecting dissent’s argument because it “presupposes that defendant
has been charged with, and could have been convicted of, two differ-
ent crimes—first degree felony murder and first degree premeditated
and deliberated murder”). In this case, there was only one conviction
and one verdict finding defendant guilty of first degree murder,
although the jury ultimately based its verdict on three theories. Only
one person was killed, defendant was charged with only one count of
first degree murder, the jury rendered a single verdict of guilty of first
degree murder, and defendant was sentenced for only a single count
of murder.
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Consequently, we are not talking about true partial verdicts in
this case: these were not verdicts as to crimes but factual findings
regarding theories of the crime of first degree murder. Even assum-
ing, without deciding, that partial verdicts as to multiple charges are
permissible in North Carolina, we hold that a trial court may not take
partial verdicts as to theories of a crime. We cannot reconcile
Thomas—and its proposition that “defendants are not convicted or
acquitted of theories; they are convicted or acquitted of crimes”—
with what the trial court did in this case. Id., 386 S.E.2d at 561.

This holding is further supported by the Supreme Court’s deci-
sion in State v. Booker, 306 N.C. 302, 293 S.E.2d 78 (1982). In Booker,
the jury in the defendant’s first trial had been unable to reach a ver-
dict, but had indicated in a note that it was deadlocked on second
degree murder. After a mistrial was declared and the defendant was
retried, the defendant argued on appeal that North Carolina should
adopt the New Mexico rule requiring in cases involving lesser
included offenses that a trial court submit to a deadlocked jury ver-
dict sheets indicating whether the jury had unanimously voted for
acquittal on any of the greater or lesser included offenses. Id. at 305,
293 S.E.2d at 80. The Supreme Court “reject[ed] this request” because
it was “of the opinion that the better reasoned rule is the majority rule
which requires a final verdict before there can be an implied acquit-
tal.” Id. (emphasis original).

We see no material difference between the New Mexico rule
and the procedure followed in this case. When a jury is deadlocked,
the New Mexico rule in effect calls for the taking of partial “verdicts”
on greater and lesser included offenses with respect to a single
charge even though there is no unanimity as to whether the defend-
ant should be convicted of the charged offense. In other words, the
New Mexico rule attempts to establish unanimity on aspects of a
charged crime in advance of a final verdict on the charged crime.
That is precisely what the trial court’s procedure in this case was
designed to accomplish.

The jury was not yet in agreement with respect to the charge of
first degree murder. The trial judge was, however, concerned that
something might occur overnight and, for that reason, had the jury
complete verdict sheets setting out the theories on which the jury
was unanimous. The jury did not, however, render a final verdict on
the single first degree murder charge, but continued to deliberate the
next day. If, as the Supreme Court stated in Booker, there must be a
final verdict before there can be an acquittal, there must be a final
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verdict before there can be a conviction. The jury in this case did not,
on Tuesday, return a final verdict as to first degree murder; rather, it
expressed unanimity as to two theories of first degree murder.

Even though we have concluded that the trial court erred in tak-
ing partial “verdicts” as to two of the first degree murder theories, we
must still decide whether that error is harmless. Because this issue
involves defendant’s constitutional right to a unanimous jury verdict,
the State bears the burden of demonstrating that the error is harmless
beyond a reasonable doubt. N.C. Gen. Stat. § 15A-1443(b) (2009).

The State argues that when the jury rendered its “verdicts” on
lying in wait and felony murder, “[t]he jury’s consideration of (and
final unanimous agreement on) the theory of malice, premeditation,
and deliberation then became moot so far as defendant’s conviction
of first degree murder was concerned. Conviction based on that the-
ory as well would have been relevant only to our Supreme Court’s
proportionality review had this defendant been sentenced to death.”
This argument, however, disregards the importance of the potential
of juror compromises during the jury’s deliberations.

In Booker, our Supreme Court quoted with favor the rationale of
the Michigan Court of Appeals decision in People v. Hickey, 103 Mich.
App. 350, 303 N.W.2d 19 (1981), as supporting the Supreme Court’s
decision to reject the New Mexico rule and require a final verdict:

“Defendant’s conviction followed a second trial on the charge
of first-degree murder, the first trial having ended in a mistrial
due to a hung jury. At the first trial, the jury was instructed that it
could return one of four possible verdicts: guilty of first-degree
murder, guilty of second-degree murder, guilty of voluntary
manslaughter, or not guilty. When the jury indicated to the court
that it could not reach a unanimous verdict, defense counsel
requested that the trial court inquire as to whether the jury had
reached a decision concerning defendant’s guilt or innocence on
any of the charges submitted to it. The trial court refused to make
such an inquiry.

Defendant contends that his second trial on the charge of
murder was barred by art 1, § 15 of the Michigan Constitution,
and by the Fifth Amendment to the United States Constitution,
which provide that a person may not be placed twice in jeopardy
for the same offense. Defendant argues that the trial court’s fail-
ure to inquire as to the status of the jury’s deliberations on the



IN THE COURT OF APPEALS 13

STATE v. SARGEANT
[206 N.C. App. 1 (2010)]

various possible verdicts submitted to it prevented the court from
discovering whether the jury had decided that defendant was
innocent of all charges except manslaughter. Defendant urges the
adoption of the rule announced in State v Castrillo, 90 NM 608;
566 P 2d 1146 (1977), where it was held that where a jury
announced its inability to reach a verdict, and the trial court
failed to determine whether the jury had unanimously voted for
acquittal on any of the included offenses, jeopardy attached as to
all charges except the charge of voluntary manslaughter, the least
of the included offenses. The New Mexico court held that there is
no plain and obvious reason to declare a mistrial as to any
included offense upon which the jury has reached a unanimous
agreement of acquittal. Consequently, the Court ruled that when
a jury announces its inability to reach a verdict in a case involv-
ing included offenses, the trial court is required to submit verdict
forms to the jury to determine if it has unanimously voted for
acquittal on any of the included offenses, and the jury may then
be polled with regard to any verdict thus returned.

Other jurisdictions have examined defendant’s argument and
rejected it. See, Walters v State, 25656 Ark 904; 503 SW 2d 895
(1974), cert den 419 US 833; 95 SCt 59; 42 LEd 2d 59 (1974),
People v Griffin, 66 Cal 2d 459; 58 Cal Rptr 107; 426 P 2d 507
(1967), People v Doolittle, 23 Cal App 3d 14; 99 Cal Rptr 810
(1972), People v Hall, 25 111 App 3d 992; 324 NE 2d 50 (1975), State
v Hutter, 145 Neb 798; 18 NW 2d 203 (1945). We conclude that
polling the jury on the various possible verdicts submitted to it
would constitute an unwarranted and unwise intrusion into
the province of the jury. As was noted by the California
Supreme Court in Griffin, supra, it must be recognized as a
practical matter that jury votes on included offenses may be the
result of a temporary compromise in an effort to reach una-
nimity. A jury should not be precluded from reconsidering a
previous vote on any issue, and the weight of final adjudica-
tion should not be given to any jury action that is not returned
in a final verdict.”

Booker, 306 N.C. at 305-06, 293 S.E.2d at 80-81 (quoting Hickey, 103
Mich. App. at 351-53, 303 N.W.2d at 20-21) (emphasis original).

Other courts, in evaluating the risks of taking partial verdicts,
have echoed such concern about protecting the province of the jury
to revisit previously held views in the course of reaching a final ver-
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dict. See, e.g., United States v. Benedict, 95 F.3d 17, 19 (8th Cir. 1996)
(“The danger inherent in taking a partial verdict is the premature con-
version of a tentative jury vote into an irrevocable one. It is improper
for a trial court to intrude on the jury’s deliberative process in such a
way as to cut short its opportunity to fully consider the evidence.
Such an intrusion would deprive the defendant of the very real bene-
fit of reconsideration and change of mind or heart.” (internal cita-
tions and quotation marks omitted)); People v. Richardson, 184 P.3d
755, 763-64 (Colo. 2008) (“[I|n the case where a jury has not com-
pleted deliberations at the time of the partial verdict instruction, the
resulting verdict might well be the result of juror coercion—a partic-
ular concern where, as here, the jury is deadlocked.”); Caldwell v.
State, 164 Md. App. 612, 642-43, 884 A.2d 199, 216 (2005) (“[A] verdict
must be unambiguous and unconditional and must be final—in the
sense of not being provisional or tentative and, to the contrary, being
intended as the last resolution of the issue and not subject to change
in further deliberation. A verdict that is tentative . . . is defective and
not valid. In deciding whether to accept a partial verdict, a trial judge
must guard against the danger of transforming a provisional decision
into a final verdict.”).

We think that the same concerns raised in taking partial verdicts
(whether as to lesser included offenses or to individual charges of
a multiple count indictment), are equally triggered by the taking of
partial “verdicts” on theories of first degree murder. Here, after the
jury had submitted its verdict sheets on Tuesday evening, it was not
permitted on Wednesday to reconsider those earlier decisions and
was left to consider the theory of premeditation and deliberation
essentially in a vacuum. Indeed, the jury was given a whole new
verdict sheet limited to premeditation and deliberation. Because
the jury’s decisions on the theories of lying in wait and felony murder,
at that moment in time, were not in themselves convictions, but
rather were bases for a conviction, we find troubling the possibility
that taking separate decisions on the theories may have “cut short
[the jury’s] opportunity to fully consider the evidence . . . [or]
deprive[d] the defendant of the very real benefit of reconsideration
and change of mind or heart.” Benedict, 95 F.3d at 19 (internal quota-
tion marks omitted).

We conclude that this intrusion into the province of the jury can-
not be deemed harmless beyond a reasonable doubt. We do not know
what the jury ultimately would have decided had it been permitted to
continue deliberating about all the theories of first degree murder.
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The record indicates that the jury had been periodically asking the
court for reinstruction and was still engaged in fruitful deliberation
by the time the court solicited verdicts at the end of the first day of
deliberation. Many of the jury’s questions focused on the murder
charge, requesting explanation of each of the theories as well as the
definition of “in concert.” Additionally, the jurors apparently har-
bored significant doubt about Triplett’s testimony. Their question
about the consequences of perjury to “a witness who made a plea
agreement with the State” could only have applied to Triplett.

We find merit in defendant’s contention that the outcome may
have been different if the jury had been able to continue deliberating
on all three theories. For example, on the second day of deliberation,
those jurors previously not willing to find defendant guilty of first
degree murder based on premeditation and deliberation may have
been persuaded to change their position based on the fact that “ver-
dicts” of first degree murder had already been rendered. Even if no
partial verdicts had been taken and defendant had still been con-
victed of first degree murder based on one, but not all, of the theories,
that result would have had ramifications for sentencing whether
before the jury, had the State continued to proceed capitally, or
before the trial judge in non-capital sentencing.

We find persuasive the reasoning applied in Benedict. In
Benedict, 95 F.3d at 18, the Eighth Circuit held that partial verdicts
had been taken in error when the trial court, over the defendant’s
objection, took verdicts on three counts (conspiracy to burglarize a
post office, aiding and abetting post office burglary, and aiding and
abetting theft of post office property) when the jury indicated, after
approximately eight hours of deliberation, that it had agreed on three
counts, but was still undecided on a fourth count (conspiracy to steal
post office property). The trial court “entered as final judgments” the
verdicts on the three counts and denied the defendant’s motion for a
mistrial on the fourth count. Id. at 18-19. Ultimately, after deliberat-
ing further, the jury was still deadlocked on the final count, and the
government dismissed that count. Id. at 19.

On appeal, the Eighth Circuit expressed concern over the short
length of time spent deliberating before the trial court took partial
verdicts, the indication that the jury was progressing toward unanim-
ity on the fourth count, the absence of a deadlock, and the lack of any
request by the parties for partial verdicts. Id. at 19-20. The court also
noted the close relationship between the fourth count and one of the
counts that had already been decided:
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It is difficult to imagine that the jury could continue to deliberate
on the conspiracy charge without reweighing the evidence with
respect to the substantive offense where, as here, the govern-
ment’s evidence on both counts was virtually the same. The jury
expressed as much when it asked for clarification between the
two charges.

Id. at 20. Although the court acknowledged that partial verdicts “may
be appropriate in certain circumstances,” the court concluded that
the trial court had committed “error in the manner” in which it con-
ducted deliberations and had abused its discretion by instructing the
jury to deliver partial verdicts. Id. at 19-20.

Similar facts appear in this case. Here, deliberations had not been
underway for a substantial amount of time given that this case
involved a capital murder charge. The trial judge decided on his own
volition, without request from the jury or the parties, to take verdicts
before adjourning on the first afternoon of deliberation, solely
because of the trial judge’s concern that if “something happens over
the evening hour I've got a problem.” The jury had not arrived at a
deadlock, but rather was still actively deliberating when the court
requested the partial verdicts. Lastly, the court took “as final judg-
ments” guilty verdicts on three of the charges and on two of the three
theories of first degree murder. As was the case in Benedict, the three
murder theories were all “so closely related” that “[iJt is difficult to
imagine that the jury could continue to deliberate on [one theory]
without reweighing the evidence with respect to” the other theories.
Id. at 20. Under these circumstances, we must conclude the court’s
error was prejudicial.

Defendant is entitled to a new trial as to the murder indictment.
Defendant does not argue any prejudice with respect to the trial
court’s taking partial verdicts on the charges of first degree kidnap-
ping, robbery with a dangerous weapon, or burning of personal prop-
erty. Therefore, we do not address whether the trial court properly
took partial verdicts as to those charges. See Viar v. N.C. Dep’t of
Transp., 359 N.C. 400, 402, 610 S.E.2d 360, 361 (2005) (“It is not the
role of the appellate courts . . . to create an appeal for an appellant.”).

IT

[2] Defendant contends, in addition, that the trial court erred when
it barred him from introducing Dalrymple’s September 2007 state-
ment to Detective Rominger. Defendant argues that this statement
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should have been admitted under the residual hearsay exception of
Rule 803(5) of the Rules of Evidence.

There is no dispute that once Dalrymple asserted his Fifth
Amendment rights when called by defendant to testify, Dalrymple
was unavailable within the meaning of Rule 804. See State v. Harris,
139 N.C. App. 153, 158, 532 S.E.2d 850, 854 (“Where a witness is phys-
ically present at the trial, but asserts his Fifth Amendment right not
to testify, he is considered ‘unavailable’ for the purpose of” Rule
804.), disc. review denied, 353 N.C. 271, 546 S.E.2d 850 (2000).

Since Dalrymple was unavailable, the trial court, in order to
determine whether Dalrymple’s statement was admissible under Rule
804(5), was required to undertake a six-step inquiry and determine
(1) whether proper notice of the intent to use the statement had been
given; (2) whether the statement did not fall within the scope of any
other hearsay exception set out in Rule 804; (3) whether the state-
ment exhibited circumstantial guarantees of trustworthiness equiva-
lent to those required for other specific hearsay exceptions; (4)
whether the statement was relevant to a material issue of fact; (5)
whether the statement was more probative on the issue than any
other evidence that the proponent could procure through reasonable
efforts; and (6) whether the interests of justice would be served by
the admission. See State v. Triplett, 316 N.C. 1, 8-9, 340 S.E.2d 736,
741 (1986).

At the trial of this case, the State did not contest that the
Dalrymple statement met five of the Triplett elements. The State
contended only that defendant could not show that the statement had
the required equivalent circumstantial guarantees of trustworthiness.
Our Supreme Court has held:

A trial judge should consider a number of factors in deter-
mining whether a hearsay statement possesses sufficient indicia
of trustworthiness to be admitted under Rule 804(b)(5). Among
these factors are: (1) the declarant’s personal knowledge of the
underlying event; (2) the declarant’s motivation to speak the
truth; (3) whether the declarant recanted; and (4) the reason,
within the meaning of Rule 804(a), for the declarant’s unavail-
ability. . . . [T]his list is not inclusive and . . . other factors may be
considered when appropriate. Among the many factors which
courts have considered are the existence of corroborating evi-
dence, and the degree to which the proffered testimony has ele-
ments of enumerated exceptions to the hearsay rule.
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State v. Nichols, 321 N.C. 616, 624-25, 365 S.E.2d 561, 566-67 (1988)
(internal citations omitted). The trial court is required to make spe-
cific findings of fact and conclusions of law regarding these factors.
Triplett, 316 N.C. at 9, 340 S.E.2d at 741.

In this case, the trial court, in support of its decision to exclude
the Dalrymple statement, read the following findings of fact and con-
clusions of law into the record:

It is clear from the evidence presented on behalf of the State that
Mr. Dalrymple was present during at least some of the events in
question and therefore, he would have personal knowledge.

Second would be the declarant’s motivation to speak the
truth. It appears to the Court that [Dalrymple] by refusing to tes-
tify has kept the death penalty in play in his own criminal case
and therefore has acted against his own self interests by refusing
to testify when called by the defense in this matter.

The third thing the Court is supposed to determine is whether
the defendant has recanted his testimony. While the defendant
has an unlimited right to assert the Fifth Amendment, the Court
concludes that his refusal to testify while not a recantation is a
factor considered by the Court not only in his trustworthiness but
in the fourth reason, that being the reason that he is unavailable.
The Court has considered that his refusal to testify is a voluntary
him [sic] making himself unavailable and would put the Court in
[sic] position in every case where a co-defendant makes an out of
Court statement that could be under some circumstances consid-
ered exculpatory as to that co-defendant against another co-
defendant admissible into evidence even though its [sic] an
unsworn statement by the co-defendant simply taking the Fifth
Amendment and refusing to testify and not being subject to cross-
examination. The Court has also noted that in the defendant’s
statement on the—given to the Detective Rominger on September
9 or apparently transcribed September 10th that in Paragraph
Number Four that the witness Dalrymple has stated that he saw
[sic] “saw Kyle moving around in the interior part and then it
went into flames. Kyle moved to the trunk and then it went into
flames.” The Court does not recall there being any testimony of
the interior of the car being ignited or there being any fire dam-
age but there was smoke damage to the interior but there was no
evidence that the Court has yet heard that would indicate that
there was any interior damage due to a fire. That would indicate
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to the Court some reservation concerning the trustworthiness of
the statement made by Mr. Dalrymple.

Having considered all the factors enumerated in State versus
Nichols and State versus Triplett the Court is not satisfied that
the statement by Mr. Dalrymple is trustworthy and therefore
defendant’s motion to admit the statement under Rule 804 and
have the declarant declared unavailable is denied.

Thus, the trial court found the existence of the first factor (per-
sonal knowledge). It is unclear what precisely the trial court found
with respect to the existence of the second factor (motive to speak
the truth), or whether the trial court made any finding at all regarding
the third factor (recanting). It appears that the court primarily based
its decision not to admit the statement on the fourth factor. Because
there is no dispute by the parties that Dalrymple had the required per-
sonal knowledge, we focus our review on the findings related to the
second, third, and fourth factors.

With respect to the second factor, Dalrymple’s motive to speak
the truth, the trial court does not explain whether it believed
Dalrymple’s acting against his own interests by not testifying sug-
gests that Dalrymple had a motive to tell the truth or a motive to dis-
semble. In addition, this finding lacks evidentiary support because it
assumes that by refusing to testify in this case, Dalrymple lost the
benefit of his agreement with the State—in other words, that
Dalrymple’s refusal to testify meant that he was again subject to the
death penalty. The State, on appeal, acknowledges that this as-
sumption was in error: “The State believes that the trial court misread
or misapprehended the State’s agreement with Dalrymple when it
found that Dalrymple ‘has kept the death penalty in play in his own
criminal case . . . by refusing to testify when called by the defense.’ As
noted above, the agreement said nothing about charging conse-
quences if Dalrymple was called as a defense witness . . . .” (Internal
citation omitted.) Finally, this finding erroneously focuses on
Dalrymple’s actions at the time of the trial rather than on whether he
had a motive to tell the truth at the time he made his 10 September
2007 statement. We, therefore, hold that the trial court erred in mak-
ing this finding of fact.

With respect to whether Dalrymple ever recanted the 10
September 2007 statement (the third factor), the trial court recited
the factor, but then made no specific finding other than noting that
Dalrymple voluntarily chose to assert his Fifth Amendment rights.
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The record contains no evidence that Dalrymple ever recanted his
statement. To the extent that the trial court was suggesting that
Dalrymple’s refusal to testify amounted to a recantation, such a find-
ing cannot be supported. In exchange for Dalrymple’s agreement to
make himself available to testify if called by the State, the State only
agreed to take the death penalty off the table. Dalrymple was still sub-
ject to being tried for murder with a possible resulting lengthy sen-
tence. Under the agreement, the State could not use the September
2007 statement in any prosecution of Dalrymple, but it could still use
testimony given by Dalrymple in any other proceedings. Since
Dalrymple had not yet been tried at the time of defendant’s trial, he
had no realistic choice but to assert his Fifth Amendment rights
since, if he testified, he would provide the State with admissions that
could then be used to convict him in his own trial. His assertion of his
Fifth Amendment rights, therefore, has no bearing on the question
whether Dalrymple ever recanted. We, therefore, hold that the trial
court erred in failing to find that Dalrymple never recanted his
September 2007 statement.

Turning to the final factor, the reason for Dalrymple’s unavail-
ability, the trial court apparently considered Dalrymple’s assertion of
his Fifth Amendment rights as a basis for concluding that his state-
ment lacked guarantees of trustworthiness equivalent to those
required by other hearsay exceptions. The bare fact that unavailabil-
ity is due to the Fifth Amendment cannot, however, without more,
justify a finding of a lack of trustworthiness since statements falling
within other exceptions under Rule 804, such as a statement against
interest, would be admissible even though the basis for unavailability
was an assertion of Fifth Amendment rights.

Although it is not entirely clear, when we consider the trial
court’s finding as to the second factor (motive to tell the truth) with
this factor, it appears that the trial court’s concern was that co-
defendants, such as Dalrymple, could strategically assert their Fifth
Amendment rights specifically so that a prior statement exculpating
a defendant could be admitted into evidence. The trial court’s finding
that Dalrymple had acted contrary to his own interest in refusing to
testify suggests that the trial court thought Dalrymple had some other
motive, such as aiding defendant, in invoking the Fifth Amendment.
As noted above and acknowledged by the State, however, the trial
court misread the agreement. In fact, refusing to testify was entirely
consistent with Dalrymple’s personal interests. The trial court, there-
fore, also erred with respect to the fourth factor.



IN THE COURT OF APPEALS 21

STATE v. SARGEANT
[206 N.C. App. 1 (2010)]

The trial court next found that one aspect of Dalrymple’s state-
ment was inconsistent with the trial testimony. While Nichols noted
that one factor considered by courts was the existence of evidence
corroborating the hearsay statement, the Supreme Court subse-
quently held that this Court, in applying Rule 804(5), “improperly ref-
erenced the hearsay statement’s consistency with other statements
admitted at trial where the proper analysis is whether the statement
to the detective, standing alone, was inherently trustworthy.” State v.
Finney, 368 N.C. 79, 84, 591 S.E.2d 863, 866 (2004) (emphasis added).
Accordingly, the trial court erred in determining the trustworthiness
of the September 2007 statement by comparing it to other evidence
presented at trial.

In sum, only one of the trial court’s findings of fact relating to the
trustworthiness of the September 2007 statement is supported by
competent evidence and the law. That finding—that Dalrymple had
personal knowledge—is contrary to the trial court’s conclusion of law
that the statement lacked trustworthiness within the meaning of
Nichols and Triplett. Given the trial court’s findings of fact, we must
conclude that the court’s exclusion of Dalrymple’s September 2007
statement was in error.

We cannot find this error harmless. Triplett testified that de-
fendant was the leader with respect to the murder, kidnapping, rob-
bery, and burning of personal property. Dalrymple’s statement would
have painted a very different picture, with Triplett initiating the
attack and murder and being substantially in control with respect to
the remaining offenses. It is apparent that the jury had serious doubts
about Triplett’s credibility since they asked the trial court: “Are there
any possible consequences/punishments/repercussions to a witness
for lying under oath? Specifically a witness who made a plea agree-
ment with the State?” Given the stark differences between Triplett’s
testimony and Dalrymple’s statement together with the jury’s ques-
tion suggesting its belief that Triplett was lying under oath, it is rea-
sonably possible that the jury would have reached a different verdict
had it been able to consider Dalrymple’s statement. See N.C. Gen.
Stat. § 15A-1443(a) (2009).

Although we have already granted a new trial on the charge of
first degree murder, we now grant a new trial on the remaining
charges based on the exclusion of Dalrymple’s statement. Because of
our disposition of these first two issues, we need not address defen-
dant’s final contention that the trial court allowed the State to engage
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in prosecutorial misconduct or discriminatory use of immunity in
connection with the State’s agreement with Dalrymple.

New trial.
Judge STROUD concurs.
Judge ERVIN dissents in a separate opinion.

ERVIN, Judge, dissenting.

Although I fully agree with the Court that trial judges would be
well-advised to avoid accepting separate verdicts concerning the var-
ious theories of first degree murder that are submitted for the jury’s
consideration at separate times and that the trial court’s findings and
conclusions concerning the admissibility of Mr. Dalrymple’s state-
ment contain a number of errors, I cannot agree with the Court’s con-
clusion that the manner in which the trial court took the jury’s verdict
violated Defendant’s constitutional right to trial by jury guaranteed by
Article I, section 24. Moreover, even if the trial court’s action consti-
tuted an error of constitutional dimensions, I believe that, on the
facts of this case, any such error was harmless beyond a reasonable
doubt. Finally, despite my concerns about the trial court’s findings
and conclusions, I am not persuaded that Mr. Dalrymple’s statement
was admissible pursuant to N.C. Gen. Stat. § 8C-1, Rule 804(b)(5). As
a result, I respectfully dissent from the Court’s decision to grant
Defendant a new trial in the case in which he was convicted of first
degree murder.

I. Separate Verdict Issue

Although the majority finds that the trial court’s decision to take
separate verdicts at separate times on the three theories under which
the evidence permitted Defendant to be convicted of first degree mur-
der violated his state constitutional right to trial by jury, it is not clear
to me why the majority reaches this conclusion. Just as the majority
finds there to be no authority condoning the practice in which the
trial court engaged in this case, there is also no authority that explic-
itly prohibits it. Instead, as best I have been able to ascertain, the
present issue is one of first impression in this jurisdiction. As a result,
in order to reach the conclusion that the trial court’s action violated
Article I, section 24 of the North Carolina Constitution, the Court
relies on the uncontroverted fact that a defendant is charged with,
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and convicted of, criminal offenses rather than theories of liability;
points out that trial judges include multiple theories of liability on
the verdict sheets that are submitted for the jury’s consideration for
reasons that are primarily related to the imposition of sentence;
and contends that the trial court’s action is inconsistent with the deci-
sion of the Supreme Court in State v. Booker, 306 N.C. 302, 293 S.E.2d
78 (1982). I am not, however, persuaded that the Supreme Court’s
logic establishes that an error of constitutional dimension occurred
in this case.

The fact that “defendants are not convicted or acquitted of theo-
ries [but] are convicted or acquitted of crimes,” State v. Thomas, 325
N.C. 583, 593, 386 S.E.2d 555, 561 (1989), while well-established, does
not seem to me to be particularly relevant to the issue that is before
us. As the Court notes, the primary purpose of requesting a jury to
specify the theory upon which it convicts a defendant of first degree
murder relates to sentencing issues rather than to issues relating to
the defendant’s guilt. State v. Millsaps, 356 N.C. 556, 560, 572 S.E.2d
767, 770-71 (2002) (stating that the extent to which a predicate felony
used to support the defendant’s conviction of first degree murder
under a felony murder theory can be used as an aggravating factor
during a capital sentencing hearing depends upon whether the jury
also found that the defendant acted with premeditation, and deliber-
ation); State v. Norwood, 303 N.C. 473, 480, 279 S.E.2d 550, 555 (1981)
(stating that, in the event that the defendant was convicted of first
degree murder on the basis of premeditation and deliberation as well
as under the felony murder rule, the trial court could properly impose
a separate sentence upon the defendant for the predicate felony). The
majority’s argument overlooks the fact that, once the jury has found
unanimously and beyond a reasonable doubt that a defendant com-
mitted first degree murder under any theory, he or she has been con-
victed of first degree murder.l As a result, while I agree with the
Court that we are not talking about true partial verdicts in this case
(for that reason, I will describe the approach taken by the trial court
in this case as the taking of separate verdicts in the remainder of this
opinion), I am not convinced that the fact that defendants are con-
victed of offenses rather than theories sheds a great deal of light on
the extent to which the trial court’s actions in this case violated
Article I, section 24 of the North Carolina Constitution.

1. The verdict sheet contained in the record reflecting the jury’s verdicts on the
felony murder and lying in wait issues reflects, at its very top, that the jury found that
Defendant was guilty of first degree murder.
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The fact that the verdicts that the jury rendered on the various
theories of liability submitted for its consideration would impact the
sentences to which Defendant was exposed, while true, does not
strike me as particularly relevant to the lawfulness of the trial court’s
action. The lawfulness of the trial court’s action, it seems to me,
should hinge upon the proper interpretation of the relevant constitu-
tional or statutory provisions rather than upon the impact of the ap-
proach adopted by the trial court upon the sentences imposed upon
Defendant, which is generally governed by double jeopardy or statu-
tory construction considerations. As a result, while a premature deci-
sion to accept a guilty verdict with respect to one or more theories of
guilt might, under some circumstances not present here,? call the trial
court’s ability to impose a separate, consecutive sentence for kidnap-
ping into question, it does not, at least in my opinion, have any bear-
ing on the extent to which the trial court erred by accepting separate
verdicts in the present case.

Thirdly, I do not share the Court’s concern that the trial court’s
action was inconsistent with the Supreme Court’s decision in Booker.
In Booker, the defendant contended that, in light of a note that the
foreperson sent to the trial judge to the effect that the jury was dead-
locked on the issue of the defendant’s guilt of second degree murder,
“the jury had implicitly found the defendant not guilty of first-degree
murder” and that he should not have been retried for that offense
based on double jeopardy considerations. Booker, 306 N.C. at 304, 293
S.E.2d at 79. In rejecting the defendant’s argument, the Supreme
Court pointed out that “the better reasoned rule is the majority rule
which requires a final verdict before there can be an implied acquit-
tal.” Id., 306 N.C. at 305, 293 S.E.2d at 80. As support for this conclu-
sion, the Supreme Court in Booker quoted the decision of the
Michigan Court of Appeals in People v. Hickey, 103 Mich. App. 350, 35
303 N.W.2d 19 (1981), in which the Court stated that “polling the jury
on the various possible verdicts submitted to it would constitute an
unwarranted and unwise intrusion into the province of the jury,”
since, “as a practical matter,” “jury votes on included offenses may be
the result of a temporary compromise in an effort to reach unanimity”
and since “[a] jury should not be precluded from reconsidering a pre-
vious vote on any issue, and the weight of final adjudication should

2. The fact that one of the first two verdicts which the trial court accepted in
the homicide case involved the jury’s determination that Defendant was guilty of
first degree murder under a lying in wait theory eliminates any concern that the
delay in the jury’s decision on the premeditation and deliberation issue in any way
prejudiced Defendant.
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not be given to any jury action that is not returned in a final verdict.”
I do not believe that Booker sheds much light on the present issue,
since the trial court did not, in this case, question the jury about its
decision about the issue of Defendant’s guilt of lesser included of-
fenses. Put another way, Booker involved a request that the trial judge
question the jury about inchoate decisions that might have been made
by the jury during its discussions rather than about any sort of final
verdict that the jury might have reached. In this instance, however,
the trial court ascertained that the jury had reached final verdicts on
the issues of Defendant’s guilt of all of the charges except the first
degree murder charge and that it had reached verdicts as to two of
the three theories of liability that had been submitted for its consid-
eration with respect to that charge. As a result, the trial court’s action
in this case, which amounted to accepting verdicts from the jury with
respect to issues about which the jury indicated that it had reached a
decision, is simply not similar to those that the Supreme Court re-
fused to countenance in Booker. Thus, none of the three arguments
that the Court advances in support of its conclusion that the action
taken by the trial court in this instance violated Article I, section 24
of the North Carolina Constitution persuade me that a constitutional
violation actually occurred.

The total absence of any authority shedding any direct light on
the claim that Defendant has presented for our review necessitates an
examination of the aims and purposes of Article I, section 24 of the
North Carolina Constitution, which provides that “[n]Jo person shall
be convicted of any crime but by the unanimous verdict of a jury in
open court,” while preserving the General Assembly’s right to “pro-
vide for other means of trial for misdemeanors, with the right of
appeal for trial de novo.” “It is not questioned either that trial by jury
is deeply rooted in our institutions or that the term ‘jury’ as under-
stood at common law and as used in the Constitution imports a body
of twelve [persons] duly summoned, sworn, and impaneled for the
trial of issues joined between litigants, in a civil action[,] or for the
determination of facts adduced for and against the accused in a crim-
inal case.” State v. Dalton, 206 N.C. 507, 512, 174 S.E. 422, 424-25
(1934) (citations omitted). If a practice “preserves the essential
attributes of trial by jury, number, impartiality, and unanimity [cita-
tion omitted], it cannot be said to impair the common law right as
guaranteed by the Constitution.” Id., 206 N.C. at 512, 174 S.E. at 425;
see also State v. Fowler, 312 N.C. 304, 308, 322 S.E.2d 389, 392 (1984)
(stating that “our constitution has been interpreted to require a
jury of twelve and a unanimous verdict”) (citing State v. Hudson, 280
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N.C. 74, 79, 185 S.E.2d 189, 192 (1971), cert. denied, 414 U.S. 1160, 39
L. Ed. 2d 112 (1974)). The issues that have been addressed by the
Supreme Court and this Court in cases involving alleged violations of
Article I, section 24 of the North Carolina Constitution have included
claims such as those involving the use of disjunctive jury instructions,
State v. Diaz, 317 N.C. 545, 346 S.E.2d 488 (1986); the delivery of
instructions to a single juror instead of to the entire jury, State v.
Wilson, 363 N.C. 478, 681 S.E.2d 325 (2009); State v. Ashe, 314 N.C. 28,
331 S.E.2d 652 (1985); issues arising from questions posed by the trial
court to the jury during deliberations in which the trial court allegedly
coerced the jury into reaching a verdict, State v. Rasmussen, 158 N.C.
App. 544, 582 S.E.2d 44, disc. review denied, 357 N.C. 581, 589 S.E.2d
362 (2003); issues involving jury misconduct, State v. Jackson, 189
N.C. App. 747, 659 S.E.2d 73, disc. review denied, 362 N.C. 512, 668
S.E.2d 564 (2008), cert. denied, — U.S.—, 173 L. Ed. 2d 662 (2009);,
and issues involving jury polling, State v. Black, 328 N.C. 191, 400
S.E.2d 398 (1991). As a result of the fact that Defendant does not con-
tend that the trial court’s actions resulted in a verdict returned by less
than twelve jurors; adversely affected the jury’s impartiality; permit-
ted the jury to reach non-unanimous verdicts with respect to any the-
ory of liability; or coerced the jury into reaching unanimous verdicts
with respect to these theories in any way, Defendant’s claim does not
resemble any of the grounds for appellate relief typically urged upon
us under Article I, section 24 of the North Carolina Constitution.

As a result of my inability to foresee all possible ways in which
the approach adopted by the trial court in this instance might impinge
upon jury unanimity considerations, I am unwilling to hold that
accepting separate verdicts would never be a violation of Article I,
section 24 of the North Carolina Constitution. However, in order for
such a violation to occur, I believe that the trial court’s action would
have to implicate one of the attributes of a jury trial set out in Dalton,
206 N.C. at 512, 174 S.E. at 425. In making this determination, I
believe that the Court must examine the relevant facts on a case-by-
case basis. Such an approach would be consistent with the “totality of
the circumstances” approach that has been adopted by the Supreme
Court for addressing cases in which trial judges allegedly questioned
the jury in such a manner as to coerce it into reaching a guilty verdict.
Fowler, 312 N.C. at 308, 322 S.E.2d at 392. As a result, “[t]he actions
of the trial judge in context and under all the circumstances pre-
sented must be reviewed to determine if a judge’s instructions and
actions had a coercive effect,” United States v. Taylor, 19 Fed. Appx.
62, 65 (4th Cir. 2001) (citing Jenkins v. United States, 380 U.S. 445,
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446, 13 L. Ed. 2d 957, 958 (1965)), or otherwise adversely impacted
the attributes of a jury trial protected by Article I, section 24 of the
North Carolina Constitution. In light of that standard, a trial judge
should carefully consider any decision to accept partial or separate
verdicts, making sure that he or she “neither pressure[s] the jury to
reconsider what it had actually decided nor force[s] the jury to turn a
tentative decision into a final one.” United States v. Wheeler, 802 F.2d
778, 781 (bth Cir. 1986) (citing United States v. DiLapt, 6561 F.2d 140,
146-47 (2d Cir. 1981), cert. denied, 455 U.S. 938, 71 L. Ed. 2d 648
(1982)). Given the risks inherent in taking partial or separate verdicts,
I would strongly discourage members of the trial bench from taking
such verdicts. However, I am unable, after carefully considering the
attributes protected by Article I, section 24 of the North Carolina
Constitution, to conclude that engaging in the practice of taking par-
tial or piecemeal verdicts constitutes a per se violation of that con-
stitutional provision and believe that we must evaluate the lawfulness
of taking such verdicts based on the totality of the circumstances.

The approach I have suggested for evaluating claims of the nature
advanced by Defendant in this case is consistent with the approach
that the federal courts have adopted in cases involving the taking of
partial verdicts.? The federal courts have authorized trial judges to
take partial verdicts in cases involving multiple criminal offenses.
Fed. R. Crim. P. 31(b)(2); see also United States v. Benedict, 95 F.3d
17, 19 (8th Cir. 1996) (stating that, in the federal courts, “the practice
of taking a partial verdict in a single-defendant case is not per se
invalid,” while reviewing the trial court’s decision in the case in ques-
tion for an abuse of discretion and finding that such an abuse of dis-
cretion occurred under the facts of that case) (citing United State v.
Ross, 626 F.2d 77, 81 (9th Cir. 1980) (stating that “it is settled that a
trial court may accept a partial verdict on only one of two or more
counts of an indictment”); United States v. DeLaughter, 453 F.2d 908,
910 (5th Cir.), cert. denied, 406 U.S. 932, 32 L. Ed. 2d 135 (1972) (stat-
ing that “[i]t is also permissible for a jury, as here, to render a partial
verdict; a court may accept a jury’s verdict as to one count and
declare a mistrial as to another upon which no agreement has been
reached”); United States v. Barash, 412 F.2d 26, 31-32 (2d Cir.), cert.
dented, 396 U.S. 832, 24 L. Ed. 2d 82 (1969) (stating that “[t]he prac-

3. Admittedly, the federal courts are not applying a constitutional standard in
these cases. However, since the concerns that led to the challenges advanced against
the partial verdicts challenged in those cases are similar to the concerns that have
motivated Defendant’s challenge to the separate verdicts at issue here, I believe that
these cases shed some light on the issues that are before us in this case.
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tice of sending the jury back for further deliberations on unresolved
counts has been followed in this circuit since Untted States v. Cotter,
60 F.2d 689, 690-91 (2d Cir.), cert. denied, 287 U.S. 666, 77 L. Ed. 575
(1932), and we adhere to that practice here”). As a result, while these
cases are distinguishable in that they address partial verdicts dealing
with different charges rather than separate verdicts dealing with sep-
arate theories of guilt, it is clear that the federal courts have not, as
best I can tell, condemned the basic practice employed by the trial
court in this case out of hand but have, instead, chosen to evaluate
the taking of partial verdicts on a case-by-case basis of the type that
I believe to appropriately reflect the approach that should be adopted
under Article I, section 24 of the North Carolina Constitution.

At bottom, the Court’s concern in this case appears to be that, by
taking separate verdicts on a theory-by-theory basis, the trial court
precluded the jury from reconsidering their decisions with respect to
the issues of Defendant’s guilt under a felony murder and lying in wait
theory during their deliberations on the issue of Defendant’s guilt
under a premeditation and deliberation theory. After carefully con-
sidering the record, I am simply unable to agree that the Court’s con-
cerns are well-founded given the facts that we have before us in this
case. I reach this conclusion for a number of different reasons.

First, and perhaps most importantly, the jury effectively asked to
be permitted to deliberate on a theory-by-theory basis. Before the end
of the first day of deliberations, the jury had asked to be reinstructed
on a particular theory, to deliberate on that theory until it reached a
decision, and to repeat that process with the next theory. As a result,
at least in this case, the jury had already decided to approach each
theory of liability separately and to reach a decision with respect to
that theory before moving on to the next one. Thus, the trial court’s
decision to take separate verdicts in this case merely reflected an
approach that the jury had already adopted.

Secondly, unlike the situation in Benedict, upon which the Court
places considerable reliance, the factors that are relevant to deter-
mining Defendant’s guilt of first degree murder under a lying in wait
or felony murder theory are not particularly interrelated with the con-
siderations that are critical to the issue of Defendant’s guilt of first
degree murder under a premeditation and deliberation theory. As a
general proposition, the first two theories focus on what Defendant
did, while the third theory focuses on the state of mind with which he
acted. As a result, the process adopted here does not seem to me to
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have “intrude[d] on the jury’s deliberative process in such a way as to
cut short its opportunity to fully consider the evidence.” Benedict, 95
F.3d at 19. Simply put, the jury could, with complete logical consis-
tency, return a verdict in this case finding that Defendant was not
guilty of first degree murder on the basis of premeditation and delib-
eration after finding that Defendant was guilty of first degree murder
on the basis of felony murder and lying in wait.

Thirdly, the record suggests that the jury had, in fact, reached
final verdicts with respect to the issue of Defendant’s guilt of first
degree murder on the basis of felony murder and lying in wait by the
end of the first day of deliberations. According to the transcript, the
jury had completed that portion of the verdict form indicating its
determination that Defendant was guilty of first degree murder under
a felony murder and a lying in wait theory at the time that the trial
court inquired as to whether the jury had reached a verdict on any
issues (although the necessary signature had not been affixed to one
or more verdict sheets, causing the trial court to send the jury back
out for the purpose of ensuring that the verdict sheets were properly
signed). As a result, contrary to the Court’s suggestion that the jury
might well have changed its mind on the issue of Defendant’s guilt of
first degree murder under a felony murder or lying in wait theory dur-
ing its deliberations on the issue of his guilt of first degree murder on
the basis of premeditation and deliberation, the record tends to sug-
gest that the jury had already completed the portions of the verdict
sheet dealing with the felony murder and lying in wait issues before
beginning its deliberations concerning the issue of his guilt of first
degree murder on the basis of premeditation and deliberation.

Fourth, I do not believe that this Court, the Supreme Court, or the
General Assembly intends to encourage compromise verdicts of the
sort mentioned in Hickey. Instead, it is my impression that jurors are
supposed to base their decisions on a thorough analysis of the evi-
dence in light of the legal principles embodied in the trial court’s
instructions. N.C. Gen. Stat. § 15A-1235(b)(4) (stating that among the
instructions that a trial court may deliver to deliberating jurors is that
“[n]o juror should surrender his honest conviction as to the weight or
effect of the evidence solely because of the opinion of his fellow
jurors, or for the mere purpose of returning a verdict”); see also State
v. Alston, 294 N.C. 577, 596, 243 S.E.2d 354, 366 (1978) (stating that
the trial court’s instruction “was amply sufficient to convey to each
member of the jury that he should not surrender any conscientious
conviction in order to reach a unanimous verdict”). For that reason, I
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am more than slightly reluctant to base a decision on the prospect
that members of the jury would engage in horse-trading with each
other in order to reach compromise verdicts. Although individual
jurors may, in fact, engage in such activities during the process of
deliberating, I do not believe that we should encourage such conduct
by the way that we decide the cases that come before us.

Finally, the trial court polled the jury after taking the separate
verdicts at the end of the first day of deliberations and repeated the
procedure before the jury resumed its deliberations on the following
morning in light of a recording error. On both occasions, each mem-
ber of the jury indicated that the verdicts reported by the jury
foreperson were his or her verdicts and that he or she still assented
to them. See Black, 328 N.C. at 191, 400 S.E.2d at 398 (stating that
polling is a means of ensuring that a juror has not changed his or her
mind). The fact that the members of the jury had an opportunity to
reconsider the verdicts which the trial court accepted at the conclu-
sion of the first day of deliberations before resuming deliberations on
the following morning provides further indication that the concern
that motivates the majority to overturn Defendant’s first degree mur-
der conviction is not operative in this case. As a result, for all of these
reasons, I do not believe that the trial court’s decision to accept sep-
arate verdicts concerning the issue of Defendant’s guilt of first degree
murder on the basis of lying in wait and the felony murder rule vio-
lated Article I, section 24 of the North Carolina Constitution.

Even if the trial court’s action violated Article I, section 24 of the
North Carolina Constitution, I am satisfied that any such error was
harmless beyond a reasonable doubt. There is no question but that
the jury found Defendant guilty of first degree murder on the basis of
three different theories of liability. In order for there to have been any
harm to Defendant from the approach adopted by the trial court, the
jury would have had to have found, during its further deliberations in
connection with the issue of Defendant’s guilt of first degree murder
on the basis of premeditation and deliberation, either that Defendant
was not guilty of first degree murder at all or that Defendant was not
guilty of first degree murder on the basis of any theory except the
felony murder rule (in which case, as the Court notes, he would be
entitled to a new sentencing hearing in the cases in which he was con-
victed of the predicate felonies used to support his first degree mur-
der conviction under the felony murder rule). I am simply not per-
suaded, for all of the reasons that convince me that the trial court did
not violate Article I, section 24 in the first place, that there is any
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chance that either of these outcomes would have occurred had the
trial court not accepted the separate verdicts which are at issue here.
The fact that the jury asked to proceed on a theory-by-theory basis
convinces me that it is very unlikely that, after finishing its delibera-
tions with respect to one theory, it would have gone back and revis-
ited its decision with respect to a previously-considered theory dur-
ing its discussion of a later one. My conclusion to this effect is
bolstered by the fact that the jury had already completed the relevant
portions of the verdict sheet at the time that the trial court proposed
taking the separate verdicts and the fact that the considerations that
are relevant to the issue of Defendant’s guilt of first degree murder
under a premeditation and deliberation theory are significantly dif-
ferent than the issues that must be addressed in determining his guilt
of first degree murder under a felony murder or lying in wait theory.
Finally, the lack of hesitancy expressed by any member of the jury
during the polling process, even after having overnight to think about
the possible ramifications of the jury’s decision, gives me further con-
fidence that any error committed by the trial court in taking the sep-
arate verdicts was harmless beyond a reasonable doubt. At most, the
only verdict that was defective was the jury’s verdict on the issue of
Defendant’s guilt of first degree murder on the basis of premeditation
and deliberation, and there is no need to disturb the trial court’s judg-
ments even if that verdict is set aside given that the jury’s decision to
find Defendant guilty of first degree murder on the basis of lying in
wait is sufficient to support the separate sentence imposed upon
Defendant for the predicate felonies used to support his first degree
murder conviction under the felony murder rule.

Thus, for all of these reasons, I conclude that, given the unusual
facts present here, the trial court did not violate Article I, section 24
of the North Carolina Constitution by taking the jury’s verdicts in the
manner in which they were taken in this case and that, even if the
manner in which the verdicts were taken was erroneous, any such
error was harmless beyond a reasonable doubt. Since the Court con-
cludes otherwise, I respectfully dissent from its decision to award
Defendant a new trial in the case in which Defendant was convicted
of first degree murder based on the manner in which the trial court
took the jury’s verdict.

II. Residual Hearsay Issue

In addition, the Court concludes that the trial court erred by
refusing to admit the statement of Mr. Dalrymple, which Defendant
sought to have admitted pursuant to N.C. Gen. Stat. § 8C-1, Rule
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804(b)(56) after Mr. Dalrymple asserted his right not to incriminate
himself guaranteed by the Fifth and Fourteenth Amendments to the
United States Constitution and Article I, section 23 of the North
Carolina Constitution when called as a witness by Defendant.
Although I agree with the Court that the trial court’s findings and con-
clusions concerning the admissibility of Mr. Dalrymple’s statement
contain a number of errors, I believe that the trial court’s ultimate
decision was correct.

The analytical framework that must be utilized in evaluating the
admissibility of residual hearsay is well-established.

Once a trial court establishes that a declarant is unavailable
pursuant to Rule 804(a) of the North Carolina Rules of Evidence,
there is a six-part inquiry to determine the admissibility of the
hearsay evidence proffered under Rule 804(b)(5). State v. Fowler,
353 N.C. 599, 608-[6]09, 548 S.E.2d 684, 696 (2001), cert. denied,
535 U.S. 939, 152 L. Ed. 2d 230 (2002); State v. Triplett, 316 N.C.
1, 89, 340 S.E.2d 736, 741 (1986). . . . Under either of the two
residual exceptions to the hearsay rule, the trial court must deter-
mine the following: (1) whether proper notice has been given, (2)
whether the hearsay is not specifically covered elsewhere, (3)
whether the statement is trustworthy, (4) whether the statement
is material, (5) whether the statement is more probative on the
issue than any other evidence which the proponent can procure
through reasonable efforts, and (6) whether the interests of jus-
tice will be best served by admission. State v. Smith, 315 N.C. 76,
91-98, 337 S.E.2d 833, 844-[8]48 (1985); accord N.C. [Gen. Stat.]
§ 8C-1, Rule 804(b)(5) (2001); see also Triplett, 316 N.C. at 8-10,
340 S.E.2d at 740-741.

State v. Valentine, 357 N.C. 512, 517-18, 591 S.E.2d 846, 852 (2003).
As a practical matter, however, the only one of the criteria enunciated
in North Carolina’s residual hearsay jurisprudence that is in serious
dispute in this case is that relating to the “trustworthiness” of Mr.
Dalrymple’s statement.4 For that reason, I will focus the remainder of
my dissent on the trustworthiness issue.

4. In its brief, the State argues that Defendant failed to establish that Mr.
Dalrymple’s statement was more probative than any other evidence available to
Defendant. According to the State, Defendant’s own testimony would have been more
probative than Mr. Dalrymple’s statement. The State did not, however, cite any decision
from any federal or state court indicating that the requirement that a criminal de-
fendant’s attempt to offer residual hearsay could be defeated because a criminal de-
fendant refused to waive his federal and state right against compulsory self-incrimina-
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“To be admissible under the residual exception to the hearsay
rule, the hearsay statement must possess ‘guarantees of trustworth-
iness’ that are equivalent to the other exceptions contained in Rule
804(b).” State v. McLaughlin, 316 N.C. 175, 179, 340 S.E.2d 102, 104
(1986). In “determining . . . trustworthiness, the following considera-
tions are at issue: (1) whether the declarant had personal knowledge
of the underlying events, (2) whether the declarant is motivated to
speak the truth or otherwise, (3) whether the declarant has ever
recanted the statement, and (4) whether the declarant is available at
trial for meaningful cross-examination.” Valentine, 357 N.C. at 518,
591 S.E.2d at 852 (citing State v. King, 353 N.C. 457, 479, 546 S.E.2d
575, 592 (2001), cert. denied, 534 U.S. 1147, 151 L. Ed. 2d 1002 (2002);
State v. Tyler, 346 N.C. 187, 195, 485 S.E.2d 599, 603, cert. denied, 522
U.S. 1001, 139 L. Ed. 2d 411 (1997); State v. Nichols, 321 N.C. 616, 624,
365 S.E.2d 561, 566 (1988). Although “[t]he trial court should make
findings of fact and conclusions of law when determining if an out-
of-court hearsay statement possesses the necessary circumstantial
guarantee of trustworthiness to allow its admission,” State wv.
Swindler, 339 N.C. 469, 474, 450 S.E.2d 907, 910-11 (1994) (citing
State v. Deanes, 323 N.C. 508, 515, 374 S.E.2d 249, 255 (1988),
cert. denied, 490 U.S. 1101, 104 L. Ed. 2d 1009 (1989), and Triplett,
316 N.C. at 10, 340 S.E.2d at 742), this Court has held that, while “[t]he
six part inquiry [set out in Smith] is very useful when an appellate
court reviews the admission of hearsay under Rule 804(b)(5) or
803(24), . . . its utility is diminished when an appellate court reviews
the exclusion of hearsay,” since “[clommon sense dictates that if
proffered evidence fails to meet the requirements of one of the
inquiry steps, the trial judge’s findings concerning the preceding steps
are unnecessary.” Phillips & Jordan Investment Corp. v. Ashblue
Co., 86 N.C. App. 186, 191, 357 S.E.2d 1, 3-4, disc. review denied, 320
N.C. 633, 360 S.E.2d 92 (1987); see also State v. Hardison, 143 N.C.
App. 114, 118, 545 S.E.2d 233, 236 (2001); State v. Harris, 139 N.C.
App. 1563, 159, 532 S.E.2d 850, 854, disc. review denied, 3563 N.C. 271,
546 S.E.2d 121 (2000). As a result, in cases in which the trial court
made a trustworthiness determination without making findings of
fact and conclusions of law, the Supreme Court has simply made its
own evaluation of the record to determine whether the evidence sup-
ported the trial court’s conclusion. Valentine, 357 N.C. at 518-19, 591
S.E.2d at 853 (citing State v. Daughtry, 340 N.C. 488, 514, 459 S.E.2d

tion, and I have not found any support for such a proposition in my own research. As
a result, I agree with the Court’s implicit decision to refrain from accepting the State’s
argument on this point.
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747, 760 (1995), cert. denied, 516 U.S. 1079, 133 L. Ed. 2d 739 (1996)
(upholding the trial court’s generalized finding of trustworthiness
based on a review of the record); Swindler, 339 N.C. at 474, 450
S.E.2d at 911 (reversing the trial court’s generalized finding of trust-
worthiness based on a review of the record).

In analyzing the trial court’s findings, the Court correctly con-
cludes that the trial court erred to the extent that it believed that Mr.
Dalrymple was acting against his own interests by refusing to testify
at Defendant’s trial. More particularly, as the State candidly concedes,
to the extent that the trial court believed that Mr. Dalrymple sub-
jected himself to a risk that the death penalty would be imposed upon
him by declining to testify at Defendant’s trial, that understanding of
Mr. Dalrymple’s agreement with the prosecutor’s office is simply
incorrect. Simply put, the agreement in question said nothing about
what would happen if Mr. Dalrymple testified for a party other than
the State. For that reason, Mr. Dalrymple’s refusal to testify at
Defendant’s trial had no bearing on whether he subjected himself to
a risk of execution for his role in Mr. Harrington’s murder.

Furthermore, I agree with the Court’s conclusion that the record
contains no indication that Mr. Dalrymple ever recanted his state-
ment to investigating officers and that the trial court erred to the
extent that it equated Mr. Dalrymple’s refusal to testify with a recan-
tation. As the Court notes, Mr. Dalrymple was still subject to being
prosecuted for first degree murder and “had no realistic choice
except to invoke his Fifth Amendment rights since, if he testified, he
would provide the State with admissions that could then be used to
convict him at his own trial.” For that reason, the Court correctly
concludes that “the trial court erred in failing to hold that [Mr.]
Dalrymple never recanted his September 2007 statement.”

Finally, I agree with the Court that the fact that Mr. Dalrymple
asserted his right against compulsory self-incrimination as guaran-
teed by the Fifth and Fourteenth Amendments to the United States
Constitution and Article I, section 23 of the North Carolina
Constitution does not provide any basis for concluding that Mr.
Dalrymple’s statement is untrustworthy. An individual may invoke
his or her constitutional protection against compulsory self-
incrimination for a host of reasons that are unrelated to the trust-
worthiness of any statement that he or she may have given to in-
vestigating officers. As a result, to the extent that the trial court
deemed the fact that Defendant invoked his federal and state consti-
tutional right against compulsory self-incrimination to have any
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bearing on the trustworthiness of his statement, any such conclusion
was erroneous.

I am not, at this point, prepared to either agree with, or dissent
from, the Court’s discussion of the appropriateness of the trial court’s
decision to consider the consistency of the information contained in
Mr. Dalrymple’s statement with other available evidence in evaluating
the trustworthiness of his statement. Although there are certainly
decisions that suggest that such considerations should not be taken
into account in the course of conducting the required trustworthiness
analysis, State v. Finney, 3568 N.C. 79, 84, 591 S.E.2d 863, 866 (2004);
Tyler, 346 N.C. at 199-203, 485 S.E.2d at 605-07; State v. Hurst, 127
N.C. App. 54, 61, 487 S.E.2d 846, 852, disc. review denied, 347 N.C.
406, 494 S.E.2d 427 (1997), cert. denied, 523 U.S. 1031, 140 L. Ed. 2d
486 (1998), these decisions predicate this requirement on the dictates
of the Confrontation Clause of the Sixth Amendment of the United
States Constitution as construed in Idaho v. Wright, 497 U.S. 805, 111
L. Ed. 2d 638 (1990). In view of the fact that the approach to
Confrontation Clause issues embodied in Wright has been super-
seded by the approach embodied in Crawford v. Washington, 541
U.S. 36, 158 L. Ed. 2d 177 (2004); the fact that the evidence at issue
here was proffered by Defendant rather than the State; and the fact
that earlier decisions of the Supreme Court, such as Nichols, 321 N.C.
at 625, 365 S.E.2d at 567, allowed for consideration of “corroborating
evidence” during the required trustworthiness analysis, it is not en-
tirely clear to me that the Court is correct in concluding that “the trial
court erred in determining the trustworthiness of the September 2007
statement by comparing it to other evidence presented at trial.”
However, since the policy justifications that underlie many of the
other hearsay exceptions set out in N.C. Gen. Stat. § 8C-1, Rule 804(b)
focus primarily on the circumstances surrounding the making of the
statement in question, see, e.g., State v. Stevens, 295 N.C. 21, 29, 243
S.E.2d 771, 776 (1978) (stating that the hearsay exception for dying
declarations rests “upon the tenet that when an individual believes
death to be imminent, the ordinary motives for falsehood are absent
and most powerful considerations impel him to speak the truth”);
Smith v. Moore, 142 N.C. 277, 287, 55 S.E. 275, 278 (1906) (stating that
admissions against interest are admissible because “[t]his natural dis-
position to speak of favor of, rather than against interest, is so strong
that when one has declared anything to his own prejudice, his state-
ment is so stamped with the image and superscription of truth that it
is accepted by the law as proof of the correctness and accuracy of
what was said”), and since I do not believe that it is necessary to
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resolve this question in order to decide the present issue, I will
refrain from commenting on this issue at the present time.

At bottom, the Court concludes that, since each of the reasons
that the trial court gave for excluding Mr. Dalrymple’s statement was
in error, the trial court erred by excluding his statement. I am not sat-
isfied with this justification for overturning the trial court’s ruling.
Instead, I believe, on the basis of decisions such as Valentine,
Ashblue Co., Hardison, and Harris, that our task on appeal, given the
situation that we face in this case, is to make our own determination
of whether Mr. Dalrymple’s statement is sufficiently trustworthy to be
admissible pursuant to N.C. Gen. Stat. § 8C-1, Rule 804(b)(5). The
Court does not, it seems to me, ever address this question.

When I undertake what I believe to be the necessary trustworth-
iness evaluation, it appears to me that the only factors that militate in
favor of a finding of trustworthiness are that Mr. Dalrymple had per-
sonal knowledge of the events that occurred at the time of Mr.
Harrington’s death and that he never recanted his statement after giv-
ing it to investigating officers. Unlike Defendant, I am not persuaded
that Mr. Dalrymple “was motivated to speak the truth by the State’s
agreement to take death off the table.” On the contrary, the existence
of such sentence concessions is typically a basis for challenging,
rather than bolstering, a witness’ credibility. State v. Carey, 285 N.C.
497, 508, 206 S.E.2d 213, 221 (1974) (holding that trial court erred by
limiting the scope of cross-examination during a first degree murder
trial “so as to exclude all mention of the death penalty” because the
“question of [the witness’] credibility and bias is of such vast impor-
tance in this case” and because “one very important factor which may
have influenced [the witness’] decision to cooperate with the State
was the possibility that . . . he might have been convicted and sen-
tenced to death”). In other words, it seems to me that the fact that Mr.
Dalrymple was facing the possibility of a death sentence, instead of
motivating him to tell the truth, might well have impelled him to say
whatever he thought was necessary to further his own interests. See
Swindler, 339 N.C. at 475, 450 S.E.2d at 911 (finding a lack of trust-
worthiness because, among other things, declarant’s motivation “was
not . . . to speak the truth, but rather for him to say what the police
wanted to hear”); McLaughlin, 316 N.C. at 180, 340 S.E.2d at 105
(finding a lack of trustworthiness because, among other things, the
declarant “made the statement to gain favor with the police and in
hopes of a favorable plea bargain”). As a result, I am inclined to find
that the circumstances under which Mr. Dalrymple made his state-
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ment to investigating officers militates against, rather than for, its
trustworthiness. Id., 316 N.C. at 180, 340 S.E.2d at 105 (holding that
the trial court erred by admitting the statement of an accomplice
because “[t]he totality of the circumstances surrounding [the accom-
plice’s] confession justifies our conclusion that it lacked the required
‘equivalent . . . guarantees of trustworthiness’ ). As a result, I believe
that the only factors that tend to support a finding of trustworthiness
are the fact that Mr. Dalrymple had the requisite personal knowledge
and the fact that he never recanted his statement after making it.
These factors are not, at least in my opinion, adequate to justify a
conclusion that Mr. Dalrymple’s statement was sufficiently trustwor-
thy to permit its admission into evidence pursuant to N.C. Gen. Stat.
§ 8C-1, Rule 804(b)(5) when considered in conjunction with the ques-
tions about Mr. Dalrymple’s motivations that arise from the sentenc-
ing concessions that he received from the State. Since the Court con-
cludes otherwise, I respectfully dissent from its decision to grant
Defendant a new trial in the case in which he was convicted of first
degree murder on the basis of this issue as well.

ITII. Conclusion

For the reasons set forth above, I respectfully disagree with
the Court’s conclusion that the trial court violated Article I, section
24 of the North Carolina Constitution by taking the jury’s verdicts
with respect to the issue of Defendant’s guilt of first degree murder
on the basis of lying in wait and the felony murder rule separately
from its verdict with respect to the issue of Defendant’s guilt of first
degree murder on the basis of premeditation and deliberation. In
addition, I respectfully disagree with the Court’s conclusion that the
trial court erred by refusing to admit Mr. Dalrymple’s statement into
evidence pursuant to N.C. Gen. Stat. § 8C-1, Rule 804(b)(5). As a
result, I respectfully dissent from the Court’s decision awarding
Defendant a new trial in the case in which he was convicted of
first degree murder.
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AMWARD HOMES, INC., ANGE CONSTRUCTION COMPANY, BLUEPOINT HOMES,
INC., HOMESCAPE BUILDING COMPANY, IMPACT DESIGN-BUILD, INC., JOHN
LEGGETT AND COMPANY, POYTHRESS CONSTRUCTION COMPANY, INC,,
POYTHRESS HOMES, INC., WARDSON CONSTRUCTION, INC., WHG, INC. n/B/a
TIMBERLINE BUILDERS, AND ZEIGLER & COMPANY, PrAINTIFFS v. TOWN OF
CARY, A BODY POLITIC AND CORPORATE, DEFENDANT

TRADITION AT STONEWATER I, LP, PLAINTIFF-INTERVENOR V. TOWN OF CARY, A BoDY
POLITIC AND CORPORATE, DEFENDANT TO CLAIM OF PLAINTIFF-INTERVENOR

No. COA09-923
(Filed 3 August 2010)

1. Jurisdiction— subject matter jurisdiction—school impact
fees—claims not moot—plaintiffs had standing

The trial court and the Court of Appeals had subject matter
jurisdiction over a case involving school impact fees charged to
plaintiff homebuilders by the Town of Cary pursuant to the
Adequate Public School Facilities ordinance.

2. Cities and Towns— actions ultra vires—school impact fees

The trial court did not err in granting summary judgment in
favor of plaintiff homebuilders on their claims to recover school
impact fees paid to the Town of Cary because the Town had no
authority to enact or enforce the Adequate Public School
Facilities ordinance or Condition 17 of the development proposal
which outlined the fees.

3. Statutes of Limitation and Repose— claims not barred—
recovery of school impact fees

Plaintiff homebuilders’ claims to recover school impact
fees paid to the Town of Cary pursuant to the Adequate Public
School Facilities ordinance were not barred by the two-month
statute of limitations contained in N.C.G.S. § 160A-364.1; the
ten-year statute of limitations in N.C.G.S. § 1-56 applied to
plaintiffs’ claims under Article I, section 19 of the North
Carolina Constitution.

4. Estoppel— no benefit received—claims not barred

Plaintiffs’ claims to recover school impact fees paid to the
Town of Cary were not barred by the doctrine of estoppel.
Plaintiffs were forced to participate in the Town’s illegal custom
and practice of imposing and accepting the fees and the Town
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failed to show that plaintiffs received any benefit under the
Adequate Public School Facilities ordinance or Condition 17 of
the approved development proposal.

5. Constitutional Law— substantive due process—summary
judgment proper
The trial court correctly concluded that plaintiff home-
builders were entitled to summary judgment on their substantive
due process claims concerning school impact fees paid to the
Town of Cary. Plaintiffs demonstrated a fundamental property
interest protected by the Fourteenth Amendment of the North
Carolina Constitution and proved that they were deprived of this
property interest by government action that had no rational rela-
tion to a valid state objective.

6. Constitutional Law— equal protection—summary judg-
ment proper

The trial court did not err in granting plaintiff homebuilders
summary judgment on their claims to recover school impact fees
paid to the Town of Cary as the Town violated plaintiffs’ equal
protection rights. Plaintiffs were intentionally treated unequally
by the Town compared to similarly situated entities and there was
no rational basis for the Town’s disparate treatment.

7. Attorney Fees— substantive due process and equal protec-
tion claims—award proper

The trial court did not err by ordering the Town of Cary
to pay plaintiff home builders’ attorney fees pursuant to 42 U.S.C.
§ 1988(b) in an action concerning school impact fees paid to the
Town. The Town violated plaintiffs’ substantive due process and
equal protection rights.

JACKSON, Judge, dissenting.

Appeal by defendant from orders entered 5 March 2009, 1 April
2009, and 2 April 2009 by Judge Carl R. Fox in Wake County Superior
Court. Heard in the Court of Appeals 9 February 2010.

K&L Gates, LLP, by William J. Brian, Jr., and Nathaniel C.
Parker, for plaintiff appellees.

The Brough Law Firm, by Michael B. Brough, and Womble
Carlyle Sandridge & Rice, PLLC, by Burley B. Mitchell, Jr.,
John C. Cooke, and Michael T. Henry, for defendant appellant.
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J. Michael Carpenter and Stam Danchi & Donaldson, PLLC, by
Paul Stam, for Amicus Curiae Home Builders Association of
Raleigh-Wake County and the North Carolina Home Builders
Association.

HUNTER, JR., Robert N., Judge.

In 2003, Jerry Turner & Associates, the developer of a proposed
subdivision called Cameron Pond, submitted a subdivision proposal
to the Town of Cary. The proposal sought permission from the Town
to subdivide a 143-acre tract of land into 417 dwelling units. The
Town of Cary approved the subdivision proposal, which contained a
condition providing that no building permit would be issued within
Cameron Pond unless building applicants paid a fee, pursuant to a set
schedule, for the funding of schools in the Town of Cary. Under the
proposal’s terms, the developer of Cameron Pond would receive the
benefit of the subdivided property, while the home builders seeking
building permits would be required to pay the fees. No fees were
required to be paid by the developer. According to the language of the
condition, the fees paid by the builders satisfied the requirements of
one of the Town’s ordinances.

The builders in Cameron Pond—Amward Homes, Inc., Ange Con-
struction Company, Bluepoint Homes, Inc., Homescape Building
Company, Impact Design-Build, Inc., John Leggett and Company,
Poythress Construction Company, Inc., Poythress Homes, Inc.,
Wardson Construction, Inc., WHG, Inc. d/b/a Timberline Builders, and
Zeigler & Company (collectively “plaintiffs”)—paid the fees under the
condition for approximately four years before filing this action to
recover the fees. The amount is around $600,000 as of the filing of this
appeal. The trial court granted plaintiffs’ motion for summary judg-
ment and found that (1) the Town of Cary had violated plaintiffs’ due
process and equal protection rights under the United States and
North Carolina Constitutions, and (2) the condition and ordinance
requiring the fees were void and wltra vires. The Town has filed
this appeal.

After careful review, we hold: (1) the Town of Cary engaged in
ultra vires acts by accepting the fees pursuant to the condition and
the subdivision ordinance, (2) plaintiffs’ causes of action are not
barred by the statute of limitations, (3) plaintiffs are not estopped
from bringing their claims against the Town, (4) the Town of Cary vio-
lated plaintiffs’ rights to due process and equal protection under the
North Carolina and United States Constitutions, and (5) the trial
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court did not abuse its discretion in awarding plaintiffs attorneys’
fees and costs. Accordingly, we affirm the trial court’s orders.

BACKGROUND

On 22 July 1999, the Town of Cary enacted an “Adequate Public
School Facilities” ordinance (the “APSFO”) for the following stated
purpose: “The purpose of this part is to ensure that, to the maximum
extent practical, new residential developments will be approved by
the Town of Cary only when it can reasonably be expected that ade-
quate public school facilities will be available to accommodate such
new developments.” Under the APSFO as first adopted, developers
could gain zoning approval for a new planned unit development
(“PUD”) by satisfying one of two requirements: (1) obtain a
Certificate of Adequate Educational Facilities (“CAEF”) from Wake
County Public Schools certifying that adequate school facilities were
available to accommodate residents of new homes, or (2) qualify for
an exemption from the APSFO by either building in a low population
density area or constructing an affordable housing project.

At the time the APSFO was first enacted, Cary’s Town Council
was aware that they did “not control the provision of public school
facilities,” because the authority to build, fund, and manage schools
fell within the exclusive province of the Wake County Public School
System (“WCPSS”) and the Wake County Board of Commissioners
(“WCBC”). In an effort to shore up their authority to enforce the
APSFO, members of Cary’s Town Council attempted to enter into a
Memorandum of Understanding between the Town, WCPSS, and
WCBC. The school board for WCPSS approved the memorandum, but
the WCBC declined to adopt it. The resulting agreement between
WCPSS and the Town of Cary was outlined in a non-binding memo-
randum of understanding whereby the Town and WCPSS agreed to
“work cooperatively” to meet certain target percentages for school
enrollment capacity over a five-year period. In order to achieve these
target percentages, the parties agreed to these provisions in the mem-
orandum of understanding:

Adequate Public Facilities Ordinance (APFO). The Town will
adopt an ordinance to limit the approval of major residential
developments within the Town’s jurisdiction to those that can be
adequately served with existing or proposed school facilities.

Establishment of Procedure to Issue Certificates of Adequate
Education Facilities (CAEF’s). The School System will establish
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an administrative review process to receive and take action upon
applications for . . . [CAEF’s] submitted by developers who are
required by the Town’s [APSFO] to have such certificates before
obtaining subdivision or site plan approval from the Town.

The School System will issue a CAEF for a proposed develop-
ment if it concludes that, given the number of school age children
projected to reside in that development, and considering all of
the factors listed below, the number of students projected to
attend the Wake County elementary, middle, and high schools
that serve the corresponding attendance districts where the
development site is located will not exceed the standards speci-
fied in paragraph 1 above.

(Underlining added.) The memorandum listed a set of factors to be
considered by WCPSS in making its determination to grant a CAEF,
including current student population in the area of the proposed
development, future and ongoing school construction, funding for
school construction projects, increases in enrollment, Cary’s popula-
tion growth, changes in district boundaries, and any other factor
deemed relevant by WCPSS.

Neither the memorandum of understanding nor the APSFO
granted the Town of Cary the authority to charge fees to developers
or builders as part of the subdivision application process for the pur-
pose of funding schools.

On 16 November 2001, the Town of Cary approved a PUD appli-
cation for a subdivision called “Cary Park.” The developers of Cary
Park sought permission to develop 484 acres within Cary’s town lim-
its into 2,744 residential dwelling units. As part of the approved pro-
posal, Cary Park agreed to build an elementary school for
$5,500,000.00. With respect to Cary’s APSFO, the agreement con-
tained an acknowledgment provision where the parties agreed that
Cary Park’s payment for the school satisfied the APSFO, even though
the APSFO at this time did not allow the Town to grant an exception
on such grounds.

(c) It is acknowledged and agreed that the performance of
its obligations under this Paragraph 1(a) [construction of the
school] by [Cary Park] shall satisfy all requirements of . . . Cary
Park with respect to the Town’s Adequate Public Facilities
Ordinance for Schools.

On 10 October 2002, Cary’s Town Council approved a develop-
ment plan submitted by Jerry Turner & Associates (“Amberly”). In-
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stead of paying for a school to comply with the APSFO like Cary Park,
Amberly agreed to pay a fee directly to the Town of Cary with every
building permit issued for units to be built in the develop-
ment. The fee schedule, as reflected in the Town Council’s meet-
ing minutes, provided:

Amberly’s Proposal for Compliance with Cary’s APF for Schools

One bedroom $500 per dwelling

Two bedroom $1,000 per dwelling
Three bedroom $2,000 per dwelling
Four bedroom $3,000 per dwelling

Over four bedrooms $1,000 per bedroom over
four, in addition to the
four-bedroom amount

This schedule was proposed by Amberly after the Planning and
Zoning Board meeting but prior to the meeting of Cary’s Town
Council. According to the proposal, the fees were to be paid directly
to the Town of Cary for school development. Between September
2002 and January 2003, Cary’s Town Council approved the same pay-
ment fee schedule under the APSFO for subdivisions named
“Stonewater,” “Village at the Park,” and “Riggsbee Farm.” Other pro-
posals for developments, in particular the proposals for subdivisions
“Glenkirk” and “Huggins Glen,” paid a flat fee of $2,000 per unit rather
than a dollar amount per bedroom.

On 8 May 2003, Cary’s Town Council approved a development
proposal by Cameron Pond Development, LLC (“Cameron Pond”). In
Cameron Pond’s proposal for a new PUD, the developer included a
fee schedule to comply with the APSFO:

17. Upon issuance of a building permit for each residential
dwelling unit within Cameron Pond, Cameron Pond or its
designee will pay the Town the following amount based on the
size of the dwelling to comply with the Town’s [APSFO] for

schools:

¢ One bedroom— $500 per dwelling

¢ Two bedroom— $1,000 per dwelling
e Three bedroom— $2,000 per dwelling
¢ Four bedroom— $3,000 per dwelling

¢ Over four bedrooms— $1,000 per bedroom
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This condition (“Condition 17”) traveled with the lots that were sold
in Cameron Pond, and plaintiffs paid a fee according to the above
schedule in order to acquire a building permit to construct a new
home in the development. As a group, plaintiffs in Cameron Pond
allege that, as of the filing of this appeal, they have paid over
$600,000.00 in fees to comply with the APSFO.

In explaining why all these development proposals contained
fees for schools—even though the APSFO contained no language
regarding any fees whatsoever—a managing partner of Cameron
Pond, Glenn Futrell, provided the following in his affidavit:

5. The Cameron Pond PUD application was prepared and ini-
tially submitted in November 2002. In connection with the PUD
application, I attended several meetings with Town staff and offi-
cials to discuss the proposed development and the conditions or
amendments that would be necessary to obtain approval of the
project by the Town Council.

6. On more than one occasion during the approval process, I
met with then-Mayor Glen Lang to discuss the Cameron Pond
PUD. One of the topics discussed during these meetings was the
manner in which the applicant would comply with the Town’s
Adequate Public Facilities Ordinance (“APFO”) for Schools. I was
informed that the Town Council, and Mr. Lang in particular,
expected the applicant to include a condition in the PUD requir-
ing the payment of fees for school capacity based on the number
of bedrooms within each dwelling unit in order to comply with
the APFO.

7. During our meetings, Mr. Lang expressed his strong desire
for developers to enable the Town to make expenditures on
schools within the Town’s borders by paying school fees. I also
understood that Mr. Lang controlled enough votes on the Town
Council to insure that any application that did not comply would
be denied.

8. I was informed and understood that the Cameron Pond
PUD would not be approved by the Town Council unless we
accepted a condition requiring the payment of school fees. This
was consistent with my prior dealings with the Town of Cary on
other projects and the information that had been conveyed to me
in connection with other residential PUD approvals.
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Project managers and other people involved with the PUD applica-
tions for Stonewater, Glenkirk, Cary Park, Amberly, Village at the
Park, Riggsbee Farm, and Huggins Glen recounted similar stories dur-
ing the application process.

On 1 July 2003, the Town of Cary amended the APSFO to officially
allow the Town to accept fees to waive the requirements of the
APSFO. In adding an exemption to the APSFO via payment of fees,
the new ordinance read in part:

3.18.2 Certificate of Adequate Educational Facilities (CAEF)

A

()

(D)

Except as provided by Section 3.18.6 below, no sub-
division plan or site plan may be approved unless on
the date of such approval there exists a valid and cur-
rent Certificate of Adequate Educational Facilities
(CAEF) applicable to the project for which such
approval is sought.

A CAEF must be obtained from the Wake County
Public School System in accordance with Section
3.18.4 below. The School System will issue or deny a
CAEF in accordance with the provisions of the
Memorandum of Understanding between the Town,
and the Wake County Public School System, dated
July 22, 1999.

CAEF's attach to the land in the same way that devel-
opment permission attaches to the land. CAEF’s may
be transferred along with other interests in the prop-
erty with respect to which they are issued, but may
not be severed or transferred separately.

3.18.6 Exemption From Certification Requirement for Small, Low
Density, and Affordable Housing Development Projects

A

A CAEF shall not be required, if the gross density of
the proposed residential subdivision development
does not exceed (i) one dwelling unit per two acres of
the development tract, or (ii) the project is exempt
from subdivision plan or site plan approval as allowed
under the provisions of this Ordinance.
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(B) In addition, the Town Council may waive the require-
ments of this Ordinance in the case of affordable
housing projects|[.] . . .

(C) The Town Council may also exempt proposed de-
velopments from the requirements of this Section on
a case-by-case basis 1if the proposed develop-
ment provided funds per unit to support new school
development.

(Emphasis added.) Under these amended procedures, a developer
seeking to start a new housing development could gain permission
from the Town of Cary if he or she either: (1) obtained a CAEF from
Wake County Public Schools, (2) qualified for exemption due to low
population density or the construction of an affordable housing proj-
ect, or (3) offered a sufficient amount of money per home built to be
paid to the Town of Cary directly for funding schools.

The amended APSFO was effective for about 14 months before it
was repealed. On 9 September 2004, the Town of Cary repealed the
APSFO by adopting the following resolution.

3.18 ADEQUATE PUBLIC SCHOOL FACILITIES (REPEALED
9/9/04)

The repeal of this section (Adequate Public School Facilities)
shall be effective upon adoption and such repeal shall apply to
applications for approval of subdivision plans or site plans
that are submitted for approval by the Town after the effective
date of repeal unless the property for which subdivision or
site plan approval is sought is subject to a zoning condition
or a developer agreement that requires compliance with this
(the Adequate Public School Facilities) ordinance. These
properties/planned developments include Cary Park (Rezoning
Case # 00-REZ-04), Glenkirk (02-REZ-15), Cameron Pond
(02-REZ-27), Amberly (02-REZ-05), Stonewater [(]O2-REZ-08),
Village at the Park (02-REZ-06), Huggins Glen—currently
know[n] as The Battery (O2-REZ-26), and Riggsbee Farm—
currently known as Stonecreek Village (02-REZ-23).
If the property is subject to a developer agreement or zoning
condition or other approval requiring or contemplating com-
pliance, then such property shall be subject to the requirements
of the developer agreement or zoning approval which shall be
interpreted in terms of this ordinance as it exists immediately
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before repeal, unless such requirement is modified or removed
after review on a case by case basis.

(Emphasis added.) Because this repeal excluded Cameron Pond from
the repealed requirements of the APSFO, builders applying for build-
ing permits in Cameron Pond continued to pay fees under Condition
17 to the Town of Cary.

On 27 September 2007, plaintiffs filed suit against the Town of
Cary. In the complaint, plaintiffs sought: (1) an accounting; (2) a dec-
laration that the fees under the APSFO were beyond the Town’s statu-
tory authority under N.C. Gen. Stat. § 160A-4 (2009); (3) a declaration
that the APSFO violated plaintiffs’ rights to equal protection and sub-
stantive due process under the United States and North Carolina
Constitutions; (4) a declaration that the July 2003 amendment to the
APSFO allowing for fees was beyond the statutory authority of the
Town in violation of N.C.G.S. § 160A-4; (5) a declaration that the July
2003 amendment to the APSFO violated the plaintiffs’ rights to equal
protection and substantive due process; (6) a declaration that the
repeal of the APSFO was beyond the Town’s statutory authority; (7) a
declaration that the repeal of the APSFO violated the plaintiffs’ equal
protection and substantive due process rights; (8) a declaration that
the enforcement of the original APSFO, the July 2003 amendment to
the APSFO, and the repeal of the APSFO via the collection of fees was
beyond the statutory authority of the Town; (9) a declaration that the
enforcement of the original APSFO, the July 2003 amendment to the
APSFO, and the repeal of the APSFO via the collection of fees vio-
lated plaintiffs’ equal protection and substantive due process rights
under the North Carolina and United States Constitutions; (10) an
injunction ordering a refund of the fees paid to the Town, a prohibi-
tion of the collection of further fees, and an accounting; and (11)
damages under 42 U.S.C. § 1983 (2009)! and Article I, section 192 of
the North Carolina Constitution.

1. Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immuni-
ties secured by the Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding for redress|.]

42 U.S.C. § 1983 (emphasis added).
2. Sec. 19. Law of the land; equal protection of the laws.

No person shall be taken, imprisoned, or disseized of his freehold, liber-
ties, or privileges, or outlawed, or exiled, or in any manner deprived of his life,
liberty, or property, but by the law of the land. No person shall be denied the
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On 6 May 2008, Stonewater motioned the trial court to intervene
in plaintiffs’ action, and the motion was granted on 25 July 2008.
Plaintiffs thereafter filed a motion for summary judgment on 12
January 2009, and the Town of Cary filed a competing motion for
summary judgment on 13 February 2009.

On 5 March 2009, the trial court granted summary judgment to
plaintiffs and denied the Town of Cary’s motion for summary judg-
ment. In finding for plaintiffs as a matter of law, the trial court
explained in its order:

a. Pursuant to N.C. Gen. Stat. § 1-253, et seq., the Court here-
by declares:

i. that any obligation of Plaintiffs to pay fees or monies pur-
suant to Condition 17 of the Cameron Pond Planned Unit
Development (“PUD”) and/or the Town of Cary’s [APSFO],
as amended, including without limitation the ordinance
passed by the Town on September 9, 2004, is invalid, unen-
forceable, void and of no legal effect; and

ii. that the Defendant has violated Plaintiffs’ rights to equal
protection and due process as provided by Article I, Section
19 of the North Carolina Constitution and the Fourteenth
Amendment to the United States Constitution.

The Town of Cary made a motion to amend the summary judg-
ment order to add a certification for appeal pursuant to Rule 54(b) of
the North Carolina Rules of Civil Procedure, and the trial court
granted defendant’s motion and filed an amended order on 1 April
2009. On 2 April 2009, the trial court granted plaintiffs’ motion for
attorneys’ fees and costs under 42 U.S.C. § 1988(b) (2009) and
awarded plaintiffs $368,008.82.

The Town of Cary filed a timely notice of appeal on 6 April 2009,
and has raised seven issues for this Court: (1) whether the trial court
and this Court lack subject matter jurisdiction over plaintiffs’ claims
and this appeal; (2) whether plaintiffs’ claims are barred by the
applicable statute of limitations; (3) whether plaintiffs’ causes of
action are barred by the doctrine of estoppel; (4) whether Condition
17 is outside the scope of the Town of Cary’s authority; (56) whether

equal protection of the laws; nor shall any person be subjected to discrimina-
tion by the State because of race, color, religion, or national origin.

N.C. Const. art. I, § 19.
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the Town of Cary violated plaintiffs’s due process rights; (6) whether
the Town of Cary violated plaintiffs’ equal protection rights; and (7)
whether the trial court erred in awarding plaintiffs’ attorneys fees.

ANALYSIS
1. Jurisdiction and Standard of Review

We note that this appeal is interlocutory given that plaintiff-
intervenor Stonewater’s causes of action against the Town are still
pending in the trial court. Embler v. Embler, 143 N.C. App. 162, 164,
545 S.E.2d 259, 261 (2001) (orders made during the pendency of an
action not disposing of entire controversy at trial are interlocutory).
However, where the trial court certifies an order under N.C.R. Civ. P.
54(b) (2010), jurisdiction in this Court is proper. Sharpe v. Worland,
351 N.C. 159, 162, 522 S.E.2d 577, 579 (1999) (“When the trial court
certifies its order for immediate appeal under Rule 54(b), appellate
review is mandatory.”); see Oestreicher v. Stores, 290 N.C. 118, 127,
225 S.E.2d 797, 803 (1976) (trial court is a “dispatcher” and deter-
mines “the appropriate time when each ‘final decision’ upon ‘one or
more but less than all’ of the claims in a multiple claims action is
ready for appeal”) (citation omitted); Trull v. Central Carolina
Bank, 117 N.C. App. 220, 450 S.E.2d 542 (1994) (jurisdiction proper
where summary judgment granted to one defendant but fewer than
all defendants on all of the plaintiff’s claims), aff’d in part and
disc. review improvidently allowed in part, 347 N.C. 262, 490
S.E.2d 238 (1997). In this case, given that summary judgment was
granted in favor of plaintiffs on all their claims against the Town, and
only the claims of Stonewater remain at trial, it is apparent that the
trial court’s order is “a final judgment as to one . . . but fewer than all
of . . . [the] parties,” and we agree that there is “no just reason for
delay.” N.C.R. Civ. P. 54(b). Jurisdiction in this Court is accordingly
proper under Rule 54(b).

“We review orders granting summary judgment de novo.” Self v.
Yelton, 201 N.C. App.653, 658, 688 S.E.2d 34, 37 (2010). Summary judg-
ment is proper “if the pleadings, depositions, answers to interrogato-
ries, and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that any
party is entitled to a judgment as a matter of law.” N.C.R. Civ. P. 56(c)
(2010). The burden rests initially on the moving party to show that
there exists no genuine issue of material fact. Self, 201 N.C. App. at
658, 688 S.E.2d at 38. “If a moving party shows that no genuine issue
of material fact exists for trial, the burden shifts to the nonmovant to
adduce specific facts establishing a triable issue.” Id.
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II. Subject Matter Jurisdiction

[1] The Town of Cary argues that the trial court and this Court lack
subject matter jurisdiction over this case for two reasons: (1) the
APSFO was repealed, rendering plaintiffs’ causes of action moot; and
(2) plaintiffs lack standing to challenge the APSFO, because the sole
reason plaintiffs had to pay the scheduled fees was due to Condition
17 rather than the APSFO itself. We do not agree.

A. Mootness

“Whenever, during the course of litigation it develops that the
relief sought has been granted or that the questions originally in con-
troversy between the parties are no longer at issue, the case should
be dismissed, for courts will not entertain or proceed with a cause
merely to determine abstract propositions of law.” In re Peoples, 296
N.C. 109, 147-48, 250 S.E.2d 890, 912 (1978). “Repeal of a challenged
law generally renders moot the issue of the law’s interpretation or
constitutionality.” Property Rights Advocacy Grp. v. Town of Long
Beach, 173 N.C. App. 180, 183, 617 S.E.2d 715, 718, appeal dismissed
and disc. review denied, 360 N.C. 177, 626 S.E.2d 649 (2005), aff’d
per curiam, 360 N.C. 474, 628 S.E.2d 768 (2006). “However, the repeal
of a challenged statute does not have the effect of mooting a claim
arising under that statute in the event that . . . the repeal of the chal-
lenged statute does not provide the injured party with adequate relief
or the injured party’s claim remains viable.” Bailey and Associates,
Inc. v. Wilmington Bd. of Adjustment, 202 N.C. App. 177, 182, 689
S.E.2d 576, 582 (2010).

In this case we are presented with an ordinance exempting spe-
cific parties from the effect of a repeal. Plaintiffs have filed this
action for the dual purposes of (1) reclaiming the APSFO fees they
have already paid and (2) preventing the Town of Cary from charging
any further fees under Condition 17. Since the repeal of the APSFO
here does not redress either of these claims, clearly the issues raised
in this case are still viable and not moot.

B. Standing

“Standing refers to whether a party has a sufficient stake in
an otherwise justiciable controversy such that he or she may prop-
erly seek adjudication of the matter.” Property Rights Advocacy
Group, 173 N.C. App. at 182, 617 S.E.2d at 717 (citation and internal
quotation marks omitted). “Standing to challenge the constitutional-
ity of a legislative enactment exists where the litigant has suffered, or
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is likely to suffer, a direct injury as a result of the law’s enforcement.”
Maines v. City of Greensboro, 300 N.C. 126, 130-31, 265 S.E.2d 155,
158 (1980).

The Town of Cary’s contention that plaintiffs lack standing rests
on the nature of Condition 17. The Town asserts that Condition 17 is
only a rezoning condition which was not mandated by the APSFO at
the time Cameron Pond was approved as a subdivision, and based on
this fact, the Town contends that plaintiffs’ predecessor-in-interest
voluntarily agreed to the condition now causing plaintiffs’ damages.
The Town argues that since Condition 17 is the sole source of injury,
and it was caused by the developer of Cameron Pond, plaintiffs lack
standing to pursue their claims against the Town.

This argument by the Town of Cary regarding the voluntariness of
Condition 17 is, in reality, a sword with two edges. In accepting
Cameron Pond’s subdivision proposal, the Town voluntarily accepted
the plain, unambiguous language of Condition 17: “Upon issuance of
a building permit for each residential dwelling unit within Cameron
Pond, Cameron Pond or its designee will pay the Town the following
amount based on the size of the dwelling to comply with the Town’s
[APSFO] for schools[.]” (Emphasis added.) If the Town did not wish
this language regarding the APSFO to be part of Condition 17, there
existed ample time to change the language prior to the adoption of
Cameron Pond’s proposal. As it stands, Condition 17 is patently con-
nected to the APSFO as it existed at the time the proposal was
accepted by Cary’s Town Council. Thus, plaintiffs have standing to
challenge the Town’s imposition of fees purportedly due to the
requirements of the APSFO.

II1. Ultra Vires

[2] The Town of Cary argues that Condition 17 is not ultra vires.
We disagree.

In Union Land Owners Ass’n v. County of Union [Union], this
Court examined the imposition of school impact fees similar to those
at issue in this case, and concluded that there exists no statutory
authority for such fees. 201 N.C. App. 374, 381, 689 S.E.2d 504, 508
(2009) (“Defendant [Union County] may not use the APFO to obtain
indirectly the payment of what amounts to an impact fee given that
defendant lacks the authority to impose school impact fees
directly.”). In its reply brief, the Town attempts to distinguish Union
on a variety of grounds which we now address.
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The Town contends that Union is distinguishable because: (1) in
Union, the mechanism for imposing the fees was through an ordi-
nance, and in this case the device is Condition 17; and (2) the devel-
opers in Union had their projects delayed if they did not pay the fees,
and in this case the developer was never delayed due to the APSFO.
Neither of these arguments have merit.

As discussed supra, Condition 17 is inextricably tied to the
APSFO by the language accepted by the Town. The language of
Condition 17 is a reflection of the Town’s interpretation of the
APSFO, its own ordinance, at the time it approved Cameron Pond.
Thus, the Town cannot now claim that the fees paid were not pur-
suant to the APSFO. Moreover, whether a project was delayed due
the APSFO has no bearing on the issue of ultra vires—either the
Town had the authority to accept fees or it did not. To answer this
question, we now examine our holding in Union to determine
whether Condition 17 is ultra vives.

In Union, the County contended that three sources of authority
supported its APFO: “(1) statutes relating to the county police power,
(2) zoning statutes, and (3) subdivision statutes.” 201 N.C. App. at
377, 689 S.E.2d at 506. Under the APFO adopted by Union County, the
county could approve a subdivision plan that adversely affected
school capacity by satisfying one of the following conditions:

(1) deferring approval for five years; (2) postponing development
until school capacity becomes available; (3) scheduling the devel-
opment to match the rate of school capacity growth; (4) redesign-
ing the proposed development to reduce the impact on school
capacity; (5) requesting minor plat approval so as to exempt the
proposed development from APFO conditions; (6) offsetting any
excess impact on school capacity resulting from the proposed
development by providing a VMP [Voluntary Mitigation Payment]
to the County; (7) constructing school facilities to offset the pro-
posed development’s impact in excess of estimated school capac-
ity; or (8) satisfying, with defendant’s approval, other reasonable
conditions offsetting the proposal’s impact on the capacity of
schools serving the proposed development.

Id. at 376, 689 S.E.2d at 505. The VMP’s in Union, like those at issue
here, were proposed at the subdivision proposal phase, and the
County chose to deny or accept subdivision proposals, in part, based
on whether the VMP’s were adequate. Id. In holding that the APFO in
Union was beyond the County’s authority, this Court held:
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Therefore, because our Constitution places the duty to fund pub-
lic schools on the General Assembly and local governments and
because the General Assembly has neither expressly nor
impliedly authorized defendant to shift that duty using subdivi-
sion ordinances that impose fees or use similar devices upon
developers of new construction, we hold that defendant’s adop-
tion of an APFO that includes a VMP and similar measures was in
excess of its statutory authority.

Id. at 381, 689 S.E.2d at 508.

Condition 17 plainly falls within the scope of our holding in
Union. The Town of Cary had no statutory authority to adopt the
APSFO or accept fees under it, and Condition 17 and the APSFO ille-
gally shifted the burden of paying for public education to the sub-
division builder-plaintiffs in this case. Moreover, even though Union
was not decided until after the Town of Cary adopted the APSFO, the
Town should have known that Condition 17 was ultra vires, because
the APSFO at the time Cameron Pond was approved gave the Town
no authority to accept fees in lieu of satisfying the APSFO’s require-
ments. The record clearly shows, contrary to the Town’s explana-
tions, that upon the adoption of the APSFO in this case, the Town
of Cary entered into a custom and practice of accepting fees pur-
suant to the APSFO. The Town has failed to establish even a color-
able claim that the acceptance of these fees was within the Town’s
authority, and accordingly, we can discern no genuine issue of ma-
terial fact on this issue.

Since the Town had no authority to enact or enforce the APSFO
or Condition 17, it likewise had no authority to require plaintiffs to
continue paying the illegal fees when the APSFO was repealed.
Therefore, under Union, we conclude that the APSFO and Condition
17 are wultra vires, and hold that the trial court did not err in declar-
ing that they are “invalid, unenforceable, void and of no legal effect.”
This assignment of error is overruled.

IV. Statute of Limitations
A. Two-Month Statute of Limitations

[81 The Town of Cary argues that plaintiffs’ claims are barred by
the two-month statute of limitations contained in N.C. Gen. Stat.
§ 160A-364.1 (2009). We do not agree.
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Section 160A-364.1 provides:

A cause of action as to the validity of any zoning ordinance,
or amendment thereto, adopted under this Article or other applic-
able law shall accrue upon adoption of the ordinance, or amend-
ment thereto, and shall be brought within two months as pro-
vided in G.S. 1-54.1.

N.C.G.S. § 160A-364.1 (emphasis added); see N.C. Gen. Stat. § 1-54.1
(2009) (“Within two months an action contesting the validity of any
zoning ordinance or amendment thereto adopted by a county under
Part 3 of Article 18 of Chapter 153A of the General Statutes or other
applicable law or adopted by a city under Chapter 160A of the
General Statutes or other applicable law.”). Where these statutes are
applicable, this Court has strictly applied the two-month statute of
limitations to bar causes of action challenging an ordinance. See,
e.g., Potter v. City of Hamlet, 141 N.C. App. 714, 719, 541 S.E.2d
233, 236 (2001).

In this case, we hold that the two-month statute of limitations in
N.C.G.S. § 160A-364.1 does not apply, because the APSFO is a subdi-
vision ordinance rather than a zoning ordinance. Section 3.18.2(A) of
the APSFO provides that “no subdivision plan or site plan may be
approved unless on the date of such approval there exists a valid
and current Certificate of Adequate Educational Facilities (CAEF)
applicable to the project for which such approval is sought.”
(Emphasis added.) Moreover, in addition to the APSFO’s plain lan-
guage, the term “subdivision” under Chapter 160A of our General
Statutes is defined as:

[A]ll divisions of a tract or parcel of land into two or more lots,
building sites, or other divisions when any one or more of those
divisions is created for the purpose of sale or building develop-
ment (whether immediate or future) and shall include all divi-
sions of land involving the dedication of a new street or a change
in existing streets|.]

N.C. Gen. Stat. § 160A-376(a) (2009). The accepted proposal by
Cameron Pond satisfies this definition.

In Coventry Woods Neighborhood Ass’n, Inc. v. City of Charlotte,
this Court recently restated the reasoning behind the exclusion of
subdivision ordinances from the two-month statute of limitations in
section 160A-364.1. 202 N.C. App. 247, 688 S.E.2d 538, appeal dis-
missed, 364 N.C. 128, 695 S.E.2d 757 (2010). “The regulation of sub-
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divisions and zoning are addressed in separate provisions of Chapter
160A of the General Statutes. As a result, the limitations period relat-
ing to challenges to ‘zoning ordinances’ set out in [N.C.G.S. §§ 1-54.1
and 160A-364.1] simply does not apply to challenges to the constitu-
tionality of subdivision ordinance provisions[.]” Id. at 254, 688 S.E.2d
at 543 (citation omitted); see also Meares v. Town of Beaufort, 193
N.C. App. 96, 104, 667 S.E.2d 239, 244 (2008) (“ ‘Although this Court
has recognized that the legal principles involved in review of zoning
applications are similar and relevant to review of the denial of subdi-
vision applications, we have also stated that zoning statutes do not
limit how a subdivision applicant may seek judicial review.” ”) (quot-
ing Hemphill-Nolan v. Town of Weddington, 153 N.C. App. 144, 147,
568 S.E.2d 887, 889 (2002) (citation and quotations omitted)). Thus,
since the APSFO at issue here is a “subdivision” ordinance, section
160A-364.1 is not the applicable statute of limitations to plaintiffs’
causes of action.

This conclusion does not, however, end our analysis. As a gen-
eral rule, the burden is on a defendant to plead and prove an affirma-
tive defense under Rule 8 of the North Carolina Rules of Civil
Procedure. N.C.R. Civ. P. 8(c) (2010). However, in North Carolina,
once the defense of statute of limitations is raised, the burden is on
the plaintiff to show that their claim is not time-barred. Georgia-
Pacific Corp. v. Bondurant, 81 N.C. App. 362, 363-64, 344 S.E.2d 302,
304 (1986) (“North Carolina, apparently alone among American juris-
dictions, continues to adhere to the rule that once the statute of lim-
itations has been properly pleaded in defense the burden of proof
shifts to the plaintiff to show that the action was filed within the
statutory period.”). A defendant’s failure to raise the precise General
Statute prescribing the time period for the statute of limitations does
not alleviate a plaintiff’s burden on this issue. See Bonestell v. North
Topsail Shores Condominiums, 103 N.C. App. 219, 223, 405 S.E.2d
222, 225 (1991) (“Nationwide’s failure to plead N.C.G.S. § 1-52(16) by
precise number and subsection is not fatal under N.C.G.S. § 1A-1,
Rule 8(c).”).

In light of the above principles, we turn to plaintiffs’ claim that all
their claims are governed by the ten-year statute of limitations con-
tained in N.C. Gen. Stat. § 1-56 (2009).

B. Claims under 42 U.S.C. § 1983

In Faulkenbury v. Teachers’ and State Employees’ Retirement
System of North Carolina, this Court noted that the three-year
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statute of limitations for personal injuries in N.C. Gen. Stat. § 1-52
applies to actions brought under section 1983. 108 N.C. App. 357,
367, 424 S.E.2d 420, 424-25 (citing Wilson v. Garcia, 471 U.S. 261, 85
L. Ed. 2d 254 (1985)), aff’d, 335 N.C. 158, 436 S.E.2d 821 (1993).
However, even though the limitations period is prescribed by state
law, the question of “when a § 1983 cause of action accrues is a ques-
tion of federal law.” Housecalls Home Health Care, Inc. v. State Dept.
of Health and Human Services, 200 N.C. App. 66, 72, 682 S.E.2d 741,
745 (2009), disc. review dented and appeal dismissed, 363 N.C. 802,
690 S.E.2d 698 (2010). A cause of action accrues under federal law “
‘when [a] plaintiff knows or has reason to know of the injury which is
the basis of the action.’ ” Id. (quoting Nat’l Adver. Co. v. Raleigh, 947
F.2d 1158, 1162 (4th Cir. 1991)).

Plaintiffs have pled that they have paid the fees pursuant to
Condition 17 “under protest.” Thus, it appears each plaintiffs’ cause
of action accrued the first time an application was made for a build-
ing permit and the fee was paid to the Town under Condition 17.3 The
exact time of accrual is different for each individual plaintiff under
this standard; however, the record shows that all of plaintiffs’ claims
accrued sometime between 3 May 2005 and 27 September 2007, the
time period from the time the first payment was made by any of the
plaintiffs and the filing of the complaint. The first payments were
made on 3 May 2005 by Bluepoint Homes and Impact Design-Build,
Inc. Bluepoint paid the Town $4,000 and Impact paid $3,000.

The Town contends that plaintiffs’ causes of action accrued at the
time the APSFO was adopted or when Cameron Pond was approved
in May 2003. Even assuming arguendo that either of these dates are
the date 