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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT
RALEIGH

STATE OF NORTH CAROLINA v. NORMA ANGELICA WILLIAMS

No. COA10-738
(Filed 16 August 2011)

1. Appeal and Error—appealability—writ of certiorari—
timely written notice of appeal
Although defendant petitioned for a writ of certiorart, defend-
ant’s right to appeal was already preserved. Defendant timely filed
a written notice to appeal the denial of her motion to suppress.

2. Evidence—findings of fact—sufficiency of evidence

The trial court did not err in a drugs case by concluding there
was competent evidence to support its findings of fact numbers
4, 5, and 9. The findings demonstrated uncertainties and incon-
sistencies regarding the point of origin and destination for travel.
The misstatement in number 9 that defendant produced a driver’s
license instead of a state-issued identification card was inconse-
quential and de minimus.

3. Search and Seizure—traffic stop—extended detention—
reasonable suspicion—uncertainties and inconsistencies
The trial court did not err in a drugs case by concluding that
defendant and her companion’s extended detention was sup-
ported by reasonable suspicion. The totality of the circumstances
revealed a reasonable articulable suspicion that criminal activity
was afoot based on muddled stories consisting of numerous
uncertainties and inconsistencies.
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Judge McGEE dissenting.

Appeal by Defendant from judgment entered 3 November 2009 by
Judge Christopher M. Collier in Iredell County Superior Court. Heard
in the Court of Appeals 25 January 2011.

Attorney General Roy Cooper, by Special Deputy Attorney
General J. Allen Jernigan, for the State.

Michele Goldman, for Defendant.

BEASLEY, Judge.

Where the trial court denied Defendant’s motion to suppress and
competent evidence supports its findings of fact and conclusions of
law, we affirm.

Sergeant Randy Cass (Sgt. Cass) of the Iredell County Sheriff’s
Office was on patrol on 21 May 2008 when, around 11:00 a.m., he
observed an SUV with tinted windows heading south on Interstate
77 (I-77). Believing the window tinting to be in violation of North
Carolina law, Sgt. Cass stopped the SUV and immediately approached
the driver’s side. Sgt. Cass asked the driver, Michelle Perez (Perez), to
step out of the vehicle, and then asked her several questions. Perez
told him that the SUV belonged to her passenger Norma Angelica
Williams (Defendant), and Sgt. Cass then asked Perez where their trip
originated. Perez told him that she flew to Houston from Arizona to
meet Defendant and drive her “to go DJ somewhere” but referred
further questions about their trip to Defendant because it was
Defendant’s “gig,” and Perez was not familiar with the details of their
travel plans and destination.

Sgt. Cass approached Defendant and asked if she owned the SUV.
Defendant replied that she did not own the vehicle but explained that
she had arranged to purchase the car from the friend to whom it
belonged. Defendant produced two identification cards, each issued
by the states of Arizona and Texas respectively, containing consistent
information. Sgt. Cass asked where she and Perez were traveling, and
Defendant told him that they “were trying to get to Club Kryptonite
and showed [him] a map to Myrtle Beach, South Carolina, and then
asked [him] directions on how to get there.” Sgt. Cass also asked
where they were coming from, and Defendant responded that they
were travelling from Louisville, Kentucky. Defendant gave Sgt. Cass
the SUV’s registration and continued to answer his questions, telling
him that she and Perez were cousins and that she had recently moved
to Texas from Arizona.
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Sgt. Cass left Defendant and returned to speak with Perez, inquiring
about her city of departure and her relationship with Defendant.
Perez told him that she flew from Tucson, Arizona, and explained that
she and Defendant refer to each other as cousins because of their
longstanding relationship. Sgt. Cass then asked Perez to sit in his
cruiser as he issued her a warning ticket. For about ten minutes, Sgt.
Cass and Perez engaged in “small talk” addressing matters such as
Perez’s occupation. Meanwhile, Sgt. Cass contacted Blue Light
Operational Center (BLOC), which he described as “an agency
through United States customs that we're in access with . . . for the
check of the wanted persons or the vehicle, the criminal history, [and]
the driver’s license.” Sgt. Cass provided BLOC with information on
the SUV, Perez’s driver’s license, and Defendant’s Texas identification
card, and answered BLOC’s questions regarding Defendant and
Perez’s route from Kentucky to South Carolina. At some point while
Sgt. Cass and Perez were in the cruiser, BLOC verified “that every-
thing was good.”

After issuing a warning citation to Perez, Sgt. Cass asked her if
there was any contraband, weapons or large quantities of cash in the
SUV, and she indicated there was not. Sgt. Cass then asked her if he
could search the SUV, but Perez did not consent. Sgt. Cass then asked
Defendant if there was any contraband in the SUV, and she stated
there was none. Sgt. Cass informed the women that he had requested
that a canine trained in drug detection inspect the SUV. Approxi-
mately ten minutes later, Sgt. Elliott! arrived and walked a canine
around the SUV. The canine “alerted” on the SUV, indicating a possi-
ble presence of narcotics. Based on the dog’s reaction, Sgt. Cass, Sgt.
Elliott, and a third officer searched the SUV and recovered a large
quantity of marijuana located in the SUV.

Defendant was arrested and was indicted on 11 August 2008 for
trafficking in marijuana by possession and trafficking in marijuana by
transporting. Perez was not indicted on any charges. On 12
September 2008, Defendant filed a motion to suppress the marijuana
recovered from the search of the SUV. On 3 August 2009, a hearing on
Defend-ant’s motion to suppress was held. Sgt. Cass testified at the
hearing, and a video of the stop, including audio portions, was admit-
ted into evidence.

The trial court denied Defendant’s motion to suppress on
5 August 2009. Defendant entered into a plea agreement whereby she

1. Sergeant Elliott’s first name does not appear in the record.
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would plead guilty to one count of trafficking marijuana in exchange
for the dismissal of the second count. On 3 November 2009, judgment
was entered and Defendant was sentenced to an active term of
twenty-five to thirty months. Defendant appeals.

L

[1] Defendant has petitioned our Court for writ of certiorari out of
precaution that her right to appeal was not preserved. We have
reviewed the record and believe Defendant’s right to appeal in this
matter is preserved. Defendant timely filed a written notice to appeal
the denial of her motion to suppress. On 28 October 2009, the trial
court accepted Defendant’s plea agreement with the State. At the plea
hearing, both Defendant’s counsel and the trial court indicated
Defendant would be appealing the denial of the motion to suppress.
On 3 November 2009, judgment was entered. At the sentencing hear-
ing, the State, Defendant’s counsel, and the trial court all proceeded
as if Defendant had properly entered notice of appeal.

Because the transcript from the sentencing hearing does not
include an express statement of Defendant’s intent to appeal, we have
no way of knowing whether Defendant’s counsel gave oral notice of
appeal before transcription of the proceedings began. However, the
record reflects that the State, the trial court, and Defendant’s counsel
all proceeded as if proper notice of appeal had been properly noted.
Upon Defendant’s request, the trial court appointed the Appellate
Defender’s Office to represent her, and stayed the execution of judg-
ment pending resolution of the matter in the Court of Appeals. The
trial court stated in its Appellate Entries form that “[D]efendant has
given Notice of Appeal to the N.C. Court of Appeals,” and “ordered
that [Defendant] is allowed to appeal as an indigent.”

Where we presume the “regularity and correctness” of the actions
of the trial court unless the record proves otherwise, In re A.R.H.B.
& C.C.H.L., 186 N.C. App. 211, 219, 651 S.E.2d 247, 253 (2007), we do
not believe, on these facts, that the trial court’s finding that
Defendant gave notice of appeal is sufficiently contradicted by the
record. We therefore address the merits of Defendant’s appeal.

IL.

[2] Defendant first contends the trial court lacked competent evi-
dence to support Findings of Fact 4, 5, and 9, arguing that there was
no competent evidence to support them. As Defendant does not chal-
lenge the remaining findings of fact, they are binding on this Court.
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See Statev. Biber, ___N.C.__ ,_,_ SE2d__ _,  (No.423A10,
filed 16 June 2011) (“[W]hen, as here, the trial court’s findings of fact
are not challenged on appeal, they are deemed to be supported by
competent evidence and are binding on appeal.”).

Our standard of review for the denial of a motion to suppress is
as follows:

[T]he trial court’s findings of fact are conclusive on appeal if sup-
ported by competent evidence, even if the evidence is conflicting.
This Court must not disturb the trial court’s conclusions if they
are supported by the court’s factual findings. However, the trial
court’s conclusions of law are fully reviewable on appeal. At a
suppression hearing, conflicts in the evidence are to be resolved
by the trial court. The trial court must make findings of fact
resolving any material conflict in the evidence.

State v. McArn, 159 N.C. App. 209, 211-12, 582 S.E.2d 371, 373-74
(2003) (internal quotation marks and citations omitted). Moreover,

[a]ln appellate court accords great deference to the trial
court’s ruling on a motion to suppress because the trial court is
entrusted with the duty to hear testimony (thereby observing the
demeanor of the witnesses) and to weigh and resolve any con-
flicts in the evidence. Our review of a trial court’s denial of a
motion to suppress is strictly limited to a determination of
whether [its] findings are supported by competent evidence, and
in turn, whether the findings support the trial court’s ultimate
conclusion.

State v. Hernandez, 170 N.C. App. 299, 303-04, 612 S.E.2d 420, 423
(2005) (internal quotation marks and citations omitted).

In general, “[t]he scope of the detention must be carefully tailored
to its underlying justification.” Florida v. Royer, 460 U.S. 491, 500, 75
L. Ed. 2d 229, 238 (1983). This Court requires that “[t]he stop . . . be
based on specific and articulable facts, as well as the rational infer-
ences from those facts, as viewed through the eyes of a reasonable,
cautious officer, guided by his experience and training.” State
v. Watkins, 337 N.C. 437, 441, 446 S.E.2d 67, 70 (1994) (citing Terry
v. Ohio, 392 U.S. 1, 21-22, 20 L. Ed. 2d 889, 906 (1968)). “A court must
consider ‘the totality of the circumstances—the whole picture’ in
determining whether a reasonable suspicion to make an investigatory
stop exists.” Watkins, 337 N.C. at 441, 446 S.E.2d at 70 (quoting
United States v. Cortez, 449 U.S. 411, 417, 66 L. Ed. 2d 621, 629 (1981)).
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In Finding of Fact 4, the trial court found that Sgt. Cass asked
Perez where they were coming from, and “Perez eventually stated
they were coming from Houston, Texas, even though they were trav-
eling south on the interstate.” However, Sgt. Cass knew that, because
Defendant and Perez were travelling south on I-77, it was illogical
that they would be travelling from Houston. Sgt. Cass testified at the
suppression hearing that when he sought clarification from Perez
about where their travel commenced, he

asked [Ms. Perez] where she was coming from and she said that
she had just flew [sic] out of Houston and not sure where she was
coming from. So I started asking her, I said, no, I mean like right
now, where are you coming from now? And she was making com-
ments like from Houston.

As Sgt. Cass testified, when Perez told him they were travelling from
Houston, he asked, “right now you're coming from Houston? And she
said yeah. I was like, Houston what? Houston, Texas. I'm like, you're
going south on 77, you know, Houston is on further south and you're
indicating that’s where you're coming from.”? Thus, competent evi-
dence supported the trial court’s finding that Perez told Sgt. Cass that
she and Defendant were coming from Houston, notwithstanding the
fact that they were travelling in a southerly direction.

While Defendant makes much of the fact that Perez did not even-
tually state that they were coming from Houston but, rather, did so
immediately, Defendant failed to demonstrate that the findings of fact
are not supported by the evidence. Defendant contends that by using
the word “eventually,” the trial court inaccurately implies a delay in
Perez’s response to the question. However, assuming arguendo that
the evidence does not support this temporal element included in
Finding of Fact 4, the finding of fact would still be supported by the
evidence that Perez had identified, whether eventually or immedi-
ately, a point of origin that not only rendered her and Defendant’s
route illogical, but also that contradicted the information provided to
Sgt. Cass by Defendant.

In contrast to the information provided by Perez, Defendant told
Sgt. Cass, as the trial court found in Finding of Fact 7, that “they were
coming from Kentucky.” The dissent stresses that both Perez and
Defendant told Sgt. Cass that Perez flew into Houston, that Defendant
met her there, and that Houston is where their trip began; Perez

2. Travel from Houston, Texas to Myrtle Beach, South Carolina as computed by
Mapquest.com and RandMcNally.com is not routed by way of I-77 South.
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admittedly did not know the origin of their travel that day. Therefore,
because Perez had initially told Sgt. Cass that she and Defendant were
coming from Houston “right now”, Perez and Defendant’s statements as
to the origin of their travel conflicted. Because the evidence supports
the trial court’s Finding of Fact 4 and Defendant demonstrates no prej-
udice related to the error alleged, this argument is overruled.

Defendant challenges the trial court’s Finding of Fact 5 which
states, “[t]hat during this conversation Perez could not articulate their
destination, even in general terms, even though she was driving the
vehicle. Perez further stated that she and the defendant were cousins.”

When Sgt. Cass asked Perez from where she and Defendant were
travelling, she told him that she had flown from Arizona to Houston,
Texas. But, other than her understanding that their ultimate destina-
tion was Defendant’s DJ gig, Perez was “unsure as to where she was
driving to.” Perez referred all questions to Defendant because she
asserted that she did not know the trip’s details. In fact, the most Perez
knew about their destination was that it was circled on Defendant’s
map. It is undisputed that Perez was the driver, and her inability to
approximate any ultimate geographic location is competent evidence
to support Finding of Fact 5. This argument is overruled.

Defendant also challenges the portion of Finding of Fact 9 that
she “produced driver’s licenses from the states of Arizona and Texas
and had indicated the car was owned by a friend of hers, that she
intended to purchase it.”

It is correct that Sgt. Cass testified that Defendant produced state-
issued identification cards, not driver’s licenses. The purpose of Defend-
ant’s producing documentation was to prove her identity to Sgt. Cass,
not to demonstrate that she was a licensed driver, as she was not
driving the SUV at the time of the stop. This discrepancy, however, is
inconsequential to the trial court’s consideration of the evidence and
to the outcome of this case. Therefore, the misstatement in Finding of
Fact 9 is de minimus, and this argument is overruled.

The fact that Defendant challenges the above-stated findings of
fact does not suggest that a material conflict in the evidence exists.
“[F]or purposes of section 15A-977(f), a material conflict in the evi-
dence exists when evidence presented by one party controverts evi-
dence presented by an opposing party such that the outcome of the
matter to be decided is likely to be affected.” State v. Baker, ___ N.C.
App. ___, ___, 702 S.E.2d 825, 831 (2010). As in Baker, where this
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Court held that “[t]he fact that defendant presented evidence is not,
and cannot, by itself, be dispositive of whether a material conflict in
the evidence existed,” id. at ___, 702 S.E.2d at 830 (emphasis added),
there is no material conflict in the evidence here, and the findings of
fact were supported by competent evidence.

I1I.

[8] Defendant concedes that the initial stop was lawful; thus, we do
not address the constitutionality of the traffic stop. Rather, Defendant
argues that the detention after Perez and Defendant’s identification
was returned was not supported by reasonable suspicion and there-
fore violated Defendant’s right under the Fourth Amendment to the
United States Constitution and Section 20 of Article I of the North
Carolina Constitution. We disagree.

“Once the original purpose of the stop has been addressed, there
must be grounds which provide a reasonable and articulable suspi-
cion in order to justify further delay. State v. Falana, 129 N.C. App.
813, 816, 501 S.E.2d 358, 360 (1998); see also Alabama v. White, 496
U.S. 325, 330, 110 L. Ed. 2d 301, 309 (1990) (“[T]he ‘totality of the cir-
cumstances—the whole picture[—]’ . . . must be taken into account
when evaluating whether there is reasonable suspicion.” (quoting
United States v. Cortez, 449 U.S. 411, 417, 66 L. Ed. 2d 621, 629
(1981)); accord State v. Watkins, 337 N.C. 437, 441, 446 S.E.2d 67, 70
(1994). “After a lawful stop, an officer may ask the detainee questions
in order to obtain information confirming or dispelling the officer’s
suspicions.” State v. McClendon, 350 N.C. 630, 636, 517 S.E.2d 128,
132 (1999) (citing Berkemer v. McCarty, 468 U.S. 420, 82 L. Ed. 2d 317
(1984)).

We must resolve whether the “totality of the circumstances” in the
case sub judice gave rise “to a reasonable articulable suspicion that
criminal activity was afoot” to justify Sgt. Cass’ extended detention of
Defendant. See State v. Myles, 188 N.C. App. 42, 47, 6564 S.E.2d 752, 756
(2008) (internal quotation marks and citations omitted). “To determine
reasonable articulable suspicion, courts view the facts through the
eyes of a reasonable, cautious officer, guided by his experience and
training at the time he determined to detain defendant.” Id. (internal
quotation marks and citation omitted).

Defendant attempts to support her argument that the trial court’s
findings of fact do not support its conclusions with our Court’s deci-
sions in Falana and Myles. We disagree.
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In Falana, a trooper observed a car weaving and suspected that
the driver was impaired. He detained the vehicle and noticed that the
driver breathed rapidly and hesitated to answer the trooper’s ques-
tion. The trooper also found it suspicious that the passenger did not
know whether he and the driver left New Jersey on Saturday or
Sunday. Falana, 129 N.C. App. at 814-15, 501 S.E.2d at 358-59. Our
Court held that these factors alone did not give rise to reasonable sus-
picion that criminal activity was afoot. Id. at 817, 501 S.E.2d at 360.

This Court’s determination in Myles that the officer did not have
reasonable suspicion to support an extended detention of a motorist
and his passenger is also distinguishable. See Myles, 188 N.C. App. at
51, 654 S.E.2d at 758. Upon stopping a vehicle for suspected impaired
driving, the officer did not smell alcohol. Id. at 43, 6564 S.E.2d at 753.
When he asked for the driver’s license and registration, the officer
learned that the vehicle had been rented and then asked for the pas-
senger’s license because the rental agreement was in his name. Id.
After the license check, the officer issued a warning ticket, then
asked the driver to step out of the vehicle, and spoke to the passen-
ger and driver separately. Id. at 43, 664 S.E.2d at 753-54. He noticed
that both were extremely nervous and gave different dates for the
rental car to be returned. Id. at 43-44, 6564 S.E.2d at 753-54. The offi-
cer had testified, however, that he did not believe the driver was
impaired, the driver’s license check revealed no outstanding viola-
tions, and he found nothing suspicious about the overdue rental car.
Id. at 47-48, 654 S.E.2d at 756. Thus, the detention was not supported
by reasonable suspicion. The sole basis for the officer’s suspicion
that criminal activity was afoot was the nervousness of the driver and
the defendant, and we announced that nervousness cannot be the
sole factor supporting reasonable suspicion. See id. at 50, 654 S.E.2d
at 757-58 (“Although our Supreme Court previously has stated ner-
vousness can be a factor in determining whether reasonable suspi-
cion exists our Supreme Court has never said nervousness alone is
sufficient to determine whether reasonable suspicion exists when
looking at the totality of the circumstances.”).

Unlike Falana and Myers, several factors permitted Sgt. Cass to
form reasonable suspicion: (1) he stopped the SUV, in which
Defendant was a passenger, because it “appeared to [have] illegally
tinted windows”; (2) the driver, Perez, did not know the name of the
city from which the pair travelled nor any details about their destina-
tion; (4) Perez and Defendant were travelling on I-77 purportedly
from Louisville, KY to Myrtle Beach, SC which is an indirect route; (5)
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Defendant initially stated that Perez was her cousin, but later stated
she and Perez “simply called each other cousins based on their close
and long term relationship”; and (6) while Perez told Sgt. Cass that
Defendant owned the SUV, Defendant stated that a friend of hers was
the owner, but that she intended to purchase it. While some of these
factors—such as the interstate driver’s complete unawareness as to
where she was bound and the dubious route given—are more weighty
than others—such as the initially imprecise information as to vehicle
ownership and the women’s relationship, which was later amended
with corrective details—the totality of the circumstances reveals a
muddled story imbued with uncertainties and inconsistencies.

We conclude that the extended detention was supported by
reasonable articulable suspicion. Sgt. Cass testified that

Ms. Perez’ inaccurate, or not inaccurate, but unknown story loca-
tions of where she was coming from and going to; the conflict in
the stories of being family; the third party vehicle at that point,
that the owner was not present at that time; the dark tinted win-
dows which a lot of times are used to try to conceal the identity
of the people going up and down the interstate of drug couriers
or money launderers.

Courts often consider the risk to law enforcement officers and their
ability to discern factors suggesting that drug activity may be afoot.
In forming reasonable suspicion, one factor that law enforcement
officers are permitted to consider is tinting on vehicle windows.
There are many cases which address the risk that tinting poses to offi-
cer safety, see United States v. Stanfield, 109 F.3d 976, 981-82 (4th
Cir. 1997) (“[O]fficers face an ‘inordinate risk’ every time they
approach even a vehicle whose interior and passengers are fully visi-
ble to the officers, [and] the risk these officers face when they
approach a vehicle with heavily tinted windows is, quite simply, intol-
erable.” (citation omitted)).

Sgt. Cass stopped Perez and Defendant because the vehicle in
which they rode had tinted windows in violation of state law, see N.C.
Gen. Stat. § 20-127(b), (d) (2009), and cited Perez for the violation.
Further, Perez and Defendant gave conflicting statements about the
origin of their travel; Perez told Sgt. Cass that Defendant, with whom
she had a “close and long term relationship” as the trial court found
in Finding of Fact 8, was the owner of the SUV, while Defendant
stated that although she intended to purchase the vehicle, it actually
belonged to a friend, as the court found in Finding of Fact 9. Perez did
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not know the pair’s purported destination, and their choice of route
on I-77 South seemed incongruous with travel to Myrtle Beach from
either Houston or Louisville. Sgt. Cass had the opportunity to estab-
lish reasonable suspicion that criminal activity was afoot, and the
trial court made findings of fact and conclusions of law supported by
competent evidence.

While the trial court made no findings of fact about either Perez
or Defendant’s nervousness, Perez can be heard on the audio from
Sgt. Cass’ patrol vehicle stating she was nervous. However, the trial
court’s findings of fact demonstrate that Defendant and Perez pro-
vided Sgt. Cass with information, or a lack thereof, including various
inconsistencies therein, which objectively created a reasonable sus-
picion. The trial court stated in Finding of Fact 4 that “Perez eventu-
ally stated they were coming from Houston, Texas, even though they
were traveling south on the interstate,” and in Finding of Fact 5 the
court found that “Perez could not articulate their destination, even in
general terms, even though she was driving the vehicle.” The fact that
a driver has absolutely no idea where she is headed is markedly dif-
ferent from the Falana confusion over which day a trip began on. In
Finding of Fact 7, the trial court found that “Ms. Williams stated they
were coming from Kentucky and headed to Club Kryptonite in Myrtle
Beach.” Perez and Defendant’s statements are inconsistent. Further,
in Finding of Fact 5, the court found that “Perez further stated that
she and the defendant were cousins. In Finding of Fact 8, the court
found that “[w]hen asked[,] Williams said that Perez was her cousin
and claimed a familial relationship initially, but then later stated they
simply called each other cousins based on their close and long term
relationship.” The trial court’s findings of fact demonstrate totality of
the circumstances characterized by uncertainties and inconsistences,
which are supported by competent evidence and further support the
trial court’s conclusion that reasonable suspicion justified Defend-
ant’s extended detention. Therefore, we affirm.

Affirmed.
Judge BRYANT concurs.

Judge McGEE dissents.
McGEE, Judge, dissenting.

I respectfully dissent from the majority holding because I do not
believe the trial court’s findings of fact support a conclusion that
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Sergeant Cass had a reasonable suspicion sufficient to detain Defend-
ant after the issuance of a warning citation for tinted windows.

At the suppression hearing, the trial court made the following
relevant findings of fact:

2. That about 10:55 AM [Sgt. Cass] observed a white SUV with
what appeared to be illegally tinted windows, at which time he
initiated a traffic stop.

3. Sgt. Cass approached the vehicle and spoke with the occu-
pants briefly, then asked the driver, later identified as [Ms.] Perez,
to step out of the vehicle.

4. The officer had [Ms.] Perez step to the front of his vehicle and
asked where they were coming from. [Ms.] Perez eventually
stated they were coming from Houston, Texas, even though they
were traveling south on the interstate.

5. That during this conversation [Ms.] Perez could not articulate
their destination, even in general terms, even though she was
driving the vehicle. [Ms.] Perez further stated that she and
[Defendant] were cousins.

6. Sgt. Cass then spoke with the passenger, later identified as
[Defendant], who was still seated in the vehicle.

7. During this conversation [Defendant] stated they were coming
from Kentucky and headed to Club Kryptonite in Myrtle Beach.

8. When asked[,] [Defendant] said that [Ms.] Perez was her
cousin and claimed a familial relationship initially, but then later
stated they simply called each other cousins based on their close
and long term relationship.

9. [Defendant] produced driver’s licenses from the states of
Arizona and Texas and had indicated the car was owned by a
friend of hers, that she intended to purchase it. The officer then
at 11:04 AM told [Ms.] Perez that she was going to get a warning
ticket, at which time she was seated in the vehicle.

IR

I disagree with the majority concerning the relevance of the trial
court’s errors in its findings of fact.
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A.

First, the trial court, by determining in Finding of Fact 4 that
Ms. Perez only “eventually” stated that she was coming from
Houston, suggests it found that Ms. Perez was being evasive or non-
responsive when she was asked where she was coming from. An
attempt to evade answering questions can be factored in a reason-
able suspicion analysis. State v. McClendon, 350 N.C. 630, 637, 517
S.E.2d 128, 133 (1999).

Sergeant Cass testified at the hearing as follows:

And [I] asked [Ms. Perez] where she was coming from and she
said that she had just flew out of Houston and not sure where she
was coming from. So I started asking her, I said, no, I mean like
right now, where are you coming from now? And she was making
comments like from Houston. I'm like, right now you're coming
from Houston? And she said yeah. I was like, Houston what?
Houston, Texas. I'm like, you're going south on 77, you know,
Houston is on further south and you're indicating that's where
you're coming from.

I had asked Ms. Perez where they were going and she said she
wasn’t sure, that she was going to DJ somewhere, speaking of
[Defendant], and she had it marked down on the map. So that’s
when I walked back up talking with [Defendant]. And [Defend-
ant] indicated they was [sic] going to Club Kryptonite, I believe is
the way that you say it, and showed me a map to Myrtle Beach
and then started asking me about directions on how to get there.

Q. Did you have a conversation at some point with [Defendant]
about where they were coming from?

A. [Sergeant Cass] Yes, I did earlier when she was showing me
the map.

Q. And what, if anything, did she indicate to you about where
they were coming from?

A. There [sic] were coming from I believe it was Louisville,
Kentucky. Yes, coming from Kentucky.
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Q. And what had Ms. Perez told you about where they were com-
ing from?

A. She didn’t know.
THE COURT: Well, I thought you said Houston, Texas.

[Sergeant Cass]: That’s what she originally said, that she had
flown into Houston. And when I started saying Houston is here,
you know, you're coming south, she couldn’t tell me where she
was coming from.

Sergeant Cass was asked at the hearing:

[I]sn’t it correct that Ms. Perez told you right to begin with that
she had come from Houston, and later on when you were talking
to her in the side of the road and you asked her where she had
come from and she said she had flown in from Houston?

Sergeant Cass answered: “That is correct.”

Sergeant Cass’s undisputed testimony was that Ms. Perez initially
told him she had flown into Houston, and that was where she was
coming from. Upon further questioning by Sergeant Cass, Ms. Perez
told him that she did not know where she and Defendant were driving
from, or where they were headed, because Ms. Perez was unfamiliar
with the geography of the area since she had only ever traveled to
Tucson, Houston, and California. Ms. Perez said that Defendant had
picked her up at the airport in Houston and that she (Ms. Perez) was
driving Defendant to a club where Defendant was going to DJ a show.
Ms. Perez told Sergeant Cass that she simply drove where Defendant
told her to go, and that Defendant had the trip mapped out. When
Sergeant Cass asked Defendant the same questions, Defendant told
Sergeant Cass they were coming from Louisville, Kentucky, and were
on their way to Myrtle Beach, South Carolina. Defendant showed
Sergeant Cass a map and asked for help in determining the best route
to Myrtle Beach.

To the extent the trial court’s finding of fact indicated Ms. Perez
“eventually” told Sergeant Cass that she and Defendant were coming
from Houston, it is not supported by the evidence presented at the
hearing. There is no competent evidence in the record to support the
trial court’s finding that, when Sergeant Cass asked Ms. Perez where
she was coming from, Ms. Perez “eventually stated they were coming
from Houston, Texas.” (Emphasis added).
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The majority states that this error is not prejudicial, as “the
finding of fact would still support the belief that Perez had identified,
whether eventually or immediately, a point of origin that not only ren-
dered her and Defendant’s route illogical but also contradicted the
information provided by her passenger.” There is no dispute that if
Defendant and Ms. Perez were heading directly from Houston to
Myrtle Beach, their route on Interstate 77 South would be “illogical.”
I have no quarrel with Sergeant Cass’s testimony that he was initially
suspicious of Ms. Perez’s claim that she and Defendant were coming
directly from Houston. As Sergeant Cass’s own statements on the
video show, however, this initial suspicion was alleviated.

Sgt. Cass: That was what was throwing me off awhile ago. 1 was
like that ain’t makin’ sense. You don’t even know where you are
at here. (Emphasis added).

Ms. Perez: Yeah, and then [Defendant is] like just drive me and I
don’t know. I haven’t been out of . . . I only went to Houston . . . I
only went to California . . . [flrom Tucson, I've only been to
California and to Houston.

Sgt. Cass: Right.

Ms. Perez: And that’s my only places I've been, anywhere.
Everything’s new to me right here.

Ms. Perez told Sergeant Cass right away that she did not know the
details about the trip because it was Defendant’s “gig” and this was
only the second trip Ms. Perez had ever taken outside Arizona—and
the first to the Southeast. Ms. Perez told Sergeant Cass that Defend-
ant had a map with their destination circled, and that Defendant was
the one who knew the details about the trip. Ms. Perez just drove
where Defendant instructed her to drive. Defendant’s statements to
Sergeant Cass did not contradict Ms. Perez’s. In fact, they corrobo-
rated what Ms. Perez was stating: Defendant was headed to a “gig,”
Defendant did have a map with their destination, and Defendant was
able to tell Sergeant Cass the details of their trip. I do not believe the
majority’s statement that Ms. Perez “had initially told the officer that
she was coming from Houston right now” is supported by the record.
Ms. Perez never stated that she was coming from Houston “right
now,” only that she came from Houston. As was later clarified, so far
as driving Defendant was concerned, her trip originated in Houston.
Though Sergeant Cass’s initial confusion was understandable, subse-
quent events and his own testimony indicate that this confusion was
cleared up before he issued the warning citation.
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B.

The majority considers the error in the trial court’s ninth Finding
of Fact to be de minimis: “[Defendant] produced driver’s licenses
from the states of Arizona and Texas[.]” In fact, as Ms. Perez had indi-
cated, Defendant did not have a driver’s license. When asked for iden-
tification by Sergeant Cass, Defendant produced two identification
cards, not driver’s licenses. One was from Arizona, where both Ms.
Perez and Defendant indicated Defendant had lived for most of her
life, and the other was from Texas, where both Ms. Perez and
Defendant indicated Defendant had moved and was currently living.
No competent evidence exists supporting the trial court’s finding of
fact that Defendant produced driver’s licenses from two different
states. Having driver’s licenses from multiple states is a violation of
N.C. Gen. Stat. § 20-4.25 (2009).

C.

The majority holds that the trial court’s fifth Finding of Fact was
supported by competent evidence. The fifth finding states:

That during [the conversation between Sergeant Cass and Ms.
Perez,] [Ms.] Perez could not articulate [Ms. Perez’s and
Defendant’s] destination, even in general terms, even though she
was driving the [SUV].

As discussed above, Ms. Perez did not know the name of the last city
she and Defendant had been in, nor their destination. Ms. Perez, after
being asked by Sergeant Cass if the SUV was hers, answered: “No, it’s
[Defendant’s]. I'm driving for her because she doesn’t have a license
and she’s gonna go D.J. somewhere.” Sergeant Cass then asked where
they were coming from, and Ms. Perez responded: “From Houston. I
flied [sic] out because she wanted me to drive for her. So that’s why I
flew out because we're driving, umm, I'm not even sure where we're
driving to. Ask her because she knows everything because it’s her gig.”

Though Ms. Perez had already volunteered that she did not know
their destination, Sergeant Cass again asked her where she and
Defendant were heading. Ms. Perez again indicated that she was
uncertain, but that Defendant had a map with their destination cir-
cled. Sergeant Cass then questioned Defendant, who was still seated
in the SUV, about their trip, and Defendant stated that they were com-
ing from Louisville, Kentucky, and heading to Club Kryptonite in
Myrtle Beach, South Carolina. Defendant showed Sergeant Cass a
map, and asked him for directions.
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The competent evidence shows that, though Ms. Perez did not
know the name of their destination city, she told Sergeant Cass that
they were heading to a club where Defendant had a “gig,” and that
Defendant could provide more detailed information about their desti-
nation. The information provided by Ms. Perez was corroborated by
Defendant when Sergeant Cass questioned Defendant. I would hold
that the competent evidence does not support the trial court’s finding
of fact that Ms. Perez “could not articulate their destination, even in
general terms[.]” (Emphasis added).

IL.

I would note that subsequent to its denial of Defendant’s motion
to suppress, the trial court stated that “it was a close case.” The perti-
nent findings that support the trial court’s conclusion that Sergeant
Cass had a reasonable articulable suspicion to detain Defendant after
the issuance of the warning citation are: (1) Sergeant Cass stopped the
SUYV, in which Defendant was a passenger, because the SUV “appeared
to [have] illegally tinted windows.” (2) Ms. Perez, who was driving, did
not know the name of the destination city for that day’s drive. (3)
Defendant initially stated that Ms. Perez was her cousin, but later
stated she and Ms. Perez “simply called each other cousins based on
their close and long term relationship.” (4) Defendant stated the SUV
was owned by a friend of hers, but she intended to purchase it.

I do not include the trial court’s finding that suggests Ms. Perez
only eventually told Sergeant Cass that she was coming from
Houston. I also do not include, as a supporting finding of fact, that
Defendant had two driver’s licenses—one from Arizona and one from
Texas. Most importantly, Sergeant Cass never testified that the fact
Defendant had two identification cards from two different states con-
tributed to his belief that criminal activity may have been afoot.
Further, because the two identification cards were entirely consistent
with information provided by both Defendant and Ms. Perez con-
cerning Defendant’s prior and current residency, I do not find them
particularly relevant. Had Sergeant Cass testified to their relevance in
making his determination, and had Defendant produced two driver’s
licenses from different states, as the trial court erroneously found,
this evidence might have been entitled to more weight.

The majority includes added “findings” in its opinion that were
not made by the trial court. The trial court did not find that Ms. Perez
“did not know the name of the city from which the pair travelled[;]”
the trial court only found that Ms. Perez told Sergeant Cass that they
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came from Houston, which was corroborated by Defendant. The
majority seems to find some relevance in the fact that tinted windows
may pose a threat to officers, as tinted windows make it more diffi-
cult for officers to observe what is happening inside a vehicle when
they approach. While true, this fact has no relevance in the case
before us, and the trial court made no finding of fact related to this
danger. There is no evidence or testimony that Sergeant Cass ever felt
threatened. The trial court made no finding of fact involving Ms.
Perez’s statement that the SUV belonged to Defendant. Sergeant Cass
gave no testimony that he found this suspicious. No inference can be
made from the findings of fact that the trial court considered it sus-
picious that Ms. Perez, who had a “close and long term relationship”!
with Defendant, stated that Defendant “owned” the SUV whereas
Defendant stated that she was in the process of purchasing the SUV
from a friend. The trial court made no finding of fact that the route of
Defendant and Ms. Perez south on Interstate 77 was a “suspicious”
route to take from Kentucky to Myrtle Beach. Sergeant Cass never
questioned Ms. Perez or Defendant concerning this route, and never
testified that he found it even the least bit suspicious. Sergeant Cass
never raised the issue of this route at the suppression hearing, and
our Court does not make factual determinations. The majority further
discusses the purported “nervousness” of Ms. Perez in support of its
determination. Notably, the trial court made no finding of fact related
to Sergeant Cass’s testimony that, when Ms. Perez got into his cruiser,
“she then became very nervous and said that she was nervous
because of seeing cars getting hit on the TV[,]” and that she appeared
“fidgety.” I assume the trial court considered this testimony and
rejected it as having no relevance to its determinations. Further,
Sergeant Cass did not testify that Ms. Perez’s “nervousness” was a
basis for his suspicion. Sergeant Cass did not charge Ms. Perez with
any crime whatsoever—he only issued Ms. Perez a warning citation
for the tinted windows infraction.

The State argues that the case before us is factually analogous to
State v. McClendon, 350 N.C. 630, 517 S.E.2d 128 (1999), stating that
both cases “involved nervousness, vague and unreasonable travel
information, inconsistent stories and ownership of the vehicle by an
absent third party.” I first note that, though the State relies heavily on
the assertion that Ms. Perez was acting nervous during the stop, the
trial court made no finding of fact to support that assertion, and I find

1. Inote that the trial court did not find this “close relationship” as fact; the trial
court found as fact that Defendant had stated such.
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little evidence that would support such a finding. Therefore, it is
improper to consider any “nervousness” on the part of Ms. Perez.

Nor did the trial court find as fact that Defendant and Ms. Perez
gave inconsistent stories. The State argues that Defendant and Ms.
Perez gave inconsistent stories regarding their relationship to each
other, and the majority states that the trial court’s findings “demon-
strate a totality of the circumstances characterized by uncertainties
and inconsistencies[.]” However, the trial court made no finding that
Defendant’s “story” was inconsistent with Ms. Perez’s “story.” The
trial court merely found that Defendant first stated she and Ms. Perez
were cousins and later stated that they called each other cousins
“based on their close and long term relationship.” Ms. Perez gave the
exact same “story” to Sergeant Cass, though this is not mentioned in
the trial court’s findings of fact. See State v. Myles, 188 N.C. App. 42,
50-51, 6564 S.E.2d 752, 758 (2008).

Ms. Perez volunteered that she did not know the name of their
destination city, but told Sergeant Cass that Defendant did, and had
the destination circled on a map. When Sergeant Cass asked Defend-
ant their destination, she answered readily, and showed him the map
Ms. Perez had mentioned. Ms. Perez’s knowledge of the travel infor-
mation can reasonably be termed vague, but it does not appear to be
unreasonable, and the trial court made no such finding. Defendant’s
knowledge of their travel information was not vague. Defendant told
Sergeant Cass where they were driving from, that they were headed
to Myrtle Beach, showed him a map, and even asked for the
best route.

BLOC informed Sergeant Cass that the SUV was not stolen and
there was nothing otherwise suspicious about the SUV; and Sergeant
Cass testified he “knew that [Defendant] was . . . going to purchase the
vehicle from her friend.” There is nothing inherently suspicious about
a person driving a friend’s vehicle, especially when that person has
made arrangements to purchase the vehicle from the friend. I contrast
these facts to those in McClendon, upon which the State relies:

Trooper Lisenby lawfully stopped defendant and asked for his
driver’s license and registration. Defendant could not find the reg-
istration, and instead produced the title to the car. The title, how-
ever, was in the name of Jema Ramirez, instead of defendant’s
name. Trooper Lisenby was entitled to inquire further regarding
the ownership of the car to determine whether it was stolen. It
was defendant’s responses to questions asked during such inquiry
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that aroused Lisenby’s, and later Sergeant Cardwell’s, suspicions
that criminal activity was afoot.

Upon reviewing the evidence and the trial court’s findings, we
find several factors that gave rise to reasonable suspicion under
the totality of the circumstances. First, when asked who owned
the car, defendant said his girlfriend, but would not give Trooper
Lisenby her name. It was only after defendant had been asked
several times that he said his girlfriend “Anna” owned the car.
When Trooper Lisenby inquired “Anna?” defendant said “I think
so.” However, “Anna” was not the name listed on the title as the
owner of the car. Second, although defendant seemed unsure of
who owned the car, the address of the owner listed on the title
and the address on defendant’s driver’s license were the same,
which would seem to indicate that they both lived in the same
residence. Third, defendant was extremely nervous, sweating,
breathing rapidly, sighing heavily, and chuckling nervously in
response to questions. He also refused to make eye contact when
answering questions. We conclude that these facts, when viewed
in the totality of the circumstances, allowed the officers to form
a reasonable suspicion that criminal activity was afoot.

McClendon, 350 N.C. at 637, 517 S.E.2d at 133. I do not find the facts
in the present case to be analogous to those in McClendon; and the
facts in this case provide far less than those in McClendon in support
of a finding of reasonable suspicion.

I find that the facts in the present case are more analogous to
those in State v. Pearson, 348 N.C. 272, 498 S.E.2d 599 (1998); Myles,
188 N.C. App. 42, 654 S.E.2d 752; and Falana, 129 N.C. App. 813, 501
S.E.2d 358, where our appellate courts reversed the denial of the
defendants’ motions to suppress, and remanded for the trial courts to
vacate the judgments entered. The majority finds Falana and Myles
distinguishable. Our Court in Falana relied on Pearson in reaching its
holding. In Pearson, the following facts were relied upon to support
the officer’s reasonable suspicion:

[The officer] observed that the defendant was nervous and had a
rapid heart rate. . . . The defendant told Trooper Cardwell that he
had had little sleep the previous night. He said that he and his
fiancée had left the Charlotte area the day before and spent the
night at his parents’ home near the Virginia state line.

Trooper Cardwell next spoke with the defendant’s fiancée in the
defendant’s car while the defendant remained seated in the patrol
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car. She said that the couple had spent the previous night in New
York visiting the defendant’s parents. On each trip to and from the
defendant’s car, Trooper Cardwell looked into the car for drugs or
weapons. He saw nothing suspicious.

Pearson, 348 N.C. at 274, 498 S.E.2d at 599.

We cannot hold that the circumstances considered as a whole
warrant a reasonable belief that criminal activity was afoot or
that the defendant was armed and dangerous. The defendant was
stopped at 3:00 p.m. on an interstate highway. Both officers testi-
fied that he was polite and cooperative. He had a slight odor of
alcohol but not enough to be charged with driving while
impaired. This should not give rise to a reasonable suspicion of
criminal activity.

The nervousness of the defendant is not significant. Many people
become nervous when stopped by a state trooper. The variance in
the statements of the defendant and his fiancée did not show that
there was criminal activity afoot. The officers testified the defend-
ant was frisked because it was standard procedure to do so when
a vehicle is searched.

The officers had never before encountered the defendant. They
were not aware of any criminal record or investigation for drugs
pertaining to him. The defendant was polite and cooperative. The
bundle in his pants was not obvious and was not noticed by either
officer.

Id. at 276, 498 S.E.2d at 600-01. Unlike in the case before us, the
defendant in Pearson and his fiancée clearly gave conflicting state-
ments concerning where they had spent the previous night. The defend-
ant in Pearson was found to have been nervous and to have had a
rapid heart rate. Nervousness was not a factor in the trial court’s find-
ings of fact in the present case. As in Pearson, Sergeant Cass had no
outside information concerning Defendant or Ms. Perez to suggest
they might be involved in criminal activity. Sergeant Cass, though
making multiple trips between Ms. Perez and the SUV never noticed
any suspicious items on Defendant, on Ms. Perez, or in the SUV.

In Myles our Court held that signs of extreme nervousness—the
driver’s “heart was beating unusually fast[;]” and the driver “was
sweating profusely and wiped his hands on his pants, despite the fact
it was a cool day and [the officer] had the air conditioner running in
his car’—and arguably inconsistent stories given by the defendant
and his cousin, were not sufficient to give rise to a reasonable suspi-
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cion. Myles, 188 N.C. App. at 43-44, 50-51, 654 S.E.2d at 753-54, 58. In
rejecting the argument that contradictory statements existed, our
Court stated:

However, Gilmore’s [the arresting officer’s] testimony revealed
defendant and Croon’s [the defendant’s cousin’s] stories were not
contradictory. Gilmore testified as follows:

Q: But did you make an issue of the fact that the [rental] car was
late being turned in as being one of your concerns?

A: Yes, sir, I just asked [Croon]. I said the car was supposed to be
back yesterday, and he said well, he called and extended it, which
is nothing uncommon.

Q: And what did you discuss with [the defendant]?

A: ...Tlalso asked him as far as the extension on the rental agree-
ment. [Defendant] told me he had extended it until the following
Wednesday. . . . I believe that’s basically the gist of the conversa-
tion with him.

Q: And your basis for searching the car for the determination
you made to search the car was exactly what?

A: . .. [Croon] was asked how long they would be staying in
Fayetteville, he told me that—he initially told me about a week.
When he told me that, he kind of looked down. . . . And through-
out that conversation he told me that he was going to be looking
for employment there and he may be staying if he did find it.
When I questioned [the defendant] about the rental agreement as
far as the length of the stay and when the rental agreement or the
rental car was supposed to be turned back in, when he told
me—first he told me it was supposed to be back on Wednesday,
but then he told me he was supposed to stay for a week.

Thus, both [the] defendant and Croon told Gilmore the rental
agreement had been extended until the following Wednesday.
Croon told Gilmore initially they were staying in Fayetteville a
week but then later said he may stay longer if he found employ-
ment. [The defendant] corroborated Croon’s story by saying they
were “supposed to stay [in Fayetteville] for a week.”
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Id. at 50-51, 654 S.E.2d at 758. I find the “inconsistencies” argued by
the majority to be analogous to the “inconsistencies” argued and dis-
counted in Myles. Defendant and Ms. Perez stated they were cousins,
then clarified that they just called each other cousins. Ms. Perez
stated that they were coming from Houston, and that she did not
know their destination, but Defendant did. Defendant corroborated
this information through her own statements and actions. In the pres-
ent case, there was no finding of nervousness, much less a finding of
extreme nervousness, and only superficially contradictory state-
ments that were later clarified by subsequent events.

The first finding in support of the trial court’s conclusion was the
reason for the stop itself—Sergeant Cass “observed a white SUV with
what appeared to be illegally tinted windows.” When considered in
context, Ms. Perez’s uncertainty concerning their destination,
Defendant’s statement that she and Ms. Perez were cousins, immedi-
ately followed by her explanation that they were not actually related
by blood but were so close that they called each other cousins, the
fact that the SUV was owned by a third party, and the apparently “ille-
gally tinted windows,” do not support a conclusion that reasonable
suspicion existed that criminal activity might be afoot. When all of
the trial court’s relevant findings of fact are considered, I would
hold they do not support its conclusion that a reasonable suspicion
existed justifying the extended detention of Defendant. I would
reverse the trial court’s denial of Defendant's motion to suppress.
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GENE A. BARFIELD anD wirg, JUDY S. BARFIELD; STEVEN DOUGLAS MOSS AND
wIFE, LUANN PENNINGER MOSS; JOHNATHAN EDWARD HARDISON AND WIFE,
PAMELA B. HARDISON; anp WILLIAM R. COCHRAN anD wirg, VIKKI S.
COCHRAN, PraINTIFFs V. ELIEZER MARTY MATOS, DEFENDANT/THIRD-PARTY
PraiNTIFF v. COY L. McMANUS AND WIFE, MARGARET C. McMANUS; THE
REVOCABLE TRUST OF COY L. McMANUS, as AmENDED; THE REVOCABLE
TRUST OF MARGARET C. McCMANUS, As AMENDED; SCOTT WHITTLE AND WIFE,
ELISABETH R. WHITTLE; anp PAUL GAVRILYUK aAnD WiFE, ALENA 1. GAVRILYUK|,
THIRD-PARTY DEFENDANTS

No. COA10-1090

(Filed 16 August 2011)

1. Appeal and Error—scope of review—complex real estate
transaction with multiple orders

In a case involving a complicated set of real estate transac-
tions, restrictive covenants, multiple claims and orders, and a
prior appeal, the scope of review was limited to an order entered
on 4 August 2009 and not an order entered on 9 December 2008.

2. Appeal and Error—jurisdiction—first appeal interlocu-
tory—summary judgment while appeal pending—final
order

The trial court had jurisdiction to hear summary judgment
motion during the pendency of an appeal in that case where the
appeal was interlocutory and non-appealable. Furthermore, the
Court of Appeals had jurisdiction to hear an appeal from the sum-
mary judgment order where timely notice of appeal was given.

3. Appeal and Error—jurisdiction—notice of appeal

The appellate court did not have jurisdiction to review a 9
December 2008 summary judgment order where notice of appeal
was never given.

4. Appeal and Error—standard of review—summary judgment
—prior order with findings

The standard of review for an 8 April 2010 summary judgment
order was de movo, although complicated by a 4 August 2009
order. The 4 August order was for a permanent injunction after a
bench trial and included findings of fact. Those findings were
binding on appeal and only the conclusions were considered de
novo.
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5. Appeal and Error—notice of appeal not given—arguments
dismissed

Arguments as to the applicability of restrictive covenants
were dismissed for lack of a notice of appeal or grounds for
review by certiorari.

6. Appeal and Error—preservation of issues—Ilegal author-
ity—not presented

An argument concerning the application of restrictive
covenants was abandoned on appeal where no legal authority or
argument as to an abuse of discretion was presented.

7. Deeds—restrictive covenants—matter of record

The trial court properly granted summary judgment for the
third-party defendants, the McManuses, on a claim for negligent
misrepresentation in a restrictive covenants case. Mr. McManus
told Matos, the third-party plaintiff, that there were no restric-
tions on the property preventing farm use and Matos did not real-
ize that he was buying property subject to restrictions of any sort,
but the restrictive covenants were a matter of record which
should have been discovered by Matos’s attorney.

8. Deeds—restrictive covenants—breach of warranty claim

The trial court properly granted summary judgment dismiss-
ing a claim for breach of warranty of title arising from restrictive
covenants that were not discovered until after the sale of the land
but were of record.

Appeal by defendant/third-party plaintiff from order entered on
or about 8 April 2010 by Judge Timothy Lee Patti in Superior Court,
Mecklenburg County. Heard in the Court of Appeals 9 February 2011.

Bernhardt & Strawser, PA., by Scott I. Perle and Griffin,
Brunson & Wood, L.L.P., by N. Deane Brunson, for plaintiff
appellees.

Johnston, Allison & Hord, PA., by Patrick E. Kelly and
Kathleen K. Lucchesi, for defendant/third-party plaintiff
appellant.

Ferguson, Scarbrough, Hayes, Hawkins & DeMay, PA., by
James E. Scarbrough, for third-party defendant appellees.
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STROUD, Judge.

Third-party defendant appellees, the McManuses, argue that this
case arises from “two unintentional errors” made “by four honest
men: namely, McManus and his surveyor and Matos and his attorney.”
As a result of these unintentional errors, defendant/third-party plain-
tiff Eliezer Marty Matos (“Matos”) purchased land which was subject
to restrictive covenants without realizing that the land was restricted.
This is the unavoidable result of the rule established by Reed
v. Elmore, 246 N.C. 221, 98 S.E.2d 360 (1957) which has been criti-
cized by courts and commentators alike, but our courts are bound by
it as precedent. However, as Matos failed to appeal from the trial
court’s order addressing the disputed restrictions, we cannot address
Matos’ arguments as to Reed and the disputed restrictions.
Accordingly, we affirm the trial court’s orders granting a permanent
injunction in favor of plaintiffs and summary judgment, dismissing
Matos’s claims against the McManuses.

I. Background

This case arises from a rather complex series of real estate trans-
actions related to the subdivision of land originally owned by Coy L.
McManus and his wife, Margaret C. McManus (referred collectively as
“the McManuses”).

A. The Creation of Tract 7

The McManuses acquired a 34.523 acre tract of land (“the land”)
in 1965; approximately 7 acres of the land is located in Cabarrus
County and the rest is in Mecklenburg County. On 2 February 2001,
the McManuses each conveyed his or her interest in the land to their
revocable trusts, the Revocable Trust of Coy L. McManus, dated 2
October 2000 and the Revocable Trust of Margaret C. McManus, dated
2 October 2000 (“the McManus trusts”), but the deed to the McManus
trusts was recorded only in Cabarrus County and not in Mecklenburg
County. Thus, the record owner of the land in Mecklenburg County
remained the McManuses individually; the McManus trusts were the
record owners of the land in Cabarrus County.

In 2005, the McManuses decided to subdivide their land and sell
some of it. Mr. McManus had a surveyor prepare a map (“the first
map”) dividing the land into 9 tracts, numbered 1 through 9, although
the first map was never recorded. In April 2005, Mr. McManus put up
a “for sale” sign on the land, and Matos saw the sign and stopped to
talk to Mr. McManus about purchasing Tracts 8 and 9. Matos told Mr.
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McManus that he wanted to use the tracts as a farm, and Mr.
McManus told Matos that there were no restrictions on the land that
would prevent farm use.

On 26 May 2005, a new map was prepared (“the second map”) and
recorded with both the Cabarrus and Mecklenburg County Registers
of Deeds. Although the second map also subdivided the same 34.523
acres, the second map divided the land into only seven tracts instead
of nine. On the second map, the tracts which were designated as
Tracts 8 and 9 on the first map were combined into one tract, now
called Tract 7. Tracts 6 and 7 on the first map were combined into one
tract, designated as Tract 6.

B. The Contract with Matos

On 26 May 2005, the McManuses individually and Matos entered
into a contract for the sale of Tract 7, with an area of 12.458 acres, as
shown on the second map. It stated that Tract 7 was located entirely
in Mecklenburg County. The contract also included a provision that
there were no restrictions on the use of the property preventing
“[r]esidential or farm use.”

C. The Moss Deed and Restrictive Covenants

Prior to the closing of the sale of Tract 7 to Matos, on 16 June
2005, the McManuses individually, but not the McManus trusts, con-
veyed Tract 2 as shown on the second map to Steven Moss and his
wife Luann Moss. Tract 2 was located in both Mecklenburg and
Cabarrus counties. The Moss deed was recorded in Cabarrus County
on 16 June 2005 and in Mecklenburg County on 21 June 2005. The
Moss deed included restrictive covenants applicable to Lots 1
through 7 of the second map, identified by reference to the plat
recorded at map book 46, Page 92 in Cabarrus County and map book
43, page 685 in Mecklenburg County. The restrictive covenants state
as follows, in pertinent part:

Tracts 1 through 7 shall be held, transferred, sold, conveyed and
occupied subject to the covenants and restrictions set forth all of
which shall run with the land and be binding on all persons owning
any right, title or interest in any of said parcels, their heirs, suc-
cessors and assigns, and shall inure to the benefit of, and be
enforceable by, each parcel owner.

The covenants generally include the following restrictions: (1) all
homes constructed on the property must be “stick built[;]” (2)
dwellings, outbuildings, and “any accessory feature to the dwelling or
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any other structure, including fencing and pools[,]” must be approved
in advance by “the then owners of tracts 1 and 2 together with Mr. or
Mrs. Coy L. McManus or the assignee of Mr. or Mrs. McManus([;]” (3)
only one residence can be constructed on each tract, with at least
3000 square feet of heated floor space; (4) exterior finishes shall be
“brick veneer, stone, cedar shakes, cement siding, Hardie plank or
other approved pre-finished sidings;” (5) “flared end concrete pipe”
must be used with gravel driveway before a house is built; (6) no
chain link fences are permitted and other approved fencing shall not
be located closer to the front of the house than the rear exterior wall;
(7) “[i]llegal, noxious, and/or harmful” activities are prohibited; and
(8) the covenants may be amended by a majority vote of tract owners,
but any amendment must be approved by either Mr. or Mrs. McManus
“for so long as they shall own property on Ben Black Road, McManus
Road, or Belt Road.”

D. The First Matos Deed

On 14 July 2005, the McManuses individually, but not the
McManus trusts, conveyed Tract 7 to Matos by a general warranty
deed prepared by Matos’ attorney, William Hamel. Mr. Hamel per-
formed the title search in Mecklenburg County but failed to discover
the restrictive covenants contained in the Moss deed. In his deposi-
tion, Mr. Hamel admitted that he should have found these restrictions
but the person doing the title search failed to read or obtain a copy of
the entire Moss deed. No restrictive covenants are specifically men-
tioned in the Matos deed, although the deed did state, in pertinent
part, as follows:

Title to the property hereinabove described is subject to the fol-
lowing exceptions:

The lien of all valid and enforceable easements, rights-of-way,
restrictions, covenants, conditions, and restrictions of record,
except, however, this instrument does not reimpose any of the same.

The Matos deed was also executed by Matos as grantee.
E. Deeds of Other Tracts

On 16 November 2005, the McManuses individually and as
trustees of the McManus trusts conveyed Tract 1 to Gene and Judy
Barfield. Tract 1 is located in both Cabarrus and Mecklenburg coun-
ties, so this deed was recorded in both counties. The deed includes
the same restrictive covenants as the Moss deed. On 16 November
2005, the McManuses conveyed Tract 3 to Johnathan and Pamela
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Hardison. Tract 3 is located in both Cabarrus and Mecklenburg coun-
ties, so this deed was recorded in both counties. This deed includes
the same restrictive covenants as the Moss deed. On 5 December
2005, the McManuses deeded Tract 5 to William and Vikki Cochran.
Tract 5 is entirely in Mecklenburg County, and the deed was recorded
in Mecklenburg County only. This deed includes the same restrictive
covenants as the Moss deed. On 2 February 2006, the McManuses
deeded Tract 4 to James and Elisabeth Whittle. As Tract 4 is in both
counties, the deed was recorded in both counties, and this deed also
includes the same restrictive covenants as the Moss deed. On 13 June
2007 the McManuses conveyed Tract 6 to Pavil and Alena Gavrilyuk.
As this tract is entirely in Mecklenburg County, the deed was
recorded in Mecklenburg County only and it includes the same
restrictive covenants as the Moss deed. Thus, the deeds for tracts
one, three, four, five, and six included the same restrictive covenants
as the Moss deed.

F. The Third Map and the Second Matos Deed

On 27 October 2005, a revised survey of the entire subdivision
was recorded in both Mecklenburg County, at map book 47, page 101
and Cabarrus County, at map book 44, page 626 (“the third map”). The
third map established new boundaries for Tracts 1 and 7, carving out
a 1.447 acre portion of Tract 1 as shown on the second map and
adding this portion to the land Matos had already purchased, Tract 7.
The enlarged and newly constituted Tract 7 is located in both
Cabarrus and Mecklenburg counties. On 24 August 2006, the
McManuses individually and the McManus trusts conveyed the 1.447
acre tract as shown on the third map to Matos by a general warranty
deed which was recorded in both counties. This deed did not specifi-
cally reference any restrictions, but just as the first Matos deed,
stated as follows:

Title to the property hereinabove described is subject to the fol-
lowing exceptions:

The lien of all valid and enforceable easements, rights-of-way,
restrictions, covenants, conditions, and restrictions of record;
except, however, this instrument does not reimpose any of
the same.

G. The Dispute

In July of 2007, Matos began installing “barbed wire fencing on
his property to contain his cows and horses.” On 16 August 2007,
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plaintiffs’ counsel sent a letter to Matos, notifying him that his fence
was in violation of the restrictive covenants and asking him to “cease
and desist” from installing the fencing and to remove the fence posts
already installed by 27 August 2007; Matos instead “completed con-
struction of the fencing.”

On 9 October 2007, Gene and Judy Barfield, Steven and Luann
Moss, Johnathan and Pamela Hardison, and William and Vikki
Cochran (referred to collectively as “plaintiffs”) filed a complaint
against Matos for breach of the restrictive covenants, and requesting
preliminary and permanent injunctive relief. On 4 January 2008,
Matos filed his answer, denying plaintiffs’ claims, raising several
defenses, and making counterclaims for (1) a declaratory judgment
that “both the 12.45 acre and 1.47 acre tracts conveyed to him by the
McManuses are free and clear of the Restrictions[;]” and (2) for “equi-
table reformation of the Deed and/or maps of record to reflect the
original intent of the McManuses and Matos that the Matos properties
be free of the Restrictions.” On or about 28 January 2008, plaintiffs
filed a motion to dismiss Mato’s counterclaims pursuant to N.C. Gen.
Stat. § 1A-1, Rule 12(b)(6) and (7). On or about 29 February 2008,
Matos filed a motion to further amend his answer and counterclaim
and to join necessary parties.

On 5 March 2008, the trial court entered an order granting plain-
tiffs’ motion for a preliminary injunction and Matos’ motion to join
additional necessary parties, the McManuses and the McManus
trusts, as well as the Whittles and the Gavrilyuks, who had purchased
tracts of the subdivision after Matos’ second deed. Pursuant to that
order, on 4 April 2008, Matos filed an amended answer including
his counterclaims and third-party claims against plaintiffs, the
McManuses, and the McManus trusts for (1) declaratory judgment (2)
reformation, (3) recession, (4) negligent misrepresentation, and (5)
breach of warranty. On 16 June 2008, plaintiffs filed a motion to dis-
miss and strike defendant’s counterclaims and asserting crossclaims
for breach of covenant and negligent misrepresentation against
the McManuses, and the McManus trusts.! On 19 June 2008, the
McManuses and the McManus trusts, as third-party defendants, filed
their answers to defendants’ third-party claims, which included a

1. Although, Matos, in his answer and third-party complaint, and plaintiffs in
their crossclaims, included the Whittles and the Gavrilyuks as third-party defendants,
neither makes any allegations against these parties and these claims are restricted to
third-party defendants the McManuses and the McManus trusts. Matos in his answer
states that the Whittles and Gavrilyuks had been named as third-party defendants
“solely to put them on notice of the pending action and because they have been
deemed by the Court to be necessary parties in this action.”



IN THE COURT OF APPEALS 31

BARFIELD v. MATOS
[215 N.C. App. 24 (2011)]

motion to dismiss pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6),
and raised the affirmative defenses of contributory negligence, “cure
of title by covenator[,]” failure to mitigate damages, and estoppel and
waiver. On 16 July 2008, the McManuses and the McManus trusts, as
third-party defendants, filed their answers to plaintiffs’ crossclaims,
raising the affirmative defenses of contributory negligence, estoppel
and waiver, and lack of standing.

On 16 October 2008, plaintiffs filed a motion for partial summary
judgment on Matos’ counterclaims for declaratory judgment, refor-
mation, and rescission; this motion was heard by the Honorable
Robert C. Ervin on 10 November 2008. On 3 November 2008, the
McManuses and the McManus trusts filed a motion for summary judg-
ment as to Matos’ third-party claims and plaintiffs’ crossclaims. On
24 November 2008, plaintiffs filed a motion for permanent injunction
and release of bond. On 4 December 2008, the McManuses’ motion for
summary judgment and plaintiff’s motion for permanent injunction
and release of bond were scheduled for hearing before the Honorable
Robert P. Johnston. However, Judge Ervin had not yet ruled upon
the matters from the 10 November 2008 hearing. Judge Johnston
entered a consent order which held that the McManuses’ “Motion for
Summary Judgment and Plaintiffs’ Motion for Permanent Injunction
and Release of Bond shall be held in abeyance by the Court until such
time as the Partial Summary Judgment Order has been entered by
Judge Ervin and, after entry of such Order, the parties may re-calen-
dar these motions.” The partial summary judgment order referenced
by the consent order is the 9 December 2008 order, in which Judge
Ervin granted partial summary judgment in favor of plaintiffs, order-
ing that plaintiffs were entitled to judgment as a matter of law that
the restrictive covenants applied to the Matos properties. The trial
court also dismissed Matos’s counterclaims for declaratory judgment,
reformation, and rescission of the Matos deeds. No notice of appeal
has ever been filed as to this order.

The trial court entered an order for permanent injunction on
4 August 2009, which contains detailed findings of fact regarding the
restrictive covenants and ordered Matos to “remove any and all struc-
tures, including without limitation fencing, on either the First Matos
Property or the Second Matos Property which have been constructed
in violation of the terms and conditions of the Restrictions.”? On 11

2. The order also provided that the parties agreed that the fencing would remain
in place pending appeal, “with the understanding that Defendant Matos will take no
further action to develop his Property in violation of the Restrictions during the pen-
dency of the appeal.”
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August 2009, Matos filed a notice of appeal from the 4 August 2009
order; this appeal was ultimately dismissed as interlocutory by this
Court on 3 August 2010, in Barfield v. Matos, ___ N.C. App. ___, 698
S.E.2d 556, 2010 N.C. App. LEXIS 1423, at *9-10 (N.C. App. Aug. 3,
2010) (unpublished) (“Here, the trial court awarded partial summary
judgment for Plaintiffs and entered an order for permanent injunction.
The trial court’s order for partial summary judgment only disposed of
Defendant’s counterclaims for declaratory judgment, rescission, and
reformation. The record before us does not reflect any resolution of
Plaintiffs’ claims against Defendant for monetary damages, Plaintiffs’
crossclaims against the Third-Party Defendants seeking monetary
damages for alleged breach of covenant and negligent misrepresenta-
tion, or Defendant’s crossclaims against the Third-Party Defendants
also seeking monetary damages for alleged breach of warranty and
negligent misrepresentation. Based on the record before this Court,
these actions remain before the trial court for further disposition, and
thus, the trial court’s order for permanent injunction is interlocu-
tory.”) (“the first appeal”).

While the prior interlocutory appeal was pending before this
Court, on 30 March 2010, the trial court heard the McManuses’ motion
for summary judgment, which had been “held in abeyance” by the 4
December 2008 consent order. In that motion, the McManuses
requested dismissal of Matos’ claims for negligent misrepresentation
and breach of warranty and the plaintiffs’ crossclaims for breach of
covenant and negligent misrepresentation. The trial court executed
an order granting the McManuses’ motion for summary judgment on
8 April 2010 and, on 26 April 2010, Matos filed notice of appeal from
“the Order for Summary Judgment entered on April 8, 2010[.]” On or
about 3 June 2010, Matos filed a “notice of voluntary dismissal with-
out prejudice pursuant to Rule 41 of his claims in this action against
Third Party Defendants Scott Whittle, Elizabeth R. Whittle, Paul
Gavrilyuk and Alena Gavrilyuk.” On 5 August 2010, plaintiffs filed a
notice of voluntary dismissal of their “claim for damages against
[Matos] and its [sic] crossclaims against [the McManuses and the
McManus trusts.]

II. Scope of review

[1] Although not addressed by any of the briefs, we must first con-
sider the proper scope of this appeal. Matos’ issues on appeal as
noted in his brief specifically relate to (1) the 9 December 2008 order
for partial summary judgment; (2) the 4 August 2009 order granting
permanent injunction; and (3) the 8 April 2010 order for summary
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judgment in favor of the McManuses.? Yet, Matos has appealed only
one order: the 8 April 2010 summary judgment order, which granted
summary judgment in favor of the McManuses. We noted in the first
appeal that Matos appealed from the “Order for Permanent Injunction
and Release of Bond entered on July 24, 2009” but did not appeal the
9 December 2008 partial summary judgment order, which concluded
“as a matter of law that the relevant restrictive covenants in this
action do apply to and encumber” all of Matos’ real property in dis-
pute in this action. See Barfield, 2010 N.C. App. LEXIS 1423, at *13
(unpublished). Thus, we did not consider the merits of the
9 December 2008 order in the first appeal. Matos gave his second
notice of appeal on 26 April 2010, but this notice of appeal did not
include the 9 December 2008 order. The notice of appeal also did not
include the 4 August 2009 order granting permanent injunction,
which was the subject of the first appeal, but that appeal was still
pending at the time; the opinion was filed on 3 August 2010. Because
notice of appeal is a jurisdictional requirement, we must determine
which issues we have jurisdiction to consider.

A. Petition for Certiorari

In recognition of the problem caused by the lack of a notice of
appeal from the 4 August 2009 order, on 13 October 2010, Matos filed
a petition for writ of certiorari requesting that we “reconsider on the
merits Appellant Matos’ appeal in No. 09-1711 at the same time it con-
siders Appellant Matos’ appeal in No. COA 10-1090.” Matos notes that
he timely filed notice of appeal from the 4 August 2009 order in the
first appeal, and that he timely filed notice of appeal from the 8 April
2010 order in this appeal. Although the text of Matos’ petition specif-
ically identifies these orders as the orders for which review is sought,
he attached as exhibits to the petition the 9 December 2008 order and
the 4 August 2009 orders as those for which review is sought. The
petition does not address why notice of appeal was never given, in
either appeal, as to the 9 December 2008 order.

Rule 21(a)(1) of the North Carolina Rules of Appellate Procedure
governs when we may grant review by certiorari:

3. We note that Matos identifies the orders by the date upon which they were exe-
cuted by the trial court instead of the date upon which they were filed. Pursuant to
N.C. Gen. Stat. § 1A-1, Rule 58 (2009), “a judgment is entered when it is reduced to
writing, signed by the judge, and filed with the clerk of court.” We have therefore iden-
tified the orders by the date of filing as the date of entry, except as to the 8 April 2010
order, because our record does reflect the date of filing of this order.
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The writ of certiorari may be issued in appropriate circumstances
by either appellate court to permit review of the judgments and
orders of trial tribunals when the right to prosecute an appeal has
been lost by failure to take timely action, or when no right of
appeal from an interlocutory order exists, or for review pursuant
to N.C.G.S. § 15A-1422(c)(3) of an order of the trial court denying
a motion for appropriate relief.

N.C.R. App. P. 21(a)(L).

Although we have no authority to “reconsider” the issues deter-
mined by this Court in the first appeal, as Matos requests, we believe
that the substance of Matos’ petition is a request to review the
4 August 2009 order for permanent injunction in this appeal. As noted
above, the first appeal was still pending when the second notice of
appeal was given, so no appeal was noticed as to the 4 August 2009
order in this appeal. We did not review the merits of the 4 August
2009 order in the first appeal as it was dismissed as interlocutory. We
believe that this falls within Rule 21(a)(1), as Matos lost his “right to
prosecute an appeal” as to the 4 August 2009 order “by failure to take
timely action” by filing a second notice of appeal as to the same
order. We therefore grant Matos’ petition for certiorari as to the
4 August 2009 order.

As noted above, the petition for certiorari includes as an attach-
ment the 9 December 2008 order as well, although the text of the peti-
tion does not address it specifically. The petition states that

Appellant Matos’ Petition for Writ of Certiorari arises as a result
of the North Carolina Court of Appeals’ dismissal on 3 August
2010 of Appellant Matos’ timely appeal from an Order entered by
Judge Robert C. Ervin in Mecklenburg County Superior Court on
4 August 2009 granting partial summary judgment in favor of the
Plaintiff and imposing a permanent injunction against Defendant/
Appellant Matos. The stated reason for the dismissal was that the
appeal was interlocutory.

Appellant Matos respectfully asks the Court in its discretion and
without prejudice to the Plaintiffs or Third Party Defendants to
allow him to bring to the Court for reconsideration on the merits
the issues arising from his appeal of the first Order entered on
4 August 2009.
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However, the petition later identifies Exhibit A to the petition as
“a copy of the Order entered by Judge Ervin sought to be reviewed|[,]
but Exhibit A includes two orders, the 9 December 2008 order and the
4 August 2009 order. The “Defendant/Appellant’s Notice of Appeal at
issue in this first appeal” is attached as Exhibit B, but this notice iden-
tifies only “the Order for Permanent Injunction and Release of Bond
entered on July 24, 2009 [sic]” and not the 9 December 2008 order. As
noted above, no notice of appeal was given as to the 9 December 2008
order in the first appeal. The petition does not state that Matos lost
his right to prosecute an appeal as to the 9 December 2008 order by
failure to take timely action, even if we construe the petition as
requesting review of the 9 December 2009 order. Therefore, Matos
has not shown any grounds permitting review by certiorari as to the
9 December 2008 order, and his petition is denied as to this order.

B. Appeal of 8 April 2010 Summary Judgment Order

[2] We first note that the trial court had jurisdiction to proceed with
hearing on the McManuses’ motion for summary judgment during the
pendency of the first appeal, which we determined was interlocutory
and non-appealable. We have stated that “[w]here a party appeals from
a nonappealable interlocutory order, however, such appeal does not
deprive the trial court of jurisdiction, and thus the court may properly
proceed with the case.” RPR & Associates, Inc. v. The University of
North Carolina, 153 N.C. App. 342, 347, 570 S.E.2d 510, 514 (2002),
appeal dismissed and disc. review denied, 357 N.C. 166, 579 S.E.2d
882 (2003). As all of the pending claims, crossclaims, and counter-
claims as to all parties have been disposed of either by order or by vol-
untary dismissal, the 8 April 2010 summary judgment order is a final
and appealable order. See Goodman v. Holmes & McLaurin Attorneys
at Law, 192 N.C. App. 467, 471, 665 S.E.2d 526, 530 (2008) (noting that
interlocutory orders are not immediately appealable but “[p]laintiff’s
voluntary dismissal of [the] remaining claim [did] not make the appeal
premature but rather ha[d] the effect of making the trial court’s grant
of partial summary judgment a final order[,]” and thus appealable.
(citation and quotation marks omitted)). Matos gave timely notice of
appeal as to the 8 April 2010 summary judgment order, so we have
jurisdiction to consider this portion of the issues on appeal.

C. 9 December 2008 Order for Partial Summary Judgment

[8] The 9 December 2008 order for partial summary judgment is the
most damaging order, from Matos’ legal perspective in this case, but
no appeal has ever been taken from this order.
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Compliance with Rule 3 is required for this Court to have juris-
diction to consider plaintiff’s appeal. See Bailey v. State, 353 N.C.
142 156, 540 S.E.2d 313, 322 (2000) (“In order to confer jurisdic-
tion on the state’s appellate courts, appellants of lower court
orders must comply with the requirements of Rule 3 of the North
Carolina Rules of Appellate Procedure.”) However,

we may liberally construe a notice of appeal in one of two
ways to determine whether it provides jurisdiction . . . . First,
a mistake in designating the judgment or in designating the
part appealed from if only a part is designated, should not
result in loss of the appeal as long as the intent to appeal from
a specific judgment can be fairly inferred from the notice and
the appellee is not misled by the mistake. Second, if a party
technically fails to comply with procedural requirements in filing
papers with the court, the court may determine that the party
complied with the rule if the party accomplishes the functional
equivalent of the requirement.

Dafford v. JP Steakhouse LLC
405 (2011).

N.C. App. ___, 709 S.E.2d 402,

) —— _

In the first appeal, we noted that we had no jurisdiction to con-
sider the 9 December 2008 order, as no notice of appeal had been
filed. See Barfield, 2010 N.C. App. LEXIS 1423, at *13 (unpublished).
We thus made no determination as to the 9 December 2008 order in
the first appeal. We are not prevented by the doctrine of the law of the
case from considering these issues, if properly presented to us in this
appeal. See Goetz v. North Carolina Dept. of Health & Human
Services, ___ N.C. App. ___, ___, 692 S.E.2d 395, 402-03 (“The law of
the case doctrine has been summarized as follows: The doctrine of
the law of the case generally prohibits reconsideration of issues
which have been decided by the same court, or a higher court, in a
prior appeal in the same case. Provided that there was a hearing on
the merits and that there have been no material changes in the facts
since the prior appeal, such issues may not be re-litigated in the trial
court or reexamined in a second appeal.”), disc. review denied, 364
N.C. 325, 700 S.E.2d 751 (2010). In addition, Matos’ proposed issues
on appeal do not clearly set forth the proposed issues on appeal we
should address as to the 9 December 2008 order, although several of
his proposed issues do mention this order. Specifically, Matos sets
forth two sets of proposed issues: the first, “with regard to the 24 July
2009 [sic] order” and the second, “with regard to the 27 April 2010
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[sic] order.” Perhaps Matos did not set forth proposed issues on
appeal with regard to the 9 December 2008 order, despite the fact that
several of the proposed issues refer to that order, because no notice
of appeal was filed as to this order. However, we do not have juris-
diction to consider an appeal as to the 9 December 2008 order as no
notice of appeal has ever been given. As discussed above, no grounds
for review of the 9 December 2008 by certiorari exist. Therefore, we
have no jurisdiction to review the 9 December 2008 order.

In conclusion, we have jurisdiction to review only the 4 August
2009 order for permanent injunction and release of bond and the
8 April 2010 summary judgment order.

III. Standards of Review

[4] Matos argues that our standard of review as to the 8 April 2010
summary judgment order is de novo, and this is correct, although the
true standard of review in this case is somewhat more complicated
because of the 4 August 2009 order.

We review a trial court’s order for summary judgment de novo to
determine whether there is a “genuine issue of material fact” and
whether either party is “entitled to judgment as a matter of law.”
Summey v. Barker, 357 N.C. 492, 496, 586 S.E.2d 247, 249 (2003)
(citing N.C.G.S. § 1A-1, Rule 56(c)).

Robins v. Town of Hillsborough, 361 N.C. 193, 196, 639 S.E.2d 421,
423 (2007). Further, the “evidence is viewed in the light most favor-
able to the non-moving party.” Sturgill v. Ashe Memorial Hosp., Inc.,
186 N.C. App. 624, 626, 6562 S.E.2d 302, 304 (2007) (citation and quo-
tation marks omitted), disc. review denied, 362 N.C. 180, 658 S.E.2d
662 (2008).

In his argument, Matos fails to recognize that the 4 August 2009
order granting permanent injunction is not a summary judgment
order, and it includes numerous findings of fact. “[W]here the trial
court decides questions of fact, we review the challenged findings of
fact and determine whether they are supported by competent evi-
dence. If we determine that the challenged findings are supported by
competent evidence, they are conclusive on appeal.” Calhoun v.
WHA Med. Clinic, PLLC, 178 N.C. App. 585, 597, 632 S.E.2d 563, 571
(2006) (citations omitted), appeal dismissed and disc. review
denied, 361 N.C. 350, 644 S.E.2d 5 (2007). As to the 4 August 2009
order, we also note that Matos does not argue that the findings are
not supported by competent evidence; he argues only that there were
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genuine issues of material fact as to some of the facts found by the
trial court. But the existence of a genuine issue of material fact is
irrelevant in the context of the trial court’s findings after a hearing on
the merits of plaintiffs’ claim for injunctive relief; the trial court con-
sidered the evidence and resolved any issues of fact as provided by
the findings of fact. Although all parties had requested trial by jury in
their pleadings, our record does not indicate that any party requested
jury trial upon any of the factual issues presented at the hearing
which resulted in the 4 August 2009 order. We have no transcript from
this hearing, and as best we can tell from the record, all parties con-
sented to a bench trial on the claim for injunctive relief, which nec-
essarily required the trial court to make findings of fact.4

When a jury trial is waived, the court’s findings of fact have the
force and effect of a verdict by a jury and are conclusive on appeal
if there is evidence to support them, even though the evidence
might sustain findings to the contrary. Knutton v. Cofield, 273
N.C. 355, 359, 160 S.E.2d 29, 33, and cases cited. There is no dif-
ference in this respect in the trial of an action upon the facts with-
out a jury under Rule 52(a)(1) and a trial upon waiver of jury trial
under former G.S. 1-185. Findings of fact made by the court which
resolve conflicts in the evidence are binding on appellate courts.

Blackwell v. Butts, 278 N.C. 615, 619, 180 S.E.2d 835, 837 (1971).

Therefore, the trial court’s findings of fact as contained in the
4 August 2009 order are binding upon this Court. We then may consider
de novo only whether the conclusions of law are supported by the find-
ings of fact, Calhoun, 178 N.C. App. at 597, 632 S.E.2d at 571, and
whether the trial court abused its discretion in granting injunctive relief.

A mandatory injunction may be an appropriate remedy to compel
removal of structures erected in violation of restrictive
covenants. Crabtree v. Jones, 112 N.C. App. 530, 534, 435 S.E.2d
823, 825 (1993), disc. review denied, 335 N.C. 769, 442 S.E.2d 514
(1994). The issuance of such an injunction depends upon the
equities of the parties and such balancing is clearly within the
province of the trial court. Id. “Whether injunctive relief will be
granted to restrain the violation of such restrictions is a matter
within the sound discretion of the trial court . . . and the appellate

4. We are also unable to determine from the record if a testimonial hearing was
held or if the court considered only the depositions and other documents presented to
the court. The order includes several findings which note that “Matos testified” and
“McManus testified” to certain facts, but we do not know if this testimony was from a
deposition or presented at the hearing.
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court will not interfere unless such discretion is manifestly
abused.” 20 Am. Jur. 2d Covenants, Conditions, and Restrictions
§ 313 (1965).

Buie v. High Point Associates Ltd. Partnership, 119 N.C. App. 155,
161, 458 S.E.2d 212, 216, disc. review denied, 341 N.C. 419, 461 S.E.2d
755 (1995).

IV. Substantive Analysis
A. Applicability of Restrictive Covenants to Matos property

[6] Matos first argues that the trial court erred as a matter of law in
its conclusion that the restrictive covenants apply to his property.
The trial court made this determination in the 9 December 2008 order
granting partial summary judgment. The trial court specifically
ordered “[t]hat the Plaintiffs are entitled to judgment as a matter of
law that the relevant restrictive covenants in this action do apply to
and encumber” the Matos property. The 4 August 2009 order repeats
this conclusion and also includes many findings of fact regarding the
deeds and restrictive covenants. Our Supreme Court in Reed v.
Elmore stated the following rule as to recorded restricted covenants:

if a deed or a contract for the conveyance of one parcel of land,
with a covenant or easement affecting another parcel of land
owned by the same grantor, is duly recorded, the record is con-
structive notice to a subsequent purchaser of the latter parcel.
The rule is based generally upon the principle that a grantee is
chargeable with notice of everything affecting his title which
could be discovered by an examination of the records of the
deeds or other muniments of title of his grantor.

246 N.C. 221, 231, 98 S.E.2d 360, 367 (1957) (citations and quotation
marks omitted).? Matos argues that Reed is not applicable to the facts
before us in determining whether the restrict covenants in the Moss
deed are applicable to his property, mostly based upon the errors in

5. Reed has been criticized in subsequent cases. See Gregory v. Floyd, 112 N.C.
App. 470, 476, 435 S.E.2d 808, 811-12 (1993) (stating that the rule in Reed “charges pur-
chasers with constructive notice of all that ‘could be discovered by a search of the
deeds and records, whether within the direct chain of conveyances or outside the
direct chain of conveyances. . . .['] When this requirement is considered with the rule
existent that deeds are construed as a whole and meaning is given to every part with-
out reference to formal divisions of the deed, it becomes obvious that the title
searcher is given an entirely impracticable and unreasonable task.” (quoting J.
Webster, Webster’s Real Property Law in N.C. § 503 at 687-88 (Hetrick and McLaughlin,
rev. ed. 1988)); Stegall v. Robinson, 81 N.C. App. 617, 620-21, 344 S.E.2d 803, 805-06,
disc. review denied, 317 N.C. 714, 347 S.E.2d 456 (1986). However, the rule in Reed is
still good law.
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recordation of the deeds as noted above. Yet, also as discussed above,
we do not have jurisdiction to review the trial court’s determination
that the restrictive covenants apply to the Matos property, in the
absence of a notice of appeal or grounds for review by certiorari.
Matos’ arguments as to the applicability of the restrictive covenants
are therefore dismissed.

B. 4 August 2009 Order for Permanent Injunction

[6] Matos argues that even if the restrictions apply to his property,
they “do not absolutely prohibit the construction of a fence. They do
state that if a fence or other structure is to be constructed, it must
first be approved by selected owners in the subdivision. Why only
owners of Tracts 1 and 2 should have veto authority is unclear . . ..”
He further argues that “[g]iven that Matos is operating a farm, complete
with livestock, under the Farm Program, he is obligated to have fenc-
ing—and not just any type of fencing, but barbed wire fencing or other
fencing adequate to contain horses, cows or other farm animals.”

As discussed above, Matos does not argue that any of the trial
court’s findings of fact are not supported by the evidence, and thus
they are binding on appeal. The trial court found that Matos “wanted
Tracts 8 and 9 consolidated to ensure the land would qualify for farm
use[.]” The trial court also found that

22. The Restrictions state in Paragraph 2 that, “No dwelling, out-
building or any accessory feature to the dwelling or any other
structure, including fencing and pools, shall be located and con-
structed upon any tract until the completed construction plans
(the “Plans”) are approved by the then owners of tracts 1 and 2
together with Mr. or Mrs. Coy L. McManus or the assignee of Mr.
or Mrs. McManus.”

23. The Restrictions state in Paragraph 3 that, “Only One resi-
dence shall be permitted on each tract and no residence shall be
constructed or permitted to remain on any tract unless it shall
have at least 3000 square feet of heated floor space.”

24. Defendant Matos is currently using the First and Second
Matos Properties as a farm. Defendant Matos has indicated a
desire in the future to subdivide his property, install an access
road, and develop high-end residential homes on not less than
one acre tracts.
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25. Defendant Matos has not submitted any Plans for construc-
tion on either of his tracts to any of the owners of Tract 1 or Tract
2 for approval. In July 2007, he installed barbed wire fencing on
his property to contain his cows and horses.

26. By letter dated August 16, 2007, counsel for the Plaintiffs,
Scott 1. Perle, notified Defendant Matos that he was in violation
of the Restrictions and demanded that he “cease and desist con-
struction of the fencing and remove the fence posts which have
already been installed” by August 27, 2007. Subsequently, Defend-
ant Matos completed construction of the fencing.

These findings of fact are binding, and Matos does not cite any
legal authority to support his argument that the trial court abused its
discretion by requiring removal of the barbed wire fencing, which had
not been pre-approved as required by the restrictions. As Matos has
failed to present any legal authority or argument as to an abuse of dis-
cretion, this argument is abandoned. See Holleman v. Aiken, 193 N.C.
App. 484, 508, 668 S.E.2d 579, 594 (2008) (“[P]laintiff has cited no
legal authority in support of her argument, and pursuant to North
Carolina Rule of Appellate Procedure 28(b)(6), it is deemed aban-
doned. See N.C.R. App. P. 28(b)(6).”).

C. 8 April 2010 Order for Summary Judgment
1. Negligent Misrepresentation

[7]1 Matos argues that the trial court erred by granting summary judg-
ment in favor of the McManuses on his claim for negligent misrepre-
sentation as there were genuine issues of material fact as to whether
Matos reasonably relied upon McManus' misrepresentations. As dis-
cussed above, the standard of review for this case is complicated by the
existence of an order which we have affirmed, and which does include
many findings of fact. The usual standard of review is a de novo deter-
mination of “whether there is a ‘genuine issue of material fact’ and
whether either party is ‘entitled to judgment as a matter of law.’”
Robins, 361 N.C. at 196, 639 S.E.2d at 423; Summey, 357 N.C. at 496, 586
S.E.2d at 249; N.C. Gen. Stat. § 1A-1, Rule 56(c). Yet, in this instance,
even if there was a dispute as to a material fact prior to the 4 August
2009 order, we must consider the facts as determined by that order. As
to any facts not determined by the 4 August 2009 order, we shall, as
usual for purposes of summary judgment review, consider the evidence
in the light most favorable to Matos as the party opposing summary
judgment. See Sturgill, 186 N.C. App. at 626, 652 S.E.2d at 304.
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In his fourth claim for relief in his third party complaint against
the McManuses, for negligent misrepresentation, Matos alleged that

36. In the course of the conveyance of properties to Matos, the
McManuses supplied information to Matos for purposes of guid-
ance and/or reliance.

37. The McManuses had a duty to accurately and truthfully con-
vey information and guidance, as owners of the Property, to
Matos as a prospective buyer of their property.

38. The McManuses failed to exercise that care and competence
in obtaining and communicating the information which Matos
was justified in expecting, including accurate information regard-
ing whether the property purchased by Matos would be subject to
certain restrictions including, but not limited to, restrictions on
its use as a farm and restrictions on subdividing.

39. The McManuses negligently provided false and misleading
information to Matos to the effect that the Property being pur-
chased could be used as a farm without restrictions.

40. The McManuses negligently provided false and misleading
information to Matos to the effect that there were no restrictions
on the ability of Matos to subdivide the First or Second Matos
Properties.

41. Matos justifiably relied on these misrepresentations to his
damage and detriment.

42. If and to the extent it were to be ultimately determined that
Matos is bound by restrictions on the Property, Matos is entitled
to damages from the McManuses for negligent misrepresentation,
including out-of-pocket losses and consequential damages in
excess of $10,000.00, the amount of damages to be proven at trial.

There was no dispute that Mr. McManus told Matos when he first
considered purchasing the property that there were no restrictions on
it preventing farm use. In addition, the trial court found in the
4 August 2009 order that “McManus testified that he did not intend to
impose Restrictions on the First Matos Property or the Second Matos
Property, notwithstanding the prior Moss Deed which states that
Tracts 1 through 7 are to be restricted.” Matos did not realize that he
was purchasing property which was subject to restrictions of any
sort, much less restrictions which would prevent his intended use of
the property as a farm.
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We have stated that

“ ¢

[t]he tort of negligent misrepresentation occurs when in the
course of a business or other transaction in which an individual
has a pecuniary interest, he or she supplies false information for
the guidance of others in a business transaction, without exercising
reasonable care in obtaining or communicating the informa-
tion.” ” Ausley v. Bishop, 133 N.C. App. 210, 218, 515 S.E.2d 72, 78
(1999) (emphasis added) (quoting Fulton v. Vickery, 73 N.C. App.
382, 388, 326 S.E.2d 354, 358 (citation omitted), disc. review
denied, 313 N.C. 599, 332 S.E.2d 178 (1985)); see also Driver
v. Burlington Aviation, Inc., 110 N.C. App. 519, 525, 430 S.E.2d
476, 480 (1993) (emphasis omitted) (“[i]n this State, we have
adopted the Restatement 2d definition of negligent misrepresen-
tation and have held that the action lies where pecuniary loss
results from the supplying of false information to others for the
purpose of guiding them in their business transactions”).

Pinney v. State Farm Mut. Ins. Co., 146 N.C. App. 248, 256, 552
S.E.2d 186, 191-92 (2001), disc. review denied, 356 N.C. 438, 572
S.E.2d 788 (2002).

Matos is correct that Mr. McManus “supplie[d] false informa-
tion . . . for the guidance of others in a business transaction,” see id., and
the McManuses do not deny this. In a light most favorable to Matos,
there is also an issue as to whether Mr. McManus failed to exercise
reasonable care in communicating this information to Matos, at sev-
eral points during the process, both before and after Matos’ first
deed. But the trial court has found, and it is undisputed that the
restrictions were recorded in Mecklenburg County with the Moss
deed, which was prior to Matos’ first deed, and the same restrictions
were recorded in Cabarrus County with the Barfield deed, prior to
Matos’ second deed, which extended his land into Cabarrus County.
The restrictive covenants were a matter of record in both counties
prior to Matos’ purchase of land in each county.

It has also been held that when a party relying on a “misleading
representation could have discovered the truth upon inquiry, the
complaint must allege that he was denied the opportunity to
investigate or that he could not have learned the true facts by
exercise of reasonable diligence.”

Id. at 256, 552 S.E.2d at 192 (quoting Hudson-Cole Dev. Corp.
v. Beemer, 132 N.C. App. 341, 346, 511 S.E.2d 309, 313 (1999)). Matos
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has neither alleged nor forecast any evidence that he was “denied the
opportunity to investigate or that he could not have learned the true
facts by exercise of reasonable diligence.” See id. Mr. McManus’ mis-
representations did not prevent Matos from investigating title to the
property or hiring an attorney to protect his interests. In fact, Matos
had an attorney representing him throughout the entire process, from
the contract for purchase through both closings. His attorney
acknowledged that his title search should have revealed the existence
of the restrictive covenants in the Moss deed in Mecklenburg County.
Matos argues that the negligence of his attorney should not be
imputed to him. However, he cites no legal authority to this effect.
The case he cites, Hodge v. First Atlantic Corporation, 6 N.C. App.
363, 169 S.E.2d 917 (1969), citing Griel v. Vernon, 65 N.C. 76 (1871),
is inapposite; Hodge addressed setting aside a default judgment
because of excusable neglect where a client has relied upon his attor-
ney to file an answer. 6 N.C. App. at 357-58, 169 S.E.2d at 920-21. In
contrast, the case of Hudson-Cole Dev. Corp. v. Beemer addresses
Jjust this issue in the context of a claim of negligent misrepresentation
arising from a business transaction where the pertinent facts were
available on the public record. 132 N.C. App. at 346, 511 S.E.2d at
312-13. Where the third-party plaintiff Beemer alleged that he was
induced by negligent misrepresentations to execute a subordination
agreement, this Court noted that the misrepresentation could have
discovered by reference to the “ ‘Assignment of Security Interest in
Note and Deed of Trust,” which was recorded 22 January 1986 with
the Chatham County Register of Deeds in Deed Book 490, Page 120,
[which] accurately describes the partial nature of the interest held by
Mellott as a result of the assignment.” Id. We also noted that Beemer
did “not allege that he was in any way prevented from learning the
truth about Mellott’s interest.” Id. at 346-47, 511 S.E.2d at 313. Under
these circumstances, this Court held “that Beemer’s reliance on the
misrepresentation in the subordination agreement was unreasonable
as a matter of law.” Id. at 347, 511 S.E.2d at 313. Likewise, here, the
restrictive covenants were a matter of record which could have been,
and should have been, discovered by Matos’ attorney. Thus, Matos’
reliance upon Mr. McManus’ misrepresentations was unreasonable as
a matter of law, and the trial court properly granted summary judg-
ment dismissing the claim for negligent misrepresentation.
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2. Breach of Warranty
[8] Matos alleged as his fifth claim for breach of warranty.

44. The McManuses conveyed to Matos by North Carolina
General Warranty Deeds the Matos Properties described in
the Complaint.

45. The Warranty Deeds expressly provide that the “grantor
covenants with the grantee that grantor is seized of the premises
in fee simple, has a right to convey the same in fee simple, that
title is marketable and free and clear of all encumbrances, and
that grantor will warrant and defend the title against the lawful
claims of all persons whomsoever except for the exceptions here-
inafter stated.”

46. The McManuses, as grantors, did not in fact own the Property
in fee simple as the Property was owned by the Revocable Trusts
of the McManuses.

47. The McManuses have not defended Matos’ title as against the
Plaintiffs’ claim that there are restrictions on the First and
Second Matos Properties notwithstanding the language of the
Matos Deeds.

48. If and to the extent it is determined as a matter of law that
Matos does not have unrestricted title to the First and Second
Matos Properties, then they have breached the covenants as set
forth in the July 14, 2005 Deed to Matos to the extent they were
not the owners in fee simple of the Property and failed to disclose
to Matos this fact and other facts which were relevant and mate-
rial to his decision to purchase the Property.

49. If and to the extent it is determined as a matter of law that
Matos does not have unrestricted title to the First and Second
Matos Properties, and the McManuses have failed to defend
Matos’ title to the First and Second Matos Properties, then the
McManuses have breached the covenants in the General
Warranty Deeds.

50. The McManuses’ acts and/or omissions as herein described
constitute breach of the warranties set forth in the Deed.

51. If and to the extent it is ultimately determined that Matos is
bound by the Restrictions on the Property, this breach has caused
Matos damages in excess of $10,000.00.

(Emphasis added.)
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Matos reiterates his argument that McManus told him that there
were no restrictions on the property, although this was incorrect.
However, Matos cites no legal authority in support of this argument.
In addition, the deeds each stated that

Title to the property hereinabove described is subject to the fol-
lowing exceptions:

The lien of all valid and enforceable easements, rights-of-way,
restrictions, covenants, conditions, and restrictions of record,
except, however, this instrument does not reimpose any of
the same.

(Emphasis added.)

As discussed extensively above, the restrictive covenants were
“of record.” The trial court properly granted summary judgment dis-
missing Matos’ claim for breach of warranty of title. Accordingly, we
affirm the trial court’s orders granting permanent injunction and sum-
mary judgment in favor of the McManuses.

AFFIRMED.

Judges CALABRIA and HUNTER, JR., Robert N. concur.

JASON FISHER, BYRON ADAMS, B.C. BARNES, CHERYL BARTLETT, KATHY BEAM,
CAROLYN BOGGS, SUSETTE BRYANT, DANNY CASE, GENE DRY, RICKY
GRIFFIN, WENDY HERNDON, EVERETT JENKINS, SANDRA LANGSTON,
CYNTHIA STAFFORD, MARY TAUTIN, anp TIMOTHY THOMAS, PLAINTIFFS V.
COMMUNICATION WORKERS OF AMERICA, COMMUNICATION WORKERS OF
AMERICA, DISTRICT 3 anxD COMMUNICATION WORKERS OF AMERICA LOCAL
3602, DEFENDANTS

No. COA10-927
(Filed 16 August 2011)

1. Conflict of Laws—withdrawn union memberships—names
and social security numbers posted—federal preemption

Plaintiffs’ claims under the North Carolina Identity Theft
Protection Act and for unfair and deceptive trade practices were
preempted by the National Labor Relations Act where employees
of defendants generated and distributed lists of members who
had dropped their union membership with their social security
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numbers. Names alone would have been sufficient to inform
union members about their fellow employees’ nonmember status
and the inclusion of social security numbers could have been
viewed by plaintiffs as a punishment and as a restraint on others
exercising their labor rights.

2.Conflict of Laws—withdrawn union memberships—personal
information posted—subject of federal claim

The preemption of state claims by the National Labor
Relations Act, as set out in San Diego Building Trades Council v.
Garmon, 359 U.S. 236, places the focus on evaluation of defend-
ant’s evidence rather than whether the National Labor Relations
Board (NLRB) actually took action on the claims. In this case, the
same conduct was the basis for the NLRB and state claims and
the Garmon preemption was proper.

3. Conflict of Laws—preemption of state claims—peripheral
conduct—exception not applicable

The exception to preemption of state claims by federal labor
law for conduct peripheral to National Labor Relations Board
(NLRB) policy did not apply to a case in which social security
numbers were posted on a bulletin board along with the names of
those withdrawing from a union. Plaintiffs did not allege that
actual damages resulted from the posting, which only lasted for
an hour, and the NLRB showed concern for the alleged conduct
in the form of an approved settlement agreement.

4. Conflict of Laws—preemption of state claims—significant
local interest—exception not applicable

The exception to preemption of state claims by federal labor
law for claims of significant local interest did not apply to a case
in which social security numbers were posted on a bulletin board
along with the names of those withdrawing from a union. The
cases cited by plaintiffs were not applicable and the same con-
troversy was alleged and resolved in NLRB claims, so that there
was a danger that a state claim would interfere with the NLRB’s
interest in adjudicating the controversy.

Appeal by plaintiffs from order entered on or about 7 May 2010 by
Judge Albert Diaz in Special Superior Court for Complex Business
Cases, Gaston County. Heard in the Court of Appeals 14 December 2010.
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National Right To Work Legal Defense Foundation, by Matthew
C. Muggeridge and Stephen J. Dunn, for plaintiffs-appellants.

Patterson Harkavy LLP, by Ann E. Groninger and Quinn,
Walls, Weaver & Davies LLP, by Robert M. Weaver, for defend-
ants-appellees.

STROUD, Judge.

Jason Fisher, Byron Adams, B.C. Barnes, Cheryl Bartlett, Kathy
Beam, Susette Bryant, Gene Dry, Ricky Griffin, Wendy Herndon,
Everett Jenkins, Sandra Langston, Cynthia Stafford, Mary Tautin, and
Timothy Thomas (collectively referred to herein as “plaintiffs”)
appeal from the business court’s order granting summary judgment in
favor of Communication Workers of America (“CWA”), Communi-
cation Workers of America, District 3 (“CWA District 3”), and
Communication Workers of America Local 3602 (“CWA Local 3602")
(collectively referred to herein as “defendants”). As plaintiffs’ claims
are preempted by the National Labor Relations Act, we affirm the
business court’s order dismissing plaintiffs’ complaint.

I. Background

On 11 June 2008, plaintiffs filed a complaint against defendants
setting forth the following claims: (1) a violation of the Identity Theft
Protection Act; (2) unfair and deceptive trade practices; and (3) inva-
sion of privacy. The complaint requested that defendants be enjoined
“from engaging in future violations of the Identity Theft Protection
Act;” that judgment be entered against defendants “jointly and sev-
erally, in an amount exceeding $10,000;” and for treble damages, rea-
sonable attorneys’ fees, and punitive damages. This case was desig-
nated as a complex business case and, by order from the Chief Justice
of the North Carolina Supreme Court, assigned to the business court
on 12 June 2008. Plaintiffs filed an amended complaint on 14 July
2008. On 11 August 2008, defendants CWA and CWA District 3 filed a
motion to dismiss plaintiffs’ complaint pursuant to N.C. Gen. Stat.
§ 1A-1, Rule 12(b)(6). Defendant CWA Local 3602 filed a separate
motion to dismiss pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) on
the same date. On 26 September 2008, the business court issued an
order “covering scheduling and case management issues and/or trial
in this case.” On 30 October 2008, the business court issued an “Order
& Opinion” denying defendants’ motions to dismiss as to plaintiffs’
claims for (1) violations of the Identity Theft Protection Act and (2)
unfair and deceptive trade practices but granted defendants’ motion
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to dismiss as to plaintiffs’ third claim for invasion of privacy. On
1 December 2008, defendants CWA and CWA District 3 filed their
“Answer and Counterclaim of Defendant” denying plaintiffs’ claims;
raising several affirmative defenses, including “preemption by federal
law[;]” and raising a separate counterclaim against plaintiff Daniel
Case “for contribution and equitable subrogation of damages.”
Defendant CWA Local 3602 also filed a separate, but similar “Answer
and Counterclaim of Defendant” on the same date, denying plaintiffs’
claims, raising several affirmative defenses, and raising a counter-
claim against plaintiff Daniel Case “for contribution and equitable
subrogation of damages.” On 31 December 2008, plaintiff Daniel Case
moved to dismiss defendants’ counterclaims, which was granted by
written order of the business court on 9 March 2009. On 2 April 2009,
plaintiffs filed their responses to defendant CWA’s request for admis-
sions. On 4 February 2010, defendants CWA and CWA District 3, col-
lectively, and defendant CWA Local 3602, individually, filed motions
for summary judgment. Likewise, on 8 February 2010, plaintiffs filed
their motion for summary judgment.

The affidavits, depositions, and documents filed with those
motions, along with the parties’ pleadings, tended to show that on the
morning of 9 October 2007, defendant CWA Local 3602 President John
Glenn, an employee of Bellsouth Communications (now AT&T
Southeast), attended a meeting of North Carolina local union presi-
dents in Greensboro, North Carolina. While at this meeting he
received a printed copy of a spreadsheet from defendant CWA District
3 identifying the employees of Bellsouth Communications who had
revoked their union dues deduction, effectively ending their member-
ship in the union. Defendant CWA District 3 had received this spread-
sheet as an attachment in an email from Judy Brown, membership
dues specialist for defendant CWA. The spreadsheet identified the
employees by name, national ID number, local union number, pay
group, and other information. The national ID number is the
employee’s social security number. After the meeting in Greensboro,
Mr. Glenn arrived back at the Bellsouth work center, located in
Burlington, finished his shift and, between 4:30 and 5:00 p.m., posted
the spreadsheet on defendant CWA Local 3602’s bulletin board inside
the Burlington facility. Plaintiff Daniel Case removed the list from the
bulletin board around 5:30 or 6:00 p.m. the same day and retained it in
his possession. Around 6:30 p.m., Mr. Glenn received a phone call from
his supervisor stating that there was a problem with the list on the bul-
letin board because it contained employees’ social security numbers.
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Mr. Glenn told his supervisor that he would remove it but his supervi-
sor informed him that he had already instructed the individual who
had complained to take it down and “slide it under his door.”

On 14 January 2008, plaintiffs filed individual and identical com-
plaints with the National Labor Relations Board (“NLRB”) against
defendant CWA Local 3602 contending that the posting of the spread-
sheet containing plaintiffs’ social security numbers “exposed [plain-
tiffs] . . . and similarly situated employees to risk of ‘identity theft[]’ ”
and amounted to a violation of “Section 8(b)(1)(a) of the [National
Labor Relations Act] by causing [plaintiffs] . . . to feel coerced in the
exercise of their Section 7 rights.” The complaint further alleged that
defendant CWA Local 3602’s “invasion of [plaintiffs’] . . . privacy con-
stituted a breach of the duty of fair representation.” In March 2008,
defendant CWA Local 3602 posted a “Notice to Employees and
Members” stating that “Pursuant to a Settlement Agreement
Approved by a Regional Director of the National Labor Relations
Board” it agreed not to “post on our bulletin boards a list of non-
member employees identified with their social security number from
our Local—Communications Workers of America, Local 3602[;]” not
to “otherwise publicly disclose the social security numbers of any
bargaining unit employee of our Local—Communications Workers of
America, Local 3602[;]” and not to “in any like or related manner,
restrain or coerce our employees in the exercise of their rights as
guaranteed in Section 7 of the Act.” Also, as part of the settlement
agreement, defendant CWA Local 3602 sent a letter, dated 17 July
2008, to each of employees whose social security numbers had been
posted apologizing for its mistake but stating that by its “voluntary
settlement agreement” it did “not admit that it ha[d] violated the
National Labor Relations Act[.]”

On 7 May 2010, the business court by written order granted defend-
ants’ motion for summary judgment and dismissed plaintiffs’ claims,
as defendants were

entitled to a judgment as a matter of law because (1) resolution
of Plaintiffs’ claims would entail regulation of conduct that is
arguably protected or prohibited by federal labor law, see gener-
ally San Diego Bldg. Trades Council v. Garmon, 3569 U.S. 236,
245 (1959) and is therefore preempted, (2) none of the exceptions
to Garmon preemption relied on by Plaintiffs applies in this case,
and (3) this Court therefore lacks subject matter jurisdiction to
consider Plaintiffs’ claims.
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On 1 June 2010, plaintiffs filed written notice of appeal from the busi-
ness court’s 7 May 2010 order.!

On appeal, plaintiffs contend that “the [business] court erred in
ruling that the National Labor Relations Act (“NLRA”) preempted
North Carolina’s Identity Theft Protection Act [(“NCITPA”)] where a
labor organization posted employees’ social security numbers on a
publicly accessible bulletin board.” Specifically, plaintiffs argue that
the business court erred in granting defendants’ motions for summary
judgment and ruling that federal law preempted plaintiffs’ claims as
(1) “Garmon preemption does not apply” or, in the alternative, (2)
“Both Garmon exceptions apply” as “[t]he admitted conduct is
‘peripheral’ to the National Labor Policy” and “the NCITPA touches
significant local interests.” Defendants counter that plaintiffs’ claims
are preempted by the National Labor Relations Act, neither of the
Garmon exceptions apply or, in the alternative, plaintiffs’ claims are
also preempted by the duty of fair representation.

II. Standard of Review

The standard of review from a trial court’s ruling on a motion for
summary judgment is

whether there is any genuine issue of material fact and whether
the moving party is entitled to a judgment as a matter of law.
Summary judgment is appropriate when viewed in the light most
favorable to the non-movant, the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affi-
davits, if any, show that there is no genuine issue as to any mate-
rial fact and that any party is entitled to a judgment as a matter

of law.
Whisnant v. Carolina Farm Credit, ___ N.C. App. ___, ___, 693
S.E.2d 149, 152 (2010) (citation omitted), disc. review denied, ___
N.C. ___, 705 S.E.2d 745 (2011); N.C. Gen. Stat. § 1A-1, Rule 56(c)
(2009).

III. Federal Preemption of plaintiffs’ claims
A. Garmon Preemption

[1] Plaintiffs first contend that their claims are not preempted by the
National Labor Relations Act as (1) the NCITPA does not conflict
with the national labor policy; (2) preemption is not triggered by prior

1. Carolyn Boggs and Daniel Case, individual plaintiffs in the original and
amended complaints, are not parties to this appeal.
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NLRB action or inaction; and (3) plaintiffs’ unsuccessful NLRB
charge is different from its State claim. Defendants counter that
plaintiffs originally believed that the posting of their social security
numbers amounted to an NLRA violation, as they first filed NLRB
claims arguing that this conduct amounted to a violation of NLRA
Sections 7 and 8; the NLRB provided a remedy for these alleged vio-
lations of the NLRA, the voluntary settlement agreement; and the
alleged conduct in plaintiffs’ State claims is “arguably prohibited by
the NLRA[,]” and thus preempted by federal law.

In San Diego Building Trades Council v. Garmon, 359 U.S. 236,
3 L. Ed. 2d 775, the United States Supreme Court explained the general
principles to consider when determining whether state law claims are
preempted by the NLRA:

When it is clear or may fairly be assumed that the activities which
a State purports to regulate are protected by § 7 of the National
Labor Relations Act, or constitute an unfair labor practice under
§ 8, due regard for the federal enactment requires that state juris-
diction must yield. To leave the States free to regulate conduct so
plainly within the central aim of federal regulation involves too
great a danger of conflict between power asserted by Congress
and requirements imposed by state law. Nor has it mattered
whether the States have acted through laws of broad general
application rather than laws specifically directed towards the
governance of industrial relations. Regardless of the mode
adopted, to allow the States to control conduct which is the sub-
ject of national regulation would create potential frustration of
national purposes.

Id. at 244, 3 L. Ed. 2d at 782-83 (footnote omitted). The Court further
stated that “[w]hen an activity is arguably subject to § 7 or § 8 of the Act,
the States as well as the federal courts must defer to the exclusive com-
petence of the National Labor Relations Board if the danger of state
interference with national policy is to be averted.” Id. at 245, 3 L. Ed. 2d
at 783. The Court further explained that “[t]o require the States to yield
to the primary jurisdiction of the National Board does not ensure Board
adjudication of the status of a disputed activity[,]” and

[i]f the Board decides, subject to appropriate federal judicial
review, that conduct is protected by § 7, or prohibited by § 8, then
the matter is at an end, and the States are ousted of all jurisdic-
tion. Or, the Board may decide that an activity is neither pro-
tected nor prohibited, and thereby raise the question whether
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such activity may be regulated by the States. However, the Board
may also fail to determine the status of the disputed conduct by
declining to assert jurisdiction, or by refusal of the General
Counsel to file a charge, or by adopting some other disposition
which does not define the nature of the activity with unclouded
legal significance. . . . It follows that the failure of the Board to
define the legal significance under the Act of a particular activity
does not give the States the power to act.

Id. at 245-46, 3 L. Ed. 2d at 783-84 (footnote omitted). The Court also
delineated two exceptions when state law is not preempted by the
NLRA: (1) “where the activity regulated was a merely peripheral con-
cern of the Labor Management Relations Act[;]” or (2) “where the reg-
ulated conduct touched interests so deeply rooted in local feeling and
responsibility that, in the absence of compelling congressional direc-
tion, we could not infer that Congress had deprived the States of the
power to act.” Id. at 243-44, 3 L. Ed. 2d at 782.2

In subsequent cases, the Court has held that “the ‘Garmon guide-
lines [are not to be applied] in a literal, mechanical fashion[,]’ ” Local
926, Int’l Union of Operating Eng’rs v. Jones, 460 U.S. 669, 676, 75
L.Ed. 2d 368, 375-76 (1983) (quoting citing Sears v. San Diego County
Dist. Council of Carpenters, 436 U.S. 180, 188, 56 L. Ed. 2d 209, 220
(1978)), and “those claiming pre-emption must carry the burden of
showing at least an arguable case before the jurisdiction of a state
court will be ousted.” International Longshoremen’s Asso. v. Davis,
476 U.S. 380, 396, 90 L. Ed. 2d 389, 404 (1986). The Court further
explained that

[t]he precondition for pre-emption, that the conduct be
“arguably” protected or prohibited, is not without substance. It is
not satisfied by a conclusory assertion of pre-emption . . . . If the
word “arguably” is to mean anything, it must mean that the party
claiming pre-emption is required to demonstrate that his case is
one that the Board could legally decide in his favor. That is, a
party asserting pre-emption must advance an interpretation of

2. The Court in Local 926, Int’l Union of Operating Eng’rs, 460 U.S. at 676, n.8,
75 L. Ed. 2d at 376, n.8, noted another established exception to federal preemption, but
this exception is not relevant in this case: “The NLRA has been held to pre-empt state
law and state causes of action relating to conduct that is neither protected nor pro-
hibited, where it is determined that Congress intended the conduct to be unregulated
and left to the free play of economic forces. See Machinists v. Wisconsin
Employment Relations Comm’n, 427 U.S. 132, 140, 49 L. Ed. 2d 396 (1976); Teamsters
v. Morton, 377 U.S. 252, 260, 9 L. Ed. 2d 732 (1964).”
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the Act that is not plainly contrary to its language and that has not
been “authoritatively rejected” by the courts or the Board.
Marine Engineers v. Interlake S. S. Co., 370 U.S. 173, 184, 8 L. Ed.
2d 418, 82 S. Ct. 237 (1962). The party must then put forth enough
evidence to enable the court to find that the Board reasonably
could uphold a claim based on such an interpretation.

Id. at 344-45, 90 L. Ed. 2d at 403. The Court has further noted that
NLRA “[p]re-emption . . . is designed to shield the system from con-
flicting regulation of conduct. It is the conduct being regulated, not
the formal description of governing legal standards, that is the proper
focus of concern.” Amalgamated Ass'n of St., Elec. Ry. & Motor
Coach Employees v. Lockridge, 403 U.S. 274, 292, 29 L. Ed. 2d 473,
486 (1971). Accordingly, in addressing plaintiffs’ arguments, we
“[flirst . . . determine whether the conduct that the State seeks to reg-
ulate or to make the basis of liability is actually or arguably protected
or prohibited by the NLRA.” Jones, 460 U.S. at 676, 75 L. Ed. 2d at 375
(citing Garmon, supra, at 245 and Sears, supra, at 187-190). Here,
there was action from the NLRB, as there was “a settlement agree-
ment approved by a Regional Director of the National Labor
Relations Board[,]” but nothing in the settlement agreement or defend-
ant CWA Local 3602’s 17 July 2008 letter to the nonunion employees
indicates that the Board made a substantive conclusion or determi-
nation regarding plaintiffs’ NLRB claim. Therefore, we cannot say
that “the Board decide[d] . . . that [the alleged] conduct [was] pro-
tected by § 7, or prohibited by § 8[,]” and the State is “ousted of all
jurisdiction.” See Garmon, 359 U.S. at 245, 3 L. Ed. 2d at 783. Likewise,
there is no indication in the record that the Board made a determina-
tion that the alleged conduct by defendants was “neither protected
nor prohibited” by the NLRA. See id. But, as noted by Garmon, it
appears that the Board “fail[ed] to determine the status of the dis-
puted conduct by . . . adopting some other disposition which does not
define the nature of the activity with unclouded legal significancel[,]”
see id. at 245-46, 3 L. Ed. 2d at 783, specifically the voluntary settle-
ment agreement. Accordingly, we turn to see whether the alleged con-
duct by defendants was “arguably protected or prohibited by the
NLRA[,]” see Jones, 460 U.S. at 676, 75 L. Ed. 2d at 375, by determin-
ing whether defendants as “the part[ies] claiming pre-emption” made
an NLRA argument that the “Board could legally decide in [their]
favor.” See Dawis, 476 U.S. at 395, 90 L. Ed. 2d at 403.

Here, defendants contend that plaintiffs’ state claims under the
North Carolina Identity Theft Protection Act and for unfair and
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deceptive trade practices are arguably preempted by the NLRA.
Defendant’s note that NLRA Section 7, 29 U.S.C. § 157 “protects an
individual’s right to refrain from union organizing, union member-
ship, and other union activites[,]” and NLRA Section 8(b), 29 U.S.C.
§ 158(b), “prohibits a union from restraining or coercing employees in
the exercise of their Section 7 rights.” Defendants contend that the
alleged conduct on which plaintiffs based their State claims, posting
the social security numbers of those who had withdrawn their mem-
bership in the union, could be viewed as a retaliatory action by defend-
ants which would potentially expose those former union members to
identity theft and could discourage members from exercising their
NLRA rights. Therefore, defendants conclude, the alleged conduct
would be arguably prohibited by sections 7 and 8 of the NLRA.

The relevant portions of Section 7 of the NLRA states that

[e]mployees shall have the right to self-organization, to form,
join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage
in other concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection, and shall also have
the right to refrain from any or all of such activities except
to the extent that such right may be affected by an agreement
requiring membership in a labor organization as a condition
of employment as authorized in section 8(a)(3) [29 USCS
§ 168(a)(3)].

29 U.S.C. § 157 (2009) (emphasis added). Additionally, Section 8 of
the NLRA, titled “Unfair labor practices by labor organization[,]”
states in pertinent part, the following:

(b) It shall be an unfair labor practice for a labor organization or
its agents—

(1) to restrain or coerce (A) employees in the exercise of the
rights guaranteed in section [7] of this title[, USCS § 157][.]

29 U.S.C. § 158(b) (2009) (emphasis added). The NLRB has noted that
“[i]t is well settled that threats designed to restrain or coerce employ-
ees in the exercise of the rights guaranteed by Section 7 of the Act
constitute a violation of Section 8(b)(1)(A).” United Association of
Journeymen & Apprentices of the Plumbing & Pipefitting Industry,
et al., 237 N.L.R.B. 207, 210 (1978). The NLRB has further stated that
“Section 7 affords employees the right to resign from union member-
ship at any time, and that this right cannot lawfully be restricted by
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the union.” Int’l Bhd. of Teamsters, Local Union 492, 346 N.L.R.B.
360, 363 (citing Machinists Local 1414 (Neufeld Porsche-Audi), 270
N.L.R.B. 1330, 1336 (1984), approved in Pattern Makers League
v. NLRB, 473 U.S. 95, 87 L. Ed. 2d 68 (1985)). After reviewing the rel-
evant portions of the above quoted law, we cannot say that defen-
dants’ argument is “plainly contrary to [the] language” of the NLRA or
has “been ‘authoritatively rejected’ by the courts or the Board.” See
Davis, 476 U.S. at 395, 90 L. Ed. 2d at 403. We also note that this is
exactly the legal basis which the plaintiffs themselves asserted in
their complaints filed with the NLRB against defendant CWA Local
3602. Accordingly, we turn to see if defendants “put forth enough evi-
dence to enable the court to find that the Board reasonably could
uphold a claim” supporting defendants’ argument that the alleged
conduct was preempted by the NLRA. See id.

The record shows that employees of defendants CWA and CWA
District 3 generated and distributed spreadsheet lists of those
nonunion members who had dropped their union membership in 2007
to CWA Local 3602. Those employees of defendants CWA and CWA
District 3 were aware that the national ID on the spreadsheet was the
non-members’ social security number. On 7 October 2007, defendant
CWA Local 3602 president John Glenn received from CWA District 3
and posted a spreadsheet containing the names and social security
numbers of plaintiffs and others that had withdrawn their union
membership in 2007. Defendant CWA District 3 vice-president, Noah
Savant, stated in his deposition that CWA encouraged the local
unions to organize the nonmembers and the information in the
spreadsheet could be used by members “to contact these [non]mem-
bers to find out . . . why they withdrew from the union and see if they
can get them to rejoin.” As plaintiffs’ NLRB complaint notes, it is well
known that a stolen or misappropriated social security number can
result in identity theft causing financial hardship or ruin. The posting
of an individual’s social security number by any former representa-
tive, such as a union, could be viewed by an individual as potentially
harmful because of the danger of identity theft; plaintiffs themselves
viewed the posting of the numbers in just this manner. As plaintiffs’
names alone would be sufficient to inform the union members about
their fellow employees’ nonmember status, the inclusion of plaintiffs’
social security numbers in the spreadsheet that was posted on a
union bulletin board could have been viewed by plaintiffs as punish-
ment for exercising their Section 7 rights to withdraw their union
membership and act as a restraint on other members considering
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exercising their Section 7 right. Therefore, we hold that “the Board
reasonably could uphold a claim based on . . . [defendant’s] interpre-
tation[,]” see Dawvis, 476 U.S. at 394, 90 L. Ed. 2d at 403, and, accord-
ingly, the conduct alleged is “arguably subject to § 7 or § 8 of the
Act[.]” See Garmon, 359 U.S. at 245, 3 L. Ed. 2d at 783. Consequently,
allowing plaintiffs’ state claims to proceed would “involve[] too great
a danger of conflict between power asserted by Congress and require-
ments imposed by state law([,]” see id., at 245-46, 3 L. Ed. 2d at 783-84,
and, contrary to plaintiffs’ arguments, would violate national labor
policy. Thus, plaintiffs’ state claims are preempted by the NLRA.

[2] Plaintiffs further contend that Garmon preemption is not trig-
gered by a prior NLRB action, as the NLRB’s General Counsel did not
interview plaintiffs and did not make a determination as to whether
defendants’ conduct was prohibited by NLRA sections 7 and 8.
Plaintiffs also argue that “Garmon does not hold that when the
NLRB’s General Counsel takes or refuses to take action, or imposes a
settlement on a case having found no violation, all subsequent state
remedy will be preempted.” As noted by the above analysis, the “prior
NLRB action,” the settlement agreement, is relevant in determining
whether the Board decided that defendants’ “conduct [was] protected
by § 7, or prohibited by § 8[,]” whether the Board decided that defend-
ants’ conduct was “neither protected nor prohibited,” or whether “the
Board . . . fail[ed] to determine the status of the disputed conduct. ..
by adopting some other disposition which does not define the nature
of the activity with unclouded legal significance.” Garmon, 359 U.S.
at 245-46, 3 L. Ed. 2d at 783. Here, the settlement agreement showed
that the Board did not make a definite decision regarding whether
defendants’ conduct was protected or prohibited by the NLRA but
“adopt[ed] some other disposition[,]” namely the settlement agree-
ment. See id. As a result, the focus of the analysis is to determine
whether plaintiffs’ claims were “arguably” preempted by the NLRA,
as defendants contend, see id. at 245, 3 L. Ed. 2d at 783, and specifi-
cally, whether defendants “put forth enough evidence to enable the
court to find that the Board reasonably could uphold” a NLRA claim
based on defendants’ argument. See Dawvis, 476 U.S. at 395, 90 L. Ed.
2d at 403. Therefore, contrary to plaintiffs argument, the focus of the
analysis in determining whether plaintiffs’ claims were preempted is
not whether the NLRB actually took action on their claims, but
instead concerns the evaluation of the evidence put forward by defend-
ants in support of their argument. Accordingly, plaintiffs’ argument
is overruled.
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Plaintiffs also contend that “Garmon preemption is only proper
when there is an actual or potential conflict of legal schemes whereby
a state seeks to regulate conduct arguably protected or prohibited
under the NLRA[,]” and here “the regulated activity is a business’s
misuse of citizens’ personal information. . . . not, as in Garmon, a
local interpretation of the NLRA.” As noted above, “[i]t is the conduct
being regulated, not the formal description of governing legal stan-
dards, that is the proper focus of concern.” Lockridge, 403 U.S. at 292,
29 L. Ed. 2d at 473. Plaintiffs also attempt to differentiate their NLRB
claim from their state claims by arguing that their state claims are
based only on the posting of their social security numbers, without
considering that it was defendant CWA Local 3602’s president who
posted the social security numbers. From the record, it is clear that
plaintiffs’ NLRB claim was based on defendant CWA Local 3602’s
posting of their social security numbers and plaintiffs alleged that
this conduct was a violation of the NLRA. Similarly, plaintiffs’ state
claims are against defendant CWA Local 3602, a union, and it is defend-
ant CWA Local 3602’s action-posting the social security numbers of
nonmembers—that forms the basis for plaintiffs’ state claims.
Therefore, the same conduct is the basis for both the NLRB and state
claims. Accordingly, plaintiffs’ arguments are overruled.

B. Garmon Exceptions

Plaintiffs, in the alternative, contend that the two Garmon excep-
tions are applicable. Defendants counter that neither of the Garmon
exceptions are applicable in this case. As noted above, the Court in
Garmon delineated two exceptions to the above analysis when state
law is not preempted by the NLRA: (1) “where the activity regulated
was a merely peripheral concern of the Labor Management Relations
Act[;]” or (2) “where the regulated conduct touched interests so
deeply rooted in local feeling and responsibility that, in the absence
of compelling congressional direction, we could not infer that
Congress had deprived the States of the power to act.” 359 U.S. at
243-44, 3 L. Ed 2d at 782.

1. Peripheral to the NLRA Policy

[3] Plaintiffs, citing Linn v. United Plant Guard Workers of
America, Local 114, et al., 383 U.S. 53, 15 L. Ed. 2d 582 (1966) and
R.H. Boulingny, Inc. v. United Steelworkers of America, AFL-CIO,
270 N.C. 160, 154 S.E.2d 344 (1967), argue that “the conduct the state
seeks to regulate—custody of sensitive personal information—is
clearly of peripheral concern to the NLRA[,]” and the Garmon excep-
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tion applies. Plaintiffs further contend that “the conduct in question
was peripheral to national labor policy, since that policy is not con-
cerned with the unions’ handling of sensitive personal information of
represented employees.” Defendants counter that the holdings in
Linn and R.H. Boulingny were limited to “defamation claims plead-
ing and proving actual malice and damages[.]” The United States
Supreme Court has stated that “[i]f an activity were merely a ‘periph-
eral concern’ of the Act, state and federal courts presumably may
restrain it even if arguably protected.” Sears, 436 U.S. at 223, n.7, 56
L. Ed. 2d at 242, n.7 (citing Garmon, 359 U.S. at 246, 3 L. Ed. 2d at 775).

In Linn, the Court applied this exception to the plaintiff-
employer’s state action against the defendant union for libel, holding
that “where either party to a labor dispute circulates false and defam-
atory statements during a union organizing campaign, the court does
have jurisdiction to apply state remedies if the complainant pleads
and proves that the statements were made with malice and injured
him.” 383 U.S. at 55, 15 L. Ed. 2d at 586. The Court noted that
“although the Board tolerates intemperate, abusive and inaccurate
statements made by the union during attempts to organize employ-
ees, it does not interpret the Act as giving either party license to
injure the other intentionally by circulating defamatory or insulting
material known to be false.” Id. at 61, 15 L. Ed. 2d at 589. The Court
reasoned that

[t]he malicious publication of libelous statements does not in and
of itself constitute an unfair labor practice. While the Board
might find that an employer or union violated § 8 by deliberately
making false statements, or that the issuance of malicious state-
ments during an organizing campaign had such a profound effect
on the election as to require that it be set aside, it looks only to
the coercive or misleading nature of the statements rather than
their defamatory quality. The injury that the statement might
cause to an individual’s reputation—whether he be an employer
or union official—has no relevance to the Board’s function. Cf.
Amalgamated Utility Workers v. Consolidated Edison Co., 309
U.S. 261 (1940). The Board can award no damages, impose no
penalty, or give any other relief to the defamed individual.

Id. at 63, 15 L. Ed. 2d at 590. The Court further noted that “[t]he
Board’s lack of concern with the ‘personal’ injury caused by mali-
cious libel, together with its inability to provide redress to the
maligned party, vitiates the ordinary arguments for pre-emption.” Id.
at 64, 15 L. Ed. 2d at 590. Because of the issue of juries “award[ing]
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excessive damages for defamation[,]” and “the stability of labor
unions and smaller employers[,]” the Court in “recognition of legiti-
mate state interests does not interfere with effective administration
of national labor policy” and limited “the availability of state reme-
dies for libel to those instances in which the complainant can show
that the defamatory statements were circulated with malice and
caused him damage.” Id. at 64-65, 15 L. Ed. 2d at 591.

Our Supreme Court in R.H. Boulingny, Inc., addressed the issue
of NLRA preemption and summarized the United States Supreme
Court’s application of the “peripheral concern” exception in Linn to
the plaintiff-business’s state defamation claim against the defendant-
union. 270 N.C. 160, 154 S.E.2d 344.

[I1t has been determined by the final authority upon the con-
struction of acts of Congress that the National Labor Relations
Act does not take from the courts of this State jurisdiction to
entertain and to determine, according to the law of this State,
actions for damages for libel punished by a union during the
course of its campaign to solicit members and become the
spokesman for the employees of an industrial plant in their col-
lective bargaining with their employer. It has, however, been so
determined that in such an action the courts of this State may not
apply the doctrine of libel per se. Judgment for the plaintiff in
such an action may be rendered only if the plaintiff alleges and
proves not only the actual malice sufficient to overcome the qual-
ified privilege allowed the union by the law of this State but also
some actual damage resulting from the libelous publication. With
this modification, the rules of law applicable to the trial of suits
for libel generally in the courts of this State are presently applic-
able to the trial of such an action against a labor union for libel
published by it during the course of a campaign to organize work-
ers in an industrial plant.

Id. at 176, 154 S.E.2d at 357-58. We find that Linn and R.H.
Boulingny, Inc. are distinguishable from the case before us. First, the
case before us involves plaintiffs’ claims for violation of the Identity
Theft Protection Act and unfair and deceptive trade practices, not a
defamation claim. Even if the potential for identity theft could be con-
sidered as similar to defamation, in that it could cause injury to a per-
son’s reputation or credit rating, we note that even in the case of
defamation, the exception applies “only if the plaintiff alleges and
proves not only the actual malice sufficient to overcome the qualified
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privilege allowed the union by the law of this State but also some
actual damage resulting from the libelous publication.” See R.H.
Boulingny, Inc., 270 N.C. at 176, 154 S.E.2d at 358. In this case, even
if we were to assume that defendants’ action in posting the numbers
was malicious, plaintiffs have not alleged that any actual damages
resulted from the posting. In fact, the list was only posted for less
than an hour before it was removed and there is no indication that
any plaintiff has actually suffered from identify theft as a result of the
posting. Additionally, we cannot say that the Board had a “lack of
concern with the ‘personal’ injury caused by” defendants’ action or
the Board had an “inability to provide redress to the maligned party,”
which would “vitiate[] the ordinary arguments for pre-emption.”
Linn, 383 U.S. at 64, 15 L. Ed. 2d at 590. As the settlement agreement
shows, the NLRB was concerned with the alleged conduct of defend-
ants and provided a remedy for the parties in the form of an approved
settlement agreement. As these cases are distinguishable, we are not
persuaded by plaintiffs’ arguments.

2. Significant Local Interests

[4] Plaintiffs citing Belknap v. Hale, 463 U.S. 491, 77 L. Ed. 2d 798
(1983), General Electric Co. v. Local 182 Int'l Union of Electrical,
Radio, and Machine Works, et al., 47 N.C. App. 153, 266 S.E.2d 750
(1980), and Farmer v. United Broth. of Carpenters and Joiners of
America, Local 25, 430 U.S. 290, 51 L. Ed. 2d 338 (1977), argue that
“even if the NLRB process had found the posting of the Social
Security numbers an NLRA violation, preemption would not have
been appropriate because North Carolina has a strong interest in pro-
tecting its citizens from the egregious and illegal conduct alleged in
the Compliant.”

Plaintiffs further contend that “[i]dentity theft is an issue which
the state has a strong interest in regulating in order to protect the
public welfare[,]” and like the actions in Farmer, Belknap, and
General Electric, which “concerned conduct which could arguably
have been prohibited or protected by the NLRA[,]” the conduct here
should not be preempted “because of the predominating local inter-
est.” Plaintiffs further contend that “the State of North Carolina may
regulate certain outrageous conduct, even as it relates to labor
unions[,]” and “the Defendants’ total disregard for the privacy of citi-
zens' social security number[s]” is an example of such conduct.
Defendants’ counter that the cases cited by plaintiffs are inapplicable
and, therefore, this Garmon exception is also inapplicable to the
facts before us.
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In Farmer, the Court applied the “local interest” exception in
Garmon and held that the plaintiff union members’ state claim for
intentional infliction of emotional distress against the defendant
union were not preempted. 430 U.S. 290, 51 L. Ed. 2d 338. In Farmer,
the Court stated “that inflexible application of the [Garmon] doctrine
is to be avoided, especially where the State has a substantial interest
in regulation of the conduct at issue and the State’s interest is one
that does not threaten undue interference with the federal regulatory
scheme.” Id. at 302, 51 L. Ed. 2d at 351. The Court noted that the
plaintiff-member had “alleged that the defendants had intentionally
engaged in ‘outrageous conduct, threats, intimidation, and words’
which caused [him] to suffer ‘grievous mental and emotional distress
as well as great physical damage.’ ” Id. at 301, 51 L. Ed. 2d at 351. The
Court reasoned that “there is no federal protection for conduct on the
part of union officers which is so outrageous that no reasonable man
in a civilized society should be expected to endure it[,]” and, there-
fore, “permitting the exercise of state jurisdiction over such com-
plaints does not result in state regulation of federally protected con-
duct.” Id. at 302, 51 L. Ed. 2d at 351 (citation and quotation marks
omitted). The Court further noted that “[t]he State . . . has a substan-
tial interest in protecting its citizens from the kind of abuse of which
[the plaintiff-member] complained.” Id. at 302, 51 L. Ed. 2d at 351. The
Court then balanced “the discrete concerns of the federal scheme and
the state tort law” and the Board’s inability to address the conduct the
plaintiff-member alleged:

If the charges in [the plaintiff-member’s] complaint were filed
with the Board, the focus of any unfair labor practice proceeding
would be on whether the statements or conduct on the part of
union officials discriminated or threatened discrimination
against him in employment referrals for reasons other than fail-
ure to pay Union dues. . .. Whether the statements or conduct of
the respondents also caused [the plaintiff-member] severe emo-
tional distress and physical injury would play no role in the
Board’s disposition of the case, and the Board could not award
[the plaintiff-member] damages for pain, suffering, or medical
expenses. Conversely, the state-court tort action can be adjudi-
cated without resolution of the “merits” of the underlying
labor dispute.

Id. at 304, 15 L. Ed. 2d at 352-53. The Court then held that the plain-
tiff-member’s claims for intentional infliction of emotional distress
were not preempted by the NLRA, noting that “[o]ur decision rests in
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part on our understanding that California law permits recovery only
for emotional distress sustained as a result of ‘outrageous’ conduct.”
Id. at 305, 15 L. Ed. 2d at 353.

In Belknap, the Court applied the “local interest” exception in
Garmon and held that the plaintiffs’ state misrepresentation and
breach of contract claims against the defendant employer were not
preempted by the NLRA. 463 U.S. 491, 77 L. Ed. 2d 798. In Belknap,
the defendant-employer had promised permanent employment to
plaintiffs, a group of employees hired to replace striking union
employees. Id. at 494-95, 77 L. Ed. 2d at 804-05. A NLRB claim was
filed and pursuant to a settlement agreement with the union, defend-
ant-employer rehired the striking union employees and laid off the
plaintiffs. Id. at 446, 77 L. Ed. 2d at 805. In response, the plaintiffs
filed a state claim for misrepresentation and breach of contract
against the defendant-employer, alleging that it had made assertions
about permanent employment that were false and the plaintiffs had
relied on those assertions. Id. at 496-97, 77 L. Ed. 2d at 805. The plain-
tiffs’ claim was dismissed pursuant to the defendant’s motion for sum-
mary judgment based on NLRA preemption; the state court of appeals
reversed; and the United States Supreme Court granted the defend-
ant’s writ of certiorari. Id. at 497, 77 L. Ed. 2d at 806. Citing its prior
ruling in Sears, 436 U.S. 180, 56 L. Ed. 2d 209, the Court noted that

a critical inquiry in applying the Garmon rules, where the conduct
at issue in the state litigation is said to be arguably prohibited by
the Act and hence within the exclusive jurisdiction of the NLRB,
is whether the controversy presented to the state court is identi-
cal with that which could be presented to the Board.

Id. at 510, 77 L. Ed. 2d at 814. The Court stated that in applying the
“local interest” exception

the State’s interest in controlling or remedying the effects of the
conduct is balanced against both the interference with the
National Labor Relations Board’s ability to adjudicate controver-
sies committed to it by the Act, Farmer v. Carpenters, supra, at
297; Sears, Roebuck & Co. v. Carpenters, 436 U.S., at 200, and the
risk that the State will sanction conduct that the Act protects.

Id. at 498-99, 77 L. Ed. 2d at 807. In applying this balancing test, the
Court noted that any NLRB action in regard to the alleged conduct
would be focused on “whether the rights of strikers were being
infringed” not “whether [the defendant-employer] made misrepresen-
tations to replacements that were actionable under state law.” Id. at
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510, 77 L. Ed. 2d at 814. Accordingly, the Court stated “that maintain-
ing the misrepresentation action would not interfere with the Board’s
determination of matters within its jurisdiction and that such an
action is of no more than peripheral concern to the Board and the fed-
eral law[,]” and the state had “a substantial interest in protecting its
citizens from misrepresentations that have caused them grievous
harm.” Id. at 510-11, 77 L. Ed. 2d at 814. The Court concluded that as
the plaintiffs’ state claims had “no relevance to the [NLRB]’s func-
tion” and the NLRB could “award no damages, impose no penalty, or
give any other relief” for their state claims, “state interests involved
in this case clearly outweigh any possible interference with the
Board's function that may result from permitting the action for mis-
representation to proceed.” Id. at 511, 77 L. Ed. 2d at 815 (citation and
quotation marks omitted).

As to the plaintiffs’ breach of contract claim, the Court noted that
defendants’ actions in response to the settlement agreement did “not
immunize [the defendant-employer] from responding in damages for
its breach of its otherwise enforceable contracts.” Id. at 512, 77 L. Ed.
2d at 815. Even if there had been no settlement and the Board had
ordered reinstatement of the striking union employees, “the suit for
damages for breach of contract could still be maintained without in
any way prejudicing the jurisdiction of the Board or the interest of
the federal law in insuring the replacement of strikers.” Id. In turn,
the Court concluded that “[w]e see no basis for holding that permit-
ting the contract cause of action will conflict with the rights of either
the strikers or the employer or would frustrate any policy of the fed-
eral labor laws.” Id. at 512, 77 L. Ed. 2d at 815-16. The Court further
concluded that neither of the plaintiffs’ state claims were preempted
by the NLRA. Id. at 512, 77 L. Ed. 2d at 816.

The third case cited by plaintiffs in support of their argument,
General Electric Co. v. Local 182 Int’l Union of Electrical, Radio,
and Machine Works, et al., 47 N.C. App. 153, 266 S.E.2d 750, involved
the determination of whether a state claim for injunctive relief to
enjoin defendant union’s picketing which was “impeding the flow of
traffic,” and those involved where alleged to have “engaged in other
illegal and violent acts[,]” such as “damaged vehicles entering the
plant, thrown rocks and threatened nonunion employees.” On appeal
from a trial court’s permanent injunction against the defendant union,
this Court noted that

[t]he State is not preempted by the National Labor Relations Act
from exercising its historic powers of maintaining peace and
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order within its jurisdiction and protecting its citizens in the free,
rightful and safe use of the public roads and highways. The courts
of a state cannot regulate orderly and peaceful picketing. But,
where picketing results in heavy traffic congestion, damage to
property and threats of physical violence as occurred in this case,
the State courts have the power to enforce the laws of this State
which protect the public welfare and to enjoin acts of violence
and civil disobedience.

Id. at 157, 266 S.E.2d at 753. The Court then concluded that “The trial
court and consequently this Court has jurisdiction in this case of
threatened and actual violence where the picketing could not be char-
acterized as peaceful.” Id.

In addition to the state claims in Farmer for intentional infliction
of emotional distress and in Belknap for misrepresentation and
breach of contract, the “local interest” exception has been also
applied to prohibit NLRA preemption of a state trespass claim, Sears,
436 U.S. 180, 56 L. Ed. 2d 209, and for malicious interference with a
lawful occupation, Automobile Workers v. Russell, 356 U.S. 634, 2
L. Ed. 2d 1030 (1958). However, plaintiffs here brought claims for a
violation of the Identity Theft Protection Act and for unfair and
deceptive trade practices. Therefore, the specific reasoning in
Farmer, which was based on the plaintiffs’ allegation of “outrageous
conduct” by defendants is not applicable to the facts before us. Also,
in balancing the State’s interest in controlling or remedying the
effects of the conduct against both the interference with the National
Labor Relations Board’s ability to adjudicate controversies commit-
ted to it by the Act and the risk that the State will sanction conduct
that the Act protects, as prescribed by Farmer and Belknap, we agree
that the state has an interest in protecting its citizens from identity
theft and from unfair and deceptive trade practices as the result of
purposeful or negligent dissemination of social security numbers.
However, in examining the “critical inquiry” of “whether the contro-
versy presented to the state court is identical with that which could
be presented to the Board[,]” Belknap, 463 U.S. at 510, 77 L. Ed. 2d at
814, we note that, unlike Belknap, plaintiffs presented the same con-
troversy—defendant CWA Local 3602’s posting of plaintiffs’ social
security numbers—in their state claims as they alleged in their NLRB
claims. As noted above, the NLRB settlement stated that defendant
CWA Local 3602 would not post non-union members social security
numbers on its bulletin board, but a state trial court could potentially,
based on the same conduct, hold that labor union defendant CWA
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Local 3602’s actions were not prohibited by state law and that it is
free to post social security numbers as part of the union’s business in
recruiting former members back into the union. Accordingly, there is
a danger that a state claim would interfere with the NLRB'’s ability to
adjudicate this controversy. Therefore, the NLRB’s interest in adjudi-
cating controversies committed to it by the NLRA outweighs the
State’s interests. Thus, the “local interest” exception is inapplicable
to the facts before us.

Finally, unlike General Electric Co., plaintiffs make no allegations
of “acts of violence and civil disobedience” See id. at 157, 266 S.E.2d
at 753, that would justify the application of that case to the facts
before us. Although plaintiffs alleged potential harm from the posting
of the list, as noted above, no actual harm occurred. Accordingly, we
find that none of the Garmon exceptions are applicable in this case.
We conclude that the trial court correctly determined that plaintiffs’
claims are preempted by the NLRA and affirm the trial court’s order
granting defendants’ motion for summary judgment and dismissing
plaintiffs’ claims.3

AFFIRMED.

Judges BRYANT and BEASLEY concur.

FAIRFIELD HARBOUR PROPERTY OWNERS ASSOCIATION, INC. PLAINTIFF V.
MIDSOUTH GOLF, LLC, DEFENDANT

No. COA10-384
(Filed 16 August 2011)
1. Appeal and Error—appealability—failure to appropriately

file notice of appeal

Although defendant failed to appropriately file notice of
appeal of a 30 June 2009 order, the Court of Appeals had jurisdic-
tion to review the action under N.C.G.S. § 1-278.

3. As we found that plaintiffs’ claims were preempted by the NLRA, we need not
address defendants’ arguments as to the preemption by the duty of fair representation.
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2. Deeds—restrictive covenants—enforcement authority
The trial court did not err by denying defendant’s motions to
dismiss based on a 1993 restrictive covenant’s alleged failure to
provide plaintiff with enforcement authority. A plain reading of
the covenant revealed that defendant agreed to maintain the
amenities and plaintiff was given the authority to file suit to
enforce the restrictive covenants in law or in equity.

3. Deeds—restrictive covenants—consideration—radical
change—amenities fees
The trial court did not err by granting summary judgment in
favor of plaintiff on its claim that defendant breached the 1993
covenants and on defendant’s counterclaim and defenses based on
alleged lack of consideration. Defendant was unable to identify
changes within the covenanted area that were so radical that they
would destroy the original purposes of the agreement. Further, a
financial hardship did not qualify as a “radical change” occurring
within a community. There was nothing to suggest that defendant’s
right to collect an amenities fee was unenforceable, and defendant
failed to present evidence that the decision of individual lot own-
ers to withhold amenity fees was at plaintiff’s direction.

4. Deeds—restrictive covenants—radical change—failure of
consideration—lack of reciprocal benefits and burdens—
bad faith

The trial court did not err in a breach of covenants case by
denying defendant’s motion for directed verdict on the issues of
radical change, failure of consideration, lack of reciprocal bene-
fits and burdens, and bad faith. The Court of Appeals previously
concluded there were no genuine issues of material fact as to
these issues.

5. Deeds—restrictive covenants—frustration of purpose

The trial court did not err in a breach of covenants case by
granting plaintiff’s motion for directed verdict on the issue of
frustration of purpose. The contractual agreement entered into
by the parties allocated the potential risk involved in the frus-
trating event to defendant.

6. Damages and Remedies—restrictive covenant—motion in
limine

The trial court did not err in a breach of covenants case by

denying defendant’s motion in li¢mine on the issue of damages. The
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terms of the restrictive covenant allowed plaintiff to recover dam-
ages other than the costs incurred in maintaining the golf courses.

7. Damages and Remedies—motion for directed verdict—
motion for judgment notwithstanding verdict
The trial court did not err in a breach of covenants case by
denying defendant’s motions for a directed verdict and for judg-
ment notwithstanding the verdict on the lack of damages issue.

8. Deeds—restrictive covenants—requested jury instruc-
tion—frustration of purpose—damages

The trial court did not err by failing to give defendant’s
requested jury instructions on the issues of frustration of purpose
and damages. Defendant was unable to establish that the evi-
dence warranted these instructions.

Appeal by Defendant from judgment entered 27 July 2009 by
Judge John E. Nobles, Jr. in Craven County Superior Court. Heard in
the Court of Appeals 26 October 2010.

Stubbs & Perdue, PA., by John W. King, Jr., for Plaintiff-
Appellee.

Ward and Smith, PA., by Eric J. Remington, for Defendant-
Appellant.

BEASLEY, Judge.

Where on 27 August 2009 Defendant entered notice of appeal of
judgment on “all rulings made by [the trial court] against Defendant
during the trial and any pre-trial proceedings,” we hold that notice of
appeal was proper. Where the trial court denied Defendant’s motion
for directed verdict on the issues of radical change, failure of consid-
eration, lack of reciprocal benefits and burden and bad faith, and
damages, and denied Defendant’s motion for requested jury instruc-
tion, granted Plaintiff’s motion for directed verdict on the issue of
frustration of purpose, denied Defendant’s motion in limine to limit
Plaintiff’s evidence of damages, we affirm.

Fairfield Harbour is a residential community located in Craven
County, North Carolina. The community consists of residential homes,
condominiums, and timeshares. Additionally, residents have access to
two golf courses and a number of other amenities located within the
community. All property owners within the community are members
of Plaintiff, Fairfield Harbour Property Owners Association, Inc.
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In 1975, the original developer of the Fairfield Harbour commu-
nity recorded the “Supplemental Declaration of Restrictions-Treasure
Lake of North Carolina, Inc.” (“Supplemental Declaration”). The Supple-
mental Declaration allowed the developer to charge an annual fee to
all residents for the upkeep and maintenance of all recreational
amenities. Later, in 1979, Fairfield Harbour, Inc., as the successor in
interest to the original community developer, recorded the “Master
Declaration of Fairfield Harbour” which allowed Fairfield Harbour
Inc., and its successor to assess an amenity fee to all single family
lots, town homes, condominiums, and timeshares sold thereafter. On
29 September 1999, Defendant, Midsouth Golf LLC, entered into a
contract of sale for the purchase of many of the amenities in Fairfield
Harbour including the two golf courses. Defendant purchased the
amenities, subject to the 1993 covenants, in March 2000. The 1993
restrictive covenants required Defendant to operate and maintain two
golf courses located within the community. Additionally, pursuant to
the 1975 and 1979 restrictions, Defendant was also allowed to collect
amenity fees for the maintenance of the golf courses.

Residents in the community were categorized as single family
residential lots, town homes, condominiums and owners of time-
shares. Though the timeshare property owners outnumbered any
other category of residents in the community, they were required to
pay the same amount in amenity fees as the other residents. In
November 2004, Defendant filed suit against the timeshare property
owners seeking to address this concern by assessing the timeshare
property owners an amenity fee approximately five times more than
that assessed to other owners. On 26 July 2006, the trial court deter-
mined that the amenity fee provision of the Master Declaration was
unenforceable against the time-share property owners. Following the
decision, some of the remaining residents of the Fairfield Harbour
community stopped paying the amenity fees and began boycotting
use of the amenities. Soon thereafter, Defendant closed the golf
courses due to insufficient funds. On 22 April 2008, Plaintiff filed the
present action generally arguing that Defendant’s decision to close
the Shoreline Golf Course was a breach of the Declaration of
Covenants requiring Defendant to operate and maintain the golf
course and its amenities.

On 27 June 2009, the trial court allowed Plaintiff’s partial motion
for summary judgment, concluding that there was no genuine issue of
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material fact as to Plaintiff’s assertion that Defendant breached the
covenants by closing the golf course. Additionally, the trial court dis-
missed all Defendant’s defenses and counterclaims except the
defense of frustration of purpose. The only issues remaining for trial
were the amount of damages and the defense of frustration of pur-
pose. Following the trial, the trial court granted Plaintiff’s motion for
a directed verdict on Defendant’s frustration of purpose defense.
Defendant appeals the trial court’s order.

Motion to Dismiss

[1] Preliminarily, we address a motion to dismiss filed by Plaintiff in
which it seeks to dismiss a portion of Defendant’s appeal. Plaintiff
contends that because Defendant failed to identify the specific order
from which it was appealing, Defendant failed to appropriately pro-
vide notice of appellate review. We disagree.

The rules of appellate procedure provide that:

The notice of appeal required to be filed and served by sub-
section (a) of this rule shall specify the party or parties taking
the appeal; shall designate the judgment or order from which
appeal is taken and the court to which appeal is taken; and
shall be signed by counsel of record for the party or parties
taking the appeal, or by any such party not represented by
counsel of record.

N.C.R. App. P. 3(d). Generally, appellate courts only have jurisdiction
to hear appeals from those orders specifically designated in the
notice of appeal. Chee v. Estes, 117 N.C. App. 450, 452, 451 S.E.2d 349,
350 (1994). “Proper notice of appeal is a jurisdictional requirement
that may not be waived.” Id.

In this case, Defendant failed to specifically identify the order
from which it intended to appeal. Defendant assigns error to the
trial court’s order granting summary judgment in favor of Plaintiff
filed on 30 June 2009. However, in its notice of appeal to this Court,
Defendant merely designated that he was appealing from the judg-
ment entered on 27 July 2009 and “all rulings made by [the trial
court] against Defendant Mid-South during the trial and any pre-
trial proceedings.” As discussed above, the trial court addressed
numerous pre-trial and post-trial motions made by the parties.
Defendant’s appeal from “all rulings” and “pre-trial proceedings” is
not a specific designation.
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“Notwithstanding the jurisdictional requirements in Rule 3(d),
our Court has recognized that even if an appellant omits a certain
order from the notice of appeal, our Court may still obtain jurisdic-
tion to review the order pursuant to N.C. Gen. Stat. § 1-278.” Yorke
v. Novant Health, Inc., 192 N.C. App. 340, 348, 666 S.E.2d 127, 133
(2008). Appellate jurisdiction pursuant to N.C. Gen. Stat. § 1-278 is
appropriate under the following circumstances: “ ‘(1) the appellant
must have timely objected to the order; (2) the order must be inter-
locutory and not immediately appealable; and (3) the order must have
involved the merits and necessarily affected the judgment.’ ” Id. (quoting
Dixon v. Hill, 174 N.C. App. 252, 257, 620 S.E.2d 715, 718 (2005)).

Though Defendant in this case failed to appropriately file notice
of appeal of the 30 June 2009 order, our Court has jurisdiction to
review the action pursuant to N.C. Gen. Stat. § 1-278. Defendant
timely objected to the trial court’s summary judgment order. The
North Carolina Rules of Civil Procedure provide that formal objec-
tions are not necessary with respect to pre-trial motions “and other
orders of the court not directed to the admissibility of evidence[.]”
N.C. Gen. Stat. § 1A-1, Rule 46(b) (2009). To preserve an exception to
a pre-trial ruling for appellate review, it is “sufficient if a party, at the
time the ruling or order is made or sought, makes known to the court
the party’s objection to the action of the court or makes known the
action that the party desires the court to take and the party’s grounds
for its position.” Id. Here, Defendant submitted affidavits, arguments,
and a memorandum of law in opposition to Plaintiff’s motion for sum-
mary judgment. Accordingly, Defendant timely objected to the trial
court’s ruling and satisfied the first element of N.C. Gen. Stat. § 1-278.

The trial court’s order granting Plaintiff’s motion for partial sum-
mary judgment was interlocutory and was not immediately appealable.
“An interlocutory order is one made during the pendency of an action,
which does not dispose of the case, but leaves it for further action by
the trial court in order to settle and determine the entire controversy.”
Veazey v. Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381 (1950). “A
grant of partial summary judgment, because it does not completely
dispose of the case, is an interlocutory order from which there is
ordinarily no right of appeal.” Liggett Group v. Sunas, 113 N.C. App.
19, 23, 437 S.E.2d 674, 677 (1993). The trial court’s order in this case dis-
posed of many of Defendant’s defenses; however, it left the issue of
damages and the issue of frustration of purpose for trial. The trial court
did not certify the order for immediate appellate review, nor did the
trial court’s order affect a substantial right held by Defendant.
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Finally, the trial court’s grant of partial summary judgment
“involved the merits and affected the judgment.” “An order involves
the merits and necessarily affects the judgment if it deprives the
appellant of one of the appellant’s substantive legal claims.” Yorke,
192 N.C. App. at 348, 666 S.E.2d at 133. In the current action, the trial
court’s order dismissed Defendant’s counterclaim and several of its
legal defenses. Because the trial court’s grant of partial summary
judgment eliminated one of Defendant’s claims and several of its
defenses, we hold that Defendant satisfied the third element of N.C.
Gen. Stat. § 1-278.

L.

[2] On 24 June 2008, Defendant moved to dismiss Plaintiff’s action
for lack of standing. The trial court denied Defendant’s motion. On
appeal, Defendant first argues that the trial court erred in denying its
motions to dismiss because the 1993 restrictive covenants did not
provide Plaintiff with enforcement authority. We disagree.

“Standing is a necessary prerequisite to a court’s proper exercise
of subject matter jurisdiction.” Neuse River Found., Inc. v.
Smithfield Foods, Inc., 155 N.C. App. 110, 113, 574 S.E.2d 48, 51
(2002) (quotation omitted). “If a party does not have standing to bring
a claim, a court has no subject matter jurisdiction to hear the claim.”
Estate of Apple v. Commercial Courier Express Inc., 168 N.C. App.
175, 177, 607 S.E.2d 14, 16 (2005). In its motion, Defendant moved to
dismiss the action pursuant to Rules 12(b)(1) and 12(b)(6) of the
North Carolina Rules of Civil Procedure.

Standing is properly challenged by a 12(b)(1) motion to dismiss,
or 12(b)(6) motion to dismiss for a failure to state a claim upon which
relief may be granted. See Fuller v. Easley, 145 N.C. App. 391, 395,
553 S.E.2d 43, 46 (2001) (“[s]tanding concerns the trial court’s subject
matter jurisdiction and is therefore properly challenged by a Rule
12(b)(1) motion to dismiss”); see also Street v. Smart Corp., 157 N.C.
App. 303, 305, 578 S.E.2d 695, 698 (2003) (“A lack of standing may be
challenged by motion to dismiss for failure to state a claim upon
which relief may be granted”). “The standard of review on a motion
to dismiss under Rule 12(b)(1) is de novo. The standard of review on
a motion to dismiss under Rule 12(b)(6) is whether, if all the plain-
tiff’s allegations are taken as true, the plaintiff is entitled to recover
under some legal theory.” Rowlette v. State, 188 N.C. App. 712, 714,
656 S.E.2d 619, 621 (2008) (internal citations and quotations omitted).
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In the present case, under the application of either standard of
review, the trial court appropriately determined that Plaintiff had
standing to bring its action against Defendant. It is well established
that the intention of the parties governs this Court’s review of restric-
tive covenants. Southeastern Jurisdictional Administrative Council,
Inc. v. Emerson, 363 N.C. 590, 596, 683 S.E.2d 366, 369 (2009). “The
original parties to a restrictive covenant may structure the covenants,
and any corresponding enforcement mechanism, in virtually any fash-
ion they see fit.” Wise v. Harrington Grove Cmty. Ass’n, Inc., 357
N.C. 396, 401, 584 S.E.2d 731, 735 (2003). The parties’ intent shall be
determined from a thorough examination of all the covenants con-
tained in the instrument or instruments creating the restrictions.
Long v. Branham, 271 N.C. 264, 268, 156 S.E.2d 235, 238 (1967).
“Judicial enforcement of a covenant will occur as it would in an
action for enforcement of ‘any other valid contractual relation-
ship.” ” Page v. Bald Head Ass’n, 170 N.C. App. 151, 155, 611
S.E.2d 463, 466 (2005) (quoting Sheets v. Dillon, 221 N.C. 426,
431, 20 S.E.2d 344, 347 (1942)).

In this case, the restrictive covenants explain that the “Company
and Association shall have the right to enforce, by any proceedings at
law or in equity, all of the restrictions, conditions, covenants, ease-
ments, reservation, liens and charges now or hereafter imposed by
the provisions of this Declaration.” The covenant also defines
“Association” as Fairfield Harbour Property Owners Association. A
plain reading of the covenant reveals that Defendant agreed to main-
tain the amenities, and Plaintiff was given the authority to file suit to
enforce the restrictive covenants in law or in equity. While the 1993
covenants contain several provisions that would allow Plaintiff to
enter the premises and take over care of the amenities, application of
these specific provisions are not relevant to the current action.
Instead, Plaintiff exercised its right to file an action to enforce the
restrictive covenants. Accordingly, Defendant’s contention that the
terms of the restrictive covenant did not provide Plaintiff with
enforcement authority is without merit.

IL.

[8] Defendant next argues that “the trial court erred in entering sum-
mary judgment in [Plaintiff’s] favor on its claim that [Defendant]
breached the 1993 covenants and on [Defendant’s] counterclaim and
defenses.” We disagree.
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While Defendant’s appeal of this issue raises various claims,
counterclaims, and defenses, they are all subject to the same stan-
dard of review. A trial court’s decision to grant a motion for summary
judgment is appropriate if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and
that any party is entitled to a judgment as a matter of law.” N.C. Gen.
Stat. § 1A-1, Rule 56(c) (2009). “[T]his Court must view the record
in the light most favorable to the non-movant and draw all rea-
sonable inferences in the non-movant’s favor.” Gaskill v. Jeanette
Enterprises, Inc., 147 N.C. App. 138, 140, 554 S.E.2d 10, 12 (2001).
The moving party bears the burden of establishing that there is no
genuine issue of material fact. Dalton v. Camp, 3563 N.C. 647, 651, 548
S.E.2d 704, 707 (2001).

The party moving for summary judgment may meet this burden
by “(1) proving that an essential element of plaintiff’s claim is nonex-
istent, or (2) showing through discovery that plaintiff cannot produce
evidence to support an essential element of his or her claim, or (3)
showing that plaintiff cannot surmount an affirmative defense which
would bar the claim.” Watts v. Cumberland County Hosp. System,
Inc., 75 N.C. App. 1, 6, 330 S.E.2d 242, 247 (1985), reversed on other
grounds, 317 N.C. 321, 345 S.E.2d 201 (1986). Once the burden of the
moving party is satisfied, “the burden shifts to the non-moving party
to produce a forecast of evidence demonstrating specific facts, as
opposed to allegations, establishing at least a prima facie case at
trial.” Stephenson v. Warren, 136 N.C. App. 768, 772, 525 S.E.2d 809,
811-12 (2000).

Defendant first specifically argues that a radical change in cir-
cumstances has destroyed the essential purpose of the covenant, ren-
dering the covenant unenforceable against Defendant. We disagree.
“The weight of authority is to the effect that, if substantial, radical,
and fundamental changes have taken place in a development pro-
tected by restrictive covenants, courts of equity will not enforce the
restriction.” Higgins v. Hough, 195 N.C. 652, ___) 143 S.E. 212, 213
(1928). Our Court has held that restrictive “[c]ovenants may . . . be
terminated when changes within the covenanted area are so radical
as practically to destroy the essential objects and purposes of the
agreement.” Medearis v. Trustees of Meyers Park Baptist Church,
148 N.C. App. 1, 6, 5568 S.E.2d 199, 203 (2001) (internal quotation
marks omitted). There is not a bright-line test for determining
whether a radical change has occurred and the inquiry depends upon
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the facts and circumstances presented in each case. Id. at 7, 558
S.E.2d at 204.

Typically, cases in which we contemplated whether a radical
change terminated a restrictive covenant involved physical changes
in the covenanted area. See Tull v. Doctors Building, Inc., 255 N.C.
23, 38, 120 S.E.2d 817, 827 (1961); Hawthorne v. Realty Syndicate,
Inc., 300 N.C. 660, 667-68, 268 S.E.2d 494, 499 (1980); Sterling Cotton
Mills, Inc. v. Vaughan, 24 N.C. App. 696, 212 S.E.2d 199 (1975);
Barber v. Dixon, 62 N.C. App. 455, 302 S.E.2d 915 (1983).

In this case, Defendant is unable to identify changes within the
covenanted area that were so radical, that they would destroy the
original purposes of the agreement. The restrictive covenants require
Defendant to maintain and operate the golf course and other ameni-
ties in the community. Defendant asserts that because many of the
assessed lot owners refuse to pay the required amenity fees, it is
unable to comply with the obligations of the restrictive covenants.
Defendant fails to cite, nor can we locate, a case in which a financial
hardship qualified as a “radical change” occurring within a commu-
nity. Defendant offers no evidence of changes to the community that
would destroy the purpose of maintaining a golf course in the
covenanted community. The community remains a residential neigh-
borhood and covenants creating golf courses and amenities for the
benefits of those residents are not destroyed.

Next, Defendant contends that the trial court erroneously granted
Plaintiff’s motion for summary judgment as to Defendant’s assertion
that a failure of consideration rendered the covenants unenforceable.
We disagree.

“Restrictive covenants are considered contractual in nature and
acceptance of a valid deed incorporating the covenants implies the
existence of a valid contract.” Page, 170 N.C. App. at 155, 611 S.E.2d
at 465. “ ‘[I|n order for a contract to be enforceable it must be sup-
ported by consideration.”” Duncan v. Duncan, 147 N.C. App. 152,
155, 5563 S.E.2d 925, 927 (2001) (quoting Investment Properties
v. Norburn, 281 N.C. 191, 195, 188 S.E.2d 342, 345 (1972)). Consider-
ation sufficient enough to support a contract consists of “ ‘any bene-
fit, right, or interest bestowed upon the promisor, or any forbearance,
detriment, or loss undertaken by the promisee.”” Lee v. Paragon
Group Contractors, Inc., 78 N.C. App. 334, 338, 337 S.E.2d 132, 134
(1985) (quoting Brenner v. Little Red School House, Ltd., 302 N.C.
207, 215, 274 S.E.2d 206, 212 (1981)).
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Typically, our Court will not examine the adequacy of the consid-
eration in a contractual agreement. Hejl v. Hood, Hargellt &
Associates, Inc., 196 N.C. App. 299, 305, 674 S.E.2d 425, 429 (2009).
“[Ilnadequate consideration, as opposed to the lack of consideration,
is not sufficient grounds to invalidate a contract. In order to defeat a
contract for failure of consideration, the failure of consideration
must be complete and total.” Harllee v. Harllee, 151 N.C. App. 40, 49,
565 S.E.2d 678, 683 (2002) (internal citations and quotations omitted).
“[Wlhen parties have dealt at [arms-length] and contracted, the
Court cannot relieve one of them because the contract has proven to
be a hard one. Whether or not the consideration is adequate to
the promise, is generally immaterial in the absence of fraud.”
Weyerhaeuser Co. v. Carolina Power & Light Co., 257 N.C. 717, 722,
127 S.E.2d 539, 543 (1962).

Here, there was sufficient consideration to support the validity of
the restrictive covenants. Defendant argues that because of the time-
share decision, and subsequent actions by the residents, there was a
failure of consideration and that excused it from its obligation to
maintain and operate the amenities. There is nothing here to suggest
that Defendant’s right to collect the amenity fees was unenforceable.
When Defendant took control of the golf courses, they began to col-
lect fees from the assessed owner for the maintenance of the courses.
Though there is evidence that many of the assessed property owners
are no longer paying the amenity fees and are boycotting the golf
courses, the initial contractual agreement remains valid. Accordingly,
the trial court appropriately determined that the original contract
between the parties does not fail for a lack of consideration.!

Next, Defendant contends that the trial court erred in entering
summary judgment in favor of Plaintiff because the restrictive
covenant’s obligations are no longer tied to any reciprocal benefits
arising from its ownership of the golf courses. We disagree.

In its brief Defendant asserts that the restrictive covenants
imposes reciprocal benefits and burdens upon Plaintiff and
Defendant. Because Defendant was no longer receiving the amount
necessary in fees to maintain the golf courses, it was no longer
required to operate the golf courses. However, language in the restric-

1. We also note that the authority and arguments raised by Defendant relate to
defense of “frustration of purpose.” Because Defendant fails to argue the defense of
failure of consideration, it is abandoned on appeal. N.C.R. App. P. 28(b)(6).
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tive covenants specifically provides that the restrictions contained
within the covenant are severable. Merely because one restriction in
the covenant was declared illegal, the enforceability of the other pro-
visions is not affected. Because language in the 1993 restrictive
covenants clearly indicates that the restrictive covenants were not
intended to afford reciprocal benefits upon the parties, Defendant’s
argument is without merit.

In its final argument, Defendant contends that the trial court erro-
neously failed to determine that “by refusing to pay amenity fees and
boycotting the use of the amenities, FHPOA, through its members,
has acted in bad faith, thus barring its claims.” We disagree.

In addition to its express terms, a contract contains all terms
that are necessarily implied “to effect the intention of the parties”
and which are not in conflict with the express terms. Lane
v. Scarborough, 284 N.C. 407, 410, 200 S.E.2d 622, 624 (1973) (cita-
tions omitted.) Among these implied terms is the “basic principle of
contract law that a party who enters into an enforceable contract is
required to act in good faith and to make reasonable efforts to
perform his obligations under the agreement.” Weyerhaeuser Co.
v. Godwin Building Supply Co., 40 N.C. App. 743, 746, 253 S.E.2d
625, 627 (1979) (citations omitted).

In the present action, there is no evidence indicating that Plaintiff
failed to act in good faith to perform its contractual obligations under
the agreement. While a number of the assessed lot owners have
refused to pay the required amenity fees and are boycotting the golf
courses, there is no evidence that these lot owners are acting on
Plaintiff’s behalf or pursuant to its direction. Plaintiff is an incorpo-
rated entity, governed by a board of directors. Defendant failed to
present any evidence that the decision of individual lot owners to
withhold amenity fees was at Plaintiff’s direction. While individual
assessed property owners may have breached the terms of the
restrictive covenants, these actions are not attributable to Plaintiff.
Accordingly, the trial court appropriately determined that there was
no genuine issue of material fact as to Defendant’s claim of bad faith.

III.

[4] Defendant next argues that the trial court erroneously denied its
motion for directed verdict on the issues of radical change, failure of
consideration, lack of reciprocal benefits and burdens, and bad faith
because the evidence presented at trial supports only one conclusion
on these issues. We disagree.
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It is well established that the “standard of review of directed ver-
dict is whether the evidence, taken in the light most favorable to the
non-moving party, is sufficient as a matter of law to be submitted to
the jury.” Davis v. Dennis Lilly Co., 330 N.C. 314, 322, 411 S.E.2d 133,
138 (1991). When determining