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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OoFr

NorTH CAROLINA
AT
RALEIGH

TED L. BISSETTE anp wire, MARY HOLLY BISSETTE,
INDIVIDUALLY AND AS CETUIS QUE TRUST, PLAINTIFFS
V.
JENNIFER T. HARROD; BROOKS, PIERCE, MCLENDON, HUMPHREY & LEONARD,
LLP, A NorTH CAROLINA LIMITED LIABILITY PARTNERSHIP; ALL INDIVIDUALLY AND AS TRUSTEES, AND
SCOTT W. RICH anp wirg, LAURA K. RICH, DEFENDANTS

No. COA12-921
Filed 19 March 2013

Appeal and Error—appellate jurisdiction—attorney fees and
sanctions—retained by trial court

The trial court’s decision to retain jurisdiction after granting
defendants’ N.C.G.S. § 1A-1, Rule 12(b)(6) motion for dismissal in
order to entertain motions for attorney fees or other sanctions did
not deprive the Court of Appeals of the authority to address the is-
sues raised by plaintiffs’ appeal. A claim for attorney fees pursuant
to N.C.G.S. § 6-21.5 is not part of a plaintiff’s underlying substantive
claim, and neither the dismissal of a case nor the filing of an appeal
deprives the trial court of jurisdiction to hear Rule 11 motions.

Appeal and Error—appealability—core of controversy—
debated below

The question of whether plaintiffs’ complaint stated a claim for
breach of an express trust was properly before the Court of Appeals
on an appeal from a N.C.G.S. § 1A-1, Rule 12(b)(6) dismissal where
the trial court expressly allowed the issue to be debated and the is-
sue appeared to be at the core of the controversy.
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3. Trusts—res—not transferred

The trial court did not err by dismissing plaintiffs’ complaint for
failure to state a claim for relief for breach of an express trust in-
volving real estate. Defendants had no authority to transfer, and did
not transfer, the res of the alleged trust at the time that the express
trust in question was allegedly created. Any claims that plaintiffs
were entitled to assert in reliance on the agreement in question were
limited to breach of contract, but the statute of limitations on those
claims had expired by the time their complaint was filed.

4. Trusts—resulting or constructive—no fraud or wrongdoing

The trial court did not err by dismissing plaintiffs’ request for
the imposition of a constructive or resulting trust entitling them to
an easement in an action arising from the division of a lot within
a subdivision without the homeowners associations’ approval.
Plaintiffs’ factual allegations did not suffice to establish that defend-
ants obtained possession of the property as the result of any fraud,
wrongdoing, or other circumstance that might support the imposi-
tion of a constructive or resulting trust.

Appeal by plaintiffs from order entered 11 May 2012 by Judge
Richard L. Doughton in Guilford County Superior Court. Heard in the
Court of Appeals 10 December 2012.

Kenneth T. Davies for Plaintiffs.

Tuggle Duggins & Meschan PA., by Robert C. Cone and Brandy L.
Mills, for Defendants.

ERVIN, Judge.

Plaintiffs Ted L. Bissette and Mary Holly Bissette appeal from an
order dismissing the complaint that they filed against Defendants Scott
W. Rich and Laura K. Rich! for failure to state a claim upon which re-
lief could be granted. On appeal, Plaintiffs contend that the trial court
erroneously dismissed their complaint on the grounds that they had
adequately pled claims sounding in breach of an express trust and for
the imposition of a constructive or resulting trust which claims were

1. Plaintiffs originally asserted claims against Jennifer T. Harrod and Brooks, Pierce,
McLendon, Humphrey & Leonard, LLP, as well. On 10 May 2012, Plaintiffs voluntarily
dismissed their claims against Ms. Harrod and Brooks, Pierce with prejudice. As a result,
all references to “Defendants” in this opinion should be understood as referring to Scott
W. Rich and Laura K. Rich.
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not barred by the applicable statute of limitations. After careful consid-
eration of Plaintiff’s challenges to the trial court’s order in light of the
record and the applicable law, we conclude that the trial court’s order
should be affirmed.

I. Factual Background
A. Substantive Facts

Moss Creek is a single-family residential development located in
Guilford County. In 1987, the Moss Creek Homeowners Association filed
a Declaration of Covenants, Conditions, and Restrictions which provid-
ed, in pertinent part, that no lot in the development “may be subdivided
by sale or otherwise [so] as to reduce the total area of the Lot” except
by written consent of the Association. Moss Creek Homeowners Ass'n,
Inc., v. Bissette, 202 N.C. App. 222, 225, 689 S.E.2d 180, 183, disc. review
denied, 364 N.C. 242, 698 S.E.2d 402 (2010) (Moss Creek I). As we noted
in our opinion in Moss Creek I.

On 23 December 1993, the Bissettes acquired title to Lot
6 in Moss Creek Development, and subsequently built a
house on the lot.

On 5 July 2002, the Bissettes acquired title to the parcel
of property adjoining their lot known as Lot 8, and on
10 November 2003, the Bissettes recorded an Instrument
of Combination combining the two lots formally. The
Bissettes thereafter recorded a plat on 5 December 2003
which (1) split former Lot 8 into two pieces and labeled
the new parcels Lot 1 and Lot 2, and (2) recombined Lot 6
and Lot 2 to create a new L-shaped Lot 6 which expanded
the backyard of the Bissettes. . .. [T]he Bissettes sold Lot 1
to Scott and Laura Rich (the “Riches”) on 28 April 2005. . . .

Moss Creek I, 202 N.C. App at 225, 689 S.E.2d at 183. In other words,
Plaintiffs originally owned Lot 6; however, after purchasing the adjoin-
ing lot, identified as Lot 8, they combined Lot 6 with part of Lot 8 be-
fore selling Defendants the remainder of Lot 8. Plaintiffs memorialized
these transactions in documents titled Instrument of Combination and
Exclusion Map.

On 18 May 2005, the Association and various individual Association
members (the Moss Creek I plaintiffs) filed a complaint against Plaintiffs
and Defendants in which they alleged that the transactions described
above violated the restrictive covenant provision barring the subdivision
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of individual lots in Moss Creek. Moss Creek I, 202 N.C. App at 225-
26, 689 S.E.2d at 183. Subsequently, Defendants asserted a cross-claim
against Plaintiffs for breach of warranty. On 6 September 2005, the par-
ties to this case executed an agreement which provided, in pertinent
part, that:

... If for any reason . . . the actions reflected in the
Instrument of Combination and the Exclusion Map are
required to be reversed, then the Richs agree to record
the Deed of Easement attached hereto as Exhibit A. The
Richs agree to sign the Deed of Easement at the same
time as this Agreement. The signed Deed of Easement will
be held by [the Riches’] attorney, Jennifer T. Harrod, to
be recorded with the Guilford County Register of Deeds
if and only if the actions reflected in the Instrument of
Combination and the Exclusion Map are required to be
reversed, and as a result thereof, the Rich’s acquire title
to the aforesaid Tract II. It is expressly agreed and un-
derstood by the Parties that the Richs’ actions in sign-
ing the Deed of Easement and giving it to their attorney
does not constitute delivery of the Deed of Easement to
the Bissettes, and that such Deed of Easement shall not
become effective and enforceable unless and until the
Deed of Easement is recorded with the Guilford County
Register of Deeds.

On 21 December 2005, Defendants entered into a consent judgment
with the Moss Creek I plaintiffs under which the Moss Creek I plain-
tiffs dismissed their claim against Defendants and in which the deed
between Plaintiffs and Defendants was declared to be valid and to con-
vey title to the property transferred from Plaintiffs to Defendants in fee
simple absolute.

On 7 June 2006, the Moss Creek I plaintiffs “filed [an] amended com-
plaint . . . [seeking] declaratory and injunctive relief against [Plaintiffs]
. . . for violating the restrictive covenants.” Moss Creek I at 226, 689
S.E.2d at 183.2 On 29 December 2006, Judge Ronald E. Spivey entered
an order determining that Plaintiffs had violated the restrictive cov-
enants and that none of their defenses had merit. Id. On 12 February
2008, Judge James M. Webb entered an order declaring, in pertinent

2. Although the Riches were named as defendants in the amended complaint, the
complaint expressly incorporates the consent agreement and acknowledges that the Moss
Creek I plaintiffs’ claims against the Riches had been resolved.
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part, that the Instrument of Combination and the Exclusion Map, were
“null and void” and directing that the “General Warranty Deed executed
by [Plaintiffs] to [Defendants] . . . [be] reformed to include all of Lot 8. . .
to be effective April 28, 2005[.]” As a result, Judge Webb’s order awarded
Defendants ownership of Lot 8 in its entirety, including the portion that
Plaintiffs had added to their lot and that was designated “Tract II” in
the September 2005 agreement. On 4 March 2008, Judge Webb entered
another order granting summary judgment in favor of the Moss Creek I
plaintiffs with respect to “any remaining claims not previously resolved
or adjudicated.” Id.

Plaintiffs noted an appeal to this Court from various orders that
had been entered during the course of the Moss Creek I litigation. On
2 February 2010, this Court filed an opinion in Moss Creek I affirming the
orders invalidating the Instrument of Combination and Exclusion Map
and vesting title in the entirety of Lot 8 in Defendants while overturning
certain orders requiring Defendants to pay attorneys’ fees to the Moss
Creek I plaintiffs.

B. Procedural History

On 29 December 2011, more than three years and ten months af-
ter Judge Webb ordered that the deed from Plaintiffs to Defendants
be reformed in such a manner as to vest title to the original Lot 8
in Defendants, Plaintiffs filed a complaint seeking relief based upon
Defendants’ refusal to grant Plaintiffs an easement as specified in the
6 September 2005 agreement. In their complaint, Plaintiffs asserted
claims sounding in breach of fiduciary duty, constructive fraud, and
breach of contract and sought the entry of an order requiring specif-
ic performance of the 6 September 2005 agreement. On 4 April 2012,
Plaintiffs voluntarily dismissed their complaint against Defendants pur-
suant to N.C. Gen. Stat. § 1A-1, Rule 41. On 10 April 2012, Plaintiffs filed
another complaint against Defendants in which they asserted claims
sounding in breach of express trust, constructive fraud, and breach of
fiduciary duty and sought the imposition of a resulting or constructive
trust on the portion of Defendants’ property that would have been sub-
ject to an easement in favor of Plaintiffs pursuant to the 6 September
2005 agreement. On 18 April 2012, Defendants filed a motion seeking
dismissal of Plaintiffs’ complaint pursuant to N.C. Gen. Stat. § 1A-1, Rule
12(b)(6) on the grounds that Plaintiffs’ claims were barred by the three
year statute of limitations applicable to actions arising from contract
claims and asserting, in pertinent part, that:
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1. This action is barred by North Carolina’s three-
year statute of limitations, N.C. Gen. Stat. §§ 1-15 and
1-52. . . . [F]inal Orders entered by Judge Webb . . . on
February 12 and March 4, 2008 . . . reversed the actions of
[Plaintiffs] reflected in the “Instrument of Combination”
and the “Exclusion Map” . . . and conveyed title to
[Defendants] of the property referred to in the so-called
Deed of Easement. . . .

2. ... [Plaintiffs] could have entered suit on February
12, 2008. On that date the disputed property was trans-
ferred to [Defendants]. The transfer was not stayed or
held in abeyance. The rights of [Plaintiffs], if any, under
the subject agreement, became actionable on February
12, 2008. This action was not deemed commenced until
December 29, 2011][.] . ..

3. The subject contract cannot be enforced due to
the running of the statute of limitations, because more
than three years’ time has elapsed since accrual of
[P]laintiffs’ right, if any, to sue for enforcement of the
subject contract. . . .

A hearing was held with respect to Defendants’ dismissal motion on
7 May 2012. During the course of this hearing, Plaintiffs expressly aban-
doned their constructive fraud and breach of fiduciary duty claims and
indicated that they were only pursuing their claims for breach of express
trust or the imposition of a constructive or resulting trust. On 11 May
2012, the trial court entered an order dismissing Plaintiffs’ complaint
for failure to state a claim upon which relief can be granted.3 Plaintiffs
noted an appeal to this Court from the trial court’s order.

[1] 3. In its order, the trial court stated that “jurisdiction of this matter is retained for
purposes of (a) taxing costs, (b) entertaining motions for costs (including claims for at-
torneys’ fees), and (c¢) motions for sanctions under Rule 11 of the North Carolina Rules
of Civil Procedure.” However, given that a claim for attorney’s fees pursuant to N.C. Gen.
Stat. § 6-21.5 is not part of a plaintiff’s “underlying substantive claim,” Bumpers v. Cmty.
Bank of N. Va., 364 N.C. 195, 200, 695 S.E.2d 442, 446 (2010), and that “neither the dismissal
of a case nor the filing of an appeal deprives the trial court of jurisdiction to hear Rule
11 motions,” Dodd v. Steele, 114 N.C. App. 632, 634, 442 S.E.2d 363, 365 (citing Bryson
v. Sullivan, 330 N.C. 644, 653, 412 S.E.2d 327, 331 (1992)), disc. rev. denied, 337 N.C.
691, 448 S.E.2d 521 (1994), the trial court’s decision to retain jurisdiction for the purpose
of entertaining motions for attorneys’ fees or other sanctions does not deprive us of the
authority to address the issues raised by Plaintiffs’ appeal. See Dafford v. JP Steakhouse
LLC, __N.C.App __,_ n.3,709 S.E.2d 402, 407 n.3 (2011).
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II. Legal Analysis
A. Standard of Review

“The standard of review of an order granting a [motion to dismiss
pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6)] is whether the com-
plaint states a claim for which relief can be granted under some legal
theory when the complaint is liberally construed and all the allega-
tions included therein are taken as true. On a motion to dismiss, the
complaint’s material factual allegations are taken as true. Dismissal is
proper ‘when one of the following three conditions is satisfied: (1) the
complaint on its face reveals that no law supports the plaintiff’s claim;
(2) the complaint on its face reveals the absence of facts sufficient to
make a good claim; or (3) the complaint discloses some fact that neces-
sarily defeats the plaintiff’s claim.” ” Burgin v. Owen, 181 N.C. App. 511,
512, 640 S.E.2d 427, 428-29 (citing Country Club of Johnston Cty., Inc.
v. U.S. Fidelity & Guar. Co., 150 N.C. App. 231, 238, 563 S.E.2d 269, 274
(2002), and Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 56, 5564
S.E.2d 840, 844 (2001), and quoting Wood v. Guilford Cty., 355 N.C. 161,
166, 558 S.E.2d 490, 494 (2002)), disc. review denied, 361 N.C. 425, 647
S.E.2d 98 (2007), cert. dented, 361 N.C. 690, 652 S.E.2d 257 (2007). On
appeal from an order granting a motion to dismiss for failure to state a
claim, this Court “conducts a de novo review of the pleadings to deter-
mine their legal sufficiency and to determine whether the trial court’s
ruling on the motion to dismiss was correct.” Page v. Lexington Ins.
Co., 177 N.C. App. 246, 248, 628 S.E.2d 427, 428 (2006) (citation omitted).

“A statute of limitations defense may properly be asserted in a Rule
12(b)(6) motion to dismiss if it appears on the face of the complaint
that such a statute bars the claim. Once a defendant raises a statute of
limitations defense, the burden of showing that the action was instituted
within the prescribed period is on the plaintiff. A plaintiff sustains this
burden by showing that the relevant statute of limitations has not ex-
pired.” Horton v. Carolina Medicorp, Inc., 344 N.C. 133, 136, 472 S.E.2d
778, 780 (1996) (citing Hargett v. Holland, 337 N.C. 651, 6563, 447 S.E.2d
784, 786 (1994), Pembee Mfg. Corp. v. Cape Fear Constr. Co., 313 N.C.
488, 491, 329 S.E.2d 350, 353 (1985), and Little v. Rose, 285 N.C. 724, 727,
208 S.E.2d 666, 668 (1974)). We will now apply this standard of review to
evaluate Plaintiffs’ challenges to the trial court’s order.

B. Scope of Issues to be Resolved on Appeal

The dispositive issues presented by this appeal are whether
Plaintiffs’ express trust claim was barred by the statute of limitations
and whether Plaintiff sufficiently stated a claim for the imposition of a
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constructive or resulting trust. In order to make the first of these two
determinations, we are required to decide whether Plaintiffs’ complaint
stated a valid claim for breach of an express trust or whether, on the oth-
er hand, Plaintiffs’ complaint merely alleged a breach of contract claim.
Although Plaintiffs suggest that the extent to which the 6 September
2005 agreement created a trust was not properly before the trial court
and is not properly before us, we cannot agree with this contention.

[2] Atthe hearing held with respect to their dismissal motion, Defendants
argued that “the factual theory upon which the complaint is based, its
only factual theory is breach of a contract,” and that the “three-year
statute of limitations bars any contract claims.” In addition, Defendants
argued that Plaintiffs had failed to state a valid claim for breach of an
express trust, that Defendants had not acted as the settlors with respect
to any trust, and that “the law is very clear that you can’t have a trust
unless . . . the settlor has parted with something to someone as trustee.”
Finally, Defendants argued that the property in question was not subject
to the imposition of a constructive trust or a resulting trust and that, “as
far as the claims in issue, express trust, resulting trust, and constructive
trust . . . whatever we call it, it's a suit on a contract and a three-year
statute [of limitations.]” In response, Plaintiffs argued that Defendants’
assertion that they had failed to state a claim for breach of express trust
should be ignored, stating that:

[PLAINTIFFS’ COUNSEL]: . . . [T]he Riches filed a
Rule 12(b)(6) motion to dismiss. And that was solely on
this ground and this ground only. They say the action is
barred by the three-year statute of limitations set forth in
N.C. [Gen. Stat. §] 1-15 and 1-52. That’s the sole ground of
their motion under [N.C. Gen. Stat. §§ 1A)] Rule 12(b)(6).
So we object to any argument that we have not properly
stated claims for resulting trust, constructive trust or on -

THE COURT: In my discretion, I'm going to let him
argue that on his 12(b)(6) motion. And he’s already ar-
gued it.

[PLAINTIFFS’ COUNSEL]: I would like to object.

THE COURT: [You] didn’t object while he was arguing
... And in my discretion, I'm going to let him argue, and
have let him.
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Similarly, Plaintiffs suggest in their brief that our review of the
trial court’s order should be limited to a determination of the date
upon which Plaintiffs’ claim for breach of express trust accrued, an
argument which, if accepted, would require us to overlook the more
fundamental issue of whether any sort of trust existed in the first place.
In support of this contention, Plaintiffs assert, consistently with the po-
sition that they took before the trial court, that Defendants’ dismissal
motion “was based solely upon their contention that all of the Plaintiffs’
claims were barred by the applicable statute of limitations,” that
“[n]o other ground for dismissal was asserted,” that “[t]he parties agree
that the three-year statute of limitations applies to Plaintiffs’ cause of
action to enforce an express trust,” but that “the parties differ on when
the cause of action for breach of the express trust accrued.” We do not
find this argument persuasive.

After carefully reviewing the record and the briefs, we conclude that
the fundamental dispute between the parties with respect to the validity
of Plaintiffs’ express trust claim centers on whether the 6 September
2005 agreement served to create a trust, rather than the date upon which
any cause of action which Plaintiffs were entitled to assert under the
alleged trust accrued. In essence, the reason that Defendants argued
that Plaintiffs’ breach of express trust claim was time-barred was that
Plaintiffs had not really asserted a breach of express trust claim at all.
In view of the fact that the trial court expressly allowed this issue to be
debated in the court below and the fact that this issue appears to be at
the core of the controversy before us in this case, we conclude that the
question of whether Plaintiffs’ complaint states a claim for breach of an
express trust is properly before us and that we should address this issue
in the course of reviewing Plaintiffs’ challenges to the trial court’s order.

C. Breach of Express Trust

[3] “ ‘An express trust has been defined as a fiduciary relationship with
respect to property, subjecting the person by whom the property is held
to equitable duties to deal with the property for the benefit of another
person, which arises as a result of a manifestation of an intention to
create it. . . . To constitute this relationship there must be a transfer
of the title by the donor or settlor for the benefit of another. The gift
must be executed rather than executory upon a contingency.” ” Bland
v. Branch Banking & Tr. Co., 143 N.C. App. 282, 287, 547 S.E.2d 62, 66
(2001) (quoting Wescott v. Bank, 227 N.C. 39, 42, 40 S.E.2d 461, 462-63
(1946) (internal citation omitted). Thus, “[b]y definition, the creation of
a trust must involve a conveyance of property, and before property can
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be said to be held in trust by the trustee, the trustee must have legal
title[.]” In re Estate of Washburn, 158 N.C. App. 457, 461, 581 S.E.2d 148,
151 (2003) (internal citations omitted). In other words, creation of an
express trust “presupposes that [the settlor] has control of the subject
matter of the trust which he desires to create, and contributes it by con-
veyance of the land with that intent[.]” Taylor v. Addington, 222 N.C.
393, 397, 23 S.E.2d 318, 321 (1942). For that reason, “property which the
settlor cannot transfer cannot be held in trust, and where a settlor has
no legal authority to convey legal title to property, putting said property
into an irrevocable trust is ulira vires and the ostensible trust created
thereby is consequently void ab initio.” 76 Am Jur 2d, Trusts § 41. As a
result, “an interest which has not come into existence or an expectation
or hope of receiving property in the future cannot be held in trust.” The
Infinity Group, LLC v. Lucas (In re Lucas), 477 B.R. 236, 244 (Bankr.
M.D. Ala. 2012). In summary:

By definition, the creation of a trust must involve a con-
veyance of property. For a settlor to have the power to cre-
ate a trust, he must own a transferable property interest or
have a power of disposition over such property interest]|.]
... Property which the settlor cannot transfer cannot be
held in trust. . . . [A] “person lacking capacity to make an
ordinary transfer of property has no capacity to create
an inter vivos trust.”

Jewish Community Ass’n v. Community Bank, 6 P.3d 1264, 1266-1267
(Wyo. 2000) (citing Restatement of Trusts 2d § 79, and quoting Hilbert
v. Benson, 917 P.2d 1152, 1156 (Wyo. 1996)).

The 6 September 2005 agreement provided that, in the event that
Defendants were to obtain ownership of “Tract II” at some point in the
future, they would, at that time, grant Plaintiffs an easement applica-
ble to that tract of property. At the time that the parties executed the
6 September 2005 agreement, Defendants had no interest in the prop-
erty that was to be the subject of the easement. In light of that fact,
Defendants had no power to transfer any right of any nature in Tract
IT at the time the 6 September 2005 agreement was signed. As a result
of the fact that Defendants had no authority to transfer, and did not
transfer, the res of the alleged trust at the time that the express trust in
question was allegedly created, we conclude that the 6 September 2005
agreement did not result in the creation of an express trust, limiting any
claims that Plaintiffs were entitled to assert in reliance on that agree-
ment to a garden-variety breach of contract claim.
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As Plaintiffs appear to concede, the statute of limitations applicable
to breach of contract claims of the nature actually alleged in Plaintiffs’
complaint had expired by the time that their complaint was filed. “In
general, an action for breach of contract must be brought within three
years from the time of the accrual of the cause of action. [N.C. Gen.
Stat. §] 1-562(1)[.] A cause of action generally accrues and the statute of
limitations begins to run as soon as the right to institute and maintain a
suit arises.” Penley v. Penley, 314 N.C. 1, 19-20, 332 S.E.2d 51, 62 (1985)
(citing Reidsville v. Burton, 269 N.C. 206, 152 S.E. 2d 147 (1967) (other
citation omitted). Plaintiffs’ complaint clearly indicates that Defendants
obtained their right to see the creation of an easement in their favor ap-
plicable to Tract II on or about 12 February 2008, when Judge Webb or-
dered that the deed from Plaintiffs to Defendants be reformed to include
all of Lot 8. However, Plaintiffs did not attempt to enforce any rights
that they might have possessed under the 6 September 2005 agreement
until 29 December 2011, almost four years after any claim that Plaintiffs
might have been able to assert for breach of contract accrued. As a re-
sult, Plaintiffs’ contract-based claim is clearly barred by the applicable
statute of limitations.

In seeking to persuade us that their express trust claim against
Defendants was not subject to dismissal, Plaintiffs argue that they ade-
quately stated a claim for breach of an express trust. However, Plaintiffs
have neither demonstrated that they are entitled to assert that an ex-
press trust can be created in the absence of a transfer of property nor
even mentioned this deficiency in attempting to persuade us of the
merits of their express trust claim. Instead, Plaintiffs simply “contend
[that] the cause of action for breach of the express trust did not accrue
until 23 November 2011, when all the Defendants repudiated and dis-
avowed the trust agreement, and otherwise refused to record the Deed
of Easement.” In light of the fact that the 6 September 2005 agreement
constituted a simple contract rather than an express trust, any claim
that Plaintiffs might have been able to assert against Defendants un-
der that agreement accrued on the date upon which Judge Webb de-
termined that Defendants owned all of Lot 8 rather than on the date
upon which Defendants expressly “repudiated” their obligations under
the 6 September 2005 agreement. As a result, the trial court did not err
by dismissing Plaintiffs’ complaint for failure to state a claim for relief
pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6).

D. Constructive or Resulting Trust

[4] Secondly, Plaintiffs argue that the trial court erroneously dismissed
their request for the imposition of a constructive or resulting trust
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entitling them to an easement applicable to Tract II. Once again, we fail
to find Plaintiffs’ argument persuasive.

The circumstances in which the imposition of a constructive or re-
sulting trust is appropriate are well-established.

“A constructive trust is a duty, or relationship, imposed by
courts of equity to prevent the unjust enrichment of the
holder of title to, or of an interest in, property which such
holder acquired through fraud, breach of duty or some
other circumstance making it inequitable for him to retain
it against the claim of the beneficiary of the constructive
trust. ... [A] constructive trust is a fiction of equity, brought
into operation to prevent unjust enrichment through the
breach of some duty or other wrongdoing. . . . [T]here is a
common, indispensable element in the many types of situ-
ations out of which a constructive trust is deemed to arise.
This common element is some fraud, breach of duty or
other wrongdoing by the holder of the property|.]

Cury v. Mitchell, 202 N.C. App. 558, 560-61, 688 S.E.2d 825, 827 (quoting
Roper v. Edwards, 323 N.C. 461, 464, 373 S.E.2d 423, 424-25 (1988) (in-
ternal quotations and citations omitted), disc. review denied, 364 N.C.
434, 702 S.E.2d 300 (2010). Similarly,

“[a] resulting trust arises ‘when a person becomes invested
with the title to real property under circumstances which
in equity obligate him to hold the title and to exercise his
ownership for the benefit of another. . . . A trust of this sort
does not arise from or depend upon any sort of agreement
between the parties. It results from the fact that one man’s
money has been invested in land and the conveyance tak-
en in the name of another.””

The classic example of a resulting trust is the pur-
chase-money resulting trust. In such a situation, when
one person furnishes the consideration to pay for the
land, title to which is taken in the name of another, a re-
sulting trust commensurate with his interest arises in fa-
vor of the one furnishing the consideration. The general
rule is that the trust is created, if at all, in the same trans-
action in which the legal title passes, and by virtue of the
consideration advanced before or at the same time the
legal title passes.
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Cury, 202 N.C. App. at 562-63, 688 S.E.2d at 827 (quoting Patterson
v. Strickland, 133 N.C. App. 510, 519, 515 S.E.2d 915, 920 (1999) (quoting
Mims v. Mims, 305 N.C. 41, 46, 286 S.E.2d 779, 783 (1982) (internal cita-
tion omitted), and Cline v. Cline, 297 N.C. 336, 344, 255 S.E.2d 399, 404-
05 (1979)). The allegations set out in Plaintiffs’ complaint fail to support
the imposition of either a constructive or a resulting trust.

Although Plaintiffs assert that Defendants “acquired title to the bal-
ance of the original Moss Creek lot under circumstances which in equity
obligate [Defendants] to hold title and exercise ownership for the benefit
of [Plaintiffs], consistent with the Deed of Easement” and that “[e]quity
should raise a resulting trust by reason of such circumstances,” Plaintiffs
have failed to allege facts that might support such a conclusion. Instead,
the factual allegations set out in Plaintiffs’ complaint establish that:
(1) Plaintiff purchased an additional lot in the Moss Creek development
and subsequently divided it, adding part of the new lot to their original
home site and selling the remainder to Defendants; (2) Plaintiffs’ actions
violated the restrictive covenants applicable to Moss Creek, which ex-
plicitly preclude the subdivision of any lots in that development; and
(3), as a remedy for Plaintiffs’ violation of the Moss Creek restrictive
covenants, the documents effectuating and evidencing these transac-
tions were declared null and void and the deed in which Plaintiffs had
granted Defendants a portion of the original lot was reformed so that
Plaintiffs owned Lot 6 and Defendants owned Lot 8 as originally delin-
eated. As a result, the factual allegations set out in Plaintiffs’ complaint
do not suffice to establish that Defendants obtained possession of Tract
IT as the result of any fraud, wrongdoing,4 or other circumstance that
might support the imposition of a constructive or resulting trust.

In attempting to persuade us to reach a different conclusion,
Plaintiffs cite Wilson v. Development Co., 276 N.C. 198, 211, 171 S.E.2d

4. In their brief, Plaintiffs speculate that the “Moss Creek Homeowners Association
would have never agreed to allow [Defendants] to obtain title to all of old Lot 8 in the Moss
Creek Litigation had the Moss Creek Homeowners Association been informed of the Deed
of Easement,” that “[t]he existence of the Agreement and the Deed of Easement between
[Plaintiffs] and [Defendants] was withheld in the Moss Creek Litigation settlement discus-
sions,” and that, “[b]y withholding such information, [Defendants] were able to acquire
property for which they paid no consideration.” However, Plaintiffs cite no allegations
in their complaint which support these conclusory assertions. In addition, the trial court,
rather than the homeowners’ association, ordered the reformation of the deed to Lot 8. As
aresult, the additional arguments advanced by Plaintiffs predicated on the theory that, had
the parties’ agreement been disclosed during the course of the Moss Creek I litigation, the
outcome in that proceeding would have been different do not suffice to justify a reversal
of the trial court’s order.
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873, 882 (1970), for the general proposition that a constructive trust may
be the “proper remedy to prevent unjust enrichment.” However, nothing
in Wilson in any way suggests that the facts alleged in Plaintiffs’ com-
plaint rise to the level necessary to support the imposition of a construc-
tive trust. In addition, Plaintiffs cite Guy v. Guy, 104 N.C. App. 753, 757-
58,411 S.E.2d 403, 405-06 (1991), and Mims, 305 N.C. at 59, 286 S.E.2d at
791 (1982), in support of their claims for the imposition of a constructive
or resulting trust. However, neither Guy (holding that a complaint, in
which the plaintiff alleged that he had conveyed certain real property
to his son in exchange for a promise to reconvey the property after the
plaintiff repaid a bank loan and that the defendant had refused to hon-
or their bargain after the plaintiff had repaid the loan, stated a claim
for the imposition of a constructive trust), nor Mims (holding that,
despite the presumption that transfers among spouses are gratuitous,
the plaintiff stated a claim for the imposition of a resulting trust where
he “supplied the entire purchase price for the property from money he
received from his father and grandfather,” “at all times intended for
the property to be his alone,” so “advised the defendant at and before the
closing,” and “acquiesced ian placing the title in both his and defendant’s
names only because he was advised by his real estate agent that North
Carolina law so required”), appear to have any significant bearing on the
proper resolution of this case in light of Plaintiffs’ failure to articulate
any way in which the facts at issue here are analogous to those at issue
in Guy and Mims. As a result, we conclude that the trial court did not
err by dismissing Plaintiffs’ request for the imposition of a constructive
or resulting trust on Tract II.

III. Conclusion

Thus, for the reasons discussed above, we conclude that the trial
court did not err by granting Defendants’ dismissal motion. As a result,
the trial court’s order should be, and hereby is, affirmed.

AFFIRMED.

Chief Judge MARTIN and Judge McCULLOUGH concur.
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MARY GRAY, WIDOW OF DAVID GRAY, DECEASED, EMPLOYEE, PLAINTIFF
V.
UNITED PARCEL SERVICE, INC., EMPLOYER, axp LIBERTY MUTUAL INSURANCE
COMPANY, CARRIER, DEFENDANTS

No. COA12-1029
Filed 19 March 2013

1. Workers’ Compensation—heart attack—not an injury by
accident arising out of employment
The Industrial Commission did not err in a workers’ compensa-
tion case by denying plaintiff widow benefits. Numerous findings of
fact were made justifying the Commission’s conclusion of law that
decedent’s heart attack was not the result of an accident arising out
of his employment.

2. Workers’ Compensation—doctor’s testimony—Commission
the sole judge of credibility of witnesses

The Industrial Commission did not err in a workers’ compen-
sation case by concluding a doctor’s testimony was speculative.
Regardless of whether the Commission deemed it speculative, the
Commission is the sole judge of the credibility of the witnesses and
the weight to be given their testimony.

3. Workers’ Compensation—conclusion of law—mischaracter-
ization of conclusion

The Industrial Commission did not err in a workers’ compensa-
tion case by entering its conclusion of law number five. Plaintiff’s ar-
gument was a mischaracterization of the Commission’s conclusion.

Appeal by plaintiff from Opinion and Award of the Full Commission
entered 10 May 2012 by the North Carolina Industrial Commission.
Heard in the Court of Appeals 9 January 2013.

Teague Rotenstreich Stanaland Fox & Holt, PLLC, by Lyn K.
Broom and Kara V. Bordman, for plaintiff-appellant.

Hedrick Gardner Kincheloe & Garofalo, LLP, by J. A. Gardner,
Jennifer I. Mitchell, and M. Duane Jones, for defendant-appellees.

BRYANT, Judge.
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Where competent evidence supports the findings of fact and where
the findings of fact justify the conclusions of law, we affirm the opinion
and award of the Industrial Commission, denying benefits to plaintiff
under the Workers’ Compensation Act.

Facts and Procedural History

On 29 November 2001, David D. Gray was working at the United
Parcel Service (“UPS”) hub in Greensboro, North Carolina. Charles
Gregory McDaniel, a fellow employee of Mr. Gray, testified that as he
was walking to his truck!, he observed Mr. Gray standing in front of a
row of trucks. McDaniel proceeded to get into his truck and began per-
forming a safety check. As he was performing this check, McDaniel saw
the brake lights and back-up lights of Mr. Gray’s truck turn on.

McDaniel saw Mr. Gray’s truck approaching his truck but did not
see anyone in the cab of the truck. McDaniel blew his horn but the truck
continued to back up until it struck McDaniel’s truck. McDaniel jumped
out and saw Mr. Gray lying on the ground. Mr. Gray was lying on his
back, his glasses were three to four inches away from his head and they
were flattened.

As McDaniel approached Mr. Gray, Mr. Gray attempted to get up and
stated that he was cold. McDaniel turned off Mr. Gray’s truck and then
witnessed Mr. Gray attempt to get up again. McDaniel told Mr. Gray to
lie still while he went to get help. Another witness to the incident, who
was also an emergency medical technician, began assisting Mr. Gray.
McDaniel testified that he heard Mr. Gray take his last breath and pro-
ceeded to perform CPR on Mr. Gray.

Mr. Gray was taken to Moses Cone Hospital where he was pro-
nounced dead. Dr. John D. Butts, performed an autopsy on Mr. Gray and
listed the cause of death as coronary atherosclerosis.

On 11 December 2001, UPS filed a Form 1A-1, “Workers
Compensation — First Report of Injury or Illness,” which reported that
Mr. Gray “suffered [a] heart attack while backing up [truck] and it rolled
into another parked UPS [truck].” On 15 January 2002, the North Carolina
Industrial Commission filed a Form 61, “Denial of Workers’ Compensation
Claim,” denyingthe claim. Afteraninvestigation, the Industrial Commission
determined that “the cause of death was not the result of an injury by
accident. The fatality did not arise out of or in the course and scope of
employment. Nor is it listed as an occupational disease.”

1. The parties, witnesses, and Commission use the terms “truck” and “tractor” inter-
changeably. For ease of reading, we will use the term “truck.”



IN THE COURT OF APPEALS 17

GRAY v. UNITED PARCEL SERV,, INC.
[226 N.C. App. 15 (2013)]

On 30 April 2002, plaintiff Mary Gray, widow of Mr. Gray, filed
a Form 18, “Notice of Accident to Employer and Claim of Employee,
Representative, or Dependent,” stating that Mr. Gray “fell out of [his]
truck striking his head which contributed to a heart attack resulting in
his death.” On 3 May 2007, plaintiff filed a Form 33, “Request that Claim
be Assigned for Hearing.”

Following a hearing on 29 October 2008, the North Carolina
Industrial Commission entered an Opinion and Award on 25 June 2009
awarding benefits to plaintiff. Defendants UPS and Liberty Mutual
Insurance Company appealed to the Full Commission. On 10 March
2010, the Full Commission entered an Opinion and Award affirming the
award of benefits to plaintiff. On 9 April 2010 defendants appealed to the
North Carolina Court of Appeals.

In Gray v. UPS, __N.C. App. __, __, 713 S.E.2d 126 (2011) (“Gray I"),
our Court reversed and remanded in part and affirmed in part, holding
that the Industrial Commission erred in concluding that Mr. Gray’s death
was a compensable injury. Id. at __, 713 S.E.2d at 127-30. We held that
the Pickrell presumption? applied “based upon the fact that plaintiff’s
intestate died while in the course and scope of his employment, but it
was not clear whether his death was the result of an injury by accident
arising out of employment.” Id. at __, 713 S.E.2d at 129. Because the pre-
sumption was rebutted by the testimony of defendants’ expert witness,
Dr. Barry Welborne, we held that “the Commission must consider the is-
sue of compensability as if the presumption did not exist, with the plain-
tiff having the burden of proof of showing that the death was a result
of an accident arising out of the course and scope of employment.” Id.

Plaintiff filed a petition for discretionary review and petition for
writ of certiorari to the North Carolina Supreme Court on 26 July 2011
both of which were denied.

2. Pursuant to the Pickrell presumption “[w]here the evidence shows an employee
died within the course and scope of his employment and there is no evidence regarding
whether the cause of death was an injury by accident arising out of employment, the claim-
ant is entitled to a presumption that the death was a result of an injury by accident arising
out of employment. In order to rebut the presumption, the defendant has the burden of
producing credible evidence that the death was not accidental or did not arise out of em-
ployment. In the presence of evidence that death was not compensable, the presumption
disappears. In that event, the Industrial Commission should find the facts based on all the
evidence adduced, taking into account its credibility, and drawing such reasonable infer-
ences from the credible evidence as may be permissible, the burden of persuasion remain-
ing with the claimant.” Gray I, __N.C. App. at __, 713 S.E.2d at 128 (citations omitted).
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On 10 May 2012, the Full Commission entered an Opinion and
Award, denying plaintiff’s claim for benefits3. From this Opinion
and Award, plaintiff appeals.

Plaintiff presents the following issues on appeal: whether the Full
Commission erred (I) in concluding that Mr. Gray’s injuries and resulting
death were not compensable; (II) in concluding that Mr. Gray’s heart at-
tack and death were not the result of an accident arising out of or in the
course of his employment; (III) in applying an incorrect medical causa-
tion standard; and (IV) in concluding that Dr. Charles Walker Harris, Jr.’s
testimony was speculative.

Standard of Review

On appeal of cases from the Industrial Commission,
our review is limited to two issues: Whether the
Commission’s findings of fact are supported by compe-
tent evidence and whether the Commission’s conclusions
of law are justified by its findings of fact. Because it is
a fact-finding body, the Commission is the sole judge of
the credibility of the witnesses and the weight to be given
their testimony. The Commission’s findings of fact are
conclusive on appeal if they are supported by any compe-
tent evidence. Accordingly, this Court does not have the
right to weigh the evidence and decide the issue on the
basis of its weight. The court’s duty goes no further than
to determine whether the record contains any evidence
tending to support the finding.

Shaw v. US Airways, Inc., __N.C. App. __, __, 720 S.E.2d 688, 690 (2011)
(citation omitted).

I and IT

[1] Plaintiff argues the trial court erred by denying her benefits under the
Workers’ Compensation Act. Specifically, plaintiff asserts that she has
met her burden of proof by showing that Mr. Gray’s death was the result
of an accident arising out of the course and scope of his employment,
and therefore, that his injury and resulting death were compensable.

3. Commissioners Linda Cheatham and Pamela T. Young issued the Opinion and
Award denying plaintiff’s claim for benefits. Commission Christopher Scott issued a dis-
sent on 4 May 2012, finding Mr. Gray’s injuries and death to be compensable.
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At the outset, we note that plaintiff does not challenge any of the
Full Commission’s findings of fact or conclusions of law. Because plain-
tiff does not dispute the findings of fact, they are binding on appeal. See
Coffey v. Weyerhaeuser Co., __ N.C. App. __, _, 720 S.E.2d 879, 881
(2012). Plaintiff does, however, argue that she has met her burden of per-
suasion by producing sufficient evidence to demonstrate that Mr. Gray’s
heart attack was the result of an accident arising out of his employment.
In essence, plaintiff is asking our Court to re-weigh the evidence pre-
sented before the Full Commission and to assign greater weight to the
evidence presented in plaintiff’s favor. We reject this argument.

For purposes of our review, we do “not have the right to weigh the
evidence and decide the issue on the basis of its weight.” Shaw, __ N.C.
App. at __, 720 S.E.2d at 690 (citation omitted). Because the findings are
binding on appeal, our review is limited to whether the Commission’s
conclusions of law are justified by its findings.

“The North Carolina Workers’ Compensation Act [(the Act)] pro-
vides that an employee’s death is compensable only when such death
results from an injury ‘arising out of’ and ‘in the course and scope of’ his
employment.” Roman v. Southland Transp. Co., 350 N.C. 549, 551, 515
S.E.2d 214, 216 (1999) (citation omitted).

Section 97-2(6) of the North Carolina General Statutes
states the definition of injury under the [Act] and articu-
lates the controlling rule in the case sub judice: “ ‘Injury
and personal injury’ shall mean only injury by accident
arising out of and in the course of the employment. . . .”
N.C.G.S. § 97-2(6) (2005). “‘Arising out of employment’
refers to the manner in which the injury occurred, or the

origin or cause of the accident.” . . . “Thus the injury must
spring from the employment in order to be compensable
under the Act.”

Frost v. Salter Path Fire & Rescue, 361 N.C. 181, 184-85, 639 S.E.2d 429,
432 (2007) (citations omitted). The claimant has the burden of proving
that his claim is compensable. Henry v. A.C. Lawrence Leather Co., 231
N.C. 477,479, 57 S.E.2d 760, 761 (1950) (citation omitted).

In the case sub judice, numerous findings of fact were made jus-
tifying the Commission’s conclusion of law that “[Mr. Gray’s] heart at-
tack was not the result of an accident arising out of his employment.”
The Commission found that the autopsy of Mr. Gray, performed by
Dr.John D. Butts, listed the cause of his death as coronary atherosclerosis.
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Dr. Butts also opined that the cause of death was the result of acute
cardiac arrhythmia due to severe coronary atherosclerosis. Importantly,
the Commission found that there was insufficient evidence to determine
whether decedent’s death was caused by an injury by accident arising
out of his employment. “Specifically, there [was] insufficient evidence
of record by which to determine whether [Mr. Gray’s] cardiac event
occurred prior to and independent of his fall, or whether [Mr. Gray’s
fall] and the events which following precipitated his cardiac event.” The
Commission also found that Dr. Welborne “expressed his ‘strong’ opin-
ion to areasonable degree of medical certainty that [Mr. Gray’s] ‘employ-
ment had no bearing on his death’ and did not in any way contribute to
his death.” Dr. Welborne “opined that [Mr. Gray’s] fall from his truck did
not cause or contribute to his heart attack, noting that a fall was not an
accepted cause of heart attack.” The Commission ultimately found that
based upon the preponderance of the evidence in view of the entire re-
cord, that plaintiff had failed to carry her burden of proof to show that
Mr. Gray’s death was the result of an accident arising out of the course
and scope of his employment.

Based on the foregoing, plaintiff’s arguments are overruled.
I

[2] Next, plaintiff argues that the expert testimony of Dr. Charles W.
Harris, Jr., pertaining to the causation of Mr. Gray’s injuries was to a
reasonable degree of medical certainty and was not merely speculative.
Plaintiff contends that the mischaracterization of Dr. Harris’ testimony
“should not undermine Dr. Harris’s opinion testimony that the major
cardiac event started or was hastened after his fall from the UPS truck,
establishing a causal link to the cause of injury.”

Here, the Commission found that although Dr. Harris opined that
Mr. Gray’s heart attack started after he fell from his truck, Dr. Harris
eventually admitted that the basis for his opinion was personal experi-
ence rather than his knowledge of epidemiology or pathology associated
with cardiovascular disease. The Commission also found that Dr. Harris
later acknowledged that there was no way to know, “with the evidence
or with my experience, whether he was having a heart attack in the
truck or after he fell out of the truck” and that “he could not be certain
why [Mr. Gray] fell out.” Finding of fact number 20 states that “[w]hile
he offered several possible scenarios . . . he ultimately agreed that he did
not have a medical explanation for why [Mr. Gray] fell out.”

However, regardless of whether the Commission deemed Dr. Harris’
testimony as speculative or not, our task is limited to determining
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whether the findings are supported by competent evidence and whether
the conclusions of law are justified by its findings of fact. Shaw, __ N.C.
App. at __, 720 S.E.2d at 690. “The Commission is the sole judge of the
credibility of the witnesses and the weight to be given their testimony.”
Adams v. AVX Corp., 349 N.C. 676, 680, 509 S.E.2d 411, 413 (1998) (cita-
tion omitted).

Because we have held in issues I and II that the findings of fact sup-
ported the Commission’s conclusion that “[Mr. Gray’s] heart attack was
not the result of an accident arising out of his employment[,]” plaintiff’s
argument is overruled.

v

[3] Plaintiff argues that the Commission erred by entering conclu-
sion of law number five in its Opinion and Award entered 10 May 2012.
Plaintiff contends that the “medical certainty” standard applied by the
Commission was in error.

First, we note that plaintiff’s argument is a mischaracterization
of the Commission’s conclusion. The Commission’s conclusion of law
number five provides the following:

North Carolina law requires that where the exact nature
and probable genesis of a particular type of injury involves
complicated medical questions far removed from the ordi-
nary experience and knowledge of laymen, only an expert
can give competent opinion evidence as to the cause of
the injury. Click v. Pilot Freight Carriers, Inc., 300 N.C.
164, 265 S.E. 2d 389 (1980). Additionally, “the entirety of
causation evidence” must “meet the reasonable degree
of medical certainty standard necessary to establish a
causal link.” Holley v. ACTS, Inc., 357 N.C. 228, 234, 581
S.E.2d 750, 754 (2003); Young v. Hickory Bus. Furn., 353
N.C. 227, 538 S.E.2d 912 (2000). “Although medical certain-
ty is not required, an expert’s ‘speculation’ is insufficient to
establish causation.” Holley, 357 N.C. at 234, 581 S.E.2d 754.

A reading of the Commission’s conclusion of law number five
clearly states that “medical certainty” is not required. As noted by the
Commission, it is well established that

[iln cases involving complicated medical questions far
removed from the ordinary experience and knowledge of
laymen, only an expert can give competent opinion evi-
dence as to the cause of the injury. However, when such
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expert opinion testimony is based merely upon specula-
tion and conjecture, . . . it is not sufficiently reliable to
qualify as competent evidence on issues of medical causa-
tion. The evidence must be such as to take the case out
of the realm of conjecture and remove possibility, that is,
there must be sufficient competent evidence tending to
show a proximate causal relation.

Hutchens v. Lee, __ N.C. App. __, __, 729 S.E.2d 111, 114 (2012) (citing
Holley, 357 N.C. at 232, 581 S.E.2d at 753).

Based on the foregoing, plaintiff’s arguments are overruled and the
Opinion and Award of the Commission is affirmed.

Affirmed.
Judges CALABRIA and GEER concur.

TINA HARDISON anp DALTON HARDISON, PLAINTIFFS
V.
KIA MOTORS AMERICA, INC., DEFENDANT

No. COA12-981
Filed 19 March 2013

1. Motor Vehicles—Lemon Law—disclosure requirement

An automobile company met its disclosure requirement under
N.C.G.S. § 20-351.5 (the Lemon Law) where the manual contained a
section directed solely at consumers in North Carolina, instructions
to notify the company in writing when there is an unresolved prob-
lem or nonconformity, and an address to which to send this notice.

2. Motor Vehicles—Lemon Law—notice of nonconformity

There was no genuine issue of fact as to the sufficiency of plain-
tiffs’ notice of the nonconformity to an automobile dealer under
N.C.G.S. § 20-351.5 (the Lemon Law) and summary judgment was
properly granted. Despite the letter being sent to a different Irvine,
California address than the one listed in the owner’s manual, de-
fendant responded to plaintiffs’ notice by contacting their attorney,
making settlement offers, and ultimately setting up an inspection.
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3. Motor Vehicles—Lemon Law—reasonable period of
nonconformity
There was no genuine issue of material fact in a Lemon Law
case as to whether defendant auto company was given a reason-
able period in which to repair a nonconformity in a new automobile
where plaintiffs notified defendant by letter that plaintiffs should
be contacted within fourteen days. Although defendant contended
that the fifteen-day time period specified in the statute for making
repairs begins when the manufacturer or its agent obtains access
to the vehicle for inspection and repair, this interpretation did not
comport with the rationale behind the North Carolina Lemon Law.

4. Attorney Fees—Lemon Law—reasonable actions
The trial court erred in a Lemon Law action by awarding plain-
tiffs attorney fees where, beyond failing to act as quickly as pre-
scribed by statute to fully resolve plaintiffs’ concerns, the record was
devoid of evidence that defendant did anything but act reasonably
from the time it learned of plaintiffs’ complaints about their vehicle.

5. Damages and Remedies—Lemon Law—treble damages

The trial court did not err in a Lemon Law action by denying
plaintiffs’ motion for summary judgment on the issue of treble dam-
ages where, although defendant violated N.C.G.S. § 20-351.3 by fail-
ing to inspect and repair the auto within the fifteen-day cure period,
the evidence did not support a finding that defendant acted unrea-
sonably in its handling of plaintiffs’ situation, much less that they
“unreasonably refused” to comply with the statute.

Appeal by defendant and cross—appeal by plaintiffs from order en-
tered 17 February 2012 by Judge Kenneth F. Crow in Craven County
Superior Court. Heard in the Court of Appeals 11 February 2013.

Luxenburg & Levin, LLC, by Mitchel E. Luxenburg, for
plaintiffs—appellees/cross—appellants.

Brown, Crump, Vanore & Tierney, L.L.P, by Andrew A. Vanore,
111, for defendant—appellant.

MARTIN, Chief Judge.

Plaintiffs Tina and Dalton Hardison brought this action alleg-
ing violations of the New Motor Vehicles Warranties Act, (“the North
Carolina Lemon Law”), N.C.G.S. § 20-351, against defendant Kia Motors
America, Inc. After a hearing on the parties’ cross—-motions for summary
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judgment, the trial court granted plaintiffs’ motion on the issue of
liability and awarded attorney’s fees, but denied their prayer for treble
damages pursuant to N.C.G.S. § 20-351.8(2). Defendant’s motion for
summary judgment was denied. Defendant appealed from the grant
of summary judgment in favor of plaintiffs and the denial of its motion
for summary judgment; plaintiffs have cross—appealed the denial of
treble damages. We affirm the trial court’s order with regard to liability
and trebling of damages, but reverse the award of attorney’s fees.

The evidence at the hearing tended to show: plaintiffs purchased
a Kia Borrego (“the Borrego”) at Stevenson Kia in Jacksonville on
15 March 2010. The Borrego is covered by a sixty-month, 60,000-mile
Express Limited Warranty, the details of which are located in the
Borrego’s manual. Shortly thereafter, the Borrego began exhibiting a “no
start” condition and needed to be towed to Kia of New Bern (“the dealer-
ship”), an authorized agent of defendant, for repair. Plaintiffs’ Borrego
was ultimately taken to the dealership for repair four times between
12 April and 19 July 2010, each time exhibiting the same “no start” con-
dition. The dealership was unsuccessful in its attempts to identify the
cause of the problem or to repair the Borrego.

Plaintiffs obtained counsel, who sent a letter to defendant’s
National Consumer Affairs Department on 22 July 2010 alleging viola-
tions of the North Carolina Lemon Law. Defendant’s Consumer Affairs
Department received the letter on 27 July 2010, and responded to the
letter via email on 5 August and via letter faxed to plaintiffs’ counsel on
6 August 2010. The letter instructed plaintiffs to bring the Borrego to
the dealership on 30 August 2010 for inspection and repair the follow-
ing day by a Kia professional.

On 23 August 2010, prior to the 30 August 2010 scheduled drop-off,
plaintiffs had to take the Borrego to the dealership when it failed to start
again. Plaintiffs were allegedly unaware of the inspection and repair ap-
pointment scheduled for 31 August 2010 at that time. On August 31st,
because the Borrego remained at the dealership, Mark Ramsey, a Field
Technical Representative for defendant, inspected the Borrego, con-
ducted several electrical tests, and discovered that the audio unit was
malfunctioning and drawing on the battery when the car was turned
off, thereby causing the “no start” condition. Ramsey met with plaintiff
Dalton Hardison and explained the problem to him. Thereafter, the deal-
ership ordered a replacement audio unit and Ramsey installed it on or
about 1 September 2010. Plaintiffs picked up the Borrego on 3 September
2010 and have not experienced the “no start” condition again.
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On appeal, defendant contends the trial court erred by granting
plaintiffs’ motion for summary judgment, ordering that defendant re-
purchase the Borrego pursuant to N.C.G.S. § 20-351.3(a) and awarding
plaintiffs attorney’s fees pursuant to N.C.G.S. § 20-351.8(3)(a). Plaintiffs
contend the trial court erred by determining they are not entitled to the
trebling of damages under N.C.G.S. § 20-351.8(2).

“Our standard of review of an appeal from summary judgment is de
novo; such judgment is appropriate only when the record shows that
‘there is no genuine issue as to any material fact and that any party is
entitled to a judgment as a matter of law.’” In re Will of Jones, 362 N.C.
569, 573, 669 S.E.2d 572, 576 (2008) (quoting Forbis v. Neal, 361 N.C. 519,
524, 649 S.E.2d 382, 385 (2007)).

L

[1] North Carolina’s New Motor Vehicles Warranties Act, N.C.G.S § 20-
351, provides remedies to consumers where a new motor vehicle does
not conform to express warranties. N.C. Gen. Stat. § 20-3561 (2011).
Under N.C.G.S. § 20-351.3, the remedy of repurchase of the vehicle or
refund of the purchase price is provided where:

[TThe manufacturer is unable, after a reasonable number
of attempts, to conform the motor vehicle to any express
warranty by repairing or correcting, or arranging for the
repair or correction of, any defect or condition or series of
defects or conditions which substantially impair the value
of the motor vehicle to the consumer-. . . .

N.C. Gen. Stat. § 20-351.3(a) (2011) (emphasis added). N.C.G.S. § 20-351.5
creates a presumption that a “reasonable number of attempts have been
undertaken” if “the same nonconformity has been presented for repair
to the manufacturer, its agent, or its authorized dealer four or more
times but the same nonconformity continues to exist.” N.C. Gen. Stat.
§ 20-351.5(a)(1) (2011) (emphasis added). The presumption has been
referred to as an “initial eligibility hurdle[].” Anders v. Hyundai Motor
Am. Corp., 104 N.C. App. 61, 65, 407 S.E.2d 618, 621, disc. review de-
nied, 330 N.C. 440, 412 S.E.2d 69 (1991). For the presumption to apply,
the consumer must have notified the manufacturer directly in writing of
the defect and allowed the manufacturer a reasonable period, not to ex-
ceed fifteen calendar days, in which to make the repairs. N.C. Gen. Stat.
§ 20-351.5(a). The statute also requires that the manufacturer “clearly
and conspicuously disclose to the consumer in the warranty or owners
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manual that written notification of a nonconformity is required before
a consumer may be eligible for a refund or replacement of the vehicle”
and must “include in the warranty or owners manual the name and ad-
dress where the written notification may be sent.” Id.

Defendant argues there are genuine issues of material fact as to
whether plaintiffs gave notice in accordance with the instructions in
the warranty and whether they afforded defendant the requisite reason-
able opportunity to repair. Plaintiffs respond that defendant’s notice to
consumers was defective because it was not “clear and conspicuous,”
excusing them from the written notice requirement.

Defendant’s manual contains a section labeled “When you need to
talk to Kia and Roadside Assistance,” beginning on page 43, just after the
full text of the warranty. Just below the first paragraph in that section,
the manual informs the consumer that “[a]lso included [in the manual]
are basic requirements established by your state regarding Lemon Laws
for your reference.” On pages 45-47, defendant outlines various steps for
obtaining help when a “situation arises that has not been addressed to
your satisfaction.” In this section, defendant’s manual states, “[t]he fol-
lowing section has been developed with information on contacting Kia
and on the basic provisions of your State’s ‘Lemon Laws.”” On the page
labeled, “NOTICE TO CONSUMERS STATE OF NORTH CAROLINA,”
the manual states that if “Kia or its dealers have not repaired the vehicle
after a reasonable number of repair attempts . . . you may be entitled
under the provisions of your state ‘Lemon Law’ to a replacement or re-
purchase of the vehicle.” It directs the consumer to “1) notify Kia at the
address below, by certified mail, of the problem with your vehicle at
least 10 days before filing suit; and 2) provide Kia an opportunity to re-
pair it.” As the manual contained a section directed solely at consumers
in North Carolina, instructions to notify Kia in writing when there is an
unresolved problem or nonconformity, and gave an address to which to
send this notice, we conclude that defendant met its disclosure require-
ment under N.C.G.S. § 20-351.5. Cf. Anders, 104 N.C. App. at 67, 407
S.E.2d at 622 (holding that the manufacturer’s disclosure was deficient
when its manual made no mention of written notification requirement).

[2] Thus, we must determine whether there are genuine issues of fact
as to the sufficiency of plaintiffs’ notice to defendant that the Borrego
was nonconforming and whether they afforded defendant a reasonable
opportunity to repair.

Defendant first argues that plaintiffs’ notice was deficient because it
was sent to an address different from that listed in the warranty section
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of the vehicle manual. Plaintiffs’ counsel sent the letter to the Kia Motors
America National Consumer Affairs Department in Irvine, California,
rather than the “Consumer Assistance Center” at a different post of-
fice box in Irvine, California. The letter was stamped by the Consumer
Affairs Department as received on 27 July 2010. The letter specified that
plaintiffs’ vehicle had been taken to the dealership on repeated occa-
sions for “attempted repairs to non-conformities that have caused a sub-
stantial impairment to the use, value and/or safety of the vehicle” and
notified defendant that the plaintiffs were “revoking acceptance of [the]
vehicle.” Plaintiffs alleged violations of the North Carolina Lemon Law
and demanded that Kia accept return of the vehicle and refund the pur-
chase price. Despite the letter being sent to a different Irvine, California
address than the one listed in the manual, defendant responded to plain-
tiffs’ notice by contacting their attorney, making settlement offers, and
ultimately setting up an inspection. Therefore, we conclude that there is
no genuine issue of fact as to the sufficiency of plaintiffs’ notice of the
nonconformity under N.C.G.S. § 20-351.5.

[8] However, defendant further contends there is a genuine issue of
material fact as to whether it was given a reasonable period in which
to repair the nonconformity. Defendant contends the fifteen-day time
period specified in the statute for making the repairs begins when the
manufacturer or its agent obtains access to the vehicle for inspection
and repair. We disagree.

In EFugene Tucker Builders, Inc., 175 N.C. App. 151, 152, 622 S.E.2d
698, 699 (2005), cert. denied, 360 N.C. 479, 630 S.E.2d 926 (2006), this
Court recognized that “[ij]n compliance with the statute, plaintiff re-
quested that defendant cure the alleged defect within 15 days of receipt
of the letter” and that defendant repaired the vehicle “[d]uring this cure
period.” This suggests that the fifteen-day period begins when the manu-
facturer receives written notice of the nonconformity. Moreover, to in-
terpret the “cure period” as beginning when the manufacturer obtains
possession of the car to inspect or repair it could lead to absurd re-
sults, i.e., the manufacturer or agent could wait weeks or even months
after receiving the notice to set up an inspection or to repair the ve-
hicle, as long as it resolves the problem within fifteen days of receipt of
the car. This interpretation does not comport with the rationale behind
the North Carolina Lemon Law, which is to provide “private remedies
against motor vehicle manufacturers for persons injured by new motor
vehicles failing to conform to express warranties,” and to set standards
that induce manufacturers to be prompt and fair in their resolution of
consumer complaints. N.C. Gen. Stat. § 20-351.
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Here, plaintiffs’ letter closed by stating “if you wish to resolve this
matter amicably, please contact us within 14 days . . . . Should you fail to
contact us, we will be left with no alternative but to commence legal pro-
ceedings.” While defendant did contact plaintiffs’ attorney within that
fourteen-day window, first by email and then via faxed letter, defendant
did not actually inspect or repair the vehicle until at least 31 August
2010, more than a month after receiving plaintiffs’ letter. Therefore,
plaintiffs afforded “a reasonable period, not to exceed 15 calendar days,
in which to correct the nonconformity,” and defendant failed to timely
repair the Borrego.

Defendant has not pointed us to any evidence in the materials be-
fore the trial court which would give rise to a genuine issue of fact as to
the applicability of the “initial eligibility hurdle” created by the presump-
tion in N.C.G.S. § 20-351.5 or as to the nonconformity of the Borrego.
Therefore, the trial court did not err in determining that plaintiffs are
entitled to summary judgment requiring defendant to repurchase the ve-
hicle under N.C.G.S. § 20-351.3.

IL.

[4] Defendant also contends the trial court erred in awarding plaintiffs
attorney’s fees because there is no evidence that defendant acted unrea-
sonably in resolving the matter. We agree.

A trial court can award attorney’s fees as relief under N.C.G.S.
§ 20-351.8(3) if “[t]he manufacturer unreasonably failed or refused to
fully resolve the matter which constitutes the basis of such action.” N.C.
Gen. Stat. § 20-351.8(3)(a) (2011) (emphasis added). “The statute places
an award of attorney’s fees within the discretion of the trial court. We
will not second-guess a trial court’s exercise of its discretion absent evi-
dence of abuse. An abuse of discretion occurs only when a court makes
a patently arbitrary decision, manifestly unsupported by reason.” Buford
v. Gen. Motors Corp., 339 N.C. 396, 406, 451 S.E.2d 293, 298 (1994).

While “[w]e agree that there is a distinction between refusing to com-
ply and failing to comply with the Act,” the latter seemingly indicating
that attorney’s fees can be awarded for an unintentional failure to resolve
the consumer’s issue, we conclude the evidence presents no issue of fact
as to the question of whether defendant unreasonably failed to resolve
the matter. Taylor v. Volvo N. Am. Corp., 339 N.C. 238, 256, 451 S.E.2d
618, 627 (1994). Beyond the fact that defendant failed to act as quickly
as prescribed by statute to fully resolve plaintiffs’ concerns, the record
is devoid of evidence that defendant did anything but “[act] altogether
reasonably from the time it learned of plaintiffs’ complaints about their
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vehicle.” Buford, 339 N.C. at 406-07, 451 S.E.2d at 298. Therefore, be-
cause defendant “addressed their concerns in a prompt and honest man-
ner,” see id. at 405, 451 S.E.2d at 298, we find that the trial court erred in
awarding plaintiffs attorney’s fees and, accordingly, reverse on this issue.

II1.

[5] By their cross-appeal, plaintiffs contend the trial court erred by fail-
ing to award treble damages as a matter of law because defendant un-
reasonably failed to repurchase or replace the Borrego. We disagree.

Under N.C.G.S. § 20-351.8, the trial court may award monetary dam-
ages as relief “to the injured consumer in an amount fixed by the ver-
dict.” N.C. Gen. Stat. § 20-351.8(2). Further, “[sJuch damages shall be
trebled upon a finding that the manufacturer unreasonably refused to
comply with G.S. 20-351.2 and G.S. 20-351.3.” Id. (emphasis added).

Although we find that defendant violated N.C.G.S. § 20-351.3 by failing
to inspect and repair the Borrego within the fifteen-day cure period, we
agree with the trial court that the evidence does not support a finding that
defendant acted unreasonably in its handling of plaintiffs’ situation, much
less that they “unreasonably refused” to comply with N.C.G.S. § 20-351.3
so as to justify the award of treble damages. This Court previously award-
ed treble damages under N.C.G.S. § 20-351.8(2) in Taylor, 339 N.C. at 256,
451 S.E.2d at 628, where the defendant “did nothing more than to attempt
to make one phone call to plaintiff’s attorney, which failed.” Here, after
receiving plaintiffs’ letter on 27 July 2010, defendant successfully con-
tacted plaintiffs’ attorney via faxed letter on 6 August 2010. Defendant
made several settlement offers and ultimately set up an inspection and
repair, although outside of the fifteen-day cure period. When defendant’s
representative Mark Ramsey performed the inspection on the Borrego,
he was able to identify and resolve the problem within a few days. For
this reason, we find the trial court did not err in this case by denying
plaintiffs’ motion for summary judgment on the issue of treble damages.

Affirmed in part, reversed in part.

Judges McGEE and CALABRIA concur.
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HILLSBORO PARTNERS, LLC, PLAINTIFF
.
THE CITY OF FAYETTEVILLE, DEFENDANT

No. COA12-987
Filed 19 March 2013

Civil Procedure—motion to dismiss converted into motion
for summary judgment—collaterally estopped from contest-
ing claim

Defendant’s motion to dismiss in a condemnation case was con-
verted into a motion for summary judgment. The fact that defendant
argued plaintiff was collaterally estopped from contesting the claim
related to plaintiff’s ability to state a claim, rather than a jurisdic-
tional issue, and it was properly analyzed under N.C.G.S. § 1A-1,
Rule 12(b)(6) rather than N.C.G.S. § 1A-1, Rules 12(b)(1) or (2).

Appeal and Error—interlocutory orders and appeals—denial
of summary judgment—collateral estoppel—substantial right

The trial court’s order denying defendant’s motion for summary
judgment in a condemnation case on the ground of collateral estop-
pel affected a substantial right and was properly before the Court
of Appeals.

Cities and Towns—condemnation—collateral estoppel—fail-
ure to appeal initial proceeding—just compensation not re-
quired for danger to public health or safety—reasonable notice

The trial court erred by denying defendant City’s motion to
dismiss plaintiff’s complaint because plaintiff was collaterally es-
topped from claiming that its building was safe and structurally
sound given its failure to appeal the initial condemnation proceed-
ings. Therefore, plaintiff could not state a claim for just compensa-
tion because a subsidiary municipal corporation of the State may
order the demolition of property it deems a danger to public health
or safety without compensating the property owner after reason-
able notice, due process, and an opportunity to remedy the danger.

Appeal by defendant from order entered 7 May 2012 by Judge James

F. Ammons, Jr. in Superior Court, Cumberland County. Heard in the
Court of Appeals 10 January 2013.

J. Duane Gilliam, Jrv. and Coy E. Brewer, Jr., for plaintiff-appellee.
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Poyner Spruill LLP by Keith H. Johnson and Andrew H. Erteschik
and Office of the Fayetteville City Attorney by Assistant City
Attorney Brian M. Meyer, for defendant-appellant.

STROUD, Judge.

The City of Fayetteville (“defendant”) appeals from an order en-
tered 7 May 2012 denying its motion to dismiss the complaint filed by
Hillsboro Partners, LLC (“plaintiff”) on the grounds that the trial court
lacked jurisdiction, that the claim was barred by collateral estoppel, and
that defendant was immune from suit under sovereign immunity. On ap-
peal, defendant argues only that the trial court erred in denying its mo-
tion because plaintiff was collaterally estopped from claiming that its
building was safe and structurally sound, given its failure to appeal the
initial condemnation proceedings. For the following reasons, we agree
and reverse the trial court’s order denying defendant’s motion to dismiss.

I. Background

Plaintiff purchased a 2.1 acre lot on Hillsboro Street in Fayetteville,
North Carolina, on 21 May, 2010. On that lot were several buildings,
including a former church building that had been damaged in a fire.
On 16 July 2010, Bart Swanson, manager of the Housing and Code
Enforcement Division of the City of Fayetteville sent plaintiff a letter
alerting it that an inspection found the former church building to be un-
safe. On 28 July 2010, Mr. Swanson held a hearing, which plaintiff did not
attend, where he found that plaintiff’s building posed a “fire, health and
safety hazard,” and ordered plaintiff to repair or demolish the structure.

On 11 October 2010, the City of Fayetteville passed an ordinance re-
quiring the demolition of plaintiff’s building after adopting Mr. Swanson’s
findings and determining that plaintiff had failed to comply with the or-
der. After the ordinance passed, plaintiff sought a permit to demolish its
building and funding from the City to do so.

Plaintiff has alleged that during the asbestos inspections in prepa-
ration for demolition, its inspectors found that the fire damage to the
former church structure was more superficial than previously thought.
Plaintiff alleged that it provided the reports of these inspectors to defen-
dant. Although plaintiff did not state when these reports were provided,
the reports were not even provided to plaintiff until 5 February 2011
and 16 February 2011, nearly seven months after the hearing and four
months after the demolition ordinance. Defendant proceeded with the
demolition despite plaintiff’s claims that the structure was in fact safe.



32 IN THE COURT OF APPEALS

HILLSBORO PARTNERS, LLC v. CITY OF FAYETTEVILLE
(226 N.C. App. 30 (2013)]

On 3 March 2011, plaintiff filed its first complaint, alleging that de-
fendant had violated its rights to equal protection and due process, that
defendant had taken its property without just compensation, and
that defendant had acted under the wrong statutory authority. Plaintiff
requested a temporary restraining order as well as temporary and per-
manent injunctions. The Superior Court, Cumberland County, denied
plaintiff’s motion for a temporary restraining order and temporary in-
junction. Defendant then moved to dismiss the complaint for lack of
subject matter jurisdiction under N.C. Gen. Stat. § 1A-1, Rule 12(b)(1),
arguing that the Superior Court lacked jurisdiction because plaintiff had
failed to exhaust its administrative remedies. The Superior Court grant-
ed defendant’s motion by order entered 5 April 2011.

Plaintiff filed its second complaint, the subject of the present ap-
peal, on 15 November 2011, alleging only that it was entitled to just com-
pensation for the building defendant ordered demolished.! Defendant
answered, denying any taking requiring compensation, asserted sev-
eral affirmative defenses, and moved to dismiss the complaint on the
grounds of lack of jurisdiction for failure to exhaust administrative rem-
edies, sovereign immunity, and failure to state a claim. Defendant argued
that plaintiff failed to state a claim because of governmental immunity,
res judicata, and collateral estoppel. The Superior Court held a hearing
and denied defendant’s motion to dismiss by order entered 7 May 2012.
Defendant filed written notice of appeal to this Court on 15 May 2012.

II. Motion to Dismiss

[1] As an initial matter, we must address the question of whether defend-
ant’s motion to dismiss was converted into a motion for summary judg-
ment. We note that the motion filed by defendant was entitled a “motion
to dismiss” and the trial court’s order denying defendant’s motion also
labeled it as such. The motion to dismiss was brought pursuant to Rules
12(b)(1), (2), and (6) of the North Carolina Rules of Civil Procedure.

As discussed in detail below, the ground underlying defendant’s mo-
tion upon which we focus our analysis is collateral estoppel. Because in
this case the fact that defendant argues plaintiff is collaterally estopped
from contesting relates to plaintiff’s ability to state a claim, rather than
a jurisdictional issue, it is properly analyzed under Rule 12(b)(6) rather
than Rules 12(b)(1) or (2).

As a general proposition, a trial court’s consideration of a motion
brought under Rule 12(b)(6) is limited to examining the legal sufficiency

1. Plaintiff did not re-allege any of the other claims alleged in its original complaint.
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of the allegations contained within the four corners of the complaint.
Newberne v. Department of Crime Control and Public Safety, 359 N.C.
782,784, 618 S.E.2d 201, 203 (2005). Here, although the record is unclear,
it appears that the trial court received and considered documents at the
hearing on the motion to dismiss that had not been incorporated into
the complaint or answer. Specifically, the parties submitted all of the
pleadings and evidence from the first lawsuit, including the relevant doc-
uments regarding the Town’s administrative decision and testimony tak-
en at the hearing on defendant’s motion to dismiss in the earlier action.

Both parties cited to these documents in their briefs to this Court.
Moreover, neither party has asserted that the exhibits filed with this
Court were not considered by the trial court or challenged the propriety
of the trial court’s review of these documents. Nor have any of the par-
ties challenged the inclusion of these materials in the record on appeal.

Rule 12(b) of the North Carolina Rules of Civil Procedure states in
pertinent part as follows:

If, on a motion asserting the defense numbered (6), to dis-
miss for failure of the pleading to state a claim upon which
relief can be granted, matters outside the pleading are pre-
sented to and not excluded by the court, the motion shall
be treated as one for summary judgment and disposed of
as provided in Rule 56, and all parties shall be given rea-
sonable opportunity to present all material made pertinent
to such a motion by Rule 56.

N.C. Gen. Stat. § 1A-1, Rule 12(b) (2011); see also DeArmon v. B. Mears
Corp., 312 N.C. 749, 758, 325 S.E.2d 223, 229 (1985) (“Where matters out-
side the pleadings are presented to and not excluded by the [trial] court
on a motion to dismiss for failure to state a claim, the motion shall be
treated as one for summary judgment under Rule 56.”); N.C. Steel, Inc.
v. National Council on Compensation Ins., 123 N.C. App. 163, 169, 472
S.E.2d 578, 581 (1996) (“When a trial court considers matters outside
the pleadings, a motion under Rule 12 is automatically converted into a
motion for summary judgment.” (emphasis added) (citations omitted)),
rev’'d in part on other grounds, 347 N.C. 627, 496 S.E.2d 369 (1998).

In the present case, neither party claims that it did not have a rea-
sonable opportunity to present evidence or was surprised by the intro-
duction of this material. Cf. Kemp v. Spivey, 166 N.C. App. 456, 462, 602
S.E.2d 686, 690 (2004) (reversing and remanding an appeal from an order
granting a motion to dismiss where the trial court considered matters
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outside the pleadings, but the parties were not accorded a reasonable
opportunity to present all pertinent material). Therefore, we conclude
that defendant’s motion to dismiss was converted into a motion for sum-
mary judgment.

III. Interlocutory Order

[2] An order denying a motion for summary judgment is an interlocu-
tory order. DeArmon, 312 N.C. at 758, 325 S.E.2d at 230.

Interlocutory orders are those made during the pendency
of an action which do not dispose of the case, but instead
leave it for further action by the trial court in order to
settle and determine the entire controversy. As a general
rule, interlocutory orders are not immediately appeal-
able. However, immediate appeal of interlocutory orders
and judgments is available in at least two instances: when
the trial court certifies, pursuant to N.C.G.S. § 1A-1, Rule
54(b), that there is no just reason for delay of the appeal,
and when the interlocutory order affects a substantial
right under N.C.G.S. §§ 1-277(a) and 7A-27 (d)(1).

Turner v. Haommocks Beach Corp., 363 N.C. 555, 558, 681 S.E.2d 770, 773
(2009) (citations, quotation marks, and ellipses omitted).

Defendant has raised the defense of collateral estoppel before the
trial court and on appeal. Our Supreme Court has recognized that an
order which denies dismissal of a claim in this situation may affect a
substantial right.

Defendant’s argument in favor of appealability is that the
denial of a motion to dismiss a claim for relief affects a
substantial right when the motion to dismiss makes a col-
orable assertion that the claim is barred under the doc-
trine of collateral estoppel. We agree. Under the collateral
estoppel doctrine, parties and parties in privity with them
are precluded from retrying fully litigated issues that were
decided in any prior determination and were necessary
to the prior determination. The doctrine is designed to
prevent repetitious lawsuits, and parties have a substan-
tial right to avoid litigating issues that have already been
determined by a final judgment. We therefore hold that a
substantial right was affected by the trial court’s denial of
defendant’s motion to dismiss, and we proceed to the mer-
its of defendant’s appeal.
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1d.

Here, defendant’s motion raised a colorable claim of collateral es-
toppel, as this is plaintiff’s second lawsuit against defendant arising
from the demolition of the building. Accordingly, we hold that the trial
court’s order denying defendant’s motion for summary judgment on the
ground of collateral estoppel affects a substantial right and is properly
before this Court. Id.

IV. Motion for Summary Judgment
A. Standard of Review

The trial court must grant summary judgment upon a
party’s motion when “there is no genuine issue as to any
material fact and ... any party is entitled to a judgment as
a matter of law.” N.C. Gen.Stat. § 1A-1, Rule 56 (2005). On
appeal, an order granting summary judgment is reviewed
de novo. Summary judgment is appropriate if: (1) the non-
moving party does not have a factual basis for each essen-
tial element of its claim; (2) the facts are not disputed and
only a question of law remains; or (3) if the non-moving
party is unable to overcome an affirmative defense offered
by the moving party.

Griffith v. Glen Wood Co., Inc., 184 N.C. App. 206, 210, 646 S.E.2d 550,
554 (2007) (citations and footnote omitted).

B. Collateral Estoppel

[8] Defendant argues that plaintiff is estopped from claiming that its
building was not a danger to public health and safety because it failed
to appeal a quasi-judicial determination of that issue. Thus, defendant
claims that the trial court erred in denying its motion because plaintiff
“is unable to overcome” the affirmative defense of estoppel.

Under the doctrine of collateral estoppel, also known as
‘estoppel by judgment’ or ‘issue preclusion,’ the determi-
nation of an issue in a prior judicial or administrative pro-
ceeding precludes the relitigation of that issue in a later
action, provided the party against whom the estoppel is
asserted enjoyed a full and fair opportunity to litigate that
issue in the earlier proceeding. Collateral estoppel bars
the subsequent adjudication of a previously determined
issue, even if the subsequent action is based on an entirely
different claim.
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Strates Shows, Inc. v. Amusements of America, Inc., 184 N.C. App.
455, 461, 646 S.E.2d 418, 423 (2007). “[C]ollateral estoppel (issue pre-
clusion) is designed to prevent repetitious lawsuits over matters which
have once been decided and which have remained substantially static,
factually and legally.” McCallum v. North Carolina Co-op. Extension
Service of N.C. State University, 142 N.C. App. 48, 51, 542 S.E.2d 227,
231 (citation and quotation marks omitted), app. dismissed and disc.
rev. denied, 353 N.C. 452, 548 S.E.2d 527 (2001).

The doctrine of collateral estoppel generally applies to adminis-
trative decisions. See Maines v. City of Greensboro, 300 N.C. 126, 133,
265 S.E.2d 155, 160 (1980) (“[A]n essential issue of fact which has been
litigated and determined by an administrative decision is conclusive be-
tween the parties in a subsequent action.”). Whether the administrative
decision is binding in subsequent actions depends on whether it was
purely administrative, to which collateral estoppel does not apply, or
quasi-judicial, to which it does. See In re Mitchell, 88 N.C. App. 602, 605,
364 S.E.2d 177, 179 (1988) (holding that res judicata applies only to qua-
si-judicial administrative decisions). “Though the distinction between a
‘quasi-judicial’ determination and a purely ‘administrative’ decision is
not precisely defined, the courts have consistently found decisions to
be quasi-judicial when the administrative body adequately notifies and
hears before sanctioning, and when it adequately provides under legis-
lative authority for the proceeding’s finality and review.” Id. (citations
omitted). Thus, we must first determine whether the administrative de-
cision at issue here is quasi-judicial.

On 11 August 2008, plaintiff’s structure was condemned as a danger-
ous building under N.C. Gen. Stat. § 160A-426(a) and notice was posted
on the building as required by law. Defendant sent a letter to plaintiff
on 16 July 2010 notifying plaintiff that its building had been condemned
after an inspection “revealed that [plaintiff’s] structure is in a condition
that appears to constitute a fire or safety hazard or to be dangerous to
life, health or other property.” The 16 July letter also notified plaintiff
of the hearing date and its opportunity to present arguments and evi-
dence either in person or through counsel, and its right to appeal to
the Fayetteville Board of Appeals. The letter also indicated that absent
an appeal, “this order shall be final.” Plaintiff does not dispute that it
received this notice.

The city’s Housing and Code Enforcement Division Manager held a
hearing on 28 July 2010; no representative of plaintiff attended the hear-
ing. Defendant then sent plaintiff a second letter on 30 July 2010, order-
ing it to demolish or repair the condemned structure within 60 days after
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Mr. Swanson found that the building suffered from a variety of structural
defects, and again notifying it of its right to appeal. Plaintiff did not appeal.
The city ordered plaintiff’s building demolished by ordinance adopted on
11 October, after plaintiff failed to repair or demolish the building within
that 60-day period, as authorized by N.C. Gen. Stat. § 160A-432 (2009) (“In
the case of a building or structure declared unsafe under G.S. 160A-426 or
an ordinance adopted pursuant to G.S. 160A-426, a city may, in lieu of tak-
ing action under subsection (a) [abating the violation by other means],
cause the building or structure to be removed or demolished.”). Thus,
Plaintiff had proper notice and a hearing before demolition.

The City of Fayetteville also provided for the proceeding’s finality
and review under legislative authority. N.C. Gen. Stat. § 160A-430 unam-
biguously permits the appeal of a condemnation order under N.C. Gen.
Stat. § 160A-429 to the city council and states that if the owner fails to
appeal, the order is final. See N.C. Gen. Stat. § 160A-430 (2009) (“Any
owner who has received an order under G.S. 160A-429 may appeal from
the order to the city council by giving notice of appeal in writing to the
inspector and to the city clerk within 10 days following issuance of
the order. In the absence of an appeal, the order of the inspector shall
be final.”). The notices sent to plaintiff informed it of the opportunity to
appeal and the finality of the order absent appeal, pursuant to this statu-
tory authority. The hearing on the condemnation of plaintiff’s building
met both requirements of a quasi-judicial determination and collateral
estoppel, therefore, applies to the findings of that hearing.

Having determined that the hearing was quasi-judicial, we must now
decide whether plaintiff is estopped from claiming that its building was
not a danger to public health and safety.

The elements of collateral estoppel are as follows: (1) a
prior suit resulting in a final judgment on the merits;
(2) identical issues involved; (3) the issue was actually
litigated in the prior suit and necessary to the judgment;
and (4) the issue was actually determined.

, 723 S.E.2d at 126.

First, the prior administrative order was final as to the issues
involved after a hearing on the merits. Although plaintiff did not par-
ticipate in the hearing, the hearing proceeded to decide the substantive
issues without plaintiff’s input. Plaintiff did not appeal from the hearing
that determined its building was a danger to health and safety. The order

Royster v. McNamara, ___ N.C. App. at
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was, therefore, final. N.C. Gen. Stat. § 160A-430 (“In the absence of an
appeal, the order of the inspector shall be final.”).

Second, the issue of whether plaintiff’s structure was a fire, health,
and safety hazard at the time of the city’s demolition order raised in
the present action is identical to that decided in the prior administra-
tive determination. The hearing specifically “established that conditions
do exist which constitute a fire, health and safety hazard and renders
the building dangerous to life, health and other property.” The issue
in the present case is whether plaintiff’s building posed a threat to public
health or safety at the time of demolition.

Plaintiff argues that it only discovered that defendant’s conclusions
regarding its building were wrong after starting the demolition process,
that defendant failed to consider new evidence it wanted to present, and
that therefore there was a “mutual mistake” rendering collateral estoppel
inapplicable. Plaintiff cites no case which recognizes a mutual mistake
exception to collateral estoppel. We find this argument unconvincing.

Plaintiff did not independently inspect or otherwise verify that de-
fendant’s claims were accurate prior to the hearing. Even taking plain-
tiff’s claims as true, plaintiff cannot now use its own failure to adequately
inspect its own property prior to the hearing to avoid the administrative
process put in place by the North Carolina legislature and the City of
Fayetteville. This case is not one where the situation has changed in
such a way as to render the facts at issue in the prior determination in-
applicable. Cf. Montana v. United States, 440 U.S. 147, 159, 59 L.Ed. 2d
210, 220 (1979) (“It is, of course, true that changes in facts essential to
a judgment will render collateral estoppel inapplicable in a subsequent
action raising the same issues.” (citation omitted)). Plaintiff claims only
that it did not know the physical state of the building at the time of the
hearing, not that the state of the building had actually changed between
the time of the hearing and the demolition order.2 Thus, the facts at issue
in the prior determination are identical to those in question here.

Third, the issue of the safety of plaintiff’s building was actually liti-
gated in the prior hearing. Indeed, it was the central issue in that hear-
ing. Further, it was necessary to Mr. Swanson’s “judgment” because the

2. We also note that although plaintiff claims that it “had done everything that
could have been done after discovering the real facts,” there was no evidence that plain-
tiff had begun repairing the structure, which was also an option under the July order.
Instead, plaintiff waited until the demolition process had already started before raising
any objections.
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inspector can only order a building demolished or repaired under N.C.
Gen. Stat. § 160A-429 if he finds at the hearing that “the building or
structure is in a condition that constitutes a fire or safety hazard or
renders it dangerous to life, health, or other property.” N.C. Gen. Stat.
§ 160A-429 (2009).

Moreover, plaintiff “enjoyed a full and fair opportunity to litigate
that issue in” the earlier proceeding. Royster, ___ N.C. App. at ___, 723
S.E.2d at 126 (citation and quotation marks omitted). Plaintiff could
have presented evidence, been represented by counsel, and appealed
if dissatisfied with the result. The fact that plaintiff failed to avail itself
of the opportunity does not change our conclusion. We conclude that
plaintiff had a full and fair opportunity to litigate this issue, that the issue
of the building’s safety was actually litigated in the administrative hear-
ing, and that the issue was necessary to Mr. Swanson’s conclusion that
the building must be demolished or repaired.

Finally, Mr. Swanson specifically found that the building was “a fire,
health and safety hazard” because of various defects, including:

Ceiling and ceiling joists, Elect wall outlets/ceilings lights/
switches/fuse box, Floor framing and flooring need re-
pair, Interior and exterior doors and frames need repair,
Interior and exterior walls need repair, Roof rafters and
sheathing need repair, Window frames and window sashes
need repair, Window panes need repair.

Thus, this issue was actually determined in the hearing.

The issue of whether plaintiff’s building posed a danger to public
health and safety meets all four elements of collateral estoppel. There
was a final decision on the merits, the current issue of the safety of plain-
tiff’s building is the same issue as that in the prior proceeding, the issue
was actually and necessarily litigated in the prior proceeding, and the
issue was actually determined in that proceeding. Accordingly, we hold
that plaintiff is collaterally estopped from claiming that its building was
not a fire, health, and safety hazard.

C. Plaintiff’s Taking Claim

Collateral estoppel precludes a party from contesting a previously
decided factual issue. State v. Summers, 351 N.C. 620, 623, 528 S.E.2d 17,
20 (2000) (“When a fact has been agreed upon or decided in a court of
record, neither of the parties shall be allowed to call it in question, and
have it tried over again at any time thereafter, so long as the judgment
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or decree stands unreversed.” (citation, quotation marks, and brackets
omitted)). As we held above, plaintiff is estopped from claiming that
its building was not a fire, health, and safety hazard at the time of the
demolition order. Thus, in deciding whether summary judgment was
properly denied, we must consider whether plaintiff can state a claim
for just compensation without that assertion. See Griffith, 184 N.C.
App. at 210, 646 S.E.2d at 554 (stating that summary judgment must be
granted where “the non-moving party does not have a factual basis for
each essential element of its claim.”); In re Bear Stearns Companies,
Inc. Securities, Derivative, and ERISA Litigation, 763 F.Supp.2d 423,
547 (S.D.N.Y. 2011) (concluding that the plaintiffs failed to state a claim
once the allegations precluded by collateral estoppel were omitted
from the complaint).

Plaintiff filed suit demanding just compensation for a governmen-
tal taking of its property under the Due Process Clause of the 14th
Amendment and the Law of the Land Clause in Article 1, § 19, of the
North Carolina Constitution.

The Fifth Amendment to the United States Constitution,
made applicable to the states by the Fourteenth
Amendment, provides, inter alia, “private property [shall
not] be taken for public use without just compensation”.
Chicago, B. & Q.R. Co. v. Chicago, 166 U.S. 226, 17 S.Ct.
581, 41 L.Ed. 979 (1897). Similarly, the “law of the land”
clause in Article I, § 19 of the North Carolina Constitution
has been interpreted by our Supreme Court as providing
a fundamental right to just compensation for the taking of
private property for a public purpose

FEastern Appraisal Services, Inc. v. State, 118 N.C. App. 692, 695, 457
S.E.2d 312, 313, disc. rev. denied, 341 N.C. 648, 462 S.E.2d 509 (1995).

No compensation is required, however, if the property taken is a
nuisance threatening public health or safety, as that action is within the
proper exercise of the State’s police power. Barnes v. North Carolina
State Highway Commission, 257 N.C. 507, 514, 126 S.E.2d 732, 738
(1962) (“If the act is a proper exercise of the police power, the constitu-
tional provision that private property shall not be taken for public use,
unless compensation is made, is not applicable.” (citation and quota-
tion marks omitted)); Horton v. Gulledge, 277 N.C. 353, 362, 177 S.E.2d
885, 891 (1970) (“[T]he police power of the State, which it may delegate
to its municipal corporation, extends to the prohibition of a use of pri-
vate property which may reasonably be deemed to threaten the public
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health, safety, or morals or the general welfare and that, when necessary
to safeguard such public interest, it may be exercised, without payment
of compensation to the owner, even though the property is thereby ren-
dered substantially worthless.” (citation omitted)), overruled on other
grounds, State v. Jones, 305 N.C. 520, 290 S.E.2d 675 (1982); see Lucas
v. South Carolina Coastal Council, 505 U.S. 1003, 1030, 120 L.Ed. 2d
798, 821-22 (1992) (“The use of these properties for what are now ex-
pressly prohibited purposes was always unlawful, and (subject to other
constitutional limitations) it was open to the State at any point to make
the implication of those background principles of nuisance and property
law explicit.”).

Thus, plaintiff cannot maintain a claim for just compensation if its
building posed a fire or safety hazard to the public when destroyed, con-
sistent with long-established background principles of public nuisance.
See Lucas, 505 U.S. at 1029, 120 L.Ed. 2d at 821 n.16 (noting that the State’s
power to abate a public nuisance “absolv[es] the State (or private parties)
of liability for the destruction of ‘real and personal property, in cases of
actual necessity, to prevent the spreading of a fire’ or to forestall other
grave threats to the lives and property of others. Bowditch v. Boston, 101
U.S. 16, 18-19, 25 L.Ed. 980 (1880); see United States v. Pacific R., Co., 120
U.S. 227, 238-239, 7 S.Ct. 490, 495-496, 30 L.Ed. 634 (1887).”).

Moreover, unlike in Horton, where our Supreme Court reversed a
demolition order, plaintiff does not claim that it was not given fair no-
tice and a reasonable opportunity to correct the dangerous conditions
before the City Council passed the demolition ordinance on 11 October
2010. See Horton, 277 N.C. at 363, 177 S.E.2d at 892 (“We do not have be-
fore us the question of the authority of the city to destroy this property,
without paying the owner compensation therefor, in the event that the
owner does not, within a reasonable time allowed him by the city for
that purpose, repair the house so as to make it comply with the require-
ments of the Housing Code.”). Here, plaintiff failed to remedy the dan-
gers posed by its building (or even to perform an adequate inspection
of the building to discover if the building was actually not dangerous)
in the 60 days allotted by the city’s final order after being given notice
several times and an opportunity to be heard.

Therefore, we hold that the trial court erred in denying defendant’s
motion for summary judgment. We reverse the order denying defend-
ant’s motion and remand to the trial court. We instruct the trial court to
enter an order granting defendant’s motion for summary judgment and
dismissing plaintiff’s claims.
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V. Conclusion

In conclusion, plaintiff is estopped from claiming that its building is
not a danger to public safety because it failed to appeal from the inspec-
tor’s quasi-judicial determination that the building posed such a danger,
making that determination final. Plaintiff, therefore, cannot state a claim
for just compensation because a subsidiary municipal corporation of the
State may order the demolition of property it deems a danger to public
health or safety without compensating the property owner after reason-
able notice, due process, and an opportunity to remedy the danger. The
trial court should have granted defendant’s motion for summary judg-
ment. Therefore, we reverse its contrary order and remand to the trial
court with instructions to enter an order granting defendant’s motion for
summary judgment.

REVERSED and REMANDED.
Judges HUNTER, JR., Robert N. and DAVIS concur.

IN THE MATTER OF THE APPEAL OF: BLuE RipGE HousING oF BAKERSVILLE LL.C FROM THE
DECISION OF THE MITCHELL COUNTY BOARD OF EQUALIZATION AND REVIEW DENYING PROPERTY TAX
EXEMPTION FOR CERTAIN PROPERTY EFFECTIVE FOR TAX YEAR 2011.

No. COA12-941
Filed 19 March 2013

1. Taxation—ad valorem—exemption—non-profit status—findings

The North Carolina Property Tax Commission did not err in
an action involving the ownership of low-income rental housing in
finding that the housing in question qualified for a property tax ex-
emption based on Northwestern Housing Enterprises, Inc.’s status
as a non-profit. Upon whole record review, every statement in the
disputed finding had a rational basis in the evidence.

2. Taxation—ad valorem—exemption—test for determining
ownership

Real property is exempt from ad valorem taxation if a 100% own-
ership interest ultimately vests in an entity otherwise satisfying stat-
utory exemption requirements. When an otherwise qualifying entity



IN THE COURT OF APPEALS 43

IN RE APPEAL OF BLUE RIDGE HOUS. OF BAKERSVILLE, LLC
[226 N.C. App. 42 (2013)]

has an ownership interest in less than 100% of the property, the ac-
tual ownership interest is balanced with other factors indicative of
ownership and, if those other factors strongly suggest ownership,
they can outweigh even a diminutive actual ownership interest.

3. Taxation—advalorem—Ilow-income housing—exemption—
ownership

Certain low-income housing was exempt from ad wvalorem
taxation where a non-profit corporation created to assist a regional
housing authority, Northwestern Housing Enterprises, Inc., held a
small actual ownership interest in the housing but other substantial
factors indicated ownership for tax purposes.

4. Constitutional Law—equal protection—property tax exemp-
tion—low-income housing
Neither the Equal Protection Clause of the United States
Constitution nor the Uniformity Clause of the North Carolina
Constitution were violated by disparate decisions concerning ad va-
lorem taxation exemptions for low-income housing where the evi-
dence indicated that all of the counties involved applied a uniform
rule. The varied outcomes appeared to result simply from good faith
applications of a statutory requirement.

Appeal by Mitchell County from final decision entered 28 February
2012 by the North Carolina Property Tax Commission. Heard in the
Court of Appeals 10 January 2013.

Dawvid A. Gitlin for taxpayer-appellee.

Hal G. Harrison for Mitchell County-appellant.

HUNTER, JR., Robert N., Judge.

Mitchell County (the “County”) appeals from a final decision of the
North Carolina Property Tax Commission (the “Commission”) reversing
the decision of the Mitchell County Board of Equalization and Review
(the “County Board”). Upon review, we affirm the Commission’s decision.

I. Facts & Procedural History

Blue Ridge Housing of Bakersville, LLC (“Blue Ridge Housing”)
owns Cane Creek Village, the property at issue. Cane Creek Village is
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a 24-unit apartment project in Bakersville that provides rental housing
to families whose annual income is less than 50% of the median family
income for the region.

Preliminarily, we discuss the administrative framework behind the
development of Cane Creek Village. The Northwestern Regional Housing
Authority (“NRHA”) is a public housing agency organized under N.C.
Gen. Stat. Ch. 157. It is headquartered in Boone. The NRHA provides
low-income housing for families living in North Carolina’s mountain-
ous counties. It also distributes federal rental assistance, funded by the
Department of Housing and Urban Development (“HUD”), to the resi-
dents of these housing projects.

The Low-Income Housing Tax Credit Program, established by the
Internal Revenue Service, provides a federal income tax credit for orga-
nizations like the NRHA that develop low-income housing. See 26 U.S.C.
§ 42 (2012). Although this program benefits the NRHA, it would also
jeopardize the NRHA’s ability to administer rent subsidies from HUD.!
To avoid this problem, the NRHA oversaw the creation of Northwestern
Housing Enterprises, Inc. (“NHE”) as a separate entity to collect tax
credits for the NRHA's new housing developments.

NHE is a 501(c)(3) non-profit corporation. Edward G. Fowler
(“Fowler”) is the Executive Director of the NRHA, the Vice President
and CEO of NHE, and its sole employee. According to NHE'’s Articles
of Incorporation, its purpose is “to assist the Northwestern Regional
Housing Authority within its jurisdictions with its stated goals and
purposes” and to “provide for the relief of the poor and distressed . . .
through the development, creation, ownership, sponsorship, financ-
ing, building and maintenance of low and moderate income housing.”
NHE has developed seven low-income housing projects in seven North
Carolina counties. Despite their shared goals and resources, the NRHA
does not own any portion of NHE.

NHE qualifies to receive a federal income tax credit under the
Low-Income Housing Tax Credit Program. However, since it is a non-
profit organization, it is exempt from federal income tax.2 Therefore, by

1. At the Commission hearing, NRHA's Executive Director testified that direct NRHA
sponsorship of housing developments would result in unnecessary federal oversight. Also,
he elaborated that logistical difficulties would arise if the NRHA directly sponsored the
housing projects because it would then effectively distribute rent subsidies to itself.

2. Non-profit organizations such as NHE still routinely take advantage of the Low-
Income Housing Tax Credit Program. In fact, according to North Carolina’s Low-Income
Housing Tax Credit Qualified Allocation Plan, the North Carolina Housing Finance Agency
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itself, NHE does not benefit from the Low-Income Housing Tax Credit
Program. To leverage the benefits of this program, NHE partners with
investors who have a federal income tax burden. The investors finance
NHE'’s housing developments in exchange for tax credit equity. The in-
vestors can then use the federal income tax credits for their own federal
tax burden.?

In August 1998, NHE established Blue Ridge Housing as the record
owner of Cane Creek Village, one such low-income housing project.
Blue Ridge Housing does not have non-profit status. The sole purpose
of Blue Ridge Housing is to hold legal title of Cane Creek Village for in-
duction of tax credit equity; it does not have any employees or own any
other properties.

Blue Ridge Housing, a limited liability company (“LLC”), has two
members. Its managing member, NHE, owns 0.1% of Blue Ridge Housing.
Its investor member, the North Carolina Equity Fund III Limited
Partnership (“NCEFIII”) owns 99.9%. The NCEFIII invested $1,164,439 in
exchange for its ownership interest.4 The general partner of the NCEFTII
is Carolina Affordable Housing Equity Corporation (“CAHEC”). CAHEC

must allocate at least 10% of North Carolina’s federal tax credit ceiling to low-income hous
ing projects sponsored by non-profits. See North Carolina Housing Finance Agency, The
2012 Low-Income Housing Tax Credit Qualified Allocation Plan for the State of North
Carolina 6 (2012), available at http://www.nchfa.com/Forms/QAP/2012/Final QAP.pdf.

3. According to the North Carolina Housing Finance Agency, “Low-Income Housing
Tax Credits (Housing Credits) now finance virtually all the new affordable rental hous-
ing being built in the United States.” Where the Financing Comes From, North Carolina
Housing Finance Agency, http://www.nchfa.com/about/financingfrom.aspx (last visited
7 March 2013); see also How do Housing Credits Work, U.S. Dep’t of Hous. and Urban
Dev., http://portal.hud.gov/hudportal/HUD?src=/program_offices/comm_planning/afford-
ablehousing/training/web/lihtc/basics/work (last visited 7 March 2013). For a contem-
porary journalistic assessment of low-income housing financing, see Terry Pristin, Who
Invests in Low-Income Housing? Google, for One, N.Y. Times, 25 January 2011, available
at http:/www.nytimes.com/2011/01/26/realestate/commercial/26credits.html?_r=0.

4. According to HUD:

Limited liability companies (LLC) are an increasingly common owner-
ship structure for [low-income housing projects]. A typical [low-income
housing tax credit] LLC consists of the developer (or an affiliate) as the
managing member, and the credit purchaser as an additional (non-man-
aging) member. The managing member has a small percentage ownership
interest (often below 1 percent), but has the responsibility to manage the
affairs of the partnership, arrange for the management of the property,
and make most of the day-to-day operating decisions. The non-managing
member has a large percentage ownership interest (often well above
99 percent), and has a passive investor role. All members of an LLC have
liability that is limited to the amount invested. That is, if a disaster occurs,
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is “a consortium of . . . banks from eight southeastern states, and some
insurance funds and other investors.” Although the NCEFIII is a for-prof-
it partnership, its general partner CAHEC is a non-profit.

On 17 November 1998, NHE and the NCEFIII entered into an operat-
ing agreement (the “Operating Agreement”). The Operating Agreement
requires the NCEFIII to maintain its ownership interest in Blue Ridge
Housing for 15 years. It also provides NHE with a right of first refusal
to purchase the NCEFIII's 99.9% ownership interest at the end of the
15-year term. At the onset of the instant case, four years remained of
the 15-year term. NHE has stated it intends to buy the NCEFIII's owner-
ship interest at the end of the 15-year term. NHE is currently in the pro-
cess of exercising its right of first refusal for another similar low-income
housing project in Yancey County.

Blue Ridge Housing employed the NRHA to develop the apartment
complex at Cane Creek Village. The project was financed by investors
from the NCEFIII. Construction began on 1 November 1998 and finished
in December 2000.

Although exempt from federal income taxation, Cane Creek Village
is subject to North Carolina ad valorem property tax. On 23 August
2000, NHE, as managing member of Blue Ridge Housing, submitted an
Application for Property Tax Exemption to the Mitchell County Tax
Assessor. It based its application on N.C. Gen. Stat. § 105-278.6(a)(8),
which provides that:

(a) Real or personal property owned by:

(8) A nonprofit organization providing housing for indi-
viduals or families with low or moderate incomes shall
be exempted from taxation if: (i) As to real property, it
is actually and exclusively occupied and used, and as to
personal property, it is entirely and completely used, by
the owner for charitable purposes; and (ii) the owner is
not organized or operated for profit.

the most they can lose is the amount invested. The rights and obligations
of the partners are described in an LLC Operating Agreement.

Syndication, U.S. Dep’t of Hous. and Urban Dev., http:/portal.hud.gov/hudportal/
HUD?src=/program_offices/comm_planning/affordablehousing/training/web/lihtc/basics/
syndication (last visited 3 March 2013).
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N.C. Gen. Stat. § 105-278.6(a)(8) (2011). On 4 October 2000, the Mitchell
County Board of Commissioners unanimously voted to grant an ad va-
lorem tax exemption to Cane Creek Village. Since October 2000, there
has been no change in the use of the property or in Blue Ridge Housing’s
equity structure.

NHE also applied for ad valorem tax exemptions for its six other
low-income housing projects in six other North Carolina counties. It
received exemptions for four of its other projects, but did not receive
exemptions for its projects in Ashe County or Wilkes County. Nothing
in the record indicates NHE has contested its two denied applications.

Pursuant to N.C. Gen. Stat. § 105-282.1, each county tax assessor
must annually review at least one-eighth of tax-exempt property in the
county. Accordingly, around January 2011, Mitchell County Tax Assessor
Blair Hyder (“Hyder”) reviewed Cane Creek Village’s tax-exempt status.
On 6 January 2011, Hyder notified NHE that because he believed Cane
Creek Village was not tax-exempt, he intended to undertake discovery
proceedings pursuant to N.C. Gen. Stat. § 105-312. Hyder cited N.C. Gen.
Stat. § 105-277.16 as the controlling statute. The statute, which took ef-
fect on 1 July 2009, states:

A North Carolina low-income housing development to
which the North Carolina Housing Finance Agency allo-
cated a federal tax credit under section 42 of the Code
is designated a special class of property under Article
V, Section 2(2) of the North Carolina Constitution and
must be appraised, assessed, and taxed in accordance
with this section.

N.C. Gen. Stat. § 105-277.16 (2011). After Hyder initiated discovery pro-
ceedings, NHE subsequently provided Hyder with all requested finan-
cial information.

Hyder concluded Cane Creek Village should never have received
tax-exempt status because NHE did not have a sufficient ownership in-
terest in Blue Ridge Housing to qualify Cane Creek Village for exemption
under N.C. Gen. Stat. § 105-278.6(a)(8). On 17 March 2011, Hyder pre-
sented NHE with a tax bill for $64,837.725 for the preceding five years,
composed as follows: $24,066.48 for Mitchell County taxes; $9,922.87

5. The order on final pre-hearing conference erroneously calculated the total amount
owed as $60,437.72.
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for Mitchell County penalties; $21,749.28 for Town of Bakersville taxes;
$9,099.09 for Town of Bakersville penalties.5

NHE promptly appealed this decision to the Mitchell County Board.
The County Board held a hearing on 11 April 2011. On 10 May 2011,
it decided to waive the Mitchell County penalties and only enforce
the Mitchell County taxes of $24,066.48.7 On 6 June 2011, Blue Ridge
Housing appealed the County Board’s decision and applied for a hearing
with the Commission.

The Commission held a hearing on 14 December 2011. On 28
February 2012, it decided Cane Creek Village qualifies for ad valorem
tax exemption under N.C. Gen. Stat. § 105-278.6(a)(8). Mitchell County
filed timely notice of appeal on 19 March 2012.

II. Jurisdiction & Standard of Review

This Court has jurisdiction to hear the instant appeal pursuant to
N.C. Gen. Stat. § 7A-29 (2011). When reviewing a decision of the North
Carolina Property Tax Commission:

the court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the
meaning and applicability of the terms of any Commission
action. The court may affirm or reverse the decision of the
Commission, declare the same null and void, or remand
the case for further proceedings; or it may reverse or mod-
ify the decision if the substantial rights of the appellants
have been prejudiced because the Commission’s findings,
inferences, conclusions or decisions are:

(1) Inviolation of constitutional provisions; or

(2) In excess of statutory authority or jurisdiction of the
Commission; or

(3) Made upon unlawful proceedings; or

6. The five-year tax period is based on N.C. Gen. Stat. § 105-312(f), which states:
“When property is discovered and listed to a taxpayer in any year, it shall be presumed
that it should have been listed by the same taxpayer for the preceding five years unless the
taxpayer shall produce satisfactory evidence that the property was not in existence, that it
was actually listed for taxation, or that it was not his duty to list the property during those
years or some of them.” N.C. Gen. Stat. § 105-312(f)(2011).

7. On 10 October 2011, Bakersville’s Town Council agreed to delay enforcement of
the Town of Bakersville taxes and penalties pending outcome of the Commission hearing.
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(4) Affected by other errors of law; or

(56) Unsupported by competent, material and substantial
evidence in view of the entire record as submitted; or

(6) Arbitrary or capricious.

N.C. Gen. Stat. § 105-345.2(b) (2011). “In making the foregoing deter-
minations, the court shall review the whole record or such portions
thereof as may be cited by any party and due account shall be taken of
the rule of prejudicial error.” N.C. Gen. Stat. § 105-345.2(c) (2011). The
court “may not consider the evidence which in and of itself justifies
the [Commission’s] decision without [also] taking into account the con-
tradictory evidence or other evidence from which conflicting inferences
could be drawn.” In re Moses H. Cone Mem’l Hosp., 113 N.C. App. 562,
571, 439 S.E.2d 778, 783 (1994) (quotation marks and citation omitted)
(alterations in original). “The taxpayer . . . bears the burden of proving
that its property meets the requirements of an ad valorem taxation ex-
emption.” In re Appalachian Student Housing Corp., 165 N.C. App. 379,
384, 598 S.E.2d 701, 704 (2004).

Therefore, under N.C. Gen. Stat. § 105-345.2(b), “[q]uestions of law
receive de novo review, while issues such as sufficiency of the evidence
to support the Commission’s decision are reviewed under the whole-
record test.” In re Appeal of Greens of Pine Glen Ltd., 356 N.C. 642,
647, 576 S.E.2d 316, 319 (2003). Additionally, “[i]ssues of statutory con-
struction are questions of law, reviewed de novo on appeal.” McKoy
v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010).

“Under a de novo review, the court considers the matter anew and
freely substitutes its own judgment for that of the Commission. Under
the whole-record test, however, the reviewing court merely determines
‘whether an administrative decision has a rational basis in the evidence.’ ”
Greens of Pine Glen Litd., 356 N.C. at 647, 576 S.E.2d at 319 (internal
citations omitted).

III. Analysis

On appeal, Mitchell County makes four arguments: (i) the
Commission erred because Finding of Fact No. 15 incorrectly im-
plies government participation in Cane Creek Village’s operations;
(i) the Commission erred because Finding of Fact No. 16 incorrectly
asserts Cane Creek Village is exempt from ad valorem taxation; (iii) the
Commission erred because Conclusions of Law 3, 4, and 5 incorrectly
apply N.C. Gen. Stat. § 105-278.6(a)(8); and (iv) the Commission violated
the Uniformity Clause of the North Carolina Constitution and the Equal
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Protection Clause of the U.S. Constitution. Upon review, we affirm the
Commission’s decision.

A. Implication of Federal Involvement

[1] Mitchell County first argues the Commission erred because Finding
of Fact No. 15 incorrectly implies the NRHA, a public agency, partici-
pated in the development of Cane Creek Village. We disagree.

Since Mitchell County appeals the Commission’s finding of fact,
we apply the whole record test. See id. (“[I]ssues such as sufficiency
of the evidence to support the Commission’s decision are reviewed
under the whole-record test.”). Under the whole record test, we decide
“whether an administrative decision has a rational basis in the evidence.”
Id. (quotation marks and citation omitted).

In the present case, Finding of Fact No. 15 states, in its entirety:

15. NHE is a nonprofit organization that assists
Northwestern Regional Housing Authority with provid-
ing housing for individuals or families with low or mod-
erate income in Wilkes, Yancey, Avery, Alleghany, Ashe,
Watauga and Mitchell Counties. NHE, as managing mem-
ber of [Blue Ridge Housing], holds a one-tenth percent
(.1%) ownership interest in the subject property.

Nothing in this finding of fact implies the NRHA, a public agency,
participated in Cane Creek Village’s operations. Similarly, nothing in the
record indicates the Commission based its decision on a purported legal
connection between NHE and the NRHA.8 In fact, we find no implication
by either the Commission or Blue Ridge Housing that Cane Creek Village
should receive an ad valorem tax exemption based on a purported con-
nection to the NRHA. Rather, the Commission determined Cane Creek
Village qualified for property tax exemption based on NHE’s status as a
non-profit. See N.C. Gen. Stat. § 105-278.6(a)(8).

Moreover, upon our review of the whole record, every statement
in Finding of Fact No. 15 has a “rational basis in the evidence.” Greens

8. We note that several cases cited by the taxpayer-appellee, including In re Appeal
of Fayette Place LLC, 193 N.C. App. 744, 745, 668 S.E.2d 354, 356 (2008), and Appalachian
Student Housing Corp., 165 N.C. App. at 384, 698 S.E.2d at 704, deal with properties
owned by government entities under N.C. Gen. Stat. § 105-278.1 (2011). We do not be-
lieve the taxpayer-appellee intended, nor did the Commission construe, these references
as an argument for exemption under N.C. Gen. Stat. § 105-278.1. Rather, we conclude the
taxpayer-appellee cited those cases to support its argument that control of legal title is not
dispositive of the question of ownership.



IN THE COURT OF APPEALS 51

IN RE APPEAL OF BLUE RIDGE HOUS. OF BAKERSVILLE, LLC
[226 N.C. App. 42 (2013)]

of Pine Glen Ltd., 356 N.C. at 647, 576 S.E.2d at 319 (internal citation
omitted). NHE is a 501(c)(3) non-profit organization. According to its
Articles of Incorporation, NHE’s purpose is “to assist the Northwestern
Regional Housing Authority within its jurisdictions with its stated goals
and purposes.” NHE operates in Wilkes, Yancey, Avery, Alleghany, Ashe,
Watauga and Mitchell Counties. The Operating Agreement indicates
NHE is managing member of Cane Creek Village, while NCEFIII is an
investor member. The Operating Agreement further specifies that NHE
has a 0.1% ownership interest in Cane Creek Village. The parties do not
dispute any of these facts.

Consequently, we conclude the Commission did not err in Finding of
Fact No. 15 because its findings had a “rational basis in the evidence.” Id.

B. Ownership by a Non-Profit

[2] Mitchell County next argues: (i) the Commission erred because
Finding of Fact No. 16 incorrectly states NHE’s ownership interest
exempts Cane Creek Village from ad valorem taxation; and (ii) the
Commission erred because Conclusions of Law Nos. 3, 4, and 5 incor-
rectly conclude the exemption was proper and Hyder’s discovery pro-
ceedings were improper. We do not agree.

In North Carolina, “All property . . . , both real and personal,
is subject to property tax unless it was excluded or exempted from
taxation by statute or the Constitution.” Edward Valves, Inc. v. Wake
County, 117 N.C. App. 484, 489, 451 S.E.2d 641, 645 (1995); see also N.C.
Gen. Stat. § 105-274 (2011).

N.C. Gen. Stat. § 105-278.6(a)(8) provides one such exemption:
(a) Real or personal property owned by:

(8) A nonprofit organization providing housing for indi-
viduals or families with low or moderate incomes shall
be exempted from taxation if: (i) As to real property, it
is actually and exclusively occupied and used, and as to
personal property, it is entirely and completely used, by
the owner for charitable purposes; and (ii) the owner is
not organized or operated for profit.

N.C. Gen. Stat. § 105-278.6(a)(8) (2011).

Since the relevant statute does not define “ownership” for purpos-
es of tax exemption, see N.C. Gen. Stat. § 105-273 (2011), we rely on
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canons of statutory construction to define the term, see Elec. Supply
Co. of Durham v. Swain Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291,
295 (1991).

The principal goal of statutory construction is to ac-
complish the legislative intent. The intent of the General
Assembly may be found first from the plain language of
the statute, then from the legislative history, the spirit
of the act and what the act seeks to accomplish. If the
language of a statute is clear, the court must implement
the statute according to the plain meaning of its terms so
long as it is reasonable to do so.

Lenox, Inc. v. Tolson, 353 N.C. 659, 664, 548 S.E.2d 513, 517 (2001) (quo-
tation marks and internal citations omitted).

Additionally, “[w]hen the statute under consideration is one con-
cerning taxation, special canons of statutory construction apply. If a
taxing statute is susceptible to two constructions, any uncertainty in the
statute or legislative intent should be resolved in favor of the taxpayer.”
Id. (internal citations omitted). “Conversely, a provision in a tax stat-
ute providing an exemption from the tax, otherwise imposed, is to be
construed strictly against the taxpayer and in favor of the State.” In re
Appeal of Clayton-Marcus Co., Inc., 286 N.C. 215, 219, 210 S.E.2d 199,
202 (1974).

Still, for purposes of tax exemption, this Court has previously held
that “legal title is not determinative as to the question of ownership.”
Fayette Place LLC, 193 N.C. App. at 747, 668 S.E.2d at 357. Instead,
“[w]here [an entity qualifying for a tax exemption] possesses a sufficient
interest in the property, . . . the property is said to belong to [that entity]
even where legal title to the property is held by another party.” Id. Our
holding in Fayette Place is binding precedent on this Court. See In re
Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989) (“Where a panel
of the Court of Appeals has decided the same issue, albeit in a different
case, a subsequent panel of the same court is bound by that precedent,
unless it has been overturned by a higher court.”).

In the present case, Mitchell County argues NHE does not own
Cane Creek Village because it only has a 0.1% ownership interest in
Blue Ridge Housing. Therefore, according to Mitchell County, Cane
Creek Village cannot receive a tax exemption under N.C. Gen. Stat.
§ 105-278.6(a)(8). Mitchell County does not contest that Cane Creek
Village meets the other conditions of N.C. Gen. Stat. § 105-278.6(a)(8),
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including the “charitable purposes” requirement. Upon review, we dis-
agree with Mitchell County.

Specifically, Mitchell County disputes Finding of Fact No. 16 and
Conclusions of Law Nos. 3, 4, and 5. Finding of Fact No. 16 states:

16. NHE ownership interest in [Blue Ridge Housing] al-
lows the subject property to qualify for exemption from ad
valorem taxation such that it should be exempt from
ad valorem taxation; and the Mitchell County Assessor’s
discovery of the subject property, under N.C. Gen. Stat.
§ 105-312, and the County Board’s decision to uphold
discovery is not proper under the provisions of the North
Carolina Machinery Act and applicable North Carolina Law.

Conclusions of Law Nos. 3, 4, and 5 state:

3. The subject property, [Cane Creek Village], is actually
and exclusively occupied and used as housing for fami-
lies with low to moderate incomes; and NHE possesses an
ownership interest in [Cane Creek Village] such that the
property qualifies for exemption from ad valorem taxa-
tion as provided in N.C. Gen. Stat. 105-278.6(a)(8).

4. Since [Cane Creek Village] qualifies for exemption
from ad wvalorem taxation pursuant to N.C. Gen. Stat.
105-278.6(a)(8), then the Mitchell County Assessor’s
discovery and taxation of the subject property, and the
County Board’s decision to uphold the discovery and tax-
ation is not proper under the provisions of the Machinery
Act and applicable North Carolina Law.

5. The Commission reaches no ruling on the principle of
equitable estoppel when [Cane Creek Village] qualifies
for exemption under N.C. Gen. Stat. 105-278.6(a)(8); and
when the county’s discovery and taxation of the subject
property was not proper under North Carolina law.

Preliminarily, we determine this argument receives de novo re-
view. Although findings of fact normally receive “whole record” analy-
sis, Greens of Pine Glen Ltd., 356 N.C. at 647, 576 S.E.2d at 319 (2003),
Finding of Fact No. 16 amounts to a legal conclusion because it deter-
mines the applicability of N.C. Gen. Stat. § 105-278.6(a)(8), see North
Carolina State Bar v. Brewer, 183 N.C. App. 229, 233, 644 S.E.2d 573,
576 (2007) (“Questions of statutory interpretation are questions of law,
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which are reviewed de novo by an appellate court.” (quotation marks
and citation omitted)).

The instant case is one of first impression in North Carolina. Still,
we are guided by analogous precedent analyzing the state ownership
requirement of N.C. Gen. Stat. § 105-278.1 (2011).9

For instance, in Fayette Place LLC, we considered whether a prop-
erty satisfied the state ownership requirement for tax exemption under
N.C. Gen. Stat. § 105-278.1. 193 N.C. App. at 745, 668 S.E.2d at 356. There,
like in the instant case, a limited liability company directly owned the
subject property. Id. at 745, 668 S.E.2d at 355. A non-profit organization,
in turn, owned 99% of the LLC, while a for-profit subsidiary of the non-
profit owned the remaining 1%. Id. Ownership of the non-profit and its
subsidiary ultimately vested 100% in the Housing Authority of the City
of Durham (the “Durham Housing Authority”). Id. The Durham Housing
Authority otherwise met the statutory tax exemption requirements. Id.
at 748, 668 S.E.2d at 357. In Fayette Place, this Court determined the
property was exempt because it “belonged to” the Durham Housing
Authority for tax exemption purposes. Id. at 748, 668 S.E.2d at 357.

Similarly, in Appalachian Student Housing Corp., a non-profit cor-
poration managed an apartment complex in trust for Appalachian State
University (“Appalachian State”), pursuant to an explicit trust agreement.
165 N.C. App. at 381, 698 S.E.2d at 702. There, we recognized that as trust-
ee of an active trust, the non-profit held legal title of the property. Id.
at 387, 698 S.E.2d at 706. Still, we held that as beneficiary of the active
trust, Appalachian State had equitable title, satisfying the state ownership
requirement of N.C. Gen. Stat. § 105-278.1. Id. at 388, 698 S.E.2d at 706.

These precedential cases illustrate that control of legal title is not
determinative of ownership. As such, we are bound by that conclusion.
See Civil Penalty, 324 N.C. at 384, 379 S.E.2d at 37. However, previous
case law does not provide a readily-applicable standard for defining
“ownership” in the absence of legal title. Therefore, we now establish
a test to determine ownership for purposes of tax exemption. If 100%
ownership interest ultimately vests in an entity otherwise satisfying
statutory exemption requirements, then the property is exempt from
taxation. See Fayette Place, LLC, 193 N.C. App. at 748, 668 S.E.2d at 357.

9. N.C. Gen. Stat. § 105-278.1 provides a tax exemption for real and personal property
“owned by the United States” or “belonging to the State, counties, and municipalities.”
N.C. Gen. Stat. § 105-278.1(a), (b) (2011). The statute explicitly includes property owned
by housing authorities. N.C. Gen. Stat. § 105-278.1(c)(3)(d) (2011).
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When an otherwise-qualifying entity has an ownership interest in less
than 100% of the property, we balance the actual ownership interest with
other factors indicative of ownership. If other factors strongly suggest
ownership, they can outweigh even a diminutive actual ownership in-
terest. These factors may include, but are not limited to: (i) the entity’s
control of the venture’s operations; (ii) the entity’s status as trustee of
LLC property; (iii) the possibility of future increased actual ownership
interest; and (iv) the intent of the participating parties.

[8] We now apply this test to the instant case. First, we note that NHE
does not own 100% of Cane Creek Village. In fact, it has only a 0.1% own-
ership interest. Still, since NHE maintains some actual ownership inter-
est in Cane Creek Village, we balance this interest with other factors
indicative of ownership. Since NHE’s actual ownership interest is small,
it must present significant evidence of other factors suggesting own-
ership. We believe NHE meets this burden. Specifically, we consider:
(i) NHE’s control of Cane Creek Village’s operations; (ii) NHE’s role as
trustee of Blue Ridge Housing’s property; (iii) NHE’s right of first refusal
to purchase the NCEFIII's 99.9% ownership interest; and (iv) the intent
of NHE and the NCEFIIL.

First, we consider NHE'’s control of Cane Creek Village’s operations.
In North Carolina, except as otherwise specified by the parties, “man-
agement of the affairs of the limited liability company shall be vested
in the managers.” N.C. Gen. Stat. § 57C-3-20(b) (2011). In the instant
case, the Operating Agreement between NHE and the NCEFIII speci-
fies that NHE is the sole managing member. Since Blue Ridge Housing’s
creation, NHE has in fact acted as the sole manager, making operational
decisions for Blue Ridge Housing and Cane Creek Village. For example,
NHE initially applied for Cane Creek Village’s ad valorem tax exemption
on 23 August 2000. NHE also communicated with Hyder throughout his
discovery proceedings and gave him all relevant financial documents.
Furthermore, at all stages of the instant litigation, NHE has acted on
behalf of Blue Ridge Housing. Therefore, we conclude NHE’s manage-
rial control of Blue Ridge Housing and Cane Creek Village is one factor
indicative of ownership.

Second, we examine NHE’s role as trustee of Cane Creek Village.
In North Carolina, managing members of LLCs may become trustees of
LLC property:

Except as otherwise provided in the articles of organi-
zation or a written operating agreement, every manager
must account to the limited liability company and hold as
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trustee for it any profit or benefit derived without the in-
formed consent of the members by the manager from any
transaction connected with the formation, conduct, or lig-
uidation of the limited liability company.

N.C. Gen. Stat. § 57C-3-22(e) (2011). Trusts may take several forms. For
instance, “an ‘active trust’ is one where there is a special duty to be per-
formed by the trustee in respect to the estate, such as collecting the
rents and profits, or selling the estate, or the execution of some particu-
lar purpose.” Finch v. Honeycutt, 246 N.C. 91, 99, 97 S.E.2d 478, 484-85
(1957) (quotation marks and citation omitted); see also Appalachian
Student Housing Corp., 165 N.C. App. at 387, 698 S.E.2d at 706 (“[W]hen
any control is to be exercised or any duty performed by the trustee [in
relation to the trust property or in regard to the beneficiaries], however
slight it may be . . . the trust is active.” (alterations in original)(quotation
marks and citation omitted)).

In Appalachian Student Housing Corp., we held that when one en-
tity manages an apartment complex for the benefit of another, an active
trust arises. 165 N.C. App. at 387, 698 S.E.2d at 706. In that case, we
described how “[i]n an active trust, the legal and equitable titles to the
trust property do not merge. Property held in an active trust is therefore
‘owned’ in some sense by both the trustee and the beneficiary.” Id. at
387-88, 698 S.E.2d at 706; see also id. at 387, 698 S.E.2d at 706 (“In an
active trust, legal title vests with the trustee of the property.”). Here,
an active trust exists since NHE manages the ongoing operations of Blue
Ridge Housing and Cane Creek Village. Therefore, we weigh NHE'’s role
as trustee of Cane Creek Village as an additional indicia of ownership.

Third, we look at NHE’s potential future ownership interest in Cane
Creek Village. In the Operating Agreement, NHE has a right of first re-
fusal to purchase the NCEFIII's 99.9% ownership interest at the end of
a 15-year term. At the start of the instant litigation, four years remained
of this term. NHE routinely uses this type of provision in its operating
agreements with investors. In fact, Fowler testified that NHE is cur-
rently exercising its right of first refusal for Woodland Hills, a similar
NHE project in Yancey County. Fowler predicted the same course of
action for Cane Creek Village: “[NHE’s Board of Directors] will want to
exercise [the right of first refusal] because their mission is to develop
affordable housing in the mountain counties. To maintain it affordable
to those who need it. [sic]” He said NHE’s ultimate goal is “that NHE will
wind up as 100 percent owner of [Cane Creek Village].” Consequently,
although we acknowledge that NHE'’s future purchase of the NCEFIII's
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ownership interest is not certain, the likelihood of the buy-out is one
factor suggesting ownership.10

Lastly, we analyze the business intent of NHE and the NCEFIIL. Here,
NHE spearheaded the development of Cane Creek Village and only part-
nered with the NCEFIII to finance the project. Furthermore, Cane Creek
Village directly serves NHE’s corporate purpose, as stated in its Articles
of Incorporation, “[t]o generally provide for the relief of the poor and
distressed . . . through the development, creation, ownership, sponsor-
ship, financing, building and maintenance of low and moderate income
housing.” To this effect, 100% of the dwelling units in Cane Creek Village
qualify for and receive federal low-income tax credits. Additionally, NHE
operates similar projects in six other North Carolina counties. In sum,
evidence indicates NHE’s intent is to own Cane Creek Village.

On the other hand, Mitchell County contends the NCEFIII's 99.9%
ownership interest makes the NCEFIII, not NHE, the owner of Cane
Creek Village. Nonetheless, evidence suggests the NCEFIII did not pri-
marily seek a typical goal of ownership: profit-sharing. In North Carolina,
we recognize that one indicia of “ownership” is profit-sharing between
business partners. See Wilder v. Hobson, 101 N.C. App. 199, 202, 398
S.E.2d 625, 627 (1990).

Here, the NCEFIII invested in Blue Ridge Housing not to obtain
profits from Cane Creek Village’s operations, but to utilize tax credits
from the Low-Income Housing Tax Credit Program. In fact, the evidence
indicates the overall purpose of Cane Creek Village was not to gain prof-
it, but rather to serve the charitable purpose of providing low-income
housing. For instance, in 2010, Blue Ridge Housing’s statements of cash
flow indicated a net loss. Therefore, we determine the business intent
of NHE and the NCEFIII suggest NHE has sufficient ownership of Cane
Creek Village.

Ultimately, on balance we conclude that although NHE has a small
legal percentage interest in Blue Ridge Housing, other substantial

10. Neither party has attempted to calculate the monetary value of the interest of
the non-member manager during the period of time in which the tax was imposed. Both
parties seem to rely on the idea that the value of the property is identical to the percentage
of “ownership” established by the instruments. Because the non-member’s share can be
purchased for the assumption of the remaining mortgage indebtedness on the property
after a 15-year period, the limited partner’s value is more like a term for years rather than
fee simple ownership. The present value of this interest would be necessarily reduced
substantially as the 15-year term expires. See N.C. Gen. Stat.§§ 8-46, 47 (2011).
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factors indicate NHE owns Cane Creek Village for tax purposes. Since
the circumstances satisfy the other requirements of N.C. Gen. Stat.
§ 105-278.6(a)(8), Cane Creek Village is exempt from taxation. Because
we determine Cane Creek Village is exempt, we need not further address
the portions of Conclusions of Law Nos. 4 and 5 dealing with Hyder’s dis-
covery proceedings or equitable estoppel. Therefore, we conclude the
trial court did not err in making Finding of Fact No. 16 and Conclusions
of Law Nos. 3, 4, and 5.

C. Uniformity Clause and Equal Protection Clause

[4] Lastly, Mitchell County argues the Commission’s decision violates
the Equal Protection Clause of the United States Constitution and the
Uniformity Clause of the North Carolina Constitution. Specifically, it de-
scribes how similar NHE projects in two other North Carolina counties
did not receive ad valorem exemptions. Upon review, we disagree with
Mitchell County.

On appeal, alleged violations of constitutional rights receive de
novo review. See State v. Graham, 200 N.C. App. 204, 214, 683 S.E.2d
437, 444 (2009) (“The standard of review for alleged violations of con-
stitutional rights is de novo.”); see also Piedmont Triad Reg’l Water
Auth. v. Sumner Hills Inc., 353 N.C. 343, 348, 543 S.E.2d 844, 848 (2001)
(“[D]e novo review is ordinarily appropriate in cases where constitu-
tional rights are implicated.”).

According to the U.S. Constitution, no State shall “deny to any per-
son within its jurisdiction the equal protection of the laws.” U.S. Const.
amend. XIV, § 1, cl. 4. Similarly, under the Uniformity Clause of the North
Carolina Constitution, “[n]o class of property shall be taxed except by
uniform rule, and every classification shall be made by general law uni-
formly applicable in every county, city and town.” N.C. Const. art. V, § 2(2).
In this regard, “[e]very exemption shall be on a State-wide basis and shall
be made by general law uniformly applicable in every county, city and
town, and other unit of local government.” N.C. Const. art. V, § 2(3).

Thus, in North Carolina, “[t]he general rule established by the
Constitution is that all property in this State is liable to taxation, and
shall be taxed in accordance with a uniform rule. Exemption of spe-
cific property . . . because of the purposes for which it is held and used,
is exceptional.” Appalachian Student Housing Corp., 165 N.C. App. at
384, 698 S.E.2d at 704. For purposes of taxation, “the requirements of
‘uniformity,” ‘equal protection,” and ‘due process’ are, for all practical
purposes, the same under both the State and Federal Constitutions.”
Leonard v. Maxwell, 216 N.C. 89, 93, 3 S.E.2d 316, 320 (1939); see also
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Edward Valves, Inc., 117 N.C. App. at 489, 451 S.E.2d at 645 (“The
rule of uniformity regarding property taxation is coextensive with the
Equal Protection Clause of the Fourteenth Amendment to the United
States Constitution.”).

“However, occasional inequities resulting from the application of
the statute should not defeat the law unless they result from hostile
discrimination.” In re Se. Baptist Theological Seminary, Inc., 135 N.C.
App. 247, 258, 520 S.E.2d 302, 309 (1999) (quotation marks and citation
omitted). Additionally,

[T]he United States Supreme Court has stated that a vio-
lation of the Equal Protection Clause of the Fourteenth
Amendment of the United States Constitution occurs
where a lack of uniformity of taxation results from more
than mere errors of judgment by officials and amounts to
an intentional violation of the essential principle of practi-
cal uniformity.

Id. (quotation marks and citation omitted).

In the present case, Mitchell County contends that “an inequitable
and non-uniform state of affairs” exists. Specifically, it describes how the
Watauga and Ashe County Boards denied ad valorem tax exemptions to
similar NHE projects, while the County Boards in Wilkes, Yancey, Avery,
Alleghany, and Mitchell Counties initially granted exemptions.

First, Mitchell County’s argument fails because the evidence indi-
cates all seven counties applied a “uniform rule”: N.C. Gen. Stat. § 105-
278.6(2)(8). Our Supreme Court has held that “[t]axing is required to be
... by one and the same unvarying standard.” Hajoca Corp. v. Clayton,
277 N.C. 560, 569, 178 S.E.2d 481, 487 (1971) (quotation marks and cita-
tion omitted); ¢f. Anderson v. City of Asheville, 194 N.C. 117, 118, 138
S.E. 715, 716 (1927) (holding that under the Uniformity Clause, a city
could not create a municipal tax structure contradicting state tax laws).
This necessitates (i) uniform tax rates and (ii) uniform tax classifica-
tions. See id. Here, Mitchell County does not contend that any of the
seven County Boards implemented a standard conflicting with N.C. Gen.
Stat. § 105-278.6(a)(8); instead, it argues they applied the same standard
in differing manners.

Still, Mitchell County presents no evidence of “hostile discrimi-
nation” in the application of N.C. Gen. Stat. § 105-278.6(a)(8). See Se.
Baptist Theological Seminary, Inc., 135 N.C. App. at 258, 520 S.E.2d
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at 309. Rather, the varied outcomes appear to result simply from dis-
parate good-faith applications of the “ownership” requirement of N.C.
Gen. Stat. § 105-278.6(2)(8).1! Since “occasional inequities” in a statute’s
application do not defeat the statute on equal protection or uniformity
grounds, we determine no violation of the Uniformity Clause or Equal
Protection Clause occurred. See id.; see also Norfolk S. R.R. Co. v. Lacy,
187 N.C. 615, 620, 122 S.E. 763, 766 (1924) (“[Plerfect uniformity and
perfect equality of taxation, in all the aspects in which the human mind
can view it, is a baseless dream.”).

Lastly, even if we did determine “an inequitable and non-uniform
state of affairs” existed in violation of the Uniformity Clause and Equal
Protection Clause, our resolution of this issue would not benefit Mitchell
County. Since the instant opinion concludes Cane Creek Village is ex-
empt from ad valorem property tax under N.C. Gen. Stat. § 105-278.6(a)
(8), any disparities in exemption decisions for other similar NHE proj-
ects would likely be resolved in favor of exemption.

Therefore, we conclude Mitchell County’s argument is without mer-
it. See 1d.

IV. Conclusion

We conclude the Commission did not err in reversing the County
Board’s determination. First, Finding of Fact No. 15 is rationally based on
the evidence presented. Second, NHE’s ownership interest in Blue Ridge
Housing is sufficient to qualify Cane Creek Village for tax exemption un-
der N.C. Gen. Stat. § 105-278.6(a)(8). Lastly, the Commission’s decision
does not violate the Equal Protection Clause of the U.S. Constitution or
the Uniformity Clause of the North Carolina Constitution. Consequently,
the Commission’s decision is

AFFIRMED.
Judges STROUD and DAVIS concur.

11. Since the instant case clarifies the definition of “ownership” for tax ex-
emption purposes, County Boards shall now apply N.C. Gen. Stat. § 105-278.6(a)(8)
accordingly when determining exemptions for Cane Creek Village or other similarly-
situated properties.
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Evidence—accident report—admissible

The trial court did not err in an automobile accident case
by admitting an officer’s accident report without first redacting
the officer’s narrative or his hand-drawn diagram of the collision.
The officer prepared the report near the time of the accident, us-
ing information from individuals who had personal knowledge of
the accident, and accident reports of this type are, according to the
officer’s testimony, prepared and kept in the regular course of busi-
ness of the police department. Moreover, plaintiff could not estab-
lish that he was actually prejudiced by the admission of the narra-
tive or diagram because the same evidence was introduced at trial
through other sources.

Appeal and Error—preservation of issues—closing argu-
ment—not transcribed

An appellate argument concerning the closing argument in an
automobile case was dismissed where the argument was not tran-
scribed nor adequately set out in narrative form.

Witnesses—voir dire limited—judge’s memory of early
testimony

The trial court did not abuse its discretion by limiting the voir
dire of an officer concerning an accident report. The judge stated
that he remembered the officer’s testimony from the first trial and
did not need to hear the testimony a second time.

Evidence—officer’s opinion—right of way—excluded

The trial court did not abuse its discretion in an action aris-
ing from an automobile accident by excluding an officer’s testi-
mony regarding his opinion as to which party had the right of way.
The officer did not have the requisite personal knowledge to offer
his opinion.



62 IN THE COURT OF APPEALS

JOINES v. MOFFITT
[226 N.C. App. 61 (2013)]

Appeal by plaintiff from judgment entered 19 December 2011 by
Judge Theodore S. Royster in Alexander County Superior Court. Heard
in the Court of Appeals 10 January 2013.

Homesley, Gaines & Dudley, LLP, by Edmund Gaines and
Christina Clodfelter, for plaintiff-appellant.

McAngus, Goudelock & Courie, by Colin E. Scolt, for
defendant-appellee.

DAVIS, Judge.

Jackie Dale Joines (“plaintiff”) appeals from the trial court’s entry of
judgment upholding a jury verdict denying him recovery from Brittany
Moffitt (“defendant”) based on contributory negligence. After careful re-
view, we affirm the trial court’s judgment.

Factual Background

This case arises out of a motor vehicle collision that occurred at ap-
proximately 1:00 p.m. on 5 February 2008 at the intersection of Highway
115 and Plaza Drive in Mooresville, North Carolina. Plaintiff was travel-
ing south on Highway 115 on his motorcycle when he moved into the left
turn lane approaching the intersection. Defendant, in her car, was exit-
ing a shopping center parking lot and waiting to enter onto Highway 115.
Traffic was stopped, and a truck driver motioned for defendant to leave
the parking lot so she could merge onto the highway. As she merged,
defendant and plaintiff collided. Defendant’s vehicle hit plaintiff in the
leg and knocked him off his motorcycle. Plaintiff was hospitalized, and
a portion of his right leg below the knee was ultimately amputated as a
result of his injuries.

Officer Mike Allen (“Officer Allen”) of the Mooresville Police
Department investigated the accident and prepared an accident report
after interviewing defendant and two witnesses, James Blackwelder
(“Blackwelder”) and Sherri Jackson (“Jackson”), at the scene. The ac-
cident report included a hand-drawn diagram and a narrative of the
accident based upon the information he received from defendant,
Blackwelder, and Jackson.

On 16 February 2010, plaintiff filed a complaint against defendant,
alleging that defendant’s negligence was the proximate cause of the
injury to his leg. In her answer, defendant denied plaintiff’s allega-
tions and asserted the affirmative defense of contributory negligence.
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Specifically, defendant alleged that plaintiff had failed to obey traffic
markings, improperly changed lanes, unlawfully passed stopped vehi-
cles, unlawfully crossed over the double yellow line, and operated his
vehicle left of center.

The case was tried before a jury, which returned a verdict finding de-
fendant negligent but also finding plaintiff contributorily negligent. The
Honorable Theodore S. Royster entered judgment on the jury’s verdict,
and plaintiff gave timely notice of appeal to this Court.

Analysis
I. Admission of Accident Report

[1] Plaintiff initially argues that the trial court erred in admitting the
accident report without first redacting Officer Allen’s narrative or his
hand-drawn diagram of the collision on the theory that these portions of
the report contained inadmissible hearsay.! We disagree.

The trial court’s decision to admit or exclude evidence is generally
reviewed under an abuse of discretion standard. Williams v. Bell, 167
N.C. App. 674, 678, 606 S.E.2d 436, 439 (2005). An abuse of discretion
occurs when the trial judge’s decision “lacked any basis in reason or was
so arbitrary that it could not have been the result of a reasoned deci-
sion.” Id. (internal quotations marks omitted).

Hearsay is “a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth
of the matter asserted.” N.C. R. Evid. 801(c). Although hearsay is gener-
ally inadmissible, records of regularly conducted business activities are
admissible as an exception to the hearsay rule under Rule 803 of the
North Carolina Rules of Evidence. N.C. R. Evid. 803(6). This Court has
held that highway accident reports may be admitted under Rule 803(6)
if properly authenticated. Wentz v. Unifi, Inc., 89 N.C. App. 33, 39, 365
S.E.2d 198, 201 (1988). Proper authentication requires a showing that
the report was (1) “prepared at or near the time of the act(s) reported”;
(2) prepared “by or from information transmitted by a person with
knowledge of the act(s)”; and (3) “kept in the course of a regularly con-
ducted business activity, with such being a regular practice of that busi-
ness activity.” Id. If a document meets these criteria, it is admissible
unless the circumstances surrounding the preparation of the report “in-
dicate a lack of trustworthiness.” N.C. R. Evid. 803(6).

1. The portion of the narrative stating that plaintiff “was charged with left of center”
was redacted before the accident report was admitted into evidence at trial.
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Here, Officer Allen’s testimony authenticated the accident report
and laid the proper foundation for the report’s admission into evidence
under Rule 803(6). Specifically, he testified that: (1) he authored the ac-
cident report; (2) the report admitted into evidence was a copy of the re-
port he completed; (3) the report was prepared near the place and time
of the accident; (4) it was prepared in the regular course of business;
and (H) it was the regular course of practice for the Mooresville Police
Department to make such reports. He also testified that he obtained the
information he used to prepare his report from defendant, Blackwelder,
and Jackson.

Plaintiff contends that the narrative and diagram sections were
nevertheless inadmissible because the circumstances surrounding the
preparation of those portions of the accident report indicated a lack of
trustworthiness. Plaintiff asserts that the narrative was untrustworthy
because it was not based on the officer’s personal knowledge and did
not include a statement from plaintiff. He further argues that the dia-
gram lacked trustworthiness because it was not drawn to scale and in-
correctly indicated where the turn lane began.

This Court addressed a similar argument in Nunnery v. Baucom,
135 N.C. App. 556, 521 S.E.2d 479 (1999). In Nunnery, the defendants
conceded that the accident report was admissible as a record of regu-
larly conducted activity, but objected to the introduction of the portion
of the report regarding a description of a particular vehicle and the des-
ignation on a diagram of that vehicle’s location. Id. at 565-66, 521 S.E.2d
at 486. The defendants argued that these portions of the report were
untrustworthy and should have been redacted because the driver of that
vehicle was not present at the scene when the officer was preparing the
report. Id.

In rejecting that argument, this Court noted that the hearsay excep-
tion for records of regularly conducted activity “expressly provides for
the use of information from those having first-hand knowledge of the
incident in question” and found that the officer used information from
“several other witnesses ‘with knowledge of the act(s)’ ” to prepare his
report. Id. The Court thus concluded that these portions of the report
did not lack trustworthiness, and the trial court did not err in admitting
the report in full. Id.

In the present case, the investigating officer prepared both the
narrative and diagram using information he received from defendant,
Blackwelder, and Jackson as permitted by Rule 803(6). Officer Allen ex-
plicitly stated both at trial and in his report that the hand-drawn diagram
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was not drawn to scale. Plaintiff has failed to demonstrate that either
the narrative or the diagram lacked sufficient trustworthiness to warrant
its exclusion.

Plaintiff’s attempt to rely on Wentz is misplaced. In Wentz, this
Court held that a trooper’s accident report was admissible under the
Rule 803(6) business records exception where the trooper interviewed
the plaintiff and the defendant at the scene, reported the information
given to him by both parties, and did not express an opinion of fault.
89 N.C. App. at 40, 365 S.E.2d at 201-02. Plaintiff misinterprets Wentz as
standing for the proposition that an accident report is trustworthy — and
thus admissible — only in those limited circumstances. Wentz does not
so hold.

Here, as stated above, Officer Allen prepared the report near the time
of the accident, using information from individuals who had personal
knowledge of the accident. Accident reports of this type are, according
to Officer Allen’s testimony, prepared and kept in the regular course of
business of the Mooresville Police Department. For these reasons, the
report met the criteria required by Rule 803(6), and the fact that Officer
Allen did not interview plaintiff — who was receiving medical attention
at the scene — does not render the report untrustworthy.

Nor does our decision in Seay v. Snyder, 181 N.C. App. 248, 638
S.E.2d 584 (2007), mandate a different result. In Seay, this Court held
that a trooper’s diagram of a collision was properly excluded by the trial
court because the diagram improperly expressed a conclusion as to the
point of impact based on the trooper’s physical findings at the scene of
the accident. Id. at 257-58, 638 S.E.2d at 590-91. The trooper in Seay pre-
pared her report solely from the gouge marks in the road, the position of
the cars after the collision, and the debris from the accident. Id.

Unlike the diagram at issue in Seay, Officer Allen’s diagram utilized
information provided by witnesses who had personal knowledge of the
accident. Instead of expressing an improper conclusion or opinion of
his own based on physical evidence at the scene, Officer Allen’s diagram
merely visually depicted the information offered by witnesses who ob-
served the accident. Thus, the diagram in the present case is distinguish-
able from the one excluded in Seay and was properly admitted under
Rule 803(6).

Finally, while plaintiff cites State v. Castor, 150 N.C. App. 17, 562
S.E.2d 574 (2002), for the proposition that the trial court erred by failing
to make specific findings of fact and conclusions of law regarding the
report’s trustworthiness, that case is easily distinguishable. In Castor,
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the hearsay exception at issue was not the business records exception
under Rule 803(6) but rather the catch-all exception set out in Rule
803(24). Id. at 25-27, 562 S.E.2d at 580-81. It is well established that the
“admissibility of evidence under the catch-all exception is proper only
after the trial court undertakes a particularized analysis and thereafter
enter[s] appropriate statements, rationale, or findings of fact and con-
clusions of law . . . in the record to support his discretionary decision[.]”
State v. Thomas, 119 N.C. App. 708, 718, 460 S.E.2d 349, 356 (1995) (cita-
tion and quotation marks omitted).

Thus, pursuant to Rule 803(24), the trial court in Castor was re-
quired to make specific findings of fact and conclusions of law regarding
the trustworthiness of the statement at issue. Admissibility of a busi-
ness record under Rule 803(6), conversely, requires no such particular-
ized findings, and the trial court in the present case was not obligated to
make express findings as to why the report was trustworthy.

Finally, even assuming arguendo that the accident report should
have been redacted in the manner advocated by plaintiff, plaintiff can-
not establish that he was actually prejudiced by the admission of the
narrative or diagram because the same evidence was introduced at trial
through other sources. Blackwelder and Jackson, the two eyewitnesses
who provided the information upon which the narrative and diagram
were based, both testified at trial. Although Blackwelder stated that he
was checking his mirror and did not observe plaintiff’s location before
the collision, Jackson specifically testified that she saw plaintiff operat-
ing his motorcycle left of center and passing stopped vehicles before
he collided with defendant’s car. Moreover, photographs of the scene
were introduced by both parties to show the jury the intersection where
the accident occurred. Accordingly, plaintiff has failed to demonstrate
reversible error.

II. Statements During Closing Argument

[2] Plaintiff next argues that the trial court erred in overruling his ob-
jection to statements in defendant’s closing argument in which defense
counsel compared the present case to Fisk v. Murphy, N.C. App.
__, 713 S.E.2d 100 (2011). Plaintiff correctly states that “[i]t is not per-
missible argument for counsel to read, or otherwise state, the facts of
another case, together with the decision therein, as premises leading to
the conclusion that the jury should return a verdict favorable to his cli-
ent in the case on trial.” Wilcox v. Glover Motors, Inc., 269 N.C. 473, 479,
153 S.E.2d 76, 81 (1967). Unlike in Wilcox, however, the closing argu-
ments in the present case were neither recorded nor transcribed.
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Appellate review is based solely upon the record on ap-
peal; it is the duty of the appellant[] to see that the record
is complete. This Court will not engage in speculation as
to what arguments may have been presented . . .. It is not
the role of this Court to fabricate and construct arguments
not presented by the parties before it.

McKoy v. Beasley, N.C. App. , , 712 S.E.2d 712, 716-17 (2011)
(internal citations and quotation marks omitted).

Here, because the parties’ closing arguments were neither transcribed
in the record nor adequately set out in narrative form under Rule 9(c) of
the North Carolina Rules of Appellate Procedure, plaintiff has failed to
provide a complete record to this Court that is sufficient to permit mean-
ingful review on this issue. N.C. R. App. P. 9(c). Plaintiff first submitted a
proposed record on appeal to defendant containing a joint stipulation as
to the statements made during the challenged portion of defendant’s clos-
ing argument. Defendant objected to the proposed stipulation, asserting
that the arguments were not recorded and that the attorneys’ memories
of the arguments would be inaccurate. Plaintiff then requested judicial
settlement of the record under Rule 11(c). N.C. R. App. P. 11(c).

The trial court heard plaintiff’s motion to settle the record and
determined that both parties “shall be allowed to submit a statement
regarding the use of the case of Fisk v. Murphy in closing argument. In
the alternative, the Defendant may submit a statement noting the objec-
tion to use of the statement in the record.”

In accordance with the trial court’s order, plaintiff submitted a nar-
ration of this portion of defendant’s closing argument. Defendant, in
turn, submitted a statement asserting the practical difficulty of accu-
rately narrating the unrecorded argument and arguing that plaintiff had
failed to properly preserve the issue for appeal.

Therefore, although plaintiff attempted to narrate the relevant por-
tion of defendant’s closing argument pursuant to Appellate Rule 9(c)
— which allows for narration of portions of the trial proceedings as an
alternative to a verbatim transcript — there is no evidence that plain-
tiff’s version of the argument “accurately reflect[s] the true sense of . . .
[the] statements made[.]” 2 N.C. R. App. P. 9(¢)(1). Instead, the narration

2. In its order settling the record, the trial court stated that it “cannot recall the de-
tails of the discussion of the case.” In addition, defendant’s appellate counsel stated in his
objection to the narration that because he had not represented defendant at trial, he could
not speak as to what had occurred during the closing argument.
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included in the record is based solely upon plaintiff’s contentions as to
what occurred during closing arguments.

When the closing arguments of counsel are not transcribed and
included in the record, an appellate court is precluded from address-
ing issues relating to the content of those arguments. See Heatherly
v. Indus. Health Council, 130 N.C. App. 616, 624, 504 S.E.2d 102, 108
(1998) (finding that “the closing arguments are not transcribed in the
record before this Court, and we are thereby precluded from addressing
[the] plaintiff’s contention”); see also State v. Carver, ___ N.C. App. __,
__, 725 S.E.2d 902, 906 (2012) (“[B]ecause the closing arguments were
not transcribed and are not before this Court on appeal, [defendant] has
failed to satisfy his burden of presenting an adequate record to support
his contention.”). Accordingly, this argument is dismissed.

III. Voir Dire of Officer Allen

[3] Plaintiff next contends that the trial court erred by limiting his voir
dire of Officer Allen. Plaintiff alleges that the trial court abused its dis-
cretion by terminating the voir dire of Officer Allen before plaintiff had
an opportunity to establish that the narrative and diagram in the acci-
dent report lacked trustworthiness. A trial court’s rulings in connection
with voir dire examinations are reviewed for abuse of discretion. State
v. Ward, 3564 N.C. 231, 253, 555 S.E.2d 251, 266 (2001) (stating that “the
trial court is vested with broad discretion to regulate the extent and
manner of questioning by counsel during voir dire. . . . [and] [i]n order
to demonstrate reversible error in this respect, the defendant must show
that the trial court committed a clear abuse of discretion”).

“There is ample authority to the effect that the judge presiding at
the trial of a law suit may, in his sound discretion, limit the examination
and cross-examination of a witness so as to prevent needless waste of
the time of the court.” State v. Wright, 274 N.C. 380, 395, 163 S.E.2d 897,
908 (1968). This case was first tried in July of 2011 and resulted in a mis-
trial. In the first trial (which was also presided over by Judge Royster)
the trial court heard Officer Allen’s testimony, admitted the accident re-
port under Rule 803(6), and listened to plaintiff’s cross-examination of
Officer Allen.

During the second trial, plaintiff sought to conduct a voir dire of
Officer Allen to establish why the narrative and diagram sections of the
report should not be admitted into evidence. After several questions were
asked by plaintiff’s counsel, Judge Royster stated that he remembered
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the officer’s testimony from the first trial and did not need to hear the
testimony a second time. He then ended the voir dire examination.3

Plaintiff was given a full opportunity to cross-examine Officer
Allen in the jury’s presence. During the cross-examination, plaintiff
posed numerous questions to Officer Allen regarding the accuracy of
the diagram and the reliability of the accident report. Thus, limiting
plaintiff’s voir dire under these circumstances was not an abuse of the
trial court’s discretion.

IV. Admissibility of Testimony Regarding Whether Plaintiff Had
the Right of Way

[4] In his final issue on appeal, plaintiff argues that the trial court erred
in sustaining defendant’s objection to plaintiff’s question to Officer Allen
as to whether plaintiff would have had the right of way over a vehicle
entering the highway from the shopping center. This contention is also
without merit.

A lay witness may testify in the form of opinions or inferences
“which are (a) rationally based on the perception of the witness and (b)
helpful to a clear understanding of his testimony or the determination
of afact in issue.” N.C. R. Evid. 701. “[W]hether a lay witness may testify
as to an opinion is reviewed for abuse of discretion.” State v. Norman,
_ NC.App.___,__ ,711S.E.2d 849, 854 (2011) (citation and quotation
marks omitted).

Plaintiff’s argument on this issue relies primarily on State v. Miller,
142 N.C. App. 435, 543 S.E.2d 201 (2001). In Miller, this Court held that
an officer was properly permitted to testify as a lay witness regarding
the condition of the tires of a towed vehicle following a collision. Id.
at 443-44, 543 S.E.2d at 206-07. This Court determined that the officer’s
testimony was “rationally based on his perception gained through expe-
rience as a State Highway Patrolman.” Id. Here, plaintiff argues by anal-
ogy that Officer Allen should have been permitted to testify regarding
who had the right of way because such an opinion was “based on his per-
ception gained through his experience as an officer with the Mooresville
Police Department for eleven to twelve years.”

3. Although the trial court’s reliance upon personal memory of a prior proceeding
can, in some circumstances, render meaningful appellate review impossible, such is not
the case here. See Hensey v. Hennessy, 201 N.C. App. 56, 68, 685 S.E.2d 541, 549 (2009).
(“Appellate review of the sufficiency of the evidence to support the trial court’s findings
of fact is impossible where the evidence is contained only in the trial judge’s memory.”).
Despite the trial court’s reliance upon memory in making the decision to end the voir dire
examination, Officer Allen’s testimony at trial provides a sufficient record for our review of
the trial court’s ruling that the narrative and diagram in the accident report were admissible.
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The facts in Miller are distinguishable from those in the present
case. In Miller, the investigating officer personally observed the tires
of the vehicles following the accident and was, therefore, able to testify
regarding the tires’ condition in accordance with Rule 701. Id. at 443-44,
543 S.E.2d at 207 (stating that Rule 701 includes shorthand statements
of fact which encompass “a witness’ conclusion as to the appearance,
condition, or mental or physical state of persons, animals, and things,
derived from observation of a variety of facts presented to the senses at
one and the same time.”) (internal quotation marks omitted).

In the present case, conversely, Officer Allen did not have the req-
uisite personal knowledge to offer his opinion on which party had the
right of way. Although plaintiff argues that Officer Allen “personally ob-
served the intersection, the location of the lanes, the lines marking the
lanes, and the traffic patterns at the intersection,” he did not personally
witness the accident or observe the placement of the vehicles at the time
of the accident.

“Our State Supreme Court has held in several cases that
while it is competent for an investigating officer to testify
as to the condition and position of the vehicles and other
physical facts observed by him at the scene of the acci-
dent, his testimony as to his conclusions from those facts
is incompetent.”

Blackwell v. Hatley, 202 N.C. App. 208, 213, 688 S.E.2d 742, 746 (2010)
(quoting State v. Wells, 52 N.C. App. 311, 314, 278 S.E.2d 527, 529 (1981)).

Our Supreme Court expressly addressed the admissibility of an of-
ficer’s statement regarding which party had the right of way in Jones
v. Bailey, 246 N.C. 599, 99 S.E.2d 768 (1957). In Jones, the plaintiff testi-
fied that he heard a conversation between the officer and the defendant
where the defendant asked if she had the right of way and the officer
replied in the negative. Id. at 600-01, 99 S.E.2d at 769-70. The Court ruled
that the testimony was inadmissible on two grounds: (1) it was improper
hearsay evidence; and (2) “it was a declaration of an opinion or conclu-
sion which [the officer] would not have been permitted to state as a wit-
ness.” Id. at 601, 99 S.E.2d at 770.

The Court determined that the testimony invaded the province of
the jury because “[w]hether the plaintiff or the defendant had the right
of way at the time they entered the intersection . . . was the crucial ques-
tion to be resolved by the jury from the evidence before [the jury] could
correctly and properly answer the issues submitted to [it].” Id. at 602, 99
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S.E.2d 770. Therefore, we conclude that the trial court did not abuse its
discretion in excluding Officer Allen’s testimony regarding his opinion
as to which party had the right of way.

Conclusion

For the reasons stated above, we affirm the trial court’s judgment.

AFFIRMED.
Judges STROUD and HUNTER, Jr. concur.

PAMELA LYNN BRINN O’NEAL, PLAINTIFF
V.
ADAM WAYNE O’NEAL, DEFENDANT

No. COA12-715
Filed 19 March 2013

Pleadings—Rule 11 sanctions—motion to recuse—amended motion—
not well grounded in fact
The trial court did not err in a child custody, child support,
post-separation support, alimony, and equitable distribution case
by concluding that plaintiff wife violated N.C.G.S. § 1A-1, Rule
11(a) when her motion to recuse and amended motion were not
well grounded in fact, warranted by law, or asserted for a proper
purpose. The case was remanded for further findings on the issue
of the extent of the sanction.

Appeal by plaintiff’s attorney from order entered 7 October 2011 by
Judge Shelly S. Holt in Pitt County District Court. Heard in the Court of
Appeals 9 January 2013.

Jonathan McGirt and Sandlin & Davidian, PA, by Deborah
Sandlin for appellant Cynthia A. Mills.

Ward and Smith, PA., by John M. Martin, for defendant-appellee.

Pritchett & Burch, PLLC, by Lloyd C. Swmith, Jr., for
plaintiff-appellee.
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BRYANT, Judge.

Where the trial court’s findings of fact and conclusions of law sup-
port its order for Rule 11 sanctions against plaintiff’s attorney, we affirm
the order of the trial court. However, where the record is insufficient to
show how the trial court arrived at the amount of attorneys’ fees, we
reverse and remand for further findings.

Facts and Procedural History

Plaintiff Pamela Lynn Brinn O’Neal and defendant Adam Wayne
O’Neal were married in 1995 and separated in 2009. In May 2009, plaintiff
filed a complaint in Beaufort County District Court against defendant for
child custody, child support, post-separation support, alimony, and equi-
table distribution. At the time of the filing of the complaint, plaintiff was
represented by Ann H. Barnhill of Mattox, Davis, Barnhill & Edwards, P.A.

In July 2009, the case was transferred to Pitt County District Court
and the Honorable P. Gwynett Hilburn was assigned to preside over
the action. On 3 December 2009, Cynthia A. Mills of Mills & Economos,
L.L.P, entered a notice of appearance on behalf of plaintiff and on
18 December 2009, Ann H. Barnhill was allowed to withdraw as plain-
tiff’s attorney of record.

On 2 March 2011, plaintiff, through Ms. Mills, filed a motion to re-
cuse Judge Hilburn pursuant to Canon 3(C)(1)(a) of the Code of Judicial
Conduct. Lloyd C. Smith, Jr., of Pritchett & Burch, PLLC, filed a notice
of limited appearance on behalf of plaintiff, limited to matters related to
the 2 March 2011 motion to recuse.

On 22 March 2011, defendant filed a motion for sanctions against
Ms. Mills pursuant to Rule 11(a) of the North Carolina Rules of Civil
Procedure. The motion for sanctions argued that plaintiff’s motion to
recuse was not well grounded in fact, was not warranted by existing
law or a good faith argument or the extension of existing law, and was
interposed for an improper purpose.

On 28 March 2011, plaintiff filed an amended and supplemental mo-
tion to recuse. On 30 March 2011, defendant filed a motion for Rule 11(a)
sanctions against Ms. Mills for the filing of plaintiff’s amended and sup-
plemental motion to recuse.

Following a hearing, the trial court entered an order on 7 October
2011, concluding the following:
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2. The Motion to Recuse and Amended Motion should be
dismissed with prejudice.

3. ... [T]he material and relevant allegations set forth
in the Motion to Recuse and the Amended Motion are
not based on reasonable inquiry or investigation, were not
well grounded in fact, and were not warranted by exist-
ing law or good faith argument for the extension, modifi-
cation or reversal of existing law. The Motion to Recuse
and Amended and Supplemental Motion to Recuse were
asserted by Ms. Mills for an improper purpose.

4. Ms. Mills has violated Rule 11(a) of the North Carolina
Rules of Civil Procedure.

5. Pursuant to Rule 11(a) . . ., the Court should, in its dis-
cretion, impose appropriate sanctions. The Court finds that
appropriate sanctions based upon the facts are the payment
of counsel fees and the costs incurred by the Administrative
Office of the Courts for fees resulting from the assignment
of the out-of-district judge to hear the Motions.

6. Ms. Mills has violated Rule 3.3 of the Rules of
Professional Conduct.

7. In the discretion of Court, the sanctions imposed in-
cluding the amount of attorneys’ fees and costs awarded
below, are reasonable and fair under the circumstances.

The court ordered Ms. Mills to pay the law firm of Ward and Smith, PA.,
as attorneys’ fees the sum of $2,500.00 and $400.00 to the Administrative
Office of the Courts. From this order, Ms. Mills appeals.

Ms. Mills’ sole argument on appeal is that the trial court erred in
concluding that she violated Rule 11(a) of the North Carolina Rules of
Civil Procedure.

Standard of Review

This Court exercises de novo review of the question of
whether to impose Rule 11 sanctions. . . . When review-
ing the decision of a trial court to impose sanctions under
Rule 11, an appellate court must determine whether the
findings of fact of the trial court are supported by sufficient
evidence, whether the conclusions of law are supported
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by the findings of fact, and whether the conclusions of law
support the judgment.

Fatta v. M & M Properties Management, Inc., __ N.C. App. __, 735

S.E.2d 836, 842 (2012) (citations omitted).

e

A. Quantum of Proof

First, Ms. Mills argues that because the policy and purpose of Rule
11(a) conflicts with that of Canon 3, subsection C, of the North Carolina
Code of Judicial Conduct!, our Court should

adopt a standard that allows the imposition of Rule 11
sanctions related to motions to recuse if, and only if, the
motion to recuse is shown by clear and convincing evi-
dence to have been filed for an improper purpose (such
as delay) or is shown to have absolutely no factual basis|.]

We disagree.

Our Court has previously rejected this argument. In Adams v. Bank
United of Tex. FSB, 167 N.C. App. 395, 606 S.E.2d 149 (2004), the ap-
pellant argued that “the movant should be required to prove a Rule 11
violation by a clear and convincing evidence quantum of proof.” Id. at
399, 606 S.E.2d at 153. Our Court rejected the appellant’s argument and
held that

in North Carolina, a preponderance of the evidence
quantum of proof applies in civil cases unless a different
standard has been adopted by our General Assembly or
approved by our Supreme Court. . . . In those instances
where a different standard has been adopted by case law,
it was pursuant to an opinion by our Supreme Court. A
different standard for Rule 11 motions has not been ad-
opted and we have found no instances where this Court
has imposed a different standard on its own. . . . Thus, we
conclude the preponderance of the evidence quantum of
proof should be utilized in determining whether a Rule 11
violation has occurred.

Id. at 402, 606 S.E.2d at 154 (citation omitted).

1. “The Code of Judicial Conduct provides in pertinent part: (1) A judge should dis-
qualify himself in a proceeding in which his impartiality might reasonably be questioned,
including but not limited to instances where: (a) he has a personal bias or prejudice con-
cerning a party[.]” Code of Judicial Conduct, Canon 3(C)(1)(a) (1993).
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Based on the foregoing, Ms. Mills’ argument is overruled.
B. Imposition of Sanctions

Next, Ms. Mills argues that the trial court erred by concluding that
she violated Rule 11(a) when her motion to recuse and amended motion
were not well grounded in fact, warranted by law, or asserted for an
improper purpose.

Pursuantto Rule 11(a) ofthe North Carolina Rules of Civil Procedure,

[e]very pleading, motion, and other paper of a party repre-
sented by an attorney shall be signed by at least one attor-
ney of record in his individual name, whose address shall
be stated. . . . The signature of an attorney or party con-
stitutes a certificate by him that he has read the pleading,
motion, or other paper; that to the best of his knowledge,
information, and belief formed after reasonable inquiry it
is well grounded in fact and is warranted by existing law
or a good faith argument for the extension, modification,
or reversal of existing law, and that it is not interposed for
any improper purpose, such as to harass or to cause unnec-
essary delay or needless increase in the cost of litigation.

N.C. Gen. Stat. § 1A-1, Rule 11(a) (2011). “There are three parts to a Rule
11 analysis: (1) factual sufficiency, (2) legal sufficiency, and (3) improper
purpose. A violation of any one of these requirements mandates the im-
position of sanctions under Rule 11.” Batlle v. Sabates, 198 N.C. App.
407,425, 681 S.E.2d 788, 800 (2009) (citation omitted) (emphasis added).

Because Ms. Mills does not challenge any of the findings of fact,
they are binding on appeal and we will examine whether the trial court’s
findings support its conclusions of law and whether those conclusions
of law support the Rule 11 sanctions. “Where no exception is taken to
a finding of fact by the trial court, the finding is presumed to be sup-
ported by competent evidence and is binding on appeal.” Koufman
v. Koufman, 330 N.C. 93,97,408 S.E.2d 729, 731 (1991) (citation omitted).

“In analyzing whether the [motion] meets the factual certification re-
quirement, the court must make the following determinations: (1) wheth-
er the [party] took a reasonable inquiry into the facts and (2) whether the
[party], after reviewing the results of his inquiry, reasonably believed that
his position was well-grounded in fact.” McClerin v. R-M Indus., 118 N.C.
App. 640, 644, 456 S.E.2d 352, 355 (1995) (citation omitted).

Here, Ms. Mills’ motion to recuse alleged the following:
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6. At that Settlement Conference the Honorable P.
Gwynett Hilburn [(Judge Hilburn)]

a. Objected to the undersigned not being personally
at the hearing despite the presence of a licensed at-
torney from Mills & Bryant, LLP.

b. Required Plaintiff, but not Defendant, to make
a settlement proposal by a set date of February 28,
2011.

c. Did not provide any mechanism or date for
Defendant to respond to said proposal.

d. Required the undersigned to be personally pres-
ent at future proceedings.

7. Said conductraisesthe appearance that [Judge Hilburn]
has a predetermined belief that Plaintiff is responsible for
the failure of the parties to resolve this matter, and that as
a result Plaintiff’s positions must be unreasonable.

8. acting as a mediator attempting to force the Plaintiff
to make concessions rather than as an impartial arbiter in
this action.

9. Plaintiff has a reasonable question concerning the im-
partiality of [Judge Hilburn] as a result of said conduct.

10. This conduct causes an appearance of impropriety
which is detrimental to the integrity of the Judicial System.

11. The undersigned sought guidance from the Judicial
Standards Commission and as a result of these consulta-
tions believes [Judge Hilburn] should recuse herself from
further proceedings in this action.

A thorough review of the record indicates that the following findings
support the trial court’s conclusion that Ms. Mills’ motion to recuse and
amended motion were not well grounded in fact:

8. None of the credible evidence supports the material al-
legations or conclusions made by Ms. Mills in the Motion
to Recuse.

9. On November 2, 2010, a pre-trial conference was sched-
uled in the above action. Every Court Calendar issued
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by the Family Court in Pitt County for each session con-
tains a Court directive printed in bold letters which reads
“PARTIES AND ATTORNEYS ARE EXPECTED TO BE IN
THE COURTROOM AT THE TIME SPECIFIED FOR THE
CASE UNLESS OTHERWISE EXCUSED BY THE COURT.”

10. Rule 7.1 of the Family Court Domestic Rules for
Judicial District 3A states, in part as follows:

7.1 Participation and Purpose. Attendance at pre-
trial conferences is mandatory for all attorneys of
record and all parties. The purpose of a pre-trial con-
ference is to assist the attorney, or parties, . . . to set
deadlines for completion of discovery, to seriously
explore the prospects of settlement of the case. . . .
(emphasis added)

Ms. Mills was listed on the November 2, 2010 Court
Calendar as attorney of record for the Plaintiff and Mr.
Martin was listed as attorney of record for the Defendant.
Therefore, pursuant to the published calendar and Rule
7.1, Ms. Mills, Mr. Martin, and the parties were to be pres-
ent for the scheduled pre-trial conference on November
2, 2010.

13. Judge Hilburn . .. continued the pre-trial conference to
February 14, 2011. . ..

20. At no time prior to the February 14, 2011 pre-trial
conference did Ms. Mills make any attempt, orally or in
writing, to notify Judge Hilburn . . . that she would not
be present for the pre-trial conference. According to her
testimony, Ms. Mills elected not to attend the pre-trial
conference because she had to meet with her contractor
who was doing some renovations on her home. Ms. Mills
was not only aware of the Court directive on the Court
Calendar but was also aware of the requirement of atten-
dance and purpose of Rule 7.1].]

21. . .. Judge Hilburn admonished Ms. Mills (although
she was not present) for not attending the pre-trial
conference. . ..

77
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22. At no time during her participation in this pre-trial
conference did Judge Hilburn instruct or order the
Plaintiff or Defendant to make a settlement proposal,
and she did not take part in any discussions as to when a
settlement proposal would be made or who would make
any such proposal.

24. The Order clearly gave the parties the ability to make
a settlement proposal by February 28. It also provided a
mechanism for the other party to respond because a set-
tlement conference was scheduled on March 2 (within 48
hours of February 28) at which time the other party would
be responding to any settlement proposal. . . .

25. The Order does not single out Ms. Mills as requiring
her to be personally present at future proceedings. Rather
the Order clearly indicates that “everyone involved shall
be present.” . ..

26. . .. Notwithstanding Ms. Mills’ allegations in the
Motion to Recuse, there was no evidence offered at the
hearing that at any point in time did Judge Hilburn seek to
attempt to mediate this case or to force either Plaintiff or
Defendant to make any type of concessions. In fact, Judge
Hilburn did not engage in either of these alleged activities.

27. No reasonable person could conclude that anything
occurred at the pre-trial conference which would even
give the appearance that Judge Hilburn was biased against
either party or which would allow anyone to question
Judge Hilburn’s impartiality. . . .

30. ... It was entirely appropriate for Judge Hilburn to
admonish Ms. Mills at the pre-trial conference for her vio-
lation of the Court’s directive and Rule 7.1

Based on the foregoing, we hold that the trial court’s findings of fact
are sufficient to conclude that Ms. Mills’ motion to recuse and amended
motion did not meet the factual sufficiency requirement of Rule 11(a).
Because we hold that the record supports the conclusion that Ms. Mills
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violated the requirements under the factual sufficiency prong of a Rule
11(a) analysis, we find it unnecessary to address either of the other two
prongs. See Battlle, supra. Thus, the trial court did not err in imposing
sanctions pursuant to Rule 11. Ms. Mills’ argument is overruled.

Defendant’s Writ of Certiorari

On order of the Court on 9 January 2013, we allowed defendant’s
petition for writ of certiorari to review the portion of the 4 October 2011
Order awarding attorneys’ fees. Defendant contends the trial court erred
with respect to the amount of sanctions imposed. Defendant argues that
the trial court erred in awarding $2,500.00 in attorneys’ fees when it was
“required to explain why it chose the particular dollar amount of sanc-
tions awarded.” We agree.

When reviewing the amount or type of sanctions imposed under
Rule 11, we apply an abuse of discretion standard. Turner v. Duke
Univ., 325 N.C. 152, 165, 381 S.E.2d 706, 714 (1989) (citation omitted).
“A trial court, in making an award of attorneys’ fees [pursuant to Rule
11], must explain why the particular award is appropriate and how the
court arrived at the particular amount.” Dunn v. Canoy, 180 N.C. App.
30, 49, 636 S.E.2d 243, 255 (2006).

Here, the trial court found that as a result of the filing of the mo-
tion to recuse and amended motion, defendant had incurred legal fees
for services that required extensive time and effort. The trial court also
made a finding of fact “[t]he hourly rates . . . are reasonable and cus-
tomary for similarly situated attorneys based on the training, and ex-
perience of [defendant’s counsel], and the hourly rates . . . charged by
the paralegal are reasonable and customary rates for similarly situated
paralegals.” Further, the trial court made a finding of fact that the total
amount of fees incurred by defendant, which amounted to $20,993.75,
were reasonable under the circumstances. The trial court concluded
that the amount of attorneys’ fees awarded were “reasonable and fair
under the circumstances.” The trial court then awarded attorneys’ fees
in the amount of $2,500.00.

Although the 4 October 2011 order explains why the particular
award is appropriate, it fails to explain how the trial court arrived at
the much-reduced figure of $2,500.00 after determining that fees in the
amount of $20,993.75 were incurred as a result of the motion to re-
cuse and amended motion. See Id. at 50, 636 S.E.2d at 255-56 (stating
that “there must still be findings to explain . . . how the court arrived
at that figure [of attorneys’ fees].” (emphasis added)).
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We, therefore, affirm the trial court’s imposition of sanctions against
Ms. Mills. We remand, however, for further findings on the issue of the
extent of the sanction.

Affirmed in part; reversed and remanded in part.

Judges CALABRIA and GEER concur.

CHEYENNE SALEENA STARK, A Minor, axo CODY BRANDON STARK,
A MINOR, BY THEIR GUARDIAN AD LitEM, NICOLE JACOBSEN, PLAINTIFFS
V.

FORD MOTOR COMPANY, A DELAWARE CORPORATION, DEFENDANT

No. COA09-286-2
Filed 19 March 2013

1. Appeal and Error—remand—remaining issues

The only issues remaining for the Court of Appeals to address
on remand from the N.C. Supreme Court in a defective automobile
design case related to the trial court’s award of costs.

2. Costs—expert witness fees—witness not under subpoena

The trial court erred in awarding fees for expert witnesses in-
curred while the expert witnesses were not under subpoena.

3. Costs—taxed against guardian ad litem—no finding of bad faith

Addressed because it was likely to be raised on remand, the tax-
ing of costs against a guardian ad litem in a defective design case
in the absence of a finding of bad faith was an abuse of discretion.
There are significant differences between a general guardian and a
guardian ad litem.

On remand from the Supreme Court of North Carolina, __ N.C. __,
723 S.E.2d 753, reversing and remanding the decision of the Court of
Appeals, 204 N.C. App. 1, 693 S.E.2d 253. Appeal by plaintiffs from judg-
ment entered 15 May 2007 and orders entered 28 April 2008 by Judge
Forrest D. Bridges in Mecklenburg County Superior Court. Heard in the
Court of Appeals 14 November 2012.

Wyrick Robbins Yates & Ponton LLP, by Tobias S. Haompson and K.
Edward Greene, for plaintiffs-appellants.
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Kilpatrick Townsend & Stockton LLP, by Adam H. Charnes and
Richard D. Dietz, and Smith, Anderson, Blount, Dorsett, Mitchell
& Jernigan L.L.P, by Kirk G. Warner, for defendant-appellee.

HUNTER, Robert C., Judge.

This case is before us on remand from the Supreme Court of North
Carolina, Stark v. Ford Motor Co., __ N.C. __, 723 S.E.2d 753 (2012)
(hereinafter “Stark I1I”), reversing and remanding our decision in Stark
v. Ford Motor Co., 204 N.C. App. 1, 693 S.E.2d 253 (2010) (hereinafter
“Stark I”). After careful review, we affirm in part and reverse in part the
orders of the trial court.

Background

The facts and procedural history of this case is provided in Stark II
and only the essential details are recited here. In 2004, Cheyenne Saleena
Stark (“Cheyenne”) and Cody Brandon Stark (“Cody”) (collectively
“plaintiffs”), through their guardian ad litem filed a complaint against
Ford Motor Company (“Ford”) seeking recovery for injuries plaintiffs
sustained in an automobile collision involving a 1998 Ford Taurus in
which plaintiffs were passengers. Plaintiffs alleged the collision was
the result of a design defect in the automobile’s engine which resulted
in the vehicle’s unintended acceleration and that they sustained injuries
from the automobile’s defectively designed seatbelts.

Plaintiffs’ claims came on for trial in April 2007. Ford asserted the
affirmative defense provided in N.C. Gen. Stat. § 99B-3 that the seat-
belt that caused Cheyenne’s injuries was altered or modified by a party
other than the manufacturer or seller such that Ford was relieved of
liability for her injuries. At the close of evidence, Cheyenne moved for
a directed verdict. The motion was denied and Ford’s affirmative de-
fense was submitted to the jury. The jury returned a verdict finding that
Ford acted unreasonably in designing the Taurus but that Cheyenne’s
enhanced injuries were caused by an alteration or modification to the
vehicle. Accordingly, the trial court entered judgment in favor of Ford,
dismissed plaintiffs’ complaint, and taxed plaintiffs with Ford’s costs.
Cheyenne then filed motions for a judgment notwithstanding the verdict
(“JNOV”) and a new trial, and the trial court denied both motions.

In a separate order, the trial court granted Ford’s motion for costs,
holding Cheyenne, Cody, and their guardian ad litem, Nicole Jacobsen
(“Jacobsen”), jointly and severally liable in the amount of $45,717.92 for
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Ford’s costs for expert witnesses, mediation, and depositions. Plaintiffs
and Jacobsen appealed. Cheyenne and Cody also appealed from the
trial court’s 15 May 2007 judgment dismissing plaintiffs’ complaint, and
Cheyenne, individually, appealed from the trial court’s order denying her
motions for a JNOV and a new trial.

On appeal, this Court reversed the trial court’s order denying plain-
tiffs’ motion for a directed verdict because, we concluded, in part, that
Ford could not establish the affirmative defense under N.C. Gen. Stat.
§ 99B-3. Stark I, 204 N.C. App. at 12, 693 S.E.2d at 260. Central to our
holding in Stark I was our interpretation of section 99B-3 as requiring
that “the entity responsible for the modification or alteration of the
product must be a party to the action in order for the defense to apply.”
Id. Because Cheyenne was five years old at the time of the accident, we
concluded, she was legally incapable of modifying the seatbelt. Id. at 9,
693 S.E.2d at 258. Furthermore, because Cheyenne’s parents were not
parties to the lawsuit we concluded Ford was unable to assert a defense
under section 99B-3. Id. at 12, 693 S.E.2d at 260.

On discretionary review, the Supreme Court of North Carolina re-
versed our decision concluding that the defense provided in N.C. Gen.
Stat. § 99B-3 is not limited to those situations in which the entity alleged
to have modified the product at issue was a party to the litigation: “The
plain language of section 99B-3 says that this defense may be used when
anyone other than the manufacturer or seller modifies the product, so
long as the remaining requirements of that section are met.” Stark II,
__ N.C.at _, 723 S.E.2d at 761. Additionally, the Supreme Court con-
cluded the evidence at trial was sufficient to support the trial court’s
denial of Cheyenne’s motion for a directed verdict and the jury’s verdict.
Id. The Supreme Court remanded the matter to this Court for additional
proceedings consistent with its opinion. Id. at __, 723 S.E.2d at 762. We
allowed the parties to submit supplemental briefs and make oral argu-
ments for our consideration of the issues on remand.

Discussion

A. Trial Court’s Judgment and
Denial of Motions for JNOV and New Trial

[1] Plaintiffs argue that our Supreme Court’s holding in Stark II was a
narrow ruling and was limited to the single issue of whether Ford’s af-
firmative defense under N.C. Gen. Stat. § 99B-3 was properly submitted
to the jury. Therefore, on remand, plaintiffs contend that the issues re-
maining to be decided by this Court are whether the trial court erred: (1)
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in entering judgment for Ford based on the affirmative defense provided
in section 99B-3; (2) in denying Cheyenne’s motion for a JNOV; (3) in
denying her motion for a new trial; (4) in taxing costs against plaintiffs’
guardian ad litem; and (5) awarding certain expert witness fees. We do
not agree with plaintiffs’ reading of Stark II, and we conclude that the
only issues remaining for this Court to address are related to the trial
court’s award of costs.

Despite plaintiffs’ contention that Stark II only addressed wheth-
er Ford’s affirmative defense was properly submitted to the jury, the
Supreme Court addressed the sufficiency of the evidence “to resolve
the directed verdict inquiry,” and concluded:

The trial court’s decision on plaintiffs’ motion for directed
verdict, as well as the jury’s verdict and the trial court’s
Judgment applying section 99B-3 to relieve Ford of li-
ability for the injury proximately caused by the design of
its product, can therefore be sustained on the basis of this
evidence, and we need not consider evidence of other po-
tential modifications or modifiers.

Id. at __, 723 S.E.2d at 761 (emphasis added). That the Supreme Court
decided these issues, in addition to its interpretation of the meaning of
“party” as used in section 99B-3, is evidenced by the dissenting opinion:

Our proper role, in my opinion, is to ask the Court of
Appeals to review the sufficiency of the evidence whether
Gordon Stark modified the Taurus before we undertake
that matter. Nonetheless, because the magority decided to
engage in that analysis—incorrectly, in my view, holding
the evidence sufficient—I include the following discus-
sion of why I conclude the opposite.

Id. at __, 723 S.E.2d at 763 (Hudson, J., concurring in part and dissent-
ing in part) (emphasis added). We are “ ‘not at liberty to revisit’ issues
previously decided by our Supreme Court.” Couch v. Private Diagnostic
Clinic, 146 N.C. App. 658, 667, 554 S.E.2d 356, 363 (2001) (quoting State
v. Stephenson, 144 N.C. App. 465, 478, 551 S.E.2d 858, 867 (2001)), ap-
peal dismissed and disc. review denied, 355 N.C. 348, 563 S.E.2d 562
(2002); see Goldston v. State, 199 N.C. App. 618, 624, 683 S.E.2d 237, 242
(2009) (“[TThe law of the case applies . . . to issues that were decided
in the former proceeding, whether explicitly or by necessary implica-
tion[.]”), aff’d, 364 N.C. 416, 700 S.E.2d 223 (2010). Thus, whether the
trial court’s denial of the motion for a JNOV is properly before us, our
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Supreme Court’s holding that the trial court properly denied the motion
for directed verdict necessarily implies that the motion for a JNOV was
also properly denied, and it precludes our inquiry into the matter. See
Martishius v. Carolco Studios, Inc., 3565 N.C. 465, 473, 562 S.E.2d 887,
892 (2002) (“The test for determining whether a motion for directed ver-
dict is supported by the evidence is identical to that applied when ruling
on a motion for judgment notwithstanding the verdict.”).

Plaintiffs also argue that the jury’s verdict is irreconcilably inconsis-
tent regarding the location of Cheyenne’s seatbelt at the time of the ac-
cident, and, consequently, the trial court’s denial of Cheyenne’s motion
for a new trial should be reversed. Our deliberation of plaintiffs’ verdict
inconsistency argument, however, would require us to impermissibly ig-
nore our Supreme Court’s conclusion that the jury’s verdict and the trial
court’s judgment could be upheld by the evidence. Stark II, __ N.C. at
_ , 723 S.E.2d at 761. Accordingly, we must affirm the 15 May 2007 judg-
ment dismissing plaintiffs’ complaint and the 28 April 2008 order deny-
ing Cheyenne’s motion for a JNOV and a new trial.

B. Award of Costs

The only matter remaining before this Court is the appeal from the
trial court’s 28 April 2008 order taxing plaintiffs and their guardian ad
litem with Ford’s costs for expert witnesses, mediation, and depositions.
We review the trial court’s award of costs to a prevailing party for abuse
of discretion. Lord v. Customized Consulting Specialty, Inc., 182 N.C.
App. 635, 646, 643 S.E.2d 28, 34 (2007), disc. review denied, 361 N.C. 694,
652 S.E.2d 647 (2007). It is an abuse of discretion for a trial court to base
its decision on an error of law. United States v. Ebersole, 411 F.3d 517,
526 (4th Cir. 2005), cert. denied, 546 U.S. 1139, 163 L. Ed. 2d 1003 (2006).

1. Expert Witness Fees

[2] First, plaintiffs contend that the trial court erred in awarding fees
for expert witnesses incurred while the expert witnesses were not under
subpoena. Ford concedes this was error in light of Jarrell v. Charlotte-
Mecklenburg Hosp. Auth., 206 N.C. App. 559, 563, 698 S.E.2d 190, 193
(2010) (concluding that N.C. Gen. Stat. § 7TA-314 “limits the trial court’s
broader discretionary power under § 7A-305(d)(11) to award expert
fees as costs only when the expert is under subpoena”). Accordingly,
the trial court’s order awarding costs must be reversed to the extent it
awarded costs for expert witnesses when the witnesses were not under
subpoena. We remand for the trial court’s determination of an award
consistent with this decision.



IN THE COURT OF APPEALS 85

STARK v. FORD MOTOR CO.
[226 N.C. App. 80 (2013)]

2. Liability of Guardian ad Litem

[3] Although we reverse the trial court’s order taxing plaintiffs with
Ford’s costs, we address the liability of the guardian ad litem for the
costs awarded as the issue is likely to be raised before the trial court on
remand. Plaintiffs and Jacobsen argue that it was error for the trial court
to tax costs against plaintiffs’ guardian ad litem without a finding of bad
faith. We agree.

Prior to the filing of the underlying complaint, an order was en-
tered by the Clerk of Superior Court of Mecklenburg County appoint-
ing a guardian ad litem for Cheyenne and Cody. The order noted that
the minor plaintiffs were “without general or testamentary guardian”
and a relative, Ruby Stark, was appointed as their guardian ad litem. On
15 March 2006, Jacobsen filed a motion seeking appointment as substi-
tute guardian ad litem for Cheyenne and Cody, pursuant to Rule 17(b) of
the North Carolina Rules of Civil Procedure. The motion was granted.

In support of their argument that Jacobsen should not be held liable
for costs, plaintiffs cite N.C. Gen. Stat. § 6-31 (2011), which provides
in part:

In an action prosecuted or defended by an executor, ad-
ministrator, trustee of an express trust, or a person ex-
pressly authorized by statute, costs shall be recovered as
in an action by and against a person prosecuting or de-
fending in his own right; but such costs shall be chargeable
only upon . . . the ... party represented, unless the court
directs the same to be paid by the plaintiff or defendant,
personally, for mismanagement or bad faith in such ac-
tion or defense.

(Emphasis added). The trial court’s order contained no finding of bad
faith on the part of plaintiffs’ guardian ad litem. Ford contends, however,
that the trial court was authorized to tax plaintiffs’ guardian ad litem
pursuant to N.C. Gen. Stat. § 6-30: “When costs are adjudged against an
infant plaintiff, the guardian by whom he appeared in the action shall
be responsible therefor.” (Emphasis added). Plaintiffs counter that sec-
tion 6-30 is not applicable to a guardian ad litem because N.C. Gen. Stat.
§ 1A-1, Rule 17(b)(1) distinguishes a “guardian” and a guardian ad litem:
“[W]hen any of the parties plaintiff are infants . . . they must appear by
general or testamentary guardian, if they have any within the State or
by guardian ad litem appointed as hereinafter provided[.]” (Emphasis
added). We conclude plaintiffs’ reasoning is supported by our caselaw.
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In Smith v. Smith, 108 N.C. 365, 369-70, 13 S.E. 113, 114 (1891), our
Supreme Court concluded it was error for the trial court to tax costs
against “next friends” appointed by the court to represent the real party
in interest where there was no finding of bad faith in bringing the action.
Applying the predecessor of N.C. Gen. Stat. § 6-31 (The Code of North
Carolina § 535 (1883)), the Smith Court concluded that “[w]hile ‘next
friends’ may not be embraced in the strict letter of The Code, sec. 535,
they come within the purview of that section.” 108 N.C. at 369, 13 S.E.
at 114. As it is improper to tax costs against a trustee without a finding
of mismanagement or bad faith, the Smith Court held, “it is error to tax
‘next friends’ who are not parties, without at least a similar finding.” Id.
“Indeed, the presumption, by virtue of their appointment by the court, is
that they acted in good faith, and they cannot be liable to costs, unless
there is an express finding against them of the facts requisite to tax them
with costs.” Id.

Recently, this Court recognized that “next friends,” appointed to rep-
resent an infant plaintiff, are “the equivalent of the modern-day guardian
ad litem.” Stern v. Cinoman, __ N.C. App. __, _, 728 S.E.2d 373, 376
(citing Lawson v. Langley, 211 N.C. 526, 528, 191 S.E. 229, 231 (1937)),
disc. review denied, __ N.C. __, 731 S.E.2d 145 (2012). In Cinoman, we
cited Roberts v. Adventure Holdings, LLC, 208 N.C. App. 705, 708, 703
S.E.2d 784, 787 (2010), disc. review denied, 365 N.C. 187, 707 S.E.2d 241
(2011), in which we noted “the significant differences between a general
guardian” and a guardian ad litem:

A general guardian is responsible for the entirety of one’s
person and/or estate and maintains such responsibility be-
yond the context of the courtroom. A general guardian is
one “who has general care and control of the ward’s per-
son and estate.” In contrast, a [guardian ad litem] is “ap-
pointed by the court to appear in a lawsuit on behalf of an
incompetent or minor party.” “Ad litem” is a Latin phrase
that means “[f]or the purposes of the suit[.]”

(quoting Black’s Law Dictionary 774 (9th ed. 2009)) (internal citations
omitted). In light of this caselaw, we conclude that the taxing of costs
against the guardian ad litem in the absence of a finding of bad faith was
an abuse of discretion.

Conclusion

For the reasons stated above:
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The trial court’s 15 May 2007 judgment dismissing plaintiffs’ com-
plaint is AFFIRMED.

The trial court’s 28 April 2008 order denying Cheyenne’s motion
for a judgment notwithstanding the verdict and motion for a new trial
is AFFIRMED.

The trial court’s 28 April 2008 order granting Ford’s motion for costs
is REVERSED to the extent it awarded costs for expert witnesses when
the witnesses were not under subpoena and is REMANDED for the trial
court to calculate an award consistent with this opinion.

Judges CALABRIA and ROBERT N. HUNTER, JR. concur.

STATE OF NORTH CAROLINA
V.
RAY DEAN COMBS, DEFENDANT

No. COA12-1008
Filed 19 March 2013

1. Rape—rape of a child—sufficient evidence—motion to dis-
miss properly denied
The trial court did not err by denying defendant’s motion to
dismiss the charges against him for rape of a child as there was sub-
stantial evidence of all the elements of the offense and that defend-
ant was the perpetrator.

2. Jury—instructions—not additional instructions
The trial court did not err in a rape of a child case by failing to
give additional jury instructions in open court and failing to make
them a part of the record. The written instructions given to the jury
by the trial court were not additional instructions within the mean-
ing of the statute.

3. Jury—instructions—theory not supported by the evidence—
no prejudice

The trial court did not commit plain error in instructing the

jury on a theory of sexual offense that was not supported by

the evidence. Even assuming the trial court’s instructions were in

error, there was overwhelming evidence that defendant performed
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various sexual acts on the victim such that the jury probably would
not have reached a different verdict under proper instruction.

Appeal by defendant from judgments entered on or about 15 March
2012 by Judge Anderson Cromer in Superior Court, Ashe County. Heard
in the Court of Appeals 14 February 2013.

Attorney General Roy A. Cooper, 111 by Assistant Attorney General
David Gordon, for the State.

William D. Spence, for defendant-appellant.

STROUD, Judge.

Ray Dean Combs (“defendant”) appeals from judgments entered
on or about 15 March 2012. He argues that the trial court erred in de-
nying his motion to dismiss the child rape charges against him, and in
providing written instructions to the jury when one juror was illiterate.
Defendant further argues that the trial court committed plain error by
instructing the jury on theories of culpability that the evidence did not
support. We disagree.

I. Background

Sometime during 2008, defendant moved in with his girlfriend and
his girlfriend’s daughter Tiffany.! In May 2010, when Tiffany was eleven
years old, she disclosed to her teacher that defendant had raped her. At
the time of trial, Tiffany was thirteen years old, and defendant was fifty
eight years old.

Defendant was indicted on ten counts of rape of a child and ten
counts of first-degree sexual offense. Defendant pleaded not guilty and
the case went to a jury trial. During jury selection, a jury member in-
formed the court that he was unable to read and had difficulty writing.
Defendant’s attorney requested the trial court excuse the juror for cause,
but the trial court denied this request.

At the close of the State’s evidence, the trial court dismissed two
of the two-count indictments of rape of a child and first-degree sexual
offense because Tiffany only testified about the period of abuse begin-
ning after the time specified in those indictments. The case went to a

1. To protect the identity of the juvenile and for ease of reading we will refer to her
by pseudonym.
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jury verdict on eight counts of rape of a child and eight counts of sexual
offense with a child. The evidence presented at trial showed that over
the course of the two years that defendant lived with Tiffany and her
mother, defendant sexually abused Tiffany by engaging in vaginal inter-
course, anal intercourse, fellatio, and digital penetration.

At the conclusion of the evidence presented, the trial court orally
instructed the jury on the charges. The oral instructions for first-degree
sexual offense included five acts that could constitute a sexual act.
Upon request for clarification from the jury, the trial court gave writ-
ten instructions of these charges. The jury found defendant guilty of
all charges. The trial court consolidated the convictions into four judg-
ments and sentenced him to four consecutive terms of 300-369 months
confinement in the Division of Adult Correction. Defendant gave timely
notice of appeal in open court.

II. Sufficiency of the Evidence

[1] Defendant first argues that the trial court erred in denying his mo-
tion to dismiss the charges against him for rape of a child. Defendant
contends that there was insufficient evidence presented at trial for a
reasonable juror to find defendant guilty of these charges. For the fol-
lowing reasons, we disagree.

A defendant’s motion to dismiss should be denied if there
is substantial evidence of: (1) each essential element of
the offense charged, and (2) of defendant’s being the per-
petrator of the charged offense. Substantial evidence is
relevant evidence that a reasonable mind might accept as
adequate to support a conclusion. The Court must con-
sider the evidence in the light most favorable to the State
and the State is entitled to every reasonable inference to
be drawn from that evidence. Contradictions and discrep-
ancies do not warrant dismissal of the case but are for the
jury to resolve.

State v. Teague, N.C. App. ___,__, 715 S.E.2d 919, 923 (2011) (cita-
tion and quotation marks omitted), disc. rev. denied, ___ N.C. ___| 720
S.E.2d 684 (2012).

Defendant was convicted of eight counts of rape of a child under
N.C. Gen. Stat. § 1427.2A. Under this statute, the State must prove that
defendant “is at least 18 years of age and engage[d] in vaginal inter-
course with a victim who is a child under the age of 13 years.” N.C. Gen.
Stat. § 14-27.2A (2009).
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Defendant only contends that there is insufficient evidence that he
engaged in vaginal intercourse with Tiffany.2 Vaginal intercourse is de-
fined as “penetration, however slight, of the female sex organ by the
male sex organ.” State v. Fletcher, 322 N.C. 415, 424, 368 S.E.2d 633,
638 (1988) (finding no error in a jury instruction with such wording).
Generally, a jury may find a defendant guilty of an offense based solely
on the testimony of one witness. State v. Vehaun, 34 N.C. App. 700, 704,
239 S.E.2d 705, 709 (1977) (citation omitted), disc. rev. denied, 294 N.C.
445,241 S.E.2d 846 (1978); see, e.g., State v. Quarg, 334 N.C. 92, 100, 431
S.E.2d 1, 5 (1993) (“The uncorroborated testimony of the victim is suffi-
cient to convict under N.C.G.S. § 14-202.1 [taking indecent liberties with
children] if the testimony establishes all of the elements of the offense.”
(citation omitted)).

Here, there was substantial testimony to establish that defendant
engaged in vaginal intercourse with Tiffany. Tiffany testified at trial that
defendant put his “manhood inside her middle hole.” She testified that
this insertion had occurred more than five times and pointed to defend-
ant in court as the person who had hurt her.

Defendant argues this testimony is vague and ambiguous. A wit-
ness does not have to “use any particular form of words to indicate that
penetration occurred.” State v. Kitchengs, 183 N.C. App. 369, 375, 645
S.E.2d 166, 171, disc. rev. denied, 361 N.C. 572, 6561 S.E.2d 370 (2007).
Nevertheless, where the only evidence of penetration is uncorroborat-
ed, ambiguous testimony, our Supreme Court has held that there is in-
sufficient evidence to withstand a motion to dismiss. State v. Hicks, 319
N.C. 84, 90, 352 S.E.2d 424, 427 (1987). In State v. Hicks, our Supreme
Court held that the witness’ “ambiguous testimony” that the defendant
had “‘put his penis in the back of [her]'” was insufficient to support a
jury finding of anal penetration without “corroborative evidence (such
as physiological or demonstrative evidence).” Id.

In State v. Estes, although the prosecuting witness used ambiguous
terms, we distinguished Hicks because she clarified her use of ambigu-
ous terms by other testimony. State v. Estes, 99 N.C. App. 312, 315-16,
393 S.E.2d 158, 160 (1990). In FE'stes, the witness testified that “the de-
fendant put his penis in the ‘back’ and then explained that she meant
‘where I go number two.”” Id. at 316, 393 S.E.2d at 160. We held that the
“testimony, taken as a totality, is sufficient evidence that the defendant
penetrated the anal opening.” Id.

2. At trial, defendant admitted that it is likely Tiffany had been the victim of sex-
ual abuse.



IN THE COURT OF APPEALS 91

STATE v. COMBS
(226 N.C. App. 87 (2013)]

The present case is more analogous to Estes. While Tiffany did use
potentially ambiguous terms such as “middle hole” and “bottom hole,”
her testimony was far from ambiguous. Like the witness in Estes, she ex-
plained these ambiguous terms. Tiffany distinguished between a middle
hole “where babies come from,” a bottom hole where things come out
of that go in the toilet, and a third hole from which she urinates. She
also described defendant’s manhood as “down at the bottom but on the
front” and not a part a woman has. Tiffany’s testimony made clear what
parts she was referring to during her descriptions of sexual abuse, un-
like Hicks. Given her explanation of these body parts, her statement that
defendant put his “manhood inside her middle hole” clearly describes
vaginal penetration by the male sex organ.

Defendant further argues that Tiffany’s testimony is overly contra-
dictory, though he fails to highlight any specific contradiction in the re-
cord. It is well established that “contradictions and discrepancies are for
the jury to resolve and do not warrant dismissal.” State v. Hill, 365 N.C.
273, 275, 715 S.E.2d 841, 843 (2011) (citation and quotation marks omit-
ted). Thus, this argument is unavailing.

In fact, there was a great deal of other evidence to support Tiffany’s
testimony. The State introduced a drawing that she made in her diary
after an incident of vaginal intercourse. The drawing showed Tiffany
and defendant on her bed with “his manhood going inside of [her].”
Cf. State v. Mueller, 184 N.C. App. 553, 568-69, 647 S.E.2d 440, 451-52
(finding evidence sufficient to support a conviction for second-degree
forcible sexual offense based on the minor child’s testimony and her di-
ary entries describing the defendant choking and threatening her), disc.
rev. denied, 362 N.C. 91, 657 S.E.2d 24 (2007). Her testimony is further
supported by sperm found on her bed that matched the defendant’s DNA.

A medical expert also testified that she found signs of vaginal pene-
tration during an examination of Tiffany. Tiffany disclosed to a detective
that defendant had raped her on 24 May 2010. A general family practitio-
ner, admitted as an expert, testified that she saw Tiffany on 25 May and
observed redness around her vaginal opening consistent with vaginal
penetration. Another medical expert, who examined Tiffany on 1 June,
testified that Tiffany showed signs of chronic penetration over at least
a six-month period because she had a thickened, rolled hymen and a
notch in the posterior of her hymen indicating a tear.
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Taken in the light most favorable to the State, Tiffany’s testimony,
supported by her contemporaneous diary drawing, defendant’s sperm
in an area of abuse, and the medical testimony provide substantial evi-
dence of all elements of the offense of rape of a child and to identify de-
fendant as the abuser. Therefore, we hold that the trial court did not err
in denying defendant’s motion to dismiss the charge of rape of a child.

III. Written Jury Instructions

[2] Defendant next argues that the trial court erred in failing to give ad-
ditional jury instructions in open court and failed to make them a part
of the record as required by N.C. Gen. Stat. § 15A-1234(d). We hold that
the trial court did not err because these jury instructions were not “ad-
ditional jury instructions” within the meaning of the statute.

“[Wlhen a trial court acts contrary to a statutory mandate and a
defendant is prejudiced thereby, the right to appeal the court’s action is
preserved, notwithstanding defendant’s failure to object at trial.” State
0. Ashe, 314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985) (quotation marks and
citation omitted). Thus, although defendant failed to object to the trial
court’s procedure, this issue is preserved for our review.

Defendant argues that the trial court violated N.C. Gen. Stat.
§ 15A-1234(d) by sending the jury written copies of the jury instructions
during deliberations. N.C. Gen. Stat. § 15A-1234(d) mandates that “[a]ll
additional instructions must be given in open court and must be made a
part of the record.” N.C. Gen. Stat. § 15A-1234(d) (2011).

This Court has previously held that “[w]here the trial judge simply
repeats or clarifies instructions previously given and does not add sub-
stantively to those instructions, the latter instructions are not ‘additional
instructions’ as that term is contemplated in section 15A-1234(c).” State
v. Rich, 132 N.C. App. 440, 448, 512 S.E.2d 441, 447 (1999) (citation, quo-
tation marks, and brackets omitted), aff’d, 351 N.C. 386, 527 S.E.2d 299
(2000); State v. Smith, 188 N.C. App. 207, 212-13, 6564 S.E.2d 730, 735 (“A
careful review of the court’s instructions in response to the jury ques-
tions reveals that they were simply a reiteration of the court’s original
instructions and cannot be characterized as additional instructions. We
therefore hold that it was unnecessary for the court to inform the par-
ties of the supplemental instructions it intended to give.” (citation omit-
ted)), app. dismissed and disc. rev. denied, ___ N.C.___ 667 S.E.2d 274
(2008). Additionally, we note that “[a] trial court has inherent authority,
in its discretion, to submit its instructions on the law to the jury in writ-
ing.” State v. McAvoy, 331 N.C. 583, 591, 417 S.E.2d 489, 494 (1992) (cita-
tion omitted).
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Here, the trial court did not violate N.C. Gen. Stat. § 15A-1234(d)
because it was simply repeating previously given instructions. During
jury deliberations, the jury requested that the court “please clarify the
definition of the second charge on the verdict sheet.” In response to this
request and with the consent of both defendant and the State, the judge
made six copies of the original charge on rape of a child and first-degree
sexual offense with a child.

Defendant has not alleged that the trial judge “add[ed] substantively
to those instructions” read in open court. Rich, 132 N.C. App. at 448,
512 S.E.2d at 447. In fact, defendant does not allege that the written in-
structions differed at all from the instructions read in open court, and
defendant did not submit as part of the record the copies given to the
jury. Therefore, we conclude that the pattern jury instructions given to
the jury did not add substantively to the instructions read in open court.
Because the written instructions given to the jury by the trial court were
not “additional instructions” within the meaning of the statute, the trial
court did not err and violate N.C. Gen. Stat. § 15A-1234(d) by submitting
them in writing after a jury question requesting clarification. See Smith,
188 N.C. App. at 212-13, 6564 S.E.2d at 494.

IV. Jury Instructions

[3] Finally, defendant argues that the trial court committed plain er-
ror in instructing the jury on a theory of sexual offense that was not
supported by the evidence. We hold that even assuming the trial court’s
instructions were in error, the error was not so fundamental as to entitle
defendant to a new trial.

Where a defendant fails to object to jury instructions at trial, the
defendant is entitled to relief only if the instructions constitute “plain
error.” State v. Cummings, 326 N.C. 298, 315, 389 S.E.2d 66, 75 (1990).
Here, defendant did not object to the jury instruction at trial and is en-
titled only to plain error review.

The plain error rule is always to be applied cautiously
and only in the exceptional case where, after reviewing
the entire record, it can be said the claimed error is a
Jundamental error, something so basic, so prejudicial,
so lacking in its elements that justice cannot have been
done, or where the error is grave error which amounts to
a denial of a fundamental right of the accused, or the er-
ror has resulted in a miscarriage of justice or in the denial
to appellant of a fair trial or where the error is such as to
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seriously affect the fairness, integrity or public reputation
of judicial proceedings.

State v. Lawrence, ___ N.C.___| , 723 S.E.2d 326, 333 (2012) (citation,
quotation marks, brackets, and ellipses omitted). To determine if the
error constitutes fundamental error, we must decide whether “the error
had a probable impact on the jury verdict.” Id. at ___, 723 S.E.2d at 334.

The trial court charged the jury in relevant part as follows:

For you to find the defendant guilty of this offense, the
State must prove three things beyond a reasonable doubt.

First, that the defendant engaged in a sexual act with the
victim. A sexual act means, cunnilingus, which is any
touching, however slight, by the lips or tongue of one per-
son to any part of the female sex organ of another; fellatio,
which is any touching by the lips or tongue of one per-
son and the male sex organ of another; analingus, which
is any touching by the lips or tongue of one person and
the anus of another; anal intercourse, which is any pen-
etration, however slight, of the anus by any person by the
male sexual organ of another; and any penetration, how-
ever slight, by an object into the genital or anal opening of
a person’s body.

The disjunctive instructions at issue here would not permit the jury
to convict defendant of different offenses. See, e.g., State v. Diaz, 317
N.C. 545, 554, 346 S.E.2d 488, 494 (1986) (ordering a new trial where it
was impossible to tell whether the jury convicted defendant of posses-
sion or transportation of marijuana as trafficking), abrogated in part
by State v. Hartness, 326 N.C. 561, 564-65, 391 S.E.2d 177, 179 (1990)
(abrogating the overruling of State v. Foust, 311 N.C. 351, 317 S.E.2d 385
(1984)). The alleged error here was in the trial court’s definition of what
constitutes a sexual act. The statutory definition of “sexual act” does
not create separate offenses, but “enumerates the methods by which
the single wrong of engaging in a sexual act with a child may be shown.”
State v. Petty, 132 N.C. App. 453, 462, 512 S.E.2d 428, 434 (quotation
marks omitted), disc. rev. denied, 350 N.C. 598, 537 S.E.2d 490 (1999).
Nevertheless, we have ordered a new trial where the trial court defined
“sexual act” to include acts for which there was no evidence. See, e.g.,
State v. Hughes, 114 N.C. App. 742, 746, 443 S.E.2d 76, 79, disc. rev. de-
nied, 337 N.C. 697, 448 S.E.2d 536 (1994). “A trial judge should never give
instructions to a jury which are not based upon a state of facts presented
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by some reasonable view of the evidence.” State v. Lampkins, 283 N.C.
520, 523, 196 S.E.2d 697, 699 (1973).

It is uncontested that there was no evidence of cunnilingus, but that
the trial court nevertheless included that act in its definition of sexual
act.? Defendant is not entitled to a new trial, however, because we con-
clude that there is no probability that the error affected the verdict.

We have found that there is no probable impact on the jury verdict
where there is “overwhelming evidence” of the element to which the er-
roneous instruction related. See Lawrence, ___ N.C. at ___, 723 S.E.2d
at 334-35. In Lawrence, the trial court entirely omitted the element of
agreement in instructing the jury on the elements of conspiracy to com-
mit robbery, but the Supreme Court found no probable impact from the
error because multiple co-conspirators testified of the plan of the group,
that the defendant knew of this plan, and after hearing of the plan “vol-
unteered” his gun for the crime. Id.

Here, Tiffany testified that defendant “would stick his manhood up
inside [her] or his fingers.” Tiffany related a specific incident of digital
penetration. Tiffany described a time on her dog’s birthday when she
was locked in her bedroom and upon being released by defendant, “he
stuck his finger up inside me” and then made her watch a video of people
“getting their freak on.” She did not specify on how many occasions de-
fendant had digitally penetrated her. The detective who investigated this
case testified without timely objection that Tiffany told her that at times
defendant “would use his finger to sort of open her up before the vaginal
sex and the anal . . ..”

Tiffany also described an incident of anal intercourse. Tiffany testi-
fied in response to how often the defendant had “put his manhood in
[her] bottom hole” that she could only “remember him doing that once
in the bottom hole.” She was also able to describe this incident. The
prosecutor asked Tiffany, “Now, when he would put his manhood in
your back or bottom hole, where would you be on your bed?” She re-
plied, “I would be laying on my stomach.” Finally, Tiffany had stated to

3. Defendant also contends that there was no evidence of fellatio. Tiffany had previ-
ously stated to a detective that defendant had required Tiffany on multiple occasions to put
his “wee wee” in her mouth. Defendant’s objection to this testimony was overruled by the
trial court because the objection was not made “contemporaneously with the question and
the answer.” “[E]vidence admitted without objection, though it should have been excluded
had proper objection been made, is entitled to be considered for whatever probative value
it may have.” Hill, 365 N.C. at 278, 715 S.E.2d at 844 (citation and quotation marks omit-
ted). Defendant fails to note that there was also no evidence presented concerning analin-
gus, which was also included in the trial court’s definition of sexual act.
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a detective that on multiple occasions the defendant had put his “wee
wee” in her mouth. This testimony was introduced by the detective at
trial, again without timely objection.

We conclude that there was overwhelming evidence that defendant
performed various sexual acts on Tiffany such that the jury probably
would not have reached a different verdict under proper instruction.
Therefore, defendant is not entitled to a new trial on the charge of first-
degree sexual offense.

V. Conclusion

We hold that the trial court did not err in denying defendant’s motion
to dismiss the charge of rape of a child, nor in sending written instruc-
tions to repeat the oral instructions given in court. Finally, we conclude
that the court did not commit plain error in instructing the jury on acts,
unsupported by the evidence, which could constitute a sexual act as an
element of sexual offense with a child.

NO ERROR; NO PLAIN ERROR.
Judges STEPHENS and DILLON concur.

STATE OF NORTH CAROLINA
V.
GARY L. DAVIS

No. COA12-1054
Filed 19 March 2013

1. Criminal Law—instruction—flight
The trial court did not err in a second-degree murder case by
instructing the jury on flight. Given that the shooting occurred after
2:30 am, defendant’s decision to leave the state and return to Florida
at such an early and unusual hour was an action outside of his likely
normal pattern of behavior.

2. Sentencing—prior record level—improper assessment of out-
of-state conviction
The trial court erred in a second-degree murder case in its con-
sideration of defendant’s Georgia conviction when assessing his
prior record level. The case was remanded for resentencing.
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Appeal by defendant from judgment entered 30 March 2012 by
Judge Bradley B. Letts in Henderson County Superior Court. Heard in
the Court of Appeals 27 February 2013.

Michael E. Casterline, attorney for defendandt.

Attorney General Roy Cooper, by Special Deputy Attorney General
Daniel Snipes Johnson, for the State.

ELMORE, Judge.

Gary L. Davis (defendant) appeals from a judgment entered upon a
jury conviction of second-degree murder, sentencing him to 220 to 273
months imprisonment. After careful consideration, we conclude that de-
fendant received a trial free from error, but we remand for resentencing,.

1. Background

On 5 December 2008, defendant and a group of men were gath-
ered at a house rented by Richard Shaw, located at 116 Jones Street in
Hendersonville. Defendant was visiting from Florida and staying next
door at his aunt Eve Jewel’s house. At some point in the evening, defend-
ant began arguing with one of the other men. The argument quickly
escalated, and the group disbanded. Most of the men left, including
defendant who went back to his aunt’s house next door. However, Shaw
and his friend Chris Jones remained in Shaw’s house.

Some time later, defendant returned to Shaw’s house and began
knocking on the front door. When no one opened the door, defendant ran
around to the back of the house, and kicked the back door open. Shaw
and Jones then ran out of the house, and defendant fled in a white car.

Then, around 2:30 AM, Shaw and Jones heard two men arguing out-
side. Shaw recognized one of the voices as Keith Collins (the victim),
a friend of both Shaw and Jones. Jones then exited the house and ob-
served the victim arguing with defendant. Defendant then fired several
shots, killing the victim. After the shooting, officers were unable to lo-
cate defendant, but he was arrested three months later in Florida.

Defendant was charged with first-degree murder and tried on
26 March 2012. At trial, the State presented evidence tending to show
that defendant returned to Florida immediately after shooting the victim.
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Accordingly, the trial court instructed the jury on flight. Defendant was
then convicted of second-degree murder and sentenced to 220-273
months imprisonment. At the sentencing hearing, the trial court found
defendant to have a prior record level of III, based in part upon a Georgia
conviction for theft by taking. Defendant now appeals, arguing 1) that
the trial court erred in instructing the jury on flight and 2) that the trial
court erred in assessing his prior record level.

II. Analysis
A. Jury instruction on flight

[1] Defendant first argues that the trial court erred in its jury instruc-
tions, because the State presented no evidence tending to show that he
took steps to avoid apprehension. We disagree.

“[Arguments] challenging the trial court’s decisions regarding jury
instructions are reviewed de novo by this Court.” State v. Osorio, 196
N.C. App. 458, 466, 675 S.E.2d 144, 149 (2009). “[A] trial judge should not
give instructions to the jury which are not supported by the evidence
produced at the trial. State v. Cameron, 284 N.C. 165, 171, 200 S.E.2d
186, 191 (1973), cert. denied, 418 U.S. 905, 41 L. Ed. 2d 1153 (1974).

This Court has held that an instruction on flight is justified
if there is some evidence in the record reasonably support-
ing the theory that the defendant fled after the commission
of the crime charged. Mere evidence that defendant left
the scene of the crime is not enough to support an instruc-
tion on flight. There must also be some evidence that de-
fendant took steps to avoid apprehension.

State v. Blakeney, 352 N.C. 287, 314, 531 S.E.2d 799, 819 (2000)(quota-
tions and citations omitted).

Here, the State presented evidence tending to show that officers
were unable to locate defendant for several months following the
shooting. Specifically, the lead detective on the case testified that on
the night of the shooting officers searched for defendant at his aunt’s
house but were unable to locate him there. Officers continued to search
for defendant throughout the neighborhood, but he was nowhere to be
found. Rather, officers received word that defendant had left the state,
at which point they “enlisted the help of the U.S. Marshals.” According
to the lead detective, the U.S. Marshals found defendant three months
later in Florida.
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However, defendant contends that his presence in Florida, the state
where he lived, is not indicative of whether he avoided apprehension.
Again, we disagree.

This Court has held that an action “not part of Defendant’s normal
pattern of behavior . . . could be viewed as a step to avoid apprehension.”
State v. Hope, 189 N.C. App. 309, 319, 657 S.E.2d 909, 915 (2008) (quota-
tions and citation omitted). Here, the State offered evidence showing
that defendant “had resided at [his aunt’s] residence before the shoot-
ing,” but that after the shooting he did not return to his aunt’s house but
returned to Florida instead. Given that the shooting here occurred after
2:30 AM, we conclude that defendant’s decision to leave the state and
return to Florida at such an early and unusual hour is an action outside
of his likely normal pattern of behavior. As such, we conclude that the
trial court did not err in instructing the jury on flight.

B. Prior record level

[2] Defendant’s second argument is that the trial court erred in con-
sidering his Georgia conviction when assessing his prior record level.
Defendant contends that his Georgia conviction for theft by taking is not
substantially similar to the offense of misdemeanor larceny. We agree,
and we note that the State has conceded this issue on appeal.

The standard of review relating to the sentence imposed
by the trial court is whether the sentence is supported by
evidence introduced at the trial and sentencing hearing.
[TThe question of whether a conviction under an out-of-
state statute is substantially similar to an offense under
North Carolina statutes is a question of law requiring de
novo review on appeal.

State v. Sanders, __ N.C. App __, __, 736 S.E.2d 238 (2013) (quotations
and citation omitted) (alteration in original).

Generally, a conviction occurring in a jurisdiction oth-
er than North Carolina . . . is classified as a Class 3 misde-
meanor if the jurisdiction in which the offense occurred
classifies the offense as a misdemeanor. No sentencing
points are assigned for Class 3 misdemeanor convictions.
However, [i]f the State proves by the preponderance of the
evidence that an offense classified as a misdemeanor in
the other jurisdiction is substantially similarto an offense
classified as a Class Al or Class 1 misdemeanor in North



100 IN THE COURT OF APPEALS

STATE v. GALLOWAY
[226 N.C. App. 100 (2013)]

Carolina, the conviction is treated as a Class Al or Class 1
misdemeanor for assigning prior record level points.

1d.

Here, the State bore the burden of proving that defendant’s Georgia
conviction for theft by taking counted towards his prior record level.
However, the record indicates that the trial court erroneously assigned
defendant one prior record point for the conviction without any argu-
ment from the State. Further, we conclude that the Georgia offense is
not substantially similar to misdemeanor larceny.

Under Georgia law, “[a] person commits the offense of theft by tak-
ing when he unlawfully takes or, being in lawful possession thereof,
unlawfully appropriates any property of another with the intention of
depriving him of the property, regardless of the manner in which the
property is taken or appropriated.” O.C.G.A. § 16-8-2 (2012). Under the
statute it is “irrelevant whether the deprivation . . . [is] permanent or
temporary.” Smith v. State, 172 Ga. App. 356, 357, 323 S.E.2d 257, 258
(1984) (quotations and citations omitted)(alterations in original). In con-
trast, “temporary deprivation will not suffice” for misdemeanor larceny.
State v. Watts, 25 N.C. App. 194, 198, 212 S.E.2d 557, 559 (1975).

As such, we conclude that the two offenses are not substantially
similar. Accordingly, we remand for resentencing.

No trial error, remanded for resentencing.

Judges BRYANT and ERVIN concur.

STATE OF NORTH CAROLINA
V.
MICHAEL WAYNE GALLOWAY

No. COA12-1049
Filed 19 March 2013

1. Indictment and Information—insufficient—discharging a
firearm into an occupied vehicle in operation—sufficient to
support lesser offense

An indictment charging defendant with discharging a firearm
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into an occupied vehicle in operation was insufficient to support
his conviction. The indictment failed to allege that the vehicle was
“in operation” and was sufficient only to support a conviction as to
the lesser offense of discharging a firearm into an occupied vehicle.

2. Crimes, Other—discharging a firearm into an occupied vehi-
cle in operation—sufficient evidence

The trial court did not err in a discharging a firearm into an oc-
cupied vehicle in operation case by denying defendant’s motion to
dismiss. The State presented sufficient evidence of each element of
the offense and that defendant was the perpetrator.

Appeal by Defendant from judgment entered 13 April 2012 by Judge
William Z. Wood, Jr., in Stokes County Superior Court. Heard in the
Court of Appeals 14 February 2013.

Attorney General Roy Cooper, by Assistant Attorney General Kevin
G. Mahoney, for the State.

Bushnaq Law Office, PLLC, by Faith S. Bushnaq, for Defendant.

DILLON, Judge.

On 13 April 2012, Michael Wayne Galloway (Defendant) was con-
victed by a jury of discharging a firearm into an occupied vehicle in
operation, a Class D felony pursuant to N.C. Gen. Stat. § 14-34.1(b),
in addition to three other charges. Defendant appeals only from his con-
viction for discharging a firearm into an occupied vehicle in operation.
Defendant contends (1) that the indictment was insufficient to support
his conviction because it failed to allege that the vehicle was “in opera-
tion”; and (2) that the trial court erred in denying his motion to dismiss
this charge for insufficiency of the evidence. We hold that the indictment
was sufficient only to support a conviction as to the lesser offense of
discharging a firearm into an occupied vehicle, a Class E felony under
N.C. Gen. Stat. § 14-34.1(a), and we accordingly vacate and remand to
the trial court for entry of judgment as to this lesser offense. We find no
error in the trial court’s denial of Defendant’s motion to dismiss.

I. Factual & Procedural Background

The evidence at trial tended to show the following: On 18 August
2011, Bradley Heath (Mr. Heath) was driving home from work in Walnut
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Cove, North Carolina, when he observed a dog in the middle of the in-
tersection of Dodgetown Road and Highway 89. Both his driver side and
passenger windows were open. Mr. Heath stopped at the intersection
and waited for the dog to move out of the road. Mr. Heath then observed
Defendant walking along the side of the road with a grocery bag in one
hand. Defendant “said something to the dog and the dog came off the
side of the road towards him.” Defendant then looked at Mr. Heath and
said, “You run over that . . . dog, I'll kill you.” Mr. Heath responded that he
wasn’t going to hit the dog, but that he was merely “waiting on the dern
thing to get out of the road so [that he could] go home.” Mr. Heath testi-
fied that as he proceeded through the intersection, he “look[ed] back”
and, “out of the corner of [his] eye[,]” observed Defendant pull “a small
object . .. out of his pocket [which] he [then] shot” in the direction of Mr.
Heath’s vehicle, producing a visible “flame.” Mr. Heath further testified
that he knows “what a gun sounds like” based upon his experience with
firearms and that he believed that Defendant had fired “a small caliber
type gun because of the flash” and because of the sound emitted from
the object. Defendant testified that he had set off a bottle rocket, not a
firearm, and that he did not even own a firearm.

Mr. Heath contacted the police upon returning home that day to
report the incident. Deputy Samuel Pegram (Deputy Pegram) of the
Stokes County Sheriff’s Office responded to Mr. Heath’s 911 call and
subsequently located Defendant “sitting off the side of the road beside
a large flower pot” by a residence near where the alleged shooting had
occurred. Deputy Pegram recovered a .22 caliber pistol from the flower
pot and noted that one round had been fired. However, no bullet holes
were found in Mr. Heath’s vehicle or in the area where Defendant had
purportedly fired a weapon.

At the close of all the evidence, Defendant moved to dismiss the
charge of discharging a firearm into a vehicle in operation, arguing that
even if the windows in Mr. Heath’s vehicle had been down at the time of
the alleged shooting, it would have been “virtually impossible” for a bul-
let to have passed through the cabin of the vehicle — based upon where
Defendant was standing — without making contact with either Mr. Heath
or the vehicle. However, the trial court concluded that there was suf-
ficient evidence to submit the charge to the jury and denied the motion.

After the jury returned guilty verdicts on all charges, the trial court
sentenced Defendant for each conviction, including a sentence within
the presumptive range of 103 months to 133 months for discharging a
firearm into an occupied vehicle in operation. Defendant appeals.
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II. Analysis
A. Jury Instructions/Indictment

[1] Defendant first contends that the trial “court erred by instructing the
jury, and accepting its verdict of guilty, for the offense of shooting into
an occupied vehicle in operation, a crime for which [Defendant] was
not indicted.” (Emphasis added).

N.C. Gen. Stat. § 15A-924(a)(b) requires that an indictment set forth
the following:

A plain and concise factual statement in each count which,
without allegations of an evidentiary nature, asserts facts
supporting every element of a criminal offense and the
defendant’s commission thereof with sufficient precision
clearly to apprise the defendant or defendants of the con-
duct which is the subject of the accusation.

N.C. Gen. Stat. § 15A-924(a)(5) (2011); see also State v. Snyder, 343 N.C.
61, 65, 468 S.E.2d 221, 224 (1996) (“An indictment charging a statutory
offense must allege all of the essential elements of the offense.”). “It is
well settled that ‘a valid bill of indictment is essential to the jurisdiction
of the trial court to try an accused for a felony.’” State v. Abraham, 338
N.C. 315, 339, 451 S.E.2d 131, 143 (1994) (citation omitted). Lack of ju-
risdiction in the trial court due to a fatally defective indictment requires
“‘the appellate court . . . to arrest judgment or vacate any order entered
without authority.” ” State v. Petersilie, 334 N.C. 169, 175, 432 S.E.2d 832,
836 (1993) (citation omitted).

Here, Defendant was charged with the offense of discharging a fire-
arm into an occupied vehicle under N.C. Gen. Stat. § 14-34.1, which con-
sists of three subsections:

(a) Any person who willfully or wantonly discharges or
attempts to discharge any firearm or barreled weapon . . .
into any building, structure, vehicle, aircraft, watercraft,
or other conveyance, device, equipment, erection, or en-
closure while it is occupied is guilty of a Class E felony.

(b) A person who willfully or wantonly discharges a
weapon described in subsection (a) of this section into an
occupied dwelling or into any occupied vehicle, aircraft,
watercraft, or other conveyance that is in operation is
guilty of a Class D felony.
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(c) If a person violates this section and the violation re-
sults in serious bodily injury to any person, the person is
guilty of a Class C felony.

N.C. Gen. Stat. § 14-34.1 (2011) (emphasis added). The trial court
instructed the jury on the offense of discharging a firearm into a vehicle
“that is in operation” under subsection (b), supra, and the jury returned
a verdict convicting Defendant of that offense. Defendant now argues,
in substance, that this conviction cannot stand because the charging in-
dictment failed to specify that the vehicle was “in operation” at the time
in question. We agree.

The indictment at issue reads as follows:

THE JURORS FOR THE STATE upon their oath present
that on or about the 18th day of August, 2011 in the county
named above, [Defendant] unlawfully, willfully, and feloni-
ously did discharge a .22 caliber revolver, a firearm, into a
2000 Ford F-350 pick-up truck, a vehicle, at the intersec-
tion of Dodgetown Road and Highway 89 East in Walnut
Cove, North Carolina, while it was actually occupied by
Bradley Austin Heath.”

The indictment is captioned “DISCHARGING INTO OCCUPIED
DWELLING/CONVEYENCE (CL.D)” and describes the charged offense
as an “Offense in Violation of G.S. 14-34.1.”

We conclude that the indictment failed to properly allege the offense
described under N.C. Gen. Stat. § 14-34.1(b), as it failed to specify that
the vehicle was “in operation” at the time in question. The critical dis-
tinction between the Class E felony offense described under N.C. Gen.
Stat. § 14-34.1(a) and the Class D felony offense described under N.C.
Gen. Stat. § 14-34.1(b) is that the latter, elevated offense requires an ad-
ditional element, namely that the vehicle be “in operation” at the time of
the shooting. Here, the indictment’s failure to draw this distinction by
including the requisite “in operation” element rendered it insufficient to
charge the elevated offense. Neither the language of the indictment — for
instance, its placement of the vehicle “at the intersection of Dodgetown
Road and Highway 89 East” — nor the caption’s reference to a Class D
felony with the notation “CL.D” cures this defect. Thus, the trial court’s
instruction on the charge of discharging a firearm into a vehicle in opera-
tion was error.

This Court’s prior ruling in State v. Rodriguez, 192 N.C. App. 178, 664
S.E.2d 654 (2008), dictates our disposition of this issue. In Rodriguez,
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the defendant appealed from his two first degree kidnapping convic-
tions, contending that the indictments were insufficient to support those
convictions because they lacked the language required to elevate a kid-
napping charge from second degree to first degree. Id. at 184-85, 664
S.E.2d at 658-59. This Court agreed and held as follows:

Because the indictments did not clearly allege the essen-
tial elements of first degree kidnapping - that the victims
were seriously injured or not released in a safe place - they
are insufficient to charge kidnapping in the first degree.
However, the indictments are valid for second degree
kidnapping. Because the jury found all of the elements
of second-degree kidnapping beyond a reasonable doubt
by virtue of its guilty verdict of first degree kidnapping,
defendant stands convicted of second degree kidnapping
under this indictment.

Id. at 185, 664 S.E.2d at 659 (emphasis added).

Here, the jury found all of the elements for the Class E felony of-
fense of discharging a firearm into an occupied vehicle by virtue of its
guilty verdict on the Class D felony charge of discharging a firearm into
an occupied vehicle in operation. Thus, we conclude that the indictment
at issue was sufficient to convict Defendant of the offense of discharging
a firearm into a vehicle under N.C. Gen. Stat. § 34-14.1(a). We accord-
ingly hold that the judgment for discharging a firearm into an occupied
vehicle in operation under N.C. Gen. Stat. § 34-14.1(b) must be arrested,
and we remand to the trial court for resentencing on the lesser offense
of discharging a firearm into an occupied vehicle under N.C. Gen. Stat.
§ 14-34.1(a).! See State v. Moore, 316 N.C. 328, 336-37, 341 S.E.2d 733,
739 (1986); Rodriguez, 192 N.C. App. at 185, 664 S.E.2d at 659.

1. We note Defendant’s contention that the trial court committed plain error
by instructing the jury that it could find Defendant guilty of discharging a firearm into
a vehicle in operation and that, as a result, this Court is required to vacate his convic-
tion. Defendant relies primarily upon State v. Williams, 318 N.C. 624, 350 S.E.2d 353
(1986), and State v. Bowen, 139 N.C. App. 18, 533 S.E.2d 248 (2000), in support of this
contention. However, both Williams and Bowen involved instances where the offenses
for which the defendant had been indicted consisted of elements distinct from the ele-
ments of the offenses for which the trial court instructed the jury. Williams, 318 N.C.
at 624, 631-32, 350 S.E.2d at 354, 357-58 (finding plain error and vacating forcible rape
conviction where the jury was erroneously instructed on statutory rape, an offense which
was unsupported by the indictment); Bowen, 139 N.C. App. at 23-24, 533 S.E.2d at 252
(vacating first-degree sexual offense convictions where the trial court committed plain
error by instructing the jury on statutory sexual offense, instead of first degree sexual
offense, as charged in the indictments). The guilty verdicts returned by the juries in those
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B. Sufficiency of the Evidence

[2] Defendant next contends that the trial court erred in denying his mo-
tion to dismiss for insufficiency of the evidence because “it was physi-
cally impossible for [Defendant] to have fired the shot as [Mr. Heath]
speculated.” We disagree.

“When ruling on a defendant’s motion to dismiss, the trial court
must determine whether there is substantial evidence (1) of each es-
sential element of the offense charged, and (2) that the defendant is the
perpetrator of the offense.” State v. Smith, 186 N.C. App. 57, 62, 650
S.E.2d 29, 33 (2007). “Substantial evidence is such relevant evidence as
a reasonable mind might accept as adequate to support a conclusion.”
State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). The trial
court should grant the defendant’s motion to dismiss “[i]f the evidence is
sufficient only to raise a suspicion or conjecture as to either the commis-
sion of the offense or the identity of the defendant as the perpetrator of
it.” State v. Earnhardt, 307 N.C. 62, 66, 296 S.E.2d 649, 652 (1982).

“The elements of discharging a firearm into occupied property are
‘(1) willfully and wantonly discharging (2) a firearm (3) into property
(4) while it is occupied.’” State v. Dubose, 208 N.C. App. 406, 409-10, 702
S.E.2d 330, 333 (2010) (quoting State v. Rambert, 341 N.C. 173, 175, 459
S.E.2d 510, 512 (1995)); see also N.C. Gen. Stat. § 14-34.1. In determining
whether substantial evidence of each element exists, we must view the
evidence “in the light most favorable to the Statel[,] . . . [and] the State
is entitled to . . . every reasonable inference to be drawn therefrom[.]”
State v. Powell, 299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980). Conflicting
testimony, contradictions, and discrepancies are factual determinations
to be resolved by the jury and do not require dismissal. State v. Prush,
185 N.C. App. 472, 478, 648 S.E.2d 556, 560 (2007). However, whether
substantial evidence exists as to each element of the charged offense
is a question of law. State v. Stephens, 244 N.C. 380, 384, 93 S.E.2d 431,
433 (1956). Accordingly, we review the trial court’s denial of Defendant’s
motion to dismiss de novo. See State v. McNeil, 209 N.C. App. 654, 659,
707 S.E.2d 674, 679 (2011).

Here, viewing the evidence in the light most favorable to the State,
we conclude that there existed substantial evidence of each of the

cases were thus unsupported by the indictments. Here, in contrast, the jury found all
of the elements of the Class E felony offense of discharging a firearm into an occupied
vehicle, and the indictment upon which Defendant was charged supported the jury’s
guilty verdict. As such, the proper remedy is to vacate the existing judgment and re-
mand to the trial court for entry of judgment convicting Defendant of this lesser offense.
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elements of the charged offense. Defendant contends that it would have
been physically impossible for him to shoot into Mr. Heath’s vehicle
based upon where he was standing at the time of the shooting; however,
based on the evidence in the record, Defendant’s position relative to the
vehicle at the time of the shooting was a factual determination reserved
for the jury. See State v. Miller, 289 N.C. 1, 4, 220 S.E.2d 572, 574 (1975)
(“What the evidence proves [or] fails to prove is a question of fact for
the jury.”). While it is true, as Defendant points out, that “no bullet holes
were found anywhere in the vehicle” and that no “[bJullet casings [or]
bullets were [] found in nearby trees or on the road[,]” Defendant’s ar-
gument ignores evidence from which a reasonable jury could conclude
that Defendant fired into Mr. Heath’s vehicle. See State v. Hines, 166 N.C.
App. 202, 205, 600 S.E.2d 891, 894 (2004) (holding that the trial court
correctly denied defendant’s motion to dismiss charge of robbery with
a dangerous weapon where the “testimony would permit a reasonable
jury to infer the existence of a dangerous weapon”). For instance, citing
his experience with firearms, Mr. Heath testified unequivocally that, on
the date in question, Defendant removed a “small caliber gun” from his
pocket and fired it in the direction of his vehicle:

[Prosecutor:] So with your experience in guns, you know
what it was.

[Mr. Heath:] Yes, sir.

[Prosecutor:] And what was it?

[Mr. Heath:] It was [a] pistol; a small, small caliber gun.
[Prosecutor:] And it was shot at you.

[Mr. Heath:] Correct. The flame, I seen the flame out of the
barrel into my direction.

Mr. Heath also testified that the windows in his vehicle were down
at the time of the incident. Moreover, one round had been fired from
the firearm — a .22 caliber pistol — recovered near Defendant at the
time of his arrest. Based on this evidence, a jury could reasonably infer
that Defendant discharged a firearm into Mr. Heath’s vehicle; and, hav-
ing reached this determination, we again stress that whether the bul-
let fired actually passed through the cabin of Mr. Heath’s vehicle was a
question for the jury. See Withers v. Lane, 144 N.C. 184, 187, 56 S.E. 855,
856 (1907) (explaining that it is “the true office and province of the jury
to weigh the testimony and decide upon its adequacy to establish any
issuable fact”).
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Defendant does not contend that the State failed to meet its burden
in establishing the remaining elements of the charged offense.2 See N.C.
R. App. P. 28(b)(6) (2013) (providing that “[i]ssues not presented in a
party’s brief, or in support of which no reason or argument is stated, will
be taken as abandoned”). Accordingly, we hold that the trial court did
not err in denying Defendant’s motion to dismiss.

III. Conclusion

For the foregoing reasons, we vacate the judgment convicting
Defendant of discharging a firearm into an occupied vehicle in opera-
tion and remand to the trial court for entry of judgment as to the lesser
offense of discharging a firearm into an occupied vehicle, as described
in N.C. Gen. Stat. § 14-34.1(a). Furthermore, we find no error in the trial
court’s denial of Defendant’s motion to dismiss.

VACATED and REMANDED in part; NO ERROR in part.
Judges STEPHENS and STROUD concur.

STATE OF NORTH CAROLINA
V.
TYSHAWN HINTON, DEFENDANT

No. COA12-796
Filed 19 March 2013

1. Evidence—gang-related testimony—irrelevant—prejudicial—
plain error

The trial court erred in an attempted first-degree murder, as-

sault with a deadly weapon with intent to kill inflicting serious in-

jury, and assault with a deadly weapon with intent to kill case by

allowing irrelevant gang-related testimony. Furthermore, in view of

the entire record, the admission of the testimony had a probable

2. Defendant’s contention on this issue focuses upon the “physical impossibility”
of Defendant shooting into Mr. Heath’s vehicle. Defendant does not challenge the State’s
evidence with respect to the remaining elements of the offense, i.e., whether the shooting
was “willful and wanton,” whether Defendant in fact discharged a “firearm,” or whether
the vehicle was occupied at the time of the shooting. See State v. Rambert, 341 N.C. at 175,
459 S.E.2d at 512; N.C. Gen. Stat. § 14-34.1. With respect to whether Defendant discharged
a firearm, we note Defendant’s statement in his brief that “[t]aken in the light most favor-
able to the State, . . . [Defendant] shot a handgun rather than setting off a bottle rocket|[.]”
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impact on the jury’s finding that defendant was guilty and thus con-
stituted plain error.

2. Judges—discretionary ruling—jury request—prejudicial

The trial court erred in an attempted first-degree murder, assault
with a deadly weapon with intent to kill inflicting serious injury, and
assault with a deadly weapon with intent to kill case when it failed
to exercise its discretion in denying the jury’s request to review tes-
timony. As the testimony related to issues which were likely mate-
rial to the determination of defendant’s guilt or innocence, the trial
court’s failure to exercise discretion was prejudicial to defendant.

Appeal by defendant from judgment entered 9 December 2011 by
Judge Walter H. Godwin, Jr., in Pasquotank County Superior Court.
Heard in the Court of Appeals 13 December 2012.

Roy Cooper, Attorney General, by Tina L. Hlabse, Special Deputy
Attorney General, for the State.

Staples Hughes, Appellate Defender, by Kristen L. Todd and Hannah
Hall, Assistant Appellate Defenders, for defendant—appellant.

MARTIN, Chief Judge.

Defendant Tyshawn Hinton was charged in a true bill of indictment
with attempted first-degree murder, assault with a deadly weapon with
intent to Kill inflicting serious injury, and assault with a deadly weapon
with intent to kill. A jury acquitted defendant of the attempted first-
degree murder charge, but found defendant guilty of both assault charges.
Judgment was entered upon the jury’s verdict sentencing defendant to
not less than 25 months and not more than 39 months of imprisonment
for assault with a deadly weapon with intent to kill, and a consecutive
term of not less than 73 months and not more than 97 months of impris-
onment for assault with a deadly weapon with intent to kill inflicting
serious injury. He appeals.

The State’s evidence at trial tended to show that on or about the
night of 22 February 2009, Myquetta McPherson was alerted by a neigh-
bor’s screams to call 911. Ms. McPherson telephoned 911 and told the
dispatcher that someone had been shot and was lying in the road on
Pritchard Street. The individual was later identified as Daniel Lindsey.
Mr. Lindsey had been shot in the neck and was lying in a large pool
of blood. Mr. Lindsey was taken to Albemarle Hospital where he was
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diagnosed as paralyzed below his chest due to a spinal cord injury from
the gunshot. Mr. Lindsey was ultimately airlifted to Norfolk General
Hospital because of the seriousness of his injuries.

Officer Leroy Owen, a crime scene investigator for the Elizabeth
City Police Department, was called to the scene of the Pritchard Street
shooting. From the scene, Officer Owen collected the victim’s cell phone
and a nine-millimeter shell casing with a Winchester headstamp. Though
the fired bullet exited the victim’s body, Officer Owen was unable to lo-
cate the projectile at the scene.

Officer Owen left the scene of the Pritchard Street shooting to in-
vestigate an earlier shooting at the Sunoco gas station located at the
intersection of Halstead Boulevard and Hughes Boulevard, commonly
referred to as “H&H.” In the Sunoco parking lot, Officer Owen found
another nine-millimeter shell casing with a Winchester headstamp and
a red bandana. Officer Owen also discovered that an alarm had been
triggered at the Ruby Tuesday’s restaurant across the intersection from
the Sunoco. Officer Owen observed that one of the restaurant’s win-
dows had been shattered. After a search of the interior of the restaurant,
Officer Owen found a fragment of a bullet’s copper jacket and testified at
trial that it had likely been fired from the direction of the Sunoco. Officer
Owen also testified that the shell casing he recovered from Pritchard
Street was “consistent” with the shell casing found at the Sunoco and
that they would both “fit in the same gun.” However, the trial court did
not allow an SBI agent to testify as to whether the two casings Officer
Owen recovered were fired from the same weapon. The court ruled
the testimony inadmissible because the SBI agent could not identify
one of the two casings entered into evidence as having her markings
and therefore could not say whether it was the casing she actually test-
ed in the lab. A gun was never introduced into evidence nor connected
to defendant.

Sergeant P.W. Perry obtained a statement from a woman who said
she saw a short, black male about 5’ 4” tall wearing a dark jacket and
jeans leaving Pritchard Street after the gunshot. This description was
never connected to defendant.

About a month later, Detective Barbara Morgan and Sergeant Gary
Bray interviewed Mr. Lindsey at Norfolk General Hospital. Due to his
injuries, Mr. Lindsey’s speech was impaired and the officers could not
hear him, but he was able to make facial expressions and shake his
head. Mr. Lindsey told the officers that it was defendant who had shot
him. Mr. Lindsey made a second consistent statement to the officers the
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following month. He also told the officers he had been at the Sunoco sta-
tion ten minutes before the incident on Pritchard Street and that defend-
ant had shot at him and missed. Detective Morgan testified that “[Mr.
Lindsey] knew exactly what he was talking about.”

Sergeant Bray testified that he has special training in narcotics and
gang investigations. In February 2009, he was the commander of the drug
and gang unit with the Elizabeth City Police Department. Over the years,
he has been involved in hundreds of gang-related investigations, includ-
ing numerous gang-related shootings. Sergeant Bray testified that Bloods
and Crips! are the predominant gangs in Elizabeth City. Sergeant Bray
testified regarding the subsets of the Bloods organization in Elizabeth
City. Sergeant Bray also discussed the rivalries and conflicts between
gangs and their subsets. Sergeant Bray maintains a database of gang
members. The individuals in the database are either self-admitted
gang members or persons who meet certain criteria, including associat-
ing with known gang members, engaging in criminal activity with a gang, or
having tattoos, markings, and clothing consistent with gang membership.
Sergeant Bray discussed the leadership and hierarchy of gangs as well.

As the commander of the drug and gang unit, Sergeant Bray was
required to investigate all “shots-fired” calls in Elizabeth City, including
the shooting on Pritchard Street. Pritchard Street, according to Sergeant
Bray, is not a known gang area. Sergeant Bray testified that the red ban-
dana recovered at H&H was “consistent with” what the Bloods would
wear. H&H is a place where people often congregate after the clubs
close, and has been the scene of numerous shootings, but Detective
Bray did not testify that it was a known gang area. When the State asked
if anyone connected to the events at issue was a known member of a
gang, defense counsel objected. After a lengthy voir dire and arguments
to the trial court, the trial court excluded the State’s proffered evidence
that defendant was a self-admitted gang member, due to a violation of
his juvenile Miranda rights when he made the statement.

Mr. Lindsey testified with difficulty despite the aid of an interpreter
to verbalize his testimony. His testimony was also interrupted numerous
times by objections for leading and the trial court’s reprimands to the
State. At times, the interpreter resorted to the use of a legal pad with
the alphabet written on it, reading each letter and judging Mr. Lindsey’s
response, attempting to spell out the answer. Through the interpreter,
Mr. Lindsey testified that he was at the Sunoco station at Hughes and

1. While the trial transcript uses the spelling “Crypts,” the generally accepted spelling
of this gang’s name is “Crips.”
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Halstead and saw defendant there. He testified that defendant shot at
him at the gas station. Mr. Lindsey testified that after he left the gas
station, he was later shot in the neck. Mr. Lindsey again identified de-
fendant as the shooter at this second location. Mr. Lindsey was unable
to testify as to the street on which the second shooting occurred. Mr.
Lindsey testified that defendant and another individual named “Joey”
then left in a pink car. Joey was the driver. Mr. Lindsey believed defend-
ant shot him because he was in a sexual relationship with defendant’s
aunt. Defendant presented no evidence.

After the jury retired for deliberations, it sent a note to the trial
judge, asking to review the testimony of Detective Morgan and Sergeant
Bray concerning their interview of Mr. Lindsey in the hospital. The jury
also wanted to review the SBI agent’s testimony about the shell casings
and asked if the casings matched. The trial court read the note to coun-
sel for the State and counsel for defendant, and indicated that the court
was going to give Pattern Jury Instruction 101.50, “Duty to Recall the
Evidence.” The trial court then asked counsel whether the court should
tell the jury “that the information that they have requested has already
been presented and is not in a form which can be presented to them, or
just leave it at the instruction?” When the jury was brought in, the court
simply read the instruction.

After further deliberations, the jury found defendant not guilty of at-
tempted first-degree murder, but found defendant guilty of assault with
a deadly weapon with intent to kill inflicting serious injury and assault
with a deadly weapon with intent to kill. Though the State gave notice of
intent to prove several aggravating factors, among them that defendant
committed the crime for the benefit of or at the direction of a criminal
street gang, or with the intent to promote, further, or assist in the crimi-
nal activities of a criminal street gang, the State ultimately did not pur-
sue an aggravated sentence.

[1] Defendant first argues the trial court erred by allowing testimony
from Sergeant Bray regarding gang activity in Elizabeth City. Specifically,
defendant contends the testimony was irrelevant and highly inflammato-
ry when no evidence was presented to the jury that the offense in ques-
tion was gang related. Defendant did not object to the testimony at trial;
thus, the standard of review is plain error. See N.C.R. App. P. 10(a)(4);
see also State v. Rourke, 143 N.C. App. 672, 675, 548 S.E.2d 188, 190, cert.
denied, 354 N.C. 226, 553 S.E.2d 396 (2001).
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“For error to constitute plain error, a defendant must demonstrate
that a fundamental error occurred at trial.” State v. Lawrence, 365 N.C.
506, 518, 723 S.E.2d 326, 334 (2012) (citing State v. Odom, 307 N.C. 655,
660, 300 S.E.2d 375, 378 (1983)). A fundamental error is one where “af-
ter examination of the entire record, the error had a probable impact
on the jury’s finding that the defendant was guilty.” Id. (internal quota-
tion marks omitted). The burden of demonstrating the existence of this
prejudice is on the defendant. Id. at 516, 723 S.E.2d at 333 (citing State
v. Melvin, 364 N.C. 589, 593-94, 707 S.E.2d 629, 632-33 (2010)).

North Carolina courts have long held that membership in an orga-
nization may only be admitted if relevant to the defendant’s guilt. State
v. Privette, __ N.C. App. __, __, 721 S.E.2d 299, 314-15 (excluding mem-
bership in the Bloods as to one defendant), disc. review denied sub
nom. State v. Smith, _ N.C.__ 724 S.E.2d 532 (2012); State v. Freeman,
313 N.C. 539, 548, 330 S.E.2d 465, 473 (1985) (excluding, in part, mem-
bership in the Southern Cross motorcycle gang); State v. Lynch, 279
N.C. 1, 18, 181 S.E.2d 561, 572 (1971) (excluding membership in the
Black Panthers), superseded on other grounds by rule as stated in State
v. Stager, 329 N.C. 278, 316, 406 S.E.2d 876, 898 (1991). The United States
Supreme Court has opined that evidence of gang membership may be
relevant to prove an aggravating factor. Dawson v. Delaware, 503 U.S.
159, 166, 117 L. Ed. 2d 309, 318 (1992). “ ‘Relevant evidence’ means evi-
dence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less
probable than it would be without the evidence.” N.C. Gen. Stat. § 8C-1,
Rule 401 (2011). “[E]vidence that has not been connected to the crime
charged and which [has] no logical tendency to prove any fact in issue
[is] irrelevant and inadmissible.” Privette, _ N.C. App. __, 721 S.E.2d at
314 (second and third alterations in original) (internal quotation marks
omitted). Relevant evidence may also be excluded if “its probative value
is substantially outweighed by the danger of unfair prejudice.” N.C. Gen.
Stat. § 8C-1, Rule 403 (2011).

This Court has recognized that admission of gang-related testimony
tends to be prejudicial: In Privette, we stated that “[t]he only effect of
the trial court’s decision to allow the admission of this evidence was to
depict a ‘violent’ gang subculture of which [the defendant] was a part and
to impermissibly portray [the defendant] as having acted in accordance
with gang-related proclivities.” __ N.C. App. at __, 721 S.E.2d at 314-15.

In this case, Sergeant Bray’s testimony in front of the jury spanned
twenty-nine pages of trial transcript, fifteen of which referenced gangs
or gang-related activity. The words “gang,” “gangster,” “Bloods,” and
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“Crypts [sic]” were used a combined total of ninety-one times. The trial
court erred in allowing this gang-related testimony because it had no
tendency to make any fact of consequence more likely than not. Nor did
this testimony tend to prove an aggravating factor that the crimes were
gang-related. Rather, the motive offered by the State in this case was Mr.
Lindsey’s sexual relationship with defendant’s aunt, not gang violence.
Thus, the State’s proffered evidence that defendant was a self-admitted
gang member, had it been admitted, was neither relevant to the alleged
criminal act nor to the aggravating factor of which the State had given
notice of its intent to show. Therefore, the gang-related testimony was
never “connected to the crime charged” and was thus “irrelevant and
inadmissible.” See Privette, __ N.C. App. __, 721 S.E.2d at 314.

In addition to being irrelevant, the extensive gang-related testimony
carried the danger of unfair prejudice that substantially outweighed its
non-existent probative value. See N.C. Gen. Stat. § 8C-1, Rule 403. While
no one was allowed to testify before the jury that defendant was an ac-
tual gang member, we believe the extensive gang-related testimony per-
mitted the jury to assume that defendant was a gang member and draw
the inference feared in Privette. See Privette, __ N.C. App. at __, 721
S.E.2d at 314-15. Therefore, we hold that this testimony was errone-
ously admitted.

Having concluded that the admission of the gang-related testimony
was error, we must decide whether the error rises to the level of plain
error. We have not found plain error in admitting gang-related testimo-
ny where other sufficient evidence tends to implicate the defendant in
the crime. State v. Dean, 196 N.C. App. 180, 195, 674 S.E.2d 453, 463-64
(finding no plain error where witnesses’ testimonies, though contradic-
tory, tended to place the defendant at the scene of the shooting and fir-
ing the gun in question), appeal dismissed and disc. review denied, 363
N.C. 376, 679 S.E.2d 139 (2009); State v. Hightower, 168 N.C. App. 661,
667, 609 S.E.2d 235, 239 (finding no plain error where “numerous eyewit-
nesses” provided “overwhelming evidence” of defendant’s guilt), disc.
review denied, 359 N.C. 639, 614 S.E.2d 553 (2005).

In this case, however, only one eyewitness, Mr. Lindsey, implicat-
ed defendant in the commission of the crime. Mr. Lindsey’s testimony
was halting, awkward, and incomprehensible at times due to his physi-
cal disability.2 Mr. Lindsey’s interpreter often resorted to asking him to

2. That Mr. Lindsey’s speech is impaired due to the crimes defendant is alleged to
have committed against Mr. Lindsey is a fact not lost on this Court. However, that fact does
not mitigate the erroneous admission of inadmissible evidence.
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spell what he was attempting to convey by going through each letter of
the alphabet and asking, “A? No. B? No. C? No. D? No. . . .” Frequently
when asked a question, the transcript indicates Mr. Lindsey attempted
to respond, but the interpreter was presumably unable to understand
Mr. Lindsey and so said nothing. And while Detective Morgan testified
that Mr. Lindsey told her that defendant was the shooter and was con-
sistent in this statement, such testimony was merely corroborative of
Mr. Lindsey and was not substantive evidence that defendant was the
shooter. See State v. Gell, 351 N.C. 192, 204, 524 S.E.2d 332, 340 (“It is
well established that a witness’[s] prior consistent statements may be
admitted to corroborate the witness’[s] sworn trial testimony but prior
statements admitted for corroborative purposes may not be used as sub-
stantive evidence.”), cert. denied, 531 U.S. 867, 148 L. Ed. 2d 110 (2000).
In fact, Detective Morgan'’s testimony may also be construed as improp-
er vouching for Mr. Lindsey’s account.

Additionally, no evidence apart from Mr. Lindsey’s testimony was
introduced linking defendant to the scene of either crime. No evidence
was introduced linking defendant to a nine-millimeter firearm or even
linking the two nine-millimeter shell casings to the same firearm. And
no evidence was introduced linking defendant to the red bandana found
at the scene.

The State argues, citing State v. Gayton, 185 N.C. App. 122, 126, 648
S.E.2d 275, 279 (2007), that ignoring all evidence related to gangs and
gang activity, the unchallenged evidence presented by the State at trial
showed that defendant shot at Mr. Lindsey at the Sunoco gas station on
22 February 2009, and later shot Mr. Lindsey in the neck while he was
walking on Pritchard Street that same night. However, the State’s evi-
dence may be challenged by cross-examination of its witnesses. State
v. Smith, 290 N.C. 148, 168, 226 S.E.2d 10, 22, cert. denied, 429 U.S. 932,
50 L. Ed. 2d 301 (1976).

In this case, defendant cross-examined Mr. Lindsey, pointing out that
Mr. Lindsey had to leave a club on the evening of the shooting because of
an altercation, suggesting someone other than defendant may have had a
motive to commit the crime. Defendant also questioned Mr. Lindsey about
his prior convictions, challenging his credibility. See N.C. Gen. Stat. § 8C-1,
Rule 609(a) (2011). Therefore, the evidence that defendant committed the
crime was not “unchallenged.”

In view of the entire record, we hold the admission of extensive
gang-related testimony “had a probable impact on the jury’s finding that
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defendant was guilty,” see Lawrence, 365 N.C. at 518, 723 S.E.2d at 334,
and thus constitutes plain error.

[2] Defendant next argues the trial court erred when it failed to exercise its
discretion in denying the jury’s request to review testimony. Specifically,
defendant argues the statement made by the trial court to counsel indi-
cates the trial court believed that “it either did not have the ability to
produce a transcript or that a transcript simply was not available.”

N.C.G.S. § 15A-1233 concerns the “[r]eview of testimony” and “use
of evidence by the jury.” N.C. Gen. Stat. § 15A-1233 (2011). It provides:

If the jury after retiring for deliberation requests a review
of certain testimony or other evidence, the jurors must be
conducted to the courtroom. The judge in his discretion,
after notice to the prosecutor and defendant, may direct
that requested parts of the testimony be read to the jury
and may permit the jury to reexamine in open court the re-
quested materials admitted into evidence. In his discretion
the judge may also have the jury review other evidence
relating to the same factual issue so as not to give undue
prominence to the evidence requested.

Id. The statute imposes a duty upon a trial court to “exercise its discre-
tion in determining whether to permit requested evidence to be read
to or examined by the jury together with other evidence relating to the
same factual issue.” State v. Ashe, 314 N.C. 28, 34, 331 S.E.2d 652, 656
(1985). If a trial court fails in its duty “by denying the jury’s request to
review the transcript upon the ground that the trial court has no power
to grant the motion in its discretion, the ruling is reviewable, and the al-
leged error is preserved by law even when the defendant fails to object.”
State v. Starr, 365 N.C. 314, 317, 718 S.E.2d 362, 365 (2011) (internal
quotation marks omitted). Our appellate courts will find error “when
the trial court refuses to exercise its discretion in the erroneous belief
that it has no discretion as to the question presented.” State v. Lang, 301
N.C. 508, 510, 272 S.E.2d 123, 125 (1980). It is “the well-settled rule that
a trial court does not exercise its discretion when, as evidenced by its
response, it believes it cannot comply with the jury’s transcript request.”
Starr, 365 N.C. at 318, 718 S.E.2d at 366. In these cases, “the court’s ad-
ditional instruction that the jurors rely on their memory will not render
the response discretionary.” Id. at 318-19, 718 S.E.2d at 366.

3. A trial court may avoid this situation altogether and simply state, “In the exercise
of my discretion, I deny the request,” and instruct the jury to rely on its own recollection.
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If the trial court fails to exercise its discretion, the defendant then
has the burden to show “that he has been prejudiced by the trial court’s
error . ...” Id. at 319, 718 S.E.2d at 366. This prejudice may be shown
by demonstrating “a reasonable possibility that, had the error in ques-
tion not been committed, a different result would have been reached at
the trial out of which the appeal arises.” N.C. Gen. Stat. § 15A-1443(a)
(2011). Often this will take the form of showing the requested testimony
“was material to the determination of [the] defendant’s guilt or inno-
cence,” Lang, 301 N.C. at 511, 272 S.E.2d at 125, or showing “such testi-
mony or evidence ‘involved issues of some confusion and contradiction’
[for the jury.]” State v. Johnson, 164 N.C. App. 1, 20, 595 S.E.2d 176, 187
(citing State v. Johnson, 346 N.C. 119, 126, 484 S.E.2d 372, 377 (1997)),
appeal dismissed and disc. review denied, 359 N.C. 194, 607 S.E.2d
658-59 (2004).

In this case, after the jury retired to deliberate, it sent a note to the
trial court:

The Court: All right. Ladies and gentlemen, I have re-
ceived a note from the jurors. It reads, [‘C]lan we see or
hear the testimony from Officer Morgan and Sargent [sic]
Bray about when they questioned [Mr. Lindsey] at the
hospital and the S.B.I. testimony about the bullet casings?
Did they match?[’]

Give me just a minute. I am going to bring the jury
back in and read to them 101.50, duty to recall the evi-
dence. [‘]It is your duty to recall and consider all of the
evidence introduced during this trial. If your recollection
of the evidence differs from that from which the attorneys
argued to you, you should be guided by your own recol-
lection in your deliberations.[’]

Anything from the State?
[The State]: No, sir.
The Court: Anything from the Defendant?

[Defendant]: No, sir. Judge.

See Starr, 365 N.C. at 319, 718 S.E.2d at 366 (citing 1 Super. Court Subcomm., Bench Book
Comm. & N.C. Conf. of Super. Court Judges, North Carolina Trial Judges’ Bench Book
§ III, ch. 38, at 2 (Inst. of Gov’t, Chapel Hill, N.C., 3d ed. 1999)).
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The Court: Should I tell them that the information that
they have requested has already been presented and is not
in a form which can be presented to them or just leave it
at the instruction?

[The State]: I think I would probably want to know — to
just explain why it’s not available. I mean, I don’t know if
we could do it. We would have to do a transcript and it will
take too long,.

The Court: Well, I am just going to read the instruction.
[Defendant]: The instruction, Judge.

The Court: All right. That’s what I am going to do. Will you
bring the jury in?

The jury was returned to the courtroom and the trial court addressed them:

The Court: Ladies and gentlemen, I have received your
question and/or questions. I instruction [sic] you that it is
your duty to recall the evidence and consider all of the
evidence that’s been introduced during this trial. If your
recollection of the evidence differs from that from which
the attorneys argued to you, you should be guided by your
own recollection in your deliberations.

I instruct you that you may now return to the jury
room to continue your deliberations.

Here the trial court indicated on the record that the requested in-
formation was “not in a form which can be presented to [the jury.]” This
statement concerning the jury’s request is indistinguishable from other
cases where we have found error. See, e.g., Starr, 365 N.C. at 317-19,
718 S.E.2d at 365-66 (holding the trial court’s statement, “we don’t have
the capability . . . so we cannot provide you with that,” an erroneous
failure to exercise discretion); State v. Barrow, 350 N.C. 640, 647, 517
S.E.2d 374, 378 (1999) (holding as erroneous the statement by the trial
court that it “doesn’t have the ability to now present to you the transcrip-
tion of what was said during the course of the trial”); Ashe, 314 N.C.
at 35, 331 S.E.2d at 656 (holding that it was error for the trial court to
respond to the jury’s request simply by saying “[t]here is no transcript
at this point”); Lang, 301 N.C. at 510-11, 272 S.E.2d at 125 (holding the
trial court’s answer that “the transcript is not available to the jury” was
a failure to exercise discretion and was erroneous as a matter of law).
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In this case, the statement by the trial court demonstrated a belief that
it was not capable of complying with the jury’s transcript request. See
Starr, 365 N.C. at 318, 718 S.E.2d at 366. Therefore, we hold the trial
court failed in its statutory duty to exercise discretion in responding to
the jury’s request.

We must now determine whether this error prejudiced defendant.
The evidence the jury asked to review concerned Detective Morgan and
Sergeant Bray’s interviews with Mr. Lindsey in the hospital. Through
this testimony, the State presented its version of what happened to Mr.
Lindsey on the night of the shooting. With both Detective Morgan and
Sergeant Bray, the trial court sustained objections to questions about
whether Mr. Lindsey identified defendant as the shooter. However,
Detective Morgan later volunteered Mr. Lindsey’s identification of de-
fendant as the shooter in response to another question. The State used
the testimony of Detective Morgan and Sergeant Bray to offer a more
direct account of what allegedly occurred than Mr. Lindsey was able to
give in court. The testimony was also used to portray Mr. Lindsey as giv-
ing consistent statements as to who shot him and where.

The jury also asked to review the testimony by the SBI agent con-
cerning the fired shell casings and specifically inquired whether the shell
casings matched. While Officer Owen testified the shell casing he recov-
ered from Pritchard Street was “consistent” with the shell casing found
at the Sunoco and that they would both “fit in the same gun,” the trial
court did not allow the SBI agent to testify as to whether the two casings
Officer Owen recovered were fired from the same weapon.

Both areas of testimony requested by the jury likely involved issues
of “confusion and contradiction” in its deliberations. See Johnson, 164
N.C. App. at 20, 595 S.E.2d at 187. That during both Detective Morgan
and Sergeant Bray’s testimony, the trial court sustained objections to the
question of whom did Mr. Lindsey identify as the shooter, yet Detective
Morgan later gave the information in the answer to a separate question,
possibly created issues of confusion with the jury. Due to his disability,
Mr. Lindsey’s own testimony may have created the same issues of confu-
sion and contradiction with the jury. And the jury was plainly confused
by the testimony of the SBI agent, as noted by its question of whether
the shell casings matched.

These issues were also likely “material to the determination of de-
fendant’s guilt or innocence.” See Lang, 301 N.C. at 511, 272 S.E.2d at
125. Confusion over the identification of defendant as the shooter cer-
tainly bears on his guilt or innocence. Confusion over whether the shell
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casings were fired from the same gun would likely influence the jury’s
deliberations concerning whether the same individual committed both
assaults. Therefore, we hold the trial court’s failure to exercise discre-
tion in this case was prejudicial to defendant.

Because of the aforementioned errors, we vacate the judgment of
the trial court and remand for a new trial. As defendant is entitled to a
new trial, we decline to address the remaining issue defendant raised
on appeal.

New Trial.
Judges STROUD and HUNTER, JR. concur.

STATE OF NORTH CAROLINA
V.
NAJEE JAMES, DEFENDANT

No. COA12-1089
Filed 19 March 2013

1. Kidnapping—second-degree—sufficient evidence—acting
in concert
The trial court did not err in a second-degree kidnapping case
by denying defendant’s motion to dismiss. There was sufficient evi-
dence that defendant acted in concert with his cousin to perpetrate
the charged crimes and was not merely present.

2. Robbery—with a dangerous weapon—sufficient evidence—
use of a firearm
The trial court did not err in a robbery with a dangerous weapon
case by denying defendant’s motion to dismiss. There was sufficient
evidence that defendant or his cousin used a firearm to induce one
of the victims to give up her purse.

3. Appeal and Error—preservation of issues—juror’s inappro-
priate comment

Defendant’s argument that the trial court abused its discretion

in a second-degree kidnapping and robbery with a dangerous weap-

on case by failing to dismiss a juror after he made an inappropriate
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comment outside of the jury room after deliberations had started
was not preserved for appellate review and was dismissed.

4. Sentencing—failure to comnsider mitigating factors—pre-
sumptive range

The trial court did not err or abuse its discretion by failing to con-
sider evidence supporting the mitigating factors of age, immaturity
or limited mental capacity when sentencing defendant. Defendant
was sentenced within the presumptive range for each conviction.

5. Appeal and Error—insufficient record on appeal—ineffective
assistance of counsel—dismissed without prejudice
The evidence in the record on appeal was insufficient to support
defendant’s claim that he received ineffective assistance of counsel
when his trial counsel failed to procure the assistance of an expert
psychologist. The claim was dismissed without prejudice to defend-
ant’s right to reassert it through a motion for appropriate relief.

Appeal by defendant from judgments entered 11 January 2012 by
Judge Stuart Albright in Superior Court, Guilford County. Heard in the
Court of Appeals 28 February 2013.

Attorney General Roy A. Cooper, 111 by Assistant Attorney General
Ward Zimmerman, for the State.

Unti & Lumsden LLP by Sharon L. Smith, for defendant-appellant.

STROUD, Judge.

Najee James (“defendant”) appeals from judgments entered on
11 January 2012. He argues that the trial court erred in denying his mo-
tion to dismiss the charges against him because there was insufficient
evidence that he acted in concert with Ray Stimpson, defendant’s cous-
in, to commit armed robbery and kidnapping, as well as insufficient
evidence as to one of the counts of armed robbery. Defendant further
argues that the trial court erred in not dismissing a juror who made an
inappropriate remark during deliberations and in not making findings
as to a proposed mitigating factor. Defendant finally contends that he
received ineffective assistance of counsel. For the following reasons,
we find no error at defendant’s trial and dismiss his ineffective assis-
tance claim without prejudice.
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I. Background

On 28 January 2010, Sara Gallman, Tim Herberg, and Kiri Jefferson
were at a nightclub in downtown Greensboro. All three were students at
University of North Carolina-Greensboro. They left the club around mid-
night and walked back toward Ms. Gallman’s car in a nearby parking lot.
As they walked through the lot, Mr. Herberg noticed two people standing
at the far end of the lot. When the students approached Ms. Gallman’s
car, one of the individuals, later identified as Stimpson, walked up to
the students, drew a handgun, and cocked it. He ordered the students
into the car and demanded that they turn over their phones, wallets, and
purses. Ms. Gallman got in the driver’s seat, Mr. Herberg was in the front
passenger’s seat, and Ms. Jefferson went in the back seat. Defendant and
Stimpson got into the back seat with Ms. Jefferson between them. As he
was getting into the car, defendant shoved Ms. Jefferson to the ground
and held her down until Stimpson told him to stop.

After everyone was in the car, Stimpson ordered Ms. Gallman to
drive to an ATM. Stimpson threatened to hurt Ms. Jefferson if they did
not follow his instructions. Ms. Gallman turned out of the parking lot
onto a one-way street going the wrong direction. A police officer on pa-
trol in an unmarked vehicle noticed the car and turned on his emergency
lights. Stimpson ordered Ms. Gallman not to stop, so she drove around
the unmarked car and ran several red lights. After several blocks, Ms.
Gallman stopped and defendant and Stimpson jumped out of the car
and fled on foot. Both were apprehended shortly thereafter. When de-
fendant was apprehended, the police discovered Ms. Jefferson’s purse
in his pocket. Police recovered a gun from underneath the porch where
they discovered Stimpson.

Defendant was indicted on three counts of second-degree kidnap-
ping and three counts of robbery with a dangerous weapon. Defendant
pleaded not guilty and proceeded to jury trial. The jury returned ver-
dicts of guilty on all counts. The trial court sentenced him to consecu-
tive terms of 64 to 86 months confinement for each of the three robbery
convictions and a consecutive term of 24 to 38 months confinement for
the three consolidated kidnapping convictions. Defendant gave oral no-
tice of appeal in open court.

II. Motion to Dismiss

Defendant first argues that the trial court erred in denying his mo-
tion to dismiss all of the charges against defendant because there was
insufficient evidence that he acted in concert with his cousin. Defendant
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further argues that the trial court erred in denying his motion to dismiss
the charge of armed robbery as to Ms. Jefferson because there was in-
sufficient evidence that he induced the victim to part with her property
by use of a dangerous weapon.

A. Standard of Review

The standard of review for a motion to dismiss is well
known. A defendant’s motion to dismiss should be denied
if there is substantial evidence of: (1) each essential ele-
ment of the offense charged, and (2) of defendant’s being
the perpetrator of the charged offense. Substantial evi-
dence is relevant evidence that a reasonable mind might
accept as adequate to support a conclusion. The Court
must consider the evidence in the light most favorable to
the State and the State is entitled to every reasonable in-
ference to be drawn from that evidence.

State v. Lopez, ___ N.C. App. ___, , 7123 S.E.2d 164, 171-72, disc. rev.
denied, ___ N.C. ___, 726 S.E.2d 850 (2012).

B. Acting in Concert

[1] Defendant first argues that the trial court erred in denying his
motion to dismiss because there was insufficient evidence that he
acted in concert with his cousin to perpetrate the charged crimes.
Defendant contends that the evidence showed that he was merely
present at the scene.

The mere presence of the defendant at the scene of the
crime, even though he is in sympathy with the criminal
act and does nothing to prevent its commission, does not
make him guilty of the offense. To support a conviction,
the State’s evidence must be sufficient to support a finding
that the defendant was present, actually or constructively,
with the intent to aid the perpetrators in the commission
of the offense should his assistance become necessary and
that such intent was communicated to the actual perpetra-
tors. The communication or intent to aid, if needed, does
not have to be shown by express words of the defendant
but may be inferred from his actions and from his relation
to the actual perpetrators.

State v. Sanders, 288 N.C. 285, 290-91, 218 S.E.2d 352, 357 (1975) (cita-
tions omitted), cert. denied, 423 U.S. 1091, 47 L.Ed. 2d 102 (1976).
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It is undisputed that defendant was actually present at the scene of
the crime. Further, the evidence here supports a reasonable conclusion
that defendant was not only present with intent to aid, but that he actu-
ally aided in the kidnapping and robbery. “[C]oncert of action may . . . be
shown by circumstances accompanying the unlawful act and conduct of
the defendant subsequent thereto.” State v. Westbrook, 279 N.C. 18, 42,
181 S.E.2d 572, 586 (1971), death penalty vacated sub nom, Westbrook
v. North Carolina, 408 U.S. 939, 33 L.Ed. 2d 761 (1972).

Defendant was waiting in the parking lot with his cousin when the
students walked by. He and his cousin went separate directions while
his cousin brandished the gun. They then both approached the car as his
cousin forced the students into the car at gunpoint. One of the students
testified that while the police were chasing the car defendant would also
yell at them to keep driving. Additionally, Ms. Jefferson testified that
defendant was pushing her to the floor of the backseat until his cousin
told him to stop. When the car eventually stopped, defendant fled from
the police and took Ms. Jefferson’s purse with him.!

This evidence, taken in the light most favorable to the State, sup-
ports a reasonable conclusion that defendant acted in concert with his
cousin and was not “merely present.” Defendant argues that there was
evidence that his cousin pressured him into participating and that he
was high on cocaine during the entire transaction. Indeed, his cousin
told police that defendant had nothing to do with it. All of these issues,
however, are “contradictions and discrepancies . . . for the jury to re-
solve and do not warrant dismissal.” State v. Hill, 365 N.C. 273, 275, 715
S.E.2d 841, 843 (2011) (citation and quotation marks omitted).

C. Armed Robbery

[2] Defendant also argues that there was insufficient evidence that he
or his cousin used a firearm to induce Ms. Jefferson to give up her purse
and therefore the trial court should have granted his motion to dismiss
as to that charge. We find defendant’s argument unconvincing.

Armed robbery is defined as the taking of the personal
property of another in his presence or from his person
without his consent by endangering or threatening his
life with a firearm or other deadly weapon with the taker

1. We note that “evidence of flight does not create a presumption of guilt but is only
some evidence of guilt which may be considered with the other facts and circumstances
in the case in determining guilt.” State v. Stitt, 201 N.C. App. 233, 251, 689 S.E.2d 539, 553
(2009) (citation and quotation marks omitted), disc. rev. denied, 364 N.C. 246, 699 S.E.2d
920 (2010).
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knowing that he is not entitled to the property and the
taker intending to permanently deprive the owner of
the property. To be found guilty of robbery with a danger-
ous weapon, the defendant’s threatened use or use of a
dangerous weapon must precede or be concomitant with
the taking, or be so joined by time and circumstances
with the taking as to be part of one continuous transac-
tion. Where a continuous transaction occurs, the tempo-
ral order of the threat or use of a dangerous weapon and
the taking is immaterial.

Stitt, 201 N.C. App. at 249, 689 S.E.2d at 552 (citations, quotation marks,
and brackets omitted) (emphasis added).

Defendant, citing State v. Richardson, 308 N.C. 470, 302 S.E.2d 799
(1983), contends that there was insufficient evidence that defendant
used force concomitantly with his taking of Ms. Jefferson’s belongings
because the evidence showed that she dropped her purse when she
“got into the car, and therefore did not have anything to turn over when
Stimpson ordered the students to give up their belongings.”

In Richardson, the Supreme Court held that there was insufficient
evidence of armed robbery because the alleged victim threw his bag at
the defendant during an altercation between the two of them, and then
when he went to retrieve it defendant threatened him. Richardson, 308
N.C. at 472-73, 477, 302 S.E.2d at 801-02, 803-04. The present case is dis-
tinguishable from Richardson, however, because

[t]he evidence [in Richardson] conclusively showed that
the defendant had no intent at that time to deprive the
victim of his property and did not at that time “take”
the property from him. It was only later after the victim
had left the scene that the defendant went through the duf-
fle bag and discovered the wallet. At that time, well after
his use of a dangerous weapon, he first formed the intent
to permanently deprive the owner of his property.

State v. Hope, 317 N.C. 302, 307, 345 S.E.2d 361, 364 (1986). Thus, in
Richardson, the taking was not concomitant with use of a deadly weapon.

Here, by contrast, Ms. Jefferson dropped her purse in the car only
after she was forced into the backseat at gunpoint. Stimpson ordered
Ms. Jefferson to find the items they wanted and she handed over the
belongings of Mr. Herberg and Ms. Gallman. There was no evidence that
defendant directly took Ms. Jefferson’s purse from her person. When he
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was apprehended, however, the police discovered Ms. Jefferson’s purse
in defendant’s pocket. The only logical inference from this evidence
was that defendant took the purse and carried it away from the vehicle,
which Ms. Jefferson was forced into at gunpoint. The kidnapping and
the robbery were all part of one continuous transaction that began when
Stimpson pointed a gun at the students and continued through the re-
moval of the students’ property from the car. Therefore, “the temporal
order of the threat or use of a dangerous weapon and the taking is im-
material.” Stitt, 201 N.C. App. at 249, 689 S.E.2d at 552.

We hold that the evidence, taken in the light most favorable to the
State, was sufficient to support a reasonable conclusion that defendant
took Ms. Jefferson’s purse from her presence after his cousin threatened
her with a firearm. Therefore, the trial court did not err in denying defend-
ant’s motion to dismiss this charge.

III. Juror Misconduct

[3] Defendant next argues that the trial court “grossly abused its discre-
tion” in failing to dismiss a juror after he made an inappropriate com-
ment outside of the jury room after deliberations had started.

As the jurors were exiting the jury room for a break, juror 1 stated
something to the effect of “Maybe I should bring my gun so that every-
one feels what it would feel like, and I've got it in my car.” Juror 10 noti-
fied the bailiffs about the statement. The trial court called juror 10 into
the courtroom and asked him about the statement and whether he felt
that he could remain fair and impartial. Juror 10 indicated that he could
and the trial court so found, without objection. Juror 10 also mentioned
that he thought juror 6 may also have overheard the comment. Next, the
trial court called juror 6 into the courtroom and asked him whether he
had overheard any inappropriate comments outside of the jury room.
He said that he had not heard any such comments.

Finally, the trial court called juror 1 into the courtroom to ask him
about the comment. The juror admitted making the comment and that
he was responding to something that had been mentioned in delibera-
tions. The trial court reiterated its instructions not to discuss the case
or anything relating to the case outside of the jury room. The trial court
then asked whether juror 1 felt that he could remain fair and impartial.
Juror 1 said that he could, and the trial court so found, again without
objection. After juror 1 returned to the jury room, the trial court made its
findings of fact and concluded that the comments did not affect the abil-
ity of the jury to render a fair and impartial verdict. Defendant did not
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object either to the findings or to the conclusion. Defendant also made
no motion for a mistrial.

Both defendant and the State briefed this issue under the plain er-
ror standard. Defendant argues that the possibility of a biased juror im-
plicates his right to due process. “It is well settled that an error, even
one of constitutional magnitude, that defendant does not bring to the
trial court’s attention is waived and will not be considered on appeal.”
State v. Wiley, 355 N.C. 592, 615, 565 S.E.2d 22, 39 (2002), cert. denied,
537 U.S. 1117, 154 L.Ed. 2d 795 (2003). Moreover, “plain error review
in North Carolina is normally limited to instructional and evidentiary
error.” State v. Lawrence, ___N.C. ___, 723 S.E.2d 326, 333 (2012)
(citation omitted).

Defendant did not move for a mistrial after the trial court’s inves-
tigation into the juror’s conduct, nor did he object to any of the court’s
findings or conclusions. The alleged error does not concern either evi-
dence or jury instructions. Defendant points to no case holding that this
kind of error is automatically preserved. Therefore, this issue has not
been properly preserved for our review and we do not address it.

IV. Sentencing

[4] Defendant further argues that the trial court erred and abused its
discretion in failing to consider evidence supporting the mitigating fac-
tor of age, immaturity or limited mental capacity. Defendant concedes
that he was sentenced within the presumptive range for each conviction.
“Since the court may, in its discretion, sentence defendant within the
presumptive range without making findings regarding proposed mitigat-
ing factors, this Court has found no error in the failure to make such
findings.” State v. Allah, 168 N.C. App. 190, 197, 607 S.E.2d 311, 316 (cita-
tion and quotation marks omitted), disc. rev. denied, ___ N.C. ___, 618
S.E.2d 232 (2005. Because defendant “was sentenced for all offenses in
the presumptive range, the trial court did not err in failing to make find-
ings as to [the] mitigating factor[]” of age, immaturity or limited mental
capacity. Id.

V. Ineffective Assistance of Counsel

[6] Finally, defendant argues that he received ineffective assistance of
counsel when his trial counsel failed to procure the assistance of an ex-
pert psychologist even after the trial court granted his motion for funds
to do so. Nevertheless, defendant contends that the record on appeal is
insufficient to determine whether he was prejudiced by the alleged fail-
ure because there is no evidence regarding what such an expert might
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have said, why the trial counsel did not procure the help of the expert,
or how such evidence would have impacted his ability to suppress state-
ments he made to police.

Ineffective assistance of counsel claims brought on direct
review will be decided on the merits when the cold record
reveals that no further investigation is required, i.e., claims
that may be developed and argued without such ancillary
procedures as the appointment of investigators or an evi-
dentiary hearing. Therefore, on direct appeal we must de-
termine if these ineffective assistance of counsel claims
have been prematurely brought. If so, we must dismiss
those claims without prejudice to the defendant’s right to
reassert them during a subsequent motion for appropriate
relief proceeding.

State v. Campbell, 359 N.C. 644, 691, 617 S.E.2d 1, 30 (2005) (citations,
quotation marks, and brackets omitted), cert. denied, 547 U.S. 1073, 164
L.Ed. 2d 523 (2006).

Defendant argues that he received ineffective assistance of counsel,
yet concedes that the evidence in the record on appeal is insufficient
to support such a claim. Thus, defendant effectively concedes that his
ineffective assistance claim was brought prematurely. Accordingly, we
dismiss this claim without prejudice to his right to reassert it through a
motion for appropriate relief. See id.

VI. Conclusion

We hold that the trial court did not err in denying defendant’s motion
to dismiss as to any of the charges. We further hold that the trial court
did not err in sentencing defendant within the presumptive range for all
of his convictions without addressing the proposed mitigating factors.
We did not address defendant’s arguments concerning juror misconduct
because he failed to preserve that issue for our review and we dismiss
his ineffective assistance claim without prejudice.

NO ERROR, in part; DISMISSED, in part.
Judges STEPHENS and DILLON concur.
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1. Evidence—hearsay—prior testimony—confrontation rights
not violated

The trial court did not err in a first-degree murder, attempted
robbery with a dangerous weapon, and felony breaking and enter-
ing case by admitting into evidence a witness’s prior testimony from
defendant’s Alford plea hearing under N.C.G.S. § 8C-1, Rule 804(b)
(1), and defendant’s confrontation rights were not violated.

2. Evidence—steak knife—relevant—not unduly prejudicial

The trial court did not err in a first-degree murder, attempted
robbery with a dangerous weapon, and felony breaking and enter-
ing case by admitting into evidence a steak knife. The knife was
relevant under N.C.G.S. § 8C-1, Rule 401 and not unduly prejudicial
under N.C.G.S. § 8C-1, Rule 403.

3. Confessions and Incriminating Statements—motion to
suppress—voluntary statements to spouse while incarcerated

The trial court did not err in a first-degree murder, attempted
robbery with a dangerous weapon, and felony breaking and enter-
ing case by denying defendant’s motion to suppress the statements
he made to his wife while defendant was incarcerated at various
correctional facilities due to an unrelated conviction. Defendant’s
confession to his wife was voluntarily made, and thus, admissible
at trial.

Judge HUNTER, Jr., Robert N. concurring in result only.

Appeal by defendant from judgments entered 2 May 2011 by Judge
Wayland J. Sermons, Jr. in Martin County Superior Court. Heard in the
Court of Appeals 24 October 2012.

Attorney General Roy Cooper, by Special Deputy Attorneys General
Steven M. Arbogast and William P. Hart, Sr., for the State.

Appellate Defender Staples S. Hughes, by Assistant Appellate
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Defender Barbara S. Blackman, for defendant-appellant.
CALABRIA, Judge.

Mickey Vonrice Rollins (“defendant”) appeals from judgments en-
tered upon jury verdicts finding him guilty of first degree murder, at-
tempted robbery with a dangerous weapon, and felony breaking and
entering. We find no error.

1. Factual and Procedural Background

On 11 June 2002, eighty-eight-year-old Harriet Brown Roberson
Highsmith (“Highsmith”) was discovered dead in her home in
Robersonville, North Carolina. Highsmith’s front door was found ajar,
with her keys still in the lock. She had been stabbed twelve times in her
neck, chest and stomach. The stab wounds had a blunt edge and a sharp
edge, consistent with a knife. Although Highsmith’s undergarments
were pulled down to her thighs, there was no evidence of sexual assault.

Defendant was identified by law enforcement as a person of inter-
est because he was in the area of Highsmith’s home at the time of the
murder. On 12 June 2003, defendant was voluntarily interviewed by the
Robersonville Police Department (“RPD”) in connection with the mur-
der. During the interview, defendant admitted to being in Highsmith’s
neighborhood on the day of the murder. He stated that he had had an
argument with his wife and spent the day at the home of his aunt, Mary
Durham (“Durham”). Durham lived next door to Highsmith.

In March 2003, defendant confessed to his wife, Tolvi Rollins
(“Tolvi™), that he had murdered Highsmith. He warned Tolvi not to share
this information with anyone else. In October 2003, Tolvi contacted
RPD Chief Darrell Knox and told him that she had information about
Highsmith’s murder. On 14 October 2003, Tolvi met with Agent Walter
Brown (“Agent Brown”) of the State Bureau of Investigation and provid-
ed him with details of Highsmith’s murder which were consistent with
the evidence found at the crime scene.

At the time Tolvi met with Agent Brown, defendant was incarcer-
ated on unrelated charges. Tolvi agreed to wear a recording device and
visit defendant in prison. Over the next two months, Tolvi visited de-
fendant on five occasions. At each visit, defendant discussed details of
the murder. According to the recordings and summaries provided by
Tolvi, defendant entered Highsmith’s home through an open door. When
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Highsmith saw defendant, he decided to kill her because he would be
“looking at 30 years” if Highsmith contacted law enforcement. Defendant
told Tolvi that he stabbed Highsmith “about twelve or thirteen times”
with two different knives. Defendant claimed he had attempted to make
the murder look like a sexual assault in order to “throw the cops off.”

On 2 February 2004, defendant was indicted for first degree mur-
der, robbery with a dangerous weapon, felony breaking and entering,
and first degree kidnapping. Agent Brown continued to investigate the
murder and interviewed several inmates who were incarcerated with
defendant. Based upon interviews with inmate Harris Ford (“Ford”),
law enforcement searched a field near the Andrews Terrace projects
(“Andrews Terrace”) in Robersonville on 4 October 2006. The search
uncovered a black-handled steak knife.

Prior to trial, defendant filed a motion to suppress the statements he
made to Tolvi regarding Highsmith’s murder while he was incarcerated.
After a hearing, the trial court entered an order denying defendant’s mo-
tion on 19 August 2005.

On 6 October 2006, defendant entered an Alford plea to the offense
of first degree murder, reserving his right to appeal the denial of his
motion to suppress. Durham testified at defendant’s plea hearing in
order to establish a factual basis for his plea. She testified that defen-
dant had approached her house shortly after 4:00 p.m. on the day of the
murder. Durham and defendant talked on her porch for a few minutes,
and then defendant left to make a phone call. Defendant walked in the
direction of Highsmith’s house. A short time later, defendant returned
to Durham’s porch and asked for a glass of water. Defendant again left
Durham’s house, and “five or ten minutes” later, Durham saw him stand-
ing by a fence at the back of Highsmith’s property.

Defendant appealed the denial of his motion to suppress his state-
ments to Tolvi to this Court. On 8 March 2008, the Court issued an opin-
ion reversing the trial court’s denial of defendant’s motion and granting
defendant a new trial. State v. Rollins, 189 N.C. App. 248, 658 S.E.2d
43 (2008)(“Rollins I”). The Rollins I Court held that defendant’s state-
ments to Tolvi were protected by the marital privilege. Id. at 260, 658
S.E.2d at 50-51.

The State petitioned our Supreme Court for discretionary review,
which was granted on 26 August 2008. On 1 May 2009, the Court issued
an opinion reversing the opinion of this Court. State v. Rollins, 363 N.C.
232, 675 S.E.2d 334 (2009)(“Rollins II"). The Rollins II Court held that
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defendant’s statements to Tolvi were not protected by the marital privi-
lege because defendant had no reasonable expectation of privacy in the
conversations he had with his wife while in prison. Id. at 241, 675 S.E.2d
at 340. The Court remanded the case to this Court for consideration of
defendant’s remaining assignments of error which had not been previ-
ously addressed in Rollins I. Id.

On remand, this Court issued an opinion which again granted defen-
dant anew trial. State v. Rollins, 200 N.C. App. 105, 682 S.E.2d 411 (2009)
(“Rollins III"). The Rollins III Court held that the trial court failed to
make necessary findings on the voluntariness of defendant’s statements
to Tolvi when it denied his motion to suppress. Id. at 112, 682 S.E.2d at
416. Defendant’s case was remanded for a new suppression hearing. Id.

After the new suppression hearing, the trial court entered an or-
der which again denied defendant’s motion to suppress his statements
to Tolvi on 19 July 2010. Defendant’s case then proceeded to trial.
Beginning 25 April 2011, defendant was tried by a jury in Martin County
Superior Court.

At trial, the court admitted, over defendant’s objection, testimony
by Agent Brown that he had interviewed defendant’s fellow inmates dur-
ing the course of his investigation. Agent Brown specifically noted that
he had met several times with Ford, and that as a result of those con-
versations, he conducted a search in a field near Andrews Terrace and
discovered a black-handled steak knife. The trial court overruled defend-
ant’s Confrontation Clause and relevance objections to Agent Brown’s
testimony and the knife.

Durham was called to testify at trial. However, prior to her testimo-
ny, the parties conducted a voir dire examination during which Durham
stated that she could not currently identify defendant, that she did not
remember knowing Highsmith, that she did not remember the events of
the day of the murder, and that she could not remember previously tes-
tifying. As a result, the trial court admitted, over defendant’s objection, a
transcript of Durham’s testimony as a recorded recollection under North
Carolina Rule of Evidence 803(5), as former testimony of an unavailable
witness under Rule 804(b)(1), and under the residual hearsay exception,
Rule 803(24).

At the conclusion of the evidence, the trial court dismissed the kid-
napping charge. On 2 May 2011, the jury returned verdicts finding de-
fendant guilty of first degree murder, based upon the theories of both
felony murder and premeditation and deliberation, attempted robbery
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with a dangerous weapon, and felony breaking or entering. For the
first degree murder conviction, the trial court sentenced defendant to
life imprisonment without the possibility of parole. For the attempted
robbery conviction, defendant was sentenced to a minimum of 103
months to a maximum of 133 months. Finally, for the felony break-
ing or entering conviction, defendant was sentenced to a minimum of
10 months to a maximum of 12 months. These sentences were to be
served consecutively in the North Carolina Department of Correction.
Defendant appeals.

II. Durham’s Prior Testimony

[1] Defendant argues that the trial court erred when it admitted into
evidence Durham’s prior testimony from his Alford plea hearing in 2006.
Defendant contends that Durham'’s testimony was inadmissible hearsay
and violated his rights under the Confrontation Clause. We disagree.

A. Hearsay

“‘Hearsay’ is a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove the
truth of the matter asserted.” N.C. Gen. Stat. § 8C-1, Rule 801(c) (2011).
While hearsay is typically inadmissible as evidence under N.C. Gen.
Stat. § 8C-1, Rule 802 (2011), the Rules of Evidence provide a number
of exceptions to this general rule. See N.C. Gen. Stat. § 8C-1, Rules
803-04 (2011). “When preserved by an objection, a trial court’s deci-
sion with regard to the admission of evidence alleged to be hearsay is
reviewed de novo.” State v. Johnson, ___N.C. App. __, ___, 706 S.E.2d
790, 797 (2011).

In the instant case, the trial court concluded that Durham’s former
testimony was admissible under multiple exceptions to the hearsay rule,
including the exception for the former testimony of an unavailable wit-
ness under N.C. Gen. Stat. § 8C-1, Rule 804 (b)(1) (2011). Under this
exception to the hearsay rule,

[t]estimony taken at a prior proceeding is admissible
when (1) the witness is unavailable;! (2) the proceeding
at which the former testimony was given was a former
trial of the same cause, or a preliminary stage of the same
cause, or the trial of another cause involving the issue and

1. Defendant does not challenge the trial court’s conclusion that Durham was an
unavailable witness.
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subject matter at which the testimony is directed; and (3)
the current defendant was present at the former proceed-
ing and was represented by counsel.

State v. Chandler, 324 N.C. 172, 181, 376 S.E.2d 728, 734 (1989).

At trial, the trial court conducted a voir dire examination of Durham
and concluded that her prior testimony was admissible because it took
place during

a hearing in the same case. ... [I]t was a hearing upon a
plea pursuant to State V. Alford in which the defendant
did not admit his guilt and also after the defendant’s mo-
tion to suppress his statements made during visits with his
wife at a department of correction facility were denied by
the trial court and the defendant gave notice of appeal to
that denial reserving the right to take that to the appellate
courts and entered the Alford guilty plea pursuant to that
procedure. The Court is going to find that the issue of the
motion to suppress and the defendant’s guilt or innocence
was still pending and is a similar motive, and the lawyers
for the defendant possessed similar motive to develop the
testimony by direct cross or redirect-examination.

Defendant contends that the trial court’s conclusion was erroneous
because he had no motive to cross-examine Durham during his Alford
plea hearing. He argues that “[i]t is a matter of common sense that a
defendant does not ordinarily participate in plea negotiations, waive
a jury trial, tender a guilty plea, and then take affirmative steps at the
plea hearing to undermine acceptance of a plea hearing affording him
substantial benefits.” Defendant does not cite any cases to support his
“common sense” assertion.

As the trial court correctly noted in its oral ruling, defendant, by
entering an Alford plea in the earlier proceeding, did not admit his guilt.
See State v. Chery, 203 N.C. App. 310, 314, 691 S.E.2d 40, 44 (2010)(“A
defendant enters into an Alford plea when he proclaims he is innocent,
but intelligently concludes that his interests require entry of a guilty plea
and the record before the judge contains strong evidence of actual guilt.”
(internal quotations and citation omitted)). Moreover, defendant specifi-
cally reserved the right to appeal his guilty plea based upon the denial
of his motion to suppress. Thus, defendant was aware that further pro-
ceedings regarding his guilt for Highsmith’s murder were possible, and
he had a motive to cross-examine Durham for purposes of these future
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proceedings. See State v. Ramirez, 156 N.C. App. 249, 257-58, 576 S.E.2d
714, 720-21 (2003)(Testimony of the defendant’s former girlfriend given
at his bond hearing was properly admitted against him at trial because
the defendant had the same motive to cross-examine the witness at the
bond hearing as he would have at his future trial, “to expand upon and
possibly discredit [her] testimony.”). Although defendant now claims
that he had no motive to cross-examine the State’s witnesses at the plea
hearing, his claim cannot be reconciled with the fact that defendant did,
in actuality, cross-examine another one of the State’s witnesses who tes-
tified during the hearing. Ultimately, we agree with the trial court’s con-
clusion that, under the specific circumstances of this case, defendant
possessed a similar motive to cross-examine Durham during his Alford
plea hearing as he would have had at trial. Thus, the trial court properly
determined that Durham’s testimony was admissible under N.C. Gen.
Stat. § 8C-1, Rule 804(b)(1). Since we have determined that Durham’s
testimony was admissible under this exception, we do not address de-
fendant’s arguments regarding the remaining hearsay exceptions which
were found to be applicable by the trial court.

B. Confrontation Clause

Defendant also argues that the admission of Durham’s former tes-
timony violated his rights under the Sixth Amendment’s Confrontation
Clause. However, our Supreme Court has stated that “[t]he Confrontation
Clause of the Sixth Amendment bars admission of testimonial evidence
unless the declarant is unavailable to testify and the accused has had a
prior opportunity to cross-examine the declarant.” State v. Locklear,
363 N.C. 438, 452, 681 S.E.2d 293, 304 (2009)(emphasis added). In the
instant case, defendant definitively had a prior opportunity to cross-
examine Durham during his 2006 Alford plea hearing, and, as previously
noted, had a similar motive to cross-examine Durham as he would have
had at trial. Since defendant was afforded a prior opportunity to cross-
examine Durham, under Locklear, defendant’s confrontation rights were
not violated. Id. This argument is overruled.

III. Admission of Knife

[2] Defendant argues that the trial court erred by admitting into evi-
dence a black-handled steak knife that was discovered in a field near
Andrews Terrace in 2006. We disagree.

A. Confrontation Clause

Defendant first argues that the trial court erred by permitting
Agent Brown to testify regarding his discovery of the knife after he had
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interviewed some of defendant’s fellow inmates. Defendant contends
that his constitutional right to confront witnesses against him was vio-
lated by Agent Brown’s testimony.

As previously noted, the Confrontation Clause bars the admission of
testimonial evidence unless the declarant is unavailable and the defend-
ant had a prior opportunity to cross-examine the declarant. Locklear,
363 N.C. at 452, 681 S.E.2d at 304. However, “[t]he Sixth Amendment’s
Confrontation Clause ‘does not bar the use of testimonial statements for
purposes other than establishing the truth of the matter asserted.’ ” State
v. Mason, ___ N.C. App. ___, __, 730 S.E.2d 795, 801 (2012)(quoting
Crawford v. Washington, 541 U.S. 36, 59-60 n.9, 158 L. Ed. 2d 177, 197-98
n.9 (2004)). “This Court reviews de novo whether the right to confronta-
tion was violated.” State v. Lowery, ___ N.C. App. __, , 723 S.E.2d
358, 362 (2012).

In the instant case, the State elicited the following testimony from
Agent Brown:

Q. Now, Agent Brown, during the course of this inves-
tigation, which was somewhat lengthy, did you have an
occasion to interview other inmates in the department
of correction?

A. Yes, I did.

Q. And during the course of your investigation did you
determine whether these individuals at some point or an-
other had been housed in the same facility as [defendant]?

A. Yes, they were.

Q. All right. And do you have the names of some of the
individuals that you interviewed?

A. Yes, I do, Denzel Williams, James Grimes, Dale
Shepherd, Curt -- Mr. Hyman. I can’t pronounce his first
name and Harris Ford.

The State then focused its inquiry entirely on Agent Brown'’s interactions
with Ford:

Q. Now as to the last person you named, Harris Ford, do
you recall how many times you interviewed him?



IN THE COURT OF APPEALS 137

STATE v. ROLLINS
[226 N.C. App. 129 (2013)]

A. 1 spoke to him on three occasions, but I spoke to
him twice.

Q. Okay. You said you spoke to him on three occasions,
but how many times did you interview him?

A. Twice.

Q. All right. And the third time that you spoke to him, do
you recall where that was?

A. That was at Central Prison in Raleigh, North Carolina.
Q. And was anyone else with you on that visit?

A. Yes. The District Attorney, Seth Edwards, and his
Assistant District Attorney Tom Anglim.

Q. And do you recall the date of that third encounter with
Mr. Ford?

A. 1 believe it was October 2, 2000 and — give me one
second — 2006.

Q. Okay. Sothat was over four years after Mrs. Highsmith’s
murder.

A. That’s correct.

Q. And as a result of those interviews and conversations,
what did you do next in your investigation?

Agent Brown next testified that he “organized a search of some areas
that we identified by arranging other local law enforcement. . . to search
some areas near the . . . Andrews Terrace projects in Robersonville,
North Carolina” on 4 October 2006. Agent Brown then began to describe
the parameters of the search near Andrews Terrace. When the State
asked Agent Brown what the search had uncovered, defendant objected
and the trial court sent the jury out of the courtroom so that the parties
could conduct a voir dire examination.

Agent Brown testified on voir dire that, based upon a conversation
between Ford, Edwards and Anglim, outside of Agent Brown’s pres-
ence, he led a search of a field near the Andrews Terrace projects. Ford’s
conversation with Edwards and Anglim was the sole reason that Agent
Brown searched that area and discovered the knife.
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Defendant argues that the State improperly introduced Ford’s state-
ment about the location of the knife indirectly through the testimony
of Agent Brown. Defendant contends that “the ‘inescapable inference’
from Agent Brown’s testimony was that inmates Williams, Grimes,
Shepherd, Hyman, and Ford told him about conversations they had with
Mr. Rollins in the Department of Correction in which Mr. Rollins said
that he hid a knife under shrubbery near the Andrews Terrace projects.”

Initially, we note that defendant’s argument exaggerates the scope
of the information Agent Brown testified to relying upon. While Agent
Brown acknowledged during his testimony that he had spoken to several
of defendant’s fellow inmates, he only discussed, in detail, his meetings
with Ford. It was only after answering several questions about his meet-
ings with Ford that Agent Brown testified that he organized his search.
Thus, it is clear from the context of Agent Brown’s examination that
Ford was the source of his information. Indeed, when arguing that Agent
Brown’s testimony should be excluded due to its violation of defendant’s
confrontation rights, defense counsel focused exclusively on Ford:

Well, I guess, with regards to my argument, Your Honor, I
would submit to the Court that it’s — it’s kind of clear that
the testimony is, “I had this conversation with Harris Ford,
an inmate, and from that conversation” — even though the
officer is not testifying that that conversation led him to
the knife, the way he testified it’s clear to the jury that he
had a conversation with Harris Ford. Following that con-
versation, “I went to this vacant lot and found this knife
based upon what Harris Ford said to me.”

What I am saying is that the confrontation clause, in my
opinion and for purposes of my argument, does apply as it
relates to Harris Ford giving the police information.

Since defendant’s argument at trial was only that the indirect introduc-
tion of Ford’s interviews with Agent Brown, Edwards, and Anglim vi-
olated defendant’s confrontation rights, we will limit our focus to the
introduction of the information Ford provided to the State regarding the
location of the knife recovered from Andrews Terrace.

Our Supreme Court has held that “[o]ut-of-court statements that are
offered for purposes other than to prove the truth of the matter asserted
are not considered hearsay. Specifically, statements are not hearsay if
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they are made to explain the subsequent conduct of the person to whom
the statement was directed.” State v. Gainey, 355 N.C. 73, 87, 558 S.E.2d
463, 473 (2002)(citations omitted). Based upon this principle, this Court
has upheld a law enforcement officer’s testimony concerning witness
statements that subsequently explained his actions during an investiga-
tion. See State v. Alexander, 177 N.C. App. 281, 283-84, 628 S.E.2d 434,
435-36 (2006).

In Alexander, a law enforcement officer was told by another detec-
tive that an informant had information regarding an armed robbery he
was investigating. Id. at 283, 628 S.E.2d at 435. According to the officer’s
testimony, the informant gave him a name, “Vaughntray,” which the of-
ficer connected to the defendant. Id. The officer then showed a photo
array to the victim, who identified the defendant “almost immediately.”
Id. This Court held that the officer’s testimony

regarding his interaction with the detective and [the in-
formant] was nonhearsay and proper to explain his sub-
sequent actions. It was not admitted to prove that the
information [the informant] offered was “important” or
that someone named “Vaughntray” committed the crime.
Rather, the testimony explained how Officer Dozier had
received information leading him to form a reasonable
suspicion that defendant was involved in the robbery,
which in turn justified his inclusion of defendant’s photo-
graph in the lineup.

Id. at 284, 628 S.E.2d at 436.

In the instant case, Agent Brown’s testimony regarding the infor-
mation he learned from Ford was used to explain to the jury the rea-
son Agent Brown took the subsequent action of searching a particular
field near Andrews Terrace almost four years after Highsmith’s murder.
While it is true, as defendant suggests, that Agent Brown’s testimony cre-
ates a strong inference that Ford learned the location of the knife from
defendant, that inference would only be problematic if Ford’s indirect
statement had been admitted for its truth. Statements by non-testifying
witnesses which may implicate the defendant in a crime are permissible
when they are only used to explain the subsequent actions of the testi-
fying witness. See, e.g., id.; State v. Leyva, 181 N.C. App. 491, 499-500,
640 S.E.2d 394, 398-99 (2007)(Testimony that fellow detective told wit-
ness that “[defendant] and the informant were going to meet at Salsa’s
Restaurant and discuss at least a quarter kilo deal of cocaine” was ad-
missible to “explain the officers’ presence at Salsa’s Restaurant . . . .”);
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State v. Wiggins, 185 N.C. App. 376, 378-84, 648 S.E.2d 865, 868-71 (2007)
(Testimony regarding an informant’s repeated statements to the witness
that the defendants would be selling drugs from a Quality Inn was ad-
missible to “explain how the investigation of Defendants unfolded, why
Defendants were under surveillance at the Quality Inn, and why [the wit-
ness| followed the vehicle to the Quality Inn.”); and State v. Batchelor,
202 N.C. App. 733, 735-37, 690 S.E.2d 53, 55-56 (2010)(Testimony that an
informant told the witness that he recognized the defendant as a drug
dealer was admissible “to explain [the witness’s] presence at Colony car
wash rather than to prove that defendant was a known drug dealer.”).
Since Agent Brown’s testimony regarding his conversations with Ford
was admitted for the proper purpose of explaining his decision to con-
duct a search near Andrews Terrace, the testimony was not hearsay. See
Gainey, 355 N.C. at 87, 558 S.E.2d at 473. Accordingly, defendant’s con-
frontation rights were not violated because “admission of nonhearsay
raises no Confrontation Clause concerns.” Id. (internal quotations and
citations omitted). This argument is overruled.

B. Relevance

Defendant next argues that the trial court erred by admitting the
knife into evidence because it was not relevant under Rule 401. “The
admissibility of evidence is governed by a threshold inquiry into its rele-
vance. In order to be relevant, the evidence must have a logical tendency
to prove any fact that is of consequence in the case being litigated.” State
v. Griffin, 136 N.C. App. 531, 550, 525 S.E.2d 793, 806 (2000)(internal
quotations and citation omitted).

Although the trial court’s rulings on relevancy technical-
ly are not discretionary and therefore are not reviewed
under the abuse of discretion standard applicable to
Rule 403, such rulings are given great deference on ap-
peal. Because the trial court is better situated to evaluate
whether a particular piece of evidence tends to make the
existence of a fact of consequence more or less probable,
the appropriate standard of review for a trial court’s ruling
on relevancy pursuant to Rule 401 is not as deferential as
the ‘abuse of discretion’ standard which applies to rulings
made pursuant to Rule 403.

Dunn v. Custer, 162 N.C. App. 259, 266, 591 S.E.2d 11, 17 (2004)(internal
quotations and citation omitted).
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“As a general rule weapons may be admitted in evidence where
there is evidence tending to show that they were used in the commission
of a crime.” State v. Bruton, 344 N.C. 381, 386, 474 S.E.2d 336, 340 (1996)
(internal quotations and citation omitted). At trial, the State presented
evidence from Dr. M.G.F. Gilliland (“Dr. Gilliland”), a pathologist. Dr.
Gilliland testified that Highsmith died of multiple stab wounds which
were likely to have been inflicted by a knife which was at least two-and-
three-quarter inches long and which did not have a serrated edge.

Defendant contends that the knife which was discovered near
Andrews Terrace was improperly admitted into evidence because it
could not have been the murder weapon. In support of its argument,
defendant notes that (1) the knife was found more than four years after
Highsmith’s murder, in a public place, and it could not be determined
when it was abandoned; (2) the knife contained neither fingerprints
nor blood evidence; (3) no testifying witness identified the knife as the
potential murder weapon; and (4) the knife which was discovered had
small serrations, which did not match Dr. Gilliland’s testimony about the
type of knife which inflicted Highsmith’s wounds.

The trial court conducted a voir dire hearing in order to determine if
the knife was relevant. At the conclusion of the hearing, the court stated:

All right. The Court is going to find, pursuant to rule 401,
that because of all the factors that have been argued for rel-
evancy, chief among them being the defendant’s statement
that the knife was a black-handled knife to his wife that has
already been admitted into evidence, that the defendant at
a time very recently after the death of the victim was in
close proximity to the area where the knife was found, and
that the knife matches the description of what type of knife
that would cause the wounds that the consulting patholo-
gist testified were on Mrs. Highsmith’s body, that pursu-
ant to rule 401 this evidence has a tendency to make the
existence of any fact that is of consequence to the deter-
mination in this trial more probable or less probable than
it would be without the evidence, and that is the test, so
your objection is overruled, and note the defendant’s ob-
jection and exception for the Record.

“The trial court’s findings of fact following a voir dire hearing are
binding on this Court when supported by competent evidence.” State
v. Lane, 334 N.C. 148, 154, 431 S.E.2d 7, 10 (1993).
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In the instant case, the trial court’s findings are supported by compe-
tent evidence. Defendant’s wife had previously testified that defendant
told her that he used a black-handled knife when he stabbed Highsmith.
Agent Brown testified on voir dire that another officer had seen defen-
dant approximately 150 yards from the field where the knife was discov-
ered on the day of the murder.

Finally, and most importantly, the trial court physically examined
the knife on the record and determined it was consistent with Dr.
Gilliland’s prior testimony. The following exchange occurred between
the trial court and the parties immediately prior to the court’s ruling:

THE COURT: Mr. Brown, can I see the knife again.
A. Yes, sir.

THE COURT: If you would, lay it up here in front of me
on the bag. All right. You can sit down. Am I not further
recalling that Dr. Gilliland indicated the wounds were of a
nature that one side of the blade would have been blunt or
flat and the other side of the blade would have been sharp,
and it would not have been serrated?

[The State]: I think that’s what she said.
THE COURT: Isn’t that the testimony in the case?
[The State]: Yes, Your Honor.

THE COURT: It appears to me that that is exactly the kind
of knife that we have in this exhibit. Have you examined
the knife, [defense counsel]?

[Defense Counsel]: Yes, and, again, just, you know, for
purposes of the Record, I would submit to the Court that
when Dr. Gilliland testified, objections were raised about
her ability to testify to such evidence.

THE COURT: All right. I think clearly Dr. Gilliland has the
experience and the knowledge of wounds and things, and
that’s why I overruled your objection —

Thus, the trial court had the knife physically in its possession when it
found as fact that it matched Dr. Gilliland’s description of the type of
knife that would cause Highsmith’s wounds. This evidence is sufficient
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to support the trial court’s findings regarding the relevance of the knife.

We note that after the trial court ruled that the knife was admissible,
Agent Brown testified that it had “some small serrations[.]” However,
even if this testimony could be considered to conflict with the trial
court’s finding regarding the characteristics of the knife, the trial court’s
finding still stands because it was supported by competent evidence.
See State v. Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001)
(“[A] trial court’s findings of fact are conclusive on appeal if supported
by competent evidence, even if the evidence is conflicting.” (internal
quotations and citations omitted)). Ultimately, the trial court’s findings
support its conclusion that the knife was relevant. While the State’s evi-
dence did not establish that the knife that was discovered was definitive-
ly the knife used by defendant to murder Highsmith, there was sufficient
evidence to establish that the knife could have been used to commit the
crime. The other issues raised by defendant regarding the knife “merely
go to the weight or probative value of the evidence[,]” rather than its rel-
evance. State v. DeCastro, 342 N.C. 667, 682, 467 S.E.2d 653, 660 (1996).
Accordingly, defendant’s relevance argument is overruled.

C. Probative Value and Prejudice

Defendant also contends that the knife should have been excluded
under Rule 403, which states that “[a]lthough relevant, evidence may be
excluded if its probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presentation
of cumulative evidence.” N.C. Gen. Stat. § 8C-1, Rule 403 (2011). “We
review a trial court’s decision to exclude evidence under Rule 403 for
abuse of discretion.” State v. Whaley, 362 N.C. 156, 160, 655 S.E.2d 388,
390 (2008). “Abuse of discretion results where the court’s ruling is mani-
festly unsupported by reason or is so arbitrary that it could not have
been the result of a reasoned decision.” State v. Hennis, 323 N.C. 279,
285, 372 S.E.2d 523, 527 (1988).

In the instant case, we discern no abuse of discretion in the trial
court’s decision to admit the knife into evidence. The trial court’s find-
ings, which are binding on appeal, reflect that the knife could have
potentially been the murder weapon. Although this evidence was not
substantial, it cannot be said that the court’s determination that the
knife’s probative value was not substantially outweighed by the danger
of unfair prejudice to defendant was “manifestly unsupported by reason
or . .. so arbitrary that it could not have been the result of a reasoned
decision.” Id. Consequently, this argument is overruled.
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IV. Voluntariness of Defendant’s Confession

[38] Defendant argues that the trial court erred in denying his motion to
suppress the statements defendant made to his wife, Tolvi. Defendant
contends that the statements were not voluntary and thus, inadmissible.
We disagree.

Our review of a trial court’s denial of a motion to suppress is “strict-
ly limited to determining whether the trial judge’s underlying findings
of fact are supported by competent evidence, in which event they are
conclusively binding on appeal, and whether those factual findings in
turn support the judge’s ultimate conclusions of law.” State v. Cooke,
306 N.C. 132, 134, 291 S.E.2d 618, 619 (1982). In addition, this Court may
also consider any uncontroverted evidence which was presented at the
suppression hearing which would support the trial court’s conclusions
of law. State v. Richardson, 316 N.C. 594, 600, 342 S.E.2d 823, 828 (1986).
“The trial court’s conclusions of law . . . are fully reviewable on appeal.”
State v. Hughes, 353 N.C. 200, 208, 539 S.E.2d 625, 631 (2000).

“The ultimate test of the admissibility of a confession is whether
the statement was in fact voluntarily and understandingly made.” State
v. Dawis, 305 N.C. 400, 419, 290 S.E.2d 574, 586 (1982). “To be admissible,
a defendant’s statement must be the product of an essentially free and
unconstrained choice by its maker, and the State must show by a pre-
ponderance of the evidence that defendant’s confession was voluntary.”
State v. Wilkerson, 363 N.C. 382, 431, 683 S.E.2d 174, 204 (2009)(internal
quotations and citations omitted). “The voluntariness of a confession is
determined by the totality of the circumstances. The proper determina-
tion is whether the confession at issue was the product of improperly
induced hope or fear.” Gainey, 355 N.C. at 84, 558 S.E.2d at 471 (internal
quotations and citation omitted).

Factorsto be considered in this inquiry are whether defend-
ant was in custody, whether he was deceived, whether
his Miranda rights were honored, whether he was held
incommunicado, the length of the interrogation, whether
there were physical threats or shows of violence, whether
promises were made to obtain the confession, the famil-
iarity of the declarant with the criminal justice system,
and the mental condition of the declarant.

State v. Hardy, 339 N.C. 207, 222, 451 S.E.2d 600, 608 (1994)(citations
omitted). However, “[t]he presence or absence of one or more of these
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factors is not determinative.” State v. Barlow, 330 N.C. 133, 141, 409
S.E.2d 906, 911 (1991).

In the instant case, the trial court’s order included findings on each
of Tolvi’s five interactions with defendant while defendant was incarcer-
ated at various correctional facilities due to an unrelated conviction. The
findings reflect that Agent Brown instructed Tolvi as to the type of infor-
mation she should seek from defendant. In order to obtain this informa-
tion, Tolvi did not threaten defendant, but she instead made up certain
pieces of evidence which she claimed law enforcement had recovered.
Additionally, Tolvi told defendant that law enforcement suspected that
she was involved in Highsmith’s murder. In response, defendant provid-
ed incriminating statements in which he corrected Tolvi’s lies regarding
the evidence and admitted some of the details of Highsmith’s murder.

In arguing that his confession to Tolvi was involuntary, defendant
focuses on Tolvi’s deception and her emotional appeals to defendant
based on these deceptions. However, our Supreme Court has held that

[t]he use of trickery by police officers in dealing with
defendants is not illegal as a matter of law. The general
rule in the United States, which this Court adopts, is that
while deceptive methods or false statements by police of-
ficers are not commendable practices, standing alone they
do not render a confession of guilt inadmissible. ... False
statements by officers concerning evidence, as contrasted
with threats or promises, have been tolerated in confes-
sion cases generally, because such statements do not af-
fect the reliability of the confession.

State v. Jackson, 308 N.C. 549, 574, 304 S.E.2d 134, 148 (1983) (citations
omitted). Thus, standing alone, Tolvi’s false statements about the evi-
dence and her fear that she was being implicated in the murder, while
certainly deceptive, are not determinative on the issue of voluntariness.
Id.; see also State v. Branch, 306 N.C. 101, 108, 291 S.E.2d 653, 659
(1982)(Law enforcement officer’s statement to the defendant that he
would “probably need to check to see if his father had any involvement”
with the defendant’s crime did not render defendant’s subsequent con-
fession involuntary.).

In addition, Tolvi’s interactions with defendant did not require
a warning under Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694
(1966). The United States Supreme Court has specifically held that
“[clonversations between suspects and undercover agents do not
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implicate the concerns underlying Miranda.” [llinois v. Perkins, 496
U.S. 292, 296, 110 L. Ed. 2d 243, 251 (1990). Tolvi’s deceptions do not al-
ter this principle, because “Miranda forbids coercion, not mere strategic
deception by taking advantage of a suspect’s misplaced trust. . . . ...Ploys
to mislead a suspect or lull him into a false sense of security that do
not rise to the level of compulsion or coercion to speak are not within
Miranda’s concerns.” Id. at 297, 110 L. Ed. 2d at 251.

The remaining evidence from the suppression hearing strongly sug-
gests that defendant’s statements were voluntary. Each of defendant’s
visits with Tolvi lasted only about one hour, and he was free to termi-
nate the visits at any time. In addition, the trial court specifically found
that Tolvi made no threats against defendant during any of her visits.
Tolvi also made no promises which would have affected the voluntari-
ness of defendant’s confession. See State v. Wallace, 351 N.C. 481, 520,
528 S.E.2d 326, 350 (2000)(“An improper inducement generating hope
must promise relief from the criminal charge to which the confession
relates, not to any merely collateral advantage.” (internal quotations and
citation omitted)).

After considering the totality of the circumstances, we hold the trial
court’s findings and the uncontroverted evidence presented at the sup-
pression hearing support the trial court’s conclusion that defendant’s
confession was voluntary. The preponderance of the evidence demon-
strates that defendant’s statements to Tolvi were not “the product of
improperly induced hope or fear,” Gainey, 355 N.C. at 84, 558 S.E.2d at
471, but instead resulted from his misplaced trust in her. Accordingly,
the trial court did not err in denying defendant’s motion to suppress de-
fendant’s confession to Tolvi. This argument is overruled.

V. Conclusion

The trial court properly allowed Durham’s prior testimony into evi-
dence under Rule 804(b)(1), and defendant’s confrontation rights were
not violated by the introduction of her testimony. The trial court did not
err by allowing Agent Brown to testify that he had met with Ford mul-
tiple times, and that, as a result of those meetings, he searched a field
near Andrews Terrace and discovered a knife. The trial court’s findings,
which are unchallenged on appeal, support its conclusions that the knife
was relevant under Rule 401 and not unduly prejudicial under Rule 403.
Defendant’s confession to his wife was voluntarily made and thus, ad-
missible at trial. Defendant received a fair trial, free from error.



IN THE COURT OF APPEALS 147

STATE v. SEELIG
[226 N.C. App. 147 (2013)]

No error.

Judge HUNTER, Robert C. concurs.

Judge HUNTER, Jr., Robert N. concurs in the result.

STATE OF NORTH CAROLINA
V.
PAUL EVAN SEELIG, DEFENDANT

No. COA12-442
Filed 19 March 2013

Indictment and Information—obtaining property by
false pretenses—allegations sufficient—indictment not
facially defective

Indictments underlying defendant’s twenty-three convictions for
obtaining property by false pretenses in a case involving the sale of
allegedly gluten-free products were not facially defective. The allega-
tions in the indictments were sufficient to raise a reasonable inference
that defendant, who was expressly alleged to have obtained value
from the victim by means of a false pretense, was also the person who
made the false representation that the products contained no gluten.

Constitutional Law—confrontation of witnesses—video tes-
timony—important state interest—reliable testimony—no
structural error

The trial court did not violate defendant’s rights under the
Confrontation Clauses of the federal and state constitutions in an
obtaining property by false pretenses case by permitting a witness
to testify by way of a live, two-way, closed-circuit internet broad-
cast from Nebraska. Under the controlling test set out in Maryland
v. Craig, 497 U.S. 836 (1990), the trial court did not err in allowing
the live video testimony as it was necessary to further an impor-
tant state interest and the reliability of the testimony was assured.
Further, the admission of the testimony was not structural error.

Crimes, Other—obtaining property by false pretenses—suf-
ficient evidence—no fatal variance
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The trial court did not err in an obtaining property by false pre-
tenses case by denying defendant’s motion to dismiss the charges.
The State presented substantial evidence that the products defend-
ant sold to each of thirteen victims who did not submit samples for
laboratory testing contained gluten. Further, the State presented
substantial evidence defendant attempted to obtain value from a
victim by false pretenses. Additionally, there was no fatal variance
between the indictment and evidence presented at trial as the indict-
ment need not have alleged, and the State need not have proven,
that defendant intended to defraud any particular person, and the
State’s evidence was not inconsistent with a bill of particulars.

4. Appeal and Error—preservation of issues—Constitutional
Law—double jeopardy—Rule 2 not invoked
Defendant’s argument the State violated his right to be free from
double jeopardy for obtaining property by false pretenses was not
preserved at trial where the record contained no indication that de-
fense counsel specifically argued the double jeopardy issue to the
trial court. The Court of Appeals declined to invoke Rule 2 of the
North Carolina Rules of Appellate Procedure to review the issue
where the record on appeal did not contain all the materials neces-
sary to determine defendant’s double jeopardy claim.

5. Appeal and Error—preservation of issues—inadequate
record on appeal—constitutional law—effective assistance
of counsel

Defendant’s argument that he did not receive effective assis-
tance of counsel during the plea bargaining process in an obtain-
ing property by false pretenses case was dismissed without preju-
dice to defendant’s filing a motion for appropriate relief in the trial
court. Defense counsel conceded that the record before the Court
of Appeals was inadequate to address the issue, and the issue was
raised on direct appeal for preservation purposes only.

Appeal by defendant from judgments entered 12 April 2011 by
Judge Carl R. Fox in Wake County Superior Court. Heard in the Court of
Appeals 15 November 2012.

Attorney General Roy Cooper, by Special Deputy Attorney General
1. Faison Hicks and Special Deputy Attorney General Anne J.
Brown, for the State.

Edward Eldred for defendant-appellant.
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GEER, Judge.

Defendant Paul Evan Seelig appeals from 23 convictions of obtain-
ing property by false pretenses. On appeal, defendant primarily argues
that his rights under the Confrontation Clauses of the federal and state
constitutions were violated when the trial court permitted a witness to
testify by way of a live, two-way, closed-circuit internet broadcast from
Nebraska. We hold that under the controlling test set out in Maryland
v. Craig, 497 U.S. 836, 111 L. Ed. 2d 666, 110 S. Ct. 3157 (1990), the trial
court did not err in allowing the live video testimony.

Facts

The State’s evidence tended to show the following facts. Defendant
was the owner of Great Specialty Products, a company that sold, among
other things, bagels, breads, and other baked edible goods (collectively
“pbread products”) that were advertised as homemade and gluten free.
Gluten is a protein found in wheat, barley, and rye. Some people, includ-
ing people diagnosed with celiac disease, are gluten intolerant because
their bodies recognize gluten as a foreign substance and create antibod-
ies that actually work to damage the body.

When people with gluten intolerance ingest gluten, their symptoms
include abdominal bloating, indigestion, abdominal cramping and pain,
diarrhea, vomiting, acidosis, and fatigue. For some, but not all, people
with celiac disease, ingesting even a very small amount of gluten can
cause these symptoms. People who are gluten intolerant are treated by
working with nutritionists to maintain gluten-free diets; there is no med-
ication to treat celiac disease.

Defendant began selling his bread products — represented as gluten
free — in August 2009. He operated out of a booth at the flea market
located on the State Fairgrounds in Raleigh, North Carolina. Defendant
next sold the bread products from a booth at the 2009 State Fair in
Raleigh. During the fall of 2009 and early 2010, defendant also sold the
bread products online from a “Great Specialty Products” website. He de-
livered the products to customers’ homes anywhere within a 40-minute
drive from Morrisville, North Carolina.

None of the bread products advertised by defendant as gluten free
were actually gluten free. Defendant bought all of the bread products
either completely premade or in a partially-baked, frozen form that only
needed to be baked briefly in the oven. Many, but not all, of the bread
products sold on defendant’s website as gluten free were manufactured
by Tribecca Oven, a New Jersey bakery. Because gluten is integral to
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Tribecca Oven’s manufacturing process, a witness from Tribecca Oven
described the company as a “gluten machine” and testified that all of the
bread products manufactured by Tribecca Oven contain gluten.

All of the bagels and some of the other products defendant represent-
ed as homemade and gluten free were purchased from Sam’s, Costco, or
BJ’s. The remainder of the bread products were delivered by truck to
defendant’s home. None of the products received or purchased by de-
fendant for resale bore labels indicating they were gluten free. The pre-
made bread products were simply repackaged for sale by defendant. The
products purchased in a frozen, partially-baked form were briefly baked
in an oven and then packaged for sale by defendant. Laboratory testing
on 12 of 13 samples of bread products sold by defendant and advertised
as gluten free indicated that those samples contained gluten.

During the fall of 2009 and early 2010, defendant or one of his em-
ployees sold bread products to at least 23 persons who would not have
purchased the products if the products had not been advertised as glu-
ten free. Many of those persons either had celiac disease or were pur-
chasing the products for a person with celiac disease. At least one of
those individuals filed a complaint with the North Carolina Department
of Justice. The North Carolina Department of Agriculture and Consumer
Services investigated defendant and filed a civil action against him seek-
ing permanent injunctive relief. The Department of Agriculture obtained
a temporary restraining order against defendant pending a hearing on a
preliminary injunction. The record does not contain any further infor-
mation regarding that civil action.

On 6 April 2010, defendant was indicted for nine counts of obtain-
ing property by false pretenses. On 9 November 2010, defendant was
indicted for an additional 19 counts of obtaining property by false
pretenses. At trial, defendant testified that he never advertised or
sold products as gluten free that he knew, in fact, contained gluten.
Defendant claimed he purchased all of his gluten-free products from
“Rise ‘n Bakeries,” an Amish bread products manufacturer located in
Millsburg, Ohio. He purchased regular bread products from other com-
panies. According to defendant, none of his bread products or bagels
were bought at Costco, Sam'’s, or BJ’s. Defendant testified he regularly
performed tests on the products he sold as gluten free to ensure that
they were, in fact, gluten free.

Defendant further testified that as of 22 December 2009, defendant
believed there may have been cross-contamination at some point during
the production process of his bread products such that the end product
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was not actually gluten free. Defendant promptly notified his customers
and began printing labels on the products warning that they may have
been contaminated with gluten.

Defendant also presented the testimony of one of his customers,
Sharon Hargraves. Ms. Hargraves testified that she has celiac disease,
she purchased bread products from defendant throughout the fall of
2009, and she showed no symptoms of having ingested gluten.

At trial, the State dismissed four counts of obtaining property by
false pretenses, and the trial court dismissed an additional count of ob-
taining property by false pretenses on defendant’s motion at the close of
all the evidence. The jury found defendant guilty of 23 counts of obtain-
ing property by false pretenses. Defendant then pled guilty to the aggra-
vating factor that he took advantage of a position of trust or confidence
to commit the offenses.

The trial court consolidated the convictions into 11 judgments. In
each judgment, the court sentenced defendant to an aggravated-range
term of 10 to 12 months imprisonment and further ordered that all of
the sentences run consecutively. Defendant’s written notice of appeal
was not timely, but this Court granted defendant’s petition for writ
of certiorari.

I

[1] Defendant first argues that the indictments underlying his 23 con-
victions for obtaining property by false pretenses were facially defec-
tive. “[W]here an indictment is alleged to be invalid on its face, thereby
depriving the trial court of its jurisdiction, a challenge to that indict-
ment may be made at any time, even if it was not contested in the trial
court.” State v. Wallace, 351 N.C. 481, 503, 528 S.E.2d 326, 341 (2000).
“On appeal, we review the sufficiency of an indictment de novo.” State
v. McKoy, 196 N.C. App. 650, 652, 675 S.E.2d 406, 409 (2009).

Each of the indictments at issue alleged the following:

[O]n or about [date(s) of offense], in Wake County the de-
fendant named above unlawfully, willfully and feloniously
did knowingly and designedly with the intent to cheat and
defraud, obtain US Currency, having a value of [monetary
value] from [name of the victim], by means of a false pre-
tense which was calculated to deceive and did deceive.

The false pretense consisted of the following: The
defendant sold bread products to the victim that were
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advertised and represented as Gluten Free when in fact
the defendant knew at the time that the products con-
tained Gluten. This act was done in violation of N.C.G.S.
14-100.

Obtaining property by false pretenses consists of four elements: “(1)
a false representation of a subsisting fact or a future fulfillment or event,
(2) which is calculated and intended to deceive, (3) which does in fact
deceive, and (4) by which one person obtains or attempts to obtain value
from another.” State v. Cronin, 299 N.C. 229, 242, 262 S.E.2d 277, 286
(1980). “[A]n indictment must allege every element of an offense . . ..”
State v. Kelso, 187 N.C. App. 718, 722, 6564 S.E.2d 28, 31 (2007).

Defendant contends that the indictments fail to sufficiently allege
that he made a false representation because they do not allege either
“that [defendant] himself ‘advertised and represented’ the bread prod-
ucts as gluten-free or that [defendant] was the agent of the entity that
‘advertised and represented’ the products as gluten-free.” Defendant
points to the indictments’ use of the passive voice — “defendant sold
bread products to the victim that were advertised and represented as
Gluten Free” — and argues that because this language does not explic-
itly allege that defendant made the misrepresentations, the indictments
are fatally defective. We disagree.

In Cronin, the defendant challenged the sufficiency of his indict-
ment for obtaining property by false pretenses because, in part, it failed
to directly allege “that defendant did in fact deceive the [victim bank],”
a necessary element of the offense. 299 N.C. at 236, 262 S.E.2d at 282.
The Court explained that the indictment at issue “alleged that defendant
knowingly and falsely made false representations to the bank that he
was offering as security for a loan a new mobile home having value of
$10,850, when actually the offered security was a fire-damaged mobile
home of the value of $2,500, and that defendant by means of such false
pretense and with intent then and there to defraud the bank received
from the bank the sum of $5,704.54.” Id. at 238, 262 S.E.2d at 283. In
concluding that the indictment was adequate, the Court explained: “If
the false pretense caused the victim to give up his property, it logically
follows that the property was given up because the victim was in fact de-
ceived by the false pretense.” Id. Thus, the Court upheld the indictment
since the allegations were “sufficient to raise a reasonable inference that
the bank made the loan because it was deceived by defendant’s false
representations.” Id. (emphasis added).

In this case, the indictments allege that defendant “did . . . obtain
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US Currency, having a value of [monetary value] from [name of the vic-
tim], by means of a false pretense which was calculated to deceive and
did deceive.” (Emphasis added.) The indictments, therefore, allege that
defendant, and not some other person or entity, employed a false pre-
tense to obtain money from the alleged victims. The indictments then
specifically describe the false pretense used by defendant as follows:
“The defendant sold bread products to the victim that were advertised
and represented as Gluten Free which in fact the defendant knew at the
time that the products contained Gluten.” (Emphasis added.)

We conclude that, as in Cronin, the allegations in the indictments
were “sufficient to raise a reasonable inference” that defendant, who
was expressly alleged to have obtained value from the victim by means
of a false pretense, was also the person who made the false representa-
tion that the products contained gluten. Id. Cf. State v. Sturdivant, 304
N.C. 293, 310, 283 S.E.2d 719, 731 (1981) (rejecting defendant’s facial
challenge to indictment for kidnapping based on argument that indict-
ment failed to indicate kidnapping was accomplished without victim’s
consent, in part, because indictment stated defendant “ ‘unlawfully and
wilfully did feloniously kidnap’ ” and “ ‘unlawfully restrain/]’ ” victim
and “common sense dictates that one cannot unlawfully kidnap or un-
lawfully restrain another with his consent”).

Defendant, however, points to State v. Whedbee, 152 N.C. 770, 67
S.E. 60 (1910). There, the Court reviewed the sufficiency of an indict-
ment for obtaining property by false pretenses and stated that an indict-
ment “must directly and distinctly aver every fact or circumstance that
is essential, and it cannot be helped out by the evidence at the trial, or
be aided by argument and inference.” Id. at 774, 67 S.E. at 62 (internal
quotation marks omitted). To the extent the Whedbee Court precluded
reliance on inferences in reviewing indictments, that aspect of the opin-
ion has been effectively overruled by Cronin. Under Cronin, the indict-
ments in this case are facially valid.

II

[2] Defendant next contends that the trial court’s admission of Sean
Kraft’s testimony from another state via “live closed-circuit web broad-
cast” violated defendant’s rights under the Confrontation Clauses con-
tained in the Sixth Amendment to the Constitution of the United States
and Article I, Section 23 of the Constitution of North Carolina. Mr. Kraft
testified regarding the results of laboratory tests he performed on sam-
ples of defendant’s bread products.

Defendant concedes that he failed to object at trial to the admission
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of Mr. Kraft’s testimony on the grounds that the testimony “violated the
confrontation clause’s face-to-face guarantee” and argues plain error.
For this Court to find plain error,

a defendant must demonstrate that a fundamental error
occurred at trial. To show that an error was fundamen-
tal, a defendant must establish prejudice -- that, after ex-
amination of the entire record, the error had a probable
impact on the jury’s finding that the defendant was guilty.
Moreover, because plain error is to be applied cautiously
and only in the exceptional case, the error will often be
one that seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings].]

State v. Lawrence, 365 N.C. 506, 518, 723 S.E.2d 326, 334 (2012) (internal
citations and quotation marks omitted). “We review de novo whether the
right to confrontation was violated.” State v. Jackson, 216 N.C. App. 238,
241,717 S.E.2d 35, 38 (2011), appeal dismissed and disc. review denied,
___N.C._,720 S.E.2d 681, cert. denied, __U.S. __, 184 L. Ed. 2d 81,
133 S. Ct. 164 (2012).

The Confrontation Clause contained in the Sixth Amendment to
the federal constitution, enforceable against the States through the
Fourteenth Amendment, “protects the fundamental right of an accused
‘to be confronted with the witnesses against him.” ” Id. (quoting U.S.
Const. amend. VI). “The elements of confrontation include the witness’s:
physical presence; under-oath testimony; cross-examination; and expo-
sure of his demeanor to the jury.” Id. “The physical presence, or ‘face-to-
face,’ requirement embodies the general Confrontation Clause protec-
tion of an accused’s ‘right [to] physically face those who testify against
him.” ” Id. (quoting Pennsylvania v. Ritchie, 480 U.S. 39, 51, 94 L. Ed. 2d
40, 53, 107 S. Ct. 989, 998 (1987)). “But, this general rule ‘must occasion-
ally give way to considerations of public policy and the necessities of the
case.”” Id. (quoting Mattox v. United States, 156 U.S. 237, 243, 39 L. Ed.
409, 411, 15 S. Ct. 337, 340, (1895)).

In this case, the State contends State v. Jeffries, 55 N.C. App. 269,
271-74, 285 S.E.2d 307, 309-11 (1982), is controlling. In Jeffries, during
the sixth week of the trial, direct examination of the State’s final witness
was interrupted by an evening recess and, afterwards, the witness was
admitted into the hospital for a coronary condition. Id. at 283, 285 S.E.2d
at 316-17. The witness’ treating physician told the trial court that the wit-
ness could not return for at least two weeks but that the witness could
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testify by way of videotape. Id. at 283-84, 285 S.E.2d at 317. The trial court
allowed the videotaping of the testimony. Id. at 284, 285 S.E.2d at 317.

On appeal, the defendant challenged the admission of videotaped
testimony based on his right to confrontation. Id. This Court held that
videotaped testimony did not violate a defendant’s right to confrontation
if it was admitted under carefully controlled conditions:

First, there must be exceptional circumstances necessitat-
ing the procedure. . . . [T]he witness must be unavailable
to testify within a period of time after which the trial itself
would be subject to mistrial. The videotaped session must
be under the control and supervision of the trial judge,
and the defendant and his attorney must be allowed to at-
tend. Effective cross-examination by defendant must be
unimpeded, and all measures must be taken to eliminate
possible prejudicial effects due to location or condition of
the witness. Furthermore, the videotape shown to the jury
must be clear, allowing the jurors to observe clearly the
demeanor of the witness.

Id. at 287, 285 S.E.2d at 318. The Court ultimately concluded that all of
these requirements were met and, therefore, the defendant had failed to
show any violation of his right to confrontation when the witness testi-
fied via videotape. Id., 285 S.E.2d at 318-19.

Subsequent to Jeffries, however, the United States Supreme Court
decided Craig, which addressed the constitutionality of a Maryland stat-
ute that allowed for alleged child abuse victims to testify by way of live,
one-way closed circuit television. 497 U.S. at 840-42, 111 L. Ed. 2d at
675-76, 110 S. Ct. at 3160-61. The Court held: “[A] defendant’s right to
confront accusatory witnesses may be satisfied absent a physical, face-
to-face confrontation at trial only where denial of such confrontation is
necessary to further an important public policy and only where the reli-
ability of the testimony is otherwise assured.” Id. at 850, 111 L. Ed. 2d at
682, 110 S. Ct. at 3166.

The Court stressed that “[t]he critical inquiry . . ., therefore, is wheth-
er use of [one-way closed circuit television] is necessary to further an
important state interest.” Id. at 852, 111 L. Ed. 2d at 682, 110 S. Ct. at
3167. The Court then held that “if the State makes an adequate showing
of necessity, the state interest in protecting child witnesses from the
trauma of testifying in a child abuse case is sufficiently important to
justify the use of a special procedure that permits a child witness in such
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cases to testify at trial against a defendant in the absence of face-to-face
confrontation with the defendant.” Id. at 855, 111 L. Ed. 2d at 685, 110
S. Ct. at 3169.

Whether use of a procedure that fails to provide face-to-face con-
frontation is necessary to further the important state interest must be
decided on a case-by-case basis. Id. To decide the “necessity” question,
the trial court must hold an evidentiary hearing and make case-specific
findings as to the necessity of allowing the witness to testify outside of
the defendant’s physical presence in order to fulfill the important state
interest. Id. at 855-56, 111 L. Ed. 2d at 685, 110 S. Ct. at 3169.

The Craig Court then reviewed the statutory procedure at issue to
determine whether it assured the reliability of the testimony. The Court
pointed out that although the child witness was unable to see the de-
fendant, the existence of the “other elements of confrontation — oath,
cross-examination, and observation of the witness’ demeanor — ade-
quately ensures that the testimony is both reliable and subject to rigor-
ous adversarial testing in a manner functionally equivalent to that ac-
corded live, in-person testimony.” Id. at 851, 111 L. Ed. 2d at 682, 110 S.
Ct. at 3166. Ultimately, the Court determined:

Because there is no dispute that the child witnesses in
this case testified under oath, were subject to full cross-
examination, and were able to be observed by the judge,
jury, and defendant as they testified, we conclude that,
to the extent that a proper finding of necessity has been
made, the admission of such testimony would be conso-
nant with the Confrontation Clause.

Id. at 857, 111 L. Ed. 2d at 686, 110 S. Ct. at 3170.

Because Jeffries pre-dates Craig, we hold that Craig replaced the
test set out by this Court in Jeffries and is the controlling test to deter-
mine the admissibility of witness testimony absent face-to-face confron-
tation at trial.! As this Court has previously held in Jackson, 216 N.C.
App. at 244, 717 S.E.2d at 40, the Supreme Court’s decision in Crawford
v. Washington, 541 U.S. 36, 60, 158 L. Ed. 2d 177, 198, 124 S. Ct. 1354,
1369 (2004), did not address the face-to-face aspect of confrontation and
did not overrule Craig.

Courts in other jurisdictions have, subsequent to Crawford,

1. We note, though, that the Jeffries test bears a strong similarity to the Craig
analysis.
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continued to apply the Craig test in determining whether a defendant’s
confrontation right was violated by a witness’ live, two-way video testi-
mony at trial. See, e.g., United States v. Yates, 438 F.3d 1307, 1313 (11th
Cir. 2006) (holding in conspiracy and fraud case that “Craig supplies the
proper test for admissibility of two-way video conference testimony”);
People v. Wrotten, 14 N.Y.3d 33, 40, 923 N.E.2d 1099, 1103 (2009) (relying
on Craig to hold “public policy of justly resolving criminal cases while
at the same time protecting the well-being of a witness can require live
two-way video testimony in the rare case where a key witness cannot
physically travel to court in New York and where, as here, defendant’s
confrontation rights have been minimally impaired”); Bush v. State, 193
P.3d 203, 215-16 (Wyo. 2008) (applying Craig test to determine that two-
way video conferencing testimony of witness was necessary to meet im-
portant public interest because witness was located in another state and
too ill to travel); State v. Johnson, 195 Ohio App. 3d 59, 74-76, 958 N.E.2d
977, 989-91 (2011) (applying Craig test to determine admissibility of tes-
timony via two-way, closed-circuit television when necessary because of
defendant’s family’s intimidation of witnesses), appeal not allowed, 131
Ohio St. 3d 1437, 960 N.E.2d 987 (2012).

Here, the first question is whether allowing Mr. Kraft to testify
through a two-way, closed circuit web broadcast was necessary to fur-
ther an important state interest. Other jurisdictions have found impor-
tant state interests outside the child abuse victim context specifically
addressed in Craig, including the interest in protecting a witness’ health
while also expeditiously and justly resolving a criminal proceeding. See,
e.g., Horn v. Quarterman, 508 F.3d 306, 319-20 (5th Cir. 2007) (finding
requisite state interest for use of two-way closed circuit television when
necessary to “protect[] the witness . . . from physical danger or suffer-
ing” because of witness’ illness and inability to travel); Harrell v. State,
709 So. 2d 1364, 1369-70 (Fla. 1998) (recognizing important state interest
in “expeditiously and justly resolv[ing] criminal matters that are pending
in the state court system” when witness “was in poor health and could
not make the trip to this country”); Wrotten, 14 N.Y.3d at 40, 923 N.E.2d
at 1103 (holding that “the public policy of justly resolving criminal cases
while at the same time protecting the well-being of a witness can require
live two-way video testimony in the rare case where a key witness cannot
physically travel to court in New York and where, as here, defendant’s
confrontation rights have been minimally impaired”); Bush, 193 P.3d at
215-16 (holding important state interest was “preventing further harm
to [the witness’] already serious medical condition” given that recess
to allow witness to recover would not be appropriate because recovery
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would take “a long time”). See also Johnson, 195 Ohio App. 3d at 75, 958
N.E.2d at 989-90 (holding that “trial court’s use of the two-way video
procedure was necessary to further the public policy of justly resolving
the criminal case, while at the same time protecting the well-being of
the state’s witnesses” who had been intimidated by defendant’s family).

This case, like those in other jurisdictions, implicates the State’s
interest in justly and efficiently resolving a criminal matter when a wit-
ness cannot travel because of his health. The trial court, as required
by Craig, conducted a hearing and found that Mr. Kraft had a history
of panic attacks, had suffered a severe panic attack on the day he was
scheduled to fly from Nebraska to North Carolina for trial, was hospital-
ized as a result, and was unable to travel to North Carolina because of
his medical condition.

Defendant challenges the trial court’s finding that Mr. Kraft’s medi-
cal condition was caused by a fear of travelling, rather than a general
fear of testifying in court. Mr. Kraft’s voir dire testimony, however, sup-
ported the trial court’s finding that his inability to travel was due to a
medical condition and was not simply a general fear of testifying. We
may not, therefore, revisit that finding. It was up to the trial court — and
not this Court — to determine the credibility of Mr. Kraft’s claim that he
could not travel due to his health. Consequently, the trial court’s findings
were sufficient to establish that allowing Mr. Kraft to testify by way of
live two-way video was necessary to meet an important state interest.

Turning to Craig’s second requirement — that the reliability of the
testimony be assured — the trial court, in this case, found that the depu-
ty clerk of court had administered the oath to Mr. Kraft via the two-way
video feed and that the court had impressed upon Mr. Kraft that Mr.
Kraft’s failure to give truthful answers “could subject him to prosecu-
tion for the felony of perjury, a Class F felony, with a maximum possible
punishment of 50 months imprisonment.” The trial court also made the
following findings regarding the process employed:

That the videotaped [sic] session will be under the con-
trol of the trial judge and the Defendant and his attorney
are present and will be present during the presentation
of his testimony.

That effective cross-examination by the Defendant
will be unimpeded in this case and that all measures have
been taken to eliminate any possible prejudice due to
the location and conditions of the witness, and that the
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presentation of the witness’s testimony will be clear and
presented live to the jury in this case as the witness testi-
fies and offers evidence in this case.

It appears from the record that Mr. Kraft’s examination was carried out
as specified in the court’s finding. Defendant conducted a brief cross-
examination of Mr. Kraft, and defendant and the jury could view Mr.
Kraft while Mr. Kraft testified.

Thus, like the witnesses in Craig, Mr. Kraft “testified under oath,
wlas] subject to full cross-examination, and w[as] able to be observed
by the judge, jury, and defendant as [he] testified.” Craig, 497 U.S. at
857, 111 L. Ed. 2d at 686, 110 S. Ct. at 3170. Accordingly, the Craig
test was satisfied here, and the trial court did not err in admitting
Mr. Kraft’s testimony.

Defendant further contends that admission of Mr. Kraft’s testimony
was structural error and error per se. “Structural error is a rare form
of constitutional error resulting from structural defects in the constitu-
tion of the trial mechanism which are so serious that a criminal trial
cannot reliably serve its function as a vehicle for determination of guilt
or innocence.” State v. Garcia, 358 N.C. 382, 409, 597 S.E.2d 724, 744
(2004) (internal quotation marks omitted). “[A] defendant’s remedy for
structural error is not dependent upon harmless error analysis; rather,
such errors are reversible per se.” Id. “North Carolina courts also apply
a form of structural error known as error per se[,]” and “[l]ike structural
error, error per se is automatically deemed prejudicial and thus revers-
ible without a showing of prejudice.” Lawrence, 365 N.C. at 514, 723
S.E.2d at 331, 332.

Because we hold that the admission of Mr. Kraft’s testimony was not
error, we need not reach the arguments that admission of the testimony
was such serious error that it constituted structural error or error per se
not requiring a showing of prejudice. Likewise, without error, defendant
cannot establish the prejudice necessary to support his claim that he
received ineffective assistance of counsel when his trial counsel failed
to object to admission of Mr. Kraft’s testimony based on the face-to-face
aspect of defendant’s right to confrontation. See State v. Pratt, 161 N.C.
App. 161, 165, 587 S.E.2d 437, 440 (2003) (“A successful ineffective as-
sistance of counsel claim based on a failure to request a jury instruction
requires the defendant to prove that without the requested jury instruc-
tion there was plain error in the charge.”).
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I

[8] Defendant next argues that the trial court erred in denying his mo-
tions to dismiss. “This Court reviews the trial court’s denial of a motion
to dismiss de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29,
33 (2007). “ ‘Upon defendant’s motion for dismissal, the question for the
Court is whether there is substantial evidence (1) of each essential ele-
ment of the offense charged, or of a lesser offense included therein, and
(2) of defendant’s being the perpetrator of such offense. If so, the mo-
tion is properly denied.’ ” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d
451, 455 (2000) (quoting State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d 914,
918 (1993)).

“Substantial evidence is such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” State v. Smith,
300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). “In making its determina-
tion, the trial court must consider all evidence admitted . . . in the light
most favorable to the State, giving the State the benefit of every rea-
sonable inference and resolving any contradictions in its favor.” State
v. Rose, 339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994).

First, defendant contends that the State failed to present substan-
tial evidence that the bread products he sold to 13 of the alleged vic-
tims contained gluten because the State did not produce evidence that
those bread products were subjected to chemical tests showing they
contained gluten. Defendant asserts that the only evidence produced by
the State that the bread products purchased by those 13 individuals con-
tained gluten was unreliable lay testimony that after eating the bread
products, people with gluten intolerances suffered symptoms that they
had suffered on prior occasions upon eating gluten.

Defendant has overlooked the testimony of defendant’s former em-
ployee, Ms. Mills, who testified to the following. She worked for defend-
ant from April 2008 to December 2009, including when defendant sold
bread products at the flea market, at the 2009 State Fair, and through his
website. According to Ms. Mills, other than certain products delivered
by truck, all the bread products sold by defendant were purchased from
Costco, BJ’s, or Sam’s. All of the bagels sold by defendant were “com-
mon brand” bagels purchased from Costco, Sam’s, or BJ’s. Ms. Mills
testified that none of the bread products purchased by defendant and
ultimately resold bore labels stating that the products were gluten free.

In addition, a representative of Tribecca Oven testified that many,
although not all, of the bread products sold on defendant’s website as
gluten free were manufactured by Tribecca Oven. Tribecca Oven sells its
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products in a partially-baked, frozen form. The representative confirmed
that all bread products manufactured by Tribecca Oven contain gluten.

In addition, the State presented evidence that laboratory techni-
cians employed by the University of Nebraska’s Food Allergy Research
and Resource Program (“FARRP”), including Mr. Kraft, performed labo-
ratory tests on 13 samples of food products sold by defendant as gluten
free, and that all but one of those samples contained a gluten content
of greater than 5,000 parts per million. One of the State’s experts testi-
fied that while the Food and Drug Administration has not provided a
definition for “gluten free” in the United States, European countries have
specified that products are “gluten free” when they have a gluten con-
tent of less than 20 parts per million.

The laboratory tests were performed on samples of one or more
bread products submitted by seven of defendant’s alleged victims. With
respect to the sole sample that did not test positive for gluten, the State’s
experts further testified that if the sample had fermented prior to test-
ing, it was possible that the test would not detect high levels of gluten
even though they were present.

Finally, the victims who did not submit samples for testing provid-
ed lay testimony regarding symptoms they or a person for whom they
bought defendant’s bread products experienced after eating the prod-
ucts. The victims testified that they or the person for whom they bought
the products had celiac disease, a wheat allergy, or were gluten intol-
erant; they attempted to maintain a gluten-free diet; and, upon eating
defendant’s products, they experienced symptoms consistent with eat-
ing gluten, including one or more of the following symptoms: nausea,
vomiting, diarrhea, stomach pain, fatigue, insomnia, thyroid problems,
bloating, cramping, headaches, tiredness, digestion problems, depres-
sion, and skin rash.

The State’s evidence that all of defendant’s products were pur-
chased either completely premade or in a partially-baked, frozen form,
that none of the products bore labels stating they were gluten free, and
that many of the products were manufactured by Tribecca Oven and,
therefore, contained gluten, was evidence tending to show that none of
defendant’s products were gluten free. We hold that this evidence, com-
bined with the laboratory test results from samples submitted by other
victims and the lay testimony of victims describing the symptoms they
or others suffered after eating defendant’s products, constituted sub-
stantial evidence that the products defendant sold to each of the victims
who did not submit samples for laboratory testing contained gluten.
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Defendant also contends that his motion to dismiss the charge that
he obtained property by false pretenses from Tara Muller was errone-
ously denied because the State’s evidence showed that Ms. Muller gave
defendant a check for her purchase of bread products but that defendant
returned the check to Ms. Muller without cashing it. Defendant argues that
he, therefore, ultimately obtained no value from Ms. Muller. Defendant’s
argument fails to recognize that, under N.C. Gen. Stat. § 14-100(a) (2011),
obtaining property by false pretenses can be proven by evidence that the
defendant “obtain[ed] or attempt/ed] to obtain from any person within
this State any . . . thing of value.” (Emphasis added.) See also Cronin,
299 N.C. at 242, 262 S.E.2d at 286 (holding element of obtaining property
by false pretenses is making a false representation “by which one person
obtains or attempts to obtain value from another”). The State’s evidence
tending to show defendant obtained the check, but ultimately returned
the check upon a complaint by Ms. Muller that she became ill after eat-
ing the bread products, was sufficient to show defendant attempted to
obtain value from Ms. Muller by false pretenses.

To the extent that defendant argues in his brief that the State’s evi-
dence fatally varied from the allegations in the indictment because the
indictment alleged that defendant obtained “US Currency” from Ms.
Muller rather than a check, that argument was not made below and has,
therefore, not been preserved for appellate review. See State v. Pickens,
346 N.C. 628, 645, 488 S.E.2d 162, 172 (1997) (“Regarding the alleged
variance between the indictment and the evidence at trial, defendant
based his motions at trial solely on the ground of insufficient evidence
and thus has failed to preserve this argument for appellate review.”).

Finally, defendant additionally argues that his motion to dismiss the
charge that he obtained property by false pretenses from Amee Wojdyla
was erroneously denied because the indictment specifically alleged that
defendant obtained value from Ms. Wojdyla, but the State’s evidence
showed only that defendant obtained value from Ms. Wojdyla’s husband.
“[T]he evidence in a criminal case must correspond to the material al-
legations of the indictment, and where the evidence tends to show the
commission of an offense not charged in the indictment, there is a fa-
tal variance between the allegations and the proof requiring dismissal.”
State v. Williams, 303 N.C. 507, 510, 279 S.E.2d 592, 594 (1981).

“[A]n indictment ‘must allege lucidly and accurately all the essential
elements of the offense endeavored to be charged.’ ” State v. Hunt, 357
N.C. 257, 267, 582 S.E.2d 593, 600 (2003) (quoting State v. Greer, 238 N.C.
325, 327, 77 S.E.2d 917, 919 (1953)). In order to be fatal, a variance must
relate to “an essential element of the offense.” Pickens, 346 N.C. at 646,
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488 S.E.2d at 172. Alternately, “[w]hen an averment in an indictment is
not necessary in charging the offense, it will be ‘deemed to be surplus-
age.”” Id. (quoting State v. Stallings, 267 N.C. 405, 407, 148 S.E.2d 252,
253 (1966)).

An indictment for obtaining property by false pretenses need
not allege the name of any particular victim because N.C. Gen. Stat.
§ 14-100(a) “does not require that the State prove ‘an intent to defraud
any particular person.’” State v. McBride, 187 N.C. App. 496, 501, 653
S.E.2d 218, 222 (2007) (quoting N.C. Gen. Stat. § 14-100(a) (2005)).
Indeed, N.C. Gen. Stat. § 14-100(a) specifically provides:

[I]t shall be sufficient in any indictment for obtaining or
attempting to obtain any such money, goods, property,
services, chose in action, or other thing of value by false
pretenses to allege that the party accused did the act with
intent to defraud, without alleging an intent to defraud
any particular person, and without alleging any own-
ership of the money, goods, property, services, chose in
action or other thing of value; and upon the trial of any
such indictment, it shall not be necessary to prove either
an intent to defraud any particular person or that the per-
son to whom the false pretense was made was the person
defrauded, but it shall be sufficient to allege and prove
that the party accused made the false pretense charged
with an tntent to defraud.

(Emphasis added.)

Since an indictment need allege only an intent to defraud and need
not allege any person’s ownership of the thing of value obtained by the
false pretense, when the indictment includes the name of the victim, that
allegation is surplusage and any variation between the allegations in the
indictment and the evidence at trial as to the name of the victim is not
fatal. See State v. Salisbury Ice & Fuel Co., 166 N.C. 366, 367,81 S.E. 737,
737 (1914) (holding that no fatal variance occurred with respect to in-
dictment charging defendant with obtaining property by false pretenses
from different person than proved at trial because “[t]he charge as to
the persons intended to be cheated was . . . surplusage and immaterial”).

Defendant nonetheless cites State v. Loudner, 77 N.C. App. 453, 335
S.E.2d 78 (1985), in support of his argument. There, the defendant was
convicted of engaging in a sex act with a person in his custody in viola-
tion of N.C. Gen. Stat. § 14-27.7. Id. at 453, 335 S.E.2d at 79. On appeal,
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the Court held that there was a fatal variance between the indictment
and the evidence at trial because the indictment alleged that the “defend-
ant engaged ‘in a sexual act, to wit: performing oral sex’ on the child
involved” and the bill of particulars identified only oral sex as the sexual
act involved, but “the State’s evidence showed only that the defendant
placed his finger in her vagina, which by definition is a separate sex of-
fense under the terms of G.S. 14-27.1(4).” Id.

The essential elements of the offense at issue in Loudner were “that
the defendant had (1) assumed the position of a parent in the home,
(2) of a minor victim, and (3) engaged in a sexual act with the victim
residing in the home.” State v. Oakley, 167 N.C. App. 318, 322, 605 S.E.2d
215, 218 (2004). Thus, unlike the name of the victim in the present case,
the performance of the sexual act was an essential element of the of-
fense in Loudner. The State was, therefore, bound by the allegation in
the indictment and the bill of particulars regarding the essential element
even though it was not required to specifically identify the actual sex act
in the indictment. Loudner, 77 N.C. App. at 454, 335 S.E.2d at 78.

Because (1) the General Assembly has expressly provided that an
indictment for obtaining property by false pretenses need not allege and
the State need not prove that the defendant intended to defraud any
particular person and (2) the State’s evidence was not inconsistent with
a bill of particulars, Loudner does not control. There was no fatal vari-
ance, and the trial court properly denied the motion to dismiss.

v

[4] Defendant next contends that the State violated his right to be
free from double jeopardy for the same offense because, prior to this
criminal action, the North Carolina Department of Agriculture and
Consumer Services filed a civil action against defendant seeking injunc-
tive relief. We must first address whether this argument was preserved
in the trial court.

Below, defendant, although represented by trial counsel, filed 10 pro
se motions to dismiss, three of which included double jeopardy claims.
Defendant’s trial counsel, however, did not expressly raise the double
jeopardy argument. It is well established that “ ‘[h]aving elected for rep-
resentation by appointed defense counsel, defendant cannot also file mo-
tions on his own behalf or attempt to represent himself. Defendant has
no right to appear both by himself and by counsel.” ” State v. Williams,
363 N.C. 689, 700, 686 S.E.2d 493, 501 (2009) (quoting State v. Grooms,
353 N.C. 50, 61, 540 S.E.2d 713, 721 (2000)).
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Thus, ordinarily, a defendant has no right to file motions pro se
while represented by counsel. Nevertheless, this Court has held that a
ruling on a pro se motion to dismiss on speedy trial grounds, filed when
a defendant was represented by counsel, may be reviewed on appeal if
(1) defense counsel argues the speedy trial issue to the trial court and
(2) both the State and the trial court consent to addressing the issue.
State v. Howell, 211 N.C. App. 613, 615, 711 S.E.2d 445, 447-48 (2011),
disc. review denied, 366 N.C. 392, 732 S.E.2d 486 (2012).

Assuming, without deciding, that Howell would also apply to a mo-
tion to dismiss based on double jeopardy, defense counsel in this case
only referred generally to defendant’s motions to dismiss. The record
contains no indication that defense counsel ever specifically argued the
double jeopardy issue to the trial court. Accordingly, the double jeop-
ardy argument is not properly before this Court. See Williams, 363 N.C.
at 700-01, 686 S.E.2d at 501 (holding trial court properly refused to rule
on defendant’s pro se motions filed while he was represented by coun-
sel where counsel did not argue merits of motions to trial court and,
instead, merely observed existence of pro se motions and stated “‘[w]e
need rulings on those’ ”).

Defendant asks this Court to invoke Rule 2 of the North Carolina
Rules of Appellate Procedure to review this issue and cites State
v. Williams, 201 N.C. App. 161, 689 S.E.2d 412 (2009), in support of his
argument. There, this Court reviewed the defendant’s double jeopardy
argument despite the fact that he failed to properly raise the issue at
trial. Id. at 172, 689 S.E.2d at 418. However, the record in Williams con-
tained all the information needed to determine the double jeopardy is-
sue. Id. at 167, 172, 689 S.E.2d at 415, 418.

In this case, because the issue was not specifically raised below, we
are lacking the information necessary to properly resolve the issue. The
record before us does not include the pleadings from the civil injunctive
relief action brought by the Department of Agriculture or any informa-
tion regarding the final judgment reached in that action. As the record
does not contain all the materials necessary to determine defendant’s
double jeopardy claim, we decline to invoke Rule 2 to reach the issue.

\Y

[6] Finally, defendant argues he received ineffective assistance of coun-
sel during the plea bargaining process.

It is well established that ineffective assistance of coun-
sel claims brought on direct review will be decided on
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the merits when the cold record reveals that no further
investigation is required, i.e., claims that may be devel-
oped and argued without such ancillary procedures as the
appointment of investigators or an evidentiary hearing.
Thus, when this Court reviews ineffective assistance of
counsel claims on direct appeal and determines that they
have been brought prematurely, we dismiss those claims
without prejudice, allowing defendant to bring them pur-
suant to a subsequent motion for appropriate relief in the
trial court.

State v. Thompson, 359 N.C. 77, 122-23, 604 S.E.2d 850, 881 (2004) (in-
ternal citation and quotation marks omitted). Defendant concedes
that “[t]he record before this Court is inadequate to address this issue,
and this issue is raised on direct appeal only for preservation issues.”
Accordingly, we dismiss the claim without prejudice to the defendant’s
filing a motion for appropriate relief in the trial court.

No error.

Judges STEPHENS and McCULLOUGH concur.

PAUL E. WALTERS, PLAINTIFF
V.
ROY A. COOPER, 111, IN HIS OFFICIAL CAPACITY AS ATTORNEY GENERAL FOR THE
STATE OF NORTH CAROLINA, DEFENDANT

No. COA12-1221
Filed 19 March 2013

Sexual Offenders—sex offender registration—prayer for judg-
ment continued

A true prayer for judgment continued does not operate as a
“final conviction” for the purposes of the Sex Offender and Public
Protection Registration Program. Accordingly, plaintiff’s motion for
summary judgment in an action seeking a declaratory judgment that
he did not have to register as a sex offender should have been grant-
ed, and the trial court erred in granting judgment for defendant.
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Judge STEELMAN dissenting

Appeal by plaintiff from order entered 23 July 2012 by Judge Quentin
T. Sumner in Nash County Superior Court. Heard in the Court of Appeals
13 February 2013.

FEtheridge & Hamlett, LLP, by J. Richard Hamlett, II, for
plaintiff-appellant.

Attorney General Roy Cooper, by Assistant Attorney General
William P. Hart, Jr., for defendant-appellee.

HUNTER, JR., Robert N., Judge.

Paul E. Walters (“Plaintiff”) appeals from an order denying his
Motion for Summary Judgment and granting summary judgment for
Defendant. On appeal, Plaintiff argues the trial court erred in conclud-
ing that Plaintiff has a “reportable conviction” which subjects him to
the Sex Offender and Public Protection Registration Program. For the
following reasons, we reverse.

I. Factual & Procedural History

On 16 August 2006 Plaintiff, then 19 years old, pled guilty to the
criminal charge of sexual battery in Nash County Superior Court. On
the same date, Prayer for Judgment was continued by the trial court
upon payment of costs and attorney fees, and so long as Plaintiff did not
have any contact with the victim or her immediate family. Plaintiff was
not required by the trial court to comply with the registration require-
ments of the Sex Offender and Public Protection Registration Program.

From the date of the Prayer for Judgment Continued until November
2011, Plaintiff resided in Franklin County and was not registered as a
sex offender. In November 2011, the Franklin County Sheriff’s Office no-
tified Plaintiff that because of his conviction for sexual battery, he was
required to register as a sex offender, or else be criminally charged for
his failure to do so. On 30 November 2011 Plaintiff registered as a sex
offender with the Franklin County Sheriff’s Office. Plaintiff filed this ac-
tion on 4 April 2012, seeking (1) a Declaratory Judgment that he is not
subject to registration and (2) an order directing the Office of the North
Carolina Attorney General to remove his name and other information
from the sex offender registry.
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Except for the conviction in question, Plaintiff has no criminal con-
victions which would require him to maintain registration as a sex of-
fender. At the hearing on Plaintiff’s Motion for Summary Judgment, the
parties agreed to these facts and stipulated that there was no issue of
material fact before the Court. The trial court granted summary judgment
for Defendant on 23 July 2012. Plaintiff filed a timely written notice of ap-
peal. Plaintiff has remained registered during the pendency of this appeal.

II. Jurisdiction & Standard of Review

As Plaintiff appeals from the final judgment of a superior court,
an appeal lies of right to this Court pursuant to N.C. Gen. Stat.
§ TA-27(b) (2011).

“Our standard of review of an appeal from summary judgment is de
novo; such judgment is appropriate only when the record shows that
‘there is no genuine issue as to any material fact and that any party is
entitled to a judgment as a matter of law.”” In re Will of Jones, 362 N.C.
569, 573, 669 S.E.2d 572, 576 (2008) (quoting Forbis v. Neal, 361 N.C. 519,
523-24, 649 S.E.2d 382, 385 (2007)).

II1. Analysis

Plaintiff’s sole argument on appeal is that the trial court erred in
concluding that the Prayer for Judgment Continued (“PJC”) entered
on his sexual battery conviction makes that conviction a “final con-
viction,” and thus a “reportable conviction,” such that Plaintiff must
comply with the provisions of the Sex Offender and Public Protection
Registration Program.

North Carolina’s Sex Offender and Public Protection Registration
Program requires any individual “who has a reportable conviction . . .
to maintain registration with the sheriff of the county where the person
resides” for a period of at least 30 years. N.C. Gen. Stat. § 14-208.7(a)
(2011). A “reportable conviction” is defined as “[a] final conviction for
an offense against a minor, a sexually violent offense, or an attempt to
commit any of those offenses.” N.C. Gen. Stat. § 14-208.6(4) (2011) (em-
phasis added). Sexual battery falls within the definition of “sexually vio-
lent offense.” See N.C. Gen. Stat. § 14-208.6(5) (2011).

The term “final conviction,” however, is not defined in the registra-
tion statute. Thus, the question presented by this appeal is whether a PJC
entered upon a conviction makes that conviction a “final conviction,”
and therefore a “reportable conviction” for the purposes of the registra-
tion statute. After review of analogous case law and consideration of the
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legislature’s intent, we hold that a true PJC does not operate as a “final
conviction” under the registration statute.

After a defendant has been found guilty or entered a guilty plea, a
trial court may (1) pronounce judgment and place it into immediate exe-
cution; (2) pronounce judgment and suspend or stay its execution; or (3)
enter a PJC. State v. Griffin, 246 N.C. 680, 682, 100 S.E.2d 49, 50 (1957).
A prayer for judgment continued upon payment of costs, without more,
does not typically constitute an entry of judgment. See N.C. Gen. Stat.
§ 15A-101(4a) (2011). However, our Supreme Court has acknowledged
that a continuation of entry of judgment may lose its character as “true”
PJC and is converted into a “judgment” when it includes conditions
“amounting to punishment.” Griffin, 246 N.C. at 683, 100 S.E.2d at 51.

At the outset, we note that none of the conditions imposed upon
Plaintiff in this case appear to be punitive in nature, and Defendant does
not contend otherwise on appeal. In fact, Defendant acknowledges that
“no punitive sentence was pronounced against [Plaintiff].” “Issues not
presented and discussed in a party’s brief are deemed abandoned.” N.C.
R. App. P. 28(a). Accordingly, we conclude Plaintiff in fact received a
“true PJC” for the purposes of our analysis.

“Where the language of a statute is clear and unambiguous, there is
no room for judicial construction and the courts must give it its plain and
definite meaning, and are without power to interpolate, or superimpose,
provisions and limitations not contained therein.” State v. Camp, 286
N.C. 148, 152, 209 S.E.2d 754, 756 (1974) (quotation marks and citation
omitted). In this case, however, the term “final conviction” has no ordi-
nary meaning, and is not otherwise defined by the statute. In situations
such as this, “[w]here the plain meaning is unclear, legislative intent con-
trols.” Sharpe v. Worland, 137 N.C. App. 82, 85, 527 S.E.2d 75, 77 (2000).
In ascertaining the legislature’s intent, our Courts should consider the
statute in its entirety, “weighing the language of the statute, its spirit, and
that which the statute seeks to accomplish.” Harris v. Nationwide Mut.
Ins. Co., 332 N.C. 184, 191, 420 S.E.2d 124, 128 (1992) (quotation marks
and citation omitted). We also assume that the legislature acted with full
knowledge of prior and existing law in drafting any particular statute.
State v. Benton, 276 N.C. 641, 658, 174 S.E.2d 793, 804 (1970).

Our Court has considered the precise issue presented by this ap-
peal before, in the context of our motor vehicle statutes. See Florence
v. Hiatt, 101 N.C. App. 539, 400 S.E.2d 118 (1991). In Florence, a crimi-
nal defendant was convicted of operating a motor vehicle without a
license. He received a PJC from the trial court, which included certain
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non-punitive conditions. Id. at 53940, 400 S.E.2d at 119. Subsequently,
the Department of Motor Vehicles revoked the defendant’s license pur-
suant to the then-applicable version of N.C. Gen. Stat. § 20-28.1, which
permitted the DMV to revoke a driver’s license upon conviction of a
moving violation during a period of suspension. Id. At that time, N.C.
Gen. Stat. § 20-24 defined “conviction” as a “final conviction of a crimi-
nal offense.” Id. at 540-41, 400 S.E.2d at 119-20; N.C. Gen. Stat. § 20-24(c)
(1987) (emphasis added).1

The defendant in Florence obtained a permanent injunction against
the DMV enjoining it from suspending his license. The DMV appealed.
Id. at 540, 400 S.E.2d at 119. “The issue on appeal [was] whether the
conditional language in [the trial court’s] order render[ed] the putative
‘prayer for judgment continued’ a final conviction.” Id. This Court ulti-
mately held that a true PJC does not operate as a “final conviction” for
the purposes for Chapter 20. Id. at 542, 400 S.E.2d at 121.

The registration statute in the instant case was first enacted in 1995.
We must therefore presume that the legislature was aware of our prior
case law, albeit in another context, interpreting the term “final convic-
tion” as excluding convictions which are followed by true PJCs. In draft-
ing the registration statute, the legislature could have indicated that
any conviction triggers the provisions of the statute, as it has in other
contexts. See, e.g., N.C. R. Evid. 609 (allowing in some circumstances
impeachment of a witness via evidence that the witness “has been con-
victed of a felony”); N.C. Gen. Stat. § 14-415.1 (2011) (making it unlawful
for “any person who has been convicted of a felony” to possess a firearm
and specifically defining “conviction” as “a final judgment in any case
in which felony punishment is . . . authorized, without regard . . . to the
sentence imposed”).

Instead, the legislature chose the registration statute at issue in
this case to apply to only those individuals who have obtained a “final
conviction,” and did not provide any additional definition for that term.
We must assume that the legislature enacted Section 14-208.6 with an
awareness of Florence, and yet chose not to articulate whether PJCs
are “final convictions” for the purposes of the registration statute. This
suggests that the legislature saw no need to do so, even in light of case
law holding PJCs are not “final convictions” in the context of another
statutory scheme employing similar language.

1. The definition of “conviction” in Chapter 20 is now found in N.C. Gen. Stat.
§ 20-4.01(4a) (2011).



IN THE COURT OF APPEALS 171

WALTERS v. COOPER
(226 N.C. App. 166 (2013)]

Our Supreme Court has not ruled on this particular issue, and we
are bound by previous holdings of this Court. See In re Civil Penalty,
324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989). Therefore, in reliance on
Florence, we hold that a true PJC does not operate as a “final con-
viction” for the purposes of the Sex Offender and Public Protection
Registration Program. Accordingly, Plaintiff’s motion for summary
judgment should have been granted, and the trial court erred in grant-
ing judgment for Defendant.

Defendant acknowledges that “it is reasonable to conclude
. .. that the use of the word ‘final’ would import some meaning for the
purposes of [Slection 14-208.6(4).” However, Defendant suggests that
purpose of the word “final” in the statute is to indicate that the “con-
viction” must be final within the trial division before it becomes a “fi-
nal conviction.” For example, Defendant contends a conviction would
not be “final” if it were obtained in district court and an appeal de novo
was pending in the superior court. We find this argument unpersuasive.
Plaintiff’s particular offense notwithstanding, the vast majority of of-
fenses which subject an individual to registration are felonies, and thus
are generally tried in superior court from the outset. See N.C. Gen. Stat.
§§ TA-271, TA-272 (2011) (specifying the original jurisdiction of superior
and district courts). It would seem unlikely that the legislature inserted
the word “final” to guard against a contingency which could only occur
in a small minority of cases implicating the statute.

IV. Conclusion

For the foregoing reasons, the order of the trial court is reversed
and remanded for entry of an order directing the Office of the Attorney
General to remove Plaintiff’s name and other information from the sex
offender registry.

REVERSED AND REMANDED.
Judge GEER concurs.
Judge STEELMAN dissents in a separate opinion.

STEELMAN, Judge, dissenting.

The majority’s analysis is based upon case law construing provisions
of Chapter 20 of the General Statutes, which deals with motor vehicles.
This is a case involving sex offender registration under Article 27A of
Chapter 14 of the General Statutes. The purpose of this statute was set
forth in N.C. Gen. Stat. § 14-208.5:
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The General Assembly recognizes that sex offenders often
pose a high risk of engaging in sex offenses even after be-
ing released from incarceration or commitment and that
protection of the public from sex offenders is of para-
mount governmental interest.

N.C. Gen. Stat. § 14-208.5 (2011).

The majority acknowledges that the crime to which defendant pled
guilty was a “sexually violent offense” under the provisions of N.C. Gen.
Stat. § 14-208.6(5). Because a final conviction for a sexually violent of-
fense is a “reportable conviction” under N.C. Gen. Stat. § 14-208.6(4)
(a), defendant was required to register as a sex offender. N.C. Gen. Stat.
§ 14-208.7(a) (2011).

The only issue presented in this case is whether the judgment en-
tered in the underlying criminal case was a “final conviction” as required
by N.C. Gen. Stat. § 14-208.6(4)(a). I would look for resolution of this
question to the provisions of Chapter 15A of the General Statutes, deal-
ing with criminal procedure, rather than to the motor vehicle laws.

N.C. Gen. Stat. § 15A-101(4a) defines the term “entry of judgment”
as follows: “Judgment is entered when sentence is pronounced. Prayer
for judgment continued upon payment of costs, without more, does not
constitute the entry of judgment.” N.C. Gen. Stat. § 15A-101(4a) (2011).

As acknowledged by the majority, the prayer for judgment entered in
the underlying criminal case was not a “[p]rayer for judgment continued
upon payment of costs, without more[.]” N.C. Gen. Stat. § 15A-101(4a).
The trial court placed several explicit conditions upon the entry of the
prayer for judgment continued.

In State v. Brown, 110 N.C. App. 658, 430 S.E.2d 433 (1993), this
Court set forth the circumstances where the entry of a prayer for judg-
ment continued constituted “entry of judgment.”

“When the prayer for judgment is continued there is no
judgment-only a motion or prayer by the prosecuting of-
ficer for judgment.” Griffin, 246 N.C. at 683, 100 S.E.2d
at 51. When, however, the trial judge imposes conditions
“amounting to punishment” on the continuation of the en-
try of judgment, the judgment loses its character as a PJC
and becomes a final judgment. Id. Conditions “amount-
ing to punishment” include fines and imprisonment. Id.
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Conditions not “amounting to punishment” include “re-
quirements to obey the law,” State v. Cheek, 31 N.C. App.
379, 382, 229 S.E.2d 227, 228 (1976), and a requirement to
pay the costs of court. State v. Crook, 115 N.C. 760, 764
(1894); N.C.G.S. § 15A-101(4a) (1988) (“[p]rayer for judg-
ment continued upon payment of costs, without more,
does not constitute the entry of judgment”).

State v. Brown, 110 N.C. App. at 6569-60, 430 S.E.2d at 434.

In Brown, we held that a prayer for judgment continued upon defend-
ant continuing with psychiatric treatment “went beyond defendant’s ob-
ligation to obey the law, and was thus punishment.” Id. at 660, 430 S.E.2d
at 434. We further noted that violation of this condition “subjected the
defendant to criminal contempt of court[.]” Id.

In the instant case, the entry of the prayer for judgment continued
was expressly conditioned upon defendant not having any contact or
communication with the victim; defendant not being on the victim’s
property; and defendant not having any contact with any member of
the victim’s immediate family. This condition amounts to more than a
mere requirement that defendant “obey the law.” It places fundamental
restrictions upon his rights of association and restrains him from going
upon the victim’s property. These conditions constitute “punishment”
for which defendant could be subject to contempt. Under the rationale
of Brown and N.C. Gen. Stat. 15A-101(4a), the judgment entered upon
the defendant’s guilty plea to the charge of sexual battery was a “final
conviction” as required by N.C. Gen. Stat. § 14-208.6(4)(a).

The majority relies upon the following sentence from the State’s
brief to support its assertion that the State acknowledged that the con-
ditions imposed were not punishment:

Plaintiff, whose guilt for the registerable offense of sex-
ual battery has been definitively established in a court of
law, should not be permitted to evade the civil regulato-
ry scheme of the Registration Programs, the purpose of
which is to protect the general public, merely because no
punitive sentence was pronounced against him.

First, the State’s argument refers to “no punitive sentence.” In fact,
the judgment did not impose a sentence upon defendant. This passage
does not refer to whether the conditions imposed upon the prayer for
judgment constituted punishment. Second, whether a condition of a
prayer for judgment continued constituted “punishment” is a question
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of law for the courts to determine. It is not a question of fact as to which
the parties, on appeal, can stipulate. See State v. Rogers, 275 N.C. 411,
421, 168 S.E.2d 345, 350 (1969) (holding that “[w]hat constitutes cruel
and unusual punishment is a question of law”).

I would affirm the order of the learned trial judge.

WELLS FARGO BANK, N.A., SUCCESSOR BY MERGER TO WACHOVIA BANK,
NATIONAL ASSOCIATION, PLAINTIFF
V.
ARLINGTON HILLS OF MINT HILL, LLC, JOHN KEVIN COBB, BEVERLY A. COBB,

MAX B. SMITH, JR., CHRISTY C. SMITH anp MARK E. CARPENTER, DEFENDANTS

No. COA12-1060
Filed 19 March 2013

Mortgages and Deeds of Trust—offset defense—not available

The trial court did not err by entering summary judgment in fa-
vor of plaintiff bank in a foreclosure case because although defend-
ant guarantor received an interest in the property and was liable
on his guaranty, he was not the mortgagor, trustor, or other mak-
er of any such obligation whose property has been so purchased.
Accordingly, the offset defense provided in N.C.G.S. § 45-21.36 was
not available to defendant guarantor.

Appeal by defendant Mark E. Carpenter from order entered 1 June
2012 by Judge W. Robert Bell in Mecklenburg County Superior Court.
Heard in the Court of Appeals 9 January 2013.

Robinson, Bradshaw & Hinson, PA., by David M. Schilli and Ty
E. Shaffer, for plaintiff appellee.

Tison Redding, PLLC, by Joseph R. Pellington and Marjorie C.
Redding, for Mark E. Carpenter defendant appellant.

McCULLOUGH, Judge.

Defendant Mark E. Carpenter (“Guarantor”) appeals from the
trial court’s grant of summary judgment in favor of Wells Fargo Bank,
National Association (“Bank”), successor by merger to Wachovia
Bank, National Association. For the following reasons, we affirm.
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L. Background

On 30 November 2005, defendant Arlington Hills of Mint Hill, LLC
(“Borrower”) entered into a loan agreement with Bank in order to ac-
quire real property in Mecklenburg County and develop a residential
subdivision (the “property”). In connection with the loan, Borrower ex-
ecuted a promissory note in the principal amount of $596,345.00 in favor
of Bank to evidence the debt and a deed of trust conveying the property
in trust to TRSTE, Inc. (“Trustee”) for the benefit of Bank to secure pay-
ment on the note and future advances.

Thereafter, the loan agreement and promissory note were renewed
and modified several times in accordance with their terms. With the in-
tent to induce Bank to agree to the renewals and modifications, the in-
dividually named defendants, who are members of Borrower, executed
individual guaranties of Borrower’s obligations to Bank. Particularly rel-
evant in this appeal, on 18 October 2006, Guarantor executed a guaranty,
providing that he “absolutely, irrevocably and unconditionally guaran-
tees to Bank and its successors, assigns and affiliates the timely pay-
ment and performance of all liabilities and obligations of Borrower to
Bank and its affiliates, including, but not limited to, all obligations under
any notes, loan agreements, [and] security agreements . . . .” The last
modifications occurred 10 June 2008 and evidenced Borrower’s aggre-
gate obligation to Bank of $1,981,421.00 in principal.

Upon Borrower’s default, Bank requested that Trustee foreclose on
the deed of trust under power of sale. Trustee then initiated the foreclo-
sure. In addition to foreclosing on the deed of trust, on 10 March 2010,
Bank filed suit against Borrower and the individually named defendants,
including Guarantor, for any deficiency resulting from the foreclosure.

Following a 29 April 2010 foreclosure hearing, the Clerk authorized
Trustee to proceed with foreclosure on the deed of trust. A public sale of
the property was held on 25 May 2010. However, before the foreclosure
was finalized, Borrower filed a petition for relief under Chapter 11 of the
Bankruptcy Code and the foreclosure proceedings were automatically
stayed. Bank was granted relief from the automatic stay on 4 October
2010 and Trustee’s foreclosure efforts resumed. Thereafter, on 7 January
2011, only days before the completion of the foreclosure proceedings,
Borrower transferred its interest in the property to its members by
general warranty deed. Guarantor received a 40% undivided interest.
Despite the transfer, on 13 January 2011, Bank purchased the property
for $1,000,000.00 at a public sale.
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In response to Bank’s deficiency suit, on 15 June 2011, Guarantor
filed an answer and affirmative defenses. Guarantor’s third affirmative
defense included a claim to a right of offset pursuant to N.C. Gen. Stat.
§ 45-21.36. During discovery, Guarantor was deposed twice. In response
to questions concerning the true value of the property, Guarantor denied
any knowledge. Based on Guarantor’s responses, Bank filed a motion for
summary judgment against Guarantor on 11 April 2012. Yet, on 18 May
2012, just days before Bank’s motion for summary judgment came on for
hearing, Guarantor filed an affidavit claiming the value of the property
far exceeded the Bank’s winning bid at the public sale.

Bank’s motion for summary judgment came on for hearing 22 May
2012 before the Honorable W. Robert Bell in Mecklenburg County
Superior Court. By order filed 1 June 2012, Bank’s motion for summary
judgment was granted. Guarantor timely appealed on 28 June 2012.1

II. Analysis

The sole issue raised on appeal is whether the trial court erred in
entering summary judgment in favor of Bank. We hold the trial court did
not err.

“Our standard of review of an appeal from summary judgment is de
novo; such judgment is appropriate only when the record shows that
‘there is no genuine issue as to any material fact and that any party is
entitled to a judgment as a matter of law.” ” In re Will of Jones, 362 N.C.
569, 573, 669 S.E.2d 572, 576 (2008) (quoting Forbis v. Neal, 361 N.C.
519, 524, 649 S.E.2d 382, 385 (2007)). “Evidence presented by the par-
ties is viewed in the light most favorable to the non-movant.” Sumimey
v. Barker, 357 N.C. 492, 496, 586 S.E.2d 247, 249 (2003). Moreover, “[i]
f the granting of summary judgment can be sustained on any grounds,
it should be affirmed on appeal.” Shore v. Brown, 324 N.C. 427, 428, 378
S.E.2d 778, 779 (1989).

In this case, Guarantor argues that summary judgment was inap-
propriate because he was entitled to present evidence concerning the
reasonable value of the property in order to substantiate his claim to an
offset under N.C. Gen. Stat. § 45-21.36. N.C. Gen. Stat. § 45-21.36 provides:

When any sale of real estate has been made by a mort-
gagee, trustee, or other person authorized to make the
same, at which the mortgagee, payee or other holder of

1. Bank earlier obtained a default judgment against Borrower, and the other defen-
dants filed for Chapter 7 bankruptcy. Thus, defendant is the only remaining party.
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the obligation thereby secured becomes the purchaser and
takes title either directly or indirectly, and thereafter such
mortgagee, payee or other holder of the secured obliga-
tion, as aforesaid, shall sue for and undertake to recover a
deficiency judgment against the mortgagor, trustor or oth-
er maker of any such obligation whose property has been
so purchased, it shall be competent and lawful for the de-
fendant against whom such deficiency judgment is sought
to allege and show as matter of defense and offset, but not
by way of counterclaim, that the property sold was fairly
worth the amount of the debt secured by it at the time and
place of sale or that the amount bid was substantially less
than its true value, and, upon such showing, to defeat or
offset any deficiency judgment against him, either in whole
or in part: Provided, this section shall not affect nor apply
to the rights of other purchasers or of innocent third par-
ties, nor shall it be held to affect or defeat the negotiabil-
ity of any note, bond or other obligation secured by such
mortgage, deed of trust or other instrument: Provided, fur-
ther, this section shall not apply to foreclosure sales made
pursuant to an order or decree of court nor to any judg-
ment sought or rendered in any foreclosure suit nor to any
sale made and confirmed prior to April 18, 1933.

N.C. Gen. Stat. § 45-21.36 (2011).2 In order to determine whether the trial
court erred in entering summary judgment, the first issue that this Court
must address is whether the offset defense in N.C. Gen. Stat. § 45-21.36
is available to Guarantor.

Citing Raleigh Federal Savings Bank v. Godwin, 99 N.C. App. 761,
394 S.E.2d 294 (1990), Guarantor contends that a party who is liable
on the underlying debt and holds a property interest in the mortgaged
property may assert an offset defense under N.C. Gen. Stat. § 45-21.36.
Raleigh Federal Savings Bank, 99 N.C. App. at 762-63, 394 S.E.2d at 296
(affirming summary judgment against defendants in a deficiency suit on
the basis that defendants could not claim a right to an offset pursuant
to N.C. Gen. Stat. § 45-21.36 where they did not hold a property interest
in the mortgaged property). Thus, in this case, where Guarantor is liable
on the underlying obligation as a result of his guaranty of Borrower’s

2. In short, “N.C. Gen. Stat. § 45-21.36 [] allows the debtor an offset against a defi-
ciency judgment in certain cases when the creditor purchases the property at foreclosure
with a bid that is substantially less than the true value of the property.” Carolina Bank
v. Chatham Station, Inc., 186 N.C. App. 424, 429 n.4, 651 S.E.2d 386, 389 n.4 (2007).
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debt and where Guarantor acquired a 40% undivided interest in the prop-
erty on 7 January 2011 when Borrower executed a deed conveying the
property to its members prior to the foreclosure being completed on
13 January 2012, Guarantor argues that he is entitled to present evidence
to show that the Bank’s bid for the property was substantially less than
the true value of the property.

While we agree with Guarantor that it is necessary that a party
claiming an offset defense pursuant to N.C. Gen. Stat. § 45-21.36 be lia-
ble on the underlying debt and hold a property interest in the mortgaged
property, we do not think it sufficient under the language of the statute.

As further noted in Raleigh Federal Savings Bank, “[t]he statute
explicitly limits the defense to situations in which the mortgagee sues
‘to recover a deficiency judgment against the mortgagor, trustor, or
other maker of any such obligation whose property has been so pur-
chased.” ” Id. at 762-63, 394 S.E.2d at 296 (quoting First Citizens Bank
& Trust Co. v. Martin, 44 N.C. App. 261, 261 S.E.2d 145 (1979) (emphasis
omitted); see also In re Foreclosure of Otter Pond Investment Group,
79 N.C. App. 664, 665, 339 S.E.2d 854, 855 (1986) (“G.S. 45-21.36 permits
such proof only in a suit against a mortgagor, trustor, or other maker for
a deficiency judgment . . ..”"). Here, although Guarantor received an inter-
est in the property and is liable on his guaranty, he is not the “mortgagor,
trustor or other maker of any such obligation whose property has been
so purchased[.]” N.C. Gen. Stat. § 45-21.36. The general warranty deed
by which Guarantor acquired his interest in the property did not indicate
that Guarantor assumed any of Borrower’s obligations to Bank under the
promissory note. The fact that Bank also named Borrower, the mortgagor,
as a defendant in the deficiency action does not expand the availability
of the offset defense under N.C. Gen. Stat. § 45-21.36 to non-mortgagor
defendants. See Martin, 44 N.C. App. at 267, 261 S.E.2d at 150 (discussing
the availability of N.C. Gen. Stat. § 45-21.36 and holding “[the statute] was
not available as a defense to [the] non-mortgagor defendants”).

Furthermore, case law suggests that guarantors are not afforded
the protections of N.C. Gen. Stat. § 45-21.36. Although not controlling
on this Court, we find the discussion in Poughkeepsie Sav. Bank, FSB
v. Harris, 833 F. Supp. 551 (W.D.N.C. 1993), persuasive. In Poughkeepsie,
the court addressed whether the offset defense in N.C. Gen. Stat.
§ 45-21.36 was available to a guarantor who also owned an interest in the
property. The court concluded that where the guarantor was sued for a
deficiency solely in his capacity as a guarantor, the offset defense was
unavailable. Poughkeepsie, 833 F. Supp. at 5564. The court reasoned that
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“[t]o permit Defendants to raise a defense only available to them in their
capacity as owners, when they are being sued for their duties as guaran-
tors, would erase their duty as guarantors.” Id. In this case, Guarantor
“absolutely, irrevocably and unconditionally guarantee[d] to [Lender]
and its successors, assigns and affiliates the timely payment and perfor-
mance of all liabilities and obligations of Borrower to [Lender] and its af-
filiates, including, but not limited to, all obligations under any notes, loan
agreements, [and] security agreements . . .” separate and apart from any
property interest in the mortgaged property that he later acquired. Thus,
as was the case in Poughkeepsie, “[i]n this case, Guarantor voluntarily
assumed the duties of owning property and of serving as [a] guarantor|].
... Since [Guarantor] assumed both duties, and since [he] chose to be
treated as both [a] property owner|[] and [a] guarantor(], [this] Court can
find no reason why [he] should not now by [sic] compelled to accept all
of [his] duties as [a] guarantor[].” Id.

Because we find that the offset defense provided in N.C. Gen. Stat.
§ 45-21.36 is not available to Guarantor in this case, we need not reach
Guarantor’s remaining arguments concerning the fair value of the prop-
erty. Nevertheless, we opine that even if Guarantor was afforded the
offset defense in N.C. Gen. Stat. § 45-21.36, Guarantor’s affidavit provid-
ing his opinion as to the value of the property, filed only days before
the hearing on Bank’s motion for summary judgment, was insufficient
to create a triable issue where Guarantor previously testified at a de-
position that he had no idea of the fair market value of the property.
See Wachovia Mortg. Co. v. Autry-Barker-Spurrier Real Estate, Inc.,
39N.C. App. 1, 9, 249 S.E.2d 727, 732 (1978) (holding that “contradictory
testimony contained in an affidavit of the nonmovant may not be used by
him to defeat a summary judgment motion where the only issue of fact
raised by the affidavit is the credibility of the affiant”), aff’d, 297 N.C.
696, 256 S.E.2d 688 (1979); see also Hubbard v. Fewell, 170 N.C. App.
680, 613 S.E.2d 58 (2005).

III. Conclusion

For the reasons discussed above, the order of the trial court
is affirmed.

Affirmed.

Judges STEELMAN and STEPHENS concur.
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DAVID B. WIND, PLAINTIFF
V.

THE CITY OF GASTONIA, NORTH CAROLINA, A MunicipAL CORPORATION, DEFENDANT

No. COA12-421
Filed 19 March 2013

1. Appeal and Error—interlocutory orders and appeals—
substantial right—privileged information

Because the trial court’s interlocutory order compelled produc-
tion of files which may be privileged pursuant to N.C.G.S. § 160A-168
the trial court’s order affected a substantial right and was immedi-
ately appealable.

2. Public Officers and Employees—police officer—right to in-
spection of documents—employee personnel file—official
personnel decisions

The trial court did not err by concluding that defendant City
violated N.C.G.S. § 160A-168 by denying plaintiff police officer’s re-
quest to inspect the pertinent documents in his employee person-
nel file. Assuming arguendo that Internal Affairs Investigative Case
Files 2008265 and 2008307 were materials to which the disclosure
exemptions of subsection (c1)(4) applied, such materials were used
by Chief Adams to make official personnel decisions with respect
to plaintiff, and thus, plaintiff had a statutory right to inspect the
requested files under subsection (c1)(4).

3. Discovery—statutory obligation to allow inspection of confi-
dential information—employee personnel file
Separately maintaining Internal Affairs investigative files, which
defendant City conceded were a part of plaintiff’'s employee per-
sonnel file, did not exempt defendant from its statutory obligation
under N.C.G.S. § 160A-168(c)(1) to allow plaintiff to inspect this
“confidential” information.

4. Appeal and Error—preservation of issues—failure to argue

Since defendant City did not argue that it could satisfy the man-
datory disclosure requirement of N.C.G.S. § 160A-168(c)(1) by al-
lowing plaintiff to inspect “confidential” information from his own
employee personnel file that had been subjectively redacted by de-
fendant, and since questions as to public policy are for legislative
determination, such a discussion was inapposite to the issues.

Judge DILLON concurring in part and dissenting in part.
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Appeal by defendant from order entered 1 November 2011 by Judge
Forrest Donald Bridges in Gaston County Superior Court. Heard in the
Court of Appeals 7 January 2013.

The McGuinness Law Firm, by J. Michael McGuinness, for
plaintiff-appellee.

Cranfill Sumner & Hartzog LLP, by Jaye E. Bingham-Hinch, Patrick
H. Flanagan, and Bradley P. Kline, for defendant—appellant.

North Carolina State Lodge of the Fraternal Order of Police, by
Richard L. Hattendorf, amicus curiae.

MARTIN, Chief Judge.

Defendant City of Gastonia appeals from the trial court’s order
granting plaintiff David B. Wind’s motion for summary judgment, de-
nying defendant’s cross-motion for summary judgment, and ordering
that defendant disclose to plaintiff unredacted copies of all documents
contained in the City of Gastonia Police Department’s Internal Affairs
Investigative Case Files 2008265 and 2008307. We affirm and remand for
further proceedings.

According to the record before us, plaintiff joined the Gastonia
Police Department in March 2008 as a patrolman, after serving as a
detention enforcement officer for the United States Immigration and
Naturalization Service, and as an officer and detective with the Coral
Springs Police Department in Florida. In the Fall of 2008, two com-
plaints were made against plaintiff and reported to the Gastonia Police
Department; one by a citizen, and one by a police officer. The citizen’s
complaint, which was designated as Internal Affairs (“IA”) Investigative
Case File 2008307, alleged that plaintiff exhibited “Rudeness/Force by
Firearm” after plaintiff disarmed the citizen and secured the citizen’s
firearm while plaintiff conducted an investigation. The officer’'s com-
plaint, which had been designated as IA Investigative Case File 2008265,
alleged that plaintiff exhibited “Conduct Unbecoming of an Officer” and
challenged plaintiff’s “Integrity” and “Truthfulness” after the complain-
ant charged that plaintiff falsified grounds for probable cause in order to
make an arrest at a traffic stop. The citizen’s complaint was investigated
by plaintiff’s supervisor, while the officer’s complaint was investigated
by Gastonia Police Department’s Office of Professional Standards Unit,
formerly its IA Unit.
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Gastonia Police Department’s Chief of Police Timothy Lee Adams
was provided with all of the information collected upon the conclu-
sion of both investigations in order to “adjudicate[] the case[s]” and
make his final decisions with respect to each complaint. With respect
to the citizen’s complaint, the allegations “were determined to be NOT
SUSTAINED” and the case was “closed.” With respect to the officer’s
complaint, the allegations were determined to be “unfounded by the
Chief [of Police]” and the case was designated as “closed, no further
action required.”

In February 2009, after the cases were deemed closed, plaintiff
sent a written memorandum to Chief Adams requesting an oppor-
tunity to view the complete investigative files associated with the
complaints, and met with Chief Adams in person shortly thereafter
to request the same. Plaintiff asserts that Chief Adams refused his re-
quest to inspect the complete contents of the files. While the record
indicates that Chief Adams did provide documents from these files to
plaintiff—albeit two years after plaintiff’s initial request—the docu-
ments provided to plaintiff were significantly redacted. Defense coun-
sel represented to the trial court that the redactions concealed only
the identity of the complainants and such information as would enable
someone to identify them.

Plaintiff filed his Complaint and First Amended Complaint against
defendant City of Gastonia (“Gastonia”) in February 2010, alleging that
Gastonia violated N.C.G.S. § 160A-168, the North Carolina Constitution,
and Gastonia’s own “rules, regulations, policies and procedures” by “re-
fusing to disclose [to plaintiff] the requested documents” comprising
IA Investigative Case Files 2008307 and 2008265. Plaintiff and Gastonia
filed cross-motions for summary judgment, which were heard on
24 October 2011. On 1 November 2011, the trial court entered an order
granting plaintiff’s motion for summary judgment, denying Gastonia’s
motion for summary judgment, and retaining for trial “[t]he issue of any
damages from the denial of the records . . ..” The court further ordered
that plaintiff “is entitled to complete copies of the documents contained
in [TIA] Files 2008265 and 2008307 without any redacted information,”
and ordered that Gastonia “disclose these documents to [plaintiff].”
Gastonia appealed to this Court, and the trial court entered a consent
order staying “all further trial court level proceedings in this matter”
until the conclusion of this appeal.

[1] “Generally, there is no right of immediate appeal from interlocutory
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orders and judgments.” Sharpe v. Worland, 351 N.C. 159, 161, 522 S.E.2d
577, 578 (1999), on remand, 137 N.C. App. 82, 527 S.E.2d 75 (2000); see
also id. (“Interlocutory orders and judgments are those made during
the pendency of an action which do not dispose of the case, but instead
leave it for further action by the trial court to settle and determine the
entire controversy.” (internal quotation marks omitted)). However,
“[n]otwithstanding this cardinal tenet of appellate practice, immediate
appeal . . . is available from an interlocutory order or judgment which
affects a substantial right.” Sharpe, 3561 N.C. at 161-62, 522 S.E.2d at
579 (citations and internal quotation marks omitted); see also N.C. Gen.
Stat. § 1-277(a) (2011); N.C. Gen. Stat. § TA-27(d)(1) (2011). “It is well
settled that an interlocutory order affects a substantial right if the order
deprive[s] the appealing party of a substantial right which will be lost
if the order is not reviewed before a final judgment is entered.” Sharpe,
351 N.C. at 162, 522 S.E.2d at 579 (alteration in original) (internal quota-
tion marks omitted).

Here, Gastonia concedes that the present appeal is interlocutory.
However, Gastonia argues that such appeal is properly before this Court
for immediate review because the trial court’s order affects a substantial
right “that would be forever lost by [Gastonia] if the matter proceeded]]
by having to turn over documents which [Gastonia] claims are statuto-
rily privileged.” We recognize that “if [Gastonia] is required to disclose
the very documents that it alleges are protected from disclosure by
the statutory privilege, then a right materially affecting those interests
which a [person] is entitled to have preserved and protected by law—
—a substantial right——is affected,” and “the substantial right asserted
by [Gastonia] will be lost if the trial court’s order is not reviewed be-
fore entry of a final judgment.” See id. at 164-65, 522 S.E.2d at 580-81
(second alteration in original) (internal quotation marks omitted). Thus,
because the trial court’s interlocutory order compels production of files
which may be privileged pursuant to N.C.G.S. § 160A-168, we conclude
that the trial court’s order affects a substantial right and is immediately
appealable to this Court. See Hayes v. Premier Living, Inc., 181 N.C.
App. 747, 751, 641 S.E.2d 316, 318 (2007). We further conclude, since
the sole argument advanced by the parties regarding the grounds for
immediate appellate review is Gastonia’s argument that protecting the
requested files from disclosure affects a substantial right pursuant to a
statutory privilege arising under N.C.G.S. § 160A-168, only the issues of
whether N.C.G.S. § 160A-168 requires Gastonia to disclose the requested
files to plaintiff, and whether Gastonia is statutorily exempt from the
requirement, if any, to disclose the same, are properly before us.
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[2] Gastonia first argues that it did not violate N.C.G.S. § 160A-168 by
denying plaintiff’s request to inspect the documents at issue, because
the documents requested fall within a subsection of the statute, N.C.G.S.
§ 160A-168(c1)(4), which, according to Gastonia’s argument, exempts it
from any disclosure obligations arising under the other subsections of
the statute. “Where the language of a statute is clear and unambiguous,
there is no room for judicial construction and the courts must construe
the statute using its plain meaning.” Burgess v. Your House of Raleigh,
Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990); see also Perkins
v. Ark. Trucking Servs., Inc., 351 N.C. 634, 638, 528 S.E.2d 902, 904
(2000) (“Nothing else appearing, the Legislature is presumed to have
used the words of a statute to convey their natural and ordinary mean-
ing.” (internal quotation marks omitted)). “[HJowever, where a stat-
ute is ambiguous or unclear as to its meaning, we must interpret the
statute to give effect to the legislative intent.” N.C. Dep’t of Revenue
v. Hudson, 196 N.C. App. 765,767,675 S.E.2d 709, 711 (2009). Additionally,
“[w]ords and phrases of a statute may not be interpreted out of context,
but individual expressions must be construed as a part of the composite
whole and must be accorded only that meaning which other modifying
provisions and the clear intent and purpose of the act will permit.” In re
Hardy, 294 N.C. 90, 95-96, 240 S.E.2d 367, 371-72 (1978) (internal quota-
tion marks omitted).

According to N.C.G.S. § 160A-168(a), employee personnel files
“maintained by a city are subject to inspection and may be disclosed
only as provided by [N.C.G.S. § 160A-168].” N.C. Gen. Stat. § 160A-168(a)
(2011). “[AIn employee’s personnel file” “consists of any information in
any form gathered by the city with respect to that employee and, by way
of illustration but not limitation, relating to his application, selection or
nonselection, performance, promotions, demotions, transfers, suspen-
sion and other disciplinary actions, evaluation forms, leave, salary, and
termination of employment.” Id. In the present case, Gastonia conceded
during oral arguments to this Court that the documents at issue are a
part of plaintiff’'s employee personnel file in accordance with N.C.G.S.
§ 160A-168(a).

All information contained in a city employee’s personnel file that is
not deemed to be “a matter of public record,” which includes informa-
tion such as name, age, current position and salary, and date of origi-
nal employment, see N.C. Gen. Stat. § 160A-168(b), “is confidential and
shall be open to inspection only” in certain instances. N.C. Gen. Stat.
§ 160A-168(c)(1). One instance in which “confidential” information from
a city employee’s personnel file “shall be open to inspection” allows
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“[t]he employee or his duly authorized agent” to “examine all portions
of his personnel file,” id., with limited exceptions,! which gives the em-
ployee an opportunity to determine whether material in his file “is inac-
curate or misleading.” See, e.g., N.C. Gen. Stat. § 160A-168(d) (providing
that the city council of a city that maintains personnel files “containing
information other than” that which is a matter of public record “shall
establish procedures whereby an employee who objects to material in
his file on grounds that it is inaccurate or misleading may seek to have
the material removed from the file or may place in the file a statement
relating to the material”). In the present case, Gastonia does not dispute
that, with limited exceptions, a city employee has a statutory right to
inspect “confidential” information in his own personnel file pursuant
to N.C.G.S. § 160A-168(c)(1).

However, the statute further provides that, “[e]ven if considered
part of an employee’s personnel file, the following information need not
be disclosed to an employee nor to any other person”: “Notes, prelimi-
nary drafts and internal communications concerning an employee. In
the event such materials are used for any official personnel decision,
then the employee or his duly authorized agent shall have a right to in-
spect such materials.” N.C. Gen. Stat. § 160A-168(c1)(4). It is under this
exception enumerated in subsection (c1)(4)? that Gastonia asserts its
authority to deny plaintiff’s request to inspect the documents at issue.
Thus, we now consider whether Gastonia was permitted by the exemp-
tion under N.C.G.S. § 160A-168(c1)(4) to deny plaintiff the opportunity
to inspect the IA investigative files at issue files which Gastonia con-
cedes are a part of plaintiff’s employee personnel file in accordance with
N.C.G.S. § 160A-168(a)—despite plaintiff’s statutory right under N.C.G.S.
§ 160A-168(c)(1) to otherwise inspect this “confidential” information.

1. Subsection (c)(1) provides that all information contained in a city employee’s
personnel file other than that which is deemed a matter of public record under subsection
(b) “shall be open to inspection” to an “employee or his duly authorized agent . . . except
(i) letters of reference solicited prior to employment, and (ii) information concerning a
medical disability, mental or physical, that a prudent physician would not divulge to his
patient.” N.C. Gen. Stat. § 160A-168(c)(1). Because neither plaintiff nor Gastonia assert
that these exceptions are applicable to the files requested in the present case, we do not
address these exceptions further.

2. Subsections (¢)(1) and (c1) of N.C.G.S. § 160A-168 are similarly-enumerated provi-
sions of the same statute; subsection (c1) was added to N.C.G.S. § 160A-168 by the General
Assembly in 1981, after subsections (a) through (f) were already codified. See 1981 N.C.
Sess. Laws 1424, 1425, ch. 926, § 3; 1975 N.C. Sess. Laws 929, 930-32, ch. 701, § 2. Because
this opinion makes repeated references to both subsections, we caution the reader to be
mindful of the potential confusion these similar designations may cause.
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We note as a preliminary matter that, because the disclosure ex-
emption arising under subsection (cl)(4) particularly applies only
to those materials “concerning an employee” that are described as
“[n]otes, preliminary drafts and internal communications,” see N.C. Gen.
Stat. § 160A-168(c1)(4), Gastonia can only invoke the disclosure exemp-
tion of this subsection if the IA investigative files at issue are materials
that qualify for this exemption. In other words, because Gastonia asks
this Court to conclude that it was statutorily authorized to exempt the
complete IA investigative files at issue under subsection (c1)(4), each
file would have to be deemed a note, a preliminary draft, or an internal
communication concerning plaintiff, as such terms are used in subsec-
tion (c1)(4), in order for Gastonia’s claim of an exemption from the dis-
closure requirements of subsection (c)(1) to succeed.

We look for guidance about what materials the General Assembly
intended to include within the ambit of “[n]otes, preliminary drafts and
internal communications” by examining the plain meaning of these
terms. Based on the common definitions of these terms at the time this
statute was promulgated, it appears the General Assembly intended to
allow a disclosure exemption under subsection (c1)(4) for written ma-
terials that are informal or provisional in character. See Webster's New
World Dictionary 423 (2d ed. 1974) (defining “draft” as “a rough or pre-
liminary sketch of a piece of writing”); i¢d. at 973 (defining “note” as “a
brief statement of a fact, experience, etc. written down for review, as
an aid to memory, or to inform someone else”). In the present case, the
documents comprising the IA investigative files at issue are not in
the record before this Court, nor would we expect them to be in light
of the substantial right asserted as the grounds for Gastonia’s interlocu-
tory appeal. Nonetheless, the materials sought for inspection by plaintiff
in this case are the complete investigative files concerning complaints
made against plaintiff, which investigations have been finally adjudicat-
ed and determined to be closed. Since it is Gastonia’s burden as the ap-
pellant to provide argument supporting its assertion that the materials it
seeks to exempt from the disclosure requirement of subsection (¢)(1) fall
within the ambit of material that may be exempt from disclosure under
subsection (c1)(4), see N.C.R. App. P. 28(b)(6), in the absence of contrary
argument or evidence in the record, we cannot conclude that the
IA investigative files that plaintiff seeks to inspect are each a note, a
preliminary draft, or an internal communication concerning plaintiff.
Nevertheless, even assuming without deciding that the IA investigative
files that plaintiff seeks to inspect are materials that may be exempted
from disclosure to plaintiff under subsection (c1)(4), we are not per-
suaded by Gastonia’s argument that it had a statutory right to refuse
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plaintiff’s request to inspect these materials because such materials
were not “used for any official personnel decision.”

While the General Assembly uses the phrase “official personnel deci-
sion” in four other provisions of the General Statutes, see N.C. Gen. Stat.
§ 122C-158(d)(4) (2011) (regarding privacy of personnel records for em-
ployees of facilities delivering services for mental health, developmen-
tal disabilities, and substance abuse); N.C. Gen. Stat. § 131E-257.2(d)(4)
(2011) (regarding privacy of personnel records for public hospital em-
ployees); N.C. Gen. Stat. § 1563A-98(c1)(4) (2011) (regarding privacy of
personnel records for county employees); N.C. Gen. Stat. § 162A-6.1(d)
(4) (2011) (regarding privacy of personnel records for water and sewer
authorities’ employees), the General Assembly has not explicitly defined
this phrase.

As we recognized above, “[s]tatutory interpretation properly begins
with an examination of the plain words of the statute,” because “[t]he
legislative purpose of a statute is first ascertained by examining the stat-
ute’s plain language.” Correll v. Div. of Soc. Servs., 332 N.C. 141, 144,
418 S.E.2d 232, 235 (1992); see also Perkins, 351 N.C. at 638, 528 S.E.2d at
904 (“[Clourts may look to dictionaries to determine the ordinary mean-
ing of words within a statute.”). “If a statute ‘contains a definition of a
word used therein, that definition controls,” but nothing else appearing,
‘words must be given their common and ordinary meaning.” ” Knight
Publ’g Co. v. Charlotte-Mecklenburg Hosp. Auth., 172 N.C. App. 486,
492, 616 S.E.2d 602, 607 (quoting In re Clayton-Marcus Co., 286 N.C.
215, 219, 210 S.E.2d 199, 202-03 (1974)), disc. review denied, 360 N.C.
176, 626 S.E.2d 299 (2005).

Generally, “official” is defined as “by, from, or with the proper au-
thority; authorized or authoritative”; “personnel” is defined as “persons
employed in any work, enterprise, service, establishment, etc.”; and
“decision” is defined as “a judgment or conclusion reached or given.”
Webster’s New World Dictionary 366, 988, 1062 (2d ed. 1974). Thus, ac-
cording to the plain meaning of the terms comprising this phrase, an
“official personnel decision” is an authorized or authoritative judgment
or conclusion of or pertaining to employed persons. Since “personnel”
is a collective noun, the plain meaning of this phrase—as it is used in
this statute—more specifically refers to authorized or authoritative
judgments or conclusions of or pertaining to the employed person about
whom the judgment or conclusion is rendered. Gastonia urges this Court
to narrowly construe this phrase to apply only to those “decisions” that
result in “some type of change or alternation [sic] in employment.”
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(Emphasis added.) However, Gastonia provides no meaningful support
for its narrowly-drawn interpretation. Instead, we think the General
Assembly’s use of the term “personnel” in subsection (a) of this statute
is consistent with a less-constrained reading of the phrase “official per-
sonnel decision,” as the phrase is used in subsection (c1)(4), and is also
instructive in construing the meaning of the challenged phrase within
the context of this statute.

The General Assembly broadly defines the phrase “employee’s per-
sonnel file” as “consist[ing] of any information in any form gathered
by the city with respect to that employee.” N.C. Gen. Stat. § 160A-168(a)
(emphasis added). In other words, according to the General Assembly,
the information included in a city employee’s personnel file is not lim-
ited to information that, as Gastonia might suggest based on its asserted
plain meaning of the term “personnel,” concerns only changes in em-
ployment like promotions, demotions, or transfers. Rather, according to
the express language of the statute, the information in a city employee’s
personnel file also concerns “nonselection,” “performance,” “evaluation
forms,” as well as other information “in any form gathered by the city
with respect to that employee.” See id. In fact, the General Assembly
expressly declines to limit what form the information included in an
employee’s personnel file may take, by providing a list of examples of
information that it specifies is offered “by way of illustration but not
limitation.” See id. (emphasis added). Thus, with respect to the phrase
“official personnel decision,” as it is used in the context of the subsec-
tion (c1)(4) exemption, we are of the opinion that the General Assembly
similarly intended that an “official personnel decision” need not be limit-
ed only to those determinations that result in a change to an employee’s
position of employment, as Gastonia suggests. Therefore, we conclude
that when an informal, provisional, or otherwise “preliminary” or “inter-
nal” communication, note, or draft concerning an employee is included
in his or her personnel file, that communication, note, or draft is subject
to the disclosure requirement of subsections (c)(1) and (c1)(4) when
such materials are used to make an authorized or authoritative judg-
ment or conclusion with respect to that employee.

According to the depositions of both Chief Adams and Sergeant
Reid E. Brafford, who is the supervisor of the Office of Professional
Standards and reports directly to Chief Adams, once the investigations
were concluded, the complete investigative files for each complaint,
which included all of the documents necessary to develop a thorough in-
vestigative file into both complaints, were provided to Chief Adams, the
senior-most official of the department. In accordance with departmental
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policy, Chief Adams is the person authorized to serve as the final deci-
sion-maker with respect to complaints of misconduct against employees
and to adjudicate such matters on behalf of the department. Chief Adams
analyzed the facts and issues arising out of the complaints as detailed
in each document comprising the investigative files and weighed all of
the evidence based on the information included in the respective inves-
tigative files in order to finally determine each matter. After considering
all of the information included in each document in the investigative
files, Chief Adams finally decided to dismiss or terminate the complaints
made against plaintiff and determined, as a result of the respective in-
vestigations, that no disciplinary action need be taken against plaintiff in
either matter. In other words, Chief Adams was authorized to, and did,
use IA Investigative Case Files 2008265 and 2008307 to finally adjudicate
matters pertaining to plaintiff.

Gastonia insists, however, that because plaintiff “experienced no
change” in his employment as a result of Chief Adams’s final adjudica-
tions regarding the complaints against plaintiff, Chief Adams “made no
‘official personnel decision’ with regards to the two disputed IA inves-
tigative files,” and, thus, plaintiff failed to establish that he is entitled to
inspect the investigative files under subsection (c1)(4). Nonetheless, as
we recognized above, the General Assembly provided in subsection (a)
that an employee’s “personnel” file may include information regarding
“selection or nonselection,” “performance,” “evaluation forms,” as well
as other information “in any form” “with respect to that employee.” N.C.
Gen. Stat. § 160A-168(a) (emphasis added). Similarly, even though Chief
Adams’s decisions did not result in a change in plaintiff’s employment,
we are persuaded that Chief Adams made official personnel decisions, as
we have construed this phrase, to finally dismiss or terminate the com-
plaints against plaintiff and to take no disciplinary action against him
using the information included in the IA investigative files. Therefore,
assuming arguendo that IA Investigative Case Files 2008265 and 2008307
were materials to which the disclosure exemptions of subsection (cl)
(4) applied, because we are persuaded that such materials were used
by Chief Adams to make official personnel decisions with respect to
plaintiff, we conclude that plaintiff has a statutory right to inspect the
requested files under subsection (c1)(4).

[3] Gastonia next argues that it did not violate N.C.G.S. § 160A-168 by
denying plaintiff’s request to inspect the documents at issue, because the
requested documents “are separate files employed for the maintenance
of confidentially [sic] and protection of [Gastonia’s] IA investigation
program.” Gastonia appears to suggest that physically separating the IA
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investigative files at issue from other materials in plaintiff’s employee
personnel file renders the disclosure requirements of this statute inap-
plicable to the requested files. Nevertheless, perhaps because Gastonia
realized the untenability of its argument, seeking an exemption from a
statutory requirement to disclose certain documents while simultane-
ously arguing that the statute under which the disclosure requirement
arises is inapplicable to the type of documents for which it seeks the
statutory exemption, Gastonia conceded during oral arguments that
the requested files are a part of plaintiff’s employee personnel file un-
der N.C.G.S. § 160A-168(a). Additionally, Gastonia does not direct this
Court to any relevant authority which exempts the requested files from
the disclosure mandate of N.C.G.S. § 160A-168(c)(1), requiring that, with
limited exception, all “confidential” information in a city employee’s per-
sonnel file “shall be open to inspection” by that employee. Thus, we find
no support for Gastonia’s assertion that “separately” “maintain[ing]”
these IA investigative files, which it concedes are a part of plaintiff’s
employee personnel file, exempts Gastonia from its statutory obligation
under N.C.G.S. § 160A-168(c)(1) to allow plaintiff to inspect this “confi-
dential” information.

[4] Finally, we note that the dissent raises a public policy argument that
advocates for Gastonia’s right to provide plaintiff with redacted informa-
tion from plaintiff’s own employee personnel file. Since Gastonia does
not present argument to this Court that it could satisfy the mandatory
disclosure requirement of N.C.G.S. § 160A-168(c)(1) by allowing plaintiff
to inspect “confidential” information from his own employee personnel
file that had been subjectively redacted by Gastonia, and since “questions
as to public policy are for legislative determination,” see Home Sec. Life
Ins. Co. v. McDonald, 277 N.C. 275, 285, 177 S.E.2d 291, 298 (1970), we
find such a discussion to be inapposite to the issues properly before us.

Accordingly, we conclude the trial court did not err when it grant-
ed summary judgment in favor of plaintiff, denied Gastonia’s cross-
motion for summary judgment, and ordered Gastonia to disclose to
plaintiff unredacted copies of all documents contained in Gastonia
Police Department’s IA Investigative Case Files 2008265 and 2008307.

Affirmed; Remanded for further proceedings.
Judge HUNTER concurs.

Judge DILLON concurs in part and dissents in part.
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DILLON, Judge, concurring in part and dissenting in part.

I concur with the majority’s holding that, although interlocutory,
the trial court’s summary judgment order is immediately appealable
as the order affects a substantial right. I also concur with the major-
ity’s holding that the information sought by Plaintiff falls within the
scope of N.C. Gen. Stat. § 160A-168(a) (2011), as part of Plaintiff’s em-
ployee personnel file. However, I respectfully dissent from the portion
of the majority opinion defining “official personnel decision” and af-
firming the trial court’s order, because I believe, based on the facts
of this case and the issues properly before us, that the information
sought by Plaintiff falls under the exemption contained in N.C. Gen.
Stat. 160A-168(c1)(4) (2011).

In the case sub judice, Plaintiff, a police officer employed by
Defendant, was the subject of two separate internal affairs investigations
which arose out of complaints filed against him, one by a citizen and
one by a fellow police officer. After investigations were conducted, both
complaints were dismissed by Plaintiff’s superior, Chief of Police Tim
Adams (Chief Adams), with no action taken against Plaintiff. Plaintiff,
however, sought from Defendant access to the contents of the internal
investigation files. Based on the record, it appears that Defendant has
provided all of the requested information to Plaintiff, but with the iden-
tities of the people who lodged the initial complaints redacted. Plaintiff
filed this appeal to compel Defendant to disclose the identity of the citi-
zen and the police officer who filed the complaints.!

I: Exemption, N.C. Gen. Stat. § 160A-168(c1)(4)

Defendant argues that even if the information is part of Plaintiff’s
“employee personnel file” pursuant to N.C. Gen. Stat. § 160A-168(a),
Defendant may, nonetheless, withhold the information from Plaintiff
pursuant to the exemption in N.C. Gen. Stat. § 160A-168(c1)(4), which
provides the following:

(cl) Even if considered part of an employee’s personnel
file, the following information need not be disclosed to an
employee nor to any other person:

1. At the hearing on the motions for summary judgment, the trial court asked
whether “the city’s position is the plaintiff doesn’t get anything from the IA file[,]” to
which Defendant’s attorney stated, “[jJust the identity of the individuals who made the
[complaints].” When the court further inquired, “so everything else has been disclosed,”
Defendant’s attorney responded, “Yes|[.]” This is a fact that Plaintiff does not dispute.
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(4) Notes, preliminary drafts and internal com-
munications concerning an employee. In the event
such materials are used for any official personnel
decision, then the employee or his duly authorized
agent shall have a right to inspect such materials.

Id. Therefore, to qualify for the exemption from disclosure under (c1)
(4), the information sought (1) must be comprised of “[n]otes, prelimi-
nary drafts [or] internal communications[,]” and (2) must not have been
“used for any official personnel decision[.]” Id. The majority ultimately
bases its holding on the second requirement, concluding that the request-
ed information was used for “official personnel decision[s]” as follows:
“Nevertheless, even assuming without deciding that the IA investigative
files that plaintiff seeks to inspect are [notes, preliminary drafts and in-
ternal communications], we are not persuaded by Gastonia’s argument
that it had a statutory right to refuse plaintiff’s request to inspect these
materials because such materials were not ‘used for any official person-
nel decision.” ” I disagree with the majority and believe that the decisions
by Chief Adams not to sustain the complaints did not rise to the level of
“official personnel decision[s]” under (c1)(4). I believe the proper hold-
ing in this case is to reverse the trial court’s entry of summary judgment
in favor of Plaintiff and to remand the case to the trial court for entry of
an order granting Defendant’s motion for summary judgment.

Based on the record and the arguments of the parties, the only issue
regarding the application of (c1)(4) concerns the question of whether an
“official personnel decision” was made, and not whether the materials
were “[n]otes, preliminary drafts and internal communications[.]” N.C.
Gen. Stat. § 160A-168(c1)(4). At the summary judgment hearing below,
Plaintiff conceded that the only issue in this case regarding the appli-
cability of (c1)(4) concerns whether the materials were “used for [an]
official personnel decision”:

THE COURT: But it sounds like what my decision really
boils down to in this case is a matter of statutory inter-
pretation of [N.C. Gen. Stat. §] 160A-168 subsection (cl)
(4). “In the event such materials are used for any official
personnel decision, then the employer’s duly authorized
agent shall have the right to inspect such material [sic].”
So what I am being called on to decide is, does that mean
what it says, any official personnel decision including the
determination of what if any consequences are suffered as
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a result of that internal affairs investigation. Or does that
really mean any other official personnel decision, other
than [a] determination of the subject of the internal affairs
inquiry. Is that really what it boils down to?

[PLAINTIFF’'S COUNSEL]: Your Honor, I think . . . the
foremost determination that you have to make . . . [is
whether Defendant has] to comply with that statute be-
cause their chief of police, and I give him credit for this,
their chief of police testified under oath that he made a
personnel decision.

Likewise, Plaintiff does not make an argument in his brief with this Court
that the information requested is not “[n]otes, preliminary drafts [or]
internal communications[.]” N.C. Gen. Stat. § 160A-168(c1)(4). Rather,
Plaintiff argues that subsection “(c1)(4) essentially presents one ques-
tion: were the documents [at] issue used for any official personnel deci-
sion? Chief Adams used the information from the documents in making
his final official personnel decision.”

The majority states that “we cannot conclude that the IA investiga-
tive files that plaintiff seeks to inspect are each a note, a preliminary
draft, or an internal communication,” recognizing that not all of the ma-
terials sought by Plaintiff are even part of the record. However, though
not part of its holding, the majority does state that it appears the General
Assembly intended the phrase “notes, preliminary drafts and internal
communications” as used in (c1)(4) to apply to “materials that are infor-
mal or provisional in character[,]” relying on WEBSTER’S DicTioNaRY defini-
tions for “note” and “draft.” Specifically, the majority refers to WEBSTER'S
definition of “note” as being “a brief statement of a fact, experience, etc.
written down for review, as an aid to memory, or to inform someone
else[.]” Based on evidence of record, I believe that at least some por-
tions of the IA investigative file — collections of statements of facts or
experiences, “written down for review” by Chief Adams or “to inform”
Chief Adams — falls within the majority’s stated definition of “notes.”
Additionally, the record does contain a redacted memorandum to Chief
Adams drafted by the officer who investigated one of the complaints
against Plaintiff, which I believe clearly constitutes an “internal commu-
nication concerning an employee” within the plain meaning of (c1)(4).

I also find the Supreme Court’s decision in News and Observer
Publishing Co. v. Poole, 330 N.C. 465, 412 S.E.2d 7 (1992), informative
as to the meaning of “preliminary draft.” In that case, the UNC system
president appointed a commission to investigate alleged improprieties
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relating to a university’s men’s basketball team. Id. at 470, 412 S.E.2d at
10. At the conclusion of the investigation, members of the commission
submitted reports to the UNC system president. Id. at 483, 412 S.E.2d at
18. The plaintiff newspaper sought, in part, the disclosure of those inves-
tigative reports pursuant to the Public Records Law. Id.; see also N.C.
Gen. Stat. § 132-6. In that case, the reports prepared by the commission
were described as “preliminary draft reports.” Poole, 330 N.C. at 484,
412 S.E.2d at 34. The Court’s language suggests and could be construed
to stand for the proposition that the product of an investigation (e.g.,
reports) submitted for review by a person in authority may constitute
“preliminary drafts.”

I now turn to the phrase “official personnel decision[.]”? Neither
party nor the majority cites any case law in which this phrase has been
construed or applied. Rather, by combining the respective definitions
for “official,” “personnel,” and “decision” as contained in WEBSTER'S
DictionaRy, the majority interprets the statutory phrase as follows:
“[TThe plain meaning of this phrase — as used in this statute — more
specifically refers to authorized ovr authoritative judgments or con-
clusions of or pertaining to the employed person about whom the
Judgment or conclusion is rendered.” (emphasis added). I believe the
majority’s definition is overly broad because it could be applied essen-
tially to any “personnel decision,” rendering the word “official” in the
statutory language meaningless. See Burgess v. Your House of Raleigh,
Inc., 326 N.C. 205, 216, 388 S.E.2d 134, 140 (1990) (stating that “[a] stat-
ute must be construed, if possible, so as to give effect to every provision,
it being presumed that the Legislature did not intend any of the statute’s
provisions to be surplusage”). The majority fails to recognize that every
legitimate personnel decision which occurs in a workplace, by its na-
ture, is a judgment or conclusion made by someone authorized to make
the decision. I believe that the General Assembly did not intend that the
word “official” be surplusage, but rather intended for the word “official”
to modify “personnel decision” to limit the phrase’s application.

In further support of a broad interpretation of “official personnel
decision,” the majority states that “we think the General Assembly’s use
of the term ‘personnel’ in subsection (a) of this statute is consistent with

2. The second part of the exemption in subsection (c1)(4) requires that the materials
not be “used” in any “official personnel decision.” Defendant does not argue that a genuine
issue of material fact exists as to whether Chief Adams “used” the information sought by
Plaintiff, i.e., the names of the complainants, to make his determination not to sustain the
complaints. As such, the analysis is properly limited to the definition of the phrase “official
personnel decision.”
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a less-constrained reading of the phrase ‘official personnel decision,’ as
the phrase is used in subsection (c1)(4), and is also instructive in con-
struing the meaning of the challenged phrase within the context of this
statute.” In other words, the majority argues that the General Assembly
must have intended for “official personnel decision” to be construed
broadly since the phrase “employee’s personnel file” in subsection
(a) is defined broadly and both phrases relate to “personnel.” I agree
with the majority that, in construing the phrase “official personnel deci-
sion,” the entire statute should be read in context and the definition of
“employee’s personnel file” as used in subsection (a) should be consid-
ered. However, the majority’s comparison of the two phrases is flawed
because it ignores the fact that the General Assembly chose to incorpo-
rate the modifier “official” to limit the scope of “personnel” in (c1)(4),
but did not do so in subsection (a).

While our courts have never construed or applied the phrase “of-
ficial personnel decision,” our courts have used the phrase “personnel
decision” on a number of occasions to describe a broad range of work-
place decisions made by someone in a position of authority, all of which
would fit the majority’s definition of “official personnel decision.” See,
e.g., In re Officials of Kill Devil Hills Police Dep’t., __ N.C. App. __, __,
733 S.E.2d 582, 587 (2012) (overruling the trial court’s attempt to disci-
pline a Chief of Police and other police officers and referring to such
decisions as rightfully the department’s “personnel decisions”); Bulloch
v. N.C. Dept. of Crime Control & Pub. Safety, _ N.C. App. __, _, 732
S.E.2d 373, 379, disc. review denied, __ N.C. __, 735 S.E.2d 178 (2012)
(referring to a Line Sergeant’s dismissal from employment with the
North Carolina Highway Patrol, on grounds of unacceptable personal
conduct, as a “personnel decision”); Bradley v. Bradley, 206 N.C. App.
249, 257, 697 S.E.2d 422, 427 (2010) (using the term “personnel deci-
sion” to describe a decision by one in a position of authority that would
“in any way change, modif[y], or affect” another’s “rights, positions, or
ownership interest” in a company); Zimmerman v. Appalachian State
Univ., 149 N.C. App. 121, 133, 560 S.E.2d 374, 382 (2002) (referring
to the decision by administrators of Appalachian State University not to
offer a reappointment contract to a non-tenured faculty member as a
“personnel decision”).

It is interesting that Defendant presents an argument in its brief, in
essence, that the information sought by Plaintiff does not even fall with-
in the definition of “employee’s personnel file” in subsection (a) because
the information is stored by Defendant separately from Plaintiff’s official
personnel file. N.C. Gen. Stat. § 160A-168(a). I agree, though, with the
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majority that the General Assembly expressly intended the phrase “em-
ployee’s personnel file” in subsection (a) to be construed more broadly
than Defendant argues, and not to apply only to materials stored within
an employee’s official personnel file. Otherwise, the General Assembly
could have employed the phrase “employee’s official personnel file” in
subsection (a).3

Our courts have recognized that even though “[g]ood public policy
is said to require liberality in the right to examine public records . . .
some degree of confidentiality is necessary for government to operate
effectively].] . ..” Advanced Publications, Inc. v. Elizabeth City, 53 N.C.
App. 504, 506, 281 S.E.2d 69, 70-71 (1981); see also News and Observer
Publishing Co. v. Poole, 330 N.C. 465, 475, 412 S.E.2d 7, 13 (1992). 1
believe the General Assembly enacted the exemptions in subsection
(cl) to recognize the interest of government to keep certain information
confidential and enable supervisors to better manage the employees in
their respective governmental departments. The Fourth Circuit Court of
Appeals has recognized this legitimate concern in the context of internal
affairs investigations within police departments:

[Internal] investigations face an uphill battle due to the
so-called “blue wall,” the tendency of law enforcement of-
ficers to place solidarity above all else and to be less than
fully cooperative with investigations of fellow officers.
“Officers who report misconduct are ostracized and ha-
rassed; becoming targets of complaints and even physical
threats; and are made to fear that they will be left alone
on the streets in a time of crisis.” In such a setting, the
confidentiality of internal investigations may be not only
desirable but essential.

In re Grand Jury, John Doe No. G.J.2005-2, 478 F.3d 581, 586 (4th Cir.
2007) (internal citation omitted).

Defendant has addressed this concern in its Policies and Procedures,
a portion of which is part of the record and includes the following:

In order to safeguard the anonymity of complain[ants]
who wish to remain anonymous, and because charges are

3. In construing N.C. Gen. Stat. § 153A-98(a), which defines “personnel file” for a
county employee with identical language to that used in N.C. Gen. Stat. § 160A-168(a) to
define a personnel file for a municipal employee, this Court held that whether a docu-
ment is part of a “‘personnel file’ . . . depends upon the nature of the document and not
upon where the document has been filed.” News Reporter Co. v. Columbus County, 184

N.C. App. 512, 516, 646 S.E.2d 390, 393 (2007).
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based only on the results of an investigation, an officer
who is charged with an offense will have access only to
that material which will be introduced against him or her
in a departmental hearing.

Additionally, according to Defendant’s policies a police officer does not
even have the right to know the facts surrounding a complaint against
him until the investigation is completed, and only then if the Chief of
Police recommends disciplinary action. By way of analogy, consider the
Rules of our State’s Judicial Standards Commission regarding the inves-
tigation of North Carolina judges. Specifically, Rule 6 states that unless
an investigation results in the issuance of a public reprimand or the in-
stitution of a disciplinary proceeding, a judge does not have the absolute
right to know the identity of the person filing the complaint or even that
a complaint has been lodged. See North Carolina Rules of the Judicial
Standards Commission, Rule 6 (stating that “the investigative officer
may notify respondent that a complaint has been received and may
disclose to respondent the name of the person making the complaint”)
(emphasis added); see also Brock & Scott Holdings, Inc. v. Stone, 203
N.C. App. 135, 137, 691 S.E.2d 37, 38 (2010) (stating that the “use of [the
word] ‘may’ generally connotes permissive or discretionary action and
does not mandate or compel a particular act”).

While I believe that the General Assembly enacted the exemptions
in subsection (c1)(4) to allow governmental departments to maintain a
level of confidentiality in its dealings with internal employment matters,
I believe the General Assembly incorporated the phrase “official person-
nel decision” in subsection (c1)(4) to balance this government’s interest
with an employee’s interest to confront and address information that
is used in official decisions affecting his employment. N.C. Gen. Stat.
§ 160A-168(c1)(4).

In this case, the majority concludes the decisions by Chief Adams
not to recommend that disciplinary action be taken against Plaintiff con-
stitute “official personnel decisions.” Though Chief Adams’ decisions
could arguably constitute “personnel decisions,” I do not believe that
these decisions constitute “official personnel decisions” under (c1)(4).
Rather, Chief Adams’ decisions involved the classification of complaints
rather than a recommendation or order affecting the Plaintiff’s position
of employment. I do not believe Chief Adams’ actions would have risen
to the level of “official personnel decision[s]” unless he had sustained
the complaints and had recommended discipline against Plaintiff.
Under the majority’s definition, even the decision by the investigating
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officer to commence investigations after receiving the complaints
would require the Plaintiff be notified about the impending investiga-
tion, thus possibly compromising the ability of the investigating officer
to compile evidence.

Based on the foregoing, I would conclude that the decision by Chief
Adams to classify the two complaints against Plaintiff as “not sustained”
did not rise to the level of an “official personnel decision” under (c1)(4).

II: Redaction and Public Policy

This Court has held that, as a matter of public policy, information
which falls under the Public Records Act may be provided with the iden-
tities of certain individuals redacted to insure the “safety and security”
of the individuals, notwithstanding the lack of a statute authorizing the
redaction. S.E.T'A. UNC-CH v. Huffines, 101 N.C. App. 292, 295, 399
S.E.2d 340, 342 (1991). In S.E.T'A., the plaintiff sought certain records
concerning animal experiments being conducted at UNC-Chapel Hill. Id.
at 293, 399 S.E.2d at 341. The University argued, in part, that the names
of the individuals conducting the research should not be disclosed be-
cause of concerns regarding the safety of the researchers and because
of the potential “chilling effect” disclosing their identities might have
on the University finding other individuals willing to conduct animal re-
search. Id. at 295, 399 S.E.2d at 343. This Court ordered that the portions
of the research records, not otherwise subject to a statutory exemption,
be made available for inspection under the Public Records Act, but that
the University could redact the names of the researchers based on pub-
lic policy concerns. Id. at 298, 399 S.E.2d at 344.

In this case, Plaintiff has admitted in his complaint and argues in his
brief that one of his motivations to discover the identity of the complain-
ants is so that he can sue them. In the hearing on the motions for sum-
mary judgment, Plaintiff’s attorney spoke openly about possible causes
of action, stating, “we might have had us a decent defamation claim[.]”
I believe that, because of the threat of a lawsuit and also for the safety
concerns quoted in In re Grand Jury above, divulging the names of
complainants would have a chilling effect on police officers and others
reporting misconduct and would affect Chief Adams’ ability to manage
his department effectively.

Based on this Court’s reasoning in S.E.T.A., supra, as a matter of
public policy, a municipal employer should be allowed to redact certain
information when providing an employee with information that may be,
technically, within an employee’s personnel file. Such redactions may
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include the identities of those who alert their managers of misconduct
by co-workers where the testimony of the original complainant is not
used or needed to sustain the complaint or where the complaint is, oth-
erwise, not sustained. Therefore, even if the materials sought by Plaintiff
falls outside the exemption in subsection (c1)(4), I believe Defendant
acted appropriately by providing the information with the names of the
complainants redacted based on the public policy concern that has been
recognized by this Court.

IV: Conclusion

For the reasons stated above, I would reverse the decision of the
trial court to grant Plaintiff’s motion for summary judgment, and I would
reverse the decision of the trial court to deny Defendant’s motion for
summary judgment. Contrary to the decision of the majority, I believe
the law requires that this Court remand this case to the trial court for
entry of summary judgment in favor of Defendant.
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BOBBY ANGLIN, PLAINTIFF
V.
DUNBAR ARMORED, INC. AND GALLAGER BASSETT SERVICES, INC., DEFENDANTS

No. COA12-1176
Filed 2 April 2013

Liens—underinsured motorist coverage funds—North Carolina
law applicable

The trial court did not err by denying plaintiff’s request to reduce
or eliminate defendants’ lien on funds plaintiff received from South
Carolina underinsured motorist (UIM) coverage. The trial court cor-
rectly applied North Carolina law which gave the trial court author-
ity to adjust the North Carolina lien on plaintiff’s UIM funds.

Appeal by plaintiff from order entered 1 August 2012 by Judge
Timothy Kincaid in Superior Court, Mecklenburg County. Heard in the
Court of Appeals 14 February 2013.

The Sumwalt Law Firm, by Vernon Sumwalt and Mark T. Sumwalt,
JSor plaintiff-appellant.

McAngus, Goudelock & Courie, by Colin E. Scott, for
defendants-appellees.

STROUD, Judge.

Plaintiff appeals a trial court order which denied plaintiff’s request
to reduce or eliminate defendants’ lien on funds plaintiff received
from South Carolina underinsured motorist coverage, contending that
because South Carolina law would not allow a lien on such funds nei-
ther should North Carolina. For the following reasons, we disagree and
thus affirm.

I. Background

Plaintiff filed a complaint on 18 January 2012 seeking “declara-
tory relief and to eliminate or reduce Defendants’ subrogation inter-
est so that Plaintiff can then proceed to the Industrial Commission for
proper disbursement of Plaintiff’s UIM settlement pursuant to N.C. Gen.
Stat. § 97-10.2(f).” On 1 August 2012, after a hearing on “PLAINTIFF’S
MOTIONS FOR: (1) JUDGMENT ON THE PLEADINGS PURSUANT
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TO N.C.R. CIV. P. 12(c) AND (2) ELIMINATION OR REDUCTION OF
WORKERS’ COMPENSATION LIEN PURSUANT TO N.C. GEN. STAT.
§ 97-10.2(j)[,]” the trial court made the following uncontested findings
of fact:

1. That the Plaintiff was injured while in the course and
scope of employment with the Defendant Dunbar
in an automobile accident which occurred in South
Carolina on May 13, 2009;

2. That the Plaintiff and Defendant driver were both resi-
dents of South Carolina;

3. That the Defendant Dunbar did business out of North
Carolina;

4. That as a result of the Plaintiff’s injuries, the Plaintiff
received Worker’s [sic] Compensation benefits from
the Defendants pursuant to the North Carolina
Worker’s [sic] Compensation Act;

5. That the Plaintiff was paid a total of $31,809.48
in Worker’s [sic] Compensation benefits by the
Defendants;

6. That the Plaintiff settled the liability claim with the at
fault driver for $92,712.55;

7. That on January 31, 2011, the Defendants agreed to
settle its lien on the liability settlement for 1/3 of the
lien ($10,613.16);

8. That on or about April 18, 2011, Plaintiff settled with
his Underinsured Motorist Carrier (UIM) for injuries
sustained in the 2009 accident for a total of $30,000.00;

9. That the Defendants were unaware of the UIM funds
at the time the lien was settled in January of 2011,

10. That Plaintiff contends that South Carolina law
applies because the Plaintiff was entitled to UIM
funds pursuant to a South Carolina Policy. Plaintiff
further contends that the Defendants cannot subro-
gate UIM funds under South Carolina law (S.C. Code[]
Ann. §38-77-160);
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11. That Plaintiff also contends that there was an accord
and satisfaction because the Defendants agreed to 1/3
of the lien;

12. That the Defendants contend that they are entitled
to the remaining $21,206.31 of the lien from the UIM
funds because North Carolina [law] applies and
because they were not aware of the UIM funds at the
time of the settlement].]

Based upon the findings of fact the trial court ordered:

1. That North Carolina law should apply because the
Plaintiff is seeking relief pursuant to North Carolina
law (NCGS §97-10.2(j));

2. That North Carolina does not have a statute which
prevents subrogation of UIM funds;

3. That applying S.C. Code Ann §38-77-160 in this
case would be contrary to the policies and proce-
dures set for[th] in the North Carolina Worker’s [sic]
Compensation Act.

4. That there is not an accord and satisfaction of the lien
as it relates to the UIM funds because the Defendants
were not aware of the UIM funds at the time of the
settlement of the lien;

5. That after consider[ing] all of the factors in 97-10.2(j),
including the anticipated amount of prospective com-
pensation the employer or worker’s [sic] compensation
carrier is likely to pay to the employee in the future, the
net recovery to Plaintiff, the likelihood of the Plaintiff
prevailing at trial or on appeal, the need for finality in
the litigation and other factors as set forth above, the
Defendants are entitled to the remaining $21,206.31 of
the lien from the $30,000.00 of UIM funds.

Plaintiff appeals.
II. N.C. Gen. Stat. § 97-10.2(j)

Plaintiff contends that the trial court erred by applying North
Carolina law because this issue is controlled by South Carolina law as
the funds subject to subrogation were paid under a South Carolina UIM
policy. Plaintiff asserts that
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in allowing defendants to recoup their workers’ compen-
sation lien under N.C. Gen. Stat. § 97-10.2(j), the superior
court judge misapprehended the law by engrafting the sub-
stantive law of North Carolina upon an insurance contract
between a South Carolina resident and his UIM carrier,
which the substantive law of South Carolina governed.

(Original in all caps.) Essentially, plaintiff contends that because the
funds at issue were paid to plaintiff from a South Carolina contract —
his UIM insurance policy — South Carolina law controls. However, the
terms of the insurance contract are not at issue in this case, and defend-
ant was not even a party to the South Carolina contract; the issue here is
actually what law applies to the trial court’s authority to adjust the North
Carolina lien on plaintiff’s UIM funds, despite their origin.

Whether North Carolina law or South Carolina law governs is a ques-
tion of law which we review de novo. See Harris v. Ray Johnson Const.
Co., Inc., 139 N.C. App. 827, 829, 534 S.E.2d 653, 654 (2000). Under N.C.
Gen. Stat. § 97-10.2, a subrogation lien for the benefit of the workers’
compensation carrier automatically attaches to the third party proceeds
received by a plaintiff for whom the carrier has paid medical expenses
arising from the injury by accident. See Cook v. Lowe’s Home Centers,
Inc., 209 N.C. App. 364, 367, 704 S.E.2d 567, 570 (2011) (“Under North
Carolina law an employer’s statutory right to a lien on a recovery from
the third-party tort-feasor is mandatory in nature.” (citation, quotation
marks, ellipses, and brackets omitted)). This lien may be reduced or
eliminated by the trial court in certain circumstances, under N.C. Gen.
Stat. § 97-10.2(j), which provides as follows:

Notwithstanding any other subsection in this section,
in the event that a judgment is obtained by the employee
in an action against a third party, or in the event that a
settlement has been agreed upon by the employee and
the third party, either party may apply to the resident
superior court judge of the county in which the cause of
action arose or where the injured employee resides, or
to a presiding judge of either district, to determine the
subrogation amount. After notice to the employer and
the insurance carrier, after an opportunity to be heard by
all interested parties, and with or without the consent of
the employer, the judge shall determine, in his discretion,
the amount, if any, of the employer’s lien, whether based
on accrued or prospective workers’ compensation ben-
efits, and the amount of cost of the third-party litigation
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to be shared between the employee and employer. The
judge shall consider the anticipated amount of prospec-
tive compensation the employer or workers’ compensa-
tion carrier is likely to pay to the employee in the future,
the net recovery to plaintiff, the likelihood of the plaintiff
prevailing at trial or on appeal, the need for finality in the
litigation, and any other factors the court deems just and
reasonable, in determining the appropriate amount of the
employer’s lien. If the matter is pending in the federal dis-
trict court such determination may be made by a federal
district court judge of that division.

N.C. Gen. Stat. § 97-10.2(j) (2009).

Plaintiff recognizes that N.C. Gen. Stat. § 97-10.2 provides a “pro-
cedural remedy” and not a substantive claim, but still argues that the
substantive law of South Carolina should be applied in this case, relying
upon Cook. Cook, 209 N.C. App. 364, 704 S.E.2d 567. In Cook, this Court
determined that N.C. Gen. Stat. § 97-10.2(j) “is remedial in nature” and
that “remedial rights are determined by the law of the forum.” 209 N.C.
App. 364, 367-68, 704 S.E.2d 570-71.

Cook, an employee of the Oryan Group, a Tennessee
corporation, sustained an injury in the course of per-
forming the duties of his employment on the premises
of Lowe’s Home Improvement in Greensboro, North
Carolina. Before a Chancery Court of Tennessee, Cook
and the Oryan Group acknowledged Tennessee Workers’
Compensation Law applied to them at the time of his
injury. Cook and the Oryan Group petitioned the Chancery
Court pursuant to Tennessee Workers’ Compensation
Statutes for, and thereafter received, a lump sum settle-
ment wherein Cook recovered from his employer and
Hartford Insurance $97,397.00 for permanent-partial dis-
ability of 756% to the body as a whole and ongoing medical
treatment of his injury by authorized, pre-approved panel
physicians. Subsequently, Cook filed a negligence action
against defendants in Superior Court in Guilford County,
North Carolina. Hartford Insurance intervened to enforce
a subrogation lien against any recovery. Cook and defen-
dants settled the North Carolina negligence claim for
$220,000.00. Cook filed a motion in the Superior Court to
reduce or extinguish the lien pursuant to N.C. Gen. Stat.
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§ 97-10.2(j), which Hartford Insurance opposed by assert-
ing that Tennessee law applied. However, after a hearing,
the trial court entered an order reducing the amount of
the lien to $30,000.00 pursuant to N.C.G.S § 97-10.2(j).

Id. at 367-68, 704 S.E.2d at 570. “On appeal, Hartford Insurance
challenge[ed] the trial court’s ruling that North Carolina law applied
to the issue of reduction or elimination of the workers’ compensation
subrogation lien. Hartford argue[ed] that Tennessee law would not per-
mit reduction of the subrogation lien and that Tennessee law should be
applied here.” Id. at 366, 704 S.E.2d at 569. This Court disagreed stating,

As to substantive laws, or laws affecting the
cause of action, the lex loci—or law of the juris-
diction in which the transaction occurred or
circumstances arose on which the litigation is
based—will govern; as to the law merely going
to the remedy, or procedural in its nature, the lex
fori—or law of the forum in which the remedy is
sought—will control.

Where a lien is intended to protect the interests of those
who supply the benefit of assurance that any work-related
injury will be compensated, it is remedial in nature. A stat-
ute that provides a remedial benefit must be construed
broadly in the light of the evils sought to be eliminated,
the remedies intended to be applied, and the objective to
be attained.

Under North Carolina law an employer’s statutory
right to a lien on a recovery from the third-party tort-
feasor is mandatory in nature. However, after notice to the
employer and the insurance carrier, after an opportunity
to be heard by all interested parties, and with or without
the consent of the employer, the judge shall determine, in
his discretion, the amount, if any, of the employer’s lien.

There is no mathematical formula or set list of
factors for the trial court to consider in making
its determination; the statute plainly affords the
trial court discretion to determine the appropri-
ate amount of defendant’s lien. The exercise of
discretion requires that the court make a rea-
soned choice, a judicial value judgment, which
is factually supported.
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Id. at 366-67, 704 S.E.2d at 569-70 (citations, quotation marks, ellipses,
and brackets omitted). The Cook Court thus determined that rights aris-
ing from the subrogation lien under N.C. Gen. Stat. § 97-10.2(j) are reme-
dial or procedural, not substantive. Id. at 367-68, 704 S.E.2d at 570-71.

[A]s stated earlier, remedial rights are determined by the
law of the forum. In this case the forum is North Carolina.

The North Carolina subrogation statute at issue
here gives the court discretion to consider many factors,
including any other factors the court deems just and rea-
sonable, in determining the amount of the employer’s lien.
In his motion to reduce or extinguish the lien, Cook set
forth the significant injuries he suffered, including impair-
ment of his ability to earn wages. He also emphasized to
the court that his worker’s [sic] compensation award was
grossly insufficient and inadequate to compensate him for
his disability. After a hearing on the motion the trial court
entered its ruling reducing Hartford’s lien to $30,000. We
hold the trial court acted within, and did not abuse, its dis-
cretion in applying North Carolina law and reducing the
amount of Hartford Insurance’s subrogation lien pursuant
to N.C.G.S. § 97-10.2(j).

Id. at 368, 704 S.E.2d at 571 (citation and quotation marks omitted).

Plaintiff argues that under Cook, the procedural remedy of adjust-
ment of the subrogation lien by the court was available only because
the substantive law of Tennessee did not differ from North Carolina’s
law as to the availability of subrogation liens. After a thorough analysis
of Cook, we disagree with plaintiff’s interpretation. In Cook, this Court
determined that North Carolina law, N.C. Gen. Stat. § 97-10.2(j), was
applicable not because “the substantive law of Tennessee did not differ
from the substantive law of North Carolina” but because N.C. Gen. Stat.
§ 97-10.2(j) “is remedial in nature” and “remedial rights are determined
by the law of the forum” which in Cook was North Carolina. 209 N.C.
App. at 367-68, 704 S.E.2d at 570-71; see Robinson v. Leach, 133 N.C.
App. 436, 514 S.E.2d 567 (determining that subrogation on UIM funds is
procedural in nature and thus controlled by North Carolina law, the law
of the forum state), disc. review denied, 350 N.C. 835, 539 S.E.2d 293
(1999). As plaintiff sought reduction or elimination of the subrogation
lien pursuant to N.C. Gen. Stat. § 97-10.2(j), and as this Court has previ-
ously determined that N.C. Gen. Stat. § 97-10.2(j) “is remedial in nature”
and “remedial rights are determined by the law of the forum[,]” Cook at
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367-68, 704 S.E.2d at 570-71, the trial court did not err in applying N.C.
Gen. Stat. § 97-10.2(j) to plaintiff’s UIM funds received under a South
Carolina insurance policy.!

III. Conclusion

For the foregoing reasons, we affirm.

AFFIRMED.

Judges STEPHENS and DILLON concur.

MARK C. BEASON, PETITIONER
.
NORTH CAROLINA DEPARTMENT OF THE SECRETARY OF STATE, RESPONDENT

No. COA12-837
Filed 2 April 2013

1. Appeal and Error—interlocutory orders and appeals—sub-
stantial right—violations and enforcement of lobbying laws
Although respondent’s appeal from the trial court’s order
reversing and setting aside a civil fine assessment imposed against
petitioner was from an interlocutory order, a substantial right was
affected entitling respondent to immediate appellate review since
respondent was charged with investigating violations of and enforc-
ing Articles 2, 4, and 8 of the lobbying laws pursuant to N.C.G.S.
§ 120C-600 (a-b).

2. Administrative Law—lobbying law—-civil fine—set aside

The trial court did not err by reversing and setting aside the
civil fine assessment imposed against petitioner lobbyist who was
attempting to amend or repeal the “Buy America” law. Respondent
lacked authority to interpret the lobbying laws and to find violations
of those laws through the common law doctrine of acting in concert.

1. Of course, had the trial court in its discretion decided to reduce or eliminate the
subrogation lien, plaintiff would be in the same position as the plaintiff in Cook; the only
difference here is that the trial court in Cook decided to reduce the lien, while the trial
court here decided not to reduce or eliminate the lien. See Cook, 209 N.C. App. at 366, 704
S.E.2d at 569. But as to the applicable law or the trial court’s authority, there is no differ-
ence between this case and Cook, only the result, and thus the party appealing is different.
See id.
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3. Administrative Law—Ilobbying law—Ilobbyist principal—no
compensation
The trial court did not err by concluding that the Engineering
Export Promotion Council (EEPC) was not a lobbyist principal of
petitioner’s because petitioner received no compensation from
EEPC.

Appeal by respondent from order entered 6 January 2012 by Judge
Paul C. Ridgeway in Wake County Superior Court. Heard in the Court of
Appeals 8 January 2013.

Bailey & Dixon, LLP, by Sabra J. Faires, Michael L. Weisel,
and Adam N. Olls, and Allen, Pinnix & Nichols, PA., by
M. Jackson Nichols, Anna Baird Chot, and Catherine E. Lee, for
petitioner-appellee.

Attorney General Roy Cooper, by Special Deputy Attorney General
Daniel Snipes Johnson and Assistant Attorney General Melissa H.
Taylor, for respondent-appellant.

HUNTER, Robert C., Judge.

Respondent the North Carolina Department of the Secretary of
State appeals the trial court’s order reversing and setting aside the civil
fine assessment imposed against petitioner Mark Beason. After careful
review, we affirm the trial court’s order.

This case involves the lobbying efforts of petitioner to repeal or
amend N.C. Gen. Stat. § 136-28.7 (2011), commonly known as the
“Buy America” law, which prohibits the North Carolina Department of
Transportation from purchasing or using foreign-made steel and iron in
highway construction projects. Petitioner has been working as a lobby-
ist since 1999. His father, Donald Beason (“Don”), was also a registered
lobbyist in North Carolina from 1993 to 2007. Between late 2006 and
August 2007, petitioner worked with his father at Beason Government
Affairs (BGA), a lobbying firm. Respondent and the North Carolina
Ethics Commission are the administrative agencies statutorily charged
with enforcing and administering Chapter 120C of the North Carolina
General Statutes (the “lobbying laws”). N.C. Gen. Stat. § 120C-600 and
§ 120C-601 (2011).

In late 2006, Sigma, a New Jersey corporation that imports and sells
foreign manufactured cast iron and steel products in the United States,
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and Don discussed the possibility of Don lobbying on behalf of Sigma
and/or the Engineering Export Promotion Council (“EEPC”), an Indian
trade association for exporters of iron products from India. During
those discussions, Sigma requested that Don send a proposal for lobby-
ing services so that Sigma could forward it to EEPC. Don sent a proposal
indicating that petitioner, Don, and T. Jerry Williams (“Mr. Williams”),
an independent contractor of BGA, would perform lobbying services to
amend or repeal the “Buy America” law. In December 2006, EEPC sent
Don an unsigned agreement that incorporated Don’s proposal and indi-
cated that EEPC was the client. Don signed his own name and petition-
er’'s name on the proposed contract and returned it to Sigma for EEPC to
sign. EEPC refused to execute the contract. There is no evidence in the
record that petitioner had any knowledge of this unexecuted contract.

In February 2007, Sigma executed a contract with BGA. The con-
tract stated that petitioner, Don, and Mr. Williams would lobby on behalf
of Sigma and be paid $95,000 plus expenses. Documents obtained by
respondent during its investigation indicate that five companies
engaged in importing and selling iron products—specifically, EEPC; Star
Pipe Products (“Star”); General Foundries, Inc. (“GF”); Serampore
Industries Products (Ltd.) Inc.; and Capitol Foundry of Virginia
(“Capitol”)—agreed to reimburse Sigma for its contract with BGA. After
executing the contract, both petitioner and Mr. Williams lobbied on
behalf of Sigma to repeal the “Buy America” law. Petitioner, Don, and
Mr. Williams all registered with respondent as lobbyists for Sigma.

In March 2007, in response to safety concerns of Indian iron prod-
ucts, Don attended a meeting in Washington, D.C. with Sigma represen-
tatives, EEPC, and various other representatives of companies involved
with exporting Indian Steel. Petitioner and Mr. Williams were not aware
of this meeting.

In October 2007, respondent initiated an investigation into Don and
petitioner’s lobbying activities. On 31 March 2010, respondent issued a
civil fine assessment against petitioner for three alleged violations of the
lobbying laws. Specifically, respondent contended that petitioner vio-
lated section 200 by failing to register as a lobbyist for EEPC, section 402
by failing to file lobbyist reports as a lobbyist for EEPC, and section
200 by failing to disclose to designated individuals that he was a lobby-
ist for EEPC. In the fine, respondent noted that the fine was based on
petitioner’s “ ‘coordinated efforts’ on behalf of the registered principal,
Sigma, and EEPC” and his “acting in concert” with numerous individuals
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and business entities in his lobbying efforts. Respondent fined petitioner
$6000 based on these alleged violations of the lobbying laws.

On 29 March 2010, respondent also issued a civil fine assessment
against Don, citing nine violations of the lobbying laws and related
administrative rules. Don was ordered to pay a civil fine totaling $111,000.

On 15 April 2010, because they were both fined by respondent,
petitioner and Don filed a joint petition for a contested case hearing
with the Office of Administrative Hearings appealing their civil fine
assessments. The matter came on for hearing on 30 August 2010, and
Administrative Law Judge Fred G. Morrison, Jr. (“ALJ Morrison”)
issued his Decision (“ALJ Decision”) on 22 November 2010. Relying
on the definition of lobbying in N.C. Gen. Stat. § 120C-100(a)(9)!, ALJ
Morrison concluded that “[t]he activities of Don Beason, Mark Beason,
and T. Jerry Williams during 2007 to seek repeal or amendment of the
‘Buy America’ law constituted lobbying.” Because petitioner failed to
register as a lobbyist for EEPC, failed to disclose to designated indi-
viduals that he was lobbying on behalf of EEPC, and failed to file lobby-
ist reports as a lobbyist for EEPC, the ALJ Decision upheld the $6000
penalty assessed against petitioner.

Petitioner filed a Petition for Judicial Review, including a North
Carolina Constitutional Claim, in Wake County Superior Court on
8 March 2011. On 8 April 2011, respondent issued its Final Agency
Decision, affirming in part and modifying in part the ALJ Decision. The
Final Agency Decision adopted the conclusion, made by ALJ Morrison,
that petitioner’s “activities” constituted lobbying. Moreover, respond-
ent concluded that the “joint lobbying activities of Don Beason and
Mark Beason” violated N.C. Gen. Stat. § 120C-200 and § 120C-402 (the
same violations found by ALJ Morrison). Thus, the civil fine assessment
against petitioner was affirmed.

Inresponse to the Final Agency Decision, petitioner filed an Amended
Petition for Judicial Review (“Amended Petition”), which also included a
North Carolina Constitutional Claim, in Wake County Superior Court. In
response to various discovery motions and respondent’s motion to dis-
miss petitioner’s constitutional claim in his Amended Petition, the trial
court issued an order deferring ruling on the discovery motions, staying
discovery, and staying petitioner’s constitutional claim. The trial court
also dismissed petitioner’s 8 March 2011 Petition for Judicial Review

1. We note that ALJ Morrison cites to N.C. Gen. Stat. § 120C-100(a)(10) when quot-
ing the definition of “lobbying.” However, the definition of “lobbying” is found in section
100(a)(9).
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and stated that petitioner's Amended Petition was the matter currently
pending before the trial court.

On 5 December 2011, petitioner’'s Amended Petition came on for
hearing. On 6 January 2012, Judge Ridgeway issued a Memorandum of
Decision and Order (“order”), reversing and setting aside the civil fine
assessment against petitioner. Specifics of the order will be discussed as
they relate to respondent’s arguments on appeal. Respondent appealed
the order on 3 February 2012. On 23 August 2012, petitioner filed a
motion to dismiss the appeal.

Grounds for Appeal

[11 As an initial matter, we must determine whether respondent’s
appeal is interlocutory. Petitioner claims that the appeal is interlocutory
because the order did not resolve all of his claims for relief, specifically,
his constitutional Corum claim.?2 Therefore, the order was not a final
order, and the appeal should be dismissed.

“Generally, there is no right of immediate appeal from interlocutory
orders and judgments.” Goldston v. Am. Motors Corp., 326 N.C. 723, 725,
392 S.E.2d 735, 736 (1990). “An interlocutory order is one made during the
pendency of an action, which does not dispose of the case, but leaves it for
further action by the trial court in order to settle and determine the entire
controversy.” Veazey v. City of Durham, 231 N.C. 357, 362, 57 S.E.2d 377,
381, rehearing denied, 232 N.C. 744, 59 S.E.2d 429 (1950). There is no
evidence in the record that the trial court addressed petitioner’s Corum
claim besides its order staying it. Since petitioner’s Corum claim is still
pending, the trial court’s order did not fully dispose of petitioner’s case.
Thus, we must conclude that petitioner’s appeal is interlocutory.

However, an interlocutory appeal is immediately appealable if it
involves a substantial right. Sharpe v. Worland, 351 N.C. 159, 162, 522
S.E.2d 577, 579 (1999). To determine if an appeal involves a substantial
right, “[e]ssentially a two-part test has developed—the right itself must
be substantial and the deprivation of that substantial right must poten-
tially work injury . . . if not corrected before appeal from final judgment.”
Goldston, 326 N.C. at 726, 392 S.E.2d at 736.

We conclude that since respondent is charged with investigating vio-
lations of and enforcing Articles 2, 4, and 8 of the lobbying laws pursuant

2. In Corum v. Univ. of N.C., 330 N.C. 761, 785-86, 413 S.E.2d 276, 291-92, rehearing
denied, 331 N.C. 558, 418 S.E.2d 664 (1992), our Supreme Court concluded that, under spe-
cific circumstances, a plaintiff may bring a direct claim under our state constitution in the
absence of an adequate state remedy and that sovereign immunity does not bar these claims.
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to N.C. Gen. Stat. § 120C-600 (a-b), we find that respondent’s right to
carry out these duties is substantial. Moreover, respondent’s ability
to carry out its duties requires that it be able to act timely on allegations
it believes constitute violations. The substantial basis of this appeal
involves the trial court’s order concluding that the alleged violations
respondent fined petitioner for were not actually violations. In other
words, the trial court found that respondent was improperly interpret-
ing statutes it is responsible for investigating and enforcing. Thus, we
conclude that respondent suffers the risk of injury if we do not consider
the merits of this interlocutory appeal. Therefore, we deny petitioner’s
motion to dismiss.

Standard of Review

Pursuant to N.C. Gen. Stat. § 150B-51(b) (2009) 3, a trial court review-
ing a decision of an agency

may affirm the decision of the agency or remand the case
to the agency or to the administrative law judge for further
proceedings. It may also reverse or modify the agency’s
decision, or adopt the administrative law judge’s decision
if the substantial rights of the petitioners may have been
prejudiced because the agency'’s findings, inferences, con-
clusions, or decisions are:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of
the agency;

(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible under
G.S. 150B-29(a), 150B-30, or 150B-31 in view of the entire
record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

3. We note that N.C. Gen. Stat. § 150B-51 was modified by Session law in 2011. See
2011 N.C. Sess. Laws ch. 398, sec. 27 (2011). However, the modifications were not effec-
tive until 1 January 2012 and only apply to contested cases commenced on or after that
date. Since the Final Agency Decision was issued 8 April 2011 and petitioner’s Amended
Petition was filed 2 May 2011, the trial court’s review is governed by the version of N.C.
Gen. Stat. § 150B-51 in effect prior to 1 January 2012.
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The trial court’s review of respondent’s 8 April 2011 Final Agency
Decision is governed by N.C. Gen. Stat. § 150B-51(c), which states:

Inreviewing a final decision in a contested case in which an
administrative law judge made a decision, in accordance
with G.S. 1560B-34(a), and the agency does not adopt the
administrative law judge’s decision, the court shall review
the official record, de novo, and shall make findings of fact
and conclusions of law. In reviewing the case, the court
shall not give deference to any prior decision made in the
case and shall not be bound by the findings of fact or the
conclusions of law contained in the agency’s final deci-
sion. The court shall determine whether the petitioner is
entitled to the relief sought in the petition, based upon its
review of the official record.

Our standard of review of a trial court’s order reviewing a final agency
decision is well-established:

On appeal from a trial court’s review of a final agency
decision, an appellate court’s task is to examine the trial
court’s order for error of law by (1) determining whether
the trial court exercised the appropriate scope of review
and, if appropriate, (2) determining whether the court did
so properly.

Bullochv. N.C. Dep’t of Crime Control & Pub. Safety, _ N.C.App.__,__,
732S.E.2d 373,377, disc. review denied, __N.C.__,735S.E.2d 178 (2012).
“For errors alleged regarding violations of subsections 150B-51(b)(1)
through (4), the appellate court engages in de novo review; for errors
alleged regarding violations of subsections 150B-51(b)(5) or (6), the
‘whole record test’ is appropriate.” Id. Here, the trial court stated that it
reviewed the matter de novo. Respondent does not allege that the trial
court applied the wrong standard of review, only that it applied it incor-
rectly. Therefore, we must determine whether the trial court applied its
de novo review properly.

Arguments

[2] Respondent’s overarching argument is that the trial court erred in
concluding that respondent lacked authority to interpret the lobbying
laws and find violations of those laws through the common law doctrine
of “acting in concert.” Specifically, respondent contends that its conclu-
sion that petitioner was “lobbying” based on his “coordinated efforts”
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and “acting in concert” with others was a proper interpretation of N.C.
Gen. Stat. § 120C-100(a)(9), the statute defining “lobbying.”

There seems to be two basic issues that must be resolved with regard
to respondent’s first argument. The first issue is whether respondent
had the authority to interpret the lobbying laws. The second is whether
respondent properly found that petitioner was a lobbyist for EEPC based
on his “coordinated efforts” and “acting in concert” with others.

With regard to the first issue, whether respondent had the authority
to interpret the lobbying laws, we conclude that the trial court prop-
erly found that respondent did not have such authority. “[T]he respon-
sibility for determining the limits of statutory grants of authority to an
administrative agency is a judicial function for the courts to perform.”
McDonald v. N.C. Dep’t of Corr., __N.C. App. __,__, 724 S.E.2d 138, 140,
disc. review denied, __ N.C. __, 731 S.E.2d 146 (2012). “An administra-
tive agency is a creature of the statute creating it and has only those
powers expressly granted to it or those powers included by necessary
implication from the legislature grant of authority.” Boston v. N.C.
Private Protective Servs. Bd., 96 N.C. App. 204, 207, 385 S.E.2d 148, 150-
51 (1989).

In concluding that respondent lacked the authority to interpret the
lobbying laws, the trial court looked to N.C. Gen. Stat. § 120C-101(a)
(2011), the statute setting out the rule-making responsibilities of the
Ethics Commission and respondent. Respondent was required to adopt
any rules, orders, and forms necessary to administer the provisions
of Articles 2, 4, and 8 of the lobbying laws. Id. However, the Ethics
Commission was responsible for adopting rules necessary to interpret
all provisions of the lobbying laws and for adopting rules necessary to
administer Articles 1, 3, 5, 6, and 7 of the lobbying laws. Id. (emphasis
added). Based on this statute, the trial court concluded that: (1) the legis-
lature delegated the authority to interpret the lobbying laws to the Ethics
Commission; (2) any interpretation of the lobbying laws by respondent
was “not entitled to traditional deference by the [c]ourt”; and (3) any
interpretation by respondent that would expand the plain meaning of the
lobbying laws or define terms would be beyond its statutory authority.

While respondent, in administering Articles 2, 4, and 8 of the lobby-
ing laws, would have the implied power to determine whether certain
actions constituted violations of those laws, the power to interpret the
lobbying laws has been expressly granted to the Ethics Commission pur-
suant to N.C. Gen. Stat. § 120C-101(a). “In performing its function, the
power of an agency to interpret a statute that it administers is limited
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by the actions of the legislature.” Charlotte-Mecklenburg Hosp. Auth.
v. N.C. Dep’t of Health & Human Servs., 201 N.C. App. 70, 72, 685 S.E.2d
562, 565 (2009). Here, the legislature has specifically stated that although
respondent has the power to administer Articles 2, 4, and 8, respondent
has no power to interpret any of the provisions of the lobbying laws.
The power to interpret rests solely with the Ethics Commission. Thus,
the legislature has given respondent no power to interpret the statutes
it is charged with administering. Therefore, we affirm the trial court’s
conclusion that respondent does not have authority to interpret the lob-
bying laws and that any interpretation by respondent that expands or
defines terms in a way that conflicts with the plain language of the stat-
utes would be outside its statutory powers.

Moreover, we note that “[a]lthough the interpretation of a statute
by an agency created to administer that statute is traditionally accorded
some deference by appellate courts,” Charlotte-Mecklenburg Hosp.
Auth., 201 N.C. App. at 73, 685 S.E.2d at 565, respondent had no author-
ity to interpret the statutes it was charged with administering. Thus, we
also affirm the trial court’s conclusion that the interpretation of the lob-
bying laws by respondent was “not entitled traditional deference.”

Next, we must determine whether respondent was authorized to
find violations of the lobbying laws based on the common law doctrine
of “acting in concert.” In reviewing the lobbying laws, the trial court
strictly construed them, concluding that they are penalty statutes.
Statutes imposing penalties are to be strictly construed. State v. Holmes,
149 N.C. App. 572, 576, 562 S.E.2d 26, 30 (2002). “Statutes imposing pen-
alties are similarly strictly construed in favor of the one against whom
the penalty is imposed and are never to be extended by construction.”
Winston-Salem Joint Venture v. City of Winston-Salem, 54 N.C. App.
202, 205, 282 S.E.2d 509, 511 (1981). Respondent contends that the trial
court erred in strictly construing the lobbying laws because, as a whole,
they should not be considered penalty statutes, only the statutes in
Article 6 entitled “Violations and Enforcement.” However, the statutes
in Articles other than Article 6 provide the basis for a penalty. Moreover,
the statutes in Articles 2, 4, and 8 of the lobbying laws are specifically
incorporated in N.C. Gen. Stat. § 120C-602(b), the statute authorizing
respondent to “levy civil fines” for violations of statutes in those Articles.
While the statutes in sections 200 and 400 are not per se penalty statutes,
they allow the imposition of a fine or penalty under Article 6 of the lob-
bying laws. See id. Therefore, they constitute penalty statutes and must
be strictly construed and in favor of petitioner. See generally Winston-
Salem Joint Venture, 54 N.C. App. at 206, 282 S.E.2d at 511.
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Strictly construing N.C. Gen. Stat. § 120C-100(2)(9), the statute that
defines terms used in Articles 2, 4, and 8, we conclude that respondent
improperly construed the definition of “lobbying” to find violations based
on “coordinated efforts” or “acting in concert” with another. Pursuant to
N.C. Gen. Stat. § 120C-100(a)(9) (2011), lobbying is defined as:

a. Influencing or attempting to influence legislative or
executive action, or both, through direct communication
or activities with a designated individual or that desig-
nated individual’s immediate family.

b. Developing goodwill through communications or activ-
ities, including the building of relationships, with a desig-
nated individual or that designated individual’s immediate
family with the intention of influencing current or future
legislative or executive action, or both.

(Emphasis added). Respondent only contended that petitioner engaged
in “lobbying” as defined in subparagraph (a). The definition of lobbying at
issue here specifically states that lobbying only includes direct commu-
nication or activities. Therefore, indirect communications, such as those
that could be based on “acting in concert” or imputed liability, would not
constitute lobbying. Here, the language and intent of the legislature is
unambiguous, and respondent did not have room to construe the statute
and find violations of the lobbying laws based on imputed liability. Thus,
by doing so, respondent impermissibly expanded the definition of lobby-
ing. We note that, as the trial court concluded, had the General Assembly
wanted to include “indirect communication” in its definition of lobbying,
it could have drafted the statute similar to Minnesota’s statute, defin-
ing a lobbyist as an individual “engaged for pay or other consideration
. .. for the purpose of attempting to influence legislative or administra-
tive action, or the official action of a metropolitan governmental unit,
by communicating or urging others to commumnicate with public or
local officials.” Minn. Stat. § 10A.01, subd. 21 (2005) (emphasis added).
Similarly, Mississippi defines “lobbying” as “(i) [iJnfluencing or attempt-
ing to influence legislative or executive action through oral or written
communication; or (ii) /s/olicitation of others to influence legislative
or executive action.” Miss. Code Ann. § 5-8-3 (2002) (emphasis added).
However, here, our General Assembly did not include such language in
the definition of “lobbying.” Therefore, the trial court did not err in con-
cluding that respondent exceeded its statutory authority by extending
the definition of lobbying.
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[38] Next, respondent argues that the trial court’s conclusion that peti-
tioner was not lobbying for EEPC because he was not aware of EEPC
leads to absurd results. We disagree.

In its order, the trial court concluded that “EEPC was not a lobbying
principal of [p]etitioner” because:

e There is no evidence that [p]etitioner was aware of
the existence, the identity, or the purpose of EEPC;

e There is no evidence of communications between
[pletitioner and EEPC;

e There is no evidence of [p]etitioner’s awareness of any
communications, negotiations or discussions between
Donald Beason and others regarding EEPC,;

e There is no evidence of any compensation paid to
[p]letitioner by EEPC;

e There is no evidence of direction or instructions from
EEPC to [p]etitioner;

e The [p]etitioner’s evidence is largely corroborated by
the sworn testimony of a third party, T. Jerry Williams,
who has been exonerated by the [r]espondent of any
wrongdoing with respect to these matters; and

e The absence of any contradictory evidence offered by
the [r]espondent to refute these findings|.]

In other words, the trial court concluded that EEPC was not a lobbyist
principal for two primary reasons: (1) petitioner had no knowledge of
EEPC, and (2) petitioner was not paid by EEPC.

The evidence relied upon by the trial court supported its conclu-
sion that EEPC was not a lobbyist principal of petitioner. Pursuant
to N.C. Gen. Stat. § 120C-100(a)(11), a lobbyist principal is defined as
“[t]he person or governmental unit on whose behalf the lobbyist lobbies
and who makes payment for the lobbying.” Without knowledge of EEPC,
petitioner could not have been lobbying on behalf of EEPC, an unknown
entity. The findings of fact, which respondent did not challenge, over-
whelmingly support this conclusion. Specifically, the trial court found
that petitioner had no knowledge that EEPC existed or that Don had dis-
cussed a potential client relationship with it. In addition, with regard to
the unexecuted contract between BGA and EEPC, the trial court noted
that petitioner never saw the proposed contract nor was he aware of
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its existence. Furthermore, the trial court found that respondent relied
on petitioner’s signature on that contract as its “lone piece of evidence”
showing petitioner had knowledge of EEPC, even though respondent’s
investigation established that Don signed it for petitioner without peti-
tioner’s knowledge. Finally, the trial court determined that petitioner
had not heard of EEPC and was not aware of it during the 2007 Session
of the General Assembly, never saw or reviewed any correspondence
of Don or any documents concerning EEPC, had no indication that he
was lobbying for anyone else besides Sigma, and was never informed
that Sigma was reimbursed by EEPC. Respondent fails to point to any
contradictory evidence to refute these findings on appeal. Thus, we con-
clude that the trial court properly determined that EEPC was not a lob-
byist principal of petitioner.

In a separate, yet related, argument, respondent seems to argue
that EEPC was a lobbyist principal of petitioner’s because petitioner
received payment for his lobbying services, contrary to the trial court’s
order concluding otherwise. Respondent contends that N.C. Gen. Stat.
§ 120C-100(a)(11) does not require that payment be made directly to
the lobbyist from the lobbyist principal. Accordingly, “[p]ayment to the
source of [p]etitioner’s clients constituted payment to him.” However,
the trial court specifically concluded that “[t]here [was] no evidence of
any compensation paid to [p]etitioner by EEPC[,]” and respondent fails
to point to any evidence in the record on appeal that EEPC made any
payment to petitioner or BGA. Therefore, by not providing any contra-
dictory evidence, respondent has not established grounds to support
its contention that the trial court’s conclusion was erroneous. Thus, we
affirm the trial court’s conclusion that EEPC was not a lobbyist principal
of petitioner’s because petitioner received no compensation from EEPC.

Conclusion

Based on the foregoing reasons, we affirm the trial court’s order.

Affirmed.

Judges ELMORE and STEELMAN concur.
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DONALD R. BEASON, PETITIONER
.
NORTH CAROLINA DEPARTMENT OF THE SECRETARY OF STATE, RESPONDENT

No. COA12-838
Filed 2 April 2013

1. Appeal and Error—interlocutory orders and appeals—lobby-
ing enforcement—substantial right

Respondent’s appeal was from an interlocutory order but imme-
diately appealable because a substantial right was affected where
respondent investigated petitioner’s lobbying activities and issued
fines, and the matter proceeded through administrative hearings
to the superior court, where the fines were set aside. Petitioner’s
constitutional claim was still pending, but immediately appealable
because respondent was charged with investigating violations of
and enforcing the lobbying laws and respondent’s ability to carry
out its duties required that it be able to act timely on allegations it
believed constituted violations.

2. Administrative Law—lobbying statutes—interpretation—
authority

The trial court properly found that respondent Department of
the Secretary of State did not have the power to interpret the lobby-
ing laws, which rests solely with the Ethics Commission, although
the Department of the Secretary of State has some power to admin-
ister certain parts of the law.

3. Administrative Law—lobbying statutes—imputed liability

Respondent-Secretary of State improperly construed the defini-
tion of “lobbying” to find violations based on “coordinated efforts”
or “acting in concert” with another. Respondent only contended that
petitioner engaged in lobbying as defined in N.C.G.S. § 120C-100(a)
(9)a; the language and intent of the legislature is unambiguous, and
respondent did not have room to construe the statute and find viola-
tions of the lobbying laws based on imputed liability.

4. Administrative Law—lobbying—definition—two prongs
A trial court decision on whether petitioner’s activities consti-
tuted lobbying was reversed and remanded where the trial court did
not consider both prongs of the definition of “lobbying” found in
N.C.G.S. § 120C-100(a)(9)(a).
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Appeal by respondent from order entered 6 January 2012 by Judge
Paul C. Ridgeway in Wake County Superior Court. Heard in the Court of
Appeals 8 January 2013.

Bailey & Dixon, LLP, by SabraJ. Faires, Michael L. Weisel, and Adam
N. Olls, and Allen, Pinnix & Nichols, PA., by M. Jackson Nichols,
Anna Baird Choi, and Catherine E. Lee, for petitioner-appellee.

Attorney General Roy Cooper, by Special Deputy Attorney General
Daniel Snipes Johnson and Assistant Attorney General Melissa H.
Taylor, for respondent-appellant.

HUNTER, Robert C., Judge.

Respondent the North Carolina Department of the Secretary of
State appeals the trial court’s order reversing and setting aside the civil
fine assessment imposed against petitioner Donald Beason. After care-
ful review, we affirm in part and reverse and remand in part the trial
court’s order.

This case involves the lobbying efforts of petitioner to repeal or
amend N.C. Gen. Stat. § 136-28.7 (2011), commonly known as the
“Buy America” law, which prohibits the North Carolina Department of
Transportation from purchasing or using foreign-made steel and iron in
highway construction projects. Petitioner was a registered lobbyist
in North Carolina from 1993 until 2007. His son, Mark Beason (“Mark”),
has been a registered lobbyist since 1999. Between late 2006 and August
2007, Mark worked for petitioner at Beason Government Affairs (BGA),
a lobbying firm operated by petitioner. Respondent and the North
Carolina Ethics Commission are the administrative agencies statutorily
charged with enforcing and administering Chapter 120C of the North
Carolina General Statutes (the “lobbying laws”). N.C. Gen. Stat. § 120C-600
and § 120C-601 (2011).

In late 2006, Sigma, a New Jersey corporation that imports and sells
foreign manufactured cast iron and steel products in the United States,
and petitioner discussed the possibility of BGA lobbying on behalf of
Sigma and/or the Engineering Export Promotion Council (“EEPC”),
an Indian trade association for exporters of iron products from India.
During those discussions, Sigma requested that petitioner send a pro-
posal for lobbying services so that Sigma could forward it to EEPC.
Petitioner sent a proposal indicating that he, Mark, and T. Jerry Williams
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(“Mr. Williams”), an independent contractor of BGA, would perform lob-
bying services for EEPC. In December 2006, EEPC sent petitioner an
unsigned agreement that incorporated the proposal. Petitioner signed
his name and Mark’s name on the proposed contract and returned it to
Sigma for EEPC to sign. EEPC refused to execute the contract.

In February 2007, Sigma executed a contract with BGA. The con-
tract stated that petitioner, Mark, and Mr. Williams would lobby on
behalf of Sigma and be paid $95,000 plus expenses. Documents obtained
by respondent during its investigation indicate that five companies
engaged in importing and selling iron products—specifically, EEPC;
Star Pipe Products (“Star”); General Foundries, Inc. (“GF”); Serampore
Industries Products (Ltd.) Inc. (“SIP”); and Capitol Foundry of Virginia
(“Capitol”)—agreed to reimburse Sigma for its contract with BGA. It is
not definitively established whether petitioner was aware of the agree-
ment between Sigma and the five other companies. After executing the
contract, both Mark and Mr. Williams lobbied on behalf of Sigma to
repeal the “Buy America” law. Petitioner, Don, and Mr. Williams all reg-
istered with respondent as lobbyists for Sigma.

In March 2007, in response to safety concerns of Indian iron prod-
ucts, petitioner attended a meeting in Washington, D.C. with Sigma rep-
resentatives, EEPC, and various other representatives of companies
involved with exporting Indian Steel. Mark and Mr. Williams were not
aware of this meeting.

In 2007, respondent initiated an investigation into the lobbying
activities of petitioner and Mark. On 29 March 2010, respondent issued
a civil fine assessment against petitioner for nine alleged violations of
the lobbying laws and administrative rules. In the civil fine, respondent
noted that it was based on petitioner’s “coordinated efforts” on behalf
of Sigma and five unregistered lobbyist principals and his “acting in con-
cert” with numerous individuals and business entities in his lobbying

efforts. Respondent fined petitioner $111,000.!

Respondent also fined Mark for three alleged violations of the lobby-
ing laws. Mark’s fine totaled $6000.

On 15 April 2010, because they were both fined by respondent, peti-
tioner and Mark filed a joint petition for contested case hearing with the

1. We note that the amount of this fine, specifically the enhancement of petitioner’s
fine based on aggravating factors, is discussed in a separate case, Donald R. Beason v. The
N.C. Dep’t of the Sec’y of State, __ N.C. App. __, __ S.E.2d __ (No. COA 12-874) (April 2,
2013), filed contemporaneously with this opinion.
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Office of Administrative Hearings appealing their civil fine assessments.
The matter came on for hearing on 30 August 2010, and Administrative
Law Judge Fred G. Morrison, Jr. (“ALJ Morrison”) issued his Decision
(“ALJ Decision”) on 22 November 2010. Relying on the definition of lob-
bying in N.C. Gen. Stat. § 120C-100(2)(9)2, ALJ Morrison concluded that
“[t]he activities of Don Beason, Mark Beason, and T. Jerry Williams dur-
ing 2007 to seek repeal or amendment of the ‘Buy America’ law con-
stituted lobbying.” Because petitioner failed to register as lobbyist for
EEPC, failed to disclose to designated individuals that he was lobbying
on behalf of EEPC, and failed to file lobbyist reports as a lobbyist for
EEPC, the ALJ Decision upheld the civil assessment against petitioner
in a modified amount of $6000.3

Petitioner filed a Petition for Judicial Review, including a North
Carolina Constitutional Claim, in Wake County Superior Court on 8
March 2011. On 8 April 2011, respondent issued its Final Agency Decision,
affirming in part and modifying in part the ALJ Decision. The Final
Agency Decision adopted the conclusion, made by ALJ Morrison, that
petitioner’s “activities” constituted lobbying. Moreover, respondent con-
cluded that the “joint lobbying activities of Don Beason . . . as defined by
N.C. Gen. Stat. § 120C-100(a)(9)” violated N.C. Gen. Stat. § 120C-200(e),
§ 120C-200, and § 120C-402 for failing to file lobbyist reports for, fail-
ing to disclose he was a lobbyist for, and failing to register as a lobby-
ist for five undisclosed principals. The undisclosed principals included
EEPC, Capitol, GF, SIP, and Star. Thus, the civil fine assessment against
petitioner was affirmed in a modified amount of $30,000 ($2000 fine per
violation per undisclosed principal).

In response to the Final Agency Decision, petitioner filed an
Amended Petition for Judicial Review (“Amended Petition”), which
also included a North Carolina Constitutional Claim, in Wake County
Superior Court on 2 May 2011. In response to various discovery motions
and respondent’s motion to dismiss petitioner’s constitutional claim in
his Amended Petition, the trial court issued an order deferring ruling on
the discovery motions, staying discovery, and staying petitioner’s consti-
tutional claim. The trial court also dismissed petitioner’s 8 March 2011
Petition for Judicial Review because petitioner's Amended Petition was
the matter currently pending before the trial court.

2. We note that ALJ Morrison cites to N.C. Gen. Stat. § 120C-100(a)(10) when quot-
ing the definition of “lobbying.” However, the definition of “lobbying” is found in section
100(a)(9).

3. In contrast to respondent, ALJ Morrison concluded that petitioner only violated
three statutes and that the only undisclosed principal was EEPC.
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On 5 December 2011, petitioner's Amended Petition came on for
hearing. On 6 January 2012, Judge Ridgeway issued a Memorandum of
Decision and Order (“order”), reversing and setting aside the civil fine
assessment against petitioner. Specifics of the order will be discussed as
they relate to respondent’s arguments on appeal. Respondent appealed
the order on 3 February 2012. On 23 August 2012, petitioner filed a
motion to dismiss the appeal.

Grounds for Appeal

[1] As an initial matter, we must determine whether respondent’s
appeal is interlocutory. Petitioner claims that the appeal is interlocutory
because the order did not resolve all of his claims for relief, specifically,
his constitutional Corum claim.4 Therefore, the order was not a final
order, and the appeal should be dismissed.

“Generally, there is no right of immediate appeal from interlocutory
orders and judgments.” Goldston v. Am. Motors Corp., 326 N.C. 723,
725, 392 S.E.2d 735, 736 (1990). “An interlocutory order is one made dur-
ing the pendency of an action, which does not dispose of the case, but
leaves it for further action by the trial court in order to settle and deter-
mine the entire controversy.” Veazey v. City of Durham, 231 N.C. 357,
362, 57 S.E.2d 377, 381, rehearing denied, 232 N.C. 744, 59 S.E.2d 429
(1950). There is no evidence in the record that the trial court addressed
petitioner’s Corum claim besides its order staying it. Since petitioner’s
Corum claim is still pending, the trial court’s order did not fully dispose
of petitioner’s case. Thus, we must conclude that petitioner’s appeal
is interlocutory.

However, an interlocutory appeal is immediately appealable if it
involves a substantial right. Sharpe v. Worland, 351 N.C. 159, 162, 522
S.E.2d 577, 579 (1999). To determine if an appeal involves a substantial
right, “[e]ssentially a two-part test has developed—the right itself must
be substantial and the deprivation of that substantial right must poten-
tially work injury . . . if not corrected before appeal from final judgment.”
Goldston, 326 N.C. at 726, 392 S.E.2d at 736.

We conclude that since respondent is charged with investigating
violations of and enforcing Articles 2, 4, and 8 of the lobbying laws pur-
suant to N.C. Gen. Stat. § 120C-600 (a-b), respondent’s right to carry out

4. In Corum v. Univ. of N.C., 330 N.C. 761, 785-86, 413 S.E.2d 276, 291-92, rehearing
denied, 331 N.C. 558, 418 S.E.2d 664 (1992), our Supreme Court concluded that, under
specific circumstances, a plaintiff may bring a direct claim under our state constitution
in the absence of an adequate state remedy and that sovereign immunity does not bar
these claims.
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these duties is substantial. Moreover, respondent’s ability to carry out its
duties requires that it be able to act timely on allegations it believes con-
stitute violations. The substantial basis of this appeal involves the trial
court’s order concluding that the alleged violations respondent fined
petitioner for were not actually violations. In other words, the trial court
found that respondent was improperly interpreting statutes it is respon-
sible for enforcing. Thus, we conclude that respondent suffers the risk
of injury if we do not consider the merits of this interlocutory appeal.
Therefore, we deny petitioner’s motion to dismiss.

Standard of Review

Pursuant to N.C. Gen. Stat. § 150B-51(b) (2009)5, a trial court review-
ing a decision of an agency

may affirm the decision of the agency or remand the case
to the agency or to the administrative law judge for further
proceedings. It may also reverse or modify the agency’s
decision, or adopt the administrative law judge’s decision
if the substantial rights of the petitioners may have been
prejudiced because the agency'’s findings, inferences, con-
clusions, or decisions are:

(1) Inviolation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of
the agency;

(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible under
G.S. 150B-29(a), 150B-30, or 150B-31 in view of the entire
record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

The trial court’s review of respondent’s 8 April 2011 Final Agency
Decision is governed by N.C. Gen. Stat. § 150B-51(c) (2011), which states:

5. We note that N.C. Gen. Stat. § 150B-51 was modified by Session law in 2011. See
2011 N.C. Sess. Laws ch. 398, sec. 27 (2011). However, the modifications were not effec-
tive until 1 January 2012. Since the Final Agency Decision was issued 8 April 2011 and
petitioner’s Amended Petition was filed 2 May 2011, the trial court’s review is governed by
the version of N.C. Gen. Stat. § 150B-51 in effect prior to 1 January 2012.
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Inreviewing a final decision in a contested case in which an
administrative law judge made a decision, in accordance
with G.S. 1560B-34(a), and the agency does not adopt the
administrative law judge’s decision, the court shall review
the official record, de novo, and shall make findings of fact
and conclusions of law. In reviewing the case, the court
shall not give deference to any prior decision made in the
case and shall not be bound by the findings of fact or the
conclusions of law contained in the agency’s final deci-
sion. The court shall determine whether the petitioner is
entitled to the relief sought in the petition, based upon its
review of the official record.

Our standard of review of a trial court’s order reviewing a final agency
decision is well-established:

On appeal from a trials court’s review of a final agency
decision, an appellate court’s task is to examine the trial
court’s order for error of law by (1) determining whether
the trial court exercised the appropriate scope of review
and, if appropriate, (2) determining whether the court
did so properly.

Bulloch v. N.C. Dep’t of Crime Control & Pub. Safety, _ N.C. App. __,
_, 732 S.E.2d 373, 377, disc. review denied and appeal dismissed, __
N.C. _, __S.E.2d __ (2012). “For errors alleged regarding violations of
subsections 150B-51(b)(1) through (4), the appellate court engages in
de novo review; for errors alleged regarding violations of subsections
150B-51(b)(5) or (6), the ‘whole record test’ is appropriate.” Id. Here,
the trial court stated that it reviewed the matter de novo. Respondent
does not allege that the trial court applied the wrong standard of review,
only that it applied it incorrectly. Therefore, we must determine whether
the trial court applied its de novo review properly.

Arguments

Respondent’s overarching argument is that the trial court erred in
concluding that respondent lacked authority to interpret the lobbying
laws and find violations of those laws through the common law doctrine
of “acting in concert.” Respondent contends that since it is obligated
to enforce the lobbying laws, it had implied powers to use a concerted
effort theory to establish violations of the lobbying laws. There seems
to be two basic issues that must be resolved with regard to respondent’s
first argument. The first issue is whether respondent had the authority to
interpret the lobbying laws. The second is whether respondent properly
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found that petitioner was a lobbyist for EEPC based on his “coordinated
efforts” and “acting in concert” with others.

[2] With regard to the first issue, whether respondent had the authority
to interpret the lobbying laws, we conclude that the trial court prop-
erly found that respondent did not have such authority. “[T]he respon-
sibility for determining the limits of statutory grants of authority to an
administrative agency is a judicial function for the courts to perform.”
McDonald v. N.C. Dep’t of Corr., __N.C. App. __, __, 724 S.E.2d 138, 140,
disc. review dented, __ N.C. __) 731 S.E.2d 146 (2012). “An administra-
tive agency is a creature of the statute creating it and has only those
powers expressly granted to it or those powers included by necessary
implication from the legislature grant of authority.” Boston v. N.C.
Private Protective Servs. Bd., 96 N.C. App. 204, 207, 385 S.E.2d 148, 150-
51 (1989).

In concluding that respondent lacked the authority to interpret the
lobbying laws, the trial court looked to N.C. Gen. Stat. § 120C-101(a)
(2011), the statute setting out the rule-making responsibilities of the
Ethics Commission and respondent. Respondent was required to
adopt any rules, orders, and forms necessary to administer the pro-
visions of Articles 2, 4, and 8 of the lobbying laws. Id. However, the
Ethics Commission was responsible for adopting rules necessary to
wnterpret all provisions of the lobbying laws and for adopting rules
necessary to administer Articles 1, 3, 5, 6, and 7 of the lobbying laws.
Id. (emphasis added). Based on this statute, the trial court concluded
that: (1) the legislature delegated the authority to interpret the lobby-
ing laws to the Ethics Commission; (2) any interpretation of the lob-
bying laws by respondent was “not entitled to traditional deference
by the [c]ourt”; and (3) any interpretation by respondent that would
expand the plain meaning of the lobbying laws or define terms would be
beyond its statutory authority.

While respondent, in administering Articles 2, 4, and 8 of the lobby-
ing laws, would have the implied power to determine whether certain
actions constituted violations of those laws, the power to interpret the
lobbying laws has been expressly granted to the Ethics Commission pur-
suant to N.C. Gen. Stat. § 120C-101(a). “In performing its function, the
power of an agency to interpret a statute that it administers is limited
by the actions of the legislature.” Charlottie-Mecklenburg Hosp. Auth.
v. N.C. Dep’t of Health & Human Servs., 201 N.C. App. 70, 72, 685 S.E.2d
562, 565 (2009). Here, the legislature has specifically stated that although
respondent has the power to administer Articles 2, 4, and 8, respondent
has no power to interpret any of the provisions of the lobbying laws.
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The power to interpret rests solely with the Ethics Commission. Thus,
the legislature has given respondent no power to interpret the statutes
it is charged with administering. Therefore, we affirm the trial court’s
conclusion that respondent does not have authority to interpret the lob-
bying laws and that any interpretation by respondent that expands or
defines terms in a way that conflicts with the plain language of the stat-
utes would be outside its statutory powers.

Moreover, we note that “[a]lthough the interpretation of a statute
by an agency created to administer that statute is traditionally accorded
some deference by appellate courts,” Charlotte-Mecklenburg Hosp.
Auth., 201 N.C. App. at 73, 685 S.E.2d at 565, respondent had no author-
ity to interpret the statutes it was charged with administering. Thus, we
also affirm the trial court’s conclusion that the interpretation of the lob-
bying laws by respondent was “not entitled traditional deference.”

[3] Next, we must determine whether respondent was authorized to
find violations of the lobbying laws based on the common law doctrine
of “acting in concert.” In reviewing the lobbying laws, the trial court
strictly construed them, concluding that they are penalty statutes.
Statutes imposing penalties are to be strictly construed. State v. Holmes,
149 N.C. App. 572, 576, 562 S.E.2d 26, 30 (2002). “Statutes imposing pen-
alties are similarly strictly construed in favor of the one against whom
the penalty is imposed and are never to be extended by construction.”
Winston-Salem Joint Venture v. City of Winston-Salem, 54 N.C. App.
202, 205, 282 S.E.2d 509, 511 (1981). Respondent contends that the trial
court erred in strictly construing the lobbying laws because, as a whole,
they should not be considered penalty statutes, only the statutes in
Article 6 entitled “Violations and Enforcement.” However, the statutes
in Articles other than Article 6 provide the basis for a penalty. Moreover,
the statutes in Articles 2, 4, and 8 of the lobbying laws are specifically
incorporated in N.C. Gen. Stat. § 120C-602(b), the statute authorizing
respondent to “levy civil fines” for violations of statutes in those Articles.
While the statutes in sections 200 and 400 are not per se penalty statutes,
they allow the imposition of a fine or penalty under Article 6 of the lob-
bying laws. See id. Therefore, they constitute penalty statutes and must
be strictly construed and in favor of petitioner. See generally Winston-
Salem Joint Venture, 54 N.C. App. at 206, 282 S.E.2d at 511.

Strictly construing N.C. Gen. Stat. § 120C-100(2)(9), the statute that
defines terms used in Articles 2, 4, and 8, we conclude that respondent
improperly construed the definition of “lobbying” to find violations based
on “coordinated efforts” or “acting in concert” with another. Pursuant to
N.C. Gen. Stat. § 120C-100(a)(9) (2011), lobbying is defined as:



IN THE COURT OF APPEALS 231

BEASON v. N.C. DEP’T OF SEC’Y OF STATE
[226 N.C. App. 222 (2013)]

a. Influencing or attempting to influence legislative or
executive action, or both, through direct communication
or activities with a designated individual or that desig-
nated individual’s immediate family.

b. Developing goodwill through communications or activ-
ities, including the building of relationships, with a desig-
nated individual or that designated individual’s immediate
family with the intention of influencing current or future
legislative or executive action, or both.

(Emphasis added). Respondent only contended that petitioner engaged
in “lobbying” as defined in subparagraph (a). The definition of lobbying at
issue here specifically states that lobbying only includes direct commu-
nication or activities. Therefore, indirect communications, such as those
that could be based on “acting in concert” or imputed liability, would
not constitute lobbying. Here, the language and intent of the legislature
is unambiguous, and respondent did not have room to construe the stat-
ute and find violations of the lobbying laws based on imputed liability.
Thus, by doing so, respondent impermissibly expanded the definition
of lobbying. We note that, as the trial court concluded, had the General
Assembly wanted to include “indirect communication” in its definition
of lobbying, it could have drafted the statute similar to Minnesota’s stat-
ute which defines a lobbyist as an individual “engaged for pay or other
consideration . . . for the purpose of attempting to influence legislative
or administrative action, or the official action of a metropolitan govern-
mental unit, by communicating or urging others to communicate with
public or local officials.” Minn. Stat. § 10A.01, subd. 21 (2005) (emphasis
added). Similarly, Mississippi defines “lobbying” as “(i) [iJnfluencing or
attempting to influence legislative or executive action through oral or
written communication; or (ii) /s/olicitation of others to influence leg-
islative or executive action.” Miss. Code Ann. § 5-8-3 (2002) (emphasis
added). However, here, our General Assembly did not include such lan-
guage in the definition of “lobbying.” Therefore, the trial court did not
err in concluding that respondent exceeded its statutory authority by
extending the definition of lobbying.

[4] Next, respondent alleges that, as applied, the trial court’s decision
leads to absurd results. Specifically, respondent contends that “[t]he
manifest purpose of the [lobbying laws] [are] to provide full and com-
plete public disclosure of all lobbying activities and expenditures.”
By concluding that only “in person, face-to-face” communication
constitutes lobbying, the trial court circumvents that purpose. While
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respondent couches its argument in its overarching argument that the
order “prohibits [respondent] from carrying out [its] statutory duties[,]”
we conclude that the trial court’s conclusion was erroneous for a dif-
ferent reason.

Here, the trial court concluded that

in order for [p]etitioner to be a ‘lobbyist,” as that term is
defined by statute, he must have individually and person-
ally ‘lobbied,” which in turn requires that he have engaged
in direct communication or activities with legislators,
legislative employees, or public servants in an attempt to
influence legislative or executive action, or both.

Because the trial court found that “[t]here is no evidence of record that
petitioner personally engaged in direct communication with any desig-
nated individual[,]” he did not engage in lobbying. In fact, the trial court
noted that “without a showing that [p]etitioner individually had direct
communication with any designated individual, he was not a ‘lobbyist’
required to file a registration under plain meaning of the terms used in
N.C. Gen. Stat. § 120C-200(a).” In other words, the trial court concluded
that petitioner was not a lobbyist because he never directly communi-
cated with any individual on behalf of EEPC, SIP, Star, Capitol, or GF.

Although respondent claims that the trial court’s interpretation
of “lobbying” is erroneous because it curtails the authority of respon-
dent, we find that the trial court erred by not considering both prongs
of the definition of “lobbying” found in N.C. Gen. Stat. § 120C-100(a)
(9)(a). Specifically, lobbying can be effectuated by either influencing or
attempting to influence legislative or executive action, or both, through:
(1) direct communication, or (2) activities. While the trial court specifi-
cally quoted this definition, it only considered whether petitioner lob-
bied by engaging in direct communication. It failed to find whether the
evidence supported a conclusion that petitioner lobbied based on his
“activities,” the second prong of the definition. Moreover, we note that
both the ALJ Decision and respondent’s Final Agency Decision con-
cluded that petitioner’s “activities” constituted lobbying.6 While the trial
court is not bound by these previous decisions, its failure to address both
types of “lobbying” specifically stated in N.C. Gen. Stat. § 120C-100(a)(9)
(a) was error. Therefore, we must reverse and remand the matter to the

6. We note that both the ALJ Decision and the Final Agency Decision stated
that “[lJobbying consists of any of the following activities: 1) influencing or
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trial court on the issue of whether petitioner’s activities constituted lob-
bying under the statute.

Conclusion

For the foregoing reasons, we affirm in part and reverse and remand
in part the trial court’s order.

AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

Judges ELMORE and STEELMAN concur.

DONALD R. BEASON, PETITIONER
.
NORTH CAROLINA DEPARTMENT OF THE SECRETARY OF STATE, RESPONDENT

No. COA12-874
Filed 2 April 2013

Administrative Law—mootness—final agency decision—fine
reduced

The trial court did not err by dismissing as moot a declaratory
judgment action arising from an enhanced fine imposed on peti-
tioner for lobbying activities where the final agency decision did not

utilize aggravating or mitigating factors and reduced the amount of
the fine.

Appeal by petitioner from order entered 27 March 2012 by Judge
Paul C. Ridgeway in Wake County Superior Court. Heard in the Court of
Appeals 8 January 2013.
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Sabra J. Faires, and Allen, Pinnix & Nichols, PA., by M. Jackson
Nichols and Anna Baird Choi for petitioner-appellant.

attempting to influence legislative or executive action, or both, through direct communi-
cation or activities[.]” Thus, the conclusions are written in such a way that “activities”
could include both direct communication or activities or could simply mean “activi-
ties,” the second prong of the lobbying definition. However, what the ALJ Decision and
the Final Agency Decision meant by “activities” does not affect our ultimate conclu-
sion that the trial court erred in not considering both parts of the lobbying definition.
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HUNTER, Robert C., Judge.

Petitioner Donald R. Beason appeals an order dismissing his Petition
for Judicial Review and for Writ of Mandamus or Mandatory Injunction.
On appeal, petitioner argues that the trial court erred by: (1) dismissing
his action as moot; (2) not conducting judicial review; and (3) not con-
cluding that respondent’s policy on “aggravating” and “mitigating factors
is invalid. After careful review, we affirm the trial court’s order.

Background
A. Case No. 11 CVS 3810

On 29 March 2010, the North Carolina Department of the Secretary
of State (“respondent”) issued a civil fine assessment against petitioner
based on nine alleged violations of chapter 120C of the North Carolina
General Statutes (“the lobbying laws”). Based on the presence of seven
aggravating factors, respondent enhanced petitioner’s fine by 50% for a
total fine of $111,000 (plus a $500 lobbyist registration fee). Specifically,
respondent noted the following aggravating factors: (1) willful and
knowing violation of the law and rules; (2) more than five violations of
the same law or rules; (3) duration of the violations; (4) the scope of the
lobbying activities concealed; (5) the number of principals concealed;
(6) petitioner assisted with or encouraged a filer to make a false or mis-
leading statement; and (7) petitioner engaged in destroying or altering a
record, report, or document.

On 15 April 2010, petitioner filed a Petition for a Contested Case
Hearing in the Office of Administrative Hearings. On 22 November 2010,
Administrative Law Judge Fred G. Morrison, Jr. issued his Decision
(“ALJ Decision”) upholding the penalty assessed against petitioner, in a
modified amount of $6000. The ALJ Decision did not utilize any aggravat-
ing or mitigating factors in determining the amount of the assessment.

On 8 April 2011, respondent issued its Final Agency Decision.
Respondent upheld the assessment against petitioner in a modified
amount of $30,000. The Final Agency Decision adopted most findings of
the ALJ Decision except it concluded petitioner lobbied for five princi-
pals without registering for, filing reports on behalf of, or disclosing that
he was a lobbyist for those principals (the ALJ Decision only concluded
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petitioner lobbied for one undisclosed principal). Similar to the ALJ
Decision, the Final Agency Decision did not utilize any aggravating or
mitigating factors in determining the amount of the assessment.

On 2 May 2011, petitioner filed an Amended Petition in Wake County
Superior Court seeking judicial review of the Final Agency Decision.
The trial court issued its Memorandum of Decision and Order in case no.
11 CVS 3810 on 6 January 2012 reversing and setting aside the civil fine
assessment against petitioner. Specifically, the trial court concluded that
petitioner was not a lobbyist because he did not directly communicate
with any individual in an attempt to influence legislative or executive
action on behalf of any principal. Respondent appealed the trial court’s
Decision and Order in Donald R. Beason v. The N.C. Dep’t of the Secr’y
of State, __N.C. App. __, __ S.E.2d __ (No. COA 12-838) (April 2, 2013),
filed contemporaneously with this opinion.

B. The Request for a Declaratory Ruling - Case no. 11 CVS 4581

On 10 January 2011, prior to respondent issuing its Final Agency
Decision, petitioner filed a Request for a Declaratory Ruling (“Request”)
with respondent. Although petitioner stated 11 questions upon which
he was seeking a declaratory ruling, the questions involved two basic
issues: (1) whether the aggravating and mitigating factors applied by
respondent are policies or procedures that require rulemaking pursuant
to N.C. Gen. Stat. § 150B-2(8a); and (2) whether respondent had author-
ity to adopt rules regarding aggravating and mitigating factors.

Respondent did not issue a ruling on petitioner’s Request.!

On 23 March 2011, pursuant to N.C. Gen. Stat. § 150B-4 and § 150B-
43, petitioner filed a Petition for Judicial Review (“Petition”) of respond-
ent’s decision to deny petitioner’s Request. The Petition, which is the
subject of the current appeal, requested the trial court conclude that
respondent did not have authority to impose civil fines using “aggravat-
ing” and “mitigating” factors pursuant to N.C. Gen. Stat. § 120C-602(b)
and issue a writ of mandamus or mandatory injunction prohibiting
respondent from enhancing civil fines with these factors.

On 27 March 2012, the trial court dismissed the Petition (“Order”).

1. We note that, at the time petitioner requested a declaratory ruling, respondent was
not required to issue a ruling if it determined with good cause that the issuance would be
“undesirable.” N.C. Gen. Stat. § 150B-4 (2010). However, this statute has been changed,
pursuant to Session Law 2011-398, see 2011 N.C. Sess. Laws ch. 398, sec. 56, which became
effective 25 July 2011, see N.C. Sess. Laws ch. 398, sec. 63, and an agency no longer has the
option of not issuing a ruling simply because it may be “undesirable.”
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Specifically, the trial court concluded that “the questions originally in
controversy between the parties in this action are no longer at issue and
are moot.”

Petitioner appealed the trial court’s order dismissing his Petition on
25 April 2012.

Arguments

Petitioner first argues that the trial court erred in dismissing the
action as moot. Specifically, petitioner contends that because he remains
subject to the regulatory oversight of respondent, there still exists a con-
troversy between the parties, regardless of the outcome of the compan-
ion case.

Generally, our review of a trial court’s order regarding an agen-
cy’s treatment of a request for a declaratory ruling is the same as our
review of any trial court’s review of an administrative decision. See
Christenbury Surgery Ctr. v. N.C. Dep’t of Health & Human Servs.,
Div. of Facility Serv., 138 N.C. App. 309, 311-12, 531 S.E.2d 219, 221,
writ of supersedeas denied, 352 N.C. 587, 544 S.E.2d 564 (2000); Hope-A
Women’s Cancer Ctr., PA. v. N.C. Dep’t of Health & Human Servs.,
Div. of Health Servs. Regulation, 203 N.C. App. 276, 280, 691 S.E.2d
421, 424 (2010). Specifically, “[a]n appellate court’s review of a superior
court order regarding an administrative decision consists of examining
the superior court order for errors of law; i.e. determining first whether
the superior court utilized the appropriate scope of review and, sec-
ond, whether it did so correctly.” Christenbury, 138 N.C. App. at 311,
544 S.E.2d at 564 (internal citations omitted). The trial court’s review
depends on the nature of the error alleged by the petitioner: “If the
party asserts the agency’s decision was affected by a legal error, de novo
review is required,; if the party seeking review contends the agency deci-
sion was not supported by the evidence, or was arbitrary or capricious,
the whole record test is applied.” Id. at 312, 531 S.E.2d at 221.

Based on the version of N.C. Gen. Stat. § 150B-4(a) which was appli-
cable at the time this action was filed (prior to 25 July 2011, the date the
statute was amended by Session Law 2011-398 and became effective, see
2011 N.C. Sess. Laws ch. 398, secs. 56, 63 (2011)), respondent’s failure
to issue a ruling within 60 days constituted a denial on the merits of
the request. However, in the present case, there was no judicial review
of respondent’s denial of petitioner’s Request. Instead, the trial court
dismissed the petition as moot without conducting any judicial review
of respondent’s denial. Thus, our review of the Order is limited to deter-
mining whether its legal conclusion that the case was moot was proper.
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“A case is ‘moot’ when a determination is sought on a matter which,
when rendered, cannot have any practical effect on the existing con-
troversy.” Ass’n for Home & Hospice Care of N.C., Inc. v. Div. of Med.
Assistance, __ N.C. App. __, _, 715 S.E.2d 285, 287-88 (2011) (citations
omitted). “Whenever during the course of litigation it develops that the
relief sought has been granted or that the questions originally in con-
troversy between the parties are no longer at issue, the case should be
dismissed, for courts will not entertain an action merely to determine
abstract propositions of law.” Simeon v. Hardin, 339 N.C. 358, 370, 451
S.E.2d 858, 866 (1994). Here, the trial court’s determination that peti-
tioner’s case was moot is a conclusion of law since it involves “a state-
ment of the law arising on the specific facts of a case which determines
the issues between the parties.” Wiseman Mortuary, Inc. v. Burrell, 185
N.C. App. 693, 697, 649 S.E.2d 439, 442 (2007). “Conclusions of law are
reviewed de novo and are subject to full review.” State v. Biber, 365 N.C.
162, 168, 712 S.E.2d 874, 878 (2011). “Under a de novo review, the court
considers the matter anew and freely substitutes its own judgment for
that of the lower tribunal.” State v. Williams, 362 N.C. 628, 632-33, 669
S.E.2d 290, 294 (2008) (internal quotation marks omitted).

Here, although respondent applied the aggravating factors to
enhance the civil fine in its initial assessment on 29 March 2010, respond-
ent did not enhance the fine in its Final Agency Decision using these factors.
Thus, any alleged error regarding respondent’s use of aggravating fac-
tors to enhance the fine was rendered moot when respondent decided
to not apply those factors in its Final Agency Decision. Therefore, a
legal determination of whether respondent had authority to enhance
petitioner’s fine using aggravating factors would have no practical effect
on the controversy, and the issue presents only abstract and hypotheti-
cal propositions of law. Accordingly, we must conclude that the trial
court properly concluded that the case was moot.

Petitioner contends that his case is not moot because the trial court
never answered whether respondent’s policy of applying aggravating
factors meets the definition of a rule and because respondent’s “prac-
tice” of applying factors is still alive, which respondent conceded at oral
argument. However, once respondent stopped enhancing petitioner’s
fine with aggravating factors, the case became moot, and the trial court
was not required to address petitioner’s remaining questions. Moreover,
we note that even though the practice of applying aggravating factors
may still be “alive,” it is not “alive” with regard to petitioner, which ren-
ders his case moot.
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In support of his argument that the trial court erred in dismissing his
case as moot, petitioner claims that “[i]t is well established that persons
who are subject to regulation by an agency are affected by rules adopted
by the agency concerning the regulated activity.” In support of this con-
tention, petitioner cites In re Declaratory Ruling by the N.C. Comm’r
of Ins. Regarding 11 N.C.A.C. 12.0319, 134 N.C. App 22, 517 S.E.2d
134 (1999), and N.C. Forestry Assn v. N.C. Dep’t of Envitl. & Natural
Res., 357 N.C. 640, 588 S.E.2d 880 (2003). While we note that it is true
that individuals subject to regulation by an agency will be affected by
rules adopted by that agency, there still must be some showing that the
individual has been affected by some rule or decision by an administra-
tive agency. In Declaratory Ruling, 134 N.C. App. at 24, 517 S.E.2d at
137, the petitioner was challenging an administrative rule prohibiting
the use of subrogation clauses in life, accident, and health insurance
forms. Similarly, in N.C. Forestry Ass’n, 357 N.C. at 643, 588 S.E.2d at
882, the administrative agency had denied the petitioner a general per-
mit based on the agency’s discretionary decision. In both of these cases,
the petitioners could point to an actual administrative rule or decision of
the agency that affected the petitioner. In contrast, here, respondent has
not adopted an administrative rule regarding the application of aggra-
vating factors to enhance a civil fine2, and it is no longer applying those
factors in determining the amount of petitioner’s fine. Thus, petitioner is
unable to show that he is currently being affected by any administrative
rule or decision of respondent. Therefore, the cases cited by petitioner
are inapposite and have no bearing on our conclusion that the trial court
properly dismissed his case as moot.

We also note that even if we agreed with petitioner’s contention that
an individual’s request for a declaratory ruling would not be moot if that
individual is subject to regulation by an administrative agency, petitioner
was not registered as a lobbyist when he initiated his Request. Petitioner
retired in 2007 from lobbying and did not reregister until 31 October
2011. Therefore, when he filed his Request, he was no longer subject to
regulation by respondent. Thus, petitioner’s argument is without merit.

Next, petitioner argues that even if the Court determines that his
case is moot, it is still reviewable because it involves a matter of public
interest. In support of his argument, petitioner claims that the case: (1)
presents a dispute between two state agencies; (2) presents an internal
conflict of an agency; and (3) “presents a troubling failure of an agency

2. We note that, in 2007, respondent submitted proposed administrative rules on
mitigating and aggravating factors. However, those rules were never adopted.
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to comply with the requirements of the APA and to recognize the agen-
cy’s statutory limitations.” We disagree.

“Even if moot, however, this Court may, if it chooses, consider a
question that involves a matter of public interest, is of general impor-
tance, and deserves prompt resolution.” N.C. State Bar v. Randolph,
325 N.C. 699, 701, 386 S.E.2d 185, 186 (1989). However, here, we do not
find that the issues raised by petitioner are ones of such “general impor-
tance,” id., to justify the application of the public interest exception.
Therefore, petitioner’s argument is overruled.

Next, petitioner argues that the trial court erred in not conduct-
ing judicial review. Specifically, petitioner contends that his Petition is
not moot because he is an “aggrieved person” under chapter 150B of
the North Carolina General Statutes, the Administrative Procedure Act.
We disagree.

Pursuant to N.C. Gen. Stat. § 150B-4(a) (2011),

On request of a person aggrieved, an agency shall issue a
declaratory ruling as to the validity of a rule or as to the
applicability to a given state of facts of a statute admin-
istered by the agency or of a rule or order of the agency.
Upon request, an agency shall also issue a declaratory rul-
ing to resolve a conflict or inconsistency within the agency
regarding an interpretation of the law or a rule adopted by
the agency.

As discussed above, the issuance of respondent’s Final Agency Decision
where it did not apply aggravating factors to enhance petitioner’s fine,
the relief sought in the Petition, rendered moot the substance of peti-
tioner’s claims. Thus, the constitutional arguments, specifically peti-
tioner’s claim that respondent’s act of applying aggravating factors was
an ultra vires act, are hypothetical since those factors are no longer
being applied against petitioner. Petitioner provides no support for
his claim that the traditional mootness analysis does not apply to his
Petition because he is an “aggrieved person” pursuant to N.C. Gen. Stat.
§ 150B-4(a). Moreover, we can find no reason why a petitioner’s request
for a declaratory ruling would not be subject to a review for mootness.
While his status as an “aggrieved person” has a bearing on standing, see
Thompson v. N.C. Respiratory Care Bd., 202 N.C. App. 340, 343-44, 688
S.E.2d 516, 518 (2010) (noting that the petitioner must be an “aggrieved
party,” along with four other requirements, to have standing under N.C.
Gen. Stat. § 150B-43), a case becomes moot “when events occur during
the pendency of the appeal which cause the underlying controversy to
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cease to exist.” Calabria v. N.C. State Bd. of Elections, 198 N.C. App.
550, 557-568, 680 S.E.2d 738, 745 (2009). Therefore, we conclude that
because there is no longer any controversy once respondent decided
to not apply the aggravating factors to petitioner’s fine, the trial court
properly concluded the case was moot regardless of whether peti-
tioner is a “person aggrieved” pursuant to N.C. Gen. Stat. § 150B-4.
Thus, the trial court did not err in not conducting judicial review of
petitioner’s Request.

Moreover, we note that even if we concluded that petitioner’s case
is not moot, he is no longer a “person aggrieved” since respondent
decided to not apply the aggravating factors to enhance his fine in its
Final Agency Decision. “A ‘person aggrieved’ is any person or group of
persons whose rights have been adversely affected.” Gen. Motors Corp.
v. Carolina Truck & Body Co., Inc., 102 N.C. App. 349, 350, 402 S.E.2d
139, 139-40 (1991). Once respondent stopped enhancing petitioner’s
fine, petitioner’s rights were no longer being adversely affected. Thus,
petitioner’s contention that he is an “aggrieved person” pursuant to N.C.
Gen. Stat. §§ 150B-4 or 150B-43 is without merit.

Finally, petitioner requests this Court conclude that “respondent’s
policy on ‘aggravating’ and ‘mitigating’ factors is invalid.” However, since
we have concluded that the trial court properly dismissed the Petition as
moot, we need not address this issue.

Conclusion

Based on the foregoing reasons, we affirm the trial court’s order dis-
missing petitioner’s Petition for Judicial Review.

Affirmed.
Judges ELMORE and STEELMAN concur.
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No. COA12-967
Filed 2 April 2013

Appeal and Error—interlocutory orders and appeals—denial of
motion to dismiss
Plaintiff mother’s appeal from the trial court’s order denying
her motion to modify child custody was dismissed because it was
an appeal from an interlocutory order. The reserved issue of attor-
ney fees under N.C.G.S. § 50-13.6 precluded the finality of the child
custody order. Plaintiff’s conditional petition for writ of certiorari
was denied.

Appeal by plaintiff from order entered 13 January 2012 by Judge W.
Turner Stephenson, III in Pitt County District Court. Heard in the Court
of Appeals 12 December 2012.

Wyrick Robbins Yates & Ponton LLP, by K. Edward Greene and
Tobias S. Hampson, for plaintiff appellant.

Mills & Bryant, LLP, by Cynthia A. Mills, for defendant appellee.

McCULLOUGH, Judge.

Celeste T. Hausle (now Owen) (“plaintiff”) appeals from the trial
court’s order denying her motion to modify child custody. For the fol-
lowing reasons, we dismiss the appeal.

1. Background

Plaintiff and Edward P. Hausle (“defendant”) were married on
4 September 1988. During their marriage, plaintiff and defendant had
two daughters, now teenagers. By 28 April 2003, plaintiff and defendant
were separated.

On 19 May 2003, plaintiffinitiated an action by filing a complaint seek-
ing child custody, child support, and equitable distribution. Defendant
responded with an answer and counterclaim filed 3 June 2003 seeking
child custody, child support, post separation support, alimony, equitable
distribution, and attorney fees. A memorandum of order was filed 19
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December 2003 acknowledging that plaintiff and defendant had settled
their claims for equitable distribution, child support, alimony, post sepa-
ration support, and attorney fees. Moreover, a child custody order was
also filed on 19 December 2003 (the “first custody order”) evidencing an
agreement by plaintiff and defendant as to custody of their daughters.
By the terms of the agreement, plaintiff and defendant were awarded
joint legal custody of their daughters with defendant receiving primary
physical custody and plaintiff receiving secondary physical custody con-
sistent with the schedule set forth therein.

Additional child support orders were filed on 18 February 2004
and 18 July 2004, and plaintiff and defendant were legally divorced by
year’s end.

On 8 February 2005, defendant filed a motion to suspend plaintiff’s
visitation and to modify the first custody order. Upon further agreement
between plaintiff and defendant regarding custody of their daughters,
a child custody order was filed on 1 August 2005 (the “second custody
order”) whereby plaintiff and defendant maintained joint legal custody
and defendant maintained primary physical custody; plaintiff’s schedule
for secondary physical custody, however, was modified to account for
changed circumstances.

After the second custody order was filed, defendant filed motions on
1 June 2009 and 30 June 2009 to hold plaintiff in contempt of the support
and custody orders. Defendant’s contempt motions came on for hearing
on 30 September 2009. On 25 March 2010, the trial court filed an order
holding plaintiff in contempt of the second custody order but finding
plaintiff was not in contempt of the support order.

Defendant filed another motion seeking to hold plaintiff in contempt
of the second custody order, the return of the children, and suspension
of plaintiff’s visitation on 23 August 2010. The following day, the trial
court entered an order requiring the return of the children to defend-
ant and suspending plaintiff’s visitation. The trial court did not rule on
defendant’s motion to hold plaintiff in contempt.

Particularly relevant to this appeal, on 7 October 2009, prior to entry
of the 25 March 2010 contempt order, plaintiff filed a motion to modify
child support. Then, following the 24 August 2010 suspension of plain-
tiff’s visitation and with plaintiff’s 7 October 2009 motion to modify child
support still pending, plaintiff filed a motion to modify the prior custody
orders on 23 May 2011. In her motion, plaintiff sought primary physical
custody, child support, and costs.
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On 14 June 2011, defendant filed a motion to have plaintiff held
in contempt of the 18 July 2004 support order. On the following day,
defendant filed a response to plaintiff’s motion to modify the prior child
custody orders in which defendant denied plaintiff’s allegations that
there had been a substantial change in circumstances.

The trial court filed an order on 21 June 2011 deciding defendant’s
23 August 2010 contempt motion and holding plaintiff in contempt of the
second custody order.

On 3 August 2011, the same day plaintiff’s 23 May 2011 motion to
modify the prior custody orders and defendant’s 14 June 2011 motion
to hold plaintiff in contempt came on for hearing, plaintiff voluntarily
dismissed her 7 October 2009 motion to modify child support. A hearing
on plaintiff’s and defendant’s remaining motions was conducted in Pitt
County District Court on 3 and 4 August 2011 before the Honorable W.
Turner Stephenson, III.

The trial court filed an order denying plaintiff’s motion to modify
child custody on 13 January 2012. By the same order, the trial court
reserved its decision on “the issues of modification of child support, con-
tempt[,] and counsel fees . . . for future proceedings.” Plaintiff appealed
the denial of her motion to modify the prior custody orders.

II. Analysis

The sole issue that plaintiff raises on appeal is whether the trial
court erred in finding that there was not a substantial change in circum-
stances to warrant modification of the prior custody orders. Yet, given
that the trial court’s 13 January 2012 order denying plaintiff’s motion
to modify the prior custody orders indicates that “the issues of modifi-
cation of child support, contempt[,] and counsel fees are reserved for
future proceedings[,]” as an initial matter, we must address the interloc-
utory nature of this appeal. Because we hold this appeal interlocutory,
we do not reach the merits.

The underlying law regarding the appealability of interlocutory
orders is well established. “Generally, there is no right of immediate
appeal from interlocutory orders and judgments.” Goldston v. American
Motors Corp., 326 N.C. 723, 725, 392 S.E.2d 735, 736 (1990). “An inter-
locutory order is one made during the pendency of an action, which
does not dispose of the case, but leaves it for further action by 