NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 232

21 JANUARY 2014

4 MARCH 2014

RALEIGH
2016



CITE THIS VOLUME
232 N.C. APP.



TABLE OF CONTENTS

Judges of the Court of Appeals .......................... \%
Table of Cases Reported ............ ... . ... ... vii
Table of Cases Reported Without Published Opinions ....... viii
Opinions of the Court of Appeals ........................ 1-691
Headnote Index ......... ... .. ... .. 693

iii



This volume is printed on permanent, acid-free paper in compliance
with the North Carolina General Statutes.

iv



THE COURT OF APPEALS

OF
NORTH CAROLINA
Chief Judge
LINDA M. McGEE
Judges
WANDA G. BRYANT CHRIS DILLON
ANN MARIE CALABRIA MARK DAVIS
RICHARD A. ELMORE RICHARD D. DIETZ
LINDA STEPHENS JOHN M. TYSON

DONNA S. STROUD
ROBERT N. HUNTER, JR.
J. DOUGLAS McCULLOUGH

LUCY INMAN
VALERIE J. ZACHARY
WENDY M. ENOCHS!

Emergency Recall Judges

GERALD ARNOLD
RALPH A. WALKER

Former Chief Judges

GERALD ARNOLD
SIDNEY S. EAGLES, JR.
JOHN C. MARTIN

Former Judges

WILLIAM E. GRAHAM, JR.
JAMES H. CARSON, JR.

J. PHIL CARLTON

BURLEY B. MITCHELL. JR.
HARRY C. MARTIN

E. MAURICE BRASWELL
WILLIS P. WHICHARD
DONALD L. SMITH
CHARLES L. BECTON
ALLYSON K. DUNCAN
SARAH PARKER
ELIZABETH G. McCRODDEN
ROBERT F. ORR

SYDNOR THOMPSON

JACK COZORT

MARK D. MARTIN

JOHN B. LEWIS, JR.
CLARENCE E. HORTON, JR.
JOSEPH R. JOHN, SR.
ROBERT H. EDMUNDS, JR.

! Appointed 1 August 2016. * Retired 30 June 2015. °Retired 13 May 2016.

\%

JAMES C. FULLER
K. EDWARD GREENE

RALPH A. WALKER

HUGH B. CAMPBELL, JR.
ALBERT S. THOMAS, JR.
LORETTA COPELAND BIGGS
ALAN Z. THORNBURG
PATRICIA TIMMONS-GOODSON
ROBIN E. HUDSON

ERIC L. LEVINSON

JOHN S. ARROWOOD

JAMES A. WYNN, JR.

BARBARA A. JACKSON

CHERI BEASLEY

CRESSIE H. THIGPEN, JR.
ROBERT C. HUNTER

LISA C. BELL

SAMUEL J. ERVIN, IV
SANFORD L. STEELMAN, JR.2
MARTHA GEER3



Clerk
DANIEL M. HORNE, JR.

Assistant Clerk
SHELLEY LUCAS EDWARDS4

OFFICE OF STAFF COUNSEL

Director
Leslie Hollowell Davis

Assistant Director
David Lagos

Staff Attorneys
John L. Kelly
Bryan A. Meer
Eugene H. Soar
Nikiann Tarantino Gray
Michael W. Rodgers
Lauren M. Tierney
Justice D. Warren

ADMINISTRATIVE OFFICE OF THE COURTS
Director

Marion R. Warren

Assistant Director
David F. Hoke
OFFICE OF APPELLATE DIVISION REPORTER

H. James Hutcheson
Kimberly Woodell Sieredzki
Jennifer C. Peterson

11 January 2016.



CASES REPORTED

PaGe

Am. Oil Co., Inc. v. AAN

Real Estate, LLC............... 524
Anderson v. SeaScape at Holden

Plantation, LLC ............... 1
Bailey v. Div. of Emp’t Sec. ........ 10
Barrow v. D.A.N. Joint Venture

Props.of N.C. ................. 528
Beardv. WakeMed ............... 187
Bottsv. Tibbens . ................. 537

Charter Day Sch., Inc. v. New Hanover

Cnty. Bd. of Educ. ............. 339
CopyPro, Inc. v. Musgrove . ........ 194
Dechkovskaia v. Dechkovskaia. . . .. 350
Duncanv.Duncan................ 369

Equity Solutions of Carolinas, Inc. v. N.C.

Dep'’t of State Treasurer ........ 384
File v. Norandal USA, Inc. ......... 397
First Bank v. S&R

Grandview, LLC............... 544
Hershner v. N.C. Dep’t of Admin. ... 552
Hinson v. City of Greensboro ...... 204
Horner Int'l Co. v. McKoy ......... 559
Inte ANB. ... ... ... ... 406
In re Application of Duke

Energy Corp. ................. 573
InreCWFE ...................... 213
InrteDH. .............. ... ... 217
InrePQM. ..................... 419
InreTH. ...... ... ... ... ..... 16
Inre Thompson.................. 224
Joyce Farms, LLC v. Van Vooren

Holdings, Inc. ................. 591
Knox v. First S. Cash Advance ..... 233

LexisNexis Risk Data Mgmt., Inc. v. N.C.
Admin. Office of Courts 427

PaGe
May v. Melrose S.

Pyrotechnics, Inc. ............. 240
McMillan v. Ryan Jackson

Props,LLC ................... 35
Mt. Ulla Hist. Pres. Soc'y, Inc.

v.RowanCnty. ................ 436
Nationwide Mut. Ins. Co., Inc.

v. Integon Nat'l Ins. Co. ......... 44
Petersv. Peters .................. 444
Premier, Inc. v. Peterson. .......... 601
Respessv. Respess ............... 611
Statev.Beam .................... 56
State v. Carlton .................. 62
State v. Carpenter ................ 637
State v. Chamberlain.............. 246
Statev. Council .................. 68
Statev.Elder .................... 80
Statev. Fleig .................... 647
Statev.Goins . ................... 451
Statev.Lee ...................... 256
State v. McGrady ................. 95
Statev.McLean .................. 111
Statev. Mills. . ................... 460
Statev. Ruffin ................... 652
Statev.Sale ..................... 662
Statev. Sanders .................. 262
State v. Smathers................. 120
State v. Stepp ... ..o 132
State v. Stubbs ................... 274
State v. Sutton ................... 667
State v. Thorpe .................. 468
Statev. White . ................... 296
State v. Wilkerson ................ 482
State v. Williams ................. 152
Stephens v. Covington ............ 497
Torrence v. Nationwide

BudgetFin. ................... 306
Viking Utils. Corp., Inc. v. Onslow

Water & Sewer Auth. ........... 684



CASES REPORTED

Webb v. Wake Forest Univ. Baptist
Med. Ctr. ...,

Yeagerv. Yeager .................

PaGe

502

PaGe

Yerby v. N.C. Dep’t. of Pub. Safety/Div.
of Juv. Justice ................. 515

CASES REPORTED WITHOUT PUBLISHED OPINIONS

Baldwinv. Baldwin ...............
Barnes v. Hendrick Auto. ..........
Blanchard v. Britthaven, Inc. . ......
Blandv. Mills ....................
Blount v. Lemaire ................

Bombria v. Lowes Home Ctrs., Inc. ...

Brownstead v. Brownstead ........

Burns v. Union Cnty. Bd. of Educ. ...

Cinoman v. Univ. of N.C. ..........
Clements v. Clements .............
Currin v. Rex Healthcare, Inc. . .. ...

DeCesare v. Island Games, LLC ....
Dewitt v. Dewitt .................

Estate of Mills v. Estate of Mills . ...
Etheridge v. Levitsky .............

Foster v. Wells Fargo, N.A. ........
Hairstonv. Collins . . ..............

Hall v. N.C. Servs. Corp. ...........
Hancox v. Wingate Univ. ..........

Harris v. A-1 Builders of N.C., Inc. ...

Harrison-Floyd v. Floyd ...........

Henslee v. N.C. Dep't of Pub. Safety . . .

Higginsv.Jordan .................

Inre 109 Kinsale Land Tr. .........
InreAB. ......... .. .. .. .. ...
Inre AG. ...... ... ... ... ...
Inre AP ....... ... ... .. ...
InreBW. .......................
InreCBJ. ........ .. ... ... ...
InreCEC. .....................

690
336
521

336
521

521
184

690

Pace

InreCLD....................... 336
InreD.DD. ..................... 184
InreD.ES. ...... . ... .. ... 522
InreEEL. ...................... 521
InreHRA. ..................... 336
InreJ.C............ il 184
InreJGL. ...................... 521
InreKR. ......... ... ... 337
InreLT ............ . .. 521
InreM.C. ......... ... it 521
Inre MIJ. ...... ... .. .. ... 337
InreMcLean .................... 521
Inre TMM. ..................... 521
Inre: NK .............. ... 337
Inglev.Ingle..................... 337
J.T. Russell & Sons, Inc. v. Silver Birch

Pond, LLC .................... 522
Lassiter v. Town of Selma ......... 522
Livingston v. Bakewell ............ 337
Lloydv. Coffey ................... 184
Moorev. Moore .................. 522
Nat’l Enters. Inc. v. Hughes ........ 337
Naylor Concrete Constr. Co., Inc.

v. Mid-Continent Cas. Co. ....... 184
Ne. Raleigh Charter Acad., Inc. v. Wake

Cnty. Bd. of Educ. ............. 522
Oraefov.Pounds ................. 337
Patterson v. Univ. Ford, Inc. ....... 690
Petri v. Bank of Am., N.A. ......... 337
Podrebarac v. Podrebarac ......... 522

viii



CASES REPORTED WITHOUT PUBLISHED OPINIONS

PaGe

Reeger Builders, Inc. v. J.C. Demo Ins.

Grp,Inc. ....... ... ... 690
Scottv. Murray .................. 337
Simmons v. Fayetteville State Univ. ... 184
Sossamon v. Granville-Vance Dist.

HealthDept .................. 522
Spencerv. Spencer ............... 184
State v. Alexander ................ 522
Statev. Allen .................... 522
State v. Armstrong ............... 337
Statev.Bandy ................... 522
State v. Barnhill .................. 690
State v. Bridges .................. 184
Statev. Brock ................ ... 184
Statev. Bullard .................. 337
Statev.Davis .................... 185
Statev.Davis ................. ... 337
Statev. Fennell .................. 690
Statev. Frazier................... 522
Statev.Gudac ................... 522
Statev.Hall ..................... 522
Statev.Haqq .................... 690
Statev.Harrell . .................. 185
State v. Henderson ............... 523
State v. Herrera .................. 337
Statev.Hines .................... 185
Statev.Hudson .................. 337
State v.Jackson .................. 185
State v. Jefferson . ................ 690
State v.Johnson ................. 337
State v.Johnson ................. 185
Statev.Jones ............. ... . ... 523
State v. Kapfhamer ............... 338
Statev.Kay ..................... 185
State v. Killette .................. 690
Statev. Kiser .................... 185
State v. Knotts ................... 185

State v. Layseca
State v. Leath
State v. Limani
State v. Lipford
State v. Long
State v. Lukoskie
State v. Mahoney
State v. Martin
State v. McCombs
State v. McGarva

State v. McLean
State v. Minton
State v. Nieto

State v. Oaks

State v. Ponos
State v. Pugh

State v. Rayfield
State v. Ricks
State v. Sanford
State v. Smith

State v. Spivey
State v. Stocks

State v. Strange
State v. Tucker
State v. Vazquez
State v. Watlington
State v. Watlington
State v. Willis
State v. Wilson
State v. Woodruff
State v. Wynn

Thompson v. Conti

Wood v. Nunnery
Wurtz v. Wurtz

ix

Venable v. Lowes Home Ctrs., Inc. . ..






CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OoFr

NorTH CAROLINA
AT
RALEIGH

JOHN WILTON ANDERSON, SR., TrusTEE FOR THE JOHN WILTON ANDERSON, SR.
REVOCABLE TRUST Darep May 1990; ROBERT D. ANDERSON anp wire, PATRICIA
A. ANDERSON; AL ARTALE anp wirg, DEBBIE ARTALE; BALD EAGLE VENTURES,
LLC, A DELAWARE LIMITED LIABILITY COMPANY; ROBERT W. BARBOUR anp wire, KATHERINE
G. BARBOUR; DOUGLAS R. BARR anp wire, KAREN W. BARR; DANIEL T. BARTELL
AND WIFE, BARBARA J. BARTELL; MITCHELL W. BECKER; GEORGE D. BEECHAM
AND WIFE, JACQUELINE J. BEECHAM; KAREN H. BEIGER; GARY E. BLAIR AND WIFE,
KATHLEEN P. BLAIR; ANN M. BOILEAU anp nussannp, PAUL BOILEAU; GERARD C.
BRADLEY anp wirg, SUSAN M. BRADLEY; ROBERT WILLIAM BRICKER AND WIFE,
PATRICIA ANNE BRICKER; TOBY J. BRONSTEIN; JAMES W. BURNS AND WIFE,
CAROL J. BURNS; JOHN T. BUTLER; JOSEPH R. CAPKA anp wirg, SUSAN J.
CAPKA.; JOSEPH S. CAPOBIANCO anp wire, BARBARA K. CAPOBIANCO; ISAAC H.
CHAPPELL anp JEAN M. HANEY as Co-TrustEEs oF THE ISAAC H. CHAPPELL TRUST
DATED OcTOBER 10, 2000; KENNETH A. CLAGETT anp wire, MARY ELLEN CLAGETT;
EDWARD EARL CLAY anp wire, CHARLENE HOUGH CLAY; GARY E. COLEMAN
AnD wire, HOLLY H. COLEMAN; WALTER N. COLEY anp wire, CARROLL M. COLEY;
HARRY W. CONE anp wire, ELENORE W. CONE; MAURICE C. CONNOLLY AND WIFE,
MADELINE S. CONNOLLY; JERRY W. CRIDER anp wire, BELINDA W. CRIDER,;
RICHARD S. CROMLISH, JR. anp wire, SANDRA K. CROMLISH; LAURA DEATKINE
AND HUSBAND, MICHAEL J. WARMACK; NORVELL B. DEATKINE axp wirg, THERESA M.
DEATKINE; ROBERT E. DEMERS anp wirg, DONNA L. FOOTE; JAN S. DENEROFF
AND KAREN GILL DENEROFF, as Co-TrusteEs oF THE DENEROFF FAMILY TRUST
DATED NOVEMBER 2, 2006; PAUL A. DENETT anp wirg, LUCY Q. DENETT; JEROME
V. DIEKEMPER anp wire, KAREN M. DIEKEMPER; MARK W. DORSET AND WIFE,
DEBORAH M. DORSET; MICHAEL R. DUPRE, SR. anp wire, MOLLY H. DUPRE;
DONALD D. EDWARDS anxp BETTY M. EDWARDS as TrusteES OF THE EDWARDS
FAMILY TRUST parep DecemBer 21, 1992; TROY D. ELLINGTON anp wirg, BETTY S.
ELLINGTON; PETER W. FASTNACHT anp wire, CAROLE ANN FASTNACHT; RICK
D. FAUTEUX anp wirg, BRENDA S. FAUTEUX; WILLIAM H. FOERTSCH AND WIFE,
PAMELA G. FOERTSCH; LOUIS J. FRATTO, JR. anp wirg, EILEEN M. FRATTO;
ROBERT A. FUNK anp wirg, BEATRIZ B. FUNK; ROBERT A. MINK anp wire, BEATRIZ
B. FUNK, as TrusteEs OF THE FUNK LIVING TRUST patep MarcH 22, 1999; JOLANTA T.
GAL; JOSEPH GARBARINO anp wirg, BETTY GARBARINO; ROBERT J. GETTTNGS
AND WIFE, KATHERINE ANNE GETTINGS; TIM GIBBLE anp wire, SUSAN GIBBLE;
ROCKLIN E. GMEINER, JR. anxD MARSHA A. GMEINER, Trustees UNDER THE GMEINER
FAMILY TRUST, patep Avcust 21, 2008; HARRY J. GRAHAM anp wire, MARYANNE S.

1



IN THE COURT OF APPEALS

ANDERSON v. SEASCAPE AT HOLDEN PLANTATION, LLC
[232 N.C. App. 1 (2014)]

GRAHAM; RICHARD A. GRANO anp wire, ANGELA M. GRANO; RODNEY LAVERNE
GROW anp wirg, JO ELAINE GROW; RONALD E. GUAY anp wirg, DORIS M. GUAY;
LEON J. HARRISON anp wirg, MARGARET A. HARRISON; GLEN A. HATZAI
AND WIFE, BARBARA A. HATZAI;, KJELL HESTVEDT anxp wire, ANNE T. HESTVEDT;
LARRY H. HITES anp wirg, KARI F. HITES; DENNIS E. HOFFACKER anp SUE E.
HOFFACKER as TrusteEs oF THE SUE E. HOFFACKER REVOCABLE LIVING TRUST
DATED FEBRUARY 9, 1998; JOHN E. HOWARD anp wirg, MARYE C. HOWARD; JAMES
S. HUTCHISON anp wire, PAMELA E. HUTCHISON; CHARLES L. INGRAM AND WIFE,
RHONDA M. INGRAM; THOMAS M. INMAN anp wirg, DIANE M. INMAN; WILLIAM R.
JONAS anp wirg, DIAN M. JONAS; MICHAEL G. KIDD anp wirg, VIRGINIA G. KIDD;
H. WILLIAM KUCHLER anp wirg, PATRICIA A. KUCHLER; SCOTT C. LEE AND WIFE,
CYNTHIA A. LEE; PETER J. LEWIS anp wirg, JANET L. LEWIS; JAMES R. LITTLE
AND WIFE, BONITA S. LITTLE; PATRICK M. LOONAM anp wire, PATRICIA E. LOONAM,;
DONALD G. LUFF axp wirg, JUDITH A. LUFF; MARK E. MAINARDI axo FRANCES
B. MAINARDI, as TrusteEs oF THE MAINARDI LIVING TRUST pATED JANUARY 23, 1997;
ANTHONY MARGLIANO anp wirg, ERIN MARGLIANO; JOSEPH E. MCDERMOTT
AND WIFE, MARY M. MCDERMOTT; JOHN 0. MCELROY anp wire, KETHLEEN
A. MCELROY; GEORGE J. MCQUILLEN anp wire, BARBARA J. MCQUILLEN;
STEVEN J. MEADOW anp BRENDA K. MEADOW, TrUSTEES OF THE MEADOW
REVOCABLE TRUST pateDp January 12, 2010; GEORGE EDWARD MERTENS, I1I
AND WIFE, NANCY MERTENS; MICHAEL A. MICKIEWICZ, Trustet or THE MICHAEL
A. MICKIEWICZ TRUST partep ApriL 21, 2011; JACQUELINE A. MICKIEWICZ,
TrusteE OF THE JACQUELINE A. MICKIEWICZ TRUST patep ArriL 21, 2011; TERRY
LEE MILLER anp wirg, JOAN C. MILLER; TERRY STEPHEN MOLNAR; MARIAN
E. CARLUCCI; MICHAEL R. MONETTI anp wirg, IRENE A. MONETTI; MIMA S.
NEDELCOVYCH anp wire, SALLY NEDELCOVYCH; WILLIAM W. NIGHTINGALE
AND WIFE, BONNIE NIGHTINGALE; KEITH OKOLICHANY anp wirg, LINDA A.
OKOLICHANY; RICHARD L. PASTORIUS anp wirg, BONNIE L. PASTORIUS; JOHN J.
PATRONE anp wirg, LINDA D. PATRONE; LOUIS M. PACELLI anxp wire, MARLEEN S.
PACELLI; LAURENCE F. PIAZZA anp wirE, CHERYL ANN PIAZZA; JACK L. RAIDIGER
AND WiFg, JUDY K. RAIDIGER; FRANK RINALDI anp wire, ROSEMARIE RINALDI;
TIMOTHY T. ROSEBERRY anp wire, SUZANNE ROSEBERRY; EILEEN ROSENFELD
AND ROBERT W. ROSENFELD, as Trustegs UNDER THE EILEEN ROSENFELD LIVING
TRUST parep Auvcust 9, 2000; GEORGE M. SAVELL anp wire, MARIA VIOLET SAVELL;
DENNIS J. SCHARF anp wire, CHERYL H. SCHARF; FRANCIS G. SCHAROUN AND WIFE,
DEBORAH M. SCHAROUN; ROBERT L. SCHORR; JOHN FRANCIS SEELY AND WIFE,
JANET CAVE SEELY; ERNEST J. SEWELL anp wire, ROWENA P. SEWELL; WILLIAM
M. SHOOK anp wirg, SUSAN M. SHOOK; CRAIG A. SKAJA axp wire, CHRISTINE C.
SKAJA; CHARLES M. SMITH anp wirg, LOIS S. SMITH; HELGA SMITH; THOMAS
W. SMITH anp wire, MARTHA B. SMITH; ALAN H. SPIRO anp wirg, RHONDA B.
SPIRO; KENNETH STEEPLES anp wirg, EILEEN P. STEEPLES; RICHARD L.
STEINBERG anp wirg, BARBARA J. STEINBERG; THOMAS STURGILL AND WIFE,
LINDA STURGILL; SCOTT SULLIVAN anp wire, LORETTA F. SULLIVAN; JOHN M.
SWOBODA as TrusteE oF THE JOHN M. SWOBODA REVOCABLE LIVING TRUST
DATED NoVEMBER 29, 2002; CAROL L. SWOBODA as TrustEE oF THE CAROL L. SWOBODA
REVOCABLE LIVING TRUST patep OctoBir 28, 2002; ROBERT C. THERRIEN AND WIFE,
JANE A. THERRIEN; HARVEY L. THOMPSON anp wirg, ROSALYN THOMPSON;
PAULINE TOMPKINS; DERRAIL TURNER anp wirg, PANSEY TURNER; WILLIAM
E. WILKINSON anp wirg, BETTY R. WILKINSON; JAMES M. WILLIAMS AND WIFE,
PATRICIA E. WILLIAMS; THOMAS P. WOLFE anp wirg, JULIA T. WOLFE; JAMES J.
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ANDERSON v. SEASCAPE AT HOLDEN PLANTATION, LLC
[232 N.C. App. 1 (2014)]

YORIO anp wire, DEBORAH L. YORIO; JOSEPH ZALMAN anp wirg, VALERIE ZALMAN;
EUGENE E. ZIELINSKI anp wire, REBECCA R. ZIELINSKI, PLAINTIFFS
V.
SEASCAPE AT HOLDEN PLANTATION, LLC,

A NORTH CAROLINA LIMITED LIABILITY COMPANY, F/K/A SEASCAPE AT HOLDEN PLANTATION,
INC.; THE COASTAL COMPANIES, LLC, A NorRTH CAROLINA LIMITED LIABILITY COMPANY, D/B/A
MARK SAUNDERS LUXURY HOMES; EASTERN CAROLINAS’ CONSTRUCTION
& DEVELOPMENT LLC, A NorTH CAROLINA LIMITED LIABILITY COMPANY, F/k/A EASTERN
CAROLINAS’ CONSTRUCTION & DEVELOPMENT CORPORATION; COASTAL
CONSTRUCTION OF EASTERN NC, LLC, A NorTH CAROLINA LIMITED LIABILITY COMPANY, F/K/A
COASTAL DEVELOPMENT & REALTY BUILDER, INC.; MAS PROPERTIES, LLC,

A NortH CAROLINA LIMITED LIABILITY COMPANY; MARK A. SAUNDERS, CAPE FEAR
ENGINEERING, INC., A NortH CAROLINA CORPORATION; EXECUTIVE BOARD OF
SEASCAPE AT HOLDEN PLANTATION PROPERTY OWNERS ASSOCIATION, INC.;
ERIC JOHNSON; CURT BOLDEN; HELEN STEAD; TONY BRADFORD CHEERS;
CARROLL LIPSCOMBE; SEAN D. SCANLON; DANIEL H. WEEKS; RICHARD GENOVA;
SUSAN LAWING; DEAN SATRAPE; GRACE WRIGLEY; BRUNSWICK COUNTY;
BRUNSWICK COUNTY INSPECTION DEPARTMENT; ELMER DELANEY AYCOCK;
HAROLD DOUGLAS MORRISON; ANTHONY SION WICKER;

DAVID MEACHAM STANLEY, DEFENDANTS

No. COA13-799
Filed 21 January 2014

1. Appeal and Error—interlocutory orders and appeals—denial
of motion to intervene—substantial right
Although intervenor SeaScape Property Owners’ Association,
Inc. appealed from an interlocutory order that denied its motion
to intervene, it affected a substantial right and was immedi-
ately appealable.

2. Appeal and Error—motion to dismiss appeal—subject matter
jurisdiction—stipulation
Plaintiffs’ motion to dismiss the appeal for lack of subject matter
jurisdiction on the basis that intervenor SeaScape Property Owners’
Association, Inc. lacked authority, and therefore standing, to pursue
the appeal was denied. The parties stipulated that the trial court had
subject matter jurisdiction over the present action.

3. Parties—motion to intervene—necessary party
The trial court erred by denying SeaScape Property Owners’
Association, Inc.’s (POA) motion to intervene because it had a right
to intervene under N.C.G.S. § 1A-1, Rule 24 (a)(2). To the extent that
plaintiffs’ claims were derivative, the POA was a necessary party
because the derivative claims were brought in its name.
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ANDERSON v. SEASCAPE AT HOLDEN PLANTATION, LLC
[232 N.C. App. 1 (2014)]

Appeal by Intervenor SeaScape at Holden Plantation Property
Owners Association, Inc. from Order entered 24 January 2013 by Judge
Thomas H. Lock in Superior Court, Brunswick County. Heard in the
Court of Appeals 19 November 2013.

Whitfield Bryson & Mason, LLP, by Daniel K. Bryson, for
plaintiffs-appellees.

Young Moore and Henderson, PA., by Robert C. deRosset, and
Graebe Hanna & Sullivan, PLLC, by Christopher T. Graebe, for
defendants Mark A. Saunders and MAS Properties, LLC.

Hamlet & Associates, PLLC, by H. Mark Hamlet, for Coastal
Construction of Eastern NC, LLC.

Wall Templeton & Haldrup, PA, by Mark Langdon, for Seascape
at Holden Plantation LLC, The Coastal Companies LLC, Eastern
Carolinas Construction and Development LLC.

Cranfill Sumner & Hartzog, LLP, by Patrick Mincey, for Cape Fear
Engineering, Inc.

Teague Campbell Dennis & Gorham, LLP, by Henry W. Gorham,
JSor Elmer Delany Aycock, Harold Douglas Morrison, Anthony Sion
Wicker, and David Meacham Stanley.

Chestnutt, Clemmons & Peacock, PA., by Gary H. Clemmons, for
defendants Eric Johnson, Curt Bolden, Tony Bradford Cheers,
Carroll Lipscombe, Grace Wrigley, Helen Stead, Susan Lawing,
Dan Weeks, Richard Genova, Dean Satrape, Sean D. Scanlon, and
The Executive Board of Seascape at Holden Plantation Property
Owners Association, Inc.

Ward and Smith, PA., by Ryal W. Tayloe and Allen N. Trask, III,
for Intervenor-Appellant Seascape at Holden Plantation Property
Owners Association, Inc.

STROUD, Judge.

The SeaScape at Holden Plantation Property Owners Association,
Inc. appeals from an order entered 24 January 2013 denying its motion
to intervene. We reverse and remand.
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ANDERSON v. SEASCAPE AT HOLDEN PLANTATION, LLC
[232 N.C. App. 1 (2014)]

I. Background

This action concerns a planned community in Brunswick County
called SeaScape at Holden Plantation (“SeaScape Community”). The
SeaScape Community was developed by SeaScape at Holden Plantation,
LLC (“SeaScape LLC”), and its member-manager, Mark Saunders, both
defendants here. Plaintiffs claim that the SeaScape Community “derives
much of its value from the substantial common elements available
for the owners’ use, including a marina, a clubhouse, and ponds and
natural areas throughout the property.” Plaintiffs’ claims arise from
the construction of some of these common areas, including a marina
and two ponds as well as the “failure to construct promised amenities,
including without limitation, tennis courts, walking and biking trails,
harbormaster house, intracoastal pier with gazebo, and observation
towers” and failure to properly construct and maintain roadways and
drainage. The developer had some of these common areas constructed
and then conveyed them to the SeaScape Property Owners’ Association,
Inc. (POA), a non-profit corporation. Plaintiffs are property owners
within the SeaScape Community and members of the POA. Under the
POA’s articles of incorporation, the developer has the unilateral authority
to appoint and remove members of the POA Board of Directors.

On 5 October 2012, plaintiffs filed a verified complaint, motion for
temporary restraining order, and motion for preliminary injunction. This
initial complaint listed the POA as a defendant. The complaint alleged
that two of the common ponds, the marina, and some of the roads had
various construction defects resulting in excessive repair costs and dim-
inution of property value, among other damages. Plaintiffs have alleged
that the common areas at issue were defectively constructed by several
LLCs operated by Mr. Saunders.

The complaint raised claims for breach of contract, breach of implied
warranties, unfair and deceptive business practices, and constructive
fraud against SeaScape LLC and the construction LLCs allegedly oper-
ated by Mr. Saunders, as well as piercing the corporate veil to impose
liability on Mr. Saunders individually. Plaintiffs also alleged breach of
fiduciary duty, negligence, unfair and deceptive business practices
against Mr. Saunders individually. The complaint also raised negligence
and breach of contract claims against Cape Fear Engineering, Inc. for its
designs of several common elements. Plaintiffs further claimed that the
POA Board of Directors and the individual board members had breached
their fiduciary duties to plaintiffs and engaged in a civil conspiracy with
the developer. Finally, plaintiffs claimed that Brunswick County and
several individual inspectors were negligent in their inspections, had
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engaged in a civil conspiracy with the developer, and acted in a manner
that constituted unfair and deceptive business practices.

Before the POA filed an answer, plaintiffs filed an amended
complaint on 26 October 2012, which included essentially the same
claims but did not include the POA as a defendant. On 27 November
2012, the POA filed a motion to intervene “as a party Plaintiff.” It claimed
that it was the owner of the property that plaintiffs have alleged was
defectively constructed. It contended that some of the interests asserted
by plaintiffs were actually interests owned by the POA. It attached a
draft complaint, largely copying plaintiffs’ claims against the developer,
the construction companies, Cape Fear, and the Brunswick County
defendants. The superior court denied the POA’'s motion to intervene by
order entered 24 January 2013. The POA filed written notice of appeal to
this Court on 13 February 2013.

II. Appellate Jurisdiction

[1] We must first address the issue of appellate jurisdiction. We con-
clude that the appeal is interlocutory, but that the appealed order affects
a substantial right and is therefore immediately appealable. Further,
we deny plaintiffs’ motion to dismiss the appeal for lack of subject
matter jurisdiction.

The trial court’s order denying the POA's motion to intervene is
interlocutory, as it does not dispose of the entire case. See High Rock
Lake Partners, LLC v. North Carolina Dept. of Transp., 204 N.C. App.
55, 60, 693 S.E.2d 361, 366 (“An interlocutory order is one made during
the pendency of an action which does not dispose of the case, but leaves
it for further action by the trial court in order to settle and determine the
entire controversy.” (citation, quotation marks, and ellipses omitted)),
disc. rev. denied, 364 N.C. 325, 700 S.E.2d 753 (2010). “Normally, inter-
locutory orders are not immediately appealable.” Highland Paving Co.,
LLC v. First Bank, ___ N.C. App. __, , 742 S.E.2d 287, 290 (2013)
(citation omitted). Nevertheless,

an interlocutory order may be immediately appealed (1)
if the order is final as to some but not all of the claims or
parties and the trial court certifies there is no just reason
to delay the appeal pursuant to N.C. R. Civ. P. 54(b) or (2)
if the trial court’s decision deprives the appellant of a sub-
stantial right which would be lost absent immediate review.

Stinchcomb v. Presbyterian Medical Care Corp., 211 N.C. App. 556, 560,
710 S.E.2d 320, 323, disc. rev. denied, 365 N.C. 338, 717 S.E.2d 376 (2011).



IN THE COURT OF APPEALS 7

ANDERSON v. SEASCAPE AT HOLDEN PLANTATION, LLC
[232 N.C. App. 1 (2014)]

The POA argues that the trial court’s denial of its motion to intervene
affects a substantial right. “Whether a party may appeal an interlocutory
order pursuant to the substantial right exception is determined by a
two-step test. The right itself must be substantial and the deprivation
of that substantial right must potentially work injury to [appellant] if
not corrected before appeal from final judgment.” Wood v. McDonald’s
Corp., 166 N.C. App. 48, 55, 603 S.E.2d 539, 544 (2004) (citations,
quotation marks, and brackets omitted).

Under the facts presented here, we conclude that the trial court’s
order affects a substantial right of the POA. Cf. United Services Auto.
Ass’n v. Simpson, 126 N.C. App. 393, 395, 485 S.E.2d 337, 339 (conclud-
ing that an order denying the appellants’ motion to intervene affected a
substantial right), disc. rev. denied, 347 N.C. 141, 492 S.E.2d 37 (1997);
Alford v. Dawvis, 131 N.C. App. 214, 216, 505 S.E.2d 917, 919 (1998) (con-
cluding that the denial of a motion to intervene affected a substantial
right). This action concerns property owned by the POA. To the extent
that the parties contend that there are derivative claims at issue, they
were derivative of rights possessed by the POA. Unless it is brought into
the action, the POA would lose its ability to challenge plaintiffs’ stand-
ing to bring an action on its behalf, which is a major issue in contention
here. See Swenson v. Thibaut, 39 N.C. App. 77, 100, 250 S.E.2d 279, 294
(1978) (observing that “certain defenses which are properly asserted
before trial on the merits of the action are peculiar to the corporation
alone, and may be properly raised only by the nominal defendant who,
for purposes of those matters, ceases to be a nominal defendant and
becomes an actual party defendant.”), app. dismissed and disc. rev.
denied, 296 N.C. 740, 740, 254 S.E.2d 181, 181-83 (1979). We conclude
that the order denying the POA’s motion to intervene affects a substan-
tial right and is immediately appealable.

[2] Plaintiffs have also filed a motion to dismiss the appeal for lack of
subject matter jurisdiction on the basis that the POA lacks authority, and
therefore standing, to pursue the appeal. This argument is misplaced.
The only action currently pending and the action into which the POA
moved to intervene is that filed by plaintiffs. The parties stipulated that
the trial court had subject matter jurisdiction over the present action—
the action filed by plaintiffs—and we see no reason to conclude other-
wise. Therefore, we deny plaintiffs’ motion to dismiss the appeal.

III. Motion to Intervene

[3]1 The POA argues that the trial court erred in denying its motion to
intervene because it had a right to intervene under N.C. Gen. Stat. § 1A-1,
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Rule 24(a) (2011), and, alternatively, the trial court abused its discretion
in denying the POA’s motion to intervene permissively under Rule 24(b).
We hold that the POA had a right to intervene as a necessary party under
Rule 24(a)(2). Because we conclude that the POA has a right to inter-
vene under Rule 24 (a)(2), we do not address the issue of a statutory
right to intervene or permissive intervention.

A. Standard of Review

“We review de novo the trial court’s decision denying intervention
under Rule 24(a)(2).” Charles Schwab & Co., Inc. v. McEntee, ___ N.C.
App. ___,__,739S.E.2d 863, 867 (2013) (citation omitted). “Under a de
novo review, [this] [C]ourt considers the matter anew and freely substi-
tutes its own judgment for that of the trial court.” Johns v. Welker, ___

N.C. App. , , 744 S.E.2d 486, 488 (2013) (citation, quotation marks,
and brackets omitted).
B. Analysis

“Rule 24 of the North Carolina Rules of Civil Procedure determines
when a third party may intervene as of right or permissively.” Virmani
v. Presbyterian Health Services Corp., 350 N.C. 449, 458, 515 S.E.2d 675,
682 (1999), cert. denied, 529 U.S. 1033, 146 L.Ed. 2d 337 (2000). Under
Rule 24, a person has a right to intervene in two circumstances:

(1) When a statute confers an unconditional right to
intervene; or (2) When the applicant claims an interest
relating to the property or transaction which is the subject
of the action and he is so situated that the disposition of
the action may as a practical matter impair or impede
his ability to protect that interest, unless the applicant’s
interest is adequately represented by existing parties.

N.C. Gen. Stat. § 1A-1, Rule 24(a) (2011).

“The prospective intervenor seeking such intervention as a matter
of right under Rule 24(a)(2) must show that (1) it has a direct and
immediate interest relating to the property or transaction, (2) denying
intervention would result in a practical impairment of the protection of
that interest, and (3) there is inadequate representation of that interest
by existing parties.” Virmani, 350 N.C. at 459, 515 S.E.2d at 683.

When a complete determination of the controversy cannot
be made without the presence of a party, the court must
cause it to be brought in because such party is a necessary
party and has an absolute right to intervene in a pending
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action. Hence, refusal to permit a necessary party to inter-
vene is error.

Strickland v. Hughes, 273 N.C. 481, 485, 160 S.E.2d 313, 316 (1968)
(emphasis added). Our Supreme Court held under the prior N.C. Gen.
Stat. § 1-73 that a trial court erred in denying the owner of property at
issue, a necessary party, the opportunity to participate. Griffin & Vose
v. Non-Metallic Minerals Corp., 225 N.C. 434, 436, 35 S.E.2d 247, 249
(1945).1 Moreover, to the extent that plaintiffs’ claims are derivative, the
POA is a necessary party because the derivative claims are brought in
its name. Swenson, 39 N.C. App. at 98, 250 S.E.2d at 293.

“A necessary party is one who is so vitally interested in the contro-
versy that a valid judgment cannot be rendered in the action completely
and finally determining the controversy without his presence.” Moore
Printing, Inc. v. Automated Print Solutions, LLC, N.C. App. __,
__, 718 S.E.2d 167, 172 (2011). The POA is the owner of the property
that plaintiffs have alleged was defectively constructed and is in need
of repair. Plaintiffs have specifically requested an injunction prohibit-
ing the POA from expending its funds to repair the marina, as plaintiffs
assert that the other defendants should be held responsible for these
expenses. Plaintiffs assert that several of their claims are derivative
claims brought on behalf of the POA. No valid judgment can be entered
without the participation of the POA. See Karner v. Roy White Flowers,
Inc., 351 N.C. 433, 440, 527 S.E.2d 40, 44 (2000) (concluding that “[a]n
adjudication that extinguishes property rights without giving the prop-
erty owner an opportunity to be heard cannot yield a “valid judgment.”);
Swenson, 39 N.C. App. at 98, 250 S.E.2d at 293. Therefore, regardless
of whether plaintiffs’ claims are derivative or individual, valid or inad-
equate, as a necessary party, the POA has a right to intervene under Rule
24. See Virmani, 350 N.C. at 459, 515 S.E.2d at 683; Strickland, 273 N.C.
at 485, 160 S.E.2d at 316; Swenson, 39 N.C. App. at 98, 250 S.E.2d at 293.

We also note that the parties all seem to assume in their briefs that
the plaintiffs’ claims at issue are derivative claims brought on behalf of
the POA. The only issue which the trial court has ruled upon and which
is raised by this appeal is the POA’s right to intervene, and we have
addressed only that issue. We express no opinion on the legal sufficiency

1. Both of these cases were decided before the Rules of Civil Procedure came into
effect. However, our Supreme Court has noted that “[t]he rules of intervention as set out
in N.C.G.S. § 1A-1 make no substantive change in the rules as previously set out in N.C.G.S.
§ 1-73.” River Birch Associates v. City of Raleigh, 326 N.C. 100, 128 n.10, 388 S.E.2d 538,
554 n.10 (1990).
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of plaintiff’s claims or of the POA's complaint, the assertion that the
claims are actually derivative and pled as such, or the POA’s argument
that derivative claims were not properly brought. These other legal
issues and the proper role of the POA in the action may be addressed
by the trial court on remand if and when they are raised by the parties.

IV. Conclusion

For the foregoing reasons, we hold that the POA is entitled to inter-
vene as a matter of right under Rule 24. Therefore, we reverse the trial
court’s order denying the POA’s motion to intervene and remand for fur-
ther proceedings.

REVERSED and REMANDED.
Judges McGEE and BRYANT concur.

CYNTHIA A. BAILEY, PETITIONER
.
DIVISION OF EMPLOYMENT SECURITY, NORTH CAROLINA DEPARTMENT
OF COMMERCE, RESPONDENT

No. COA13-452
Filed 21 January 2014

Administrative Law—adoption of agency findings—but not
conclusions
The trial court erred by reversing the decision of the Employment
Security Division of the Department of Commerce (DOC) where it
had adopted all of DOC'’s findings, which as a matter of law sup-
ported DOC’s ruling that petitioner had engaged in misconduct.

Appeal by respondent from order entered 14 January 2013 by Judge
C. Philip Ginn in Buncombe County Superior Court. Heard in the Court
of Appeals 26 September 2013.

Adams Hendon Carson Crow & Saenger, PA., by John C. Hunter,
JSor petitioner-appellee.

North Carolina Department of Commerce, Division of Employment
Security, by Timothy M. Melton, for respondent-appellant.
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STEELMAN, Judge.

Where the trial court adopted all of the findings of fact made by
DOC, which as a matter of law supported DOC’s ruling that petitioner
engaged in misconduct, the trial court erred in reversing the decision
of DOC.

1. Factual and Procedural Background

Cynthia A. Bailey (plaintiff) was employed by Pro Temps Medical
Staffing (Pro Temps). On 11 December 2011, plaintiff’s employment with
Pro Temps was terminated. On 1 January 2012, plaintiff filed a claim
for unemployment benefits. An Adjudicator found that plaintiff was
assigned to monitor a patient who was on suicide watch; that plaintiff
was found sleeping on the job; and that plaintiff was discharged due to
this misconduct and was disqualified from receiving unemployment ben-
efits. On 2 April 2012, plaintiff appealed pro se to the Appeals Referee.

On 1 May 2012, the Appeals Referee heard the appeal. The Appeals
Referee affirmed the Adjudicator’s determination, and held that plaintiff
was discharged due to misconduct, and therefore was disqualified from
receiving unemployment benefits. The Appeals Referee further found
that while plaintiff was sleeping, the suicide-watch patient had been
wandering the halls of the hospital. On 31 May 2012, plaintiff appealed
pro se to the North Carolina Department of Commerce, Division of
Employment Security (DOC).

On 26 September 2012, DOC adopted the facts found by the Appeals
Referee, concluded that the Appeals Referee correctly applied the law,
and affirmed the decision that plaintiff was disqualified from receiving
unemployment benefits. On 26 October 2012, plaintiff filed a petition for
judicial review to the Superior Court of Buncombe County.

On 15 January 2013, the trial court entered its order on judicial
review, and held that plaintiff was not disqualified to receive unemploy-
ment benefits.

DOC appeals.
II. Standard of Review

“In cases appealed from administrative tribunals, we review ques-
tions of law de novo and questions of fact under the whole record test.”
Diaz v. Div. of Soc. Servs., 360 N.C. 384, 386, 628 S.E.2d 1, 2 (2006).
A determination that an employee has engaged in misconduct under
N.C. Gen. Stat. §§ 96-14 and 96-15 is a conclusion of law. See e.g. Williams
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v. Burlington Indus., Inc., 318 N.C. 441, 456, 349 S.E.2d 842, 851 (1986)
(referring to “the referee’s conclusion that petitioner was discharged
for misconduct”).

[I]n cases appealed from an administrative tribunal under
[Article 3 of North Carolina’s Administrative Procedure
Act], it is well settled that the trial court’s erroneous appli-
cation of the standard of review does not automatically
necessitate remand, provided the appellate court can
reasonably determine from the record whether the peti-
tioner’s asserted grounds for challenging the agency’s final
decision warrant reversal or modification of that decision
under the applicable provisions of N.C.G.S. § 150B-51(b).

N.C. Dep’t of Env't & Natural Res. v. Carroll, 3568 N.C. 649, 665, 599
S.E.2d 888, 898 (2004).

When the issue on appeal is whether a state agency erred
in interpreting a statutory term, an appellate court may
freely substitute its judgment for that of the agency and
employ de novo review. Although the interpretation of a
statute by an agency created to administer that statute
is traditionally accorded some deference by appellate
courts, those interpretations are not binding. The weight
of such [an interpretation] in a particular case will depend
upon the thoroughness evident in its consideration, the
validity of its reasoning, its consistency with earlier and
later pronouncements, and all those factors which give it
power to persuade, if lacking power to control.

N.C. Sav. & Loan League v. N.C. Credit Union Comm™n, 302 N.C. 458,
465-66, 276 S.E.2d 404, 410 (1981) (citations and quotations omitted).

III. Trial Court’s Standard of Review

In its first argument, DOC contends that the trial court disregarded
the standard of review set out in N.C. Gen. Stat. § 96-15(i). We agree.

N.C. Gen. Stat. § 96-15, concerning the procedure as to claims for
unemployment benefits, provides that, in any judicial review of a deci-
sion by DOC:

the findings of fact by the Division, if there is any compe-
tent evidence to support them and in the absence of fraud,
shall be conclusive, and the jurisdiction of the court shall
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be confined to questions of law. Such actions and the ques-
tions so certified shall be heard in a summary manner and
shall be given precedence over all civil cases.

N.C. Gen. Stat. § 96-15(i) (2013).
In the instant case, the Appeals Referee found that:

3. According to the employer’s policies and procedures,
of which the claimant knew or should have known, if an
employee is found to be asleep or giving off the appear-
ance of sleep while he/she is supposed to be performing
job duties, then said employee may be subjected to an
immediate discharge from employment.

4. On the claimant’s final day of employment, she [claim-
ant] was found asleep in a patient’s room. The claimant
was supposed to be providing sitter duties for said patient.

5. The above-mentioned patient was on “suicide watch”
and left the room while the claimant was asleep.

6. A nurse woke up the claimant and informed her [claim-
ant] that the patient she was to be watching over was out-
side of his room at the nurses’ station.

7. The claimant was discharged from this job for sleeping
during her work shift while she was supposed to be per-
forming her job duties.

The Appeals Referee concluded that:

the claimant fell asleep while she was supposed to be
watching over a patient as a certified nursing assistant/
sitter. The employer’s policies allow for an employee
to turn down patients and/or shifts if he or she thinks it
would not be prudent or possible to perform job duties
whether that decision is based on one’s comfort level or
level of fatigue. The claimant did not turn down providing
sitting duties for the above-noted patient during her
agreed to work shift. The claimant’s actions were a willful
disregard of the employer’s interests and a disregard of
the standards of behavior that the employer rightfully
expected of the claimant. As such, the claimant was
discharged for misconduct in connection with the work.
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On appeal from the Appeals Referee, DOC held that:

As the ultimate fact-finder in cases involving contested
claims for unemployment insurance benefits, the under-
signed concludes that the facts found by the Appeals
Referee were based on competent evidence and adopts
them as its own. The undersigned also concludes that
the Appeals Referee properly and correctly applied the
Employment Security Law (G.S. §96-1 et seq.) to the facts
as found, and the resultant decision was in accordance
with the law and fact.

On appeal from DOC, the trial court found simply that “There is com-
petent evidence in the record to support the findings of fact made by the
Division.” However, the trial court then concluded that plaintiff’s con-
duct was not “misconduct” which would merit disqualification, holding:

The Division’s conclusion of law as set out in the
Memorandum of Law Section of the Division’s Decision is
in error as a matter of law in that Petitioner’s actions were
not, “conduct evincing a willful or wanton disregard of the
employer’s interest as is found in the deliberate violations
or disregard of standards of behavior which an employer
has a right to expect of an employee or has been explained
orally or in writing to an employee or conduct evincing
carelessness or negligence of such degree or recurrence
as to manifest an intentional and substantial disregard of
the employer’s interest or of the employee’s duties or obli-
gations to the employer,” and were not, therefore, “mis-
conduct” as that term is defined and used in N.C. Gen.
Stat. § 96-14(2).

N.C. Gen. Stat. § 96-14 defines misconduct as:

intentional acts or omissions evincing disregard of an
employer’s interest or standards of behavior which the
employer has a right to expect or has explained orally or
in writing to an employee or evincing carelessness or neg-
ligence of such degree as to manifest equal disregard.

N.C. Gen. Stat. § 96-14(2) (2011)!.

1. N.C. Gen. Stat. § 96-14 was repealed by Session Laws 2013-2, s.2(a), effective 1 July
2013, and replaced by N.C. Gen. Stat. § 96-14.1 et seq. However, § 96-14 was effective
during the proceedings before the trial court, and we will therefore apply the definition
expressed therein.
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The findings of fact of the Appeals Referee were adopted by DOC,
and in turn by the trial court upon appeal. These findings explicitly
stated that Pro Temps had a policy that employees found sleeping were
subject to immediate discharge, and that employees who believed them-
selves unable to perform had the option to turn down patients or shifts,
and that plaintiff knew or should have known about these policies.
Further, these findings stated that plaintiff was found sleeping when
she had been assigned to a patient on suicide watch, having chosen not
to turn down the shift. These findings all support the conclusion that
plaintiff had engaged in misconduct, and do not support a conclusion to
the contrary.

Nonetheless, the trial court, despite adopting these findings in their
entirety, concluded that no misconduct had occurred. Its conclusion is
in direct contradiction to the findings it adopted, and is therefore with-
out a basis in the law.

We hold that the trial court erred as a matter of law in making con-
clusions of law which were not supported by its findings of fact, and
reverse and remand this matter to the trial court for entry of an order
affirming the decision of DOC.

IV. Other Arguments

Because we have held that the trial court erred as a matter of
law in reversing the decision of DOC, we need not address DOC’s
other arguments.

REVERSED AND REMANDED.
Judges HUNTER, ROBERT C. and BRYANT concur.
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IN THE MATTER OF TH., TH., A.S., J.S., M.W., A.W.

No. COA13-433
Filed 21 January 2014

Juveniles—disposition hearing—mother’s motion to inter-
vene as a matter of right

The trial court correctly denied a mother’s motion to intervene
in a juvenile disposition hearing as a matter of right where her paren-
tal rights to the four adopted juveniles had been severed. Moreover,
her motion was defective for failure to include a pleading asserting
a claim or defense as required by N.C.G.S. § 1A-1, Rule 24(c).

Juveniles—disposition hearing—permissive intervention
denied—parental rights previously terminated

The trial court did not abuse its discretion by denying a mother’s
motion for permissive intervention in the juvenile disposition
hearing for some of her children where her parental rights had
previously been terminated.

Juveniles—disposition hearing—appeal—outside statutory
categories

The appeal of a mother in a juvenile disposition hearing was dis-
missed as to four of her children who had been surrendered to adop-
tion where the mother did not come within any category of persons
afforded a statutory right to appeal from a juvenile matter pursuant
to N.C.G.S. §§ 7B-1001 and 7B-1002.

Juveniles—dependent—lack of caregivers

The trial court did not err by adjudicating two children as
dependent juveniles where the legal custodian of the juveniles, their
maternal grandmother, was deceased; there were no appropriate
family members to care for the juveniles; respondent, the children’s
mother, did not present herself as a potential caregiver at the adjudi-
catory hearing; and no alternative caregivers were presented.

Juveniles—temporary permanent plan—rendered harmless
by subsequent order

The trial court did not err when, in a juvenile adjudicatory order,
it made findings of fact and conclusions of law regarding a “tem-
porary permanent plan” for the juveniles. Any error was rendered
harmless by the trial court’s entry of a permanent plan in its dispo-
sitional order.
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6. Juveniles—permanent disposition plan—notice
The mother of juveniles for whom a permanent plan was
entered at a disposition hearing was provided notice when the
court entered a “temporary permanent” plan at adjudication, she
and her attorney attended and participated in the dispositional
hearing, and she did not object to the lack of formal notice.

7. Juveniles—disposition—non-relative placement

The trial court did not abuse its discretion in a juvenile disposi-
tion by making a non-relative placement or in its conclusions. It is
apparent from the trial court’s exhaustive findings of fact that the
trial court considered several relative placements but no suitable
option was available.

8. Juveniles—conclusions—reunification efforts not needed—
supported by findings
The uncontested findings in a juvenile disposition supported the
trial court’s conclusions that reunification efforts would be incon-
sistent with the juveniles’ health, safety and need for a permanent
home within a reasonable period of time and were not required.

9. Juvenile—disposition plan—visitation by mother not
specified
The trial court erred in a juvenile disposition where its visitation
plan did not specify the time, place, and conditions under which
visitation by the mother could be exercised. The trial court made no
finding that the mother had forfeited her right to visitation or that it
was in the best interests of the children to deny visitation.

Appeal by respondent from adjudication order entered 3 May 2012
by Judge Charlie Brown and disposition order entered 9 January 2013 by
Judge Lillian B. Jordan in Rowan County District Court. Heard in the
Court of Appeals 8 October 2013.

Cynthia Dry for petitioner-appellee Rowan County Department of
Social Services.

Jeffrey L. Miller for respondent-appellant mother.

Administrative Office of the Courts, by Associate Counsel Deana
K. Fleming, for guardian ad litem.

BRYANT, Judge.



18 IN THE COURT OF APPEALS

IN RE T.H.
[232 N.C. App. 16 (2014)]

Where respondent-mother fails to establish an immediate and direct
interest in four juveniles — Tracy, Todd, Mary, and Ann! —following
the surrender of her parental rights as to them in a prior proceeding, we
affirm the trial court’s ruling that respondent-mother may not intervene
in the juveniles’ dispositional hearing as a matter of right. Where
respondent-mother does not come within any category of persons
afforded a right to appeal a juvenile matter arising from Subchapter I
of Chapter 7B, as such appeal relates to the four juveniles adopted
from respondent-mother, respondent-mother lacks standing to appeal.
Accordingly, we must dismiss respondent-mother’s appeal as to those
four juveniles. Because there was sufficient evidence to support the
trial court’s findings of fact and those findings support the trial court’s
conclusion that Ashley and John were dependent, we affirm that
determination. Where respondent-mother was on notice that the trial
court would enter a permanent plan for her two children, respondent-
mother participated in the dispositional hearing to establish a permanent
plan, and did not object to the lack of notice, the trial court did not err
in establishing a permanent plan. Where the trial court’s unchallenged
findings of fact support its conclusion that reunification efforts would be
inconsistent with the juvenile’s health, safety, and need for a permanent
home, we affirm the trial court’s conclusion that reunification efforts
are not required at this time. Where the trial court failed to establish
an appropriate schedule for respondent-mother to visit her children, we
remand the matter to the trial court for entry of such a schedule.

Respondent-mother Claire Wilson (“Claire”)?, the biological mother
of the juveniles, appeals from orders: (1) adjudicating the juveniles
dependent; (2) denying her motion to intervene; (3) ordering a perma-
nent plan of adoption for Tracy, Todd, Mary, and Ann; and (4) ordering
a permanent plan of custody or guardianship for Ashley and John. After
careful review, we affirm in part, remand in part, and dismiss in part
Claire Wilson’s appeal.

On 27 January 2012, the Rowan County Department of Social
Services (“DSS”) filed a petition alleging that Tracy, Todd, Ashley, John,
Mary, and Ann were dependent juveniles. DSS stated that on 27 January
2012, Janice Lake (“Janice”), the maternal grandmother of the juveniles,

1. Pseudonyms are used throughout this opinion to protect the juveniles’ privacy
and for ease of reading.

2. Pseudonyms are used to protect the identity of respondent-mother, her adult rela-
tives and caretakers of the children.
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was murdered. Janice had adopted Tracy, Todd, Mary, and Ann in 2009
and in 2004 had been granted custody of Ashley and John. In its peti-
tion, DSS alleged that there were no appropriate family members to care
for the children and subsequently, took custody of the juveniles by non-
secure custody order. On 2 February 2012, the trial court appointed the
Jjuveniles a guardian ad litem.

An adjudicatory hearing was held on 29 March 2012. The trial court
adjudicated the children “dependent juveniles” and ordered that legal
custody, as well as authority over placement and visitation, remain with
DSS. Additionally, the trial court stated the following:

It is in the best interests of the juveniles for the tempo-
rary permanent plan of [John and Ashley] to be custody
or guardianship with a relative or other court approved
caretaker. The temporary permanent plan for [Ann, Mary,
Todd, and Tracy] should be adoption.

On 2 October 2012, several of the juveniles’ relatives filed a joint
motion to intervene in the juvenile proceedings. The relatives stated
that they were willing and able to provide care for the juveniles and
that it was in the best interests of the juveniles to be placed with family
members. On 8 October 2012, Mr. and Mrs. Alfred, who were the court
approved placement providers for all of the juveniles, also filed a motion
to intervene. Mr. and Mrs. Alfred argued that they should be “permitted to
intervene because it would be in the best interests of all the children
to have [Mr. and Mrs. Alfred] involved as parties in their case, since [Mr.
and Mrs. Alfred] [] have developed such strong bonds with the children
and are providing their daily care.”

On 10 October 2012, Claire filed a motion to intervene. The motion
related solely to Tracy, Todd, Mary, and Ann, the four juveniles adopted
by Janice. Claire noted that she was the biological mother of the juve-
niles and legally their sister since the children had been adopted by
Claire’s mother. Claire denied the material allegations made by Mr. and
Mrs. Alfred in their motion to intervene and requested that the juvenile
petition be terminated, the juveniles placed with her, or in the alterna-
tive, members of her family, and that Mr. and Mrs. Alfred’s motion to
intervene be denied.

A dispositional hearing was conducted on 8, 9, and 26 November
2012. The trial court denied all motions to intervene. The court found
that no relative was able to provide proper care and supervision for the
juveniles and that placement with “any of the identified relatives” was
contrary to the best interests of the juveniles. The trial court specifically
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found that it was contrary to the best interests of the juveniles for them
to return to Clarie’s home. The trial court made findings regarding Todd'’s
repeated attempts to harm himself and others, as well as his auditory and
visual hallucinations, and placed him in a residential psychiatric facility,
with placement with Mr. and Mrs. Alfred if possible once his treatment
was complete. The remaining juveniles were placed with Mr. and Mrs.
Alfred. The court set the permanent plan for Tracy, Todd, Mary and Ann
as adoption and the permanent plan for Ashley and John as custody or
guardianship with Mr. and Mrs. Alfred. Claire appeals.

On appeal, Claire raises the following issues: whether (I) the trial
court erred in denying her motion to intervene; (II) there was sufficient
grounds to support the conclusion the children were dependent juveniles;
(IIT) there were sufficient grounds to cease reunification efforts; (IV) the
trial court erred in establishing a permanent plan for the juveniles; and
(V) the written order failed to establish a proper visitation plan.

1. Motion to Intervene

[1] Claire first argues that the trial court erred by denying her motion to
intervene as a matter of right, pursuant to our Rules of Civil Procedure,
Rule 24(a)(2). We disagree.

“This Court reviews a trial court’s decision granting or denying a
motion to intervene pursuant to N.C. Gen. Stat. § 1A-1, Rule 24(a)(2), on
ade novo basis.” Bailey & Assoc., Inc. v. Wilmington Bd. of Adjustment,
202 N.C. App. 177, 185, 689 S.E.2d 576, 583 (2010) (citation omitted).

As to whether our Juvenile Code, codified in Chapter 7B of our
North Carolina General Statutes, and specifically, Subchapter I, “Abuse,
Neglect, Dependency,” address intervention, the briefs submitted to
us reference only section 7B-1103, which allows a person or agency to
“intervene in a pending abuse, neglect, or dependency proceeding for the
purpose of filing a motion to terminate parental rights.” N.C. Gen. Stat.
§ 7B-1103(b) (2011) (emphasis added).? We find no other statute within

3. We note that effective 1 October 2013, within Subchapter I, “Abuse, Neglect,
Dependency,” section 7B-401.1 states that “[e]xcept as provided in G.S. 7B-1103(b), the
court shall not allow intervention by a person who is not the juvenile’s parent, guardian,
custodian, or caretaker but may allow intervention by another county department of social
services that has an interest in the proceeding. This section shall not prohibit the court
from consolidating a juvenile proceeding with a civil action or claim for custody pursuant
to G.S. 7B-200.” N.C. Gen. Stat. § 7B-401.1 (effective 1 October 2013).
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this subchapter specifically referencing intervention. Therefore, we look
to our Rules of Civil Procedure for authority governing intervention.

The General Assembly has set out the judicial pro-
cedure to be used in juvenile proceedings in Chapter 7B
of the General Statutes. This Court has previously held
that [t]he Rules of Civil Procedure, while they are not to
be ignored, are not superimposed upon these hearings.
Instead, the Rules of Civil Procedure apply only when
they do not conflict with the Juvenile Code and only to
the extent that the Rules advance the purposes of the leg-
islature as expressed in the Juvenile Code.

InreL.O.K., 174 N.C. App. 426, 431—32, 621 S.E.2d 236, 240 (2005) (cita-
tions and internal quotation omitted).

Rule 24 of our Rules of Civil Procedure governs intervention, both
intervention of right and permissive intervention. See N.C. Gen. Stat.
§ 1A-1, Rule 24 (2011). Rule 24(a)(2), “Intervention of right,” states, in
pertinent part, that

[u]lpon timely application anyone shall be permitted to
intervene in an action. . . .

When the applicant claims an interest relating to the prop-
erty or transaction which is the subject of the action and
he is so situated that the disposition of the action may as
a practical matter impair or impede his ability to protect
that interest, unless the applicant’s interest is adequately
represented by existing parties.

N.C.G.S. § 1A-1, Rule 24(2)(2).

Permissive intervention pursuant to Rule 24(b)(2), states, in
part, that

anyone may be permitted to intervene in an action.

When an applicant’s claim or defense and the main action
have a question of law or fact in common. When a party
to an action relies for ground of claim or defense upon
any statute or executive order administered by a federal
or State governmental officer or agency or upon any regu-
lation, order, requirement, or agreement issued or made
pursuant to the statute or executive order, such officer or
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agency upon timely application may be permitted to inter-
vene in the action.

N.C.G.S. § 1A-1, Rule 24(b)(2).

Statute 7B-100, entitled “Purpose,” of our Juvenile Code, Subchapter I,
states that Subchapter I “shall be interpreted and construed so as to
implement the following purposes and policies . . . [t]o develop a dis-
position in each juvenile case that reflects consideration of the facts,
the needs and limitations of the juvenile, and the strengths and weak-
nesses of the family.” N.C. Gen. Stat. § 7B-100(2) (2011). We construe
this provision to permit intervention pursuant to Rule 24. See gener-
ally, In re Baby Boy Scearce, 81 N.C. App. 531, 541, 345 S.E.2d 404,
410 (1986) (where this Court, when considering permissive intervention
under Chapter 7A, the predecessor to Chapter 7B, sanctioned the use of
permissive intervention where it determined that intervention “was nec-
essary to elicit full and accurate information pertaining to the welfare of
the child.” (citation omitted)).

In its 9 January 2011 disposition order, the trial court acknowledges
that prior to receiving evidence as to the dispositional hearing, it consid-
ered motions to intervene, including the motion filed by Claire. The trial
court concluded that “[n]o person seeking to intervene may be allowed
to intervene as of right.”

This Court has stated that where no other statute con-
fers an unconditional right to intervene, the interest of a
third party seeking to intervene as a matter of right under
N.C.G.S. § 1A-1, Rule 24(a)

must be of such direct and immediate character that
he will either gain or lose by the direct operation and
effect of the judgment.... [sic] One whose interest in the
matter in litigation is not a direct or substantial inter-
est, but is an indirect, inconsequential, 07 a contingent
one cannot claim the right to defend.

Virmani v. Presbyterian Health Servs. Corp., 350 N.C. 449, 459, 515
S.E.2d 675, 682—83 (1999) (citations and quotations omitted).

In her brief to this Court, Claire contends that

[t]o the extent [I] [am] considered only as a legal ‘sister’
of [the] four children, [I] was entitled to intervene as a
party in the proceedings as a matter of right so that [I]
could adequately present and represent the otherwise
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unrepresented family member interest and arguments for
maintaining a family placement, family relationship, and
potential for a family reunification with the four juveniles
... and so as to assure [I] may have a proper legal voice in
this appeal and any subsequent juvenile court proceedings.

[I] [have] a direct interest in the family relationships with
each of the juveniles which can be protected and repre-
sented adequately only if [I] (or some family member) is
allowed to participate as a full party to the juvenile pro-
ceedings. The adoption of the juveniles by strangers to
the family would forever sever the family ties and legal
relationships of [me] and [my] relatives with the children.

Initially, we note Claire’s acknowledgment that as to four of the
children subject to this action, she has no parental rights. In an unchal-
lenged finding of fact, the trial court stated that Janice adopted Tracy,
Todd, Mary, and Ann in 2009. See Koufman v. Koufman, 330 N.C. 93, 97,
408 S.E.2d 729, 731 (1991) (“Where no exception is taken to a finding of
fact by the trial court, the finding is presumed to be supported by compe-
tent evidence and is binding on appeal.”) (citations omitted). Pursuant
to N.C. Gen. Stat. § 48-1-106,

[a] decree of adoption severs the relationship of parent
and child between the individual adopted and that indi-
vidual’s biological or previous adoptive parents. After
the entry of a decree of adoption, the former parents are
relieved of all legal duties and obligations due from them
to the adoptee, . . . and the former parents are divested of
all rights with respect to the adoptee.

N.C. Gen. Stat. § 48-1-106(c) (2011). Thus, Claire’s parental rights to
Tracy, Todd, Mary, and Ann — the four juveniles adopted by Janice
— have been severed. Claire has also been divested of all rights and
relieved of all legal duties and obligations with respect to these four
juveniles. See 1d.

Furthermore, Claire’s motion to intervene fails to provide any indi-
cation that she has the authority to defend or assert “the otherwise
unrepresented family member interest [or can present] . . . arguments
for maintaining a family placement, family relationship, and poten-
tial for a family reunification with the four juveniles[.]” See Virmant,
350 N.C. at 459, 515 S.E.2d at 683 (holding that a party cannot directly
intervene where its interest is at best indirect). We find that Claire’s
motion to intervene failed to assert a claim or defense that can act as
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a basis for intervening in this action. Pursuant to our Rules of Civil
Procedure, Rule 24, “[a] person desiring to intervene shall serve a motion
to intervene upon all parties affected thereby. The motion shall state the
grounds therefor and shall be accompanied by a pleading setting forth
the claim or defense for which intervention is sought.” N.C. Gen. Stat.
§ 1A-1, Rule 24(c) (2011).

Given that Claire’s parental rights to the four adopted juveniles have
been severed, her motion to intervene in the juvenile’s dispositional
hearing failed to present any direct or immediate interest such that she
was entitled to intervene in the juvenile’s dispositional hearing as a mat-
ter of right. See N.C.G.S. § 1A-1, Rule 24(a)(2); Virmani, 350 N.C. at 459,
515 S.E.2d at 682-83. Moreover, Claire’s motion was defective for failure
to include a pleading asserting a claim or defense as required by Rule
24(c). See Kahan v. Longiotti, 45 N.C. App. 367, 371, 263 S.E.2d 345, 348
(1980) (“[A] motion to intervene . . . must be accompanied by a proposed
pleading.”), overruled on other grounds by Love v. Moore, 305 N.C. 575,
291 S.E.2d 141 (1982). Accordingly, we affirm the trial court’s denial of
Claire’s motion to intervene as a matter of right.

[2] We also note that in addition to its conclusion denying intervention
as a matter of right, the trial court denied Claire’s motion to intervene on
the basis of permissive intervention. In considering the use of permissive
intervention as authorized under the juvenile code as codified in Chapter
7A, the predecessor to the juvenile code as codified in Chapter 7B, this
Court has sanctioned its use where it “was necessary to elicit full and
accurate information pertaining to the welfare of the child.” In re Baby
Boy Scearce, 81 N.C. App. at 541, 345 S.E.2d at 410 (citation omitted).

In Baby Boy Scearce, the foster parents sought to intervene in an
action in which a biological father sought physical and legal custody of a
child. The trial court concluded that the foster parents’ right to intervene
“derives from the child’s right to have his or her best interests protected.”
Id. Other factors considered by this Court included that intervention
“was necessary to elicit full and accurate information pertaining to the
welfare of the child,” id. at 541, 345 S.E.2d at 410 (citation omitted), and
that “intervention by the foster parents would not ‘prejudice the adjudi-
cation of the rights of the original parties.”” Id.

Nevertheless, while Claire did not challenge on appeal the trial
court’s ruling that permissive intervention should be denied as a matter
of law, we do not believe the trial court abused its discretion in denying
Claire’s motion to intervene on the basis of permissive intervention.
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While the trial court’s order denied Claire’s motion to intervene and
participate as a party to the dispositional proceedings, we acknowledge
the trial court’s findings regarding the participation of the juvenile’s
family members in determining their individual best interests: “from the
representations of counsel and the presence of all interested relatives
in the courtroom, the court is comfortable that sufficient evidence
regarding all possible relative placements will be offered for the court’s
consideration in determining the best interests of each of the children”;
and “[t]he proposed intervenors’ interests will not be adversely affected
by denying their motions to intervene since they may participate
indirectly in the proceedings through their status as witnesses in the
disposition and suggested relative placements.”

Standing

[8] We next consider a motion to dismiss Claire’s appeal as to the four
juveniles to whom Claire has surrendered her parental rights. Before the
Court, the guardian ad litem (“GAL”) asserts that Claire lacks standing
to bring forward her appeal in relation to Tracy, Todd, Mary and Ann. We
agree, and grant the GALSs motion to dismiss Claire’s appeal as to Tracy,
Todd, Mary and Ann.

A juvenile matter based on Subchapter I, “Abuse, Neglect,
Dependency” of General Statutes Chapter 7B may be appealed by the
following parties:

(1) A juvenile acting through the juvenile’s guardian ad
litem previously appointed under G.S. 7B-601.

(2) A juvenile for whom no guardian ad litem has been
appointed under G.S. 7B-601. If such an appeal is made,
the court shall appoint a guardian ad litem pursuant to
G.S. 1A-1, Rule 17 for the juvenile for the purposes of
that appeal.

(3) A county department of social services.

(4) A parent, a guardian appointed under G.S. 7B-600 or
Chapter 35A of the General Statutes, or a custodian as
defined in G.S. 7B-101 who is a nonprevailing party.

(5) Any party that sought but failed to obtain termination
of parental rights.

N.C. Gen. Stat. § 7B-1002 (2011); see N.C. Gen. Stat. § 7B-1001 (2011)
(Right to appeal); see also In re A.P,, 165 N.C. App. 841, 600 S.E.2d 9
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(2004) (holding that a step-grandfather had no standing to appeal even
though his name was listed on the petition seeking to adjudicate the
child neglected where the step-grandfather was not a caregiver, custo-
dian, or parent of the child).

The trial court’s finding of fact that Janice adopted four of Claire’s
biological children — Tracy, Todd, Mary and Ann — in 2009 is uncon-
tested. See Koufman, 330 N.C. at 97, 408 S.E.2d at 731 (“Where no
exception is taken to a finding of fact by the trial court, the finding is
presumed to be supported by competent evidence and is binding on
appeal.”) (citations omitted). As a consequence, Claire’s parental rights
to those four juveniles have been severed. See N.C.G.S. § 48-1-106 (“[a]
decree of adoption severs the relationship of parent and child between
the individual adopted and that individual’s biological or previous adop-
tive parents.”). Claire was not appointed by the court as a guardian for
the four adopted juveniles following Janice’s death and no findings of
fact support a conclusion that Claire acted as a custodian for the juve-
niles. See N.C. Gen. Stat. § 7B-101(8) (2011) (A “Custodian” is defined as
“[t]he person or agency that has been awarded legal custody of a juve-
nile by a court or a person, other than parents or legal guardian, who has
assumed the status and obligation of a parent without being awarded
the legal custody of a juvenile by a court.); see also In re T.B., 200 N.C.
App. 739, 685 S.E.2d 529 (2009) (holding that the respondent was not
a custodian to the child where the record reflected no order awarding
either legal or physical custody of the juvenile to the respondent and no
evidence supported a finding that the respondent stood in loco parentis
in relation to the child).

Because Claire does not come within any category of persons
afforded a statutory right to appeal from a juvenile matter pursuant to
N.C.G.S. §§ 7B-1001 and 7B-1002, Claire lacks standing to appeal the trial
court’s 3 May 2012 adjudication order and 9 January 2013 juvenile dispo-
sition order as those orders pertain to Tracy, Todd, Mary, and Ann — the
four children Claire surrendered to adoption. See N.C.G.S. § 7B-1002. As
a result, we address Claire’s arguments arising from her appeal of the
3 May 2012 adjudication order and 9 January 2013 juvenile disposition
order only as those orders relate to Ashley and John.

1I. Adjudication of Dependency

[4] Claire argues that the trial court erred by adjudicating Ashley
and John dependent juveniles within the meaning of N.C. Gen. Stat.
§ 7B-101. Claire contends that there was insufficient evidence presented
at the adjudicatory hearing to meet the clear and convincing standard
necessary to conclude the juveniles were dependent. We disagree.
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In all actions tried upon the facts without a jury . . .
[sic] the court shall find the facts specifically and state
separately its conclusions of law thereon[.] . . . The
resulting findings of fact must be sufficiently specific to
enable an appellate court to review the decision and test
the correctness of the judgment.

In re J.S., 165 N.C. App. 509, 510—11, 598 S.E.2d 658, 660 (2004) (cita-
tions and quotations omitted). “The role of this Court in reviewing a
trial court’s adjudication of [dependency] is to determine (1) whether
the findings of fact are supported by clear and convincing evidence, and
(2) whether the legal conclusions are supported by the findings of fact|[.]”
Inre TH.T., 185 N.C. App. 337, 343, 648 S.E.2d 519, 523 (2007) (citation
and quotation omitted). “If such evidence exists, the findings of the trial
court are binding on appeal, even if the evidence would support a find-
ing to the contrary.” Id. (citation omitted).

“Dependent juvenile” is defined in N.C. Gen. Stat. § 7B-101(9) as:

[a] juvenile in need of assistance or placement because the
juvenile has no parent, guardian, or custodian responsible
for the juvenile’s care or supervision or whose parent,
guardian, or custodian is unable to provide for the care
or supervision and lacks an appropriate alternative child
care arrangement.

N.C. Gen. Stat. § 7B-101(9) (2011). “In determining whether a juvenile
is dependent, the trial court must address both (1) the parent’s ability
to provide care or supervision, and (2) the availability to the parent of
alternative child care arrangements.” In re B.M., 183 N.C. App. 84, 90,
643 S.E.2d 644, 648 (2007) (citation and quotation omitted). “Findings
of fact addressing both prongs must be made before a juvenile may be
adjudicated as dependent, and the court’s failure to make these findings
will result in reversal of the court.” Id. (citation omitted).

In the instant case, it is not disputed that the legal custodian of
the juveniles, Janice, is deceased. The trial court further found that
“[a]t the time that the juvenile petition was filed, there were no appro-
priate family members immediately available to care for the children
long-term.” This finding is supported by the uncontradicted testimony
of Kris Tucker, a DSS social worker, who testified at the adjudicatory
hearing that there were no appropriate family members to care for the
juveniles. Tucker further testified that although the juveniles were in
the care of an aunt and uncle, Mr. and Mrs. Chase, “they are not able to
provide ongoing care and are not interested in establishing permanence
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for [the juveniles].” Claire did not present herself as a potential care-
giver at the adjudicatory hearing, nor were any alternative caregivers
presented. Accordingly, we conclude that the trial court did not err by
adjudicating Ashley and John as dependent juveniles.

III. Permanent Plan

[6] Claire next argues that the trial court erred when, in the adjudica-
tory order, it made findings of fact and conclusions of law regarding a
“temporary permanent plan” for the juveniles. However, we conclude
that any alleged error was rendered harmless by the trial court’s entry of
a permanent plan in its dispositional order. See In re J.P., ___ N.C. App.
__,___SE.2d__ (19 November 2013) (COA13-35-2).

[6] Claire additionally argues that the trial court erred by entering a per-
manent plan for the juveniles at disposition when she did not have the
statutorily required notice that the trial court would consider a perma-
nent plan. We disagree.

Claire was provided notice that the trial court intended to consider
a permanent plan for the juveniles at disposition when it made a “tem-
porary permanent plan” at adjudication. See id. Thus, as in In re J.P,
Claire and her attorney attended and participated in the trial court’s
dispositional hearing and did not object to the lack of formal notice.
Id. at S.E.2d at ___ (citing In re J.S., 165 N.C. App. 509, 514,
598 S.E.2d 658, 662 (2004) (where this Court stated that a party waives
its right to notice under section 7B-907(a) by attending the hearing in
which the permanent plan is created, participating in the hearing, and
failing to object to the lack of notice). Accordingly, we conclude that
Claire waived any objection to lack of formal notice of a hearing on a
permanent plan when she made a pre-trial motion to intervene in the dis-
positional hearing, made arguments before the trial court, was allowed
to present witnesses regarding the best interest of the child, and failed
to object to the lack of formal notice.

IV, Dispositional Conclusions

Claire next challenges several of the trial court’s conclusions of law.
Claire does not challenge any of the trial court’s findings of fact and,
accordingly, they are binding on appeal. See Koufman, 330 N.C. at 97,
408 S.E.2d at 731. Our review is therefore limited to whether the trial
court’s findings of fact support its conclusions of law and disposition. In
re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1, 6 (2004).

[7] Claire first challenges the trial court’s conclusions of law 2 and 7.
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2. No relative of the juveniles is able to provide proper
care and supervision of all the juveniles in a safe home.
Placement with any of the identified relatives is contrary
to the best interests of the juveniles.

7. The [DSS] has made reasonable and diligent efforts to
secure relative placements for the children. The three rel-
atives identified were not completely able to provide for
the children.

Pursuant to N.C. Gen. Stat. § 7B-903(a)(2)(c), when placing a juve-
nile outside of the home,

[iln placing a juvenile in out-of-home care under this sec-
tion, the court shall first consider whether a relative of
the juvenile is willing and able to provide proper care and
supervision of the juvenile in a safe home. If the court
finds that the relative is willing and able to provide proper
care and supervision in a safe home, then the court shall
order placement of the juvenile with the relative unless
the court finds that the placement is contrary to the best
interests of the juvenile.

N.C. Gen. Stat. § 7B-903(a)(2)(c) (2011). This Court has recognized that
our statutes give a preference, where appropriate, to relative placements
over non-relative, out-of-home placements. In re L.L., 172 N.C. App. 689,
701, 616 S.E.2d 392, 399 (2005). However, before determining whether
relative or non-relative placement is in the best interest of the juvenile,
the statute first requires the trial court to determine whether the relative
in question is willing and able to provide proper care and supervision in
a safe home. N.C. Gen. Stat. § 7B-903(a)(2)(c). We review a dispositional
order only for abuse of discretion. In re Pittman, 149 N.C. App. 756, 766,
561 S.E.2d 560, 567 (2002).

Here, the trial court found as fact:

8. On March 29, 2012, [Ann, Mary and John] were moved
from the home of [Mr. and Mrs. Chase] at the request of the
placement. [Mr. and Mrs. Chase] indicated to [DSS] that
they thought the placement would be a temporary one and
that they could not provide for the children long term. At
the time placement was needed . . . the only identified and
approved placement was with . . . the younger children’s
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school principal, and her fiancé [Mr. Alfred]. Placement
with [Kimberly Chase, an aunt] was not approved at the
time because a fire in her home in late February 2012 had
left her without a home, because she had several identi-
fied medical issues and medications, and because she had
fallen asleep on two occasions while talking with Social
Worker Hardison about the children. The [DSS] was con-
cerned that [Kimberly Chase] could not provide the super-
vision needed for the children. [Claire Wilson] was unable
to be approved for placement of the children because she
was under investigation by the [DSS] regarding the two
children in her home following positive drug screens for
cocaine on February 16, 2012 and March 8, 2012.

9. On May 3, 2012, [Tracy, Todd and Ashley] were moved
from [Lisa Chase’s, an aunt] home because of concerns
identified by the [DSS]. These concerns included a lack of
sufficient space in the home for the children, the fact that
[Lisa Chase] was out of compliance with Rowan Housing
Authority regulations by having the children in the home,
issues with supervision, excessive tardiness and absences
in school, reports from the school . . . that the children
would come to school hungry, [Lisa Chase’s] tendency to
minimize the school behavioral problems of the children,
and [Lisa Chase’s] transporting of the children in her car
without having them properly restrained in safety seats.
Social Worker Hardison witnessed the children in the car
not properly restrained on three occasions. [Tracy, Todd,
and Ashley] were placed with their siblings in the home
of [Mr. and Mrs. Alfred]. The children were happy and
excited to be placed together in one home again.

23. On May 17, 2012, the [DSS] received a request from
[Claire Wilson’s attorney] to consider certain relatives
and family friends for placement of the juveniles. Since
the juveniles were all placed together by this time, keep-
ing them together was an important goal of [DSS] in its
decision-making. The [DSS] made diligent efforts to study
and become familiar with each option presented to it for
placement of the children.
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27. [Lisa Chase] continued to be ruled out as a placement
option because of the concerns that led to the removal of
the three youngest children from her home on May 3, 2012.
... [Terra Roberts (Godmother to the juveniles)] was ruled
out as a placement because of her inability to provide
proper [care and] supervision of the children and because
of inadequate space for the children in her home.

28. [Mr. and Mrs. Miles], who live in Guilford County, sub-
mitted to a pre-placement assessment by Guilford Count
DSS. The assessment was positive, and [they were] will-
ing to have all six children placed with them. The children
were not moved to [their] home for several reasons. One,
several of the children indicated that they did not know
[them] and did not want to move to Greensboro. Two, . . .
[a]lthough a past investigation of neglect was not substan-
tiated, it was of some concern to the [DSS] that [Mrs. Miles]
told Social Worker Williams on September 5, 2012 that she
had no past history with any DSS. Three, the [DSS] has
been unable to ascertain after speaking with [Mr. and Mrs.
Miles] and other family members exactly how [Mr. Miles]
is related to the children. [Mr. Miles] could only indicate
that he was somehow related on “his father’s side.” A few
other kinship options . . . were individually ruled out as
placement options for failing to return the kinship assess-
ment packets mailed to them by the [DSS] or because they
were 19 and 20 years old, too young to take on the respon-
sibility of raising six children.

29. The most positive relative placement option for
the children [was Jenetta Thomas]. [Jenetta Thomas is] the
children’s second cousin. . . . [Jenetta Thomas] stated that
she is willing to provide a home for all of the children, but
at the time Social Worker Williams visited her she could
accommodate only two or three additional children in her
home. . . . [Ashley, Mary, and John] were asked about pos-
sible placement with [Jenetta Thomas], and they indicated
that they do not know [her] well and do not want to live
with her in a different county “out in the country.”

30. [Betsy Monroe, Jenetta Thomas’ sister]. . . was found
by [DSS to be] willing and able to take two or three of the
children based on space limitations. . . . The children only
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have an acquaintance relationship with [Betsy Miller] at
this time.

It is apparent from the trial court’s exhaustive findings of fact that
the trial court considered several relative placements but no suitable
option was available; where potentially available, the court considered it
not in the juveniles’ best interests to place the juveniles with the relative.
Thus, we conclude the trial court did not abuse its discretion by placing
the juveniles in a non-relative placement. Accordingly, we hold that the
trial court did not err in making conclusions of law 2 and 7.

[8] Claire next challenges conclusions of law 5 and 6:

5. Efforts to eliminate the need for placement of the
juveniles would be inconsistent with the juveniles’ health,
safety, and need for a safe permanent home within a rea-
sonable period of time.

6. Reunification efforts are not required in this matter . . .
[as to John and Ashley because] significant safety issues
make reunification with a parent within a reasonable time
unlikely. [Claire], their mother, has not asked to have the
children live with her.

Pursuant to N.C. Gen. Stat. § 7B-507,

[iln any order placing a juvenile in the custody or place-
ment responsibility of a county department of social ser-
vices, whether an order for continued nonsecure custody,
a dispositional order, or a review order, the court may
direct that reasonable efforts to eliminate the need for
placement of the juvenile shall not be required or shall
cease if the court makes written findings of fact that:

(1) Such efforts clearly would be futile or would
be inconsistent with the juvenile’s health, safety,
and need for a safe, permanent home within a rea-
sonable period of time].]

N.C. Gen. Stat. § 7B-507(b) (2011).
Here, the trial court found as fact:

17. All of the children have been diagnosed with PTSD and
anxiety disorder. . . [Ashley] has low cognitive functioning
and a language disorder. All of the children . . . receive
weekly counseling services for trauma-based disorders.
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18. Therapist Jill [Hill] specializes in working with chil-
dren who have experienced trauma. She has been see-
ing [Ann, John, Ashley, and Tracy] weekly since early
September 2012. Ms. [Hill] has been working with the
children on trust-building and establishing a rapport with
them. Ms. [Hill] feels that all the children need ongoing
counseling based on the traumatic death of [Janice Lake]
and the past history of multiple placements, chaos, sepa-
ration from siblings, and instability. Ms. [Hill]’s focus with
the children is on stability and helping them to feel safe.
[Ann, John, Ashley, and Tracy] have expressed to Ms. [Hill]
that they like where they are living, they feel safe there,
they want to stay together, and they want to stay with [Mr.
and Mrs. Alfred]. The children speak of each other often
during therapy with Ms. [Hill] and appear to have a strong
connection with each other. Ms. [Hill] is concerned that
moving the children at this point would be very disrup-
tive to their pathway of feeling safe. The children’s issues
cannot be fixed quickly, and their nervous systems are
very fragile.

24. [Claire Wilson] continued to be ruled out as a place-
ment because of her positive drug screens and her failure
to follow up with drug and mental health treatment.

25. Also relevant to the inquiry of whether or not [Claire
Wilson] may be an appropriate long-term placement
for the children is the prior neglect and DSS history of
the children. [Claire Wilson] has a total of ten children,
with only two of those children in her care. Her old-
est two children [] were in foster care due to neglect on
two separate occasions and eventually were adopted by
their maternal great-grandmother . . . in 2009. Custody
of [John and Ashley] was granted to [Janice Lake], their
maternal grandmother, in 2004[;] [Mary and Ann] were in
foster care from 2003 until 2005 and from 2006 until 2009
pursuant to petitions filed and adjudicated for neglect by
[Claire Wilson]. [Todd and Tracy] were in the legal cus-
tody of the [DSS] due to neglect by [Claire Wilson] from
2006 to 2009. [Mary, Ann, Todd, and Tracy] were adopted
by their maternal grandmother, [Janice Lake], in 2009.
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[Claire Wilson] is not requesting that the court consider
placing the six children with her. She is in treatment with
Daymark Recovery Services|.]

We conclude the uncontested findings of fact support the trial
court’s conclusions that reunification efforts would be inconsistent with
the juveniles’ health, safety and need for a permanent home within a rea-
sonable period of time and were not required. Accordingly, we hold that
the trial court did not err in making conclusions of law 5 and 6.

VI. Visitation

[9] Claire next argues that the trial court erred regarding its visitation
plan for Ashley and John because it failed to specify the time, place, and
conditions under which visitation may be exercised. In re E.C., 174 N.C.
App. 517, 521—23, 621 S.E.2d 647, 6561—52 (2005) (holding that a trial
court must include “an appropriate visitation plan in its dispositional
order”). We agree.

North Carolina General Statutes, section 7B-905(c) provides that any
dispositional order which leaves the minor child in a placement “outside
the home shall provide for appropriate visitation as may be in the best
interests of the juvenile and consistent with the juvenile’s health and
safety.” N.C. Gen. Stat. § 7B 905(c) (2011). This Court has stated that:

[iln the absence of findings that the parent has forfeited
their right to visitation or that it is in the child’s best inter-
est to deny visitation “the court should safeguard the par-
ent’s visitation rights by a provision in the order defining
and establishing the time, place[,] and conditions under
which such visitation rights may be exercised.”

Inre E.C., 174 N.C. App. 517, 522-23, 621 S.E.2d 647, 652 (2005) (citation
omitted).

Here, the trial court made no finding that Claire had forfeited her
right to visitation or that it was in the best interests of Ashley or John
to deny visitation. Therefore, the trial court was required to provide a
plan containing a minimum outline of visitation, such as the time, place,
and conditions under which visitation may be exercised. Id. The court
provided the following order governing visitation: “The juveniles shall
visit regularly with their siblings who live with [Ms. Wilson] and [Ms.
Chase], [Kimberly Chase], and [Claire Wilson]. These visits shall begin
as soon as possible and shall be supervised by a caregiver selected by
the [DSS], including some visits at [Ms. Chase]’s home if possible.” The
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order does not contain the “minimum outline” required by In re E.C.
As such, the plan constitutes an impermissible delegation of the court’s
authority under N.C.G.S. § 7B 905. See In re Stancil, 10 N.C. App. 545,
552, 179 S.E.2d 844, 849 (1971) (discussing how the award of visitation
rights, which is a judicial function, cannot be delegated to a child’s cus-
todian). Therefore, we remand for entry of an order of visitation which
clearly defines and establishes “the time, place[,] and conditions” under
which Claire may exercise her visitation rights. In re E.C., 174 N.C. App.
at 522—23, 621 S.E.2d at 652.

Affirmed in part, remanded in part, and appeal dismissed in part.
Judges McGEE and STROUD concur.

THOMAS G. McMILLAN, JR., ET ALS., PLAINTIFFS
.
RYAN JACKSON PROPERTIES, LLC, ET ALS., DEFENDANTS

No. COA13-270
Filed 21 January 2014

1. Appeal and Error—standard of review—reasonable cause—
attorney fees

The Court of Appeals reviewed the trial court’s conclusion as to
reasonable cause de novo and its ultimate award of attorney fees for
an abuse of discretion.

2. Corporations—derivative action—lack of reasonable cause—
negligence—no reasonable belief
The trial court did not err in a derivative action by concluding
that the action was brought without reasonable cause. Plaintiffs did
not have a reasonable belief that there was a sound chance that the
derivative action alleging negligence could be sustained.

3. Attorney Fees—derivative action—abuse of discretion

The trial court abused its discretion by awarding attorney fees
under N.C.G.S. § 55A-7-40(f). The case was remanded for entry of
factual findings to distinguish the portion of attorney fees that were
attributable to the defense against the derivative action and for
adjustment of the fee award.
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Appeal by plaintiffs from order entered 17 September 2012 by Judge
Edgar B. Gregory in Guilford County Superior Court. Heard in the Court
of Appeals 9 October 2013.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P., by Joseph
A. Ponzi and Darrell A. Fruth, for plaintiffs-appellants.

Hicks McDonald Noecker LLP, by David W. McDonald, for
defendant-appellee Collins & Galyon General Contractors, Inc.

HUNTER, Robert C., Judge.

Thomas G. McMillan, Jr. and Shawn De’Lace Hendrix (“plaintiffs”)
appeal the order awarding defendant Collins & Galyon General
Contractors, Inc. (“C&G”) attorneys’ fees. On appeal, plaintiffs argue:
(1) the trial court erred by concluding that the action was brought
without reasonable cause; and (2) the trial court abused its discretion
by awarding attorneys’ fees.

After careful review, we affirm the trial court’s conclusion that the
derivative action was brought without reasonable cause, but remand for
redetermination as to how much of the attorneys’ fees were incurred in
defense of the derivative action.

Background

Ryan Jackson Properties, LLC (“Ryan Jackson”) purchased an
office building at 220 West Market Street in Greensboro, North Carolina
with the plan of converting it into a residential condominium complex.
It contracted for the services of C&G, with the contract specifying
that C&G was to be “responsible for causing all the Work to be per-
formed as required by the Contract Documents for the Construction of
ALTERATIONS TO 220 WEST MARKET STREET.” C&G acquired two
permits from the city to perform the renovations. The first permit stated
that the work was for “Int./Ext. Alterations” and approximated the total
cost of this project to be $1,488,100.00. C&G was the sole contractor
named in the permit. The second permit stated that the work to be done
was “Demolition — Renovation” and the total cost of the project was to
be $5,000.00. Again, C&G was the only contractor named.

Each plaintiff purchased one unit in the newly renovated condo-
minium complex in the summer of 2007. Both units were located in the
former basement of the building, and both flooded in late July or early
August of that same year. Plaintiffs had to move out of their units as a
result of the flooding.
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Plaintiffs first filed suit against Ryan Jackson and 220 West Market
Street Condominium Association, Inc. (“the Condo Association”) in
March 2009, pursuing claims of breach of the implied warranty of habit-
ability against Ryan Jackson and seeking monetary and injunctive relief
from the Condo Association. All parties stipulated to voluntary dismissal
without prejudice in November 2009.

On 14 July 2010, plaintiffs filed suit against Ryan Jackson and C&G.
They asserted negligence against C&G individually and derivatively
on behalf of the Condo Association, a nonprofit corporation of which
plaintiffs were members, and claimed that Ryan Jackson breached the
implied warranty of habitability and violated N.C. Gen. Stat. § 75-1.1.
In support of the derivative action, plaintiffs alleged that the Condo
Association “incurred prospective liability and compensatory damages
for the costs of repairs to common areas caused by the negligence of
[C&G],” based on C&G’s “failure to provide proper and adequate water-
proofing, dampproofing, and/or drainage for the exterior and common
areas of the Real Property.” Ryan Jackson did not appear to defend
against plaintiffs’ claims, thus causing default judgment to be entered
against it in the amount of $38,658.04.

C&G did defend the suit and met with plaintiffs several times to
discuss the flooding. Plaintiffs contended that the flooding could have
come from three potential sources: (1) the exterior water handling
system, (2) a dam effect created by the north retaining wall, or (3) a
change in topography of the parking lot. Anthony Collins and James
Galyon, Jr., C&G’s vice president and owner, respectively, filed affidavits
with the trial court wherein they averred that: (1) C&G did not agree
to perform work on the exterior water handling system, and in fact did
not perform any work on it, (2) the north retaining wall appeared in
a survey of the property which predated any renovation, and C&G did
not modify the wall in any way, and (3) the parking lot is owned by a
third party and was never part of C&G’s project. Collins and Galyon also
averred that C&G did not have exclusive control over the construction
project and except for limited circumstances such as windows, doors,
and electrical boxes, only contracted to renovate the interior of
the building.

C&G filed a motion for summary judgment on 29 April 2011, which
was granted 11 July 2011. This Court affirmed the trial court’s order dis-
missing C&G by unpublished opinion filed 3 July 2012. See McMillan
v. Ryan Jackson Properties, LLC, No. COA11-1318, 2012 WL 2551261
(N.C. App. July 3, 2012) (“McMillan I"). C&G moved for an attorneys’
fees award pursuant to N.C. Gen. Stat. § 55A-7-40(f) (2013) on 19 August
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2011. This matter was heard on 4 September 2012, and the trial court
granted C&G’s motion for attorneys’ fees by order entered 17 September
2012. Plaintiffs timely appealed from that order.

Discussion
1. Standard of Review

[1] Plaintiffs’ first argument is that the panel should review the court’s
initial conclusion as to whether the case was brought without reason-
able cause de novo and the ultimate awarding of fees for abuse of discre-
tion. We agree.

“It is settled law in North Carolina that ordinarily attorneys fees are
not recoverable either as an item of damages or of costs, absent express
statutory authority for fixing and awarding them.” United Artists
Records, Inc. v. Eastern Tape Corp., 18 N.C. App. 183, 187, 196 S.E.2d
598, 602 (1973). Here, the trial court awarded fees pursuant to N.C. Gen.
Stat. § 556A-7-40, which governs derivative actions for nonprofit corpo-
rations. Under section 55A-7-40(f), the trial court must make a finding
that an action was brought “without reasonable cause” before awarding
attorneys’ fees.

C&G argues that the standard of review on appeal should be abuse of
discretion, without reviewing the conclusion as to whether the suit was
brought without reasonable cause de novo. It cites to a number of cases
for the proposition that the general standard of review for an award of
attorneys’ fees is abuse of discretion. See Furmick v. Miner, 154 N.C.
App. 460, 462, 573 S.E.2d 172, 174 (2002) (“The allowance of attorney
fees is in the discretion of the presiding judge, and may be reversed only
for abuse of discretion.”) (quotation marks omitted).

However, section 55A-7-40(f) authorizes an award of attorneys’ fees
only upon a “finding” by the trial court that the derivative action was
“brought without reasonable cause.” Whether an action is brought with-
out reasonable cause is a conclusion of law, as it involves the exercise
of judgment and the application of legal principles. See In re Helms, 127
N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997). Conclusions of law are
reviewed de novo. Carolina Power & Light Co. v. City of Asheville, 358
N.C. 512, 517,597 S.E.2d 717, 721 (2004). Therefore, we agree with plain-
tiffs, and will review the trial court’s conclusion as to reasonable cause de
novo and its ultimate award of attorneys’ fees for an abuse of discretion.

II. Reasonable Cause

[2] Plaintiffs next argue that the trial court erred by concluding that
the action was brought without reasonable cause. Specifically, plaintiffs



IN THE COURT OF APPEALS 39

McMILLAN v. RYAN JACKSON PROPS., LLC
[232 N.C. App. 35 (2014)]

contend that the word “action” in section 55A-7-40(f) should be inter-
preted to include all claims in the lawsuit, and therefore, the action as a
whole must have been brought with reasonable cause because plaintiffs
were awarded default judgment against Ryan Jackson. In the alterna-
tive, plaintiffs argue that they had reasonable cause to bring the deriva-
tive suit on behalf of the Condo Association against C&G. We disagree
with plaintiffs’ interpretation of section 55A-7-40(f), and we affirm the
trial court’s conclusion that the derivative action was brought without
reasonable cause.

As is discussed above, we review the trial court’s conclusion as
to whether the action was brought without reasonable cause de novo.
Under de novo review, “the court considers the matter anew and freely
substitutes its own judgment” for that of the trial court. In re Greens
of Pine Glen, Ltd. P’ship, 356 N.C. 642, 647, 576 S.E.2d 316, 319 (2003).

Section 55A-7-40 governs derivative proceedings under the North
Carolina Nonprofit Corporation Act; it controls the method by which the
members of a nonprofit corporation may bring an action in the right of
that corporation. Under subsection (a) of the statute,

An action may be brought in a superior court of this State
... in the right of any domestic or foreign corporation by
any member or director, provided that, in the case of an
action by a member, the plaintiff or plaintiffs shall allege,
and it shall appear, that each plaintiff-member was a mem-
ber at the time of the transaction of which he complains.

N.C. Gen. Stat. § 55A-7-40(a) (2013). The attorneys’ fees provision at
issue in this case is found in section 556A-7-40(f); it provides that:

(f) In any such action, the court, upon final judgment and
a finding that the action was brought without reasonable
cause, may require the plaintiff or plaintiffs to pay to the
defendant or defendants the reasonable expenses, includ-
ing attorneys’ fees, incurred by them in the defense of
the action.

N.C. Gen. Stat. § 556A-7-40(f) (2013) (emphasis added).

Plaintiffs first argue that the word “action” in section 55A-7-40(f)
should be interpreted to include all claims against all parties in a law-
suit, not just the derivative portion therein. Thus, because plaintiffs
obtained judgment in their favor against Ryan Jackson on claims they
pursued individually, they argue that the action as a whole could not
have been brought without reasonable cause, and attorneys’ fees should
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not have been awarded pursuant to section 55A-7-40(f). In support of
this argument, plaintiffs note that under the North Carolina Rules of
Civil Procedure, an “action” is commenced by filing a complaint, which
may have one or more “claims for relief,” N.C. Gen. Stat. § 1A-1, Rules
3, 8 (2013), and that “more than one claim” may be presented in a single
“action,” N.C. Gen. Stat. § 1A-1, Rule 54 (2013).

We disagree with this interpretation. Plaintiffs seek to attach mean-
ing to the word “action” in section 55A-7-40(f) based on the word’s usage
in general provisions of the North Carolina Rules of Civil Procedure.
However, “where two statutory provisions conflict, one of which is
specific or ‘particular’ and the other ‘general,’ the more specific statute
controls in resolving any apparent conflict.” Furr v. Noland, 103 N.C.
App. 279, 281, 404 S.E.2d 885, 886 (1991). Here, the word “action” in
section 55A-7-40(f) is part of the phrase “[i]n any such action,” with the
word “such” referring to the “action[s]” described by subsection (a) of
the statute — those which are brought “in the right of any domestic or
foreign corporation by any member or director.” See N.C. Gen. Stat.
§ 55A-7-40(a), (f). In other words, it is clear that the phrase “[i]n any such
action” in section 55A-7-40(f) refers specifically to derivative actions set
out by section 55A-7-40, not generic “actions” as the word is used in
general portions of the North Carolina Rules of Civil Procedure. C&G
could have attempted to recover attorneys’ fees on the general “action”
as a whole, but would have had to rely on a different statute to do so.
See United Artists Records, Inc., 18 N.C. App. at 187, 196 S.E.2d at 602
(noting that attorneys’ fees may not be awarded absent specific statu-
tory authority); see also N.C. Gen. Stat. § 6-21.5 (2013) (authorizing an
attorneys’ fee award “[i]n any civil action . . . if the court finds that there
was a complete absence of a justiciable issue of either law or fact raised
by the losing party in any pleading”).

Therefore, in determining whether attorneys’ fees were properly
awarded under section 55A-7-40(f) here, it is irrelevant that plaintiffs
obtained default judgment against Ryan Jackson on their individual
claims. Ryan Jackson was not party to the derivative action. The only
aspect of the lawsuit that triggered section 55A-7-40(f) was the derivative
action brought by plaintiffs on behalf of the Condo Association against
C&G for negligence. Thus, we must determine whether this derivative
action, not the unrelated individual claims joined in the same lawsuit,
was brought without reasonable cause in assessing whether attorneys’
fees awarded under section 55A-7-40(f) were appropriate.

At the hearing on attorneys’ fees, plaintiffs urged the trial court
to apply an interpretation of the phrase “brought without reasonable
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cause” in section 55A-7-40(f) used in an analogous context by this
Court in Lowder on Behalf of Doby v. Doby, 79 N.C. App. 501, 511, 340
S.E.2d 487, 493 (1986). In Lowder, the Court construed N.C. Gen. Stat.
§ 55-565(e), the attorneys’ fees provision for derivative suits on behalf
of business corporations, which contained identical language to that
found in section 55A-7-40(f).1 See id. at 507, 511, 340 S.E.2d at 491, 493.
Because no cases defined or explained the “brought without reason-
able cause” provision in section 55-65(e), the Court drew analogy to
the “lack of probable cause” standard in malicious prosecution cases,
where plaintiffs “need only have a ‘reasonable belief’ that there [was]
a ‘sound chance’ that their claims may be sustained,” not “absolute cer-
tainty of the legal validity of their claims.” Id. at 511, 340 S.E.2d at 493.
On appeal, both plaintiffs and C&G argue that this standard should be
used to interpret the phrase “brought without reasonable cause” under
section 55A-7-40(f). We agree. Because the Lowder Court construed an
identical attorneys’ fees provision in the analogous context of business
corporation derivative actions, we find its reasoning persuasive. Thus,
an action is brought “without reasonable cause” under section 55A-7-
40(f) if there is no “reasonable belief” in a “sound chance” that the claim
could be sustained.

The trial court here “independently reviewed the proceedings in
order to determine whether there was evidence put forward to support
plaintiffs’ claims” and correctly declined to consider this Court’s opinion
in McMillan I affirming the entry of summary judgment in C&G’s favor
as dispositive on the issue of whether the derivative action was brought
without reasonable cause. However, the trial court and the McMillan I
Court both reached the same conclusion — that “[p]laintiffs did not have
evidence to support the allegations made in the [c]Jomplaint.” Thus, pur-
suant to Lowder, the trial court concluded that the action was brought
without reasonable cause because “the record is devoid of evidence that
supports any reasonable belief that there was a sound chance that the
plaintiffs’ claims in this litigation might be sustained.”

After our own independent inquiry, we affirm the trial court’s con-
clusion that plaintiffs did not have a “reasonable belief” that there was
a “sound chance” that the derivative action alleging negligence could be

1. Section 55-55(e) provided that “In any such action the court, upon final judgment
and a finding that the action was brought without reasonable cause, may require the plain-
tiff or plaintiffs to pay to the defendant or defendants the reasonable expenses, including
attorneys’ fees, incurred by them in the defense of the action.” Lowder, 79 N.C. App. at 507,
340 S.E.2d at 491. The statute has since been replaced by N.C. Gen. Stat. § 55-7-46 (2013)
and is substantially rewritten.
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sustained.2 “The elements of negligence are duty owed by defendants to
plaintiffs and nonperformance of that duty proximately causing plain-
tiffs’ injury.” Royal v. Armstrong, 136 N.C. App. 465, 469, 524 S.E.2d
600, 602 (2000). Plaintiffs alleged in their complaint that the Condo
Association incurred prospective liability and compensatory damages
for the costs of repairs to the common areas as a result of C&G’s negli-
gent failure to provide proper and adequate waterproofing, dampproof-
ing, and/or drainage for the exterior and common areas of the property.
Plaintiffs argue that they had reasonable cause to bring the derivative
action because: (1) the permits issued by the city listed C&G as the con-
tractor on the renovations that it undertook and no other contractors
were listed; (2) C&G was a general contractor under N.C. Gen. Stat.
§ 87-1 (2013) because the amount of work it undertook totaled more
than $30,000.00; (3) general contractors owe a duty of reasonable care
to anyone who may foreseeably be endangered by their negligence, Lord
v. Customized Consulting Specialty, Inc., 182 N.C. App. 635, 643, 643
S.E.2d 28, 32-33 (2007); and (4) prior to the filing of the complaint, a
consultant proposed a plan to fix the water leakage, thus indicating the
areas that plaintiffs claim to have been the source of the water damage.3

Even assuming that this information supports an allegation that
C&G was a general contractor which owed a duty to those who could
foreseeably be injured by the work it undertook, plaintiffs had no evi-
dence at any point prior to or during the litigation tending to show that
work performed by C&G or its agents was the proximate cause of the
water damage. The contract between C&G and Ryan Jackson does not
indicate that C&G performed any work on the areas of the property
which plaintiffs theorized to be the source of the leakage. On the con-
trary, both Collins and Galyon averred that C&G performed no work
on the retaining wall or the parking lot during the renovation, and that
aside from the windows, doors, and electrical boxes, neither C&G nor
its subcontractors penetrated the exterior of the building at all. Collins
specifically averred that Ryan Jackson only wished to contract “some of

2. The trial court seemed to inquire in part as to plaintiffs’ individual claim of negli-
gence against C&G in addition to the derivative action. Specifically, it mentioned the lack
of evidence related to the causation of leaks into plaintiffs’ condominiums, which would
be irrelevant to the derivative action premised on damage to exterior “common areas.” As
is discussed above, the applicable attorneys’ fees statute utilized here, section 55A-7-40(f),
applies only to derivative actions.

3. The plan consisted of sealing the water penetration areas, applying a waterproof-
ing membrane, and connecting downspouts to the foundation drain system and the back
corner of the lot.
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the work” to C&G, and that C&G “did not have exclusive control over
construction of the improvements.” Faced with these affidavits at the
summary judgment phase of the litigation, plaintiffs still could not pro-
duce any evidence tending to show the existence of a genuine issue of
material fact concerning their claims. The McMillan I Court held that
“[u]ltimately, plaintiffs fail[ed] to cite any evidence which indicated
that [C&G] performed any work on either the retaining wall or the
parking lot during the course of the renovations,” and “[p]laintiffs failed to
present any evidence that the windows, doors and electrical boxes men-
tioned in Collins’s affidavit as the only exterior work performed by [C&G]
were the cause of the leaks into plaintiffs’ condominiums.” McMillan I
at *4-*5. Given that plaintiffs could not produce any evidence to sup-
port their allegation that C&G proximately caused the water damage
at summary judgment, it follows that they also had no such evidence
when they filed the derivative action almost a year earlier. Without any
evidence of causation, a necessary element of the derivative action for
negligence, plaintiffs could not have had a “reasonable belief” that there
was a “sound chance” that the derivative action could be sustained.

Accordingly, we affirm the trial court’s conclusion that the derivative
action was brought without reasonable cause under section 55A-7-40(f).

III. Abuse of discretion

[3] Having determined that the trial court did not err in concluding that
the derivative action was brought without reasonable cause, we must
now review the attorneys’ fees awarded by the trial court under sec-
tion 556A-7-40(f) for abuse of discretion. “An abuse of discretion will be
found only when the trial court’s decision . . . could not have been the
result of a reasoned decision.” Manning v. Anagnost, __ N.C. App. __,
_, 739 S.E.2d 859, 861 (2013) (citation and quotation marks omitted).
Here, the trial court awarded the entirety of the attorneys’ fees incurred
by C&G in defense of the lawsuit as a whole, $36,325.00, which could
have included costs incurred in defense of both the derivative action
and plaintiffs McMillan’s and Hendrix’s individual claim of negligence.
However, section 55A-7-40(f) only authorizes an award “in the defense
of the [derivative] action,” not in the defense of an individual negligence
claim. Therefore, the trial court abused its discretion by failing to distin-
guish between costs incurred by C&G in defense of plaintiffs’ individual
negligence claim and the costs incurred in defense of the derivative
action. Accordingly, we remand for entry of factual findings as to what
portion of the attorneys’ fees are attributable to defense against the
derivative action and adjustment of the fee award that is reflective of
those findings.
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Conclusion

After careful review, we affirm the trial court’s conclusion that the

derivative action was brought without reasonable cause, and we remand
for entry of attorneys’ fees based on the costs incurred in defense of the
derivative action.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

Judges BRYANT and STEELMAN concur.

NATIONWIDE MUTUAL INSURANCE COMPANY, INC., PLAINTIFF
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INTEGON NATIONAL INSURANCE COMPANY anxp STATE NATIONAL
INSURANCE COMPANY, DEFENDANTS

No. COA13-640
Filed 21 January 2014

Insurance—underinsured motorist’s coverage—pro rata distribu-

tion among policy providers

The trial court erred in a declaratory judgment action arising
out of an insurance coverage question by not applying a pro rata
distribution of the credit paid by the underinsured motorist’s insur-
ance provider to all three underinsured motorist insurance (UIM)
policy providers. Because the respective excess clauses were mutu-
ally repugnant and the claimant was a Class I insured under all three
UIM policies, the trial court was required to allocate credits and
liabilities amongst the three UIM policyholders on a pro rata basis
under N.C. Farm Bureau v. Bost, 126 N.C. App. 42.

Appeal by plaintiff from order entered 27 March 2013 by Judge Carl

R. Fox in Wake County Superior Court. Heard in the Court of Appeals
23 October 2013.

Cranfill Sumner & Hartzog, LLP, by George L. Simpson, IV, for
plaintiff-appellant.

Bennett & Guthrie, PLLC, by Rodney A. Guthrie, for defendant-
appellee Integon National Insurance Company.
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Pinto Coates Kyre & Bowers, PLLC, by Deborah J. Bowers, for
defendant-appellee State National Insurance Company.

HUNTER, JR., Robert N., Judge.

Plaintiff Nationwide Mutual Insurance Company (“Plaintiff”)
appeals from a 27 March 2013 order granting summary judgment in favor
of Integon National Insurance Company (“Integon”) and State National
Insurance Company (“State National”).! Upon review, we find the trial
court erred by not applying a pro rata distribution of the credit paid by
the underinsured motorist’s insurance provider to all three underinsured
motorist insurance (“UIM”) policy providers. We reach this conclusion
because the respective excess clauses were (i) mutually repugnant and
(ii) because the claimant was a Class I insured under all three UIM poli-
cies. Under North Carolina Farm Bureau v. Bost, 126 N.C. App. 42,
483 S.E.2d 452 (1997), the trial court was required to allocate credits
and liabilities amongst the three UIM policyholders on a pro rata basis
if both of these conditions are met. We thus reverse the trial court and
remand for the trial court to enter summary judgment for Plaintiff.

I. Facts & Procedural History

This declaratory judgment action arose out of an insurance cover-
age question allocating proceeds of three separate UIM policies to pay a
wrongful death claim. Plaintiff filed its original complaint for declaratory
judgment on 8 June 2012, which was amended by consent on 7 December
2012.2 Integon and State National timely answered Plaintiff’s complaint
on 10 January 2013 and 17 January 2013 respectively. All parties moved
for summary judgment. The summary judgment motions were heard
by Judge Carl R. Fox in Wake County Superior Court on 7 March 2013.
Judge Fox denied Plaintiff’s motion for summary judgment and allowed
Defendants’ motions on 27 March 2013. Plaintiff filed a timely written
notice of appeal on 18 April 2013. Plaintiff and Defendants stipulated to
the following facts.

A three-vehicle accident occurred on 23 August 2011, involving the
decedent Nelson Lee Clark (“Clark”), the tortfeasor Gaye Holman Ikerd
(“Ikerd”), and Lucille Pitts (“Pitts”). Ikerd ran a red light and collided

1. Collectively, Integon and State National will be referred to as “Defendants.”

2. The complaint was amended to reflect ownership of the insurance policy held
by State National, rather than the originally named party, Direct General Insurance
Company. State National is a subsidiary of Direct General Insurance Company.
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with Clark’s motorcycle. Pitts was driving a separate vehicle that ran
over Clark after he was thrown from his motorcycle. Ikerd admitted
liability to Clark’s estate, and her liability insurer paid the policy limit of
$50,000. Pitts was not found liable for the incident.

Clark was insured for UIM coverage under three policies: (1) the
Integon policy, number NCV 9474162, issued to Nelson Clark as
the named insured and covering the motorcycle that Clark was driv-
ing at the time of the accident in the amount of $100,000 per person;
(2) the State National policy, number 47 NCQD 118505586, issued to
Nelson Clark as the named insured in the amount of $50,000 per person;
and (3) a policy issued by Plaintiff, number 6132 019939, to Walter Lee
and Nancy Ikard Clark as named insureds in the amount of $50,000 per
person. Mr. and Mrs. Clark were the decedent’s parents, and he was a
resident of their household at the time of the accident. The parties stipu-
lated to the following relevant policy provisions:

Nationwide Policy:
Policyholder — Named Insured: Walter Lee and Nancy
Ikard Clark

UM/UIM limits: $50,000 per person/ $100,000 per accident

Other Insurance

If this policy and any other auto insurance policy apply to
the same accident, the maximum amount payable under
all applicable policies for all injuries to an insured caused
by an uninsured motor vehicle or underinsured motor
vehicle shall be the sum of the highest limit of liability for
this coverage under each policy.

In addition, if there is other applicable similar insurance,
we will pay only our share of the loss. Our share is the
proportion that our limit of liability bears to the total of all
applicable limits. However, any insurance we provide with
respect to a vehicle you do not own shall be excess over
any other collectible insurance.

Integon policys:
Policyholder — Named Insured: Nelson Clark

3. The “Other Insurance” clause in the Integon policy contains the word “loss”
instead of “share” in the second sentence of the clause. However the Integon policy defines
“loss” the same way both other policies define “share”: “the proportion that our limit of
liability bears to the total of all applicable limits.”
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UM/UIM limits: $100,000 per person/ $300,000 per accident

OTHER INSURANCE

If this policy and any other auto insurance policy issued
to you apply to the same accident, the maximum amount
payable under all applicable policies for all injuries caused
by an uninsured motor vehicle under all policies shall not
exceed the highest applicable limit of liability under any
one policy.

If this policy and any other auto insurance policy issued
to you apply to the same accident, the maximum amount
payable for injuries to you or a family member caused
by an underinsured motor vehicle shall be the sum of
the highest limit of liability for this coverage under each
such policy.

In addition, if there is other applicable similar insurance,
we will pay only our share of the loss. Our loss is the pro-
portion that our limit of liability bears to the total of all
applicable limits. However, any insurance we provide with
respect to a vehicle you do not own shall be excess over
any other collectible insurance.

State National policy:
Policyholder — Named Insured: Nelson Clark

UM/UIM limits: $50,000 per person/ $100,000 per accident

OTHER INSURANCE

If this policy and any other auto insurance policy apply to
the same accident, the maximum amount payable under
all applicable policies for all injuries to an insured caused
by an uninsured motor vehicle or underinsured motor
vehicle shall be the sum of the highest limit of liability for
this coverage under each policy.

In addition, if there is other applicable similar insurance,
we will pay only our share of the loss. Our share is the
proportion that our limit of liability bears to the total of all
applicable limits. However, any insurance we provide with
respect to a vehicle you do not own shall be excess over
any other collectible insurance.

47
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All three policies define the term “you” as:
Throughout this policy, “you” and “your” refer to:
1. The “named insured” shown in the Declarations; and
2. The spouse if a resident of the same household.

After reviewing the policies, the pleadings, the parties’ motions,
the parties’ memoranda, and hearing the parties’ arguments, Judge
Carl Fox granted summary judgment on behalf of Defendants based on
Defendants’ contention that their policies should be considered primary
and Plaintiff’s policy should be considered excess. The trial court con-
cluded “as a matter of law that there is no genuine issue of any material
fact in this case that the underinsured motorist coverage afforded . . . on
those same claims is excess|.]”

II. Jurisdiction & Standard of Review

On appeal, Plaintiff asks this Court to reverse the trial court based
upon this Court’s holding in Bost. 126 N.C. App. at 52, 483 S.E.2d 458-59.

This Court has jurisdiction to review the matter pursuant to N.C.
Gen. Stat. § 7TA-27(b) (2013). “Our standard of review of an appeal from
summary judgment is de novo; such judgment is appropriate only when
the record shows that ‘there is no genuine issue as to any material fact
and that any party is entitled to a judgment as a matter of law.” ” In
re Will of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576 (2008) (quoting
Forbis v. Neal, 361 N.C. 519, 524, 649 S.E.2d 382, 385 (2007)). “ ‘Under a
de novo review, the court considers the matter anew and freely substi-
tutes its own judgment’ for that of the lower tribunal.” State v. Williams,
362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008) (quoting In re Greens
of Pine Glen, Ltd. P’ship, 356 N.C. 642, 647, 576 S.E.2d 316, 319 (2003)).

III. Analysis

Plaintiff argues that the holding in Bost requires a pro rata distribu-
tion of the $50,000 credit supplied by the underinsured motorist Ikerd’s
insurer. Plaintiff argues that Bost requires pro rata distribution because
(i) the three policies’ “other insurance” sections are mutually repugnant
and (ii) claimant Clark was a Class I insured under the three policies,
which requires pro rata distribution under Bost. Defendants argue that
the language used in the UIM policies controls and class designation is
not relevant when multiple UIM excess clauses may be read together
harmoniously. See Iodice v. Jones, 133 N.C. App. 76, 79 & n.3, 514 S.E.2d
291, 293 & n.3 (1999).
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For purposes of clarity, we hold that courts resolving UIM credit/
liability apportionment disputes amongst multiple providers must make
the following inquiry in deciding these cases. First the language used in
the excess clause must be identical between the excess clauses of the
respective UIM policies, or “mutually repugnant.” See Sitzman v. Gov’t
Employees Ins. Co., 182 N.C. App. 259, 262-64, 641 S.E.2d 838, 84042
(2007) (noting that identical language is mutually repugnant, requir-
ing that neither is given effect, and applying the rule to non-identical
excess clauses). If the language is not identical, the inquiry ends, as
the excess policies are not mutually repugnant, and the trial court may
apply the facial policy language to determine distribution. Id.

If this first prong is satisfied and the policies are repugnant, the sec-
ond inquiry is to determine whether the respective UIM carriers are in
the same class; if so, the trial court must apportion liabilities and credits
on a pro rata basis. Bost, 126 N.C. App. at 52, 483 S.E.2d at 458-59.

Only after considering the “class” of the claimant do we reach the
third step of the inquiry. If separate classes exist, a primary/excess dis-
tinction may be drawn despite identical language. lodice, 133 N.C. App.
at 79 & n.3, 514 S.E.2d at 294 & n.3. Such identical clauses may allow
a finding of non-repugnancy after applying the policies’ definitions,
specifically relating to ownership identified in the policy. Id.

Because this issue was settled in Bost and we are bound to follow
this holding, we must disagree with Defendants’ contention that identi-
cal excess clauses as applied to claimants all situated within the same
class may be read together “harmoniously.” See In re Civil Penalty,
324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989) (“Where a panel of the Court
of Appeals has decided the same issue, albeit in a different case, a sub-
sequent panel of the same court is bound by that precedent, unless it has
been overturned by a higher court.”). As such, we reverse the trial court,
and remand to the trial court for a pro rata distribution of the $50,000
credit supplied by Ikerd’s insurer.4 The three tests described above are
more fully discussed hereinafter.

4. If Nationwide is considered “excess,” Nationwide pays the full amount of its
$50,000 liability limit under the UIM coverage, Integon pays $66,666.67 and State National
pays $33,333.33. Integon and State National both divided the $50,000 paid by Ikerd’s insurer
and received $25,000 each.

A pro rata distribution would net Nationwide a credit of 25 percent of its liability limit,
or $12,500. Nationwide would then be liable for $37,500, rather than the full $50,000 of its
UIM policy. Integon would pay $75,000 and State National would pay $37,500 under a pro
rata distribution.
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i. Mutually Repugnant Excess Clauses

The first item in the inquiry is to determine whether or not the respec-
tive excess clauses are identical. Identical “excess clauses” are typically
deemed mutually repugnant and neither excess clause is given effect.
Integon Nat'l. Ins. Co. v. Phillips, 212 N.C. App. 623, 630, 712 S.E.2d
381, 386 (2011) (“Due to the excess clauses being identically worded, it
is impossible to determine which policy is primary, and thus the excess
clauses must be deemed mutually repugnant, with neither clause being
given effect.” (quotation marks and citation omitted)); see also James
E. Snyder, Jr., North Carolina Automobile Insurance Law § 33-5 (Supp.
2013). Where identical excess clauses exist, the policies are read as if
the identical excess clauses were not present. lodice at 78, 514 S.E.2d
at 293 (“Where it is impossible to determine which policy provides pri-
mary coverage due to identical ‘excess’ clauses, ‘the clauses are deemed
mutually repugnant and neither . . . will be given effect.” ” (quoting N.C.
Farm Bureau Mut. Ins. Co. v. Hilliard, 90 N.C. App. 507, 511, 369 S.E.2d
386, 388 (1988)) (alterations in original)); Onley v. Nationwide Mut. Ins.
Co., 118 N.C. App. 686, 690, 456 S.E.2d 882, 884, disc. review denied, 341
N.C. 651, 462 S.E.2d 514 (1995).

When mutually repugnant clauses exist, the multiple UIM carriers
share both credits and liabilities pro rata, as sharing “the liability in pro-
portion to the coverage but not the credit in a like manner is irrational.”
Onley, 118 N.C. App. at 691, 456 S.E.2d at 885; see also Harleysville Mudt.
Ins. Co. v. Nationwide Mut. Ins. Co., 165 N.C. App. 543, 600 S.E.2d 901,
2004 WL 1610050 at *3 (2004) (unpublished) (“ ‘Where an insured is in
the same class under two policies and the ‘other insurance’ clauses in the
policies are mutually repugnant, the claims will be prorated.” ” (quoting
Hlasnick v. Federated Mut. Ins. Co., 136 N.C. App. 320, 330, 524 S.E.2d
386, 393, aff’d on other grounds in part and disc. review improvidently
allowed in part, 3563 N.C. 240, 539 S.E.2d 274 (2000))).

The converse is also true when policies are not identical in form or
effect, they are not mutually repugnant. Sitzman, 182 N.C. App. at 264,
641 S.E.2d at 842 (noting the differences between two policies’ excess
clauses in both form and effect); see also Hlasnick, 136 N.C. App. at 330,
524 S.E.2d at 393 (“[T]here is no need to consider the class into which an
insured falls or to prorate coverage where, as here, the ‘other insurance’
clauses are not mutually repugnant, but may be read together harmoni-
ously.”). In Sitzman, two UIM policies’ excess clauses were at issue. The
first policy was issued by Geico to the claimant in North Carolina and
uses the standard North Carolina excess clause language used by both
Plaintiff and Defendants’ policies discussed above in Section I supra.
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182 N.C. App. at 262, 641 S.E.2d at 841. The second policy was issued by
Harleysville in Virginia to the claimant’s parents. Id. at 261, 641 S.E.2d
at 840. The policy was interpreted under Virginia law as it was issued
in that state. Id. at 263, 641 S.E.2d at 842. The Harleysville policy also
contained an excess clause that was distinct from the standard North
Carolina excess clause:

[T]he following priority of policies applies and any amount
available for payment shall be credited against such poli-
cies in the following order of priority:

First Priority[:] The policy applicable to the vehicle the
“insured” was “occupying” at the time of the accident.

Second Priority[:] The policy applicable to a vehicle
not involved in the accident under which the “insured”
is a named insured.

Third Priority[:] The policy applicable to a vehicle not
involved in the accident under which the “insured” is
other than a named insured.

Id. at 263, 641 S.E.2d at 841-42 (alterations in original). This Court
explicitly noted the differences between the wording of the Geico and
Harleysville policy:

Unlike the GEICO excess clause, the Harleysville policy
does not differentiate between policies based upon own-
ership of the vehicle in which the insured was riding at
the time of the accident. Rather, the Harleysville policy
differentiates between the first priority on one hand, and
the second and third priorities on the other, based upon
whether the policy is applicable to (1) the vehicle involved
in the accident or (2) a vehicle not involved in the accident.
The Harleysville policy further differentiates between the
second and third priorities depending upon whether the
insured is a named insured or other than a named insured.

The Harleysville policy does not define the phrase “appli-
cable to [the or a] vehicle.” GEICO argues the phrase
“applicable to [the or a] vehicle” is synonymous with
“covering [the or a] vehicle.” Under that interpretation,
the vehicle referred to would be the vehicle listed as an
insured vehicle under the policy. The bicycle is not listed
as an insured vehicle under either policy. Therefore, the
GEICO policy would have second priority because it is
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“[t]he policy [covering] a vehicle not involved in the acci-
dent [i.e., Plaintiff’s 1987 Buick] under which [Plaintiff] is
a named insured.” GEICO further argues the Harleysville
policy has third priority because it is “[t]he policy [cover-
ing] a vehicle not involved in the accident [i.e., Plaintiff’s
parents’ vehicles] under which [Plaintiff] is other than a
named insured.” Under this interpretation, the GEICO pol-
icy would have higher priority and would therefore be pri-
mary under the Harleysville excess clause. Accordingly,
the GEICO policy would be primary under both the
GEICO and Harleysville policies, and the excess clauses
would not be mutually repugnant.

Sitzman, 182 N.C. App. at 264, 641 S.E.2d at 842 (emphasis added)
(alterations in original). As such, the excess clauses under consider-
ation were not identical and not mutually repugnant, necessitating no
further inquiry.

However, identical policy language is not axiomatically mutually
repugnant if the excess clauses at issue do not have the same meaning
as applied to the facts of the case. See Iodice, 133 N.C. App. at 78, 514
S.E.2d at 293 (agreeing with appellant that the “ ‘other insurance’ clauses
in this case, although identically worded do not have identical meanings
and are therefore not mutually repugnant”). In Iodice, this Court held:

Because “you” is expressly defined as the named insured
and spouse, the Nationwide “excess” clause reads: “[A]ny
insurance we provide with respect to a vehicle [Penney]
do[es] not own shall be excess over any other collectible
insurance.” It follows that Nationwide’s UIM coverage is
not “excess” over other collectible insurance (and is, there-
fore, primary), because the vehicle in which the accident
occurred is owned by Penney. The GEICO “excess” clause
reads: “[A]ny insurance we provide with respect to a vehi-
cle [Iodice’s mother] do[es] not own shall be excess over
any other collectible insurance.” It follows that GEICO’s
UIM coverage is “excess” (and is, therefore, secondary),
because the vehicle in which the accident occurred is not
owned by Iodice’s mother. Accordingly, Nationwide pro-
vides primary UIM coverage in this case.

Id. at 78-79, 514 S.E.2d at 293 (alterations in original).

Thus, where identically worded policy provisions existed but the
actual application of the policies negated mutual repugnancy, this Court
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held that the “excess” UIM policy was not entitled to a set-off credit. Id.
In so holding, however, this Court reaffirmed the class distinction dis-
cussed in Bost and considered infra, stating that a “Class II insured may
be treated differently than a Class I insured.” Id. at 79 n.3, 514 S.E.2d at
293 n.3. Iodice thus stands for the proposition that identical language in
excess clauses may be read together harmoniously if a claimant is cat-
egorized under separate “classes.”

A subsequent case, Hlasnick, is instructive in prescribing and apply-
ing the required three questions in this area of the law. In Hlasnick, a
husband and wife were injured in an automotive accident caused by
a negligent driver. Id. at 321-22, 524 S.E.2d at 387-88. The husband was
driving a Dodge pick-up truck owned by the car dealership where he
worked, and was running a personal errand while his wife was pres-
ent. Id. at 322, 524 S.E.2d at 388. The negligent driver was underinsured,
the driver’s policy carrier tendered its limits, and the husband and wife
sought recovery under their UIM policies. Id. The husband’s employer
had UIM coverage, while both husband and wife each had personal
insurance policies that carried UIM coverage. Id.

This Court held the policies were not mutually repugnant because
the “term ‘you’ in the different policies refers to different individuals;
and the ‘other insurance’ provisions in the policies are not identical,”
meaning the policies could thus be read together harmoniously. Id. at
330, 524 S.E.2d at 392-93 (emphasis added). This Court also noted the
claimants fit within separate classes, but held that even had the claim-
ants been within the same class under both UIM policies, the language
of the respective excess clauses was not mutually repugnant. Id. at 330,
524 S.E.2d at 392 (“By contrast, plaintiffs here are second-class insureds
under Federated Mutual’s policy, but are first-class insureds under
State Farm'’s policy[.]”). This Court contrasted Hlasnick with Smith
v. Nationwide Mutual Ins. Co., 328 N.C. 139, 400 S.E.2d 44 (1991),
where “there were two policies. The insureds were in the same class
under both policies, the term ‘you’ in each policy referred to the same
individual, and the policies contained identical ‘other insurance’ provi-
sions.” Hlasnick, 136 N.C. App. at 330, 524 S.E.2d at 392.

Here, the language contained in the “excess clause” is identical in all
three policies. Id. at 330, 524 S.E.2d at 392-93; see also Phillips, 212 N.C.
App. at 630, 712 S.E.2d at 386 (noting where identical language exists, a
presumption of repugnancy exists). Thus, the first part of the inquiry is
satisfied, however our work is not finished. As Iodice noted, identically-
worded policies may be read together “harmoniously,” but that reading
is predicated on whether the claimant falls within different “classes”
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between the respective policies. 133 N.C. App. at 79 n.3, 514 S.E.2d at
293 n.3; Hlasnick, 136 N.C. App. at 330, 524 S.E.2d at 393. Thus, whether
we may reach the third portion of our inquiry (whether the identical
excess clauses may be read harmoniously) depends on the classes of the
UIM providers, as announced in Bost and affirmed in lodice, Hlasnick,
Harleysville, Sitzman, and Benton v. Hanford, 195 N.C. App. 88, 92, 671
S.E.2d 31, 34 (2009).

ii. Class Recognition under Bost

This Court in Bost noted a distinction with how liabilities and cred-
its are apportioned according to the class of the “persons insured:”

[glenerally, the first class of “persons insured” are the
“named insured and, while resident of the same house-
hold, the spouse of any named insured and relatives of
either, while in a motor vehicle or otherwise.” All per-
sons in the first class are treated the same for insurance
purposes. When “excess” clauses in several policies are
identical, the clauses are deemed mutually repugnant
and neither excess clause will be given effect, leaving the
insured’s claim to be pro rated between the separate poli-
cies according to their respective limits.

126 N.C. App. at 52, 483 S.E.2d at 458-59 (internal citations omitted).
Bost identified and categorized these “classes” in the relevant statute. Id.
at 52, 483 S.E.2d at 458; N.C. Gen. Stat. § 20-279.21 (2013) (“ ‘[P]ersons
insured’ means the named insured and while resident of the same house-
hold, the spouse of any named insured and relatives of either, while in
a motor vehicle or otherwise[.]”). Despite efforts to overturn Bost, the
class distinction drawn in Bost remains today. Defendant Appellant’s
New Brief, Harleysville Mut. Ins. Co. v. Nationwide Mut. Ins. Co., 359
N.C. 421, 611 S.E.2d 832 (2005) No. 444PA04, 2004 WL 3120959 at *23-24
(“Accordingly, Bost was decided incorrectly and should be overruled.
Because the Court of Appeals based its decision in the present case on
Bost, the Court of Appeals decided the present case incorrectly as well,
and its decision in the present case should be reversed.”).

Defendants point to decisions decided subsequent to Bost, but none
of these cases overrule Bost and all involve either excess clauses that are
not mutually repugnant or distinctions in classes of underinsured motor-
ist policies. See Sitzman, 182 N.C. App. at 265, 267, 641 S.E.2d at 843, 844
(finding that the two UIM policies were not mutually repugnant due to
different wording and Virginia’s choice not to recognize North Carolina’s
class distinction (citing Dairyland Ins. Co. v. Sylva, 409 S.E.2d 127,
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128 (Va. 1991)); Harleysville, 165 N.C. App. 543, 600 S.E.2d 901, 2004
WL 1610050 at *3 (“While Nationwide points to two decisions by this
Court subsequent to Bost as supporting its position, each of those cases
recognizes that Bost controls when, as here, the injured party is a Class
I insured under each of the policies at issue.”); Hlasnick, 136 N.C. App.
at 330, 524 S.E.2d at 392-93 (“[P]laintiffs here are second-class insureds
under Federated Mutual’s policy, but are first-class insureds under State
Farm’s policy; the term ‘you’ in the different policies refers to different
individuals; and the ‘other insurance’ provisions in the policies are not
identical.”); Todice, 133 N.C. App. at 79 n.3, 514 S.E.2d at 293 n.3 (hold-
ing Bost was distinguishable because the plaintiff in Bost was “a Class I
insured under both policies” and stating a “Class II insured may be
treated differently than a Class I insured”).

The one case addressing this issue that does not mention the Class I/
Class II distinction is Benton, and the facts of that case include a Class I
UIM provider and a Class II UIM provider, making the excess and pri-
mary distinction this Court drew appropriate. 195 N.C. App. at 97, 671
S.E.2d at 36. In Benton, the claimant was injured while a passenger-guest
in a vehicle that struck a tree. Id. at 90, 671 S.E.2d at 32. Nationwide
provided UIM coverage that applied to the vehicle and its occupants
involved in the accident, a vehicle owned by the operator. Id. at 97, 671
S.E.2d at 36. The claimant also received UIM coverage as a member of his
mother’s household under a Progressive insurance policy. Id. As such,
the claimant was a Class II insured under the Nationwide policy (as a
passenger-guest) and a Class I insured under his mother’s Progressive
policy (as a resident-relative). Because the classes of the UIM policies
were different, this Court could conduct the analysis laid forth in Iodice
to find the Nationwide policy was “primary” and the Progressive policy
was “excess.” Id.

The facts of Bost were also similar to the present case:

Carrie Bost was not a named insured under Larry Bost’s
insurance policy with Farm Bureau. Both Farm Bureau
and defendant Allstate insured Carrie Bost as a first class
insured because she was a relative and resident of the
households of both Larry and Cara Bost. Both policies
have “Other Insurance” provisions which are identical,
and therefore, the provisions nullify each other, leaving
Farm Bureau and defendant Allstate to share the Ezzelle
settlement on a pro rata basis.

126 N.C. App. at 52, 483 S.E.2d at 459. Here, the claimant Clark was a
Class I insured under all three UIM policies and the three policies all
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contained identical language. Clark also held two policies (the Integon
policy and the State National Policy) as the named policyholder and
was a relative resident of his parents’ household, making him a Class I
beneficiary of their Nationwide UIM policy. Under Bost, the credit paid
by Ikerd’s insurer must be distributed pro rata amongst Plaintiff and
Defendants. Because the policies are (i) identical and (ii) claimant was
a member of the same class within the excess clause of all three UIM
policies, we cannot reach the third consideration of whether the identi-
cal language of the excess clause, as applied, may be read harmoniously
amongst the excess clauses. We thus reverse the trial court and remand
for a pro rata distribution of the credit.

IV. Conclusion

Because (i) all three policies were mutually repugnant and (ii) the
claimant was a Class I insured under all three policies, pro rata distribu-
tion of the $50,000 credit provided by Ikerd is required under Bost. For
the foregoing reasons, the trial court’s granting of summary judgment
for Defendants is

REVERSED AND REMANDED FOR ENTRY OF SUMMARY
JUDGMENT IN FAVOR OF PLAINTIFF.

Judges ROBERT C. HUNTER and CALABRIA concur.

STATE OF NORTH CAROLINA
V.
NAMATH PHILIP BEAM

No. COA13-635
Filed 21 January 2014

1. Drugs—possession of heroin—trafficking in opium or heroin
—failure to give requested instruction—no evidence of con-
fusion or mistake

The trial court did not err in a possession of heroin and
trafficking in opium or heroin by transportation case by failing to
give defendant’s requested instruction to the jury. The requested
instruction was that the State had to prove defendant knew what he
transported was heroin, but defendant did not present any evidence
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that he was confused or mistaken about the nature of the illegal
drug his acquaintance was carrying.

2. Evidence—police testimony—no plain error

Assuming arguendo in a drugs case that it was improper for a
officer to testify that defendant drove an acquaintance to the same
residence on twenty to twenty-five occasions in the month and a
half leading up to defendant’s arrest, and that the acquaintance was
delivering heroin on each of those occasions, any error did not rise
to the level of plain error when considered in light of the limiting
instruction and the other evidence presented at trial.

3. Appeal and Error—sealed record—no new trial warranted

The Court of Appeals examined the contents of the sealed
record and concluded that there was nothing contained in the
envelope that would warrant granting defendant a new trial or any
other relief.

Appeal by Defendant from judgment entered 28 September 2012
by Judge W. David Lee in Superior Court, Rowan County. Heard in the
Court of Appeals 10 December 2013.

Attorney General Roy Cooper, by Associate Attorney General
Laura Askins, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate
Defender Katherine Jane Allen, for Defendant.

McGEE, Judge.

A jury found Nathan Philip Beam (“Defendant”) guilty on
28 September 2012 of possession of heroin and trafficking in opium or
heroin by transportation. The actions leading to Defendant’s convictions
began on 13 April 2011, when the Rowan County Sheriff’s Department
and other law enforcement agencies entered the home of Joshua
Sprinkle (“Sprinkle”) pursuant to a search warrant obtained on informa-
tion that Sprinkle had been dealing illegal narcotics from his residence.
In an effort to improve his legal position, Sprinkle agreed to cooperate
with authorities by disclosing his heroin source, and by agreeing to set
up a delivery with that source. Sprinkle told officers that he had been
obtaining heroin from a “Mexican” named “Daniel” who was always
driven to Sprinkle’s house by the same white man.
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At trial, Sprinkle identified “Daniel” from a photograph as Daniel
Ponce (“Ponce”). Sprinkle also identified Defendant as the man who
always drove Ponce to Sprinkle’s house for the transactions. Sprinkle
called Ponce on 13 April 2011, and arranged for a delivery of heroin.
Later that day, a truck, driven by Defendant and containing Ponce as
a passenger, backed into the driveway to Sprinkle’s house. Officers
approached the truck, and Ponce, sitting in the passenger seat, dropped
two bags that he had in his hands onto the floorboard of the truck. The
bags were later determined to contain heroin, and a total of 20.2 grams
of heroin were recovered from the truck Defendant was driving on
13 April 2011.

Defendant was arrested and charged with multiple drug-related
offenses. The jury found Defendant guilty of possession of heroin
and trafficking in opium or heroin by transportation on 28 September
2012. Defendant was sentenced to an active sentence of 90-117 months.
Defendant appeals.

L

[1] In Defendant’s first argument he contends that the trial court
erred in denying one of Defendant’s requested instructions to the jury.
We disagree.

Specifically, Defendant argues the trial court should have instructed
the jury in accordance with a footnote in the pattern jury instructions
that, in order to convict Defendant, the State had to prove that Defendant
“knew what he transported was [heroin].” In State v. Coleman, this
Court addressed that footnote:

Footnote 4 of pattern instructions — criminal 260.17 and
260.30 advises the trial judge to further instruct the jury
where defendant contends he did not know the identity of
the substance. Footnote 4 of pattern instruction — crimi-
nal 260.17 reads, as follows: “If the defendant contends
that he did not know the true identity of what he pos-
sessed, add this language to the first sentence: ‘and the
defendant knew that what he possessed was [heroin].” ”
N.C.P1—Crim. 260.17 n.4 (emphasis added). Therefore, if
given as proposed by defendant, the first sentence of pat-
tern instruction-Crim. 260.17 would read as follows: “First,
that defendant knowingly possessed heroin and defendant
knew that what he possessed was heroin.” N.C.P1.—Crim.
260.17 n.4.



IN THE COURT OF APPEALS 59

STATE v. BEAM
[232 N.C. App. 56 (2014)]

State v. Coleman, __ N.C. App. __, __, 742 S.E.2d 346, 349 (2013). In
Coleman, the “defendant’s sole defense to the charges of trafficking in
heroin by possession and by transportation was that he did not know
the box in his possession contained heroin.” Id. at _ , 742 S.E.2d at
350. Recorded statements of the defendant were played at the trial in
Coleman, where the defendant stated multiple times “that when he was
in possession of the box, he believed that it contained only marijuana
and cocaine[,]” and not heroin. Id. at __, 742 S.E.2d at 349. Because the
defendant’s sole defense was that he believed the box he was carrying
only contained marijuana and cocaine, and that he did not know it also
contained heroin, this Court held that the trial court erred in failing to
give the additional instruction concerning the defendant’s knowledge of
the type of contraband he was carrying. Id. at __, 742 S.E.2d at 352.

The present case is distinguishable from Coleman. The additional
instruction in Coleman was clearly required so that the jury would not
mistakenly convict the defendant of knowingly possessing heroin if they
believed his defense that he only knew about the marijuana and cocaine,
and had no knowledge that heroin was contained in the box as well.l In
the case before us, Defendant presented no evidence or argument that
he was confused as to the correct identity of the illegal drugs carried by
Ponce. Defendant’s argument at trial was that he was just driving Ponce,
and had no knowledge that Ponce was carrying any illegal drugs whatso-
ever. Concerning the possession charge, the jury was instructed that the
State had to prove beyond a reasonable doubt that Defendant,

acting either by himself or acting together with another
person or persons, knowingly possessed opium, includ-
ing heroin or any mixture containing opium or heroin,
and that the amount which he possessed was 14 grams or
more or less than 28 grams, it would be your duty to return
a verdict of guilty. If you do not so find or have a reason-
able doubt as to one or more of these things, it would be
your duty to return a verdict of not guilty.

Similarly, the instruction of trafficking required the jury to determine
beyond a reasonable doubt that Defendant knowingly transported
heroin, or some other form of opium. The jury clearly did not believe
Defendant’s argument that he did not know Ponce was carrying heroin.
Because Defendant did not present any evidence that he was confused or

1. It is unclear in Coleman whether there was any cocaine in the box, or if the
defendant was arguing that he believed one of the substances was cocaine when in fact it
was heroin.
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mistaken about the nature of the illegal drug Ponce was carrying, we hold
that the additional instruction Defendant requested was not required.
The trial court did not err in denying Defendant’s requested instruction.

IL.

[2] In Defendant’s second argument, he contends the trial court com-
mitted plain error in allowing irrelevant and prejudicial testimony at
trial. We disagree.

Sprinkle testified that Defendant drove Ponce to Sprinkle’s resi-
dence on twenty to twenty-five occasions in the month and a half leading
up to Defendant’s arrest, and that Ponce was delivering heroin on each
of those occasions. The following colloquy occurred between the State
and Sprinkle:

Q. I believe it was your prior testimony that every time
[Ponce] came to your house, somebody else was driving.

A. Yes, sir.

Q. Who was driving on the other occasions that Mr. Ponce
came to your house?

A. On every occasion? On every single occasion he
come up?

Q. Yes.
A. Mr. Namath Beam [Defendant].

Q. Okay. On the other occasions when [Defendant] would
drive, how would he pull into the driveway there?

A. He would pull past the driveway and then back up.

Q. And was this on every occasion including the ones
where you actually conducted the transaction in the
driveway?

A. Yes, sir, it is.

The trial court instructed the jury that it should limit its consideration
of this testimony to issues concerning Defendant’s “motive, opportunity,
and plan or . . . lack of mistake with regard to the crimes charged in

this case.”

Later in the trial, Chief Deputy David C. Ramsey (“Chief Deputy
Ramsey”) of the Rowan County Sheriff’s Office testified that “Sprinkle
said that his dealings were directly with [Ponce] but that the white
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guy had been in the vehicle and the deal was done in his presence.”
Defendant did not object to this testimony at trial, but argues on appeal
that “it was plain error for the trial court not to strike from the record
the above testimony and provide a curative instruction[.]” Following the
close of all the evidence, the trial court instructed the jury, including giv-
ing the following instruction:

As I'indicated to you earlier, ladies and gentlemen, at the
time the evidence was received tending to show that on
earlier occasions the defendant drove a vehicle occupied
by another passenger to the residence of the witness,
Joshua Sprinkle, and that on those occasions the passen-
ger exchanged controlled substances with the witness for
cash money, you recall my earlier instruction that that
evidence was received solely for the purpose of showing
that the defendant had a motive for the commission of the
crimes charged in this case, that there existed in the mind
of the defendant a plan, scheme, system, or design involv-
ing the crimes charged in this case, that the defendant had
the opportunity to commit the crimes, and the absence
of mistake with respect to the commission of the crimes
charged in this case. As I previously instructed you, if you
believe this evidence, you may consider it, but only for the
limited purposes for which it was received. You may not
consider it for any other purpose.

Assuming, arguendo, that it was improper for Chief Deputy Ramsey
to give the above testimony, when considered in light of the limiting
instruction and the other evidence presented at trial, we hold any error
did not rise to the level of plain error. This argument is without merit.

II1.

[3] In Defendant’s final argument, he requests that this Court “exam-
ine the sealed records and order a new trial if the records contain rel-
evant, discoverable, impeaching, and/or exculpatory evidence.” We find
NO error.

We have examined the contents of the sealed envelope. We hold that
there is nothing contained in the envelope that would warrant granting
Defendant a new trial, or any other relief.

No error.

Judges HUNTER, Robert C. and ELMORE concur.



62 IN THE COURT OF APPEALS

STATE v. CARLTON
[232 N.C. App. 62 (2014)]

STATE OF NORTH CAROLINA
.
MAURICE ERSEL CARLTON, DEFENDANT

No. COA13-359
Filed 21 January 2014

Criminal Law—charging document—misdemeanor—amendment
—changed nature of offense—impermissible

The superior court lacked jurisdiction to try defendant for pos-
session of lottery tickets in violation of N.C.G.S. § 14-290. Even if the
original citation was sufficient to charge defendant under N.C.G.S.
§ 14-291 and the procedures purportedly employed in the district
court resulted in an actual amendment to the citation to charge
defendant under N.C.G.S. § 14-290, the amendment changed the
nature of the offense charged. Accordingly, the amendment was
legally impermissible under N.C.G.S. § 15A-922(f).

Appeal by defendant from judgment entered 2 August 2012 by Judge
Charles H. Henry in Wayne County Superior Court. Heard in the Court of
Appeals 12 September 2013.

Roy Cooper, Attorney General, by David Shick, Associate Attorney
General, for the State.

Gerding Blass, PLLC, by Danielle Blass for defendant-appellant.

DAVIS, Judge.

Maurice Ersel Carlton (“Defendant”) appeals from his conviction
for possession of tickets used in an illegal lottery. On appeal, he argues
that the trial court did not have jurisdiction to try him on the posses-
sion of lottery tickets offense. After careful review, we vacate the trial
court’s judgment.

Factual Background

On 11 September 2011, Officer Matthew Fishman (“Officer Fishman”)
of the Mount Olive Police Department was on patrol and noticed that
the right rear brake light on Defendant’s vehicle was not functioning
properly. Officer Fishman initiated a traffic stop and asked Defendant
to step out of the vehicle. He then issued Defendant a warning citation,
returned his license and registration, and asked Defendant if “there was
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anything in the vehicle . . . that [he] needed to know about.” Defendant
replied: “[N]o, you're welcome to look.”

Officer Fishman conducted a search of the vehicle and located
“approximately 10 carbon copy books which contained a white, pink,
and yellow copy” and a calculator in the center console of the car. He
proceeded to issue Defendant a North Carolina Uniform Citation pur-
porting to charge Defendant with violating N.C. Gen. Stat. § 14-291.1 The
citation simply stated that “[a] person . . . guilty of this offense acts as an
agent in this state for a lottery.”

The case was first tried before the Honorable Charles P. Gaylor, III
in Wayne County District Court on 9 March 2012. Judge Gaylor found
Defendant guilty of “operating [a] lottery” in violation of N.C. Gen. Stat.
§ 14-290 (rather than § 14-291, the statute referenced on the citation) and
sentenced him to 45 days imprisonment. Judge Gaylor then suspended the
sentence and placed Defendant on