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1. Appeal and Error—waiver of argument on appeal—inconsis-
tent with trial court argument

Plaintiff’s contentions in a child custody action were waived 
where they were inconsistent with her positions in the trial court. 
She represented below that her remarriage and proposed relocation 
did not constitute a substantial change in circumstances and could 
not assert the contrary on appeal.

2. Child Custody and Support—remarriage and relocation—
change of circumstances

Even if plaintiff’s arguments had been properly preserved for 
appeal, the trial court did not err by finding a substantial change 
of circumstances in plaintiff’s remarriage and proposed relocation. 
The trial court did not rely on plaintiff’s remarriage alone in invok-
ing its authority to modify the existing order and did not abandon 
its responsibility to link individual changes in circumstance to the 
child’s welfare.

3. Child Custody and Support—remarriage and relocation— 
salutary effects of move—considered by trial court

The trial in a child custody action considered the salutary effects 
of plaintiff’s proposed move, contrary to plaintiff’s contention.
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4. Child Custody and Support—proposed relocation—modifica-
tion of custody—no abuse of discretion

The trial court did not abuse its discretion in a child custody 
action by modifying the existing order so that defendant would 
have school year custody if plaintiff moved to Oregon. Although 
plaintiff’s interpretation of the evidence was different, she did not 
demonstrate how the trial court abused its discretion in reaching 
its result.

Appeal by plaintiff from custody order entered 13 February 2013 by 
Judge Andrea F. Dray in Buncombe County District Court. Heard in the 
Court of Appeals 17 February 2014.

Wyrick Robbins Yates & Ponton LLP, by Tobias S. Hampson and  
K. Edward Greene, for plaintiff-appellant.

Steven Kropelnicki, PC, by Steven Kropelnicki, for defendant- 
appellee.

HUNTER, JR., Robert N., Judge.

Elizabeth Laird Pelzer Green (“Plaintiff”) appeals from a custody 
modification order granting school year custody of her minor child, C.K., 
to his father, Nicholas G. Kelischek (“Defendant”), in the event Plaintiff 
moves outside of North Carolina or 125 miles away from Cherokee 
County. Plaintiff contends that the trial court erred in concluding that 
a substantial change in circumstances had occurred warranting modifi-
cation of the parties’ existing custody plan. In the alternative, Plaintiff 
contends that the trial court erred in concluding that it was in the best 
interest of C.K. to remain in North Carolina. For the following reasons, 
we affirm the trial court’s order.

I.  Factual & Procedural History

Plaintiff and Defendant married on 27 April 2006, separated in May 
2008, and subsequently divorced on 26 April 2010. During the mar-
riage, Plaintiff and Defendant had one child, C.K., who was born in  
December 2006.

On 25 March 2010, Plaintiff and Defendant entered into a separa-
tion agreement, which was incorporated into the decree of divorce to 
be enforceable as the judgment and order of the trial court. Pursuant  
to said agreement, each parent shared joint legal custody of C.K. Plaintiff 
had primary physical custody of C.K. during the week and Defendant 
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had physical custody each weekend. By all accounts, Plaintiff and 
Defendant have, with reasonable adjustments, followed this custody 
plan since their divorce. C.K., who is now seven years old, has lived with 
this schedule since the age of two.

The custody plan agreed to by Plaintiff and Defendant is contin-
gent on the parties’ residence. Specifically, the separation agreement 
provides that “[Defendant] and [Plaintiff] agree that . . . he/she will not 
move more than 125 miles outside of Cherokee County, North Carolina, 
unless otherwise agreed upon by the parties in writing or upon Order 
of the Court.” Accordingly, at all times since their divorce, C.K. has 
resided with Plaintiff in Asheville on weekdays and with Defendant in 
Brasstown on weekends. 

On 5 November 2012, Plaintiff filed a motion to modify custody, 
contending that there had been a substantial change in circumstances 
impacting C.K. since entry of the original custody order. Defendant 
moved to dismiss Plaintiff’s motion, claiming that the motion was 
facially deficient, and, in the alternative, moved the trial court to modify 
custody giving him primary physical custody of C.K. The matter came on 
for a hearing before the trial court on 14 January 2013. Evidence at the 
hearing tended to show the following.

Since the parties’ divorce, Plaintiff has maintained a residence in 
Asheville, albeit at three different locations. Plaintiff has not worked 
since C.K.’s birth and is currently unable to support herself financially. 
Nevertheless, Plaintiff has been attentive to C.K.’s needs, encouraging 
C.K. to participate in extracurricular activities and attending to C.K.’s 
medical needs.

In June 2011, Plaintiff rekindled a romantic relationship with Mr. 
Dominic Green (“Mr. Green”), a man she dated in high school. Mr. Green 
currently lives in Portland, Oregon. On 25 May 2012, Plaintiff married 
Mr. Green. Plaintiff has not relocated to Oregon but desires to do so.1 

Since resuming a relationship with Mr. Green, Plaintiff has traveled 
to Oregon several times, including trips with C.K. Mr. Green has two 
children from a previous marriage of which he does not have primary 
custody. Mr. Green lives in a small condo, but has indicated he will buy a 
house and provide for Plaintiff and C.K. if they move to Oregon. Neither 

1. Plaintiff’s motion to modify custody asked the trial court to “award the Plaintiff 
the primary care and control of the child and [to enter an order concluding] that Plaintiff be  
allowed to relocate with the minor child to the State of Oregon.”
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Mr. Green nor Plaintiff have extended family in Oregon. C.K.’s maternal 
grandmother and great-grandmother are in North Carolina.

Since the parties’ divorce, Defendant has lived near C.K.’s paternal 
grandparents in Brasstown and has worked in the family’s instrument 
manufacturing and distribution business. Defendant’s housing situa-
tion is stable and C.K. has his own room when staying with Defendant. 
Defendant has consistently exercised his weekend custody of C.K. and 
has also been attentive to C.K.’s developmental needs. Defendant’s 
extended family is actively involved in C.K.’s life. Defendant is currently 
engaged to Ms. Misty Taylor (“Ms. Taylor”), whom he has known for three 
years. Ms. Taylor has met C.K. and has a warm relationship with him. 

C.K. is a well-adjusted, healthy, and happy child. C.K. participates 
actively in extracurricular activities in both Asheville and Brasstown. 
C.K. is aware that Plaintiff wishes to relocate them to Oregon and is 
aware that the proposed relocation has placed tension between Plaintiff 
and Defendant. C.K. exhibited separation anxiety on one occasion when 
leaving Defendant to return with Plaintiff to Asheville.

C.K. is now old enough to attend school. Anticipating that C.K.’s 
education would necessitate changes to the custody plan, the parties’ 
separation agreement included the following:

When [C.K.] begins school, [Defendant] and [Plaintiff] 
agree to negotiate any necessary revisions to the visitation 
schedule. The parenting schedule will be reviewed each 
and every year in the month of June and tailored to meet 
the needs of both parents and [C.K.’s] development.

Notwithstanding this provision, there has been conflict between the par-
ties as to whether C.K. should attend public school or be home-schooled 
by Plaintiff.

Upon hearing the foregoing and other record evidence, the trial 
court concluded that there had been a substantial change in circum-
stances since the entry of the divorce decree warranting modification  
of the original custody order. Accordingly, by order dated 13 February 
2013, the trial court denied Defendant’s motion to dismiss and concluded:

That Plaintiff shall be entitled to the school year custody 
of the minor child and the minor child shall attend school 
within the Plaintiff’s school districts provided the Plaintiff/
mother continues to reside within 125 miles of Cherokee 
County, North Carolina. That should the Plaintiff/mother 
reside outside of North Carolina or outside of 125 miles 
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of Cherokee County, North Carolina, the Defendant/father 
shall be entitled to the school year custody of the minor 
child and the minor child shall attend school within the 
Defendant’s school districts.

Plaintiff filed timely notice of appeal.2 

II.  Jurisdiction & Standard of Review

Plaintiff’s appeal lies of right to this Court pursuant to N.C. Gen. 
Stat. § 7A-27(b) (2013).

“When reviewing a trial court’s decision to grant or deny a motion for 
the modification of an existing child custody order, the appellate courts 
must examine the trial court’s findings of fact to determine whether they 
are supported by substantial evidence.” Shipman v. Shipman, 357 N.C. 
471, 474, 586 S.E.2d 250, 253 (2003). Substantial evidence is “such rele-
vant evidence as a reasonable mind might accept as adequate to support 
a conclusion.” Id. (citation and quotation marks omitted). “A trial court’s 
unchallenged findings of fact are presumed to be supported by compe-
tent evidence and [are] binding on appeal.” Respess v. Respess, ___ N.C. 
App. ___, ___, 754 S.E.2d 691, 695 (2014) (citation and quotation marks 
omitted). Here, Plaintiff has not challenged the trial court’s findings of 
fact, so we consider them binding before this Court.3 

However, “[i]n addition to evaluating whether a trial court’s find-
ings of fact are supported by substantial evidence, this Court must deter-
mine if the trial court’s factual findings support its conclusions of law.” 
Shipman, 357 N.C at 475, 586 S.E.2d at 254. “If the trial court’s uncon-
tested findings of fact support its conclusions of law, we must affirm 
the trial court’s order.” Respess, ___ N.C. App. at ___, 754 S.E.2d at 695 
(citation and quotation marks omitted); see also Everette v. Collins, 176 
N.C. App. 168, 171, 625 S.E.2d 796, 798 (2006) (“Absent an abuse of dis-
cretion, the trial court’s decision in matters of child custody should not 
be upset on appeal.”).

2. The record on appeal contains two substantively identical custody orders entered 
by the trial court on 13 February 2013—one entitled “Custody Order” and the other 
“Defendant’s Proposed Order (Custody Order).” Plaintiff’s notice of appeal is from both 
of these orders. Because there is no substantive difference between them, our disposition 
applies to both. Nevertheless, for ease of interpretation, all references to the trial court’s 
custody modification order are in the singular form.

3. Plaintiff’s brief, in passing, challenges portions of Finding of Fact 17, 20, 21, and 
22. However, we consider these excerpts unessential to our holding or disposition in  
this case.
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III.  Analysis

In granting a motion to modify custody, the trial court’s task is two-
fold. First, the trial court must determine that a substantial change in 
circumstances affecting the minor child has taken place since entry of 
the existing custody order. Shipman, 357 N.C at 474, 586 S.E.2d at 253. 
Second, the trial court must determine that modification of the existing 
custody order is in the child’s best interests. Id. “If the trial court con-
cludes that modification is in the child’s best interests, only then may the 
court order a modification of the original custody order.” Id.

On appeal, Plaintiff challenges the trial court’s conclusion that a 
substantial change in circumstances had occurred warranting modifica-
tion of the original custody order. Alternatively, Plaintiff contends the 
trial court erred in determining that it was in C.K.’s best interests to stay 
in North Carolina. We address each of these arguments in turn.

A. Substantial Change in Circumstances

[1] With respect to the trial court’s determination that a substantial 
change in circumstances had taken place, Plaintiff’s brief makes three 
principal arguments: (1) that Plaintiff’s proposed relocation does not 
constitute a substantial change in circumstances; (2) that the trial court 
erred by failing to make specific findings demonstrating a causal connec-
tion between the changed circumstances identified in the trial court’s 
modification order and the welfare of C.K.; and (3) that the trial court 
acted under a misapprehension of law because it considered only the 
adverse consequences of Plaintiff’s relocation for purposes of determin-
ing whether a substantial change in circumstances had taken place.

Notwithstanding Plaintiff’s briefing of these issues, we hold that 
Plaintiff has waived these contentions by taking the opposite position 
in the trial court below.

Unlike the typical situation where the appellant has obtained an 
adverse ruling on the substantial change question in the trial court, here, 
Plaintiff was the movant below and specifically asked the trial court to 
conclude that a substantial change in circumstances had taken place 
based on her remarriage and proposed relocation to Oregon. However, 
because the trial court’s subsequent best interests determination did not 
go as Plaintiff anticipated, Plaintiff now seeks to assert an inconsistent 
legal position on appeal in order to avoid the modified custody plan set 
forth in the trial court’s order. This she cannot do.

“It is well established that a party to a suit may not change [her] 
position with respect to a material matter during the course of litigation. 
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Especially is this so where the change of front is sought to be made 
between the trial and the appellate courts.” Leggett v. Se. People’s Coll., 
234 N.C. 595, 597, 68 S.E.2d 263, 266 (1951) (internal citations and quota-
tion marks omitted).

Our Supreme Court has long held that where a theory 
argued on appeal was not raised before the trial court, 
the law does not permit parties to swap horses between 
courts in order to get a better mount in the appellate 
courts. . . . According to Rule of Appellate Procedure  
10(b)(1), in order to preserve a question for appellate 
review, the party must state the specific grounds for the 
ruling the party desires the court to make. The [party] may 
not change [her] position from that taken at trial to obtain 
a steadier mount on appeal.

Balawejder v. Balawejder, 216 N.C. App. 301, 307, 721 S.E.2d 679, 683 
(2011) (internal quotation marks and citation omitted) (first alteration in 
original). Accordingly, because Plaintiff represented that her remarriage 
and proposed relocation did constitute a substantial change in circum-
stances before the trial court, she cannot assert the contrary for the first 
time on appeal.4 Nor can she complain of a ruling she applied for and 
received from the trial court. See Garlock v. Wake Cnty. Bd. of Educ., 
211 N.C. App. 200, 212, 712 S.E.2d 158, 167–68 (2011) (stating that as to 
invited errors, “[o]ur Courts have long held to the principle that a party 
may not appeal from a judgment entered on its own motion or provi-
sions in a judgment inserted at its own request. . . . An appellant is not in 
a position to object to provisions of a judgment which are in conformity 
with their prayer, and they are bound thereby” (internal quotation marks 
and citations omitted) (first alteration in original)).

[2] However, even if Plaintiff’s arguments were properly preserved 
for our review, we find no error in the trial court’s order. By arguments  
(1) and (2) above, Plaintiff contends that her remarriage and proposed 
relocation with C.K. is not, in and of itself, a substantial change in cir-
cumstances and that the trial court failed to connect the specific changes 

4. We note that our holding with respect to this point is distinguishable from our 
holding in Hibshman v. Hibshman, 212 N.C. App. 113, 710 S.E.2d 438 (2011), cited by 
Plaintiff. In Hibshman, we held that a party cannot waive the requirement that the trial 
court find a substantial change in circumstances because that requirement is not a right 
held by the litigant, rather, it is a limitation on the authority of the courts to modify custody 
orders in order to protect the children involved. Id. at 125, 710 S.E.2d at 445–46. Here, the 
trial court did not disregard its duty to determine whether a substantial change in circum-
stances had occurred, so Hibshman is inapposite.
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upon which it relied with evidence concerning how such changes affect 
C.K.’s welfare.

We have previously held that

remarriage, in and of itself, is not a sufficient change of 
circumstance affecting the welfare of the child to justify 
modification of the child custody order without a finding 
of fact indicating the effect of the remarriage on the child. 
Similarly, a change in the custodial parent’s residence is 
not itself a substantial change in circumstances affecting 
the welfare of the child which justifies a modification of a 
custody decree.

Evans v. Evans, 138 N.C. App. 135, 140, 530 S.E.2d 576, 579 (2000) (inter-
nal citations omitted). Accordingly, in situations where the substantial 
change involves a discrete set of circumstances, e.g., a parent’s reloca-
tion, remarriage, etc., “the effects of the change on the welfare of the 
child are not self-evident and therefore necessitate a showing of evi-
dence directly linking the change to the welfare of the child.”  Shipman, 
357 N.C at 478, 586 S.E.2d at 256.

Here, the trial court did make findings regarding Plaintiff’s remar-
riage and proposed relocation, as well as how those actions affect C.K.:

19.  . . . Plaintiff/mother married [Mr.] Green on May 25, 
2012. She has not relocated to Oregon but desires to do so. 
She testified that she has no intention of moving to Oregon 
without [C.K.].

. . . .

35. That the Court finds as fact that [Plaintiff and 
Defendant] have behaved well and the exchanges on 
weekends have gone very well until the issue of relocation 
arose in September 2011. At that time, Defendant/father 
became very concerned that Plaintiff/mother would try 
to take [C.K.] further away. Defendant/father was already 
concerned about not being able to see [C.K.] except  
on weekends.

36. That the Court finds as fact that when Plaintiff/mother 
married, the parties determined that mediation was neces-
sary, and Defendant/father initiated scheduling a meeting. 
. . . Defendant/father believed that it would not be produc-
tive to try to resolve the issue without a mediator present.
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37. That the Court finds as fact based on the evidence 
before it that the Plaintiff/mother complained that 
Defendant/father failed to communicate with her. The 
Court finds that the Defendant/father often did not respond 
to Plaintiff/mother because he did not find it productive to 
try to negotiate with her without a mediator. He allowed 
her to make plans for [C.K.] during her time and did not 
object to activities she had planned for [C.K.]. He trusted 
her judgment until the relocation issue arose. He then felt 
disrespected as a result of her decision to try to take [C.K.] 
so far away from him.

38. The Court finds as fact that as a result of the reloca-
tion issue, conflict began to build and [C.K.] became aware 
of the change in dynamics between Plaintiff/mother and 
Defendant/father. The minor child is aware that the Plaintiff/
mother wanted to move to Oregon. In the past the parents 
had always stopped at a candy store in Dillsboro, NC, the 
half way point between them. It was typical for them to 
spend a half hour talking with [C.K.] about things he was 
doing and exchanging information about [C.K.’s] life with 
the other parent. The exchanges became shorter and on 
one occasion, for the first time, [C.K.] exhibited separation 
anxiety not wanting to leave his Defendant/father at the 
end of his time with Defendant/father.

39. That the Court finds as fact based on the evidence pre-
sented that the Plaintiff/mother’s decisions to marry and 
move to Portland, Oregon were made not for the benefit 
of [C.K.], but for the benefit of the Plaintiff/mother. That 
the Court finds no credible evidence before it that Oregon 
offers a superior environment, either culturally, education-
ally or in any other way, to the minor child’s home State 
of North Carolina which would make a move to Oregon 
advantages [sic] for the minor child.

40. The Court finds as fact based on the evidence pre-
sented that the stability of the Plaintiff/mother’s plans are 
a concern. The Plaintiff/mother has stated that she has 
no intention of leaving [C.K.] in Asheville, and would not 
move her residence to Oregon without [C.K.]. However, 
she testified that she intends to continue her relationship 
with her husband and he will continue to work in Oregon. 
Plaintiff is in a new marriage and they have not lived 
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together for more than three consecutive weeks since the 
marriage in April 2012. Plaintiff has not been employed for 
many years and has not been successful in maintaining 
stable long term employment or relationships. Defendant/
father has reasonable grounds for resisting the relocation.

41. The Court finds as fact based on the evidence pre-
sented that it is not reasonable for [C.K.] to have to travel 
four times per year in order to stay with his Defendant/
father for a one month period of time. This schedule would 
cause the minor child to have his residence intermittently 
upset, to forego a normal school and social environment 
and make it unnecessarily difficult for him to have friends 
and consistent activities. The court finds that this arrange-
ment would not foster stability for [C.K.] or be in his  
best interest.

These findings directly link Plaintiff’s remarriage and relocation to 
changes in C.K.’s life, namely, the growing tension between Plaintiff and 
Defendant, the resulting effect of that tension on C.K., the interference 
with C.K.’s educational and social development, and the likelihood that 
C.K. would be subjected to a less stable environment in Oregon.

The trial court’s order also made findings of fact regarding 
Defendant’s engagement and the effect of that relationship on C.K., as 
well as changes in C.K.’s educational needs as he reaches school age:

30. Evidence was before the court and the Court finds 
as credible, that the Defendant/father became recently 
engaged to [Ms.] Taylor, a woman he has known for about 
three years. . . . Ms. Taylor testified and the Court finds 
that she and [C.K.] have a warm relationship and that she 
is ready to be a stepparent to him.

. . . . 

42. The Court finds, and common sense dictates, that the 
needs of a very young child may change significantly as 
that child moves from infancy to school age. Even a short 
period of time in the life of a young child, can require a 
readjustment to appropriately meet the child’s develop-
mental needs and overall best interests. The parties to this 
action clearly anticipated in their Agreement/Court Order 
that when [C.K.] started school the visitation would be 
renegotiated. That the terms of the agreement now Order 
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of April 26, 2012 regarding child custody issues were spe-
cific in many regards and included terms which are rel-
evant to the matters before the Court:

a. The stand alone paragraph entitled Residence 
states: “The Husband and Wife agree to that he/
she will not move more than 125 miles outside of 
Cherokee County, North Carolina, unless otherwise 
agreed upon by the parties in writing or upon Order 
of the Court.”

b. Paragraph 17. reads in part: “When [C.K.] begins 
school the [Defendant] and [Plaintiff] agree to negoti-
ate any necessary revision to the visitation schedule. 
The parenting schedule will be reviewed each and 
every year in the month of June and tailored to meet 
the needs of both parents and [C.K.’s] development.”

These changes were also considered by the trial court in its substantial 
change of circumstances analysis.

Furthermore, the order explicitly acknowledged our precedent 
regarding remarriage and relocation, stating:

43. The Court recognizes that the requested relocation of 
the Plaintiff is not, in and of itself a substantial change in 
circumstances which warrants a modification of the cus-
tody of the minor child, absent a finding that it is likely 
that the relocation to Portland would have an adverse 
effect on [C.K.]. The Court finds as fact based on the evi-
dence presented that because of the close relationship 
[C.K.] has with his Defendant/father and the extended 
family in North Carolina that the loss of ongoing, stable, 
consistent, weekly contact between the Defendant and the 
minor child would indeed have an adverse affect [sic] on 
the minor child. It is not in the best interest of the minor 
child’s development that he be relocated to Oregon.

Based on these and other finding of facts, the trial court concluded:

4. . . . that there has been a substantial change in circum-
stances impacting the welfare of the minor child since the 
entry of the last Order of April, 26, 2010, which warrants 
modification of the current custody schedule of the child 
and that such a modification is in the best interest of the 
minor child.
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Accordingly, the trial court did not rely on Plaintiff’s remarriage and 
relocation alone in invoking its authority to modify the existing custody 
order. Nor did the trial court abandon its responsibility to link individual 
changes in circumstance with C.K.’s welfare. Plaintiff’s arguments on 
these points are therefore without merit.

[3] By argument (3) above, Plaintiff contends that the trial court 
acted under a misapprehension of law because it only considered the 
adverse consequences of Plaintiff’s remarriage and relocation and not 
any salutary affects appertaining thereto. Again, Plaintiff’s argument is 
without merit.

[C]ourts must consider and weigh all evidence of changed 
circumstances which affect or will affect the best interests 
of the child, both changed circumstances which will have  
salutary effects upon the child and those which will  
have adverse effects upon the child. In appropriate cases, 
either may support a modification of custody on the 
ground of a change in circumstances.

Pulliam v. Smith, 348 N.C. 616, 619, 501 S.E.2d 898, 899 (1998). Here, 
although the trial court stated in Finding on Fact 43 that it could not 
modify custody based on Plaintiff’s relocation “absent a finding that it 
is likely that the relocation to Portland would have an adverse effect on 
[C.K.],” other language in the trial court’s order indicates that it did not 
abandon its responsibility to consider salutary effects of Plaintiff’s relo-
cation on C.K.’s welfare. Specifically, Finding of Fact 39 states, in part:

39. . . . [T]he Court finds no credible evidence before it 
that Oregon offers a superior environment, either cultur-
ally, educationally or in any other way, to the minor child’s 
home State of North Carolina which would make a move 
to Oregon advantages [sic] for the minor child.

Thus, the trial court did consider the salutary effects of Plaintiff’s relo-
cation for purposes of determining whether a substantial change in cir-
cumstances had taken place. We will not presume error based on an 
errant sentence found in Finding of Fact 43.

In summary, we hold that Plaintiff has waived her contention that 
the trial court erred in concluding that a substantial change in circum-
stances had taken place since entry of the original custody order. Even 
so, assuming arguendo that this question is properly before us, we would 
affirm the trial court’s conclusion regarding changed circumstances.
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B. Best Interests of the Child

[4] Plaintiff’s second argument on appeal is that the trial court 
erred in determining that it was in C.K.’s best interests to remain in  
North Carolina.

“It is a long-standing rule that the trial court is vested with broad 
discretion in cases involving child custody.” Pulliam, 348 N.C. at 624, 
501 S.E.2d at 902.

As long as there is competent evidence to support the trial 
court’s findings, its determination as to the child’s best 
interests cannot be upset absent a manifest abuse of dis-
cretion. Under an abuse of discretion standard, we must 
determine whether a decision is manifestly unsupported 
by reason, or so arbitrary that it could not have been the 
result of a reasoned decision.

Stephens v. Stephens, 213 N.C. App. 495, 503, 715 S.E.2d 168, 174 (2011) 
(internal quotation marks and citations omitted).

In evaluating the best interests of a child in a proposed relocation, 
“[t]he welfare of the child is the ‘polar star’ which guides the court’s dis-
cretion.” Evans, 138 N.C. App. at 141, 530 S.E.2d at 580. Factors that may 
be considered by the trial court include, for example:

[T]he advantages of the relocation in terms of its capacity 
to improve the life of the child; the motives of the cus-
todial parent in seeking the move; the likelihood that the 
custodial parent will comply with visitation orders when 
he or she is no longer subject to the jurisdiction of the 
courts of North Carolina; the integrity of the noncustodial 
parent in resisting the relocation; and the likelihood that 
a realistic visitation schedule can be arranged which will 
preserve and foster the parental relationship with the non-
custodial parent.

Id. at 142, 530 S.E.2d at 580 (quotation marks and citation omitted).

Here, the trial court made the following findings of fact pertinent to 
C.K.’s best interests:

26. The Court finds as fact based on the evidence pre-
sented that neither the Plaintiff/mother nor Mr. Green 
have any extended family in Portland Oregon. The Court 
finds that the minor child has extensive maternal family 
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connections in North Carolina. [C.K.’s] maternal grand-
mother visits about once or twice each month and [C.K.] 
sees his maternal great-grand-mother about every two 
months. He visits with his maternal grandfather about 
twice each year.

27. The Court finds as fact based on the evidence pre-
sented that the Defendant/father has consistently exer-
cised his primary physical custody of [C.K.] on weekends. 
The Court finds as fact based on the evidence, that the 
minor child and the Defendant/father have a loving and 
close relationship. All the evidence before the Court was 
that this warm relationship includes the larger immedi-
ate paternal family that lives in the area of the Defendant/
father’s home and residence.

28. The Court finds as fact based on the evidence pre-
sented that the community in which the Defendant/father 
lives and works is a unique and enriching artistic environ-
ment. That the Defendant/father and his brothers grew up 
actively participating in music and in classes at the school. 
Defendant/father has many friends in the arts community 
and he actively spends time with his friends. He is involved 
in a dance team there. [C.K.] always participates in these 
activities and has now made friends there. They have no 
television, but do have Internet access. They have din-
ner with [C.K.’s] grandparents on Saturday evenings, and 
[C.K.] spends time with his paternal grandparents every 
weekend. The Defendant/father’s home is a stable place 
that would benefit [C.K.]. Defendant/father has provided 
many enrichment activities for [C.K.]. [C.K.] has a rich life 
in the Kelischek community that would likely be dimin-
ished greatly if he were to move to Oregon.

29. The Court finds as fact based on the evidence pre-
sented that the Defendant/father has been employed in 
his family’s business since the divorce. They make and 
distribute musical instruments all over the world. Several 
family members are employed there. Defendant/father 
is in charge of the Internet sales, but also works in any 
other capacity as may be necessary from time to time. His 
work schedule is Monday through Friday, although, he has 
for the last several years taken off early to pick up [C.K.] 
every Friday. Defendant/father now lives in a home close 
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to his parents. The house has a separate suite in the base-
ment where his nephew and wife now reside. [C.K.] now 
has his own separate bedroom that he sleeps in when at 
the Defendant’s home.

. . . .

31. That the Court finds as fact based on the evidence 
before it that the Defendant/father has shown a real 
and demonstrable dedication to his extended family. . . . 
Though [C.K.’s] first cousins are much older than him, they 
interact frequently with him [and] have a warm relation-
ship with him. These first cousins grew up in Asheville, 
and have been very involved in music and arts in the 
Brasstown community, and it appears that they have ben-
efitted from the involvement in the Brasstown community 
and the culture of the extended family. [C.K.’s] aunt, a phy-
sician, lives in Asheville. The Court finds as fact based on 
the evidence presented that [C.K.] has benefitted from the 
time he spends with this extended family, and he has good 
relationships with them.

. . . .

39. That the Court finds as fact based on the evidence pre-
sented that the Plaintiff/mother’s decisions to marry and 
move to Portland, Oregon were made not for the benefit 
of [C.K.], but for the benefit of the Plaintiff/mother. That 
the Court finds no credible evidence before it that Oregon 
offers a superior environment, either culturally, education-
ally or in any other way, to the minor child’s home State 
of North Carolina which would make a move to Oregon 
advantages [sic] for the minor child.

40. The Court finds as fact based on the evidence pre-
sented that the stability of the Plaintiff/mother’s plans are 
a concern. The Plaintiff/mother has stated that she has 
no intention of leaving [C.K.] in Asheville, and would not 
move her residence to Oregon without [C.K.]. However, 
she testified that she intends to continue her relationship 
with her husband and he will continue to work in Oregon. 
Plaintiff is in a new marriage and they have not lived 
together for more than three consecutive weeks since the 
marriage in April 2012. Plaintiff has not been employed for 
many years and has not been successful in maintaining 
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stable long term employment or relationships. Defendant/
father has reasonable grounds for resisting the relocation.

41. The Court finds as fact based on the evidence pre-
sented that it is not reasonable for [C.K.] to have to travel 
four times per year in order to stay with his Defendant/
father for a one month period of time. This schedule would 
cause the minor child to have his residence intermittently 
upset, to forego a normal school and social environment 
and make it unnecessarily difficult for him to have friends 
and consistent activities. The court finds that this arrange-
ment would not foster stability for [C.K.] or be in his  
best interest.

. . . .

43. . . . The Court finds as fact based on the evidence 
presented that because of the close relationship [C.K.] 
has with his Defendant/father and the extended family 
in North Carolina that the loss of ongoing, stable, con-
sistent, weekly contact between the Defendant and the 
minor child would indeed have an adverse affect [sic] on 
the minor child. It is not in the best interest of the minor 
child’s development that he be relocated to Oregon.

Plaintiff does not challenge these findings of fact with argument on 
appeal. Rather, Plaintiff points to other record evidence that would 
tend to support relocation and emphasizes the burden that remaining 
in North Carolina will place on her new marriage. While Plaintiff’s inter-
pretation of the record evidence is understandably different than the 
trial court, she has failed to demonstrate how the trial court abused its 
discretion in reaching its result, particularly in light of the above unchal-
lenged findings of fact. 

Importantly, by holding that the trial court did not abuse its dis-
cretion, we do not diminish the other findings of fact demonstrating 
Plaintiff’s love and commitment to her son. Nor do we deny the exis-
tence of record evidence that suggests there would be benefits in allow-
ing Plaintiff to move to Oregon with C.K. Rather, our holding recognizes 
the broad discretion given to the trial court in child custody matters and 
emphasizes our standard of review on appeal. As our Supreme Court 
has noted:

The trial court has the opportunity to see the parties in 
person and to hear the witnesses, and its decision ought 
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not be upset on appeal absent a clear showing of abuse 
of discretion. The trial court can detect tenors, tones, and 
flavors that are lost in the bare printed record read months 
later by appellate judges.

Pulliam, 348 N.C. at 625, 501 S.E.2d at 902–03 (alterations, quotation 
marks, and internal citations omitted). Accordingly, because Plaintiff 
has failed to demonstrate that the trial court’s best interests determi-
nation was “manifestly unsupported by reason” or “so arbitrary that it 
could not have been the result of a reasoned decision,” we affirm the 
trial court’s decision to modify the existing custody order such that 
Defendant is entitled to school year custody of C.K. if Plaintiff moves 
to Oregon.

IV.  Conclusion

For the foregoing reasons, we affirm the order of the trial court 
modifying custody of Plaintiff and Defendant’s minor child.

AFFIRMED.

Chief Judge MARTIN and Judge ELMORE concur.

HUTTIG BUILDING PRODUCTS, INC., Plaintiff

v.
ANGUS ALLAN McDONALD, JR., DefenDant

No. COA13-1419

Filed 20 May 2014

Appeal and Error—appealability—jurisdiction—not an aggrieved 
party

Defendant’s appeals from the trial court’s order which required 
BB&T to release funds from defendant’s joint bank accounts to 
plaintiff Huttig Building Products, Inc. was dismissed. Defendant 
admitted that he had no interest in the challenged funds. Thus, the 
Court of Appeals lacked jurisdiction since defendant was not a party 
aggrieved by the trial court’s order.

Appeal by defendant from order entered 13 August 2013 by Judge 
Michael J. O’Foghludha in Wake County Superior Court. Heard in the 
Court of Appeals 7 April 2014.
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Smith, Debnam, Narron, Drake, Saintsing & Myers, LLP, by 
Gerald H. Groon, Jr., for plaintiff-appellee.

Robbins May & Rich, LLP, by P. Wayne Robbins and Neil T. Oakley, 
for defendant-appellant.

CALABRIA, Judge.

Angus Allan McDonald, Jr. (“defendant”) appeals from the trial 
court’s order which required Branch Banking and Trust Company 
(“BB&T”) to release funds from defendant’s joint bank accounts to 
Huttig Building Products, Inc. (“plaintiff”). We dismiss the appeal.

On 10 May 2012, the Wake County District Court entered a judgment 
in favor of plaintiff against defendant in the amount of $31,985.58 plus 
interest and attorney’s fees. On 5 November 2012, plaintiff filed a motion 
with the Wake County Clerk of Superior Court (“the Clerk”) seeking, 
inter alia, an order compelling BB&T to turn over any funds in its pos-
session that belonged to defendant to plaintiff’s counsel to be applied 
to the judgment. On 8 January 2013, the Clerk entered an order direct-
ing BB&T to release $9,089.69 from defendant’s various accounts with 
BB&T to plaintiff, by and through its attorneys.

Defendant appealed the Clerk’s order to the Wake County Superior 
Court. After a hearing, the trial court entered an order directing BB&T to 
release the $9,089.60 in defendant’s accounts to plaintiff, by and through 
its attorneys. Defendant appeals.

Defendant’s sole argument on appeal is that the trial court erred by 
ordering BB&T to release all of the funds from four BB&T accounts that 
defendant held jointly with other family members. Defendant contends 
that he “has no interest in the BB&T accounts because [defendant]’s 
elderly mother and teenaged children contributed all of the funds to the 
BB&T accounts.” 

However, we are unable to consider defendant’s argument because 
“only a ‘party aggrieved’ may appeal a trial court order or judgment, 
and such a party is one whose rights have been directly or injuriously 
affected by the action of the court.” Bailey v. State, 353 N.C. 142, 156, 
540 S.E.2d 313, 322 (2000). If, as defendant has admitted, he has no inter-
est in the challenged funds, defendant likewise has no interest which 
would allow him to appeal the trial court’s order. Defendant’s rights 
were not directly or injuriously affected when the trial court directed 
the BB&T funds, which defendant acknowledges he did not own, to be 
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turned over to plaintiff. Thus, he will receive no benefit from a reversal 
of the trial court’s order. Instead, the funds at issue would be restored to 
a nonparty1 and defendant would remain liable to plaintiff for the por-
tion of his prior judgment that the BB&T funds were intended to satisfy.

In Langley v. Gore, 242 N.C. 302, 87 S.E.2d 519 (1955), the appeal 
was “directed solely to the judgment of the court below in respect to 
disposition of the fund of money in the hands of the Clerk of Superior 
Court.” Id. at 303, 87 S.E.2d at 520. The Court concluded that the 
defendant-appellants were not a party aggrieved because there was 

nothing in the record to show that defendants have any 
interest in, or claim to [the funds at issue]. Indeed, defen-
dants say in their brief, filed on this appeal, that they “did 
not claim the fund as theirs personally.” They assert, how-
ever, reasons why they think plaintiffs are not entitled to 
the fund.

Id. Consequently, the Langley Court dismissed the appeal ex mero motu.

In the instant case, defendant, like the defendants in Langley, 
expressly disclaims any interest in the funds at issue in this appeal and 
instead “assert[s] . . . reasons why [he] think[s] plaintiff[ is] not entitled 
to the fund.” Id. Thus, we are bound by Langley to conclude that defen-
dant is not a party aggrieved by the trial court’s order. Accordingly, we 
lack jurisdiction to consider defendant’s challenges to the court’s order 
and must dismiss defendant’s appeal. See Gaskins v. Blount Fertilizer 
Co., 260 N.C. 191, 195, 132 S.E.2d 345, 347 (1963) (per curiam) (“Where 
a party is not aggrieved by the judicial order entered . . . his appeal will 
be dismissed.”).

Dismissed.

Chief Judge MARTIN and Judge McGEE concur.

1. None of the individuals that defendant identified as the true owners of the funds in 
the shared joint accounts at issue attempted to intervene in the instant case. Additionally, 
neither party made a motion to join these joint account holders as necessary parties.
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IN THE MATTER OF INVESTIGATION REGARDING THE APPROVAL AND CLOSING 
OF THE BUSINESS COMBINATION OF DUKE ENERGY CORPORATION AND 

PROGRESS ENERGY, INC.

No. COA13-880

Filed 20 May 2014

1. Utilities—Utilities Commission—exceeded authority—dis-
missed appeal

The Utilities Commission exceeded its authority by dismiss-
ing proposed intervenor North Carolina Waste Awareness and 
Reduction Network, Inc.’s appeal, including its appeal from an inter-
vention order, for lack of standing.

2. Utilities—Utilities Commission—investigation—intervention 
denied—no standing to appeal

Proposed intervenor North Carolina Waste Awareness and 
Reduction Network, Inc. was properly denied intervention into in 
an investigation conducted by the Utilities Commission and lacked 
standing to appeal from the settlement order between the parties to 
that investigation.

Appeal by proposed intervenor from orders entered 13 July 2012, 
12 December 2012, and 29 April 2013 by the North Carolina Utilities 
Commission. Heard in the Court of Appeals 11 December 2013.

No brief filed on behalf of appellee State of North Carolina ex rel. 
Utilities Commission.

Chief Counsel Antoinette R. Wike for appellee Public Staff -- North 
Carolina Utilities Commission.

Law Offices of F. Bryan Brice, Jr., by Matthew D. Quinn; and 
John D. Runkle, for proposed intervenor-appellant North Carolina 
Waste Awareness and Reduction Network, Inc.

Womble Carlyle Sandridge & Rice, LLP, by James P. Cooney III; 
Allen Law Offices, PLLC, by Dwight W. Allen; and Duke Energy 
Corporation, by Deputy General Counsel Lawrence B. Somers, for 
appellees Duke Energy Corporation, Duke Energy Carolinas, LLC, 
and Duke Energy Progress, Inc. (formerly Carolina Power & Light 
Company d/b/a Progress Energy Carolinas, Inc.).
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GEER, Judge.

Proposed intervenor North Carolina Waste Awareness and Reduction 
Network, Inc. (“NC WARN”) appealed two orders of the North Carolina 
Utilities Commission (1) denying NC WARN’s motion to intervene in an 
investigation conducted by the Commission and (2) approving a settle-
ment agreement by the parties to the investigation and closing the inves-
tigation. The Commission entered an order dismissing that appeal on 
the grounds that NC WARN lacked standing to appeal. NC WARN has 
appealed the dismissal order. 

We hold that the Commission acted in excess of its jurisdictional 
authority in dismissing NC WARN’s appeal for lack of standing, and we, 
therefore, vacate that order as void ab initio and address the merits of 
NC WARN’s first appeal. We hold that the Commission properly denied 
NC WARN’s motion to intervene and, therefore, affirm the order deny-
ing intervention. Since NC WARN was not a party to the Commission’s 
investigation and had no standing to appeal from the settlement order, 
we also affirm that order.

Facts

On 4 April 2011, Duke Energy Corporation and Progress Energy, Inc. 
filed an application requesting that the Commission approve their pro-
posed merger (the “merger docket”). The companies indicated in the 
application that William D. Johnson would be named president and CEO 
of the merged company (“Duke”) for a three-year term. Mr. Johnson filed 
written testimony in the merger docket stating he would be president 
and CEO of Duke, and James Rogers filed testimony stating he would be 
the executive chairman of Duke’s board of directors. On 29 June 2012, 
the Commission entered an order approving the merger subject to regu-
latory conditions and code of conduct. Duke closed the merger on 2 July 
2012. The next day, on 3 July 2012, Duke announced that Mr. Rogers 
would replace Mr. Johnson as president and CEO of the company.

On 6 July 2012, the Commission opened an investigation, pursuant 
to N.C. Gen. Stat. § 62-37 (2011), into the change in leadership immedi-
ately following the merger. NC WARN filed a motion to intervene in the 
investigation on 10 July 2012, alleging it was a non-profit corporation, 
with approximately 1,000 individual members, established for the pur-
pose of “reduc[ing] hazards to public health and the environment from 
nuclear power and other polluting electricity production through energy 
efficiency and renewable energy resources.” 
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The motion alleged that most of NC WARN’s members resided in 
North Carolina and were customers of Duke, and its members were 
“concerned about the merger’s potential impacts on the cost of their 
electricity.” NC WARN stated that it had intervened in the merger docket, 
and that if allowed to intervene in the investigation, it would “assist and 
support the Commission.” Attached to the intervention motion were NC 
WARN’s “initial scoping comments to assist the Commission in defining 
the investigation.” 

On 13 July 2012, the Commission entered an order denying NC 
WARN’s motion to intervene. The order explained that the proceeding 
was “an investigation pursuant to the Commission’s supervisory author-
ity under Article 3 of Chapter 62 [of the General Statutes], rather than an 
application or rate case being conducted pursuant to the Commission’s 
authority under Article 4.” The Commission also found that “NC WARN 
is not a party affected within the meaning of G.S. 62-37, requiring the 
Commission to ‘make no order without affording the parties affected 
thereby notice and a hearing.’ ” 

Relying on State ex rel. Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 163 N.C. App. 1, 592 S.E.2d 277 (2004) (hereinafter “CUCA”), the 
Commission further found that its “order in this proceeding will have 
only a generalized effect on NC WARN’s members, no more and no less 
than it will have on all of Duke’s and Progress’ ratepayers.” In addition, 
the Public Staff of the North Carolina Utilities Commission (“Public 
Staff”) and the Attorney General were parties to the investigation, and 
the Commission found that those parties “represent the interest of all 
consumers who will be affected by the Commission’s investigation.”

On 29 November 2012, the Staff of the North Carolina Utilities 
Commission, the Public Staff, and Duke entered into a settlement 
agreement regarding the investigation. The agreement provided that 
Mr. Rogers, Mr. Johnson, and other individuals had testified before the 
Commission during the investigation; that Duke had filed thousands of 
pages of documents with the Commission pursuant to orders during the 
investigation; and that the parties desired to resolve “all matters and 
issues . . . without further litigation and expense and to move forward in 
a positive manner.” The terms of the settlement agreement included that: 
(1) Duke maintain certain staff in Raleigh; (2) Duke create a board com-
mittee for regulatory compliance; (3) Duke provide retail ratepayers an 
“additional $25 million in fuel and fuel-related cost savings” and contrib-
ute “an additional $5 million to workforce development and low-income 
assistance,” each on top of amounts provided for in the merger order; 
(4) Duke make certain executive-level staffing changes; (5) Duke bring 
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in two new outside board members and retire current board members 
in a certain manner; (6) Mr. Rogers retire in December 2013 and the new 
top executive be hired from outside the company; and (7) Duke “issue 
a statement of acknowledgement to the Commission that its activities 
have fallen short of the Commission’s understanding of Duke’s obliga-
tions under its regulatory compact that frame the duties for a regulated 
utility in this state.” 

Although denied intervention, NC WARN continued to file comments 
in the investigation docket during the investigation, and NC WARN filed 
a motion opposing the settlement agreement on 3 December 2012. The 
Commission entered an order approving the settlement agreement and 
closing the investigation on 12 December 2012. The order provided 
that the “integrity of the Commission to carry out its statutory mandate 
relies on the openness and honesty of the regulated public utilities . . . .” 
The order further provided, however, that the settlement agreement 
“restore[d] the balance between legacy Duke and legacy Progress in the 
merged company . . ., reaffirm[ed] the regulatory compact and continued 
public confidence in the integrity of utility regulation, and allow[ed] the 
merged company to focus on its mission to provide affordable, reliable 
electric service to North Carolina consumers.” 

On 9 January 2013, NC WARN timely appealed the intervention order 
and the settlement order. Prior to NC WARN’s service of the proposed 
record on appeal, Duke filed a motion to dismiss NC WARN’s appeal with 
the Commission on 7 March 2013. The Commission entered an order dis-
missing NC WARN’s appeal for lack of standing on 29 April 2013. 

The majority of the Commission concluded that NC WARN had no 
right to intervene in the investigation under CUCA, and, as a non-party, 
NC WARN had no right to appeal. The majority further determined that 
it had jurisdiction to dismiss NC WARN’s appeal for lack of standing. It 
reasoned that under N.C. Gen. Stat. § 62-90(c) (2011) and Farm Credit 
Bank of Columbia v. Edwards, 121 N.C. App. 72, 464 S.E.2d 305 (1995), 
the Commission retained certain jurisdiction over appealed orders until 
the appeal is docketed in the appellate court, including jurisdiction to 
dismiss an appeal by a non-party. 

Commissioner ToNola D. Brown-Bland concurred in the result. 
Commissioner Brown-Bland reasoned that because the investigation was 
pursuant to the Commission’s Article 3 powers and was wholly separate 
from the Commission’s Article 4 judicial function, the only party affected 
by the investigation was necessarily Duke, the party investigated, since 
there was no assertion by any party during the investigation that the 
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public’s interests were not adequately protected. Accordingly, only Duke 
could appeal the settlement order. Commissioner Brown-Bland, like the 
majority, believed the Commission could dismiss NC WARN’s appeal, an 
appeal by an unaffected non-party, as a nullity, although she additionally 
concluded that the Commission could dismiss the appeal under Rule 25 
of the Rules of Appellate Procedure. 

Commissioner Bryan E. Beatty dissented because, while he agreed 
that the Commission properly denied NC WARN’s intervention motion, 
he disagreed that the Commission had the authority to dismiss NC 
WARN’s appeal from the intervention order. Commissioner Beatty rea-
soned that N.C. Gen. Stat. § 62-90(a) did not limit NC WARN, a non-party, 
from appealing since that statute was limited to a “ ‘final order or deci-
sion’ ” and the intervention order was an interlocutory procedural order. 
He further reasoned that Rule 25 of the Rules of Appellate Procedure 
did not give the Commission authority to dismiss the appeal for lack of 
standing because that rule was limited to dismissals for failure to take 
timely action, and there was no allegation NC WARN had not timely 
taken and perfected its appeal. 

Commissioner Beatty noted that, although the Commission properly 
exercised its discretion in denying NC WARN intervention, “the major-
ity’s decision to dismiss NC WARN’s appeal of that ruling on that same 
basis gives the appearance that the majority is acting as an appellate 
court in affirming its own exercise of discretion.” Since Duke had cited 
no authority directly stating the Commission had the power to dismiss 
NC WARN’s appeal from the intervention order, Commissioner Beatty 
“would follow the more cautious route and leave th[e] question to the 
appellate court.” 

On 16 May 2013, NC WARN timely appealed the order dismissing its 
first appeal and, in the same notice of appeal, again appealed the inter-
vention order and settlement order. On the same day, 16 May 2013, NC 
WARN filed a petition for writ of certiorari in this Court seeking review 
of the order dismissing its first appeal. This Court entered an order deny-
ing NC WARN’s petition on 4 June 2013. Duke filed a motion to dismiss 
NC WARN’s second appeal in this Court on 7 August 2013. 

I

[1] We first address the Commission’s order dismissing NC WARN’s 
first appeal, including its appeal from the intervention order, for lack of 
standing. NC WARN argues, both in its brief and in response to Duke’s 
motion to dismiss filed in this Court, that the Commission did not have 
jurisdiction to dismiss its first appeal for lack of standing. We agree.
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In reviewing an order by the Commission, this Court “may affirm 
or reverse the decision of the Commission, declare the same null and 
void, or remand the case for further proceedings; or it may reverse or 
modify the decision if the substantial rights of the appellants have been 
prejudiced because the Commission’s findings, inferences, conclusions 
or decisions are: (1) [i]n violation of constitutional provisions, or (2) [i]n 
excess of statutory authority or jurisdiction of the Commission, or  
(3) [m]ade upon unlawful proceedings, or (4) [a]ffected by other errors 
of law, or (5) [u]nsupported by competent, material and substantial evi-
dence in view of the entire record as submitted, or (6) [a]rbitrary or 
capricious.” N.C. Gen. Stat. § 62-94(b) (2013).

“The general rule is that an appeal takes the case out of the jurisdic-
tion of the trial court. Thereafter, pending the appeal, the trial judge is 
functus officio.” Estrada v. Jaques, 70 N.C. App. 627, 637, 321 S.E.2d 
240, 247 (1984). This general rule is, however, “subject to two exceptions 
and one qualification[.]” Id. 

“The exceptions are that notwithstanding the pendency of 
an appeal the trial judge retains jurisdiction over the cause 
(1) during the session in which the judgment appealed 
from was rendered and (2) for the purpose of settling the 
case on appeal. The qualification to the general rule is 
that the trial judge, after notice and on proper showing, 
may adjudge the appeal has been abandoned and thereby 
regain jurisdiction of the cause.” 

Id. at 637-38, 321 S.E.2d at 247 (quoting Bowen v. Hodge Motor Co., 292 
N.C. 633, 635-36, 234 S.E.2d 748, 749 (1977)).

While it retains jurisdiction over an appealed matter, a trial tribunal 
may dismiss an appeal under the circumstances provided for in Rule 25 
of the Rules of Appellate Procedure. Rule 25 provides in relevant part:

(a) Failure of appellant to take timely action. If 
after giving notice of appeal from any court, commission, 
or commissioner the appellant shall fail within the times 
allowed by these rules or by order of court to take any 
action required to present the appeal for decision, the 
appeal may on motion of any other party be dismissed. 
Prior to the filing of an appeal in an appellate court 
motions to dismiss are made to the court, commission, 
or commissioner from which appeal has been taken; after 
an appeal has been filed in an appellate court motions to 
dismiss are made to that court. Motions to dismiss shall 
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be supported by affidavits or certified copies of docket 
entries which show the failure to take timely action or 
otherwise perfect the appeal, and shall be allowed unless 
compliance or a waiver thereof is shown on the record, or  
unless the appellee shall consent to action out of time,  
or unless the court for good cause shall permit the action 
to be taken out of time.

This Court interpreted the scope of Rule 25 in Estrada, where the 
trial court dismissed an appeal on the grounds that the appealed order 
was interlocutory. 70 N.C. App. at 639, 321 S.E.2d at 248. The Court 
explained: “Taken out of context, the second sentence of the Rule might 
provide the trial court with authority to dismiss interlocutory appeals. 
However, elementary principles of construction require that words and 
phrases be interpreted contextually and in harmony with the underly-
ing purposes of the whole.” Id. The Court reasoned: “The title and first 
and third sentences clearly indicate that the motions described in the 
second sentence are only those for failure to comply with the Rules of 
Appellate Procedure or with court orders requiring action to perfect the 
appeal.” Id.

In Estrada, the plaintiff appealed “various orders” prior to final 
judgment being entered as to all claims and parties, and the trial court 
dismissed the plaintiff’s appeal as interlocutory. Id. at 637, 321 S.E.2d 
at 247. This Court then reviewed on appeal whether the trial court had 
jurisdiction to dismiss the plaintiff’s appeal. Id. This Court laid out the 
above rules for a trial court’s continued jurisdiction over an appealed 
matter and determined that the exceptions and qualification did not 
apply. Id. at 638, 321 S.E.2d at 248. The Court concluded that, given its 
interpretation of Rule 25, the trial court did not have jurisdiction under 
Rule 25 to dismiss the appeal on the grounds that the appeal was inter-
locutory. Id. at 639, 321 S.E.2d at 248. Consequently, the Court held, the 
trial court “acted beyond [its] authority in dismissing the appeal.” Id.

Here, there is similarly no contention that NC WARN abandoned its 
first appeal or that the order dismissing NC WARN’s first appeal was in 
any way related to settling the record on appeal. However, with respect 
to the “exception” in which a trial court maintains jurisdiction over an 
appealed matter during the session in which the appealed order was ren-
dered, the Commission’s order provided that “[i]n contrast to a Superior 
Court judge, the Utilities Commission never loses jurisdiction over its 
cases before appeals are docketed in the appellate court due to termi-
nation of a term of court.” The order cited N.C. Gen. Stat. § 62-90(c) in 
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support of that distinction. See id. (“The Commission may on motion 
of any party to the proceeding or on its own motion set the exceptions 
to the final order upon which such appeal is based for further hearing 
before the Commission.”). The Commission further reasoned that its 
jurisdiction over appealed orders was “more pervasive than the General 
Court of Justice, especially in its investigation determinations under 
Article 3.” 

The Commission’s order additionally provided: “North Carolina rec-
ognizes an exception to the rule that a lower tribunal loses jurisdiction 
upon notice of appeal so as to permit the lower tribunal to modify its 
judgment thereby also permitting it to retain jurisdiction to dismiss 
an appeal.” (Emphasis added.) In support of this latter proposition, the 
Commission cited Farm Credit Bank as support for its position that  
“[e]ven where the retention by the trial court of jurisdiction after notice 
of appeal may be circumscribed for settling the record on appeal, the 
courts have permitted the use of this limited jurisdiction to dismiss  
an appeal.” 

However, Farm Credit Bank does not stand for the proposition that 
simply because a trial tribunal retains jurisdiction over a matter in order 
to settle the record on appeal, the trial tribunal is empowered to dis-
miss the appeal for reasons unrelated to settling the record during that 
time. Rather, the Farm Credit Bank Court held that the trial court had 
jurisdiction over a motion to dismiss an appeal as being unauthorized 
because (1) that issue was expressly made an objection to the proposed 
record on appeal, (2) the plaintiff consented to the trial court address-
ing the matter, and (3) the plaintiff waived any objection to the jurisdic-
tional issue by requesting affirmative relief from the trial court on other 
matters. 121 N.C. App. at 77, 464 S.E.2d at 307-08.

We note that Farm Credit Bank’s reasoning is directly contrary to 
the well-established principle that “[s]ubject matter jurisdiction ‘cannot 
be conferred upon a court by consent, waiver or estoppel, and therefore 
failure to . . . object to the jurisdiction is immaterial.’ ” In re T.R.P., 360 
N.C. 588, 595, 636 S.E.2d 787, 793 (2006) (quoting In re Sauls, 270 N.C. 
180, 187, 154 S.E.2d 327, 333 (1967)). Nevertheless, the validity of the 
Farm Credit Bank Court’s reasoning aside, that opinion’s holding sim-
ply does not support the Commission’s assertion that the Commission’s 
continuing jurisdiction over certain matters, such as jurisdiction to hold 
a further hearing on exceptions set out in a notice of appeal under N.C. 
Gen. Stat. § 62-90(c), necessarily gives the Commission the authority to 
dismiss an appeal for reasons unrelated to the specific nature of that 
continued jurisdiction.
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Moreover, the Commission’s broad reading of Farm Credit Bank 
conflicts with the analysis in Estrada. In Estrada, the Court explained 
that since the session of the term of the appealed order had ended and 
there was no allegation that the plaintiff had abandoned the appeal or 
failed to timely take action with respect to the appeal, “the Superior 
Court had jurisdiction on [the day the defendants moved to dismiss the 
appeal] only for the purpose of settling the case on appeal.” 70 N.C. App. 
at 638, 321 S.E.2d at 248. 

The Court went on to hold that because the trial court’s order dis-
missing the appeal as interlocutory had nothing to do with settling the 
record on appeal, the order went beyond the court’s authority. Id. at 
638, 639, 321 S.E.2d at 248. Since Farm Credit Bank could not overrule 
Estrada, see In re Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 
(1989), we do not read Farm Credit Bank as providing a trial tribunal 
jurisdiction to dismiss an appeal during a time of continued jurisdiction 
for a reason unrelated to that continued jurisdiction apart from the trial 
tribunal’s limited power to dismiss appeals as provided in Rule 25. 

Thus, the Commission was correct that it had some continued 
jurisdiction over the orders at issue in NC WARN’s first appeal, N.C. 
Gen. Stat. § 62-90(c). However, that continued jurisdiction allowed the 
Commission to dismiss NC WARN’s appeal only based on the grounds 
specified in Rule 25.

We initially observe that because NC WARN’s first appeal had not 
yet been docketed with this Court, Duke’s motion to dismiss the appeal 
was properly made to the Commission. N.C.R. App. P. 25(a). Estrada 
held that Rule 25 gives a trial court authority to dismiss an appeal, prior 
to docketing in the appellate court, “only . . . for failure to comply with 
the Rules of Appellate Procedure or with court orders requiring action 
to perfect the appeal.” 70 N.C. App. at 639, 321 S.E.2d at 248. There is no 
dispute in this case that NC WARN’s first notice of appeal was timely filed, 
that NC WARN timely complied with all appellate rules concerning its 
appeal, and that NC WARN properly perfected its appeal. Consequently, 
the Commission’s order dismissing NC WARN’s first appeal was not 
properly based upon Rule 25.

The Commission determined, however, that it nonetheless had 
jurisdiction to dismiss NC WARN’s appeal under the rule stated by our 
Supreme Court in State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 
361, 365, 230 S.E.2d 671, 674 (1976) that “an attempted appeal from a 
nonappealable order is a nullity and does not deprive the tribunal from 
which the appeal is taken of jurisdiction.” That rule does not support the 
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Commission’s order, however, because the authority to ignore an appeal 
from a nonappealable order and proceed as if no appeal had been taken is 
not equivalent to authority to dismiss the appeal itself. In Edmisten, the 
Supreme Court held that the intervenor’s appeal from a nonappealable 
order did not divest the Commission of jurisdiction over the appealed 
order, and, therefore, the Commission “was not deprived of authority 
later to modify this order.” Id. Notably, however, the Commission in 
Edmisten did not attempt to dismiss the appeal, and it was this Court 
that held, in a different opinion, that the appealed order was interlocu-
tory and, therefore, nonappealable. Id. at 363-64, 230 S.E.2d at 673.

Finally, the Commission’s order was based on the reasoning that 
it could dismiss the appeal of any non-party to the proceeding, includ-
ing NC WARN, since a non-party has no statutory right to appeal. This 
Court has, however, recognized a non-party’s right to appeal from an 
order denying the non-party’s motion to intervene, despite the fact 
that the non-party is, by virtue of the appealed order, not a party to the 
case. See Procter v. City of Raleigh Bd. of Adjustment, 133 N.C. App. 
181, 184, 514 S.E.2d 745, 747 (1999) (holding proposed intervenors had 
standing to appeal order denying motion to intervene under Rule 24 of 
Rules of Civil Procedure, reversing intervention order, and remanding 
for entry of order allowing intervention). See also State ex rel. Easley  
v. Philip Morris Inc., 144 N.C. App. 329, 334-35, 548 S.E.2d 781, 784 
(2001) (reviewing merits of proposed intervenor’s appeal from order 
denying motion to intervene and affirming denial of intervention). 

If sustained, the Commission’s position that it should be permit-
ted to dismiss NC WARN’s appeal from its order denying NC WARN’s 
motion to intervene since NC WARN was a non-party would deprive 
NC WARN of appellate review of the denial of its motion to intervene. 
The Commission’s decision would be insulated from review. We do not 
believe the General Assembly intended that result. We, therefore, hold 
that the Commission exceeded its authority in dismissing NC WARN’s 
appeal for lack of standing.

In Estrada, after holding that the trial court had no authority to 
dismiss the plaintiff’s appeal as interlocutory, the Court noted: “Depending 
on our interpretation of the legal basis of the order [dismissing the 
plaintiff’s appeal], we could either: (1) treat [the plaintiff’s] appeal as 
an application for certiorari, grant same, and consider the merits; or  
(2) treat the order as in excess of authority and void ab initio, and 
consider the purported appeal, assuming the substantial right doctrine 
applies [to the interlocutory appeal], as properly before us.” 70 N.C. App. 
at 640, 321 S.E.2d at 249 (internal citations omitted). 
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The Court held, however, that it was unable to treat the plaintiff’s 
appeal as a petition for writ of certiorari because the plaintiff had already 
petitioned the Court for a writ of certiorari to review the order dismiss-
ing his appeal, a separate panel of the Court had previously denied that 
petition, and the Estrada Court was bound by the prior decision denying 
the petition to review the same order. Id. at 640-41, 321 S.E.2d at 249. 
The Court further held that although it could treat the order dismissing 
the appeal as void ab initio and consider the merits of the appeal, the 
appeal at issue was interlocutory and, since a prior panel of the Court 
had also denied the plaintiff’s separate petition for writ of certiorari to 
review the orders underlying the first appeal, the Estrada Court was 
unable to conclude that the appeal affected a substantial right. Id. at 
641, 321 S.E.2d at 249. Consequently, the Court dismissed the plaintiff’s 
appeal of the interlocutory orders. Id.

In this case, as in Estrada, NC WARN has already filed a petition for 
writ of certiorari in this Court seeking review of the Commission’s order 
dismissing its first appeal. A separate panel of this Court has denied that 
petition. We may not, therefore, treat NC WARN’s appeal as a petition for 
writ of certiorari and allow it in order to reach the merits of NC WARN’s 
appeal from the underlying orders. There is no impediment, however, to 
our treating the Commission’s order “as in excess of authority and void 
ab initio, and consider[ing] the purported appeal . . . as properly before 
us.” Id. at 640, 321 S.E.2d at 249. 

We, therefore, hold that the Commission’s order dismissing NC 
WARN’s first appeal is void ab initio and we treat NC WARN’s first 
appeal, from the intervention order and settlement order, as properly 
before us. In light of our holding, we need not address the sufficiency of 
NC WARN’s second appeal from the intervention order and the settle-
ment order.

II

[2] We next address NC WARN’s appeal from the order denying its 
motion to intervene. We initially observe that NC WARN does not substan-
tively challenge, in its brief, the Commission’s order denying NC WARN’s 
motion to intervene as of the time the order was entered. Although NC 
WARN makes an unsupported assertion that “the Commission’s denial 
of NC WARN’s Motion to Intervene was improper because NC WARN 
had standing to participate in this case,” that bare contention, without 
any supporting authority or argument, is insufficient to raise the issue 
of the merits of the intervention order at the time it was entered. N.C.R. 
App. P. 28(b)(6). 
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Rather than arguing that the intervention order was erroneous 
when entered, NC WARN contends that the Commission’s subsequent 
settlement order affected NC WARN, thereby giving rise to NC WARN’s 
standing to intervene in this investigation docket. Since NC WARN has 
abandoned its right to substantively challenge the intervention order, we 
affirm that order.

We now turn to NC WARN’s argument that it had standing to inter-
vene after entry of the settlement order. The Commission’s investigation 
in this case was an investigation pursuant to N.C. Gen. Stat. § 62-37, 
which provides:

(a) The Commission may, on its own motion and 
whenever it may be necessary in the performance of 
its duties, investigate and examine the condition and 
management of public utilities or of any particular public 
utility. In conducting such investigation the Commission 
may proceed either with or without a hearing as it may 
deem best, but shall make no order without affording the 
parties affected thereby notice and hearing.

(Emphasis added.)

NC WARN contends that it was a “party affected” by the Commission’s 
settlement order because the settlement order “directly modified the 
underlying merger order in the merger docket” since it “goes outside the 
scope of investigation and attempts to . . . resolve matters in the merger 
dockets.” NC WARN was a party to the merger docket, and it contends 
that it “cannot be a party affected in the merger dockets and somehow 
no longer affected when the merger order is modified in another docket.” 

We note that NC WARN never filed a second motion to intervene 
with the Commission, after entry of the settlement order, presenting the 
argument it now raises on appeal. However, NC WARN did argue in its 
first notice of appeal that the settlement order “approved a settlement 
agreement that had the intent and effect of significantly modifying the 
Commission’s [merger order] in the other dockets relating to the merger 
of the two electric utilities . . . in which NC WARN was an intervening 
party.” This is essentially the same basis upon which NC WARN now 
contends that it had standing to intervene in this investigation. 

In its order dismissing NC WARN’s first appeal, the Commission 
determined that NC WARN was properly denied intervention and that 
“the Commission’s order in this docket does not modify its order in the 
merger docket as NC WARN alleges.” We assume, without deciding, that 
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NC WARN’s assertions in its first notice of appeal, and the Commission’s 
ruling in its order dismissing that appeal, sufficiently preserve for appeal 
NC WARN’s standing argument.

This Court addressed a similar standing issue in CUCA. There, the 
Commission and a South Carolina agency initiated a joint investigation 
of Duke Power under N.C. Gen. Stat. § 62-37 regarding accounting irreg-
ularities at Duke alleged by a whistleblower. CUCA, 163 N.C. App. at 2, 
592 S.E.2d at 278. Carolina Utility Customers Association, Inc. (“CUCA”), 
an association representing many of North Carolina’s largest industrial 
manufacturers, sought permission to “participate in” the investigation 
“to insure that the interests of its rate-paying manufacturers who may 
have suffered disproportionately from any excessive charges for electri-
cal power were protected.” Id. 

The Commission denied CUCA’s request to participate, and during 
the investigation it was determined that Duke had, through account-
ing practices, “ ‘inappropriately reduced’ ” its “ ‘pre-tax utility operating 
income’ ” for several years by millions of dollars. Id. at 3, 592 S.E.2d at 
279. The Commission Staff and Duke then negotiated a settlement agree-
ment whereby Duke would be required, among other things, to correct 
erroneous accounting entries, “ ‘make a one-time $25 million credit in 
2002 to its deferred fuel amounts in North Carolina and South Carolina . . .  
to be incorporated into the next fuel cost proceedings in the respective 
states[,]” implement certain remedial actions, and “ ‘acknowledge and 
regret that communications with the two State Commissions failed to 
adequately detail significant changes to prior accounting practices[.]’ ” 
Id. at 4, 592 S.E.2d at 279. 

The Commission held a staff conference to discuss the settlement 
agreement, and CUCA presented the Commission, at the conference, 
with a “motion requesting further investigation and hearing.” Id. at 5, 
592 S.E.2d at 279. The Commission denied CUCA’s motion and voted 
unanimously to approve the settlement agreement, but the vote did not 
constitute a final order since the South Carolina agency had not yet 
approved the agreement. Id., 592 S.E.2d at 279-80.

Prior to entry of a final order, CUCA and an individual ratepayer, 
Wells Eddleman, filed petitions to intervene and motions for fur-
ther investigation and hearing. Id. at 2, 5, 592 S.E.2d at 278, 280. The 
Commission subsequently entered a final order granting CUCA and 
Eddleman’s motions to intervene after concluding that “ ‘as ratepay-
ers, CUCA [and] Eddleman . . . are affected by the level of Duke’s rates 
and have an interest in this matter.’ ” Id. at 5, 592 S.E.2d at 280. The 
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Commission’s order, however, denied the motions for further hearing 
and formally approved the settlement agreement. Id. On appeal, CUCA 
and Eddleman “raise[d] issues regarding the investigation of Duke and 
the Commission’s subsequent order approving the settlement agreement 
resulting from that investigation.” Id. at 6, 592 S.E.2d at 280. Duke, in 
turn, cross-appealed and argued that the Commission erred in grant-
ing CUCA and Eddleman intervention since they were not “ ‘parties 
affected’ ” by the investigation. Id.

This Court in CUCA held that CUCA and Eddleman were not “ ‘par-
ties affected’ ” by the order and, therefore, had no standing to appeal 
the Commission’s approval of the settlement agreement. Id. The 
Court first noted that “the investigation of Duke was conducted by the 
Commission pursuant to its powers and duties defined under Article 3 
of our General Statutes, particularly Section 62-37, and not pursuant to 
the Commission’s judicial functions outlined in Article 4.” Id. The Court 
observed that intervention under the Commission Procedural Rules 
was permitted as follows: “ ‘Any person having an interest in the subject 
matter of any hearing or investigation pending before the Commission 
may become a party thereto and have the right to call and examine wit-
nesses, cross-examine opposing witnesses, and be heard on all matters 
relative to the issues involved . . . .’ ” Id. at 7-8, 592 S.E.2d at 281 (quoting 
N.C.U.C. Rule R1-19(a)). The Commission had, therefore, “concluded 
that CUCA and Eddleman not only had an ‘interest in the subject mat-
ter’ but were also ‘parties affected’ by the order . . . .” Id. at 8, 592 S.E.2d  
at 281. 

With respect to whether CUCA and Eddleman were “parties” to the 
investigation, the Court held that CUCA and Eddleman were not “par-
ties” under N.C. Gen. Stat. § 62-37 until the Commission’s final order 
granted their motion to intervene. 163 N.C. App. at 9, 592 S.E.2d at 282. 
The Court then addressed whether CUCA and Eddleman were parties 
“affected” by the order, and looked to a case interpreting the prior ver-
sion of the statute providing a right to appeal the Commission’s orders 
for “ ‘any party affected thereby.’ ” Id. (quoting In re Hous. Auth. of City 
of Charlotte, 233 N.C. 649, 657, 65 S.E.2d 761, 767 (1951)). The Court 
observed that “ ‘party affected’ ” had been defined, under that statute, as 
follows: “ ‘[A] party is not affected by a ruling of the Utilities Commission 
unless the decision affects or purports to affect some right or interest of 
a party to the controversy and [is] in some way determinative of some 
material question involved.’ ” Id. (quoting In re Hous. Auth., 233 N.C. at 
657, 65 S.E.2d at 767).
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Further, with respect to whether a party is “affected,” the Court 
explained that the current appeals statute, which replaced the stat-
ute construed in In re Housing Authority, used the phrase “ ‘party 
aggrieved’ ” instead of “ ‘party affected.’ ” 163 N.C. App. at 10, 592 S.E.2d 
at 282 (quoting N.C. Gen. Stat. § 62-90(a) (2003)). The Court observed 
that, generally, “ ‘[a] “party aggrieved” is one whose rights have been 
directly and injuriously affected by the judgment entered . . . .’ ” Id. 
(quoting Hoisington v. ZT-Winston-Salem Assocs., 133 N.C. App. 
485, 496, 516 S.E.2d 176, 184 (1999)). In addition, “[t]his Court’s inter-
pretation of ‘party aggrieved’ as it relates to an appeal of an order by  
the Commission also suggests that more than a generalized interest  
in the subject matter is required.” Id.

Applying those interpretations of “ ‘party affected’ ” and “ ‘party 
aggrieved’ ” to the facts before it, the Court in CUCA reasoned:

Duke was the only party recognized by the Commission 
throughout the investigation, as well as the only party 
directly and substantially affected by any subsequent 
order arising therefrom in the sense envisioned by the 
statute. As such, only Duke was entitled to receive notice 
and hearing pursuant to Section 62-37 to protect its due 
process rights. While CUCA and Eddleman may have 
had an interest in the matter, their interest was only 
generalized and unsubstantial — not specific to them as 
individual Duke customers.

Id., 592 S.E.2d at 283 (emphasis added). 

The Court also rejected CUCA and Eddleman’s argument that there 
was no party in the investigation that adequately protected their inter-
ests. Id. at 11, 592 S.E.2d at 283. In fact, the Court pointed out, the Public 
Staff participated in the investigation and recommended approving the 
settlement agreement, and the Public Staff acts independently of the 
Commission and was created “ ‘to represent [the interests of] the using 
and consuming public’ in matters before the Commission.” Id. (quoting 
N.C. Gen. Stat. § 62-15(b) (2003)).

The Court in CUCA concluded that while CUCA and Eddleman 
“may have had an interest in the matter sufficient for intervention in 
a hearing or investigation pending before the Commission pursuant to 
Article 4, Article 3 requires the prospective interveners to also be ‘par-
ties affected’ pursuant to Section 62-37.” Id. at 11-12, 592 S.E.2d at 283-
84. Since “approval of the settlement agreement only had a generalized 
and unsubstantial affect on CUCA and Eddleman, they were not ‘parties 
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affected[,]’ ” and the Commission abused its discretion in granting their 
petitions to intervene. Id. at 12, 592 S.E.2d at 284. Further, since CUCA 
and Eddleman had no standing to appeal from the Commission’s final 
order, the Court affirmed the order. Id. at 6, 12, 592 S.E.2d at 280, 284.

Here, Duke was the only party investigated by the Commission and, 
as in CUCA, the investigation was pursuant to the Commission’s Article 
3 powers and not its Article 4 judicial power. Like CUCA, NC WARN 
is an organization of ratepayer members and sought to intervene in 
order to protect the financial interests of its members. In other words,  
NC WARN’s interest was “only generalized and unsubstantial — not spe-
cific to [it] as [an] individual Duke customer[].” Id. at 10, 592 S.E.2d at 
283. And, as in CUCA, the Public Staff, the party protecting the interest 
of the consuming public, participated in the investigation and recom-
mended the Commission adopt the settlement agreement. NC WARN’s 
interest in this case is, therefore, materially indistinguishable from the 
interests of the intervenors in CUCA.

NC WARN nonetheless tries to distinguish CUCA from the present 
case by arguing that here, unlike in CUCA, the settlement order modi-
fied the merger order and NC WARN, having already been a party to the 
merger docket, was therefore necessarily a party affected by the settle-
ment order. In support of its argument, NC WARN relies upon the follow-
ing specific provisions of the settlement agreement:

C.  Duke will guarantee that Duke’s North Carolina retail 
ratepayers will receive an additional $25 million in 
fuel and fuel-related cost savings over and above  
the amount Duke is obligated to provide pursuant  
to the Merger Order.

D.  Duke will contribute an additional $5 million to work-
force development and low-income assistance in 
North Carolina on top of the amount provided in the 
Merger Order.

NC WARN also points to the settlement agreement’s statement 
that the parties “desire to resolve all matters and issues involved in 
the Commission’s investigation and the Merger Dockets without fur-
ther litigation and expense and to move forward in a positive manner.” 
These provisions of the settlement agreement were summarized in the 
Commission’s settlement order. 

Based on the provisions highlighted by NC WARN, however, we 
believe that the settlement agreement does not modify the merger order 
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but, by its own terms, requires Duke to comply with provisions that are 
“over and above” obligations placed on Duke in the merger order. While 
we acknowledge that the parties’ assertion in the settlement agreement 
that they wanted to resolve “all matters and issues involved in the . . . 
Merger Dockets” unnecessarily blurred the otherwise clear distinction 
between the two proceedings, the parties’ loose statement does not 
serve to alter the material terms of the settlement agreement highlighted 
by NC WARN. Based on the face of the agreement as to those terms, we 
cannot conclude that the settlement order modified the merger order.

Further, even assuming that the settlement order dealt with some 
of the same matters at issue in the merger order, CUCA makes clear 
that there are different requirements for intervention in an Article 
4 judicial proceeding before the Commission and intervention in an 
Article 3 investigation before the Commission. While it appears that 
the Commission’s Procedural Rules permit intervention by “ ‘[a]ny per-
son having an interest in the subject matter of any hearing’ ” before the 
Commission, id. at 7, 592 S.E.2d at 281 (quoting N.C.U.C. Rule R1-19(a)), 
the “party affected” standard under N.C. Gen. Stat. § 62-37(a) is higher 
and does not permit intervention by a party that merely has a “general-
ized and unsubstantial” interest in the matter, CUCA, 163 N.C. App. at 10, 
592 S.E.2d at 283. Thus, under CUCA, even assuming NC WARN had an 
interest sufficient to intervene in the merger docket, a non-Article 3 pro-
ceeding, NC WARN’s intervention in the merger docket does not show 
that it was a party affected for purposes of the investigation docket.

Under CUCA, we hold that NC WARN was properly denied inter-
vention by the Commission and that the subsequent entry of the settle-
ment order did not change NC WARN’s status and make NC WARN a 
“party affected.” Consequently, as in CUCA, NC WARN has no standing 
to appeal from the settlement order, and we affirm that order as well. In 
light of our disposition, we deny Duke’s motion to dismiss the appeal.

Vacated in part; affirmed in part.

Judges BRYANT and CALABRIA concur.
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IN THE MATTER OF GILBERT MOORE, JR.

No. COA13-1397

Filed 20 May 2014

1. Appeal and Error—notice of appeal—designation of court 
omitted—writ of certiorari

The Court of Appeals granted a petition for a writ of certiorari in 
an involuntary commitment case where the notice of appeal did not 
designate the court to which the appeal was taken.

2. Appeal and Error—mootness—expiration of involuntary 
commitment order

An appeal from a ninety-day involuntary commitment order was 
not moot even though the ninety days had passed because there 
could be collateral legal consequences.

3. Appeal and Error—preservation of issues—waiver—involun-
tary recommitment—objection not raised at first hearing

The respondent in a case involving a ninety-day recommitment 
order waived his argument concerning subject matter jurisdiction 
and the facts alleged in the petition where his argument challenged 
the magistrate’s determination to issue a custody order on those 
facts. Furthermore, respondent should have raised his concerns 
about the affidavit’s sufficiency during his first involuntary commit-
ment hearing.

4. Mental Illness—findings—evidentiary—recital of doctor’s 
testimony

In an involuntary commitment proceeding, the trial court did 
not err by making a challenged evidentiary finding of fact even 
though it was reciting some of a doctor’s testimony because the trial 
court went on to find the ultimate facts that defendant was mentally 
ill and a danger to himself and others.

5. Mental Illness—involuntary commitment—findings—defen-
dant a threat to himself

The trial court in an involuntary commitment proceeding prop-
erly found that respondent was a danger to himself because of a 
reasonable possibility that defendant would suffer serious physical 
debilitation in the near future. While the trial court made findings 
about defendant’s past conduct, the trial court also made finding 
about respondent’s likely future conduct.
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Appeal by respondent from order entered 5 August 2013 by Judge 
Amanda E. Stevenson in Granville County District Court. Heard in the 
Court of Appeals 5 May 2014.

Roy Cooper, Attorney General, by Adam Shestak, Assistant 
Attorney General, for the State.

Staples Hughes, Appellate Defender, by James R. Grant, Assistant 
Appellate Defender, for respondent-appellant.

MARTIN, Chief Judge.

Respondent Gilbert Moore, Jr. appeals from the trial court’s involun-
tary commitment order 5 August 2013 recommitting him for ninety days 
of inpatient treatment. Respondent argues that the trial court lacked 
subject-matter jurisdiction and that the evidence does not support the 
trial court’s ultimate findings that respondent was a danger to himself as 
well as others.

On 25 September 2012, a licensed clinical social worker in Guilford 
County filed an affidavit and petition to have respondent involuntarily 
committed. The affidavit contained the following facts: 

Mr. Moore has a history of mental illness. At present he 
has very disorganized speech and is not making any sense. 
He has reported to the crisis center multiple times this 
morning. He is not able to express exactly what he needs 
due to his mental illness. He appears to have a thought 
disorder or some kind of psychotic disorder. He is in need 
of evaluation and treatment. 

The same day, a Guilford County magistrate, based on petitioner’s affi-
davit and petition, issued a custody order and respondent was picked 
up by a law enforcement officer and taken to a facility for examina-
tion. Respondent was then examined by two different physicians, 
both of whom recommended inpatient commitment for respondent, 
and respondent was taken to Central Regional Hospital. After a hear-
ing on 2 October 2012, the District Court of Granville County issued an 
involuntary commitment order committing respondent to thirty days of 
inpatient commitment and sixty days of outpatient commitment. The 
court recommitted respondent to ninety days of inpatient treatment on  
1 November 2012. Additional involuntary commitment orders for  
varying durations were issued by the district court on 31 January 2013,  
4 April 2013, 13 June 2013, and 5 August 2013.
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Before issuing its 5 August 2013 order, the court heard evidence 
as follows: Dr. Jeffrey Fahs, respondent’s attending physician, testified 
that respondent had schizoaffective disorder. He further testified that 
by age forty-four respondent had been committed to state hospitals 
approximately twenty-seven times, and one of the reasons he was 
re-hospitalized so many times was because he would stop taking his 
medication when he was released. Dr. Fahs also thought that respondent 
was a danger to others; respondent was on Central Regional Hospital’s 
alert system due to at least one altercation with another patient. Dr. 
Fahs, based on respondent’s condition, history of violence, and the fact 
that no suitable discharge placement was available, recommended that 
respondent be recommitted for ninety days.

Esther Robie, a social worker who worked with respondent, also 
testified that respondent needed a proper discharge placement because 
his discharges have become shorter and his readmissions more frequent 
because he stops taking his medication during periods of discharge. In 
fact, in the year before respondent’s 2 October 2012 involuntary commit-
ment, he had been admitted to hospitals on three different occasions. 
Ms. Robie also testified that when respondent first arrived at Central 
Regional Hospital he was placed in the high management unit because 
of his aggressive behavior.

Based on Dr. Fahs’s and Ms. Robie’s testimony the district court 
made the following findings of fact:

1. The respondent was admitted to this facility on 
09-29-2012.

2. The respondent has a diagnosis of schizoaffective dis-
order with psychotic and manic symptoms. In the past, he 
also had delusional thinking.

3. Upon admission on September 29, 2012, he had exhib-
ited aggressive tendencies.

4. The respondent has a history of 27 state psychiatric 
hospitalizations and many other non-state psychiatric 
hospitalizations. 

5. He has a history of non-compliance with his medica-
tions outside of the hospital.

6. The respondent is at high risk of decompensation if 
released and without medication.
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7. During his relapses, he is a danger to others.

8. Since October 2012, he has been compliant with medi-
cations. He is doing well with treatment, listens to team 
and is on level 5. This entitles him to off campus privileges.

9. Dr. Fahs stated he is concerned he would “relapse by 
the end of football season” if released without placement.

10. His readmissions are more frequent.

11. The respondent acknowledges his mental illness.

Based on these findings of fact, the trial court found that there was 
clear, cogent, and convincing evidence to support a finding that respon-
dent is mentally ill and is a danger to himself and others, and ordered 
the recommitment of respondent as an inpatient for ninety days.  
Respondent appeals.

_________________________

Before addressing the merits of respondent’s appeal we must 
address two preliminary matters: (1) whether to grant respondent’s peti-
tion for writ of certiorari, and (2) whether respondent’s appeal is moot. 

[1] First, respondent has filed a petition for writ of certiorari because 
his notice of appeal failed to designate “the court to which [his] appeal 
is taken” as required by North Carolina Rule of Appellate Procedure 
3(d). A party must comply with the requirements of Rule 3 to confer 
jurisdiction on an appellate court. Bailey v. State, 353 N.C. 142, 156, 
540 S.E.2d 313, 322 (2000). Thus, failure to comply with Rule 3 is a juris-
dictional default that prevents this Court “from acting in any manner 
other than to dismiss the appeal.” Dogwood Dev. & Mgmt. Co. v. White 
Oak Transp. Co., 362 N.C. 191, 197, 657 S.E.2d 361, 365 (2008). North 
Carolina Rule of Appellate Procedure 21(a)(1), however, allows us to 
issue a writ of certiorari under “appropriate circumstances . . . to per-
mit review of the judgments and orders of trial tribunals when the right 
to prosecute an appeal has been lost by failure to take timely action.” 
In State v. Hammons, __ N.C. App. __, __, 720 S.E.2d 820, 823 (2012), 
we exercised our discretion to allow the defendant’s petition for writ of 
certiorari when “it [was] readily apparent that [the] defendant ha[d] lost 
his appeal through no fault of his own, but rather as a result of sloppy 
drafting of counsel.” Therefore, we exercise our discretion and grant 
respondent’s petition for writ of certiorari and address the merits of  
his appeal. 
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[2] Next, we hold that respondent’s appeal is not moot even though 
the ninety-day commitment period provided in the 5 August 2013 order, 
from which respondent appeals, has expired. Our Supreme Court has 
addressed the question of whether the discharge of a person who was 
involuntarily committed renders an appeal moot. In re Hatley, 291 N.C. 
693, 695, 231 S.E.2d 633, 634 (1977). The Court in Hatley reasoned that 
“[t]he possibility that respondent’s commitment in this case might like-
wise form the basis for a future commitment, along with other obvi-
ous collateral legal consequences, convinces us that this appeal is not 
moot.” Id. at 695, 231 S.E.2d at 635. Respondent’s appeal is not moot.

[3] Respondent’s first substantive argument is that the trial court lacked 
subject-matter jurisdiction to recommit him on 5 August 2013 because 
the 25 September 2012 affidavit and petition were fatally deficient 
because the facts alleged did not demonstrate that respondent met the 
statutory requirements for involuntary commitment. This argument fails 
for the reasons stated below.

While respondent claims he is challenging the subject-matter juris-
diction of the trial court to commit him, his argument appears to be 
that the facts in the original affidavit and petition were insufficient to 
demonstrate that reasonable grounds existed to believe that respon-
dent was mentally ill and a danger to himself or others. See N.C. Gen. 
Stat. § 122C-261(a)–(b) (2013) (requiring the petitioner to state the facts 
that his opinion that the respondent is mentally ill and a danger to him-
self or others is based on, and requiring the magistrate to determine if 
there are reasonable grounds to believe that the respondent is mentally 
ill and a danger to himself or others). Thus, respondent challenges the 
magistrate’s 25 September 2012 determination to issue a custody order. 
For the reasons stated below, we hold that respondent has waived  
this argument.

We have previously found that N.C.G.S. § 122C-261’s reasonable 
grounds requirement is synonymous with probable cause in the criminal 
context. See, e.g., In re Reed, 39 N.C. App. 227, 229, 249 S.E.2d 864, 866 
(1978) (“Reasonable grounds has been found to be synonymous with 
probable cause,” (internal quotation marks omitted)). We have drawn 
this comparison because a custody order deprives a person of their lib-
erty and therefore is analogous to a criminal proceeding, like the issu-
ance of an arrest warrant, where a defendant is deprived of his liberty. In 
re Zollicoffer, 165 N.C. App. 462, 466, 598 S.E.2d 696, 699 (2004). In the 
past, we have left the analogy there, however, today we take the analogy 
one step further. 
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When there is a problem with a warrant, a defendant may waive his 
objection to the sufficiency of the warrant if he does not object before 
he enters a plea of not guilty. State v. Green, 251 N.C. 40, 43, 110 S.E.2d 
609, 611–12 (1959); see also Irving Joyner, Criminal Procedure in North 
Carolina § 2.4[C] (3rd ed. 2005). Based on the procedure for challeng-
ing a warrant in the criminal context, respondent should have raised 
his concerns about the affidavit’s sufficiency during his first involun-
tary commitment hearing. Furthermore, while none of our involuntary 
commitment case law has directly addressed respondent’s argument, a 
requirement that respondents raise issues with the affidavit, petition, 
or custody order in the first involuntary commitment hearing is con-
sistent with our case law. Reed, 39 N.C. App. at 228, 249 S.E.2d at 865, 
addressed a respondent’s argument that an affidavit was defective. The 
Court recited the facts of the case as follows:

On the affidavit of his cousin, respondent was taken into 
custody. At his commitment hearing, he moved to dismiss 
on the ground that the petition for commitment was so 
vague as to violate both the statutory standard and due 
process, so that there could have been no finding of prob-
able cause for issuance of the custody order. 

Id. at 277, 249 S.E.2d at 865. Thus, the facts suggest that the respon-
dent in Reed challenged the sufficiency of the affidavit during his first 
involuntary commitment hearing, rather than at a later recommitment 
hearing. Here, respondent failed to raise the issue of the sufficiency of  
the affidavit during the first involuntary commitment hearing, nor did the  
record reflect that he raised it at any of the four recommitment hearings 
preceding the present appeal. Thus, we hold respondent has waived any 
challenge to the sufficiency of the affidavit to support the magistrate’s 
original custody order. 

[4] Next, respondent challenges two findings of fact from the 5 August 
2013 order: (1) Finding of Fact 9, and (2) the ultimate findings that 
respondent was a danger to himself as well as others. 

Our standard of review for a recommitment order is the same as our 
standard of review for a commitment order. In re Hayes, 151 N.C. App. 
27, 29, 564 S.E.2d 305, 307 (“We see no reason to distinguish the standard 
of review of a recommitment order from that of a commitment order.”), 
disc. review denied and appeal dismissed, 356 N.C. 613, 574 S.E.2d 680 
(2002). When we review a commitment order, our review is limited to 
determining “(1) whether the court’s ultimate findings are indeed sup-
ported by the ‘facts’ which the court recorded in its order as supporting 
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its findings, and (2) whether in any event there was competent evidence 
to support the court’s findings.” In re Hogan, 32 N.C. App. 429, 433, 232 
S.E.2d 492, 494 (1977). If a respondent does not challenge a finding of 
fact, however, it is “presumed to be supported by competent evidence 
and [is] binding on appeal.” State v. Baker, 312 N.C. 34, 37, 320 S.E.2d 
670, 673 (1984). Furthermore, we do not reweigh the evidence because 
“[i]t is for the trier of fact to determine whether evidence offered in 
a particular case is clear, cogent, and convincing.” In re Underwood,  
38 N.C. App. 344, 347, 247 S.E.2d 778, 781 (1978).

Respondent challenges Finding of Fact 9, which states: “Dr. Fahs 
stated he is concerned [respondent] would ‘relapse by the end of foot-
ball season’ if released without placement.” Respondent argues that this 
is not a finding of fact because it is simply a recitation of evidence. For 
this proposition respondent relies on In re Rogers, 297 N.C. 48, 55, 253 
S.E.2d 912, 917 (1979), which states: “Indeed [the Board] made no find-
ings of fact at all. It merely recited some of the evidence presented and 
stated its conclusion that Rogers had not satisfied the Board of his good 
moral character.” While on its face this statement would seem to sup-
port respondent’s argument, it does not. 

There are two types of facts: Ultimate facts and evidentiary facts. 
See Woodard v. Mordecai, 234 N.C. 463, 470, 67 S.E.2d 639, 644 (1951). 
“Ultimate facts are the final facts required to establish the plaintiff’s 
cause of action or the defendant’s defense; and evidentiary facts are 
those subsidiary facts required to prove the ultimate facts.” Id. Thus, 
knowing that there are evidentiary facts and ultimate facts, it is clear 
that the issue in Rogers was that the Board only found evidentiary facts 
and not ultimate facts, which would support its conclusion of law. 
Applied here, the trial court did not err in making the evidentiary find-
ing in Finding of Fact 9 even though it was reciting some of Dr. Fahs’s 
testimony because the trial court went on to find the ultimate facts that 
respondent was mentally ill and a danger to himself and others. 

[5] Next, respondent asserts that there is not clear, cogent, and convinc-
ing evidence to support the trial court’s ultimate findings that respon-
dent is a danger to himself and a danger to others.1 

1. We note that respondent states he is challenging the trial court’s conclusions of 
law that respondent is a danger to himself and others. While the pre-printed Involuntary 
Commitment Order AOC-SP-203 categorizes these as “conclusions,” the law is clear that 
these determinations are not conclusions of law because “[w]hether a person is mentally 
ill . . . and whether he is imminently dangerous to himself or others, present questions of 
fact.” Hogan, 32 N.C. App. at 433, 232 S.E.2d at 494. Thus, “[w]e will ignore the incorrect 
designation and treat the court’s conclusions as findings of the ultimate facts required by 
[the statute].” See id.
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A person is a danger to himself if within the relevant past:

1. The individual has acted in such a way as to show:

I. That he would be unable, without care, supervision, 
and the continued assistance of others not otherwise 
available, to exercise self-control, judgment, and 
discretion in the conduct of his daily responsibilities 
and social relations, or to satisfy his need for 
nourishment, personal or medical care, shelter, or 
self-protection and safety; and

II. That there is a reasonable probability of his suffer-
ing serious physical debilitation within the near future 
unless adequate treatment is given pursuant to this 
Chapter. A showing of behavior that is grossly irratio-
nal, of actions that the individual is unable to control, 
of behavior that is grossly inappropriate to the situa-
tion, or of other evidence of severely impaired insight 
and judgment shall create a prima facie inference that 
the individual is unable to care for himself . . . .

N.C. Gen. Stat. § 122C-3(11)(a) (2013). Respondent concedes that the 
evidence supports subpart I of the definition, but argues that the evi-
dence does not support the finding that there was a “reasonable prob-
ability” that respondent would suffer serious physical debilitation in the 
near future. Respondent relies on In re Whatley, __ N.C. App. __, __, 
736 S.E.2d 527, 531 (2012), appeal after remand, __ N.C. App. __, 754 
S.E2d 258 (2014) (unpublished), for the proposition that the possibil-
ity of relapse alone cannot satisfy the requirement of serious physical 
debilitation in the near future. The Whatley court was concerned that 
the trial court’s findings of fact were all focused on the respondent’s 
past conduct and not about the respondent’s potential future conduct. 
Id. (“Each of the trial court’s findings pertain to either Respondent’s 
history of mental illness or her behavior prior to and leading up to the 
commitment hearing, but they do not indicate that these circumstances 
render Respondent a danger to herself in the future.”). The facts before 
us are distinguishable from Whatley because, while the trial court did 
make findings of fact about respondent’s past conduct, the trial court 
also made findings about respondent’s likely future conduct. The trial 
court found that respondent “is at a high risk of decompensation if 
released and without medication,” and that Dr. Fahs thought respon-
dent, if released, would “relapse by the end of football season.” As a 
result, the trial court’s findings of fact indicate that respondent is a dan-
ger to himself in the future. Therefore, the trial court properly found that 
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respondent is a danger to himself because there is a reasonable possi-
bility that he will suffer serious physical debilitation in the near future. 

We do not need to consider respondent’s argument that he is not 
a danger to others because N.C.G.S. § 122C-276(e) in conjunction with 
N.C.G.S. § 122C-271(b)(2) only requires that the trial court find that a 
respondent is a danger to himself or others.

For the reasons stated above, we affirm.

Affirmed.

Judges STEELMAN and DILLON concur.

ALEX D. McLENNAN, JR., DOROTHY N. McLENNAN,  
anD RUFUS T. CARR, JR., Plaintiffs

v.
C.K. JOSEY, JR., DEBORAH G. JOSEY, JOSEY PROPERTIES, LLC,  
THOMAS D. TEMPLE, IV, CRYSTAL TEMPLE, BETTY JO TEMPLE,  

anD JOSEPH LANIER RIDDICK, III, DefenDants

No. COA13-1271

Filed 20 May 2014

Real Property—dispute—boundary line—summary judgment
The trial court did not err in a real property dispute case by 

granting plaintiffs’ motion for summary judgment. Plaintiffs estab-
lished a prima facie case of title to the disputed land, and defen-
dants presented no evidence by way of deeds in their chain of title to 
establish their superior claim to the disputed land. No genuine issue 
of material fact existed as to the true location of the boundary line 
as contemplated by the partition.

Appeal by defendants from order entered 10 June 2013 by Judge J. 
Carlton Cole in Halifax County Superior Court. Heard in the Court of 
Appeals 19 March 2014.

Rountree & Boyette L.L.P., by Charles S. Rountree, for 
plaintiffs-appellees.

Etheridge, Hamlett & Murray, L.L.P., by Ernie K. Murray, for 
defendants-appellants.
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ELMORE, Judge.

Defendants appeal from order granting plaintiffs’ motion for sum-
mary judgment. After careful consideration, we affirm.

I.  Facts

Alex McLennan, Jr., Dorothy McLennan, and Rufus Carr, Jr., (collec-
tively plaintiffs) and C.K. Josey, Jr., Deborah G. Josey, Josey Properties, 
LLC., Thomas D. Temple, IV, Crystal Temple, Betty Jo Temple, and Joseph 
Lanier Riddick, III, (collectively defendants) own adjoining tracts of land 
with a common boundary located in Halifax County. In July 2010, defen-
dants recorded a map at Book 2009, Page 193, and a deed at Book 2321, 
Page 750, in the Halifax County Registry that asserted ownership of an 
area allegedly owned by plaintiffs. On 27 August 2010, plaintiffs filed a 
“COMPLAINT TO ESTABLISH BOUNDARY AND QUIET TITLE” pursu-
ant to N.C. Gen. Stat. § 41-10. Plaintiffs alleged that defendants “claimed 
ownership of lands owned by Plaintiffs and have created a cloud on title 
to Plaintiff’s [sic] property.” Thereafter, plaintiffs filed a motion for sum-
mary judgment that was heard before Judge J. Carlton Cole on 25 and 
26 February 2013. At the hearing, the evidence showed that both parties 
obtained title to their tracts from a common source, David Clark, on  
10 November 1882. Following Clark’s death, his lands were parti-
tioned and divided among his heirs in the “Report of Commissioners in 
Partition” (the partition). Plaintiffs’ source of title is “Lot 4,” allocated 
to Anna Clark, and defendants’ source of title is “Lot 8,” allotted to 
Dora Clark. Plaintiffs’ southern boundary line and defendants’ northern 
boundary line are shared in common. The partition describes the com-
mon boundary line as “down the run of [Gaynor’s] Gut to the Canal[.]” 
The dispute arises from the parties’ disagreement as to the location on 
the ground of the run of the gut to the canal. Both parties agree that the 
shared boundary runs southwest to a point where the flow of the gut 
diverges. However, plaintiffs argue that the gut forks left at that diver-
gent point and runs through a dam, a pond, and then empties into the 
canal. Defendants contend that the gut forks right at the split and then 
empties into the canal.

II.  Analysis

a.) Prima Facie Case

Defendants argue that the trial court erred in granting plaintiffs’ 
motion for summary judgment. Specifically, defendants aver that 
plaintiffs failed to meet their burden of establishing the on-the-ground 
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location of the claimed boundary line: the run of the gut to the canal.  
We disagree.

“Our standard of review of an appeal from summary judgment is de 
novo; such judgment is appropriate only when the record shows that 
‘there is no genuine issue as to any material fact and that any party is 
entitled to a judgment as a matter of law.’ ” In re Will of Jones, 362 N.C. 
569, 573, 669 S.E.2d 572, 576 (2008) (quoting Forbis v. Neal, 361 N.C. 519, 
523-24, 649 S.E.2d 382, 385 (2007)). We must consider “the pleadings, 
affidavits and discovery materials available in the light most favorable to 
the non-moving party[.]” Pine Knoll Ass’n, Inc. v. Cardon, 126 N.C. App. 
155, 158, 484 S.E.2d 446, 448 (1997).

Pursuant to N.C. Gen. Stat. § 41-10, an individual can institute an 
action to remove a cloud on title “against another who claims an estate 
or interest in real property adverse to him for the purpose of determin-
ing such adverse claims[.]” N.C. Gen. Stat. § 41-10 (2013). The statute 
provides this express authority in an attempt to “free the land of the 
cloud resting upon it and make its title clear and indisputable, so that it 
may enter the channels of commerce and trade unfettered and without 
the handicap of suspicion[.]” Chicago Title Ins. Co. v. Wetherington, 127 
N.C. App. 457, 461, 490 S.E.2d 593, 597 (1997) (citation and quotation 
omitted). Should the plaintiff establish “a prima facie case for remov-
ing a cloud on title, the burden rests upon the defendant to establish 
that his title to the property defeats the plaintiff’s claim.” Id. (citation 
omitted). The plaintiff establishes a prima facie case for removing a 
cloud on title upon satisfying two prongs: “(1) the plaintiff must own 
the land in controversy, or have some estate or interest in it; and (2) the 
defendant must assert some claim in the land adverse to plaintiff’s title, 
estate or interest.” Hensley v. Samel, 163 N.C. App. 303, 307, 593 S.E.2d 
411, 414 (2004) (citation omitted). In order to establish ownership of the 
disputed land under prong one, the plaintiff can utilize the “common 
source of title” doctrine, which requires him “to connect both [himself] 
and defendants with a common source of title and then show in [him-
self] a better title from that source.” Chappell v. Donnelly, 113 N.C. App. 
626, 629-30, 439 S.E.2d 802, 805 (1994) (citation omitted). Additionally, 
the plaintiff must show that “the disputed tract lies within the boundar-
ies of their property.” Id. (citations omitted). Accordingly, the burden is 
on the plaintiff to establish “the on-the-ground location of the boundary 
lines which they claim.” Id. (citation omitted). He must “locate the land 
by fitting the description in the deeds to the earth’s surface.” Id. (citation 
and quotation omitted). In locating such land:
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courts endeavor to place themselves in the position of the 
parties at the time of the conveyance, in order to ascer-
tain what is intended to be conveyed; for, in describing the 
property, parties are presumed to refer to its condition at 
that time, and the meaning of their terms of expression 
can only be properly understood by a knowledge of their 
position, and that of the property conveyed.

Cox v. McGowan, 116 N.C. 74, 76, 21 S.E. 108, 109 (1895) (citation omit-
ted). It necessarily follows that “[r]esort may not be had to a junior 
conveyance for the purpose of locating a call in a senior deed.” Bostic  
v. Blanton, 232 N.C. 441, 445, 61 S.E.2d 443, 446 (1950) (citations omitted).

In Poe v. Bryan, the plaintiff testified that she had personal knowl-
edge of the contended boundary line because she lived on the tract of 
land during her youth and learned about the boundary lines from her 
grandfather. 12 N.C. App. 462, 466, 183 S.E. 2d 790, 792-93 (1971). A 
surveyor also testified that “the courses on the court map were normal 
variations from the courses on the deed and that the land described in 
the deed is the same tract of land shown as plaintiffs’ contended tract.” 
Id. at 466-67, 183 S.E.2d at 793. We held that “the testimony of the feme 
plaintiff and the [trial] court appointed surveyor constitutes sufficient 
evidence that the description of the . . . deed fits the land and embraces 
the land in controversy.” Id. at 467, 183 S.E.2d at 793.  Conversely, our 
Supreme Court in Day v. Godwin held that the plaintiff failed to meet 
his burden to locate the on-the-ground location of the disputed land 
because no survey of the disputed land was conducted nor did plaintiff 
have personal knowledge about the location of the disputed tract. 258 
N.C. 465, 470-71, 128 S.E.2d 814, 817-18 (1963). 

In the case at bar, plaintiff McClennan testified that he worked on 
his grandfather’s farm and Lot 4 since 1958. During that time, he “came 
to know the location of Gaynor’s Gut from the Dam at Blue Pond to the 
Dam at Coon Pond, and from the Dam at Coon Pond through Coon Pond 
to where Gaynor’s Gut enters Clark’s Canal.” In 1967, he managed the 
farm on a full-time basis, and it required that he “know the location of 
Gaynor’s Gut and the other boundaries of the property being managed.” 
Plaintiff McClennan testified that the disputed boundary line encom-
passing plaintiffs’ land “has been a well known, well marked and agreed 
upon line between our lands since the division of the David Clark lands 
in the 1800’s.” Additionally, a professional surveyor, Donald S. Hilhorst, 
surveyed Gaynor’s Gut in 2010 using various recorded documents in the 
Halifax County Register of Deeds Office. He found the boundary line 
to comport with plaintiff McClennan’s testimony. Hilhorst’s survey was 
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also consistent with “the legal description of Gaynor’s Gut” found in a 
1909 deed and “the recorded survey of the Mrs. Anna C. Arnold [map].”

The 1909 deed divided defendants’ predecessors’ Lot 8 into two par-
cels and gave one 805-acre parcel to the Wilts Veneer Company with the 
remaining tract to be held by defendants’ predecessors. The deed explic-
itly indicated a shared boundary line between Wilts Veneer Company 
and Anna Arnold’s (plaintiffs’ predecessor in title) Lot 4, which neces-
sarily included the disputed land as part of Lot 4. It also contained a 
course and distance description of the run of Gaynor’s Gut that places 
the disputed tract within Lot 4.

The Anna Arnold map was created in 1918 to reflect a portion of 
Lot 4 that was given by Anna Arnold to Wilts Veneer Company in a tim-
ber rights conveyance. It included a metes and bounds description of 
Gaynor’s Gut from Lot 4’s northeast corner down to its run to the Canal. 
The metes and bounds description reflected on the map shows the dis-
puted land to have been owned by Anna Arnold.

 Although Hilhorst used junior conveyances by referencing the 1909 
and 1918 documents in his survey, they did not enlarge the plaintiffs’ 
boundary lines, but rather provided an unambiguous specific descrip-
tion of Gaynor’s Gut, which comports with the general description found 
in the partition. See Carney v. Edwards, 256 N.C. 20, 24, 122 S.E.2d 786, 
788-89 (1961) (“It is . . . well settled that a general description will not 
enlarge a specific description when the latter is in fact sufficient to iden-
tify the land which it purports to convey. Only when the attempted spe-
cific description is ambiguous and uncertain will the general prevail.” 
(citation omitted)). In totality, plaintiffs’ evidence was sufficient to meet 
their burden to show that the disputed area lies within the boundaries 
of their land.

b.) Defendants’ Burden

Since plaintiffs established a prima facie case of title to the disputed 
land, defendants were required to establish that their title was superior.

On appeal, however, defendants present no evidence by way of 
deeds in their chain of title to establish their superior claim to the dis-
puted land. Moreover, defendants’ recorded map in 2010 and subsequent 
deeds using the map’s boundary description to convey the disputed 
land are junior to the 1909 and 1918 documents that describe the run of 
Gaynor’s Gut. Thus, the descriptions found in the 1909 and 1918 docu-
ments control. See Goodwin v. Greene, 237 N.C. 244, 250, 74 S.E.2d 630, 
634 (1953) (“Where a junior deed calls for a corner or line in a prior 
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deed . . . it is not permissible to resort to a call in the junior deed for 
the purpose of establishing the call or line in the prior deed.”). The 1909 
deed is included by reference in each deed within defendants’ chain of 
title. Their chain of title specifically excludes defendants and their pre-
decessors from the tract that was given to the Wilts Veneer Company  
in the 1909 deed. As previously mentioned, the 1909 deed establishes 
that the disputed land was never a part of defendants’ Lot 8.

Although defendants offer parol evidence in the form of a 2010 
elevation study, affidavits of individuals with personal knowledge of 
the boundary line, and other extrinsic testimony to show that the dis-
puted land belongs to them, reliance on such evidence is improper. 
See Overton v. Boyce, 289 N.C. 291, 293-94, 221 S.E.2d 347, 349 (1976) 
(“When the deed itself, including its references . . . describes with cer-
tainty the property intended to be conveyed, parol evidence is admis-
sible to fit the description in the deed to the land” but is inadmissible to 
“enlarge the scope of the description in the deed.” (citations omitted)). 
Thus, defendants failed to establish that their title to the disputed prop-
erty was superior to plaintiffs’ title. Accordingly, the trial court properly 
granted summary judgment to plaintiffs.

III.  Conclusion

In sum, we affirm the trial court’s order granting plaintiffs’ motion 
for summary judgment because no genuine issue of material fact 
exists as to the true location of the boundary line as contemplated by  
the partition.

Affirmed. 

Judges McCULLOUGH and DAVIS concur.
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Administrative Law—final agency action—child care center—
affirmative duty to substantiate allegation

In an action arising from a Department of Health and Human 
Services (DHHS) warning to a child care center arising from alleged 
abuse, DHHS had an affirmative duty to independently substanti-
ate the abuse before issuing the warning and mandating corrective 
action. N.C.G.S. § 110-105.2 plainly gives that affirmative duty to 
DHHS, thereby preventing it from treating a local Department of 
Social Services substantiation as dispositive. Furthermore, although 
a constitutional challenge was not advanced on appeal, the peti-
tioner here arguably suffered a deprivation of liberty interests guar-
anteed by the State constitution.

Appeal by petitioner from order entered 9 January 2013 by Judge 
Donald W. Stephens in Wake County Superior Court. Heard in the Court 
of Appeals 10 October 2013.

George Ligon, Jr., for petitioner–appellant.

Attorney General Roy Cooper, by Assistant Attorney General 
Alexandra Gruber, for the State.

HUNTER, JR., Robert N., Judge.

Petitioner Nanny’s Korner Care Center by Bernice M. Cromartie, 
CEO (“Petitioner”) appeals from an order affirming the Final Agency 
Decision of Respondent North Carolina Department of Health and 
Human Services (“DHHS”) in which DHHS issued a written warning 
to Petitioner’s child care center and prohibited Petitioner’s husband 
from being on the child care center’s premises while children are on 
site. Petitioner contends that the superior court erred in concluding 
that DHHS could rely on a substantiation of abuse made by a local 
Department of Social Services to invoke its disciplinary authority under 
N.C. Gen. Stat. § 110-105.2(b). We agree.
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I.  Factual & Procedural History

Bernice Cromartie (“Mrs. Cromartie”) is the CEO and President 
of Nanny’s Korner Care Center (“Nanny’s Korner”), a child care facil-
ity located in Lumberton, operating pursuant to a license issued by the 
Division of Child Development and Early Education (“the Division”) 
within DHHS. Ricky Cromartie (“Mr. Cromartie”), Mrs. Cromartie’s hus-
band, was a lead teacher at Petitioner’s facility and was also responsible 
for performing janitorial and maintenance work at the facility.

On 5 November 2009, the Division received a report that an eight-
year-old girl who was enrolled with Petitioner had complained that a 
staff member at Nanny’s Korner had touched her inappropriately. On 
that same day, Sharon Miller (“Ms. Miller”), an abuse and neglect con-
sultant with the Division, along with a social worker from the Robeson 
County Department of Social Services (“DSS”) began to investigate the 
allegations in the report. Ms. Miller and the DSS social worker visited 
the complainant’s school and spoke with the minor child’s guidance 
counselor and teacher. They then visited the minor child’s home and 
interviewed the complainant, her three-year-old sibling, and the com-
plainant’s mother.

Ms. Miller and the DSS social worker next visited Nanny’s Korner 
and interviewed Mr. and Mrs. Cromartie, as well as several staff mem-
bers. Ms. Miller learned that, on occasion, Mr. Cromartie had been “the 
sole caregiver for the children after [another staff member’s] shift ended 
at eight-thirty p.m.” Mrs. Cromartie was adamant that the allegations 
against her husband were false and upset that her husband was being 
accused of such conduct. Mr. Cromartie denied inappropriately touch-
ing the complainant.

According to Ms. Miller, in order to ensure the safety of affected 
children during the pendency of an investigation into allegations of child 
abuse or neglect, the Division typically enters into a “protection plan” 
with the provider or owner of the facility under investigation. Such a 
protection plan identifies rules to which the provider or owner agrees 
to adhere during the course of the investigation. In the present case, on  
6 November 2009, Mrs. Cromartie was informed of, and agreed to, a pro-
tection plan which provided, in relevant part, that “Mr. Ricky Cromartie 
can not [sic] and will not be on the premises of the child care center 
during normal business hours . . . and therefore . . . will not be pres-
ent while children are present.” Ms. Miller made subsequent visits to 
Nanny’s Korner in December 2009 and again in January 2010 in order  
to monitor Petitioner’s compliance with the protection plan.
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On 2 February 2010, Ms. Miller received notice that the local DSS 
had concluded its investigation and had substantiated the allegations of 
sexual abuse against Mr. Cromartie. Two days later, on 4 February 2010,  
Ms. Miller submitted a Case Decision Summary to her supervisor contain-
ing the results of the Division’s investigation into the allegations of sex-
ual abuse made against Mr. Cromartie. In this Case Decision Summary, 
Ms. Miller noted that DSS had substantiated that Ricky Cromartie inap-
propriately touched a child being cared for at Nanny’s Korner and rec-
ommended issuance of a special provisional license to Nanny’s Korner. 
The Case Decision Summary also indicated that, in making its determi-
nation, the Division considered the following “other factors”: “The male 
staff member submitted to a polygraph test and passed with no decep-
tion. No criminal charges were filed. No indication that any other staff 
were involved/aware of the incidents. Protection plan implemented dur-
ing the initial visit.”

Since changing the status of Petitioner’s license to a special provi-
sional license “would have resulted in changing the star [rating of the 
facility],” the Division’s Internal Review Panel met in March 2010 to  
discuss the issuance of a proposed special provisional license and  
to give Petitioner an opportunity to explain in writing why she believed 
the Division should not take such action. After meeting for a second 
time in June 2010 and considering Petitioner’s compliance with the cor-
rective action plan in place at Nanny’s Korner, the Division’s Internal 
Review Panel reduced the administrative action to a written warning. 
However, Mr. Cromartie was still prohibited from being on the prem-
ises of Nanny’s Korner while children were present. The Review Panel 
articulated the following rationale for its decision to issue the written 
warning and to prohibit Mr. Cromartie from being on Petitioner’s prem-
ises during operational hours:

An eight-year old child disclosed to a medical professional 
who conducted a Child Medical Examination (CME) that 
on two separate occasions, Ricky Cromartie, the facil-
ity owner’s husband, engaged in incidents of inappropri-
ate touching at the facility, a violation of North Carolina 
General Statute 110-91(10) regarding care and treatment 
of children. The child also disclosed consistent informa-
tion to the Department of Social Services and the Child 
Abuse/Neglect Consultant. Mr. Cromartie was the sole 
caregiver present at the facility at the time of the inci-
dents. The child is no longer enrolled.



54 IN THE COURT OF APPEALS

NANNY’S KORNER CARE CTR. v. N.C. DEP’T OF HEALTH & HUM. SERVS.

[234 N.C. App. 51 (2014)]

The Review Panel noted that its decision to take the less severe 
administrative action of issuing a written warning in lieu of a special pro-
visional license was due to the fact that Mrs. Cromartie “has complied 
[with] all written request[s] from [the Division].” However, the Review 
Panel determined that its decision to prohibit Mr. Cromartie from 
being at the facility during its operational hours should be upheld “as a  
result of the substantiation of child sexual abuse by the local depart-
ment of social services” and would remain in place “unless substantia-
tion is overturned.”

Petitioner filed a timely petition for a contested case hearing in the 
Office of Administrative Hearings (“OAH”) to challenge this decision 
and a hearing on the petition was held on 12 July 2011. After hearing the 
evidence, the Administrative Law Judge (“ALJ”) made numerous find-
ings of fact, including the following:

39. None of the parents who testified at the hearing in this 
matter had any concerns about Mr. Cromartie caring 
for their children. These parents could not give any 
reasons why Mr. Cromartie should not be allowed to 
work at Nanny’s Korner[.]

. . . . 

43. None of the employees who testified at the hearing in 
this matter observed or had knowledge of any of the 
conduct which gave rise to the allegations of sexual 
abuse by Ricky Cromartie[.]

. . . . 

52. Petitioner also kept a communication log on [the 
minor child]. In her communication logs concerning 
[the minor child], Petitioner documented that [the 
minor child’s] mother had experienced behavior prob-
lems with [the minor child], and documented three 
incidents in which [the minor child] lied while at 
Petitioner’s facility.

. . . .

69.  Petitioner saw no indication, and received no reports 
of inappropriate touching or sexual misconduct 
towards children prior to November 6, 2009[.]

. . . .
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85.  Neither [the minor child] nor [the minor child’s] 
mother testified at the contested case hearing. Neither 
[the minor child’s] elementary school teacher, nor [the 
minor child’s] guidance counselor, nor any one from 
the Robeson County Department of Social Services 
testified at the contested case hearing.

In its conclusions of law, the ALJ concluded that:

9. When there is a substantiation of child sexual abuse 
at a child care facility by a local department of social 
services, the Division may issue a written warning 
to the facility, although other more stringent rem-
edies are also available to the Division. N.C. Gen. Stat  
§ 110-105.2(b), (e)[.]

10. Respondent has the authority to permanently remove 
a substantiated child abuser or neglecter from child 
care pursuant to N.C. Gen. Stat. § 110-105.2(d).

11. The only issue before the undersigned is whether 
Respondent acted properly in issuing the written 
warning to Petitioner’s family child care center, and in 
implementing the Corrective Action plan prohibiting 
Ricky Cromartie from being on the child care facility’s 
premises while children are in care.

12. While the preponderance of the evidence before me 
raises serious questions and/or doubts about whether 
Mr. Cromartie sexually abused [the minor child] at 
Petitioner’s center on November 5, 2009, the undersigned 
lacks the authority and/or jurisdiction to issue a for-
mal determination on the merits of that substantiation. 
Review of the DSS’ substantiation is located in another 
forum other than the Office of Administrative Hearings.

Accordingly, based on its findings of fact and conclusions of law, the 
ALJ determined that “Respondent’s decisions to issue a written warn-
ing to Petitioner’s child care center and to prohibit Petitioner’s husband 
from being [on] the child care center premises while children are in care, 
should be AFFIRMED.” On or about 12 March 2012, DHHS adopted the 
ALJ’s order as its own Final Agency Decision.1 

1. In 2011, the General Assembly modified the contested case procedure set out in 
the Administrative Procedure Act (“APA”) by amending and repealing numerous statutory
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Petitioner then filed a petition in superior court requesting judicial 
review of DHHS’s Final Agency Decision pursuant to N.C. Gen. Stat.  
§ 150B-36. On 9 January 2013, the superior court entered an order in 
which it concluded the following:

9. The Division has the authority to issue a written warn-
ing to a facility at which child abuse or neglect has 
been substantiated by the local department of social 
services and to “specify any corrective action to be 
taken by the operator.” N.C.G.S. § 110-105.2(b)[.]

10. The Division also has the statutory authority to per-
manently remove a “substantiated abuser or neglecter 
from child care.” N.C.G.S. § 110-105.2(d).

11. By statute, substantiations of child abuse or neglect 
are issued by the local departments of social services 
throughout the State of North Carolina. See N.C.G.S.  
§ 7B-101, et seq.

. . . .

13. Local units of government such as Robeson County 
Department of Social Services are not subject to 
OAH’s jurisdiction because they are not an “agency” 
as defined by the APA. Therefore, a substantiation of 
child abuse or neglect is not subject to review in OAH. 
See N.C.G.S. § 150B-2(1a).

14. The Administrative Law Judge and the Agency prop-
erly held that the Agency’s action was proper and 
within the Agency’s authority as set out in the North 
Carolina Child Care Act, N.C.G.S. § 110-105.2.

15. The Agency’s issuance of the Written Warning was not 
arbitrary or capricious.

16. The Agency’s issuance of the Written Warning was sup-
ported by substantial evidence in the whole record.

provisions contained in Chapter 150B of the North Carolina General Statutes as well as 
several other statutory provisions affected by those procedures. 2011 N.C. Sess. Law 1678, 
1685–97, ch. 398, §§ 15–55. These amendments became effective on 1 January 2012 and 
apply to contested cases commenced on or after that date. See 2011 N.C. Sess. Law 1678, 
1701, ch. 398, § 63. However, because Petitioner’s contested case was initiated on 21 July 
2010, the General Assembly’s 2011 modifications to the APA are inapplicable to the present 
case, so we conduct our review according to the statutory procedures that were in effect 
at the time Petitioner’s contested case was filed with OAH.
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17. There is credible evidence in the record that Ricky 
Cromartie was a “substantiated abuser” as set  
forth in the North Carolina Child Care Act, N.C.G.S.  
§ 110-105.2(d), and as such, the Agency had authority 
pursuant to statute to prevent him from being on the 
premises when children are in care.

18. Prohibiting Ricky Cromartie from being on the prem-
ises of Petitioner’s child care facility while children 
are in care was not arbitrary or capricious.

Based on its findings and conclusions, the superior court affirmed 
the Final Agency Decision. Petitioner gave timely notice of appeal  
from the superior court’s order.

II.  Jurisdiction

Plaintiff’s appeal from the superior court’s order lies as of right to 
this Court pursuant to N.C. Gen. Stat. § 7A-27(b) (2013). See also N.C. 
Gen. Stat. § 150B-52 (2013).

III.  Analysis

On appeal, Petitioner argues that the superior court erred as a mat-
ter of law by concluding that DHHS could rely on the local DSS sub-
stantiation of child abuse to support its issuance of a written warning, 
which prohibited Mr. Cromartie from being on the premises of the facil-
ity while children were present under Petitioner’s care.

“The North Carolina Administrative Procedure Act governs both 
trial and appellate court review of administrative agency decisions.” 
Eury v. N.C. Emp’t Sec. Comm’n, 115 N.C. App. 590, 596, 446 S.E.2d 383, 
387 (citation omitted), appeal dismissed and disc. review denied, 338 
N.C. 309, 451 S.E.2d 635 (1994). “On judicial review of an administrative 
agency’s final decision, the substantive nature of each [issue on appeal] 
dictates the standard of review.” N.C. Dep’t of Env’t & Natural Res.  
v. Carroll (Carroll), 358 N.C. 649, 658, 599 S.E.2d 888, 894 (2004).

Pursuant to N.C. Gen. Stat. § 150B-51, a trial court is authorized to 
reverse or modify the agency’s decision

if the substantial rights of the petitioners may have been 
prejudiced because the findings, inferences, conclusions, 
or decisions are:

(1) In violation of constitutional provisions;
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(2) In excess of the statutory authority or jurisdiction 
of the agency or the administrative law judge;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible 
under G.S. 150B-29(a), 150B-30, or 150B-31 in 
view of the entire record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

N.C. Gen. Stat. § 150B-51(b) (2011).

“The first four grounds for reversing or modifying an agency’s deci-
sion . . . may be characterized as ‘law-based’ inquiries,” while “[t]he final 
two grounds . . . may be characterized as ‘fact-based’ inquiries.” Carroll, 
358 N.C. at 659, 599 S.E.2d at 894 (internal citations omitted). “It is well 
settled that in cases appealed from administrative tribunals, [q]uestions 
of law receive de novo review, whereas fact-intensive issues such as suf-
ficiency of the evidence to support [an agency’s] decision are reviewed 
under the whole-record test.” Id. (alterations in original) (quotation 
marks and citation omitted).

“Under a de novo review, the superior court consider[s] the mat-
ter anew[] and freely substitut[es] its own judgment for the agency’s 
judgment.” Mann Media, Inc. v. Randolph Cty. Planning Bd., 356 N.C. 
1, 13, 565 S.E.2d 9, 17 (2002) (alterations in original) (quotation marks 
and citation omitted). “Under the whole record test, the reviewing court 
must examine all competent evidence to determine if there is substan-
tial evidence to support the administrative agency’s findings and con-
clusions.” Henderson v. N.C. Dep’t of Human Res., 91 N.C. App. 527, 
530, 372 S.E.2d 887, 889 (1988). “The reviewing court must not consider 
only that evidence which supports the agency’s result; it must also take 
into account contradictory evidence or evidence from which conflicting 
inferences could be drawn.” Id. at 530–31, 372 S.E.2d at 890. However, 
the “whole record” test “does not permit the reviewing court to substi-
tute its judgment for the agency’s as between two reasonably conflict-
ing views.” Lackey v. N.C. Dep’t of Human Res., 306 N.C. 231, 238, 293 
S.E.2d 171, 176 (1982). Instead, “the reviewing court must determine 
whether the administrative decision had a rational basis in the evi-
dence.” Henderson, 91 N.C. App. at 531, 372 S.E.2d at 890.

“As to appellate review of a superior court order regarding an agency 
decision, the appellate court examines the trial court’s order for error 
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of law.” ACT-UP Triangle v. Comm’n for Health Serv. of the State of 
N.C., 345 N.C. 699, 706, 483 S.E.2d 388, 392 (1997) (quotation marks and 
citation omitted). “The process has been described as a twofold task: 
(1) determining whether the trial court exercised the appropriate scope 
of review and, if appropriate, (2) deciding whether the court did so 
properly.” Id. (quotation marks and citation omitted). Here, Petitioner 
challenges DHHS’s statutory authority to issue a written warning and 
prohibit Mr. Cromartie from being on Petitioner’s premises while chil-
dren were present pursuant to N.C. Gen. Stat. § 110-105.2. Accordingly, 
we review the superior court’s order to decide if the superior court, 
under a de novo review, erred in affirming the ALJ’s order.2 

Petitioner argues that, in accordance with N.C. Gen. Stat. § 110-105.2,  
DHHS was required to conduct its own investigation and to indepen-
dently substantiate whether a child had been abused at Nanny’s Korner 
before issuing a warning letter to Petitioner. For the following reasons, 
we agree and hold that a plain reading of the pertinent statutes and 
administrative rules places an affirmative duty on DHHS to indepen-
dently substantiate abuse before it can issue a warning to a facility and 
mandate corrective action.

As we apply the pertinent statutory provisions to the present case, 
we are mindful that “[t]he paramount objective of statutory interpreta-
tion is to give effect to the intent of the legislature [and that] [t]he pri-
mary indicator of legislative intent is statutory language.” In re Proposed 
Assessments v. Jefferson–Pilot Life Ins. Co., 161 N.C. App. 558, 560, 589 
S.E.2d 179, 181 (2003) (internal citation omitted). “Statutory provisions 
must be read in context: Parts of the same statute dealing with the same 
subject matter must be considered and interpreted as a whole.” Id. (quo-
tation marks and citation omitted). “Statutes dealing with the same sub-
ject matter must be construed in pari materia, as together constituting 
one law, and harmonized to give effect to each.” Id. (quotation marks 
and citation omitted).

2. We note that with the exception of Petitioner’s unsupported assertion in its brief 
that its “due process rights will be severely impacted” as a consequence of DHHS’s Final 
Agency Decision, Petitioner does not bring forward a constitutional challenge to the supe-
rior court’s order on appeal. Therefore, because Petitioner has not advanced a substantive 
constitutional argument and because “[i]t is not the role of the appellate courts . . . to 
create an appeal for an appellant,” see Viar v. N.C. Dep’t of Transp., 359 N.C. 400, 402, 
610 S.E.2d 360, 361, reh’g denied, 359 N.C. 643, 617 S.E.2d 662 (2005), we lack any basis to 
engage in a constitutional analysis of the issue raised by Petitioner and instead confine our 
review to whether a violation of the North Carolina General Statutes—or any administra-
tive rules promulgated pursuant to the General Statutes—occurred.
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Here, the plain meaning of the statutory and administrative lan-
guage places an affirmative duty on DHHS to independently substantiate 
abuse, thereby precluding DHHS from treating a local DSS substantia-
tion as dispositive. 

The General Assembly established, within DHHS, a special unit—
the Child Care Commission—“to deal primarily with violations involv-
ing child abuse and neglect in child care arrangements.” N.C. Gen. Stat. 
§ 143B-168.5 (2013). The Child Care Commission was created by the  
General Assembly with the mandate that it “shall make rules for  
the investigation of reports of child abuse or neglect and for adminis-
trative action when child abuse or neglect is substantiated, pursuant to  
G.S. 110- 88(6a), 110 105, and 110-105.2.” Id.

Section 110-105.2(b) (2013) of our General Statutes provides:

When an investigation pursuant to G.S. 110-105(a)(3) 
substantiates that child abuse or neglect did occur in a 
child care facility, the Department may issue a written 
warning which shall specify any corrective action to be 
taken by the operator.

(Emphasis added).3 Thus, in order to invoke the disciplinary author-
ity conferred by this statute, abuse or neglect must be substantiated in 
the manner prescribed by N.C. Gen. Stat. § 110-105(a)(3). That section 
makes clear that it is the responsibility of the Child Care Commission 
within DHHS to inspect child care facilities upon being notified of 
abuse and “to determine whether the alleged abuse or neglect has 
occurred.” N.C. Gen. Stat. § 110-105(a)(3) (2013). See also N.C. Gen. Stat.  
§ 110-88(6a) (2013) (conferring disciplinary rule making power on the 
Child Care Commission “when the Secretary’s investigations pursuant 
to G.S. 110-105(a)(3) substantiate that child abuse or neglect did occur 
in the facility” (emphasis added)); 10A N.C. Admin. Code 09.1904(b) (“A 
written warning specifying corrective action to be taken by the operator 
of the child care center or home may be issued when the investigation is 
concluded and the Division determines that abuse or neglect occurred 
. . . .” (emphasis added)).  Accordingly, a plain reading of the pertinent 
statutes and administrative rules requires DHHS to determine or sub-
stantiate an accusation of abuse. Any lack of specificity in the statutes 
concerning the process of substantiation cannot be construed to relieve 
DHHS of this responsibility.

3. “Specific corrective action required by a written warning . . . may include the per-
manent removal of the substantiated abuser or neglecter from child care.” N.C. Gen. Stat. 
§ 110-105.2(d).
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Importantly, requiring DHHS to independently investigate and 
substantiate abuse does not undermine the investigative collaboration 
between DHHS and the local DSS encouraged by other pertinent stat-
utes and administrative rules. See, e.g., 10A N.C. Admin. Code 09.1903(a) 
(“Reports from law enforcement officers and other professionals, as well 
as photographs and other investigative tools, may be used as appropri-
ate.”) and (c) (“The Division shall share information related to investiga-
tions with departments of social services, as appropriate.”). However, 
investigatory collaboration and the sharing of evidence does not, ipso 
facto, absolve DHHS of responsibility for independently determining or 
substantiating the occurrence of abuse. Stated differently, while DHHS 
may utilize evidence collected by the local DSS in its investigation, 
DHHS may not treat a local DSS substantiation as dispositive for pur-
poses of discipline. Here, that seems to be exactly what happened. 

The Final Agency Decision indicates that DHHS reduced the admin-
istrative action proposed in Ms. Miller’s Case Decision Summary from 
the issuance of a special provisional license to a written warning based 
on “Petitioner’s compliance with the corrective action plan in place at 
Petitioner’s facility.” However, “[Mr.] Cromartie was still prohibited from 
being on the premises of the facility while children were in care, as a 
result of the substantiation of child sexual abuse by the local depart-
ment of social services.” (Emphasis added.) Thus, the record indicates 
that DHHS based its administrative action on the local DSS substantia-
tion, not its own.

Moreover, Conclusions of Law 9 and 12 of the ALJ’s decision state:

9. When there is a substantiation of child sexual abuse 
at a child care facility by a local department of social 
services, the Division may issue a written warning to the 
facility, although more stringent remedies are also avail-
able to the Division. N.C. Gen. Stat. § 110-105.2(b), (e)[.]

. . . . 

12. While the preponderance of the evidence before 
me raises serious questions and/or doubts about 
whether Mr. Cromartie sexually abused [the minor 
child] at Petitioner’s center on November 5, 2009, the 
undersigned lacks the authority and/or jurisdiction 
to issue a formal determination on the merits of that 
substantiation. Review of the DSS’ substantiation 
is located in another forum other than the Office of 
Administrative Hearings.
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Plainly, the ALJ did not find the evidence of abuse presented at the hear-
ing compelling, yet treated the local DSS substantiation as dispositive. 
The Superior Court’s order also contains a finding indicating that the 
local DSS substantiation was treated as dispositive by the ALJ:

19. The Administrative Law Judge noted that DSS’s sub-
stantiation of child abuse against Petitioner’s hus-
band is a violation of North Carolina Child Care law, 
N.C.G.S. § 110-105.2, and that the Division had the 
authority to issue the Written Warning and to prohibit 
Petitioner’s husband from being present while chil-
dren were in care based upon the DSS substantiation 
pursuant to that same statute.

(Emphasis added.) The Superior Court’s order also concluded that local 
DSS substantiations could be treated as dispositive by DHHS for pur-
poses of invoking DHHS’s disciplinary authority:

9. The Division has the authority to issue a written warn-
ing to a facility at which child abuse or neglect has 
been substantiated by the local department of social 
services and to “specify any corrective action to be 
taken by the operator.” N.C.G.S. § 110-105.2(b)[.]

. . . .

14. The Administrative Law Judge and the Agency prop-
erly held that the Agency’s action was proper and 
within the Agency’s authority as set out in the North 
Carolina Child Care Act, N.C.G.S. § 110-105.2.

Because we find a clear statutory directive that DHHS independently 
substantiate abuse before taking administrative action, we hold that 
these conclusions are errors of law.

Furthermore, we find a statutory interpretation allowing local DSS 
substantiations to be dispositive before the ALJ particularly troubling on 
due process grounds where, as here, the local DSS substantiation report 
was admitted at the OAH hearing for the limited purpose of establishing 
that a substantiation had occurred:

[Counsel for DHHS]:  And, Your Honor, we’re happy to 
introduce this document for the sole purpose of noting the 
DSS conclusion, the substantiation of sexual abuse.

THE COURT:  Okay.
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[Counsel for DHHS]:  I have no objection to omitting the 
hearsay from the document.

THE COURT:  Okay. So---

[Counsel for Petitioner]:  So we would be redacting, I 
guess, “[the minor child] stated,” et cetera, “[the minor 
child] described,” et cetera, “[the minor child] had,”  
et cetera.

THE COURT:  Okay.

[Counsel for DHHS]:  Your Honor, I have no objection to 
that.

THE COURT:  Okay. We can take care of that after the 
hearing. Okay. So Number 9 is allowed for the purpose 
stated by counsel.

Thus, none of the underlying facts in the report supporting DSS’s sub-
stantiation were admitted at the hearing and the local DSS representa-
tive did not testify. As a consequence, Petitioner was not afforded the 
ability to challenge the evidence or cross-examine the person who sub-
stantiated the abuse. Further, because the ALJ did not have jurisdiction 
to review the merits of the local DSS substantiation, Petitioner was pow-
erless before the ALJ to challenge an unsupported assertion dispositive 
of her rights. An independent substantiation of abuse from DHHS, on 
the other hand, would be subject to review by the ALJ.

Article I, Section 1 of the North Carolina Constitution declares that  
“[w]e hold it to be self-evident that all persons are created equal;  
that they are endowed by their Creator with certain inalienable rights; 
that among these are life, liberty, the enjoyment of the fruits of their 
own labor, and the pursuit of happiness.” N.C. Const. art. I, § 1. Article 
I, Section 19 states that “[n]o person shall be taken, imprisoned, or dis-
seized of his freehold, liberties, or privileges, or outlawed, or exiled, or 
in any manner deprived of his life, liberty, or property, but by the law of 
the land.” N.C. Const. art. I, § 19. As our Supreme Court has noted:

These fundamental guaranties are very broad in scope, 
and are intended to secure to each person subject to the 
jurisdiction of the State extensive individual rights, includ-
ing that of personal liberty. The term “liberty,” as used in 
these constitutional provisions, does not consist simply 
of the right to be free from arbitrary physical restraint or 
servitude, but is “deemed to embrace the right of man to 
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be free in the enjoyment of the faculties with which he 
has been endowed by his Creator, subject only to such 
restraints as are necessary for the common welfare. It 
includes the right of the citizen to be free to use his fac-
ulties in all lawful ways; to live and work where he will; 
to earn his livelihood by any lawful calling; to pursue any 
livelihood or vocation . . . .”

State v. Ballance, 229 N.C. 764, 769, 51 S.E.2d 731, 734 (1949) (citation 
omitted); see also Roller v. Allen, 245 N.C. 516, 518–19, 96 S.E.2d 851, 854 
(1957) (“The right to conduct a lawful business or to earn a livelihood 
is regarded as fundamental.” (quotation marks and citations omitted)). 
Furthermore, in another context, we have held that a “DSS investi-
gation alone is plainly insufficient to support the loss of liberty that 
accompanies [placing a substantiated abuser’s name on a ‘Responsible 
Individuals List’].” In re W.B.M., 202 N.C. App. 606, 619, 690 S.E.2d 41, 
50 (2010). Thus, given the documented evidence in the record showing 
the impact of DHHS’s administrative action on Petitioner’s livelihood, 
Petitioner has arguably suffered a deprivation of her liberty interests 
guaranteed by our State’s constitution, necessitating a procedural due 
process analysis. 

However, as noted above, Petitioner has not advanced a constitu-
tional challenge to the trial court’s order on appeal, thereby limiting 
this Court’s review to whether a violation of the pertinent statutes and 
administrative rules has occurred. Nevertheless, we believe the consti-
tutional issue should still affect this Court’s statutory analysis when 
attempting to discern legislative intent. “If a statute is reasonably sus-
ceptible of two constructions, one of which will raise a serious question 
as to its constitutionality and the other will avoid such question, it is 
well settled that the courts should construe the statute so as to avoid 
the constitutional question.” Appeal of Arcadia Dairy Farms, Inc., 289 
N.C. 456, 465, 223 S.E.2d 323, 328 (1976). Because a statutory construc-
tion treating a local DSS substantiation as sufficient to support admin-
istrative action in this context raises a serious concern with respect to 
Petitioner’s due process rights, we find further support for the statutory 
interpretation requiring DHHS to independently substantiate claims of 
abuse before taking administrative action.

IV.  Conclusion

For the foregoing reasons, we hold that the superior court order 
erred in concluding that DHHS could rely on the local DSS substantia-
tion. Furthermore, because the record evidence reveals that the agency 
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and the court below treated the local DSS substantiation as disposi-
tive, we vacate the superior court’s order and remand the matter to the 
trial court for further remand to DHHS with instructions to conduct an 
independent investigation to determine whether there is substantial evi-
dence of abuse and for any needed additional administrative action in 
accordance with the statute.

VACATED AND REMANDED.

Judges ERVIN and DAVIS concur.

HAZEL B. SIMS, Plaintiff-aPPellant

v.
GRAYSTONE OPHTHALMOLOGY ASSOCIATES, P.A.; GRAYSTONE SURGERY, LLC; 
GRAYSTONE EYE SURGERY OF HICKORY, LP D/b/a GRAYSTONE EYE SURGERY 
CENTER; GRAYSTONE OPHTHALMOLOGY SUGERY CENTER, PLLC; JAMES W. 

HARRIS; RANDALL J. WILLIAMS; ANN K. JOSLYN; T. REGINALD WILLIAMS; 
JOHN G. TYE; RALPH E. OURSLER; anD RICHARD I. CHANG, DefenDant-aPPellees

No. COA13-870

Filed 20 May 2014

Negligence—summary judgment—genuine issue of material fact
The trial court erred in a negligence case arising out of inju-

ries the 86-year-old plaintiff sustained when she fell from a rolling 
chair during a visit to her eye doctor by granting defendant’s motion 
for summary judgment. There were genuine issues of material fact 
concerning whether defendant was negligent in causing plaintiff’s 
injuries and whether plaintiff was negligent in contributing to  
her injuries.

Appeal by plaintiff from order entered 15 January 2013 by Judge 
Timothy S. Kincaid in Catawba County Superior Court. Heard in the 
Court of Appeals 6 January 2014.

Grant Richman, PLLC, by Robert M. Grant, Jr., for 
plaintiff-appellant.

Baucom, Claytor, Benton, Morgan & Wood, P.A., by James F. Wood, 
III, for defendant-appellee.

McCULLOUGH, Judge.
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Hazel B. Sims (“plaintiff”) appeals from the trial court’s order grant-
ing summary judgment in favor of Graystone Ophthalmology Associates, 
P.A. (“defendant”). For the following reasons, we reverse.

I.  Background

The underlying facts of this case were agreed to in stipulations by 
the parties. These stipulations can be summarized as follows: Plaintiff 
was a patient of Dr. James W. Harris of defendant and was present on 
the premises of defendant for a vision examination on 5 November 
2007. While on defendant’s premises, plaintiff was seated on a rolling 
chair for her vision examination. After taking a seat, but prior to the 
examination, plaintiff fell from the rolling chair and fractured her 
right proximal humerus at the right shoulder and her right hip at  
the right intertrochanteric femur. Plaintiff incurred considerable costs 
for treatment and rehabilitation.

On 5 November 2010, plaintiff initiated this action by filing a com-
plaint against defendant and others associated with defendant. In the 
complaint, plaintiff alleged the named defendants “were jointly and sev-
erally negligent . . . by placing [her] in the rolling stool or chair from 
which she fell . . . when they knew or should or [sic] known that such 
stools or chairs, without arms or handles, were dangerous to elderly 
patients such as [her]” and “[t]hat as the direct and proximate result of 
the negligence . . . , [she] has been damaged in excess of Ten Thousand 
Dollars ($10,000.00).”

The named defendants answered plaintiff’s complaint on 26 May 
2011 asserting various affirmative defenses, including contributory neg-
ligence. The named defendants later filed a motion for summary judg-
ment on 4 December 2012.

Prior to a hearing on the motion for summary judgment, the par-
ties stipulated that defendant was the proper party to be sued and all 
other named defendants were dismissed from the action. The motion 
for summary judgment then came on to be heard in Catawba County 
Superior Court on 14 January 2013, the Honorable Timothy S. Kincaid, 
Judge presiding.

Upon consideration of the pleadings, depositions, stipulations, and 
arguments of counsel, by order filed 15 January 2013, the trial court granted 
summary judgment in favor of defendant and taxed the costs of the action 
against plaintiff. Plaintiff filed notice of appeal on 14 February 2013.
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II.  Discussion

The sole issue raised on appeal is whether the trial court erred in 
granting summary judgment in favor of defendant.

Standard of Review

“The standard of review for an order of summary judgment is 
firmly established in this state. We review a trial court’s order grant-
ing or denying summary judgment de novo.” Variety Wholesalers, Inc.  
v. Salem Logistics Traffic Services, LLC, 365 N.C. 520, 523, 723 S.E.2d 744,  
747 (2012).

[S]uch judgment is appropriate only when the record 
shows that “there is no genuine issue as to any material 
fact and that any party is entitled to a judgment as a mat-
ter of law.” Forbis v. Neal, 361 N.C. 519, 523–24, 649 S.E.2d 
382, 385 (2007) (citations and quotation omitted). “When 
considering a motion for summary judgment, the trial 
judge must view the presented evidence in a light most 
favorable to the nonmoving party.” Dalton v. Camp, 353 
N.C. 647, 651, 548 S.E.2d 704, 707 (2001) (citation omitted).

In re Will of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576 (2008).

The party moving for summary judgment has the burden 
of establishing the lack of any triable issue. The movant 
may meet this burden by proving that an essential element 
of the opposing party’s claim is non-existent, or by show-
ing through discovery that the opposing party cannot pro-
duce evidence to support an essential element of his claim 
or cannot surmount an affirmative defense which would 
bar the claim.

Collingwood v. General Elec. Real Estate Equities, Inc., 324 N.C. 63, 
66, 376 S.E.2d 425, 427 (1989) (citations omitted). “If the movant demon-
strates the absence of a genuine issue of material fact, the burden shifts 
to the nonmovant to present specific facts which establish the presence 
of a genuine factual dispute for trial.” In re Will of Jones, 362 N.C. at 573, 
669 S.E.2d at 576.

“The trial court may not resolve issues of fact in deciding a motion 
for summary judgment and must deny the motion if there is a genuine 
issue as to any material fact.” Daily Exp., Inc. v. Beatty, 202 N.C. App. 
441, 444, 688 S.E.2d 791, 795 (2010) (citing Singleton v. Stewart, 280 
N.C. 460, 464, 186 S.E.2d 400, 403 (1972)). “If there is any question as to 
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the weight of evidence, summary judgment should be denied.” Marcus 
Bros. Textiles, Inc. v. Price Waterhouse, LLP, 350 N.C. 214, 220, 513 
S.E.2d 320, 325 (1999).

Negligence

Plaintiff contends the trial court erred in granting defendant’s 
motion for summary judgment in the present case because there are 
genuine issues of material fact concerning whether defendant was negli-
gent in causing plaintiff’s injuries and whether plaintiff was negligent in 
contributing to her injuries.

As our appellate courts have long recognized, “[n]egligence claims 
and allegations of contributory negligence should rarely be disposed 
of by summary judgment.” DeHaven v. Hoskins, 95 N.C. App. 397, 402, 
382 S.E.2d 856, 859, disc. review denied, 325 N.C. 705, 388 S.E.2d 452 
(1989). This is because “ ‘ordinarily it is the duty of the jury to apply 
the standard of care of a reasonably prudent person.’ ” Finley Forest 
Condominium Ass’n v. Perry, 163 N.C. App. 735, 739, 594 S.E.2d 227, 
230 (2004) (quoting Abner Corp. v. City Roofing & Sheetmetal Co., 73 
N.C. App. 470, 472, 326 S.E.2d 632, 633 (1985)). Yet, “ ‘summary judgment 
for defendant is proper where the evidence fails to establish negligence 
on the part of defendant, establishes contributory negligence on the part 
of plaintiff, or establishes that the alleged negligent conduct was not the 
proximate cause of the injury.’ ” Hahne v. Hanzel, 161 N.C. App. 494, 
497-98, 588 S.E.2d 915, 917 (2003) (emphasis omitted) (quoting Williams  
v. Carolina Power & Light Co., 36 N.C. App. 146, 147, 243 S.E.2d 143, 144 
(1978), rev’d on factual grounds, 296 N.C. 400, 250 S.E.2d 255 (1979)), 
disc. review denied, 358 N.C. 543, 599 S.E.2d 46 (2004).

“It is well established that in order to prevail in a negligence 
action, plaintiff[] must offer evidence of the essential elements of negli-
gence: duty, breach of duty, proximate cause, and damages.” Camalier  
v. Jeffries, 340 N.C. 699, 706, 460 S.E.2d 133, 136 (1995). Even if evi-
dence of negligence is presented, plaintiff cannot prevail if the evidence 
reveals plaintiff was contributorily negligent. See Cobo v. Raba, 347 N.C. 
541, 545, 495 S.E.2d 362, 365 (1998) (“In this state, a plaintiff’s right to 
recover in a personal injury action is barred upon a finding of contribu-
tory negligence.”).

In this case, it is uncontested that defendant owed plaintiff a duty 
of reasonable care and plaintiff suffered damages as a result of her 
fall from the rolling chair. But in response to plaintiff’s arguments that 
there are issues of fact concerning negligence and contributory negli-
gence, defendant maintains, as it did below, that summary judgment is 
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appropriate because there is no evidence of actionable negligence, there 
is no evidence of proximate cause, and, in the alternative, plaintiff was 
contributorily negligent as a matter of law. Considering the evidence 
in the light most favorable to plaintiff, we disagree with defendant and 
hold the issues of negligence and contributory negligence should have 
been presented to a jury. Thus, the trial court erred in granting summary 
judgment in favor of defendant.

In this case, the issue is not solely whether the chair was a danger-
ous condition, but, as plaintiff alleged in her complaint, whether defen-
dant was negligent in placing plaintiff on the rolling chair from which 
she fell.

Viewing the evidence contained in the depositions and stipulations 
in the light most favorable to the plaintiff, the evidence tends to show 
the following: Plaintiff was 86 years old at the time of her fall. Plaintiff 
had been a patient of defendant’s for over ten years, having two to three 
appointments per year. A typical appointment begins with a techni-
cian conducting a vision examination. Plaintiff recalled that the tech-
nician usually instructs her to take a seat on an armless rolling chair 
and move up to the table where the examination machine was located. 
This was common procedure and nothing different happened on the day  
plaintiff fell.

During plaintiff’s deposition, plaintiff could not recall exactly what 
caused her to fall. But plaintiff did recall she never made it to the table. 
Plaintiff testified “I was trying to get my balance and I was trying to 
get up to the table, but I know I wasn’t at the table ’cause I couldn’t 
touch anything. It seemed like a long time, like I was fighting to get  
my balance.”

Although plaintiff could not remember at her deposition how she 
fell, stipulations agreed to by the parties provide statements made by 
plaintiff during an interview just days after the incident. These state-
ments indicate that after plaintiff was seated in the rolling chair, she 
leaned to place her purse on another chair in the examination room. 
Then, as plaintiff shifted her weight back down on the rolling chair, the 
chair started to roll. Plaintiff attempted to catch herself but there was 
nothing to grab onto and the chair slipped out from under her, causing 
plaintiff to fall.

Plaintiff testified no one had ever assisted her with the chair prior to 
her fall. Although plaintiff was aware the chair was on rollers, plaintiff 
testified she was unaware of how dangerous it could be. At appointments 
subsequent to her fall, defendant has assisted plaintiff with the chair.
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The evidence tends to show that the staff of defendant was aware 
of the dangers of the rolling chair. Specifically, the CEO of defendant 
testified that defendant was aware of one incident prior to plaintiff’s 
fall in which a patient fell when a rolling chair slid out from underneath 
the patient while she was being seated. Furthermore, at the deposition 
of the technician performing plaintiff’s vision examination on the day 
of the incident, the technician stated that it was her usual practice to 
hold the chair and place her foot on the bottom of the chair while a 
patient is being seated in order to keep the chair from rolling. Yet, when 
questioned about the specifics of how plaintiff was seated on the day 
of plaintiff’s fall, the technician indicated she had no specific recollec-
tion. The technician did not witness the fall as she was facing away from 
plaintiff at the time of the fall.

We hold this evidence sufficient to carry the issue of negligence to 
a jury for determination of whether defendant exercised the degree of 
care that a reasonable and prudent person would exercise under the 
circumstances. Although defendant’s use of the rolling chair may not 
itself be negligent, instructing an elderly patient with a purse to sit on 
the rolling chair and move up to the examination table without offer-
ing assistance may be found to be negligent. Additionally, the evidence 
supports plaintiff’s argument that the nature of the rolling stool, i.e. the 
rollers and lack of arms, was the proximate cause of plaintiff’s fall.

Defendant further argues that if it was negligent, summary judg-
ment is appropriate because the danger was open and obvious. See Kelly  
v. Regency Centers Corp., 203 N.C. App. 339, 343, 691 S.E.2d 92, 95 
(2010) (“There is no duty to protect a lawful visitor from dangers which 
are either known to him or so obvious and apparent that they may rea-
sonably be expected to be discovered.”). While plaintiff was aware the 
chair was on rollers, in this case, plaintiff was instructed to sit on the 
rolling chair and move up to the table. Although plaintiff’s actions may 
be found by the jury to constitute contributory negligence, we hold the 
evidence does not establish contributory negligence as a matter of law.

III.  Conclusion

Taking the evidence in the light most favorable to plaintiff, we hold 
material issues of fact exist as to whether defendant was negligent and 
whether plaintiff was contributorily negligent. Thus, we hold the trial 
court erred in entering summary judgment in favor of defendant.

Reversed.

Chief Judge MARTIN and Judge ERVIN concur.
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STATE OF NORTH CAROLINA
v.

SHARKEEM JAMMARCUS FOUSHEE

No. COA13-846

Filed 20 May 2014

1. Appeal and Error—appellate rules violations—admonition
Although the Court of Appeals denied defendant’s motion to dis-

miss the State’s appeal based on numerous violations of the appel-
late rules, counsel for the State was strongly admonished to strictly 
adhere to all applicable provisions of the North Carolina Rules of 
Appellate Procedure in the future.

2. Appeal and Error—appealability—imposition of lesser dis-
covery sanctions

The Court of Appeals limited its review of the State’s challenge 
to the trial court’s order to a consideration of the lawfulness of the 
trial court’s decision to dismiss the two obtaining property by false 
pretenses charges. The General Statutes do not provide a similar 
right of appeal with regard to the imposition of lesser discovery 
sanctions upon the State.

3. Discovery—violations—misapprehension of law
The trial court erred by dismissing two counts of obtaining 

property by false pretenses based on a misapprehension of law con-
cerning the extent to which a discovery violation actually occurred. 
The trial court’s order was reversed and remanded.

Appeal by the State from order entered 19 February 2013 by Judge 
R. Allen Baddour in Durham County Superior Court. Heard in the Court 
of Appeals 9 December 2013.

Attorney General Roy Cooper, by Assistant Attorney General 
Teresa M. Postell, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Kathleen M. Joyce, for Defendant.

ERVIN, Judge.

The State has sought appellate review of an order dismissing two 
counts of obtaining property by false pretenses that had been lodged 
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against Defendant Sharkeem Jammarcus Foushee and precluding the 
State from calling certain witnesses to testify at the trial of a separate 
felonious larceny charge that had been lodged against Defendant, with 
both of these decisions resting on the trial court’s determination that the 
State had violated the provisions of N.C. Gen. Stat. § 15A-903. On appeal, 
the State argues that the trial court erroneously dismissed the obtain-
ing property by false pretenses charges on the grounds that the State 
had not, in fact, violated the applicable discovery statutes. After careful 
consideration of the State’s challenge to the trial court’s order in light 
of the record and the applicable law, we conclude that the trial court’s 
order should be reversed and that this case should be remanded to the 
Durham County Superior Court for further proceedings not inconsistent 
with this opinion.

I.  Factual Background

On 17 July 2012, a warrant for arrest charging Defendant with one 
count of felonious larceny and two counts of obtaining property by 
false pretenses was issued. According to the allegations contained in 
the warrant, Defendant took twenty-six rings and a pair of earrings with 
a total value of $17,655 belonging to Alfreda Andrews and pawned four 
of the rings at Friendly Jewelry and Pawn Shop based upon a represen-
tation that he owned the property in question. On 17 September 2012, 
the Durham County grand jury returned a bill of indictment charging 
Defendant with one count of felonious larceny and two counts of obtain-
ing property by false pretenses based on the same factual allegations set 
out in the earlier warrant for arrest.

On 24 September 2012, Defendant filed a request for formal arraign-
ment, a motion to preserve evidence, and a request for voluntary discov-
ery. On 26 September 2012, Defendant filed a motion for discovery. On  
3 October 2012 and 13 February 2013, respectively, the State responded 
to Defendant’s discovery requests.

On 13 February 2013, Defendant filed two motions in limine. In the 
first motion, Defendant requested that the trial court (1) order the State 
to certify that it had complied with the provisions of N.C. Gen. Stat.  
§ 15A-903; (2) prohibit the State from introducing evidence that had 
not been provided to Defendant; and (3) order the State to comply 
with N.C. Gen. Stat. §§ 15A-903(a)(1)(a) and 15A-903(a)(1)(c) by pro-
viding Defendant with a copy of any new statements made by any wit-
ness before that witness was called to testify. In the second motion, 
Defendant requested that the trial court prohibit the State from intro-
ducing or referring to any extra-judicial statements made by any person 
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who was not going to testify at trial. On 13 February 2013, the State 
provided Defendant with a supplemental discovery response and a 
certification that all materials subject to discovery had been provided  
to Defendant.

On 18 February 2013, Defendant filed two dismissal motions. In 
the first of these motions, Defendant requested that all of the charges 
that had been lodged against him be dismissed as the result of alleged 
discovery violations stemming from the State’s failure to interview and 
provide statements from certain witnesses. More specifically, Defendant 
alleged in the first dismissal motion that the State had been made aware 
that Ms. Andrews’ children, Chynna Andrews and Carlston Andrews, 
had been on the premises of the family home at the time that the stolen 
jewelry had become missing, that Chynna and Carlston Andrews might 
possess potentially exculpatory information, and that the State had wil-
fully failed to interview them. In the second of these motions, Defendant 
requested that all of the charges that had been lodged against him be 
dismissed as the result of certain alleged discovery violations stemming 
from the State’s failure to obtain and preserve a surveillance video from 
the pawn shop. More specifically, Defendant alleged in the second dis-
missal motion that, despite having knowledge that a potentially excul-
patory surveillance video had been made at Friendly Jewelry and Pawn, 
the State had negligently failed to obtain the video prior to its destruc-
tion, which had occurred approximately six months after the date upon 
which the stolen jewelry was pawned there.

A hearing was held with respect to Defendant’s dismissal motions 
before the trial court on 18 February 2013. After hearing arguments 
concerning the merits of Defendant’s dismissal motions, the trial court 
entered an order concluding that the State had failed to “use reason-
able diligence to investigate, preserve, document, or make [the sur-
veillance video] available” “or [to obtain] any relevant evidence” from 
two witnesses who had been present at the time that one of the alleged 
offenses was committed in violation of the State’s discovery obligations 
as prescribed in N.C. Gen. Stat. § 15A-903. Based upon this set of deter-
minations, the trial court sanctioned the State by dismissing the two 
counts of obtaining property by false pretenses that had been lodged 
against Defendant and ordering that the State be precluded from calling 
Chynna or Carlston Andrews to testify at Defendant’s trial for felonious 
larceny. After the trial court denied a motion to continue the trial of 
the felonious larceny charge, the State took a voluntary dismissal with 
respect to that charge. The State noted an appeal to this Court from the 
trial court’s order.
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On 7 October 2013, Defendant filed a motion to dismiss the State’s 
appeal or, in the alternative, a motion to strike the record on appeal and 
portions of the State’s brief on the basis that the State had committed 
numerous violations of the North Carolina Rules of Appellate Procedure. 
On 16 October 2013, the State filed a response to Defendant’s motion 
and an alternative petition seeking the issuance of a writ of certiorari 
authorizing appellate review of the trial court’s order. On 18 October 
2013, Defendant filed a response to the State’s certiorari petition.

II.  Substantive Legal Analysis

A.  Motion to Dismiss Appeal

[1] As an initial matter, we must address Defendant’s motion to dismiss 
the State’s appeal or, in the alternative, to strike the record on appeal 
and portions of the State’s brief. Although Defendant is certainly cor-
rect in contending that the State has violated numerous provisions of 
the North Carolina Rules of Appellate Procedure,1 “we dismiss appeals 
‘only in the most egregious instances of nonjurisdictional default[.]’ ” 
Carolina Forest Ass’n, Inc. v. White, 198 N.C. App. 1, 6, 678 S.E.2d 725, 
729 (2009) (quoting Dogwood Dev. & Mgmt. Co., LLC v. White Oak 
Transp. Co., 362 N.C. 191, 200, 657 S.E.2d 361, 366 (2008)); see also  
5 Am.Jur.2d Appellate Review § 804, at 540 (stating that “it is preferred 
that an appellate court address the merits of an appeal whenever pos-
sible,” so that “a party’s failure to comply with nonjurisdictional rule 
requirements normally should not lead to dismissal of the appeal”). As a 
result of the fact that the State’s violations of the North Carolina Rules 
of Appellate Procedure are nonjurisdictional in nature and, while trou-
bling, do not rise to the level of a “substantial failure” to comply with or 
a “gross violation” of the applicable rule provisions, we conclude, in the 
exercise of our discretion, that we should review the State’s challenge 
to the validity of the trial court’s order on the merits rather than dismiss-
ing the State’s appeal. Dogwood, 362 N.C. at 199, 657 S.E.2d at 366. Put 
another way, “we believe [that] the fundamental principle of Dogwood, 
to ‘promote public confidence in the administration of justice in our 

1. Among the rules violations upon which Defendant’s motion was predicated are 
that (1) Defendant’s dismissal motions and “other papers” were missing a critical page 
and were treated as attachments rather than included in the record on appeal; (2) a num-
ber of other important documents were treated as attachments rather than included as  
part of the record on appeal; (3) the pages in the record on appeal and attachments  
were not individually and consecutively numbered; (4) Defendant’s social security num-
ber was not redacted from the documents included in the record on appeal; (5) the State 
failed to provide the court reporter with the appellate docket number or request that the 
transcript be electronically filed; and (6) the State’s brief failed to “define clearly the issues 
presented to the reviewing court.”
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appellate courts[,]’ does not necessitate dismissal in the instant case.” 
Carolina Forest, 198 N.C. App. at 6-7, 678 S.E.2d at 729. As a result, 
although we deny Defendant’s motion to dismiss the State’s appeal, we 
strongly admonish counsel for the State to strictly adhere to all appli-
cable provisions of the North Carolina Rules of Appellate Procedure in 
the future.

B.  Appealability of Orders Imposing Discovery Sanctions

[2] Secondly, we must determine the extent to which the trial court’s 
order is subject to appeal by the State. “The right of the State to appeal 
in a criminal case is statutory, and statutes authorizing an appeal by the 
State in criminal cases are strictly construed.” State v. Elkerson, 304 
N.C. 658, 669, 285 S.E.2d 784, 791 (1982). “The State’s right of appeal 
is granted by [N.C. Gen. Stat.] § 15A-1445.” State v. Watkins, 189 N.C. 
App. 784, 785, 659 S.E.2d 58, 60 (2008). “N.C. Gen. Stat. § 15A–1445(a)
(1) allows the State to appeal from a ‘decision or judgment dismissing 
criminal charges as to one or more counts.’ ” State v. Dorman, __ N.C. 
App. __, __, 737 S.E.2d 452, 470 (quoting N.C. Gen. Stat. § 15A–1445(a)
(1)), disc. review denied, __ N.C. __, 743 S.E.2d 206 (2013). “The General 
Statutes do not provide a similar right of appeal with regard to the impo-
sition of lesser discovery sanctions upon the State.” Id. at __, 737 S.E.2d 
at 470-71. As a result, the State has the right to appeal a trial court order 
dismissing a criminal charge while lacking the authority to appeal an 
order imposing a lesser sanction.

Although the trial court granted Defendant’s motion to dismiss 
the two counts of obtaining property by false pretenses that had been 
lodged against Defendant, it simply precluded the State from offering 
the testimony of certain potential witnesses in the felonious larceny 
case. Moreover, the State voluntarily dismissed the felonious larceny 
charge after the trial court denied its continuance motion. Although the 
State’s notice of appeal stated that it was appealing from the order “in 
which the Court dismissed two counts of Obtaining Property by False 
Pretenses and prohibited the State from introducing the testimony of 
two witnesses” and although the State clearly has the right to seek 
appellate review of that portion of the trial court’s order challenging the 
dismissal of the obtaining property by false pretenses charges, see State 
v. Newman, 186 N.C. App. 382, 385, 651 S.E.2d 584, 587 (2007) (stating 
that “under the plain language of N.C. Gen. Stat. § [15A–]1445(a)(1), the 
State has a right to appeal the dismissal of one count and this appeal is 
not interlocutory”), disc. review denied, 362 N.C. 478, 667 S.E.2d 234 
(2008), the fact that “[t]he General Statutes do not provide a similar right 
of appeal with regard to the imposition of lesser discovery sanctions 
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upon the State,” Dorman, __ N.C. App. at __, 737 S.E.2d at 470-71, neces-
sitates a determination that the State lacks the right to seek appellate 
review of that portion of the trial court’s order precluding the presenta-
tion of any testimony from Chynna and Carlston Andrews at the trial of 
the felonious larceny case. As a result, we will limit our review of the 
State’s challenge to the trial court’s order to a consideration of the law-
fulness of the trial court’s decision to dismiss the two obtaining property 
by false pretenses charges.2 

C.  Validity of the Trial Court’s Dismissal Decision

[3] In its brief, the State contends that the trial court erred by dis-
missing the two counts of obtaining property by false pretenses based 
upon the State’s failure to comply with the provisions of N.C. Gen. Stat.  
§ 15A-903. More specifically, the State contends that certain of the trial 
court’s findings of fact lacked adequate evidentiary support3 and that  
the trial court erroneously concluded as a matter of law that the failure  
to obtain and preserve the surveillance video taken at the establishment 
at which Ms. Andrews’ jewelry was pawned constituted a violation of 
Defendant’s rights under the applicable discovery statutes. The State’s 
argument has merit.

1.  Standard of Review

A determination of the extent, if any, to which the State failed to 
comply with its obligation to provide discovery to a criminal defen-
dant is a decision left to the sound discretion of the trial court. State  
v. Jackson, 340 N.C. 301, 317, 457 S.E.2d 862, 872 (1995). For that reason, 
this Court “review[s] a [trial court’s] ruling on discovery matters for an 
abuse of discretion.” State v. Pender, __ N.C. App. __, __, 720 S.E.2d 
836, 841, disc. review denied, 366 N.C. 233, 731 S.E.2d 414 (2012). “ ‘The 
trial court may be reversed for an abuse of discretion in this regard only 
upon a showing that its ruling was so arbitrary that it could not have 
been the result of a reasoned decision.’ ” State v. Cook, 362 N.C. 285, 295, 

2. The State candidly concedes that, despite the reference to the portion of the trial 
court’s order precluding it from presenting certain testimony at the trial of the felonious 
larceny charge in its notice of appeal, it has no right to appeal from that portion of the trial 
court’s order imposing sanctions in the felonious larceny case, stating that, “[a]lthough 
the trial court’s order regarding the larceny charge was also incorrect, the State has not 
attempted to appeal that order.”

3. Although the parties have expended considerable energy debating the sufficiency 
of the record support for the trial court’s findings of fact in their briefs, we need not 
address those contentions given our ultimate determination that, in light of the facts found 
in the trial court’s order, no discovery violation occurred.
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661 S.E.2d 874, 880 (2008) (quoting State v. Carson, 320 N.C. 328, 336, 
357 S.E.2d 662, 667 (1987)). “When discretionary rulings are made under 
a misapprehension of the law, [however,] this may constitute an abuse 
of discretion.” State v. Tuck, 191 N.C. App. 768, 771, 664 S.E.2d 27, 29 
(2008) (quotations omitted).

2.  Basic Principles of Criminal Discovery

“It is now well settled in North Carolina that the right to discovery is 
a statutory right.” Tuck, 191 N.C. App. at 771, 664 S.E.2d at 29. According 
to N.C. Gen. Stat. § 15A-903, “upon a motion of the defendant, the court 
must order . . . [t]he State to make available to the defendant the com-
plete files of all law enforcement agencies, investigatory agencies, and 
prosecutors’ offices involved in the investigation of the crimes commit-
ted or the prosecution of the defendant.” N.C. Gen. Stat. § 15A-903(a)(1). 
“The term ‘file’ includes the defendant’s statements, the codefendants’ 
statements, witness statements, investigating officers’ notes, results of 
tests and examinations, or any other matter or evidence obtained during 
the investigation of the offenses alleged to have been committed by the 
defendant.” N.C. Gen. Stat. § 15A-903(a)(1)(a).

“The State, however, is under a duty to disclose only those matters 
in its possession and ‘is not required to conduct an independent investi-
gation’ to locate evidence favorable to a defendant.” State v. Chavis, 141 
N.C. App. 553, 561, 540 S.E.2d 404, 411 (2000) (quoting State v. Smith, 
337 N.C. 658, 664, 447 S.E.2d 376, 379 (1994)). “[W]e note that this Court 
has interpreted the provisions of [N.C. Gen. Stat. §] 15A-903 to require 
production by the State of already existing documents.” Dorman, __ 
N.C. App. at __, 737 S.E.2d at 471. As a result, “[t]he statute imposes no 
duty on the State to create or continue to develop additional documenta-
tion regarding an investigation.” Id.

“If a trial court determines that the State has violated statutory 
discovery provisions or a discovery order, it may impose a wide array 
of sanctions[,] including dismissal of the charge with or without preju-
dice.” Dorman, __ N.C. App. at __, 737 S.E.2d at 470. “However, prior to 
imposing any [] sanctions, the trial court must ‘consider both the mate-
riality of the subject matter and the totality of the circumstances sur-
rounding an alleged failure to comply’ with the discovery requirements.” 
State v. Jaaber, 176 N.C. App. 752, 755, 627 S.E.2d 312, 314 (2006) (quot-
ing N.C. Gen. Stat. § 15A-910(b)). “If the court imposes any sanction, it 
must make specific findings justifying the imposed sanction.” N.C. Gen. 
Stat. § 15A–910(d). “ ‘Given that dismissal of charges is an ‘extreme sanc-
tion’ which should not be routinely imposed, orders dismissing charges 
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for noncompliance with discovery orders preferably should also contain 
findings which detail the perceived prejudice to the defendant which jus-
tifies the extreme sanction imposed.’ ” Dorman, __ N.C. App. at __, 737 
S.E.2d at 470 (quoting State v. Allen, __ N.C. App. __, __, 731 S.E.2d 510, 
527-28 (internal quotation marks and citations omitted), disc. review 
denied, 366 N.C. 415, 737 S.E.2d 377 (2012), cert. denied, __ U.S. __, 133 
S. Ct. 2009, 185 L. Ed. 2d 876 (2013).

3.  Extent to Which Discovery Violation Occurred

According to the argument that Defendant advanced in the trial 
court and that the trial court accepted in its order, the State violated the 
discovery-related provisions of N.C. Gen. Stat. § 15A-903 by negligently 
failing to obtain and preserve the pawn shop surveillance video.4 More 
specifically, Defendant asserted in his dismissal motion stemming from 
the loss and destruction of the surveillance video that his trial counsel 
notified the State on 7 August 2012 that there was reason to believe that 
Chynna Andrews had been at the pawn shop on the date of the alleged 
offense and inquired if the State had obtained a surveillance video 
from the pawn shop on the theory that this video might “show Chynna 
Andrews at the pawn shop.” Approximately two or three weeks before 
18 February 2013, the date upon which Defendant’s trial was sched-
uled to begin, Defendant’s trial counsel made another inquiry about 
the extent to which the State had obtained the pawn shop surveillance 
video. As a result of this inquiry, the prosecutor spoke with an inves-
tigator who “went down to the pawn shop and asked about a video,” 
ultimately learning “that after six months it had been destroyed.” Based 
upon this set of facts, Defendant argued that the State was “aware of 
evidence that could be exculpatory and acted with negligence to allow it 
to be destroyed” contrary to the discovery-related obligations to which 
the State was subject pursuant to N.C. Gen. Stat. § 15A-903. We do not 

4. On appeal, Defendant has not attempted to defend the trial court’s dismissal deci-
sion as a proper exercise of the trial court’s authority to sanction a discovery violation by 
the State. Instead, Defendant argues that the trial court’s order should be upheld based 
upon a trial tribunal’s inherent authority “to do all things that are reasonably necessary 
for the proper administration of justice.” Beard v. North Carolina State Bar, 320 N.C. 
126, 129, 357 S.E.2d 694, 696 (1987). We will not, however, address Defendant’s “inherent 
authority” argument on the merits given the trial court’s failure to adopt such a rationale 
as the basis for its dismissal order. As a result, Defendant will, of course, remain free to 
seek any available relief stemming from the loss of the surveillance video based on any 
theory other than an alleged violation of the State’s statutory discovery obligations during 
the course of the proceedings on remand.
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find Defendant’s argument, which provided the basis for the trial court’s 
decision, persuasive.

A careful review of the record reveals no indication that the surveil-
lance video at issue here was ever in the State’s possession. Given that 
“[t]he State . . . is under a duty to disclose only those matters in its pos-
session and ‘is not required to conduct an independent investigation’ to 
locate evidence favorable to a defendant,” Chavis, 141 N.C. App. at 561, 
540 S.E.2d at 411 (quoting Smith, 337 N.C. at 664, 447 S.E.2d at 379), the 
State was under no statutory obligation to obtain and provide the pawn 
shop surveillance video to Defendant. As a result, given that the record 
contains no support for the trial court’s determination that the State 
failed to comply with the discovery-related obligations imposed by N.C. 
Gen. Stat. § 15A-903 stemming from its failure to obtain, preserve, and 
disclose the pawn shop surveillance video to Defendant, the trial court’s 
decision that the State did not comply with the mandates of N.C. Gen. 
Stat. § 15A-903 rested upon a misapprehension of the applicable law suf-
ficient to render its decision to dismiss the obtaining property by false 
pretenses charges that had been lodged against Defendant an abuse 
of discretion. Tuck, 191 N.C. App. at 771, 664 S.E.2d at 29. As a result, 
given that the trial court’s decision to dismiss the obtaining property by 
false pretenses charges rested upon a misapprehension of law concern-
ing the extent to which a discovery violation actually occurred, the trial 
court’s order should be reversed and this case should be remanded to 
the Durham County Superior Court for further proceedings not incon-
sistent with this opinion.5 

III.  Conclusion

Thus, for the reasons set forth above, we conclude that the trial 
court erred by dismissing the two counts of obtaining property by false 
pretenses that had been lodged against Defendant based on the State’s 
alleged failure to comply with its discovery obligations under N.C. Gen. 

5. Aside from the issue discussed in the text, the trial court’s order does not “detail 
the perceived prejudice to the defendant” that would “justif[y] the extreme sanction 
imposed.” Dorman, __ N.C. App. at __, 737 S.E.2d at 470. “Absent a finding explaining the 
specific and continuing prejudice [the d]efendant will suffer,” a trial court is not autho-
rized to dismiss a pending criminal case as a sanction for a discovery violation by the  
State. Id. Thus, wholly aside from the fact that the record does not, in fact, disclose  
the existence of any discovery violation relating to the failure to obtain and preserve the 
pawn shop surveillance video, we would also be required to reverse the trial court’s dis-
missal order based upon its failure to delineate the “specific and continuing” prejudice to 
which Defendant would be subject as a result of the alleged discovery violation.
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Stat. § 15A-903. As a result, the trial court’s order should be, and hereby 
is, reversed and this case should be, and hereby is, remanded to the 
Durham County Superior Court for further proceedings not inconsistent 
with this opinion.

REVERSED AND REMANDED.

Chief Judge MARTIN and Judge McCULLOUGH concur.

STATE OF NORTH CAROLINA
v.

TIYOUN JIMEK JACKSON

No. COA13-743

Filed 20 May 2014

1. Appeal and Error—failure to file written appeal—untimely 
oral appeal—writ of certiorari granted

Where defendant had lost his right to appeal the trial 
court’s order denying his motion to suppress by failing to file 
a written appeal from the order and failing to enter timely oral 
notice of appeal, defendant’s writ of certiorari was granted 
and the Court of Appeals reviewed defendant’s appeal on  
the merits.

2. Search and Seizure—reasonable articulable suspicion—insuf-
ficient evidence

The trial court erred by denying defendant’s motion to sup-
press. The finding of fact that the officer had recovered a stolen gun 
from defendant during a prior encounter with defendant was not 
supported by the evidence. Furthermore, under the totality of the 
circumstances, the police officer lacked the reasonable articulable 
suspicion of criminal activity needed to justify an investigatory stop. 
Moreover, because the stop was unlawful, defendant’s subsequent 
consent to the officer’s search of his person was invalid.

DILLON, Judge, dissenting.

Appeal by Defendant from order entered 10 January 2013 by Judge 
C.W. Bragg and judgment entered 22 January 2013 by Judge A. Robinson 
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Hassell in Guilford County Superior Court. Heard in the Court of Appeals 
5 February 2014.

Attorney General Roy Cooper, by Assistant Attorney General J. 
Aldean Webster III, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Constance E. Widenhouse, for Defendant.

STEPHENS, Judge.

Procedural and Factual Background

In this appeal, Defendant Tiyoun Jimek Jackson challenges the trial 
court’s denial of his motion to suppress evidence discovered by Officer 
Timothy D. Brown of the Greensboro Police Department following an 
investigatory stop of Defendant on the night of 9 April 2012. 

The order denying Defendant’s motion to suppress includes the fol-
lowing pertinent findings of fact: 

1. [Officer] Brown is and has been an officer for the 
Greensboro Police Department since August 15, 2009.

2. Officer Brown based on training and experience is 
familiar with marijuana and other narcotic drugs.

3. Officer Brown was on duty and in uniform on Monday, 
April 9, 2012.

4. Prior to April 9, 2012, Officer Brown had on two occa-
sions contact with [D]efendant . . . .

 5. On the first occasion, Officer Brown investigating 
a report of the discharging of a firearm spoke with  
[D]efendant . . . concerning that incident and recov-
ered from him a stolen firearm.

6. Approximately two months prior to April 9, 2012, 
Officer Brown was investigating a breaking and enter-
ing in the area of Lombardi Street in Greensboro, 
North Carolina and again came into contact with  
[D]efendant . . . .

7. . . . [D]efendant . . . was standing with 3 to 4 individuals 
in the area of the reported breaking and entering.
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8. As Officer Brown approached he could smell the odor 
of marijuana.

9. Officer Brown conducted a search of the individuals 
including [D]efendant . . . .

10. Officer Brown did find an amount of marijuana, but 
not on the person of [D]efendant . . . .

11. On April 9, 2012, Officer Brown was assigned and was 
patrolling zone 450 in a marked patrol car.

12. Officer Brown at approximately 9:00 pm was patrol-
ling in the vicinity of Kim’s Mart located at 2200 
Phillips Avenue. 

13. Based on Officer Brown’s experience as a Greensboro 
Police Officer he knows that the immediate area out-
side of Kim’s Mart has been the location of hundreds 
of narcotic investigations some resulting in arrests.

14. Officer Brown has personally made drug arrests in the 
immediate area of Kim’s Mart.

15. Officer Brown is personally aware that hand-to-hand 
drug transactions have taken place on the sidewalk 
and street directly adjacent to Kim’s Mart as well as 
inside Kim’s Mart.

16. At approximately 9:00 pm on April 9, 2012 Officer 
Brown saw [D]efendant . . . and Curtis M. Benton 
standing near the newspaper dispenser outside of 
Kim’s Mart.

17. Two days prior Officer Brown conducted a motor 
vehicle stop in which Curtis M. Benton was riding.

18. During the motor vehicle stop, Officer Brown noticed 
the smell of marijuana coming from the car.

19. [D]efendant . . . and Curtis M. Benton upon spotting 
Officer Brown in his marked patrol car stopped talk-
ing and dispersed.

20. [D]efendant . . . went to the East and walked into 
Kim’s Mart and Curtis M. Benton walked away, in the 
opposite direction, to the West. 
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21. Officer Brown testified that his training and experience 
indicate that upon the approach of a law enforcement 
officer, two individuals engaged in a drug transaction 
will separate and walk away in opposite directions.

22. Officer Brown continued past Kim’s Mart and down 
Phillips Avenue.

23. After losing sight of [D]efendant . . . and Curtis M. 
Benton, Officer Brown made a u-turn and headed 
back up Phillips Avenue toward Kim’s Mart.

24. As Officer Brown again approached Kim’s Mart,  
[D]efendant . . . and Curtis M. Benton were again 
standing in front of Kim’s Mart approximately 20 feet 
from where Officer Brown saw them originally.

25. Officer Brown pulled into the parking lot at Kim’s 
Mart.

26. As Officer Brown was pulling into the parking lot at 
Kim’s Mart, [D]efendant . . . and Curtis M. Benton 
again separated and began walking away in opposite 
directions.

27. As [D]efendant . . . was walking away from Kim’s Mart, 
he came within 5-10 feet of Officer Brown’s patrol car.

28. Officer Brown wanted to speak with [D]efendant . . . 
about possible drug activity.

29. Officer Brown asked [D]efendant . . . to place his 
hands on the patrol car . . . .

30. [D]efendant . . . placed his hands on the front left 
fender of Officer Brown’s patrol car.

Based on these findings, the court concluded “[t]hat based on the 
totality of the circumstances . . . Officer Brown had a reasonable and 
articulable suspicion that criminal activity was afoot” and “was legally 
permitted to make a brief investigatory stop of [D]efendant[.]” The court 
further found and concluded that Defendant thereafter “consented to a  
search of his person by Officer Brown” which led to the discovery of  
a handgun.1 

1. A subsequent search of Benton yielded “a bag containing a multitude of smaller 
bags of marijuana.”
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While reserving the right to appeal the denial of his motion, see N.C. 
Gen. Stat. § 15A-979(b) (2013), Defendant pled guilty on 7 January 2013 
to possession of a firearm by a felon, possession of a firearm with an 
altered serial number, and conspiracy to possess with intent to sell or 
deliver marijuana. The trial court consolidated Defendant’s offenses for 
judgment, suspended a prison sentence of twelve to twenty-four months, 
and placed him on twenty-four months of supervised probation.

Appellate Jurisdiction

[1] Defendant has filed a petition for writ of certiorari, acknowledging 
a jurisdictional defect in his notice of appeal, to wit, that he did not ini-
tially appeal from the final judgment as required by N.C.R. App. P. 4(b), 
but rather appealed only from the denial of his suppression motion. See 
State v. Miller, 205 N.C. App. 724, 725, 696 S.E.2d 542, 542 (2010) (dis-
missing appeal for lack of jurisdiction where the “[d]efendant did file . . .  
a written notice of appeal from the denial of [the d]efendant’s motion 
to suppress, but [the d]efendant did not appeal from his judgment of 
conviction”) (internal quotation marks omitted). Further, Defendant 
gave oral notice of appeal thirteen days after the judgment was filed, 
rather than at trial as required by N.C.R. App. P. 4(a)(1). See State  
v. Hammonds, __ N.C. App. __, __, 720 S.E.2d 820, 823 (2012) (granting 
writ of certiorari after dismissing an appeal for inadequate notice where 
the defendant’s counsel attempted to give oral notice of appeal to the 
trial court days after the trial and not “at trial” as required by Rule 4). 

As a result, Defendant’s “right to prosecute an appeal has been lost 
by [his] failure to take timely action[.]” N.C.R. App. P. 21(a)(1). The 
State has neither moved to dismiss Defendant’s appeal nor opposed 
our review by writ of certiorari. Accordingly, we grant the requested 
writ and review Defendant’s challenges to the denial of his suppression 
motion on the merits. 

Motion to Suppress

[2] Defendant argues that the court erred in denying his motion to sup-
press because Officer Brown lacked the reasonable articulable suspi-
cion of criminal activity needed to justify an investigatory stop. See, e.g., 
State v. Battle, 109 N.C. App. 367, 370, 427 S.E.2d 156, 158 (1993) (citing 
Terry v. Ohio, 392 U.S. 1, 30, 20 L. Ed. 2d 889, 911 (1968)). Because the 
stop was unlawful, Defendant further contends that his subsequent con-
sent to Officer Brown’s search of his person was invalid. We agree.

In reviewing the denial of a motion to suppress, our task is to deter-
mine “whether competent evidence supports the trial court’s findings of 
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fact and whether the findings of fact support the conclusions of law.” 
State v. Biber, 365 N.C. 162, 167-68, 712 S.E.2d 874, 878 (2011) (citation 
omitted). Findings not challenged by Defendant “are deemed to be sup-
ported by competent evidence and are binding on appeal.” Id. (citation 
omitted). We review de novo a trial court’s conclusion of law that an “offi-
cer had reasonable suspicion to detain a defendant[.]” State v. Kincaid, 
147 N.C. App. 94, 97, 555 S.E.2d 294, 297 (2001) (citation omitted).

Here, Defendant challenges only finding of fact 5, which states that 
Officer Brown recovered a stolen gun from Defendant during a prior 
encounter with Defendant and another individual. The evidence, how-
ever, shows that, although Officer Brown did recover a stolen firearm 
during that encounter, “[D]efendant was not the one that was actu-
ally charged in that[.]” This finding of fact is not supported by com-
petent evidence, and, accordingly, we do not consider it in analyzing 
Defendant’s challenge to the trial court’s ultimate conclusion that 
Officer Brown had a reasonable suspicion of criminal activity justify-
ing an investigatory stop.2 

“The Fourth Amendment protects the right of the people against 
unreasonable searches and seizures. It is applicable to the states through 
the Due Process Clause of the Fourteenth Amendment. It applies to sei-
zures of the person, including brief investigatory detentions[.]” State 
v. Watkins, 337 N.C. 437, 441, 446 S.E.2d 67, 69-70 (1994) (citations, 
internal quotation marks, and ellipsis omitted). Accordingly, “[a]n inves-
tigatory stop must be justified by ‘a reasonable suspicion, based on 
objective facts, that the individual is involved in criminal activity.’ ” Id. 
at 441, 446 S.E.2d at 70 (quoting Brown v. Texas, 443 U.S. 47, 51, 61 L. 
Ed. 2d 357, 362 (1979)). “A court must consider the totality of the cir-
cumstances — the whole picture in determining whether a reasonable 
suspicion to make an investigatory stop exists.” Id. (citation and inter-
nal quotation marks omitted). “This process allows officers to draw on 
their own experience and specialized training to make inferences from 

2. We note that no evidence was introduced and no finding of fact was made that 
Defendant had any criminal history, much less that Officer Brown was aware of any previ-
ous criminal activity by Defendant. Further, even had such evidence been introduced, “a 
prior criminal record is not, standing alone, sufficient to create reasonable suspicion.” 
United States v. Black, 707 F.3d 531, 540 (4th Cir. 2013) (citation and internal quotation 
marks omitted). As for the findings of fact concerning Benton’s criminal history, “[t]here 
is no reasonable suspicion merely by association.” Id. at 539; see also State v. Smith, __ 
N.C. App. __, __, 729 S.E.2d 120, 125 (noting that “a person’s mere propinquity to others 
independently suspected of criminal activity does not, without more, give rise to prob-
able cause to search that person”) (citations and internal quotation marks omitted), disc. 
review denied, 366 N.C. 396, 735 S.E.2d 190 (2012).
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and deductions about the cumulative information available to them that 
might well elude an untrained person.” State v. Williams, 366 N.C. 110, 
116-17, 726 S.E.2d 161, 167 (2012) (citation and internal quotation marks 
omitted). However, case law has drawn clear limits on what inferences 
are constitutionally permissible when an officer observes a citizen in an 
area known for illegal drug activity or other criminal activity.

“[T]he presence of an individual on a corner specifically known for 
drug activity and the scene of multiple recent arrests for drugs, coupled 
with evasive actions by [a] defendant[, is] sufficient to form reasonable 
suspicion to stop an individual.” State v. Watson, 119 N.C. App. 395, 398, 
458 S.E.2d 519, 522 (1995) (citation omitted; emphasis added). While 
what constitutes an “evasive action” has never been explicitly defined, 
a careful review of case law from this State’s appellate courts and  
from the United States Supreme Court reveals that merely walking  
away from one’s companion in the presence of law enforcement officers 
cannot be considered an evasive action which, when coupled with one’s 
presence in an area known for drug sales or other illegal activity, will 
support the warrantless stop of a citizen. 

For example, in State v. Fleming,

at the time [the o]fficer . . . first observed [the] defendant 
and his companion, they were merely standing in an open 
area between two apartment buildings [in a “high drug 
area”]. At this point, they were just watching the group 
of officers standing on the street and talking. The officer 
observed no overt act by [the] defendant at this time nor 
any contact between [the] defendant and his companion. 
Next, the officer observed the two men walk between two 
buildings, out of the open area, toward Rugby Street and 
then begin walking down the public sidewalk in front of 
the apartments. These actions were not sufficient to create 
a reasonable suspicion that [the] defendant was involved 
in criminal conduct, it being neither unusual nor suspi-
cious that they chose to walk in a direction which led 
away from the group of officers. 

106 N.C. App. 165, 170-71, 415 S.E.2d 782, 785 (1992) (emphasis added). 
Thus, walking away from law enforcement officers with one’s compan-
ion after watching law enforcement officers is not suspicious and, even 
when coupled with being present in an area known for drugs, cannot 
create the reasonable suspicion needed to justify a stop. Id.; see also In 
re J.L.B.M., 176 N.C. App. 613, 620, 627 S.E.2d 239, 245 (2006) (holding 
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there was no reasonable suspicion where an officer “relied solely on the 
dispatch that there was a suspicious person at the Exxon gas station, 
that the juvenile matched the ‘Hispanic male’ description of the suspi-
cious person, that the juvenile was wearing baggy clothes, and that the 
juvenile chose to walk away from the patrol car”). 

In Brown, two police officers observed [the] defendant 
and another person walking away from one another in an 
alley. The officers drove into the alley, approached [the] 
defendant and asked him to identify himself and to explain 
what he was doing there. [The d]efendant refused and 
told the officers they had no right to stop him. One of the 
officers told [the] defendant he was in a high drug area; 
the other officer then frisked [the] defendant and found 
nothing. At trial, one officer testified that he had stopped 
[the] defendant because the situation looked suspicious 
and he had never seen that subject in that area before. 
Further, the area where [the] defendant was stopped had 
a high incidence of drug traffic. The officers never claimed 
to suspect [the] defendant of any specific misconduct, 
nor did they have any reason to believe [the] defendant  
was armed.

Fleming, 106 N.C. App. at 170, 415 S.E.2d at 785 (internal quotation 
marks omitted) (discussing the circumstances present in Brown, which 
did not create the reasonable suspicion needed to sustain a stop). Thus, 
walking away from one’s companion in the presence of law enforce-
ment officers, even when coupled with being present in an area known 
for drugs, cannot create reasonable suspicion. 

In contrast, in State v. Butler, the circumstances relevant to a deter-
mination of reasonable suspicion were:

1) [the] defendant was seen in the midst of a group of 
people congregated on a corner known as a “drug hole”;  
2) [the officer] had had the corner under daily surveillance 
for several months; 3) [the officer] knew this corner to be 
a center of drug activity because he had made four to six 
drug-related arrests there in the past six months; 4) [the 
officer] was aware of other arrests there as well; 5) [the] 
defendant was a stranger to the officers; 6) upon making 
eye contact with the uniformed officers, [the] defendant 
immediately moved away, behavior that is evidence of 
flight; and 7) it was [the officer’s] experience that people 
involved in drug traffic are often armed.
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331 N.C. 227, 233, 415 S.E.2d 719, 722 (1992). The Court specifically dis-
tinguished the circumstances in Butler from those in Brown by noting 
“an additional circumstance — [the] defendant’s immediately leaving 
the corner and walking away from the officers after making eye contact 
with them.” Id. at 234, 415 S.E.2d at 722-23 (emphasis added). The Court 
construed these actions as “behavior that is evidence of flight[.]” Id. at 
233, 415 S.E.2d at 722 (emphasis added). Thus, making eye contact with 
an officer before immediately turning and walking away in a manner 
which suggests an attempt to flee, when coupled with being present in 
an area known for drugs, will establish reasonable suspicion to sustain 
a stop.3 

In Watson, upon the approach of law enforcement officers, the 
“defendant immediately attempted to enter the convenience store to 
avoid detention . . . [and] made evasive maneuvers to avoid detection, 
i.e., putting the drugs in his mouth, attempting to swallow the drugs by 
drinking Coca-Cola and attempting to go into the store[.]” 119 N.C. App. 
at 398, 458 S.E.2d at 522 (italics added). The defendant’s attempt to swal-
low drugs, coupled with his presence in an area known for drugs, created 
reasonable suspicion for a stop. Id. In State v. Sutton, the defendant’s 
evasive action was “clinch[ing]” something in a waistband and postur-
ing to conceal an item from a nearby officer. __ N.C. App. __, __, 754 
S.E.2d 464, 471-72 (2014) (“While many of the facts in Fleming are the 
same or similar to this case, in Fleming, the defendant did not make any 
overt actions, and here [the] defendant did when he used his right hand 
to grab his waistband to clinch an item.”). Similarly, in State v. Willis, 
the circumstances supported a determination of reasonable suspicion 
when a defendant “left a suspected drug house just before [a] search 
warrant was executed[,] . . . [took] evasive action when he knew he was 
being followed[,] . . . [and] exhibited nervous behavior.” 125 N.C. App. 
537, 542, 481 S.E.2d 407, 411 (1997). Thus, overt, evasive behaviors such 
as attempting to destroy contraband, behaving nervously while being 

3. In contrast, simply observing law enforcement officers before walking away from 
them does not support a determination of reasonable suspicion. See Fleming, 106 N.C. 
App. at 170, 415 S.E.2d at 785 (finding no reasonable suspicion where the defendant and 
his companion “were just watching the group of officers standing on the street and talk-
ing” before walking away). Here, finding of fact 19 simply states that Defendant and his 
companion dispersed “upon spotting” Officer Brown in his marked patrol car. No finding 
of fact states that Defendant made eye contact with Officer Brown, and no testimony at the 
suppression hearing would have supported such a finding. Indeed, Officer Brown testified 
that, at the time he saw Defendant and his companion outside Kim’s Mart, it was “dark” 
and that, “as soon as they observed my police vehicle, you had [D]efendant . . . walk east, 
as if he was walking into the store. And then [his companion] actually walked west, away 
from the store.”
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followed, or concealing items from the view of officers, when coupled 
with being present in high crime areas, can create reasonable suspicion. 

Here, the unchallenged findings of fact reveal that the following 
circumstances led to Officer Brown’s stop of Defendant: (1) it was 
approximately 9:00 p.m.;4 (2) the area around Kim’s Mart was known for 
illegal drug sales and had been the location of numerous drug-related 
arrests; (3) Defendant and a companion were standing together in front 
of Kim’s Mart; (4) when the men saw Officer Brown’s car, they began 
walking in opposite directions and Defendant entered Kim’s Mart;  
(5) when Officer Brown turned his car around and returned, the two men 
were again standing together in front of Kim’s Mart; and (6) when Officer 
Brown pulled into the store parking lot, Defendant and his companion 
again walked away from each other, with Defendant walking toward  
Officer Brown. 

Thus, the totality of the relevant circumstances here consists 
of nothing more than (1) being in an area known for drug sales and  
(2) walking away from a companion in the presence of an officer twice. 
Defendant’s presence with a companion at Kim’s Mart, a location known 
for drug sales, cannot create reasonable suspicion to support a stop. 
See Brown, 443 U.S. at 52, 61 L. Ed. 2dat 365 (“There is no indication in 
the record that it was unusual for people to be in the alley. The fact that 
[the defendant] was in a neighborhood frequented by drug users, stand-
ing alone, is not a basis for concluding that [the defendant] himself was 
engaged in criminal conduct. In short, the [defendant’s] activity was no 
different from the activity of other pedestrians in that neighborhood.”). 
As discussed supra, that Defendant walked away from his companion 
after seeing Officer Brown, even in a known drug area, cannot create 
reasonable suspicion. See Fleming, 106 N.C. App. at 170, 415 S.E.2d 
at 785. Nothing in the findings of fact suggests that Defendant took 
any “evasive” action or engaged in behavior that could be construed 
as flight such as trying to swallow drugs, see Watson, 119 N.C. App. at 
398, 458 S.E.2d at 522; concealing something from Officer Brown, see 

4. The time of the stop, 9:00 p.m., cannot be considered a suspicious time to be at 
Kim’s Mart, since that establishment was apparently open for business. See, e.g., State  
v. Rinck, 303 N.C. 551, 555-60, 280 S.E.2d 912, 916-20 (1981) (holding that circumstances 
supporting a reasonable basis for a stop included the defendants walking along a road at 
an “unusual hour” of approximately 1:35 a.m.); State v. Blackstock, 165 N.C. App. 50, 59, 
598 S.E.2d 412, 418 (2004), appeal dismissed and disc. review denied, 359 N.C. 283, 610 
S.E.2d 208 (2005) (holding that reasonable suspicion existed where the defendant and a 
companion were observed loitering at a closed shopping center shortly before midnight, 
and, upon seeing law enforcement officers, hurriedly returned to their vehicle, which was 
parked out of general public view).
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Sutton, __ N.C. App. at __, 754 S.E.2d at 466; making eye contact with 
the officer and then immediately walking away, see Butler, 331 N.C. at 
234, 415 S.E.2d at 722-23; or behaving nervously while being followed. 
See Willis, 125 N.C. App. at 542, 481 S.E.2d at 411. 

On the contrary, Defendant’s actions were anything but evasive 
or evidence of flight. Finding of fact 27 notes that, as Defendant “was 
walking away from Kim’s Mart, he came within 5-10 feet of . . . Brown’s 
patrol car.” Here, as in Fleming, Officer Brown observed no overt act 
by Defendant nor any contact between Defendant and his companion 
that would suggest Defendant was engaged in, or about to engage in, 
criminal activity of any kind, including illegal drug activity. He simply 
saw two young men standing in front of a convenience store move away 
from each other twice. In sum, the United States Supreme Court, our 
own North Carolina Supreme Court, and previous panels of this Court 
have consistently held that these circumstances cannot create the rea-
sonable suspicion required to permit police intrusion upon the liberty of 
our State’s citizens. 

Having determined that the initial investigatory stop was unlawful, 
we need not consider whether Defendant’s consent to Officer Brown’s 
search of his person was valid. See State v. Guevara, 349 N.C. 243, 249, 
506 S.E.2d 711, 716 (1998), cert. denied, 526 U.S. 1133, 143 L. Ed. 2d 
1013 (1999) (noting that evidence obtained as the result of illegal police 
conduct must be suppressed). The order denying Defendant’s motion to 
suppress is reversed and the judgment entered upon Defendant’s guilty 
plea is vacated.

REVERSED and VACATED.

Judge BRYANT concurs.

DILLON, Judge, dissenting.

I agree with the majority that the trial court’s Finding of Fact 5— 
the only finding challenged by Defendant—is not supported by the evi-
dence of record. However, because I believe that the remaining findings 
are sufficient to support the court’s conclusion that Officer Brown pos-
sessed the reasonable suspicion requisite to justify an investigatory stop 
under the circumstances, I respectfully dissent.

As the majority points out, we have held that “the presence of an 
individual on a corner specifically known for drug activity and the scene 
of multiple recent arrests for drugs, coupled with evasive actions by 
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[a] defendant[,] are sufficient to form reasonable suspicion to stop an 
individual.” State v. Watson, 119 N.C. App. 395, 398, 458 S.E.2d 519, 522 
(1995). Defendant does not dispute the trial court’s findings that Officer 
Brown was aware that Kim’s Mart—where the stop in question occurred 
—was a high-crime area, where numerous drug transactions had taken 
place and where Officer Brown had made a number of drug-related 
arrests. The sole issue, therefore, is whether the trial court’s remaining 
findings are sufficient to establish that Defendant engaged in “evasive 
actions” sufficient to give rise to reasonable suspicion.

This court has held, as the majority points out, that an individual’s 
action in merely walking away from one’s companion cannot be con-
sidered evasive action sufficient to form reasonable suspicion. State  
v. Fleming, 106 N.C. App. 165, 171, 415 S.E.2d 782, 785 (1992). However, 
as the majority also points out, our Supreme Court has held that there is 
reasonable suspicion to justify an investigatory stop where an individual 
who walks away from his companion in a high-crime area does so “after 
making eye contact” with a police officer. State v. Butler, 331 N.C. 227, 
234, 415 S.E.2d 719, 723 (1992) (emphasis added).

I believe that Defendant’s actions here were more evasive than 
those of the defendant in Butler; and, accordingly, I believe that we 
are compelled to conclude that Officer Brown conducted a valid stop 
under the circumstances. Unlike Fleming, where the defendant simply 
walked away from the police, here Defendant engaged in a sequence of 
suspicious behaviors upon observing Officer Brown’s patrol car. For 
instance, the trial court found that “Defendant . . . and [his companion] 
upon spotting Officer Brown in his marked patrol car stopped talking 
and dispersed [from the front of Kim’s Mart].” (Emphasis added.) This 
unchallenged finding is comparable to the key finding in Butler that the 
defendant “upon making eye contact with the uniformed officers . . . 
moved away.” Butler, 331 N.C. at 233, 415 S.E.2d at 722. Additionally, 
the trial court found that Officer Brown continued driving past Kim’s 
Mart and lost sight of Defendant and his companion before execut-
ing a U-turn and driving back toward Kim’s Mart, where he observed 
Defendant and his companion once again standing together. Finally, the 
trial court found that when Officer Brown pulled into the Kim’s Mart 
parking lot, Defendant and his companion again dispersed.

Any one of Defendant’s actions, standing alone, might not satisfy 
the requirements of the Fourth Amendment to conduct a Terry stop. 
However, I believe that Defendant’s actions, when considered in their 
totality, namely: (1) that Defendant and his companion split up upon 
spotting Officer Brown’s patrol car drive by Kim’s Mart the first time;  
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(2) that Defendant and his companion reconvened once Officer Brown 
was out of site; and (3) that Defendant and his companion split up a 
second time upon observing Officer Brown driving back towards Kim’s 
Mart— were certainly more evasive than the actions of the defendant 
in Butler. Accordingly, I believe that Officer Brown conducted a valid 
investigatory stop of Defendant in the present case, and I would affirm 
the trial court on this basis.

STATE OF NORTH CAROLINA
v.

CHRISTOPHER AARON ROUSE

No. COA13-1104

Filed 20 May 2014

1. Appeal and Error—writ of certiorari—denial of counsel— 
granted

Defendant’s petition for writ of certiorari was allowed and the 
Court of Appeals addressed the merits of defendant’s argument that 
his constitutional right to assistance of counsel was violated when 
he was denied counsel at his resentencing hearing.

2. Constitutional Law—assistance of counsel—resentencing 
hearing

The trial court erred by denying defendant the assistance of 
counsel at his resentencing hearing. The trial court’s judgments 
were vacated and the matter was remanded for resentencing.

Appeal by defendant from judgments entered 15 March 2013 by 
Judge Phyllis Gorham in Pender County Superior Court. Heard in the 
Court of Appeals 9 April 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
Charlene Richardson, for the State. 

Irons & Irons, P.A., by Ben G. Irons, II, for defendant-appellant.

ELMORE, Judge.

Christopher Aaron Rouse (defendant) appeals from two judgments 
entered after a resentencing hearing. Because the denial of defendant’s 
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right to counsel at resentencing constitutes structural error, we vacate 
the trial court’s judgments and remand for further proceedings.

On 26 April 2011, defendant pled guilty to five counts of second-
degree sexual exploitation of a minor committed in November of 2009, 
and to attaining habitual felon status. He was represented at this pro-
ceeding by appointed counsel Tonya Turner. As specified in the parties’ 
plea arrangement, the trial court sentenced defendant in the mitigated 
range to two consecutive active prison terms of 77 to 102 months.

Defendant did not pursue an appeal. In 2012, however, he filed a 
motion for appropriate relief (“MAR”) in superior court challenging, 
inter alia, the calculation of his prior record level (“Level”). The State 
conceded in response that, owing to an error on the sentencing work-
sheet, “[d]efendant was sentenced at Level III (5 points), but should 
have been sentenced at Level II (3 points).” Citing its authority to cor-
rect errors of law “on its own motion after entry of judgment[,]” see N.C. 
Gen. Stat. § 15A-1420(d) (2013), the trial court allowed defendant’s MAR 
in part and ordered that his case “be calendared for resentencing with-
out unnecessary delay.”

At his resentencing hearing on 15 March 2013, defendant appeared 
“unrepresented” by counsel.1 Upon inquiry by the prosecutor and the 
trial court, defendant acknowledged that he had prior misdemeanor 
convictions for possession of drug paraphernalia, misdemeanor larceny, 
and domestic criminal trespass, and that these convictions resulted in 
“three prior [record] points, placing [him] at level two for punishment 
purposes.” Despite the absence of evidence or stipulation, the trial court 
found as a mitigating factor that defendant has a support system in the 
community. See N.C. Gen. Stat. § 15A-1340.16(e)(18) (2013).2 After hear-
ing from the parties, the trial court again sentenced defendant to two 
consecutive mitigated sentences of 77 to 102 months, as provided by his 
plea agreement. The judgments entered by the trial court at resentenc-
ing reflect defendant’s Level II status based on three prior record points.

1. Although the resentencing judgments list the appointed counsel who represented 
defendant at his plea hearing, Tonya Turner, the transcript of the 15 March 2013 resentenc-
ing hearing clearly shows he was brought into court and required to proceed without the 
assistance of counsel.

2. Because the pertinent materials are absent from the record on appeal, it is unclear 
whether this mitigating factor was also found at defendant’s original sentencing proceed-
ing in April of 2011. We further note the record on appeal lacks the trial court’s written 
findings of aggravating and mitigating factors at resentencing.
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Defendant filed a timely pro se notice of appeal on 22 March 2013. 
The trial court signed appellate entries on 15 April 2013, appointing the  
Appellate Defender to represent defendant on appeal. After filing  
the record in this Court, counsel filed a petition for writ of certiorari as 
an alternative basis for appellate review. While acknowledging certain 
technical deficiencies in defendant’s notice of appeal, defense counsel 
asked this Court to review the judgments pursuant to N.C.R. App. P. 
21(a)(1), in order to address “constitutional issues” including the viola-
tion of defendant’s right to counsel at resentencing. The State opposed 
this Court’s issuance of the writ, arguing that denial of counsel is not 
a cognizable claim on appeal from a guilty plea. See N.C. Gen. Stat.  
§ 15A-1444(a1)-(a2), (e) (2013). We note, however, that the State did not 
move to dismiss defendant’s appeal.

Having examined defendant’s notice of appeal, we find its contents 
sufficient to satisfy the jurisdictional requirements of N.C.R. App. P. 
4(b). Although defendant lists extraneous file numbers for charges dis-
missed under his plea agreement3, his notice of appeal also refers to 
the relevant file numbers–10 CRS 271, 50584-88–addressed in the resen-
tencing judgments. See N.C.R. App. P. 4(b). “[A] mistake in designating 
the judgment . . . should not result in loss of the appeal as long as the 
intent to appeal from a specific judgment can be fairly inferred from 
the notice and the appellee is not misled by the mistake.” Stephenson 
v. Bartlett, 177 N.C. App. 239, 241, 628 S.E.2d 442, 443 (2006) (citations 
and quotations omitted). Furthermore, while the notice of appeal fails 
to designate the court to which his appeal is taken, as required by Rule 
4(b), “defendant’s intent to appeal is plain, and since this Court is the 
only court with jurisdiction to hear defendant’s appeal, it can be fairly 
inferred defendant intended to appeal to this Court.” State v. Ragland, 
___ N.C. App. ___, ___, 739 S.E.2d 616, 620, disc. review denied, ___ N.C. 
___, 747 S.E.2d 548 (2013).

[1] On appeal, defendant argues only that the failure to provide him 
with counsel at resentencing violated his constitutional and statutory 
rights under U.S. Const. amend. VI, N.C. Const. art. I, § 23, and N.C. 
Gen. Stat. § 7A-451(a)(1). The State responds that defendant has no 

3. Any confusion regarding the file numbers resulted from the trial court’s mistaken 
reference to 09 CRS 53285-89 at resentencing. Defendant called attention to the court’s 
error and noted his objection. The court ultimately corrected its judgments on 27 March 
2013 to reflect the correct file numbers in 10 CRS 50584-88.  It appears defendant simply 
exercised due caution in listing both 09 CRS 52385-89 and 10 CRS 50584-88 in his notice of 
appeal filed 22 March 2013.
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right to appeal the denial of his right to counsel, inasmuch as his guilty 
plea limited his appellate rights to the issues set forth in N.C. Gen. Stat.  
§ 15A-1444(a1)-(a2), (e) (2011).

As the State observes, the constitutional issue raised by defen-
dant does not fall within his limited right of appeal under N.C. Gen. 
Stat. § 15A-1444. However, “it is permissible for this Court to review 
pursuant to a petition for writ of certiorari during the appeal period a 
claim that the procedural requirements of [G.S. Chapter 15A,] Article 
58 [(Procedures Relating to Guilty Pleas in Superior Court)] were vio-
lated.” State v. Rhodes, 163 N.C. App. 191, 194, 592 S.E.2d 731, 733 
(2004). Although Article 58 does not expressly address the appointment 
of counsel to assist an indigent defendant who pleads guilty in superior 
court, we believe a defendant’s constitutional right to representation  
by counsel is implicit in these statutory procedures. See N.C. Gen. Stat. 
§§ 15A-1012(a), 15A-1022(a)(5) (2013). We therefore allow defendant’s 
petition for writ of certiorari for the purpose of reviewing his claim.

[2] It is well-established that “sentencing is a critical stage of a criminal 
proceeding to which the right to . . . counsel applies.” State v. Davidson, 
77 N.C. App. 540, 544, 335 S.E.2d 518, 521, writ denied, 314 N.C. 670, 
337 S.E.2d 583 (1985). Accordingly, “[t]his Court has held that the threat 
of imprisonment at a resentencing hearing triggers an absolute right to 
counsel under the Sixth Amendment and N.C. Gen. Stat. § 7A-451. There 
is no question but that Defendant was subject to a threat of imprison-
ment at his resentencing hearing.” State v. Boyd, 205 N.C. App. 450, 454 
& n.1, 697 S.E.2d 392, 394 & n.1 (2010) (citing State v. Lambert, 146 
N.C. App. 360, 364-65, 553 S.E.2d 71, 75 (2001)). Indeed, defendant’s plea 
agreement required that he serve a minimum of twelve years in prison.

The complete denial of counsel is one of the six forms of structural 
error identified by the United States Supreme Court. State v. Polke, 361 
N.C. 65, 73, 638 S.E.2d 189, 194 (2006) (citing Gideon v. Wainwright, 372 
U.S. 335, 9 L. Ed. 2d 799 (1963)). “[A] defendant’s remedy for structural 
error is not dependant upon harmless error analysis; rather, such errors 
are reversible per se.” State v. Garcia, 358 N.C. 382, 409, 597 S.E.2d 724, 
744 (2004). Therefore, we must vacate the trial court’s judgments and 
remand for resentencing. Boyd, at 456, 697 S.E.2d at 396 (“Defendant 
was deprived of his right to counsel at the resentencing hearing and is 
entitled to be resentenced.”).

Vacated and remanded for resentencing.

Judges McCULLOUGH and DAVIS concur.
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JENNIFER TYLL & DAVID TYLL, Plaintiffs

v.
JOEY BERRY, DefenDant

No. COA13-512

Filed 20 May 2014

1. Appeal and Error—notice of appeal—jurisdiction 
The trial court did not err in a civil contempt proceeding by dis-

missing defendant’s notice of appeal from a 50C no contact order. 
The court’s jurisdiction over the case gave it authority to dismiss a 
filing in the case that defendant himself asserted was a nullity.

2. Appeal and Error—preservation of issues—failure to seek 
ruling at trial—failure to attend hearing—failure to move for 
continuance

Although defendant contended that the trial court erred in 
a civil contempt proceeding by failing to consider his request for 
appointed counsel, the Court of Appeals did not need to determine 
whether defendant was entitled to counsel since defendant failed to 
seek a ruling from the trial court on his request for counsel, failed 
to attend the contempt hearing where he could have had his motion 
heard, and failed to move to continue the matter.

3. Contempt—civil—findings of fact—sufficiency of evidence
The trial court did not err by finding in its civil contempt order 

that Sharon Tyll was a member of plaintiffs’ family protected by a 
50C no contact order, the 50C order prohibited defendant from sim-
ply “contacting” plaintiffs or their family, and defendant continued 
to harass and interfere with plaintiffs through electronic means fol-
lowing entry of the 50C order. The findings were supported by suf-
ficient evidence.

4. Penalties, Fines, and Forfeitures—fine—civil contempt— 
amount

Although the trial court did not err in a civil contempt case by 
imposing a fine payable to plaintiffs, the amount was reversed and 
remanded to the trial court to make appropriate findings regarding 
defendant’s present ability to pay the fine.

5. Appeal and Error—preservation of issues—failure to cite 
authority

Although defendant contended that the trial court exceeded 
its authority in a civil contempt proceeding by imposing additional 
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restrictions on defendant’s contact with plaintiffs and others in the 
order, this issue was abandoned under N.C. R. App. P. 28(b)(6) since 
defendant cited no authority in support of his argument.

Appeal by defendant from orders entered 18 December 2012 by 
Judge Joseph M. Buckner in Orange County District Court. Heard in the 
Court of Appeals 7 November 2013.

No brief filed on behalf of plaintiffs-appellees.

Mary McCullers Reece for defendant-appellant (appeal from con-
tempt order).

Joey Berry, pro se, defendant-appellant (appeal from order dis-
missing notice of appeal).

GEER, Judge.

Defendant Joey Berry appeals from the trial court’s order holding 
him in contempt for violating a civil no-contact order entered pursuant 
to Chapter 50C of the General Statutes (the “50C order”) and from the 
trial court’s order dismissing his notice of appeal from the 50C order. 
With respect to the order dismissing defendant’s notice of appeal from 
the 50C order, defendant contends that the paper he filed was not actu-
ally a notice of appeal, but only a “notice of intent to appeal,” such that 
it was not untimely filed under the Rules of Appellate Procedure. We 
hold that whether the filing was a notice of appeal or a notice of intent 
to appeal, the trial court properly dismissed the filing as either untimely 
or a nullity.

With respect to the contempt order, defendant primarily argues 
that the trial court improperly ordered him to pay a fine to plaintiffs in 
order to purge himself of contempt. We hold that precedent authorizes 
a purge condition consisting of a fine payable to the complaining party. 
However, because the trial court failed to make findings that defendant 
had the present ability to comply with the purge condition, we reverse 
the fine and remand for further proceedings.

Facts

On 11 May 2012, plaintiffs Jennifer and David Tyll filed a verified 
complaint against defendant seeking a 50C order. David and Jennifer 
Tyll are husband and wife, and David Tyll is the brother of defendant’s 
domestic partner, Michelle Willets. 



98 IN THE COURT OF APPEALS

TYLL v. BERRY

[234 N.C. App. 96 (2014)]

The complaint alleged that defendant was disrespectful to Jennifer 
Tyll, David Tyll, and Michelle Willets’ mother, Sharon Tyll, and as a 
result, plaintiffs told Ms. Willets that defendant was not welcome at 
“upcoming family events.” Defendant then sent angry emails to plaintiffs 
and demanded that they come to South Carolina where defendant and  
Ms. Willets lived. When plaintiffs refused, defendant sent an email 
to David Tyll’s employer “suggesting horrible defamatory things.” 
Defendant told David Tyll over the phone that the email to David Tyll’s 
employer was the “ ‘tip of the ice-berg.’ ” An email from Ms. Willets to 
Sharon Tyll stated that defendant, when “ ‘forced into a fight,’ ” believed 
in “ ‘total war’ ” and would not “ ‘back down . . . until [his] opponent 
[was] completely defeated.’ ” 

On 23 May 2012, the trial court entered an order pursuant to N.C. 
Gen. Stat. § 50C-7 (2011) in which it found that plaintiffs “suffered 
unlawful conduct by the defendant” in that defendant sent “numerous 
emails to family members” and to David Tyll’s employer that contained 
“references to war, death and never stopping, not following rules until 
your opponent is fully defeated,” and that made “references to worst 
case scenarios.” Based upon its findings, the court ordered defendant 
to, among other things, “not visit, assault, molest, or otherwise interfere 
with the plaintiffs or plaintiffs [sic] family.” The order was effective until 
23 May 2013. 

On 7 September 2012, defendant, acting pro se, filed a document 
captioned “NOTICE OF APPEAL In Forma Pauperis.” The filing stated 
that defendant “hereby gives notice of intent to appeal to the Court of 
Appeals of North Carolina” from the 50C order. The filing further stated: 
“The time for filing an appeal allowed by the NORTH CAROLINA RULES 
OF APPELLATE PROCEDURE having expired, the Defendant in this 
matter is preparing to petition the Honorable Court of Appeals of North 
Carolina for the writ of CERTIORARI in accordance with RULE 21 at the 
soonest point practical.” Plaintiffs moved to dismiss defendant’s notice 
of appeal under the Rules of Appellate Procedure, and the trial court 
entered an order dismissing defendant’s notice of appeal as untimely on 
18 December 2012. 

On 11 October 2012, plaintiffs filed a verified motion to hold defen-
dant in contempt of the 50C order. The motion alleged that defendant 
willfully violated the 50C order on 23 June 2012 by emailing plaintiffs’ 
family member, Sharon Tyll. On 22 October 2012, defendant filed a 
“MOTION FOR PROCEEDING/APPEAL IN FORMA PAUPERIS,” with 
an attached affidavit, requesting that the court “issue an order allowing 
the Defendant to proceed as an indigent” and appoint him counsel. 
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It appears that the Orange County Clerk of Superior Court sum-
marily denied the motion on 23 October 2012 by handwriting “Motion 
is denied” on the motion itself and signing and refiling the motion. On 
29 October 2012, defendant timely appealed the denial of his motion to 
proceed as an indigent to the district court pursuant to N.C. Gen. Stat.  
§§ 7A-251(b) (2011) and 1-301.1(b) (2011). 

On 2 November 2012, defendant filed a response to the contempt 
motion in which he admitted sending the email to Sharon Tyll, but dis-
puted that the email was harassing and that the 50C order was specific 
enough to bar communication with Sharon Tyll. Defendant’s response 
also argued that the denial of his motion to proceed as an indigent, which 
forced him to file his response without the assistance of appointed coun-
sel, violated his due process rights under the United States and North 
Carolina Constitutions. 

Following an 11 December 2012 hearing on the contempt motion, 
at which defendant was not present, the trial court entered an order on 
18 December 2012 holding defendant in contempt. The trial court found 
that defendant violated the 50C order by sending Sharon Tyll, a family 
member of plaintiffs, an email on 23 June 2012; that “the lawful purpose 
[of the 50C order] would still be served with compliance with same, i.e. 
the Defendant should continue to be restrained from any contact with 
Plaintiffs or their family”; and that “Defendant is in willful contempt of 
said order, as he has the ability to comply with same and refrain from 
sending the email.” 

The court ordered that “[t]o purge himself of [the] contempt, 
Defendant shall pay to the Plaintiffs $2500.00 on or before January 11, 
2013” and that “each individual violation of the May 23, 2012 [order] shall 
result in at least another $2500.00 purge for each violation.” In addition, 
the order “further restrain[ed]” defendant by (1) preventing defendant 
from contacting plaintiffs, their employers, or their family members, 
other than Michelle Willets, by any means; (2) preventing defendant 
from posting any information about plaintiffs or their family members, 
other than Michelle Willets, on the internet; and (3) ordering defendant 
to remove any internet posts about plaintiffs or their family members, 
other than Michelle Willets, within seven days from entry of the order. 
Defendant timely appealed the contempt order to this Court. 

On 22 January 2013, defendant, still acting pro se, filed a second 
“MOTION FOR PROCEEDING/APPEAL IN FORMA PAUPERIS,” along 
with the same affidavit attached to his first motion to proceed as an indi-
gent, again requesting that the trial court “issue an order allowing the 
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Defendant to proceed as an indigent.” On 23 January 2013, the Orange 
County Clerk of Superior Court entered an order allowing defendant to 
proceed as an indigent “[i]n accordance with NCGS § 1-288 and solely 
for the purposes stated therein.” 

Defendant filed a motion for appointment of appellate counsel on  
11 April 2013. On 14 June 2013, the trial court entered an order appoint-
ing appellate counsel for defendant “with regards to any contempt 
motion or contempt orders.” On 29 July 2013, defendant filed a pro se 
brief addressing his appeal from the dismissal of his notice of appeal 
from the 50C order, and defendant’s appointed counsel filed a brief 
addressing his appeal from the contempt order. 

I

[1] We first address defendant’s appeal from the dismissal of his “notice 
of appeal” from the 50C order. Defendant argues on appeal that the 
trial court erred in dismissing his notice of appeal as untimely under 
the Rules of Appellate Procedure because the filing was not actually a 
notice of appeal but was, rather, only a “notice of intent to appeal” that 
was not subject to the Rules of Appellate Procedure. Defendant further 
argues that since the trial court’s order dismissing the notice of appeal 
relied upon the Rules of Appellate Procedure as grounds for dismissing 
the appeal, the court was without jurisdiction to dismiss the filing that, 
he argues, did not create a valid appeal and was not, therefore, subject 
to the appellate rules. 

Defendant’s “NOTICE OF APPEAL” purported to give “notice of 
intent to appeal” the 23 May 2012 50C order, but recognized that the time 
for taking an appeal had already expired. The notice, therefore, stated 
defendant was “preparing” to petition this Court for a writ of certiorari 
to review the 50C order. 

Given that defendant’s filing was captioned a “NOTICE OF APPEAL” 
and stated that defendant gave “notice of intent to appeal to the Court of 
Appeals of North Carolina,” the trial court reasonably treated the filing 
as a notice of appeal. Assuming the filing was a notice of appeal, defen-
dant admitted in the filing itself, and again recognizes on appeal, that the 
notice was untimely. See N.C.R. App. P. 3. 

Although defendant argues that plaintiffs’ motion to dismiss the 
appeal was improper since it was not supported by affidavits or certi-
fied copies of docket entries showing defendant took untimely action 
as required by Rule 25 of the Rules of Appellate Procedure, we believe 
that Rule 25’s requirements for proof of the appellant’s untimely action 
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is satisfied when, as here, the notice of appeal itself expressly states that 
the appeal is untimely. The trial court’s dismissal of the notice as untimely 
was, under these circumstances, proper. See N.C.R. App. P. 25(a).

Assuming, as defendant contends, that the filing was not a notice of 
appeal but, rather, solely a “notice of intent to appeal” that did not itself 
constitute a valid appeal, the trial court nonetheless properly dismissed 
the filing as a nullity. Defendant has pointed to, and we have found, no 
authority allowing defendant to file a “notice of intent to appeal” in a 
civil case, and no authority limiting the trial court’s jurisdiction to dis-
miss such an ineffectual filing. 

Defendant’s contention that the trial court lacked jurisdiction to 
dismiss the filing under the Rules of Appellate Procedure fails to rec-
ognize that the trial court already had jurisdiction over the case due to 
the proper filing of plaintiffs’ complaint and the issuance of a summons. 
See N.C.R. Civ. P. 3(a) (“A civil action is commenced by filing a com-
plaint with the court.”). See Estate of Livesay ex rel. Morley v. Livesay, 
219 N.C. App. 183, 185, 723 S.E.2d 772, 774 (2012) (“Without a proper 
complaint or summons under Rule 3 of the Rules of Civil Procedure, 
an action is not properly instituted and the court does not have juris-
diction.”). The court’s jurisdiction over the case gave it jurisdiction to 
dismiss a filing in the case that defendant himself asserts was a nullity. 
We, therefore, hold the trial court did not err in dismissing defendant’s 
notice of appeal from the 50C order.

II

[2] Defendant next contends that the trial court erred in failing to con-
sider defendant’s request for appointed counsel. Defendant argues that 
the trial court’s failure to address his request for counsel violated his due 
process rights under the United States and North Carolina Constitutions. 

In civil contempt proceedings, the question whether an indigent, 
alleged contemnor is entitled to counsel under the Due Process Clause 
of the Fourteenth Amendment to the United States Constitution is a 
determination made on a case-by-case basis. See Turner v. Rogers, 564 
U.S. 431, 448, 180 L. Ed. 2d 452, 466, 131 S. Ct. 2507, 2520 (2011) (holding 
that “the Due Process Clause does not automatically require the provi-
sion of counsel at civil contempt proceedings to an indigent individual 
who is subject to a child support order, even if that individual faces 
incarceration (for up to a year)”). 

In contrast, in criminal contempt proceedings, the Sixth and 
Fourteenth Amendments to the United States Constitution generally 
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“require only that no indigent criminal defendant be sentenced to a term 
of imprisonment unless the State has afforded him the right to assis-
tance of appointed counsel in his defense.” See Scott v. Illinois, 440 U.S. 
367, 374, 59 L. Ed. 2d 383, 389, 99 S. Ct. 1158, 1162 (1979); Turner, 564 
U.S. at 441, 180 L. Ed. 2d at 461-62, 131 S. Ct. at 2516 (observing that 
Sixth Amendment right of an indigent criminal defendant to appointed 
counsel “applies to criminal contempt proceedings (other than sum-
mary proceedings)”). 

Given the differences between an indigent individual’s right to 
appointed counsel in a civil contempt proceeding and his right to counsel 
in a criminal contempt proceeding, we must initially determine whether 
the contempt proceeding and order in this case involved civil or crimi-
nal contempt. “Civil contempt is a term applied where the proceeding 
is had to preserve the rights of private parties and to compel obedience 
to orders and decrees made for the benefit of such parties.” O’Briant  
v. O’Briant, 313 N.C. 432, 434, 329 S.E.2d 370, 372 (1985). “Criminal con-
tempt is generally applied where the judgment is in punishment of an 
act already accomplished, tending to interfere with the administration 
of justice.” Id. 

Here, the contempt order did not specify whether the trial court held 
defendant in civil or criminal contempt. The order simply stated that the 
court was holding defendant in contempt based upon defendant’s willful 
violation of the 50C order. 

N.C. Gen. Stat. § 50C-10 (2013) provides that “[a] knowing violation 
of an order entered pursuant to [Chapter 50C] is punishable as contempt 
of court.”  Accordingly, all Chapter 50C orders “shall include the follow-
ing notice, printed in conspicuous type: ‘A knowing violation of a civil 
no-contact order shall be punishable as contempt of court which may 
result in a fine or imprisonment.’ ” N.C. Gen. Stat. § 50C-5(c) (2013).

Civil contempt proceedings are initiated, among other ways, “by 
motion pursuant to G.S. 5A-23(a1).” N.C. Gen. Stat. § 5A-23(a) (2013). 
“Failure to comply with an order of a court is a continuing civil con-
tempt as long as: (1) The order remains in force; (2) The purpose of 
the order may still be served by compliance with the order; (2a) The 
noncompliance by the person to whom the order is directed is willful; 
and (3) The person to whom the order is directed is able to comply with 
the order or is able to take reasonable measures that would enable the 
person to comply with the order.” N.C. Gen. Stat. § 5A-21(a) (2013). 

Further, “[i]f civil contempt is found, the judicial official must enter 
an order finding the facts constituting contempt and specifying the 
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action which the contemnor must take to purge himself or herself of 
the contempt.” N.C. Gen. Stat. § 5A-23(e). With regard to punishment 
for civil contempt, N.C. Gen. Stat. § 5A-22(a) (2013) provides: “A person 
imprisoned for civil contempt must be released when his civil contempt 
no longer continues. The order of the court holding a person in civil con-
tempt must specify how the person may purge himself of the contempt.” 

Here, plaintiffs initiated the contempt proceeding with a motion 
for contempt, pursuant to the procedures for civil contempt set out in 
N.C. Gen. Stat. § 5A-23(a1). The trial court’s order likewise indicates the 
court was holding defendant in civil contempt, as the order included 
each of the requisite findings for civil contempt specified in N.C. Gen. 
Stat. § 5A-21(a) and expressed the court’s intent to include a “purge” 
clause pursuant to N.C. Gen. Stat. § 5A-23(e). 

At the contempt hearing, the trial court’s statements indicate it was 
rendering a civil contempt order in an effort to force defendant to com-
ply with the 50C order:

[PLAINTIFF’S COUNSEL:]  I do want the Court to be 
aware that there have been other emails sent since that 
one, and we are now seeking some different relief. We’re 
asking you to consider to bar him from any Internet com-
munication about the Tyll family, to or from them or about 
them, in any form including a website.

So, we want him to stay off the Internet to or from 
any family member of the Tyll’s, and we want him to stop 
posting about this family. We don’t want any other con-
tact, through telephone or personal, and that’s all ready 
[sic] been ordered, and we are asking you [sic] consider 
to allow an order against him, a monetary order of $2,500.

THE COURT:  Well, I think that’s what’s gonna [sic] 
be necessary because he’s obviously -- has no boundaries.

Okay. The Court will find him in contempt, [indeci-
pherable], enter a purge amount -- a bond amount in the 
amount of $2,500 to be doubled each -- for each violation. 

(Emphasis added.)

Finally, construing the order as an order for civil contempt is con-
sistent with N.C. Gen. Stat. § 50C-10’s provision for contempt sanctions 
for a violation of a 50C order and N.C. Gen. Stat. § 5A-25 (2013) general 
rule that “[w]henever the laws of North Carolina call for proceedings as 
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for contempt, the proceedings are those for civil contempt . . . .” The trial 
court’s order was, therefore, an order for civil contempt. Cf. Reynolds  
v. Reynolds, 147 N.C. App. 566, 576-81, 557 S.E.2d 126, 132-35 (2001) 
(John, J., dissenting) (treating order as one for criminal contempt based 
on, among other factors, lack of purge condition in sanction imposed, 
trial court’s characterization of contempt as criminal and not civil, and 
trial court’s apparent desire to punish contemnor as shown by trial 
court’s statements at hearing and nature of sanctions imposed), rev’d 
per curiam sub nom. Reynolds v. Reynolds (now Flynn) for reasons 
stated in the dissent, 356 N.C. 287, 569 S.E.2d 645 (2002).

Turning to defendant’s arguments on appeal, after plaintiffs filed 
their contempt motion, defendant moved the trial court to be allowed 
to proceed as an indigent and attached an affidavit of indigency to 
his motion. The clerk of superior court summarily denied defendant’s 
motion, and defendant appealed that denial to the district court judge. 
Defendant then filed a response to plaintiffs’ contempt motion that 
again declared defendant’s indigency and asserted as an “ADDITIONAL 
DEFENSE[]” that the denial of defendant’s motion to proceed as an 
indigent, forcing defendant to respond to the contempt motion without 
appointed counsel, violated defendant’s state and federal constitutional 
rights to due process. 

N.C. Gen. Stat. § 7A-451(a)(1) (2013) provides that “[a]n indigent 
person is entitled to services of counsel in . . . [a]ny case in which impris-
onment, or a fine of five hundred dollars ($500.00), or more, is likely 
to be adjudged.” “The clerk of superior court is authorized to make a 
determination of indigency and entitlement to counsel, as authorized by 
this Article.” N.C. Gen. Stat. § 7A-452(c)(1) (2013). However, a “judge of 
superior or district court having authority to determine entitlement to 
counsel in a particular case . . . may, if he finds it appropriate, change 
or modify the determination made by the clerk . . . .” N.C. Gen. Stat.  
§ 7A-452(c)(2). 

Given defendant’s appeal to the district court judge from the denial 
of his motion to proceed as an indigent, and his separate request for 
appointment of counsel in his response to the contempt motion, the trial 
court in this case had the authority to modify the clerk’s denial of defen-
dant’s motion to proceed as an indigent, to find defendant indigent, and 
to appoint defendant counsel. However, we need not determine whether 
defendant was entitled to counsel in this civil contempt proceeding 
since defendant failed to seek a ruling from the trial court on his request 
for counsel, failed to attend the contempt hearing where he could have 
had his motion heard, and failed to move to continue the matter. 
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Our Supreme Court has held that “a lawyer cannot properly rep-
resent a client with whom he has no contact.” Dunkley v. Shoemate,  
350 N.C. 573, 578, 515 S.E.2d 442, 445 (1999). This is so because “ ‘North 
Carolina law has long recognized that an attorney-client relationship 
is based upon principles of agency,’ and ‘[t]wo factors are essential in 
establishing an agency relationship: (1) The agent must be authorized 
to act for the principal; and (2) The principal must exercise control over 
the agent.’ ” Id. at 577, 515 S.E.2d at 444 (quoting Johnson v. Amethyst 
Corp., 120 N.C. App. 529, 532-33, 463 S.E.2d 397, 400 (1995)). 

Here, the trial court could not appoint counsel to represent defen-
dant at the hearing since defendant was not present and could neither 
authorize a particular attorney to be his agent nor exercise control over 
that attorney. See id. at 575, 578, 515 S.E.2d at 443, 445 (holding law 
firm hired by insurer could not represent defendant insured who had 
absconded since insured had never authorized firm to represent him). 
Since defendant also failed to move to continue the matter, there was 
no relief requested of the court pursuant to which defendant could be 
appointed counsel whose representation he could authorize.

In addition, defendant’s argument is not properly preserved for 
appeal since, although defendant appealed the denial of his motion to 
proceed as an indigent and requested the appointment of counsel in 
his response to the contempt motion, defendant failed to attend the 
contempt hearing and, therefore, failed to obtain a ruling on his appeal 
and request for counsel after the initial denial of his motion to proceed 
as an indigent. See N.C.R. App. P. 10(a)(1) (“In order to preserve an 
issue for appellate review . . . [i]t is also necessary for the complaining 
party to obtain a ruling upon the party’s request, objection, or motion.”); 
Gilreath v. N.C. Dep’t of Health & Human Servs., 177 N.C. App. 499, 
501, 629 S.E.2d 293, 294 (holding plaintiff failed to preserve argument 
that court erred in failing to grant plaintiff’s motion to strike paragraphs 
from affidavits since plaintiff never obtained ruling on motion), aff’d 
per curiam, 361 N.C. 109, 637 S.E.2d 537 (2006). We, therefore, hold 
that the trial court did not violate defendant’s due process rights by 
conducting the contempt hearing, in defendant’s absence, and holding 
defendant in contempt without further considering defendant’s request 
for appointed counsel.

III

[3] Defendant additionally argues that the trial court erred in finding in 
its contempt order that (1) Sharon Tyll was a member of plaintiffs’ fam-
ily protected by the 50C order; (2) the 50C order prohibited defendant 
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from simply “contacting” plaintiffs or their family; and (3) defendant 
continued to harass and interfere with plaintiffs through electronic 
means following entry of the 50C order. “The standard of review for con-
tempt proceedings is limited to determining whether there is competent 
evidence to support the findings of fact and whether the findings sup-
port the conclusions of law.” Sharpe v. Nobles, 127 N.C. App. 705, 709, 
493 S.E.2d 288, 291 (1997).

The 50C order ordered defendant to, among other things, “not visit, 
assault, molest, or otherwise interfere with the plaintiffs or plaintiffs 
[sic] family.” The trial court found that “Sharon Tyll is a family member 
of the Defendants [sic] who is protected from harassment and interfer-
ence by the May 23, 2012 Order.” Sharon Tyll testified at the hearing 
that she was plaintiff David Tyll’s mother and considered herself his  
family member. 

Defendant, however, argues that he was in a relationship with 
Michelle Willets, David Tyll’s sister, throughout the life of this case and 
that a reading of the 50C order that prohibited certain contact with 
Sharon Tyll would be unreasonable because such an interpretation could 
just as easily prohibit defendant’s contact with Ms. Willets. Defendant’s 
argument fails to recognize that the substance of the email he sent to 
Sharon Tyll, for which defendant was found in contempt, demonstrates 
defendant understood Sharon Tyll to be a member of plaintiffs’ family 
covered by the relevant provision of the 50C order. Defendant wrote: 
“Please stop harassing us. You, David and Jenny have gotten a court 
order severing Michelle (and me) from your family for at least eleven 
more months. Your attempts to call us are torturous to Michelle. Under 
no circumstance is any form of communication welcome to either 
Michelle or me.” (Emphasis added.) As an attachment to defendant’s 
response to plaintiffs’ contempt motion, this email was evidence before 
the trial court that supported the court’s finding that Sharon Tyll was 
considered part of plaintiffs’ family for purposes of the 50C order. 

Defendant further challenges the trial court’s finding that the 50C 
order prohibited defendant “from contacting, visiting, molesting, or 
otherwise interfering with the Plaintiffs or the Plaintiff’s [sic] family.” 
(Emphasis added.) Defendant asserts that the relevant provision of the 
50C order only ordered him to “not visit, assault, molest, or otherwise 
interfere with the plaintiffs or plaintiffs [sic] family.” He argues that he 
was, therefore, not barred from merely “contacting” plaintiffs’ family. 

Even assuming that the trial court’s description of the underlying 
order was not completely consistent with the actual terms of the order, 
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that specific finding, describing the underlying order, was not necessary 
to support the trial court’s conclusion that defendant wilfully violated 
the 50C order by emailing Sharon Tyll. Defendant does not challenge the 
court’s finding that “Defendant violated the Order on June 23, 2012, by 
sending an email from [defendant’s email address] to [Sharon Tyll’s email 
address]. That email was received by Sharon Tyll and it bothered her.” 

This unchallenged finding regarding Sharon Tyll being “bothered” by 
the email falls within the undisputed term of the 50C order that defen-
dant not “interfere with” plaintiffs’ family. Because the finding as to 
“contacting” was unnecessary to the trial court’s conclusions, any error 
did not prejudice defendant. See Blalock Elec. Co. v. Grassy Creek Dev. 
Corp., 99 N.C. App. 440, 445, 393 S.E.2d 354, 357 (1990) (“[A]ny error 
with regard to this finding would not affect the court’s judgment where 
other findings supported by competent evidence would be sufficient to 
support the judgment.”).

Defendant also challenges the finding that “Defendant has contin-
ued to harass and interfere with the Plaintiffs through electronic means 
since the entry of the May 23, 2012 restraining order.” Having already 
observed that the trial court was presented with evidence of the email 
sent from defendant to Sharon Tyll, we note that in that email, defen-
dant told plaintiff David Tyll’s mother, Sharon Tyll, to stop “harassing” 
defendant, and stated that Sharon Tyll’s “attempts to call” her daughter, 
Michelle Willets, were “torturous.” Defendant further told Sharon Tyll 
that “[u]nder no circumstance” was “any form of communication wel-
come to” her daughter. Sharon Tyll testified that the email continued to 
bother her. 

The email also specifically referred to both plaintiffs, by name, 
and Sharon Tyll as “hav[ing] gotten a court order severing Michelle  
(and [defendant]) from your family for at least eleven more months.” 
This evidence permitted a reasonable inference that plaintiff David Tyll, 
Sharon Tyll’s son, would feel “harass[ed]” and “interfere[d] with” by 
defendant’s email to his mother, sent after entry of the 50C order sought 
by plaintiffs to prevent just such communications. We, therefore, hold 
that the court’s finding was supported by competent evidence.

IV

[4] Defendant’s final argument is that the trial court erred in imposing 
sanctions for civil contempt that exceeded the trial court’s statutory con-
tempt powers. First, defendant contends that the court erred in requir-
ing defendant to pay a “purge” amount of $2,500.00 since that sanction 
actually operated as a fine or monetary award against defendant, and, 
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he asserts, there is no legal basis for imposing a fine or monetary award 
against a civil contemnor. 

The contempt order in this case ordered that “[t]o purge himself 
of [the] contempt, Defendant shall pay to the Plaintiffs $2500.00 on or 
before January 11, 2013.” The order further provided, with respect to 
any future violations of the 50C order, that “each individual violation of 
the May 23, 2012 [order] shall result in at least another $2500.00 purge 
for each violation.” 

As observed by defendant, N.C. Gen. Stat. § 5A-21(b) provides that 
“[a] person who is found in civil contempt may be imprisoned as long 
as the civil contempt continues.” However, defendant’s argument that 
there are no further statutorily permitted sanctions for civil contempt 
fails to recognize that (1) N.C. Gen. Stat. § 50C-10 provides that “[a] 
knowing violation of an order entered pursuant to [Chapter 50C] is pun-
ishable as contempt of court”; (2) N.C. Gen. Stat. § 5A-25 provides that 
“[w]henever the laws of North Carolina call for proceedings as for con-
tempt, the proceedings are those for civil contempt”; and (3) N.C. Gen. 
Stat. § 50C-5(c) provides that all Chapter 50C no-contact orders “shall 
include the following notice, printed in conspicuous type: ‘A knowing 
violation of a civil no-contact order shall be punishable as contempt of 
court which may result in a fine or imprisonment.’ ” (Emphasis added.) 
We believe that these statutes, read together, support the inference that 
fines are statutorily permitted sanctions for civil contempt proceedings 
based upon violations of Chapter 50C no-contact orders.

Our Supreme Court has indicated that fines are appropriate sanc-
tions for civil contempt in North Carolina:

The purpose of civil contempt is not to punish; rather, 
its purpose is to use the court’s power to impose fines or 
imprisonment as a method of coercing the defendant to 
comply with an order of the court. . . . Accordingly, defen-
dant in a civil contempt action will be fined or incarcer-
ated only after a determination is made that defendant 
is capable of complying with the order of the court. The 
imprisonment or fine is lifted as soon as defendant decides 
to comply with the order of the court, or when it becomes 
apparent that compliance with the order is no longer fea-
sible. . . . In the recently enacted contempt statute, civil 
contempt is carefully defined along these lines. G.S. 5A-21, 
et seq. and Official Commentary.
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Jolly v. Wright, 300 N.C. 83, 92, 265 S.E.2d 135, 142 (1980) (emphasis 
added), overruled on other grounds by McBride v. McBride, 334 N.C. 
124, 431 S.E.2d 14 (1993). See also McBride, 334 N.C. at 130, 431 S.E.2d 
at 18 (observing that “a defendant in a civil contempt action should not 
be fined or incarcerated for failing to comply with a court order without 
a determination by the trial court that the defendant is presently capable 
of complying”). 

This Court has similarly referred to the propriety of a fine as a sanc-
tion for civil contempt: “ ‘A defendant in a civil contempt action will 
be fined or incarcerated only after a determination is made that the 
defendant is capable of complying with the order of the court.’ ” Oakley  
v. Oakley, 165 N.C. App. 859, 864, 599 S.E.2d 925, 929 (2004) (quoting 
Reece v. Reece, 58 N.C. App. 404, 406–07, 293 S.E.2d 662, 663–64 (1982)).

Defendant further contends, however, that even if a fine is a permis-
sible sanction for civil contempt, this Court has held that a court may 
not award damages or costs to a private party in a civil contempt pro-
ceeding. In support of his argument, defendant cites Baxley v. Jackson, 
179 N.C. App. 635, 634 S.E.2d 905 (2006) and Green v. Crane, 96 N.C. 
App. 654, 386 S.E.2d 757 (1990). See Baxley, 179 N.C. App. at 640, 634 
S.E.2d at 908 (“Because contempt is considered an offense against the 
State, rather than an individual party, ‘damages may not be awarded to 
a private party because of any contempt[.]’ ” (quoting M.G. Newell Co.  
v. Wyrick, 91 N.C. App. 98, 102, 370 S.E.2d 431, 434 (1988))); Green, 96 
N.C. App. at 659, 386 S.E.2d at 760 (“ ‘[C]ontempt proceedings are sui 
generis and criminal in nature. Although labeled “civil” contempt, a pro-
ceeding as for contempt is by no means a civil action or proceeding to 
which G.S. 6-18 (when costs shall be allowed to plaintiff as a matter of 
course), or G.S. 6-20 (allowance of costs in discretion of court) would 
apply.’ ” (quoting United Artists Records, Inc. v. E. Tape Corp., 18 N.C. 
App. 183, 188, 196 S.E.2d 598, 601 (1973))).

“The word ‘damages’ is defined as compensation which the law 
awards for an injury[;] ‘injury’ meaning a wrongful act which causes loss 
or harm to another.” Cherry v. Gilliam, 195 N.C. 233, 235, 141 S.E. 594, 
595 (1928). See also Black’s Law Dictionary 445 (9th ed. 2009) (defining 
“damages” as “[m]oney claimed by, or ordered to be paid to, a person as 
compensation for loss or injury”). “[C]ompensation,” in turn, has been 
defined as “[p]ayment of damages, or any other act that a court orders 
to be done by a person who has caused injury to another.” Id. at 322. “In 
theory, compensation makes the injured person whole.” Id. 
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While damages or costs may not be awarded to plaintiffs in a civil 
contempt proceeding, this Court has expressly acknowledged that a per-
son found in civil contempt may be required to pay a fine to the opposing 
party. In Bishop v. Bishop, 90 N.C. App. 499, 505, 369 S.E.2d 106, 109 
(1988), this Court looked to the character of the relief ordered in a con-
tempt proceeding to determine whether that proceeding involved civil 
or criminal contempt. This Court held that civil contempt could involve 
a monetary payment “if the monies are either paid to the complainant or 
defendant can avoid payment to the court by performing an act required 
by the court.” Id. The Court specifically held that civil contempt can 
involve a fine “ ‘when it is paid to the complainant’ ” or if payable to the 
court “ ‘when the defendant can avoid paying the fine simply by perform-
ing the affirmative act required by the court’s order.’ ” Id. at 504, 369 
S.E.2d at 108-09 (quoting Hicks ex rel. Feiock v. Feiock, 485 U.S. 624, 
632, 99 L. Ed. 2d 721, 731, 108 S. Ct. 1423, 1429 (1988)).

In this case, there is no indication in the record that the award of 
$2,500.00 payable to plaintiffs for defendant’s contempt, or the possibil-
ity of future payments of “at least another $2500.00” for future violations 
of the 50C order, were intended to compensate plaintiffs for loss or injury 
from defendant’s contempt or to pay the costs of the action incurred by 
plaintiffs. The payments were denominated “purge” conditions in the 
order, indicating the court intended the payments to coerce defendant 
into compliance with the 50C order rather than to compensate plaintiffs 
for defendant’s contempt. See Cox v. Cox, 133 N.C. App. 221, 226, 515 
S.E.2d 61, 65 (1999) (“A court order holding a person in civil contempt 
must specify how the person may purge himself or herself of the con-
tempt. The purpose of civil contempt is not to punish but to coerce the 
defendant to comply with a court order.” (internal citations omitted)). 

Further, at the hearing, in response to plaintiffs’ counsel’s request 
for a “monetary order of $2,500” in response to defendant’s contempt, 
the trial court stated: “Well, I think that’s what’s gonna [sic] be neces-
sary because he’s obviously—has no boundaries. Okay. The Court will 
find him in contempt, [indecipherable], enter a purge amount—a bond 
amount in the amount of $2,500 to be doubled each—for each violation.” 
The foregoing indicates that, in this case, the court entered a monetary 
award for civil contempt payable to plaintiffs in order to coerce defen-
dant into compliance with the 50C order and not in order to compensate 
plaintiffs for defendant’s contempt. The trial court, therefore, did not err 
in ordering defendant to pay a fine to plaintiffs. 

Defendant further argues that the sanction imposed for civil con-
tempt was invalid because there was no effective purge condition. To hold 
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a person in civil contempt, “the judicial official must enter an order . . . 
specifying the action which the contemnor must take to purge himself or 
herself of the contempt.” N.C. Gen. Stat. § 5A-23(e). Here, the trial court 
ordered that in order “[t]o purge himself of [the] contempt, Defendant 
shall pay to the Plaintiffs $2500.00 on or before January 11, 2013.” 

Defendant contends that although “this Court has considered cases 
involving monetary awards payable on findings of civil contempt, the 
instances of such awards are limited to those cases where the underlying 
order imposed an obligation of payment, as in a child support case.” He 
then argues that “[i]n the case of the child support obligor, the payment 
of arrears is partial compliance with the order being enforced. Thus, the 
obligor may avoid incarceration by making payment in compliance with 
the underlying child support order.” 

However, our courts have also held that requiring a contemnor to 
pay attorneys’ fees in order to purge himself of contempt may be an 
appropriate purge condition. These cases do not involve payments that 
would have been required by the underlying order that the contemnor 
violated. See, e.g., Eakes v. Eakes, 194 N.C. App. 303, 312, 669 S.E.2d 891, 
897 (2008) (“North Carolina courts have held that the contempt power 
of the trial court includes the authority to require the payment of reason-
able attorney’s fees to opposing counsel as a condition to being purged of 
contempt for failure to comply with a child support order.”); Middleton 
v. Middleton, 159 N.C. App. 224, 227, 583 S.E.2d 48, 49-50 (2003) (“This 
Court has held that the contempt power of the district court includes 
the authority to award attorney fees as a condition of purging contempt 
for failure to comply with an order.”). See also Hartsell v. Hartsell,  
99 N.C. App. 380, 392, 393 S.E.2d 570, 577 (1990) (observing that when 
party has been held in contempt for violating order requiring transfer of 
property, trial court had authority to order contemnor to transfer property 
or its present value as condition of purging contempt), aff’d per curiam,  
328 N.C. 729, 403 S.E.2d 307 (1991). 

We see no basis for distinguishing a fine payable to the moving 
party from these types of payments. Therefore, the trial court included 
a proper purge condition when it required defendant to pay the fine to 
plaintiffs in order to purge himself of contempt.

Defendant next argues that the contempt order’s $2,500.00 pay-
ments for present and any future violations of the 50C order were invalid 
because the trial court made no findings concerning defendant’s ability 
to pay, at the time of the contempt hearing or at any point in the future, 
respectively, the amount of $2,500.00. We agree.
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This Court has held that North Carolina’s civil contempt statutes 
“require that a person have the present ability to comply with the condi-
tions for purging the contempt before that person may be imprisoned for 
civil contempt.” McMiller v. McMiller, 77 N.C. App. 808, 809, 336 S.E.2d 
134, 135 (1985). We see no reason why a monetary sanction should be 
treated differently. See Jolly, 300 N.C. at 92, 265 S.E.2d at 142 (“[D]efen-
dant in a civil contempt action will be fined or incarcerated only after a 
determination is made that defendant is capable of complying with the 
order of the court.”). 

The contempt order in this case contains no findings that defendant, 
at the time of the contempt hearing or otherwise, had the ability to pay 
a $2,500.00 award to plaintiffs. In fact, the only evidence in the record 
regarding defendant’s ability to pay is defendant’s affidavit of indigency 
attached to his two motions to proceed as indigent. That affidavit stated 
that defendant and his partner, Ms. Willets, each have no direct source 
of income and receive room and board in exchange for caring for defen-
dant’s mother. The affidavit further stated defendant owned no real 
property; defendant owned some personal property but any requirement 
to liquidate that property would “substantially affect[]” defendant’s abil-
ity to care for his mother; and the total value of defendant’s “cash” was 
“less than $2500.00.” The trial court, therefore, erred in requiring the 
monetary payments without first finding defendant was presently able 
to comply with the $2,500.00 fine imposed as a result of defendant’s past 
contempt or would be able to comply in the future with any $2,500.00 
fines imposed as a result of any further violations of the 50C order.

[5] Finally, defendant contends that the trial court exceeded its author-
ity in this contempt proceeding by imposing additional restrictions on 
defendant’s contact with plaintiffs and others in the contempt order 
since defendant was not given notice of any request for sanctions 
beyond those allowed for contempt or of a hearing to modify the 50C 
order. We do not agree.

The 23 May 2012 50C order ordered defendant to “not visit, assault, 
molest, or otherwise interfere with the plaintiffs or plaintiffs [sic] fam-
ily”; to “cease harassment of the plaintiff”; to “not abuse or injure the 
plaintiff”; to “not contact the plaintiffs by telephone, written communi-
cation, or electronic means”; and to “not enter or remain present at the 
plaintiff’s residence . . . [or] place of employment.” 

The contempt order contained the following provisions in the decre-
tal portion of the order:
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4.  The Court hereby further restrains the Defendant 
from the following acts:

a)  Defendant, Joey Berry, shall not contact by 
phone, internet, mail or any other means any 
employer or family member of Jennifer and 
David Tyll, except Michelle Willets, directly or 
indirectly or through a third party, even by using 
a pseudonym or by acting as power of attorney 
or attorney in fact for any other person.

b)  Defendant, Joey Berry, shall not post or allow 
to be posted any information of any kind 
whatsoever referring to, referencing, or stating 
the names of the Plaintiffs or any member of 
their family, except Michelle Willets, on the 
internet, on any blog, forum, in any email, in any 
electronic newspaper or magazine, on any social 
website such as Facebook, using his name or  
any pseudonym. 

c)  Within 7 days from the date of entry of this order, 
the Defendant shall remove from any internet 
posting, web sites and/or postings, blogs, social 
media, and other communications not limited to 
the internet, if these communications relate to 
or reference the Plaintiffs or the names of the 
Plaintiffs or any of their family members other 
than Michelle Willets, even if the communication, 
posting, blog, email, ect. [sic], was published 
using a pseudonym or by acting as power of 
attorney or attorney in fact for any other person. 

We initially note that these provisions do not necessarily place any 
further restrictions on defendant beyond those set out in the original 
50C order. They may be viewed as simply specifying the behaviors that 
reasonable people would understand to be subsumed within the terms 
of the original order -- a clarification that the trial court likely viewed as 
necessary given defendant’s apparent intention to try to avoid compli-
ance with the 50C order by a restrictive reading of the order.

Defendant cites no authority in support of his argument that the 
trial court erred by including decretal paragraph 4. Therefore, he has 
not properly presented this issue for our review, and we do not address 
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it. See Horne v. Cumberland Cnty. Hosp. Sys., Inc., __ N.C. App. __, __, 
746 S.E.2d 13, 18 (2013) (“With regard to her substantive due process 
claim, plaintiff, in her brief, fails to cite any legal authority in support of 
her contention on this issue. We, therefore, deem this argument aban-
doned on appeal pursuant to Rule 28(b)(6) of the North Carolina Rules 
of Appellate Procedure.”).

Conclusion

In sum, we affirm the trial court’s order dismissing defendant’s 
notice of appeal from the 50C order. We hold that the court did not vio-
late defendant’s right to due process by not further considering defen-
dant’s request for appointed counsel and that the challenged findings 
of fact in the contempt order were either supported by the evidence 
or unnecessary to support the court’s conclusion that defendant was in 
contempt of the 50C order. We also affirm the trial court’s decision to 
impose a fine payable to plaintiffs, but we reverse as to the amount and 
remand for the trial court to make appropriate findings regarding defen-
dant’s present ability to pay the fine.

Affirmed in part; reversed and remanded in part.

Judges STEPHENS and ERVIN concur.
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CAN AM SOUTH, LLC, Plaintiff

v.
THE STATE OF NORTH CAROLINA, THE NORTH CAROLINA DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, and THE NORTH CAROLINA DEPARTMENT  

OF ADMINISTRATION, defendants

No. COA13-1240

Filed 3 June 2014

1. Appeal and Error—interlocutory orders and appeals—sover-
eign immunity—personal jurisdiction

Although defendants’ appeal from the trial court’s order deny-
ing their N.C.G.S. § 1A-1, Rule 12(b)(1) motion to dismiss based on 
sovereign immunity was dismissed because it did not affect a sub-
stantial right, their Rule 12(b)(2) motion to dismiss based on sover-
eign immunity was allowed because it constituted an adverse ruling 
on personal jurisdiction. Defendants’ appeal from the trial court’s 
order denying their Rule 12(b)(6) motion to dismiss based on the 
argument that plaintiff failed to adequately plead an actual contro-
versy in the declaratory judgment claim was dismissed because it 
involved neither a substantial right nor an adverse ruling as to per-
sonal jurisdiction.

2. Immunity—sovereign immunity—waiver—lease agreements 
—breach of contract—declaratory judgment

The trial court did not err by denying defendants’ motion to dis-
miss both the breach of contract claim and the claim for declara-
tory relief. Plaintiff sufficiently pled waiver of defendants’ sovereign 
immunity. Defendants impliedly waived their sovereign immunity by 
entering into the lease agreements with plaintiff. The State waives 
its sovereign immunity when it enters into a contract with a private 
party, and not when it engages in conduct that may or may not con-
stitute a breach.

Appeal by defendants from order entered 8 May 2013 by Senior 
Resident Judge Donald W. Stephens in Wake County Superior Court. 
Heard in the Court of Appeals 5 March 2014.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P., by Walter 
L. Tippett, Jr. and S. Wilson Quick, for plaintiff-appellee. 

Attorney General Roy Cooper, by Special Deputy Attorney General 
Donald R. Teeter, Sr. and Assistant Attorney General G. Mark 
Teague, for defendants-appellants. 
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HUNTER, Robert C., Judge.

The State of North Carolina (“the State”), the North Carolina 
Department of Health and Human Services (“DHHS”), and the North 
Carolina Department of Administration (collectively “defendants”) 
appeal from an order denying their motion to dismiss. Can Am South, 
LLC (“plaintiff”) filed suit against defendants for breach of contract and 
declaratory judgment. Defendants argue that the trial court erred by:  
(1) denying defendants’ motion to dismiss plaintiff’s claim for a declara-
tory judgment because defendants did not waive sovereign immunity, or 
in the alternative, the complaint fails to allege the existence of an actual 
controversy; and (2) denying defendants’ motion to dismiss because 
defendants did not breach any contract with plaintiff, thus foreclosing 
waiver of sovereign immunity. Defendants also argue that the avail-
ability of funds clause in the lease agreements is enforceable and its 
enforcement does not constitute a breach of contract.

After careful review, we dismiss the appeal in part and affirm the 
trial court’s order denying defendants’ Rule 12(b)(2) motion to dismiss 
on the ground of sovereign immunity.  

Background

The facts of this case are undisputed. Plaintiff is a limited liability 
company existing under the laws of North Carolina but operating its 
principal place of business in New York. Plaintiff owns a converted com-
mercial office and storage facility in Raleigh, N.C., which it leased at 
varying times and capacities to defendants. 

Plaintiff entered into the first lease (“the DDS lease”) with the 
State on 20 May 1999 for use by the Department of Health and Human 
Services, Disability Determination Services (“DDS”). Plaintiff and the 
State entered into a renewal agreement, the effect of which was to 
extend the DDS lease through 31 July 2019 and to include the so-called 
“availability of funds clause.” The availability of funds clause states:

15. The parties to this lease agree and understand that the 
continuation of this Lease Agreement for the term period 
set forth herein, or any extension or renewal thereof, is 
dependent upon and subject to the appropriation, alloca-
tion or availability of funds for this purpose to the agency 
of the Lessee responsible for payment of said rental. The 
parties to this lease also agree that in the event the agency 
of the Lessee or that body responsible for the appropriation 
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of said funds, in its sole discretion, determines in view of 
its total local office operations that available funding for 
the payment of rents is insufficient to continue the opera-
tion of its local office on the premise leased herein, it may 
choose to terminate the lease agreement set forth herein 
by giving Lessor written notice of said termination, and 
the lease agreement shall terminate immediately without 
any further liability to Lessee. 

Defendants have not attempted to exercise their right to terminate the 
DDS lease pursuant to the availability of funds clause. 

On 6 November 2000, plaintiff and the State entered into the sec-
ond lease (“the ACTS lease”) for use by an administrative unit of DHHS 
known as Automation Collections and Tracking System(s) (“ACTS”). 
The availability of funds clause was included in the ACTS lease, and after 
renewal, the lease was set to run through 28 February 2014. However, 
DHHS notified plaintiff on 12 May 2011 that the State was exercising its 
right to terminate the ACTS lease pursuant to the availability of funds 
clause, effective 30 June 2011. The State thus terminated the ACTS lease 
on 30 June 2011, removed ACTS from the premises, and stopped paying 
rent on the lease. 

On 2 April 2001, plaintiff and the State entered into the third lease 
(“the CSE lease”) for use by the Child Support Enforcement (“CSE”) 
division of DHHS. The CSE lease also contained the availability of funds 
clause, and after renewal, the lease was set to run through 31 August 
2014. However, the Department of Administration notified plaintiff on  
15 August 2011 that the State was exercising its right to terminate the CSE 
lease pursuant to the availability of funds clause, effective 31 October 
2011. A second termination letter was sent 26 September 2011 notifying 
plaintiff that the termination date was revised to 30 September 2011. The 
State terminated the CSE lease on 30 September 2011, removed CSE 
from the premises, and stopped paying rent on the lease.

Plaintiff filed suit against defendants on 23 October 2012 claiming 
breach of both the ACTS and CSE leases and seeking declaratory judg-
ment prohibiting the State from terminating the DDS lease under the 
availability of funds clause. Defendants entered a motion to dismiss 
plaintiff’s complaint pursuant to Rules 12(b)(1), (2), and (6), claiming 
specifically that defendants’ sovereign immunity had not been waived 
in any way. By order entered 8 May 2013, the trial court denied defen-
dants’ motion to dismiss in its entirety. Defendants filed timely notice  
of appeal. 
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Motion to Dismiss

[1] Plaintiff filed a motion to dismiss this appeal on 7 January 2014. We 
must first determine what portion of defendants’ appeal, if any, is prop-
erly before us. After careful review, we allow in part and deny in part 
plaintiff’s motion to dismiss. 

“Generally, there is no right of immediate appeal from interlocu-
tory orders and judgments.” Goldston v. Am. Motors Corp., 326 N.C. 
723, 725, 392 S.E.2d 735, 736 (1990). “An interlocutory order is one made 
during the pendency of an action, which does not dispose of the case, 
but leaves it for further action by the trial court in order to settle and 
determine the entire controversy.” Veazey v. City of Durham, 231 N.C. 
357, 362, 57 S.E.2d 377, 381 (1950). “Typically, the denial of a motion to 
dismiss is not immediately appealable to this Court because it is inter-
locutory in nature.” Reid v. Cole, 187 N.C. App. 261, 263, 652 S.E.2d 718, 
719 (2007). However, N.C. Gen. Stat. § 1-277 (2013) allows a party to 
immediately appeal an order that either (1) affects a substantial right or 
(2) constitutes an adverse ruling as to personal jurisdiction. 

Here, defendants moved to dismiss plaintiff’s cause of action pursu-
ant to Rules 12(b)(1), (2), and (6) of the North Carolina Rules of Civil 
Procedure. See N.C. Gen. Stat. § 1A-1, Rule 12(b)(1) (2013) (lack of sub-
ject matter jurisdiction); N.C. Gen. Stat. § 1A-1, Rule 12(b)(2) (2013) (lack 
of personal jurisdiction); N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) (2013) 
(failure to state a claim upon which relief can be granted). Specifically, 
defendants moved to dismiss both of plaintiff’s claims under Rules 12(b)
(1) and (2), but notably not Rule 12(b)(6), based on the defense of sover-
eign immunity. Defendants moved to dismiss the claim for a declaratory 
judgment under Rule 12(b)(6) for failure of the complaint to adequately 
plead an actual controversy. 

Had defendants moved to dismiss based on the defense of sover-
eign immunity pursuant to Rule 12(b)(6), we would be bound by the 
longstanding rule that the denial of such a motion affects a substantial 
right and is immediately appealable under section 1-277(a). See Green  
v. Kearney, 203 N.C. App. 260, 266, 690 S.E.2d 755, 761 (2010). However, 
defendants’ sovereign immunity defense is premised on a lack of either 
subject matter jurisdiction under Rule 12(b)(1) or personal jurisdiction 
under Rule 12(b)(2). A denial of a Rule 12(b)(1) motion based on sover-
eign immunity does not affect a substantial right is therefore not imme-
diately appealable under section 1-277(a). See Meherrin Indian Tribe  
v. Lewis, 197 N.C. App. 380, 385, 677 S.E.2d 203, 207 (2009); Horne  
v. Town of Blowing Rock, __ N.C. App. __, __, 732 S.E.2d 614, 616 (2012). 
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Thus, discussion as to whether sovereign immunity raises the question 
of subject matter or personal jurisdiction under Rules 12(b)(1) and 12(b)
(2) is necessary to analyze whether defendants may immediately appeal 
pursuant to section 1-277(b). 

Initially, our Supreme Court held in Love v. Moore, 305 N.C. 575, 
581, 291 S.E.2d 141, 146 (1982), that immediate appeal under section 
1-277(b) is limited to adverse rulings on “minimum contacts” questions, 
not issues of personal jurisdiction generally. However, shortly over 
two months after the Love decision was entered, the Supreme Court in 
Teachy v. Coble Dairies, Inc., 306 N.C. 324, 327-28, 293 S.E.2d 182, 184 
(1982), hinted at the possibility of sovereign immunity defenses trigger-
ing immediate appeal under section 1-277(b). The Court noted that:

A viable argument may be propounded that the State, as 
a party, is claiming by the doctrine of sovereign immunity 
that the particular forum of the State courts has no juris-
diction over the State’s person. On the other hand, the doc-
trine may be characterized as an objection that the State 
courts have no jurisdiction to hear the particular subject 
matter of [the] claims against the State. Although the fed-
eral courts have tended to minimize the importance of the 
designation of a sovereign immunity defense as either a 
Rule 12(b)(1) motion regarding subject matter jurisdiction 
or a Rule 12(b)(2) motion regarding jurisdiction over the 
person, the distinction becomes crucial in North Carolina 
because G.S. 1-277(b) allows the immediate appeal of a 
denial of a Rule 12(b)(2) motion but not the immediate 
appeal of a denial of a Rule 12(b)(1) motion. The determina-
tion of this issue is not essential to this Court’s authority to 
decide the instant case, however, because the case is before 
us on discretionary review under G.S. 7A-31, and we elect  
to exercise our supervisory authority to determine the  
underlying issues. . . . Therefore, we do not determine 
whether sovereign immunity is a question of subject matter 
jurisdiction or whether the denial of a motion to dismiss on 
grounds of sovereign immunity is immediately appealable.

The Supreme Court has yet to offer further guidance on this distinction. 

However, apparently beginning with Sides v. Hospital, 22 N.C. App. 
117, 205 S.E.2d 784 (1974), mod. on other grounds, 287 N.C. 14, 213 
S.E.2d 297 (1975), this Court has consistently held that: (1) the defense of  
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sovereign immunity presents a question of personal, not subject matter, 
jurisdiction, and (2) denial of Rule 12(b)(2) motions premised on sover-
eign immunity are sufficient to trigger immediate appeal under section 
1-277(b). See Stahl-Rider, Inc. v. State, 48 N.C. App. 380, 383, 269 S.E.2d 
217, 219 (1980) (citing Sides for the proposition that “an immediate 
appeal lies under G.S. 1-277(b) from the trial court’s refusal to dismiss a 
suit against the State on grounds of governmental immunity”); Zimmer 
v. N.C. Dep’t of Transp., 87 N.C. App. 132, 133–34, 360 S.E.2d 115, 116-17 
(1987) (noting that the Teachy Court cited Sides and Stahl-Rider, Inc., 
but did not expressly overturn them, and holding that the trial court’s 
denial of a Rule 12(b)(2) motion premised on sovereign immunity was 
immediately appealable under section 1-277(b) pursuant to those rul-
ings); Data Gen. Corp. v. Cnty. of Durham, 143 N.C. App. 97, 99–100, 
545 S.E.2d 243, 245–46 (2001) (relying on Zimmer for the same proposi-
tion); Meherrin Indian Tribe, 197 N.C. App. at 385, 677 S.E.2d at 207 
(relying on Data Gen. Corp. for the same proposition). 

Pursuant to this line of precedent, we enter the following disposi-
tion as to plaintiff’s motion to dismiss. First, we dismiss defendants’ 
appeal from the trial court’s order denying their Rule 12(b)(6) motion to 
dismiss based on the argument that plaintiff failed to adequately plead 
an actual controversy in the declaratory judgment claim; denial of this 
motion involves neither a substantial right under section 1-277(a) nor 
an adverse ruling as to personal jurisdiction under section 1-277(b), and 
thus is not immediately appealable. See N.C. Gen. Stat. § 1-277. Second, 
we dismiss defendants’ appeal from the trial court’s order denying their 
Rule 12(b)(1) motion based on the defense of sovereign immunity. As 
the Meherrin Indian Tribe Court held, orders denying Rule 12(b)(1) 
motions to dismiss based on sovereign immunity are not immediately 
appealable because they neither affect a substantial right nor constitute 
an adverse ruling as to personal jurisdiction. Meherrin Indian Tribe, 
197 N.C. App. at 384, 677 S.E.2d at 207. However, we allow defendants’ 
appeal from the trial court’s order denying their Rule 12(b)(2) motion 
to dismiss based on sovereign immunity. As has been held consistently 
by this Court, denial of a Rule 12(b)(2) motion premised on sovereign 
immunity constitutes an adverse ruling on personal jurisdiction and is 
therefore immediately appealable under section 1-277(b). See id.; Data 
Gen. Corp., 143 N.C. App. at 99–100, 545 S.E.2d at 245–46; Zimmer, 87 
N.C. App. at 133–34, 360 S.E.2d at, 116; Stahl-Rider, Inc., 48 N.C. App. at 
383, 269 S.E.2d at 219. 

In sum, we will consider only one issue on appeal: whether the trial 
court properly denied defendants’ Rule 12(b)(2) motion to dismiss on 
the ground of sovereign immunity. 
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Discussion

I.  Sovereign Immunity

[2] Defendants argue that they did not expressly or impliedly waive 
their sovereign immunity and the trial court therefore erred by denying 
their motion to dismiss both the breach of contract claim and the claim 
for declaratory relief. We disagree. 

The doctrine of sovereign immunity is well-settled in North Carolina: 

It is an established principle of jurisprudence, resting on 
grounds of sound public policy, that a state may not be 
sued in its own courts or elsewhere unless it has con-
sented by statute to be sued or has otherwise waived its 
immunity from suit. By application of this principle, a 
subordinate division of the state or an agency exercising 
statutory governmental functions may be sued only when 
and as authorized by statute. 

Welch Contracting, Inc. v. N.C. Dep’t of Transp., 175 N.C. App. 45, 51, 
622 S.E.2d 691, 695 (2005) (citations omitted). Sovereign immunity is not 
merely a defense to a cause of action; it is a bar to actions that requires 
a plaintiff to establish a waiver of immunity. Arrington v. Martinez, 215 
N.C. 252, 263, 716 S.E.2d 410, 417 (2011). Thus, the trial court must deter-
mine “whether the complaint specifically alleges a waiver of governmen-
tal immunity. Absent such an allegation, the complaint fails to state a 
cause of action.” Sanders v. State Pers. Comm’n, 183 N.C. App. 15, 19, 
644 S.E.2d 10, 13 (2007) (internal quotation marks omitted). However, 
“[p]recise language alleging that the State has waived the defense of 
sovereign immunity is not necessary, but, rather, the complaint need 
only contain sufficient allegations to provide a reasonable forecast of 
waiver.” Richmond Cnty. Bd. of Educ. v. Cowell, __ N.C. App. __, __, 739 
S.E.2d 566, 569 (2013) (citations and internal quotation marks omitted).

The seminal case on waiver of sovereign immunity in the context 
of contractual disputes is Smith v. State, 289 N.C. 303, 222 S.E.2d 412 
(1976). In Smith, the North Carolina Supreme Court articulated five con-
siderations which moved the Court to recognize an implied waiver of 
sovereign immunity where the State enters into a valid contract with a 
private party: 

(1) To deny the party who has performed his obligation 
under a contract the right to sue the state when it defaults 
is to take his property without compensation and thus 
to deny him due process; (2) To hold that the state may 
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arbitrarily avoid its obligation under a contract after hav-
ing induced the other party to change his position or to 
expend time and money in the performance of his obli-
gations, or in preparing to perform them, would be judi-
cial sanction of the highest type of governmental tyranny;  
(3) To attribute to the General Assembly the intent to 
retain to the state the right, should expedience seem  
to make it desirable, to breach its obligation at the expense 
of its citizens imputes to that body “bad faith and shoddi-
ness” foreign to a democratic government; (4) A citizen’s 
petition to the legislature for relief from the state’s breach 
of contract is an unsatisfactory and frequently a totally 
inadequate remedy for an injured party; and (5) The courts 
are a proper forum in which claims against the state may 
be presented and decided upon known principles.

Id. at 320, 222 S.E.2d at 423. Based on these considerations, the Smith 
Court held that “whenever the State of North Carolina, through its 
authorized officers and agencies, enters into a valid contract, the State 
implicitly consents to be sued for damages on the contract in the event 
it breaches the contract.” Id. at 320, 222 S.E.2d at 423-24. “Thus, . . . in 
causes of action on contract . . . the doctrine of sovereign immunity will 
not be a defense to the State.” Id. at 320, 222 S.E.2d at 424. 

In order to analyze the trial court’s order denying defendants’ Rule 
12(b)(2) motion to dismiss based on sovereign immunity here, we must 
consider: (1) whether plaintiff sufficiently pleaded that defendants 
waived their sovereign immunity; and (2) whether defendants expressly 
or impliedly waived sovereign immunity. 

First, we hold that plaintiff sufficiently pleaded waiver of defen-
dants’ sovereign immunity. The requirement that a plaintiff specifically 
allege waiver of governmental immunity “does not . . . mandate that a 
complaint use any particular language.” Fabrikant v. Currituck Cnty., 
174 N.C. App. 30, 38, 621 S.E.2d 19, 25 (2005). Rather, “consistent with 
the concept of notice pleading, a complaint need only allege facts that, 
if taken as true, are sufficient to establish a waiver by the State of sov-
ereign immunity.” Id. Here, plaintiff specifically pleaded in its complaint 
that “[t]he defense of sovereign immunity is not applicable to any claims 
alleged herein.” Furthermore, plaintiffs pleaded with particularity the 
circumstances surrounding their entry into three facially valid contracts 
with defendants, which, as will be discussed below, amount to “facts, if 
taken as true, [that] are sufficient to establish a waiver by the State of 
sovereign immunity.” Id. at 38, 621 S.E.2d at 25. 
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Next, we conclude that defendants impliedly waived their sovereign 
immunity by entering into the lease agreements with plaintiff. Defendants 
argue that because they did not breach either the ACTS or the CSE lease 
agreements, and because there is no proof that they will breach the DDS 
lease, plaintiff cannot establish waiver of sovereign immunity.1 However, 
defendants cite to no authority, and we find none, for the proposition 
that waiver of sovereign immunity is contingent on breach of contract. 
This Court has consistently held that we are not to consider the merits 
of a claim when addressing the applicability of sovereign immunity as a 
potential defense to liability. See Archer v. Rockingham Cnty., 144 N.C. 
App. 550, 558 548 S.E.2d 788, 793 (2001) (noting that, when consider-
ing the applicability of sovereign immunity as a defense to breach of a 
governmental employment contract, “[this Court is] not now concerned 
with the merits of plaintiff’s contract action. . . . whether plaintiffs are 
ultimately entitled to relief [is a] question[] not properly before us”); see 
also Smith, 289 N.C. at 322, 222 S.E.2d at 424 (“We are not now con-
cerned with the merits of the controversy. . . . We have no knowledge, 
opinion, or notion as to what the true facts are. These must be estab-
lished at the trial. Today we decide only that plaintiff is not to be denied 
his day in court because his contract was with the State.”). 

Furthermore, all applicable caselaw leads us to conclude that the 
State waives its sovereign immunity when it enters into a contract with 
a private party, not when it engages in conduct that may or may not 
constitute a breach. See Smith, 289 N.C. at 320, 222 S.E.2d at 423-24 
(“[W]henever the State of North Carolina, through its authorized officers 
and agencies, enters into a valid contract, the State implicitly consents 
to be sued for damages on the contract in the event it breaches the 
contract.”) (emphasis added); Ferrell v. Dep’t of Transp., 334 N.C. 650, 
654, 435 S.E.2d 309, 312 (1993) (“[V]arious policy considerations compel 
the conclusion that when the State enters into a contract through 
its authorized officers and agencies, it implicitly consents to suit for 
damages if it breaches that contract.”) (emphasis added). It is plain to us 
that the phrases “in the event it breaches the contract” and “if it breaches 
that contract” in the cases above refer to the events that would typically 

1. For example, defendants assert that: “In order to overcome the bar of sovereign 
immunity and establish an implied waiver of Defendants’ immunity to suit, the Plaintiff 
is required to plead with sufficient certitude that Defendants did indeed breach the lease 
contracts.” Regarding the DDS lease, defendants contend: “Plaintiff has not alleged that 
the State has breached the DDS lease in any manner and also has not alleged a suffi-
cient factual basis to find that there is a likelihood the State will breach the DDS lease. 
Therefore, sovereign immunity bars Plaintiff’s claim for declaratory relief and the trial 
court erred in denying Defendants’ motion to dismiss.” 
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trigger a suit against the State. They do not mean that the State only 
waives its sovereign immunity “in the event it breaches the contract” 
and “if it breaches that contract.” To hold otherwise would require a 
plaintiff to definitively establish its entire cause of action against the 
State in its complaint without the opportunity to conduct discovery, a 
result that was clearly unintended by the Smith Court when it adopted 
the doctrine of implied waiver of sovereign immunity in this context. See 
Smith, 289 N.C. at 320, 222 S.E.2d at 423 (noting that the same policy 
considerations it identified as the basis for its holding are used in other 
states to hold that “a state implicitly consents to be sued upon any valid 
contract into which it enters”) (emphasis added). 

Defendants also cite Petroleum Traders Corp. v. State, 190 N.C. 
App. 542, 546-47, 660 S.E.2d 662, 664 (2008) for the proposition that 
they did not waive sovereign immunity as a defense to plaintiff’s claim 
for a declaratory judgment. We disagree. This argument was previously 
addressed in ACC v. University of Maryland, __ N.C. App. __, __, 751 
S.E.2d 612, 621 (2013), where this Court held that Smith’s recognition of 
waiver in “causes of action on contract” includes actions for declaratory 
relief seeking to ascertain the rights and obligations owed under a con-
tract with the State. The ACC Court distinguished Petroleum Traders 
Corp. on the ground that the plaintiff in that case sought “a declaration 
that a statutorily authorized bidding fee . . . violated the North Carolina 
Constitution,” not a request to ascertain the rights and obligations owed 
by the parties to a contract. Id. at __, 751 S.E.2d at 620. Because plaintiff 
here is seeking to ascertain the rights and obligations of the parties to 
the DDS lease and is not asking for a declaration as to a potential con-
stitutional breach, this case is more comparable to ACC than Petroleum 
Traders Corp. Therefore the holding in ACC that “declaratory relief 
actions are a ‘cause of action on contract’ sufficient to waive the State’s 
sovereign immunity” is binding and applicable here. 

Because it is undisputed that plaintiff and defendants entered into 
three facially valid lease agreements, we hold that defendants impliedly 
waived their sovereign immunity from suit as to those contracts. We 
further conclude that it is inappropriate to consider the merits of plain-
tiff’s claims at this time, because such arguments are unnecessary to 
determine the dispositive issues on appeal, namely, whether defendants 
waived sovereign immunity. 

Conclusion

For the foregoing reasons, we allow plaintiff’s motion to dismiss 
the appeal as to defendants’ Rule 12(b)(1) and (6) motions, but allow 
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immediate appeal from the order denying defendants’ Rule 12(b)(2) 
motion to dismiss on the ground of sovereign immunity. Because plain-
tiff sufficiently alleged waiver of sovereign immunity in its complaint 
and defendants impliedly waived sovereign immunity by entering into 
the lease agreements with plaintiff, we affirm the trial court’s order 
denying defendants’ motion.

AFFIRMED IN PART; DISMISSED IN PART.

Judges GEER and McCULLOUGH concur.

ALISA G. HENDERSON, Plaintiff

v.
JASON JORDAN HENDERSON, defendant

No. COA13-843

Filed 3 June 2014

1. Domestic Violence—time to file answer—up to ten days 
rather than full ten days

The trial did not exceed its jurisdiction in holding a hearing on 
a Domestic Violence Prevention Order (DVPO) because defendant 
was deprived of a full 10 days to file his answer. N.C.G.S. § 50B-2(c)  
states unequivocally that a hearing on an ex parte DVPO must be 
held “within 10 days” of the issuance of the DVPO or “within seven 
days” of the date of service of process, whichever is later. The stat-
ute gives defendant no more than 10 days to answer, not the abso-
lute right to a full 10 day; moreover, defendant was permitted to 
appear and testify despite the fact that he had not filed an answer.

2. Domestic Violence—jurisdiction—stated purpose of hearing
The trial court did not exceed its jurisdiction entering a 

Domestic Violence Protective Order (DVPO) where defendant 
asserted that the hearing was not held in accordance with the notice 
he received, which stated that the purpose of the hearing was to 
determine whether the ex parte order should be continued. A hear-
ing to determine whether to continue the trial court’s ex parte order 
must be a hearing to determine whether the trial court’s protective 
order should be continued beyond the temporary time frame of the 
ex parte DVPO.
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3. Domestic Violence—findings—statements made during 
investigation

In a hearing on a Domestic Violence Prevention Order, the evi-
dence justified the trial court’s findings of fact even though certain 
statements by the children were made in the context of DSS’s inves-
tigation. The mere existence of a DSS investigation did not mean 
that domestic violence had occured.

4. Domestic Violence—findings—children’s statements—speci-
ficity about dates

Plaintiff’s inability to be specific about certain dates was not 
fatal to the findings in a Domestic Violence Prevention Order. Young 
children cannot be expected to be exact regarding times and dates, 
and a child’s uncertainty as to time or date goes to the weight rather 
than the admissibility of the evidence.

Appeal by Defendant from Orders entered 8 February 2013 by Judge 
Ned W. Mangum, 18 and 20 February 2013 by Judge Robert B. Rader, and 
18 April 2013 by Judge Margaret Eagles in Wake County District Court. 
Heard in the Court of Appeals 22 January 2014.

Cranfill Sumner & Hartzog LLP, by M. Denisse Gonzalez, for 
Plaintiff. 

Edmundson & Burnette, L.L.P., by James T. Duckworth, III, for 
Defendant. 

STEPHENS, Judge.

Factual Background and Procedural History

This case arises from the filing of a complaint for a domestic vio-
lence protective order (“DVPO”) by Plaintiff Alisa G. Henderson. The 
complaint was filed on 8 February 2013 and alleged that Plaintiff’s for-
mer spouse, Defendant Jason Jordan Henderson, intentionally caused 
bodily injury to the parties’ children, both girls, by frequently spoon-
ing with them in his underwear, grabbing their buttocks, placing cam-
eras in their rooms while they were dressing, and beating them with 
belts, his hands, and a wooden spoon while other children were forced 
to watch. The complaint also asserted that Defendant placed the chil-
dren in actual fear of imminent serious bodily injury by cursing at and 
threatening the children, allowing a friend to offer alcohol to one of the 
children, and becoming intoxicated to the point of falling over. Given 
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these allegations, the trial court issued a temporary, ex parte DVPO on 
8 February 2013. The ex parte DVPO was effective through 18 February 
2013, and a hearing was set for the same date. Defendant received notice 
of the entering of the ex parte DVPO and the 18 February 2013 hearing. 
Therein, Defendant was informed that the purpose of the hearing was to 
determine “whether the [o]rder will be continued.”

Evidence presented at the hearing tended to show that Plaintiff and 
Defendant are divorced with two daughters, Eliza and Anna.1 At the 
time of the hearing, Eliza was fourteen and Anna was eleven. The par-
ties shared joint custody of the children before the DVPO was issued. 
Both parties are now re-married, and Defendant has two daughters from 
his current marriage.

According to a social worker at the Wake County Division of Social 
Services (“DSS”), DSS received a report on 8 February 2013 alleging a 
number of instances of misconduct by Defendant. At the time of the 
hearing, the allegations had not been substantiated. Nonetheless, DSS 
had implemented a safety plan for the children. The children would stay 
with Plaintiff and have no unsupervised contact with Defendant.

 At the close of the hearing, the trial court found that “there have been 
acts that constitute domestic violence.” Thus, the court entered a DVPO 
for a period of one year, ordering Defendant, inter alia, to abide by the 
DSS safety plan and refrain from any unsupervised contact with Eliza and 
Anna during that period. A written DVPO was filed the same day, memo-
rializing the court’s oral pronouncement. An amended DVPO was filed 
two days later, on 20 February 2013, providing that, as a law enforcement 
officer, Defendant may possess or use a firearm for official use.

On 15 March 2013, Defendant filed notice of appeal from the trial 
court’s 8, 18, and 20 February 2013 orders. That same day, Defendant filed 
a motion to vacate or set aside the DVPO under Rule 60(b) of the North 
Carolina Rules of Civil Procedure. The trial court denied Defendant’s 
motion by order filed 28 March 2013. On 18 April 2013, the trial court 
filed a second, written order denying Defendant’s motion to vacate. The 
court determined that it retained jurisdiction over Defendant’s motion 
pursuant to Rule 60(b), despite the fact that Defendant had already 
filed his notice of appeal of the DVPO orders. The court concluded that 
Defendant was not entitled to relief pursuant to Rule 60(b)(4) or (6) 
because the DVPO was not void and because “Defendant was unable to 

1.  Pseudonyms are used for the protection of the juveniles.
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show that any extraordinary circumstances exist or that justice demands 
for the DVPO to be vacated.” Defendant also appealed from that order. 

Discussion

On appeal, Defendant argues that the DVPO and amended DVPO are 
void because the trial court acted in excess of its jurisdiction. Therefore, 
Defendant asserts, the trial court erred in denying his Rule 60(b) motion 
to vacate. Alternatively, Defendant contends that the trial court’s find-
ings of fact are not supported by competent evidence and, thus, do not 
support its conclusion that Defendant committed acts of domestic vio-
lence against the children and put them in serious and immediate danger 
of injury. We affirm. 

I.  Subject Matter Jurisdiction

Defendant first argues that the trial court lacked subject matter 
jurisdiction to enter the DVPO because the court (1) failed to follow 
statutory procedure by not allowing Defendant 10 days following ser-
vice of the summons and complaint to file an answer, and (2) held the 
DVPO hearing on the merits rather than for the purpose of simply con-
tinuing the ex parte order. We disagree. 

“Where jurisdiction is statutory and the [l]egislature requires the 
[trial court] to exercise its jurisdiction in a certain manner, to follow a 
certain procedure, or otherwise subjects the [c]ourt to certain limita-
tions, an act of the [c]ourt beyond these limits is in excess of its juris-
diction.” Eudy v. Eudy, 288 N.C. 71, 75, 215 S.E.2d 782, 785 (1975). 
“Whether a trial court has subject[ ]matter jurisdiction is a question of 
law, reviewed de novo on appeal.” McKoy v. McKoy, 202 N.C. App. 509, 
511, 689 S.E.2d 590, 592 (2010) (italics added).

(1)  Time to File an Answer

[1] Section 50B-2 of the North Carolina General Statutes applies to the 
institution of civil actions, motions for emergency relief, temporary 
orders, and temporary custody in domestic violence cases. N.C. Gen. 
Stat. § 50B-2 (2013). Relevant to this appeal, subsections (a) and (c) pro-
vide as follows:

(a)  . . . Any action for a [DVPO] requires that a summons 
be issued and served. The summons issued pursuant to 
this Chapter shall require the defendant to answer within 
10 days of the date of service. . . .

. . .

(c)  Ex Parte Orders. —
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. . .

(5) Upon the issuance of an ex parte order under 
this subsection, a hearing shall be held within 
10 days from the date of issuance of the order 
or within seven days from the date of service of 
process on the other party, whichever occurs 
later. A continuance shall be limited to one 
extension of no more than 10 days unless all par-
ties consent or good cause is shown. . . .

. . .

(7) Upon the issuance of an ex parte order under 
this subsection, if the party is proceeding pro se, 
the Clerk shall set a date for hearing and issue 
a notice of hearing within the time periods pro-
vided in this subsection[] and shall effect ser-
vice of the summons, complaint, notice, order[,] 
and other papers through the appropriate law 
enforcement agency where the defendant is to 
be served. 

N.C. Gen. Stat. § 50B-2 (italics added). Here, Defendant was served with 
his summons on 12 February 2013. On appeal, Defendant contends that 
the trial court violated subsection (a) and, therefore, exceeded its juris-
diction because he was required to appear for the hearing on 18 February 
2013, depriving him of a full 10 days to file his answer. We disagree. 

“[T]he Rules of Civil Procedure apply to actions under Chapter 50B, 
except to the extent that a differing procedure is prescribed by statute.” 
Hensey v. Hennessy, 201 N.C. App. 56, 62, 685 S.E.2d 541, 546 (2009) 
(citation and internal quotation marks omitted). Relevant to this case, 
section 50B-2 sets forth specialized procedures to “deal with issuance 
of . . . ex parte DVPOs,” which are distinct from those for issuing tem-
porary restraining orders. Id. at 63, 685 S.E.2d at 546 (italics added). 
Instead, “[t]he procedures under [section] 50B-2 are intended to provide 
a method for trial court judges or magistrates to quickly provide protec-
tion from the risk of acts of domestic violence by means of a process 
which is readily accessible to pro se complainants.” Id. at 63, 685 S.E.2d 
at 546–47. Moreover, 

in construing statutes[,] courts normally adopt an interpre-
tation which will avoid absurd or bizarre consequences, 
the presumption being that the legislature acted in accor-
dance with reason and common sense and did not intend 
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untoward results. Accordingly, an unnecessary implica-
tion arising from one statutory section, inconsistent with 
the express terms of another on the same subject, yields 
to the expressed intent.

Romulus v. Romulus, 216 N.C. App. 28, 34, 715 S.E.2d 889, 893 (2011) 
(citation omitted). Similarly, the words in a statute “must be interpreted 
in context so as to render them harmonious with the intent and tenor of 
the entire statute and must be accorded the meaning which harmonizes 
with the other modifying provisions so as to give effect to the reason 
and purpose of the law.” Underwood v. Howland, 274 N.C. 473, 479, 164 
S.E.2d 2, 7 (1968). 

Defendant’s contention that he has the right to a period of 10 days in 
which to file his answer is inconsistent with subsection 50B-2(c), which 
explicitly pertains to “[e]x [p]arte [o]rders.” N.C. Gen. Stat. § 50B-2(c) 
(italics added). Subsection (c)(5) states unequivocally that a hearing on 
an ex parte DVPO must be held “within 10 days” of the issuance of the 
DVPO or “within seven days” of the date of service of process, which-
ever is later. N.C. Gen Stat. § 50B-2(c)(5). Subsection (c)(7) clarifies that, 
when the complaining party is proceeding pro se, the clerk must set a 
hearing date “within the time periods provided in this subsection.” N.C. 
Gen. Stat. § 50B-2(c)(7). Accordingly, if service of process occurs even 
one day after the issuance of an ex parte DVPO, the subsequent hearing 
must occur before the 10-day period of time within which Defendant 
might otherwise be allowed to answer. To interpret subsection (a) 
according to Defendant’s logic would strip subsections (c)(5) and (7) 
of any rational construction. We decline Defendant’s invitation to do so. 

As we noted in Hensey, the “fundamental nature and purpose of 
an ex parte DVPO” is that it must be “entered on relatively short notice 
in order to address a situation in which quick action is needed . . . to 
avert a threat of imminent harm.” 201 N.C. App. at 63, 685 S.E.2d at 547. 
Similarly, the hearing on the ex parte DVPO must be conducted quickly 
in order to ensure that the rights of both parties, the complainant and 
the respondent, are not infringed. Subsection (c) encapsulates this 
principle by ensuring that both parties are able to present their posi-
tions to the trial court in a timely manner. To the extent that subsection 
(a) might otherwise suggest that the defendant has a longer period of  
time in which to answer,2 subsection (c) supersedes it by mandating the  

2. We do not hold that subsection (a) gives a defendant in a section 50B case the 
absolute right to a full 10 days in which to file an answer. On the contrary, we conclude that 
the statute gives him no more than 10 days to answer.
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time limits for the court to conduct the hearing after the issuance of 
an ex parte DVPO. See N.C. Gen. Stat. § 50B-2. In the circumstance in 
which, as here, the hearing on the ex parte DVPO must be held before 
the expiration of 10 days after service of process on the defendant, the 
defendant is required to answer, if at all, within the period of time lead-
ing up to the hearing as prescribed by subsection (c)(5). 

Here, the ex parte DVPO was issued on 8 February 2013, and 
Defendant was served with a summons and notice of the hearing on 
12 February 2013. Pursuant to section 50B-2(c), the hearing was set to 
occur within seven days of the date of service of process and within 
10 days of the date of the issuance of the order, on 18 February 2013. 
Following service of process, Defendant had at least five days in which 
to submit a formal, written answer. At the hearing, Defendant had the 
opportunity to further respond to Plaintiff’s allegations. He was permit-
ted to appear and testify despite the fact that he had not filed an answer. 
This comports with section 50B-2. Accordingly, Defendant’s argument  
is overruled. 

(2)  The Purpose of the DVPO Hearing 

[2] Defendant also argues that the trial court exceeded its jurisdiction 
by holding a hearing on whether to issue a DVPO. Specifically, Defendant 
asserts that this hearing was not held in accordance with the notice he 
received, which stated that the purpose of the hearing was to determine 
whether the ex parte order should be continued. Citing case law which 
prohibits the court from entering a permanent injunction during a hear-
ing on a temporary restraining order (“TRO”), Defendant contends that 
the “express, unambiguous language” of the notice informed him that 
“the hearing is not to decide the claim on the merits; rather the hearing’s 
function is to determine whether the ex parte order should be continued 
in effect until a future hearing, when [the] plaintiff’s claims . . . would be 
decided.” (Certain italics added). We disagree. 

As discussed in Hensey, the procedures for ex parte DVPOs are dis-
tinct from the procedures for TROs. 201 N.C. App. at 63, 685 S.E.2d at 
546. Defendant’s attempt to liken this case to one involving a TRO or a 
permanent injunction is misplaced. The process of issuing an ex parte 
DVPO is completed once the trial court determines that the complainant, 
alone, has alleged sufficient facts to show a “danger of acts of domestic 
violence.” See id. at 65, 685 S.E.2d at 548. It is nonsensical to suggest 
that a hearing involving both parties could possibly be for the purpose of 
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continuing an ex parte DVPO. In accordance with the term “ex parte,”3 
such orders are not intended to be issued with input from both sides. 
Therefore, a hearing to determine whether to continue the trial court’s 
order, notice of which must be given to the opposing party, cannot be a 
hearing on whether to continue the ex parte DVPO. Instead, it must be 
a hearing to determine whether the trial court’s protective order should 
be continued beyond the temporary time frame of the ex parte DVPO. 

Defendant’s argument that the trial court lacked jurisdiction to enter 
the 18 February 2013 order and 20 February 2013 amended order is over-
ruled. The trial court did not exceed its jurisdiction in entering those 
orders. Accordingly, Defendant’s argument that the trial court erred in 
denying his Rule 60(b) motion to vacate the DVPO for lack of jurisdic-
tion is also overruled.4 

II.  The Trial Court’s Findings and Conclusions

[3] Alternatively, Defendant asserts that the trial court’s 18 February 
2013 DVPO and 20 February 2013 amended DVPO must be reversed 
because certain of the court’s findings of fact are not based on compe-
tent evidence and, without those findings, the trial court’s conclusions of 
law are improper. Again, we disagree. 

“The standard of review on appeal from a judgment entered after a 
non-jury trial is whether there is competent evidence to support the trial 
court’s findings of fact and whether the findings support the conclusions 
of law and ensuing judgment.” Cartin v. Harrison, 151 N.C. App. 697, 
699, 567 S.E.2d 174, 176 (citation and internal quotation marks omitted), 
disc. review denied, 356 N.C. 434, 572 S.E.2d 428 (2002). The trial court 
made the following relevant findings of fact in the challenged orders: 

3. On . . . Jan. 5, 2013, . . . [D]efendant

a. attempted to cause . . . bodily injury to . . . [the 
children;]

b. placed in fear of imminent serious bodily injury 
. . . a member of the plaintiff’s family[;]

3. “Ex parte” means “[d]one or made at the instance and for the benefit of one party 
only, and without notice to, or argument by, any person adversely interested; of or relat-
ing to court action taken by one party without notice to the other, usu[ally] for temporary 
or emergency relief[.]” Black’s Law Dictionary 657 (9th ed. 2009) (emphasis added).

4. Defendant’s argument that the trial court erred by denying his Rule 60(b) motion 
to vacate is based entirely on his argument that the trial court lacked jurisdiction to enter 
the 18 and 20 February 2013 orders.
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. . .

d. committed an act defined by [N.C. Gen. Stat. 
§] 14-[27.5A (sexual battery)] against the [children] 
by BECOMING EXTREMELY INTOXICATED WHILE 
CARING FOR THE CHILDREN AND ENGAGED IN 
INAPPROPRIATE CONTACT, CHILDREN DISCLOSED 
PRIOR INCIDENTS OF PHYSICAL AND VERBAL ABUSE 
INCLUDING HITTING W/A BELT AND THREATENING 
TO KNOCK THEIR TEETH DOWN THEIR THROAT. 
ALSO, [DEFENDANT] INAPPROPRIATELY SQUEEZED 
BUTTOCKS OF MINOR DAUGHTER. CONDUCT HAS 
RESULTED IN EMOTIONAL HARM TO CHILDREN 
RESULTING IN THREATS OF SELF[-]HARM.

Based upon those findings, the court concluded that:

2. . . . [D]efendant has committed acts of domestic vio-
lence against the minor child(ren) residing with or in the 
custody of . . . [P]laintiff.

3. There is a danger of serious and immediate injury to 
the minor child(ren). . . .

Defendant argues that findings 3(a), 3(b), and 3(d) are not sup-
ported by the evidence because they are based on statements made by 
the children to Plaintiff and the children’s psychiatrist in the context 
of an ongoing DSS investigation. For support, Defendant cites Burress  
v. Burress, where we stated that the “results” of a DSS investigation 
might be relevant to the issue of domestic violence, but the mere exis-
tence of the investigation is not. 195 N.C. App. 447, 450, 672 S.E.2d 732, 
734 (2009). Defendant contends that, as in Burress, the evidence con-
cerning the children’s allegations is irrelevant because it stems from 
“reports of abuse,” not the “results” of a DSS investigation. Defendant 
also asserts that Plaintiff’s testimony is not competent because it did not 
reference specific dates of the acts at issue. We are unpersuaded. 

Plaintiff offered the following pertinent testimony at trial: 

[PLAINTIFF]:  [Eliza] went to her . . . psychiatrist appoint-
ment and told of drunken episodes that happened in the 
house in which there were seven children in the house; 
two of which were my children. 

And . . . [Defendant] and a friend offered my daughter alco-
hol. She did not drink it, but it ended up with the one man 
passed out on the floor; my ex-husband in a drunken stupor. 
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[My daughter] asked him, “What do I look like to you?” 
And he said, “You look like [a] n i-g-g-e-r.” And then spilled 
alcohol on the floor; made [Eliza] clean it up: “Clean this 
s-h-i-t up.” . . .

. . .

[My daughters] have actually exhibited self-harm such 
as cutting themselves because . . . the discipline of 
[Defendant] is so strict and strong that when he disci-
plines them, they express wanting to kill themselves and 
cutting themselves. 

. . . 

JUDGE . . . :  All right. So this incident that you spoke of 
when they were — when he was intoxicated —

[PLAINTIFF]:  Yes, sir. 

JUDGE . . . :   — and had another man in the house, when 
was this? 

[PLAINTIFF]:  It was January 5th. But there’s been ongo-
ing over-the-top abuse: spankings with belts, one much — 
the younger child was made to stand there and — in front 
— he had all three children sit down on the couch[] and 
said, “This is what happens when you forget your agenda 
at school.” And spanked her with a belt in front of all three 
children. 

He curses at . . . them. He yells at them. He screams at 
them. . . .

JUDGE . . . :   All right. Now, as I understand it, there were 
more allegations than what you’ve just told me in your —

[PLAINTIFF]:   Yes, sir. Yes, sir. There is the spooning 
incident that happened with [Eliza]. [Defendant] spooned 
with her in his underwear. . . .

JUDGE . . . :   When was that? 

[PLAINTIFF]:   [Eliza] said that he does it very often. I 
don’t have a date.   

JUDGE . . . :  And then was there some — you’ve also 
alleged some inappropriate contact? 
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[PLAINTIFF]:  Yes. He slaps her on the bottom and 
squeezes her bottom, which I feel, obviously, very inap-
propriate for a 14[ ]year[ ]old or even 11[-]year[-]old girls. 

JUDGE . . . :  All right. And you said there were threats 
of violence or extensive violence? Was it — physical 
violence? 

[PLAINTIFF]:  Yes. [Defendant] threatens, “If — if you tell 
what happens in my home — if you tell family business 
or tell daddy/daughter secrets,” he said in the past, “I will 
knock your teeth down your throat.” 

JUDGE . . . :  And what’s the most recent time that that  
has happened? 

[PLAINTIFF]:  I don’t know. I know that it happens quite 
often. My youngest actually has told myself and the DSS 
worker that when she — every time she sees a belt, she 
has flashbacks, and she gets afraid. 

She says she has nightmares every night and headaches 
quite often, and she’s very [emotionally] scarred. 

. . .

[Regarding the intoxication incident, Eliza] was very 
afraid, and she asked the friend, “Do I need to call an 
ambulance for you? What do I need to do?” ‘Cause he was 
laying on the floor, talking out of his mind. [Defendant] 
started speaking Spanish. He doesn’t speak Spanish. This 
is according to my daughter.

And so, [Eliza] had to be responsible, while these men 
were intoxicated, for all [seven] children [who were in the 
house at the time].

. . .

. . . May I say something else? 

JUDGE . . . :  Sure.

[PLAINTIFF]:  Okay. After [Eliza] told the psychiatrist 
about the incident, she said — and she knew that she 
was going to make the DSS report. She said, “Do I have to 
go back to Dad’s?” She said, “Cause if I do, he’s going to  
hurt me.” 
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Several times she has busted out into tears because of fear 
of her father. 

Testifying for himself, Defendant admitted becoming intoxicated, get-
ting sick, and throwing up while supervising the children on January 5th, 
but asserted that he still “kn[ew] what was going on around the house[.]” 
Defendant also admitted to cursing in front of the children, yelling at 
them, and, approximately four years before the hearing, spanking one of 
the children with a belt until she began to make retching sounds. 

Defendant’s admissions and Plaintiff’s testimony constitute compe-
tent evidence to justify the trial court’s findings of fact. Plaintiff testi-
fied to multiple circumstances in which Defendant vigorously spanked 
the children, and Defendant admitted to hitting one daughter until she 
made retching sounds. Plaintiff testified that Defendant threatened the 
children, spooned with them, and squeezed their buttocks. According to 
Plaintiff, this distressed the children, causing them to exhibit self-harm 
and express an interest in suicide. Plaintiff testified that Anna has night-
mares every night, headaches on a regular basis, and is now emotionally 
scarred. Plaintiff also testified to an incident in which Defendant became 
intoxicated, which Defendant admitted. On that occasion, according to 
Plaintiff, Defendant was unable to stand or supervise the children and 
began babbling in Spanish. 

It does not matter that certain of these allegations were also made 
in the context of DSS’s investigation. In Burress, we found irrelevant the 
plaintiff’s testimony that “[DSS] was investigating allegations of sexual 
abuse against the plaintiff’s minor children by [the] defendant” because 
the mere existence of a DSS investigation does not mean that domestic 
violence has occurred. Id. at 450, 672 S.E.2d at 734. As no evidence was 
presented in that case regarding what was revealed by the investigation, 
however, we did not have the opportunity to address whether statements 
made in the context of a DSS investigation would also be irrelevant. See 
id. We hold that they are not. To hold otherwise would create a conflict 
of interest in which the plaintiff in a domestic violence case is incentiv-
ized to decline sharing information with DSS for fear of having her testi-
mony stricken at a subsequent DVPO hearing. We decline to reach such 
a result here. Plaintiff testified to statements made to her by her chil-
dren about what they experienced with Defendant.5 In addition, Plaintiff 

5. Defendant does not argue that Plaintiff’s testimony about statements her daugh-
ters made directly to her is incompetent as inadmissible hearsay. In addition, Defendant 
did not make any objection on those grounds at the hearing. Therefore, any such objec-
tion is waived, and Plaintiff’s testimony is not incompetent in that respect. See In re Ivey, 
156 N.C. App. 398, 403, 576 S.E.2d 386, 390 (2003) (holding that the respondent-parents 
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described her personal observations of the adverse effects Defendant’s 
actions have had on her daughters’ behavior and emotional health. The 
fact that some of the children’s statements were also made to DSS does 
not render the rest of Plaintiff’s testimony irrelevant and incompetent. 
Accordingly, Defendant’s argument is overruled. 

[4] Moreover, Plaintiff’s inability to provide specific dates with regard 
to certain of the incidents, which were largely described to her by her 
children, is not fatal. See State v. Wood, 311 N.C. 739, 742, 319 S.E.2d 247, 
249 (1984) (“We have stated repeatedly that in the interests of justice and 
recognizing that young children cannot be expected to be exact regard-
ing times and dates, a child’s uncertainty as to time or date upon which 
the offense charged was committed goes to the weight rather than the 
admissibility of the evidence.”). Therefore, we hold that the trial court’s 
findings of fact in the 18 February 2013 and 20 February 2013 orders are 
based on competent evidence and, in turn, fully support its conclusions 
of law. Accordingly, Defendant’s alternative argument is overruled. The 
orders appealed from are

AFFIRMED.

Judges STEELMAN and DAVIS concur.

waived their argument that certain testimony constituted inadmissible hearsay because 
they failed to object to the testimony at the permanency planning hearing); see also In re 
F.G.J., 200 N.C. App. 681, 693, 684 S.E.2d 745, 753 (2009) (commenting that “no objection 
on hearsay grounds was made by either parent [at the termination of parental rights hear-
ing]. Therefore, any objection has been waived, and the testimony must be considered 
competent evidence.”) (citation omitted); N.C.R. App. P. 10(a)(1).
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JACKSON KAHIHU, Plaintiff

v.
RAYMOND BRUNSON, defendant

No. COA13-1121

Filed 3 June 2014

1. Process and Service—summons never received—directed 
verdict

The trial court did not err by granting defendant Integon’s 
motion for directed verdict where plaintiff presented evidence that 
Integon had been served with a copy of the summons and amended 
complaint, but the trial court necessarily concluded that the affida-
vit of an employee of the registered agent of Integon rebutted the 
presumption of valid service by showing that Integon never received 
a copy of the summons. 

2. Insurance—uninsured motorist—insurer a separate party—
service required

The trial court did not err in an action arising from a car acci-
dent in its determination that defendant Integon was required to be 
served with a copy of the complaint and summons to be made a 
party to the action. N.C.G.S. § 20-279.21(b)(3)a establishes that the 
insurer is a separate party to the action between the insured plaintiff 
and an uninsured motorist. 

Appeal by plaintiff from order entered 12 March 2013 by Judge 
Nancy E. Gordon in Durham County District Court. Heard in the Court 
of Appeals 5 February 2014.

The Law Offices of Andrew J. Kisala, PLLC, by Andrew J. Kisala, 
for plaintiff-appellant.

Law Offices of Robert E. Ruegger, by Robert E. Ruegger, for defen-
dant Integon National Insurance Company, defendant-appellee.

McCULLOUGH, Judge.

Plaintiff Jackson Kahihu challenges an order granting defendant 
Integon National Insurance Company’s motion for directed verdict. For 
the reasons stated herein, we affirm the order of the trial court.
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I.  Background

On 23 September 2011 Plaintiff Jackson Kahihu filed a complaint 
against defendant Raymond Brunson. Plaintiff alleged the following: On 
22 April 2011, plaintiff and defendant Brunson were involved in a car 
accident in Durham, North Carolina. Plaintiff was driving west in the 
right lane on Holloway Street near U.S. 70 when defendant Brunson was 
driving west in the left lane on the same street. As defendant Brunson 
was approaching the PVA turnoff to 2101 Holloway Street, he “immedi-
ately and without warning swerved across the right lane and suddenly 
applied his brakes which caused him to rapidly decelerate in front of 
Plaintiff’s vehicle, leaving Plaintiff unable to stop before colliding  
with Defendant [Brunson].” “The sudden swerving and braking action 
by Defendant [Brunson] left Plaintiff unable to stop before colliding into 
the back of Defendant [Brunson]’s vehicle.” Plaintiff alleged that due 
to defendant Brunson’s negligence, plaintiff had suffered damage to his 
property, physical injuries, and other expenses.

The civil summons, issued on 23 September 2011, was returned to 
plaintiff on 2 November 2011, stating that defendant Brunson was not 
served. The civil summons included the following notation: “No contact 
mult. attempts + note.”

On 8 November 2011, plaintiff filed a “Motion for Entry of Default” 
for entry of default and default judgment against defendant Brunson for 
failure to plead. On the same day, plaintiff’s counsel filed an “Affidavit 
of Service by Certified Mail.” Plaintiff’s counsel testified that upon fil-
ing the complaint on 23 September 2011, he mailed a file-stamped Civil 
Summons and Complaint to defendant Brunson via United States postal 
service certified mail, addressed to defendant, return receipt requested. 
Plaintiff’s counsel testified that on 24 September 2011, the summons and 
complaint were delivered to defendant Brunson’s place of residence  
and “signed for by a person presumably of suitable age and discretion 
who is an agent for Defendant.” On 8 November 2011, the trial court entered 
an “Entry of Default” against defendant Brunson for failure to plead.

On 10 February 2012, plaintiff filed an amended complaint. That 
same day, plaintiff filed a “Motion to Set Aside Entry of Default” as to 
defendant Brunson. Plaintiff argued in the motion that “[a]ll responsible 
parties were not known to Plaintiff on the date of his Motion for Entry 
of Default through no fault of his own, and could not have been discov-
ered through due diligence.” Based on the foregoing, plaintiff asserted 
that he failed to correctly serve all responsible parties pursuant to Rule 
4 of the North Carolina Rules of Civil Procedure and wished to amend 
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his complaint. On 10 February 2012, the trial court entered an “Order 
Setting Aside Entry of Default” as to defendant Brunson.

On 23 March 2012, plaintiff filed a “Motion for Entry of Default” 
against defendant Brunson. Thereafter, the trial court filed an “Entry of 
Default” against defendant Brunson.

Also on 23 March 2012, plaintiff’s counsel filed an “Affidavit of 
Service by Certified Mail,” amended 26 March 2012, alleging that on 24 
September 2011, a summons and complaint was delivered to defendant 
Brunson’s place of residence and signed by a person presumably of 
suitable age and discretion who is agent for defendant Brunson. The 
affidavit also stated that after learning that this case would proceed as 
an uninsured motorists claim, plaintiff’s counsel mailed a file-stamped 
Civil Summons and Complaint on 16 February 2012 to plaintiff’s insur-
ance company and provider of his uninsured motorists policy, GMAC 
Insurance Management Corporation (“GMAC”) or previously named 
Integon National Insurance Company. The summons and complaint 
were sent via United States postal service certified mail, addressed 
to GMAC’s registered agent on file with the North Carolina Secretary 
of State, return receipt requested. Plaintiff’s counsel testified that on  
17 February 2012, the summons and complaint were delivered to GMAC’s 
registered agent and signed for by a person presumably of suitable age 
and discretion who is an agent for GMAC.

On 28 March 2012, Integon National Insurance Company (“defen-
dant Integon”) filed an Answer. Defendant Integon moved to dismiss 
plaintiff’s action for lack of jurisdiction over the person, insufficiency of 
process, and insufficiency of service of process. Defendant Integon also 
moved to dismiss plaintiff’s action for lack of jurisdiction over defen-
dant Brunson, insufficiency of process over defendant Brunson, and 
insufficiency of service of process over defendant Brunson.

On 7 May 2012, plaintiff filed a motion for default judgment against 
defendant Brunson and defendant Integon. Plaintiff argued that the 
final day for defendant Brunson to timely file an answer to plaintiff’s 
10 February 2012 amended complaint was 16 March 2012. Plaintiff also 
asserted that defendant Integon’s final day to timely file an answer was 
22 March 2012.

On 14 May 2012, the trial court entered an order finding the following:

2. [Defendant Brunson and defendant Integon] have 
been legally served with process.



 IN THE COURT OF APPEALS 145

KAHIHU v. BRUNSON

[234 N.C. App. 142 (2014)]

3. [Defendant Brunson and defendant Integon] have 
failed to timely answer in a manner allowed by the 
North Carolina Rules of Civil Procedure, and are 
adjudged to be in default.

4. Plaintiff maintained a policy of uninsured motorists 
coverage with Defendant INTEGON.

Accordingly, plaintiff’s motion for default judgment was granted and 
default judgment was entered against defendant Brunson and defen-
dant Integon.

On 13 June 2012, defendant Integon filed a “Motion to Set Aside 
Default Judgment” pursuant to Rules 60(b)(1), (3), and (6) of the North 
Carolina Rules of Civil Procedure. Defendant Integon argued that 
plaintiff erroneously proceeded with a motion for default judgment on  
14 May 2012 against defendant Integon, without first obtaining an entry 
of default against defendant Integon. Defendant Integon asserted that 
no entry of default could have been entered against defendant Integon 
because the trial court lacked “authority to enter an Entry of Default 
against a party after that party has filed its Answer.”

Following a hearing held on 16 July 2012 on defendant Integon’s 
motion to set aside the default judgment, the trial court entered an 
“Order Setting Aside Default Judgment Against Unnamed Defendant” 
on 20 July 2012. The trial court concluded, inter alia, that defendant 
Brunson and defendant Integon are two separate entities and that an 
entry of default against defendant Brunson is not binding as an entry of 
default against defendant Integon. Thus, the trial court granted defen-
dant Integon’s motion to set aside default judgment pursuant to Rule 
60(b)(6)1.

On 30 October 2012, plaintiff filed a motion for summary judg-
ment against defendant Brunson. On 20 November 2012, the trial court 
entered an order granting plaintiff partial summary judgment against 
defendant Brunson as to the property damages specifically pled in plain-
tiff’s amended complaint.

The case came on for trial at the 12 March 2013 session of Durham 
County District Court. At the close of plaintiff’s evidence, defendant 
Integon moved for a directed verdict.

1. N.C. Gen. Stat. § 1A-1, Rule 60(b)(6) (2013) provides that “[o]n motion and upon 
such terms as are just, the court may relieve a party or his legal representative from a final 
judgment, order, or proceeding for the following reasons: . . . (6) Any other reason justify-
ing relief from the operation of the judgment.”
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On 12 March 2013, the trial court entered an order, finding that no 
summons was ever served on defendant Integon. Furthermore, the trial 
court found that defendant Integon preserved its challenge to jurisdic-
tion in its answer and did not stipulate in the pre-trial order that the trial 
court had jurisdiction in this action. Thus, defendant Integon’s motion 
for directed verdict was allowed for failure to serve a civil summons 
and complaint as required by Rule 4 of the North Carolina Rules of Civil 
Procedure and N.C. Gen. Stat. § 20-279.21(b)(3)(a).

The case continued as a bench trial and judgment was entered on 19 
March 2013 entitling plaintiff to recover for personal injury from defen-
dant Brunson. On 21 March 2013, plaintiff filed a “Motion to Alter or 
Amend Judgment or New Trial Pursuant to Rules 59 & 60” which the trial 
court denied on 6 June 2013.

Plaintiff appeals the 12 March 2013 granting directed verdict in favor 
of defendant Integon.

II.  Standard of Review

“The standard of review of directed verdict is whether the evidence, 
taken in the light most favorable to the non-moving party, is sufficient 
as a matter of law to be submitted to the jury.” Scarborough v. Dillard’s, 
Inc., 363 N.C. 715, 720, 693 S.E.2d 640, 643 (2009) (citation omitted). “If 
there is more than a scintilla of evidence supporting each element of the 
nonmovant’s case, the motion for directed verdict should be denied.” 
Whisnant v. Herrera, 166 N.C. App. 719, 722, 603 S.E.2d 847, 850 (2004) 
(citation omitted).

III.  Discussion

Plaintiff argues that the trial court erred (A) in granting defendant 
Integon’s motion for directed verdict based on the finding that defendant 
Integon was not served with a summons and (B) by determining that 
defendant Integon needed to be served with a copy of the complaint and 
summons to be made a party to the action.

A.  Directed Verdict

[1] First, plaintiff argues that the trial court erred by granting defendant 
Integon’s motion for directed verdict where plaintiff presented evidence 
that defendant Integon had been served with a copy of the summons 
and amended complaint. Plaintiff relies on the 26 March 2012 “Amended 
Affidavit of Service by Certified Mail” filed by plaintiff’s attorney. He 
argues that this affidavit created a presumption of service which defen-
dant Integon failed to rebut.
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We note that section 20-279.21(b)(3) of the North Carolina  
General Statutes

unequivocally requires that the [uninsured motorist] car-
rier be served with a copy of the summons and complaint 
in order to be bound by a judgment against the uninsured 
motorist. Subsection (b)(3) further directs that upon ser-
vice of process, the [uninsured motorist] carrier shall 
become a party to the suit and shall have the time allowed 
by statute to file responsible pleadings.

Liberty Mutual Insurance Co. v. Pennington, 356 N.C. 571, 576, 573 
S.E.2d 118, 122 (2002) (emphasis added); see also Darroch v. Lea, 150 
N.C. App. 156, 160, 563 S.E.2d 219, 222 (2002).

The filing of an affidavit of service that complies with the require-
ments set out in section 1-75.10 of the North Carolina General Statutes 
creates a rebuttable presumption of valid service. See Goins v. Puleo, 
350 N.C. 277, 280-81, 512 S.E.2d 748, 750-51 (1999). N.C. Gen. Stat. 
§ 1-75.10 provides:

(a) Where the defendant appears in the action and chal-
lenges the service of the summons upon him, proof of 
the service of process shall be as follows:

 . . . . 

(4) Service by Registered or Certified Mail. – In the 
case of service by registered or certified mail, by 
affidavit of the serving party averring:

a. That a copy of the summons and complaint 
was deposited in the post office for mailing 
by registered or certified mail, return receipt 
requested;

b. That it was in fact received as evidenced by 
the attached registry receipt or other evi-
dence satisfactory to the court of delivery to 
the addressee; and 

c. That the genuine receipt or other evidence of 
delivery is attached.

N.C. Gen. Stat. § 1-75.10(a)(4) (2013).

Here, plaintiff’s attorney filed an “Affidavit of Service by Certified 
Mail.” Plaintiff’s affidavit of service stated that on 16 February 2012, 
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plaintiff’s attorney mailed a file-stamped summons and amended com-
plaint to defendant Integon via certified mail, return receipt requested. 
This affidavit complied with the requirements set out in N.C. Gen. Stat.  
§ 1-75.10, thereby creating a rebuttable presumption of valid service.

Defendant Integon argues that the trial court necessarily concluded 
that the affidavit of Andrew Gachaiya, an employee of Corporation 
Service Company (“CSC”) who is the registered agent of defendant 
Integon, rebutted the presumption of valid service. We agree.

Gachaiya’s affidavit stated that CSC documents and maintains 
records of “all documents served upon it on behalf of the companies for 
which it is registered agent.” Gachaiya stated that he had reviewed its 
records to identify all documents plaintiff had served on it as defendant 
Integon’s registered agent. According to Gachaiya, on 17 February 2012, 
“CSC’s North Carolina office received via certified mail an Amended 
Complaint addressed to Corporation Service Company in the matter 
of Jackson Kahihu vs. Raymond Brunson Case Number 11CVD05031 
in the Durham County District Court[.]” Gachaiya’s affidavit made no 
mention of receiving a copy of the summons. In addition, CSC received 
an affidavit of service and an amended affidavit of service on 26 March 
2012 and 28 March 2012, respectively. Furthermore, Gachaiya’s affidavit 
stated that “prior to March 27, 2012, CSC did not notify or communi-
cate in any manner the existence of the [matter of Kahihu v. Brunson 
Case Number 11 CVD 05031 in Durham County District Court] to GMAC 
Insurance Management Corporation.”

Based on the foregoing, we hold that Gachaiya’s affidavit rebutted 
the presumption of service by showing that defendant Integon never 
received a copy of the summons on 17 February 2012 and the trial 
court could properly find that defendant Integon was not served with 
a copy of the summons as required by N.C. Gen. Stat. § 20-279.21(b)
(3). Accordingly, the trial court was without jurisdiction over defen-
dant Integon and did not err in granting defendant Integon’s motion for 
directed verdict.

B.  Insurer as a Separate Party

[2] In his last argument, plaintiff contends that the trial court erred in 
its determination that defendant Integon was required to be served with 
a copy of the complaint and summons to be made a party to his action. 
We disagree.
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Section 20-279.21(b)(3)a (2013) of the North Carolina General 
Statutes provides that all liability insurance policies are subject to  
the following:

A provision that the insurer shall be bound by a final judg-
ment taken by the insured against an uninsured motor-
ist if the insurer has been served with copy of summons, 
complaint or other process in the action against the 
uninsured motorist by registered or certified mail, return 
receipt requested, or in any manner provided by law; 
provided however, that the determination of whether a 
motorist is uninsured may be decided only by an action 
against the insurer alone. The insurer, upon being served 
as herein provided, shall be a party to the action between 
the insured and the uninsured motorist though not named  
in the caption of the pleadings and may defend the suit in 
the name of the uninsured motorist or in its own name. 
The insurer, upon being served with copy of summons, 
complaint or other pleading, shall have the time allowed 
by statute in which to answer, demur or otherwise plead 
(whether the pleading is verified or not) to the summons, 
complaint or other process served upon it. The consent of 
the insurer shall not be required for the initiation of suit 
by the insured against the uninsured motorist: Provided, 
however, no action shall be initiated by the insured until 
60 days following the posting of notice to the insurer at 
the address shown on the policy or after personal deliv-
ery of the notice to the insurer or its agent setting forth 
the belief of the insured that the prospective defendant or 
defendants are uninsured motorists.

N.C. Gen. Stat. § 20-279.21(b)(3)a establishes that the insurer is a 
separate party to the action between the insured plaintiff and an unin-
sured motorist. Grimsley v. Nelson, 342 N.C. 542, 546, 467 S.E.2d 92, 95 
(1996). It is well established that “[N.C. Gen. Stat.] § 20-279.21(b)(3)a 
unambiguously provides that an uninsured motorist carrier may defend 
in the name of the uninsured motorist or in its own name, evincing a 
legislative recognition that the uninsured motorist and the insurer pro-
viding uninsured motorist coverage are separate parties with indepen-
dent interests.” Reese v. Barbee, 129 N.C. App. 823, 826, 501 S.E.2d 698, 
700 (1998) (citation omitted). Therefore, “in order for the insurer to be 
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bound by a judgment against the uninsured motorist, service of process 
must be obtained upon the insurer.” Id. Based on the foregoing reasons, 
we must reject plaintiff’s arguments.

IV.  Conclusion

Where the trial court did not err in granting defendant Integon’s 
motion for directed verdict, we affirm the order of the trial court.

Affirmed.

Judges HUNTER, Robert C., and GEER concur.

MICHELE LaFRAGE PETER and CARL PETER, Plaintiffs

v.
JOHN VULLO, M.D., SOUTHEAST ANESTHESIOLOGY CONSULTANTS, PLLC 

f/k/a SOUTHEAST ANESTHESIOLOGY CONSULTANTS, P.A., AMERICAN 
ANESTHESIOLOGY OF THE SOUTHEAST, PLLC, THE CHARLOTTE-MECKLENBURG 
HOSPITAL AUTHORITY d/b/a CAROLINAS HEALTHCARE SYSTEM d/b/a CAROLINAS 

MEDICAL CENTER, and MERCY HOSPITAL, INC., defendants

No. COA13-1050

Filed 3 June 2014

1. Medical Malpractice—expert testimony—affidavit—standard 
of care

The trial court erred in a medical malpractice case by granting 
summary judgment in favor of defendant doctors. Plaintiffs fore-
casted sufficient evidence to satisfy the requirements of N.C.G.S. 
§ 90-21.12(a). Further, the trial court erred by applying the holding 
in Wachovia Mortgage Co., 30 N.C. App. 1, to a doctor’s affidavit 
regarding the applicable standard of care. The case was remanded 
to the trial court for further proceedings.

2. Agency—respondeat superior—hospital—anesthesiologists 
—independent contractors—apparent agency

The trial court did not err in a medical malpractice case by 
granting summary judgment in favor of hospital defendants on the 
claim that they were liable under the doctrine of respondeat supe-
rior. Plaintiff patient was provided meaningful notice from hospital 
defendants that the anesthesiologists may be independent contrac-
tors. Thus, plaintiffs’ apparent agency arguments also failed.
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3. Medical Malpractice—loss of consortium—summary judg-
ment improperly granted

The trial court erred in a medical malpractice case by granting 
summary judgment in favor of defendants on plaintiff husband’s loss 
of consortium claim. Because summary judgment was erroneously 
entered as to plaintiffs’ claims of negligence, the loss of consortium 
claim, which was derivative of the negligence claim, should have 
survived a motion for summary judgment.

Appeal by plaintiffs from order entered 12 April 2013 by Judge 
Richard D. Boner in Mecklenburg County Superior Court. Heard in the 
Court of Appeals 5 February 2014.

Van Laningham Duncan PLLC, by Stephen M. Russell, Jr., for 
plaintiff-appellants.

Parker Poe Adams & Bernstein, LLP, by John H. Beyer, Jami J. 
Farris, and John D. Branson, for defendants John F. Vullo, M.D., 
Southeast Anesthesiology Consultants, PLLC, f/k/a Southeast 
Anesthesiology Consultants, P.A., and American Anesthesiology of 
the Southeast, PLLC.

Lincoln Derr PLLC, by Tricia M. Derr, for defendants The Charlotte-
Mecklenburg Hospital Authority d/b/a/ Carolinas Healthcare 
System d/b/a Carolinas Medical Center and Mercy Hospital, Inc.

McCULLOUGH, Judge.

Plaintiffs Michele LaFrage Peter and Carl Peter appeal from an 
order granting summary judgment in favor of defendants John Vullo, 
M.D., Southeast Anesthesiology Consultants, PLLC f/k/a Southeast 
Anesthesiology Consultants, P.A., American Anesthesiology of the 
Southeast, PLLC, The Charlotte-Mecklenburg Hospital Authority d/b/a 
Carolinas Healthcare System d/b/a Carolinas Medical Center, and Mercy 
Hospital, Inc. Based on the reasons stated herein, we reverse in part and 
affirm in part.

I.  Background

Plaintiffs Michele LaFrage Peter (“Ms. Peter”) and Carl Peter (“Dr. 
Peter”) are married. On 13 July 2012, plaintiffs filed an amended com-
plaint against defendants John F. Vullo, M.D., Southeast Anesthesiology 
Consultants, PLLC f/k/a Southeast Anesthesiology Consultants, P.A., 
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American Anesthesiology of the Southeast, PLLC, (collectively “the doc-
tor defendants”), The Charlotte-Mecklenburg Hospital Authority d/b/a 
Carolinas Healthcare System d/b/a Carolinas Medical Center (“CMC”), 
and Mercy Hospital, Inc. (“CMC Mercy”) (collectively “the hospital 
defendants”). Plaintiffs’ claims included professional negligence, loss of 
consortium by Dr. Peter, and respondeat superior liability.

Plaintiffs’ complaint alleged the following: In February 2010, Ms. 
Peter suffered a severe sprain of her right ankle. In June 2010, after sev-
eral months of physical therapy and two MRIs, Ms. Peter was referred 
to Dr. Robert Anderson, a foot and ankle specialist with OrthoCarolina 
in Charlotte, North Carolina. Dr. Anderson recommended surgical inter-
vention and scheduled for it to take place on 22 December 2010 at CMC/
CMC Mercy. On 22 December 2010, Ms. Peter underwent surgery at  
CMC/CMC Mercy. Plaintiffs alleged that defendants induced regional 
anesthesia in preparation for Ms. Peter’s right ankle arthroscopic surgery. 
“Ms. Peter was given fentanyl and versed for sedation and remained in 
‘conscious sedation’ throughout the procedure.” Dr. Vullo, an employee 
of Southeast Anesthesiology Consultants, PLLC, f/k/a Southeast 
Anesthesiology Consultants, P.A. and/or American Anesthesiology of the 
Southeast, PLLC, was to administer a popliteal nerve block and a saphe-
nous nerve block into an area behind Ms. Peter’s right knee.

Plaintiffs alleged that at some point during the procedure, an 
unknown female attendant entered the room to assist Dr. Vullo as he 
was “having problems locating a nerve” to administer the appropriate 
blocks. Plaintiffs assert that defendants failed to properly administer the 
nerve blocks and improperly administered repeated needle insertions, 
resulting in nerve damage. Ms. Peter stated that immediately following 
the injections, she experienced extreme pain and numbness in her right 
leg from which she still suffers. The pain and numbness has resulted in 
her inability to work and conduct day-to-day activities.

The hospital defendants and the doctor defendants filed motions 
for summary judgment on 25 February 2013 pursuant to Rule 56 of the 
North Carolina Rules of Civil Procedure. The doctor defendants argued 
that plaintiffs’ complaint was a medical malpractice action as defined 
by N.C. Gen. Stat. § 90-21.11. The doctor defendants contended that on 
10 October 2012, a “Revised Consent Discovery Scheduling Order” was 
entered. This order set forth a schedule for the designation of expert 
witnesses and the completion of discovery prior to trial. Pursuant to 
this order, plaintiffs identified two retained medical expert witnesses 
that were to testify at trial: Dr. Steven Fiamengo, anesthesiologist of 
Newberry, South Carolina, and Dr. Robert Friedman, neurologist of Palm 
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Beach, Florida. Both doctors were deposed and the doctor defendants 
argued that plaintiffs “failed to designate a qualified expert witness to 
offer an opinion that Dr. Vullo deviated from the applicable standard of 
care.” Furthermore, the doctor defendants argued that plaintiffs could 
not establish a prima facie case of medical malpractice.

On 5 April 2013, plaintiffs filed an affidavit of Dr. Fiamengo in 
response to defendants’ motions for summary judgment. On 8 April 
2013, doctor defendants filed a motion to strike Dr. Fiamengo’s affidavit.

Following a hearing held at the 9 April 2013 term of Mecklenburg 
County Superior Court, the trial court entered an order granting defen-
dants’ motions for summary judgment and dismissing plaintiffs’ claims 
with prejudice on 12 April 2013. The trial court also held the following:

The Court declines to strike Dr. Fiamengo’s Affidavit in 
its entirety, but is aware of and has applied the law as set 
forth in Wachovia Mortgage Co. v. Autry-Barker-Spurrier 
Real Estate, Inc., 39 N.C. App. 1, 249 SE2d 727 (1978) 
(holding that a party opposing a motion for summary judg-
ment cannot create an issue of fact by filing an affidavit 
contradicting the prior sworn testimony of a witness).

From this 12 April 2013 summary judgment order, plaintiffs appeal.

II.  Standard of Review

“Our standard of review of an appeal from summary judgment is 
de novo; such judgment is appropriate only when the record shows 
that there is no genuine issue as to any material fact and that any 
party is entitled to a judgment as a matter of law.” In re Will of Jones, 
362 N.C. 569, 573, 669 S.E.2d 572, 576 (2008) (citation and quotation  
marks omitted).

The moving party bears the burden of establishing the lack 
of a triable issue of fact. If the movant meets its burden, 
the nonmovant is then required to produce a forecast of 
evidence demonstrating that the [nonmoving party] will 
be able to make out at least a prima facie case at trial. 
Furthermore, the evidence presented by the parties must 
be viewed in the light most favorable to the non-movant.

Thompson v. First Citizens Bank & Trust Co., 151 N.C. App. 704, 
706, 567 S.E.2d 184, 187 (2002) (internal citations and quotation  
marks omitted).
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III.  Discussion

On appeal, plaintiffs argue that the trial court erred (A) by granting 
summary judgment in favor of the doctor defendants; (B) in its consid-
eration of Dr. Fiamengo’s affidavit; (C) by granting summary judgment 
in favor of the hospital defendants; and (D) by granting summary judg-
ment as to the loss of consortium claim. Because issues (A) and (B) are 
closely related, we will address them together.

A.  Summary Judgment in favor of the Doctor Defendants

and

B.  Affidavit of Dr. Fiamengo

[1] Plaintiffs argue that that trial court erred by granting summary judg-
ment in favor of the doctor defendants where plaintiffs forecast suffi-
cient evidence to satisfy the requirements of a medical malpractice claim 
pursuant to section 90-21.12(a) of the North Carolina General Statutes. 
Plaintiffs also argue that the trial court erred in its consideration of  
Dr. Fiamengo’s affidavit. We agree.

N.C. Gen. Stat. § 90-21.12(a) provides as follows:

in any medical malpractice action as defined in G.S. 
90-21.11(2)(a), the defendant health care provider shall 
not be liable for the payment of damages unless the trier 
of fact finds by the greater weight of the evidence that 
the care of such health care provider was not in accor-
dance with the standards of practice among members of 
the same health care profession with similar training and 
experience situated in the same or similar communities 
under the same or similar circumstances at the time of the 
alleged act giving rise to the cause of action[.]

N.C. Gen. Stat. § 90-21.12(a) (2013) (emphasis added). “In order to main-
tain an action for medical malpractice, a plaintiff must offer evidence 
to establish (1) the applicable standard of care; (2) breach of that stan-
dard; (3) proximate causation; and (4) damages.” Robinson v. Duke 
Univ. Health Systems, __ N.C. App. __, __, 747 S.E.2d 321, 334 (2013)  
(citation omitted).

It is well established that 

[b]ecause questions regarding the standard of care for 
health care professionals ordinarily require highly special-
ized knowledge, the plaintiff must establish the relevant 
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standard of care through expert testimony. Further, the 
standard of care must be established by other practitio-
ners in the particular field of practice of the defendant 
health care provider or by other expert witnesses equally 
familiar and competent to testify as to that limited field  
of practice.

Although it is not necessary for the witness testifying as 
to the standard of care to have actually practiced in the 
same community as the defendant, the witness must dem-
onstrate that he is familiar with the standard of care in the 
community where the injury occurred, or the standard of 
care of similar communities.

Smith v. Whitmer, 159 N.C. App. 192, 195-96, 582 S.E.2d 669, 671-72 
(2003) (internal citations and quotation marks omitted).

In the case sub judice, plaintiffs presented Dr. Fiamengo as their 
expert witness to testify that the medical care received by Ms. Peter 
did not comply with the applicable standard of care. Dr. Fiamengo is an 
anesthesiologist practicing at Crescent Anesthesia Associates, LLC, in 
South Carolina. Dr. Fiamengo was deposed first on 15 November 2012 
and then subsequently provided an affidavit on 5 April 2013. The doctor 
defendants filed a motion to strike the affidavit, arguing that plaintiffs 
“served the contradictory affidavit of Dr. Fiamengo in an attempt to cre-
ate an issue of fact and defeat these Defendants’ Motion for Summary 
Judgment,” prohibited by North Carolina law.

Our review establishes that during Dr. Fiamengo’s 15 November 2012 
deposition testimony, Dr. Fiamengo testified that although he believed 
Dr. Vullo’s actions amounted to a deviation from the standard of care, he 
failed to demonstrate that he was familiar with the standard of care in the 
community where the injury occurred. Rather, Dr. Fiamengo appeared 
to be applying a national standard of care rather than the “same or simi-
lar community” standard required pursuant to N.C. Gen. Stat. § 90-21.12:

[Counsel for the doctor defendants]:  Have you arrived at 
some opinions in this case concerning the standard of care 
that applied to Dr. Vullo when he performed this periph-
eral nerve block for Mrs. Peter?

[Dr. Fiamengo]: My opinion is that the nerve injury 
occurred during the performance of the block, that it 
should have been recognized with a sonogram, and that 
injection occurred nevertheless and it resulted in an injury. 
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And because of the lack of recognition that the injury 
occurred –- that the injection occurred intraneurally, that 
that was a deviation from the standard of care.

. . . .

[Counsel for the doctor defendants]:  Now with respect to 
that standard of care opinion, are you taking into consid-
eration in forming that opinion anything about the medical 
community in Charlotte as it existed in December 2010?

[Dr. Fiamengo]:  No

. . . .

[Counsel for the doctor defendants]:  So am I right, Dr. 
Fiamengo, that the standard of care that you’re applying 
to assess Dr. Vullo’s care in this case would be a national 
standard of care?

[Dr. Fiamengo]:  Yes.

Dr. Fiamengo’s 5 April 2013 affidavit, on the other hand, provided  
as follows:

8. I have reviewed information about the community of 
Charlotte, North Carolina, Mecklenburg County, and 
CMC Mercy Hospital for the period December 2010. 
I am familiar with the size of the population and eco-
nomic condition of Charlotte, North Carolina. I am 
familiar with the level of care and resources available 
at the hospital, the facilities, and the number of health 
care providers for anesthesiology.

9. I have worked in communities similar to Charlotte 
and performed anesthesiology services in a hospital 
similar in size and resources to CMC Mercy.

10. The standard for performance of popliteal nerve 
blocks would not differ between my practice and an 
anesthesiologist in Charlotte, NC, given the similari-
ties between my practice compared to the resources 
available to CMC Mercy and the experience of  
Dr. Vullo.

11. I am familiar with the prevailing standard of care 
for performing popliteal nerve blocks in the same or 
similar community to Charlotte, North Carolina in 
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December 2010 by a physician with the same or simi-
lar training, education, and experience as Dr. Vullo.

12. Based on my review of this case, it is my opinion 
within a reasonable degree of medical certainty that 
the care of Dr. Vullo provided to Michele Peter was 
not in accordance with the standards of practice 
among members of the same health care profession 
with similar training and experience situated in the 
same or similar communities under the same or simi-
lar circumstances at the time of the . . . performance 
of Ms. Peter’s nerve block in December 2010.

13. The applicable standard in Charlotte in 2010 for an 
anesthesiologist such as Dr. Vullo required, among 
other things, that Dr. Vullo recognize and avoid intra-
neural injections while performing popliteal nerve 
blocks. Dr. Vullo failed to do so in this case, which 
directly caused Ms. Peter’s injuries.

The trial court stated in its summary judgment order that it declined 
to strike Dr. Fiamengo’s affidavit in its entirety, but noted that it had 
“applied the law as set forth in Wachovia Mortgage Co. v. Autry-Barker-
Spurrier Real Estate, Inc., 39 N.C. App. 1, 249 SE2d 727 (1978) (holding 
that a party opposing a motion for summary judgment cannot create 
an issue of fact by filing an affidavit contradicting the prior sworn testi-
mony of a witness).”

Plaintiffs argue, and we agree, that the trial court erroneously char-
acterized Dr. Fiamengo’s affidavit testimony as a tactic to contradict his 
own prior deposition testimony, in an attempt to create an issue of fact 
to defeat defendants’ summary judgment motions. Rather, we believe 
that the circumstances are very similar to the facts found in Roush  
v. Kennon, 188 N.C. App. 570, 656 S.E.2d 603 (2008). In Roush, the trial 
court granted the defendants’ motion to strike the plaintiff’s proffered 
expert witness, Dr. Tuzman. The defendants argued, among other things, 
that Dr. Tuzman was not qualified to offer standard of care opinions 
because he had no familiarity with Charlotte, North Carolina as required 
pursuant to Rule 9(j)1. Specifically, defendants argued that a deposition 

1. Rule 9(j) of the North Carolina Rules of Civil Procedure provides for the require-
ments when pleading medical malpractice:

Any complaint alleging medical malpractice by a health care provider 
pursuant to G.S. 90-21.11(2)a. in failing to comply with the applicable 
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prior to trial established that Dr. Tuzman was not qualified because 
he had never been to Charlotte, the location where the alleged injury 
occurred, knew nothing about the dental community in Charlotte, and 
believed in the existence of a national standard of care for all dentists. 
Id. at 574, 656 S.E.2d at 607. Our Court held that

the record on appeal indicates that subsequent to his depo-
sition, Dr. Tuzman sought to supplement his understanding 
of the applicable standard of care in the Charlotte met-
ropolitan area by reviewing, inter alia, the demographic 
data for the Charlotte metropolitan area, the Dental Rules 
of the North Carolina State Board of Dental Examiners, 
and the deposition of [the defendant] Dr. Kennon regard-
ing the procedures, techniques, and implements which 
he used while performing a molar extraction on plaintiff. 
After reviewing these sources, Dr. Tuzman was able to 
conclude that the standard of care for Atlanta, Georgia 
(in which he practiced), was the same standard of care 
that applied to the similar community of Charlotte, North 
Carolina. . . . Thus, we find that Dr. Tuzman possessed suf-
ficient familiarity with Charlotte and the practice of den-
tistry therein to testify as to the appropriate standard of 
care as required by N.C. Gen. Stat. § 90-21.12.

Id. at 576-77, 656 S.E.2d at 607-608.

The record before us indicates that subsequent to giving his depo-
sition, Dr. Fiamengo reviewed information about the community of 
Charlotte and CMC Mercy for the period of December 2010, became 
familiar with the population size and economic condition of Charlotte, 
and became familiar with the level of care and resources available at 
the hospital, the facilities, and the number of health care providers for 
anesthesiology. Furthermore, Dr. Fiamengo testified that he had worked 
in communities similar to Charlotte and performed anesthesiology 
services in a hospital similar in size and resources to CMC Mercy. He 

standard of care under G.S. 90-21.12 shall be dismissed unless: (1) 
The pleading specifically asserts that the medical care and all medical 
records pertaining to the alleged negligence that are available to the 
plaintiff after reasonable inquiry have been reviewed by a person who 
is reasonably expected to qualify as an expert witness under Rule 702 of 
the Rules of Evidence and who is willing to testify that the medical care 
did not comply with the applicable standard of care.

N.C. Gen. Stat. § 1A-1, Rule 9(j)(1) (2013).
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testified that he was “familiar with the prevailing standard of care for 
performing popliteal nerve blocks in the same or similar community 
to Charlotte, North Carolina in December 2010 by a physician with the 
same or similar training, education, and experience as Dr. Vullo.” Thus, 
we hold that the trial court erred by applying the holding in Wachovia 
Mortgage Co. to Dr. Fiamengo’s affidavit.

Dr. Fiamengo testified that “[t]he applicable standard in Charlotte 
in 2010 for an anesthesiologist such as Dr. Vullo required, among other 
things, that Dr. Vullo recognize and avoid intraneural injections while 
performing popliteal nerve blocks. Dr. Vullo failed to do so in this case, 
which directly caused Ms. Peter’s injuries.” Reviewing the evidence in 
the light most favorable to plaintiffs, plaintiffs offered sufficient evi-
dence of (1) the applicable standard of care, (2) breach of that standard 
of care, (3) proximate causation, and (4) damages, successful to defeat 
defendants’ summary judgment motion.

When plaintiffs have introduced evidence from an expert 
stating that the defendant doctor did not meet the accepted 
medical standard, [t]he evidence forecast by the plaintiffs 
establishes a genuine issue of material fact as to whether 
the defendant doctor breached the applicable standard of 
care and thereby proximately caused the plaintiff’s inju-
ries. This issue is ordinarily a question for the jury, and in 
such case, it is error for the trial court to enter summary 
judgment for the defendant.

Robinson, __ N.C. App. at __, 747 S.E.2d at 335 (citation omitted).

Based on the foregoing reasons, we reverse the order of the trial 
court granting summary judgment in favor of the doctor defendants 
and remand to the trial court for further proceedings consistent with  
this opinion.

C.  Summary Judgment in Favor of the Hospital Defendants

[2] Next, plaintiffs argue that there was sufficient evidence to support 
their claim that the hospital defendants were liable under the doctrine 
of respondeat superior. Plaintiffs argue that “an inference can be drawn 
that an agency relationship existed between Dr. Vullo and the Hospital 
Defendants” since CMC and CMC Mercy held themselves out as provid-
ing medical services to Ms. Peter under the doctrine of apparent agency. 
We disagree.

Under the doctrine of respondeat superior, a hospital is 
liable for the negligence of a physician or surgeon acting 
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as its agent. There will generally be no vicarious liability 
on an employer for the negligent acts of an independent 
contractor. Unless there is but one inference that can be 
drawn from the facts, whether an agency relationship 
exists is a question of fact for the jury. If only one infer-
ence can be drawn from the facts then it is a question of 
law for the trial court.

Hylton v. Koontz, 138 N.C. App. 629, 635, 532 S.E.2d 252, 257 (2000) 
(citations omitted). 

“[A]pparent agency would be applicable to hold the hospital liable 
for the acts of an independent contractor if the hospital held itself out 
as providing services and care.” Diggs v. Novant Health, Inc., 177 N.C. 
App. 290, 305, 628 S.E.2d 851, 861 (2006) (citation omitted).

Under this approach, a plaintiff must prove that (1) the 
hospital has held itself out as providing medical services, 
(2) the plaintiff looked to the hospital rather than the indi-
vidual medical provider to perform those services, and 
(3) the patient accepted those services in the reasonable 
belief that the services were being rendered by the hospi-
tal or by its employees. A hospital may avoid liability by 
providing meaningful notice to a patient that care is being 
provided by an independent contractor.

Id. at 307, 628 S.E.2d at 862 (citation omitted).

Plaintiffs compare the facts of the present case to those found in 
Diggs v. Novant Health, Inc., 177 N.C. App. 290, 628 S.E.2d 851 (2006), 
and argue that a jury could decide that Ms. Peter accepted medical ser-
vices in the reasonable belief that the services were being provided by 
the hospital defendants. After thoughtful review, we find the facts of the 
present case distinguishable.

In Diggs, the plaintiff filed a medical malpractice action arising out 
of a gall bladder surgery performed at Forsyth Medical Center (“FMC”). 
The plaintiff alleged that Forsyth Memorial Hospital, Inc., Novant Health, 
Inc., and Novant Health Triad Region, L.L.C. were vicariously liable for 
the negligence of the hospital nursing staff and the team assigned to 
administer anesthesia to the plaintiff. Id. at 292, 628 S.E.2d at 853. The 
trial court granted summary judgment in favor of the Forsyth Memorial 
Hospital, Inc., Novant Health, Inc., and Novant Health Triad Region, 
L.L.C. Id. Our Court affirmed summary judgment for Novant Health Inc. 
and Novant Health Triad Region, L.L.C., but reversed summary judg-
ment as to Forsyth Memorial Hospital, Inc. (“the hospital”). Id.
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The Diggs plaintiff chose to have Dr. Ismael Goco, who had hos-
pital privileges at FMC, perform her surgery. On 12 October 1999, the 
plaintiff was admitted to FMC, which is operated by the hospital. The 
plaintiff’s surgery required general anesthesia. Piedmont Anesthesia & 
Pain Consultants, P.A. (“Piedmont”) had a contract with the hospital that 
granted Piedmont the exclusive right to provide anesthesia services at 
FMC. Id. at 293, 628 S.E.2d at 854. Piedmont employees, Dr. McConville 
and nurse Sheila Crumb, “were responsible for administering anesthe-
sia to [the] plaintiff through an induction and intubation process. Ms. 
Crumb performed the intubation, which involved inserting a tube into 
[the] plaintiff’s trachea, under the supervision of Dr. McConville.” Id. 
During the plaintiff’s procedure, her esophagus was perforated, result-
ing in injuries. Id. The Diggs plaintiff argued that she was not aware that 
Dr. McConville and Ms. Crumb were not employees of the hospital and 
argued that the hospital was vicariously liable for the negligence of Dr. 
McConville, Ms. Crumb, and Piedmont. Id. at 293-94, 628 S.E.2d at 854. 
Our Court held that the plaintiff failed to present sufficient evidence to 
establish a prima facie case of actual agency and then turned to the 
issue of liability based on apparent agency. Id. at 301, 628 S.E.2d at 858.

Our Court found that the plaintiff had presented sufficient evidence 
to meet the test of apparent agency based on the following evidence: 
(1) the hospital had a Department of Anesthesiology with a Chief of 
Anesthesiology and a Medical Director, “a fact that a jury could reason-
ably find indicated to the public that FMC was providing anesthesia 
services to its patients.” Id. at 307-308, 628 S.E.2d at 862; (2) the hospi-
tal chose to provide anesthesia services by contracting with Piedmont 
exclusively, with Piedmont doctors serving as the hospital’s Chief of 
Anesthesiology and Medical Director; (3) the plaintiff and other surgical 
patients had no choice as to who would provide anesthesia services for 
their operations; and (4) the plaintiff signed a “Consent to Operation and/
or Other Procedures” form that was printed on FMC letterhead which 
distinguished between the plaintiff’s personal physician and unnamed 
anesthesiologists. Id. at 308, 628 S.E.2d at 863. Based on the foregoing, 
our Court held that “[a] jury could decide based on this [consent] form 
that plaintiff was, through this form, requesting anesthesia services from 
FMC and that – given the distinction made between plaintiff’s personal 
physician and the unnamed anesthesiologist – plaintiff was accepting 
those services in the reasonable belief that the services would be pro-
vided by the hospital and its employees.” Id. at 308-309, 628 S.E.2d at 863.

In the case sub judice, the record indicates that as of December 
2010, Dr. Vullo was not an employee of the hospital defendants. Dr. Vullo 
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was an employee of American Anesthesiology of the Southeast, PLLC, 
which had acquired Southeast Anesthesiology Consultants in October 
2010. Dr. Vullo had hospital staff privileges at CMC Mercy and provided 
anesthesia services to Ms. Peter at CMC Mercy. Nonetheless, our Court 
has established that “evidence that a physician has privileges at a hospi-
tal is not sufficient, standing alone, to make the physician an agent of the 
hospital[.]” Id. at 301, 628 S.E.2d at 859.

Distinguishable from the facts found in Diggs, Ms. Peter was pro-
vided meaningful notice from the hospital defendants that the anes-
thesiologists may be independent contractors. In fact, the hospital 
defendants expressly disclaimed that independent contractors provid-
ing certain services at the hospital defendants’ facilities were not agents 
of the hospital defendants.

In a 11 July 2012 deposition, Ms. Peter testified that prior to her 
surgery on 22 December 2010, she signed a “Confirmation of Consent 
for Procedure or Operation” form (“the consent form”) and “Request for 
Treatment and Authorization Form” (“the authorization form”). The con-
sent form included a clause, right above the signature line, that stated 
the following:

I UNDERSTAND THAT MY PHYSICIAN, THE ANES-
THESIOLOGISTS, RADIOLOGISTS, PATHOLOGISTS, 
AND OTHER HEALTH CARE PROVIDERS MAY NOT BE 
EMPLOYED BY OR BE AGENTS OF THE HOSPITAL,  
AND I AGREE THE HOSPITAL IS NOT RESPONSIBLE OR 
LIABLE FOR WHAT THEY DO OR FAIL TO DO.

(emphasis added). Furthermore, the authorization form contained a 
provision entitled “Notice of Independent Contractors” which provided 
as follows:

I understand that [The Charlotte-Mecklenburg Hospital 
Authority] has contracted with certain independent pro-
fessional groups for such groups to exclusively provide 
certain services at [The Charlotte-Mecklenburg Hospital 
Authority] facilities, including but not limited to Charlotte 
Radiology, P.A., Southeast Anesthesiology Consultants, 
P.A., Carolinas Pathology Group, P.A., Southeast 
Radiation Oncology Group, P.A., and Emergency Medicine 
Physicians, P.A. I understand that these professional 
groups are independent contractors, are not employ-
ees or agents of [The Charlotte-Mecklenburg Hospital 
Authority], and are not subject to control or supervision 
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by [The Charlotte-Mecklenburg Hospital Authority] in 
their delivery of professional services.

(emphasis added).

Next, plaintiff argues that the consent and authorization forms are 
insufficient to defeat plaintiffs’ apparent agency claim when contrast-
ing it with the release form found in Ray v. Forgy, __ N.C. App. __, 744 
S.E.2d 468 (2013). We do not find plaintiffs’ arguments persuasive.

In Ray, the issue before the Court was whether the plaintiff patient 
looked to the hospital rather than the individual medical provider, Dr. 
Forgy, to perform her surgeries. Id. at __, 744 S.E.2d at 471. Our Court 
held that there were no issues of material fact regarding apparent 
agency where:

[b]efore [the patient’s procedures, the patient] signed 
request for treatment forms. In a section labeled 
“Designation(s),” she checked the box labeled “Physician” 
and wrote in “Dr. Forgy.” Additionally, [the patient] sepa-
rately checked a box labeled “Grace Hospital Personnel.” 
[The patient’s husband, who is also a plaintiff,] also signed 
nearly identical consent forms before allowing a catheter 
to be placed and allowing a drain to be put in his wife’s 
abdomen. This suggests that [the patient] looked to Dr. 
Forgy separate and distinct from Grace Hospital and its 
personnel to receive medical treatment.

Id. In addition, our Court found that the release form, in large print just 
above the signature line, provided explicit notice regarding the employ-
ment status of Grace Hospital physicians:

that many of the physicians on the staff of Grace Hospital 
are not employees or agents of the hospital, but rather, 
are independent contractors who have been granted the 
privilege of using its facilities for the care and treatment of 
patients. . . . My signature below indicates that I have read 
and understand the above information.

Id.

Plaintiffs contend that the Ray release document specifically iden-
tified the physician who allegedly violated the standard of care while 
here, there was “no identification of the treating physician on the  
[h]ospital [d]efendants’ release form, or a quantification of the likelihood 
of Mrs. Peter being treated by an unidentified non-employee physician.” 
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However, our review reveals that Ms. Peter’s consent form separately 
listed Dr. Anderson, the foot and ankle specialist of OrthoCarolina, as 
the physician performing Ms. Peter’s operation on 22 December 2010 
from the hospital CMC Mercy. As found in Ray, this suggests that Ms. 
Peter looked to Dr. Anderson, separate and distinct from CMC Mercy 
and its personnel, to receive medical treatment. Although the consent 
and authorization forms did not identify Dr. Vullo by name, the consent 
form identified that “anesthesiologists . . . may not be employed by or 
be agents of the hospital.” The authorization form also provided that 
“certain independent professional groups” were independent contrac-
tors and identified a non-comprehensive list of the independent profes-
sional groups that included Southeast Anesthesiology Consultants, P.A., 
a predecessor to Dr. Vullo’s employer American Anesthesiology of the 
Southeast, PLLC. Therefore, comparing the facts of Ray and the facts in 
the case before us, we find them to be more analogous than dissimilar 
as plaintiffs argue.

Because it is clear from the record that the hospital defendants did 
not represent or hold out that the providers of Ms. Peter’s anesthesia 
services were agents of the hospital defendants, plaintiffs’ apparent 
agency arguments must fail. See Holmes v. Univ Health Serv. Inc., 205 
Ga. App. 602, 603, 423 S.E.2d 281, 283 (1992) (the plaintiff’s arguments 
that an apparent agency relationship existed failed where forms that the 
plaintiff signed explicitly stated that “[p]hysicians providing medical 
services within this hospital are not employees of University Hospital. 
Each physician is an independent contractor”); Cantrell v. Northeast 
Ga. Med Ctr., 235 Ga. App. 365, 365, 508 S.E.2d 716, 718 (1998) (no hold-
ing out by the hospital of the doctor as anything but an independent 
contractor where a sign over the registration desk advised patients that 
the doctors were independent contractors and the consent for treatment 
form also stated that “physicians . . . are not hospital employees, but are 
independent contractors[.]”); Compare with Jennison v. Providence St. 
Vincent Med. Ctr., 174 Or. App. 219, 234, 25 P.3d 358, 367 (2001) (find-
ing that it was reasonable for the patient to assume that the radiolo-
gist was a hospital employee where nowhere on the consent form did it 
indicate that the radiologists were independent contractors). We affirm 
the order of the trial court granting summary judgment in favor of the  
hospital defendants.

D.  Loss of Consortium Claim

[3] Because we hold that summary judgment was erroneously entered 
as to plaintiffs’ claims of negligence against defendant doctors, we also 
hold that Dr. Peter’s loss of consortium claim, derivative of Ms. Peter’s 
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negligence claim, should have survived a motion for summary judgment. 
The trial court erred in granting summary judgment in favor of defen-
dants on Dr. Peter’s loss of consortium claim.

Reversed in part; affirmed in part.

Judges HUNTER, Robert C. and GEER concur.

GRETCHEN J. PROPST, Plaintiff

v.
NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES, defendant

No. COA13-1072

Filed 3 June 2014

Collateral Estoppel and Res Judicata—multiple independent 
grounds for judgment—preclusive effect as to each issue

The Industrial Commission did not err in a Tort Claims Act case 
by granting summary judgment in favor of defendant on the grounds 
of immunity and the public duty doctrine based on collateral estop-
pel. Where a trial court bases its judgment on multiple independent 
grounds, each of which have been fully litigated, and that judgment 
has not been appealed, the trial court’s determination as to every 
issue actually decided has preclusive effect in later litigation.

Appeal by plaintiff from Order entered 18 May 2012 by the North 
Carolina Industrial Commission. Heard in the Court of Appeals  
20 February 2014.

Rabon Law Firm, PLLC by Charles H. Rabon, Jr., and Marshall P. 
Walker, for plaintiff-appellant.

Attorney General Roy A. Cooper, III, by Special Deputy Attorney 
General Olga Vysotskaya, for the State.

STROUD, Judge.

Gretchen Propst (“plaintiff”) appeals from an order entered 18 May 
2012 by the Full Commission granting summary judgment in favor of 
the North Carolina Department of Health and Human Services (“defen-
dant”). We affirm.
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I.  Background

Plaintiff filed a claim for damages under the Tort Claims Act on  
9 September 2008. In that claim, she alleged that Dr. Bruce Flitt, the 
Gaston County Medical Examiner, negligently failed to perform his 
duties as medical examiner on 11 September 2005 when he signed a 
Medical Examiner’s Report (“ME Report”) that stated he had examined 
the body of plaintiff’s son and included several inaccurate statements 
regarding her son’s body. The ME Report stated that plaintiff’s son’s body 
was warm when examined and that he had brown eyes. Plaintiff claimed 
that these statements caused her substantial emotional distress because 
her son’s eyes were blue and she had been told by the funeral home  
that her son’s body had been stored in a refrigeration unit. She worried that 
the body she and her family had buried may not have been that of her son. 

When they exhumed the body, they discovered that it was in fact 
plaintiff’s son, but that her son had not been dressed in the burial attire 
she chose. She alleged that this discrepancy shows that Dr. Flitt and his 
assistants never actually viewed or examined her son’s body, in viola-
tion of their duties. Plaintiff claimed that the failure of Dr. Flitt and his 
assistants to perform their duties in examining her son’s body caused 
her severe emotional distress and “post traumatic stress syndrome.” She 
sought $200,000 in damages. 

On 30 July 2010, defendant filed a motion for summary judgment, 
contending that plaintiff’s claim was barred by collateral estoppel 
because plaintiff had previously filed a negligence action against Dr. Flitt 
in his official and individual capacities in superior court. The superior 
court had granted summary judgment in favor of Dr. Flitt on grounds 
of immunity and the public duty doctrine by order entered 28 April 
2010. Plaintiff did not appeal from the superior court’s order. Defendant 
attached the pleadings, motions, and order from the prior suit to its sum-
mary judgment motion. Defendant further argued that even if the prior 
determination by the superior court did not preclude the issue from 
being contested in the present suit, defendant owed plaintiff no indi-
vidual duty under the public duty doctrine.

The summary judgment motion was heard by Deputy Commissioner 
Glenn on 16 August 2010. Deputy Commissioner Glenn entered an order 
on 6 July 2011 denying defendant’s motion for summary judgment. 
Defendant appealed to the Full Commission on 6 July 2011. The Full 
Commission granted defendant’s motion for summary judgment by order 
entered 18 May 2012. It concluded that plaintiff’s claim was barred by 
collateral estoppel because the superior court had already determined 
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that Dr. Flitt did not owe plaintiff any individual duty. It further con-
cluded that even if it were not barred, plaintiff’s claim fails because she 
has failed to show that Dr. Flitt owed her an individual duty, distinct 
from his duty to the public. However, due to an apparent clerical error, 
the order was not served on plaintiff until 28 May 2013. Plaintiff filed 
written notice of appeal to this Court on 25 June 2013.

II.  Standard of Review

The standard of review for an appeal from the Full 
Commission’s decision under the Tort Claims Act shall be 
for errors of law only under the same terms and condi-
tions as govern appeals in ordinary civil actions, and the 
findings of fact of the Commission shall be conclusive if 
there is any competent evidence to support them. 

Dawson v. N.C. Dept. of Environment and Natural Resources, 204 
N.C. App. 524, 527, 694 S.E.2d 427, 430 (2010) (citation and quotation  
marks omitted).

Summary judgment is appropriate if “the pleadings, depo-
sitions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that any party is 
entitled to a judgment as a matter of law.” N.C. R. Civ. P. 
56(c). The trial court may not resolve issues of fact and 
must deny the motion if there is a genuine issue as to any 
material fact. Moreover, all inferences of fact must be 
drawn against the movant and in favor of the party oppos-
ing the motion. The standard of review for summary judg-
ment is de novo.

Forbis v. Neal, 361 N.C. 519, 523-24, 649 S.E.2d 382, 385 (2007) (cita-
tions, quotation marks, and ellipses omitted).

III.  Summary Judgment

The Industrial Commission granted summary judgment in favor of 
defendant because it concluded that plaintiff’s claim was defeated by 
collateral estoppel and that Dr. Flitt did not owe any duty to plaintiff 
individually. Plaintiff argues that both of these conclusions were in error.

Collateral estoppel applies when the following requirements 
are met: (1) the issues to be concluded must be the same as 
those involved in the prior action; (2) in the prior action, 
the issues must have been raised and actually litigated;  
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(3) the issues must have been material and relevant to the 
disposition of the prior action; and (4) the determination 
made of those issues in the prior action must have been 
necessary and essential to the resulting judgment.

Urquhart v. East Carolina School of Medicine, 211 N.C. App. 124, 128, 
712 S.E.2d 200, 204 (citation and quotation marks omitted), disc. rev. 
denied, 365 N.C. 335, 717 S.E.2d 389 (2011).1 

An issue is actually litigated, for purposes of collateral 
estoppel or issue preclusion, if it is properly raised in the 
pleadings or otherwise submitted for determination and 
is in fact determined. A very close examination of matters 
actually litigated must be made in order to determine if 
the underlying issues are in fact identical; if they are not 
identical, then the doctrine of collateral estoppel does  
not apply.

Williams v. Peabody, ___ N.C. App. ___, ___, 719 S.E.2d 88, 93 (2011) 
(citations, quotation marks, brackets, and footnote omitted).

Here, there is no dispute that the prior judgment was a final judg-
ment on the merits,2 that the issue of the public duty doctrine was actu-
ally litigated and decided in the prior suit, nor that there is sufficient 
identity of the parties.3 However, plaintiff argues that the superior 

1. There has been some confusion in recent years over whether the “mutuality of 
parties” and privity is still required or not. See, e.g., In re K.A., ___ N.C. App. ___, 756 
S.E.2d 837 (2014) (No. COA13-972) (acknowledging the confusion over whether mutuality 
is still required or not). In any event, as discussed below, there is no dispute that there is 
sufficient identity of parties for collateral estoppel to apply here.

2. The prior suit was resolved when the superior court granted summary judgment 
in favor of Dr. Flitt. “In general, a cause of action determined by an order for summary judg-
ment is a final judgment on the merits.” Williams, ___ N.C. App. at ___, 719 S.E.2d at 93.

3. Plaintiff’s claims against defendant here are premised on the alleged negli-
gence of Dr. Flitt and those he supervised, imputed to defendant through respondeat  
superior. Therefore, a judgment in favor of Dr. Flitt on the negligence claims bars the 
same claims being brought against defendant, his employer. See Urquhart, 211 N.C. App. 
at 129, 712 S.E.2d at 204-05 (holding that collateral estoppel applied where the prior judg-
ment involved the plaintiff’s suit against the state employee in his individual capacity and 
the subsequent suit was brought under the Tort Claims Act); Kayler v. Gallimore, 269 
N.C. 405, 408, 152 S.E.2d 518, 521 (1967) (“[A] principal or master, sued for damages by 
reason of the alleged negligence of his agent or servant, may plead, in bar of such action, a 
judgment in favor of the agent or servant in a former action by or against the present plain-
tiff, which judgment establishes that the agent or servant was not negligent.”); Bullock  
v. Crouch, 243 N.C. 40, 42, 89 S.E.2d 749, 751 (1955) (“[I]f the judgment in the action 
against the servant had terminated in favor of servant, since the defendants’ liability was 
only derivative, no action could have been sustained against the defendants.”)
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court’s determination on the public duty issue does not preclude her 
from contesting that issue in the present suit. She contends that because 
the superior court granted summary judgment both on the grounds of 
immunity and on the basis of the public duty doctrine, its determination 
of the duty issue was not necessary to its judgment, and therefore not 
entitled to preclusive effect.

The Restatement (Second) of Judgments supports plaintiff’s posi-
tion. The Second Restatement drafters comment that “[i]f a judgment 
of a court of first instance is based on determinations of two issues, 
either of which standing independently would be sufficient to support 
the result, the judgment is not conclusive with respect to either issue 
standing alone.” Restatement (Second) of Judgments § 27, cmt. i (1982). 
Nevertheless, plaintiff cites no North Carolina case adopting this rule, 
and we have found none. Other appellate courts around the country 
have split on whether to adopt this rule or the contrary rule from the 
First Restatement of Judgments, discussed below. See Jean Alexander 
Cosmetics, Inc. v. L’Oreal USA, Inc., 458 F.3d 244, 251 (3d Cir. 2006) 
(observing that “[t]here is no consensus among the courts of appeals as 
to whether the First or Second Restatement offers the better approach”).

We decline to follow the approach of the Second Restatement as 
to this issue because it is incompatible with the doctrine of collateral 
estoppel as it has been applied in this state.4 The Second Restatement 
drafters explain their decision to give neither basis of a judgment with 
alternative bases preclusive effect as follows:

First, a determination in the alternative may not have been 
as carefully or rigorously considered as it would have if it 
had been necessary to the result, and in that sense it has 
some of the characteristics of dicta. Second, and of critical 
importance, the losing party, although entitled to appeal 
from both determinations, might be dissuaded from doing 
so because of the likelihood that at least one of them 
would be upheld and the other one not even reached.

Id.

We are not convinced that these policy rationales justify a departure 
from the general rule that issues actually litigated and determined in a 
prior action preclude later relitigation of those issues. We have said that 

4. The Restatements are persuasive, not binding authority, “[e]xcept as specifically 
adopted in this jurisdiction.” Hedrick v. Rains, 344 N.C. 729, 729, 477 S.E.2d 171, 172 (1996).
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the prior judgment serves as a bar only as to issues actu-
ally litigated and determined in the original action. An 
issue is ‘actually litigated,’ for purposes of collateral estop-
pel or issue preclusion, if it is properly raised in the plead-
ings or otherwise submitted for determination and is in 
fact determined.

City of Asheville v. State, 192 N.C. App. 1, 17, 665 S.E.2d 103, 117 (2008) 
(citations, quotation marks, brackets, and emphasis omitted), app. 
dismissed and disc. rev. denied, 363 N.C. 123, 672 S.E.2d 685 (2009). 
Under the rule urged by plaintiff and the Second Restatement, the parties 
could fully litigate two issues, either of which could independently 
support the trial court’s judgment, but neither of which would have 
preclusive effect in a later case. A party would be free to relitigate either 
issue in a future case.

The First Restatement of Judgments suggests the opposite con-
clusion. The drafters of the First Restatement noted that when there 
are multiple independent grounds for a trial court’s judgment, “it must 
be said either that both are material to the judgment or that neither is 
material.” Restatement (First) of Judgments § 68, cmt. n (1942). They 
observed that “[i]t seems obvious that it should not be held that neither 
is material, and hence both should be held to be material.” Id. 

While this conclusion may not be obvious, as evidenced by the con-
trary conclusion in the later Restatement, we agree that both indepen-
dent grounds of a prior judgment should have later preclusive effect, 
assuming all of the other elements of collateral estoppel are present. 
As the drafters of the Second Restatement recognized, “[t]he cases on 
this question of effect of alternative determinations are not numerous, 
and some are unclear in their rationale . . . . [T]he question is a close 
and difficult one.” Restatement (Second) of Judgments § 27, Reporter’s 
Note. To hold that a prior judgment is not preclusive on either ground on 
which it was based would undermine the entire purpose of the collateral 
estoppel doctrine, to “protect[] litigants from the burden of relitigating 
previously decided matters and promot[e] judicial economy by prevent-
ing needless litigation.” City of Asheville, 192 N.C. App. at 17, 665 S.E.2d 
at 117 (citation and quotation marks omitted). 

The illustration given by the drafters of the First Restatement 
explains why they came to this conclusion:

A brings an action against B to recover interest on a prom-
issory note payable to A, the principal not yet being due. 
B alleges that he was induced by the fraud of A to execute 
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the note, and further alleges that A gave him a release 
under seal of the obligation to pay interest. The jury in 
answer to interrogatories finds that B was induced by A’s 
fraud to execute the note, and also finds that A had given 
him a release under seal of the obligation to pay interest, 
and gives a verdict for B on which judgment is entered. 
After the note matures A brings an action against B for the 
principal of the note. The prior judgment is a defense to 
the action, since the finding that the execution of the note 
was procured by fraud is conclusive. 

Restatement (First) of Judgments § 68, illus. 7. The Second Restatement 
uses this same illustration, but comes to the opposite conclusion. 
Restatement (Second) of Judgments § 27, illus. 15. Under the latter 
analysis, B would have had to relitigate the issue of fraud, as neither of 
the previous determinations would have preclusive effect. This result 
defeats the purpose of collateral estoppel previously discussed. 

Additionally, this state’s analysis as to what constitutes dicta sup-
ports the adoption of the rule of the First Restatement over that of 
the Second. The Second Restatement considered alternative grounds 
that support a judgment to be the equivalent of dicta. See Restatement 
(Second) of Judgments § 27, cmt. i. However, alternative, independent 
grounds for an appellate decision are not considered obiter dicta here. 
The Supreme Court has held that 

where a case actually presents two or more points, any one 
of which is sufficient to support decision, but the review-
ing Court decides all the points, the decision becomes a 
precedent in respect to every point decided, and the opin-
ion expressed on each point becomes a part of the law of 
the case on subsequent trial and appeal. 

Hayes v. City of Wilmington, 243 N.C. 525, 537, 91 S.E.2d 673, 682 (1956).

Moreover, we are not convinced that the possibility that the trial 
court erroneously decided one of the multiple grounds relied on out-
weighs the interests of judicial economy and the prevention of unnec-
essary relitigation. Our Supreme Court has explained that the doctrine 
of collateral estoppel applies even if the prior judgment may have  
been error:

To be valid a judgment need not be free from error. 
Normally no matter how erroneous a final valid judgment 
may be on either the facts or the law, it has binding  
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res judicata and collateral estoppel effect in all courts, 
Federal and State, on the parties and their privies.

King v. Grindstaff, 284 N.C. 348, 360, 200 S.E.2d 799, 808 (1973). 
Therefore, we hold that where a trial court bases its judgment on mul-
tiple independent grounds, each of which have been fully litigated, and 
that judgment has not been appealed, the trial court’s determination as 
to every issue actually decided has preclusive effect in later litigation.

Here, all elements of collateral estoppel are present. First, the 
issues involved in the present action are the same as those in the prior 
action. The issue of whether Dr. Flitt owed a duty to plaintiff is vital 
to plaintiff’s negligence claim against defendant here, as it was in her 
claim against Dr. Flitt. Second, the issue of whether the public duty 
doctrine defeated the duty element of plaintiff’s negligence claim was 
raised and actually litigated in the prior action. In Dr. Flitt’s answer, he 
specifically pled the public duty doctrine as a defense. Plaintiff specifi-
cally and extensively briefed the issue of the public duty doctrine in her 
memorandum in opposition to Dr. Flitt’s summary judgment motion in 
the superior court action. Further, the superior court specifically noted 
that Dr. Flitt was “entitled to summary judgment based on the public 
duty doctrine.” Third, the issue of whether Dr. Flitt owed a duty to plain-
tiff was material to deciding plaintiff’s negligence claim against him. 
See Ray v. North Carolina Dept. of Transp., 366 N.C. 1, 5, 727 S.E.2d 
675, 679 (2012) (“Because the public duty doctrine says that there is a 
duty to the public generally, rather than a duty to a specific individual, 
the doctrine operates to prevent plaintiffs from establishing the first  
element of a negligence claim—duty to the individual plaintiff.”). Finally, 
as we held above, because the public duty doctrine was specifically relied 
on to support the trial court’s judgment, and it alone could have sup-
ported the trial court’s judgment, that issue was necessary and essential  
to the judgment.

We conclude that the superior court’s summary judgment order 
collaterally estops plaintiff to contest the issue of the public duty doc-
trine. As a result, plaintiff cannot show that any duty was owed to her 
individually and her negligence claim against defendant must fail. See 
Ray, 366 N.C. at 5, 727 S.E.2d at 679. Therefore, we affirm the Industrial 
Commission’s order granting defendant’s motion for summary judgment. 

IV.  Conclusion

For the foregoing reasons, we conclude that plaintiff is precluded 
from contesting the issue of whether the public duty doctrine applies. 
Therefore, plaintiff cannot show that defendant or its employee, Dr. 
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Flitt, owed her any individual duty and her negligence claim fails as a 
matter of law. We accordingly affirm the Full Commission’s order grant-
ing summary judgment to defendant. 

AFFIRMED.

Judges CALABRIA and DAVIS concur.

ELIZABETH McDUFFIE RUDDER, Plaintiff

v.
WILLIAM OVERTON RUDDER, defendant

No. COA13-424

Filed 3 June 2014

1. Domestic Violence—ex parte protective order—findings of  
fact—pre-printed form—minimally sufficient

The trial court did not err by entering an ex parte domestic vio-
lence protective order (DVPO) against defendant. The court’s find-
ings of fact marked on a pre-printed form were minimally sufficient 
to support its conclusions that defendant committed acts of domes-
tic violence against plaintiff and that it clearly appeared that there 
was a danger of acts of domestic violence against plaintiff. The trial 
court’s failure to mark the first box of Finding 2 was merely a cleri-
cal error.

2. Domestic Violence—one-year protective order—ex parte 
order expired—court lacked authority

The trial court erred by entering a one-year domestic violence 
protection order (DVPO) after an ex parte DVPO had been in effect 
for more than 18 months, but then expired without being renewed. 
The trial court did not have authority to enter the one-year DVPO 
that was based upon the same complaint as the ex parte DVPO.

Appeal by defendant from orders entered 23 November 2010 by 
Judge L. Walter Mills and 28 September 2012 by Judge Kirby Smith 
in Carteret County District Court. Heard in the Court of Appeals  
23 September 2013.

No brief filed on behalf of plaintiff-appellee.
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Wyrick Robbins Yates & Ponton, LLP, by Tobias S. Hampson, for 
defendant-appellant.

GEER, Judge.

Defendant William Overton Rudder appeals from an ex parte 
domestic violence protection order entered 23 November 2010 (“the ex 
parte DVPO”) and a one-year DVPO entered 28 September 2012 (“the 
September 2012 DVPO”). Defendant primarily contends that the trial 
court erred in entering the September 2012 DVPO after the ex parte 
DVPO was in effect for more than 18 months, but then expired without 
being renewed. We hold that because at the time the ex parte DVPO 
expired without being renewed, it had been in effect for more than a 
year, the trial court did not have authority to enter the September 2012 
DVPO that was based upon the same complaint. We, therefore, vacate 
the September 2012 DVPO. Because, however, we find defendant’s argu-
ments regarding the ex parte DVPO unpersuasive, we affirm that order. 

Facts

On 23 November 2010, plaintiff Elizabeth McDuffie Rudder filed 
a complaint and motion for a DVPO against defendant, her husband. 
Plaintiff had permanently moved out of the marital home 14 November 
2010. Plaintiff’s verified complaint alleged:

On November 1, 2010, I confronted Defendant about hav-
ing an extra-marital affair. Defendant threw me on a couch, 
jumped on top of me and fractured my rib with his knee. 
The injury was documented by a physician. Defendant has 
attacked me physically on numerous occasions over the 
course of many years, including hitting me, throwing me 
on the floor and shoving me. Defendant encouraged me to 
kill myself by putting a gun in front of me and telling me 
to pull the trigger. Defendant has pointed a gun at me and 
said “click.” Defendant has threatened to kill me and my 
immediate family. 

The trial court entered an ex parte DVPO on the same day that plain-
tiff filed her complaint. The order found that defendant had committed 
acts of domestic violence against plaintiff, that there was a danger of 
future acts of domestic violence against plaintiff, and that defendant’s 
conduct required that he surrender all firearms, ammunition, and gun 
permits. A “Notice of Hearing on Domestic Violence Protective Order” 
was issued, which scheduled a hearing on 6 December 2010 for the 
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purpose of determining “whether the [23 November 2010 ex parte] 
Order will be continued.”1 (Emphasis added.) 

Thereafter, approximately 13 orders were entered continuing the 
hearing on the ex parte DVPO. The first continuance order was entitled 
“ORDER CONTINUING DOMESTIC VIOLENCE HEARING AND EX 
PARTE ORDER” and noted that “[t]his matter was scheduled for hear-
ing for emergency relief pursuant to G.S. 50B-2.”2 This order also pro-
vided, in pre-printed text, that “this hearing is continued to the date and 
time specified below to allow for proper service upon the defendant.” 
However, it is not contested that defendant was actually served on  
23 November 2010, so it appears that this form was used for conve-
nience, with little regard for its substantive content. In handwriting, the 
order stated that “[t]he parties agree to continue this matter to resolve 
the marital issues without prejudice to either party. The parties agree to 
not dissipate the marital assets except for reasonable living expenses.” 
The order further specified that “[t]he Court orders that the ex parte 
order entered in this case is continued in effect until the date of the 
hearing set above.” 

Nearly all of the other continuance orders were on the same form 
and contained the same pre-printed language that the hearing was being 
continued to allow time for service on the defendant. Some of the con-
tinuance orders further identified, in handwriting, the reason for the 
continuances as being, for example, to allow, by consent, the parties 
time to “resolve the marital issues”; by consent, to address matters in 
other pending litigation involving the parties; based upon secured leave 
by counsel; and because of the inability of the trial court to hear the mat-
ter due to other cases on the calendar. 

The final continuance order entered 17 May 2012 was on the same 
form and included the same language as the first continuance order: 
“This matter was scheduled for hearing for emergency relief pursuant 
to G.S. 50B-2.” This order scheduled a hearing for 9:30 a.m. on 4 June 
2012. On 4 June 2012, however, no hearing took place, the trial court 
did not enter an additional continuance, and the court did not renew 
the existing ex parte DVPO. The ex parte DVPO, therefore, expired on 
4 June 2012. 

1. This order was on the form entitled “NOTICE OF HEARING ON DOMESTIC 
VIOLENCE PROTECTIVE ORDER,” AOC-CV-305, Rev. 6/2000 Administrative Office of  
the Courts.

2. This order was on the form entitled “ORDER CONTINUING DOMESTIC 
VIOLENCE HEARING AND EX PARTE ORDER,” AOC-CV-316, Rev. 12/04. 
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On 6 June 2012, defendant filed a motion pursuant to N.C. Gen. Stat. 
§ 50B-3.1(f), requesting return of firearms seized from him pursuant to 
the ex parte DVPO. On 7 June 2012, plaintiff filed a Rule 60 motion, seek-
ing relief from the 17 May 2012 continuance order “on the grounds of 
excusable neglect, clerical error, and mistake in that the date set for 
hearing this matter was explicitly intended to be heard during the June 
4, 2012 term of court as opposed to the specific day of June 4, 2012.” The 
record contains no indication that the trial court ever ruled on plain-
tiff’s Rule 60 motion. Defendant, however, subsequently filed additional 
motions for return of his firearms on 12 June 2012 and 21 June 2012, 
using a pro se form. 

The trial court calendared hearings on 31 August 2012 and  
21 September 2012 to address various discovery-related motions in a 
related but separate divorce proceeding, as well as defendant’s motion 
for return of firearms. At the hearing, plaintiff conceded that the ex parte 
DVPO had expired, but requested that the trial court nonetheless enter 
a one-year DVPO3 based upon the underlying complaint. The trial court 
allowed plaintiff to present evidence to support the issuance of a one-
year DVPO at the 31 August 2012 hearing. Defendant presented his evi-
dence at the hearing on 21 September 2012. 

On 28 September 2012, the trial court entered a one-year DVPO, 
finding that defendant had, nearly two years earlier, intentionally caused 
bodily injury to the plaintiff, placed her in fear of imminent serious 
bodily injury, and placed her in fear of continued harassment that rose 
to such a level as to inflict substantial emotional distress. Specifically, 
the trial court found: 

On November 1, 2010, the defendant shoved the plaintiff 
down on a couch and jumped on top of her. The defendant 
threatened to kill the plaintiff and her immediate family. 
The defendant pointed a gun at the plaintiff and informed 
her he could kill her without anyone ever knowing. The 

3. N.C. Gen. Stat. § 50B-3 (2013) provides that “[p]rotective orders entered pursuant 
to this Chapter shall be for a fixed period of time not to exceed one year.” We first note 
that this subsection, taken in context, clearly refers only to a DVPO entered after service 
of process and a hearing held after notice to the defendant, even though the general term 
“protective order” is used. N.C. Gen. Stat. § 50B-2 (2013) specifically addresses “temporary 
orders” and provides for a limited duration of an ex parte DVPO of 10 days, unless the ex 
parte order is continued by the trial court. We are, therefore, referring to this DVPO as a 
“one-year DVPO” to distinguish it from the ex parte DVPO, although we recognize that a 
DVPO entered after service and notice to the defendant could be entered for a fixed period 
of time less than one year.



 IN THE COURT OF APPEALS 177

RUDDER v. RUDDER

[234 N.C. App. 173 (2014)]

defendant placed a gun in front of the plaintiff and told her 
to pull the trigger and kill herself. Over the course of the 
marriage, the defendant physically assaulted the plaintiff 
and committed further acts of domestic violence.

Based on its findings, the trial court concluded that the “defendant 
has committed acts of domestic violence against the plaintiff,” that  
“[t]here is danger of serious and immediate injury to the plaintiff,” and 
that “[t]he defendant’s conduct requires that he[] surrender all firearms, 
ammunition and gun permits.” The court entered a DVPO effective for 
one year. Defendant timely appealed both the ex parte DVPO and the 
September 2012 DVPO to this Court. 

Discussion

Initially, we note that the ex parte DVPO expired 4 June 2012, and 
the one-year DVPO was set to expire 28 September 2013, five days after 
this case was heard by this Court. This appeal is not, however, moot. See 
Smith v. Smith, 145 N.C. App. 434, 437, 549 S.E.2d 912, 914 (2001) (hold-
ing that defendant’s appeal of expired DVPO was not moot because of 
“ ‘stigma that is likely to attach to a person judicially determined to have 
committed [domestic] abuse[]’ ” and “the continued legal significance of 
an appeal of an expired domestic violence protective order” (quoting 
Piper v. Layman, 125 Md. App. 745, 753, 726 A.2d 887, 891 (1999))).

As explained in Smith, “there are numerous non-legal collateral 
consequences to entry of a domestic violence protective order that ren-
der expired orders appealable. For example, . . . ‘a person applying for a 
job, a professional license, a government position, admission to an aca-
demic institution, or the like, may be asked about whether he or she has 
been the subject of a [domestic violence protective order].’ ” Id. (quoting 
Piper, 125 Md. App. at 753, 726 A.2d at 891). We, therefore, may properly 
review both the ex parte DVPO and the September 2012 DVPO. 

I

[1] In reviewing the ex parte DVPO entered 23 November 2010, we 
determine “ ‘whether there was competent evidence to support the trial 
court’s findings of fact and whether its conclusions of law were proper 
in light of such facts. Where there is competent evidence to support 
the trial court’s findings of fact, those findings are binding on appeal.’ ” 
Hensey v. Hennessy, 201 N.C. App. 56, 59, 685 S.E.2d 541, 544 (2009) 
(quoting Burress v. Burress, 195 N.C. App. 447, 449-50, 672 S.E.2d 732, 
734 (2009)). 
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Defendant argues (1) that the trial court’s findings of fact were insuf-
ficient to support its conclusion that “defendant has committed acts of 
domestic violence against the plaintiff” and (2) that specific facts do not 
support its conclusion that “it clearly appears that there is a danger of 
acts of domestic violence against the plaintiff.” We disagree. 

The trial court used pre-printed form AOC-CV-304, Rev. 8/09, enti-
tled “EX PARTE DOMESTIC VIOLENCE ORDER OF PROTECTION” 
for its order. The form contains 12 pre-printed “Additional Findings.” 
Before each numbered finding is a box corresponding to the find-
ing as a whole. Some of the pre-printed findings contain subparts  
with additional boxes to check, blank spaces to fill in, or space to pro-
vide additional information. 

In this case, the trial court made the following relevant findings of 
fact by marking the boxes next to certain pre-printed provisions and 
adding the information set out below in italics: 

[_] 2. That on . . . 11-01-2010, the defendant

[x] a. . . . [x] intentionally caused bodily injury 
to [x] the plaintiff . . .

[x] b. placed in fear of imminent serious bodily 
injury [x] the plaintiff [x] a member of 
the plaintiff’s family [x] a member of the 
plaintiff’s household

[x] c. placed in fear of continued harassment 
that rises to such a level as to inflict sub-
stantial emotional distress [x] the plain-
tiff [x] a member of plaintiff’s family [x] a 
member of plaintiff’s household

  . . . .

[x] 3. The defendant is in possession of, owns or has 
access to firearms, ammunition, and gun permits 
described below. . . . 

  The Defendant is in possession of hundreds 
of firearms and approximately 1000 boxes of 
ammunition which are spread through the mar-
ital residence. 

[x] 4. The defendant 
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[x] a. . . . [x] threatened to use a deadly weapon 
against the [x] plaintiff . . .

[x] b. has a pattern of prior conduct involving 
the . . . [x] threatened use of violence 
with a firearm against persons

[x] c. made threats to seriously injure or kill the 
[x] plaintiff . . .

. . . .

[x] e. inflicted serious injuries upon the [x] 
plaintiff . . . in that . . . :

  Broken [sic] her rib.

(Emphasis added to indicate information added by trial court  
to form.) 

Defendant argues that by failing to mark the first box of Finding 2, 
which corresponds to Finding 2 as a whole, the trial court did not actu-
ally intend to make any of the findings marked under paragraph 2. It is 
apparent, however, that this omission was merely a clerical error. 

“ ‘Clerical error’ has been defined . . . as: ‘An error resulting from 
a minor mistake or inadvertence, esp. in writing or copying something 
on the record, and not from judicial reasoning or determination.’ ” State 
v. Jarman, 140 N.C. App. 198, 202, 535 S.E.2d 875, 878 (2000) (quot-
ing Black’s Law Dictionary 563 (7th ed. 1999)). Clerical errors include 
mistakes such as inadvertently checking the wrong box on pre-printed 
forms. See In re D.D.J., D.M.J., 177 N.C. App. 441, 444, 628 S.E.2d 808, 
811 (2006). 

Finding 2 on Form AOC-CV-304 corresponds to the definition of 
domestic violence set out in N.C. Gen. Stat. § 50B-1(a), which provides: 

(a) Domestic violence means the commission of one 
or more of the following acts upon an aggrieved party or 
upon a minor child residing with or in the custody of the 
aggrieved party by a person with whom the aggrieved 
party has or has had a personal relationship, but does not 
include acts of self-defense:

(1) Attempting to cause bodily injury, or inten-
tionally causing bodily injury; or
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(2) Placing the aggrieved party or a member of 
the aggrieved party’s family or household 
in fear of imminent serious bodily injury or 
continued harassment, as defined in G.S. 
14-277.3A, that rises to such a level as to 
inflict substantial emotional distress; or

(3) Committing any act defined in G.S. 14-27.2 
through G.S. 14-27.7.

The statute thus specifies several alternative ways in which one may 
commit an act of domestic violence. 

The subparts of Finding 2 on Form AOC-CV-304 set out all the pos-
sible alternative findings that could support a finding of fact that the 
defendant committed an act of domestic violence. The form allows the 
trial court to indicate which alternatives apply by marking the relevant 
subparts. Thus, by checking the box next to Finding 2, the trial court 
indicates an ultimate finding of fact: that defendant committed an act of 
domestic violence. By marking the boxes next to the subparts of Finding 
2, the trial court then provides more specific findings regarding how the 
defendant committed an act of domestic violence and against whom. 

Here, the trial court provided the “date of most recent conduct” 
in the first line of Finding 2 and marked the subparts indicating what 
acts the defendant committed and against whom. Additionally, the trial 
court concluded as a matter of law that the defendant committed acts of 
domestic violence against the plaintiff. Under these circumstances, it is 
apparent that the trial court intended to mark the box next to Finding 2 
and that its failure to do so was inadvertent and merely a clerical error. 
The error should, however, be corrected on remand. See State v. Smith, 
188 N.C. App. 842, 845, 656 S.E.2d 695, 696 (2008) (“When, on appeal, 
a clerical error is discovered in the trial court’s judgment or order, it is 
appropriate to remand the case to the trial court for correction because 
of the importance that the record ‘speak the truth.’ ” (quoting State  
v. Linemann, 135 N.C. App. 734, 738, 522 S.E.2d 781, 784 (1999))). 

Defendant next argues that even if it is presumed that the trial 
court intended to mark Finding 2, the trial court’s findings of fact are 
still insufficient. An ex parte DVPO may be issued “if it clearly appears 
to the court from specific facts shown, that there is a danger of acts 
of domestic violence against the aggrieved party . . . .” N.C. Gen. Stat.  
§ 50B-2(c)(1). This Court has interpreted this provision to mean that 
“in order to issue an ex parte DVPO, the trial court must make findings 
of fact which include ‘specific facts’ which demonstrate ‘that there is 
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a danger of acts of domestic violence against the aggrieved party[.]’ ” 
Hensey, 201 N.C. App. at 61, 685 S.E.2d at 546 (quoting N.C. Gen. Stat. 
§ 50B-2(c)). Defendant argues that the ex parte DVPO in this case does 
not contain the required “specific facts.” 

In Hensey, the ex parte DVPO, which also was a pre-printed form 
order, did not itself set forth specific findings of facts in the DVPO, but 
rather appeared to incorporate by reference the allegations of the com-
plaint. Id. at 62, 685 S.E.2d at 546. This Court concluded that “while it 
would be preferable for the trial court to set forth the ‘specific facts’ 
which support its order separately, instead of by reference to the com-
plaint, the ex parte DVPO, read in conjunction with plaintiff’s complaint, 
does provide sufficient information upon which we may review the trial 
court’s decision to issue the ex parte DVPO.” Id. at 64, 685 S.E.2d at 547.

In reaching its conclusion, the Court in Hensey rejected the defen-
dant’s argument that the ex parte DVPO must comply with Rule 52 of the 
Rules of Civil Procedure, which requires that a trial court sitting without 
a jury shall “ ‘find the facts specially.’ ” Id. at 62-63, 685 S.E.2d at 546-57. 
The Court concluded that ex parte orders under N.C. Gen. Stat. § 50B-2 
“need not contain findings and conclusions that fully satisfy the require-
ments of [Rule 52]” because such a requirement “would be inconsistent 
with the fundamental nature and purpose of an ex parte DVPO, which 
is intended to be entered on relatively short notice in order to address 
a situation in which quick action is needed in order to avert a threat of 
imminent harm.” 201 N.C. App. at 63, 685 S.E.2d at 547. 

Here, in the space provided under Finding 2, the DVPO neither 
includes specific facts nor references the allegations of the complaint, 
although Finding 2 does specify the date of the most recent conduct 
by defendant. In addition, however, Finding 4 finds that defendant had 
threatened to use a deadly weapon against plaintiff, had a pattern of 
prior conduct involving the threatened use of violence with a firearm, 
had made threats to seriously injure the plaintiff, and had inflicted seri-
ous injuries on plaintiff by breaking her rib. While defendant argues that 
Finding 4 does not indicate whether defendant intentionally broke plain-
tiff’s rib, that finding is included in Finding 2.

We hold that the combination of Finding 2 and Finding 4 are 
minimally adequate to supply the required “specific facts” necessary to 
support the conclusion that the defendant committed acts of domestic 
violence against the plaintiff and that “there is a danger of acts of 
domestic violence against the plaintiff.” We, therefore, affirm the ex 
parte DVPO. We note, however, that the better practice would be to 
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include more specific facts under Finding 2 explaining the basis for the 
ultimate findings made by checking the boxes on the pre-printed form.

II

[2] Defendant next contends that the trial court erred by entering the 
September 2012 DVPO when the ex parte DVPO had expired after being 
in effect for more than a year. We agree. 

In this case, the ex parte DVPO continued in effect for more than  
18 months until it expired on 4 June 2012. We question whether the 
General Assembly intended for an ex parte DVPO to continue in effect 
for this length of time based on repeated continuances -- in this case, a 
total of 13. See N.C. Gen. Stat. § 50B-2(c)(5) (“Upon the issuance of an ex 
parte order under this subsection, a hearing shall be held within 10 days 
from the date of issuance of the order or within seven days from the 
date of service of process on the other party, whichever occurs later. A 
continuance shall be limited to one extension of no more than 10 days 
unless all parties consent or good cause is shown. The hearing shall 
have priority on the court calendar.”4 (Emphasis added)). We need not, 
however, specifically address that issue in order to resolve this appeal.

The North Carolina Domestic Violence Act, set out in Chapter 50B 
of the General Statutes, specifies the procedural framework for the issu-
ance of DVPOs. The statute defines a “protective order” as “any order 
entered pursuant to this Chapter upon hearing by the court or consent of 
the parties.” N.C. Gen. Stat. § 50B-1(c). As this Court explained in State 
v. Poole, 228 N.C. App. 248, 255, 745 S.E.2d 26, 32, appeal dismissed and 
disc. review denied, 367 N.C. 255, 749 S.E.2d 885 (2013), because an ex 
parte DVPO is entered following a hearing, the phrase “protective order” 
when used in Chapter 50B encompasses both ex parte DVPOs and one-
year DVPOs. Although the types of protection the two kinds of orders 
can provide are essentially the same, there are necessarily some proce-
dural differences between an ex parte DVPO and a one-year DVPO. 

As noted in Hensey, an ex parte DVPO “is intended to be entered 
on relatively short notice in order to address a situation in which quick 
action is needed in order to avert a threat of imminent harm.” 201 N.C. 
App. at 63, 685 S.E.2d at 547. In contrast, the one-year DVPO is entered 

4. The emphasized portion of this provision was added 1 October 2012 and is appli-
cable to actions and motions filed on or after that date. 2012 N.C. Sess. Law 20 §§ 1, 3. 
Therefore, it is not applicable to this case. Nevertheless, it is indicative of the General 
Assembly’s current intent to limit the length of time an ex parte DVPO may continue  
in effect.
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only after notice to the defendant and an opportunity to participate in 
a full adversarial hearing. Id. at 61, 685 S.E.2d at 545. It is intended to 
address issues for a longer time period, although normally not more 
than three years, with temporary custody provisions limited to one year. 
See N.C. Gen. Stat. § 50B-3(b).

Unfortunately, Chapter 50B does not clearly distinguish between 
some of the characteristics of an ex parte order and a DVPO entered 
after notice to the defendant and an opportunity for a full adversarial 
hearing. However, reading the entire Chapter in context, it is apparent 
that N.C. Gen. Stat. § 50B-2 addresses the procedure and time limitations 
for ex parte or temporary orders, while the substantive protective provi-
sions of any type of protective order are addressed by N.C. Gen. Stat.  
§ 50B-3, and the time limitations of the one-year DVPO are addressed by 
N.C. Gen. Stat. § 50B-3(b).5 

N.C. Gen. Stat. § 50B-3(b) specifies what relief a “protective order” 
may grant and, with respect to the time limitations for the one-year 
DVPO, provides:6 

Protective orders entered pursuant to this Chapter shall be 
for a fixed period of time not to exceed one year. The court 
may renew a protective order for a fixed period of time not 
to exceed two years, including an order that previously 
has been renewed, upon a motion by the aggrieved party 
filed before the expiration of the current order; provided, 
however, that a temporary award of custody entered as 
part of a protective order may not be renewed to extend 
a temporary award of custody beyond the maximum one-
year period. The court may renew a protective order for 
good cause. The commission of an act as defined in G.S. 
50B-1(a) by the defendant after entry of the current order 
is not required for an order to be renewed. 

5. It would be absurd to read the provision of N.C. Gen. Stat. § 50B-3(b) that “pro-
tective orders entered pursuant to this Chapter shall be for a fixed period of time not to 
exceed one year” as applying to an emergency order under N.C. Gen. Stat. § 50B-2(b) or an 
ex parte order under N.C. Gen. Stat. § 50B-2(c), since those sections include specific time 
requirements applicable to those orders. It would seem obvious that the statute would 
not permit the court to enter an ex parte order that lasted for a full year. But, as noted 
above, N.C. Gen. Stat. § 50B-1(c) (2013) also defines the term “protective order” broadly, to 
include “any order entered pursuant to this Chapter upon hearing by the court or consent 
of the parties.” 

6. The ex parte DVPO’s time limitations are specifically addressed by N.C. Gen. Stat. 
§ 50B-2(b) and (c).
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In this case, we are addressing the plaintiff’s request for the trial 
court to enter a one-year DVPO based upon an ex parte DVPO that had 
already remained in effect for more than a year based upon continu-
ances of the hearing. Even if we assume, without deciding, that an ex 
parte DVPO may lawfully continue for more than a year through the 
mechanism of repeated continuances, in this case, the ex parte DVPO 
ultimately expired on 4 June 2012 when no order was entered continu-
ing the ex parte DVPO in effect after that date. 

We also note that N.C. Gen. Stat. § 50B-3(b) provides that even for 
the renewal of a one-year DVPO, the motion for renewal must be filed 
before the expiration of the existing order. When the motion to renew is 
filed prior to expiration of the one-year DVPO, the plaintiff must show 
“good cause” although the plaintiff need not show commission of an 
additional act of domestic violence after the entry of the original DVPO. 
This language implies that where even a one-year DVPO has expired, the 
plaintiff would need to allege and prove commission of an additional, 
more recent act of domestic violence to obtain a new order. That is, the 
plaintiff can rely upon the original acts that formed the basis for the issu-
ance of the original ex parte DVPO and/or one-year DVPO for a limited 
time. Of course, the plaintiff is not prevented in any way from seeking a 
new DVPO in the event of new and additional acts of domestic violence, 
but the renewal and extensions of a DVPO based upon a particular act 
are limited by the statute. 

The DVPO at issue here is clearly and exclusively based upon an act 
that occurred prior to the expiration of the ex parte order. The orders 
continuing the hearing on the ex parte order, including the one that set the 
matter for 4 June 2012, had scheduled the case “for hearing for emergency 
relief pursuant to G.S. 50B-2” –- and not for entry of an independent order 
under N.C. Gen. Stat. § 50B-3. The orders referred back to the original 
ex parte order by noting that “[t]he Court orders that the ex parte order 
entered in this case is continued in effect until the date of the hearing set 
above.” Ultimately, the ex parte order then expired by its own terms. 

Applying N.C. Gen. Stat. § 50B-3(b), the ex parte DVPO had already 
been in effect for more than one year (the maximum permissible length 
of time even for a DVPO entered upon a full adversarial hearing under 
N.C. Gen. Stat. § 50B-2(c)(5)). We also note that no one-year DVPO 
that was subject to renewal under N.C. Gen. Stat. 50B-3 had ever been 
entered. Based upon the orders entered continuing the ex parte DVPO 
and setting this matter for hearing, upon expiration of the ex parte order 
after more than a year, the trial court no longer had jurisdiction under 
the original complaint to enter an order further extending the DVPO. 
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We note that this situation is distinguished from a case in which a 
plaintiff files a civil action or motion seeking a DVPO, but either because 
the plaintiff did not request an immediate ex parte order or because the 
trial court declined to issue an immediate ex parte order, the trial court 
has not entered an ex parte order and has scheduled a hearing upon the 
complaint or motion to consider issuance of a DVPO after service of 
process and notice of hearing to the defendant, under N.C. Gen. Stat.  
§ 50B-2(b) (emphasis added):

A party may move the court for emergency relief if he or 
she believes there is a danger of serious and immediate 
injury to himself or herself or a minor child. A hearing on 
a motion for emergency relief, where no ex parte order is 
entered, shall be held after five days’ notice of the hearing 
to the other party or after five days from the date of ser-
vice of process on the other party, whichever occurs first, 
provided, however, that no hearing shall be required if the 
service of process is not completed on the other party. If 
the party is proceeding pro se and does not request an ex 
parte hearing, the clerk shall set a date for hearing and 
issue a notice of hearing within the time periods provided 
in this subsection, and shall effect service of the summons, 
complaint, notice, and other papers through the appropri-
ate law enforcement agency where the defendant is to  
be served. 

In fact, Form AOC-CV-305, Rev. 6/2000 has pre-printed language to 
provide notice of a hearing to the defendant in just that situation: 

2. A hearing will be held before a district court judge at 
the date, time and location indicated below. At that hear-
ing it will be determined whether emergency relief in pro-
tecting the plaintiff and the plaintiff’s child(ren) should  
be granted.

This option was not checked in this case since an ex parte order was 
entered, and the first option, as noted above, was checked instead. 

This case also does not present the issue whether a hearing upon 
a domestic violence complaint or motion, when no ex parte order was 
entered, could be continued repeatedly, even for more than a year, and 
we do not address that situation. In the case before us, plaintiff and the 
trial court proceeded as directed by the ex parte order issued under N.C. 
Gen. Stat. § 50B-2(c). As noted above, the ex parte DVPO was properly 
entered, remained in effect for 18 months by serial continuances of the 
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order, and then expired by its own terms. Thus, we hold that when an 
ex parte DVPO expires beyond the time limitations of N.C. Gen. Stat.  
§ 50B-3(b) for a one-year DVPO without a motion to renew, the trial court 
no longer has authority to enter an order effectively further extending 
the expired DVPO, as the trial court would also be unable to extend even 
a one-year DVPO in this situation without a motion to renew.7 

Because the trial court, in this case, lacked authority to enter the 
September 2012 order after the ex parte DVPO expired more than  
18 months after its original entry, we vacate the September 2012 DVPO 
and remand for a hearing on defendant’s motion for return of firearms. 
Because of our disposition of this appeal, we need not address defen-
dant’s remaining arguments regarding the September 2012 DVPO.

Affirmed in part, vacated in part, and remanded in part. 

Chief Judge MARTIN and Judge STROUD concur.

STATE OF NORTH CAROLINA
v.

MAX TRACY EARLS, defendant

No. COA13-1128

Filed 3 June 2014

1. Evidence—testimony—minor child sex abuse victim—leading 
questions—fair opportunity to cross-examine

The trial court did not err in a multiple indecent liberties with 
a child, two counts of incest, statutory rape, and rape of a child by 
an adult case by allowing the prosecution to ask the 14-year-old vic-
tim leading questions, nor did it violate defendant’s rights under the 
Sixth and Fourteenth Amendments. Leading questions were neces-
sary to develop the witness’s testimony. Further, the victim testified 
in open court and defendant had a full and fair opportunity to cross-
examine her.

7. As plaintiff here did not file a motion to renew under N.C. Gen. Stat. § 50B-3(b), 
we do not address whether an ex parte DVPO is actually subject to renewal in this manner, 
nor do we mean to suggest that it could be, particularly given the limitations of N.C. Gen. 
Stat. § 50B-2(c)(5).
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2. Appeal and Error—preservation of issues—failure to cite 
authority

Although defendant contended that the trial court erred in a 
multiple indecent liberties with a child, two counts of incest, statu-
tory rape, and rape of a child by an adult case by allowing the pros-
ecutor to read the younger victim’s written statement to the jury, 
defendant waived this argument under N.C.R. App. P. 28(b)(6) by 
failing to cite any authority.

3. Appeal and Error—preservation of issues—failure to object—
failure to argue plain error

Although defendant contended that the prosecutor improperly 
vouched for the younger victim’s credibility by reading her state-
ment to the jury in a multiple indecent liberties with a child, two 
counts of incest, statutory rape, and rape of a child by an adult case, 
he failed to preserve this issue by failing to object on this basis 
below and failing to argue plain error.

4. Appeal and Error—preservation of issues—failure to raise 
issue at trial—discretionary decisions not subject to plain 
error review

Although defendant contended that the trial court erred in a 
multiple indecent liberties with a child, two counts of incest, statu-
tory rape, and rape of a child by an adult case by concluding that the 
younger victim was competent to testify, defendant never raised this 
issue below and discretionary decisions of the trial court are not 
subject to plain error review.

5. Constitutional Law—effective assistance of counsel—failure 
to object

Defendant did not receive ineffective assistance of counsel 
based on defense counsel’s failure to object to the introduction of a 
videotaped interview of a minor victim in a multiple indecent liber-
ties with a child, two counts of incest, statutory rape, and rape of a 
child by an adult case. Out-of-court statements offered to corrobo-
rate a child’s testimony regarding sexual abuse have been held to be 
non-hearsay and thus admissible.

6. Constitutional Law—due process—quoting Bible during 
sentencing

The trial court did not violate defendant’s right to due process 
by quoting the Bible during sentencing. While the trial court should 
not have referenced the Bible or divine judgment in sentencing, 
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defendant cannot show that his rights were prejudiced in any way or 
that his sentence was based on the trial court’s religious invocation.

Appeal by defendant from Judgments entered on or about 18 April 
2013 by Judge Richard D. Boner in Superior Court, Catawba County. 
Heard in the Court of Appeals 6 March 2014.

Attorney General Roy A. Cooper III, by Special Deputy Attorney 
General Amar Majmundar, for the State.

M. Alexander Charns, for defendant-appellant.

STROUD, Judge.

Max Earls (“defendant”) appeals from judgments entered after a 
Catawba County jury found him guilty of three counts of taking indecent 
liberties with a child, two counts of incest, one count of statutory rape, 
and one count of rape of a child by an adult. We conclude that there was 
no error at defendant’s trial or sentencing.

I.  Background

On or about 11 July 2011, defendant was indicted on three counts of  
taking indecent liberties with a child, two counts of incest, one count  
of statutory rape, and one count of rape of a child by an adult. Defendant 
pled not guilty and was tried by jury the week of 15 April 2013.

At trial, the State’s evidence tended to show that in mid-to-late 2010, 
defendant was living with his wife and three daughters, Kate, Ellen, and 
Carol,1 in Catawba County, NC. At the time, Kate was 13, Ellen was 11, 
and Carol was approximately 2. Kate and Ellen both testified at trial. 
Kate testified that defendant had sexually abused her by forcing her to 
engage in both vaginal and anal intercourse. Ellen testified that defen-
dant made her take her clothes off and got into bed naked with her. She 
could not say aloud what he did to her after that, but while she was on 
the witness stand the prosecutor had her write down what happened. 
Ellen wrote that defendant had put his penis in her vagina. After the 
State rested, defendant presented his own evidence and testified on his 
own behalf. He denied that he ever touched his daughters inappropri-
ately and claimed that they made up the story.

1. To protect the identities of the juveniles and for ease of reading we will refer to 
them by pseudonym.
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The jury found defendant guilty of all charges. The trial court then 
consolidated the charges into two judgments and sentenced defendant 
to 300 to 369 months imprisonment with a consecutive sentence of  
240 to 297 months imprisonment. Defendant filed timely written notice 
of appeal on 22 April 2013.

II.  Guilt Phase

Defendant argues that the trial court erred in four ways during the 
guilt phase of his trial: (1) that the trial court erred in allowing the pros-
ecution to ask the 14-year-old Ellen leading questions, which violated 
his rights under the Sixth and Fourteenth Amendments; (2) that the trial 
court erred by allowing the prosecutor to read Ellen’s written statement 
to the jury; (3) that the prosecutor improperly vouched for Ellen’s cred-
ibility by reading her statement to the jury; and (4) that Ellen was not 
competent to testify. We conclude that all of defendant’s arguments are 
meritless and that several of them have not been properly preserved.

A. Leading Questions

[1] Defendant did object to one of the prosecutor’s leading questions 
of Ellen on the basis of leading. We review the trial court’s decision to 
overrule this objection for an abuse of discretion. See State v. Riddick, 
315 N.C. 749, 756, 340 S.E.2d 55, 59 (1986) (“Rulings by the trial judge on 
the use of leading questions are discretionary and reversible only for an 
abuse of discretion.”).

The prosecutor and Ellen had the following exchange leading to 
defendant’s objection:

[Prosecutor]:  I’m going to show you what’s marked as 
State’s Exhibit 6. I’m going to ask you, when I was ques-
tioning you earlier and I asked you to write down what 
your father did to you, is this your writing?

[Ellen]:  Yes.

[Prosecutor]:  Okay. And you wrote that?

[Ellen]:  Yes.

[Prosecutor]:  And you wrote that while you were sitting 
on the witness stand?

[Ellen]:  Yes.

[Prosecutor]:  And this happened to you, is that true?

[Ellen]:  Yes.
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[Prosecutor]:  And your father did this to you, is that true?

[Defense Counsel]:  Objection to the leading.

THE COURT:  The objection is overruled.

[Prosecutor]:  Is that true?

[Ellen]:  Yes. 

This question was the only one to which defendant objected. Any 
other objection to the prosecutor’s questions has not been preserved. 
N.C.R. App. P. 10(a)(1). The control of witness examination is discre-
tionary, Riddick, 315 N.C. at 756, 340 S.E.2d at 59, and not reviewable 
for plain error, see State v. Norton, 213 N.C. App. 75, 81, 712 S.E.2d 387, 
391 (2011) (noting that “discretionary decisions of the trial court are not 
subject to plain error review.”).

The general rule is that leading questions should be asked 
only on cross-examination. However, a trial judge must 
exercise reasonable control over the mode of interrogat-
ing witnesses. Leading questions should be permitted on 
direct examination when necessary to develop the wit-
ness’s testimony.

Riddick, 315 N.C. at 755, 340 S.E.2d at 59 (citations, quotation marks, 
and ellipses omitted).

Here, Ellen testified in response to a non-leading question that 
something bad happened between her and defendant. She testified  
that she was watching TV in her sister’s basement bedroom when defen-
dant came in and sat down on the bed next to her. She stated that he 
told her to undress and took his clothes off. The prosecutor asked what 
happened next, but Ellen did not respond. She had already been crying 
at several points throughout her testimony and it is clear from the tran-
script that she refused to look at anyone in the eye or answer questions 
about what happened after her father got into the bed with her naked.

In response, the prosecutor began asking her more leading ques-
tions, encouraging her to tell the truth and to say what happened. She 
responded to various questions about the people with whom she had 
discussed what had happened, but would not say what defendant did to 
her. Out of the presence of the jury, the prosecutor attempted to refresh 
Ellen’s recollection by having her read a prior written statement she had 
made, but Ellen refused to look at it. The trial court instructed Ellen 
to answer both the prosecutor’s and the defense attorney’s questions. 
The court also warned the prosecutor that if Ellen refused to answer 
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questions on cross-examination, he would have to strike her testimony. 
When the jury returned, she continued not to respond to questions about 
what defendant did to her. While Ellen was still on the witness stand, the 
prosecutor had Ellen write down what defendant did to her. They then 
had the exchange discussed above.

The trial judge in ruling on leading questions is aided by 
certain guidelines which have evolved over the years to 
the effect that counsel should be allowed to lead his wit-
ness on direct examination when the witness is: (1) hostile 
or unwilling to testify, (2) has difficulty in understanding 
the question because of immaturity, age, infirmity or igno-
rance or where (3) the inquiry is into a subject of delicate 
nature such as sexual matters, (4) the witness is called to 
contradict the testimony of prior witnesses, (5) the exam-
iner seeks to aid the witness’ recollection or refresh his 
memory when the witness has exhausted his memory 
without stating the particular matters required, (6) the 
questions are asked for securing preliminary or introduc-
tory testimony, (7) the examiner directs attention to the 
subject matter at hand without suggesting answers and 
(8) the mode of questioning is best calculated to elicit  
the truth.

State v. Greene, 285 N.C. 482, 492-93, 206 S.E.2d 229, 236 (1974).

Here, the prosecutor was attempting to ask a 14-year-old witness 
explicit questions about her father’s sexual conduct toward her. She was 
clearly very reluctant to testify about it in detail and out loud. The pros-
ecutor repeatedly urged Ellen to tell the truth, regardless of what her 
answer would be. The prosecutor attempted to refresh her recollection 
with her prior statements, but she still refused to specify what defendant 
did to her. Leading questions were clearly necessary here to develop the  
witness’s testimony. Given the facts of this case, we cannot say that  
the trial court abused its discretion in permitting the prosecutor to ask 
Ellen leading questions. See Riddick, 315 N.C. at 756, 340 S.E.2d at 59. 

Defendant also makes a brief argument that the prosecutor vio-
lated his right to confront his accuser under the Sixth and Fourteenth 
Amendments by asking Ellen leading questions. He cites no case holding 
that a trial court’s decision to allow leading questions on direct exami-
nation implicates a criminal defendant’s confrontation rights. Ellen 
testified in open court and defendant had a full and fair opportunity to 
cross-examine her, which he did. This argument is meritless.
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B. Reading to the Jury

[2] Defendant next argues that it was error for the trial court to permit 
the prosecutor to read Ellen’s in-court, written statement to the jury. 
The challenged statement was a one-line written statement about that 
which Ellen could not bring herself to say aloud: that defendant placed 
his penis in her vagina. It was made in court, before the jury, and defen-
dant had an opportunity to cross-examine her about the statement, an 
opportunity he took advantage of. Other than a single reference—with-
out a cite—to that which “Confrontation requires,” he makes no argu-
ment that any rule of evidence, statute, or constitutional provision was 
violated by this manner of presentation. Therefore, we have no legal 
basis upon which to review this alleged error. See N.C.R. App. P. 28(b)
(6). It is not the role of this Court to craft defendant’s arguments for him. 
Viar v. North Carolina Dept. of Transp., 359 N.C. 400, 402, 610 S.E.2d 
360, 361 (2005) (stating that “[i]t is not the role of the appellate courts, 
. . . to create an appeal for an appellant”).

C. Vouching for Credibility of the Witness

[3] Defendant further argues that the prosecutor vouched for Ellen’s 
credibility by reading her in-court, written statement to the jury. The 
prosecutor never made any statement directly about Ellen’s credibility. 
Defendant simply contends that the act of reading the statement itself 
was equivalent to vouching for her credibility. He did not object on this 
basis below and does not specifically argue on appeal that this alleged 
error would constitute plain error. Therefore, it has not been preserved 
for our review. See State v. Lawrence, 365 N.C. 506, 516, 723 S.E.2d 326, 
333 (2012) (“To have an alleged error reviewed under the plain error 
standard, the defendant must ‘specifically and distinctly’ contend that 
the alleged error constitutes plain error.”).

D. Ellen’s Competency 

[4] Defendant does argue that the admission of Ellen’s testimony con-
stituted plain error because she was incompetent to testify. As defen-
dant notes, “the competency of a witness is a matter which rests in the 
sound discretion of the trial judge in the light of his examination and 
observation of the particular witness.” State v. Hicks, 319 N.C. 84, 89, 
352 S.E.2d 424, 426 (1987) (citation, quotation marks, and emphasis 
omitted). Defendant never raised the issue of Ellen’s competency below 
and “discretionary decisions of the trial court are not subject to plain 
error review.” Norton, 213 N.C. App. at 81, 712 S.E.2d at 391. Therefore, 
this alleged error has not been preserved for our review. 
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III.  Ineffective Assistance of Counsel

[5] Defendant next argues that his trial counsel rendered ineffective 
assistance of counsel by not objecting to the introduction of a video-
taped interview of Ellen.

To successfully assert an ineffective assistance of counsel 
claim, defendant must satisfy a two-prong test. First, he 
must show that counsel’s performance fell below an objec-
tive standard of reasonableness. Second, once defendant 
satisfies the first prong, he must show that the error com-
mitted was so serious that a reasonable probability exists 
that the trial result would have been different absent  
the error.

State v. Ballance, ___ N.C. App. ___, ___, 720 S.E.2d 856, 867 (2012) 
(citation and quotation marks omitted). Defendant cannot show that his 
trial counsel’s performance fell below an objective standard of reason-
ableness or that the failure to object prejudiced him if the evidence to 
which he failed to object was admissible.

Here, the out-of-court videotaped statement was introduced to 
corroborate Ellen’s testimony as a prior consistent statement and the 
trial court gave a limiting instruction to that effect. “A prior consistent 
statement may be admissible as non-hearsay even when it contains  
new or additional information when such information tends to strengthen 
or add credibility to the testimony which it corroborates. Out-of-court 
statements offered to corroborate a child’s testimony regarding sexual 
abuse have been held to be non-hearsay.” State v. Treadway, 208 N.C. 
App. 286, 290, 702 S.E.2d 335, 341 (2010) (citations and quotation marks 
omitted), disc. rev. denied, 365 N.C. 195, 710 S.E.2d 35 (2011). There is 
no colorable argument that this evidence was inadmissible and defen-
dant makes none. Therefore, we hold that defendant has failed to show 
that he received ineffective assistance of counsel.

IV.  Sentencing Phase

[6] Defendant next argues that the trial court violated his right to due 
process by quoting the Bible during sentencing. 

A sentence within the statutory limit will be presumed 
regular and valid. However, such a presumption is not con-
clusive. If the record discloses that the court considered 
irrelevant and improper matter in determining the severity 
of the sentence, the presumption of regularity is overcome, 
and the sentence is in violation of defendant’s rights. 
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State v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977). “When 
the validity of a judgment is challenged, the burden is on the defendant 
to show error amounting to a denial of some substantial right.” State  
v. Bright, 301 N.C. 243, 261, 271 S.E.2d 368, 379-80 (1980).

The trial court heard arguments from both attorneys, but neither 
aggravating nor mitigating evidence was offered. The State asked for 
all sentences to run consecutively, while defendant asked for a single 
sentence. Defendant’s only argument at the sentencing hearing was 
that it was a close case and that “he has been a caring father and hus-
band and supportive.” Before pronouncing its sentence, the trial court 
addressed defendant:

Well, let me say this: I think children are a gift of God and 
I think God expects when he gives us these gifts that we 
will treat them as more precious than gold, that we will 
keep them safe from harm the best as we’re able and 
nurture them and the child holds a special place in this 
world. In the 19th chapter of Matthew Jesus tells his dis-
ciples, suffer the little children, to come unto me, forbid 
them not: for such is the kingdom of heaven. And the law 
in North Carolina, and as it is in most states, treats sexual 
abuse of children as one of the most serious crimes a per-
son can commit, and rightfully so, because the damage 
that’s inflicted in these cases is incalculable. It’s murder 
of the human spirit in a lot of ways. I’m going to enter a 
judgment in just a moment. But some day you’re going to 
stand before another judge far greater than me and you’re 
going to have to answer to him why you violated his law 
and I hope you’re ready when that day comes.

Defendant correctly observes that taking into account the religious 
beliefs of either the trial judge or the defendant is an improper sentenc-
ing consideration. “Courts . . . cannot sanction sentencing procedures 
that create the perception of the bench as a pulpit from which judges 
announce their personal sense of religiosity and simultaneously punish 
defendants for offending it.” United States v. Bakker, 925 F.2d 728, 740 
(4th Cir. 1991). However, a trial court’s religious references during sen-
tencing only violate due process “where impermissible personal views 
expressed at sentencing were the basis of the sentence.” United States 
v. Traxler, 477 F.3d 1243, 1249 (10th Cir. 2007), cert. denied, 552 U.S. 909, 
169 L.Ed. 2d 186 (2007).
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As the Fourth Circuit observed in Bakker, “[t]o a considerable extent 
a sentencing judge is the embodiment of public condemnation and social 
outrage. As the community’s spokesperson, a judge can lecture a defen-
dant as a lesson to that defendant and as a deterrent to others.” Bakker, 
925 F.2d at 740 (citation, quotation marks, and footnote omitted). In that 
case, the Fourth Circuit remanded for a new sentencing hearing because 
it was concerned “that the imposition of a lengthy prison term here may 
have reflected the fact that the court’s own sense of religious propriety 
had somehow been betrayed.” Id. at 741.

In Arnett v. Jackson, 393 F.3d 681 (6th Cir. 2005), cert. denied, 546 
U.S. 886, 163 L.Ed. 2d 193 (2005), the Sixth Circuit addressed a similar 
set of circumstances to those here. In Arnett, an Ohio state trial court 
sentenced the defendant to a fifty-one year prison term for pandering 
obscenity and ten counts of rape of a child. 393 F.3d at 684. The victim 
in that case was the daughter of defendant’s live-in girlfriend. Id. at 683. 
At the sentencing hearing, the trial court castigated defendant for his 
crimes, emphasizing the long-term trauma he inflicted on the victim. Id. 
at 683-84. The sentencing court also stated,

that passage where I had the opportunity to look is 
Matthew 18:5, 6. “And whoso shall receive one such little 
child in my name, receiveth me. But, whoso shall offend 
one of these little ones which believe in me, it were better 
for him that a millstone were hanged about his neck, and 
he were drowned in the depth of the sea.”

Id. at 684. After quoting this passage from Matthew, the court pro-
nounced its sentence. Id. Defendant appealed his sentence to the Ohio 
appellate courts. Id. The Ohio Court of Appeals vacated his sentence 
because of the trial court’s comments. Id. The State appealed and the 
Ohio Supreme Court reversed the Court of Appeals, upholding his sen-
tence. Id. After exhausting his direct appeals, the defendant filed a peti-
tion for writ of habeas corpus with the federal district court. Id. The 
federal district court found that the state courts had violated defendant’s 
due process rights and ordered that he be released or resentenced. Id. 
at 685.

On appeal, the Sixth Circuit reversed the district court. Id. at 688. 
The appellate court concluded that

There is nothing in the totality of the circumstances of 
Arnett’s sentencing to indicate that the trial judge used 
the Bible as her “final source of authority,” as found by 
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the district court. Moreover, the Biblical principle of not 
harming children is fully consistent with Ohio’s sentenc-
ing consideration to the same effect. If the trial judge 
had actually sentenced Arnett based upon a belief that 
God commanded that he be “drowned in the depth of 
the sea,” we would expect the sentence imposed to be  
the maximum length possible. In reality, he was sentenced 
in the lower half of the sentencing range allowable under  
Ohio law.

Id. It accordingly held that the defendant’s “due process rights were not 
violated by the judge’s Biblical reference at sentencing.” Id.

While the trial court here should not have referenced the Bible or 
divine judgment in sentencing, defendant cannot show that his rights 
were prejudiced in any way or that his sentence was based on the trial 
court’s religious invocation. The trial court consolidated the convic-
tions into two judgments: it consolidated the one conviction for rape of 
a child into the first judgment along with one count of indecent liberties 
and one count of incest; the remainder of the convictions were consoli-
dated in the second judgment. The trial court sentenced defendant to 
300 to 369 months imprisonment with a consecutive sentence of 240 to 
297 months imprisonment. The most serious offense in the first judg-
ment was rape of a child, which carries a 300 month mandatory mini-
mum sentence, N.C. Gen. Stat. § 14-27.2A(b) (2009). The most serious 
offenses in the second judgment were Class B1 offenses. Defendant had 
a prior record level of 1. The presumptive range for a prior record level 
1 offender convicted of a Class B1 felony was 192-240 months. Thus, 
the trial court sentenced defendant at the mandatory minimum for the 
first judgment and within the presumptive range for the second. See N.C. 
Gen. Stat. § 15A-1340.17 (2009).

The crimes of rape of a child and incest severely harm young chil-
dren, often for the remainder of their lives. “[O]ur society has a long his-
tory of sternly punishing those people who hurt young children.” Arnett, 
393 F.3d at 687. The severe punishments imposed by our General Statutes 
for such crimes recognize this harm. The trial court’s remarks similarly 
touched on this theme and were clearly aimed at lecturing defendant 
about the impact of his crimes on his daughters and on the community. 
In doing so, he acted as the “embodiment of public condemnation and 
social outrage.” Bakker, 925 F.2d at 740.

“[W]e cannot, under the facts of this case, say that defendant was 
prejudiced or that defendant was more severely punished because” 
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of the trial court’s religious invocation at sentencing. State v. Bright,  
301 N.C. 243, 262, 271 S.E.2d 368, 380 (1980).2 “In our opinion, the evi-
dence in this case justified the sentence imposed.” Bright, 301 N.C. at 
262, 271 S.E.2d at 380. Nevertheless, we remind trial courts that “judges 
must take care to avoid using language that could give rise to an appear-
ance that improper factors have played a role in the judge’s decision-
making process even when they have not.” State v. Tice, 191 N.C. App. 
506, 516, 664 S.E.2d 368, 375 (2008).

V.  Conclusion

For the foregoing reasons, we conclude that defendant has shown 
no prejudicial error at trial or sentencing and has failed to show that he 
received ineffective assistance of counsel.

NO ERROR.

Judges CALABRIA and DAVIS concur.

STATE OF NORTH CAROLINA
v.

ANTONIO NEAL GRAY

No. COA13-1081

Filed 3 June 2014

1. Pretrial Proceedings—motion to continue—denied—evi-
dence given to defense counsel at last minute

The trial court did not err in a conspiracy to commit robbery 
with a dangerous weapon case by denying defendant’s motion to 
continue where the prosecutor presented defense counsel with 
a copy of statement made by an alleged co-conspirator, implicat-
ing defendant, at the very last minute. The statement did not sig-
nificantly change the case to defendant’s prejudice so as to require 
additional time to prepare for trial.

2. See also State v. Ledwell, 171 N.C. App. 314, 321, 614 S.E.2d 562, 567 (2005) (hold-
ing that an error in sentencing was not prejudicial when defendant was sentenced in the 
presumptive range); United States v. Salama, 974 F.2d 520, 522 4th Cir. (1992) (holding 
that the trial court’s improper statements regarding the defendant’s nationality did not 
constitute a due process violation where “any impropriety of the district court’s remarks 
did not infect the sentence.”), cert. denied, 507 U.S. 943, 122 L.Ed. 2d 727 (1993).
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2. Evidence—opinion testimony of detective—interpretation of 
text messages—no plain error

The trial court did not plainly err in a conspiracy to commit 
robbery with a dangerous weapon case by allowing testimony 
of a detective concerning his opinions, decisions, observations, 
and interpretation of text messages. Regardless of whether the 
admission of the testimony was error, given the overwhelming and 
uncontroverted evidence of defendant’s guilt, the alleged error did 
not amount to plain error requiring a new trial.

3. Evidence—authentication—photographs of text messages— 
testimony—sufficient

The trial court did not err in a conspiracy to commit robbery 
with a dangerous weapon case by allowing the State to introduce 
into evidence photographs of text messages taken from an alleged 
co-conspirator’s cell phone. Testimony from the detective who 
recovered the text messages from the phone and testimony from 
the person the co-conspirator was communicating with in the text 
messages was sufficient to authenticate the exhibit.

Appeal by defendant from judgments entered 5 April 2013 by Judge 
G. Wayne Abernathy in Wake County Superior Court. Heard in the Court 
of Appeals 19 February 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
Richard G. Sowerby, for the State.

McCotter Ashton, P.A., by Rudolph A. Ashton, III, for 
defendant-appellant.

McCULLOUGH, Judge.

Antonio Neal Gray (“defendant”) appeals from judgments entered 
upon his convictions for attempted robbery with a dangerous weapon, 
conspiracy to commit robbery with a dangerous weapon, and first 
degree burglary. For the following reasons, we find no error.

I.  Background

On 16 July 2012, defendant was arrested pursuant to warrants 
finding probable cause to believe defendant committed the follow-
ing offenses on 11 July 2012: two counts of attempted robbery with a 
dangerous weapon, one count of conspiracy to commit robbery with  
a dangerous weapon, and one count of first degree burglary. On  
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11 September 2012 a Wake County Grand Jury indicted defendant on 
the charges in case numbers 12 CRS 215921 and 215922. Defendant pled 
not guilty and his cases came on for trial in Wake County Superior Court 
before the Honorable G. Wayne Abernathy on 3 April 2013.

At trial the State’s evidence tended to show the following: Isai 
Ntirenganya was a car dealer and a club promoter in Raleigh. Through his 
role as a promoter, Mr. Ntirenganya met Alneisa McKoy, who expressed 
interest in doing some promotion work. On the evening of 11 July 2012, 
Mr. Ntirenganya met up with Ms. McKoy and her friend, Allison Smith, at 
a sweepstakes parlor and took them to his friend’s home in a trailer park 
off New Bern Avenue to talk about promotion work. Mr. Ntirenganya’s 
friend, Kory Clark, was the only one home at the time.

Mr. Ntirenganya and Mr. Clark both testified that they and the two 
women were just hanging out, talking about promotion opportuni-
ties, drinking, and smoking marijuana. Mr. Ntirenganya and Mr. Clark 
recalled that during this time, Ms. McKoy and Ms. Smith were on their 
phones texting, were giggling and whispering to each other, and were 
back and forth to the bathroom numerous times. Mr. Clark found their 
behavior suspicious.

At some point, Mr. Clark left the trailer to buy beer and cigarettes 
from a nearby convenience store. The women wanted to go with Mr. 
Clark and leave Mr. Ntirenganya by himself, but Mr. Clark left without 
them. When Mr. Clark returned several minutes later, he locked the door 
behind him.

Shortly thereafter, Mr. Ntirenganya and Ms. McKoy went to a back 
room in the trailer to talk. At that time, two men burst through the door 
that Mr. Clark had locked upon his return from the convenience store. 
Mr. Ntirenganya testified that someone jumped on his back and they 
tumbled to the floor. Mr. Ntirenganya recalled someone instructing him 
to “[g]et on the ground[]” and a female screaming “[s]omebody got a 
gun.” The man that jumped on Mr. Ntirenganya’s back was smaller than 
Mr. Ntirenganya and Mr. Ntirenganya was able to wrestle away from him 
and flee the trailer.

Mr. Clark testified that he heard the commotion and fled the trailer 
through another door. Mr. Clark did not see the intruders.

Both Mr. Ntirenganya and Mr. Clark indicated that nothing appeared 
to be missing from the trailer following the attempted robbery. Mr. 
Ntirenganya’s wallet and keys, which were on top of cabinets near the 
door, appeared undisturbed.
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In addition to Mr. Ntirenganya and Mr. Clark, Ms. Smith and Ms. 
McKoy testified at trial. Their testimony revealed that they planned to 
rob Mr. Ntirenganya with James Diaz and defendant, who they identi-
fied as the intruders. At the time, Ms. Smith was in a relationship with 
Mr. Diaz and Ms. McKoy was in a relationship with defendant. Although 
defendant did not initially want to take part in the robbery, he went 
along with the plan. Ms. Smith and Ms. McKoy each described the plan 
in detail and testified that they were communicating with Mr. Diaz and 
defendant through text messages to give directions to the trailer, to 
inform them how many people were in the trailer, and to let them know 
that the door to the trailer was unlocked. These text message conversa-
tions were admitted into evidence at trial.

At the close of the State’s evidence, defendant moved to dismiss 
the charges. The trial court allowed defendant’s motion as to count two 
in case number 12 CRS 215921, attempted robbery with a dangerous 
weapon from the person of Mr. Clark, and denied the motion as to the 
remaining charges. Defendant did not put on any evidence and the case 
was given to the jury.

On 5 April 2013, the jury returned verdicts finding defendant guilty 
of attempted robbery with a dangerous weapon, conspiracy to commit 
robbery with a dangerous weapon, and first degree burglary. The trial 
court then entered judgments sentencing defendant to a term of 23 to 
40 months for conspiracy to commit robbery with a dangerous weapon 
and a consecutive term of 59 to 83 months imprisonment for attempted 
robbery with a dangerous weapon and first degree burglary, which 
were consolidated for judgment. Defendant gave notice of appeal in  
open court.

II.  Discussion

Defendant raises the following three issues on appeal: whether the 
trial court (1) erred in denying his motion to continue; (2) plainly erred 
in allowing testimony of a detective concerning his opinions, decisions, 
observations, and interpretation of text messages; and (3) erred in allow-
ing the State to introduce text messages from Mr. Diaz’s cell phone. We 
address each issue in order.

Motion to Continue

[1] The trial court granted defense counsel a twenty-four hour continu-
ance on 2 April 2013. Then, as the State prepared to call defendant’s case 
for trial on 3 April 2013, defense counsel renewed his motion to continue 
asserting he needed additional time to prepare for trial following the 
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late receipt of a statement by Ms. McKoy implicating Mr. Diaz as the 
possessor of the gun during the attempted robbery. Specifically, defense 
counsel argued he prepared for trial as if defendant possessed the gun 
during the attempted robbery and he needed extra time to prepare the 
defense following receipt of Ms. McKoy’s statement, which defense 
counsel claimed changed the theory of the State’s case against defen-
dant to acting in concert.

The trial court rejected defendant’s argument and denied the motion 
to continue. The trial court reasoned that Ms. McKoy’s statement was 
duplicative, did not introduce any new actors or witnesses, and did not 
significantly change the State’s case against defendant. The trial court 
explained that, under the law, it did not matter who possessed the gun; 
if one of the perpetrators possessed a gun, all perpetrators were guilty to 
the same extent. Additionally, the trial court noted it had already granted 
defendant a twenty-four hour continuance.

Now on appeal, defendant contends the trial court erred in denying 
his motion to continue. We disagree.

As this Court has recognized,

“Ordinarily, a motion to continue is addressed to the dis-
cretion of the trial court, and absent a gross abuse of that 
discretion, the trial court’s ruling is not subject to review.” 
State v. Taylor, 354 N.C. 28, 33, 550 S.E.2d 141, 146 (2001) 
(citing State v. Searles, 304 N.C. 149, 153, 282 S.E.2d 430, 
433 (1981)). “ ‘Continuances are not favored and the party 
seeking a continuance has the burden of showing sufficient 
grounds for it. The chief consideration is whether granting 
or denying a continuance will further substantial justice.’ ” 
In re Humphrey, 156 N.C. App. 533, 538, 577 S.E.2d 421, 
425 (2003) (quoting Doby v. Lowder, 72 N.C. App. 22, 24, 
324 S.E.2d 26, 28 (1984)). “However, if ‘a motion to con-
tinue is based on a constitutional right, then the motion 
presents a question of law which is fully reviewable on 
appeal.’ ” State v. Jones, 342 N.C. 523, 530–31, 467 S.E.2d 
12, 17 (1996) (quoting State v. Covington, 317 N.C. 127, 
129, 343 S.E.2d 524, 526 (1986)).

In re D.Q.W., 167 N.C. App. 38, 40-41, 604 S.E.2d 675, 676-77 (2004).

“To establish that the trial court’s failure to give addi-
tional time to prepare constituted a constitutional viola-
tion, defendant must show ‘how his case would have been 
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better prepared had the continuance been granted or that 
he was materially prejudiced by the denial of his motion.’ 
‘[A] motion for a continuance should be supported by an 
affidavit showing sufficient grounds for the continuance.’ 
‘ “[A] postponement is proper if there is a belief that mate-
rial evidence will come to light and such belief is reason-
ably grounded on known facts.” ’ ”

Id. at 41, 604 S.E.2d at 677 (quoting State v. McCullers, 341 N.C. 19, 
31–32, 460 S.E.2d 163, 170 (1995) (quoting State v. Covington, 317 N.C. 
127, 130, 343 S.E.2d 524, 526 (1986); State v. Kuplen, 316 N.C. 387, 403, 
343 S.E.2d 793, 802 (1986); and State v. Tolley, 290 N.C. 349, 357, 226 
S.E.2d 353, 362 (1976) (other citation omitted))).

In support of his argument that the trial court erred, defendant cites 
two cases, State v. Smith, 178 N.C. App. 134, 631 S.E.2d 34 (2006) and 
State v. Pickard, 107 N.C. App. 94, 418 S.E.2d 690 (1992), in which trial 
courts denied the respective defendants’ motions for continuances. 
This Court subsequently affirmed the trial courts’ decisions in both of 
those cases. Smith, 178 N.C. App. at 142-44, 631 S.E.2d at 39-41; Pickard,  
107 N.C. App. at 100-01, 418 S.E.2d at 693-94. Defendant then argues a dif-
ferent result is warranted in this case because it is distinguishable from 
Smith and Pickard. Specifically, defendant repeats the argument made 
before the trial court that, while Ms. McKoy’s statement is less inculpa-
tory of defendant, the statement was prejudicial to defendant because it 
changed the theory of the case against him at the eleventh hour.

Although the present case may be distinguished from Smith and 
Pickard, we are not convinced that the trial court erred in denying 
defendant’s motion to continue. We agree with the trial court that Ms. 
McKoy’s statement did not significantly change the case to defendant’s 
prejudice so as to require additional time to prepare for trial beyond the 
twenty-four hour continuance already granted by the trial court. Thus, 
we hold the trial court did not abuse its discretion in denying defen-
dant’s motion to continue.

To the extent defendant argues the denial violated his constitutional 
rights, defendant was not prejudiced. As argued by the State, there 
is nothing in the record tending to show that the State implied it was 
proceeding to trial solely on the theory that defendant possessed the 
gun. In fact, defense counsel should not have been surprised by Ms. 
McKoy’s statement. During defendant’s bond hearing on 11 February 
2013, months before trial, the State summarized the evidence against 
defendant. In that summary, the State indicated that Mr. Diaz possessed 
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the gun during the attempted robbery. Defense counsel was present at 
the hearing.

Moreover, there was contradictory testimony elicited by the State 
at trial from which the jury could have determined defendant possessed 
the gun during the attempted robbery. Ms. Smith testified that defendant 
possessed the gun while Ms. McKoy testified that Mr. Diaz entered the 
trailer with the gun.

Opinion Testimony

[2] At trial, the State called Detective Snowden of the Raleigh Police 
Department to testify. The State then questioned Detective Snowden 
about text messages between the perpetrators on the night of the 
attempted robbery. Detective Snowden testified about three separate 
text message conversations: a conversation between Ms. McKoy and 
defendant, a conversation between Mr. Diaz and Ms. Smith, and a con-
versation between Mr. Diaz and Ms. McKoy.

When questioned about the text messages between Ms. McKoy and 
defendant, Detective Snowden stated “it was clear . . . that [Ms. McKoy] 
had assisted [defendant] with the plan and execution of the attempted 
robbery. And it looked like directions were given to [defendant’s] cell 
phone and allowing access to the residence.” Detective Snowden also 
testified that the address provided to defendant by Ms. McKoy in the 
text messages corresponded to the trailer where the attempted robbery 
took place and it appeared defendant was asking Ms. McKoy if the door 
to the trailer was open. When questioned about his observations of the 
text messages between Mr. Diaz and Ms. Smith, Detective Snowden 
responded that they appeared to illustrate “the actual time line [sic] 
of the attempted robbery, along with, [he] guess[ed], the escape of Ms. 
Smith.” Detective Snowden stated “[i]t was clear that [Ms. Smith] had 
helped her boyfriend, Mr. Diaz, plan and execute the attempted robbery.” 
Detective Snowden further indicated that defendant’s and Ms. McKoy’s 
nicknames appeared in the text message conversation. When questioned 
about his observations of the third text message conversation between 
Ms. McKoy and Mr. Diaz, Detective Snowden stated, “it appeared that 
directions were being given, the doors were being asked to be unlocked, 
and then it seemed like they were trying to find Ms. Smith.”

Detective Snowden then described his overall impression from the 
text messages as follows:

Just looking at the text messages, again, like I said, it 
kind of gave a good timeline of what had occurred, that a 
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robbery was being planned with Mr. Diaz and [defendant] 
involved, and that the girls were part of that robbery, and 
they were supposed to open a door. They were telling 
them how much money was there, how many people -- or 
how many victims might be there.

Just -- all together, it just -- it kind of put everything in place 
as far as a robbery was going to be done, but, as described 
by the victims, it was botched, and nothing was gotten. 
And it seemed like, once Ms. Smith got lost, it also showed 
you they were trying to find her, you know, and direct her 
how to get to a certain spot to be picked up.

Defendant did not object to Detective Snowden’s testimony at trial. 
Yet, now on appeal, defendant contends the trial court plainly erred in 
allowing Detective Snowden to testify regarding his opinions and obser-
vations of the text messages. We disagree.

“In criminal cases, an issue that was not preserved by objection 
noted at trial and that is not deemed preserved by rule or law with-
out any such action nevertheless may be made the basis of an issue  
presented on appeal when the judicial action questioned is specifi-
cally and distinctly contended to amount to plain error.” N.C. R. App.  
P. 10(a)(4) (2014).

For error to constitute plain error, a defendant must dem-
onstrate that a fundamental error occurred at trial. To show 
that an error was fundamental, a defendant must establish 
prejudice that, after examination of the entire record, the  
error had a probable impact on the jury’s finding that  
the defendant was guilty. Moreover, because plain error is to 
be applied cautiously and only in the exceptional case, the 
error will often be one that seriously affect[s] the fairness, 
integrity or public reputation of judicial proceedings[.]

State v. Lawrence, 365 N.C. 506, 518, 723 S.E.2d 326, 334 (2012) (cita-
tions and quotation marks omitted).

Regardless of whether or not the admission of Detective Snowden’s 
testimony concerning his opinion and observations from the text mes-
sages was error, given the overwhelming and uncontroverted evidence 
of defendant’s guilt in the record, the alleged error does not amount to 
plain error requiring a new trial.
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Text Messages

[3] As referenced, at trial, the State introduced photographs of text 
messages between Mr. Diaz and Ms. Smith and between Mr. Diaz and 
Ms. McKoy that were found on Mr. Diaz’s cell phone following his arrest. 
Defendant did not initially object to the admission of the photographs 
of the text messages and they were admitted into evidence as the State’s 
exhibits ten and twelve. At the request of the State, Detective Snowden 
read the text messages photographed in exhibit ten aloud in open court. 
Defendant did not object. However, immediately after exhibit twelve 
was admitted and the State requested that Detective Snowden read the 
photographed text messages between Mr. Diaz and Ms. McKoy in open 
court, defense counsel asked to be heard and objected to the admission 
of exhibit twelve based on lack of authentication. After hearing argu-
ments, the trial court overruled defendant’s objection.

Defendant now contends the trial court erred in allowing the photo-
graphs of the text messages between Mr. Diaz and the two women to be 
admitted into evidence.

At the outset, we note defendant’s objection was untimely as to 
the admission of exhibit ten. Therefore, defendant has not preserved 
the issue for appeal. See N.C. R. App. P. 10(a)(1) (2014) (“In order to 
preserve an issue for appellate review, a party must have presented  
to the trial court a timely request, objection, or motion, stating the spe-
cific grounds for the ruling the party desired the court to make if the 
specific grounds were not apparent from the context.”). Nevertheless, 
the following analysis for exhibit twelve applies equally to exhibit ten.

In support of his argument that there was inadequate authentica-
tion, defendant cites State v. Taylor, 178 N.C. App. 395, 632 S.E.2d 218 
(2006). In Taylor, the State sought to admit printouts or transcripts of 
text messages sent to and from the victim’s cell phone. Id. at 412, 632 
S.E.2d at 230. In order to authenticate the text messages, the State called 
employees of the cell phone company to testify concerning how the 
company kept records of its customers’ text messages and how they are 
retrieved. Id. at 413, 632 S.E.2d at 230. This court held the combination 
of the employee’s testimony and the circumstantial evidence within the 
text messages was sufficient to authenticate the evidence. Id.

Defendant now argues the same type of testimony was needed in 
this case to authenticate the photographs of the text messages admitted 
as exhibit twelve. We disagree.
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The North Carolina Rules of Evidence provide that “[t]he require-
ment of authentication or identification as a condition precedent to 
admissibility is satisfied by evidence sufficient to support a finding that 
the matter in question is what its proponent claims.” N.C. Gen. Stat.  
§ 8C-1, Rule 901(a) (2013). The rule further provides a nonexclusive list 
of ways to authenticate evidence, including “testimony of a witness with 
knowledge ‘that a matter is what it is claimed to be.’ ” Taylor, 178 N.C. App. 
at 413, 632 S.E.2d at 230 (quoting N.C. Gen. Stat. § 8C-1, Rule 901(b)(1)).

In this case, Detective Snowden testified that he took pictures of 
text messages on Mr. Diaz’s cell phone while searching the phone inci-
dent to Mr. Diaz’s arrest. Detective Snowden then identified the photo-
graphs in exhibit twelve as screen shots of Mr. Diaz’s cell phone and 
testified that they were in substantially the same condition as when he 
obtained them. Ms. McKoy, with whom Mr. Diaz was communicating in 
the text messages, also testified to the authenticity of exhibit twelve. 
Specifically, Ms. McKoy testified that she, Mr. Diaz, Ms. Smith, and 
defendant had planned to rob Mr. Ntirenganya. The plan was that she 
and Ms. Smith would meet up with Mr. Ntirenganya and communicate 
with Mr. Diaz and defendant through text messages to let them know 
what was going on. Ms. McKoy testified that she sent text messages to 
Mr. Diaz and defendant telling them where the trailer was located, how 
many people were in the trailer, and that the door was open. Ms. McKoy 
then identified exhibit twelve as the text message conversation between 
her and Mr. Diaz. Ms. McKoy further stated exhibit twelve was an accu-
rate representation of her text message conversation with Mr. Diaz.

We hold the testimony in this case by Detective Snowden, who 
recovered the text messages from Mr. Diaz’s cell phone, and Ms. McKoy, 
with whom Mr. Diaz was communicating in the text messages illustrated 
in exhibit twelve, was sufficient to authenticate exhibit twelve. Thus, the 
trial court did not err in admitting the photographs into evidence.

III.  Conclusion

For the reasons discussed above, the trial court did not error in 
denying defendant’s motion to continue or in allowing the photographs 
of the text messages into evidence at trial. Additionally, the trial court 
did not plainly error in allowing the testimony of Detective Snowden.

No Error.

Judges HUNTER, Robert C., and GEER concur.
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STATE OF NORTH CAROLINA
v.

ALBERT GREY GURKIN, SR.

No. COA13-1220

Filed 3 June 2014

1. Jury—alleged misconduct—judicial inquiry into conduct—no 
abuse of discretion

The trial court did not abuse its discretion in a homicide case by 
declining to inquire into alleged improper discussions by prospec-
tive jurors. The trial court acted within its discretion in declining to 
conduct any further inquiry into the alleged improper discussions of 
prospective jurors and limiting the scope of its inquiry.

2. Jury—selection procedures—deviation form statutory proce-
dure—no prejudice shown

The trial court did not plainly err in a homicide case by deviat-
ing from the statutory procedure governed by N.C.G.S. § 15A-1214 
for passing jurors to defendant during jury selection. Although it 
was undisputed that the trial court violated the statutorily mandated 
procedure, defendant failed to show prejudice such as jury bias, the 
inability to question prospective jurors, inability to assert peremp-
tory challenges, nor any other defect which had the likelihood to 
affect the outcome of the trial. Furthermore, the deviation from the 
statutory procedure in this case did not constitute reversible error 
per se.

3. Homicide—jury instructions—omission of involuntary man-
slaughter instruction—not prejudicial

The trial court did not commit plain error in a murder case 
by omitting an instruction on involuntary manslaughter. In find-
ing defendant guilty of second-degree murder, the jury necessarily 
found beyond a reasonable doubt that defendant acted with mal-
ice, rejecting the absence of malice necessary for involuntary man-
slaughter. Thus, it could not be said that had the jury been instructed 
on involuntary manslaughter, the jury would have reached a differ-
ent verdict.

4. Homicide—jury instructions—self-defense—imperfect self-
defense—no evidence to support either instruction

The trial court properly denied defendant’s requested instruc-
tions on self-defense and imperfect self-defense in a murder case. 
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The evidence taken in the light most favorable to defendant failed to 
show any circumstances that would suggest that defendant reason-
ably believed it was necessary or reasonably necessary for him to 
kill his wife in order to avoid death or great bodily harm.

Appeal by defendant from judgment entered 7 February 2013 by 
Judge Wayland J. Sermons, Jr., in Martin County Superior Court. Heard 
in the Court of Appeals 19 March 2014.

Attorney General Roy Cooper, by Special Deputy Attorney General 
Richard L. Harrison, for the State.

Rudolf Widenhouse & Fialko, by M. Gordon Widenhouse, Jr., for 
defendant-appellant.

McCULLOUGH, Judge.

Defendant appeals from judgment entered 7 February 2013 after a 
Martin County jury found him guilty of second-degree murder. For the 
following reasons, we find no prejudicial error.

I.  Background

Defendant, Albert Grey Gurkin, Sr., was indicted for first-degree 
murder on 17 August 2009. Defendant was tried at the 28 January 2013 
Criminal Session of Martin County Superior Court, the Honorable 
Wayland J. Sermons, Jr., presiding.

Prior to the start of jury selection, the trial court inquired as to 
whether counsel had any objections and no objections were raised. Jury 
selection began with the trial court selecting six prospective jurors for 
voir dire. All six prospective jurors were passed to the defense. The trial 
court excused one venire member and the defense accepted the remain-
ing five. The trial court then directed the clerk to call seven prospective 
jurors. This modified process continued without objection until a full 
jury was accepted.

During the voir dire of prospective juror Ms. McNeil, McNeil 
stated she overheard some discussion in the jury room about the case. 
Specifically, she overheard a few prospective jurors discussing whether 
they knew defendant or what the case was about. During the State’s voir 
dire questioning, the following exchange took place:

MR. EDWARDS:  Have you -- since this happened, do you 
recall having a conversation with anyone about the case?
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JUROR NO. 7/MS. MCNEILL:  Not really. Just, you know 
wondering what it was about when I was sitting in the  
jury room.

During defense counsel’s voir dire questioning, the following exchange 
took place:

MR. DUPREE:  You mentioned something that I’m going to 
ask you a couple of questions about. You said in the jury 
room where you’ve all got so much free time over the last 
few days there was some discussion about what was going 
on or what the case was about?

JUROR NO. 7/MS. MCNEILL:  Yes, a little bit.

MR. DUPREE:  What kind of discussion did you hear?

JUROR NO. 7/MS. MCNEILL:  Did we –- did anybody know 
him, you know, Grey, know him personally and what hap-
pened, that sort of thing. I know you said not to do that, 
but they did.

THE COURT:  I sure did.

MR. DUPREE:  Would you say that was quite a few people 
asking each other about –-

JUROR NO. 7/MS. MCNEILL:  No, not a lot. Just a few.

MR. DUPREE:  Just people in your circle?

JUROR NO. 7/MS. MCNEILL:  Just a little bit around me.

MR. DUPREE:  Well, obviously, you knew, and you’re an 
accomplished person who has had a long career, what the 
Judge’s specific instructions were. Do you feel like that 
that disobeyance, that discussion, had any impact on you?

JUROR NO. 7/MS. MCNEILL:  No, because nobody knew 
much about it.

MR. DUPREE:  . . . In its entire capacity, do you think any 
of those discussions would have caused any impact on the 
ability to sit on this jury?

JUROR NO. 7/MS. MCNEILL:  No.

MR. DUPREE:  Now, other than asking about what was –- 
if anybody knew him or knew them or whatever, what else 
was discussed that you heard?



210 IN THE COURT OF APPEALS

STATE v. GURKIN

[234 N.C. App. 207 (2014)]

JUROR NO. 7/MS. MCNEILL:  That’s about it. It was the 
same thing. It was what I read in the paper or on the news.

MR. DUPREE:  They talked about that, the coverage that 
had been applied to the media?

JUROR NO. 7/MS. MCNEILL:  A little bit. But –- (shaking 
her head back and forth.)

Based on these exchanges, defense counsel made a motion for mis-
trial. After the court asked defense counsel whether he intended to offer 
any evidence in support of his motion, he requested to examine the 57 
remaining members of the jury pool that may have been in the room at 
the time of the alleged improper discussion. That request, along with the 
motion for mistrial, was denied. The trial court declined to excuse Ms. 
McNeill for cause and the defense used one of its peremptory challenges 
to excuse her.

The evidence at trial tended to show the following: defendant and 
Jewel Gurkin, the victim, had a contentious marriage. They would often 
go days without speaking to one another. A main point of contention 
was the contents of defendant’s will. Defendant wanted to leave all of 
his money to Jewel and all of his land to his son, Grey Gurkin, Jr. Jewel 
was unhappy about defendant leaving the land to his son. Jewel told oth-
ers about her troubles with defendant and that she feared “something 
was going to happen.”

The night before Jewel’s death, she and defendant engaged in a 
heated argument about defendant’s will. The next morning, defendant 
went into the bathroom to shave and brush his teeth. While defendant 
was washing his eyes with a hot washcloth, Jewel touched defendant in 
his lower back with a stun gun. Defendant turned around and pushed 
Jewel up against the cabinets in an attempt to keep her from using the 
stun gun again. Defendant was able to use his left hand to push the stun 
gun into Jewel’s side. Defendant had no memory of what he did with his 
right hand. Jewel “snatched back” and the stun gun burned defendant’s 
fingers. According to defendant, the next thing he knew, they were on 
the floor.

Defendant noticed blood in the corner of Jewel’s mouth and discov-
ered she was not breathing. When defendant realized Jewel was dead, he 
wrapped her in a blanket, tied her hands and feet together, and carried 
her down to a pond on his property. He moved some sticks and limbs 
around and laid her on the ground. Police were alerted when Jewel failed 
to show up for work. They were unable to find her. That night, defendant 
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stayed with his son and told him what he had done. Sometime between 
midnight and 5:00 a.m., defendant moved and unwrapped the body so 
it could be found. After moving the body, defendant was immediately 
apprehended by the police, who had been searching for the body all day.

An autopsy revealed the cause of death to be strangulation. The 
state’s expert testified that it can take approximately ten seconds of 
compression on the neck for a person to lose consciousness and approx-
imately five minutes to cause death.

At the close of the evidence, the trial court instructed the jury on 
first-degree murder, second-degree murder, voluntary manslaughter, and  
acquittal. Defense counsel requested instructions on self-defense  
and imperfect self-defense, which the trial court denied. The jury 
returned a verdict finding defendant guilty of second-degree murder and 
the trial court entered a judgment sentencing defendant to a term of 189 
to 236 months in prison. Defendant gave notice of appeal in open court.

II.  Discussion

Defendant raises the following issues on appeal: (1) whether the 
trial court abused its discretion by declining to inquire into alleged 
improper discussions by prospective jurors; (2) whether the trial court 
plainly erred in deviating from the statutory procedure for passing jurors 
to defendant during jury selection; (3) whether the trial court plainly 
erred in omitting an instruction on involuntary manslaughter; and  
(4) whether the trial court properly denied defendant’s requested 
instructions on self-defense and imperfect self-defense.

A.  Jury Misconduct

[1] Defendant first asserts that the trial court abused its discretion by 
declining to make an inquiry into alleged improper discussions by pro-
spective jurors. Specifically, defendant argues that when such jury mis-
conduct is alleged, the trial court must conduct an investigation into the 
alleged misconduct and does not have the discretion to decline to do so.

In reviewing a trial court’s decision to grant or deny a motion for 
mistrial on the basis of juror misconduct, we review for abuse of discre-
tion. State v. Bonney, 329 N.C. 61, 73, 405 S.E.2d 145, 152 (1991). The 
trial court’s decision should only be overturned where the error is so 
serious that it substantially and irreparably prejudiced the defendant, 
making a fair and impartial verdict impossible. Id.

“The determination of the existence and effect of jury misconduct 
is primarily for the trial court whose decision will be given great weight 
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on appeal.” Id. at 83, 405 S.E.2d at 158. When jury misconduct is alleged, 
the trial court is vested with the “discretion to determine the procedure 
and scope of the inquiry.” State v. Burke, 343 N.C. 129, 149, 469 S.E.2d 
901, 910 (1996).

Defendant relies on State v. Harris, 145 N.C. App. 570, 551 S.E.2d 
499 (2001), disc. review denied, 355 N.C. 218, 560 S.E.2d 146 (2002), 
for the contention that an absolute duty to investigate juror miscon-
duct is imposed upon the trial court when such misconduct is alleged. 
Specifically, defendant cites to the following sentence: “Where juror 
misconduct is alleged . . . the trial court must investigate the matter 
and make appropriate inquiry.” Harris, 145 N.C. App. at 576, 551 S.E.2d 
at 503. Defendant’s reliance on this quote ignores the immediately fol-
lowing sentence from Harris: “However, there is no absolute rule that 
a court must hold a hearing to investigate juror misconduct upon an 
allegation.” Id. at 576-77, 551 S.E.2d at 503. Indeed, this Court has held 
that only “[w]hen there is substantial reason to fear that the jury has 
become aware of improper and prejudicial matters, the trial court must 
question the jury as to whether such exposure has occurred and, if so, 
whether the exposure was prejudicial.” State v. Black, 328 N.C. 191, 196, 
400 S.E.2d 398, 401 (1991) (emphasis added). Further, “[a]n examina-
tion of the juror involved in alleged misconduct is not always required, 
especially where the allegation is nebulous.” Harris, 145 N.C. App. at 
577, 551 S.E.2d at 503.

Our Supreme Court has held that “ ‘[i]n the event of some contact 
with a juror it is the duty of the trial judge to determine whether such 
contact resulted in substantial and irreparable prejudice to the defen-
dant. It is within the discretion of the trial judge as to what inquiry to 
make.’ ” Burke, 343 N.C. at 149, 469 S.E.2d at 911 (emphasis added) 
(quoting State v Willis, 332 N.C. 151, 173, 420 S.E.2d 158, 168 (1992)).

The trial court acted within its discretion in declining to conduct 
any further inquiry into the alleged improper discussions of prospec-
tive jurors and limiting the scope of its inquiry to the lines of question-
ing quoted above. When asked by the court, defense counsel could not 
say how defendant was prejudiced. Ms. McNeill stated that from what 
she overheard, no prospective juror indicated that he or she either 
knew defendant or anything about the case. Based upon Ms. McNeill’s 
responses and the trial court’s observations, the trial court was satis-
fied that the alleged statements of prospective jurors did not give rise 
to a substantial reason to fear that the jury was prejudiced. It was well 
within the trial court’s discretion when it limited its inquiry to a con-
sideration of Ms. McNeill’s voir dire and determined that there was no 
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prejudice to defendant. Accordingly, we hold that the trial court did not 
err in refusing to conduct any further inquiry.

B.  Jury Selection Procedure

[2] Defendant next asserts that the trial court erred in deviating from 
the statutory procedure for passing jurors to defendant during jury 
selection. Defendant argues that deviation from the requirements of 
N.C. Gen. Stat. § 15A-1214 entitles him to a new trial. We disagree.

Although defendant failed to object to the procedure utilized at trial, 
“when a trial court acts contrary to a statutory mandate . . . the right to 
appeal the court’s action is preserved.” State v. Love, 177 N.C. App. 614, 
623, 630 S.E.2d 234, 240, disc. review denied, 360 N.C. 580, 636 S.E.2d 
192 (2006) (internal quotation marks omitted). In reviewing a trial court’s 
deviation from the statutory procedure for the passing of jurors to the 
defendant where defendant failed to object to the procedure, we review 
for plain error. State v. Stroud, 147 N.C. App. 549, 564, 557 S.E.2d 544, 
553 (2001). Our Supreme Court recently clarified how the plain error 
rule is to be applied in North Carolina:

For error to constitute plain error, a defendant must dem-
onstrate that a fundamental error occurred at trial. To 
show that an error was fundamental, a defendant must 
establish prejudice that, after examination of the entire 
record, the error had a probable impact on the jury’s find-
ing that the defendant was guilty.

State v. Lawrence, 365 N.C. 506, 518, 723 S.E.2d 326, 334, (2012) (cita-
tions and internal quotation marks omitted). Further, the plain error 
rule is to be applied cautiously and only in exceptional cases, and the 
error will often be one that “seriously affect[s] the fairness, integrity or 
public reputation of judicial proceedings[.]” Id. (quotation marks and 
citations omitted).

The procedure for passing prospective jurors to a defendant during 
jury selection is governed by N.C. Gen. Stat. § 15A-1214, which provides 
in pertinent part:

(d) The prosecutor must conduct his examination of the 
first 12 jurors seated and make his challenges for cause and 
exercise his peremptory challenges. If the judge allows a 
challenge for cause, or if a peremptory challenge is exer-
cised, the clerk must immediately call a replacement into 
the box. When the prosecutor is satisfied with the 12 in the 
box, they must then be tendered to the defendant. . . .
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. . . .

(f) Upon the calling of replacement jurors, the prosecu-
tor must examine the replacement jurors and indicate 
satisfaction with a completed panel of 12 before the 
replacement jurors are tendered to a defendant. . . . This 
procedure is repeated until all parties have accepted  
12 jurors.

N.C. Gen. Stat. § 15A-1214(d) and (f) (2013). It is undisputed that the 
trial court violated the statutorily mandated procedure for jury selec-
tion. Despite this violation, “a new trial does not automatically follow a 
finding of statutory error.” State v. Garcia, 358 N.C. 382, 406, 597 S.E.2d 
724, 742-43 (2004), cert. denied, 543 U.S. 1156, 161 L. Ed. 2d 122 (2005). 
Our Supreme Court has “consistently required that defendants claiming 
error in jury selection procedures show prejudice in addition to a statu-
tory violation before they can receive a new trial.” Id. at 406, 597 S.E.2d 
at 743.

The procedure for jury selection is designed to “ensure the empanel-
ment of an impartial and unbiased jury.” Love, 177 N.C. App. at 623, 630 
S.E.2d at 241 (internal quotation marks omitted). Defendant, both in his 
brief and reply brief, asserts a claim of prejudice on the basis that the 
trial court deviated from the statutory procedure. However, defendant 
fails to show, nor does he argue, “jury bias, the inability to question pro-
spective jurors, inability to assert peremptory challenges, nor any other 
defect which had the likelihood to affect the outcome of the trial.” Id.

Defendant’s basis for prejudice on appeal is that he exhausted 
his peremptory challenges. We are not persuaded by this argument. 
Defendant’s bare assertion that he was prejudiced in this manner fails to 
meet his “heavier burden of showing that the error rises to the level of 
plain error.” Lawrence, 365 N.C. at 516, 723 S.E.2d 333.

Defendant also contends that deviation from the statutory proce-
dure constitutes reversible error per se. To support this contention, 
defendant relies on Gray v. Mississippi, 481 U.S. 648, 95 L. Ed. 2d 622 
(1987). However, whatever support defendant draws from Gray is lim-
ited to capital cases. Accordingly, because defendant has failed to show 
prejudice, we hold that the trial court’s deviation from the statutory pro-
cedure does not warrant a new trial.

C.  Instruction on Involuntary Manslaughter

[3] Defendant’s third contention is that the trial court erred by fail-
ing to instruct the jury on the lesser-included offense of involuntary 
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manslaughter. Defendant argues that because the evidence suggests 
he acted with at most culpable negligence, the trial court should have 
instructed the jury on involuntary manslaughter. We disagree.

Because defendant did not request an instruction on involuntary 
manslaughter and did not object to the instructions given at trial, we 
review for plain error. State v. McCollum, 157 N.C. App. 408, 412, 579 
S.E.2d 467, 469 (2003), aff’d, 358 N.C. 132, 591 S.E.2d 519 (2004). As 
noted above, the plain error rule is to be applied cautiously, and only 
in exceptional cases where a fundamental error occurred such that the 
error had a probable impact on the jury’s finding that the defendant was 
guilty. Lawrence, 365 N.C. at 518, 723 S.E.2d at 334.

The distinguishing difference between second-degree murder and 
manslaughter is the presence of malice in second-degree murder and 
its absence in manslaughter. McCollum, 157 N.C. App. at 412, 579 S.E.2d 
at 470. Defendant argues that the evidence showed he acted recklessly 
and with a disregard for human life and did not intend to kill Jewel. 
Thus, defendant argues, an instruction on involuntary manslaughter was 
necessary. However, malice can be implied where a defendant acted so 
recklessly or wantonly “as to manifest depravity of mind and disregard 
for human life. In such a case, the homicide cannot be involuntary man-
slaughter, even if the assailant did not intend to kill the victim.” Id. at 
412-13, 579 S.E.2d at 570 (internal quotation marks and citation omitted).

We find McCollum to be squarely on point with our case. In that case, 
as here, the trial court submitted first-degree murder, second-degree 
murder, voluntary manslaughter, and acquittal to the jury, who returned 
a verdict of second-degree murder. The defendant did not request an 
instruction on involuntary manslaughter, nor did he object to the lack 
of such an instruction. This Court held that when the jury returned a 
verdict of second-degree murder, it necessarily negated a finding of the 
absence of malice:

When the jury convicted defendant of second-degree mur-
der and rejected voluntary manslaughter, it necessarily 
found that defendant acted with malice. A finding of mal-
ice precludes a finding of either voluntary manslaughter 
or involuntary manslaughter. Any asserted error in failing 
to instruct on involuntary manslaughter was harmless and 
does not rise to the level of plain error.

McCollum, 157 N.C. App. at 414, 579 S.E.2d at 471 (citation omitted). 
In finding defendant guilty of second-degree murder, the jury necessar-
ily found beyond a reasonable doubt that defendant acted with malice, 
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rejecting the absence of malice necessary for involuntary manslaugh-
ter. The jury had an opportunity to find an absence of malice and did 
not. Thus, it cannot be said that had the jury been instructed on invol-
untary manslaughter, the jury would have reached a different verdict. 
Accordingly, we hold that the trial court did not plainly err in failing to 
instruct the jury on involuntary manslaughter.

D.  Self-Defense and Imperfect Self-Defense Instruction

[4] Defendant’s final argument is that the trial court erred in denying his 
request to instruct the jury on self-defense and imperfect self-defense. 
Because defendant requested jury instructions on self-defense and 
imperfect self-defense, we review de novo. State v. Cruz, 203 N.C. App. 
230, 235, 691 S.E.2d 47, 50 (2010).

Perfect self-defense excuses a killing completely when it is shown at 
the time of the killing that:

(1) it appeared to defendant and he believed it to be nec-
essary to kill the deceased in order to save himself 
from death or great bodily harm; and

(2) defendant’s belief was reasonable in that the circum-
stances as they appeared to him at the time were suf-
ficient to create such a belief in the mind of a person 
of ordinary firmness; and

(3) defendant was not the aggressor in bringing on the 
affray, i.e., he did not aggressively and willingly enter 
into the fight without legal excuse or provocation; and

(4) defendant did not use excessive force, i.e., did not 
use more force than was necessary or reasonably 
appeared to him to be necessary under the 
circumstances to protect himself from death or great  
bodily harm.

State v. Bush, 307 N.C. 152, 158, 297 S.E.2d 563, 568 (1982). An instruc-
tion on imperfect self-defense arises when only the first two of the above 
elements are shown. Id. at 159, 297 S.E.2d at 568.

A defendant is entitled to an instruction on self-defense only where 
there is “any evidence in the record from which it can be determined 
that it was necessary or reasonably appeared to be necessary for him to 
kill his adversary in order to protect himself from death or great bodily 
harm.” Id. at 160, 297 S.E.2d at 569. It is for the trial court to determine 
as a matter of law “whether there is any evidence that the defendant 
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reasonably believed it to be necessary to kill his adversary in order to 
protect himself from death or great bodily harm.” Id. In determining 
whether a self-defense instruction should have been given, we examine 
the facts in the light most favorable to the defendant. State v. Moore,  
111 N.C. App. 649, 654, 432 S.E.2d 887, 889 (1993).

At no point during the trial did defendant testify that he thought it 
was necessary or reasonably necessary to kill Jewel in order to protect 
himself from death or great bodily harm. Defendant only testified that 
his wife was holding a stun gun and that he pushed her up against the 
bathroom cabinets to keep her from using the stun gun. Defendant was 
able to push the stun gun into Jewel’s side and ultimately subdued her. 
He did not state that he feared for his life or that he feared he might 
suffer great bodily harm at any time during the altercation. Defendant’s 
testimony does not suggest, neither explicitly nor implicitly, that it was 
necessary or reasonably necessary to kill his wife in order to avoid death 
or great bodily harm.

We find that the evidence taken in the light most favorable to defen-
dant fails to show any circumstances that would suggest that defendant 
reasonably believed it was necessary or reasonably necessary for him to 
kill Jewel in order to avoid death or great bodily harm. Because defen-
dant failed to satisfy the required elements for an instruction on self-
defense or imperfect self-defense, we hold that the trial court did not err 
in refusing to submit those issues to the jury.

III.  Conclusion

For the reasons stated above, we conclude that the trial court did 
not commit prejudicial error.

No prejudicial error.

Judges ELMORE and DAVIS concur.
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STATE OF NORTH CAROLINA
v.

FRANCIS MARIUS HOGAN, JR., defendant

No. COA13-1284

Filed 3 June 2014

1. Confessions and Incriminating Statements—spontaneous 
statement—not custodial interrogation

The trial court did not err in an assault case by denying defen-
dant’s motion to suppress his statement to police. Defendant’s 
statements in response to questions posed to the victim were spon-
taneous and not the result of custodial interrogation. Therefore, 
defendant was not subjected to custodial interrogation without the 
benefit of Miranda warnings.

2. Sentencing—prior record level—out-of-state conviction— 
felony

The trial court did not err in an assault case by calculating 
defendant’s prior record level counting a New Jersey third-degree 
theft conviction as a Class I felony. New Jersey considers third-
degree offenses to be the same as common law felonies and a certi-
fied criminal history record from New Jersey presented by the State 
that contained defendant’s New Jersey Criminal History Detailed 
Record and listed defendant’s theft convictions as felony convic-
tions was sufficient under State v. Lindsey, 118 N.C. App. 549, to 
show that it was a felony. Furthermore, defendant failed to show 
that third-degree theft in New Jersey is substantially similar to a 
North Carolina misdemeanor.

Appeal by defendant from Judgment entered 12 March 2013 and 
Order entered 26 February 2013 by Judge Thomas H. Lock in Superior 
Court, Johnston County. Heard in the Court of Appeals 20 March 2014.

Attorney General Roy A. Cooper III, by Special Deputy Attorney 
General Lars F. Nance, for the State.

Michele Goldman, for defendant-appellant.

STROUD, Judge.

Francis Hogan, Jr. (“defendant”) appeals from the judgment entered 
12 March 2013 after he pled guilty to assault by strangulation and from 
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the order entered 26 February 2013 denying in part his motion to sup-
press statements he made to police. We affirm the trial court’s order 
denying defendant’s motion to suppress in part and find no error  
in sentencing. 

I.  Background

Defendant was indicted for assault on a female and assault by stran-
gulation on 3 December 2012. The indictments alleged that defendant 
had assaulted Karen Teixeira by pushing her against a wall and by put-
ting his hands around her neck and choking her. Defendant moved to 
suppress statements he made to police when they responded to the 
home that he and Ms. Teixeira shared. 

On 16 September 2012, Deputy Reliford and Deputy Carroll of the 
Johnston County Sheriff’s Office responded to a call reporting a domes-
tic disturbance at a residence in Princeton. After they entered the house, 
they found defendant hiding in a closet which also contained “an engine 
and various engine parts” and the deputies were concerned that these 
objects may contain a hidden weapon. When defendant came out of the 
closet, Deputy Reliford put handcuffs on him and explained that he was 
doing this for “officer safety reasons.” Defendant began acting “aggres-
sively” toward Ms. Teixeira and her son and “telling them that he was 
going to have them removed from the home.” Deputy Reliford walked 
defendant out to the back deck to help him calm down and to be able 
to talk to him “outside the presence of defendant’s girlfriend, the vic-
tim.” While they were on the back deck, Deputy Carroll left to respond 
to another call, thus leaving Deputy Reliford alone with defendant, the 
victim, and her son. On the back deck, Deputy Reliford began asking 
defendant questions about what had happened. Deputy Reliford did not 
advise defendant of his Miranda rights. Defendant made incriminating 
statements in response to Deputy Reliford’s questions.

Deputy Reliford then asked Ms. Teixeira to come out to the back 
porch. He observed bruising on her neck and asked how she got the 
bruises. She stated that defendant put his hand around her neck and 
picked her up. She also stated that he had pushed her into a wall. 
Defendant then interjected that he put his hand around Ms. Teixeira’s 
neck and squeezed and that he had pushed her into a wall. Deputy 
Reliford then placed defendant under arrest.

The trial court granted the motion in part and denied it in part. It 
concluded that defendant was in custody during his interactions with 
Deputy Reliford. It therefore suppressed the statements defendant made 
in response to Deputy Reliford’s direct questions. However, it concluded 
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that defendant’s second statement was “spontaneous,” and not made in 
response to any questions posed to him by Deputy Reliford. It further 
concluded that asking Ms. Teixeira what happened in front of defen-
dant was not the functional equivalent of interrogation. Therefore, the 
trial court denied defendant’s motion to suppress those statements. 
It entered a written order finding the facts as summarized above on  
26 February 2013. 

Defendant entered an Alford guilty plea to assault by strangulation 
on 6 March 2013, but specifically reserved his right to appeal the par-
tial denial of his motion to suppress. The State dismissed the assault 
on a female charge. On 12 March 2013, the trial court entered judgment 
sentencing defendant to a mitigated term of 9-20 months imprisonment, 
suspended for 30 months of supervised probation. That same day, defen-
dant filed written notice of appeal from both the judgment and the order 
denying his motion to suppress in part.

II.  Motion to Suppress

[1] Defendant argues that the trial court erred in denying his motion to  
suppress his second statement to police because he was subjected  
to custodial interrogation without the benefit of Miranda warnings. 
He further contends that several of the trial court’s findings of fact are 
unsupported by competent evidence.

A. Standard of Review

It is well-established that the standard of review in evalu-
ating a trial court’s ruling on a motion to suppress is that 
the trial court’s findings of fact are conclusive on appeal if 
supported by competent evidence, even if the evidence is 
conflicting. . . . [However,] the trial court’s determination 
of whether an interrogation is conducted while a person is 
in custody . . . involves reaching a conclusion of law, which 
is fully reviewable on appeal. 

State v. Crudup, 157 N.C. App. 657, 659, 580 S.E.2d 21, 23 (2003) (cita-
tions, quotation marks, and brackets omitted). Thus, we must first deter-
mine whether there is competent evidence to support the challenged 
findings of fact. We will then review de novo the trial court’s conclu-
sion of law as to whether defendant was subject to custodial interroga-
tion. See State v. Biber, 365 N.C. 162, 168, 712 S.E.2d 874, 878 (2011) 
(“Conclusions of law are reviewed de novo and are subject to full review. 
Under a de novo review, the court considers the matter anew and freely 
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substitutes its own judgment for that of the lower tribunal.”(citations 
and quotation marks omitted)). 

B. Findings of Fact

We first address defendant’s challenge to the findings of fact. The 
trial court found that:

1. The defendant is charged with Assault on a Female 
and Assault by Strangulation.

2. On September 16, 2012, Deputy R.L. Reliford of the 
Johnston County Sheriff’s Office responded to a domestic 
disturbance at [a residence] in Princeton.

3. The residence was the home of defendant and Karen 
Tiexeira [sic].

4. Upon entering the home, Deputies Paige Carroll and 
Reliford found defendant hiding in a closet and detained 
the defendant by putting him in handcuffs when he came 
out of the closet. 

5. The closet in which defendant was hiding contained an 
engine and various engine parts. The deputies were con-
cerned these objects may have contained a hidden weapon.

6. As the defendant stepped out of the closet, Deputy 
Reliford informed the defendant to put his hands up and 
then placed him in handcuffs. Deputy Reliford testified 
that he told the defendant that he was doing this for officer 
safety reasons.

7. During the time the defendant had been handcuffed, 
the defendant was acting aggressively toward his girl-
friend and her son by telling them he was going to have 
them removed from the home.

8. In an effort to calm the defendant down, Deputy 
Reliford walked the defendant to the back deck to sit down 
so that he could speak with him about the incident outside 
the presence of the defendant’s girlfriend, the victim.

9. At this time, Deputy Carroll left the residence in order 
to respond to another call.

10. After sitting down on the back deck, the defendant 
made incriminating statements regarding the domestic 
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disturbance to Deputy Reliford in response to questioning 
by Deputy Reliford. Prior to this point, Deputy Reliford 
had not Mirandized the defendant. 

11. Deputy Reliford asked the victim, Karen Tiexara [sic], 
to come out to the back deck where he observed red 
marks, swelling and bruising around her neck.

12. Deputy Reliford asked the victim how she got the 
marks on her neck and she responded by saying that 
Francis [defendant] put his hand around her neck several 
times and picked her up while he had his hand around  
her neck.

13. The victim also stated that the defendant had pushed 
her into a wall.

14. The defendant then spontaneously stated that he put 
his hand around . . . [his girlfriend’s] neck and squeezed 
and that he pushed her into the wall.

15. Neither the victim nor Deputy Reliford were speak-
ing to the defendant when he spontaneously uttered this 
statement. 

16. Deputy Reliford then placed the defendant under arrest 
for Assault on a Female and Assault by Strangulation.

Defendant contends that finding 9 is unsupported by competent evi-
dence because there was no evidence that Deputy Carroll left before 
defendant’s girlfriend was asked to step outside. He also argues that 
findings 14 and 15 contain conclusions of law in that they characterize 
his statement as spontaneous. Deputy Carroll testified at the suppres-
sion hearing that she remained in the house a short time after defen-
dant had been brought outside before receiving another call and leaving. 
Deputy Reliford testified that he brought defendant out to the back 
deck to speak with him and that after speaking about what happened, 
he opened the door and asked Deputy Carroll to send Ms. Teixeira out. 
Although the testimony of the officers was somewhat contradictory  
as to the timing of when Deputy Carroll left, it was proper for the trial 
court to resolve these evidentiary conflicts. State v. Jones, 161 N.C. 
App. 615, 623, 589 S.E.2d 374, 378 (2003) (“It is the trial court’s duty to 
resolve any conflicts and contradictions that may exist in the evidence.” 
(citation and quotation mark omitted)), app. dismissed and disc. rev. 
denied, 358 N.C. 379, 597 S.E.2d 770 (2004). Moreover, the exact timing 
of when Deputy Carroll left is not material to the legal issues. It is clear 
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that Deputy Carroll left the residence while Deputy Reliford was still 
trying to investigate what had happened, leaving just one officer with the 
responsibility of dealing with both defendant and Ms. Teixeira.1 

Defendant also contends that the trial court’s characterization of his 
statements as “spontaneous” were actually conclusions of law, not find-
ings of fact. We agree. The issue of whether defendant’s statements were 
spontaneous or in response to police interrogation is the central legal 
issue in question, as discussed below. See State v. Hipps, 348 N.C. 377, 
395, 501 S.E.2d 625, 636 (1998), cert. denied, 525 U.S. 1180, 143 L.Ed. 
2d 114 (1999). Therefore, we will consider all of the trial court’s find-
ings regarding the spontaneity of defendant’s statements as conclusions  
of law.

C. Interrogation or Its Functional Equivalent 

Next, we must determine whether the trial court correctly con-
cluded that the questioning of defendant’s girlfriend in his presence did 
not constitute the functional equivalent of questioning and that defen-
dant’s statements were spontaneous.

“The Miranda warnings and waiver of counsel are required only 
when an individual is being subjected to custodial interrogation. 
‘Custodial interrogation’ means questioning initiated by law enforce-
ment officers after a person has been taken into custody or other-
wise deprived of his freedom of action in any significant way.” State  
v. Kincaid, 147 N.C. App. 94, 101, 555 S.E.2d 294, 300 (2001) (citation 
and quotation marks omitted).

The trial court concluded that defendant was in custody during the 
entirety of his interactions with police. This determination has not been 
challenged by either party. The trial court concluded, however, that his 
statements to police after his girlfriend was brought outside were not in 
response to police interrogation. Specifically, the trial court concluded 
that defendant’s statements were spontaneous and not in response to 
police questioning or its functional equivalent.

[T]he Miranda safeguards come into play whenever a 
person in custody is subjected to either express question-
ing or its functional equivalent. That is to say, the term 

1. Deputy Carroll also testified that normally two officers responded to calls for 
domestic disturbances for officer safety reasons. Deputy Reliford explained that he had 
previously “taken someone into custody and actually had to fight the other party. So they 
can get dangerous.”
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“interrogation” under Miranda refers not only to express 
questioning, but also to any words or actions on the part of 
the police (other than those normally attendant to arrest 
and custody) that the police should know are reasonably 
likely to elicit an incriminating response from the suspect. 
The latter portion of this definition focuses primarily upon 
the perceptions of the suspect, rather than the intent of the 
police. This focus reflects the fact that the Miranda safe-
guards were designed to vest a suspect in custody with an 
added measure of protection against coercive police prac-
tices, without regard to objective proof of the underlying 
intent of the police. A practice that the police should know 
is reasonably likely to evoke an incriminating response 
from a suspect thus amounts to interrogation. But, since 
the police surely cannot be held accountable for the 
unforeseeable results of their words or actions, the defini-
tion of interrogation can extend only to words or actions 
on the part of police officers that they should have known 
were reasonably likely to elicit an incriminating response.

Rhode Island v. Innis, 446 U.S. 291, 300-02, 64 L.Ed. 2d 297, 307-08 (1980) 
(footnotes omitted). “Volunteered statements of any kind are not barred 
by the Fifth Amendment.” State v. James, 215 N.C. App. 588, 593, 715 
S.E.2d 884, 888 (2011) (citation, quotation marks, and brackets omitted).

Defendant argues that asking his girlfriend what happened in front of 
him is akin to the coercive techniques discussed in Innis and Miranda. 

The questioned practices [in Miranda] included the use of 
lineups in which a coached witness would pick the defen-
dant as the perpetrator, the so-called ‘reverse line-up’ in 
which a defendant would be identified by coached wit-
nesses as the perpetrator of a fictitious crime, and a vari-
ety of psychological ploys, such as to posit the guilt of the 
subject, to minimize the moral seriousness of the offense, 
and to cast blame on the victim or on society.

Arizona v. Mauro, 481 U.S. 520, 526, 95 L.Ed. 2d 458, 466 (1987) (cita-
tions, quotation marks, ellipses, and brackets omitted). The Miranda 
court was concerned with the coercive nature of these practices. In 
re D.A.C., ___ N.C. App. ___, ___, 741 S.E.2d 378, 383 (2013) (noting 
that “the sole concern of the Fifth Amendment, on which Miranda was 
based, is governmental coercion” (citation, quotation marks, and brack-
ets omitted)). 
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Deputy Reliford’s questioning of defendant’s girlfriend was entirely 
unlike the coercive interrogation with which Miranda and its progeny 
are concerned. See State v. Meadows, 272 N.C. 327, 337, 158 S.E.2d 638, 
644-45 (1968) (“The four cases decided by Miranda shared salient fea-
tures, among which was incommunicado interrogation of individuals in 
a police-dominated atmosphere.” (citation and quotation marks omit-
ted)). The deputy was investigating an ongoing situation, attempting to 
figure out whether a crime was even committed. He asked defendant’s 
girlfriend how she got the marks on her neck. She had not already 
incriminated defendant. The deputy could not have known what her 
response could be—she could have inculpated or exculpated defendant. 
In addition, since Deputy Carroll had to leave to respond to another 
call, only one officer was left to deal with both defendant and the vic-
tim. Although this case is a close one, we conclude that the deputy’s 
question to Ms. Teixeira “did not constitute the functional equivalent of 
questioning because the officer’s [question] did not call for a response 
from defendant and therefore cannot be deemed as reasonably likely 
to elicit an incriminating response from defendant.” State v. Gantt, 161 
N.C. App. 265, 269, 588 S.E.2d 893, 896 (2003), disc. rev. denied, 358 N.C. 
157, 593 S.E.2d 83 (2004); see also, Meadows, 272 N.C. at 337, 158 S.E.2d 
at 645 (“A general investigation by police officers, when called to the 
scene of a shooting, automobile collision, or other occurrence calling 
for police investigation, including the questioning of those present, is 
a far cry from the ‘in-custody interrogation’ condemned in Miranda.”). 

This case is distinguishable from State v. Fuller, 270 N.C. 710, 155 
S.E.2d 286 (1967), cited by defendant. In Fuller, the police were inter-
viewing the witness to an assault in the presence of the defendant. 
Fuller, 270 N.C. at 713, 155 S.E.2d at 288. The officers warned defendant 
that anything he said or did not say in response to the witness’ statement 
could be used against him. Id. at 713-14, 155 S.E.2d at 288. The witness 
said that the defendant had used a baseball bat to assault the victim. 
Id. at 713, 155 S.E.2d at 288. The officers then asked the defendant if he 
had anything to say in response. Id. The defendant stated, “Yes, I hit the 
man, but I did not think I hit him that hard.” Id. The Supreme Court held 
that the statement was inadmissible because the police had incorrectly 
informed him that his silence could be used against him. Id. at 715, 155 
S.E.2d at 289. The Court explained,

To make a prisoner listen to an accuser with the admoni-
tion that if he talks or doesn’t talk—to be damned if he 
does, and to be damned if he doesn’t—is to put him in an 
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impossible position. It violates the rights of the captive 
audience, which constitutes reversible error.

Id. 

This case is distinguishable from Fuller in two important respects. 
First, and perhaps most importantly, the police in Fuller directly asked 
the defendant to respond to the witness’ statement. Here, by contrast, 
Deputy Reliford did not ask defendant to say anything in response to Ms. 
Teixeira’s statement. Second, the officers in Fuller warned the defen-
dant that any response or his silence could be used against him, which 
“put him in an impossible position.” Id. There was no such improper 
warning here. Therefore, we conclude that Fuller does not require sup-
pression of defendant’s statement.

For the foregoing reasons, we hold that the trial court correctly con-
cluded that defendant’s statements in response to those of Ms. Teixiera 
were spontaneous and not the result of custodial interrogation. The 
deputy’s question of Ms. Teixiera was not the functional equivalent of 
questioning defendant. Therefore, we affirm the trial court’s order deny-
ing defendant’s motion to suppress these statements.

III.  Sentencing

[2] Defendant next argues that the trial court erred in calculating his 
prior record level because it counted a New Jersey theft conviction as 
a Class I felony when it is not considered a felony under New Jersey 
law, and, in any event, should have been classified as a misdemeanor 
because it is substantially similar to a North Carolina misdemeanor.

Defendant was convicted on 9 February 1995 of fourth degree theft 
in Morris County, New Jersey. On 21 April 1995, he was convicted of 
third degree theft and fourth degree theft, also in Morris County, New 
Jersey. The trial court found that the 9 February 1995 conviction was 
substantially similar to misdemeanor theft in North Carolina and clas-
sified it as a Class 1 misdemeanor. The trial court found that the third 
degree theft conviction, by contrast, was a felony in New Jersey and 
classified it as a Class I felony. 

Defendant argues that because New Jersey does not use the term 
“felony” to classify its offenses, the trial court could not properly deter-
mine that third degree theft is a felony for sentencing purposes. It is 
true that the New Jersey criminal code does not use the term “felony.” 
State v. Smith, 181 A.2d 761, 767 (N.J. 1962), cert. denied, 374 U.S. 835, 
10 L.Ed. 2d 1055 (1963). Instead, all crimes are classified as a crime 
of the first, second, third, or fourth degree. N.J. Stat. Ann. § 2C:43-1 
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(2011). Other, more minor offenses are classified as “disorderly person 
offense[s].” See N.J. Stat. Ann. § 2C:43-8 (2011). Theft may be classified 
as a second, third, or fourth degree offense, or as a disorderly person 
offense, depending on the nature of the crime and the value of the prop-
erty taken. N.J. Stat. Ann. § 2C:20-2 (2011). Defendant was convicted of 
a third degree theft offense. 

Under New Jersey law, a court may sentence a defendant convicted 
of a third degree offense to a specific term of imprisonment between 
three and five years. N.J. Stat. Ann. § 2C:43-6 (2011). A crime of the 
fourth degree is punishable by up to 18 months imprisonment. Id. The 
New Jersey Supreme Court has held that crimes “punishable by impris-
onment for more than a year in state prison” are comparable to common 
law felonies. State v. Doyle, 200 A.2d 606, 614 (N.J. 1964). New Jersey 
courts have clearly recognized that their third-degree crimes are felo-
nies by a different name. See United States v. Brown, 937 F.2d 68, 70 
(2d Cir. 1991) (“[U]nder New Jersey law, offenses punishable by more 
than one year in prison constitute common-law felonies.”); Kaplowitz 
v. State Farm Mut. Auto Ins. Co., 493 A.2d 637, 640 (N.J. Super. Ct. Law 
Div. 1985) (“[O]ffenses that are punishable by more than one year in 
state prison should be treated as common law felonies.”).

We recognize that there are several cases in which this Court has 
decided that New Jersey convictions cannot count as “felonies” for 
the purpose of habitual felon charges. See, e.g., State v. Lindsey, 118 
N.C. App. 549, 455 S.E.2d 909 (1995), State v. Carpenter, 155 N.C. App. 
35, 573 S.E.2d 668 (2002), disc. rev. dismissed and cert. denied, 356 
N.C. 681, 577 S.E.2d 896 (2003), and State v. Moncree, 188 N.C. App. 
221, 655 S.E.2d 464 (2008). None of these cases analyzes the meaning 
of “misdemeanor” or “high misdemeanor” under New Jersey law.2 They 
simply conclude that because the crimes were not “certified” as felo-
nies under New Jersey law or called “felonies” they could not be con-
sidered felonies for purposes of the habitual felon statute. Applied to 
the sentencing context, the rule in these cases would suggest that the 
State can never use a New Jersey conviction to establish prior record 
points without proving that the offense is substantially similar to a North 

2. New Jersey used to classify some serious crimes as misdemeanors or “high mis-
demeanors.” See, e.g., State v. Sisler, 827 A.2d 274, 276 (N.J. 2003) (noting that production 
of child pornography was classified as a “high misdemeanor”). Under the modern statutes, 
a “high misdemeanor” is equivalent to a crime of the third degree for sentencing, and to a 
crime of the first, second, or third degree for other purposes. N.J. Stat. Ann. § 2C:43-1(b); 
N.J. Stat. Ann. § 2C:1-4 (2011). A “misdemeanor” is equivalent to a crime of the fourth 
degree for sentencing. N.J. Stat. Ann. § 2C:43-1(a).
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Carolina offense. There is no suggestion in the sentencing statutes that 
the Legislature intended to single out New Jersey convictions for such 
unfavorable treatment. 

Even if we were to assume that we must apply these cases to N.C. 
Gen. Stat. § 15A-1340.14, this case is distinguishable in that the State 
presented a “certification” that third degree theft is considered a felony 
in New Jersey. In Lindsey, the first case in which we suggested that a 
New Jersey offense could not be considered a felony because it was not 
labeled as such, we hinted that the State could nevertheless show it was 
a felony by providing certification from some official that it was a felony. 
Lindsey, 118 N.C. App. at 553, 455 S.E.2d at 912. 

Here, the State introduced a criminal history record from the 
“NLETS” system, containing defendant’s “New Jersey Criminal History 
Detailed Record” (original in all caps). The printout contained a state-
ment that “This record is certified as a true copy of the criminal history 
record information on file for the assigned state identification number” 
(original in all caps). The record listed defendant’s theft convictions as 
“felony conviction[s]” (original in all caps). Therefore, even if the fact 
that New Jersey considers third degree offenses to be the same as com-
mon law felonies is alone insufficient, we hold that this certification is 
sufficient under Lindsey. Moreover, given our review of New Jersey law 
above, this certification appears to accurately reflect the law as under-
stood by the courts of that state. 

Finally, defendant contends that even if third degree theft is a fel-
ony in New Jersey, it is substantially similar to misdemeanor larceny 
in North Carolina and the trial court erred in failing to classify it as a 
misdemeanor. We disagree.

The principal error in defendant’s argument is that he confuses 
what he is required to show to prove that an out-of-state felony is 
substantially similar to a North Carolina misdemeanor. Under N.C. Gen. 
Stat. § 15A-1340.14(e), if the State establishes that the defendant has an 
out-of-state felony conviction, it is by default considered a Class I felony, 
regardless of whether it is substantially similar to a North Carolina  
felony. State v. Hinton, 196 N.C. App. 750, 755, 675 S.E.2d 672, 675 (2009). 
The State is not required to show any substantial similarity in that context. 
Id. However, the defendant may still show that the out-of-state felony is 
substantially similar to a North Carolina misdemeanor. N.C. Gen. Stat.  
§ 15A-1340.14(e). The defendant bears the burden of showing substantial 
similarity in that case. State v. Crawford, ___ N.C. App. ___, ___, 737 
S.E.2d 768, 770, disc. rev. denied, ___ N.C. ___, 743 S.E.2d 196 (2013). 
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Here, defendant failed to show that third degree theft in New Jersey 
is substantially similar to a North Carolina misdemeanor. Essentially, 
he argues that because third degree theft is not substantially similar 
to felony larceny in North Carolina, it must be substantially similar to 
misdemeanor larceny. But that analysis flips the burden of proof. It is 
defendant who must show that third degree theft is substantially similar 
to misdemeanor larceny; the State is not required to show that it is more 
similar to felony larceny than misdemeanor larceny. 

New Jersey defines “theft” as the “involuntary transfer of property; 
the actor appropriates property of the victim without his consent or with 
consent obtained by fraud or coercion.” State v. Talley, 466 A.2d 78, 81 
(N.J. 1983) (citation and quotation marks omitted). A person is guilty of 
third degree theft in New Jersey if 

(a) The amount involved exceeds $500.00 but is less than 
$75,000.00;

(b) The property stolen is a firearm, motor vehicle, vessel, 
boat, horse, domestic companion animal or airplane;

(c) The property stolen is a controlled dangerous 
substance or controlled substance analog as defined 
in N.J.S.2C:35-2 and the amount involved is less than 
$75,000.00 or is undetermined and the quantity is one kilo-
gram or less;

(d) It is from the person of the victim;

(e) It is in breach of an obligation by a person in his 
capacity as a fiduciary and the amount involved is less 
than $50,000.00;

(f) It is by threat not amounting to extortion;

(g) It is of a public record, writing or instrument kept, 
filed or deposited according to law with or in the keeping 
of any public office or public servant;

(h) The property stolen is a person’s benefits under fed-
eral or State law, or from any other source, which the 
Department of Human Services or an agency acting on its 
behalf has budgeted for the person’s health care and the 
amount involved is less than $75,000.00;

(i) The property stolen is any real or personal prop-
erty related to, necessary for, or derived from research, 
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regardless of value, including, but not limited to, any sam-
ple, specimens and components thereof, research subject, 
including any warm-blooded or cold-blooded animals 
being used for research or intended for use in research, 
supplies, records, data or test results, prototypes or equip-
ment, as well as any proprietary information or other type 
of information related to research;

(j) The property stolen is a New Jersey Prescription 
Blank as referred to in R.S.45:14-14;

(k) The property stolen consists of an access device or a 
defaced access device; or

(l) The property stolen consists of anhydrous ammo-
nia and the actor intends it to be used to manufacture 
methamphetamine.

N.J. Stat. Ann. § 2C:20-2(3). 

In North Carolina, a person commits misdemeanor larceny if he 
takes and carries away the property of another valued less than $1,000 
with the intent to permanently deprive the rightful owner of it, unless 
one of the circumstances in N.C. Gen. Stat. § 14-72(b) applies, in which 
case it is a felony regardless of value. N.C. Gen. Stat. § 14-72 (2013); State 
v. Sheppard, ___ N.C. App. ___, ___, 744 S.E.2d 149, 151 (2013). Some of 
the circumstances of felony larceny are the same both in North Carolina 
and New Jersey. For instance, in both states, larceny from the person 
and larceny of a firearm constitute a more serious offense, regardless of 
value. See N.C. Gen. Stat. § 14-72(b)(1), (4); N.J. Stat. Ann. § 2C:20-2 (b)
(2)(b), (d). As defendant correctly points out, there are many more ways 
to commit third degree theft in New Jersey than felony larceny in North 
Carolina. Yet, that is not the relevant question. Defendant was required 
to prove that third degree theft is substantially similar to misdemeanor 
larceny, not that it is dissimilar from felony larceny. Given the disparity 
in elements between our definition of misdemeanor larceny and New 
Jersey’s definition of third degree theft, defendant cannot show that they 
are substantially similar.

We hold that the trial court did not err in concluding that third 
degree theft is not substantially similar to misdemeanor larceny. There 
are many elements of third degree theft not found in misdemeanor lar-
ceny. Several of these possible elements, such as theft from a person, 
would also make the larceny a felony in North Carolina. Therefore, the 
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New Jersey crime of third degree theft is not substantially similar to 
North Carolina’s misdemeanor larceny. In sum, there was no error in 
defendant’s sentencing. 

IV.  Conclusion

For the foregoing reasons, we affirm the trial court’s order denying 
defendant’s motion to suppress in part and find no error in sentencing.

AFFIRMED; NO ERROR.

Judges HUNTER, JR., Robert N. and DILLON concur.

STATE OF NORTH CAROLINA
v.

GARRY JEROME JAMISON

No. COA13-1328

Filed 3 June 2014

1. Assault—inflicting serious bodily injury—evidence suffi-
cient—definition given in charge

The trial court did not err by denying defendant’s motion to dis-
miss a charge of assault inflicting serious bodily injury where the 
evidence was sufficient to show that the victim suffered a serious 
bodily injury. Review was limited to the evidence presented at trial 
that supported the definition of serious bodily injury given to the 
jury. This evidence, particularly the victim’s ongoing trouble with 
her hand and eye, provided substantial evidence of a “permanent or 
protracted condition that causes extreme pain” and a “permanent  
or protracted loss or impairment of the functions of a bodily mem-
ber or organ.” 

2. Burglary and Unlawful Breaking or Entering—sufficiency of 
evidence—breakings

There was sufficient evidence of a breaking presented at trial 
to withstand a motion to dismiss on the charge of first-degree bur-
glary where the uncontroverted testimony at trial established that 
the screen door was closed and that the victim was attempting to 
close the front door when defendant forced his way into the home.
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3. Appeal and Error—preservation of issues—issue not raised 
at trial—misinterpretation of statutory provisions

The merits of defendant’s argument were reviewed on appeal 
notwithstanding his failure to object at trial where defendant con-
tended that the trial court erred in its interpretation and application 
of statutory provisions.

4. Sentencing—assault on female—assault inflicting serious 
bodily injury

Defendant should not have been punished for committing an 
assault on a female where he was also convicted and sentenced 
for assault inflicting serious bodily injury. The prefatory clause of 
N.C.G.S. § 14-33(c) unambiguously bars punishment for assault on 
a female when the conduct at issue is punished by a higher class  
of assault.

Appeal by defendant from judgments and commitments entered 
12 April 2013 by Judge J. Thomas Davis in Cleveland County Superior 
Court. Heard in the Court of Appeals 10 April 2014.

Attorney General Roy Cooper, by Special Deputy Attorney General 
Patrick S. Wooten, for the State.

Appellate Defender Staples S. Hughes, by Assistant Appellate 
Defender Paul M. Green, for defendant-appellant.

HUNTER, JR., Robert N., Judge.

Garry Jerome Jamison (“Defendant”) appeals from judgments and 
commitments adjudging him guilty of first degree burglary, assault 
inflicting serious bodily injury, and assault on a female. Defendant 
contends that the trial court erred in denying his motion to dismiss 
the charges of assault inflicting serious bodily injury and first degree 
burglary. Defendant also contends that the trial court erred in allowing 
him to be convicted of both assault inflicting serious bodily injury and 
assault on a female based on the same underlying conduct. For the fol-
lowing reasons, we hold that the trial court properly denied Defendant’s 
motion to dismiss, but erred in convicting and sentencing Defendant for 
both categories of assault.

I.  Factual & Procedural History

The facts of Defendant’s case are not in dispute. Evidence presented 
at trial showed the following.
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In April or May of 2012, Defendant’s nine year relationship with  
his then-girlfriend, Amber Price, ended. During their relationship, 
Defendant and Ms. Price had two children together. After their break-
up, Defendant moved out and interacted with Ms. Price only to arrange 
visitation with the children.

On 25 August 2012, however, Defendant telephoned Ms. Price 
repeatedly in order to see her the following day, Ms. Price’s birthday. Ms. 
Price refused to see Defendant and told him that she was spending time 
at her parents’ house with the children. That evening, while the children 
were with their grandparents, Ms. Price went to celebrate her birthday 
at her best friend Brittney Stevens’ house. In addition to Ms. Price and 
Ms. Stevens, Ms. Stevens’ two children and the children’s father were 
present at the home.

Around 11:40 p.m., Defendant called Ms. Price demanding that she 
come get him and spend time with him for her birthday. Ms. Price again 
refused. Defendant told Ms. Price that if he found out that she was not 
at home with the children, he would kill her. While Ms. Price believed 
Defendant’s threat to be credible, she remained at the party because she 
did not think Defendant knew that she was at Ms. Stevens’ home. Ms. 
Price’s testimony revealed, however, that she often celebrated her birth-
day with Ms. Stevens, a fact that was well-known by Defendant. 

Sometime around midnight, Ms. Price heard a voice she recognized 
as Defendant’s shouting profanities and making noise outside of Ms. 
Stevens’ home. Upon hearing Defendant’s voice, Ms. Price immediately 
attempted to close the front door to keep Defendant out of the house. 
Testimony indicated that the screen door was already closed, but not 
the front door itself. While Ms. Price attempted to close the front door, 
Defendant forced his way through the door and entered the home. Ms. 
Price, fearful for her life, attempted to run from Defendant, but could 
not escape. Defendant grabbed Ms. Price by the hair, knocked her to the 
ground, and began to beat her.

Meanwhile, Ms. Stevens took her two children and placed them in 
her car, where they remained with their father during the incident. While 
outside, Ms. Stevens heard Ms. Price screaming for help. Ms. Stevens 
went back into the house and attempted to place herself between 
Defendant and Ms. Price. Defendant continued to kick and beat Ms. 
Price, but did not harm Ms. Stevens. After the beating, Defendant told 
Ms. Stevens that it was nothing against her or her family, but that Ms. 
Price was a “lying bitch.” Thereafter, Defendant left the premises and 
Ms. Stevens called the police. Defendant was subsequently arrested on 
6 September 2012.
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On 11 and 12 April 2013, Defendant was tried in Cleveland County 
Superior Court on charges of first degree burglary, assault inflicting seri-
ous bodily injury, and assault on a female. Defendant was convicted of all 
three crimes. The trial court sentenced Defendant to an active sentence 
of 64–89 months imprisonment for the first degree burglary. With respect 
to the assault convictions, Defendant received an additional consecutive 
sentence of 16–29 months imprisonment, which was suspended by the 
trial court for 36 months of supervised probation. Defendant gave timely 
notice of appeal in open court.

II.  Jurisdiction

Defendant’s appeal from the superior court’s final judgments lies of 
right to this Court pursuant to N.C. Gen. Stat. §§ 7A-27(b), 15A-1444(a) 
(2013).

III.  Analysis

Defendant challenges the trial court’s judgments with three argu-
ments on appeal: (1) that there was insufficient evidence of a “serious 
bodily injury” presented at trial to support the charge of assault inflict-
ing serious bodily injury; (2) that there was insufficient evidence of a 
“breaking” to support the charge of first degree burglary; and (3) that 
the trial court erred in entering a judgment for assault inflicting serious 
bodily injury and for assault on a female based on the same underlying 
conduct. We address each of Defendant’s arguments in turn.

A. Evidence Supporting a “Serious Bodily Injury”

[1] Defendant contends that the trial court erred in denying his motion 
to dismiss the charge of assault inflicting serious bodily injury because 
the evidence presented at trial was not sufficient to show that Ms. Price, 
in fact, suffered a “serious bodily injury.” We disagree.

“This Court reviews the trial court’s denial of a motion to dismiss 
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007). 
“ ‘Upon defendant’s motion for dismissal, the question for the Court is 
whether there is substantial evidence (1) of each essential element of 
the offense charged, or of a lesser offense included therein, and (2) of 
defendant’s being the perpetrator of such offense. If so, the motion is 
properly denied.’ ” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 
(quoting State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d 914, 918 (1993)), cert. 
denied, 531 U.S. 890 (2000). “Substantial evidence is such relevant evi-
dence as a reasonable mind might accept as adequate to support a con-
clusion.” State v. Smith, 300 N.C. 71, 78–79, 265 S.E.2d 164, 169 (1980). 
“In making its determination, the trial court must consider all evidence 
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admitted, whether competent or incompetent, in the light most favorable 
to the State, giving the State the benefit of every reasonable inference and 
resolving any contradictions in its favor.” State v. Rose, 339 N.C. 172, 192, 
451 S.E.2d 211, 223 (1994), cert. denied, 515 U.S. 1135 (1995).

The crime of assault inflicting serious bodily injury requires a show-
ing of two elements: “(1) the commission of an assault on another, which 
(2) inflicts serious bodily injury.” State v. Williams, 150 N.C. App. 497, 
501, 563 S.E.2d 616, 619 (2002) (quotation marks and citation omitted). 
Pertinent here, the General Assembly has defined a “serious bodily 
injury” as a “bodily injury that creates a substantial risk of death, or 
that causes serious permanent disfigurement, coma, a permanent or pro-
tracted condition that causes extreme pain, or permanent or protracted 
loss or impairment of the function of any bodily member or organ, or that 
results in prolonged hospitalization.” N.C. Gen. Stat. § 14-32.4 (2013). In 
interpreting this statutory language, we have previously held that “the 
General Assembly intended for N.C.G.S. § 14-32.4 to cover those assaults 
that are especially violent and result in the infliction of extremely seri-
ous injuries.” Williams, 150 N.C. App. at 503, 563 S.E.2d at 619. Thus, a 
“serious bodily injury” as set forth in N.C. Gen. Stat. § 14-32.4 “requires 
proof of more severe injury than the ‘serious injury’ element of other 
assault offenses.” Id. at 503, 563 S.E.2d at 619–20.

Accordingly, our task in reviewing the record below is to determine 
whether there is substantial evidence that Ms. Price suffered an injury 
rising to this level of severity. However, in making this determination, 
we do not consider the entire definition set forth in N.C. Gen. Stat.  
§ 14-32.4. Rather, “we are limited to that part of the definition set forth 
in the trial court’s instructions to the jury.” Id. at 503, 563 S.E.2d at 620. 
Here, the trial court instructed the jury as follows:

Serious bodily injury is injury that creates or causes a 
permanent or protracted condition that causes extreme 
pain or permanent or protracted loss or impairment of the 
functions of any bodily member or organ.

“It is well settled that a defendant may not be convicted of an offense 
on a theory of guilt different from that presented to the jury.” Id. Thus, 
we limit our review to the evidence presented at trial that supports the 
definition of “serious bodily injury” given to the jury.

Viewing the evidence presented at trial in a light most favorable to 
the State, we hold that there is substantial evidence that Ms. Price suf-
fered a “serious bodily injury” from Defendant’s assault. Ms. Price testi-
fied that the beating left her with broken bones in her face, a broken 
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hand, a cracked knee, and an eye so beat up and swollen that she still 
could not see properly out of it at the time of trial. She indicated that she 
had a footprint and other bruises on her face, as well as bruises on her 
neck, stomach, and back. Ms. Price testified that she had “been stomped 
everywhere.” She reported having to go back to the hospital for a second 
time because of pain and dizziness. She indicated that her pain lasted 
for five to six weeks after the attack and that she still had pain in her 
hand. She stated, “my hand and my eye hurt all of the time.” Photographs 
of Ms. Price’s injuries were also admitted into evidence to supplement  
her testimony.

Brittney Stevens also testified concerning Ms. Price’s injuries. Ms. 
Stevens indicated that the beating left Ms. Price bloody at the scene of 
the crime. Ms. Stevens reported that Ms. Price wore sunglasses for sev-
eral weeks to hide bruising and black eyes.

Ms. Price’s mother corroborated the testimony given by Ms. Price 
and Ms. Stevens and added that Ms. Price had bloodshot eyes and a 
tooth filling that came loose as a result of the beating. The mother also 
stated that Ms. Price had trouble writing with her injured hand. Joseph 
Mullen, Ms. Price’s emergency room physician, characterized Ms. Price’s 
injuries as “serious.”

We believe the foregoing evidence to be more than sufficient to 
withstand a motion to dismiss. This evidence, particularly Ms. Price’s 
ongoing trouble with her hand and eye, provides substantial evidence of 
a “permanent or protracted condition that causes extreme pain” and a 
“permanent or protracted loss or impairment of the functions of a bodily 
member or organ.” Accordingly, Defendant’s argument is without merit.

B. Evidence Supporting a “Breaking”

[2] Defendant’s second argument on appeal is that there was insuffi-
cient evidence of a “breaking” presented at trial to withstand a motion 
to dismiss on the charge of first degree burglary. 

Again, in reviewing the sufficiency of the evidence on a motion to 
dismiss, our task is to determine whether, when viewed in a light most 
favorable to the State, there is substantial evidence of each element of 
the offense charged. Fritsch, 351 N.C. at 378, 526 S.E.2d at 455.

To warrant a conviction for burglary the State’s evidence 
must show that there was a breaking and entering dur-
ing the nighttime of a dwelling or sleeping apartment 
with intent to commit a felony therein. If the burglarized 
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dwelling is occupied it is burglary in the first degree; if 
unoccupied, it is burglary in the second degree.

State v. Wilson, 289 N.C. 531, 538, 223 S.E.2d 311, 315 (1976) (internal 
citations omitted); see also N.C. Gen. Stat. § 14-51 (2013). Furthermore, 
“[i] f any force at all is employed to effect an entrance through any usual 
or unusual place of ingress, whether open, partly open, or closed, there 
is a breaking sufficient in law to constitute burglary, if the other ele-
ments of the offense are present.” Wilson, 289 N.C. at 539, 223 S.E.2d at 
316 (quotation marks and citations omitted).

Here, uncontroverted testimony at trial established that the screen 
door was closed and that Ms. Price was attempting to close the front 
door when Defendant forced his way into the home. Pursuant to Wilson, 
we hold that this testimony provides substantial evidence that a “break-
ing” occurred.

Defendant acknowledges that this controlling precedent warrants 
our holding on this issue. Nevertheless, Defendant wishes to preserve 
this argument for a later appeal to our Supreme Court. Accordingly, we 
find no error in the trial court’s first degree burglary judgment and note 
Defendant’s objection for purposes of later appellate review.

C. Judgments and Commitments for Two Categories of Assault

[3] Defendant’s third argument on appeal is that the trial court erred 
when it sentenced Defendant for assault inflicting serious bodily 
injury and assault on a female based on the same underlying conduct. 
Specifically, Defendant argues that the plain language of our assault stat-
utes mandates punishment only for the more serious crime.

At the outset, we acknowledge that “[i]n order to preserve a question 
for appellate review, a party must have presented the trial court with a 
timely request, objection or motion, stating the specific grounds for the 
ruling sought if the specific grounds are not apparent.” State v. Eason, 
328 N.C. 409, 420, 402 S.E.2d 809, 814 (1991); see also N.C. R. App. P. 
10(a)(1). Here, Defendant admits that he did not object to the trial court 
entering a consolidated judgment and commitment for both assaults. 
However, “ ‘[w]hen a trial court acts contrary to a statutory mandate, the 
defendant’s right to appeal is preserved despite the defendant’s failure 
to object during trial.’ ” State v. Braxton, 352 N.C. 158, 177, 531 S.E.2d 
428, 439 (2000) (quoting State v. Lawrence, 352 N.C. 1, 13, 530 S.E.2d 
807, 815 (2000)), cert. denied, 531 U.S. 1130 (2001). Accordingly, because 
Defendant contends that the trial court erred in its interpretation and 
application of statutory provisions, we review the merits of Defendant’s 
argument notwithstanding his failure to object at trial.



238 IN THE COURT OF APPEALS

STATE v. JAMISON

[234 N.C. App. 231 (2014)]

[4] “Issues of statutory construction are questions of law, reviewed de 
novo on appeal.” McKoy v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 
590, 592 (2010). “ ‘Under a de novo review, the court considers the matter 
anew and freely substitutes its own judgment’ for that of the lower tribu-
nal.” State v. Williams, 362 N.C. 628, 632–33, 669 S.E.2d 290, 294 (2008) 
(quoting In re Greens of Pine Glen, Ltd. P’ship, 356 N.C. 642, 647, 576 
S.E.2d 316, 319 (2003)).

Assault on a female is a statutory crime in North Carolina:

Unless the conduct is covered under some other provision 
of law providing greater punishment, any person who 
commits any assault, assault and battery, or affray is guilty 
of a Class A1 misdemeanor if, in the course of the assault, 
assault and battery, or affray, he or she:

. . . .

(2) Assaults a female, he being a male person at least 18 
years of age[.]

N.C. Gen. Stat. § 14-33(c) (2013) (emphasis added). Defendant argues that 
the plain language of the prefatory clause contained in this statute, i.e., 
“[u]nless the conduct is covered under some other provision of law pro-
viding greater punishment,” reveals an intent by our General Assembly to 
limit a trial court’s authority to impose punishment for assault on a female 
when punishment is also imposed for higher class offenses that apply 
to the same conduct. Here, because Defendant was also convicted and 
sentenced for assault inflicting serious bodily injury, a felony, Defendant 
argues that he should not be punished for committing an assault on a 
female. Compare N.C. Gen. Stat. § 14-33(c) (classifying assault on  
a female as a Class A1 misdemeanor), with N.C. Gen. Stat. § 14-32.4 (clas-
sifying assault inflicting serious bodily as a Class F felony). We agree.

As our Supreme Court has stated,

[t]he intent of the Legislature controls the interpretation 
of a statute. When a statute is unambiguous, this Court 
will give effect to the plain meaning of the words without 
resorting to judicial construction. [C]ourts must give [an 
unambiguous] statute its plain and definite meaning, and 
are without power to interpolate, or superimpose, provi-
sions and limitations not contained therein.

State v. Davis, 364 N.C. 297, 302, 698 S.E.2d 65, 68 (2010) (second and third 
alterations in original) (internal quotation marks and citations omitted).
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Here, Defendant’s interpretation of the assault on a female statute 
comports with its plain language. The prefatory clause unambiguously 
bars punishment for assault on a female when the conduct at issue is 
punished by a higher class of assault. Furthermore, this interpretation  
is consistent with previous decisions of our appellate courts dealing 
with other statutes that contain identical prefatory language. See, e.g., 
id. at 304–05, 698 S.E.2d at 69–70 (collecting cases).

Accordingly, because Defendant was convicted and sentenced for 
both categories of assault in the court below, the trial court acted con-
trary to the statutory mandate of N.C. Gen. Stat. § 14-33(c).

IV.  Conclusion

For the foregoing reasons, we arrest judgment in 12 CRS 54858 
(assault on a female) and remand for resentencing in 12 CRS 54860 
(assault inflicting serious bodily injury). Otherwise, we find no error.

Judgment Arrested and Remanded in part; No Error in part.

Judges STROUD and DILLON concur.

STATE OF NORTH CAROLINA
v.

PHILLIP MARK JONES

No. COA13-1181

Filed 3 June 2014

1. Jurisdiction—subject matter—venue—satellite-based moni-
toring hearing

Defendant’s argument in a satellite-based monitoring (SBM) 
case that the trial court lacked subject matter jurisdiction over him 
because the State failed to present any evidence that he was a resi-
dent of the county in which the hearing was held was dismissed 
under State v. Mills, 754 S.E.2d 674 (2014). The requirement that 
the SBM hearing be held in the county in which defendant resided 
related to venue, not subject matter jurisdiction, and defendant’s 
failure to raise the issue before the trial court waived his ability to 
raise it for the first time on appeal.
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2. Satellite-based monitoring—highest level of supervision and 
monitoring—additional findings not supported—remaining 
finding not sufficient

A majority of the trial court’s “additional findings” of fact in a 
satellite-based monitoring case were not supported by competent 
evidence. The remaining supported “additional finding[,]” coupled 
with defendant’s assessment as a “moderate-low” risk for commit-
ting another sexual offense, did not support the trial court’s order 
that he enroll in the highest level of supervision and monitoring.

Appeal by defendant from order entered 7 February 2013, nunc pro 
tunc to 25 January 2013, by Judge Benjamin G. Alford in Craven County 
Superior Court. Heard in the Court of Appeals 22 April 2014.

Attorney General Roy Cooper, by Special Deputy Attorney General 
Joseph Finarelli, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Jon H. Hunt, for defendant.

HUNTER, Robert C., Judge.

Defendant Phillip Mark Jones appeals the order requiring him to 
enroll in satellite-based monitoring (“SBM”) for the duration of his post-
release supervision. On appeal, defendant argues that: (1) the trial court 
lacked subject matter jurisdiction to order SBM because the State pre-
sented no evidence that defendant was a resident of Craven County at 
the time of the SBM hearing; and (2) the trial court’s “additional find-
ings” supporting the highest possible level of supervision and monitor-
ing were not supported by competent evidence. 

After careful review, we reverse the SBM order.

Background

On 15 January 1998, defendant pled guilty to statutory rape; the 
trial court sentenced him to 173 months to 217 months imprisonment 
(“the 1998 offense”). While defendant was serving his prison sentence,  
the North Carolina Department of Public Safety (“DPS”) sent him notice 
that it had scheduled an SBM determination hearing in Craven County 
Superior Court after making the initial determination that defendant fell 
into a category that made him eligible for SBM. DPS claimed that it made 
that determination based on defendant’s 1998 conviction in Craven 
County which “involv[ed] the physical, mental, or sexual abuse of a 
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minor.” Defendant acknowledged that he received the notice by signing 
the letter on 9 October 2012. 

Prior to the SBM hearing, defendant submitted to a STATIC-99 
assessment, the tool used by the Division of Adult Correction for assess-
ing a sexual offender’s likelihood for reoffending. Defendant earned a 
score of three points, which indicated a “moderate-low” risk of reoff-
ending. The results of the STATIC-99 were submitted to the trial court at 
defendant’s SBM hearing.

The trial court held the SBM hearing on 25 January 2013. Defendant 
stipulated that he had received notice of the hearing. As for the prior 
conviction, the State submitted evidence showing that, in 1994, defen-
dant had been initially charged with first degree sex offense; however, 
the prosecuting attorney had reduced the charge to assault on a female, 
to which defendant pled guilty (94 CR 1252) (“the 1994 offense”). In 
defendant’s file, the trial court noted that there was a 1997 report from 
Dorothea Dix Hospital evaluating defendant; the psychiatric evaluation 
was completed before his 1998 trial for statutory rape. Although the 
trial court reviewed the Dix report, it “ascribe[d] no significance” to it 
given that it was over fifteen years old. The trial court asked defendant’s 
probation officer how defendant was “doing” on probation; the officer 
reported that defendant has reported to all his office appointments, has 
not missed a curfew, and has been paying the money he owes. 

On a standard, preprinted AOC form, the trial court made the fol-
lowing findings: (1) defendant was convicted of a reportable convic-
tion; (2) defendant fell into at least one of the categories requiring SBM;  
(3) the District Attorney scheduled a hearing in the county in which 
defendant resided and provided adequate notice of the hearing; and  
(4) defendant’s 1998 conviction involved the physical, mental, or sex-
ual abuse of a minor. The trial court made two “additional findings”: 
(1) there was a short period of time from the conclusion of defendant’s 
supervision for the “prior sexual offense” in 94 CR 1252 to reoffending 
(“additional finding no. 1”); and (2) there was a similarity between the 
victims in both age and sex (“additional finding no. 2”). Based on these 
“additional findings,” the trial court ordered that defendant enroll in 
the highest possible level of supervision and monitoring until his post-
release supervision ended for the 1998 offense (at some point in October 
2017). Defendant filed timely notice of appeal.

Standard of Review

For SBM enrollment, “the trial court is statutorily required to make 
findings of fact to support its legal conclusions.” State v. Morrow,  
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200 N.C. App. 123, 126, 683 S.E.2d 754, 757 (2009), aff’d per curiam, 
364 N.C. 424, 700 S.E.2d 224 (2010). On appeal, this Court “review[s] the 
trial court’s findings of fact to determine whether they are supported by 
competent record evidence[.]” State v. Kilby, 198 N.C. App. 363, 367, 679 
S.E.2d 430, 432 (2009). Moreover, the Court reviews the trial court’s con-
clusions of law for “legal accuracy and to ensure that those conclusions 
reflect a correct application of law to the facts found.” State v. Clark, 
211 N.C. App. 60, 70, 714 S.E.2d 754, 761 (2011).

Arguments

I. Subject Matter Jurisdiction

[1] First, defendant argues that the trial court lacked subject matter 
jurisdiction over him to order SBM. Specifically, defendant contends that 
the State failed to present any evidence that defendant was a resident of 
Craven County at the time of the hearing; therefore, the trial court’s find-
ing that the hearing was held in the county of defendant’s residence was 
not supported by competent evidence. Based on State v. Mills, __ N.C. 
App. __, 754 S.E.2d 674 (2014), we dismiss defendant’s argument.

Pursuant to N.C. Gen. Stat. § 14-208.40B(b), “[i]f the [DOC] deter-
mines that the offender falls into one of the categories described in [N.C. 
Gen. Stat. §] 14-208.40(a), the district attorney, representing the [DOC], 
shall schedule a hearing in superior court for the county in which the 
offender resides.” Defendant argues that although he did not challenge 
the location of the hearing before the trial court, this issue may be raised 
for the first time on appeal since it addresses subject matter jurisdiction.

In support of his argument, defendant cites two unpublished cases. 
However, this Court’s recent published opinion in Mills, is controlling. 
In Mills, the defendant did not argue at his SBM hearing that it was not 
being held in the county of his residence. On appeal, the defendant con-
tended that: (1) he could raise this issue for the first time on appeal 
because it involved subject matter jurisdiction; and (2) there was no 
competent evidence presented at the hearing that defendant resided 
in Buncombe County, where the SBM hearing occurred. Id. at ___, 754 
S.E.2d at 677. After noting that SBM hearings are civil in nature, the Mills 
Court rejected the defendant’s characterization of his argument as one 
challenging subject matter jurisdiction; instead, the Court concluded 
that “while the superior court has subject matter jurisdiction over SBM 
hearings, the requirement that the hearing be held in the superior court 
in the county in which the offender resides relates to venue.” Id. Thus, 
the defendant could not raise his venue challenge for the first time on 
appeal because it had been waived. Id.
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Similarly, here, when defendant stipulated that he had received 
notice of the hearing, he did not raise any argument that he was not a 
resident of Craven County. Because the requirement that the SBM hear-
ing be held in the county in which defendant resided relates to venue, 
not subject matter jurisdiction, id., defendant’s failure to raise the issue 
before the trial court waived his ability to raise it for the first time on 
appeal, and this argument is dismissed.

II. The “Additional Findings”

[2] Next, defendant challenges the two “additional findings” the trial 
court made in requiring defendant enroll in the highest level of supervi-
sion and monitoring. Specifically, with regard to “additional finding no. 
1,” defendant contends that there was no evidence that defendant had 
committed a “prior sexual offense” or that the present offense was com-
mitted within a “short period of time from [the] conclusion of super-
vision” for the 1994 conviction of assault on a female. Additionally, 
defendant alleges that there was no evidence presented that the victims 
in the 1994 and 1998 offenses were similar in age and sex, which was 
noted in the trial court’s “additional finding no. 2.” Consequently, defen-
dant argues that because these findings were not supported by compe-
tent evidence and defendant was assessed as a “moderate-low” risk, the 
trial court erred in ordering him to enroll in the highest level of supervi-
sion and monitoring. We agree.

“This Court has previously held that a DOC risk assessment of ‘mod-
erate,’ without more, is insufficient to support the finding that a defen-
dant requires the highest possible level of supervision and monitoring.” 
State v. Green, 211 N.C. App. 599, 601, 710 S.E.2d 292, 294 (2011) (quot-
ing Kilby, 198 N.C. App. at 369–70, 679 S.E.2d at 434). A trial court may 
order a defendant receive the highest level of supervision and monitor-
ing if it “makes ‘additional findings’ regarding the need for the highest 
possible level of supervision and where there is competent record evi-
dence to support those additional findings.” Id. (citing State v. Morrow,  
200 N.C. App. 123, 130–34, 683 S.E.2d 754, 760–62 (2009), aff’d per 
curiam, 364 N.C. 424, 700 S.E.2d 224 (2010)). However, if a defendant 
is assessed as a “moderate” risk and the State presented no evidence 
to support findings of a higher level of risk or to support the require-
ment for “the highest possible level of supervision and monitoring[,]” 
the trial court’s order must be reversed. Kilby, 198 N.C. App. at 370-71, 
679 S.E.2d at 434. In contrast, if the State presented any evidence at the 
SBM hearing that would support the highest level, “it would be proper 
to remand this case to the trial court to consider the evidence and make 
additional findings.” Id. at 370, 679 S.E.2d at 434.



244 IN THE COURT OF APPEALS

STATE v. JONES

[234 N.C. App. 239 (2014)]

A. “Additional Finding No. 1” – Short Period of Time 
between Conclusion of Supervision for Defendant’s 
“Prior Sexual Offense” and Reoffending

First, defendant contends that there was no competent evidence 
introduced at the hearing to support the trial court’s finding that defen-
dant was convicted of a “prior sexual offense” or that the 1998 offense 
was committed within a short period of time from the conclusion of 
supervision for the 1994 offense.

At the SBM hearing, the State introduced evidence that, although 
defendant had initially been charged with first degree sex offense in 
1994 (94 CR 1252), that charge was reduced and defendant pled guilty 
to assault on a female. The crime of assault on a female is not a sexual 
offense, a point which the State concedes. Therefore, that part of the 
trial court’s finding—that defendant had been convicted of a “prior sex-
ual offense”—was not supported by competent evidence. 

With regard to defendant’s contention that there was no competent 
evidence presented to support the trial court’s “additional finding” that 
there was a short period of time between the conclusion of his proba-
tion for the 1994 nonsexual offense before he committed the 1998 sexual 
offense, his argument is without merit. Initially, it should be noted that 
the trial court classified defendant’s probation as “supervised” for the 
1994 offense. However, there is no evidence in the record to support this 
classification; the ACIS print-out submitted to the trial court for defen-
dant’s 1994 offense only indicated that defendant received three years of 
probation. Notwithstanding this classification, the ACIS print-out clearly 
indicated that defendant was sentenced to two years imprisonment on 
30 March 1994 for assault on a female, but that sentence was suspended 
and defendant was placed on three years of probation. The offense date 
for the 1998 sexual offense was 19 August 1997, approximately three 
years and five months after defendant was sentenced for the 1994 non-
sexual offense. While defendant is correct in that it is not exactly clear 
when defendant ended his probation for the 1994 offense, the print-out 
supports a finding that a short amount of time elapsed between the end 
of probation for the 1994 offense, sometime around April 1997, and the 
date of offense for the 1998 conviction, August 1997. Accordingly, part 
of “additional finding no. 1”—that defendant committed the 1998 offense 
soon after his probation for the 1994 offense ended—was supported 
by competent evidence. Thus, it may be considered when determining 
whether the trial court’s determination that defendant requires the high-
est level of supervision and monitoring “reflect[s] a correct application 
of law to the facts found.” Kilby, 198 N.C. App. at 367, 679 S.E.2d at 432.
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B. “Additional Finding No. 2” – “Similarity in Victims’ Age 
and Sex”

Initially, it should be noted that the State concedes, and we agree, 
that the trial court’s “additional finding no. 2”—similarity of victims in 
age and sex—was not supported by competent record evidence because 
the only documents establishing this finding were the 1997 Dorothea Dix 
documents. Citing State v. Mixion, 110 N.C. App. 138, 150, 429 S.E.2d 
353, 370 (1993), since those documents were not offered into evidence 
before the trial court nor did defendant stipulate to their contents, the 
State concedes that the evidence was insufficient to support this finding. 
Therefore, it may not provide support for the trial court’s determination 
that defendant required the highest level of monitoring and supervision. 

C. Does the Evidence that Defendant Committed the 
1998 Offense Within a Short Period After Completing 
Probation for the 1994 Nonsexual Offense Along with 
his “Moderate-Low” Risk of Reoffending Support the 
Trial Court’s Determination That Defendant Required 
the Highest Level of Supervision and Monitoring?

Finally, we must determine whether the “additional finding” that 
there was a short period of time between the end of probation for the 
1994 offense, a nonsexual offense, and committing a sexual offense sup-
ports the conclusion that defendant requires the highest possible level of 
supervision and monitoring. We conclude that this “additional finding” 
does not, and the trial court’s determination is “not a correct application 
of the law to the facts found,” Id. at 367, 679 S.E.2d at 432. A defen-
dant’s “risk of reoffending” is based on the risk of the defendant com-
mitting another sexual offense. Here, the only conviction that the trial 
court may use in accessing defendant’s risk of reoffending is the 1998 
offense since that offense constitutes the only sexual offense defendant 
was convicted of; in contrast, the 1994 offense was a nonsexual offense 
and does not indicate any increased risk that he would commit another 
sexual offense. Consequently, this finding does not support a conclusion 
that defendant is at a high risk of reoffending and does not support a 
conclusion that defendant requires the highest possible level of supervi-
sion and monitoring. 

Furthermore, we conclude that the State presented no other evi-
dence to support the trial court’s determination. See id. (noting that if 
“evidence was presented which could support findings of fact which 
could lead to a conclusion that ‘the defendant requires the highest pos-
sible level of supervision and monitoring[,]’ . . . it would be proper to 
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remand this case to the trial court to consider the evidence and make 
additional findings”). The fact that defendant was originally charged 
with a sexual offense, established by the ACIS print-out indicating this 
initial charge, but pled to the lesser, nonsexual offense of assault on a 
female would not support a determination that defendant required the 
highest level of supervision and monitoring. In other words, the under-
lying facts of the 1994 offense may not be considered by the trial court 
in determining the level of supervision and monitoring a defendant 
requires for purposes of SBM. In support of this conclusion, we note 
that this Court has repeatedly held that the underlying facts of a defen-
dant’s conviction may not be used to determine whether the defendant 
committed an aggravated offense under section 14-208.6(1a). See State 
v. Boyett, __ N.C. App. __, __, 735 S.E.2d 371, 380 (2012) (“In determin-
ing whether a particular crime constitutes an aggravated offense, the 
trial court is only to consider the elements of the offense of which a 
defendant was convicted and is not to consider the underlying factual 
scenario giving rise to the conviction.”) (internal quotation marks omit-
ted); State v. Davison, 201 N.C. App. 354, 364, 689 S.E.2d 510, 517 (2009) 
(“[W]hen making a determination pursuant to N.C.G.S. § 14–208.40A, the 
trial court is only to consider the elements of the offense of which a 
defendant was convicted and is not to consider the underlying factual 
scenario giving rise to the conviction.”). Thus, applying this analysis, we 
hold that the trial court may only consider the offense of which a defen-
dant was convicted for purposes of determining what level of supervi-
sion and monitoring a defendant requires for SBM. 

In summary, since the State presented no other evidence which 
could tend to support a determination of a higher level of risk that would 
require the highest level of supervision and monitoring other than his 
STATIC-99 score of moderate-low risk, the trial court’s order must be 
reversed. See Kilby, 198 N.C. App. at 370-71, 679 S.E.2d at 434 (reversing 
the SBM order when the State presented no evidence which tended to 
support a determination of a higher level of risk than the ‘moderate’ rat-
ing assigned by the DOC). In fact, it should be noted that the only other 
evidence submitted at the SBM hearing supported the opposite conclu-
sion. Specifically, defendant’s probation officer indicated that defendant 
was fully cooperating with his post-release supervision, which might 
support a finding of a lower risk level, but not a higher one. Additionally, 
although he had not found work at the time of the SBM hearing, he was 
living with his mother and father, and his father attended the hearing, 
indicating some familial support. Thus, given that the only “additional 
finding” supported by competent evidence—that defendant commit-
ted the 1998 sexual offense shortly after ending probation for the 1994 
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nonsexual offense—would not support a higher level of risk and that the  
State presented no other evidence showing that defendant required  
the highest level of monitoring and supervision, we reverse the trial 
court’s SBM order.

Conclusion

Because the State presented no evidence other than defendant’s 
moderate-low STATIC-99 risk assessment to support a finding that 
defendant required the highest level of supervision and monitoring, we 
reverse the SBM order.

REVERSED.

Judges BRYANT and STEELMAN concur.
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1. Burglary and Unlawful Breaking or Entering—second-
degree—evidence of entry—insufficient

Defendants’ convictions for second-degree burglary were 
vacated where the evidence failed to raise more than a mere suspi-
cion or conjecture that defendants entered the home.

2. Burglary and Unlawful Breaking or Entering—second- 
degree—insufficient evidence of entry—sufficient evidence 
of intent—felonious breaking or entering

A conviction for second-degree burglary was remanded for 
entry of judgment on felonious breaking or entering where there 
was insufficient evidence of entry into the home but sufficient evi-
dence of defendants’ intent to commit a felony. The State’s failure 
to prove that either defendant actually entered the home, in no way 
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detracted from the sufficiency of the evidence of defendants’ intent 
to commit a felony within the residence.

3. Burglary and Unlawful Breaking or Entering—instructions—
failure to charge on first-degree trespass

Defendants did not demonstrate that the trial court’s failure to 
instruct the jury regarding first-degree trespass in a burglary and 
breaking or entering prosecution was error, much less plain error, 
where the evidence did not permit a reasonable inference disputing 
the State’s contention that defendants intended to commit a felony.

4. Larceny—instructions—failure to define—no plain error
Although defendants contended that the trial court commit-

ted plain error by failing to define larceny to the jury, given that the 
State’s case identified larceny as the specific felony that defendants 
intended to commit, the jury did not need a formal definition of 
the term larceny. There was evidence permitting the inference that 
defendants intended to steal property and there was no evidence 
suggesting that defendants intended to merely borrow the property.

5. Damages and Remedies—restitution—evidence not sufficient 
to support award

Restitution orders were remanded where defendants contended 
that the evidence was not sufficient evidence to support the award 
and the State conceded error.

6. Constitutional Law—effective assistance of counsel—failure 
to request instructions

Defense counsel’s failure to request a jury instruction defining 
larceny and an instruction on first-degree trespass did not constitute 
ineffective assistance of counsel in a prosecution for second-degree 
burglary. It was determined elsewhere in the opinion that the trial 
court did not commit plain error in its instructions to the jury.

Appeal by defendants from judgments entered 27 March 2013 by 
Judge Reuben F. Young in Cumberland County Superior Court. Heard in 
the Court of Appeals 11 December 2013.

Roy Cooper, Attorney General, by Richard H. Bradford, Special 
Deputy Attorney General, and Susannah P. Holloway, Assistant 
Attorney General, for the State.

Unti & Lumsden LLP, by Margaret C. Lumsden, for defendant-
appellant Lucas.
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Guy J. Loranger for defendant-appellant Richard.

DAVIS, Judge.

Co-defendants Kalan John Lucas (“Lucas”) and Shaquille Oqkwone 
Richard (“Richard”) (collectively “Defendants”) appeal from their con-
victions for second-degree burglary and conspiracy to commit second-
degree burglary. On appeal, Defendants argue that the trial court erred in 
(1) denying their motions to dismiss the second-degree burglary charges 
for insufficient evidence; (2) failing to instruct the jury regarding the 
definition of larceny and on the offense of first-degree trespass; and  
(3) entering a restitution order that was not supported by competent evi-
dence. Defendants also contend that their trial counsel provided ineffec-
tive assistance of counsel by failing to request the above-referenced jury 
instructions. After careful review, we vacate Defendants’ convictions 
for second-degree burglary and remand for resentencing for felonious 
breaking or entering. We also vacate the trial court’s restitution orders 
and remand to the trial court for rehearing on that issue.

Factual Background

The State presented evidence at trial which tended to establish 
the following facts: On 27 November 2011 at approximately 2:30 a.m., 
Nina Moore (“Mrs. Moore”) awoke to the sound of “erratic knocking” 
and the doorbell ringing at the front door of the home in Fayetteville, 
North Carolina that she shared with her husband, Lynard Moore (“Mr. 
Moore”). From a window, Mrs. Moore observed a man wearing a dark-
colored hooded sweatshirt standing at the front door. Mrs. Moore also 
saw another man sitting in the driver’s seat of a white car parked out-
side their home. Mrs. Moore woke up Mr. Moore and informed him that 
there was someone at the door and that she thought “he needed to get 
his gun.” Mr. Moore retrieved a gun from their safe, proceeded down the 
hallway, and saw that the front door had been kicked open. Mr. Moore 
fired three or four shots into the front entranceway. At that point, a man 
ran out of the house and jumped into a white car, which Mr. Moore iden-
tified as a Mercury Grand Marquis. The car then “sped away” out of the 
Moores’ neighborhood.

Mrs. Moore called the police and informed them what had occurred. 
Officer Leonard Honeycutt (“Officer Honeycutt”) of the Fayetteville 
Police Department arrived at the Moores’ home, took statements from 
Mr. and Mrs. Moore, and issued a “be on the lookout” for a white Mercury 
Grand Marquis and a man wearing a “dark hoody or toboggan” and dark 
tennis shoes. Shortly thereafter, Officer Honeycutt received a dispatch 
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regarding “a suspicious white vehicle” parked in front of a residence on 
Windlock Drive in a neighborhood approximately two miles away from 
the Moores’ home.

Steven Pavel (“Mr. Pavel”) was sitting on the front porch of his home 
on Birchcreft Drive when he noticed a white sedan approaching the cor-
ner of Birchcreft Drive and Windlock Drive. The driver parked the car, 
and the vehicle’s two occupants remained inside the vehicle for several 
minutes. Mr. Pavel then witnessed two men exit the vehicle and approach 
“the first house off from the corner.” Because Mr. Pavel believed that 
the men’s actions seemed suspicious, he went inside and observed them 
through his window. When the men “start[ed] to walk up to the first 
house, casing the house and all,” Mr. Pavel called 911. Mr. Pavel observed 
the men walk past the first home, which was vacant, and attempt to open 
the door of a vehicle that was parked in the next driveway.

The men then approached the second house, which was also unoc-
cupied due to the fact that the owners, Wesley Meredith and Jennifer 
Meredith (collectively “the Merediths”), were out of town. It appeared 
to Mr. Pavel that one of the men was trying to strike the side patio door 
of the Merediths’ home.

Mr. Pavel remained on the phone with the 911 dispatcher and related 
that the men had walked back down the driveway and reentered their 
car. After sitting in the car for several minutes, the men exited the vehi-
cle again and walked around to the back of the Merediths’ house. A few 
minutes later, Mr. Pavel saw both men “running around from the back 
of the house.” The men then jumped into their car and sat there for sev-
eral minutes. Officer Honeycutt and Officer Michael Tackema (“Officer 
Tackema”) arrived at the scene and apprehended the two men. At trial, 
Officers Honeycutt and Tackema identified these men as Defendants.

Officers Honeycutt and Tackema detained and searched both 
Defendants, and Officer Honeycutt found tube socks in their vehicle, 
which he noted were “very common for breaking and entering artists 
and thieves to put on their hands” because they were less conspicuous 
than gloves. Officers Honeycutt and Tackema then proceeded to inspect 
the area surrounding the home. They observed that the outer pane of a 
double-pane sliding glass door on the side of the house had been shat-
tered. A fire pit bowl and two concrete landscaping bricks were lying 
on the ground near a back bedroom window that was also shattered. 
Several similar bricks were lying on the floor inside the bedroom where 
the window had been broken. There was soot covering the fire pit 
bowl and the back bedroom window, and the blinds hanging from that 
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window were “somewhat ajar.” The officers did not detect any soot on 
Defendants or their vehicle but did locate a shard of glass on Lucas’s 
person that appeared to be similar to the glass found at the scene.

Defendants were subsequently charged with first-degree burglary 
and conspiracy to commit first-degree burglary at the Moores’ residence 
and second-degree burglary and conspiracy to commit second-degree 
burglary at the Merediths’ residence. The matter came on for a jury 
trial on 25 March 2013 in Cumberland County Superior Court. On 27 
March 2013, the jury returned verdicts finding Defendants (1) not guilty 
of first-degree burglary or conspiracy to commit first-degree burglary; 
and (2) guilty of second-degree burglary and conspiracy to commit 
second-degree burglary. The trial court entered judgments on the jury’s 
verdicts, sentencing Defendants to a presumptive-range term of 13 to 
16 months imprisonment for second-degree burglary and a consecutive 
presumptive-range term of 6 to 8 months imprisonment for conspiracy 
to commit second-degree burglary. Defendants gave notice of appeal in 
open court.

Analysis

I. Motion to Dismiss

[1] Defendants first argue that the trial court erred in denying their 
motion to dismiss the second-degree burglary charges. Specifically, 
Defendants contend that the evidence presented at trial was insufficient 
to show the elements of (1) entry; and (2) intent to commit a felony.

A trial court’s denial of a defendant’s motion to dismiss is reviewed 
de novo. State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007). 
On appeal, this Court must determine “whether there is substantial 
evidence (1) of each essential element of the offense charged, or of a 
lesser offense included therein, and (2) of defendant’s being the per-
petrator . . . .” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 
(citation omitted), cert. denied, 531 U.S. 890, 148 L.Ed.2d 150 (2000). 
Substantial evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” State v. Smith,  
300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). Evidence must be viewed 
in the light most favorable to the State with every reasonable inference 
drawn in the State’s favor. State v. Rose, 339 N.C. 172, 192, 451 S.E.2d 
211, 223 (1994), cert. denied, 515 U.S. 1135, 132 L.Ed.2d 818 (1995).

To survive a defendant’s motion to dismiss a charge of second-degree 
burglary, the State must provide substantial evidence that the defendant 
committed a (1) breaking (2) and entering (3) of an unoccupied dwelling 
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house or sleeping apartment of another (4) in the nighttime (5) with the 
intent to commit a felony therein. State v. Brown, ___ N.C. App. ___, ___, 
732 S.E.2d 584, 586-87 (2012); N.C. Gen. Stat. § 14-51 (2013). Because 
Defendants only challenge the sufficiency of the evidence regarding 
entry and intent to commit a felony, we limit our analysis to those two 
elements. See State v. Davis, 198 N.C. App. 146, 151, 678 S.E.2d 709, 
713-14 (2009) (explaining that where defendant challenges sufficiency 
of evidence as to some elements “but does not challenge the State’s evi-
dence of the other elements of the crime,” this Court examines only the 
sufficiency of the evidence concerning the challenged elements).

[E]ntry, for the purposes of burglary, is committed by the 
insertion of any part of the body for the purpose of commit-
ting a felony. Thus, an entry is accomplished by inserting 
into the place broken the hand, the foot, or any instrument 
with which it is intended to commit a felony . . . .

State v. Bumgarner, 147 N.C. App. 409, 415, 556 S.E.2d 324, 329 (2001) 
(citation, quotation marks, and brackets omitted).

Our Supreme Court has further explained that “entry is the act of 
going into the place after a breach has been effected,” State v. Gibbs, 297 
N.C. 410, 418, 255 S.E.2d 168, 174 (1979) (citation and quotation marks 
omitted and emphasis added), and that “the least entry with the whole 
or any part of the body, hand, or foot, or with any instrument or weapon, 
introduced for the purpose of committing a felony, is sufficient to com-
plete the offense,” State v. Turnage, 362 N.C. 491, 494, 666 S.E.2d 753, 
756 (2008) (citation and quotation marks omitted).

In State v. Watkins, ___ N.C. App. ___, 720 S.E.2d 844, disc. review 
denied, ___ N.C. ___, 724 S.E.2d 509 (2012), the defendant argued that 
the evidence presented at trial showing that he and his accomplice 
used the end of a shotgun to break a townhouse window, heard move-
ment within the residence, and immediately fled the scene was insuf-
ficient to establish the entry element of burglary. We agreed, explaining  
that the entry element requires the defendant to “either physically enter 
the residence, however slight, or commit the burglary by virtue of [an] 
instrument.” Id. at ___, 720 S.E.2d at 849 (citation, quotation marks, and 
brackets omitted). We further noted that to constitute an entry through 
the use of an instrument, the instrument itself must be “used to commit 
a felony within the residence” rather than merely to make an opening 
into the residence. Id. at ___, 720 S.E.2d at 849. Consequently, our analy-
sis of North Carolina case law as well as leading treatises on criminal 
law led us to conclude that
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the fact that defendant broke a window of the residence  
in the nighttime with an instrument — even if the instru-
ment itself crossed the threshold — is not sufficient to find 
him guilty of burglary. . . . [V]iewing the evidence in the 
light most favorable to the State, it appears only that defen-
dant broke a window of the residence with an instrument 
to facilitate a subsequent entry. Such evidence does not 
support the trial court’s submitting a case of burglary to  
the jury.

Id. at ___, 720 S.E.2d at 850.

We believe that the evidence in the present case compels the same 
result. At trial, the State introduced circumstantial evidence tend-
ing to show that Defendants used landscaping bricks and a fire pit  
bowl to break a back window of the Merediths’ home. Although there was 
soot covering the fire pit bowl and the broken window, law enforcement 
officers did not find soot on the person of either Defendant or within  
the interior of the home. Several landscaping bricks were found inside the 
bedroom where the window had been broken, but there was no evidence 
that anything within the home had been tampered with or was missing.

While Officer Honeycutt testified that the blinds hanging from the 
broken window were “somewhat ajar” and “parted enough that entry 
could have been made with a hand or body part,” the State neither 
offered evidence that Defendants had actually crossed the threshold of  
the home nor introduced evidence permitting a reasonable inference  
of such actual entry. The lack of evidence on this issue distinguishes the 
present case from State v. Salters, 137 N.C. App. 553, 528 S.E.2d 386, 
cert. denied, 352 N.C. 361, 544 S.E.2d 556 (2000), in which we held that 
evidence of a splintered door frame and broken lock in the residence 
at issue coupled with testimony that a suitcase discovered to be miss-
ing from inside the residence was seen in the defendant’s possession 
was sufficient to allow the inference that the defendant had entered the 
home. Id. at 557, 528 S.E.2d at 390.

Nor did the State provide evidence that the landscaping bricks 
found inside the home were used for a purpose beyond creating an open-
ing in the window. See Watkins, ___ N.C. App. at ___, 720 S.E.2d at 849  
(“[W]here the State’s evidence seeks to establish an entry by the defen-
dant’s use of an instrument, the defendant can only be guilty of burglary 
if the instrument that crossed the threshold was itself used to commit 
a felony within the residence.”). Although a shard of glass was discov-
ered on Lucas’s person, we cannot agree with the State’s contention that 
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this amounted to substantial evidence of entry where law enforcement 
officers testified that there was glass “all over the ground” outside the 
Merediths’ residence.

As such, we believe that this evidence failed to raise more than a 
mere suspicion or conjecture that Defendants entered the home. See 
State v. McDowell, ___ N.C. App. ___, ___, 720 S.E.2d 423, 424 (2011) 
(“A motion to dismiss should be granted . . . when the facts and circum-
stances warranted by the evidence do no more than raise a suspicion of 
guilt or conjecture since there would still remain a reasonable doubt as to 
defendant’s guilt.” (citation and quotation marks omitted)). Accordingly, 
we vacate Defendants’ convictions for second-degree burglary.

[2] However, because we conclude, for the reasons discussed below, 
that there was sufficient evidence to establish Defendants’ intent to 
commit a felony, we remand to the trial court for entry of judgment on 
felonious breaking or entering. “To support a conviction for felonious 
breaking [or] entering under N.C. Gen. Stat. § 14-54(a), there must exist 
substantial evidence of each of the following elements: (1) the break-
ing or entering, (2) of any building, (3) with the intent to commit any  
felony or larceny therein.” State v. Jones, 188 N.C. App. 562, 564-65, 655 
S.E.2d 915, 917 (2008) (citation, quotation marks, and brackets omitted); 
see Watkins, ___ N.C. App. at ___, 720 S.E.2d at 850 (“For conviction of 
felonious breaking or entering, a violation of G.S. 14-54(a), it is not neces-
sary that the State show both a breaking and an entering; proof of either 
is sufficient if committed with the requisite felonious intent.”); State  
v. Barnett, 113 N.C. App. 69, 75-76, 437 S.E.2d 711, 715 (1993) (conclud-
ing that although evidence was insufficient to sustain burglary convic-
tion, jury — in convicting defendant of burglary — “necessarily found 
facts which establish felonious breaking [or] entering, i.e., the break-
ing [or] entering of a building with intent to commit any felony or lar-
ceny therein”).

“Intent is a mental attitude seldom provable by direct evidence. 
It must ordinarily be proved by circumstances from which it may be 
inferred.” State v. Baskin, 190 N.C. App. 102, 109, 660 S.E.2d 566, 572 
(citation and quotation marks omitted), disc. review denied, 362 N.C. 
475, 666 S.E.2d 648 (2008). Intent to commit a felony may be inferred 
from the defendant’s acts and conduct during the subject incident. State 
v. Allah, ___ N.C. App. ___, ___, 750 S.E.2d 903, 907 (2013).

Here, the State offered testimony from Mr. Pavel describing 
Defendants’ behavior during the incident. Mr. Pavel explained that 
Defendants were “casing” the neighborhood and “pull[ing] on the door 
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handles” of cars that were parked in driveways. Mr. Pavel testified that 
he described their conduct as “casing” to the 911 dispatcher because 
“it’s just not normal activity for someone to be walking from house to 
house to see if it’s occupied or not” or to try to open the doors of various 
cars parked in the driveways.

A “fundamental theory” in the context of both burglary and breaking 
or entering is that absent “evidence of other intent or explanation for 
breaking and entering . . . the usual object or purpose of burglarizing a 
dwelling house at night is theft.” State v. Hedrick, 289 N.C. 232, 236, 221 
S.E.2d 350, 353 (1976) (citation and quotation marks omitted); see State 
v. McBryde, 97 N.C. 393, 396, 1 S.E. 925, 927 (1887) (“The intelligent 
mind will take cognizance of the fact that people do not usually enter 
the dwelling of others in the night-time, when the inmates are asleep, 
with innocent intent. The most usual intent is to steal, and, when there 
is no explanation or evidence of a different intent, the ordinary mind will 
infer this also.”).

Although — as discussed above — the State failed to prove that 
either Defendant actually entered the home, we do not believe that this  
in any way detracts from the sufficiency of the evidence regarding 
Defendants’ intent to commit a felony within the residence. Because a 
reasonable juror could infer from Defendants’ conduct that they broke 
the back bedroom window with the intent to commit the felony of lar-
ceny once inside, we hold that there was substantial evidence of felo-
nious intent and that the entry of judgment on felonious breaking or 
entering is appropriate. As such, we remand to the trial court “for the 
pronouncement of a judgment as upon a verdict of guilty of felonious 
breaking or entering.” Watkins, ___ N.C. App. at ___, 720 S.E.2d at 850 
(citation, quotation marks, and brackets omitted).1 

1. In addition to challenging his conviction for second-degree burglary, Defendant 
Richard also argues that the trial court erred in denying his motion to dismiss the charge 
of conspiracy to commit second-degree burglary based on the insufficiency of the evi-
dence regarding entry and intent to commit a felony. However, he offers no argument that 
the State failed to prove that there was an agreement or understanding between him and 
Lucas to commit second-degree burglary. See State v. Dalton, 122 N.C. 666, 672, 471 S.E.2d 
657, 661 (1996) (“A criminal conspiracy is an agreement between two or more people to 
commit a substantive offense.”); State v. Rozier, 69 N.C. App. 38, 52, 316 S.E.2d 893, 902 
(“It is well established that the gist of the crime of conspiracy is the agreement itself, 
not the commission of the substantive crime.”), cert. denied, 312 N.C. 88, 321 S.E.2d 907 
(1984). Because he does not challenge the sufficiency of the evidence of such an agree-
ment between him and Lucas and because completion of the substantive offense is not 
necessary for a conviction of conspiracy to commit second-degree burglary, Defendant 
Richard’s argument on this issue is overruled.
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II. Jury Instructions

In its charge to the jury, the trial court gave instructions regard-
ing second-degree burglary, felonious breaking or entering, and misde-
meanor breaking or entering. The trial court did not instruct the jury 
on the offense of first-degree trespass, and Defendants contend that 
the failure to give such an instruction constituted error. Defendants 
also assert that the trial court erred by failing to expressly define the 
crime of larceny when it instructed the jury that second-degree burglary  
is the breaking and entering into an unoccupied dwelling house with-
out the consent of the owners during the nighttime with the intent “to 
commit a felony or larceny therein.” Defendants acknowledge that they 
did not object to the trial court’s instructions and are, therefore, limited 
to plain error review on appeal. Under plain error review, Defendants 
bear the burden of showing that “the instructional mistake had a prob-
able impact on the jury’s finding that the defendant was guilty.” State  
v. Lawrence, 365 N.C. 506, 517, 723 S.E.2d 326, 333 (2012) (citation and 
quotation marks omitted).

A. Failure to Instruct on First-Degree Trespass

[3] First-degree trespass is a lesser-included offense of felonious break-
ing or entering. State v. Owens, 205 N.C. App. 260, 266, 695 S.E.2d 823, 
828 (2010). Unlike felonious breaking or entering, first-degree trespass 
does not include the element of felonious intent but rather merely 
requires evidence that the defendant entered or remained on the prem-
ises or in a building of another without authorization. N.C. Gen. Stat.  
§ 14-159.12 (2013).

A trial court “must submit a lesser-included offense to the jury when, 
and only when, there is evidence from which the jury can find that the 
defendant committed the lesser-included offense.” State v. Liggons, 194 
N.C. App. 734, 742, 670 S.E.2d 333, 339 (2009) (citation, quotation marks, 
and brackets omitted). “The trial court is not . . . obligated to give a 
lesser included instruction if there is no evidence giving rise to a reason-
able inference to dispute the State’s contention.” State v. Hamilton, 132 
N.C. App. 316, 321, 512 S.E.2d 80, 84 (1999). In Hamilton, this Court con-
cluded that the trial court was not required to submit the lesser-included 
offense of first-degree trespass to the jury in the defendant’s trial for 
felonious breaking or entering because the defendant “did not testify 
or present any evidence that he broke or entered for any non-felonious 
purpose.” Id. at 321, 512 S.E.2d at 85.

As in Hamilton, the evidence in the present case does not permit 
a reasonable inference that would dispute the State’s contention that 
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Defendants intended to commit a felony. There was no evidence presented 
that supported an alternative explanation for Defendants’ presence at 
the Merediths’ home. Thus, in the absence of any evidence disputing the 
State’s theory that Defendants “cased” the neighborhood and shattered 
the Merediths’ window in the hope of stealing from the home, Defendants 
have not demonstrated that the trial court’s failure to instruct the jury 
regarding first-degree trespass was error — much less plain error.

B. Failure to Define Larceny

[4] Citing State v. Foust, 40 N.C. App. 71, 251 S.E.2d 893 (1979), 
Defendants contend that the trial court committed plain error by failing 
to define larceny to the jury given that the State’s case identified lar-
ceny as the specific felony that Defendants intended to commit. In State  
v. Simpson, 299 N.C. 377, 261 S.E.2d 661 (1980), however, our Supreme 
Court held that this Court’s ruling in Foust — that the trial court’s failure 
to define larceny in a burglary prosecution premised on intent to commit 
larceny was prejudicial and required a new trial — was “too broad” and 
that “[t]he extent of the definition [of larceny] required depends upon 
the evidence in the particular case.” Id. at 384, 261 S.E.2d at 665.

In this case, the evidence established that in the early morning hours 
of 27 November 2011, Defendants were “casing” houses and attempting 
to gain entry into vehicles in various driveways. Defendants’ behavior, as 
witnessed by Mr. Pavel, indicated that they were examining the homes 
and vehicles so that they could steal property from them. No evidence 
was offered to suggest that Defendants’ conduct was motivated by some 
other purpose or plan or that Defendants were looking for property to 
which they had some bona fide claim of right. See id. at 384, 261 S.E.2d 
at 665 (“In the case before us, there was no necessity for any definition 
or explanation of the word ‘larceny’ because there was no evidence sug-
gesting that the [stolen property] was borrowed, or taken for some tem-
porary purpose, or otherwise negating a taking with felonious intent to 
steal.”). Thus, because there was evidence presented at trial permitting 
the inference that Defendants intended to steal property and there was 
no evidence suggesting that Defendants intended to merely borrow the 
property, we are satisfied that “the jury did not need a formal definition 
of the term ‘larceny’ to understand its meaning and to apply that mean-
ing to the evidence.” Id. (concluding that term “larceny” may be used as 
shorthand statement of its definition, i.e., to steal or to take and carry 
away goods of another with intent to permanently deprive owner of 
those goods where there is no “direct issue as to the intent or purpose 
of the taking” (citation and quotation marks omitted)).
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As such, we conclude that “[t]he use of the word ‘larceny’ as it is 
commonly used and understood by the general public was sufficient in 
this case to define for the jury the requisite felonious intent needed to 
support a conviction” and that “[t]here is no reasonable possibility that 
[the] failure to define ‘larceny’ contributed to defendant’s conviction 
or that a different result would have likely ensued had the word been 
defined.” Id. Consequently, Defendants have failed to meet their burden 
of establishing plain error.

III. Restitution

[5] Defendants next contend that the trial court erred in ordering them 
to pay restitution in the amount of $575.00 without sufficient evidence 
to support the award. It is well established that “[t]he amount of resti-
tution ordered by the trial court must be supported by competent evi-
dence presented at trial or sentencing.” State v. Mauer, 202 N.C. App. 
546, 551, 688 S.E.2d 774, 777 (2010). On appeal, this Court reviews de 
novo whether the restitution ordered by the trial court is supported by 
competent evidence. State v. McNeil, 209 N.C. App. 654, 667, 707 S.E.2d 
674, 684 (2011).

The State concedes error on this issue, acknowledging that there 
was no evidence presented regarding the monetary value of the prop-
erty damage caused by Defendants. Restitution “is not intended to pun-
ish defendants but to compensate victims,” and the amount ordered 
must be based on “something more than a guess or conjecture.” State  
v. Daye, 78 N.C. App. 753, 758, 338 S.E.2d 557, 561, aff’d per curiam, 318 
N.C. 502, 349 S.E.2d 576 (1986). Accordingly, we vacate the trial court’s 
restitution orders and remand for a rehearing on this issue. See Mauer, 
202 N.C. App. at 552, 688 S.E.2d at 778 (vacating restitution order and 
remanding for rehearing where no evidence was introduced at trial or 
sentencing to support amount of restitution ordered).

IV. Ineffective Assistance of Counsel

[6] Finally, Defendants claim that their defense counsel’s failure 
to request a jury instruction defining larceny and an instruction on 
first-degree trespass constitutes ineffective assistance of counsel.  
We disagree.

“A successful ineffective assistance of counsel claim based on 
a failure to request a jury instruction requires the defendant to prove 
that without the requested jury instruction there was plain error in the 
charge.” State v. Pratt, 161 N.C. App. 161, 165, 587 S.E.2d 437, 440 (2003). 
Here, we have already determined that the trial court did not commit 
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plain error in its instructions to the jury because (1) the trial court was 
not required to expressly define larceny under the facts of this case; and 
(2) Defendants were not entitled to an instruction regarding first-degree 
trespass. Accordingly, we cannot conclude that their trial counsel’s fail-
ure to request these instructions constituted ineffective assistance of 
counsel. See State v. Land, ___ N.C. App. ___, ___, 733 S.E.2d 588, 595 
(2012) (holding that “[s]ince the trial court did not commit plain error 
when failing to give the instructions at issue, defendant cannot establish 
the necessary prejudice required to show ineffective assistance of coun-
sel for failure to request the instructions”), aff’d per curiam, 366 N.C. 
550, 742 S.E.2d 803 (2013).

Conclusion

For the reasons stated above, we conclude that Defendants’ second-
degree burglary convictions and the trial court’s restitution orders must 
be vacated. We remand to the trial court for entry of judgment and resen-
tencing as to each Defendant on the charges of felonious breaking or 
entering and for rehearing on the issue of restitution.2 

NO ERROR IN PART; VACATED AND REMANDED IN PART.

Judges STEELMAN and STEPHENS concur.

2. We also note that the judgments entered by the trial court mistakenly list 
Defendants’ conspiracy offenses as conspiracy to commit breaking or entering of a build-
ing rather than conspiracy to commit second-degree burglary. While the judgments reflect 
the correct class of felony for conspiracy to commit second-degree burglary (Class H), the 
trial court should amend the offense descriptions upon remand so that the record may 
“speak the truth.” State v. Smith, 188 N.C. App. 842, 845, 656 S.E.2d 695, 696 (2008) (cita-
tion and quotation marks omitted).
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STATE OF NORTH CAROLINA
v.

STEVEN RIGIL McCANLESS

No. COA13-1292

Filed 3 June 2014

1. Evidence—admission of anime images—overwhelming—evi-
dence of guilt—no reasonable possibility of different result

The trial court did not commit prejudicial error in a sexual 
offenses with a child case by admitting evidence of seven anime 
images taken from defendant’s computer. Even assuming arguendo 
that the trial court erred in admitting the images, given the over-
whelming evidence of defendant’s guilt, no reasonable possibil-
ity existed that a different result would have been reached at trial 
absent the admission of the anime images.

2. Parties—joinder—sexual offenses—sufficient evidence—
transactional connection

The trial court did not abuse its discretion in a sexual offenses 
with a child case by joining 3 September 2010 offenses and 1 July 
2011 offenses for trial. The evidence was sufficient to constitute a 
transactional connection between the acts.

3. Confessions and Incriminating Statements—to law enforce-
ment officers—voluntary

The trial court did not err in a sexual offenses with a child case 
by denying defendant’s motion to suppress statements made by him 
to law enforcement officers.  The unchallenged findings of fact were 
sufficient to conclude that defendant’s statements were voluntary.

Appeal by defendant from judgments entered 20 May 2013 by Judge 
Mark E. Powell in Buncombe County Superior Court. Heard in the Court 
of Appeals 23 April 2014.

Attorney General Roy Cooper, by Assistant Attorney General Amy 
Kunstling Irene, for the State. 

Paul Louis Bidwell and Douglas A. Ruley, for defendant. 

ELMORE, Judge.
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On 17 May 2013, a jury found Stephen Rigil McCanless (defendant) 
guilty of attempted sexual offense by an adult with a child and inde-
cent liberties with a child. Judge Mark E. Powell sentenced defendant to 
consecutive terms of 157-198 months and 13-16 months active imprison-
ment. Defendant appeals. After careful consideration, we find no preju-
dicial error.  

I.  Facts

The State indicted defendant for offenses that allegedly occurred on 
3 September 2010 and 1 July 2011. The State alleged that on 3 September 
2010, defendant, who was fifty-seven-years-old at the time, “expose[d] 
his private parts in a public place, the Goodwill Store . . . in the pres-
ence of another person, [M.S.,]” and committed indecent liberties with 
her. The State also charged defendant with the sexual offense of a child 
occurring on 1 July 2011 by “engag[ing] in a sexual act with [K.C.][,]” first 
degree kidnapping, and another count of indecent liberties.

Before trial, both parties filed motions with the trial court. The 
State made a motion to join the September and July offenses for trial 
pursuant to N.C. Gen. Stat. § 15A-926(a). Defendant filed a motion  
in limine to exclude “almost comic book form” Japanese anime  
images that depicted sexually suggestive pictures of a young girl.  
The images were found on a computer that was seized by law enforce-
ment officers from defendant’s home during the criminal investigation. 
Defendant also filed a motion to suppress statements made by him to 
officers of the Asheville Police Department on 6 July 2011. Defendant 
told officers that he was at a Salvation Army Store on 1 July 2011, 
interacted with a young girl, pulled her pants down, touched her leg 
and vagina, and “motorboated” (blowing air from a person’s mouth on 
to the skin of another) the girl in her buttock area. He also divulged 
facts implicating his involvement with M.S. at the Goodwill Store in 
September 2010 by stating that he may have “flashed” someone. The 
trial court granted the State’s motion to join and denied both defen-
dant’s motion in limine and motion to suppress. 

II.  Analysis

a.) Admission of Images

[1] Defendant first argues that the trial court committed prejudicial 
error by admitting evidence of seven anime images taken from defen-
dant’s computer. We disagree. 
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Pursuant to N.C. Gen. Stat. § 15A-1443 (2013):

[a] defendant is prejudiced by errors relating to rights aris-
ing other than under the Constitution of the United States 
when there is a reasonable possibility that, had the error 
in question not been committed, a different result would 
have been reached at the trial out of which the appeal 
arises. The burden of showing such prejudice under this 
subsection is upon the defendant.

Thus, our standard of review is “whether a reasonable possibility exists 
that the evidence, if excluded, would have altered the result of the trial.” 
State v. Anderson, 177 N.C. App. 54, 62, 627 S.E.2d 501, 505 (2006). 
Important to our analysis is our Supreme Court’s holding that “the pres-
ence of [other] overwhelming evidence of guilt” can render the errone-
ous admission of evidence harmless. State v. Autry, 321 N.C. 392, 400, 
364 S.E.2d 341, 346 (1988) (citation omitted). 

We need not answer the question of whether the trial court erred in 
admitting this evidence in order to dispose of this issue on appeal. Even 
assuming arguendo that the trial court erred in admitting the images, we 
conclude that the error was not prejudicial as to defendant’s convictions 
of attempted sexual offense and indecent liberties with a child against 
K.C. on 1 July 2011. 

At trial, the State offered evidence that on 1 July 2011, seven-year-
old K.C., K.C.’s mother, and K.C.’s adult sister arrived at the Salvation 
Army Store. K.C. testified that she walked into the furniture room alone, 
sat down in a lawn chair, defendant approached her, and he used his 
finger to touch the inside of her “pee-pee” or “front part[,]” which were 
words used to describe her vagina. Thereafter, defendant took K.C. 
behind a grill, and she stated that defendant pulled her pants and under-
wear down, “put his tongue on my butt and started licking the inside of 
my butt.” K.C.’s version of events remained consistent when she sub-
sequently told her mother, Detective John Rikard, Nurse Alicia Eifler 
and Dr. Cindy Brown. Cassie York, a customer at the store, testified that 
she observed defendant with one knee on the ground as he stood next 
to K.C. Another customer, Wenona Rogers, testified that she saw K.C. 
with her pants partially down as defendant had his tongue on K.C.’s 
butt while “fondling” her. Two store employees, Gary King and Sharon 
Brown, heard K.C. say that defendant licked her buttock. Furthermore, 
K.C.’s adult sister testified that she went to locate K.C. and saw defen-
dant “kneeling” in front of K.C. and pulling her pants up. 
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After K.C.’s sister confronted defendant to ask him what he was 
doing, he ran out of the store and drove away in a truck. During his inter-
view with police, defendant admitted to patting K.C. on the leg, pulling 
her pants down, touching her buttock and vagina, and said that “I’m not 
looking for sex from a child. . . . I’m pretty sure I’m not, but I -- I’d like 
to find out for sure.” This overwhelming evidence of defendant’s guilt 
presented by the State defeats defendant’s contention that a reasonable 
possibility exists that a different result would have been reached at trial 
had the trial court barred admission of the anime images from the jury. 
Accordingly, any error, if any, was not prejudicial to defendant. 

b.) Joinder of Offenses 

[2] Defendant also argues that the trial court erred in joining the  
3 September 2010 offenses and the 1 July 2011 offenses for trial because 
“[t]here [w]as [i]nsufficient [t]ransactional [c]onnection [b]etween  
[t]hese [o]ffenses.” We disagree. 

“[T]he trial judge’s decision to consolidate for trial cases having 
a transactional connection is within the discretion of the trial court 
and, absent a showing of abuse of discretion, will not be disturbed on 
appeal.” State v. Williams, 355 N.C. 501, 529-30, 565 S.E.2d 609, 626 
(2002) (citation and quotation omitted). “Abuse of discretion results 
where the court’s ruling is manifestly unsupported by reason or is so 
arbitrary that it could not have been the result of a reasoned decision.” 
State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988); see also 
White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985) (“A trial 
court may be reversed for abuse of discretion only upon a showing that 
its actions are manifestly unsupported by reason . . . [or] upon a show-
ing that [the trial court’s decision] was so arbitrary that it could not have 
been the result of a reasoned decision.”). “[T]he test on review is are the 
offenses so separate in time and place and so distinct in circumstances 
as to render consolidation unjust and prejudicial to the defendant.” State 
v. Peterson, 205 N.C. App. 668, 672, 695 S.E.2d 835, 839 (2010) (citation 
and quotation omitted).

Under N.C. Gen. Stat. § 15A-926 (2013), “[t]wo or more offenses may 
be joined in one pleading or for trial when the offenses, whether felonies 
or misdemeanors or both, are based on the same act or transaction or 
on a series of acts or transactions connected together or constituting 
parts of a single scheme or plan.” In ruling on a motion to join, the trial 
court “must first determine if the statutory requirement of a transac-
tional connection is met.” Williams at 529, 565 S.E.2d at 626 (citation 
omitted). The presence or absence of a transactional connection “is a 
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fully reviewable question of law.” Id. (citation omitted). The trial court 
“should consider (1) the nature of the offenses charged; (2) any com-
monality of facts between the offenses; (3) the lapse of time between the 
offenses; and (4) the unique circumstances of each case.” Peterson at 
672, 695 S.E.2d at 839 (citation and quotation omitted). Joinder “is made 
prior to trial; the nature of the decision and its timing indicate that the 
correctness of the joinder must be determined as of the time of the trial 
court’s decision and not with the benefit of hindsight.” State v. Silva, 304 
N.C. 122, 127, 282 S.E.2d 449, 453 (1981).

We first note that although the trial court dismissed the charge of 
indecent liberties with a child against M.S. at the close of the State’s 
evidence and the jury found defendant not guilty of felony indecent 
exposure against M.S., those facts are irrelevant in analyzing whether 
the trial court abused its discretion at the time it entered the order for 
joinder of the offenses. See id. at 127, 282 S.E.2d at 452 (“Although the 
conspiracy charge, the actual link connecting the armed robbery and 
larceny charges, was dismissed at the close of the evidence, that fact . . . 
cannot enter into our consideration of whether [the trial judge] abused 
his discretion in allowing joinder.”).

The evidence in the two cases show resemblances in victim, loca-
tion, motive, and modus operandi. Just like the circumstances sur-
rounding the acts against K.C. on 1 July 2011 as described above, the 
alleged acts against M.S. on 3 September 2010 were similar. Four-year-
old M.S. and her mother were inside a Goodwill store. M.S. and her 
mother became separated by a clothing rack, and M.S. testified that a 
man showed her his “bummy.” By the time M.S. told her mother what 
happened, the alleged perpetrator had already left the store. In sum, the 
State’s theory alleged that in each case defendant’s victim was a prepu-
bescent young girl, the acts occurred within months of one another in a 
donation store while the girl was momentarily alone, defendant immedi-
ately fled the store after committing the act, and defendant exerted acts 
of sexual misconduct. This evidence was sufficient to constitute a trans-
actional connection between the acts such that joinder of the offenses 
was not an abuse of discretion.

c.) Motion to Suppress

[3] In his last argument on appeal, defendant contends that the trial 
court erred in denying his motion to suppress statements made by him 
to law enforcement officers because they were not voluntary. Again,  
we disagree. 
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Our review of a trial court’s denial of a motion to suppress is “strictly 
limited to determining whether the trial judge’s underlying findings of 
fact are supported by competent evidence, in which event they are con-
clusively binding on appeal, and whether those factual findings in turn 
support the judge’s ultimate conclusions of law.” State v. Cooke, 306 N.C. 
132, 134, 291 S.E.2d 618, 619 (1982). If a finding of fact is not challenged 
on appeal, it is “presumed to be supported by competent evidence and 
is binding on appeal.” State v. Taylor, 178 N.C. App. 395, 401, 632 S.E.2d 
218, 223 (2006) (citation and quotation omitted). “The trial court’s con-
clusions of law . . . are fully reviewable on appeal.” State v. Hughes, 353 
N.C. 200, 208, 539 S.E.2d 625, 631 (2000). 

The voluntary nature of a statement is determined by the “totality of 
the circumstances[.]” State v. Greene, 332 N.C. 565, 579, 422 S.E.2d 730, 
738 (1992) (citation omitted). We consider the following factors, none of 
which is determinative: “the defendant’s mental capacity; whether the  
defendant was in custody at the time the confession was made; and  
the presence of psychological coercion, physical torture, threats, or 
promises.” Id. (citation omitted).  

We initially note that defendant does not challenge any of the trial 
court’s findings of fact as being unsupported by competent evidence. 
Instead, he merely states that the findings only addressed “some of the 
statements made by the detectives” and were “undermined” by other 
testimony. However, “the trial court’s findings of fact are conclusive on 
appeal if supported by competent evidence, even if the evidence is con-
flicting.” State v. McArn, 159 N.C. App. 209, 211, 582 S.E.2d 371, 373 
(2003) (citation and quotation omitted). Thus, in the case sub judice, 
the trial court’s findings of fact are binding on appeal, and our sole task 
is to determine whether these findings support the trial court’s legal 
conclusion that defendant’s statements to law enforcement officers  
were voluntary. 

While defendant argues that “[t]he detectives’ lies, deceptions, and 
implantation of fear and hope established a coercive atmosphere[,]” the 
trial court’s findings indicate the contrary:

23. Information was given to the Defendant regarding 
several topics including the Child Medical Examination 
(CME) performed on the minor child following the inci-
dent of July 1, 2011 and the Sexual Assault Kit involving 
saliva residue and DNA upon the minor child. Rikard 
wanted the Defendant to believe that DNA testing impli-
cated the Defendant however the detective never lied 
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to the Defendant by stating that the officer had received 
DNA testing implicating the Defendant with the minor 
child. Officer Rikard informed the Defendant that the 
CME was performed on the minor child but did not tell  
the Defendant that the test results of the CME had not 
been received by the officers[.] 

. . . 

24. Officer Loveland informed the Defendant that there 
was a video of the incident, without indicating exactly 
what information the video revealed[.]

. . . 

29. Detective Rikard followed standard interrogation 
procedure with the Defendant which included sharing 
some information with the Defendant to elicit a response 
and withholding other information thereby allowing the 
Defendant to speak if he wished to do so on the topic 
being discussed.

30. The profanity used by Rikard was not continuous, 
ongoing or in a manner which was used to intimidate the 
Defendant over an extended period of time. The profanity 
used by Rikard did not appear to have a significant effect 
upon the Defendant and his statements to the officers.

. . .  

35. The officers did not tell the Defendant the entire con-
tents of the Goodwill Store video nor were they obligated 
to do so.

Moreover, the trial court found that: 

Defendant arriv[ed] at the police department on his own 
volition, [was] under no compulsion to remain in the inter-
view room, [was] not being restrained in any manner, was 
not intimidated by a show of force of the officers, display 
of any type of weapons, promise of reward, leniency or 
any other inducement. In addition the interview room was 
open, the Defendant was left alone, departed the police 
department alone when the interview was completed, 
and was offered amenities such as drinking water and 
bathroom facilities. The interview was not excessively 
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long in duration and there is no indication the Defendant 
was incommunicado from friends or family. . . . There is 
no evidence that the Defendant was under any physical 
or mental impairment nor was he under the influence of 
controlled substances, medications, or alcohol during  
this interview[.]

These findings are sufficient to conclude that defendant’s statements 
were voluntary. See State v. Barden, 356 N.C. 316, 339, 572 S.E.2d 108, 
125 (2002) (holding that defendant’s statements to police were voluntary 
where defendant was offered cigarettes and refreshments, had the free-
dom to use the rest room without being accompanied by an officer, was 
never restrained or handcuffed during questioning, did not remain in the 
interview for a prolonged period of time, and did not receive threats or 
pressure to give a statement). Thus, the trial court did not err in deny-
ing defendant’s motion to suppress and admitting his statements at trial.

III.  Conclusion

In sum, we expressly decline to address whether or not the trial 
court actually erred by denying defendant’s motion in limine to pre-
clude the State from presenting jurors with the anime images found 
on defendant’s computer. Even assuming arguendo that the trial court 
erred, the images did not prejudice defendant due to other overwhelm-
ing evidence of his guilt. Furthermore, the trial court did not err in join-
ing the September and July offenses for trial because a transactional 
connection was present between the acts. Finally, the trial court’s denial 
of defendant’s motion to suppress and subsequent admission of defen-
dant’s statements was free of error as his statements were voluntary.

No prejudicial error.

Judges McCULLOUGH and DAVIS concur.



268 IN THE COURT OF APPEALS

STATE v. McCOY

[234 N.C. App. 268 (2014)]

STATE OF NORTH CAROLINA
v.

PIERCE McCOY, defendant

No. COA13-933

Filed 3 June 2014

1. Evidence—authentication—handwriting—self-authenticat-
ing affidavit—comparison to buy ticket

The trial court did not commit error or plain error in a posses-
sion of a firearm by a felon case by allowing the signature on defen-
dant’s affidavit of indigency to be compared to the signature on the 
buy ticket for a firearm sold to a pawn shop. Defendant’s affidavit 
was a self-authenticating document pursuant to N.C.G.S. § 8C-1, 
Rule 902, and there was enough similarity between the signature on 
the affidavit and the signature on the buy ticket that the jury could 
reasonably infer that the signature on the buy ticket was genuine.

2. Firearms and Other Weapons—possession of by felon—suf-
ficient evidence of possession

The trial court did not err in a possession of a firearm by a felon 
case by denying defendant’s motion to dismiss. The State presented 
sufficient evidence from which the jury could conclude that defen-
dant actively possessed the gun which was sold to the pawn shop.

3. Firearms and Other Weapons—possession of by felon—jury 
instructions—prior conviction—not plain error

Although the trial court erroneously instructed the jury in a 
possession of a firearm by a felon case that defendant had previ-
ously been convicted of the same crime, in light of the evidence of 
defendant’s guilt, the trial court’s statement did not have a probable 
impact on the jury’s finding that the defendant was guilty.

Appeal by defendant from judgment entered on or about 19 February 
2013 by Judge R. Allen Baddour in Superior Court, Durham County. 
Heard in the Court of Appeals 23 January 2014.

Attorney General Roy A. Cooper, III, by Special Deputy Attorney 
General Melody Hairston, for the State.

Anne Bleyman, for defendant-appellant.
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STROUD, Judge.

Defendant appeals judgment convicting him of possession of fire-
arm by felon. For the following reasons, we find no error.

I.  Background

Defendant was charged with possession of a firearm by a felon based 
upon an investigation conducted by Officer Charles Britt of the fraud 
unit of the Durham Police Department Investigations Bureau. Officer 
Britt testified that he “download[s] pawn [shop] files every morning and 
check[s] for stolen property[.]” “[A]t the end of every month [Officer 
Britt] run[s] all firearms that are pawned at the pawn shops in Durham. 
Then [Officer Britt] check[s] to see if either persons that have sold or 
pawned firearms are convicted felons.” In 2011, Officer Britt picked up 
a buy transaction (“buy ticket”)1 for a firearm which listed defendant’s 
name and date of birth. Defendant had previously been convicted of a 
felony. At defendant’s trial the State admitted exhibits, including the buy 
ticket, a DVD, and an affidavit of indigency (“affidavit”). A jury found 
defendant guilty of possession of a firearm by a felon, and the trial court 
entered judgment upon the conviction. Defendant appeals. 

II.  Defendant’s Signature

[1] Defendant first contends that “the trial court committed error or 
plain error in allowing the signature on the affidavit to be compared to 
the signature on the buy ticket where the signatures on the documents 
were not sufficiently authenticated nor ruled to be sufficiently similar to 
each other in violation of . . . [defendant’s] rights.” (Original in all caps.) 
Defendant’s arguments are based upon the comparison of his signature 
on the buy ticket and his affidavit; defendant claims that each signature 
required authentication by either an expert in handwriting analysis or by 
a witness who was familiar with his handwriting based upon knowledge 
gained outside of this case in order for the jury to be able to compare 
them. Defendant is correct that no witness testified who could identify 
the signatures as an expert or based upon familiarity with defendant’s 

1. The “buy transaction” is actually a piece of paper signed by the individual sell-
ing property to the pawn shop. It is documentary evidence that the individual is selling 
property to the pawn shop. The director of operations of the pawn shop testified that 
“[a] buy transaction and a pawn transaction are two different things. . . . A pawn is when 
you’re actually leaving your merchandise in exchange for money for an extended period 
of time; 30 days. A buy transaction, you’re literally relinquishing your rights to the mer-
chandise immediately[.]”
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signature outside of the case, but we disagree with defendant that such 
testimony was necessary. 

A. Affidavit of Indigency

The State’s last witness was “a Deputy Clerk with the Durham County 
Superior Criminal Division.” Through the Deputy Clerk the State admit-
ted “a certified, true copy” of the affidavit which was signed by defendant 
and had his date of birth on it. The affidavit was “SWORN/AFFIRMED 
AND SUBSCRIBED TO BEFORE” a Deputy Clerk of Superior Clerk who 
also signed the document, which is a self-authenticating document pur-
suant to North Carolina General Statute § 8C-1, Rule 902, and thus the 
affidavit did not need to be authenticated pursuant to Rule 901. See N.C. 
Gen. Stat. § 8C-1, Rules 901 and 902 (2011). As such, the trial court did 
not err in admitting the affidavit without consideration of North Carolina 
General Statute § 8C-1, Rule 901.

B. Comparison of Defendant’s Signature

In determining the authenticity of a document, it is a well-
settled evidentiary principle that a jury may compare a 
known sample of a person’s handwriting with the hand-
writing on a contested document without the aid of either 
expert or lay testimony. However, before handwritings 
may be submitted to a jury for its comparison, the trial 
court must satisfy itself that there is enough similarity 
between the genuine handwriting and the disputed hand-
writing, such that the jury could reasonably infer that the 
disputed handwriting is also genuine.

State v. Owen, 130 N.C. App. 505, 509, 503 S.E.2d 426, 429 (1998) (cita-
tions and quotation marks omitted) (citing State v. LeDuc, 306 N.C. 62, 
291 S.E.2d 607 (1982)), disc. review denied and appeal dismissed, 349 
N.C. 372, 525 S.E.2d 187-88 (1998). 

In State v. LeDuc, the case cited in Owen, id., the Supreme Court 
noted that the “preliminary determinations[,]” both of whether one of 
the handwritings was genuine and whether the genuine and disputed 
handwritings were similar, were to be made by the trial court. 306 N.C. 
62, 74, 291 S.E.2d 607, 614 (1982), overruled on other grounds, State  
v. Childress, 321 N.C. 226, 362 S.E.2d 263 (1987). Yet the Court also 
stated that “[b]oth of these preliminary determinations by the trial judge 
are questions of law fully reviewable on appeal.” Id. Thus in LeDuc, 
this Court itself made “these preliminary determinations[.]” Id. (“In  
the instant case, the samples shown to the jury for comparison with the 
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disputed charter were given by the defendant himself. Having examined 
these samples with the disputed signature on the charter, we are sat-
isfied that there is enough similarity between them for the documents 
to have been submitted to the jury for its comparison.”) In Owen, this 
Court noted that both the trial court and this Court itself had compared 
the genuine and disputed handwritings. See Owen, 130 N.C. App. at 509, 
503 S.E.2d at 429-30.

Thus, we must review the evidence to determine if there was 
“enough similarity between them for the documents to have been sub-
mitted to the jury for its comparison.” LeDuc, 306 N.C. at 74, 291 S.E.2d 
at 614. The “known sample” of the signature, found on defendant’s self-
authenticating affidavit, see N.C. Gen. Stat. § 8C-1, Rule 902, shows the  
signature of “Pierce E. McKoy[.]”2 Notable about the signature on  
the affidavit is the inclusion of the middle initial followed by a period 
and that the “c” in “McKoy” is underscored with a zigzag line. On the buy 
ticket which has the disputed signature, the signature is also by “Pierce 
E. McKoy[,] including the middle initial followed by a period, and the 
“c” in “McKoy” underscored by a zigzag line. In fact, all of the letters 
are formed in essentially the same way and the signatures are nearly 
identical. We are “satisfied that there is enough similarity between the 
genuine handwriting and the disputed handwriting, that the jury could 
reasonably infer that the disputed handwriting is also genuine[.]” LeDuc, 
306 N.C. at 74, 291 S.E.2d at 614. Thus, the buy ticket with the disputed 
signature was properly admitted, and the jury was free to compare  
the signature on it with the signature on the self-authenticating affidavit. 
See id. Accordingly, this argument is overruled.

III.  Motion to Dismiss

[2] Defendant next contends that the trial court erred in denying his 
motion to dismiss. Defendant argues that the State failed to present suf-
ficient evidence that he either actually or constructively possessed the 
gun which was sold to the pawn shop.

The standard of review for a motion to dismiss is well 
known. A defendant’s motion to dismiss should be denied 
if there is substantial evidence of: (1) each essential ele-
ment of the offense charged, and (2) of defendant’s being 
the perpetrator of the charged offense. Substantial evi-
dence is relevant evidence that a reasonable mind might 

2. We note that the judgment and documents in the record spell defendant’s name 
McCoy with a “c” rather than a “k” as in McKoy.
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accept as adequate to support a conclusion. The Court 
must consider the evidence in the light most favorable 
to the State and the State is entitled to every reasonable 
inference to be drawn from that evidence. Contradictions 
and discrepancies do not warrant dismissal of the case but 
are for the jury to resolve.

State v. Teague, 216 N.C. App. 100, 105, 715 S.E.2d 919, 923 (2011) (cita-
tion omitted), disc. rev. denied and appeal dismissed, 365 N.C. 547, 720 
S.E.2d 684 (2012).

There are two elements to possession of a firearm by a 
felon: (1) defendant was previously convicted of a felony; 
and (2) thereafter possessed a firearm. It is uncontested 
that defendant had been convicted of a felony prior to the 
date in question. Therefore, the only element we must con-
sider is possession.

Possession of any item may be actual or construc-
tive. Actual possession requires that a party have 
physical or personal custody of the item. A per-
son has constructive possession of an item when 
the item is not in his physical custody, but he 
nonetheless has the power and intent to control  
its disposition.

State v. Mitchell, ___ N.C. App. ___, ___, 735 S.E.2d 438, 442-43 (2012) 
(citations and quotation marks omitted).

Here, as in Mitchell, defendant does not contest that he has previ-
ously been convicted of a felony, so possession is the only element at 
issue on appeal. See id. at ___, 735 S.E.2d at 443. Taken in a light most 
favorable to the State, see Teague, 216 N.C. App. at 105, 715 S.E.2d at 
923, the State presented a DVD showing a man consistent with defen-
dant’s appearance placing a gun on the pawn shop counter. The State’s 
evidence also included a buy ticket with both defendant’s name and date 
of birth on it along with defendant’s affidavit uncontestably signed by 
defendant. A director of operations for the pawn shop explained that the 
individual signing the buy ticket at issue here is “literally relinquishing 
[his] rights to the merchandise immediately[,]” in this case the gun. As 
discussed above, the jury could find based upon comparison of the sig-
natures on the affidavit and the buy ticket that the same person signed 
both of them, meaning that the person who placed the gun on the coun-
ter of the pawn shop, sold the gun to the pawn shop, and filled out the 
buy ticket, was the defendant. This evidence would permit the jury to 
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find that the defendant actually possessed the gun when he brought it 
to the pawn shop to sell it. This was substantial evidence upon which to 
deny defendant’s motion to dismiss, see Mitchell, ___ N.C. App. at___, 
735 S.E.2d at 443; Teague, 216 N.C. App. at 105, 715 S.E.2d at 923, and 
therefore overrule this argument. 

IV.  Jury Instructions

[3] Before defendant’s trial he stipulated in writing as to his prior felony 
conviction. When the trial court was instructing the jury it stated,

[O]n February 10th, 2000, in Durham County Superior 
Court, the defendant pled guilty to the felony of posses-
sion of a firearm by a felon that was committed on July 
2nd, 1999, in violation of the laws of the State of North 
Carolina. The defendant and the State have stipulated to 
this prior conviction. So, for purposes of . . . this trial you 
are to find this element to be proved beyond a reasonable 
doubt.” Defendant contends it was error for the trial court 
to instruct the jury in this manner, and the State agrees.

Defendant failed to object at trial, but now contends it was plain error 
for the trial court to inform the jury he had previously been convicted 
of the crime possession of a firearm by a felon. In light of the evidence 
as noted above, we are not convinced that the trial court’s statement 
that defendant had previously been convicted of the same crime “had a 
probable impact on the jury’s finding that the defendant was guilty.” See 
Lawrence, 365 N.C. at 518, 723 S.E.2d at 334. Accordingly, we overrule 
this argument.

V.  Conclusion

For the foregoing reasons, we find no error.

NO ERROR.

Judges HUNTER, JR., Robert N. and DILLON concur.
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STATE OF NORTH CAROLINA
v.

OMAR ANDRE McFARLAND, defendant

No. COA13-1234

Filed 3 June 2014

1. Constitutional Law—due process—homeless person—sex 
offender—failure to report change of address—statute not 
void for vagueness

The trial court did not err by denying defendant’s motion to 
dismiss a charge under N.C.G.S. § 14-208.11 for failing to report a 
change of address as a sex offender even though defendant con-
tended that the statute was so vague that it violated due process. 
The fact that it may sometimes be difficult to discern when a home-
less sex offender changes addresses does not make the statute 
unconstitutionally vague or relieve him of the obligation to inform 
the relevant sheriff’s office when he changes addresses.

2. Sexual Offenders—failure to report change of address—
homeless person—motion to dismiss—sufficiency of evidence

The trial court did not err by denying defendant’s motion to 
dismiss a charge under N.C.G.S. § 14-208.11 for failing to report a 
change of address as a sex offender. The State presented sufficient 
evidence, taken in the light most favorable to the State, that defen-
dant was residing at some address different from the one last regis-
tered without notifying the local sheriff of a change in address.

3. Sexual Offenders—failure to report change of address—
insufficient conclusions of law

Although the trial court’s failure to make adequate conclusions 
to support its decision to deny defendant’s motion to suppress did 
not require a new trial in a failing to report a change of address as a 
sex offender case, the case was remanded for the trial court to make 
appropriate conclusions of law based upon the findings of fact with 
regard to defendant’s motion to suppress.

Appeal by defendant from Judgment entered on or about 28 June 
2013 by Judge Susan E. Bray in Superior Court, Forsyth County. Heard 
in the Court of Appeals 6 March 2014.

Attorney General Roy A. Cooper III, by Assistant Attorney General 
Laura E. Parker, for the State.
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James N. Freeman, Jr., for defendant-appellant.

STROUD, Judge.

Omar McFarland (“defendant”) appeals from the judgment entered 
after a Forsyth County jury found him guilty of failing to report a change 
of address as a sex offender. We find no error at trial, but remand for the 
trial court to make conclusions of law with regard to defendant’s motion 
to suppress as required by statute.

I.  Background

Defendant was indicted in Forsyth County for failing to report a 
change of address as required by the sex offender registration statutes 
and for having attained habitual felon status. Defendant pled not guilty 
and proceeded to jury trial on 26 June 2013. Before trial, defendant filed 
a written motion to suppress statements he made to the police, which 
he contended were obtained in violation of his constitutional rights. The 
trial court denied the motion from the bench without explanation or oral 
findings of fact. The trial court then entered a written order with findings 
of fact on 24 June 2013.

At trial, the State’s evidence tended to show that defendant was 
a convicted sex offender. Prior to being released from prison, defen-
dant was given a notice of the rules applicable to sex offenders 
upon release, including the statutory requirement that he notify the 
sheriff’s office of a change of address. Defendant signed the notice 
and indicated that he intended to reside at the Samaritan Ministries 
homeless shelter. He was released from prison on 9 October 2012. On  
10 October 2012, defendant went to the Forsyth County Sheriff’s Office 
to register as a sex offender. When he registered, defendant was given 
a more extensive notice of the rules that apply to sex offenders, which 
he signed. He initialed by each rule. One of the rules listed concerned 
changes of address. It explained that 

[w]hen an offender that is required to register changes 
addresses, they must appear in person and provide writ-
ten notification of this address change to the Sheriff in the 
county where they have most currently registered. This in-
person notification must be made to the county Sheriffs 
within 3 business days of the address change. The offender 
must also register with the new Sheriff. I shall report the 
address or a detailed description of every location I reside 
or live at. I understand I must report a location even if it 
does not have a street address.
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Defendant initialed this notice, indicating that he had read and under-
stood it.

On 26 October 2012, Deputy R.C. Holland of the Forsyth County 
Sheriff’s Office went to the Samaritan Ministries shelter to verify defen-
dant’s address. The shelter’s records indicated that defendant had stayed 
there previously, but not since 2008. Deputy Holland reported his find-
ings to Detective Gargiulo of the Sex Offender Registry Unit. Detective 
Gargiulo waited three days to allow defendant the opportunity to appear 
and change his address. On 30 October 2012, Detective Gargiulo secured 
a warrant for defendant’s arrest.

The detective attempted to get in touch with defendant, unsuccess-
fully at first. Detective Gargiulo was able to speak with defendant on 
the phone on 7 November 2012 and asked him to come to the Sheriff’s 
Office. Defendant came into the office that same day. He was escorted 
to an unsecured interview room and was not handcuffed. He was not 
informed that a warrant for arrest had been issued. Detective Gargiulo 
and Corporal Sales then spoke with defendant about where he had been 
living. Defendant objected at trial to the admission of his statements, 
renewing the same objections raised by his motion to suppress. The trial 
court again overruled the objections.

Defendant at first said that he was staying at the Samaritan Ministries 
shelter. When confronted with evidence that he had not been staying 
there, in violation of the sex offender registration statutes, he explained 
that he was staying with various people and moving from place to place. 
Defendant asked how he could have an address when he was homeless. 
Detective Gargiulo explained that he had to notify the Sheriff’s Office 
every time he changed residences. At the end of the interview, defendant 
was placed under arrest and served with the arrest warrant.

At the close of the State’s evidence, defendant moved to dismiss 
the charges on the basis that N.C. Gen. Stat. § 14-208.11 (2011) was void 
for vagueness as applied to him and on the ground that the State had 
failed to present sufficient evidence. The trial court denied defendant’s 
motion. The jury found defendant guilty of violating N.C. Gen. Stat.  
§ 14-208.11. Defendant then pled guilty to having attained habitual felon sta-
tus, explicitly reserving his right to appeal the underlying conviction. The  
trial court found three mitigating factors and no aggravating factors. 
The trial court sentenced defendant to a mitigated range term of 58-82 
months imprisonment. Defendant gave notice of appeal in open court.
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II.  Motion to Dismiss

[1] Defendant argues that the trial court erred in denying his motion 
to dismiss. First, he contends that N.C. Gen. Stat. § 14-208.11 (2011) is 
void for vagueness. Second, he argues that even if the statute is consti-
tutional, the State failed to present sufficient evidence. We disagree. 

A. Standard of Review

We review the denial of a motion to dismiss premised on the alleged 
unconstitutionality of the criminal statute and the insufficiency of the 
evidence de novo. State v. Buddington, 210 N.C. App. 252, 254, 707 S.E.2d 
655, 656 (2011); State v. Fisher, ___ N.C. App. ___, ___, 745 S.E.2d 894, 
901, disc. rev. denied, ___ N.C. ___, 752 S.E.2d 470 (2013). “In reviewing 
challenges to the sufficiency of evidence, we must view the evidence in 
the light most favorable to the State, giving the State the benefit of all 
reasonable inferences. Contradictions and discrepancies do not warrant 
dismissal of the case but are for the jury to resolve.” State v. Highsmith, 
173 N.C. App. 600, 605, 619 S.E.2d 586, 590 (2005) (citation and quotation 
marks omitted).

B. Void for Vagueness

Defendant argues that the trial court erred in denying his motion 
to dismiss because N.C. Gen. Stat. § 14-208.11 (2011) is void for vague-
ness as applied to him. He contends that because he is homeless, a 
person of ordinary intelligence person could not know what “address” 
means in his case. We hold that the statute is not so vague that it violates  
due process. 

Defendant moved to dismiss the charge against him on the basis 
that the statute is void for vagueness. Therefore, he has properly pre-
served this constitutional challenge. Cf. State v. Fox, 216 N.C. App. 153, 
158-59, 716 S.E.2d 261, 266 (2011) (declining to consider the defendant’s 
argument that the sex offender registration statute was void for vague-
ness where he failed to raise the constitutional issue at trial).

Defendant was indicted for violating N.C. Gen. Stat. § 14-208.11(a)
(2), which establishes that a person required to register under the sex 
offender registration statute commits a Class F felony if he “[f]ails to 
notify the last registering sheriff of a change of address as required by 
this Article.” N.C. Gen. Stat. § 14-208.9(a) (2011) states, in relevant part, 
that “[i]f a person required to register changes address, the person shall 
report in person and provide written notice of the new address not later 
than the third business day after the change to the sheriff of the county 
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with whom the person had last registered.” The statute does not define 
the term “address.” Defendant contends that the absence of a definition 
makes the change-of-address requirement void for vagueness as applied 
to him because he was homeless, so he had no “address.”

“To satisfy due process, a penal statute must define the crimi-
nal offense [1] with sufficient definiteness that ordinary people can 
understand what conduct is prohibited and [2] in a manner that does 
not encourage arbitrary and discriminatory enforcement. The void-for-
vagueness doctrine embraces these requirements.” Skilling v. United 
States, 561 U.S. 358, 402, 177 L.Ed. 2d 619, 656 (2010) (citation, quotation 
marks, and brackets omitted). The North Carolina Supreme Court has 
“expressed an almost identical standard.” State v. Green, 348 N.C. 588, 
597, 502 S.E.2d 819, 824 (1998), cert. denied, 525 U.S. 1111, 142 L.Ed. 2d 
783 (1999). Our Supreme Court has explained that “[a] statute which 
either forbids or requires the doing of an act in terms so vague that men 
of common intelligence must necessarily guess at its meaning and differ 
as to its application violates the first essential of due process of law.” In 
re Burrus, 275 N.C. 517, 531, 169 S.E.2d 879, 888 (1969) (citations and 
quotation marks omitted), aff’d, 403 U.S. 528, 29 L.Ed. 2d 647 (1971).

“Even so, impossible standards of statutory clarity are not required 
by the constitution. When the language of a statute provides an adequate 
warning as to the conduct it condemns and prescribes boundaries suf-
ficiently distinct for judges and juries to interpret and administer it uni-
formly, constitutional requirements are fully met.” Id. “What renders a 
statute vague is not the possibility that it will sometimes be difficult to 
determine whether the incriminating fact it establishes has been proved; 
but rather the indeterminacy of precisely what that fact is.” United States 
v. Williams, 553 U.S. 285, 306, 170 L.Ed. 2d 650, 670 (2008). Moreover, 
“clarity at the requisite level may be supplied by judicial gloss on an oth-
erwise uncertain statute, [though] due process bars courts from apply-
ing a novel construction of a criminal statute to conduct that neither the 
statute nor any prior judicial decision has fairly disclosed to be within 
its scope.” United States v. Lanier, 520 U.S. 259, 266, 137 L.Ed. 2d 432, 
442-43 (1997) (citations omitted). “[T]he touchstone is whether the stat-
ute, either standing alone or as construed, made it reasonably clear at 
the relevant time that the defendant’s conduct was criminal.” Id. at 267, 
137 L.Ed. 2d at 443.

Our Supreme Court clearly and unambiguously defined the term 
“address” as used in N.C. Gen. Stat. § 14-208.11 well before defendant was 
released from prison in October 2012. The Supreme Court explained that 
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[r]esidence simply indicates a person’s actual place of 
abode, whether permanent or temporary. Thus, a sex 
offender’s address indicates his or her residence, meaning 
the actual place of abode where he or she lives, whether 
permanent or temporary. Notably, a person’s residence is 
distinguishable from a person’s domicile. . . . Beyond mere 
physical presence, activities possibly indicative of a per-
son’s place of residence are numerous and diverse, and 
there are a multitude of facts a jury might look to when 
answering whether a sex offender has changed his or  
her address. 

State v. Abshire, 363 N.C. 322, 331-32, 677 S.E.2d 444, 450-51 (2009) (cita-
tions and quotation marks omitted). 

Further, this Court has applied the Supreme Court’s definition of 
“address” in a case where, as here, the defendant was homeless. In State 
v. Worley, we held that “everyone does, at all times, have an ‘address’ of 
some sort, even if it is a homeless shelter, a location under a bridge or 
some similar place.” State v. Worley, 198 N.C. App. 329, 338, 679 S.E.2d 
857, 864 (2009). We noted that “[t]he purpose of the sex offender regis-
tration program is to assist law enforcement agencies and the public in 
knowing the whereabouts of sex offenders and in locating them when 
necessary.” Id. at 334-35, 679 S.E.2d at 862 (citation and quotation marks 
omitted). As a result, we rejected the defendant’s argument that home-
less sex offenders have no address for purposes of the registration stat-
utes, reasoning that a contrary holding would render “such individuals . . .  
effectively immune from the registration requirements found in current 
law as long as they continued to ‘drift.’ ” Id. at 338, 679 S.E.2d at 864. 

Even assuming that the language of the statute is ambiguous, defen-
dant had full notice of what was required of him, given the judicial gloss 
that the appellate courts have put on it. See Lanier, 520 U.S. at 267, 
137 L.Ed. 2d at 443. Certainly after Abshire and Worley, if not before, a 
person of reasonable intelligence would understand that a sex offender 
is required to inform the local sheriff’s office of the physical location 
where he resides within three business days of a change, even if that 
location changes from one bridge to another, or one couch to another. 
Worley, 198 N.C. App. at 338, 679 S.E.2d at 864. Although this obligation 
undoubtedly places a large burden on homeless sex offenders, it is clear 
that they bear such a burden under N.C. Gen. Stat. § 14-208.9 and that 
under N.C. Gen. Stat. § 14-208.11(a)(2) they may be punished for willfully 
failing to meet the obligation. Moreover, the fact that it may sometimes 
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be difficult to discern when a homeless sex offender changes addresses 
does not make the statute unconstitutionally vague or relieve him of 
the obligation to inform the relevant sheriff’s office when he changes 
addresses. See Williams, 553 U.S. at 306, 170 L.Ed. 2d at 670.

Here, the notice actually given to defendant by the local sheriff’s office 
when he registered, and signed by defendant, reflected this obligation. 
The statement initialed by defendant stated, “I shall report the address or 
a detailed description of every location I reside or live at. I understand I 
must report a location even if it does not have a street address.” 

We hold that N.C. Gen. Stat. § 14-208.11 is not void for vagueness as 
applied to defendant because a person of ordinary intelligence in defen-
dant’s circumstances would understand what was required of him. See 
Burrus, 275 N.C. at 531, 169 S.E.2d at 888. Therefore, the trial court did 
not err in denying defendant’s motion to dismiss on this basis.

C. Sufficiency of the Evidence

[2] Defendant next argues that even if the statute is not void for vague-
ness the State failed to present sufficient evidence that he changed 
addresses. He acknowledges that the State presented evidence that he 
was not residing at his registered address, the Samaritan’s Ministries 
homeless shelter, but reasons that the State never presented any evi-
dence of where he was actually residing because he was moving from 
place to place and had no permanent “address.” But that is not what the 
State is required to prove.

[T]he offense of failing to notify the appropriate sheriff of 
a sex offender’s change of address contains three essential 
elements: (1) the defendant is a person required to regis-
ter; (2) the defendant changes his or her address; and (3) 
the defendant willfully fails to notify the last registering 
sheriff of the change of address, not later than the third 
day after the change. 

State v. Fox, 216 N.C. App. 153, 156-57, 716 S.E.2d 261, 264-65 (2011) 
(citations, quotation marks, ellipses, and brackets omitted). Defendant 
does not contest that he was required to register and that he never noti-
fied the last registering sheriff of a new address. He simply contends that 
because he had no new address, the State cannot show that it changed.

The State is not required to show what defendant’s new address 
was. The State is simply required to show that defendant changed his 
address. Defendant’s argument is similar to the one we rejected in 
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Worley, that a homeless defendant has no residence and therefore no 
“address.” See Worley, 198 N.C. App. at 338, 679 S.E.2d at 864. The State 
can show that defendant changed his address simply by showing that he 
was no longer residing at the last registered address because “everyone 
does, at all times, have an ‘address’ of some sort.” Id.

Here, the evidence showed that defendant registered his address as 
the Samaritan Ministries, but that defendant had not been living there 
for at least the two weeks prior to 26 October 2012. Defendant registered 
his address on 10 October 2012 as Samaritan Ministries. When Deputy 
Holland went to verify defendant’s address he discovered that Samaritan 
Ministries had no record of defendant having stayed there for over two 
years. Two employees from Samaritan Ministries testified that they had 
no record of defendant staying with them in October 2012. They further 
testified that everyone who stayed with them had to be signed in. The 
registration card maintained by the shelter showed that defendant’s card 
had not been stamped since 2008. Thus, there was substantial evidence 
showing that defendant conducted none of the “activities of life” con-
sistent with residency at the homeless shelter after being released from 
prison. Abshire, 363 N.C. at 332, 677 S.E.2d at 451. 

As explained in Worley, everyone, at all times, has some address 
for purposes of the sex offender registration statutes, even if it changes 
daily. Worley, 198 N.C. App. at 338, 679 S.E.2d at 864. Thus, proof that 
defendant was not living at his registered address is proof that his 
address had changed. See id. at 337, 679 S.E.2d at 863 (“At an absolute 
minimum, the record contains evidence tending to show that Defendant 
left Lee Walker Heights on or before 10 August 2005 and failed to report 
a new address until 16 September 2005.”). 

We conclude that the State presented sufficient evidence, taken in 
the light most favorable to the State, that defendant was residing at some 
address different from the one last registered without notifying the local 
sheriff of a change in address. Therefore, we hold that there was suf-
ficient evidence that defendant violated N.C. Gen. Stat. § 14-208.11(a)
(2) and that the trial court did not err in denying defendant’s motion  
to dismiss.

III.  Motion to Suppress

[3] Defendant argues that the trial court erred in denying his motion 
to suppress his videotaped statement to the police because the officers 
failed to properly give the Miranda warnings. We remand so that the 
trial court may make adequate conclusions of law, as required by statute.
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Defendant moved to suppress his statements under the Fifth and 
Sixth Amendments to the United States Constitution and Article 1, sec-
tions 19, 23, and 24 of the North Carolina Constitution. The trial court 
heard the motion before trial on 24 June 2013. It denied the motion 
orally in court and entered an order with written findings on 24 June 
2013. Defendant objected to Detective Gargiulo’s testimony regarding 
what he said during the interview and to the admission of the DVD of 
the interview. Therefore, his challenges to the admission of these state-
ments have been fully preserved.

The trial court made the following findings, none of which are con-
tested by defendant:

1. Defendant Omar Andre McFarland is a convicted  
sex offender required to comply with North Carolina’s sex 
offender registry.

2. On October 20, 2012, Detective Paolo Gargiulo of the 
Forsyth County Sheriff’s Office obtained a warrant for 
Defendant McFarland’s arrest for failing to comply with 
the sex offender registry change of address requirements.

3. Forsyth County Deputy Ron Lewis tried unsuccess-
fully to serve the warrant on Defendant McFarland on 
November 7, 2012, but he did inform friends and family 
members of the Defendant that the Defendant should 
contact the Sheriff’s Office. Deputy Lewis did not tell any 
of the friends or family that there was a warrant out for  
the Defendant.

4. Later that afternoon on November 7, 2012, Defendant 
McFarland called the Sheriff’s Office, spoke with Detective 
Gargiulo and arranged a meeting for the next morning 
(November 8) at 9am. Detective Gargiulo did not tell 
Defendant he had a warrant.

5. Defendant McFarland came, on his own, to the sher-
iff’s office November 8, 2012, signed in and was escorted 
to an unsecured interview room. He was not under arrest, 
but the interview was recorded by video.

6. Defendant McFarland entered the interview room 
alone, but was soon joined by Detective Gargiulo and 
Forsyth County Corporal B. Sales, both of whom were 
dressed in plain clothes. Neither gave Defendant any 
Miranda warnings.
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7. Corporal Sales closed the interview room door, but it 
remained unlocked. Detective Gargiulo told Defendant, 
“the door is open—just getting some privacy.” No officer 
was guarding the inside or outside of the interview room.

8. At the end of the interview when he was arrested, the 
Defendant was frisked and placed in handcuffs. Prior to 
then, he was unrestrained. 

The trial court then cited a variety of legal standards from applicable 
case law, but never made a conclusion about whether defendant was in 
custody at the relevant time, nor did it ever apply the law it cited to the 
facts of this case. At the hearing, the trial court announced that it was 
going to deny the motion, but made no oral findings or conclusions. 

N.C. Gen. Stat. § 15A–977(f) (2011) provides that when 
a trial court rules on a motion to suppress, “[t]he judge 
must set forth in the record his findings of facts and con-
clusions of law.” We have interpreted this statute as man-
dating a written order unless (1) the trial court provides 
its rationale from the bench, and (2) there are no material 
conflicts in the evidence at the suppression hearing. When 
a trial court’s failure to make findings of fact and conclu-
sions of law is assigned as error, the appropriate standard 
of review on appeal is as follows: The trial court’s ruling 
on the motion to suppress is fully reviewable for a deter-
mination as to whether the two criteria . . . have been met.

If a reviewing court concludes that both criteria are met, 
then the findings of fact are implied by the trial court’s 
denial of the motion to suppress. If a reviewing court con-
cludes that either of the criteria is not met, then a trial 
court’s failure to make findings of fact, contrary to the 
mandate of section 15A–977(f), is fatal to the validity of its 
ruling and constitutes reversible error.

State v. Morgan, ___ N.C. App. ___, ___, 741 S.E.2d 422, 424-25 (2013) 
(citations, quotation marks, and brackets omitted).

This case is unusual because although the trial court made a number 
of relevant findings of fact, the trial court did not give any explanation 
for denying defendant’s motion from the bench and did not include any 
conclusions of law in its written order. The “conclusions of law” in the 
written order were simply statements of law such as “4. It is important 
to consider circumstances such as a ‘police officer standing guard at the 
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door, locked doors, or application of handcuffs’ in determining whether 
an individual is in custody. State v. Buchanan, 353 N.C. 332 (2001).”

Generally, a conclusion of law requires “the exercise of judgment” 
in making a determination, “or the application of legal principles” to the 
facts found. Sheffer v. Rardin, 208 N.C. App. 620, 624, 704 S.E.2d 32, 35 
(2010) (citations and quotation marks omitted). Not one of the “conclu-
sions” here applied the law to the facts of this case. Although we can 
imagine how the facts as found by the trial court would likely fit into the 
legal standards recited in the section of the order which is identified as 
“conclusions of law,” based upon the trial court’s denial of the motion, it 
is still the trial court’s responsibility to make the conclusions of law. The 
mandatory language of N.C. Gen. Stat. § 15A-977(f) (“The judge must 
set forth in the record his findings of facts and conclusions of law.” 
(emphasis added)) forces us to conclude that the trial court’s failure to 
make any conclusions of law in the record was error.

“Where there is prejudicial error in the trial court involving an issue 
or matter not fully determined by that court, the reviewing court may 
remand the cause to the trial court for appropriate proceedings to deter-
mine the issue or matter without ordering a new trial.” State v. Neal, 210 
N.C. App. 645, 656, 709 S.E.2d 463, 470 (2011) (citation and quotation 
marks omitted).

If the trial court determines that the motion to suppress 
was properly denied, then defendant would not be entitled 
to a new trial because there would have been no error in 
the admission of the evidence, and his convictions would 
stand. If, however, the court determines that the motion to 
suppress should have been granted, defendant would be 
entitled to a new trial.

Id. at 656-57, 709 S.E.2d at 470-71. We have found no other prejudicial 
error at defendant’s trial. Therefore, the trial court’s failure to make ade-
quate conclusions to support its decision to deny defendant’s motion to 
suppress does not require that we order a new trial. See State v. Booker, 
306 N.C. 302, 313, 293 S.E.2d 78, 84-85 (1982). We remand for the trial 
court to make appropriate conclusions of law with regard to defendant’s 
motion to suppress. 

IV.  Conclusion

For the foregoing reasons, we hold that the trial court did not err 
in denying defendant’s motion to dismiss. Nevertheless, the trial court 
failed to make adequate conclusions of law to justify its decision to 
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deny defendant’s motion to suppress his statement. Therefore, we must 
remand to allow the trial court to make appropriate conclusions of law 
based upon the findings of fact.

NO ERROR in part; REMANDED.

Judges CALABRIA and DAVIS concurs.

STATE OF NORTH CAROLINA
v.

MICHAEL KEVIN McGEE

No. COA13-1161

Filed 3 June 2014

Motor Vehicles—misdemeanor death by motor vehicle—invol-
untary manslaughter—bail bondsmen—not authorized to  
violate motor vehicle laws based on status

The trial court did not err in an involuntary manslaughter and 
misdemeanor death by motor vehicle case by instructing the jury 
that bail bondsmen cannot violate North Carolina motor vehicle 
laws in order to make an arrest. Defendant bail bondsman was not 
authorized to operate his motor vehicle at a speed greater than was 
reasonable and prudent under the existing conditions because of 
his status. The trial court’s instruction to the jury did not lessen 
the State’s burden of showing that defendant’s violation of North 
Carolina motor vehicle laws was intentional, willful, wanton,  
or reckless.

Appeal by defendant from judgment entered 20 February 2013 by 
Judge Edwin G. Wilson, Jr. in Wayne County Superior Court. Heard in 
the Court of Appeals 18 February 2014.

Roy Cooper, Attorney General, by Amanda P. Little, Assistant 
Attorney General, for the State.

Staples S. Hughes, Appellate Defender, by Katherine Jane Allen, 
Assistant Appellate Defender, for defendant-appellant.

STEELMAN, Judge.
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The trial court did not err in instructing the jury that bail bonds-
men cannot violate North Carolina motor vehicle laws in order to make 
an arrest. Defendant was not authorized to operate his motor vehicle 
at a speed greater than was reasonable and prudent under the existing 
conditions because of his status as a bail bondsman. The trial court’s 
instruction to the jury did not lessen the State’s burden of showing that 
defendant’s violation of North Carolina motor vehicle laws was inten-
tional, willful, wanton, or reckless. 

I.  Factual and Procedural History

On the morning of 31 August 2010, Michael Kevin McGee (defen-
dant), a bail bondsman, called 911 and advised law enforcement that he 
was pursuing George Mays (Mays), a person who had failed to appear 
in court. This pursuit was at a high rate of speed in the Salem Church 
Road area of Goldsboro. Defendant’s fiancée, Anecia Neal, was in the 
front passenger seat of defendant’s car. Defendant requested assistance 
from law enforcement in apprehending Mays. He was traveling at speeds 
between 80 and 100 miles per hour in his pursuit of Mays. Ivan Carter, 
another bail bondsman, was also pursuing Mays, in a separate vehicle.

Salem Church Road is a two-lane road with a 45 miles per hour 
speed limit. Mays passed a vehicle operated by Brenda Cox, in a zone 
marked with a double yellow line. Defendant also attempted to pass 
Cox’s vehicle, but did so at a curve, and lost control of his vehicle, which 
went down an embankment.

Ms. Neal was trapped inside the vehicle, with serious injuries. 
After being transported to Wayne Memorial Hospital, Ms. Neal died of  
her injuries.

On 7 May 2012, defendant was indicted for one count of involun-
tary manslaughter and one count of misdemeanor death by motor vehi-
cle. On 20 February 2013, a jury found defendant guilty of involuntary 
manslaughter. He was sentenced to a term of 13 to 16 months impris-
onment. This sentence was suspended and defendant was placed on 
supervised probation for 36 months. The court imposed a 3 month 
term of special probation in the Department of Adult Correction as an 
intermediate sanction.

Defendant appeals. 

II.  Jury Instruction

In his only argument on appeal, defendant contends that the trial 
court erred in instructing the jury that in the course of pursuing a 
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defendant, a bail bondsman may not violate North Carolina motor vehi-
cle laws. We disagree.

A.  Standard of Review

The question of whether a trial court erred in instructing the jury is 
a question of law reviewed de novo. State v. Osorio, 196 N.C. App. 458, 
466, 675 S.E.2d 144, 149 (2009). The standard of review set forth by this 
Court for reviewing jury instructions is as follows:

This Court reviews jury instructions contextually and in 
its entirety. The charge will be held sufficient if it presents 
the law of the case in such manner as to leave no reason-
able cause to believe the jury was misled or misinformed[.] 
. . . Under such a standard of review, it is not enough for 
the appealing party to show that error occurred in the jury 
instructions; rather, it must be demonstrated that such 
error was likely, in light of the entire charge, to mislead 
the jury.

State v. Blizzard, 169 N.C. App. 285, 296-97, 610 S.E.2d 245, 253 (2005) 
(citation and quotations omitted). 

B.  Analysis

In its instructions to the jury, the trial court stated that: “[b]ail bonds-
men can make an arrest; however they may not violate the motor vehicle 
laws of North Carolina to do so.” Defendant objected to this instruc-
tion. On appeal, defendant makes three arguments concerning the trial 
court’s jury instructions: (1) a bail bondsman may violate North Carolina 
motor vehicle laws when apprehending a principal; (2) whether the rea-
sonableness of the means utilized by a bail bondsman in apprehending a 
principal is a question of fact for the jury; and (3) whether the trial court 
lessened the State’s burden of proof by peremptorily instructing the jury 
that a bail bondsman cannot violate North Carolina motor vehicle laws 
in the process of arresting a principal.

1.  Violation of State Motor Vehicle Laws

North Carolina common law has long recognized that a bail bonds-
man has sweeping powers to apprehend a principal and may use such 
force as is reasonably necessary in that process. State v. Mathis, 349 
N.C. 503, 512, 509 S.E.2d 155, 160 (1998). This right of apprehension, 
however, is limited and does not give a bail bondsman unlimited powers.

N.C. Gen. Stat. § 20-145 states: 
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[S]peed limitations . . . shall not apply to vehicles when 
operated with due regard for safety under the direction of 
the police in the chase or apprehension of violators of the 
law or of persons charged with or suspected of any such 
violation, nor to fire department or fire patrol vehicles 
when traveling in response to a fire alarm, nor to public or 
private ambulances and rescue squad emergency service 
vehicles when traveling in emergencies, nor to vehicles 
operated by county fire marshals and civil prepared-
ness coordinators when traveling in the performances of  
their duties . . . 

N.C. Gen. Stat. § 20-145 (2013). The General Assembly created specific 
exemptions to the motor vehicle laws pertaining to speed for police, fire, 
and emergency service vehicles. There is no similar statutory provision 
that exempts a bail bondsman from complying with applicable speed 
limits when pursuing a principal. Contrary to defendant’s argument that 
a bail bondsman may use reasonable means, including exceeding appli-
cable speed limits, to apprehend a principal, a bail bondsmen is like 
any other citizen in that he or she must follow the state motor vehicle 
laws. If the General Assembly had intended to exempt bail bondsmen 
from complying with applicable speed limits when pursuing a fugitive, it 
could have easily included such a provision in N.C. Gen. Stat. § 20-145. 
It is not the role of the courts to create exceptions to the motor vehicle 
laws enacted by the General Assembly.

In this case, defendant pursued Mays at speeds exceeding the posted 
speed limits by 30 to 55 miles per hour. We note that defendant’s conduct 
in this case appears to have violated several other motor vehicle safety 
statutes as well. However, because the trial court submitted the charge 
of involuntary manslaughter to the jury based solely upon defendant’s 
conduct in operating his vehicle at a speed greater than was reasonable 
and prudent under conditions then existing, we restrict our analysis to 
that specific conduct. 

Speed restrictions have been enacted “for the protection of persons 
and property and in the interest of public safety, and the preservation of 
human life.” State v. Norris, 242 N.C. 47, 53, 86 S.E.2d 916, 920 (1955). 
While N.C. Gen. Stat. § 20-145 exempts police officers from speed laws 
when pursuing a violator of the law, even this exemption does not apply 
to those driving “carelessly and heedlessly, in willful or wanton disregard 
of the rights or safety of others, or without due circumspection and at a 
speed or in any manner so as to endanger or be likely to endanger any 
person or property[.]” Id. “An intentional, willful, or wanton violation of 
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a statute or ordinance, designed for the protection of human life or limb, 
which proximately results in injury or death, is culpable negligence.” 
Id. at 54, 86 S.E.2d at 921. Furthermore, “[c]ulpable negligence is such 
recklessness or carelessness, proximately resulting in injury or death, as 
imports a thoughtless disregard of consequences or a heedless indiffer-
ence to the safety and rights of others.” Id.

2.  Reasonableness Standard for Bail Bondsman Actions

In State v. Mathis, our Supreme Court stated that bail bondsmen 
may “use such force as is reasonably necessary to overcome the resis-
tance of a third party who attempts to impede their privileged capture 
of their principal.” Mathis, 349 N.C. at 514, 509 S.E.2d at 162. Defendant 
relies on this statement of the law to argue that his right to apprehend 
Mays is only limited by reasonableness and thus, whether the means 
used in his attempted apprehension of Mays was reasonable is a ques-
tion of fact for the jury to decide. 

The elements of involuntary manslaughter are: “(1) an unintentional 
killing; (2) proximately caused by either (a) an unlawful act not amount-
ing to a felony and not ordinarily dangerous to human life, or (b) cul-
pable negligence.” State v. Davis, 198 N.C. App. 443, 446, 680 S.E.2d 
239, 242 (2009) (quoting State v. Hudson, 345 N.C. 729, 733, 483 S.E.2d 
436, 439 (1997)). Culpable negligence is “[a]n intentional, willful, or wan-
ton violation of a statute or ordinance, designed for the protection of 
human life or limb,” or “such recklessness or carelessness, proximately 
resulting in injury or death, as imports a thoughtless disregard of con-
sequences or a heedless indifference to the safety and rights of others.” 
Norris, 242 N.C. at 54, 86 S.E.2d at 921.

There are limitations upon the rights of bail bondsmen to use rea-
sonable force in the apprehension of a principal where the rights of 
third parties are affected. For example, when pursuing a principal into  
the home of a third party, the bail bondsman may only enter the third 
party home if the principal also resides there. Mathis, 349 N.C. at 513, 
509 S.E.2d at 161. Bail bond agreements contain the principal’s consent 
for the bail bondsmen to “enter the residence of his principal and to 
seize him.” Id. However, the principal cannot contract away the rights 
of third parties. Just as the bail bondsmen cannot enter the homes of 
third parties without their consent, a bail bondsmen pursuing a principal 
upon the highways of this State cannot engage in conduct that endan-
gers the lives or property of third parties. Third parties have a right to 
expect that others using the public roads, including bail bondsmen, will 
follow the laws set forth in Chapter 20 of our General Statutes.
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3.  Jury Instructions and the State’s Burden of Proof

The trial court instructed the jury, concerning the charge of involun-
tary manslaughter, as follows:

The Defendant has been accused of involuntary man-
slaughter, which is the unintentional killing of a human 
being by culpable negligence.

Now I charge that for you to find the Defendant is guilty 
of involuntary manslaughter, the State must prove three 
things beyond a reasonable doubt:

First, that the Defendant violated the law of this state 
governing the operation of motor vehicles by operating a 
vehicle at a greater speed than is reasonable and prudent 
under the conditions then existing. Bail bondsmen can 
make an arrest; however, they may not violate the motor 
vehicle laws of North Carolina to do so.

Second, that the Defendant’s violation constituted culpa-
ble negligence. The violation of a motor vehicle law which 
results in injury or death will constitute culpable negli-
gence if the violation is willful, wanton, or intentional. But, 
where there is an unintentional or inadvertent violation of 
the law, such violation standing alone does not constitute 
culpable negligence. The inadvertent or unintentional vio-
lation of the law must be accompanied by reckless of prob-
able consequences of a dangerous nature, when tested by 
the rule of reasonable foresight, amounting altogether to a 
thoughtless disregard of consequences or a heedless indif-
ference to the safety of others. 

Third, the State must prove that the Defendant’s inten-
tional, willful, wanton or reckless violation of the law 
proximately caused the victim’s death. 

(Emphasis added).

The trial court properly instructed the jury that “[b]ail bondsmen 
can make an arrest; however, they may not violate the motor vehicle 
laws of North Carolina to do so.” This addition to the North Carolina 
Pattern Jury Instruction for voluntary manslaughter (NCPJI-Criminal 
206.55) did not instruct the jury as to whether the defendant violated any 
motor vehicle laws. Rather, the instruction clarified that a bail bonds-
man’s right to arrest a principal does not include the right to violate 
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motor vehicle laws. The issue that was presented to the jury was whether  
the defendant violated N.C. Gen. Stat. § 20-141(a), the general statutory 
speed restrictions, by driving at a greater speed than was reasonable and 
prudent given the circumstances. The jury had to find that defendant 
violated this motor vehicle law in order to convict defendant of involun-
tary manslaughter or misdemeanor death by vehicle. In instructing the 
jury concerning this essential element of the charged crimes, the trial 
court did not invade the province of the jury because the jury still main-
tained the right to decide whether or not defendant violated that law.

Finally, the added jury instruction did not decrease the State’s bur-
den of proof relating to that element of the charged crime. The State’s 
burden was not the reasonableness standard advocated by defendant, 
but rather a culpable negligence standard requiring willful, wanton, or 
negligent conduct. The additional language simply advised the jury that 
defendant’s status as a bail bondsman did not exempt him from compli-
ance with the motor vehicle laws of this State. This Court has held that it 
must “consider the instructions in the context of how a reasonable juror 
might interpret the words.” State v. Flaherty, 55 N.C. App. 14, 23, 284 
S.E.2d 565, 571 (1981) (citations and quotations omitted). A reasonable 
juror would read the challenged instruction as a clarification of the law 
at issue, not a directive that defendant violated state motor vehicle laws 
in his pursuit of Mays. The jury maintained discretion to decide whether 
defendant violated the applicable statute, whether that conduct rose to 
the level of intentional, willful, wanton or reckless conduct, and whether 
this conduct proximately caused the victim’s death.

We hold that the trial court’s jury instructions were proper. 
Defendant’s arguments are without merit.

IV.  Conclusion

The trial court did not err in instructing the jury that bail bonds-
men cannot violate North Carolina motor vehicle laws in order to make  
an arrest.

NO ERROR.

Judges McGEE and ERVIN concur.
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STATE OF NORTH CAROLINA
v.

WINSTON HARVEY STEPHENS, JR.

No. COA14-8

Filed 3 June 2014

1. Indecent Liberties—with student—bill of particulars— 
instructions

The trial court did not err in a prosecution for indecent liber-
ties with a student by not instructing the jury on the actus reus of 
each charge according to the amended bills of particulars filed by 
the State. The victim’s testimony included numerous acts, any one 
of which could have served as the basis for the offenses, and the 
amended bills of particulars reflected his testimony. 

2. Indecent Liberties—with student—definition of enrollment—
sufficiency of evidence

The trial court did not err by denying defendant’s motion to dis-
miss a prosecution for indecent liberties with a student where defen-
dant contended that the victim was not enrolled during the summer 
when the incidents took place. There was evidence from the school 
principal and the victim’s mother that the victim remained enrolled 
during the summer, even though the academic year was over.

Appeal by defendant from judgments entered 6 May 2013 by Judge 
V. Bradford Long in Forsyth County Superior Court. Heard in the Court 
of Appeals 6 May 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
David Gordon, for the State.

Mark Montgomery for defendant.

HUNTER, Robert C., Judge.

Defendant Winston Harvey Stephens, Jr. appeals the judgments 
entered after a jury convicted him of three counts of indecent liberties 
with a student. On appeal, defendant argues that: (1) the trial court erred 
in not instructing the jury on the specific acts set out in the amended 
bills of particulars; and (2) the trial court erred in denying defendant’s 
motion to dismiss because the victim was not a “student” at the time of 
the incidents. 
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After careful review, we find no error.

Background

The State’s evidence at trial tended to establish the following: In 
the spring of 2011, J.B.1 was a sophomore at East Forsyth High School 
(“East Forsyth”). Defendant was East Forsyth’s music teacher. J.B. 
claimed that he met defendant when he was attending Madrigal work-
shops, choral training workshops for students at East Forsyth; defendant  
was the director of the Madrigals. J.B. auditioned for and was accepted 
into the Madrigals program which would begin in the fall semester. At 
trial, J.B. claimed that defendant contacted him to see whether J.B. 
would be interested in helping him during the summer. Specifically, 
defendant needed a page turner and assistant to help him record music 
for “Joseph and the Amazing Technicolor Dream Coat,” a musical sched-
uled to be performed at Reynolds High School (“Reynolds”) during a 
special Summer Enrichment Program (“SEP”). After he agreed, J.B. 
claimed that defendant picked him up every morning and brought him 
home in the afternoon, around 3:00. This occurred over a two-week 
period in July 2011; the performance of the musical occurred on three 
days at the end of July. 

At trial, J.B. gave detailed testimony regarding numerous alleged 
incidents of inappropriate sexual conduct between defendant and J.B. 
Specifically, J.B. claimed that the first incident occurred in the record-
ing room at Reynolds. J.B. testified that defendant grabbed his arm and 
kissed it before giving him a full-frontal hug that lasted ten to twenty 
seconds. J.B. also described two incidents of “cuddling” that happened 
in the recording room at Reynolds; J.B. stated that he laid on the couch 
with his back to defendant’s stomach while defendant would brush his 
hair and hold him tightly. J.B. claimed that these incidents lasted any-
where from fifteen minutes to an hour. J.B. also alleged that two other 
incidents of “cuddling” occurred at J.B.’s apartment—one on the couch 
in the living room and one on J.B.’s bed.  

J.B. testified that incidents of full-frontal hugging happened on a 
consistent basis during the two-week period at Reynolds. He also alleged 
that defendant kissed him on his arm, cheek, and neck ten to fifteen 
times and on his mouth twice. All these incidents allegedly occurred in 
the recording room, orchestra pit, or on the stage deck at Reynolds. J.B. 
also claimed that defendant hugged him in the bathroom at Reynolds. 

1. To protect the identity of the minor victim, we have used initials.
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J.B. further testified that several incidents occurred in defendant’s 
car on the way to and from the SEP at Reynolds. Specifically, J.B. claimed 
that he and defendant would hold hands, defendant would brush his 
hair at stoplights, and defendant would lean over and kiss his neck and 
cheek daily. J.B. alleged that one final “cuddling” incident occurred on 
the couch in defendant’s office at East Forsyth. 

At trial, J.B. also provided a great deal of testimony regarding inti-
mate communications between himself and defendant. Specifically, in 
one email, defendant referred to J.B. as a “stud muffin” and a “manly 
man.” He also claimed to “love feeling [J.B.’s] soft skin when [their] arms 
touch[ed].” Furthermore, J.B. described the pet names they had for each 
other and the gifts they exchanged with each other. 

In October, after school had resumed, J.B. told his mother about 
the incidents. She withdrew him from the Madrigals course but did 
not report the incidents to the school. Eventually, J.B. spoke with the 
Kernersville Police Department about the allegations after he was called 
to the principal’s office and questioned. 

On 25 June 2012, defendant was indicted for three counts of inde-
cent liberties with a student. On 25 April 2013, the State filed three 
amended bills of particulars. The State contended that the alleged 
offenses occurred during the month of July 2011 at J.B.’s residence, at 
defendant’s apartment, in defendant’s car, and in the orchestra pit and 
recording room at Reynolds. As for the acts that constituted the offenses, 
the State listed numerous acts, including: hugging, kissing, cuddling, and 
various other types of inappropriate touching by defendant. 

At trial, several witnesses testified on behalf of defendant includ-
ing several students, a teacher, defendant’s wife, and defendant himself. 
In short, the witnesses testified that defendant was a “father figure” to 
the students and would often hug students in a nonsexual way. In addi-
tion, several witnesses testified that defendant would not have had the 
opportunity to commit any inappropriate acts with J.B. during the SEP. 
Although defendant admitted that some of his behavior might have been 
“inappropriate,” he denied any misconduct. 

On 6 May 2013, the jury found defendant guilty on all three counts. 
The trial court sentenced defendant to consecutive sentences of six to 
eight months imprisonment but suspended the sentences for thirty-six 
months of supervised probation. Defendant appealed.
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Arguments

[1] First, defendant argues that the trial court erred by not instructing 
the jury according to the amended bills of particulars filed by the State. 
Specifically, defendant contends that the trial court erred in failing to 
instruct the jury on the actus reus of each charge. We disagree.

“[Arguments] challenging the trial court’s decisions regarding jury 
instructions are reviewed de novo by this Court.” State v. Osorio, 196 
N.C. App. 458, 466, 675 S.E.2d 144, 149 (2009).

“The function of a bill of particulars is to inform defendant of spe-
cific occurrences intended to be investigated at trial and to limit the 
course of the evidence to a particular scope of inquiry.” State v. Young, 
312 N.C. 669, 676, 325 S.E.2d 181, 186 (1985). Here, the amended bills 
of particulars set out numerous acts that constituted the basis for the 
offenses, including: hugging and kissing at Reynolds; “cuddling” with 
J.B. at Reynolds; hugging, holding hands, and groping J.B.’s crotch in 
defendant’s car; hugging and kissing J.B. at J.B.’s home; and “cuddling” 
with J.B. in his bedroom. At trial, defendant requested the trial court 
instruct the jury on the actus reus for each count. However, the trial 
court held that it was not required to do so for indecent liberty charges. 
Defendant contends that the trial court’s failure to instruct as to the acts 
set out in the amended bills of particulars constituted error. 

However, defendant’s argument is without merit. It is well- 
established that 

the crime of indecent liberties is a single offense which 
may be proved by evidence of the commission of any one 
of a number of acts. The evil the legislature sought to pre-
vent in this context was the defendant’s performance of 
any immoral, improper, or indecent act in the presence of a 
child for the purpose of arousing or gratifying sexual desire. 
Defendant’s purpose for committing such act is the grava-
men of this offense; the particular act performed is immate-
rial. It is important to note that the statute does not contain 
any language requiring a showing of intent to commit an 
unnatural sexual act. Nor is there any requirement that the 
State prove that a touching occurred. Rather, the State need 
only prove the taking of any of the described liberties for 
the purpose of arousing or gratifying sexual desire.

State v. Hartness, 326 N.C. 561, 567, 391 S.E.2d 177, 180-81 (1990) (inter-
nal quotation marks omitted). 
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Here, the trial court properly instructed the jury that it could find 
defendant guilty if it concluded that defendant willfully took “any 
immoral, improper, or indecent liberties” with J.B. The actual act by 
defendant committed for the purpose of arousing himself or gratifying 
his sexual desire was “immaterial.” Id. Furthermore, J.B.’s testimony 
included numerous acts, any one of which could have served as the basis 
for the offenses, and the amended bills of particulars reflected his testi-
mony. Accordingly, the trial court did not err in not instructing the jury 
as to the actus reus for each count of indecent liberties with a student.

[2] Next, defendant argues that the trial court erred in denying his 
motion to dismiss because there was insufficient evidence that J.B. was 
a “student” during the summer. Specifically, defendant contends that J.B. 
was not “enrolled” at East Forsyth at the time of the incidents because a 
person is “enrolled” only during the academic school year. We disagree.

“This Court reviews the trial court’s denial of a motion to dismiss 
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007). 
“Upon defendant’s motion for dismissal, the question for the Court is 
whether there is substantial evidence (1) of each essential element  
of the offense charged, or of a lesser offense included therein, and (2) of  
defendant’s being the perpetrator of such offense. If so, the motion is 
properly denied.” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455.

At trial, the court instructed the jury that a “student,” for purposes 
of N.C. Gen. Stat. 14-202.4(A), means “a person enrolled in kindergarten, 
or in grade one through 12 in any school.” Defendant contends that 
a person is only “enrolled” during the academic year; thus, since the 
offenses occurred during the summer, J.B. was not enrolled, nor was 
he a student, at East Forsyth. In support of his argument, defendant 
claims that each school completes an “Initial Enrollment” count at the 
beginning of each school year, and students do not become enrolled at a 
school until that initial count.

However, at trial, Patricia Gainey, the principal of East Forsyth, tes-
tified that students remain enrolled at her school until a parent with-
draws them. Although students are required to register for fall classes 
during the spring, students remain in the school’s database until a parent 
“signs them out.” J.B.’s mother testified at trial that J.B. had registered 
for his fall classes in April or May 2011, the spring before the incidents 
occurred. Since J.B.’s mother did not withdraw him from East Forsyth 
until the end of the 2011 school year (June 2012), he remained enrolled 
at East Forsyth during the summer of 2011 even though he was not tak-
ing classes at that time. In other words, he remained in East Forsyth’s 
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database, and, thus, remained enrolled, until June 2012. Therefore, 
during the summer, although the academic year was over, he was an 
enrolled student at East Forsyth. Accordingly, the trial court did not 
err in instructing the jury that a “student” includes anyone enrolled in a 
school and in denying defendant’s motion to dismiss because the State 
presented substantial evidence that J.B. was a student at the time of  
the offenses.

Conclusion

Based on the foregoing reasons, we conclude that defendant’s trial 
was free from error.

NO ERROR.

Judges McGEE and ELMORE concur.

STATE OF NORTH CAROLINA
v.

ALEXANDER SCOTT TALBOT

No. COA13-1077

Filed 3 June 2014

1. Jury—deliberations—playing surveillance video twice—not 
an expression of opinion by trial court

The trial court did not err in a common law robbery case by 
replaying a surveillance video twice during jury deliberations. 
Merely playing a moving picture (video) of an event which did not 
contain any audio, so that the jurors would have an ample oppor-
tunity to review this evidence without having to ask to see the tape 
again later, did not constitute error nor did such an action by the 
trial court express any opinion. Jurors are presumed to follow jury 
instructions and curative instructions, including the one given in 
this case that jurors should not think the judge had any opinion.

2. Evidence—video—photographs—jury instruction
The trial court did not err in a common law robbery case by fail-

ing to instruct the jury in accordance with N.C.P.I.-Criminal 104.50. 
While the trial court did not clarify which portion of the instruction 
as given applied to the video or to the other photos, it hardly seemed 
likely that the jury failed to understand the distinction.
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3. Damages and Remedies—restitution—sufficiency of evidence
The trial court erred in a common law robbery case by ordering 

restitution without sufficient evidence. The sentence of restitution 
was vacated and the case was remanded for a new sentencing hear-
ing on this sole issue.

Appeal by Defendant from judgment entered 3 May 2013 by Judge 
Alma L. Hinton in Wilson County Superior Court. Heard in the Court of 
Appeals 5 February 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
Deborah M. Greene, for the State.

Bowen and Berry, PLLC, by Sue Genrich Berry, for the defendant.

McCULLOUGH, Judge.

Alexander Scott Talbot, (“Defendant”) was indicted on 30 December 
2012 for the offense of Common Law Robbery. He was tried in Wilson 
County Superior Court, Judge Alma L. Hinton, presiding and on 3 May 
2013 convicted of Larceny from a Person at which time he was sen-
tenced to a minimum of eight (8) months and maximum of nineteen (19) 
months in the custody of the North Carolina Department of Corrections. 
Defendant was also ordered to pay $44.00 in restitution. On 9 May 2013, 
Defendant filed Notice of Appeal. After a careful review of the proceed-
ings below we find No Error in the trial conducted in Superior Court, 
but vacate the sentence of restitution and remand for re-sentencing on 
that issue.

I.  Background

On 7 September 2012, Defendant’s father who is the owner and oper-
ator of a business called 8 Ball Cycle Work in the Wilson area, requested 
that Defendant watch his shop while he ran some errands. On that date, 
Defendant, his girlfriend, Cassandra Setzer (“Setzer”) and Jamy Reid 
(“Reid”), a friend of Defendant who on occasion lived with Defendant, 
left his apartment traveling to the father’s business. Along the way the 
trio stopped at Valvoline to pay for some repairs made to Defendant’s 
Jeep before reaching his father’s business. Defendant began to have con-
cerns about the repairs as he heard noises coming from his Jeep, so all 
three proceeded to an auto parts store to buy parts. Before returning to 
8 Ball Cycle, they made a stop at McDonald’s. While at McDonald’s Reid 
announced he was going to go make some money. Reid then left. After 
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receiving a call from his father about the length of time it was taking for 
Defendant to arrive at his business, Defendant informed Setzer that he 
was going to go find Reid.

Churchwell’s Jewelers, a near-by custom jewelry business was open 
as it was now past 10:00 a.m., its opening time, and jewelry had been 
placed in glass-top counter displays. The owners, Angie and Anderson 
Bass were present in their upstairs office over-looking the showroom 
while two employees, Cora Wooten and Ashley Townsand, were on the 
main floor. Ms. Wooten moved to the display case when Reid entered 
the store while Mr. Townsand, who was in the repair area, stood up and 
watched Reid. After Reid asked to see some rings, Ms. Wooten removed 
a display of rings from inside a glass case in order to show them to Reid. 
Shortly thereafter, Defendant entered the store. At this juncture, one of 
the owners, Mr. Bass, came downstairs to the showroom and Defendant 
asked Mr. Bass what time the restaurant located next door opened for 
business. When Mr. Bass replied that the restaurant opened at 5:00 
p.m. Defendant began to exit the store and opened the door. At that 
moment Reid grabbed the ring display and ran out the open door behind 
Defendant. Reid ran in one direction and Defendant walked in another, 
until Townsand caught up with Defendant and requested he return to 
the store.

Reid ran back to McDonald’s, got in the back seat of the Jeep, and 
told Setzer to drive. While doing so, she called Defendant, and learned 
he was being held for acting as a decoy. Once the police arrived, a look-
out for the Jeep was issued and shortly thereafter Reid and Setzer were 
taken into custody. A consent search resulted in officers discovering the  
stolen jewelry hidden inside an antifreeze container in the rear of  
the Jeep.

II.  Discussion

On appeal the Defendant raises three issues, (1) Did the trial court 
err in re-playing the surveillance video twice during jury deliberations; 
(2) Did the trial court err by failing to instruct the jury in accordance 
with N.C.P.I.-Criminal 104.50; and (3) Did the Court err in ordering resti-
tution without sufficient evidence?

1.  Did the Trial Court Err by Playing Video Surveillance Tape Twice, 
Thereby Expressing an Opinion in Contravention of 

 N.C.G.S. § 15A-1222?

[1] Following the trial and closing arguments, the trial court instructed 
the jury that they should not think the judge had any opinion stating:
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[the trial court had] implied any of the evidence should be 
believed or disbelieved, that a fact has been proven or not 
or what your findings ought to be. Instead you alone are 
to find the facts and render a verdict reflecting the truth.

Defendant now argues, that despite the preceding instruction, by re-
playing the jewelry store surveillance tape of this incident, the trial 
court overly emphasized Defendant’s role thus implicitly commenting 
on Defendant’s guilt. We do not believe this argument has merit.

Shortly after the jury began considering Defendant’s case, the jury 
requested to review certain exhibits that had been admitted during the 
trial. These exhibits included certain photographs, a copy of Defendant’s 
statement, a copy of Setzer’s statement and a receipt. The trial court 
agreed to allow the jurors to review these exhibits in the courtroom 
without objection. Before the exhibits could be given to the jury, the 
foreperson asked if the jury could also review the jewelry store video 
surveillance film. The prosecutor announced that the equipment could 
be set up to re-play the tape. The foreperson requested that the tape 
be played from the point where Defendant entered the store. Following 
the first playing of the video, the trial judge instructed the prosecutor 
to play the tape a second time. This action was taken without a request 
from either counsel. The jury then resumed its deliberations finding 
Defendant guilty as previously stated.

As a preliminary matter, it should be noted that the court was well 
within its discretion in permitting the inspection of evidence including 
the re-playing of the video. In N.C. Gen. Stat. § 15A-1233(a) it is pro-
vided that:

[i]f the jury after retiring for deliberation requests a review 
of certain testimony or other evidence, the jurors must be 
conducted to the courtroom. The judge in [her] discretion, 
after notice to the prosecutor and defendant, may direct 
that requested parts of the testimony be read to the jury 
and may permit the jury to reexamine in open court the 
requested materials admitted into evidence. In [her] dis-
cretion the judge may also have the jury review other evi-
dence relating to the same factual issue so as not to give 
undue prominence to the evidence requested.

N.C. Gen. Stat. § 15A-1233(a) (2013).

The decision by the trial court to either grant or deny a jury’s request 
to review evidence previously admitted lies within the court’s discretion, 
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State v. Johnson, 346 N.C. 119, 124, 484 S.E.2d 372, 375 (1997) and it is 
presumed that the court does so in accordance with this statute. State 
v. Weddington, 329 N.C. 202, 208, 404 S.E.2d 671, 675 (1991). When the 
examination takes place in open court as in the case at bar, there is no 
necessity for obtaining the consent of the parties. State v. Lee, 128 N.C. 
App. 506, 509, 495 S.E.2d 373, 375, cert. denied 348 N.C. 76, 505 S.E.2d 
883 (1998). Thus, in the case now before us we fail to see how merely 
playing a moving picture (video) of an event which evidently did not 
contain any audio, so that the jurors would have an ample opportunity 
to review this evidence without having to ask to see the tape again later, 
constitutes error nor do we see how the trial court by such an action 
expresses any opinion whatsoever. Jurors are presumed to follow jury 
instructions and curative instructions, including the one given in this 
case as set forth above, State v. Little, 56 N.C. App. 765, 770, 290 S.E.2d 
393, 396 (1982). We do not believe the record demonstrates the court 
rendering any opinion about Defendant’s guilt rather the record demon-
strates the court properly instructed the jury wherein the court stated it 
was expressing no opinion. The record also demonstrates that the trial 
judge complied with the proper statutory method of allowing jurors to 
review evidence which they had previously examined. Appellant’s argu-
ments to the contrary are overruled.

2.  Did the Trial Court Commit Prejudicial Error by Failing to Properly 
Instruct Pursuant to N.C.P.I.-Criminal 104.50?

[2] During the charge conference, Defendant’s counsel requested that 
the court issue N.C.P.I.-Criminal 104.50 which states “A photograph 
was introduced into evidence in this case for the purpose of illustrat-
ing and explaining the testimony of a witness. This photograph may not 
be considered by you for any other purpose.” The State requested the 
court instruct that the video could be viewed as substantive evidence. 
The trial judge informed counsel that N.C.P.I.-Criminal 104.50A includes 
both. This instruction provides, in part, “A [photograph] [video] was 
introduced into evidence in this case. This [photograph] [video] may be 
considered by you as evidence of facts it illustrates or shows.” The trial 
court instructed the jury in accordance with the latter pattern instruc-
tion, without any additional objection.

When a party, requests an instruction which is supported by the 
evidence, it is recognized that a failure to give that instruction or an 
instruction in substantial conformity thereto is error. State v. Rose, 323 
N.C. 455, 458, 373 S.E.2d 426, 428 (1988). When defendant requests an 
instruction which was not given, the lack of objection does not waive 
the error and the issue is deemed preserved. State v. Ross, 322 N.C. 261, 



302 IN THE COURT OF APPEALS

STATE v. TALBOT

[234 N.C. App. 297 (2014)]

265-66, 367 S.E.2d 889, 891-92 (1988). In the case sub judice some pho-
tographs were for illustrative purposes, those being the photos of the 
jewelry shop and its goods while the video was undoubtedly admitted 
as substantive evidence depicting actual events that transpired. While 
the trial judge did not clarify which portion of the instruction as given 
applied to the video or to the other photos it hardly seems likely that the 
jury failed to understand the distinction and it is difficult to see how the 
muddled instruction prejudiced Defendant. Accordingly, this argument 
is likewise overruled.

3.  Restitution

[3] Although we are constrained by the Supreme Court’s ruling in State 
v. Mumford, 364 N.C. 394, 402-03, 699 S.E.2d 911, 917 (2010) to review 
restitution awards on appeal regardless of whether a defendant has 
objected to the restitution amount at trial, we note that this issue is fre-
quently before this Court due to easily correctable errors. As this Court 
noted in State v. Moore, 365 N.C. 283, 285, 715 S.E.2d 847, 849 (2011), 
“the quantum of evidence needed to support a restitution award is not 
high.” In the interest of judicial economy, we urge prosecutors and trial 
judges to ensure that this minimal evidentiary threshold is met before 
entering restitution awards.

Here, the trial judge entered an order directing that Defendant re-
pay Churchwell’s Jewelers the sum of $44.00. There is no evidentiary 
support for this amount in the record and both parties concede the trial 
court erred in ordering restitution. An order of restitution must be sup-
ported by evidence, State v. Shelton, 167 N.C. App. 225, 233, 605 S.E.2d 
228, 233 (2004) and neither a prosecutor’s unsworn statement nor a 
restitution worksheet is adequate to support an order of restitution, 
State v. Mauer, 202 N.C. App. 546, 552, 688 S.E.2d 774, 778 (2010). Here 
Appellant argues that Defendant is entitled to a new sentencing hearing 
on the issue of restitution and the State agrees. Therefore the sentence 
of restitution is vacated and the case remanded for a new sentencing 
hearing on this sole issue.

III.  Conclusion

In summary, we find no error in Defendant’s conviction and sentence 
save for the issue of restitution. The order of restitution is vacated and 
the case is remanded for re-sentencing on the issue of restitution only.

No Error, Restitution Order Vacated and Remanded. 

Judges HUNTER, Robert C. and GEER concur.
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TEMPLETON PROPERTIES LP, Petitioner

v.
TOWN OF BOONE, resPondent

No. COA13-1274

Filed 3 June 2014

1. Zoning—harmony with surrounding area—issue of law and 
fact—standard of review

The issue of whether the superior court erred in a zoning case by 
concluding as a matter of law that the Boone Board of Adjustment 
considered the wrong “area” when assessing a proposed clinic’s har-
mony with the adjacent community was reviewed as a mixed ques-
tion of fact and law, applying both de novo review and the whole 
record test. 

2. Zoning—special use permit—harmonious with area—defini-
tion of area—fact specific

Where a zoning ordinance provided the Boone Board of 
Adjustment with the ability to deny a special use permit if the 
application would not be in harmony with the area in which it was 
located, a fact-specific inquiry was necessarily required to define 
“area.” The superior court improperly acted as a finder of fact on 
review and imposed its view of what the bounded “area” should be, 
rather than reviewing whether the Board’s findings of fact concern-
ing the area were supported by competent evidence and not arbi-
trary and capricious.

3. Zoning—special use permit—prima facie case—rebuttal
Although petitioner argued that a Boone zoning ordinance 

allowed construction of its medical clinic under a special use per-
mit, a prima facie case that a petitioner was entitled to a special use 
permit could be rebutted by competent, material, and substantial 
evidence that the use contemplated was not in fact in harmony with 
the area in which it was to be located.

4. Zoning—special use permit—harmony with area—evidence 
sufficient to support findings

There was competent evidence in a special use zoning case 
supporting the Board of Adjustment’s finding that a medical clinic 
would not be in harmony with its surrounding area and the superior 
court erred by overturning the Board’s decision to deny the special 
use permit.
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Appeal by respondent from order entered 7 August 2013 by Judge 
Shannon R. Joseph in Watauga County Superior Court. Heard in the 
Court of Appeals 20 March 2014.

The Brough Law Firm, by Michael B. Brough; and di Santi Watson 
Capua & Wilson, by Anthony S. di Santi and Chelsea B. Garrett, 
for Petitioner-appellee.

Parker Poe Adams & Bernstein, LLP, by Anthony Fox and 
Benjamin R. Sullivan, for Respondent-appellant.

HUNTER, JR., Robert N., Judge.

The Town of Boone (“Boone”) appeals the superior court’s 7 
August 2013 order reversing a decision of the Town of Boone’s Board 
of Adjustment (“Board”) that denied Templeton Properties L.P.’s 
(“Templeton”) application for a zoning permit. We reverse the superior 
court’s order. 

I.  Facts & Procedural History

This is the third time this Court has reviewed this case. See 
Templeton Properties, L.P. v. Town of Boone, ___ N.C. App. ___, ___, 
724 S.E.2d 604, 605 (2012) (“Templeton II”); Templeton Properties LP 
v. Town of Boone, 198 N.C. App. 406, 681 S.E.2d 566, 2009 WL 2180620 
(2009) (unpublished) (“Templeton I”). 

The dispute centers around Templeton’s 2.9 acre lot (“the Parcel”) 
in Boone at 315 State Farm Road. The Parcel is zoned for single-family 
residential use (“R-1”), but has historically been used as a church under 
a special use permit. Templeton I, 2009 WL 2180620 at *1. The church 
is 2,250 square feet and is located between State Farm Road and VFW 
Drive in Boone, which provide routes of access to the Parcel. Id. The 
surrounding neighborhood is “composed of mostly single-family resi-
dences,” except for a non-residential VFW hall located near the Parcel. 
Id. Under section 165 of Boone’s then-existing unified development ordi-
nance (“UDO”), medical clinics over 10,000 square feet were allowed in 
R-1 zoning with a valid special use permit. Applications for special use 
permits may be denied by the Board upon showing of at least one of four 
reasons set forth in UDO § 69(c), namely that the development

(1) Will materially endanger the public health or safety, or

(2) Will substantially injure the value of adjoining or abut-
ting property, or
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(3) Will not be in harmony with the area in which it is to 
be located, or

(4) Will not be in general conformity with the compre-
hensive plan, thoroughfare plan, or other plan officially 
adopted by the council.

On 28 September 2006, Templeton submitted an application to Boone 
to obtain a special use permit to place a 13,050 square foot medical clinic 
on the Parcel. Id. The Board denied the application as incomplete. Id. 
Templeton modified its application and resubmitted it on 2 March 2007 
to address the Board’s concerns, including decreasing the clinic’s size to 
10,010 square feet, the current proposed size of the clinic. Id. 

On 1 May 2007 the Board rejected Templeton’s application. 
Templeton II, ___ N.C. App. at ___, 724 S.E.2d at 606. The Watauga 
County Superior Court granted a writ of certiorari and then entered an 
order on 7 July 2008 reversing the Board’s denial of Templeton’s appli-
cation for the special use permit. Id. Boone appealed to this Court 
and we remanded to the Board to issue reviewable findings of fact in  
Templeton I. Id. at ___, 724 S.E.2d at 606–07. 

On 2 September 2010, the Board met to make findings of fact relat-
ing to the special use permit after the remand. Id. After taking testimony 
from residents and Templeton’s counsel, the Board made findings of 
fact and approved them via a written decision on 29 September 2010. 
Id. On 27 October 2010, Templeton appealed the Board’s decision to 
the superior court by petition for writ of certiorari, which was granted 
the same day. Id. On 21 February 2011, the superior court affirmed the 
Board’s decision. Id. Templeton then appealed the superior court’s deci-
sion to this Court, resulting in Templeton II. Id. This Court remanded 
in Templeton II and required the Board to “make reviewable findings of 
fact . . . based only upon the testimony and evidence presented at the 
hearings held on 5 April and 1 May 2007” due to defects in additional tes-
timony taken by the Board after the first remand. Id. at ___, 724 S.E.2d 
at 614. We adopt the remaining statements of fact and procedural history 
in Templeton I and Templeton II.

On remand, the Board again denied Templeton’s application for a 
special use permit on 4 October 2012 via an identical order as we con-
sidered in Templeton II. The Board made twenty-one findings of fact 
relating to the proposed clinic’s lack of harmony within the order:

3. Templeton’s proposed clinic would be 10,010 square 
feet in size and would have 67 parking spaces distributed 
among four different parking lots.
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4. The clinic and its parking lots would have 23 light 
poles. These light poles would produce a glow at night 
visible from neighborhood residents’ homes and yards. 
Further, some people in the surrounding neighborhood 
live on properties that are at a higher elevation than the 
Lot, and those people would look down on the well-lit 
clinic. The shields that Templeton proposed for the poles’ 
light bulbs would not prevent light from bleeding into  
the neighborhood.

5. Templeton plans for employees and patients to access 
the clinic from State Farm Road, and Templeton plans to 
add a left-turn lane from State Farm Road into the clinic. 

6. The clinic would have a large dumpster pad, though 
Templeton did not specify how many dumpsters would be 
on this pad.

7. Templeton had not found a tenant for the clinic and 
did not know what kind of medical procedures would be 
performed there or what types of medical wastes might 
be produced. Templeton did acknowledge, however, that 
some wastes produced at the clinic could be hazardous.

8. The only development currently on the Lot is a 2,250 
square-foot church. The church has few lights, and it gen-
erally has traffic only on weekends.

9. The area surrounding the Lot is predominantly zoned 
R-1 Single Family Residential. The surrounding area has 
been almost uniformly zoned R-1 Single Family Residential 
since the Town first adopted zoning for the area in 1979. 

10. The area surrounding the Lot is a residential neighbor-
hood, one of [the] oldest in Boone. It is more consistently 
residential, with fewer non-residential developments, than 
other residential neighborhoods in Town. The Lot’s sur-
rounding area also has more preserved trees and vegeta-
tion than other areas in Boone.

11. Next door to the Lot is a VFW hall. Although the VFW 
hall is non-residential, it is grandfathered because it was 
built before Boone adopted zoning in 1979.

12. Except for the VFW hall, properties in the Lot’s sur-
rounding area are almost all single-family homes.
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13. During the hearing, Templeton offered the results of 
a survey that it had conducted of development along a 
stretch of State Farm Road. Some properties in this survey 
were non-residential.

14. However, Templeton’s survey was not limited to 
the area where the clinic would be located. Instead, 
Templeton’s survey extended almost a mile away from the 
Lot, into other areas of Town. The survey also focused on 
properties fronting State Farm Road, which caused it to 
exclude many properties that, although not fronting on 
the road, were still part of the area where the clinic would  
be located.

15. Templeton’s survey did not accurately reflect the char-
acter of the area in which the clinic would be located.

16.  The Lot’s surrounding area is separated from less resi-
dential parts of Boone, including those less residential 
parts covered in Templeton’s survey, by distance, topog-
raphy, and the curves in State Farm Road. As a result, the 
Lot’s surrounding area is a distinct and separate residen-
tial neighborhood.

17. Templeton’s appraiser, in describing the Lot’s sur-
rounding area, also concluded that the only developments 
in the surrounding area were the VFW hall and single- 
family homes.

18. The Lot’s surrounding area has no medical buildings, 
offices, or commercial developments.

19. The clinic would introduce a busy commercial opera-
tion into an area that is overwhelmingly residential in 
character.

20. At 10,010 square feet, the clinic would be much larger 
than the single family homes that predominate in the sur-
rounding area.

21. The clinic would produce far more traffic than other 
properties in the Lot’s surrounding area and would pro-
duce a level of traffic out-of-character for that area.

22. No properties in the Lot’s surrounding area produce 
as much light as the clinic would produce. The clinic’s 
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lighting would not be in keeping with the type and level of 
lighting currently found in the surrounding area. 

23. Templeton’s proposed clinic would not be in harmony 
with the area in which it would be located.

On 6 November 2012, Templeton appealed the denial of its appli-
cation to the Watauga County Superior Court. On 7 November 2012, 
the superior court issued an ex parte writ of certiorari. On 7 August 
2013, the superior court entered an order reversing the Board’s denial 
of Templeton’s application. In its third conclusion of law, the superior 
court found 

3. The Board’s determination that Petitioner’s proposed 
use is not in harmony with the area rests on an overly-
restrictive application of the term “area,” which amounts 
to a misinterpretation of the applicable standard. In this 
case, the relevant “area” within the meaning of the ordi-
nance is not limited to the residences that lie north of the 
subject site and that do not front State Farm Road but 
includes similarly situated properties along State Farm 
Road that are in reasonable proximity to the subject site. 
The undisputed evidence in the record is that most of those 
properties are used for office, institutional, and commer-
cial — not residential — purposes. Therefore, the Board’s 
conclusion that the proposed use is not in harmony with 
the area in which it is to be located is not supported by  
the evidence.

Also, the Board’s findings on lack of harmony generally 
and impermissibly cite impacts that are inherent in the 
nature of the proposed use. As matter of law, a board of 
adjustment cannot deny an application for lack of harmony 
on the basis that a use deemed conditionally permissible by 
the local legislative body would produce impacts common 
to all such uses — for to allow such a decision would  
be to empower the board to substitute its judgment for  
that of the elected governing body. All of the Board’s 
findings in this case are of that nature, and as a matter of  
law do not support the Board’s conclusion that the 
proposed use would not be in harmony with the area in 
which it is to be located.

The superior court’s order also found that Finding of Fact 10 was not 
supported by competent evidence. 
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In its fourth conclusion of law, the superior court found the Board’s 
determination that Templeton’s proposed use would not be in confor-
mity with the town’s comprehensive plan was based on “general policy 
statements in the comprehensive plan” and was not a sufficient basis to 
deny Templeton’s application. The superior court also found the Board 
erred in finding that the proposed use would materially endanger public 
safety, as “there was not competent, material and substantial evidence 
to support such a conclusion.” Boone filed notice of appeal on 26 August 
2013 and a second notice of appeal on 5 September 2013 to correct the 
filing number listed on the initial notice of appeal.

II.  Jurisdiction & Standard of Review

Jurisdiction in this Court is proper pursuant to N.C. Gen. Stat.  
§ 7A-27(b)(1) (2013) (stating a right of appeal lies with this Court from 
the final judgment of a superior court “entered upon review of a decision 
of an administrative agency”). 

[1] Boone first argues that the superior court erred by improperly act-
ing as a fact-finder in its determination of the “area” considered by the 
Board’s harmony analysis. “[T]his Court examines the trial court’s order 
for error[s] of law by determining whether the superior court: (1) exer-
cised the proper scope of review, and (2) correctly applied this scope 
of review.” Turik v. Town of Surf City, 182 N.C. App. 427, 429, 642 
S.E.2d 251, 253 (2007) (second alteration in original) (internal quotation 
marks omitted) (quoting Tucker v. Mecklenburg Cnty. Zoning Bd. of 
Adjustment, 148 N.C. App. 52, 55, 557 S.E.2d 631, 634 (2001)). 

Here, the superior court erred when it concluded as a matter of law 
that the Board considered the wrong “area” when assessing the clinic’s 
harmony with the adjacent community. This issue is more properly con-
strued as a mixed question of fact and law. See Farm Bureau v. Cully’s 
Motorcross Park, 366 N.C. 505, 512, 742 S.E.2d 781, 786 (2013) (finding 
a trial court mislabeled a mixed question of fact and law as a finding of 
fact); Morris Commc’ns Corp. v. City of Bessemer City Zoning Bd. of 
Adjustment, 202 N.C. App. 631, 636, 689 S.E.2d 880, 883 (2010), rev’d on 
other grounds, 365 N.C. 152, 712 S.E.2d 868 (2011). 

In Morris, this Court held (i) that interpretation of a term in a zoning 
ordinance was a question of law and (ii) that determining whether the 
specific actions of a petitioner fit within that interpretation was a ques-
tion of fact reviewable under the whole record test. Morris, 202 N.C. 
App. at 636, 689 S.E.2d at 883. This Court relied on Whiteco Outdoor 
Adver. v. Johnston Cnty. Bd. of Adjust., 132 N.C. App. 465, 513 S.E.2d 70 
(1999), which prescribed de novo review of a petitioner’s alleged error 
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of law, but also provided deference to a board of adjustment’s interpre-
tation of its own ordinance under that de novo review. Id. at 470, 513 
S.E.2d at 74. The Supreme Court rejected this Court’s application of 
a deferential de novo standard, stating that “[u]nder de novo review a 
reviewing court considers the case anew and may freely substitute its 
own interpretation of an ordinance for a board of adjustment’s conclu-
sions of law.” Morris, 365 N.C. at 156, 712 S.E.2d at 871. The Supreme 
Court did not reverse this Court’s finding that interpreting “work” was 
properly considered a mixed question of law and fact. Id.

Thus, we review the superior court’s determination that the Board 
erred in its definition of “area” in two parts: (i) whether the Board’s inter-
pretation of the ordinance’s use of “area” prescribed was an error of law 
under de novo review and (ii) whether the specific findings of fact used 
to define the area were supported under the whole record test.

Under de novo review, we examine the case with new eyes. “[D]e 
novo means fresh or anew; for a second time, and an appeal de novo 
is an appeal in which the appellate court uses the trial court’s record 
but reviews the evidence and law without deference to the trial court’s 
rulings.” Parker v. Glosson, 182 N.C. App. 229, 231, 641 S.E.2d 735, 737 
(2007) (quotation marks and citations omitted).

“When utilizing the whole record test, . . . the reviewing court must 
examine all competent evidence (the whole record) in order to deter-
mine whether the agency decision is supported by substantial evidence.” 
Mann Media, Inc. v. Randolph Cnty. Planning Bd., 356 N.C. 1, 14, 565 
S.E.2d 9, 17 (2002) (quotation marks and citation omitted). “The ‘whole 
record’ test does not allow the reviewing court to replace the Board’s 
judgment as between two reasonably conflicting views, even though the 
court could justifiably have reached a different result had the matter 
been before it de novo.” Thompson v. Wake Cnty. Bd. of Educ., 292 N.C. 
406, 410, 233 S.E.2d 538, 541 (1977).

III.  Analysis

A.  Defining Area in the Ordinance

[2] As discussed supra in Section II, the definition of “area” in the ordi-
nance is a mixed question of law and fact subject to de novo review. 
“[O]ne of the functions of a Board of Adjustment is to interpret local 
zoning ordinances.” CG & T Corp. v. Bd. of Adjustment of Wilmington, 
105 N.C. App. 32, 39, 411 S.E.2d 655, 659 (1992). “[R]eviewing courts 
may make independent assessments of the underlying merits of board 
of adjustment ordinance interpretations. This proposition emphasizes 
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the obvious corollary that courts consider, but are not bound by, the 
interpretations of administrative agencies and boards.” Morris, 365 N.C. 
at 156, 712 S.E.2d at 871 (quotation marks and citation omitted). 

In Morris, the Supreme Court compared a board of adjustment’s 
interpretation of the term “work” to the actual ordinance:

[W]e find the BOA’s interpretation of the term “work” 
unpersuasive. The ordinance provides that:

“If the work described in any compliance or sign permit 
has not begun within six months from the date of issuance 
thereof, the permit shall expire. Upon beginning a project, 
work must be diligently continued until completion with 
some progress being apparent every three months. If such 
continuance or work is not shown, the permit will expire.”

City of Bessemer City, N.C., Ordinance § 155.207.

Bessemer City’s zoning administrator testified at the BOA 
hearing that he interpreted the term “work” to mean “actu-
ally something moving on the ground . . . . [c]onstruction.” 
In his view, Fairway failed to commence “work” within the 
time period prescribed in the sign permit because he did 
not observe construction-like activities occurring on the 
property. He therefore concluded the sign was relocated 
without a valid sign permit.

In contrast, Fairway argues the term “work” encompasses 
the broader range of activities necessary to complete the 
sign relocation. Fairway contends its negotiations with 
DOT and Dixon, as well as its acquisition of a county 
building permit, constitute “work” under the ordinance. 
We agree with Fairway that the term “work” has a broader 
meaning than mere visible evidence of construction.

Id. at 156–57, 712 S.E.2d at 871. 

We consider the phrase “area” here and the Board’s interpretation 
of it. The ordinance provides the Board with the ability to deny a spe-
cial use permit if the application “[w]ill not be in harmony with the area 
in which it is located.” A fact-specific inquiry is necessarily required to 
define “area” in this context, as each individual application for a special 
use permit will have different surrounding areas the Board will need to 
consider when determining whether the property would be harmonious 
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with its surroundings. This scenario is much like our Supreme Court’s 
interpretation of the phrase a “reasonable time”:

If, from the admitted facts, the court can draw the conclu-
sion as to whether the time is reasonable or unreasonable 
by applying to them a legal principle or a rule of law, then 
the question is one of law. But if different inferences may 
be drawn, or the circumstances are numerous and compli-
cated and such that a definite legal rule cannot be applied 
to them, then the matter should be submitted to the jury. It 
is only when the facts are undisputed and different infer-
ences cannot be reasonably drawn from them that the 
question ever becomes one of law.

Claus-Shear Co. v. E. Lee Hard Ware House, 140 N.C. 552, 555, 53 S.E. 
433, 435 (1906). Conversely, if the Board made a determination of what 
“area” generally meant within the ordinance and there was no disagree-
ment about the area in question,1 a trial court’s de novo analysis of the 
Board’s conclusion of law, that being an interpretation of “area” within 
the ordinance, would be appropriate. 

Here, the Board used the term “area” as it related to specific findings 
of fact, which was the proper application under UDO § 69(d). Finding 
of fact #13 considered Templeton’s offered survey, which included non-
residential developments further down State Farm Road. Finding of fact 
#14 noted that Templeton’s evidence “extended almost a mile away” 
from the Parcel and that Templeton’s survey excluded several properties 
fronting State Farm Road that the Board considered part of the “area.” 
Finding of fact #16 stated that “distance, topography, and the curves in 
State Farm Road” separated the Parcel from the commercial properties 
cited by Templeton as being part of the “area.” Finding of fact #17 noted 
that Templeton’s appraiser concluded “that the only developments in the 
surrounding area were the VFW hall and single-family homes.” These 
findings, amongst others, are a proper contextual usage of “area” as laid 
forth in the ordinance and are inherently fact specific. 

Beyond reviewing the Board’s actions, this Court reviews whether 
the superior court correctly performed its several tasks in its review-
ing capacity:

1. For example, if the Board made a finding that “area” categorically included all 
adjacent properties within the R-1 zoning area.
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[T]he task of a court reviewing a decision on an applica-
tion for a conditional use permit made by a town board 
sitting as a quasi-judicial body includes:

(1) Reviewing the record for errors in law,

(2) Insuring that procedures specified by law in both stat-
ute and ordinance are followed,

(3) Insuring that appropriate due process rights of a peti-
tioner are protected including the right to offer evidence, 
cross-examine witnesses, and inspect documents,

(4) Insuring that decisions of town boards are supported 
by competent, material and substantial evidence in the 
whole record, and

(5) Insuring that decisions are not arbitrary and 
capricious.

Coastal Ready-Mix Concrete Co., Inc. v. Bd. of Comm’rs of Nags Head, 
299 N.C. 620, 626, 265 S.E.2d 379, 383 (1980). 

“When the petitioner correctly contends that the agency’s decision 
was either unsupported by the evidence or arbitrary and capricious, the 
appropriate standard of review for the initial reviewing court is ‘whole 
record’ review. If, however, petitioner properly alleges that the agency’s 
decision was based on error of law, de novo review is required.” Tucker, 
148 N.C. App. at 55, 557 S.E.2d at 634. As such, the superior court con-
ducts a de novo review under the first three tasks and a “whole record” 
review for the final two tasks.

Here, the superior court improperly acted as a finder of fact on 
review and imposed its own view of what the bounded “area” should be, 
rather than reviewing whether the Board’s findings of fact concerning 
the area were supported by competent evidence and not arbitrary and 
capricious. The superior court held that the fact-specific definition of 
“area” as used by the Board should have included “similarly situated” 
properties that are “in reasonable proximity to the subject site.” “In pro-
ceedings of this nature, the superior court is not the trier of fact. Such is 
the function of the town board.” Coastal Ready-Mix Concrete Co., Inc., 
299 N.C. at 626, 265 S.E.2d at 383. If findings of fact about the “area” 
affected here were supported by evidence, they must stand even if con-
flicting evidence may have allowed the superior court to reach a dif-
ferent result under de novo review. Tate Terrace Realty Investors, Inc.  
v. Currituck County, 127 N.C. App. 212, 218, 488 S.E.2d 845, 849 (1997). 
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By improperly acting as a trier of fact, the superior court erred and we 
reverse its order.

B.  Rebuttal of a Presumed Legislative Finding

[3] Templeton also contends that because Boone’s R-1 zoning allowed 
construction of its clinic under a special use permit, Boone’s legisla-
tive determination that clinics are entitled to receive special use per-
mits should have been enforced. Templeton cites a number of cases in 
support of this proposition. See Woodhouse v. Bd. of Comm’rs of Nags 
Head, 299 N.C. 211, 216, 261 S.E.2d 882, 886 (1980) (“Where an appli-
cant for a conditional use permit produces competent, material, and 
substantial evidence tending to establish the existence of the facts and 
conditions which the ordinance requires for the issuance of a special 
use permit, prima facie he is entitled to it.” (citation and quotation marks 
omitted)); Blair Investments, LLC v. Roanoke Rapids City Council, ___ 
N.C. App. ___, ___, 752 S.E.2d 524, 527 (2013); Habitat for Humanity of 
Moore Cnty., Inc. v. Bd. of Comm’rs of Pinebluff, 187 N.C. App. 764, 
768, 653 S.E.2d 886, 888 (2007); MCC Outdoor, LLC v. Franklinton Bd. 
of Comm’rs, 169 N.C. App. 809, 814, 610 S.E.2d 794, 797 (2005); Clark  
v. City of Asheboro, 136 N.C. App. 114, 122, 524 S.E.2d 46, 52 (1999); 
Vulcan Materials Co. v. Guilford Cnty. Bd. of Cnty. Comm’rs, 115 N.C. 
App. 319, 324, 444 S.E.2d 639, 643 (1994) (“The inclusion of a use as a 
conditional use in a particular zoning district establishes a prima facie 
case that the permitted use is in harmony with the general zoning plan.”). 

Of the preceding cases, Templeton argues that Woodhouse uses a 
“legislative finding” rule and that Vulcan is a “less-restrictive” formu-
lation of the Woodhouse test. We do not see conflict between the two 
cases, which both allow the presumption of granting the special use 
permit to be rebutted by the party opposing its issuance. See Blair, ___ 
N.C. App. at ___, 752 S.E.2d at 528–29 (citing Woodhouse and holding 
that after a petitioner “makes a prima facie showing of entitlement to 
a special use permit, the burden of establishing that the approval of a 
conditional use permit would endanger the public health, safety, and 
welfare falls upon those who oppose the issuance of the permit” so long 
as denial is “based upon findings which are supported by competent, 
material, and substantial evidence appearing in the record” (citation 
and quotation marks omitted)). Thus, while showing that entitlement 
to a conditional or special use permit creates a prima facie case that a 
petitioner is entitled to a special use permit, the prima facie case may 
be rebutted by “competent, material, and substantial evidence [showing 
the] use contemplated is not in fact in harmony with the area in which 
it is to be located.” Vulcan, 115 N.C. App. at 324, 444 S.E.2d at 643 (cita-
tions and quotation marks omitted). 
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Accordingly, we must consult the record to determine whether 
“competent, material, and substantial” evidence existed to support the 
Board’s harmony analysis. Id.

C.  Findings of Fact Supporting Board’s Decision to Deny the 
Special Use Permit

[4] As noted supra in Section II, we now review whether the Board’s 
findings of fact were supported by competent evidence under the whole 
record test. At the outset, we note that

[A] city council’s denial of a conditional use permit based 
solely upon the generalized objections and concerns 
of neighboring community members is impermissible. 
Speculative assertions, mere expression of opinion, and 
generalized fears “about the possible effects of granting a 
permit are insufficient to support the findings of a quasi-
judicial body.” In other words, the denial of a conditional 
use permit may not be based on conclusions which are 
speculative, sentimental, personal, vague, or merely an 
excuse to prohibit the requested use. 

Blair, ___ N.C. App. at ___, 752 S.E.2d at 529 (quotation marks and 
citation omitted). Were the Board’s findings concerning the area’s char-
acteristics solely based on the testimony of individuals affected by 
development of the Parcel, denial of the permit on those grounds might 
be impermissible. However, several findings of fact concern the nature 
of the Parcel and the surrounding area which buttress its decision:

• Finding of fact #3 notes that there would be sixty-seven parking 
spaces at the clinic. 

• Finding of fact #4 describes the twenty-three light poles on the 
clinic’s grounds as well as issues with the shielding on the lights 
affecting the surrounding residents. 

• Finding of fact #5 describes Templeton’s proposed left-turn lane 
to allow access from State Farm Road. 

• Finding of fact #6 describes the clinic’s proposed “two large 
dumpster pads,” and that Templeton could not estimate how 
many containers would be placed on the pads. 

• Finding of fact #7 noted the uncertainty of the type of clinic that 
would locate at the facility. 
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• Finding of fact #8 noted the size, limited weekend use, and lack 
of lighting by the current church structure on the Parcel. 

• Finding of fact #9 noted the historical tendency to zone the sur-
rounding area as R-1. 

• Finding of fact #11 noted that the VFW Hall adjacent to the 
Parcel was grandfathered into existence because it was built 
before Boone adopted zoning.

• Finding of fact #12 noted that the surrounding area was primar-
ily comprised of single family homes.

• Findings of fact #13, #14, and #15 found that Templeton’s survey 
was not limited to an area that accurately reflected the charac-
ter of the area near the Parcel, extended close to a mile away 
from the Parcel, and excluded several properties not fronting 
State Farm Road.

• Finding of fact #16 finds that the Parcel is separated from the 
other non-residential parcels cited by Templeton by topogra-
phy, distance, and road features. 

• Finding of fact #17 notes that Templeton’s appraiser described 
the Parcel’s surrounding area as the VFW hall and single family 
homes. 

• Findings of fact #18 and #19 note the lack of medical buildings, 
offices, or other commercial developments in the surrounding 
area and found that introducing the medical clinic would intro-
duce a “busy commercial operation” into an “overwhelmingly 
residential” area.

• Findings of fact #20, #21, and #22 note that the clinic would be 
“much larger” than the surrounding structures, would produce 
additional traffic, and would create more artificial light than 
other surrounding structures in the area. 

These findings were based on testimony, photographs of the area, draw-
ings, topographic surveys, and other data compiled by the Board prior 
to its 4 May 2007 denial of Templeton’s application. The foregoing was 
ample evidence to support a finding that the proposed clinic was not 
harmonious with its surrounding area. Further, the superior court cited 
only finding of fact #10 as not being supported by evidence in its order. 
We disagree and hold that the six residents’ testimony of the area regard-
ing its contents constituted competent evidence supporting finding of 
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fact #10.2 Accordingly, there was competent evidence supporting the 
Board’s finding that the medical clinic would not be in harmony with 
its surrounding area pursuant to UDO § 69(c)(3) and the superior court 
erred in overturning the Board’s decision to deny the special use permit. 

Because we hold that the Board’s denial of Templeton’s special use 
permit was supported by competent evidence and proper under its har-
mony analysis, we do not address Boone’s remaining arguments con-
cerning conformance with the comprehensive plan or to provide for the 
public’s safety.

IV.  Conclusion

For the reasons stated above, the decision of the superior court is

REVERSED.

Judges STROUD and DILLON concur.

2. The testimony included statements from Ben Shoemake who said the Parcel was 
surrounded by homes and that the commercial development cited by Templeton was fur-
ther away from the neighborhood that he described as “much smaller.” Les Monkemeyer 
testified that the neighborhood has trees over a century old in the surrounding area. Marc 
Kadyk, a thirty-year resident of the neighborhood, testified that the area is heavily wooded. 
Thirty-four year neighborhood resident and Town Mayor Loretta Clawson testified that the 
area was overwhelmingly used as homes. Thomas and Joan McLaughlin also testified that  
the neighborhood was residential in nature, that the area was heavily wooded, and that 
the commercial portion of State Farm Road to the southeast cited by Templeton was 
 dissimilar because it did not have the same amount of vegetation.
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THOMAS JEFFERSON CLASSICAL ACADEMY CHARTER SCHOOL, PIEDMONT 
COMMUNITY CHARTER SCHOOL AND LINCOLN CHARTER SCHOOL, Plaintiffs

v.
CLEVELAND COUNTY BOARD OF EDUCATION, D/B/A CLEVELAND COUNTY 

SCHOOLS, Defendant

No. COA13-893

Filed 3 June 2014

1. Schools and Education—charter school funding—funding—
restricted funds

An order involving the sharing of money between the Cleveland 
County Schools (CSS) and charter schools was remanded for appro-
priate findings of fact and a determination of whether the funds at 
issues were “restricted” under the 2010 clarifying amendment to 
N.C.G.S. § 115C-426 (such amendments apply to all cases pending 
before the courts when the amendment is adopted, regardless of 
when the underlying claim arose). Money from the local current 
expense fund is shared with the charter schools, but not money 
from restricted funds. 

2. Attorney Fees—action against school board—not an agency
The trial court erred in an action against a school board by 

awarding plaintiff attorney fees under N.C.G.S. § 6-19.1, which 
allows attorney fees to a party prevailing over a state agency 
in a civil action. Defendant was not an agency for purposes of  
that statute.

Appeal by defendant from Judgment entered on or about 13 February  
2013 and Order and Judgment entered 2 April 2013 by Judge Jesse B. 
Caldwell III, in Superior Court, Cleveland County. Heard in the Court of 
Appeals 23 January 2014.

Robinson Bradshaw & Hinson, P.A., by Richard A. Vinroot and 
Matthew F. Tilley, for plaintiffs-appellees.

Tharrington Smith, L.L.P., by Deborah R. Stagner, for 
defendant-appellant.

Allison B. Schafer and Christine T. Scheef for N.C. School Boards 
Association, for amicus curiae.
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STROUD, Judge.

The Cleveland County Board of Education, d/b/a Cleveland County 
Schools (“CCS” or “defendant”), appeals from the judgment entered by 
the trial court on or about 13 February 2013, wherein it concluded that 
certain funds that CCS had placed in Fund 8 should have been placed 
into the local current expense fund and distributed on a pro rata basis 
to the plaintiff charter schools. CCS also appeals from an order award-
ing plaintiffs attorneys’ fees. We remand to allow the trial court to apply 
the correct legal standard. We reverse the trial court’s order awarding 
attorneys’ fees. 

I.  Background

On 9 January 2012, Thomas Jefferson Classical Academy Charter 
School, Piedmont Community Charter School, and Lincoln Charter 
School (“plaintiffs”) filed a complaint in superior court, Cleveland 
County, alleging that CCS had failed to pay them the proper per-pupil 
amount required by statute. Plaintiffs specifically contended that CCS 
wrongfully moved approximately $4.9 million from the local current 
expense fund, which must be shared with the charter schools, to a “spe-
cial revenue fund,” which is not shared. Plaintiffs alleged that they were 
owed approximately $102,480. Plaintiffs sought a declaratory judgment 
that CCS must allocate the funds as plaintiffs contended the statute 
required, recovery in the amount of $102,480, and attorneys’ fees under 
N.C. Gen. Stat. § 6-19.1. CCS answered, denying that their transfer of the 
funds to the special revenue fund violated any of the applicable statutes 
and that plaintiffs were owed anything. 

The case was tried by the superior court sitting without a jury. The 
parties each presented evidence to support their claims. Plaintiffs pri-
marily relied on the testimony of David Lee, financial director for CCS. 
Mr. Lee prepared an audit report of CCS’ finances, which used various 
state budget codes for different revenue sources. Many of the funding 
sources that CCS had placed in the special revenue fund were classi-
fied by Mr. Lee as “unrestricted.” Defendant presented a number of wit-
nesses who administered various programs within the CCS system who 
testified about their funding sources and the use of those funds. After 
two days of testimony, the trial court took the matter under advisement.

The trial court entered its judgment on 21 February 2013, wherein 
it found that defendant had misappropriated approximately $2,781,281 
that should have been placed in the current expense fund rather than the 
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special revenue fund. It found that Mr. Lee had admitted that $2,109,377 
of the funds, called “Column A,” were “unrestricted.” It further found, 
based on Mr. Lee’s testimony and that of the other CCS administrators, 
that $671,904 of the funds, listed under “Column B” and “Column C” 
were “(a) part of ‘moneys made available to CCS for its ‘current oper-
ating expenses, (b) used by CCS to operate its general K-12 programs 
and activities, and (c) not restricted to purposes outside CCS’s general 
educational programs.” It concluded that defendant owed plaintiffs 
$57,836 collectively and entered judgment against CCS in that amount. 
Defendant filed written notice of appeal from the 21 February 2013 judg-
ment on 18 March 2013.

Plaintiffs then filed a petition for attorneys’ fees under N.C. Gen. 
Stat. § 6-19.1(a). The trial court, by order and judgment entered 2 April 
2013, granted plaintiffs’ petition and awarded them $47,195.90 in attor-
neys’ fees. Defendant filed written notice of appeal from the 2 April 2013 
judgment and order on 30 April 2013.

II.  “Restricted” Funds

[1] Defendant argues that the trial court erred in finding that various 
revenue sources were not “restricted” and concluding that these funds 
were therefore subject to a per-pupil distribution to the plaintiff char-
ter schools. Recently the Legislature has amended the statute the Judge 
applied below clarifying the definition of “restricted” funds, so we 
remand for the trial court to apply this definition to the facts here.

A. Standard of Review

When the trial court sits without a jury, the standard of 
review on appeal is whether there was competent evi-
dence to support the trial court’s findings of fact and 
whether its conclusions of law were proper in light of such 
facts. . . . Evidence must support the findings, the findings 
must support the conclusions of law, and the conclusions 
of law must support the ensuing judgment.

Jackson v. Culbreth, 199 N.C. App. 531, 537, 681 S.E.2d 813, 817 (2009) 
(citations, quotation marks, and brackets omitted).

B. Charter School Funding and the Uniform Budget Statute

The allocation of funds between local school administrative units 
and charter schools is governed by N.C. Gen. Stat. § 115C-238.29H 
(2009). That statute requires the local school administrative unit to 
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“transfer to the charter school an amount equal to the per pupil local 
current expense appropriation to the local school administrative unit for 
the fiscal year.” N.C. Gen. Stat. § 115C-238.29H(b).  This Court has inter-
preted the phrase “local current expense appropriation” to be “synony-
mous with the phrase ‘local current expense fund’ in the School Budget 
and Fiscal Control Act, N.C.G.S. § 115C–426(e).” Francine Delany New 
School for Children, Inc. v. Asheville City Bd. of Educ., 150 N.C. App. 
338, 347, 563 S.E.2d 92, 98 (2002), disc. rev. denied, 356 N.C. 670, 577 
S.E.2d 117 (2003). We have further held that charter schools “are enti-
tled to an amount equal to the per pupil amount of all money contained 
in the local current expense fund.” Sugar Creek Charter School, Inc.  
v. Charlotte-Mecklenburg Bd. of Educ., 188 N.C. App. 454, 460, 655 S.E.2d 
850, 854 (Sugar Creek I), disc. rev. denied, ___ N.C. ___, 667 S.E.2d 460 
(2008). It is immaterial that the school board has earmarked particular 
funds for a specific purpose if the funds have been deposited in the local 
current expense fund. Sugar Creek Charter School, Inc. v. Charlotte-
Mecklenburg Bd. of Educ., 195 N.C. App. 348, 360-61, 673 S.E.2d 667, 
676 (Sugar Creek II) (holding, inter alia, that the trial court did not err 
in concluding that funds designated for students affected by Hurricane 
Katrina were subject to per-pupil distribution to charter schools because 
they were placed in the current local expense fund, as opposed to a 
separate fund), disc. rev. denied, 363 N.C. 663, 687 S.E.2d 296 (2009). 

The local current expense fund is defined by N.C. Gen. Stat.  
§ 115C-426(e) (2009):

The local current expense fund shall include appropria-
tions sufficient, when added to appropriations from the 
State Public School Fund, for the current operating 
expense of the public school system in conformity with 
the educational goals and policies of the State and the local 
board of education, within the financial resources and 
consistent with the fiscal policies of the board of county 
commissioners. These appropriations shall be funded by 
revenues accruing to the local school administrative unit 
by virtue of Article IX, Sec. 7 of the Constitution, moneys 
made available to the local school administrative unit by 
the board of county commissioners, supplemental taxes 
levied by or on behalf of the local school administrative 
unit pursuant to a local act or G.S. 115C-501 to 115C-
511, State money disbursed directly to the local school 
administrative unit, and other moneys made available or 
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accruing to the local school administrative unit for the 
current operating expenses of the public school system.

N.C. Gen. Stat. § 115C-426(c) also permits the creation of “other 
funds . . . to account for trust funds, federal grants restricted as to 
use, and special programs.” Thus, we have held that “the provisions of 
Chapter 115C . . . do not require that all monies provided to the local 
administrative unit be placed into the ‘local current expense fund’ (Fund 
Two).” Thomas Jefferson Classical Academy v. Rutherford County Bd. 
of Educ., 215 N.C. App. 530, 543, 715 S.E.2d 625, 633 (2011) (Thomas 
Jefferson I), disc. rev. denied and app. dismissed, ___ N.C. ___, 724 
S.E.2d 531 (2012). “Restricted funds” kept in a fund separate from the 
local current expense fund are exempt from per-pupil distribution to the 
charter schools. Id. at ___, 715 S.E.2d at 630 (“[I]f funds are placed in  
the ‘local current expense fund’ and not held in a ‘special fund,’ they 
must be considered as being part of the ‘local current expense fund’ 
used to determine the pro rata share due to the charter schools.”). The 
local school board has the authority to place such restricted funds in a 
separate fund. Id. at ___, 715 S.E.2d at 634 (“Sugar Creek I and II clearly 
indicate that it is incumbent upon the local administrative unit to place 
restricted funds into a separate fund.”); Sugar Creek I, 188 N.C. App. at 
460-61, 655 S.E.2d at 855. However, we have never defined what “restricted 
funds” are or who has the authority to make that determination. 

Thus, there are two fundamental questions we must address here: 
(1) does the local school board have discretionary authority to allocate 
funds into the local current expense fund or a separate fund as it sees 
fit?; and if not, (2) did defendant here properly classify the funds at issue 
as restricted? 

N.C. Gen. Stat. § 115C-426(e) states that the local current expense 
fund 

shall be funded by revenues accruing to the local school 
administrative unit by virtue of Article IX, Sec. 7 of the 
Constitution, moneys made available to the local school 
administrative unit by the board of county commission-
ers, supplemental taxes levied by or on behalf of the local 
school administrative unit pursuant to a local act or G.S. 
115C-501 to 115C-511, State money disbursed directly to 
the local school administrative unit, and other moneys 
made available or accruing to the local school administra-
tive unit for the current operating expenses of the public 
school system.
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“It is well established that the word ‘shall’ is generally imperative or 
mandatory.” Chandler ex rel. Harris v. Atlantic Scrap & Processing, 
___ N.C. App. ___, ___, 720 S.E.2d 745, 750 (2011) (citation and quota-
tion marks omitted), aff’d and remanded, ___ N.C. ___, 749 S.E.2d 278 
(2013). Consistent with this Court’s decisions in Sugar Creek I, Sugar 
Creek II, and Thomas Jefferson I, as well as the plain language of N.C. 
Gen. Stat. § 115C-426(e), we conclude that the local school administra-
tive unit may deposit any “restricted” funds into a fund separate from 
the current expense fund. See Thomas Jefferson I, 215 N.C. App. at 544, 
715 S.E.2d at 634; Sugar Creek I, 188 N.C. App. at 460, 655 S.E.2d at 855. 
By contrast, any funds covered by N.C. Gen. Stat. § 115C-426(e) must be 
deposited into the local current expense fund. We further conclude that 
the determination of which funds may be placed in a separate fund is 
not solely in the discretion of the local school board, given the manda-
tory language found in the budget statute. See Chandler, ___ N.C. App. 
at ___, 720 S.E.2d at 750 (holding that the Industrial Commission has no 
discretion in determining an interest award when the relevant statute 
employed the word “shall”).

C. Defining “restricted” funds 

“Restricted” is not a term found in any of the relevant statutes. 
Rather, it is a gloss this Court has put on the statutory definitions found 
in N.C. Gen. Stat. § 115C-426(c). It was the Court’s shorthand for those 
monies that can be placed in a separate fund, i.e. those from “trust funds, 
federal grants restricted as to use, and special programs” which must be 
accounted for separately. N.C. Gen. Stat. § 115C-426(c). 

The guidance from the Department of Public Instruction that we 
reviewed in Thomas Jefferson I indicated that Fund 8 was a new, sepa-
rate fund “to separately maintain funds that are restricted in purpose 
and not intended for the general K–12 population in the LEA.” Thomas 
Jefferson I, 215 N.C. App. at 537, 715 S.E.2d at 630. Such funds included:

(a) State funds that are provided for a targeted non–K–12 
constituency such as More–at–Four funds;

(b) Funds targeted for a specific, limited purpose, such as 
a trust fund for a specific school within the LEA;

(c) Federal or other funds not intended for the general 
K–12 instructional population, or a sub-group within that 
population, such as funds for a pilot program;
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(d) Indirect cost, such as those associated with a federal 
grant that represent reimbursement for cost previously 
incurred by the LEA.

Id. 

After the extensive litigation over the definition of “restricted” and 
“unrestricted” funds, the Legislature passed an amendment to N.C. Gen. 
Stat. § 115C-426 in 2010 and again in 2013. N.C. Sess. Laws 2010-31,  
§ 7.17(a); N.C. Sess. Laws 2013-355, § 2(a). The statute now clarifies that:

other funds may be used to account for reimbursements, 
including indirect costs, fees for actual costs, tuition, sales 
tax revenues distributed using the ad valorem method 
pursuant to G.S. 105-472(b)(2), sales tax refunds, gifts and 
grants restricted as to use, trust funds, federal appropria-
tions made directly to local school administrative units, 
and funds received for prekindergarten programs. In addi-
tion, the appropriation or use of fund balance or interest 
income by a local school administrative unit shall not 
be construed as a local current expense appropriation 
included as a part of the local current expense fund. 

N.C. Gen. Stat. § 115C-426 (c) (2013). 

In construing a statute with reference to an amendment 
it is presumed that the legislature intended either (a) to 
change the substance of the original act, or (b) to clarify 
the meaning of it. A clarifying amendment, unlike an alter-
ing amendment, is one that does not change the substance 
of the law but instead gives further insight into the way in 
which the legislature intended the law to apply from its 
original enactment.

Ray v. North Carolina Dept. of Transp., 366 N.C. 1, 8-9, 727 S.E.2d 675, 
681 (2012) (citation and quotation marks omitted). 

The 2010 amendment to § 115C-426 is fully consistent with the 
2009 definition of “restricted” funds used by the Department of Public 
Instruction that we approved of in Thomas Jefferson I and with this 
Court’s gloss on that statute. See Thomas Jefferson I, 215 N.C. App. at 
537, 715 S.E.2d at 630. In addition to being consistent with the prior 
case law, the amendment simply provided a more complete description 
of the funds which may be excluded from the local current expense 
fund. “To determine whether the amendment clarifies the prior law 
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or alters it requires a careful comparison of the original and amended 
statutes. If the statute initially fails expressly to address a particular 
point but addresses it after the amendment, the amendment is more 
likely to be clarifying than altering.” Ray, 366 N.C. at 10, 727 S.E.2d at 
682. Therefore, we conclude that the 2010 amendments were clarifying 
amendments rather than substantive changes. See id. at 11, 727 S.E.2d 
at 683 (concluding that an amendment was a clarifying one “[b]ecause 
the legislature left essentially all our pre-amendment cases intact”).  
“[S]uch amendments apply to all cases pending before the courts when 
the amendment is adopted, regardless of whether the underlying claim 
arose before or after the effective date of the amendment.” Id. at 9, 727 
S.E.2d at 681.

It is not clear what definition of “restricted” the trial court applied, 
but it is clear that the definition used was not that laid out by the 2010 
amendments. In some instances it followed the budget code assigned 
by Mr. Lee, but not in others. It considered some reimbursements 
“restricted,” but others “unrestricted.” Even some pre-K programs were 
considered “unrestricted.” 

The clarifying amendments provide the proper standard with which 
to determine whether funds are “restricted.” “Restricted” funds, i.e., 
monies that may be properly placed in a fund separate from the local 
current expense fund, are those that fall into one of the categories men-
tioned in N.C. Gen. Stat. § 115C-426(c) as amended. It is clear that the 
trial court did not apply this standard. We therefore remand to allow 
the trial court to make appropriate findings of fact and to determine 
whether the funds at issues are “restricted” under the correct standard 
of law. See Powe v. Centerpoint Human Services, 215 N.C. App. 395, 
396, 715 S.E.2d 296, 298 (2011) (remanding for the fact finder to apply 
the correct legal standard). 

On remand, the trial court should make findings about whether 
the funds at issue here are “reimbursements, including indirect costs, 
fees for actual costs, tuition, sales tax revenues distributed using the 
ad valorem method pursuant to G.S. 105-472(b)(2), sales tax refunds, 
gifts and grants restricted as to use, trust funds, federal appropriations 
made directly to local school administrative units, [or] funds received 
for prekindergarten programs.” N.C. Gen. Stat. § 115C-426(c) (2013). If 
the funds fall into any of these categories, they may be properly consid-
ered “restricted,” placed into a separate fund, and not shared on a pro 
rata basis with the charter schools. See Thomas Jefferson I, 215 N.C. 
App. at 544, 715 S.E.2d at 633.
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III.  Attorneys’ Fees

[2] Defendant next argues that the trial court erred in awarding plain-
tiff attorneys’ fees under N.C. Gen. Stat. § 6-19.1 because a local school 
board is not a state agency. We agree.

N.C. Gen. Stat. § 6-19.1 (2011) allows the trial court to award attor-
ney’s fees to a party prevailing over a state agency in a civil action. This 
Court has held that the definition of “agency” for the purposes of § 6-19.1 
is the same as the definition of an “agency” under the Administrative 
Procedures Act (APA). Izydore v. City of Durham (Durham Bd. 
of Adjustment), ___ N.C. App. ___, ___, 746 S.E.2d 324, 326, disc. 
rev. denied, ___ N.C. ___, 749 S.E.2d 851 (2013). The APA defines an  
“agency” as 

an agency or an officer in the executive branch of the gov-
ernment of this State and includes the Council of State, the 
Governor’s Office, a board, a commission, a department, 
a division, a council, and any other unit of government in 
the executive branch. A local unit of government is not 
an agency.

N.C. Gen. Stat. § 150B-2(1a) (2011) (emphasis added). Accordingly, we 
have held that local governmental units, like municipalities and coun-
ties, are not subject to the attorney’s fees provisions of N.C. Gen. Stat. 
§ 6-19.1. Izydore, ___ N.C. App. at ___, 746 S.E.2d at 326 (holding that 
“local governmental units—such as respondents—are not ‘agencies’ for 
purposes of § 6–19.1.”). Local school boards and local school adminis-
trative units are local governmental units, and, as such, are not “agen-
cies” for the purpose of the APA. See N.C. Gen. Stat. § 115C-5(5)-(6) 
(defining “local school board” as “a city board of education, county 
board of education, or a city-county board of education” and a “local 
school administrative unit” as “a subdivision of the public school system 
which is governed by a local board of education. It may be a city school 
administrative unit, a county school administrative unit, or a city-county 
school administrative unit.”); Coomer v. Lee County Bd. of Educ., ___ 
N.C. App. ___, ___, 723 S.E.2d 802, 803 (observing that “local boards of 
education are generally excluded from the requirements of the APA.”), 
disc. rev dismissed, 366 N.C. 238, 731 S.E.2d 427, disc. rev. denied, 366 
N.C. 238, 731 S.E.2d 428 (2012).

Plaintiffs contend that the local school boards are subject to § 6-19.1 
because we have held that they “are deemed agents of the State for 
purposes of providing public education.” Kiddie Korner Day Schools, 
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Inc. v. Charlotte-Mecklenburg Bd. of Educ., 55 N.C. App. 134, 140, 285 
S.E.2d 110, 114 (1981), app. dismissed and disc. rev. denied, 305 N.C. 
300, 291 S.E.2d 150 (1982). Yet, our Supreme Court has noted that “[a]n 
agent of the State and a state agency are fundamentally different . . . .”  
Meyer v. Walls, 347 N.C. 97, 107, 489 S.E.2d 880, 885 (1997); see also 
Green v. Kearney, 203 N.C. App. 260, 272, 690 S.E.2d 755, 764 (2010) 
(noting the distinction between a state agent and a state agency). In 
that same opinion, the Supreme Court quoted a prior opinion for the 
proposition that “[i]n no sense may we consider the [Local] Board of 
Education in the same category as the State Board of Education . . . .” 
Meyer, 347 N.C. at 106, 489 S.E.2d at 885 (citation and quotation marks 
omitted). Thus, local school boards are not state agencies for purposes 
of the APA and N.C. Gen. Stat. § 6-19.1 simply because they may be 
considered agents of the State in certain circumstances.

We hold that the trial court erred in awarding plaintiff attorney’s 
fees under N.C. Gen. Stat. § 6-19.1 because defendant is not an agency 
for purposes of that statute. Therefore, we reverse the trial court’s order 
allowing plaintiff’s petition for attorneys’ fees. 

IV.  Conclusion

For the foregoing reasons, we remand for the trial court to enter a 
revised judgment with appropriate findings of fact and conclusions of 
law applying the correct standard as laid out in the 2010 amendments. 
We reverse the trial court’s order awarding plaintiffs attorney’s fees.

REVERSED in part; REMANDED.

Judges HUNTER, JR., Robert N. and Judge DILLON concur.
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ANNE B. GOODMAN, AdministrAtor of the estAte of RICHARD CLYDE BOST, 
deceAsed, PlAintiff

v.
LIVING CENTERS—SOUTHEAST, INC., d/b/A BRIAN CENTER OF SALISBURY 
And/or BRIAN CENTER HEALTH & REHABILITATION/SALISBURY, defendAnts

No. COA13-1336

Filed 17 June 2014

Statutes of Limitation and Repose—accident in nursing facility—
ordinary negligence—statute of limitation rather than repose

The trial court erred in dismissing a negligence action arising 
from a falling IV stand in a long-term nursing facility as being in 
violation of the statue of repose. Defendant’s acts or failure to act 
clearly involved the exercise of manual dexterity as opposed to the 
rendering of any specialized knowledge or skill and sounded in ordi-
nary negligence rather than medical malpractice. Plaintiff’s action 
was thus subject to the three-year statute of limitations set forth in 
N.C.G.S. § 1-52(16).

Appeal by plaintiff from order entered 25 July 2013 by Judge Mark 
E. Klass in Rowan County Superior Court. Heard in the Court of Appeals 
9 April 2014.

DORAN, SHELBY, PETHEL and HUDSON, P.A., by Michael Doran, 
for plaintiff-appellant.

HAGWOOD ADELMAN TIPTON, by Amy E. Oleska, for 
defendant-appellee.

ELMORE, Judge.

Anne B. Goodman (plaintiff), representative of the estate of 
Richard Clyde Bost (the decedent), appeals from an order dismissing 
her 18 January 2013 complaint against the Brian Center of Salisbury 
(“defendant” or “Brian Center”). The trial court’s order was predi-
cated on the grounds that plaintiff’s claims were barred by the statute 
of repose.  We conclude that plaintiff’s claims were not in fact barred 
by the statute of repose. Accordingly, the trial court’s order should be 
reversed, and this case should be remanded for further proceedings 
consistent with this opinion.
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I.  Procedural Background

On or about 22 April 2008, the decedent, at the age of eighty-four, 
became a permanent resident of the Brian Center, a long-term nursing 
and rehabilitation facility in Salisbury. On 13 September 2008, defendant, 
through its agents, allegedly caused an instrumentality for the delivery 
of I.V. fluids to be improperly positioned next to the decedent’s bed. Due 
to its unstable placement, the instrumentality fell on the decedent caus-
ing serious injuries to the decedent’s upper body, including blunt trauma 
to his head, a broken nose, and various cuts and contusions.  The dece-
dent was admitted to Rowan Regional Medical Center and treated for 
his injuries. Once stabilized, he was released to a different nursing home 
facility where he later died on 6 October 2008. The decedent did not 
return to the Brian Center at any point after the incident.

On 5 October 2010, plaintiff, on behalf of the decedent’s estate, 
filed a complaint in Rowan County Superior Court seeking an award 
of damages on the basis of allegations sounding in negligence, wrong-
ful death, and breach of contract. On 18 January 2012, plaintiff volun-
tarily dismissed her action without prejudice pursuant to Rule 41 of the 
North Carolina Rules of Civil Procedure.  One year later, on 18 January 
2013, plaintiff refiled her action against defendant, asserting the same 
three causes of action as set forth in her 5 October 2010 complaint. On  
25 February 2013, defendant moved for dismissal of plaintiff’s action 
and/or summary judgment in its favor on grounds that (1) defendant 
was an improper party to the action as it had not held a license or any 
interest in the requisite facility since 2005, and (2) plaintiff’s claims were 
barred by the statute of repose. On 24 July 2013, the trial court entered 
an order dismissing plaintiff’s action with prejudice after finding that 
plaintiff’s action was barred by the statute of repose. Plaintiff timely 
appealed to this Court on 23 August 2013. 

II.  Analysis

On appeal, plaintiff argues that the trial court erred in dismissing 
her action for failing to timely file under the statute of repose when “the 
gravamen of the [c]omplaint is ordinary negligence.” We agree.  

“This Court must conduct a de novo review of the pleadings to deter-
mine their legal sufficiency and to determine whether the trial court’s 
ruling on the motion to dismiss was correct.” Leary v. N.C. Forest 
Prods., Inc., 157 N.C. App. 396, 400, 580 S.E.2d 1, 4, aff’d per curiam, 
357 N.C. 567, 597 S.E.2d 673 (2003). Further, when there are no disputed 
factual issues, issues regarding the application of a statute of limitations 
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or statute of repose are questions of law reviewable de novo. Udzinski 
v. Lovin, 159. N.C. App. 272, 273, 583, S.E.2d 648, 649 (2003), aff’d, 358 
N.C. 534, 597 S.E.2d 703 (2004). 

According to N.C. Gen. Stat. § 90-21.11(2)(a) (2013), a medical mal-
practice action is defined as a “civil action for damages for personal 
injury or death arising out of the furnishing or failure to furnish pro-
fessional [health care] services.” The North Carolina Court of Appeals 
has defined “professional services” as an act or service “arising out of 
a vocation, calling, occupation, or employment involving specialized 
knowledge, labor, or skill, and the labor [or] skill involved is predom-
inantly mental or intellectual, rather than physical or manual.” Lewis  
v. Setty, 130 N.C. App. 606, 608, 503 S.E.2d 673, 674 (1998) (quotation 
omitted). The distinction between medical malpractice actions and 
ordinary negligence actions is significant for two primary reasons. First, 
medical malpractice actions are subject to the statute of repose, which 
mandates: “[I]n no event shall an action be commenced more than 
four years from the last act of the defendant giving rise to the cause of 
action[.]” N.C. Gen. Stat. § 1-15(c).  Second, plaintiffs filing a medical 
malpractice action are required to comply with the certification require-
ments of Rule 9(j) of the North Carolina Rules of Civil Procedure. See 
N.C. R. Civ. P. § 1A-1, Rule 9(j). Specifically, pursuant to Rule 9(j), any 
complaint alleging medical malpractice by a health care provider pursu-
ant to N.C. Gen. Stat. § 90-21.11(2)(a) (2013) shall be dismissed unless:

(1) The pleading specifically asserts that the medical 
care and all medical records pertaining to the alleged neg-
ligence that are available to the plaintiff after reasonable 
inquiry have been reviewed by a person who is reason-
ably expected to qualify as an expert witness under Rule 
702 of the Rules of Evidence and who is willing to testify 
that the medical care did not comply with the applicable 
standard of care;

(2) The pleading specifically asserts that the medical 
care and all medical records pertaining to the alleged 
negligence that are available to the plaintiff after 
reasonable inquiry have been reviewed by a person that 
the complainant will seek to have qualified as an expert 
witness by motion under Rule 702(e) of the Rules of 
Evidence and who is willing to testify that the medical 
care did not comply with the applicable standard of care, 
and the motion is filed with the complaint; or
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(3) The pleading alleges facts establishing negli-
gence under the existing common-law doctrine of res  
ipsa loquitur.

N.C. Gen. Stat. § 1A-1, Rule 9(j). 

Defendant contends that plaintiff has waived her right to argue 
that her action sounded in ordinary negligence because she failed to 
allege ordinary negligence before the trial court. We disagree. After 
reviewing the hearing transcript, it is clear that defendant assumed 
plaintiff’s action was one for medical malpractice and therefore based 
its argument for dismissal, in part, on an alleged violation of the stat-
ute of repose. However, a review of plaintiff’s complaint reveals that 
her claims sounded in ordinary negligence. Plaintiff neither referenced 
“medical malpractice” in her complaint nor did she obtain expert certifi-
cation pursuant to Rule 9(j). We assume that the trial court found plain-
tiff’s claims sounded in medical malpractice, given its dismissal of the 
action pursuant to the statute of repose. However, the trial court need 
not have reached the merits of defendant’s argument regarding the stat-
ute of repose. Assuming the action was for medical malpractice, the trial 
court was required to dismiss it on the basis that the complaint lacked 
a Rule 9(j) certification. See id. For the forthcoming reasons, this is 
not a case in which the statute of repose is applicable, and, accord-
ingly, we must address plaintiff’s argument that the action sounded in 
ordinary negligence. 

The crux of the issue before us is whether plaintiff’s claims, which 
stem from an incident in which defendant, acting through its agents, 
improperly placed an instrumentality for the delivery of I.V. fluids near 
the decedent such that it fell and injured him, constitute a medical 
malpractice action or an action sounding in ordinary negligence. In 
making such determination, we look to whether the injury resulted from 
the application of “specialized knowledge, labor, or skill,” or from actions 
which were primarily “physical or manual.” Setty at 608, 503 S.E.2d at 
674. Prior case law is instructive. For example, in Setty, the quadriplegic 
plaintiff was injured when he was moved from an examination table to 
a wheelchair. Id. This Court held that the alleged negligent conduct was 
“predominately a physical or manual activity” which did not implicate 
the defendant’s professional services but fell “squarely within the 
parameters of ordinary negligence.” Id. Similarly, in Norris v. Rowan 
Memorial Hospital, this Court concluded that the hospital employees’ 
failure to raise the rails of a bed or instruct the patient to ask for 
assistance in getting out of bed (which resulted in the patient falling 
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and breaking her hip) stemmed from ordinary negligence because 
the “alleged breach of duty did not involve the rendering or failure to 
render professional nursing or medical services requiring special skills.”  
21 N.C. App. 623, 626, 205 S.E.2d 345, 348 (1974). Finally, in Taylor  
v. Vencor, Inc., the administrator of a patient’s estate brought a wrongful 
death action against a nursing home, alleging that the nursing home 
failed “through inadequate staffing and other negligent behavior, to 
provide adequate observation and supervision” of a patient who died 
after lighting her nightgown on fire when attempting to light a cigarette. 
136 N.C. App. 528, 529, 525 S.E.2d 201, 202 (2000). This Court held that 
“the observance and supervision of the plaintiff, when she smoked in 
the designated smoking area, did not constitute an occupation involving 
specialized knowledge or skill.” Id. at 530, 525 S.E.2d at 203. We 
additionally remarked: “Preventing a patient from dropping a match or a 
lighted cigarette upon themselves, while in a designated smoking room, 
does not involve matters of medical science.” Id.

In the instant case, plaintiff alleges that defendant breached its duty 
(1) to exercise due care with respect to providing reasonably safe living 
quarters for its residents, (2) to warn residents of unsafe conditions, and 
(3) to supervise patients when:

a) Defendant placed the aforesaid instrumentality in 
such a position as to be unreasonably unstable so 
as to constitute a hazard to those in close proximity 
hereto, such as plaintiff’s decedent;

b) Defendant failed to properly supervise the plaintiff’s 
decedent’s activities once defendant installed use of 
the instrumentality to provide intravenous fluids to 
plaintiff’s decedent; AND 

c) Defendant failed to warn plaintiff’s decedent of the 
presence of the instrumentality and to warn plaintiff’s 
decedent of the instability of the equipment.

In essence, plaintiff alleges that defendant, through its agents, failed 
to safely position the I.V. apparatus in the decedent’s room and failed to 
warn the decedent accordingly. Based on prevailing case law, we hold 
that defendant’s acts or failure to act clearly involved the exercise of 
manual dexterity as opposed to the rendering of any specialized knowl-
edge or skill. See, e.g., Norris, 21 N.C. App. at 626, 205 S.E.2d at 348. 
Accordingly, we hold that the claims asserted in plaintiff’s complaint 
sound in ordinary negligence rather than medical malpractice. 
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Given that plaintiff’s claims sound in ordinary negligence, her action 
is subject to the three-year statute of limitations set forth in N.C. Gen. 
Stat. § 1-52(16) (2013) (providing that an action for personal injury not 
governed by the statute of repose, N.C. Gen. Stat. § 1-15(c), shall be 
brought within three years of the date upon which bodily harm to the 
claimant “becomes apparent or ought reasonably to have become appar-
ent to the claimant, whichever event first occurs”). Here, the decedent 
was injured on 13 September 2008. Plaintiff filed her initial complaint 
within the three-year period on 5 October 2010. She subsequently volun-
tarily dismissed the action without prejudice pursuant to Rule 41. Under 
Rule 41, a new action based on the same claim may be commenced 
within one year after such dismissal, and “the refiled case will relate 
back to the original filing for purposes of tolling the statute of limita-
tions.” Losing v. Food Lion, L.L.C., 185 N.C. App. 278, 283, 648 S.E.2d 
261, 264-65 (2007). Because plaintiff voluntarily dismissed her complaint 
on 18 January 2012 and timely refiled it on 18 January 2013, her com-
plaint is not time barred. Further, given that plaintiff’s claims sounded 
in ordinary negligence rather than medical malpractice, the four-year 
statute of repose provided for in N.C. Gen. Stat. § 1-15(c) was inappli-
cable. Plaintiff’s claims are not barred by the statute of limitations or the 
statute of repose. Accordingly, the trial court erred in dismissing plain-
tiff’s action with prejudice on grounds that plaintiff violated the statue 
of repose.

Reversed and remanded.

Judges McCULLOUGH and DAVIS concur.
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HIGH ROCK LAKE PARTNERS, LLC, A north cArolinA limited liAbility 
comPAny, And JOHN DOLVEN, Petitioners-APPellAnts

v.
NORTH CAROLINA DEPARTMENT OF TRANSPORTATION, resPondent-APPellee

No. COA13-1010

Filed 17 June 2014

Appeal and Error—preservation of issues—failure to argue—
abuse of discretion—attorney fees 

Although petitioners contended that the trial court erred by 
denying their motion for attorney fees, petitioners failed to argue on 
appeal that the trial court abused its discretion, and thus, any such 
argument was abandoned. Further, because petitioners’ second and 
third arguments relied upon the success of their first, those argu-
ments also failed.

Appeal by Petitioners from order entered 22 May 2013 by Judge 
Richard D. Boner in Superior Court, Mecklenburg County. Heard in the 
Court of Appeals 4 March 2014.

Van Winkle, Buck, Wall, Starnes and David, P.A., by Craig D. 
Justus, for Petitioners-Appellants.

Attorney General Roy Cooper, by Special Deputy Attorney General 
James M. Stanley, Jr., Assistant Attorney General Scott K. 
Beaver, and Assistant Attorney General Jennifer S. Watson, for 
Respondent-Appellee.

McGEE, Judge.

High Rock Lake Partners, LLC (“High Rock”) purchased approxi-
mately 190 acres in Davidson County (“the property”) in August 2005. 
High Rock intended to develop the property into a sixty-lot residen-
tial subdivision. High Rock purchased the property for $5,200,000.00. 
John Dolven, M.D. (“Dolven”) provided $3,600,000.00 of the purchase 
price through a secured loan. High Rock and Dolven are petitioners 
(“Petitioners”) in this matter. In December 2005, the Davidson County 
Board of Commissioners approved the preliminary plat, based on High 
Rock’s “meeting all the County requirements for subdivision approval.”  

The only way to access the property was by way of State Road 
1135 (“SR 1135”), which was maintained by Respondent North Carolina 
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Department of Transportation (“DOT”), as part of the State Highway 
System. As part of High Rock’s initial development phase, it sought to 
extend SR 1135 — which dead-ended on the property — in order to pro-
vide a driveway connection into the planned subdivision. 

In October 2005, High Rock applied to DOT for a permit to construct 
a driveway. The proposed driveway connection point was located on SR 
1135, approximately one-quarter mile from a railroad crossing (“the rail-
road crossing”). Due to the location of a railroad yard near the railroad 
crossing, idling locomotives sometimes blocked the crossing.

In a letter dated 12 December 2005, Chris Corriher, DOT District 
Engineer for Davidson County, denied High Rock’s application. High 
Rock timely appealed this denial to DOT Division Engineer, Pat Ivey 
(“Ivey”). Ivey granted High Rock’s permit application, with the conditions 
that High Rock widen the railroad crossing and secure the necessary 
permissions from the railroad companies to do so. High Rock appealed 
DOT’s conditions to the DOT Driveway Permit Appeals Committee 
(“DOT Appeals Committee”). The DOT Appeals Committee upheld the 
conditions set out by Ivey. High Rock filed a Petition for Judicial Review 
in Superior Court, Mecklenburg County, on 17 September 2007.

Dolven acquired the property through a foreclosure proceeding on 
10 December 2007. High Rock assigned its rights in development approv-
als, including the driveway permit, to Dolven. High Rock sought to join 
Dolven as a party to the case pending in Mecklenburg County Superior 
Court. On 26 August 2008, the trial court ruled, inter alia, that Dolven 
could not be added as a party. The trial court also ruled that DOT’s 
actions regarding the driveway permit were statutorily authorized but 
that the conditions related to High Rock’s obtaining railroad consent 
were unconstitutional.

Dolven appealed and, on 18 May 2010, this Court vacated the trial 
court’s 26 August 2008 ruling and remanded the case for a new hearing on 
the merits, with Dolven joined as a party. High Rock Lake Partners, LLC 
v. N.C. Dep’t of Transp., 204 N.C. App. 55, 693 S.E.2d 361 (2010) (“High 
Rock I”). The trial court, as directed by this Court, joined Dolven by 
order entered 1 November 2010 and, in judgment entered 24 November 
2010, ruled that DOT had not acted (1) in excess of its statutory author-
ity, (2) arbitrarily and capriciously, or (3) in violation of either the United 
States or North Carolina constitutions. Petitioners appealed, and this 
Court affirmed the judgment of the trial court. High Rock Lake Partners, 
LLC v. North Carolina DOT, __ N.C. App. __ , 720 S.E.2d 706 (2011) 
(“High Rock II”). Our Supreme Court granted discretionary review and 
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reversed High Rock II, determining that the conditions placed on the 
driveway permit were not authorized under the plain language of N.C. 
Gen. Stat. § 136–18(29), and holding that DOT had exceeded its statutory 
authority by imposing those conditions. High Rock Lake Partners, LLC 
v. N.C. Dep’t of Transp., 366 N.C. 315, 323, 735 S.E.2d 300, 306 (2012) 
(“High Rock III”). A more extensive factual and procedural history may 
be found in these prior opinions.

Petitioners filed a motion for attorney’s fees pursuant to N.C. Gen. 
Stat. § 6-19.1 on 14 January 2013. The trial court heard Petitioners’ 
motion on 8 April 2013 and, in an order entered 22 May 2013, denied 
Petitioners’ motion. Petitioners appeal. 

Petitioners argue that the trial court erred in denying their motion 
for attorney’s fees based upon the trial court’s conclusion that “DOT’s 
positions in this case from the initial denial of the driveway permit 
through to the Supreme Court’s decision in High Rock [III] were sub-
stantially justified under G.S. § 6-19.1.” Petitioners further argue that, 
because of this alleged error, this Court should instruct the trial court to 
award Petitioners their attorney’s fees. We disagree. 

N.C. Gen. Stat. § 6-19.1 states in relevant part:

(a) In any civil action, . . . unless the prevailing party is the 
State, the court may, in its discretion, allow the prevail-
ing party to recover reasonable attorney’s fees, including 
attorney’s fees applicable to the administrative review por-
tion of the case, in contested cases arising under Article 3 
of Chapter 150B, to be taxed as court costs against the 
appropriate agency if:

(1) The court finds that the agency acted without sub-
stantial justification in pressing its claim against 
the party; and

(2) The court finds that there are no  special circum-
stances that would make the award of attorney’s 
fees unjust. 

N.C. Gen. Stat. § 6-19.1 (2013) (emphasis added). By the clear language of 
the statute, once the trial court makes the appropriate findings required 
in subsections (1) and (2) of N.C.G.S. § 6-19.1(a), its decision on whether 
or not to award attorney’s fees is discretionary.

It is well settled that “[a]ppellate review of matters 
left to the discretion of the trial court is limited to a 
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determination of whether there was a clear abuse of dis-
cretion.” Furthermore, “[a] trial court may be reversed for 
abuse of discretion only upon a showing that its actions 
are manifestly unsupported by reason.” “A ruling com-
mitted to a trial court’s discretion is to be accorded great 
deference and will be upset only upon a showing that it 
was so arbitrary that it could not have been the result of a 
reasoned decision.” 

Smith v. Beaufort County Hosp. Ass’n., 141 N.C. App. 203, 210, 540 
S.E.2d 775, 780 (2000) (citations omitted). In Crowell Constructors, Inc. 
v. State ex rel. Cobey, our Supreme Court has recognized the prerequi-
sites required before a trial court can exercise its discretion to award 
attorney’s fees pursuant to N.C.G.S. § 6-19.1, as follows: 

Thus, in order for the trial court to exercise its discretion 
and award reasonable attorney’s fees to a party contesting 
State action in one of the prescribed ways, the prevailing 
party must not be the State, the trial court must find the 
State agency acted “without substantial justification” in 
pressing its claim and the trial court must find no special 
circumstances exist which make an award of attorney’s 
fees unjust.

Crowell Constructors, Inc. v. State ex rel Cobey, 342 N.C. 838, 843, 467 
S.E.2d 675, 678 (1996) (emphasis added). Stated another way, if the trial 
court determines that: (1) a State agency acted “without substantial jus-
tification,” and (2) no special circumstances exist which make an award 
of attorney’s fees unjust, then the trial court’s discretionary power to 
award attorney’s fees manifests. The trial court is not, however, required 
to award attorney’s fees subsequent to making these determinations, 
and its discretionary decision to award or not to award attorney’s fees 
may only be overturned upon a showing that its decision constituted an 
abuse of its discretion. However, if the trial court determines that the  
State agency did not act “without substantial justification,” or that 
some special circumstances do exist which make an award of attor-
ney’s fees unjust, then the trial court lacks discretion, and cannot award  
attorney’s fees.

The trial court, in its 22 May 2013 order, acknowledged that it only 
had discretion to award attorney’s fees pursuant to N.C.G.S. § 6-19.1 if 
it found that DOT acted without substantial justification and no special 
circumstances existed that made the award of attorney’s fees unjust. 
The trial court found as fact that DOT did not argue the “special circum-
stances” prong of N.C.G.S. § 6-19.1. The trial court then concluded that 
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DOT “was justified [in its handling of this action] to a degree that could 
satisfy a reasonable person[.]” It further concluded, “in its discretion, 
that attorney’s fees should not be awarded in this matter.”    

In this instance, even assuming, arguendo, the trial court erred in 
concluding that DOT acted with substantial justification, the trial court 
also denied the award of attorney’s fees in its discretion. Because the 
discretion to award attorney’s fees could only be present absent a con-
clusion that DOT acted with substantial justification, the trial court’s 
conclusion that, “in its discretion, . . . attorney’s fees should not be 
awarded in this matter[,]” constitutes an alternative basis for the denial 
of Petitioners’ motion. 

The standard of review for the trial court’s decision not to award 
attorney’s fees on this basis is abuse of discretion, and it is Petitioners’ 
duty to prove abuse of discretion in order to prevail on appeal. 
Nationwide Mut. Fire Ins. Co. v. Bourlon, 172 N.C. App. 595, 610, 617 
S.E.2d 40, 50 (2005) (citations omitted) (“To show an abuse of discre-
tion and reverse the trial court’s order . . . appellant[] has the burden to 
show the trial court’s rulings are “ ‘manifestly unsupported by reason,’ ” 
or “ ‘could not be the product of a reasoned decision[.]’ ”). Petitioners 
have not argued that the trial court abused its discretion by refusing to 
award them attorney’s fees. 

It appears Petitioners believe that the trial court was required to 
award them attorney’s fees if DOT acted without substantial justification 
in pressing its claim and no special circumstances existed which made 
an award of attorney’s fees unjust. Petitioners cite Crowell Constructors 
for the proposition that DOT had to prove that its pursuit of this action 
was substantially justified; otherwise, according to Petitioners, the trial 
court was required to order DOT to pay Petitioners’ attorney’s fees. 
In support of their argument, Petitioners cite to a portion of Crowell 
Constructors in which our Supreme Court looked to similar language 
in a federal statute to define the term “substantial justification.” Crowell 
Constructors, 342 N.C. at 843-44, 467 S.E.2d at 679. However, the federal 
statute differs from N.C.G.S. § 6-19.1 in a major respect. The federal stat-
ute states:

“Except as otherwise specifically provided by statute, 
a court shall award to a prevailing party other than the 
United States fees and other expenses . . . incurred by 
that party in any civil action . . . brought by or against the 
United States . . . unless the court finds that the position of 
the United States was substantially justified or that special 
circumstances make an award unjust.”
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Crowell Constructors, 342 N.C. at 843, 467 S.E.2d at 679 (emphasis 
changed), (quoting 28 U.S.C. § 2412(d)(1)(A) (1994)). The federal stat-
ute makes the award of attorney’s fees mandatory absent the proper 
showing of substantial justification or special circumstances, whereas 
N.C.G.S. § 6-19.1 grants the trial court discretion in making an award of 
attorney’s fees. N.C.G.S. § 6-19.1(a) (“[T]he court may, in its discretion, 
allow the prevailing party to recover reasonable attorney’s fees[.]”). 

In Crowell Constructors, unlike in the present case, the trial court 
had already ordered the State agency to pay attorney’s fees to the pre-
vailing party. Crowell Constructors, 342 N.C. at 841, 467 S.E.2d at 678. 
Therefore, if the State agency could show on appeal that it had acted 
with substantial justification in pressing its claim, it would show that 
the trial court had lacked the discretion to impose attorney’s fees and 
had therefore erred. Our Supreme Court held that it could not say that 
the State agency was “without substantial justification.” Id. at 846, 467 
S.E.2d at 681. Therefore, the award of attorney’s fees had been improper. 
Id. Another opinion cited by Petitioners, Daily Express, Inc. v. Beatty, 
202 N.C. App. 441, 688 S.E.2d 791 (2010), is similarly inapposite because 
it also dealt with an appeal where the trial court awarded attorney’s fees, 
not an appeal from the trial court’s refusal to award attorney’s fees. Id. 
at 456, 688 S.E.2d at 802 (“[W]e conclude that [r]espondent’s decision to 
proceed against [p]etitioner was ‘substantially justified’ and that the trial 
court erred by reaching a contrary conclusion in awarding attorney’s 
fees to [p]etitioner pursuant to N.C. Gen. Stat. § 6–19.1”[.]).

In the present matter, even assuming arguendo DOT lacked sub-
stantial justification in pressing its claims, Petitioners would have had 
to argue on appeal and show that the trial court abused its discretion in 
denying Petitioners’ motion for attorney’s fees. Bourlon, 172 N.C. App. 
at 610, 617 S.E.2d at 50; see also Willen v. Hewson, 174 N.C. App. 714, 
722, 622 S.E.2d 187, 193 (2005). Because Petitioners have not argued on 
appeal that the trial court abused its discretion in failing to award them 
attorney’s fees pursuant to N.C.G.S. § 6–19.1, any such argument is aban-
doned. N.C.R. App. P. 28(b)(6) (“Issues not presented in a party’s brief, 
or in support of which no reason or argument is stated, will be taken as 
abandoned.”). Petitioners’ argument is dismissed.

Because Petitioners’ second and third arguments rely upon the suc-
cess of their first, those arguments also fail. The 22 May 2013 order deny-
ing attorney’s fees is affirmed.

Affirmed.

Judges STEELMAN and ERVIN concur.
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IN RE J.D., A minor child

No. COA14-145

Filed 17 June 2014

Termination of Parental Rights—subject matter jurisdiction 
—venue

The trial court lacked subject matter jurisdiction to terminate 
respondent’s parental rights to his child. The trial court erred in 
concluding that the Indiana court relinquished jurisdiction to North 
Carolina’s courts by entering an order in Indiana dismissing the 
paternal grandparents’ motion for visitation rights. Furthermore, 
nothing in the record evidenced a determination by the Indiana 
court that it no longer had exclusive, continuing jurisdiction over 
the minor child’s case or that a North Carolina court would be a 
more convenient forum.

Appeal by respondent from order entered 25 November 2013 by 
Judge Elizabeth T. Trosch in Mecklenburg County District Court. Heard 
in the Court of Appeals 29 May 2014.

Horack, Talley, Pharr & Lowndes, PA, by Elizabeth Johnstone 
James, for petitioner-appellee.

Rebekah W. Davis for respondent-appellant.

DAVIS, Judge.

B.D. (“Respondent”) appeals from an order terminating his paren-
tal rights to his son, J.D. (“Josh”)1, who was born in August 2006 in 
Indianapolis, Indiana. On appeal, Respondent argues that the trial court 
lacked jurisdiction to grant the petition to terminate Respondent’s 
parental rights. After careful review, we vacate the trial court’s order 
and remand for entry of an order dismissing the petition.

Factual Background

K.P. (“Petitioner”) is Josh’s mother. At the time of Josh’s birth, 
Petitioner and Respondent lived together in Indiana. They sepa-
rated approximately two months after Josh was born. On or about  

1. The pseudonym “Josh” is used throughout this opinion to protect the privacy of 
the minor child and for ease of reading. N.C.R. App. P. 3.1(b).
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17 December 2008, Respondent filed an action (“the Indiana Action”) 
in the Circuit Court of Marion County, Indiana (“the Indiana court”) 
seeking custody of Josh. On or about 8 January 2009, the Indiana court 
entered a consent order establishing paternity, custody, child support, 
and visitation. In 2011, Petitioner moved with Josh to North Carolina, 
where she and Josh continue to reside.

On 2 August 2011, the Indiana court entered an order modifying its 
child custody order to permit visitation by Respondent. On 18 November 
2011, the Indiana court suspended Respondent’s visitation privileges. On 
2 December 2011, Josh’s paternal grandparents — who live in Indiana — 
filed a motion to intervene for the purpose of obtaining visitation rights 
regarding Josh. The Indiana court dismissed the grandparents’ motion 
to intervene on 14 December 2011.

On 18 July 2012, Petitioner filed a petition in Mecklenburg County 
District Court seeking to terminate Respondent’s parental rights to Josh. 
On 13 September 2012, in conjunction with his answer to the petition, 
Respondent filed a motion to dismiss on the grounds of lack of subject 
matter jurisdiction, lack of personal jurisdiction, and failure to state a 
claim upon which relief can be granted.

On 7 November 2012, Respondent filed a motion for a protec-
tive order pursuant to Rule 26(c) of the North Carolina Rules of Civil 
Procedure seeking to be excused from answering a set of interrogatories 
propounded by Petitioner until the trial court’s jurisdiction was estab-
lished. On 18 March 2013, Petitioner filed a motion to compel Respondent 
to respond to the interrogatories and also to her request for production 
of documents. On 4 June 2013, a consent order was entered in which the 
parties agreed to continue the pretrial conference until 26 June 2013. 
Respondent also agreed in this order to respond to Petitioner’s inter-
rogatories by 21 June 2013. The order stated that if he failed to respond 
to the interrogatories by this deadline, Petitioner would be “entitled to 
request that discovery sanctions be levied against Respondent” at the 
pretrial conference.

Following the pretrial conference, the trial court issued an order on 
15 July 2013 in which it concluded it had jurisdiction over both the par-
ties and the subject matter. In addition, the court sanctioned Respondent 
for failing to respond to Petitioner’s first set of interrogatories by prohib-
iting him (1) “from putting on evidence regarding any of the issues con-
tained in Petitioner’s First Set of Interrogatories”; and (2) from “us[ing] 
in his defense any information that should have (or could have) been 
responsive to Petitioner’s First Set of Interrogatories . . . .”
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The trial court conducted adjudication and disposition hearings in 
connection with Petitioner’s petition to terminate Respondent’s parental 
rights on 6 November 2013 and filed an order on 25 November 2013 ter-
minating his parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)(6) 
and (7). Respondent filed a timely notice of appeal.

Analysis

Respondent contends that the order terminating his parental rights 
must be vacated because the Mecklenburg County District Court lacked 
jurisdiction over the subject matter and over Respondent’s person in 
that (1) the child custody action regarding Josh originated in Indiana 
and the Indiana court has retained subject matter jurisdiction; and  
(2) Respondent is not a resident of North Carolina and had insufficient 
minimum contacts with this State to permit the trial court’s exercise 
of personal jurisdiction over him. Petitioner argues Respondent waived 
any challenge to jurisdiction by not appealing the 15 July 2013 order 
in which the court concluded it had both subject matter and personal 
jurisdiction. Petitioner further argues that even if the jurisdictional argu-
ments were not waived, the trial court did, in fact, possess subject mat-
ter and personal jurisdiction over Respondent.

“Subject matter jurisdiction refers to the power of the court to 
deal with the kind of action in question.” Harris v. Pembaur, 84 N.C. 
App. 666, 667, 353 S.E.2d 673, 675 (1987). With regard to “matters aris-
ing under the Juvenile Code, the court’s subject matter jurisdiction is 
established by statute.” In re K.J.L.¸ 363 N.C. 343, 345, 677 S.E.2d 835, 
837 (2009). “Subject matter jurisdiction cannot be conferred by consent 
or waiver, and the issue of subject matter jurisdiction may be raised 
for the first time on appeal.” In re H.L.A.D., 184 N.C. App. 381, 385, 646 
S.E.2d 425, 429 (2007), aff’d per curiam, 362 N.C. 170, 655 S.E.2d 712 
(2008). Whether a court has jurisdiction is a question of law reviewable  
de novo on appeal. In re K.U.-S.G., 208 N.C. App. 128, 131, 702 S.E.2d 
103, 105 (2010).

The jurisdictional statute that governs actions to terminate parental 
rights is N.C. Gen. Stat. § 7B-1101, which provides as follows:

The court shall have exclusive original jurisdiction to hear 
and determine any petition or motion relating to termina-
tion of parental rights to any juvenile who resides in, is 
found in, or is in the legal or actual custody of a county 
department of social services or licensed child-placing 
agency in the district at the time of filing of the petition or 
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motion. The court shall have jurisdiction to terminate the  
parental rights of any parent irrespective of the age of  
the parent. Provided, that before exercising jurisdiction 
under this Article, the court shall find that it has juris-
diction to make a child-custody determination under the 
provisions of G.S. 50A-201, 50A-203, or 50A-204. The court 
shall have jurisdiction to terminate the parental rights 
of any parent irrespective of the state of residence of the 
parent. Provided, that before exercising jurisdiction 
under this Article regarding the parental rights of a non-
resident parent, the court shall find that it has jurisdic-
tion to make a child-custody determination under the 
provisions of G.S. 50A-201 or G.S. 50A-203, without 
regard to G.S. 50A-204 and that process was served on 
the nonresident parent pursuant to G.S. 7B-1106.

N.C. Gen. Stat. § 7B-1101 (2013) (emphasis added).

The above-referenced statutes listed in N.C. Gen. Stat. § 7B-1101 
are all provisions of the Uniform Child Custody Jurisdiction and 
Enforcement Act (“UCCJEA”), which defines a “child-custody determi-
nation” as “a judgment, decree, or other order of a court providing for 
the legal custody, physical custody, or visitation with respect to a child.” 
N.C. Gen. Stat. § 50A-102(3) (2013). The jurisdictional requirements of 
the UCCJEA apply to proceedings for the termination of parental rights. 
In re N.R.M., 165 N.C. App. 294, 298, 598 S.E.2d 147, 149 (2004).

Because this action sought the termination of nonresident 
Respondent’s parental rights, N.C. Gen. Stat. § 50A-204 — which con-
fers upon a court of this State temporary emergency jurisdiction if the 
child is within this State and has been abandoned or the exercise of 
jurisdiction is necessary to protect the child from mistreatment or abuse 
— could not provide the trial court with subject matter jurisdiction in 
this case. See N.C. Gen. Stat. § 7B-1101 (“[B]efore exercising jurisdic-
tion . . . regarding the parental rights of a nonresident parent, the court 
shall find that it has jurisdiction to make a child-custody determination 
under the provisions of G.S. 50A-201 or G.S. 50A-203, without regard to 
 G.S. 50A-204 . . . .” (emphasis added)).

Thus, pursuant to N.C. Gen. Stat. § 7B-1101 and the UCCJEA, we 
must determine whether the trial court possessed subject matter juris-
diction under N.C. Gen. Stat. §§ 50A-201 or -203.
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N.C. Gen. Stat. § 50A-201 provides:

(a) Except as otherwise provided in G.S. 50A-204, a court 
of this State has jurisdiction to make an initial child- 
custody determination only if:

(1) This State is the home state of the child on the 
date of the commencement of the proceeding, or was 
the home state of the child within six months before 
the commencement of the proceeding, and the child 
is absent from this State but a parent or person acting 
as a parent continues to live in this State;

(2) A court of another state does not have jurisdic-
tion under subdivision (1), or a court of the home 
state of the child has declined to exercise jurisdiction 
on the ground that this State is the more appropriate 
forum under G.S. 50A-207 or G.S.50A-208, and:

a. The child and the child’s parents, or the 
child and at least one parent or a person 
acting as a parent, have a significant con-
nection with this State other than mere 
physical presence; and

b. Substantial evidence is available in this 
State concerning the child’s care, protec-
tion, training, and personal relationships;

(3) All courts having jurisdiction under subdivi-
sion (1) or (2) have declined to exercise jurisdiction 
on the ground that a court of this State is the more 
appropriate forum to determine the custody of the 
child under G.S. 50A-207 or G.S. 50A-208; or

(4) No court of any other state would have jurisdic-
tion under the criteria specified in subdivision (1), 
(2), or (3).

(b) Subsection (a) is the exclusive jurisdictional basis 
for making a child-custody determination by a court of  
this State.

(c) Physical presence of, or personal jurisdiction over, a  
party or a child is not necessary or sufficient to make  
a child-custody determination.

N.C. Gen. Stat. § 50A-201 (2013) (emphasis added).
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In the present case, because the initial child custody determination 
was made by the Indiana court, N.C. Gen. Stat. § 50A-201 is inapplicable. 
See N.R.M., 165 N.C. App. at 298, 598 S.E.2d at 150 (concluding that N.C. 
Gen. Stat. § 50A-201 could not confer subject matter jurisdiction upon 
North Carolina court because initial custody determination had been 
made in Arkansas).

Thus, the only basis by which the trial court could have conceiv-
ably obtained subject matter jurisdiction was through N.C. Gen. Stat. 
§ 50A-203. N.C. Gen. Stat. § 50A-203 provides that a court of this State 
may not modify a child custody determination of a court of another state

unless a court of this State has jurisdiction to make an 
initial determination under G.S. 50A-201(a)(1) or G.S. 
50A-201(a)(2) and:

(1) The court of the other state determines it no 
longer has exclusive, continuing jurisdiction under  
G.S. 50A-202 or that a court of this State would be a 
more convenient forum under G.S. 50A-207; or

(2) A court of this State or a court of the other state 
determines that the child, the child’s parents, and any 
person acting as a parent do not presently reside in 
the other state.

N.C. Gen. Stat. § 50A-203.

Therefore, either of two events would have had to occur in order 
for the trial court to have actually acquired subject matter jurisdiction 
in this action based on N.C. Gen. Stat. § 50A-203: (1) a determination by 
the Indiana court that it no longer had exclusive, continuing jurisdiction 
or that a North Carolina court would be a more convenient forum; or 
(2) a determination by either court that neither Josh nor Petitioner nor 
Respondent presently lived in Indiana. N.R.M., 165 N.C. App. at 300-01, 
598 S.E.2d at 150-51.

The latter prong clearly does not provide subject matter jurisdiction 
in this case because Respondent continues to reside in Indiana. See In 
re J.W.S., 194 N.C. App. 439, 448, 669 S.E.2d 850, 856 (2008) (explaining 
that New York did not lose continuing jurisdiction over custody of child 
for purposes of N.C. Gen. Stat. § 50A-203(2) because juvenile’s mother 
continued to reside there).

Consequently, the first prong of N.C. Gen. Stat. § 50A-203 is the only 
possible basis for the existence of jurisdiction in North Carolina. In its 
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order terminating Respondent’s parental rights, the trial court concluded 
that — for purposes of N.C. Gen. Stat. § 50A-203(1) — the Indiana court 
had declined jurisdiction over the custody of Josh by dismissing the 
motion to intervene filed by Josh’s paternal grandparents. We disagree.

The order of the Indiana court dismissing the grandparents’ motion 
consisted of three paragraphs. The first paragraph identified the motion 
before the court and the parties present at the hearing. The second and 
third paragraphs read as follows:

The Court having considered the matters before 
it and after argument finds that Mother’s Motion to 
Dismiss must be Granted. Pursuant to I.C. § 31-17-5-4 et 
seq., a Petition for Grandparent Visitation must be filed 
in a circuit, superior or probate court of the county in 
which the child resides for all cases filed pursuant to I.C.  
§ 31-17-5-1(a)(3). It is undisputed that the minor child 
resides in Mecklenburg County, North Carolina, not 
Marion County, Indiana. Therefore, Marion County, 
Indiana is not the proper venue for this matter.

Intervenor’s Request for Grandparent Visitation is 
hereby dismissed without prejudice.

The order dismissing the grandparents’ motion to intervene was 
based upon Indiana’s Grandparent Visitation Act, I.C. 31-17-5-1 et seq., 
which provides for grandparents to seek visitation rights in certain 
limited situations. The Indiana Court of Appeals has stated that “the 
Grandparent Visitation Act contemplates only occasional, temporary 
visitation that does not substantially infringe on a parent’s fundamen-
tal right to control the upbringing, education, and religious training of 
their children.” Hoeing v. Williams, 880 N.E.2d 1217, 1221 (Ind. Ct. App. 
2008) (citation and quotation marks omitted). North Carolina does not 
have any statutory provision for an independent action for grandpar-
ents’ visitation analogous to Indiana’s statute, although a grandparent 
can be granted visitation in the context of a custody case between the 
parents in some circumstances. See N.C. Gen. Stat. § 50-13.2(b1).

It is clear that the order dismissing the grandparents’ motion to 
intervene and request for grandparent visitation was based solely upon 
Indiana’s venue statute, which requires that an action for grandpar-
ent visitation be filed in the county in which the child resides. See I.C.  
§ 31-17-5-4 (“A grandparent seeking visitation rights shall file a petition 
requesting reasonable visitation rights . . . in a circuit, superior or pro-
bate court of the county in which the child resides . . . .”). Specifically, the 
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Indiana court concluded that “Marion County, Indiana is not the proper 
venue for this matter.” Venue is designated by statute, and “[i]t has been 
well settled in this State for many years that venue is not jurisdictional 
. . . .” Shaw v. Stiles, 13 N.C. App. 173, 176, 185 S.E.2d 268, 269 (1971). In 
addition, the Indiana order simply dismissed the grandparents’ motion 
“without prejudice,” without any mention of relinquishing jurisdiction of 
the custody matter.

Accordingly, we hold that the trial court erred in concluding that 
the Indiana court relinquished jurisdiction to North Carolina’s courts by 
entering the order in the Indiana Action dismissing the paternal grand-
parents’ motion for visitation rights. Nothing in the record evidences 
a determination by the Indiana court that it no longer had exclusive, 
continuing jurisdiction over Josh’s case or that a North Carolina court 
would be a more convenient forum. Because the trial court lacked sub-
ject matter jurisdiction, we vacate the trial court’s order terminating 
Respondent’s parental rights and remand for entry of an order dismiss-
ing the petition. See In re J.A.P., ___ N.C. App. ___, ___, 721 S.E.2d 253, 
254-55 (2012) (vacating termination of parental rights order and remand-
ing for entry of order dismissing petition in light of absence of evidence 
that New Jersey had determined that it “no longer ha[d] exclusive, con-
tinuing jurisdiction or that a court of this State [North Carolina] would 
be a more convenient forum” (internal quotation marks omitted)).2 

Conclusion

For the reasons stated above, we vacate the trial court’s order ter-
minating Respondent’s parental rights and remand for entry of an order 
dismissing the petition.

VACATED AND REMANDED.

Judges CALABRIA and STROUD concur.

2. Because we hold that the trial court did not possess subject matter jurisdiction, 
we need not address Respondent’s argument that the court also lacked personal jurisdic-
tion over him.
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IN THE MATTER OF M.J.G.

No. COA13-1293

Filed 17 June 2014

1. Juveniles—delinquency—misdemeanor assault
The trial court did not err by failing to find that the juvenile was 

delinquent of the offense of misdemeanor assault beyond a reason-
able doubt. The court relied on the petition that sufficiently alleged 
the juvenile committed simple assault by forcefully hitting the  
victim in her shoulder, breast, and chest area with his shoulder, 
causing the victim to move back a few steps.

2. Evidence—testimony—juvenile’s defiant expression—relevancy
The trial court did not err by allowing a witness to characterize 

a juvenile’s expression as “defiant” and alternatively, by denying his 
motion to dismiss the petition for misdemeanor assault. Because 
this testimony stemmed from the witness’s personal experience 
combined with her observation of the juvenile, it was admissible to 
shed light upon the circumstances surrounding the alleged incident, 
and thus, was relevant and admissible. Further, there was sufficient 
evidence to determine that the juvenile’s actions were intentional.

3. Juveniles—delinquency—disorderly conduct
The trial court did not err by denying a juvenile’s motion to dis-

miss a petition for disorderly conduct. The facts of the case, viewed 
in the light most favorable to the State, demonstrated that the juve-
nile’s conduct caused a substantial interference with, disruption of, 
and confusion of the operation of the school.

4. Juveniles—disposition hearing—terms—failure to cite 
authority—harmless error—failure to object

The trial court did not err by holding an alleged sham disposi-
tion hearing and allegedly violating the statutory mandate to allow 
the juvenile’s parents to present evidence. The juvenile failed to 
cite to any authority to support his assumption of a sham hear-
ing. Assuming arguendo that the trial court decided the terms of 
his disposition prior to allowing the juvenile’s mother to be heard, 
any error was harmless based on the fact that the mother did not 
object to the condition of attending the family classes but effectively 
agreed with the trial court.
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Appeal by juvenile from adjudication and disposition orders entered 
10 July 2013 and 12 July 2013, respectively, by Judge Sherry D. Prince 
in Brunswick County District Court. Heard in the Court of Appeals  
5 March 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
Susannah P. Holloway, for the State.

Mark Hayes for juvenile-appellant.

McCULLOUGH, Judge.

The juvenile appeals from an adjudication order finding him delin-
quent of misdemeanor assault and disorderly conduct at school and 
from a level one disposition order. For the reasons stated herein, we 
affirm the orders of the trial court.

I.  Background

On 20 May 2013, two juvenile petitions were filed against M.J.G. 
(“the juvenile”) in Brunswick County District Court alleging offenses of 
misdemeanor assault in violation of N.C. Gen. Stat. § 14-33(a) and disor-
derly conduct in violation of N.C. Gen. State § 14-288.4(a)(6).

An adjudication hearing was held on 25 June 2013. Evidence pre-
sented at the adjudication hearing indicated that on 26 April 2013, a fun-
draiser volleyball game was being held in the gymnasium at Waccamaw 
Elementary School (“Waccamaw”) in Brunswick County, North Carolina. 
Children from the fifth, sixth, seventh, and eighth grades were gathered 
in the gymnasium, watching the game. The juvenile was a sixth grade 
student at Waccamaw.

Emily Long, a teacher at Waccamaw, testified that she saw two boys 
in the bleachers “getting ready to fight” by having their “fists clenched.” 
As Ms. Long was approaching the two boys, they were removed from 
the gymnasium by two other teachers, including Ms. Meagan Potts. Ms. 
Long testified that prior to the two boys being escorted out, she had seen 
the juvenile sitting next to the boys, waving at Ms. Potts and “telling her 
no, don’t stop it, go away.” Ms. Long told the juvenile she wanted to talk 
to him about “not waving off a fight,” not “waving the teachers off[,]” 
and requested that he come off the bleachers to go outside with her. 
Ms. Long was on the floor of the gymnasium and the juvenile was on the 
second or third bleacher. Ms. Long testified as follows:

[a]t that point [the juvenile] got angry, did not want to 
come with me. I probably repeated four or five times for 
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him to come on. He stormed off the bleachers and Ms. 
[Susan Wood] had come up behind me and he stormed 
right over her, ran right over her, pushed out the gym door. 
I walked behind him to go ahead and talk with him and 
kept asking him to stop and let me talk to him.

The juvenile walked down a hallway and the school resource office, 
Deputy Christopher Barbour, approached the juvenile and Ms. Long. 
The juvenile began shouting, “I’m tired of this f’ing school, these teach-
ers lying on me, they’re always lying on me.” The juvenile put his finger 
less than an inch away from Long’s face, “postured up chest to chest” 
and said “[e]specially you you mother-f***ing b****[.]” Thereafter, the 
juvenile backed Ms. Potts against a wall and “did the exact same thing 
to her.”

Susan Wood, an emergency medical technician with Horry County 
Fire Rescue, testified that she was in the Waccamaw gymnasium on  
26 April 2013. She was the parent of two children attending Waccamaw 
and decided to watch the game. After seeing a commotion, Wood 
walked over to Ms. Long’s location to see if there was a medical issue 
that needed assistance. Wood testified to the following:

When I got to [Ms. Long], she was asking [the juve-
nile] to come out of the stands. Once I realized that it 
wasn’t a medical issue, he was doing this at her – shut up, 
shut your mouth, go away, we don’t need you, go away, 
shut up, go away. And I – I was shocked. . . . I decided to 
stand and observe.

[The juvenile] finally stood up after, you know, doing 
this motion at her, chopping at her face, and telling her 
to go away, get out of here, we don’t need you. Stood up 
-– there was plenty of room between Ms. Long and myself 
on either side and he was two or three bleachers up and 
came down the bleachers and body checked me. And the 
look on his face was very defiant, almost ha, ha.

. . . .

I ended up taking three or four steps back to keep  
from falling.

Deputy Christopher Barbour, the Waccamaw school resource offi-
cer, testified that he was standing in a hallway adjacent to the gymna-
sium when he spoke with Ms. Long. As Ms. Long was attempting to 
explain the situation to Deputy Barber, the juvenile “turned around 
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and [the juvenile] started walking back towards us and he was, you 
know, flaring his arms no, stop, don’t, quit lying, you know, things of 
that nature.” Deputy Barbour told the juvenile to leave the building but 
the juvenile “jumped up, stomped his feet, and then he started cussing.” 
Deputy Barbour further testified to the following:

I originally thought he was going to go around me to go 
out the door because that was the direction in which he 
was headed. But he just moseyed on right around me and 
that’s when he got into Ms. Long’s face, began cursing her, 
cursing Ms. Potts and [another teacher.]

Deputy Barbour “had to physically put [his] hands on [the juvenile] to 
remove him from the hallway[.]” Once the juvenile was outside of the 
building, he continued to “curse and holler and scream.” The juvenile 
was escorted to the main office of the school.

On 10 July 2013, the trial court entered a “Juvenile Adjudication 
Order” finding the juvenile delinquent of both offenses. Following a 
disposition hearing held on 10 July 2013, the juvenile received a Level 
I disposition. The juvenile was ordered to be placed on probation for  
12 months.

The juvenile appeals.

II.  Discussion

On appeal, the juvenile argues that the trial court erred by (A) fail-
ing to find that he was delinquent of the offense of misdemeanor assault 
beyond a reasonable doubt; (B) allowing Ms. Wood to characterize  
his expression as “defiant” and alternatively, to deny his motion to dis-
miss the petition for misdemeanor assault; (C) denying his motion to 
dismiss the petition for disorderly conduct; and (D) holding a sham  
disposition hearing and violating the statutory mandate to allow the 
juvenile’s parents to present evidence.

A.  Standard of Proof

[1] First, the juvenile argues that the trial court erred by failing to 
find in its adjudication order, that he was delinquent of the offense of 
misdemeanor assault beyond a reasonable doubt. We disagree.

It is well established that

[t]he allegations of a petition alleging the juvenile is delin-
quent shall be proved beyond a reasonable doubt. Further, 
[i]f the court finds that the allegations in the petition have 
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been proved . . ., the court shall so state. . . . [I]t is revers-
ible error for a trial court to fail to state affirmatively 
that an adjudication of delinquency is based upon proof 
beyond a reasonable doubt.

In re D.K., 200 N.C. App. 785, 788, 684 S.E.2d 522, 525 (2009) (citations 
and quotation marks omitted).

Specifically, the juvenile argues that the adjudication order does 
not include the conclusion of law that he committed assault beyond a 
reasonable doubt and that the adjudication order does not include find-
ings of fact inferring such a conclusion. The juvenile relies on In re J.V.J., 
209 N.C. App. 737, 707 S.E.2d 636 (2011), for his contentions. In  
J.V.J., the juvenile argued that the trial court failed to make sufficient 
findings of fact to support the conclusion that the juvenile had commit-
ted the offense of assault on a government officer, and our Court agreed. 
Id. at 739, 707 S.E.2d at 637. Our Court noted that with respect to an 
adjudication order in the juvenile delinquency context, N.C. Gen. Stat.  
§ 7B-2411 provided that

[i]f the court finds that the allegations in the petition have 
been proved [beyond a reasonable doubt], the court shall 
so state in a written order of adjudication, which shall 
include, but not be limited to, the date of the offense, the 
misdemeanor or felony classification of the offense, and 
the date of adjudication.

Id. at 739-40, 707 S.E.2d at 637 (emphasis in original). In J.V.J., the trial 
court failed to address any of the allegations set out in the juvenile peti-
tion. It even failed to “summarily aver that ‘the allegations in the petition 
have been proved[.]’ ”. Id. at 740, 707 S.E.2d at 638. Accordingly, our 
Court remanded the case to the trial court to make the statutorily man-
dated findings of fact as set out in N.C. Gen. Stat. § 7B-2411 (2009). Id. at 
741, 707 S.E.2d at 638.

In the case sub judice, however, the facts are readily distinguish-
able. Our review indicates that the 10 July 2013 “Juvenile Adjudication 
Order” entered by the trial court states that the “petition(s) before the 
court” included “misdemeanor assault.” It also contains a blank space 
where the trial court is to state findings of fact which “have been proven 
beyond a reasonable doubt.” In this blank space, the trial court indicated 
“please see attached ‘Adjudication Findings of Fact.’ ”

The attached “Adjudication Findings of Fact” included the following 
findings of fact:
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That on or about April 26, 2013, the Juvenile was a 
spectator of a fundraiser volleyball game inside the gym-
nasium of Waccamaw School in Ash, North Carolina. 
Waccamaw School is a public educational institution 
in Brunswick County. That during the volleyball game, 
which took place at the end of a half-day of school, a dis-
turbance between two other juveniles began. After the 
disturbance, Ms. Emily Long, a teacher at Waccamaw 
School, asked the Juvenile to come down from the bleach-
ers and leave the gymnasium as it appeared to her that 
he was instigating the potential fight between the other 
juveniles. The Juvenile at first resisted, but then came off 
the bleachers. While he was coming off the bleachers, he 
came into contact with Ms. Susan Wood, an EMT and par-
ent of another student that was watching the volleyball 
game, by hitting Ms. Wood in her shoulder and chest area 
with his shoulder as he walked by her, causing Ms. Wood 
to move backwards.

That after the Juvenile left the gymnasium he went 
to an adjacent hallway to wait for Ms. Long. Classes were 
not in session in this hallway. The Juvenile, Ms. Long, Ms. 
Wood, two other teachers, one of the students involved 
in the original disturbance, two [vendors], and possibly 
other students were present in the hallway at this time. 
Deputy Chris Barbour, the School Resource Officer, was 
present shortly after the Juvenile entered the hallway. 
A confrontation occurred whereby the Juvenile became 
angry, erratic, and unresponsive to the requests of Dept. 
Barbour. The Juvenile began yelling at and directing pro-
fanity at several teachers, refused to leave the area when 
instructed to by Dept. Barbour, and only left the hallway 
after being [forced] to by Dept. Barbour. The students in 
the gymnasium could not hear this altercation in the hall-
way, but this conduct did disturb the peace, order, or dis-
cipline at Waccamaw School.

The “Juvenile Adjudication Order” also states that, “[t]he Court 
concludes as a matter of law, that in regard to the allegations in the 
petition(s) before the Court” the juvenile is delinquent. Here, the peti-
tion for misdemeanor assault alleged that juvenile committed simple 
assault by “forcefully hitting the victim in her shoulder, breast, and chest 
area with his shoulder, causing the victim to move back a few steps.”
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Based on the foregoing, we reject the juvenile’s arguments that the 
trial court failed to find that he had committed misdemeanor assault 
beyond a reasonable doubt and affirm the adjudication order of the  
trial court.

B.  Ms. Wood’s Testimony and the Juvenile’s Motion to Dismiss

[2] In his second argument, the juvenile asserts that the trial court erro-
neously allowed Ms. Wood to testify that his expression was “defiant.” 
Alternatively, the juvenile argues that the trial court erred by denying 
his motion to dismiss the petition for assault based on insufficiency of  
the evidence.

At the juvenile’s adjudication hearing, Ms. Wood testified to  
the following:

[The juvenile] finally stood up after, you know, doing this 
motion at [Ms. Long], chopping at her face, and telling her 
to go away, get out of here, we don’t need you. Stood up 
-– there was plenty of room between Ms. Long and myself 
on either side and he was two or three bleachers up and 
came down the bleachers and body checked me. And the 
look on his face was very defiant, almost ha, ha.

The juvenile objected to this testimony and the trial court overruled  
his objection.

The juvenile, relying on State v. Sanders, 295 N.C. 361, 245 S.E.2d 
674 (1978) (citation omitted), argues that ordinarily, “a witness’s opin-
ion of another person’s intention on a particular occasion is generally 
held to be inadmissible.” Id. at 369-70, 245 S.E.2d at 681 (citation omit-
ted). Here, however, we believe that Ms. Wood’s testimony is more 
appropriately characterized as describing the juvenile’s demeanor on  
26 April 2013.

Our Court addressed this issue in State v. Stager, 329 N.C. 278, 406 
S.E.2d 876 (1991), by providing the following:

Opinion evidence as to the demeanor of a criminal 
defendant is admissible into evidence. See State v. Moore, 
276 N.C. 142, 171 S.E.2d 453 (1970). The rule has been 
stated as follows:

The instantaneous conclusions of the mind 
as to the appearance, condition, or mental or 
physical state of persons, animals, and things, 
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derived from observation of a variety of facts 
presented to the senses at one and the same 
time, are, legally speaking, matters of fact, and 
are admissible in evidence.

A witness may say that a man appeared 
intoxicated or angry or pleased. In one sense the 
statement is a conclusion or opinion of the wit-
ness, but in a legal sense, and within the mean-
ing of the phrase, ‘matter of fact,’ as used in the 
law of evidence, it is not opinion, but is one of 
the class of things above mentioned, which are 
better regarded as matters of fact. The appear-
ance of a man, his actions, his expression, his 
conversation – a series of things – go to make 
up the mental picture in the mind of the witness 
which leads to a knowledge which is as certain, 
and as much a matter of fact, as if he testified, 
from evidence presented to his eyes, to the color 
of a person’s hair, or any other physical fact of 
like nature.

Id. at 321, 406 S.E.2d at 900-901 (citations and quotation marks omitted).

Ms. Wood’s testimony that juvenile’s “look on his face” was “very 
defiant” related to her perception of the juvenile shortly after the alleged 
incident. Because this testimony stemmed from Ms. Wood’s personal 
experience combined with Ms. Wood’s observation of juvenile, it was 
admissible to shed light upon the circumstances surrounding the alleged 
incident, and thus, was relevant and admissible. See N.C. Gen. Stat.  
§ 8C-1, Rule 401 and 402 (2013) (Rule 401 states that “relevant evidence” 
is “evidence having any tendency to make the existence of any fact  
that is of consequence to the determination of the action more probable 
or less probable than it would be without the evidence.” Rule 402 states 
that “[a]ll relevant evidence is admissible” except as otherwise provided 
by the United States and North Carolina Constitutions, as well as an Act 
of Congress or the General Assembly, or by these rules). Therefore, we 
reject the juvenile’s argument that the trial court erred by admitting this 
challenged testimony.

In the alternative, juvenile argues that the trial court should 
have granted his motion to dismiss because there was no other evi-
dence to indicate that his act was intentional. We find the juvenile’s  
arguments unpersuasive.
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Where the juvenile moves to dismiss, the trial court 
must determine ‘whether there is substantial evidence (1) 
of each essential element of the offense charged, . . . and 
(2) of [juvenile’s] being the perpetrator of such offense. In 
reviewing a motion to dismiss a juvenile petition, the evi-
dence must be considered in the light most favorable to 
the State, which is entitled to every reasonable inference 
that may be drawn from the evidence.

In re S.M., 190 N.C. App. 579, 581, 660 S.E.2d 653, 654-55 (2008) (citations 
omitted). An assault is “an overt act or attempt, with force or violence, 
to do some immediate physical injury to the person of another, which 
is sufficient to put a person of reasonable firmness in fear of immediate 
physical injury.” State v. Porter, 340 N.C. 320, 331, 457 S.E.2d 716, 721 
(1995) (citation omitted).

A thorough review of the record demonstrates that Ms. Wood’s tes-
timony that the juvenile was “very defiant” is not the only evidence to 
establish that the juvenile acted with intent. Ms. Wood testified that the 
juvenile stood up after arguing with Ms. Long, and “there was plenty 
of room between Ms. Long and myself on either side and he was two 
or three bleachers up and came down the bleachers and body checked 
me.” Ms. Wood also testified that she “ended up taking three or four 
steps back to keep from falling.” Furthermore, Ms. Long testified that 
juvenile “stormed off the bleachers and Ms. Woods [sic] had come up 
behind me and he stormed right over her, ran right over her, pushed out 
the gym door.”

In a juvenile adjudication hearing, “the court is empowered to assign 
weight to the evidence presented at the trial as it deems appropriate. 
. . . [T]he trial judge acts as both judge and jury, thus resolving any con-
flicts in the evidence.” In re Oghenekevebe, 123 N.C. App. 434, 439, 473 
S.E.2d 393, 397 (1996) (citations omitted). Reviewing the foregoing evi-
dence in the light most favorable to the State, we hold that there was 
sufficient evidence for the trial court to determine that the juvenile’s 
actions were intentional. Accordingly, we hold that the trial court did 
not err by denying the juvenile’s motion to dismiss the petition for mis-
demeanor assault.

C.  Motion to Dismiss Petition for Disorderly Conduct

[3] The juvenile argues that his actions did not amount to disorderly 
conduct because there was insufficient evidence that juvenile’s actions 
amounted to a disturbance of the peace, order, or discipline at his school 
when no students, classes, or programs were in any way affected and his 
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actions minimally affected the staff’s activities. Accordingly, he argues 
that the trial court erred by denying his motion to dismiss the petition 
for disorderly conduct. We disagree.

Section 14-288.4(a)(6) of the North Carolina General Statutes pro-
vides that:

(a) Disorderly conduct is a public disturbance inten-
tionally caused by any person who does any of the 
following:

. . . . 

(6) Disrupts, disturbs or interferes with the teaching 
of students at any public or private educational 
institution or engages in conduct which disturbs 
the peace, order or discipline at any public or 
private educational institution or on the grounds 
adjacent thereto.

N.C. Gen. Stat. § 14-288.4(a)(6) (2013). “Our Supreme Court has held 
that the conduct must cause a ‘substantial interference with, disruption 
of and confusion of the operation of the school in its program of instruc-
tion and training of students there enrolled.’ ” In re M.G., 156 N.C. App. 
414, 416, 576 S.E.2d 398, 400 (2003) (citation omitted).

The juvenile cites to In re Eller, 331 N.C. 714, 417 S.E.2d 479 (1992) 
as providing guidance for identifying behavior which constitutes a viola-
tion of N.C. Gen. Stat. § 14-288.4(a)(6). In Eller, the trial court adjudicated 
two students as delinquent of disorderly conduct. The respondent Greer, 
then a fourteen-year-old student at Beaver Creek High School, made a 
move toward another student with a carpenter’s nail in her hand during 
a basic special education reading class. Id. at 715, 417 S.E.2d at 480. The 
other student dodged respondent Greer’s move. This move was made 
while the teacher was giving a reading assignment at the chalkboard. 
Id. The teacher in the class approached respondent Greer after relat-
ing the assignment and asked her what was in respondent Greer’s hand. 
Respondent Greer willingly gave the teacher the carpenter’s nail. The 
other students in the class “observed the discussion and resumed their 
work when so requested by [the teacher].” Id. At a later date, respondent 
Greer and another fifteen-year-old student named Eller, were in a math-
ematics class. The respondents Greer and Eller were seated at the rear 
of the classroom with their peers when they at least once each, struck 
the metal shroud of a radiator “more than two or three times.” Id. at 
716, 417 S.E.2d at 480. Each strike produced a “rattling, metallic noise” 
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which caused their fellow peers to look “toward where the sound was 
coming from” and caused the teacher to interrupt her lecture for fifteen 
to twenty seconds each time. Id. at 716, 417 S.E.2d at 481. Our Supreme 
Court held that the State had not produced substantial evidence that the 
respondents’ behavior constituted a “substantial interference” because, 
inter alia, “the radiator incident merited no intervention by the instruc-
tor other than glares of disapproval for a total of at most sixty seconds 
during the entire class period” and “other students were only modestly 
interrupted from their work and returned to their lesson upon being 
instructed to do so by their teacher” after “the nail incident.” Id. at 718, 
417 S.E.2d at 482.

The Eller court cited to two cases to support its conclusion – State 
v. Wiggins, 272 N.C. 147, 158 S.E.2d 37 (1967) and State v. Midgett,  
8 N.C. App. 230, 174 S.E.2d 124 (1970). These two cases illustrate the 
level of interference necessary to sustain a conviction of disorderly 
conduct. The Wiggins court held that a motion for nonsuit was prop-
erly overruled by the trial court where student-defendants picketed on 
school grounds in front of a school building. Wiggins, 272 N.C. at 155, 
158 S.E.2d at 43. The Wiggins court stated that “[a]s a direct result of the 
[student-defendants’] activities, the work of the class in bricklaying was 
terminated because the teacher could not retain the attention of his stu-
dents, and disorder was created in the classrooms and hallways of the 
school building itself.” Id. In Midgett, our Court affirmed the denial of a 
motion for nonsuit when twelve student-defendants entered the office 
of the secretary to the principal of a public school. Midgett, 8 N.C. App. 
at 233, 174 S.E.2d at 127. The student-defendants told the secretary that 
“they were going to interrupt us that day” and “locked the secretary out 
of her office, moved furniture about, scattered papers and dumped some 
books on the floor.” Id. Because of the student-defendants’ actions, the 
secretary, the principal, and another teacher “were drawn or kept away 
from their jobs or classes” and school was dismissed early. Id. As such, 
our Court held that there was ample evidence to support all of the ele-
ments of disorderly conduct. Id. at 233, 174 S.E.2d at 128.

The juvenile argues that the circumstances of the present case are 
more similar to those found in Eller and distinguishable from the facts 
found in Wiggins and Midgett. After thoroughly reviewing the record, 
we disagree.

Ms. Long testified that there were 200 to 300 children in the gym-
nasium. Ms. Wood testified that “[e]verybody was watching what was 
happening between the teacher[, Ms. Long,] and the [juvenile].” Two 
students testified that while they were in the school’s gymnasium, they 
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witnessed the disturbance. Ms. Long was not able to supervise students 
or fulfill her duties in the gymnasium because she had to assist in escort-
ing the juvenile out of the gymnasium. When the juvenile was in the 
hallway, shouting at Ms. Long and Ms. Potts, at least four other students 
were in the hallway. In addition, Ms. Wood testified that during the inci-
dent, “there was a lot of disjointed information going on” as students 
“were being shoved on . . . busses.” Significantly, “a group of special 
needs students came into the office and because of everything that had 
just happened they had missed their bus.”

The facts of the case sub judice, viewed in the light most favor-
able to the State, demonstrate that the juvenile’s conduct caused a sub-
stantial interference with, disruption of, and confusion of the operation 
of the school. Unlike the circumstances found in Eller and comparable 
to the facts found in Midgett, the juvenile’s conduct merited interven-
tion by several teachers, the assistant principal, as well as the school 
resource officer. In addition, the juvenile’s actions caused such disrup-
tion and disorder, similar to those found in Midgett and Wiggins, that a 
group of special needs students missed their buses. Therefore, we hold 
that the trial court did not err by denying the juvenile’s motion to dismiss 
the charge of disorderly conduct.

D.  Disposition Hearing

[4] In his final argument, the juvenile argues that several errors occurred 
at his disposition hearing.

First, the juvenile argues that the fact that his dispositional hearing 
on 10 July 2013 commenced at 9:47 a.m. and concluded twelve minutes 
later, necessarily leads to the conclusion that the conditions of juve-
nile’s probation was signed by the trial court judge prior to the hearing, 
thus resulting in a “sham” hearing. We note that the juvenile cites to no 
authority to support his assumption. Furthermore, the juvenile’s asser-
tion is unpersuasive as the trial court judge did not sign the disposition 
order until 12 July 2013, two days following the day of the hearing.

In his second argument, the juvenile contends that the trial court 
erred by allowing his mother to be heard only subsequent to the trial 
court entering his disposition. After careful review, we disagree.

Section 7B-2501 of the North Carolina General Statutes provides 
that “(b) The juvenile and the juvenile’s parent, guardian, or custodian 
shall have an opportunity to present evidence, and they may advise the 
court concerning the disposition they believe to be in the best interests 
of the juvenile.” N.C. Gen. Stat. § 7B-2501 (2013).
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At the disposition hearing, the trial court ordered, as a condi-
tion of the juvenile’s disposition, that the juvenile’s parents attend 
“Strengthening Families” parenting classes. Thereafter, the juvenile’s 
counsel stated that the juvenile’s mother “did want to say a few words.” 
The trial court judge gave an opportunity to the juvenile’s mother to 
speak. The following exchange took place:

THE COURT:   . . . I think you’ll be a very beneficial mem-
ber of the Strengthening Families team. I have found at 
that program it’s very helpful to share experiences.

And because you have that belief, I think you’ll be a 
good leader possibly in that group and a good resource 
person and will be very beneficial not only for you but 
for others to see what it means to be supportive of your 
children and that sort of thing. And that’s why I’m asking 
that you not as -- certainly not as punishment for you but 
I think it would be -– that group is a very beneficial group 
overall. And -–

[The juvenile’s mother:]   Maybe I can be a positive influ-
ence on somebody else.

Assuming arguendo that the juvenile is correct in his contention 
that the trial court decided the terms of his disposition prior to allowing 
the juvenile’s mother to be heard, we find this error to be harmless based 
on the fact that the juvenile’s mother did not object to the condition 
of attending the “Strengthening Families” classes but effectively agreed 
with the trial court.

III.  Conclusion

Where we find the juvenile’s challenges to the adjudication and dis-
position orders unpersuasive, we affirm the orders of the trial court.

Affirmed.

Judges HUNTER, Robert C., and GEER concur.
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WALLACE SCOTT KIKER, PlAintiff

v.
CEDRIC JELANI WINFIELD, defendAnt

No. COA13-1471

Filed 17 June 2014

Venue—motion for change—no evidence of residency
The trial court erred in a negligence case by denying defendant’s 

motion for change of venue. Although plaintiff alleged in his com-
plaint that he was a citizen and resident of Harnett County where 
the complaint was filed, the complaint was not verified and thus, 
was not an affidavit or other evidence. There was no evidence in the 
record that plaintiff was a resident of Harnett County at the time of 
the filing of this action. 

Judge BRYANT dissenting.

Appeal by defendant from order entered 18 November 2013 by Judge 
James M. Webb in Harnett County Superior Court. Heard in the Court of 
Appeals 22 April 2014.

Bain, Buzzard & McRae, LLP, by Robert A. Buzzard, for 
plaintiff-appellee.

Robert E. Ruegger for defendant-appellant.

STEELMAN, Judge.

Where there was no evidence in the record that plaintiff was a resi-
dent of Harnett County at the time of the filing of this action, the trial 
court erred in denying defendant’s motion for change of venue.

I.  Factual and Procedural Background

On 29 March 2010, Wallace Scott Kiker (plaintiff) was a passenger in 
a motor vehicle operated by Cedric Jelani Winfield (defendant) in Union 
County, North Carolina. According to plaintiff’s complaint, defendant 
was negligent in causing a single vehicle collision, which resulted in per-
sonal injury to plaintiff. On 31 January 2013, plaintiff filed this action, 
seeking monetary damages and attorney’s fees. On 12 August 2013, 
defendant filed an answer and motion for change of venue pursuant to 
Rule 12(b)(3) of the North Carolina Rules of Civil Procedure, and N.C. 
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Gen. Stat. §§ 1-82 and 1-83. Defendant contended that he was a citizen 
of Union County, and that plaintiff was incarcerated in a prison located 
in Spruce Pine. Defendant asserted that since neither party resided in 
Harnett County, that venue in Harnett County was improper, and that 
the case had to be transferred from Harnett County. Defendant also 
moved that the case be transferred from the district court division to the 
superior court division, based upon plaintiff’s prayer for monetary relief.

Plaintiff served verified responses to defendant’s First Set of 
Interrogatories. Plaintiff was asked to list his present address, along 
with each address where he had lived for the last five years. Four of 
the five addresses listed were in Monroe, in Union County, and the fifth 
was the Mountain View Correctional Institution in Spruce Pine. None of 
these addresses were in Harnett County.

On 18 November 2013, the trial court granted defendant’s motion to 
transfer this action from district court to superior court. The trial court 
denied, without prejudice, defendant’s motion for a change of venue 
from Harnett County.

From the order denying his motion for change of venue,  
defendant appeals.

II.  Standard of Review

“The general rule in North Carolina, as elsewhere, is that where a 
demand for removal for improper venue is timely and proper, the trial 
court has no discretion as to removal. The provision in N.C.G.S. § 1-83 
that the court ‘may change’ the place of trial when the county designated 
is not the proper one has been interpreted to mean ‘must change.’ ” 
Miller v. Miller, 38 N.C. App. 95, 97, 247 S.E.2d 278, 279 (1978) (citations 
omitted).

III.  Analysis

Defendant contends that the trial court erred in denying his motion 
for change of venue. We agree.

N.C. Gen. Stat. § 1-82 provides that, in cases such as this:

the action must be tried in the county in which the plain-
tiffs or the defendants, or any of them, reside at its com-
mencement, or if none of the defendants reside in the 
State, then in the county in which the plaintiffs, or any of 
them, reside; and if none of the parties reside in the State, 
then the action may be tried in any county which the plain-
tiff designates in the plaintiff’s summons and complaint, 
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subject to the power of the court to change the place of 
trial, in the cases provided by statute[.]

N.C. Gen. Stat. § 1-82 (2013). N.C. Gen. Stat. § 1-83 further clarifies that, 
upon the timely motion of defendant, the trial court may transfer venue 
where it is improper. See N.C. Gen. Stat. § 1-83 (2013). We have held that 
this change of venue is not discretionary, but rather is mandatory. Miller, 
38 N.C. App. at 97, 247 S.E.2d at 279. Where venue is improper, the trial 
court must grant a motion for change of venue.1 

In the instant case, the only evidence in the record that would sug-
gest that either party was a resident of Harnett County was plaintiff’s 
allegation in his complaint that he was a citizen and resident of Harnett 
County. The complaint in this action was not verified. We have previ-
ously held that “[a]n unverified complaint is not an affidavit or other 
evidence.” Hill v. Hill, 11 N.C. App. 1, 10, 180 S.E.2d 424, 430 (1971). The 
fact that plaintiff’s complaint was signed by counsel does not render it 
a verified complaint. There is therefore no evidence in the record that 
plaintiff was a resident of Harnett County at the commencement of the 
underlying lawsuit.

Further, in his verified answers to defendant’s interrogatories, plain-
tiff stated the following:

1. State the date and place of your birth, your present 
address, the length of time you have lived there, and each 
address you have used for the last five (5) years.

ANSWER:  August 4, 1970

Monroe, Union County, North Carolina
Mountain View Correctional Institution, Spruce Pine, NC
1814 John Moore Road, Monroe, NC;
1813 Timberlane Drive, Monroe, NC;
2512 Doster Road, Monroe, NC

Plaintiff’s verified responses do not assert that at any time in the 
past five years (which covers the period of time going back to the acci-
dent) did plaintiff reside in Harnett County.

1. We distinguish this motion for change of venue, based upon the residency of the 
parties, from a discretionary motion for change of venue, based upon the convenience 
of the witnesses. We have held that the latter form of the motion for change of venue is 
subject to the trial court’s discretion, and reviewable only for an abuse of discretion. See 
Phillips v. Currie Mills, Inc., 24 N.C. App. 143, 144, 209 S.E.2d 886, 886 (1974).
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We hold that, in the absence of any evidence that plaintiff resided in 
Harnett County, the trial court erred in denying defendant’s motion for 
change of venue. We vacate the trial court’s order denying the motion, 
and remand with instructions for the trial court to transfer this action to 
Union County.

VACATED AND REMANDED.

Judge HUNTER, Robert C., concurs.

BRYANT, Judge, dissenting.

The majority vacates the trial court’s order denying defendant’s 
motion for change of venue and remands with instructions for the trial 
court to transfer this action to Union County. Because I believe the  
trial court did not abuse its discretion in denying defendant’s motion, I 
must respectfully dissent.

North Carolina General Statutes, section 1-82, holds that where an 
action is not based upon real property, “the action must be tried in the 
county in which the plaintiff[] . . . reside[s] at its commencement . . . .”  
N.C. Gen. Stat. § 1-82 (2013). A motion for change of venue must be 
granted where it is clear that the action has been brought in the wrong 
county. Nello L. Teer Co. v. Hitchcock Corp., 235 N.C. 741, 743, 71 S.E.2d 
54, 55-56 (1952). Where venue is appropriate under N.C.G.S. § 1-82, a 
trial court’s decision as to whether to permit a non-mandatory transfer is 
reviewed for abuse of discretion. Centura Bank v. Miller, 138 N.C. App. 
679, 683-84, 532 S.E.2d 246, 249-50 (2000).

The majority contends the trial court erred in denying defendant’s 
motion because plaintiff failed to provide evidence of his residency 
for venue purposes. Specifically, defendant contends, and the majority 
agrees, that plaintiff failed to provide evidence that plaintiff resided in 
Harnett County at the time of filing his complaint. I respectfully disagree. 

The majority reasons that based on Hill v. Hill, 11 N.C. App. 1, 10, 
180 S.E.2d 424, 430 (1971) (noting that “[a]n unverified complaint is not 
an affidavit or other evidence”), there is no evidence in the record that 
plaintiff resided in Harnett County. The majority fails to recognize that 
the complaint was signed by plaintiff’s Harnett County attorney. The first 
allegation in the complaint is: “1. That Plaintiff is a citizen and resident 
of Harnett County.” Pursuant to Rule 11 of our Rules of Civil Procedure, 
“[t]he signature of an attorney or party constitutes a certificate by him 
that he has read the pleading, motion, or other paper; that to the best of 
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his knowledge, information, and belief formed after reasonable inquiry 
it is well grounded in fact and is warranted by existing law[.]” N.C. Gen. 
Stat. § 1A-1, Rule 11(a) (2013). Further, plaintiff’s attorney signed the 
affidavit of service indicating his representation of plaintiff and that ser-
vice of summons and complaint had been completed upon defendant. 
Although the majority is technically correct in describing plaintiff’s com-
plaint as “unverified,” the fact remains that plaintiff’s counsel signed the 
complaint indicating that plaintiff’s attorney believed plaintiff was a res-
ident of Harnett County at the time the complaint was filed and filed an 
affidavit of service as to the complaint. Therefore, the record contains 
some evidence that was before the trial court as to plaintiff’s residency 
at the commencement of the action.1 

In its order denying defendant’s motion for change of venue, the 
trial court made no findings of fact, noting only that: “The Court having 
reviewed the Defendant’s motion, applicable law and after hearing argu-
ments of counsel, HEREBY ORDERS that Defendant’s motion is denied, 
without prejudice.” The record does not contain a transcript of the hear-
ing before the trial court. Without a transcript of the hearing, we cannot 
know what transpired during that hearing and it would be inappropriate 
to speculate as to the factors that led to the decision of the trial court. 

It is well-established that “an appellate court accords great defer-
ence to the trial court . . . because it is entrusted with the duty to hear 
testimony, weigh and resolve any conflicts in the evidence, find the facts, 
and, then based upon those findings, render a legal decision[.]” State  
v. Cooke, 306 N.C. 132, 134, 291 S.E.2d 618, 619-20 (2011). Further, a trial 
court’s decision on whether to permit transfer of venue is reviewed for 
abuse of discretion where it appears that venue is appropriate. Centura 
Bank, 138 N.C. App. at 683-84, 532 S.E.2d at 249-50.

As such, based on the record we do have before this Court, where 
there does exist evidence of plaintiff’s residency in Harnett County, I 
cannot hold that the trial court abused its discretion and erred in deny-
ing defendant’s motion for change of venue. For the reasons stated 
herein, I would affirm the order of the trial court.

1. Defendant points to an interrogatory in which plaintiff lists four Union County 
addresses, and a present location at the Mountain View Correctional Institution in Spruce 
Pine, as proof that venue in Harnett County is inappropriate. However, plaintiff answered 
defendant’s interrogatory on 29 October 2013, almost ten months after plaintiff filed  
his complaint. 
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I. BEVERLY LAKE, JOHN B. LEWIS, JR., EVERETTE M. LATTA, PORTER L. McATEER, 
ELIZABETH S. McATEER, ROBERT C. HANES, BLAIR J. CARPENTER, MARILYN L. 

FUTRELLE, FRANKLIN E. DAVIS, JAMES D. WILSON, BENJAMIN E. FOUNTAIN, JR., 
FAYE IRIS Y. FISHER, STEVE FRED BLANTON, HERBERT W. COOPER, ROBERT 

C. HAYES, JR., STEPHEN B. JONES, MARCELLUS BUCHANAN, DAVID B. BARNES, 
BARBARA J. CURRIE, CONNIE SAVELL, ROBERT B. KAISER, JOAN ATWELL, 

ALICE P. NOBLES, BRUCE B. JARVIS, ROXANNA J. EVANS, AND JEAN C. NARRON, 
And All others similArly situAted, PlAintiffs

v.
STATE HEALTH PLAN FOR TEACHERS AND STATE EMPLOYEES, 

A corPorAtion, formerly Known As the north cArolinA teAchers And stAte emPloyees’ 
comPrehensive mAjor medicAl PlAn, TEACHERS’ AND STATE EMPLOYEES’ 

RETIREMENT SYSTEM OF NORTH CAROLINA, A corPorAtion, BOARD OF TRUSTEES 
TEACHERS’ AND STATE EMPLOYEES’ RETIREMENT SYSTEM OF NORTH CAROLINA, 
A body Politic And corPorAte, JANET COWELL, in her officiAl cAPAcity As treAsurer of the 

stAte of north cArolinA, And the stAte of north cArolinA, defendAnts

No. COA13-1006

Filed 17 June 2014

1. Appeal and Error—interlocutory orders and appeals— 
sovereign immunity—personal jurisdiction—substantial 
right—failure to state a claim—no substantial right

Defendant’s appeal from the trial court’s interlocutory order 
denying defendant’s motion to dismiss plaintiff’s claim based on sov-
ereign immunity and personal jurisdiction was heard by the Court of 
Appeals on the merits as it affected a substantial right. Defendant’s 
appeal from the trial court’s interlocutory order denying defendant’s 
motion to dismiss based on the failure to state a claim upon which 
relief can be granted pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6) was 
dismissed as it did not affect a substantial right.

2. Immunity—sovereign—allegation of valid contract—suffi-
cient to waive defense

The trial court did not err by denying defendants’ motion to 
dismiss plaintiffs’ claim for breach of contract pursuant to N.C.G.S.  
§ 1A-1, Rule 12(b)(2). Plaintiffs sufficiently alleged a valid contract 
between themselves and the State in their complaint to waive the 
defense of sovereign immunity.

Appeal by Defendants from order entered 23 May 2013 by Judge 
Edwin G. Wilson, Jr. in Gaston County Superior Court. Heard in the 
Court of Appeals 6 March 2014.
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Attorney General Roy A. Cooper, III, by Special Deputy Attorney 
General Marc Bernstein, for the Defendants-appellants.

Gray, Layton, Kersh, Solomon, Furr & Smith, P.A., by Michael L. 
Carpenter, for Plaintiffs-appellees.

DILLON, Judge.

The State Health Plan for Teachers and State Employees, et al., (the 
“Defendants”) appeal from the denial of their motion to dismiss pur-
suant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(1), (2), and (6) in favor of 
I. Beverly Lake, et al., (the “Plaintiffs”). For the foregoing reasons, we 
affirm in part, and dismiss in part.

I.  Background

On 20 April 2012, Plaintiffs filed a complaint alleging, inter alia, 
that they are all former employees and current retirees with the State of  
North Carolina with at least five years of contributory service; as part  
of their employment, they were offered certain benefits, including a 
health benefit plan after retirement through the State Health Plan; this 
health benefit plan provided the option to each Plaintiff to participate on 
a non-contributory 80/20 basis or on a 90/10 basis with a contribution; 
they had vested by working at least five years and were eligible upon 
retirement to receive these health insurance benefits from the State 
Health Plan; Defendants stopped providing a non-contributory 80/20 
health benefit in 2011 and the 90/10 plan for retirees in 2009, respectively; 
and that these actions by Defendants constituted a breach of contract.1 

On 23 July 2012, Defendants filed a motion to dismiss pursuant 
to N.C. Gen. Stat. § 1A-1, Rule 12(b)(1), (2), and (6), arguing that the 
trial court lacked jurisdiction based, in part, on Defendants’ sovereign 
immunity defense and that the complaint should otherwise be dismissed 
because the allegations therein failed to state a claim upon which relief 
could be granted. On 23 May 2013, Judge Edwin G. Wilson, Jr.2, entered 
an order denying Defendants’ motion to dismiss in its entirety. On  
14 June 2013, Defendants filed notice of appeal from the trial court’s 
denial of their motion to dismiss.

1. Plaintiffs also raised a number of other claims which are not at issue in  
Defendants’ appeal.

2. On 26 November 2012, the Chief Justice of the North Carolina Supreme Court 
designated this case as “exceptional” under Rule 2.1 of the General Rules of Practice for 
the Superior and District Courts, and assigned Judge Wilson to the case.
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II.  Interlocutory Appeal

[1] On 19 December 2013, Plaintiffs filed a motion to dismiss Defendants’ 
appeal with this Court, arguing that “the appeal is an impermissible 
interlocutory appeal and Defendant-Appellants do not have a substan-
tial right to immediate review[.]” Plaintiffs raised similar arguments in 
their brief on appeal.

We have recently stated that 

“[a]s a general rule, interlocutory orders are not immedi-
ately appealable.” Id. (citation omitted). However, “imme-
diate appeal of interlocutory orders and judgments is 
available in at least two instances: when the trial court cer-
tifies, pursuant to N.C.G.S. § 1A-1, Rule 54(b), that there is 
no just reason for delay of the appeal; and when the inter-
locutory order affects a substantial right under N.C.G.S.  
§§ 1-277(a) and 7A-27(d)(1).” Id. (quotation omitted).

Jenkins v. Hearn Vascular Surgery, P.A., ___ N.C. App. ___, ___, 719 
S.E.2d 151, 153-54 (2011). Defendants admit that their appeal is inter-
locutory, and we agree. Since there is no Rule 54(b) certification, we 
must determine whether Defendants’ appeal affects a substantial right.

In North Carolina, “appeals raising issues of governmental or sov-
ereign immunity affect a substantial right sufficient to warrant immedi-
ate appellate review.” McClennahan v. N.C. Sch. of the Arts, 177 N.C. 
App. 806, 808, 630 S.E.2d 197, 199 (2006), disc. review denied, 361 N.C. 
220, 642 S.E.2d 443 (2007). However, as stated by our Supreme Court,  
“[t]he denial of a motion to dismiss for failure to state a claim upon 
which relief can be granted, made pursuant to Rule 12(b)(6), Rules 
of Civil Procedure, G.S. 1A-1, is an interlocutory order from which no 
immediate appeal may be taken.” Teachy v. Coble Dairies, Inc., 306 N.C. 
324, 326, 293 S.E.2d 182, 183 (1982) (citation omitted). Therefore, we dis-
miss Defendants’ appeal as to any issues related to the trial court’s Rule 
12(b)(6) ruling regarding the validity of the alleged contract as inter-
locutory, and address only those issues related to sovereign immunity 
and Rule 12(b)(2)3, as those issues relate to a substantial right and are 

3. Our Supreme Court has stated that an order denying a motion to dismiss for lack 
of subject-matter jurisdiction, pursuant to Rule 12(b)(1) is not immediately appealable, 
but that an order denying a motion for lack of personal jurisdiction, pursuant to Rule 12(b)
(2) is immediately appealable. Teachy, 306 N.C. at 327-28, 293 S.E.2d at 184. The Court 
in Teachy also noted that there is a split in authority around the country as to whether a 
motion to dismiss based on sovereign immunity is properly a motion under Rule 12(b) (1)
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immediately appealable. See McClennahan, 177 N.C. App. at 808, 630 
S.E.2d at 199. We next turn to address Defendants’ appeal and their argu-
ments regarding sovereign immunity.

III.  Rule 12(b)(2) Dismissal Based on Sovereign Immunity

[2] To survive a Rule 12(b)(2) motion to dismiss based on sovereign 
immunity, “the complaint must specifically allege a waiver of govern-
mental immunity. Absent such an allegation, the complaint fails to state 
a cause of action.” Paquette v. County of Durham, 155 N.C. App. 415, 
418, 573 S.E.2d 715, 717 (2002) (citations omitted), disc. review denied, 
357 N.C. 165, 580 S.E.2d 695 (2003). However, consistent with the con-
cept of notice pleading, “as long as the complaint contains sufficient 
allegations to provide a reasonable forecast of waiver, precise language 
alleging that the State has waived the defense of sovereign immunity is 
not necessary.” Fabrikant v. Currituck County, 174 N.C. App. 30, 38, 
621 S.E.2d 19, 25 (2005) (citation omitted).

Here, Plaintiffs argue that they have sufficiently pled that sovereign 
immunity has been waived by alleging the existence of a valid contract; 
and, therefore, the trial court properly denied Defendants’ Rule 12(b)
(2) motion to dismiss. Specifically, Plaintiffs pled that they each had a 
contract of employment with the State and that these contracts included 
a promise to provide a guaranteed health benefit during retirement  
on a non-contributory 80/20 basis or a 90/10 basis with a contribution. 
Our Supreme Court has held that “whenever the State of North Carolina, 
through its authorized officers and agencies, enters into a valid contract, 
the State implicitly consents to be sued for damages on the contract  
in the event it breaches the contract.” Smith v. State, 289 N.C. 303, 320, 
222 S.E.2d 412, 423-24 (1976) (emphasis added). We have held that this 
waiver of immunity applies in the context of employment contracts:

or under Rule 12(b)(2) and that the determination of this issue is relevant in North 
Carolina in situations involving an interlocutory appeal denying a motion to dismiss based 
on sovereign immunity. Id. However, our Supreme Court did not ultimately resolve the 
issue in Teachy, deciding rather to review that appeal based on its supervisory jurisdic-
tion. Id. Though our Supreme Court has not resolved the issue as to whether a motion to 
dismiss based on sovereign immunity is a motion under Rule 12(b)(1) or under Rule 12(b)
(2), our Court has determined that the denial of a motion to dismiss based on sovereign 
immunity can be based on Rule 12(b)(2), and is, therefore, immediately appealable. See, 
e.g., Data Gen. Corp. v. City of Durham, 143 N.C. App. 97, 99-100, 545 S.E.2d 243, 245-46 
(2001), explained in Atl. Coast Conf. v. Univ. of Md., ___ N.C. App. ___, __, 751 S.E.2d 
612, 617 (2013). Therefore, we dismiss Defendants’ appeal to the extent that it is based on 
the denial of their motion to dismiss for lack of subject-matter jurisdiction, pursuant  
on Rule 12(b)(1).
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“The existence of the relation of employer and employee 
. . . is essentially contractual in its nature, and is to be 
determined by the rules governing the establishment of 
contracts, express or implied.” Hollowell v. Department 
of Conservation and Development, 206 N.C. 206, 208, 173 
S.E. 603, 604 (1934). Guided by this principle, as well as 
the reasoning in [Smith v State, 289 N.C. 303, 222 S.E.2d 
412 (1976)], we hold that the County may not assert the 
defense of sovereign immunity in this case . . . . We agree 
with plaintiffs’ assertion that the employment arrange-
ment between the County and plaintiffs was contractual 
in nature, although the contract was implied. Employment 
contracts may be express or implied. An implied contract 
refers to an actual contract inferred from the circum-
stances, conduct, acts or relations of the parties, showing 
a tacit understanding. . . . We do not limit Smith to writ-
ten contracts; its reasoning is equally sound when 
applied to implied oral contracts.

Archer v. Rockingham Cty., 144 N.C. App. 550, 557, 548 S.E.2d 788, 792-
93 (2001), disc. review denied, 355 N.C. 210, 559 S.E.2d 796 (2002).

We believe that Plaintiffs sufficiently pled a valid contract. For 
instance, Plaintiffs alleged in their complaint that the State of North 
Carolina acted by offering specific health plans when Plaintiffs were 
hired and made representations to Plaintiffs while they were employed 
that if they worked five years then those health plans would vest and be 
irrevocable upon retirement. Also, Plaintiffs alleged that they acted by 
accepting employment based, in part, on these health plans and work-
ing a set amount of time with the State of North Carolina so that those 
health plans would vest or be irrevocable upon retirement. We believe 
that our decision in Sanders v. State Pers. Comm’n, 183 N.C. App. 15, 
644 S.E.2d 10, disc. review denied, 361 N.C. 696, 652 S.E.2d 654 (2007), 
is instructive.

In Sanders, the plaintiffs, who were employed as “temporary” 
employees by the State of North Carolina for more than 12 consecutive 
months, filed their action alleging that a rule promulgated by the State 
Personnel Commission prohibited individuals from being employed by 
the State as temporary employees for more than twelve consecutive 
months; that this rule was part of their contracts of employment; that by 
working for more than twelve consecutive months, they were entitled to 
be treated as “permanent” State employees; and that the State breached 
their contracts of employment by “wrongfully den[ying]” the plaintiffs 
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the employment benefits that permanent employees are entitled to 
receive. Id. at 16, 644 S.E.2d at 11. The State moved to dismiss the plain-
tiffs’ breach of contract claim based on sovereign immunity, a motion 
which was granted by the trial court. Id. at 17, 644 S.E.2d at 11. On the 
plaintiffs’ appeal, the State argued that the “plaintiffs’ claim for relief 
based on a breach of contract cannot overcome sovereign immunity . . . 
because the alleged contract is ‘implied,’ ‘imaginary,’ and in no way ‘an 
authorized and valid contract.’ ” Id. at 19, 644 S.E.2d at 12.

In our opinion, we stated that the plaintiffs alleged “that the State 
entered into employment contracts with the plaintiffs, incorporating 
state personnel regulations, pursuant to which they were entitled to cer-
tain benefits as a result of their employment for more than 12 months.” 
Id. at 18-19, 644 S.E.2d at 13. We stated that these “allegations [were] 
materially indistinguishable from those found sufficient in several opin-
ions of this Court[,]” including Peverall v. County of Alamance, 154 N.C. 
App. 426, 430-31, 573 S.E.2d 517, 519-20 (2002) (reversing the trial court’s 
dismissal based on sovereign immunity when the plaintiff had alleged a 
valid employment contract in which the defendant had agreed to pro-
vide the plaintiff “disability retirement benefits . . . in exchange for five 
years of continuous service”), disc. review denied, 356 N.C. 676, 577 
S.E.2d 632 (2003) and Hubbard v. County of Cumberland, 143 N.C. App. 
149, 150-51, 544 S.E.2d 587, 589, disc. review denied, 354 N.C. 69, 553 
S.E.2d 40 (2001). Id. at 19-20, 644 S.E.2d at 13. In further comparing 
these cases, we held,

[p]laintiffs allege that defendants are manipulating State 
personnel policies and benefit plans, which govern the 
terms of state employment, to avoid providing plaintiffs 
benefits that they rightfully earned as a result of the ten-
ure of their employment. Plaintiffs’ complaint sufficiently 
alleges that defendants accepted plaintiffs’ services 
and, therefore, “may not claim sovereign immunity as a 
defense” to their alleged commitment to provide the ben-
efits provided by the personnel policies setting forth the 
terms of employment.

Id. at 20, 644 S.E.2d at 13 (quoting Hubbard, 143 N.C. App. at 154, 544 
S.E.2d at 590).

In overruling the defendants’ argument “that any contract was 
only ‘implied’ and, therefore, no waiver of sovereign immunity has 
occurred[,]” the Court relied on the holding in Archer, supra, which 
extended the holding in Smith, supra, regarding written contracts to 
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oral implied contracts and also noted that Archer “held that plaintiffs 
could assert their claims because they were ‘in the nature of a contrac-
tual obligation[.]’ ” Id. at 20-21, 644 S.E.2d at 13-14.

Like Sanders, Defendants here essentially make an argument that 
their Rule 12(b)(2) motion should have been granted because Plaintiffs 
failed to allege an express agreement concerning the retirement health 
benefits. Specifically, they point to Plaintiffs’ allegations that Defendants 
have, through representations, policies, and statutes, “avoid[ed] pro-
viding plaintiffs benefits that they rightfully earned as a result of the 
tenure of their employment” and because of this alleged exchange, 
Defendants, “ ‘may not claim sovereign immunity as a defense’ to their 
alleged commitment to provide the benefits provided by the personnel 
policies setting forth the terms of employment.” See id. at 20, 644 S.E.2d 
at 13. However, as in Sanders, we believe that Plaintiffs have alleged 
something “in the nature of a contractual obligation” which would still 
amount to a valid contract under Archer, sufficient to survive a Rule 
12(b)(2) motion to dismiss based on sovereign immunity. See Sanders, 
183 N.C. App. at 21, 644 S.E.2d at 13.

We further held in Sanders that the defendants’ arguments “that 
the alleged contract is ‘imaginary’ and not ‘an authorized and valid con-
tract’ ” went to the merits of the plaintiffs’ breach of contract claims, 
pointing out that

in considering the applicability of sovereign immunity to 
allegations of breach of a governmental employment con-
tract, “that we are not now concerned with the merits of 
plaintiffs’ contract action. . . . [W]hether plaintiffs are ulti-
mately entitled to relief are questions not properly before 
us.” Archer v. Rockingham County, 144 N.C. App. 550, 
558, 548 S.E.2d 788, 793 (2001), disc. review denied, 355 
N.C. 210, 559 S.E.2d 796 (2002). See also Smith, 289 N.C. 
at 322, 222 S.E.2d at 424 (“We are not now concerned with 
the merits of the controversy. . . . We have no knowledge, 
opinion, or notion as to what the true facts are. These 
must be established at the trial. Today we decide only that 
plaintiff is not to be denied his day in court because his 
contract was with the State.”).

Id. at 20, 644 S.E.2d at 13-14.

In the same way, Defendants here make a number of arguments 
which go to the merits of Plaintiffs’ breach of contract claims. However, 
“[t]his Court has consistently held that we are not to consider the 
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merits of a claim when addressing the applicability of sovereign immu-
nity as a potential defense to liability.” Cam Am South, LLC v. State of 
North Carolina, ___ N.C. App. ___, ___, ___ S.E.2d ___, ___, 2014 N.C. 
App. LEXIS 558 at *16 (N.C. App. June 3, 2014). Rather, our analysis is 
restricted to whether Plaintiffs have sufficiently alleged that Defendants 
have waived sovereign immunity. As Plaintiffs sufficiently alleged a valid 
contract between them and the State in their complaint to waive the 
defense of sovereign immunity, we affirm the trial court’s order deny-
ing Defendants’ motion to dismiss pursuant to Rule 12(b)(2). See Cam 
Am South, at *18 (holding that “the State waives its sovereign immu-
nity when it enters into a contract with a private party, not when it 
engages in conduct that may or may not constitute a breach”) (emphasis  
in original).

IV.  Conclusion

For the foregoing reasons, we affirm the trial court’s order deny-
ing Defendants’ motion to dismiss this action based on their sovereign 
immunity defense, pursuant to Rule 12(b)(2); and we dismiss Defendants’ 
appeal of the trial court’s order denying their motion to dismiss to the 
extent the order is based on grounds other than Defendants’ sovereign 
immunity defense.

AFFIRMED, IN PART, and DISMISSED, IN PART.

Judge BRYANT and Judge CALABRIA concur.
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JAMES J. LEWIS, emPloyee, PlAintiff

v.
N.C. DEPARTMENT OF CORRECTION, emPloyer, SELF-INSURED  

(CORVEL CORPORATION, AdministrAtor), defendAnt

No. COA13-1348

Filed 17 June 2014

Workers’ Compensation—opinion and award—interest—benefits
The Full Industrial Commission erred in a workers’ compen-

sation case by failing to require defendant to pay interest on the 
benefits awarded to plaintiff in an opinion and award issued from 
the date of the initial hearing in this dispute, pursuant to N.C.G.S.  
§ 97-86.2.

Appeal by plaintiff-employee from Order of the Full Commission 
entered 5 September 2013 by the North Carolina Industrial Commission. 
Heard in the Court of Appeals 19 May 2014.

Lennon, Camak & Bertics, PLLC, by S. Neal Camak and Michael 
W. Bertics, for plaintiff-appellant.

Roy Cooper, Attorney General, by Deborah M. Greene, Assistant 
Attorney General, for defendant-appellee.

MARTIN, Chief Judge.

On 26 March 1996, plaintiff-employee James J. Lewis was awarded 
temporary total disability benefits from 11 September 1994 until his 
return to work along with the cost of medical treatment for posttrau-
matic stress disorder arising from his employment with defendant 
North Carolina Department of Correction. Lewis v. N.C. Dep’t of Corr.  
(Lewis II), 167 N.C. App. 560, 561, 606 S.E.2d 199, 200 (2004); see also 
Lewis v. N.C. Dep’t of Corr. (Lewis I), 138 N.C. App. 526, 526–27, 531 
S.E.2d 468, 469 (2000). The Full Commission entered an additional 
Opinion and Award dated 10 July 2003, concluding that plaintiff’s “origi-
nal compensable injury, post-traumatic stress disorder, exacerbated and 
aggravated [his] pre-existing diabetes,” and awarded payment of medi-
cal expenses for treatment for plaintiff’s diabetic condition and related 
periodontal condition. Lewis II, 167 N.C. App. at 562–63, 606 S.E.2d at 
201–02. Plaintiff continued to receive compensation for temporary total 
disability pursuant to N.C.G.S. § 97-29. 
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On 5 February 2010, plaintiff filed a Form 33 to request a hearing 
because he wished to receive permanent disability benefits pursuant to 
N.C.G.S. § 97-31, as well as other allowances. The deputy commissioner 
ruled, inter alia as related to the matters presented by this appeal, that 
plaintiff had reached maximum medical improvement on 19 November 
2009 and was entitled to receive permanent benefits pursuant to N.C.G.S. 
§ 97-31, rather than temporary disability benefits under N.C.G.S. § 97-29. 
As a result, plaintiff was awarded permanent partial disability benefits in 
a lump sum based on the ratings schedule contained in N.C.G.S. § 97-31, 
minus the amount of temporary total disability benefits defendant had 
paid plaintiff since 19 November 2009, and an additional lump sum for 
permanent partial disability ratings to body parts and organs not specifi-
cally listed in N.C.G.S. § 97-31, pursuant to N.C.G.S. § 97-31(24).

Both parties appealed to the Full Commission which, by an Opinion 
and Award dated 21 February 2012 and amended 23 May 2012, affirmed 
the deputy commissioner’s award, with the exception that the award for 
non-listed body parts and organs made pursuant to N.C.G.S. § 97-31(24) 
was reduced from $127,000 to $95,000. On 3 August 2012, plaintiff filed 
a motion to require defendant to pay interest on the lump sum award. 
The Full Commission denied the motion on 23 July 2013 and denied 
plaintiff’s motion for reconsideration on 5 September 2013. In denying 
the motion, the Full Commission reasoned that the purpose of interest 
awarded pursuant to N.C.G.S. § 97-86.2 is to compensate an individual 
for the loss of the use of money to which he is entitled while an appeal is 
pending. During the pendency of the appeals in the present case, defen-
dant continued to pay plaintiff weekly benefits under N.C.G.S. § 97-29. 
Thus, the Full Commission reasoned that because an individual cannot 
receive benefits under both N.C.G.S. § 97-29 and N.C.G.S. § 97-31, none 
of plaintiff’s benefits were past due at the date of the initial hearing or 
the final award, and no interest was due. Plaintiff appeals.

_________________________

On appeal, plaintiff argues the Full Commission should have 
required defendant to pay interest on the benefits awarded to plaintiff in 
the 23 May 2012 Opinion and Award from the date of the initial hearing 
in this dispute. We agree.

Generally, when we review an opinion and award of the Industrial 
Commission our review is limited to determining: “(1) whether the 
findings of fact are supported by competent evidence, and (2) whether 
the conclusions of law are justified by the findings of fact.” Clark  
v. Wal-Mart, 360 N.C. 41, 43, 619 S.E.2d 491, 492 (2005). However, 
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we review the Commission’s conclusions of law de novo. McRae  
v. Toastmaster, Inc., 358 N.C. 488, 496, 597 S.E.2d 695, 701 (2004).

In this appeal, we address only the issue of whether defendant is 
required to pay plaintiff interest pursuant to N.C.G.S. § 97-86.2 on the 
unpaid portion of plaintiff’s benefits from the date of the initial hearing 
giving rise to this dispute. N.C.G.S. § 97-86.2 states:

In any workers’ compensation case in which an order 
is issued either granting or denying an award to the 
employee and where there is an appeal resulting in an 
ultimate award to the employee, the insurance carrier or 
employer shall pay interest on the final award or unpaid 
portion thereof from the date of the initial hearing on the 
claim, until paid at the legal rate of interest provided in 
G.S. 24-1. If interest is paid it shall not be a part of, or  
in any way increase attorneys’ fees, but shall be paid in full 
to the claimant.

N.C. Gen. Stat. § 97-86.2 (2013) (emphasis added). 

In the past, when interpreting the word shall, our courts have stated: 
“It is well established that ‘the word “shall” is generally imperative or 
mandatory.’ ” Multiple Claimants v. N.C. Dep’t of Health & Human 
Servs., 361 N.C. 372, 378, 646 S.E.2d 356, 360 (2007) (quoting State  
v. Johnson, 298 N.C. 355, 361, 259 S.E.2d 752, 757 (1979)). As a result, if 
all of the statutory requirements are satisfied then the Commission must 
apply the statute and has no “discretion in making the required determi-
nation.” Puckett v. Norandal USA, Inc., 211 N.C. App. 565, 573-74, 710 
S.E.2d 356, 362 (2011). Furthermore, we have stated that the goals of 
this statute are: “ ‘(a) [T]o compensate a plaintiff for loss of the use value 
of a damage award or compensation for delay in payment; (b) to prevent 
unjust enrichment to a defendant for the use value of the money, and (c) 
to promote settlement.’ ” Childress v. Trion, Inc., 125 N.C. App. 588, 592, 
481 S.E.2d 697, 699 (alteration in original) (quoting Powe v. Odell, 312 
N.C. 410, 413, 322 S.E.2d 762, 764 (1984)), disc. review denied, 346 N.C. 
276, 487 S.E.2d 541 (1997). 

Based on our reading of the statute, plaintiff is entitled to interest on 
the award in the 23 May 2012 Opinion and Award from the date of the ini-
tial hearing, 27 August 2010, until the date that the award was paid in full 
for the following reasons. First, the statute says that the “employer shall 
pay interest on the . . . unpaid portion thereof from the date of the initial 
hearing.” N.C. Gen. Stat. § 97-86.2 (emphasis added). As discussed ear-
lier, by its use of the word “shall” the statute compels the Commission to 
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award interest on the unpaid portion of an award. Second, the purpose 
of interest is to compensate an individual for their inability to use the 
awarded money while an appeal is pending. In this case, plaintiff was 
unable to use the full amount of his lump sum monetary award in the  
6 April 2011 Opinion and Award because defendant did not pay  
the award while the appeal was pending; defendant did have the benefit 
of the use of the awarded money during the appeal. Therefore, plaintiff is 
entitled to interest as compensation for his inability to use the awarded 
money during his appeal, and defendant is foreclosed from retaining the 
benefit of being able to use the money during the appeal. 

There is no issue of double recovery here. The Full Commission rea-
soned that plaintiff was not entitled to interest under N.C.G.S. § 97-86.2 
because he “received weekly benefits pursuant to N.C. Gen. Stat. § 97-29 
throughout the pendency of the litigation,” and it would be a double 
recovery for plaintiff to receive benefits under N.C.G.S. § 97-31 and 
N.C.G.S. § 97-29 for the same time period. The 23 May 2012 Opinion  
and Award, however, prevented this result. The Opinion and Award 
made the following awards:

1. Subject to a reasonable attorney’s fee approved herein 
and the credit owed defendant for the temporary total 
disability compensation benefits paid to plaintiff after 
November 19, 2009, defendant shall pay permanent par-
tial disability compensation to plaintiff for permanent 
partial disability ratings to body parts specifically listed 
in N.C. Gen. Stat. Section 97-31 at the rate of $293.64 per 
week for a total of 285.6 weeks. This amount shall be paid 
in a lump sum.

2. Subject to a reasonable attorney’s fee approved 
herein, defendant shall pay equitable compensation in 
the total amount of $95,000.00 for permanent injury to 
important internal or external organs and body parts pur-
suant to N.C. Gen. Stat. Section 97-31(24). This amount 
shall be paid in a lump sum, subject to the attorney fee 
hereinafter approved.

(Emphasis added.) The Opinion and Award is clear that defendant is 
entitled to a credit for the total amount of the temporary total disability 
benefits paid to plaintiff under N.C.G.S. § 97-29. Thus, a double recov-
ery does not occur because the amount paid to plaintiff under N.C.G.S. 
§ 97-29 is deducted from the balance of the permanent partial disabil-
ity benefits awarded to plaintiff under N.C.G.S. § 97-31. Plaintiff is not 
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collecting benefits under N.C.G.S. § 97-29 and N.C.G.S. § 97-31 at the 
same time. 

In addition, the Full Commission erred in reasoning that none of 
plaintiff’s award was past due. The Full Commission reasoned that 
because none of plaintiff’s benefits were past due at the time of the ini-
tial hearing in this matter or when the 23 May 2012 Opinion and Award 
was entered, plaintiff was not entitled to interest. N.C.G.S. § 97-86.2 
states that the “employer shall pay interest on the final award or unpaid  
portion thereof from the date of the initial hearing on the claim.” N.C. 
Gen. Stat. § 97-86.2 (emphasis added). Thus, it does not matter that 
defendant had made weekly payments to plaintiff during the pendency 
of the appeal and that none of those payments were past due because 
the full amount of the lump sum award “became due” as of the date  
of the initial hearing. Therefore, the statute entitles plaintiff to interest 
on the unpaid portion of the award from the date of the initial hearing 
in this matter. 

For the reasons stated herein we reverse the 5 September 2013 Order 
of the Full Commission and remand this case to the Full Commission for 
issuance of an order consistent with this opinion.

Reversed and remanded.

Judges STEELMAN and DILLON concur.

WILLIAM S. MILLS, AncillAry AdministrAtor of the estAte of  
AARON LORENZO DORSEY, deceAsed, PlAintiff-APPellAnt

v.
DUKE UNIVERSITY, A not for Profit corPorAtion, LARRY CARTER, And  

JEFFREY LIBERTO, jointly And severAlly, defendAnts-APPellees

No. COA13-1164

Filed 17 June 2014

1. Immunity—public official immunity—campus police officers
Campus police officers are entitled to public official immunity 

for their acts in furtherance of their official duties so long as those 
acts were not corrupt, malicious, or outside of and beyond the scope 
of their duties.
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2. Wrongful Death—officers in individual capacities—summary 
judgment—no showing acts were corrupt, malicious, or out-
side of and beyond scope of duties

The trial court did not err by granting summary judgment in 
favor of defendants on plaintiff’s claims of wrongful death against 
defendant officers in their individual capacities. The evidence 
viewed in the light most favorable to plaintiff did not show that the 
acts of the officers leading to the victim’s death were corrupt, mali-
cious, or outside of and beyond the scope of their duties.

3. Appeal and Error—preservation of issues—failure to obtain 
ruling at trial court—false arrest

Although plaintiff contended the trial court erred in a wrongful 
death case by granting summary judgment in favor of defendants on 
plaintiff’s claim of false arrest, plaintiff failed to preserve this issue 
based on failure to obtain a ruling at the trial court.

Appeal by Plaintiff from judgment entered 6 June 2013 by Judge 
Paul G. Gessner in Superior Court, Durham County. Heard in the Court 
of Appeals 17 March 2014.

Law Office of Michael R. Dezsi, PLLC, by Michael R. Dezsi, pro hac 
vice; and Tin Fulton Walker & Owen, PLLC, by Adam Stein, for 
Plaintiff-Appellant.

Cranfill Sumner & Hartzog, LLP, by Dan M. Hartzog and Katie 
Weaver Hartzog, for Defendants-Appellees.

McGEE, Judge.

Aaron Lorenzo Dorsey (“Mr. Dorsey”) was shot and killed by a Duke 
University Police officer at approximately 1:00 a.m. on 13 March 2010, 
just outside the main entrance to Duke University Hospital in Durham 
(“the hospital”). When the shooting occurred, Preston Locklear was 
being treated for a serious injury in the intensive care unit of the hospital. 
A number of members of Preston Locklear’s family (“the Locklear fam-
ily”) were at the hospital that morning visiting him. The Locklear family 
members included: Charles Brayboy, Krecia Ann Brayboy, Alena Hull, 
Christine Locklear, Debbie Locklear, Justin Locklear, Shawn Locklear, 
Lenora Locklear, and Billie Jo Locklear. 

In his deposition, Mondrez Pamplin (“Mr. Pamplin”), testified that he 
was a hospital security guard working in the front lobby of the hospital 
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on the night shift between 12 and 13 March 2010. Shortly before 1:00 
a.m. on 13 March 2010, a member of the Locklear family approached him 
to complain about a man panhandling near the entrance of the hospital. 
Mr. Pamplin went outside and saw Mr. Dorsey. He asked Mr. Dorsey if 
he was visiting someone in the hospital, and Mr. Dorsey replied that he 
was not. Mr. Pamplin then suggested to Mr. Dorsey that he leave Duke 
University property. Mr. Dorsey did not leave, so Mr. Pamplin contacted 
Duke University Police to report Mr. Dorsey as a suspicious person. Duke 
University Police officers Larry Carter (“Officer Carter”) and Jeffrey 
Liberto (“Officer Liberto”) (together, “the officers”) responded, arriving 
at the entrance of the hospital shortly after 1:00 a.m. Mr. Pamplin asked 
the officers to “check [Mr. Dorsey] out.” 

The officers approached Mr. Dorsey and asked for identification. 
Mr. Dorsey turned away from the officers and started walking away. At 
this point, according to the officers’ testimony, Officer Liberto grabbed 
Mr. Dorsey and a struggle ensued. Officer Carter went to assist Officer 
Liberto, and Mr. Dorsey grabbed Officer Carter’s holstered weapon and 
attempted to remove it from Officer Carter’s holster. Officer Carter 
pressed down on Mr. Dorsey’s hand or hands, attempting to prevent 
Mr. Dorsey from obtaining the weapon. Officer Carter was yelling: “He’s 
got my gun. He’s getting my gun.” Officer Liberto let go of Mr. Dorsey 
and first began hitting Mr. Dorsey with his fists and then with his police 
baton. Officer Carter ended up struggling with Mr. Dorsey on the ground. 
Officer Liberto repeatedly asked if Mr. Dorsey had Officer Carter’s gun, 
and both officers commanded Mr. Dorsey to let go of the weapon. 

Some members of the Locklear family testified by deposition that 
they saw Mr. Dorsey grab Officer Carter’s weapon and struggle with 
Officer Carter in an attempt to take that weapon. Other members of 
the Locklear family testified they could not see Mr. Dorsey’s hands and, 
therefore, could not say if Mr. Dorsey was grabbing Officer Carter’s 
weapon. However, they did hear someone yelling things like: “He’s 
grabbed the gun[,]” “[l]et go; let go; let go,” and “let go of the gun.”  
Some of the Locklear family deposition testimony differed from State 
Bureau of Investigation (“SBI”) reports written after SBI agents had 
interviewed those family members immediately following the shooting. 
The officers were not able to subdue Mr. Dorsey and, at some point dur-
ing the struggle, Officer Liberto drew his service weapon and shot Mr. 
Dorsey in the head at close range. Mr. Dorsey died at the scene.

This action was filed on 16 September 2011 by William S. Mills, 
administrator of Mr. Dorsey’s estate (“Plaintiff”). Plaintiff’s complaint 
named as defendants Duke University (“Duke”), Officer Carter, and 
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Officer Liberto (together, “Defendants”). Plaintiff’s complaint included 
as causes of action: (1) wrongful death/negligence, (2) wrongful death/
assault and battery, and (3) wrongful death/willful and wanton conduct. 
Defendants filed a motion for summary judgment on 2 May 2013, alleg-
ing that the officers: (1) were “legally justified in using reasonable force 
to protect the lives and safety of themselves and other innocent bystand-
ers[,]” (2) were “entitled to public official immunity[,]” (3) “acted rea-
sonably at all times and there [was] no negligence or other grounds for 
liability which can be imputed to Duke[,]” (4) committed no acts justify-
ing punitive damages, and (5) that “[Mr.] Dorsey’s actions at the time of 
the incident . . . were the sole proximate cause of his death and consti-
tute contributory negligence[.]” 

The trial court entered judgment on 6 June 2013 granting summary 
judgment in favor of Defendants on all claims, and dismissing the action 
with prejudice. Plaintiff appeals. There are additional relevant facts  
that will be discussed in the body of the opinion. 

I.

Plaintiff argues that the trial court erred in granting summary judg-
ment in favor of Defendants. We disagree.

We first note that all Plaintiff’s arguments on appeal concern Officers 
Carter and Liberto in their individual capacities, and that Plaintiff does 
not argue that summary judgment, with respect to Duke, was improper. 
Therefore, summary judgment in favor of Duke is affirmed. Likewise, 
to the extent, if any, that Plaintiff’s complaint contained claims against 
Officers Carter and Liberto in their official capacities, summary judg-
ment on those claims is affirmed.

Summary judgment is proper only “ ‘if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affi-
davits, if any, show that there is no genuine issue as to any material fact 
and that any party is entitled to a judgment as a matter of law.’ ” Liberty 
Mut. Ins. Co. v. Pennington, 356 N.C. 571, 578-79, 573 S.E.2d 118, 123 
(2002) (citation omitted).

This Court has recognized that deciding what constitutes 
a bona fide issue of material fact is seldom an easy task. 
Nonetheless, we have instructed that “an issue is genuine 
if it is supported by substantial evidence,” which is that 
amount of relevant evidence necessary to persuade a rea-
sonable mind to accept a conclusion. Further, we have 
said that “[a]n issue is material if the facts alleged would 
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constitute a legal defense, or would affect the result of the 
action, or if its resolution would prevent the party against 
whom it is resolved from prevailing in the action.” The 
party seeking summary judgment bears the initial burden 
of demonstrating the absence of a genuine issue of mate-
rial fact. If the movant successfully makes such a showing, 
the burden then shifts to the nonmovant to come forward 
with specific facts establishing the presence of a genuine 
factual dispute for trial. “When considering a motion for 
summary judgment, the trial judge must view the pre-
sented evidence in a light most favorable to the nonmov-
ing party.” “All inferences of fact must be drawn against 
the movant and in favor of the nonmovant.” 

Id. at 578-79, 573 S.E.2d at 123-24 (citations omitted).

II.

[1] We must first address whether Officers Carter and Liberto are pro-
tected by public official immunity. “ ‘[P]ublic officials cannot be held 
individually liable for damages caused by mere negligence in the per-
formance of their governmental or discretionary duties.’ Police officers 
are public officials.” Clayton v. Branson, 153 N.C. App. 488, 492, 570 
S.E.2d 253, 256 (2002) (citations omitted). “A public official can be held 
individually liable if it is prove[n] that his act, or failure to act, was cor-
rupt or malicious, or that he acted outside of and beyond the scope of 
his duties.” Id. (citation and quotation marks omitted). 

Plaintiff contends that the officers cannot be covered by public 
official immunity because they were hired by, and were working for, a 
private institution – Duke University. We disagree.

“[A] policeman is an officer of the State.” State v. Hord, 264 N.C. 149, 
155, 141 S.E.2d 241, 245 (1965) (citations omitted). “It is not the method 
by which a policeman becomes a member of the police force of a munic-
ipality that determines his status but the nature and extent of his duties 
and responsibilities with which he is charged under the law.” Id. “To 
constitute an office, as distinguished from employment, it is essential 
that the position must have been created by the constitution or statutes 
of the sovereignty, or that the sovereign power shall have delegated to an 
inferior body the right to create the position in question.” Id. “An essen-
tial difference between a public office and mere employment is the fact 
that the duties of the incumbent of an office shall involve the exercise of 
some portion of the sovereign power.” Id.; see also State v. Ferebee, 177 
N.C. App. 785, 788, 630 S.E.2d 460, 462 (2006) (citation omitted) (“Under 
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. . . the Campus Police Act, campus police officers have the same statu-
tory authority granted to municipal and county police officers to make 
arrests for both felonies and misdemeanors and to charge for infractions 
within their jurisdictions. As such, they qualify as ‘public officers’ pursu-
ant to N.C. Gen. Stat. § 14-223.”).

Our General Assembly granted certain private universities the power 
to create campus police agencies through the enactment of Chapter 
74G, the Campus Police Act. N.C. Gen. Stat. §§ 74G-1 to 13 (2013). “As 
part of the Campus Police Program, the Attorney General is given the 
authority to certify a private, nonprofit institution of higher education 
. . . as a campus police agency and to commission an individual as a 
campus police officer.” N.C.G.S. § 74G-2(a). “The principal State power 
conferred on campus police by this Chapter is the power of arrest[.]” 
N.C.G.S. § 74G-2(b)(6). “In exercising the power of arrest, these officers 
apply standards established by State and federal law only[.]” N.C.G.S.  
§ 74G-2(b)(8). “Campus police officers, while in the performance of their 
duties of employment, have the same powers as municipal and county 
police officers to make arrests for both felonies and misdemeanors and 
to charge for infractions” on campus and other property as allowed by 
the Campus Police Act. N.C.G.S. § 74G-6(b). 

It is clear that campus police such as Officers Carter and Liberto, 
like municipal police officers, act pursuant to authority granted by our 
General Assembly, and that their duties involve “the exercise of some 
portion of the sovereign power.” Hord, 264 N.C. at 155, 141 S.E.2d at 245. 
We hold that Officers Carter and Liberto are entitled to public official 
immunity for their acts in furtherance of their official duties so long as 
those acts were not corrupt, malicious, or outside of and beyond the 
scope of their duties. Clayton, 153 N.C. App. at 492, 570 S.E.2d at 256.

III.

[2] Plaintiff first contends there existed “genuine issues of material 
fact such that summary judgment was improper.” All three of Plaintiff’s 
claims were for wrongful death. Specifically, Plaintiff argues:

A genuine issue of fact clearly exists here, where one 
witness is claiming that Mr. Dorsey had a hold of Officer 
Carter’s gun throughout the entire duration of the strug-
gle, which was said to last more than three minutes, and 
where several other witnesses, those who were in close 
proximity to the events, testified that Mr. Dorsey did not, 
at any time, reach for or grab Officer Carter’s gun. The 
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contradictory nature of the testimony of these witnesses 
is simply too glaring.

Plaintiff contends in his brief that the deposition testimony of Mr. 
Pamplin, Duke security guard Mark Golby, and Christine Locklear 
support the above argument. However, none of these witnesses testi-
fied that: “[Mr.] Dorsey did not, at any time, reach for or grab Officer 
Carter’s gun.” None of these witnesses testified in any manner to even 
a suspicion that Mr. Dorsey never grabbed Officer Carter’s gun. These 
witnesses testified that, from where they were located during the inci-
dent, they could not see Mr. Dorsey’s hands or Officer Carter’s weapon. 
Because they could not see what was happening with Officer Carter’s 
weapon during the struggle, they could not honestly state that they ever 
saw Mr. Dorsey grab Officer Carter’s weapon. They did, however, pro-
vide the following testimony.

Mr. Pamplin testified, inter alia, that during the several-minute 
struggle, he heard the officers yell “[s]top resisting[,]” heard Officer 
Carter say: “He has my gun[,]” saw Officer Carter and Mr. Dorsey strug-
gling ‒ both standing up and on the ground ‒ and heard the officers repeat-
edly command Mr. Dorsey to: “Let go of the gun; let go of the gun.” When 
Mr. Pamplin was asked if he had “any reason to doubt that Mr. Dorsey 
was holding the gun,” he answered: “No.” When asked if he thought 
Mr. Dorsey did grab Officer Carter’s weapon, he answered: “Yes.” Mr. 
Pamplin’s testimony was generally consistent with that of both Officer 
Carter and Officer Liberto. This testimony is directly contrary to the fol-
lowing statement made by Plaintiff in his brief: “[Mr.] Pamplin testified 
that . . . Officer Carter yelled to Officer Liberto that Mr. Dorsey had a 
hold of Officer Carter’s weapon, although [Mr.] Pamplin denied that 
Mr. Dorsey ever actually had a hold of Officer Carter’s gun. (Pamplin 
Dep., p. 45).” (Emphasis added). Nowhere on page forty-five—or any-
where else in Mr. Pamplin’s deposition—does he testify that Mr. Dorsey 
never “had a hold” of Officer Carter’s weapon. 

In his deposition, Duke security guard Mark Golby (“Mr. Golby”), 
testified as follows:

Q. Okay. You gave some testimony in which you said you 
never saw [Mr.] Dorsey’s hands on the gun; you never saw 
those sorts of things. From [where] you were standing, 
you were not able to see [Officer] Carter’s gun, were you?

A. No.

Q. And you were not able to see [Mr.] Dorsey’s hands or 
[Officer] Carter’s hands at that time, were you?
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A. No, I couldn’t see.

Q. So when you’re saying you never saw this, what you’re 
really saying is you couldn’t see it?

A. Right.

Mr. Golby further testified that, during the struggle, Officer Carter 
said Mr. Dorsey had a hold of Officer Carter’s weapon, that Officer Liberto 
told Mr. Dorsey several times to let go of the weapon, and that Officer 
Liberto finally told Mr. Dorsey that if he did not release the weapon, 
Officer Liberto would shoot him. Nowhere did Mr. Golby indicate that 
Mr. Dorsey did not reach for or grab Officer Carter’s weapon. Mr. Golby’s 
deposition testimony is generally consistent with that of both Officer 
Carter and Officer Liberto.

Christine Locklear testified she saw the officers talking to Mr. 
Dorsey, but did not hear what was said. She saw them begin to scuffle 
and saw Mr. Dorsey and Officer Carter fall to the ground. She then went 
inside the hospital, and was inside when the shot was fired. As she was 
about to enter the hospital, immediately before she heard the shot, she 
“heard somebody say ‘he’s got his hands on the [weapon.]’ ” At Christine 
Locklear’s deposition, when asked, she agreed she did not “know 
whether or not Mr. Dorsey got his hand on the officer’s weapon[,]” she 
“just didn’t see that[,] . . . if when he fell, that was going on – if when he 
fell that Mr. Dorsey did reach for it, I did not see it. Honey, I got away 
from that.” Christine Locklear did not say it did not happen. Plaintiff’s 
attorney asked her if, when Mr. Dorsey and the officers were struggling 
on the ground, she thought “that Mr. Dorsey presented a serious risk of 
harm to the police officers?” She answered: 

I did. . . . I thought he could have grabbed his gun. . . . 
I mean, it was like he got in a rage or something when 
they asked him. You know, or I assumed they asked him to 
leave the premises, and it was like he got in a rage and real 
angry, I mean, just because of the assumptions or what-
ever. He was real, real upset. He was really angry.

Christine Locklear testified that, immediately after the shooting, 
she heard people talking about what had just happened, and she heard 
people saying things like:

Yeah, that he did grab the Law’s gun and that’s the reason 
and I heard that – I assumed that the white man did hit 
him with the baton to get him off the Law but no way – I 
mean, it was said that he was beat with the baton, and he 
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would not let go of the officer’s gun that he had; so after 
[the officer] beat [him] so long and he wouldn’t let go, 
that’s when, I reckon, they drew the gun. And it was said 
that, you know, they told him to let go and he wouldn’t and 
so he shot him.

Christine Locklear stated she didn’t specifically remember if any of her 
family members said they saw Mr. Dorsey grab the gun. Nowhere in the 
testimony of Mr. Pamplin, Mr. Golby, or Christine Locklear did either of 
them state that Mr. Dorsey did not grab Officer Carter’s weapon, or that 
they believed Mr. Dorsey never grabbed Officer Carter’s weapon.

Multiple other witnesses testified by deposition that they did see Mr. 
Dorsey attempting to take Officer Carter’s weapon from Officer Carter’s 
holster. Alena Hull (“Ms. Hull”) testified: 

A And they went to fighting and stuff, and the black offi-
cer [Carter], he was down on the ground; but the white 
officer [Liberto], now, he had out his gun.

. . . . 

A And telling the boy [Mr. Dorsey] to give up – he kept 
telling the boy to give up because they were already fight-
ing him and beating him and he never would give up, and 
the black Law and him, they went down to the ground;  
and he had his hand on the Law’s pistol.

Q Okay. Who did?

A The guy that was shot.

. . . . 

Q Okay. When you saw that, did you think he [Mr. Dorsey] 
was trying to take [Officer Carter’s] gun?

A Yes, sir because he was in a rage.

. . . . 

A My opinion, the black guy that was down on the 
ground and the one that was shot, the white officer had no 
other choice but to shoot him where he shot, being honest, 
because if he would have done anything else, he would 
have shot the other officer.

. . . . 
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A He was hitting him in his back, his head, [with what 
looked like a “blackjack”] and he never would turn loose.

It is true that a report made by SBI Special Agent B.S. Fleming fol-
lowing an on-site interview with Ms. Hull shortly after the incident does 
not include the same detail. According to Agent Fleming’s report, Ms. 
Hull told him “she heard someone scream that someone had a gun[,]” 
saw two officers fighting with a man, and saw a white officer with his 
weapon drawn. According to this report, Ms. Hull could not see what 
was happening with Officer Carter’s weapon or Mr. Dorsey’s hands. 

Krecia Ann Brayboy (“Ms. Brayboy”) testified that Mr. Dorsey 
grabbed the black officer’s weapon with his right hand and she thought 
at that time the black officer “threw his hand on top of [Mr. Dorsey’s] 
hand trying to keep [Mr. Dorsey] from pulling [the officer’s weapon]; get-
ting it out of [the holster].” Ms. Brayboy testified,

to me, if he would have fired anywhere else below the 
shoulders, the black officer would have gotten shot. . . . . 
Truthfully, to be honest, I’m sorry for what happened, but 
the officer really had no other choice because if this man 
would have gotten this weapon unhooked, it would have 
been chaos there. There isn’t any telling who all would 
have been killed[.]

Ms. Brayboy heard the white officer saying: “Let it go, let it go. Let it go, 
let it go.” Further, according to Ms. Brayboy, Mr. Dorsey

just would not let that weapon go. . . . . [t]hey could not get 
him to break that grip. . . . . All I know is Mr. Dorsey had 
a grip of that man’s weapon and would not let go. They 
begged and begged and begged this man to let this weapon 
go and he wouldn’t.

Ms. Brayboy admitted she had withheld most of this information from 
the SBI agent who interviewed her on the night of the incident; instead, 
stating that she had been inside at the time and had not seen anything.

Charles Brayboy (“Mr. Brayboy”) testified that Mr. Dorsey grabbed 
Officer Carter’s weapon and would not let it go.

I don’t know how in the world [Officer Carter] held onto 
that guy and held his hand. The cop was telling him to let 
it go, man; let it go. . . . . He begged him, man. He begged 
him to let it go, man. He tried his best. . . . He told him to 
let it go, man. He said let it go, man; let it go; let it go, man; 



390 IN THE COURT OF APPEALS

MILLS v. DUKE UNIV.

[234 N.C. App. 380 (2014)] 

let it go. He didn’t want to do it, man. . . . . I was scared if 
he got that gun out, man, there wasn’t any telling what he 
might have done.

Mr. Brayboy testified he had withheld information from the original 
investigating officer, but, after thinking about the situation, he realized 
had it been his child who had been shot, he would have wanted to know 
why it happened.

Debbie Locklear first told investigators she saw the officers strug-
gling with Mr. Dorsey, and heard them yelling, “ ‘put it down’ and ‘let it 
go’ over and over again.” She told investigators she did not see what was 
in Mr. Dorsey’s hands. In her opinion, the officers “did what they had to 
do” because Mr. Dorsey “refused to surrender” and the officers were “in 
danger.” In her deposition testimony, Debbie Locklear stated:

[Mr. Dorsey] was very, very – he was on something. This 
black guy, his eye balls were that big. They tussled. They 
fought. They tussled. I mean, they had a black – some kind 
of thing. I mean, they were just trying to make him – you 
know. When he got his hand on that gun – his gun was in 
the holster. The black guy got his hand on that gun and 
would not let that gun go, and when I gave this statement, I 
was throwing up. I was so disgusted. I was scared, crying, 
and everything else, and when you get in a state of mind 
like that there and you know when your life is on the line, 
too, your mind goes blank. 

Plaintiff agrees that Mr. Dorsey and Officer Carter became engaged 
in a struggle; that Officer Liberto hit Mr. Dorsey multiple times with his 
fist and his standard issue baton; that Mr. Dorsey and Officer Carter 
fell to the ground, still locked in a struggle; and that Officer Liberto 
finally drew his service weapon and shot Mr. Dorsey in the head. Both 
officers testified that Mr. Dorsey grabbed Officer Carter’s weapon and 
would not let it go. They both testified that Officer Liberto attempted 
to get Mr. Dorsey to release the weapon by hitting Mr. Dorsey with his  
fist. Officer Liberto testified when that did not work, he removed  
his baton and began hitting Mr. Dorsey with the baton, but that Mr. Dorsey 
still would not release Officer Carter’s weapon. The officers testified 
that Officer Liberto repeatedly commanded Mr. Dorsey to let go of the 
weapon. According to both officers, after Officer Carter and Mr. Dorsey 
fell to the ground, Officer Carter called out that Mr. Dorsey was pulling 
on the weapon. Officer Carter testified that his weapon was pulled par-
tially out of his holster. Officer Liberto testified that Officer Carter yelled  
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that Mr. Dorsey was “getting [his] gun.” Both officers testified they believed  
Mr. Dorsey was an immediate threat because he was pulling on the 
weapon, would not release it, and might have gained control of it. 

Plaintiff’s own expert, Francis Murphy (“Mr. Murphy”), testified he 
believed Mr. Dorsey grabbed Officer Carter’s weapon, though he believed 
it happened after Officer Liberto had hit Mr. Dorsey with his fists and the 
baton. Mr. Murphy also testified he believed the reason Officer Liberto 
shot Mr. Dorsey “was because he was inadequately trained. He didn’t 
know how to control the situation. He didn’t know how to break the 
situation up.” Mr. Murphy testified he didn’t believe Officer Liberto 
wanted to shoot Mr. Dorsey; his opinion was that the officers were try-
ing to arrest Mr. Dorsey without legal justification and that, due to poor 
training, the officers used unnecessary force and Mr. Dorsey responded. 
When asked: “But once [attempts to subdue Mr. Dorsey] had failed and 
they got to this point where the deadly force appeared to be imminent 
to be used against them, that’s why [Officer Liberto] shot [Mr. Dorsey]?” 
Mr. Murphy replied: “Sure.” 

Viewing the evidence in the light most favorable to Plaintiff, Plaintiff 
provided no evidence tending to show that Mr. Dorsey did not attempt 
to gain control of Officer Carter’s weapon. “At the summary judgment 
stage, plaintiffs cannot rely on the allegations of the complaint; rather, 
plaintiffs need to present specific facts to support their claim.” Haynes 
v. B & B Realty Grp., LLC, 179 N.C. App. 104, 109, 633 S.E.2d 691, 694 
(2006) (citation omitted).

Our Supreme Court has long held:

It is axiomatic that every person has the right to resist an 
unlawful arrest. In such case the person attempting the 
arrest stands in the position of a wrongdoer and may be 
resisted by the use of force, as in self-defense. True the 
right of a person to use force in resisting an illegal arrest is 
not unlimited. He may use only such force as reasonably 
appears to be necessary to prevent the unlawful restraint 
of his liberty. And where excessive force is exerted, the 
person seeking to avoid arrest may be convicted of assault, 
or even of homicide if death ensues[.]

In applying this rule of law, this Court has engaged in the 
following analytical framework:

Since the initial arrest . . . [was] illegal, plaintiff was 
entitled to use a reasonable amount of force to resist. 
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Under this analysis, if the amount of force used by 
plaintiff was unreasonable . . ., then the officers had 
probable cause to arrest him under G.S. § 14-33(b)(8) 
[the statute criminalizing an assault on a law enforce-
ment or government officer]. 

Moreover, the General Assembly has also provided that 
an individual “is not justified in using a deadly weapon or 
deadly force to resist an arrest by a law-enforcement offi-
cer using reasonable force,” when the individual knows 
that it is a true law enforcement officer who is attempting 
to make the arrest. N.C. Gen. Stat. § 15A-401(f)(1) (2005).

State v. Branch, 194 N.C. App. 173, 177, 669 S.E.2d 18, 20-21 (2008) (cita-
tions omitted). This Court has applied the same analysis when reviewing 
detentions not amounting to arrest. Id. at 178, 669 S.E.2d at 21.

Assuming, arguendo, the officers had no legal basis to detain Mr. 
Dorsey, Mr. Dorsey was not justified to resort to deadly force in response 
to that detention. Once Mr. Dorsey grabbed Officer Carter’s weapon, he 
exceeded any “force as reasonably appear[ed] to be necessary to pre-
vent the unlawful restraint of his liberty.” Id. at 177, 669 S.E.2d at 20. Mr. 
Dorsey’s response was excessive, and became unlawful. Id. at 177, 669 
S.E.2d at 20-21. Had the officers managed to subdue Mr. Dorsey without 
the use of deadly force, they could have, and almost certainly would 
have, arrested Mr. Dorsey.

An officer may resort to the use of deadly force “[t]o defend himself 
or a third person from what he reasonably believes to be the use or 
imminent use of deadly physical force[.]” N.C. Gen. Stat. § 15A-401(d)(2)
(a) (2013). “This portion of the statute ‘was designed solely to codify and 
clarify those situations in which a police officer may use deadly force 
without fear of incurring criminal or civil liability.’ ” Turner v. City of 
Greenville, 197 N.C. App. 562, 567, 677 S.E.2d 480, 484 (2009) (citation 
omitted).

Although Plaintiff presented expert testimony in support of his 
claim that Mr. Dorsey’s hands were not on Officer Carter’s weapon at 
the time Officer Liberto shot Mr. Dorsey, “[a] public official can [only] 
be held individually liable if it is ‘prove[n] that his act, or failure to act, 
was corrupt or malicious, or that he acted outside of and beyond the 
scope of his duties.’ ” Clayton, 153 N.C. App. at 492, 570 S.E.2d at 256 
(citations omitted). John Eric Combs (“Mr. Combs”), an instructor for 
the North Carolina Justice Academy, testified concerning the required 
“subject control and arrest techniques lesson plan for law enforcement 
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officers” in North Carolina. Mr. Combs testified he did not know if Mr. 
Dorsey’s hands were on the gun at the time Officer Liberto fired the shot, 
but it would not have changed his opinion that Officer Liberto’s use of 
deadly force was justified. Mr. Combs stated: “We specifically teach in 
the subject control arrest techniques training program that any attack 
that includes an attempt to disarm an officer is a deadly force attack.” 
Mr. Combs was asked: “So an officer would be entitled to counter that 
deadly force with the use of deadly force?” Mr. Combs responded: “Yes, 
sir.” Mr. Combs further opined: “As far as a situation where two officers 
are around, an assailant grabs an officer’s weapon, my suggestion at that 
point is for the other officer to do exactly what [Officer] Liberto did and 
use deadly force.”   

Former SBI Agent Steven Carpenter testified that in his opinion:

Looking at all the depositions and stuff, and applying 
North Carolina’s General Statute 15a-401, they very, very 
early in this struggle had every reason in the world to 
believe [Mr. Dorsey] intended to take that gun and harm 
somebody. They were responsible for protecting a large 
number of citizens around them that night. . . . . As a police 
officer they had a responsibility to protect those people, 
and, if anything, I don’t think they reacted quick enough to 
ensure that these people did not meet with serious injury 
or death.

We hold that the evidence, viewed in the light most favorable 
to Plaintiff, does not show that the acts of the officers leading to Mr. 
Dorsey’s death were “ ‘corrupt or malicious, or . . . outside of and beyond 
the scope of [their] duties.’ ” Clayton, 153 N.C. App. at 492, 570 S.E.2d 
at 256 (citations omitted). We affirm the grant of summary judgment in 
favor of Officer Carter and Officer Liberto on Plaintiff’s claims of wrong-
ful death against the officers in their individual capacities.

[3] Plaintiff also argues the trial court erred in granting summary judg-
ment on Plaintiff’s claim of false arrest. Plaintiff’s complaint did not con-
tain a claim for false arrest. Plaintiff filed a motion for leave to file first 
amended complaint, adding a claim for false arrest, four days before 
the hearing on Defendants’ motion for summary judgment. The trial 
court heard Plaintiff’s motion after it had heard Defendants’ motion for 
summary judgment and, at the close of the hearing, stated: “I’m going 
to take the motion to amend the complaint, as well as the motion for 
summary judgment under advisement.” As Plaintiff acknowledges 
in his brief, “the [trial court] failed to rule on the motion to amend.”  
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“[G]enerally, the failure to obtain a ruling on a motion presented to a 
trial court renders the argument raised in the motion unpreserved on 
appeal. See N.C.R. App. P. 10(a)(1) (2012).” Dep’t of Transp. v. Webster, 
__ N.C. App. __, __, 751 S.E.2d 220, 223 (2013) disc. review denied, __ 
N.C. __, 755 S.E.2d 618 (2014). The present issue does not fall outside the 
general rule. Plaintiff has failed to preserve this argument for appellate  
review. Id.

Because of our holdings above, we do not reach Plaintiff’s argument 
concerning contributory negligence. 

Affirmed.

Chief Judge MARTIN and Judge CALABRIA concur.

STATE OF NORTH CAROLINA on relAtion of CITY OF CHARLOTTE, 
A municiPAl corPorAtion, PlAintiff-APPellee

v.
HIDDEN VALLEY KINGS AKA HVK or ICEE MONEY, WENDELL McCAIN,  

KEVIN FUNDERBURK And CORDELL BLAIR, defendAnts-APPellAnts

No. COA14-72

Filed 17 June 2014

Appeal and Error—interlocutory orders and appeals—prelimi-
nary injunction—no substantial right

Defendant’s appeal from a preliminary injunction in a North 
Carolina Street Gang Nuisance Abatement Act case was dismissed. 
Defendant did not argue any substantial right that would be irrevoca-
bly lost if the preliminary injunction was not immediately reviewed.

Appeal by Defendant Kevin Funderburk from preliminary injunction 
entered 26 August 2013 by Judge Richard D. Boner in Superior Court, 
Mecklenburg County. Heard in the Court of Appeals 3 June 2014.

Charlotte-Mecklenburg Police Department, by Assistant City 
Attorney Richard R. Perlungher and Deputy City Attorney Mark 
H. Newbold, for Plaintiff-Appellee.

Arnold & Smith, PLLC, by L. Bree Laughrun and Kyle Frost, for 
Defendant Kevin Funderburk.
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McGEE, Judge.

The State of North Carolina, on relation of the City of Charlotte, 
(“Plaintiff”) filed a complaint and motion for preliminary and perma-
nent injunction against Hidden Valley Kings, also known as HVK or 
ICEE Money, Wendell McCain, Kevin Funderburk, and Cordell Blair 
(together, “Defendants”) on 12 August 2013. In its complaint, Plaintiff 
cited N.C. Gen. Stat. §§ 14-50.41 et seq., the “North Carolina Street Gang 
Nuisance Abatement Act” (hereinafter “the Act”) and N.C. Gen. Stat.  
§ 19-2.1, which provides for an action for abatement of a nuisance. The 
Act provides: (1) that a gang that regularly engages in criminal street 
gang activities constitutes a public nuisance, (2) that a trial court may 
enter an order enjoining a defendant from engaging in criminal street 
gang activity, and (3) that a trial court may “impose other reasonable 
requirements to prevent the defendant or a gang from engaging in future 
criminal street gang activities.” N.C. Gen. Stat. § 14-50.43(b),(c) (2013).

The trial court held a hearing on Plaintiff’s motion for prelimi-
nary injunction on 22 August 2013. Counsel for both Plaintiff and for 
Defendant Kevin Funderburk (hereinafter “Defendant Funderburk”) 
were present and gave arguments to the trial court. The trial court found 
that Plaintiff had “no adequate remedy at law to prohibit” Defendants 
from “associating together for the purpose of regularly engaging in crim-
inal street gang activity.” The trial court further found that, without a 
preliminary injunction, Plaintiff and citizens and residents of the Hidden 
Valley Neighborhood and greater Charlotte area would “suffer irrepa-
rable harm from the criminal street gang activity regularly engaged in 
by” Defendants. The trial court also found that Plaintiff “demonstrated a 
likelihood of success on the merits of the case.” 

The trial court ordered that Defendants were restrained and enjoined 
from the following:

a. Engaging in criminal street gang activity as defined in 
North Carolina Gen. Stat. § 14-50.16(c);

b. Driving, standing, sitting, walking, gathering or appear-
ing, anywhere in public view or any place accessible to 
the public within Mecklenburg County, with any member 
of the HVK gang that he or she knows to be a member of 
the HVK gang, including but not limited to those members 
identified by name in this Preliminary Injunction, except 
when directly traveling to or from the following locations 
and where their presence is required: (1) inside a school or 
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other educational facility where they are attending a class 
or on school business; (2) inside a church or other place of 
worship; (3) at a location where they are actively engaged 
in a legitimate business, employment, trade, training, pro-
fession or occupation; or, (4) at a location where they are 
attending counseling sessions or community meetings at 
community centers or other established organizations;

c. Confronting, intimidating, annoying, harassing, threat-
ening, challenging, provoking, assaulting or battering any 
person that he or she knows to be a witness to any criminal 
street gang activity of HVK, to be a victim of any criminal 
street gang activity of HVK, or to have complained about 
any criminal street gang activity of HVK;

d. Possessing any firearm, imitation firearm, ammunition, 
or deadly weapon, knowingly remaining in the presence 
of anyone who is in possession of such firearm, imita-
tion firearm, ammunition or illegal weapon, or knowingly 
remaining in the presence of such firearm, imitation fire-
arm, ammunition or illegal weapon, anywhere in public 
view or any place accessible to the public;

e. Knowingly remaining in the presence of anyone 
who is in possession of any illegal drugs, narcotics or 
paraphernalia;

f. Recruiting, soliciting, enticing, or encouraging individ-
uals to join HVK or to perform any acts that will support 
HVK or its members;

g. Taking any action that prevents a member from leaving 
HVK, including, but not limited to, threatening or intimi-
dating by any means, the person attempting to leave HVK 
or any member of that person’s family or friends;

h. Participating in the unlawful possession, use or sale of 
any controlled substance as defined by state or federal law 
or the possession or use of any drug paraphernalia; and,

i. Being present on or in any private property within 
Mecklenburg County not open to the general public with 
any person that he or she knows to be a member of the 
HVK gang, including, but not limited to, those members 
identified by name in this Preliminary Injunction, except 
when the members are relatives of the same family and 
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are on or in private property of a family member they 
share in common.

Defendant Funderburk appeals from the entry of the above prelimi-
nary injunction.

We first address whether this appeal must be dismissed as pre-
mature. “A preliminary injunction is an interlocutory order.” Looney  
v. Wilson, 97 N.C. App. 304, 307, 388 S.E.2d 142, 144 (1990). There is no 
immediate right of appeal from an interlocutory order unless the order 
affects a substantial right. N.C. Gen. Stat. §§ 1-277, 7A-27(b)(3) (2013). 

Issuance “of a preliminary injunction cannot be appealed prior to 
final judgment absent a showing that the appellant has been deprived 
of a substantial right which will be lost should the order ‘escape appel-
late review before final judgment.’ ” Clark v. Craven Regional Medical 
Authority, 326 N.C. 15, 23, 387 S.E.2d 168, 173 (1990) (quoting State  
v. School, 299 N.C. 351, 358, 261 S.E.2d 908, 913 (1980)). “If no such right 
is endangered, the appeal cannot be maintained.” School, 299 N.C. at 
358, 261 S.E.2d at 913. In School, the defendants offered “no evidence of 
any substantial right which will be irrevocably lost if the state’s entitle-
ment to the preliminary injunction is not now reviewed.” Id. The order 
in School restrained the defendants “from operating day-care centers 
without complying with the licensing requirements of the [Day-Care 
Facilities] Act.” Id. Our Supreme Court held that the defendants’ conten-
tion that “compliance with the Act’s requirements violates their consti-
tutionally guaranteed religious freedoms goes to the heart of their legal 
challenge to the application of the Act itself and must await resolution 
at the final hearing when all the facts upon which such resolution must 
rest can be fully developed.” Id.

Our Supreme Court further stated that its “refusal to allow [the] 
defendants’ appeal is not a surrender to technical requirements of final-
ity.” Id. “The statutes and rules governing appellate review are more than 
procedural niceties. They are designed to streamline the judicial pro-
cess, to forestall delay rather than engender it.” Id. “ ‘There is no more 
effective way to procrastinate the administration of justice than that of  
bringing cases to an appellate court piecemeal through the medium 
of successive appeals from intermediate orders.’ ” Id. (quoting Veasey  
v. Durham, 231 N.C. 357, 363, 57 S.E.2d 377, 382 (1950)); see also Barnes 
v. St. Rose Church of Christ, 160 N.C. App. 590, 586 S.E.2d 548 (2003).

In the present case, Defendant Funderburk offered in his brief that 
there is “no evidence of any substantial right which will be irrevoca-
bly lost if the state’s entitlement to the preliminary injunction is not 
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now reviewed.” School, 299 N.C. at 358, 261 S.E.2d at 913. As discussed 
above, the “rule forbidding interlocutory appeals is designed to promote 
judicial economy by eliminating the unnecessary delay and expense 
of repeated fragmentary appeals and by preserving the entire case for 
determination in a single appeal from a final judgment.” Love v. Moore, 
305 N.C. 575, 580, 291 S.E.2d 141, 146 (1982). “Additionally, appellate 
courts are almost always better able to decide the legal issues when they 
have before them a fully developed record.” Id.

The record before this Court contains only a brief transcript of 
the short hearing before the trial court and an affidavit from a detec-
tive with the Charlotte-Mecklenburg Police Department Gang Unit. 
Defendant Funderburk offered no evidence during the hearing before 
the trial court. Defendant Funderburk has not argued any substantial 
right that will be irrevocably lost if the preliminary injunction is not now 
reviewed, and his appeal is dismissed.

Dismissed.

Judges ELMORE and McCULLOUGH concur.

STATE OF NORTH CAROLINA
v.

ELWOOD WARREN COLLINS

No. COA13-1043

Filed 17 June 2014

1. Jurisdiction—subject matter—order—post-conviction DNA 
testing—entered out of session—without consent of parties

The trial court did not lack subject matter jurisdiction to enter 
an order denying defendant’s motion for post-conviction DNA 
testing. Pursuant to N.C.G.S. § 7A-47.1, a trial court may exercise 
in chambers jurisdiction in a nonjury matter arising in his or her  
district to enter an order out of session and without the consent of 
the parties.

2. Criminal Law—post-conviction proceedings—motion for 
DNA testing—no newer and more accurate tests

The trial court did not err by denying defendant’s motion for 
post-conviction DNA testing under N.C.G.S. § 15A-269. Defendant 
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failed to adequately establish that newer and more accurate tests 
would identify the perpetrator or contradict prior test results.

Appeal by Defendant from Order entered 11 April 2013 by Judge 
Benjamin G. Alford in Craven County Superior Court. Heard in the Court 
of Appeals 22 January 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
Laura E. Parker, for the State.

Richard J. Costanza for Defendant. 

STEPHENS, Judge.

Procedural History and Evidence

This case arises from Defendant Elwood Warren Collins’s motion 
for post-conviction DNA testing. On 22 October 2003, Defendant was 
indicted for first-degree murder in the death of Christina Lee. On 6 May 
2005, Defendant pled guilty to second-degree murder pursuant to the 
United States Supreme Court’s opinion in North Carolina v. Alford, 400 
U.S. 25, 27 L. Ed. 2d 162 (1970) (determining that a court may accept a 
plea of guilty to second-degree murder when the State has strong evi-
dence of guilt of first-degree murder even though the defendant claims 
that he is innocent, if the defendant, represented by competent coun-
sel, intelligently concludes that he should plead guilty to second-degree 
murder rather than be tried for first-degree murder). As a result, the trial 
court sentenced Defendant in the presumptive range to an active term of 
157 to 198 months in prison.

More than four years later, on 28 December 2009, Defendant filed a 
pro se motion seeking post-conviction DNA testing on certain items of 
evidence related to Lee’s death. The trial court appointed counsel to rep-
resent Defendant on 10 February 2010, and Defendant filed an amended 
affidavit in support of his motion for genetic testing on 24 March 2010. 
The State filed an answer contesting Defendant’s motion on 7 December 
2012.1 A proceeding on the motion was held on 12 March 2013, and coun-
sel appeared for both sides. According to the trial court, the proceeding 
was conducted to determine “whether . . . [Defendant’s] motion meets 
the threshold requirements of the statute, and if so, record a hearing [at] 

1. The record contains no explanation for the remarkable delay in the filing of the 
State’s answer.
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which time the State and [D]efendant will be allowed to present further 
evidence in support of their positions.” 

The parties have stipulated that they appeared before the trial court 
two days later, on 14 March 2013, “to address the request for post[-] 
conviction DNA testing.” According to this stipulation, “[t]he parties 
agreed that [the trial court] could make a ruling based on the motion 
itself and the State’s response.” That afternoon, the trial court contacted 
counsel for the parties by e-mail, indicating that Defendant’s motion was 
denied and stating that

Defendant has failed to show how the DNA material to 
be tested is material to his defense or what th[e] ‘newer 
and more accurate testing’ consists of or how said results 
would be significantly more accurate and probative of the 
identity of the perpetrator. The mere mouthing of these 
conclusory statements, absent more, [is] insufficient to 
carry . . . [D]efendant’s burden on this issue.

The e-mail directed the State to draft an order denying the motion, which 
would be circulated to defense counsel and then executed by the trial 
court. The court entered its written order denying the motion on 11 April 
2013. Defendant appeals.

Discussion

On appeal, Defendant argues (1) that the trial court’s 11 April 2013 
order is null and void for lack of jurisdiction, or, alternatively, (2) that 
the trial court erred in denying Defendant’s motion for post-conviction 
DNA testing. We disagree.

I.  Jurisdiction

Whether a trial court has subject-matter jurisdiction is 
a question of law, reviewed de novo on appeal. Subject-
matter jurisdiction involves the authority of a court to 
adjudicate the type of controversy presented by the action 
before it. Subject-matter jurisdiction derives from the law 
that organizes a court and cannot be conferred on a court 
by action of the parties or assumed by a court except as 
provided by that law. When a court decides a matter with-
out the court’s having jurisdiction, then the whole pro-
ceeding is null and void, i.e., as if it had never happened.

McKoy v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010) 
(citations and internal quotation marks omitted; italics added). 
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[1] Defendant argues that the trial court’s 11 April 2013 order is null 
and void for lack of jurisdiction because it was filed out of session and 
without his consent. In making this argument, Defendant points out that 
the proceedings on 12 and 14 March 2013 were held during the 11 March 
2013 Criminal Session of Craven County Superior Court, which con-
cluded well before the trial court filed its 11 April 2013 written order.2 
For support, Defendant cites our Supreme Court’s opinion in State  
v. Trent, which held that:

[A]n order of the superior court, in a criminal case, must 
be entered during the term, during the session, in the 
county[,] and in the judicial district where the hearing was 
held.3 Absent consent of the parties, an order entered in 
violation of these requirements is null and void and with-
out legal effect.

359 N.C. 583, 585, 614 S.E.2d 498, 499 (2005). We are not persuaded by 
Defendant’s argument. 

In Trent, the defendant was charged with and convicted of robbery 
with a dangerous weapon. Id. at 584, 614 S.E.2d at 499. Before trial, the 
defendant filed two motions to suppress. Id. A hearing on the motions 
was held on 11 October 2001 and continued to 17 January 2002. Id. 
The trial court declined to rule at the end of the January hearing and 
announced its determination seven months later, in the following term, 
denying the defendant’s motions. Id. The defendant appealed, and our 
Supreme Court granted a new trial because the court’s order was “null 
and void since it was entered out of term and out of session.” Id. at 586, 
614 S.E.2d at 500. 

2. For purposes of addressing Defendant’s argument, we take judicial notice of the 
Division II calendar of superior courts for the spring 2013 term, available at http://www.
nccourts.org/Courts/CRS/Calendars/Documents/spring2013-statewide.pdf. See generally 
Baker v. Varser, 239 N.C. 180, 186, 79 S.E.2d 757, 761–62 (1954) (taking judicial notice of 
the assignment of trial judges to hold court). According to the information in that calendar, 
Judge Alford was assigned to Superior Court Division II, judicial district 3B. The spring 
term was set to begin January 7 and end July 1. Beginning 11 March 2013, Judge Alford 
was scheduled to hold the criminal and civil sessions of Craven County Superior Court, 
which were set to last for one week. Judge Alford was also scheduled to preside over the 
18 March 2013 civil and criminal sessions of Craven County Superior Court, which were 
set to last for another week. Craven County Superior Court was not in session during the 
week of 8 April 2013, and Judge Alford was assigned instead to preside over the criminal 
and civil sessions of Carteret County Superior Court.

3. “The use of ‘term’ has come to refer to the typical six-month assignment of supe-
rior court judges, and ‘session’ to the typical one-week assignments within the term.” 
Capital Outdoor Advertising, Inc. v. City of Raleigh, 337 N.C. 150, 154 n. 1, 446 S.E.2d 
289, 291 n. 1 (1994).



402 IN THE COURT OF APPEALS

STATE v. COLLINS

[234 N.C. App. 398 (2014)]

In so holding, the Trent Court relied on its previous opinion in State 
v. Boone, 310 N.C. 284, 287–88, 311 S.E.2d 552, 555 (1984). The defendant 
in Boone was charged with felonious manufacturing of a controlled sub-
stance and felonious possession of more than one ounce of marijuana. 
Id. at 284–85, 311 S.E.2d at 553. He was convicted of the latter. Id. at 285, 
311 S.E.2d at 553. Prior to trial, he moved to suppress the marijuana in a 
motion heard on 16 and 18 June 1981. Id. at 286, 311 S.E.2d at 554. The 
trial court denied the motion by order signed in the following session, 
on 25 June 1981. Because the order was signed outside the session in 
which the motion was heard, our Supreme Court determined that the 
defendant was entitled to a new trial. Id. at 286–87, 311 S.E.2d at 554–55. 
In so holding, the Court cited the following general rule:

Judgments and orders substantially affecting the rights 
of parties to a cause pending in the Superior Court at a 
term must be made in the county and at the term when and 
where the question is presented, and our decisions on the 
subject are to the effect that, except by agreement of the 
parties or by reason of some express provision of law, they 
cannot be entered otherwise, and assuredly not in another 
district and without notice to the parties interested.

Id. at 287, 311 S.E.2d at 555 (citation and brackets omitted) (noting that 
this rule has been consistently applied in both criminal and civil cases). 

In the time between the Court’s opinions in Boone and Trent, our 
Supreme Court authored a third opinion, Capital Outdoor Advertising, 
Inc. v. City of Raleigh, 337 N.C. at 159, 446 S.E.2d at 294 [hereinafter 
Capital Outdoor]. In Capital Outdoor, the plaintiffs filed a complaint 
challenging the constitutionality of a city ordinance. Id. at 153, 446 
S.E.2d at 291. The defendant moved to dismiss the complaint under 
Rule 12(b)(6), and the motion was heard on 29 October 1991, during 
the 28 October 1991 session. Id. at 154, 446 S.E.2d at 292. The trial court 
granted the motion on 4 November 1991, after the expiration of the pre-
vious session. Id. Relying on the “ample power” of the legislature “to 
establish, define[,] and limit the jurisdiction of the Superior Courts,” the 
Supreme Court affirmed the trial court’s out-of-session order under sec-
tion 7A-47.1 and Rule 6(c) of the Rules of Civil Procedure as “two sepa-
rate statutes authorizing the execution and entry of the dismissal order 
of the trial judge out of session . . . .” Id. at 155–59, 446 S.E.2d at 292–94. 
Capital Outdoor is controlling precedent in this case. 

As a preliminary matter, we note the apparent contradiction in these 
three cases. Boone stated that orders entered out of session and out of 
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term are invalid based on absence of the trial court’s jurisdiction and 
held that the out-of-session order in that case was invalid for the same 
reason. Boone, 310 N.C. at 287–88, 311 S.E.2d at 555. Capital Outdoor 
implicitly overruled Boone as it pertains to orders entered out of session. 
Capital Outdoor, 337 N.C. at 158, 446 S.E.2d at 294. Trent later applied 
Boone to determine that the trial court erred by entering its order “out 
of term and out of session.”4 Though the language in Trent suggests that 
it was reinstating Boone in its entirety, the holding in that case is limited 
to an order entered out of term. Trent, 359 N.C. at 586, 614 S.E.2d at 500. 

Relying on established principles of stare decisis, we read these 
cases together to the extent that they represent a reasonable, practica-
ble, and stable interpretation of the law. See Bulova Watch Co. v. Brand 
Distribs. of N. Wilkesboro, Inc., 285 N.C. 467, 473, 206 S.E.2d 141, 145–
46 (1974) (“The law must be characterized by stability if [people] are 
to resort to it for rules of conduct. These considerations have brought 
forth the salutary doctrine of stare decisis which proclaims, in effect, 
that where a principle of law has become settled by a series of decisions, 
it is binding on the courts and should be followed in similar cases.”). 
Applying those principles to Boone, Capital Outdoor, and Trent, the 
resulting rule is that the superior court is divested of jurisdiction when 
it issues an out-of-term order substantially affecting the rights of the 
parties unless that order is issued with the consent of the parties. If  
the court issues an order out of session, however, the court is not divested 
of jurisdiction as long as either section 7A-47.1 or Rule 6(c) is applicable. 
See Trent, 359 N.C. at 586, 614 S.E.2d at 500; Capital Outdoor, 337 N.C. 
at 158, 446 S.E.2d at 294. 

Rule 6(c) has no bearing on this case. It is a rule of civil procedure, 
and this is a criminal matter. However, section 7A-47.1 is a general 
rule of judicial procedure and applies to both criminal and civil cases. 
See N.C. Gen. Stat. § 7A-2(1) (stating that the purpose of Chapter 7A 
is to create a place for “all statutes concerning the organization, juris-
diction[,] and administration of each division of the General Court of 
Justice”). In Capital Outdoor, the Court stated that section 7A-47.1 and 
Rule 6(c) are separate authorities for an order entered out of session. 
Therefore, either may be used to establish the trial court’s jurisdiction, 
if applicable. Here, section 7A-47.1 applies to validate the trial court’s 
out-of-session order. 

4. The Trent Court was clearly aware of the Capital Outdoor opinion, citing it for the 
definition of “term” and “session.” Trent, 359 N.C. at 585, 614 S.E.2d at 499.
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Section 7A-47.1, entitled “[j]urisdiction in vacation or in session,” 
provides as follows: 

In any case in which the superior court in vacation has 
jurisdiction, and all the parties unite in the proceedings, 
they may apply for relief to the superior court in vaca-
tion, or during a session of court, at their election. Any 
regular resident superior court judge of the district or set 
of districts as defined in G.S. 7A-41.1(a)5 and any special 
superior court judge residing in the district or set of dis-
tricts and the judge regularly presiding over the courts of 
the district or set of districts have concurrent jurisdiction 
throughout the district or set of districts in all matters and 
proceedings in which the superior court has jurisdiction 
out of session; provided, that in all matters and proceed-
ings not requiring a jury or in which a jury is waived, any 
regular resident superior court judge of the district or set 
of districts and any special superior court judge residing 
in the district or set of districts shall have concurrent juris-
diction throughout the district or set of districts with the 
judge holding the courts of the district or set of districts 
and any such regular or special superior court judge, in 
the exercise of such concurrent jurisdiction, may hear and 
pass upon such matters and proceedings in vacation, out 
of session or during a session of court.

N.C. Gen. Stat. § 7A-47.1 (2013) (re-codified in 1969 from N.C. Gen. Stat. 
§ 7-65). 

“[I]n vacation” jurisdiction, as described in section 7A-47.1, arises 
from the trial court’s 

general jurisdiction of all “in chambers” matters arising in 
the district. The general “vacation” or “in chambers” juris-
diction of a regular judge arises out of his general author-
ity. Usually it may be exercised anywhere in the district 
and it is never dependent upon and does not arise out of 
the fact that [the judge] is at the time presiding over a des-
ignated term of court or in a particular county. As to [the 
judge], it is limited, ordinarily, to the district to which he is 
assigned by statute.

5. “Regular resident superior court judge of the district or set of districts” means a 
regular superior court judge who is a resident judge of any of the superior court districts 
established under section 7A-41. N.C. Gen. Stat. § 7A-41.1 (2013).
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Baker v. Varser, 239 N.C. 180, 188, 79 S.E.2d 757, 763 (1954) (citations 
and internal quotation marks omitted). The Baker court’s description 
is based on a prior version of section 7A-47.1, then-codified as section 
7-65. See Baker, 239 N.C. at 187–88, 79 S.E.2d at 763; see also 1969 N.C. 
Sess. Laws 1377, ch. 1190, sec. 47 (re-codifying section 7-65 as section 
7A-47.1). Section 7-65 is substantially similar to section 7A-47.1 except 
that the word “session,” as used in 7A-47.1, was written as “term” or 
“term time” in section 7-65. See Baker, 239 N.C. at 187–88, 79 S.E.2d at 
763. The change from “term” and “term time” to “session” tracks the 
1962 amendments to the North Carolina Constitution, which “changed 
the word ‘term’ to ‘session’ when referring to the period of time during 
which superior court judges are assigned to court . . . .” See Capital 
Outdoor, 337 N.C. at 154 n.1, 446 S.E.2d at 291 n.1; see also N.C. Const. 
art. IV, § 9(2). This change comports with the rule discussed above, i.e., 
that in vacation jurisdiction applies only to orders entered out of ses-
sion, not those entered out of term. 

We note that Baker’s description of in chambers jurisdiction, stating 
that the exercise of such jurisdiction is not dependent on the judge’s 
presence in the county, conflicts in part with our opinion in House of 
Style Furniture Corp. v. Scronce, where we cited the

uniform holding in this jurisdiction that, except by con-
sent, or unless authorized by statute, a judge of the [s]upe-
rior [c]ourt, even in his own district, has no authority to 
hear a cause or to make an order substantially affecting 
the rights of the parties, outside the county in which the 
action is pending.

33 N.C. App. 365, 369, 235 S.E.2d 258, 260 (1977) (citing Bisnar  
v. Suttlemyre, 193 N.C. 711, 138 S.E. 1 (1927)) [hereinafter House of 
Style]. Nonetheless, House of Style is not controlling in this case. 

The plaintiffs in House of Style filed their complaint in Alexander 
County on 24 September 1975. Id. at 366, 235 S.E.2d at 259. The following 
year, the defendants moved to dismiss the plaintiff’s claims and for entry 
of default judgment. Id. That motion was heard in Iredell County before 
a judge of judicial district 22, which included both Alexander County 
and Iredell County. Id. Six days after the hearing, the trial court filed its 
order dismissing the plaintiffs’ claims and entering default judgment.6 

6. Neither our opinion in House of Style nor the record on file for that case specifies 
whether the trial court filed its order in Alexander County or Iredell County. See id.; 909 
N.C. App. Records and Briefs No. 7622SC901, 59–65 (1976).



406 IN THE COURT OF APPEALS

STATE v. COLLINS

[234 N.C. App. 398 (2014)]

Id. at 367, 235 S.E.2d at 259. On appeal, we vacated the trial court’s order 
and judgment because we could not find any statute authorizing the trial 
judge to conduct a hearing out of county. Id. at 369, 235 S.E.2d at 261 
(“[The parties] did not consent for the motion to be heard in Iredell 
County[,] and our research fails to disclose any statute authorizing [the 
judge]’s action in that county.”).

Though House of Style was filed seventeen years after Baker, it 
does not discuss that opinion. See id. In addition, neither House of Style 
nor its cited authority, Bisnar, discusses section 7A-47.1 or its prede-
cessor, section 7-65. See id.; see also Bisnar, 193 N.C. at 711, 138 S.E. 
at 1. Instead, the House of Style Court relies on the “uniform holding” 
described above. See House of Style, 33 N.C. App. at 369, 235 S.E.2d at 
260. This Court is bound by House of Style as it pertains to orders in 
criminal cases arising from hearings occurring out of county.7 In re Civil 
Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 36–37 (1989). House of Style 
provides no direction, however, on the validity of an order in a criminal 
case arising from a valid hearing, but entered while the judge is sitting 
in another county. See House of Style, 33 N.C. App. at 369, 235 S.E.2d at 
260. Therefore, pursuant to our discussion, supra, we conclude that sec-
tion 7A-47.1 constitutes statutory authority to justify an order entered in 
a criminal case while the judge who heard the case in the proper county 
is sitting in another county within the district when the order is entered. 
See N.C. Gen. Stat. § 7A-47.1. As a result, House of Style has no impact 
on this case because Defendant’s motion was properly heard in Craven 
County. Accordingly, Judge Alford’s out-of-session order is proper even 
though it was issued while he was sitting in Carteret County. 

Finally, we point out that in chambers jurisdiction under section 
7A-47.1 does not require the consent of the parties. E-B Grain Co.  
v. Denton, 73 N.C. App. 14, 24, 325 S.E.2d 522, 528–29 (1985) (“We believe 
[the trial court judge] clearly had authority under [section] 7A-47.1 to 
hear [the] plaintiff’s motion . . . , even though [the] defendant’s counsel 
objected. To interpret the statute [according to Defendant’s argument] 
would mean that no superior court judge could hear any matter, whether 

7. Rule 7(b) of the North Carolina Rules of Civil Procedure was amended in 2005 to 
allow motions heard out of county. 2005 N.C. Sess. L. 163, H.B. 514, section 1. The wording 
was changed in 2011 to specifically allow motions “in a civil action in a county that is a 
part of a multicounty judicial district” to be heard in another county “which is part of that 
same judicial district with the permission of the senior resident superior court judge of 
that district . . . .” 2011 N.C. Sess. Laws 317, S.B. 586, section 1. Therefore, our opinion in 
House of Style is no longer applicable in civil cases as long as the senior resident superior 
court judge permits the case to be heard out of county. See N.C.R. Civ. P. 7(b)(4) (2013).
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in or out of session, without ‘all the parties uniting in the proceedings.’ ”). 
Therefore, as provided by section 7A-47.1, a trial court may exercise in 
chambers jurisdiction in a nonjury matter arising in his or her district to 
enter an order out of session and without the consent of the parties. See 
N.C. Gen. Stat. § 7A-47.1; Capital Outdoor, 337 N.C. at 158, 446 S.E.2d 
at 294. 

Here, there is no evidence in the record to indicate that the parties 
consented to the trial court’s entry of its 11 April 2013 order out of ses-
sion. Nonetheless, Defendant’s motion for post-conviction DNA testing 
did not require the presence of a jury, the hearing on the motion was 
conducted while Judge Alford was sitting in Craven County Superior 
Court, and Judge Alford remained in District II at the time he filed  
the written order. For these reasons, section 7A-47.1 operated to allow the  
trial court to issue this out-of-session order. Accordingly, Defendant’s 
first argument is overruled. 

II.  Defendant’s Motion for Post-Conviction DNA Testing

The standard of review for the denial of a motion for post- 
conviction DNA testing is

analogous to the standard of review for a motion for appro-
priate relief. Findings of fact are binding on this Court if 
they are supported by competent evidence and may not be 
disturbed absent an abuse of discretion. The lower court’s 
conclusions of law are reviewed de novo.

State v. Gardner, __ N.C. App. __, __, 742 S.E.2d 352, 354 (2013). At 
the hearing on a motion for appropriate relief, the defendant has “the 
burden . . . of establishing the facts essential to his claim by a prepon-
derance of the evidence.” State v. Hardison, 143 N.C. App. 114, 120, 545 
S.E.2d 233, 237 (2001) (citation and internal quotation marks omitted). 
A conclusory statement, alone, is not sufficient to satisfy this burden. 
Gardner, __ N.C. App. at __, 742 S.E.2d at 356 (stating that the defen-
dant’s burden of showing materiality in a motion for post-conviction 
DNA testing “requires more than [a] conclusory statement that the abil-
ity to conduct the requested DNA testing is material to [his] defense”) 
(citations, internal quotation marks, and brackets omitted). 

[2] On appeal, Defendant argues that the trial court’s order should be 
reversed because his motion and amended affidavit, together, dem-
onstrated the necessary conditions for the court to grant his motion 
for post-conviction DNA testing under section 15A-269. In response, 
the State asserts that section 15A-269 is not applicable in this case. 
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Alternatively, the State contends that Defendant failed to show how 
DNA testing was material to his case and failed to demonstrate that 
there are “newer and more accurate tests that would be significantly 
more accurate and probative of the identity of the [true] perpetrator.” 
Finally, the State argues that — even if the allegations in the affidavit 
support a finding of materiality — Defendant waived his right to test any 
evidence before a jury by entering an Alford guilty plea. We affirm the 
trial court’s order on grounds that Defendant failed to adequately estab-
lish that newer and more accurate tests would identify the perpetrator 
or contradict prior test results. We do not address the State’s argument 
that Defendant is not entitled to post-conviction DNA testing because he 
entered an Alford plea.

(1)  Background 

Under section 15A-269,

(a) A defendant may make a motion . . . for performance of 
DNA testing . . . if the biological evidence meets all of the 
following conditions: 

(1) [The evidence is] material to the defendant’s 
defense. 

(2) [The evidence is] related to the investigation or 
prosecution that resulted in the judgment. 

(3) [The evidence meets] either of the following 
conditions: 

a. It was not DNA tested previously. 

b. It was tested previously, but the requested 
DNA test would provide results that are 
significantly more accurate and probative of the 
identity of the perpetrator or accomplice or have 
a reasonable probability of contradicting prior 
test results. 

(b) The court shall grant the motion for DNA testing . . . 
upon its determination that:

(1) The conditions set forth in . . . subsection (a) . . . 
have been met; 

(2) If the DNA testing being requested had been con-
ducted on the evidence, there exists a reasonable 
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probability that the verdict would have been more 
favorable to the defendant; and 

(3) The defendant has signed a sworn affidavit of 
innocence. 

N.C. Gen. Stat. § 15A-269 (2013) (emphasis added). 

Given the allegations in Defendant’s motion and amended affidavit,8 
the trial court made the following pertinent findings of fact and conclu-
sion of law:

10. . . . [D]efendant has failed stated [sic] how . . . addi-
tional DNA testing would be material to his defense. . . .  
[D]efendant merely makes a conclusory statement.

11. . . . [D]efendant has failed to show how “newer and 
more accurate testing” [w]ould be significantly more accu-
rate and probative of the identity of the perpetrator.

. . . .

. . . [D]efendant has failed to meet all requirements of  
§ 15A-269.

On appeal, Defendant concedes that the statements in his pro se 
motion are insufficient to justify post-conviction DNA testing under sec-
tion 15A-269, but argues that the additional statements in his amended 
affidavit sufficiently “discuss [his] reasoning for entering his Alford plea, 
the DNA mixture that did not exclude or isolate him, his cohabitation 
with the victim, and his understanding that more accurate methods of 
DNA testing are now available” to justify relief under section 15A-269. 
We disagree. 

(2)  Applicability of Section 15A-269

The State argues that section 15A-269 is not applicable in this case 
because Defendant seeks testing to show a lack of biological evidence. 
For support, Defendant cites to our opinion in State v. Brown, where 
we commented that section 15A-269 “provides for testing of ‘biologi-
cal evidence’ and not evidence in general.” 170 N.C. App. 601, 609, 
613 S.E.2d 284, 289 (2005), superseded by statute on other grounds,  

8. Though the State does not contest the propriety of Defendant’s amended affidavit, 
we note that amendments to the analogous motion for appropriate relief are permissible 
under N.C. Gen. Stat. § 15A-1415. Thus, amendments to a motion for post-conviction DNA 
testing are similarly permissible pursuant to standards prescribed in section 15A-1415.
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State v. Norman, 202 N.C. App. 329, 332–33, 688 S.E.2d 512, 515 (2010). 
This argument is without merit. 

In Brown, the defendant, a former assistant principal, was indicted 
for and convicted of attempted second-degree rape of a former  
student. Id. at 602, 613 S.E.2d at 285. Defendant did not appeal that con-
viction. Id. at 603, 613 S.E.2d at 285. As a result, evidence in the form of 
a torn blouse and pants was turned over to the local police department. 
Id. Five months later, Defendant filed a motion for post-conviction DNA 
testing of a torn blouse, a pair of pants, an undergarment, nail clippings 
and hair samples, and other items related to his conviction. Id. at 603, 
609, 613 S.E.2d at 285, 288–89. Despite this motion, the blouse and jeans 
were destroyed after the victim indicated that she did not want them 
returned. Id. The other evidence had never been collected and was not 
available for testing. See id. at 603–04, 613 S.E.2d at 286. One month 
later, the trial court denied the defendant’s motion because “no . . . test-
ing could be conducted.” Id. at 603, 613 S.E.2d at 286.

On appeal, this Court declined to review the trial court’s decision 
because Article 13, which deals with the DNA database and databank, 
did not at that time include a provision for appellate review of an order 
denying post-conviction DNA testing.9 Id. at 607, 613 S.E.2d at 287. After 
concluding that we had no authority to review the defendant’s petition 
for writ of certiorari, we also declined to review the matter pursuant to 
Rule 2 of the North Carolina Rules of Appellate Procedure. Id. at 608, 
613 S.E.2d at 288. In so holding, we explained that no manifest injustice 
was present in the case because the defendant was asking for testing 
to “show a lack of DNA evidence, thereby corroborating his testimony 
[, which denied the allegations made at trial].” Id. at 609, 613 S.E.2d at 
288–89. Commenting that section 15A-269 did not apply when a defen-
dant seeks to demonstrate a “lack of biological evidence” and noting 
that the defendant was only charged with attempted rape, not actual 
rape, we concluded that “the absence of DNA evidence would not neces-
sarily exonerate [the] defendant.” Id. at 609, 613 S.E.2d at 289. 

Unlike the defendant in Brown, Defendant here is seeking “[a] con-
clusive test on the biological and other samples taken into evidence in  
this matter.” He is not seeking to show a lack of DNA evidence. 
Accordingly, Brown does not operate to bar Defendant’s motion. 

9. Appellate review of an order denying a defendant’s motion for DNA testing is now 
appealable as of right under section 15A-270.1 (2013).
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(3)  Accuracy and Probative Value of Newer Tests

The State also argues that the trial court properly denied Defendant’s 
motion because Defendant failed to demonstrate “how ‘newer and more 
accurate testing’ would be significantly more accurate and probative of 
the identity of the perpetrator.” We agree. 

In his pro se motion for post-conviction DNA testing, Defendant ref-
erenced discussions with “DNA [e]xperts,” described a “new technique 
known as ‘Touch DNA’ that allows [f]or the amplification and analysis 
of very minute amounts [o]f cellular / DNA material,” and alleged that 
the items sought to be tested “can now be subjected to newer and more  
accurate testing which would provide results that are significantly  
more accurate and probative of the identity of the perpetrator [o]r 
accomplice, or have a reasonable probability of . . . contradicting prior 
test results.” In his amended affidavit, Defendant provided the following 
additional information:

7. It is my understanding that, since 2003 when this case 
was initiated, more accurate methods of DNA testing 
have been developed and put in place in forensic labo-
ratories, and such methods would have a reasonable 
probability of contradicting the prior test results.

8. Had more accurate DNA testing methods excluded 
me as the perpetrator of this crime, the result of this 
case would have been different, inasmuch as I would 
not have entered an Alford guilty plea, but would have 
submitted the matter to a jury at trial.

These allegations do not establish that the requested DNA tests are “sig-
nificantly more accurate and probative of the identity of the perpetrator 
or accomplice or have a reasonable probability of contradicting prior 
test results” under section 15A-269(a)(3)(b). 

As we noted in State v. Foster, a mere conclusory statement is 
insufficient to establish materiality. __ N.C. App. __, __, 729 S.E.2d 116, 
120 (2012). Similarly, such a statement is insufficient to establish that 
a requested DNA test would provide results that are significantly more 
accurate and probative of the identity of the perpetrator or accomplice 
or have a reasonable probability of contradicting prior test results. 
See id. Rather, the defendant must provide specific reasons that the 
requested DNA test would be significantly more accurate and proba-
tive of the identity of the perpetrator or accomplice or that there is a 
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reasonable probability of contradicting the previous test results. See 
N.C. Gen. Stat. § 15A-269. 

In this case, Defendant’s mere allegations that “newer and more 
accurate testing” methods exist, “which would provide results that are 
significantly more accurate and probative of the identity of the perpetra-
tor [o]r accomplice, or have a reasonable probability of . . . contradicting 
prior test results” are incomplete and conclusory. Even though he named 
a new method of DNA testing, he provided no information about how this 
method is different from and more accurate than the type of DNA testing 
used in this case. Without more specific detail from Defendant or some 
other evidence, the trial court could not adequately determine whether 
additional testing would be significantly more accurate and probative 
or have a reasonable probability of contradicting past test results. For 
these reasons, we conclude that the court properly denied Defendant’s 
motion for post-conviction DNA testing. Accordingly, Defendant’s sec-
ond argument is overruled, and the trial court’s order is 

AFFIRMED.

Judges STEELMAN and DAVIS concur.

STATE OF NORTH CAROLINA
v.

HOWARD JUNIOR EDGERTON

No. COA13-1235

Filed 17 June 2014

Domestic Violence—violating a protective order with deadly 
weapon—jury instructions—violating a protective order

The trial court committed plain error in a violating a domes-
tic violence protective order (“DVPO”) case. Because the trial 
court concluded that the knife used in this case was not a deadly 
weapon per se, the trial court should have instructed the jury on the 
lesser-included misdemeanor offense of violating a DVPO. Failing to 
instruct the jury on the lesser-included misdemeanor offense likely 
affected the outcome in the case.

Judge DILLON dissenting.
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Appeal by defendant from judgment entered 21 March 2013 by 
Judge Gary M. Gavenus in Rutherford County Superior Court. Heard in 
the Court of Appeals on 20 March 2014. 

Attorney General Roy Cooper, by Assistant Attorney General 
Teresa M. Postell, for the State.

Michael E. Casterline, for defendant-appellant.

HUNTER, JR., Robert N., Judge.

Howard Junior Edgerton (“Defendant”) appeals from a 21 March 
2013 judgment sentencing him as a level VI offender for violating a 
domestic violence protective order (“DVPO”) with a deadly weapon. 
Defendant argues that the trial court erred by failing to instruct the jury 
on the lesser-included misdemeanor offense of violation of a DVPO. We 
agree and order a new trial. 

I.  Facts & Procedural History

Defendant was indicted on 9 July 2012 for violating a DVPO with 
a deadly weapon in 11 CRS 052801, and with assault with a deadly 
weapon with intent to kill (“AWDWIK”), assault by strangulation, and 
second-degree kidnapping in 11 CRS 052829. Defendant was indicted 
with AWDWIK and second-degree kidnapping in 11 CRS 052830 and 
11 CRS 052831. On 9 July 2012, Defendant was charged with habitual 
felon status in 12 CRS 1594. Defendant stood trial on 18–21 March 2013 
in Rutherford County Superior Court. The record and trial transcript 
tended to show the following facts.

Brandon Hamilton (“Mr. Hamilton”) testified first for the State. 
Mr. Hamilton said Jacquie King (“Ms. King”), Amber Harkless (“Ms. 
Harkless”), and Dianna Moore (“Ms. Moore”) drove to pick up Defendant 
around 9:30 or 10:00 p.m. on 27 August 2011. The group was traveling to 
the “Boom Boom Room,” which Mr. Hamilton described as a “bootleg-
ger” in Lake Lure, where the group “had a few drinks.” Mr. Hamilton said 
he knew that Defendant and Ms. King were previously in a relationship 
before the evening’s events took place. 

Mr. Hamilton described Defendant as “cool” and “laid back” ini-
tially, but then said Defendant became angry after Mr. Hamilton “com-
plimented [Ms. King] on her weight loss.” After Mr. Hamilton made these 
remarks, Mr. Hamilton said the situation escalated and that Defendant 
threatened him. After Defendant levied these threats, the group got into 
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the car to take Defendant home, whereupon Defendant started hitting 
Ms. King and brandished a pocket knife. After the group stopped the 
car, Defendant left the vehicle, re-entered, and then began “sawing [Ms. 
King’s] neck with a dull knife.” Mr. Hamilton said he knew it was a dull 
knife because “if it was a sharp knife, I am pretty sure – he was sawing 
at it – she would be dead right now.” 

Mr. Hamilton told Ms. Harkless and Ms. King to leave the car,  
and Defendant continued to threaten them both. Ms. Harkless then 
drove Defendant to his home and later called police, who met Defendant 
at his home. Mr. Hamilton spoke with police when they arrived but did 
not give a statement at that time. Mr. Hamilton said Ms. King had “road 
rash and scars on her neck. She had a few knots on her.” Mr. Hamilton 
said that Defendant’s sawing of Ms. King’s neck produced only scratches 
because the knife was “completely dull.” Mr. Hamilton eventually gave a 
statement to police.

Ms. King testified at trial, saying she was in an abusive relation-
ship with Defendant. Ms. King said she was afraid of Defendant and  
that Defendant

beat me, punch[ed] me in my face. One time he kicked 
me down probably a 20-foot embankment. It was so many 
things. It was abuse every day. Hit me. He would get drunk 
and punch me in my face, kick me. He tried to burn my 
trailer one time. He pulled my mattress into the middle of 
my trailer. I had people staying with me that had a baby, 
and he said get your baby out of the house because I am 
about to burn this down.

Ms. King said she stayed in a relationship with Defendant because she 
was “scared of him” Ms. King later obtained a one-week temporary 
restraining order in April 2011 after she said Defendant “pulled a shot-
gun on” her and her friend. Ms. King later received a year-long DVPO 
requiring Defendant to avoid all contact with Ms. King.

After the DVPO was granted, Ms. King said Defendant continued to 
seek contact with her. Eventually Ms. King “went back to him” because 
she said Defendant “acted like he had changed – like he wasn’t going to 
be abusive anymore.”  Ms. King said Defendant was “[c]alm, respectful, 
not aggressive at all” when he visited her home the two weeks prior to 
the evening at issue.

Ms. King said the trip to the Boom Boom Room was the first time 
that she went out to a club with Defendant since obtaining the DVPO. 
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Ms. King also said Defendant was calm at first during the group’s time 
at the Boom Boom Room, but that Defendant became aggressive and 
began to accuse her of having sexual relations with other members of 
the group. Ms. King said she began to get nervous and wanted to leave 
Defendant at the Boom Boom Room, but that Defendant was insistent 
that he be brought home. After the group allowed him to travel with 
them, Ms. King said Defendant became “wild” and that he began punch-
ing Ms. King in the face.

Ms. Harkless stopped the vehicle when she realized that Defendant 
was hitting Ms. King. Mr. Hamilton, Ms. Moore, and Defendant exited 
the vehicle and Mr. Hamilton and Ms. Moore confronted Defendant. Ms. 
King said that Defendant began to chase Ms. Moore and Mr. Hamilton 
with a knife and that Defendant was trying to inflict injuries with the 
knife. Ms. King said Defendant then reentered the vehicle, ordered Ms. 
Harkless to drive, and began “cutting [Ms. King’s] throat.” Ms. King said 
Defendant continued to choke her and told her she would die that eve-
ning. Ms. King also said Defendant wasn’t “slicing [her] throat” but that 
Defendant was “digging in with the knife and cutting knicks on my neck, 
cutting parts of my neck.” Ms. King said the cuts on her neck bled, but 
she did not know the amount of blood produced by the cuts.

Ms. King said she was able to dislodge a car door while the vehicle 
was still traveling around 40 to 50 miles per hour toward Defendant’s 
father’s home, where Defendant lived. As the car approached the home 
at around 5 to 10 miles per hour, Ms. King said she was pushed by 
Defendant from the vehicle. Twenty minutes later, Ms. King said a num-
ber of police officers returned with Defendant in custody. Ms. King said 
Defendant was “beating his head against the police window and scream-
ing [her] name” while officers took photos of her injuries.

Ms. King also described her interview with Detective Ricky McKinney 
(“Detective McKinney”) of the Rutherford County Sheriff’s Department. 
Ms. King initially told Detective McKinney that she met Defendant at 
the Boom Boom Room rather than that the group had picked Defendant 
up beforehand. Ms. King said her statement was not true and that she 
told Detective McKinney this because she did not want to disappoint 
her family. Ms. King also gave a statement to Detective McKinney, which 
also contained an incorrect statement about the composition of the 
group who traveled to the Boom Boom Room.

Corporal Stephen Ellis (“Corporal Ellis”) testified next at trial. 
Corporal Ellis responded to a 911 hang-up call and information that 
Defendant “was assaulting people” in a vehicle. Corporal Ellis traveled 



416 IN THE COURT OF APPEALS

STATE v. EDGERTON

[234 N.C. App. 412 (2014)]

toward Defendant’s residence and located Ms. King laying on the ground 
alongside Grassy Knob Road. Corporal Ellis spoke with Ms. King about 
the evening’s events and said she was afraid and “visibly upset.” Ms. King 
led Corporal Ellis to Defendant’s residence because Corporal Ellis had 
information that Defendant was possibly holding Ms. Harkless against 
her will. Corporal Ellis arrested Defendant, whom Corporal Ellis said 
became belligerent after being arrested.

Corporal Ellis took Defendant back to where he originally found 
Ms. King and began to complete an incident report, to photograph Ms. 
King’s injuries, and to take statements from Ms. King and Ms. Harkless. 
Corporal Ellis also said Defendant became irate in the back of his patrol 
vehicle and hit his head against the car’s windows. Corporal Ellis said 
Ms. King had “lots of red marks on her chest and around her neck area, 
. . . visible nicks or cuts to the top of her throat” and several bruises. 
Corporal Ellis also observed blood on Ms. King’s shirt.

Officer Tyler Greene (“Officer Greene”) was with Corporal Ellis on 
the evening at issue in this case. Officer Greene recounted similar state-
ments as Corporal Ellis. Officer Greene said he observed cuts on Ms. 
King’s neck and chin, but that they were difficult to see in the photo-
graph presented at trial.

Detective McKinney testified at trial. Detective McKinney inter-
viewed Ms. King, Ms. Harkless, and Ms. Moore two days after the events 
in question at the sheriff’s office on 29 August 2011. Mr. Hamilton did not 
provide a statement at that time. Forensics Investigator Bruce Green 
testified that Ms. King brought a shirt to the sheriff’s office on 31 August 
2011, which Mr. Green identified as a shirt with blood staining.

The State rested its case and Defendant made a motion to dismiss. 
The trial court granted Defendant’s motion with respect to all charges 
involving Ms. Harkless (11 CRS 52830) and Ms. Moore (11 CRS 52831). 
The trial court also dismissed the kidnapping charge involving Ms. 
King in 11 CRS 52829, but denied the motion as relating to the remain-
ing charges. Defendant did not present any evidence. The jury found 
Defendant guilty of violating the DVPO with a deadly weapon in 11 CRS 
52801, but not guilty of the remaining offenses. Defendant then entered a 
guilty plea to Habitual Felon status and was sentenced in the aggravated 
range for a Class C felony as a prior record level VI. Defendant was sen-
tenced to an active term of 168 to 211 months. Defendant filed written 
notice of appeal on 16 April 2013.
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II.  Jurisdiction & Standard of Review

Defendant appeals pursuant to N.C. Gen. Stat. §§ 7A-27(b), 
15A-1444(a) (2013). However, Defendant did not timely file his notice 
of appeal in violation of N.C. R. App. P. 4. Failure to comply with Rule 4 
constitutes a jurisdictional default, which “precludes the appellate court 
from acting in any manner other than to dismiss the appeal.” Dogwood 
Dev. & Mgmt. Co. v. White Oak Transp. Co., 362 N.C. 191, 197, 657 S.E.2d 
361, 365 (2008). Accordingly, we dismiss Defendant’s appeal, but, in our 
discretion, we allow Defendant’s petition for writ of certiorari to review 
the merits of his arguments pursuant to N.C. R. App. P. 21.

On appeal, Defendant argues that the trial court erred in refusing to 
instruct the jury on a lesser-included misdemeanor offense of violating 
a DVPO when it instructed the jury on violating a DVPO with a deadly 
weapon. Defendant did not object to the jury instruction at issue here, 
meaning that it was not preserved for appeal. However, “[i]n criminal 
cases, an issue that was not preserved by objection noted at trial and 
that is not deemed preserved by rule or law without any such action nev-
ertheless may be made the basis of an issue presented on appeal when 
the judicial action questioned is specifically and distinctly contended to 
amount to plain error.” N.C. R. App. P. 10(a)(4); see also State v. Goss, 
361 N.C. 610, 622, 651 S.E.2d 867, 875 (2007).

 “To establish plain error, defendant must show that the erroneous 
jury instruction was a fundamental error—that the error had a prob-
able impact on the jury verdict.” State v. Lawrence, 365 N.C. 506, 518, 
723 S.E.2d 326, 334 (2012). “Under the plain error rule, defendant must 
convince this Court not only that there was error, but that absent the 
error, the jury probably would have reached a different result.” State  
v. Jordan, 333 N.C. 431, 440, 426 S.E.2d 692, 697 (1993).

III.  Analysis

We hold that because the trial court concluded that the knife used 
in this case was not a deadly weapon per se, the trial court should have 
instructed the jury on the lesser-included misdemeanor offense of violat-
ing a DVPO. We also hold that failing to instruct the jury on the lesser 
included misdemeanor offense was plain error because it likely affected 
the outcome in this case.

In State v. Weaver, our Supreme Court adopted a definitional test for 
determining whether one crime is a lesser included offense of another 
crime. 306 N.C. 629, 635, 295 S.E.2d 375, 378–79 (1982), disapproved of 
on other grounds by State v. Collins, 334 N.C. 54, 431 S.E.2d 188 (1993). 
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That test requires that 

all of the essential elements of the lesser crime must 
also be essential elements included in the greater crime. 
If the lesser crime has an essential element which is 
not completely covered by the greater crime, it is not  
a lesser included offense. The determination is made on a  
definitional, not a factual basis. 

Id. at 535, 295 S.E.2d at 379.

Under the definitional test, the misdemeanor crime of violating a  
DVPO1 is a lesser included offense of the felony crime of violating  
a DVPO with a deadly weapon.2 Both crimes have identical elements 
of (i) knowingly (ii) violating a (iii) valid DVPO, except that the felony 
offense includes an additional element that the perpetrator be in “pos-
session of a deadly weapon on or about his or her person or within close 
proximity to his or her person.” Compare N.C. Gen. Stat. § 50B-4.1(a) 
with N.C. Gen. Stat. § 50B-4.1(g). The felony offense also explicitly ref-
erences the misdemeanor offense. N.C. Gen. Stat. § 50B-4.1(g) (“Unless 
covered under some other provision of law providing greater punish-
ment, any person who, while in possession of a deadly weapon on or 
about his or her person or within close proximity to his or her person, 
knowingly violates a valid protective order as provided in subsection (a) 
of this section by failing to stay away from a place, or a person, as so 
directed under the terms of the order, shall be guilty of a Class H felony.”).

As the misdemeanor violation of a DVPO is a lesser included offense 
of the felony violation of a DVPO, Defendant was also entitled to a jury 
instruction on that charge “ ‘if the evidence would permit a jury rationally 
to find him guilty of the lesser offense and acquit him of the greater.’ ” 
State v. Tillery, 186 N.C. App. 447, 450, 651 S.E.2d 291, 294 (2007) (quot-
ing Keeble v. United States, 412 U.S. 205, 208 (1973)). The dispositive 
factor is the presence of evidence to support a conviction of the lesser-
included offense. Id. As such, we must determine whether the jury could 
have rationally found that the knife used by the Defendant did not con-
stitute a deadly weapon and also whether there is evidence to support a 
conviction of misdemeanor violation of a DVPO.

In North Carolina, a “deadly weapon is one which, under the circum-
stances of its use, is likely to cause death or great bodily harm.” State  
v. Walker, 204 N.C. App. 431, 444, 694 S.E.2d 484, 493 (2010). Generally, 

1. N.C. Gen. Stat. § 50B-4.1(a) (2013).

2. N.C. Gen. Stat. § 50B-4.1(g) (2013).
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a weapon is determined to be “deadly” depending on its use and its char-
acteristics. However, North Carolina courts have found some weapons 
to constitute deadly weapons per se. “Some weapons are per se deadly, 
e.g. a rifle or pistol: others, owing to the great and furious violence and 
manner of use, become deadly.” State v. Cauley, 244 N.C. 701, 707, 94 
S.E.2d 915, 920 (1956). This Court has found that knives are not always 
dangerous weapons per se and that the circumstances of each case are 
determinative. See State v. Smallwood, 78 N.C. App. 365, 368, 337 S.E.2d 
143, 144–45 (1985).

In this case, the trial court concluded that the knife used by the 
Defendant was not a deadly weapon per se, as evidenced by the trial 
court’s decision not to instruct the jury that the weapon used by the 
Defendant was deadly as a matter of law. The trial court instructed  
the jury that in order to find the Defendant guilty of violating a DVPO 
while in possession of a deadly weapon, the jury must “consider the 
nature of the knife, the manner in which it was used, and the size and 
strength of the defendant as compared to the victim.” The record also 
shows conflicting evidence as to whether or not the knife used by the 
Defendant on the victim was capable of producing death or great bodily 
harm. For example, Mr. Hamilton stated that the knife was so dull that 
even though Defendant was “sawing” Ms. King’s neck with the pocket 
knife, Ms. King was left with only “knicks” on her neck. However, the jury 
may also consider the nature of the knife’s use, the size of the knife, and 
the strength of the party when determining whether the knife is a deadly 
weapon. State v. Palmer, 293 N.C. 633, 643, 239 S.E.2d 406, 413 (1977) 
(“If there is a conflict in the evidence regarding either the nature of the 
weapon or the manner of its use, with some of the evidence tending to 
show that the weapon used or as used would not likely produce death 
or great bodily harm and other evidence tending to show the contrary, 
the jury must, of course, resolve the conflict.”). Therefore, the trial court 
correctly determined that the knife used by the Defendant in this case 
was not a deadly weapon per se, and properly left this determination to  
the jury.

Having instructed the jury to determine whether the knife used in 
this case constituted a deadly weapon, the trial court should have next 
instructed the jury on the lesser-included misdemeanor offense. This 
Court was presented with a similar issue in Tillery.

In Tillery, the Defendant used a 2x4 board in the course of an assault. 
186 N.C. App. at 447, 651 S.E.2d at 292. The trial court instructed the jury 
on the offense of assault with a deadly weapon inflicting serious injury, 
but refused to instruct on the lesser-included offense of misdemeanor 
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assault inflicting serious injury. Id. at 448, 651 S.E.2d at 293. On appeal, 
the Defendant argued that the trial court erred in refusing to instruct on 
the lesser-included misdemeanor. Id. at 449, 651 S.E.2d at 293. This Court 
agreed, holding that because the trial court did not find the 2x4 board to 
be a deadly weapon per se, the trial judge should have instructed the jury 
on the lesser-included offense of misdemeanor assault inflicting serious 
injury. Id. at 451, 651 S.E.2d at 294; see also State v. Lowe, 150 N.C. 
App. 682, 686, 564 S.E.2d 313, 316 (2002) (finding plain error for the trial 
court’s failure to instruct the jury on the lesser-included misdemeanor 
assault charge, when “[t]here is sufficient evidence from which the jury 
could find that the [weapons used] were not used as deadly weapons”).

Here, as in Tillery, the evidence presented at trial conflicted over 
whether the weapon used by the Defendant constituted a deadly 
weapon. In both cases, the only element that distinguished the felony 
offense from the misdemeanor offense was the Defendant’s use of a 
deadly weapon in the course of the crime. We hold that, in this case, 
based on conflicting evidence of the knife’s deadly qualities, a jury could 
have rationally found the Defendant guilty of the lesser-included offense 
of misdemeanor violation of a DVPO.

We must next consider whether the trial court’s failure to instruct 
the jury on the lesser-included misdemeanor offense rose to the level of 
plain error. “In deciding whether a defect in the jury instruction consti-
tutes plain error, the appellate court must examine the entire record and 
determine if the instructional error had a probable impact on the jury’s 
finding of guilt.” State v. Odom, 307 N.C. 655, 661, 300 S.E.2d 375, 378–79 
(1983) (quotation marks and citation omitted).

Here, the State presented a strong case for the lesser-included vio-
lation of the DVPO. Defendant signed the DVPO. The timeframe for 
the DVPO was in effect at the time of the incident. The DVPO was filed 
on 18 May 2011, was effective until 18 May 2012, and the incidents at 
issue occurred on 27 August 2011, clearly within the time period of the 
DVPO. There was also extensive testimony that Defendant contacted 
and sought contact with Ms. King, which concerns whether he know-
ingly violated the DVPO.

At trial, Defendant was found guilty of violating the DVPO with a 
deadly weapon; all other charges were dismissed or Defendant was 
found not guilty by the jury. The jury returned a not guilty verdict for 
two charges that included an element of a deadly weapon, including 
assault with a deadly weapon under N.C. Gen. Stat. § 14-32(b) (2013). 
It is unclear whether the jury considered the knife a “deadly weapon” 
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as to that charge, or whether the jury did not consider the injuries Ms. 
King sustained to be “serious” under § 14-32. However, the record shows 
there was extensive testimony about bruising, cuts, and other injuries 
to Ms. King, as well as testimony that Defendant’s knife was very dull. 
Whether the jury did or did not believe the knife was a deadly weapon, 
however, there was not a sentencing option to find Defendant guilty 
solely of violating the DVPO. With the elements of the misdemeanor 
DVPO violation likely met, the jury’s only method to sentence Defendant 
for violating the DVPO was through the felony violation of a DVPO with 
a deadly weapon. The lack of the misdemeanor sentencing option, in 
light of the jury’s finding that Defendant was not guilty of assault with a 
deadly weapon or AWDWIK, likely impacted the jury’s finding of guilt on 
the felony charge. Accordingly, the trial court’s failure to instruct on the 
misdemeanor of violating the DVPO rose to the level of plain error. As 
such, we remand this matter for a new trial. In light of our decision, we 
decline to address Defendant’s remaining assignments of error.

IV.  Conclusion

For the reasons stated above, we order a 

NEW TRIAL.

Judge STROUD concurs.

Judge DILLON dissenting.

I do not agree with the majority that any error by the trial court in 
failing to instruct the jury on the lesser-included misdemeanor domestic 
violence protective order (“DVPO”) violation rose to the level of plain 
error; and, therefore, I respectfully dissent.

A person who knowingly violates a DVPO commits a misdemeanor, 
see N.C. Gen. Stat. § 50B-4.1(a) (2013); unless the person who vio-
lates the DVPO does so “while in the possession of a deadly weapon 
on or about his or her person or within close proximity to his or her  
person[,]” in which case that person is guilty of a felony. N.C. Gen. Stat.  
§ 50B-4.1(g). As the majority correctly points out, the question is whether 
any error by the trial court in failing to instruct the jury on the lesser mis-
demeanor DVPO in the present case rose to the level of plain error; that 
is, whether the jury probably would have convicted Defendant of mis-
demeanor DVPO, thereby concluding that the State had failed to prove 
that the knife was a “deadly weapon.” State v. Lawrence, 365 N.C. 506, 
518, 723 S.E.2d 326, 334 (2012).
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The pocketknife, which Defendant brandished in the victim’s face 
and about her neck while choking her and threatening to kill her, had a 
blade which was described at trial as a “little duller than average.” I cer-
tainly believe it is possible that the jury could have determined that the 
knife was not a deadly weapon, and would have, therefore, convicted 
Defendant of only a misdemeanor DVPO violation had it been instructed 
on this lesser-included offense. However, I also believe that the evidence 
was sufficient to sustain the finding that the knife was, indeed, a deadly 
weapon. Accordingly, I cannot say that the jury “probably” would have 
convicted Defendant of a misdemeanor DVPO if given that option.

The majority argues that the failure to instruct on a misdemeanor 
DVPO violation had a “probable impact” because the jury’s verdict to 
convict on the felony DVPO violation was inconsistent with their deci-
sion to acquit Defendant of assault with a deadly weapon and AWDWIK, 
crimes which require a finding that Defendant possessed a deadly 
weapon. In explaining inconsistent verdicts, our Supreme Court has 
stated as follows:

[Inconsistent verdicts] should not necessarily be inter-
preted as a windfall to the Government at the defendant’s 
expense. It is equally possible that the jury, convinced of 
guilt, probably reached its conclusion on [one offense], 
and then through mistake, compromise, or lenity, arrived 
at an inconsistent conclusion on the [other offense].

. . . .

Inconsistent verdicts therefore present a situation where 
“error,” in the sense that the jury has not followed the 
court’s instructions, most certainly has occurred, but it is 
unclear whose ox has been gored. Given the uncertainty, 
and the fact that the Government is precluded from chal-
lenging the acquittal, it is hardly satisfactory to allow the 
defendant to receive a new trial on the conviction as a 
matter of course.

State v. Mumford, 364 N.C. 394, 399-400, 699 S.E.2d 911, 915 (2010) 
(quoting United States v. Powell, 469 U.S. 57, 83 L. Ed. 2d 461 (1984)). 
Therefore, following our Supreme Court’s rationale in Mumford, I can-
not say that, in the present case, it is probable the jury would have 
acquitted Defendant of a felony DVPO violation based on its acquittal of 
the assault charges. It is “equally possible” that the jury was convinced 
of Defendant’s guilt of the Chapter 50B charge, but that it reached an 
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inconsistent verdict on the Chapter 14 assault charges – assuming that 
the verdicts were, indeed, inconsistent1– through “mistake, compromise 
or lenity[.]” Id.

STATE OF NORTH CAROLINA
v.

MARKEITH RAYSHOUN MITCHELL, defendAnt

No. COA13-1080

Filed 17 June 2014

1. Burglary and Unlawful Breaking or Entering—State’s burden 
of proof—either breaking or entering—acting in concert

The State’s burden of proof in a prosecution for breaking or 
entering a motor vehicle is satisfied by evidence of either a breaking 
or an entering. Where the trial court instructs the jury on the acting 
in concert doctrine, the State’s burden as to the element of breaking 
can be satisfied by showing either that defendant personally com-
mitted the breaking or that he acted in concert with someone to 
commit the breaking.

2. Burglary and Unlawful Breaking or Entering—motor vehi-
cle—intent to steal vehicle—no intent to steal contents

The trial court did not err by denying defendant’s motion to dis-
miss a charge of breaking or entering a motor vehicle where defen-
dant argued that there was intent to steal the vehicle, but no intent 
to steal anything inside the vehicle. Defendant’s argument, however, 
was rejected in State v. Clark, 208 N.C. App. 388.

3. Burglary and Unlawful Breaking or Entering— 
motor vehicle—jury instructions—disjunctive

The trial court did not commit reversible error by instructing  
the jury on a theory of breaking or entering a motor vehicle when the 
indictment alleged that defendant broke and entered the vehicle.

1. It is possible that the jury’s verdicts were not inconsistent. Specifically, whether a 
weapon is deadly in the context of the Chapter 14 assault crimes for which Defendant was 
acquitted might depend on the “circumstances of [the weapon’s] use,” State v. Lowe, 150 
N.C. App. 682, 686, 564 S.E.2d 313, 316 (2002), whereas the Chapter 50B felony for which 
Defendant was convicted does not require that the defendant “use” the weapon at all, but 
only that he possessed it when he violated the DVPO. Accordingly, the jury may have deter-
mined that the knife was a deadly weapon, but that he did not use it in a manner which was 
likely to cause death.



424 IN THE COURT OF APPEALS

STATE v. MITCHELL

[234 N.C. App. 423 (2014)]

4. Trespass—first degree—belief of right to enter property—
instruction denied

There was no plain error in a prosecution for first-degree tres-
pass where the trial court refused to instruct the jury on defendant’s 
affirmative defense of a reasonable belief that he was entitled to 
enter the property. The jury’s verdict as to larceny charges pre-
cluded a finding that defendant believed he had a legal right to enter 
the property. 

Appeal by defendant from judgments entered 16 May 2013 by Judge 
Marvin K. Blount, III in Nash County Superior Court. Heard in the Court 
of Appeals 22 January 2014.

Attorney General Roy Cooper, by Assistant Attorney General Amy 
Kunstling Irene, for the State.

William B. Gibson for defendant-appellant. 

GEER, Judge.

Defendant Markeith Rayshoun Mitchell appeals from his convictions 
of felonious breaking or entering a motor vehicle, first degree trespass, 
injury to real property, and attempted larceny. On appeal, defendant pri-
marily contends that the trial court erred in denying his motion to dis-
miss the charge of breaking or entering and in instructing the jury on a 
charge of “breaking or entering” when the indictment charged “breaking 
and entering.” We hold that because of the disjunctive language of N.C. 
Gen. Stat. § 14-56 (2013), the State need not prove both a breaking and 
an entering and the instruction was not erroneous. The State’s evidence 
that defendant opened the car door with intent to steal the car itself was 
substantial evidence that defendant committed a breaking with intent to 
commit a felony therein. Because defendant does not challenge the suffi-
ciency of the State’s evidence as to the remaining elements of the charge, 
we hold that the trial court did not err in denying the motion to dismiss. 

Facts

The State’s evidence tended to show the following facts. On 26 
March 2012, defendant offered Marcus Lucas $50.00 to “help him get a 
car.” The two men drove in defendant’s Jeep Cherokee to 1021 Russell 
Street, the property where the vehicle was located. When they arrived, 
the fence around the property was locked. Defendant and Lucas tore the 
fence down and entered the property. 
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Once inside, defendant backed his Jeep up to a shelter in the back-
yard where a 1979 Dodge Aspen was parked. Defendant and Lucas exited 
the Jeep, and defendant opened the door of the Dodge. Lucas stood back 
as defendant retrieved the tire pump from his Jeep and began pumping 
up the flat tire on the Dodge. 

Meanwhile, Officer J.K. Richardson of the Rocky Mount Police 
Department received a call that a breaking and entering was in progress 
on 1021 Russell Street. Officer Richardson arrived at the scene a short 
time later and announced his presence as he approached the garage. 
Although Lucas immediately fled, defendant, who was at the rear of the 
Dodge pumping the tire, did not see the police arrive. Defendant was 
arrested at the scene, while Lucas was arrested later. 

After taking defendant into custody, Officer Richardson returned to 
the garage. The Jeep was backed up to the garage approximately five 
feet from the Dodge, and the trunk and driver’s door of the Jeep were 
open. Inside the Jeep, Officer Richardson saw an air compressor and a 
metal pipe with pieces of rope on each end, an apparatus that is nor-
mally used for towing vehicles. There was a rope attached to the back 
of the Jeep that went toward the Dodge, but was not yet hooked up to 
the Dodge. 

The driver’s side door of the Dodge had been left open. Officer 
Richardson concluded that the door had recently been opened because 
it was pollen season and the outside of the Dodge and the garage were 
both very dusty, but there was no pollen on the interior of the Dodge or 
on the tool kits and tarps stored inside the Dodge. 

The Dodge and the property where it was parked belonged to Brenda 
Simmons, who had inherited it from her deceased parents. Ms. Simmons 
had never opened the driver’s door of the Dodge after her father passed 
away. She had visited her property the evening prior to defendant’s 
arrest while it was still daylight out and, from her vantage point in the 
backyard, she had not noticed the car door of the Dodge being open. Ms. 
Simmons did not know defendant or Lucas and did not consent to either 
of them coming on her property or taking the Dodge. 

On 4 June 2012, defendant was indicted for attempted larceny, first 
degree trespass, injury to real property, and breaking and entering a 
motor vehicle. At trial, defendant testified on his own behalf. He claimed 
that, on the morning of 26 March 2012, he was out driving when he saw 
Lucas motion for him to stop. Lucas told defendant that a friend had 
given him a car and that he needed someone to help him get the car 
home. He offered defendant $50.00 to help, and defendant agreed. Lucas 
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already had a chain for towing, but they went to defendant’s uncle’s 
house to get a towing bar and an air compressor. When they arrived at 
the property where the car was located, defendant saw that there was a 
locked fence, but Lucas pulled the fence over to one side with his hands. 

Once they gained entry onto the property, defendant backed the 
Jeep up to the Dodge while Lucas retrieved a chain off the dog house in 
the backyard. At that point, the police arrived and Lucas fled. Defendant 
did not flee because he did not know that they were stealing a car. 
Defendant denied having ever touched the Dodge, having opened the 
car door, or having noticed that the door was ajar. 

The jury found defendant guilty of attempted larceny, first degree 
trespass, injury to real property, and breaking or entering a motor vehi-
cle. The trial court sentenced defendant to 60 days imprisonment on 
the consolidated charges of attempted larceny, first degree trespass, and 
injury to real property. The trial court also sentenced defendant to six to 
17 months imprisonment for breaking or entering a motor vehicle, but 
suspended the sentence and imposed 24 months of supervised proba-
tion. Defendant timely appealed to this Court. 

I

[1] Defendant first argues that the trial court erred in denying his 
motion to dismiss the charge of felonious breaking or entering a motor 
vehicle. “ ‘Upon defendant’s motion for dismissal, the question for the 
Court is whether there is substantial evidence (1) of each essential ele-
ment of the offense charged, or of a lesser offense included therein, and 
(2) of defendant’s being the perpetrator of such offense. If so, the motion 
is properly denied.’ ” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 
455 (2000) (quoting State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d 914, 918 
(1993)). “This Court reviews the trial court’s denial of a motion to dismiss 
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007).

“Substantial evidence is such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” State v. Smith, 
300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). We must “consider all evi-
dence admitted, whether competent or incompetent, in the light most 
favorable to the State, giving the State the benefit of every reasonable 
inference and resolving any contradictions in its favor.” State v. Rose, 
339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994). 

Defendant was charged with breaking and entering a motor vehicle 
in violation of N.C. Gen. Stat. § 14-56. In order to obtain a conviction for 
breaking and entering a motor vehicle, 
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“the State must prove the following five elements beyond 
a reasonable doubt: (1) there was a breaking or entering 
by the defendant; (2) without consent; (3) into a motor 
vehicle; (4) containing goods, wares, freight, or anything 
of value; and (5) with the intent to commit any felony or 
larceny therein.”

State v. Clark, 208 N.C. App. 388, 390-91, 702 S.E.2d 324, 326 (2010) 
(quoting State v. Jackson, 162 N.C. App. 695, 698, 592 S.E.2d 575, 577 
(2004)). Defendant contends that the State presented insufficient evi-
dence of the first and fifth elements.

As to the first element, evidence of either a breaking or an entering 
satisfies the State’s burden of proof. See State v. Myrick, 306 N.C. 110, 
114, 291 S.E.2d 577, 579 (1982) (holding, under identical language in N.C. 
Gen. Stat. § 14-54(a) (1979), State “need not show both a breaking and 
an entering”). 

This Court has held that  

“[b]reaking is defined as any act of force, however slight, 
employed to effect an entrance through any usual or 
unusual place of ingress, whether open, partly open,  
or closed. A breaking may be actual or constructive. A 
defendant has made a constructive breaking when another 
person who is acting in concert with the defendant actu-
ally makes the opening. Acting in concert means that the 
defendant is present at the scene of the crime and acts 
together with another who does the acts necessary to  
constitute the crime pursuant to a common plan or pur-
pose to commit the crime.”

State v. Baskin, 190 N.C. App. 102, 109, 660 S.E.2d 566, 572 (2008) (quot-
ing State v. Graham, 186 N.C. App. 182, 196-97, 650 S.E.2d 639, 649 
(2007)). A breaking may be established by a “ ‘mere pushing or pulling 
open of an unlocked door or the raising or lowering of an unlocked win-
dow, or the opening of a locked door with a key.’ ” State v. Garcia, 174 
N.C. App. 498, 502, 621 S.E.2d 292, 296 (2005) (quoting State v. Bronson, 
10 N.C. App. 638, 640, 179 S.E.2d 823, 825 (1971)). 

Where, as here, the trial court instructs the jury on the acting in 
concert doctrine, the State’s burden as to the element of breaking can 
be satisfied by showing either the defendant personally committed the 
breaking or that he acted in concert with someone to commit the break-
ing. See Baskin, 190 N.C. App. at 109-10, 660 S.E.2d at 572 (holding that 
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sufficient evidence of breaking and entering by defendant existed when 
passenger in car driven by defendant reached inside victim’s car and 
stole victim’s satchel). 

In this case, the evidence viewed in the light most favorable to the 
State is sufficient to show that defendant, or, alternatively, Lucas acting 
in concert with defendant committed a breaking by opening the door 
of the Dodge. Officer Richardson testified that when he arrived on the 
scene, defendant was standing near the Dodge and the Dodge’s driver-
side door was open. The State also presented evidence that the door 
must have been recently opened because there was no pollen inside 
although the outside of the car was covered in pollen and the owner 
of the Dodge never opened the doors of the Dodge and its door was  
not open the previous afternoon. Moreover, defendant testified that 
Lucas opened the car door, while Lucas testified that defendant opened 
the door. From this evidence, a reasonable juror could infer that defen-
dant opened the car door, or, alternatively, that Lucas opened the door 
and was acting in concert with defendant. 

[2] Defendant also argues that there was insufficient evidence of the 
fifth element -- that the act was committed “with intent to commit any 
felony or larceny therein.” N.C. Gen. Stat. § 14-56. Defendant argues that 
while the evidence presented by the State may be sufficient to show  
that defendant intended to steal the car itself, it was not sufficient to 
show intent to steal the “thing[s] of value” found therein. Id. 

Defendant’s argument, however, was rejected by this Court in Clark, 
208 N.C. App. at 393, 702 S.E.2d at 327-28. In Clark, this court held that 
the intent to steal the motor vehicle itself may satisfy the intent ele-
ment under N.C. Gen. Stat. § 14-56. 208 N.C. App. at 393, 702 S.E.2d at  
327-28. Defendant concedes that the State presented sufficient evidence 
that defendant, or Lucas acting in concert with defendant, intended 
to steal the vehicle itself. Under Clark, such evidence is sufficient. 
We, therefore, conclude that the State presented substantial evidence 
of each of the elements of the charge of breaking or entering a motor 
vehicle. Accordingly, we hold that the trial court did not err in denying 
defendant’s motion to dismiss. 

II

[3] Defendant next argues that the trial court committed reversible 
error by instructing the jury on a theory of breaking or entering a motor 
vehicle when the indictment alleged that defendant broke and entered 
the vehicle. “Whether a jury instruction correctly explains the law is 
a question of law, reviewable by this Court de novo.” State v. Barron,  
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202 N.C. App. 686, 694, 690 S.E.2d 22, 29 (2010). “However, an error in 
jury instructions is prejudicial and requires a new trial only if ‘there is 
a reasonable possibility that, had the error in question not been com-
mitted, a different result would have been reached at the trial out of 
which the appeal arises.’  ” State v. Castaneda, 196 N.C. App. 109, 116, 
674 S.E.2d 707, 712 (2009) (quoting N.C. Gen. Stat. § 15A-1443(a) (2007)).

Defendant’s argument has previously been rejected regarding the 
offense of breaking or entering a building under N.C. Gen. Stat. § 14-54 
(2013). Under this statute, where an indictment alleging a violation of 
N.C. Gen. Stat. § 14-54 charges the defendant with “breaking and enter-
ing,” it is not error for the trial court to instruct on breaking or entering. 
State v. Boyd, 287 N.C. 131, 145, 214 S.E.2d 14, 22 (1975), superseded by 
statute on other grounds as stated in State v. Silhan, 302 N.C. 223, 239, 
275 S.E.2d 450, 464 (1981). As explained in Boyd: 

It has long been the law in this State in prosecutions under 
[N.C. Gen. Stat. § 14-54] and its similar predecessors that 
where the indictment charges the defendant with breaking 
and entering, proof by the State of either a breaking or an 
entering is sufficient; and instructions allowing juries to 
convict on the alternative propositions are proper.

Id. See also State v. Reagan, 35 N.C. App. 140, 143, 240 S.E.2d 805, 808 
(1978) (holding no error when the defendant was indicted for breaking 
and entering and the trial court’s charge to the jury referenced breaking 
or entering). The act of “breaking or entering” is an element of a charge 
pursuant to both N.C. Gen. Stat. § 14-54 and N.C. Gen. Stat. § 14-56. We 
therefore find that the rule under Boyd is applicable to the element of 
“breaking or entering” regardless whether the defendant “breaks or 
enters” a motor vehicle under N.C. Gen. Stat. § 14-56 or a dwelling house 
under N.C. Gen. Stat. § 14-54. Accordingly, we hold that the trial court 
did not err in instructing the jury on “breaking or entering.” 

III

[4] Defendant’s final argument on appeal pertains to the charge of first 
degree trespassing. Defendant argues that the trial court erred by failing 
to instruct the jury on defendant’s affirmative defense that he reasonably 
believed he had a right to enter the property. Because defendant did not 
request the instruction at trial, we review for plain error. 

For error to constitute plain error, a defendant must dem-
onstrate that a fundamental error occurred at trial. To 
show that an error was fundamental, a defendant must 
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establish prejudice -- that, after examination of the entire 
record, the error had a probable impact on the jury’s find-
ing that the defendant was guilty. Moreover, because plain 
error is to be applied cautiously and only in the excep-
tional case, the error will often be one that seriously 
affect[s] the fairness, integrity or public reputation of judi-
cial proceedings[.]

State v. Lawrence, 365 N.C. 506, 518, 723 S.E.2d 326, 334 (2012) (internal 
citations and quotation marks omitted).

For a trial court to be required to instruct the jury on an affirma-
tive defense, the defendant must present substantial evidence, when 
viewed in the light most favorable to the defendant, of each element of 
the defense. State v. Ferguson, 140 N.C. App. 699, 706, 538 S.E.2d 217, 
222 (2000). Here, defendant needed to present substantial evidence that 
(1) defendant believed he had a right to enter the property and (2) defen-
dant had reasonable grounds to support this belief. State v. Baker, 231 
N.C. 136, 140, 56 S.E.2d 424, 427 (1949). 

Defendant argues that his testimony constitutes substantial evi-
dence of this affirmative defense. Defendant testified that when he met 
up with Lucas on the morning of 26 March 2012, Lucas told him that a 
friend had given him a car, that he needed someone to help him get the 
car home, and that he would pay defendant $50.00 for his assistance in 
retrieving the car. Although the property where the car was located was 
enclosed by a locked fence, defendant testified that Lucas was easily 
able to pull the fence to one side. Under these circumstances, defen-
dant contends, his belief that they had permission to be on the property 
remained reasonable. 

However, even assuming, without deciding, that defendant pre-
sented substantial evidence of each element of this defense, he cannot 
show that the failure of the trial court to instruct the jury on this defense 
had a probable impact on its finding of guilt. The jury’s verdict as to the 
larceny charges required a finding that defendant intended to steal the 
vehicle, or that Lucas intended to steal the vehicle and defendant acted 
in concert with him. In either scenario, such a finding precludes a find-
ing by the jury that the defendant believed that he had a legal right to 
enter the property. Defendant has therefore failed to show that he was 
prejudiced by the alleged error.

No Error.

Judges BRYANT and CALABRIA concur.
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1. Appeal and Error—preservation of issues—failure to raise at 
trial—substance of article sufficiently presented

Defendant’s contention regarding the corpus delicti rule was 
heard on appeal where the exact words were not used at trial, but 
the substance of the argument was sufficiently presented.

2. Criminal Law—prostitution of minor—evidence not suffi-
cient—corpus delicti rule

The record in a prosecution for participating in the prostitution 
of a minor was insufficient where the State erroneously relied solely 
on defendant’s extrajudicial statement to prove his guilt, without 
providing other corroborating evidence. Although the two victims 
gave several differing accounts of events, both testified at trial that 
defendant did not solicit sex from them in exchange for money or 
marijuana. Furthermore, defendant’s extrajudicial statement regard-
ing an alleged exchange of sex for money or marijuana was vague.

Appeal by defendant from judgments entered 11 February 2013 by 
Judge Quentin T. Sumner in Wilson County Superior Court. Heard in the 
Court of Appeals 5 March 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
Joseph L. Hyde, for the State.

M. Alexander Charns for defendant-appellant.

McCULLOUGH, Judge.

Defendant Gregory Kent Parks appeals the denial of his motion 
to dismiss two counts of participating in the prostitution of a minor. 
Where the State failed to produce substantial, independent corrobora-
tive evidence to support the facts underlying defendant’s extrajudicial 
statement, in violation of the corpus delicti rule, we reverse defendant’s 
challenged convictions.
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I.  Background

On 10 September 2012, defendant was indicted on two counts of 
first-degree sexual offense in violation of N.C. Gen. Stat. § 14-27.4 and 
attaining habitual felon status. On 14 January 2013, defendant was 
charged by superseding indictment with two counts of participating in 
the prostitution of a minor in violation of N.C. Gen. Stat. § 14-190.19(a).

On 16 November 2013, Wilson County Superior Court Judge Milton 
F. Fitch entered an order, sua sponte, which provided the following:

Upon review, the Court determined that in order to 
prevent any further delay of the Defendant’s cases and 
guarantee Defendant’s right to a speedy trial that the SBI 
laboratory expedite and conduct any and all testing of any 
materials submitted and held relating to these cases.

This Court hereby orders that the N.C. SBI labora-
tory expedite and perform DNA analysis and any other 
requested testing on any and all materials submitted to 
and held by the N.C. SBI Laboratory in these cases; and 
a laboratory report of the results to these ordered analy-
sis be returned to the submitting parties and to District 
Attorney’s Office of the Seventh Prosecutorial District no 
later than December 21, 2012.

Prior to trial, on 1 February 2013, defendant filed a motion to dismiss 
the charges against him for failure by the State to test or properly pre-
serve DNA specimens in his case and for failure to follow a 16 November 
2012 order requiring the SBI laboratory to conduct any and all testing of 
any materials submitted and held relating to defendant’s case. The trial 
court denied this motion.

Defendant’s trial commenced at the 4 February 2013 criminal ses-
sion of Wilson County Superior Court. A.J. testified that on the evening 
of 15 June 2012, she was at home with her friend, D.T.1 D.T. was on 
the phone with defendant. D.T. told A.J. that defendant “was going to 
give her some marijuana for free if I walked down there with her, so I 
walked with her down the street.” Defendant lived “three houses down, 
right up the street.” When A.J. and D.T. arrived at defendant’s house, 
defendant answered the door and said, “[w]ill you come in?” After they 

1. Because A.J. and D.T. were minors during the commission of the alleged crimes, 
both seventeen years old in 15 June 2012, initials are used to protect their identities.
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walked inside, defendant closed the door behind them. A.J. testified to 
the following:

Well, we got in the home, there was an older man [(defen-
dant’s father)] in a wheelchair in there, and he said, “Well, 
y’all can walk on back here, follow me to my room.” He 
said, “I’m not going to give you the marijuana out here.” 
[So] I followed [D.T.] and [defendant] back to his room. 
And when we got in the bedroom, he pulled out a knife.

Defendant had closed his bedroom door. Defendant put the knife to 
A.J.’s neck and said “he was going to kill me if I didn’t take my clothes 
off. . . . He told both of us to take our clothes off before he killed us.”

A.J. testified that defendant went into an adjoining bathroom, 
returned with pills, and told the girls “to take the pills or he was going to 
kill us.” A.J. took one pill. 

After [defendant] got the pills and made us take them, he 
told us -– well, we were lying on the bed, and he just got 
on top of us -– on me first, and he started licking me on 
my vagina, and then he went over to [D.T.], and he started 
licking on her vagina, and then he told me to just wait until 
he finished her.

Defendant went back and forth between A.J. and D.T. until A.J. stabbed 
him with a scalpel in the head. A.J. testified that she had brought a scal-
pel from her house and kept it in her coat pocket. After stabbing defen-
dant, A.J. and D.T. ran out of the bedroom and unsuccessfully attempted 
to exit the house through a locked side door. Defendant’s father was tell-
ing defendant “to stop and to let us go and that he was tired of him doing 
it.” While A.J. and D.T. were standing by the back door, defendant stated, 
“[w]ell, you made my dad mad, I’m going to kill you[.]” Defendant’s 
father followed A.J. and D.T. back to the bedroom “to get [our] clothes.” 
After they put their clothes back on, defendant opened the door and A.J. 
and D.T. went home.

A.J. called the police. A.J. initially reported to police that she and 
D.T. were on their way to McDonald’s when defendant “grabbed” them, 
pulled out a knife, forced them to take drugs and pills, and sexually 
assaulted them. She admitted at trial that when she first spoke with 
police, she did not “tell the truth at first, because I was afraid that I might 
get in trouble because I’m going to get some marijuana with a friend.” In 
addition, A.J. testified that defendant did not solicit sex in exchange for 
money or marijuana.
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D.T. testified that on the evening of 15 June 2012, she was at A.J.’s 
house when defendant called her. Defendant said “he was going to give 
[A.J.] a bag of some weed[.]” D.T. testified that there was no agreement 
between defendant and herself for sex, an exchange of marijuana for 
sex, or an exchange of money for sex. A.J. and D.T. walked to defen-
dant’s house. Defendant took them into his bedroom. The three sat on 
his bed and defendant took out pills from his pocket. Defendant then 
proceeded to pull out a pocketknife and stated, “I’m crazy, I’ve been 
doing this for years, and y’all -– y’all take off y’all’s clothes now. I ain’t 
playing with y’all.” D.T. used the bathroom that was adjoined to the bed-
room and called the police.

Defendant forced D.T. and A.J. to take their clothes off and lay on 
the bed. Defendant put his “tongue in [their] vagina[s].” D.T. grabbed 
a scalpel from a pocketbook, passed it to A.J., and A.J. stabbed defen-
dant in the back of his head. A.J. and D.T. ran out of the bedroom, but 
encountered a locked door. Defendant’s father told defendant, “Gregory, 
just let them go, just let them go.” Defendant began shouting, “[d]addy, 
shut up. Y’all going to make my daddy have a heart attack. You shut up.” 
Defendant’s father then followed A.J. and D.T. back to defendant’s bed-
room and they put on their clothes. Afterward, A.J. and D.T. left defen-
dant’s home, returned to A.J.’s house, and called the police.

D.T. admitted that she lied in her first statement to the police when 
she reported the following:

Well, the first time I told -– I told that we had went -– we 
was on the way to McDonald’s and he had snatched us 
up; which, it was a lie. I knew it was a lie when we told 
y’all that we was going to McDonald’s and stuff and he 
snatched us up. That ain’t it. It really was that we had went 
to go do some weed, like, he had called the phone and said 
he was gonna give us [weed.]

Detective Michael Thomas Harrell of the Wilson Police Department 
testified that on the morning of 16 June 2012, defendant gave the follow-
ing statement to police:

On Wednesday, I called [A.J.] for the first time. I see  
her around the neighborhood and say, ‘Hey,’ when I see her.  
She had some drama on Wednesday, so I called her to see 
what happened. We talked for about an hour before she 
asked me if I could get any weed. I told her I might could 
get some weed. She said she would get back up with me on 
Friday. I tried to call her . . . She called me back, and I told 
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her I had something for her. She asked if I had any money. 
I said, ‘Yeah, I got some money.’ She said she was waiting 
on her friend. She called me back about three times and 
asked which house to come to. . . . [A.J.] asked, and said, 
“You are supposed to have something waiting on me.” I 
said, “Why, did you bring something?” We went back to my 
room and I asked what they were working with. They both 
took their clothes off. [A.J.] asked about the money, again, 
and I played it off, because I didn’t have much money for 
them. They told me to get them going, so I was touching 
on them and eating them out, switching back and forth. 
When I went back down on [D.T.], [A.J.] hit me in the back 
of the head, and I said, ‘What the f***?’ She went for the 
door. I think she went in the drawer where I had pointed to 
earlier when I said I got some money. I don’t know if they 
set me up or not.

On 11 February 2012, a jury found defendant guilty of both counts of 
participating in the prostitution of a minor and not guilty of both charges 
of first-degree sexual offense. Defendant pled guilty to having attained 
habitual felon status. Defendant was sentenced to two consecutive 
terms of 127 to 165 months. Defendant appeals.

II.  Discussion

On appeal, defendant argues that the trial court erred by (A) deny-
ing his motion to dismiss two counts of participating in the prostitu-
tion of a minor based on insufficiency of the evidence and based on a 
fatal variance between the indictments, jury charge, and proof at trial; 
(B) admitting evidence in violation of Rule 404(b) of the North Carolina 
Rules of Evidence; (C) violating his constitutional rights under the Sixth 
Amendment of the United States Constitution; (D) denying his motion 
to dismiss based on a failure to obey a court order to test evidence; and 
(E) allowing amendment of the superseding indictments.

A.  Motion to Dismiss the Charges of Participating in the  
Prostitution of a Minor

Defendant argues that the trial court erred by denying his motion 
to dismiss the charges of participating in the prostitution of a minor 
charges for insufficiency of the evidence. Specifically, defendant con-
tends that the State failed to present sufficient evidence that defendant 
“patronized a minor prostitute.” Defendant argues that the State errone-
ously relied solely on defendant’s extrajudicial statement to prove his 
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guilt, without providing other corroborating evidence in violation of the 
corpus delicti rule. We agree.

[1] Before reaching the merits of defendant’s arguments, we address 
the State’s contention that defendant failed to raise the issue of a viola-
tion of the corpus delicti rule at trial and that, as a result, he has failed 
to preserve this issue for appellate review. Pursuant to Rule 10(a)(1) of 
the North Carolina Rules of Appellate Procedure, we note that in order 
to preserve an issue for appellate review,

a party must have presented to the trial court a timely 
request, objection, or motion, stating the specific grounds 
for the ruling the party desired the court to make if the 
specific grounds were not apparent from the context. It is 
also necessary for the complaining party to obtain a ruling 
upon the party’s request, objection, or motion.

N.C. R. App. P. Rule 10(a)(1) (2013). However, after thoroughly reviewing 
the transcript of defendant’s trial, we hold that although defense coun-
sel did not use the exact words “corpus delicti” in arguing that the trial 
court grant defendant’s motion to dismiss the charges of promoting the  
prostitution of a minor based on the insufficiency of the evidence,  
the substance of the argument was sufficiently presented to the trial 
court. Accordingly, we proceed to the merits of defendant’s arguments. 
See State v. Ezell, 159 N.C. App. 103, 106, 582 S.E.2d 679, 682 (2003) 
(holding that “[a]lthough defendant did not raise his double jeopardy 
argument using those exact words, the substance of the argument was 
sufficiently presented, and more importantly, addressed by the trial 
court in finalizing its instructions to the jury”).

When reviewing a defendant’s motion to dismiss a 
charge on the basis of insufficiency of the evidence, this 
Court determines whether the State presented substan-
tial evidence in support of each element of the charged 
offense. Substantial evidence is relevant evidence that a 
reasonable person might accept as adequate, or would 
consider necessary to support a particular conclusion.

State v. Hunt, 365 N.C. 432, 436, 722 S.E.2d 484, 488 (2012) (cita-
tion omitted). “This Court reviews the trial court’s denial of a motion  
to dismiss de novo and views the evidence in the light most favorable to  
the State, giving the State every reasonable inference therefrom, and 
resolving any contradictions or discrepancies in the State’s favor.” State  
v. Miles, __ N.C. App. __, __, 730 S.E.2d 816, 822 (2012) (citation omitted).
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[2] In light of these principles, we consider the elements of the offense 
of participating in the prostitution of a minor. Pursuant to N.C. Gen. Stat. 
§ 14-190.192,

[a] person commits the offense of participating in 
the prostitution of a minor if he is not a minor and he  
patronizes a minor prostitute. As used in this section, 
“patronizing a minor prostitute” means:

(1) Soliciting or requesting a minor to participate in 
prostitution;

(2) Paying or agreeing to pay a minor, either directly 
or through the minor’s agent, to participate in 
prostitution; or

(3) Paying a minor, or the minor’s agent, for having 
participated in prostitution, pursuant to a prior 
agreement.

N.C. Gen. Stat. § 14-190.19 (2011).

Defendant relies on the North Carolina Supreme Court’s holding in 
State v. Smith, 362 N.C. 583, 669 S.E.2d 299 (2008). In Smith, the issue 
before the Court was whether there was substantial corroborating evi-
dence independent of the defendant’s extrajudicial confession sufficient 
to sustain a conviction for first-degree sexual offense. Id. at 585, 669 
S.E.2d at 301. The Court noted that in order to find a defendant guilty of 
first-degree sexual offense, the State must prove, beyond a reasonable 
doubt, that

(1) the defendant engaged in a sexual act with a victim 
who is under the age of thirteen, and (2) the defendant is 
at least twelve years old and at least four years older than 
the victim. A sexual act, as defined by statute, means “cun-
nilingus, fellatio, analingus, or anal intercourse, but does 
not include vaginal intercourse. Sexual act also means the 
penetration, however slight, by any object into the geni-
tal or anal opening of another person’s body[.]” Fellatio is 
defined as “any touching of the male sexual organ by the 
lips, tongue, or mouth of another person.”

2. We note that, effective 1 October 2013, N.C. Gen. Stat. § 14-190.19 was repealed by 
Session Laws 2013-368, s. 4. The current statute is applicable to offenses committed on or 
after 1 October 2013. However, because the events of this case took place on 15 June 2012, 
the former statute applies.
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Id. at 592-93, 669 S.E.2d at 306 (citations omitted). The Smith Court 
stated that “[u]nder the corpus delicti3 rule, the State may not rely 
solely on the extrajudicial confession of a defendant, but must produce 
substantial independent corroborative evidence that supports the facts 
underlying the confession.” Id. at 588, 669 S.E.2d at 303 (citing State  
v. Parker, 315 N.C. 222, 337 S.E.2d 487 (1985)).

The Smith victim “twice denied that a first-degree sexual offense 
ever occurred.” Id. at 593, 669 S.E.2d at 306. In reviewing the defen-
dant’s extrajudicial confession, the defendant provided that the victim 
“unzipped his pants, removed his penis, and attempted fellatio, but that 
he could not achieve an erection because of his alcohol consumption.” 
Id. (emphasis in original). The Smith Court stated that taking into con-
sideration the defendant’s extrajudicial confession alone, “a jury could 
not determine beyond a reasonable doubt that [the victim’s] mouth ever 
made contact with [the] defendant’s penis, which is a required element 
in a sexual offense prosecution.” Id. at 593-94, 669 S.E.2d at 306.

The State argued that several pieces of corroborative evidence, along 
with the defendant’s extrajudicial confession, were sufficient under 
the corpus delicti rule to sustain a conviction for first-degree sexual 
offense, but the Smith Court disagreed. The State first argued that the 
defendant’s trial testimony that he felt “something” touch his penis was 
strongly corroborative, but the Court held that, “[l]ike the extrajudicial 
confession, this statement is also vague; it is not clear from the record 
what this ‘something’ was.” Id. at 594, 669 S.E.2d at 307. Next, the State 
argued that defendant’s statement to the victim’s brother that “he had let 
[the victim] give him oral sex” was strongly corroborative. The Smith 
Court held that the corroborating evidence supporting the defendant’s 
extrajudicial confession must be substantial and independent, and that 
this statement was not independent because it was derived immediately 
following defendant’s extrajudicial confession elicited by a detective. Id. 
Lastly, the State argued that several pieces of “opportunity evidence” – 
testimony from both the defendant and the victim that they were alone 
together in a bedroom as well as testimony from the victim’s brother 
that he left the victim with the defendant – were sufficient to sustain the 
defendant’s conviction. The Smith Court held that because “no inde-
pendent proof, such as physical evidence or witness testimony, of any 
crime [could] be shown[,]” the opportunity evidence was not strong 
enough to establish the corpus delicti of first-degree sexual offense. Id. 

3. “The term corpus delicti literally means ‘body of the crime.’ ” State v. Smith, 362 
N.C. 583, 589, 669 S.E.2d 299, 304 (2008) (citations omitted).
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at 595-96, 669 S.E.2d at 307-308. Based on the foregoing, the Smith Court 
held that the State “ha[d] not met its burden [of providing] strong cor-
roboration evidence relevant to the essential facts and circumstances of 
[the] defendant’s extrajudicial confession” and reversed the defendant’s 
conviction. Id. at 596, 669 S.E.2d at 308.

Similar to the facts found in Smith, in the case sub judice, although 
A.J. and D.T. gave several differing accounts of the events that took 
place on the evening of 15 June 2012, both A.J. and D.T. testified at trial 
that defendant did not solicit sex from them in exchange for money or 
marijuana. Furthermore, we find defendant’s extrajudicial statement 
regarding an alleged exchange of sex for money or marijuana with A.J. 
and D.T. to be vague. Defendant’s extrajudicial statement provided the 
following, in pertinent part:

[A.J.] asked if I had any money. I said, ‘Yeah, I got some 
money.’ She said she was waiting on her friend. She called 
me back about three times and asked which house to 
come to. . . . [A.J.] asked, and said, “You are supposed to 
have something waiting on me.” I said, “Why, did you bring 
something?” We went back to my room and I asked what 
they were working with. They both took their clothes off. 
[A.J.] asked about the money, again, and I played it off, 
because I didn’t have much money for them.

The State argues that “an agreement to exchange sex for marijuana 
might be inferred even without Defendant’s statements” and that other 
independent evidence corroborated defendant’s extrajudicial confes-
sion. However, after careful review, we are not persuaded. The record is 
insufficient to strongly corroborate the essential element that defendant 
patronized a minor prostitute in order to convict defendant of partici-
pating in the prostitution of a minor. Because the State did not meet its 
burden in violation of the corpus delicti rule, we hold that the trial court 
erred by failing to grant defendant’s motion to dismiss. Accordingly, 
we reverse defendant’s conviction of two counts of participating in the 
prostitution of a minor.

Based on the disposition of defendant’s first argument, it is unneces-
sary for us to address his remaining arguments on appeal.

Reversed.

Judges HUNTER, Robert C., and GEER concur.
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STATE OF NORTH CAROLINA
v.

GREGVON SATTERTHWAITE

No. COA13-1323

Filed 17 June 2014

1. Drugs—possession of drug paraphernalia—motion to dis-
miss—sufficiency of evidence—plastic baggies

The trial court erred by denying defendant’s motion to dismiss 
the charge of possession of drug paraphernalia. The indictment 
alleged possession of plastic baggies as drug paraphernalia, and the 
State did not present evidence of plastic baggies. 

2. Constitutional Law—effective assistance of counsel—claim 
dismissed without prejudice

Defendant’s contentions in a drugs case concerning ineffec-
tive assistance of counsel were dismissed without prejudice since 
the record did not conclusively demonstrate whether defendant 
received ineffective assistance of counsel.

Appeal by defendant from judgment entered 25 June 2013 by Judge 
W. Russell Duke, Jr. in Beaufort County Superior Court. Heard in the 
Court of Appeals 22 April 2014.

Roy Cooper, Attorney General, by E. Burke Haywood, Special 
Deputy Attorney General, for the State.

Leslie C. Rawls for defendant-appellant.

STEELMAN, Judge.

Where the indictment alleged possession of plastic baggies as drug 
paraphernalia, and the State did not present evidence of plastic baggies, 
the trial court erred in denying defendant’s motion to dismiss the charge 
of possession of drug paraphernalia. Where the cold record does not 
demonstrate whether defendant received ineffective assistance of coun-
sel, this argument is dismissed without prejudice.

I.  Factual and Procedural Background

In 2011, Brandi Lynn Cooke (Cooke) was charged with trafficking 
in controlled substances. In order to seek more favorable treatment 
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for her charges, Cooke began working with Beaufort County Sheriff’s 
Lieutenant Josh Shiflett (Shiflett) to investigate local drug dealers. Cooke 
informed Shiflett that one of her suppliers was Gregvon Satterthwaite 
(defendant), also known as “Popcorn.”

On 25 May 2011, Cooke called defendant to set up a drug buy. 
Afterwards, Cooke contacted Shiflett and set up the deal as an under-
cover hydrocodone purchase. In advance of the deal, police searched 
Cooke and her car, and provided her with audio and video recording 
equipment, as well as $220 from the department’s special funds for con-
trolled substance purchases.

While Cooke was under police surveillance, defendant approached 
Cooke’s vehicle and got into the front seat. Cooke gave defendant $200, 
and defendant gave Cooke a bottle of pills. Defendant then left. Cooke 
gave the pills to police. There were sixty pills of one variety, and ten 
of another; Shiflett tentatively identified the pills as hydrocodone. The 
pills were then sent to the SBI for testing to confirm their chemical 
composition.

Lauren Wiley (Wiley), a forensic chemist for the SBI, testified as 
to the analyses performed on the pills. The sixty white pills weighed 
38.2 grams, and each contained 500 milligrams of acetaminophen and 
5 milligrams of hydrocodone. The ten yellow pills weighed 4.2 grams, 
and each contained 325 milligrams of acetaminophen and 10 milligrams  
of hydrocodone.

Defendant was indicted for trafficking in opium by possession, traf-
ficking in opium by transportation, trafficking in opium by sale, traffick-
ing in opium by delivery, and possession of drug paraphernalia. On 25 
June 2013, the jury found defendant guilty of all charges. The trial court 
arrested judgment on the conviction for trafficking in opium by deliv-
ery. The remaining charges were consolidated, and defendant was sen-
tenced to an active term of imprisonment of 225-279 months. The trial 
court also imposed a $500,000.00 fine.

Defendant appeals.

II.  Denial of Motion to Dismiss

[1] In his first argument, defendant contends that the trial court erred 
in denying his motion to dismiss the charge of possession of drug para-
phernalia. We agree.
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A.  Standard of Review

“This Court reviews the trial court’s denial of a motion to dismiss 
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007). 

B.  Analysis

The indictment that charged defendant with possession of drug par-
aphernalia stated that he possessed plastic baggies used to package and 
repackage pills. At trial, however, the State did not present any evidence 
of baggies. Instead, the evidence showed that defendant delivered the 
pills to Cooke in a bottle. Defendant contends that the absence of evi-
dence of plastic baggies required the trial court to dismiss the charge of 
possession of drug paraphernalia, and that it was error to fail to do so.

N.C. Gen. Stat. § 90-113.22 makes it “unlawful for any person to 
knowingly use, or to possess with intent to use, drug paraphernalia 
to . . . package, repackage, store, contain, or conceal a controlled sub-
stance . . .” N.C. Gen. Stat. § 90-113.22(a) (2013). “Drug paraphernalia” 
is defined as “all equipment, products and materials of any kind that 
are used to facilitate, or intended or designed to facilitate, violations of 
the Controlled Substances Act[.]” N.C. Gen. Stat. § 90-113.21(a) (2013). 
According to this definition:

“Drug paraphernalia” includes, but is not limited to, the 
following:

. . .

(9) Capsules, balloons, envelopes and other containers 
for packaging small quantities of controlled substances;

(10) Containers and other objects for storing or conceal-
ing controlled substances;

N.C. Gen. Stat. § 90-113.21(a). Defendant contends that because the 
indictment was specifically based upon “baggies,” the State was required 
to present substantial evidence that defendant possessed plastic baggies 
as drug paraphernalia.

This Court faced a similar issue in the case of State v. Moore. In  
that case:

According to Defendant’s indictment, Defendant allegedly 
possessed “drug paraphernalia, to wit: a can designed as 
a smoking device.” However, none of the evidence elic-
ited at trial related to a can; rather, the evidence described 
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crack cocaine in a folded brown paper bag with a rubber 
band around it.

State v. Moore, 162 N.C. App. 268, 273, 592 S.E.2d 562, 565 (2004). 
Defendant’s motion to dismiss the charge was denied, and the trial court 
granted the State’s motion to amend the indictment, replacing the ref-
erence to the can with reference to the folded brown paper bag. We  
held that:

As common household items and substances may be clas-
sified as drug paraphernalia when considered in the light 
of other evidence, in order to [m]ount a defense to the 
charge of possession of drug paraphernalia, a defendant 
must be apprised of the item or substance the State cat-
egorizes as drug paraphernalia. Accordingly, we conclude 
the amendment to the indictment constituted a substan-
tial alteration of the charge set forth in the indictment. 
Moreover, as no evidence of “a can designed as a smoking 
device” was presented, we conclude the trial court errone-
ously denied Defendant’s motion to dismiss.

Moore, 162 N.C. App. at 274, 592 S.E.2d at 566.

In the instant case, as in Moore, defendant was charged with pos-
session of drug paraphernalia, specifically plastic baggies. The only 
evidence of paraphernalia at trial was of bottles. We hold that the spe-
cific items alleged to be drug paraphernalia must be enumerated in the 
indictment, and that evidence of such items must be presented at trial. 
Because the State failed to present such evidence, the trial court erred 
in denying defendant’s motion to dismiss the charge of possession of  
drug paraphernalia.

Since the remaining charges in the consolidated judgments require 
the imposition of a mandatory sentence, it is unnecessary to resentence 
defendant. State v. Llamas-Hernandez, 363 N.C. 8, 673 S.E.2d 658 (2009) 
(adopting dissent from Court of Appeals, 189 N.C. App. 640, 654-55, 659 
S.E.2d 79, 88 (2008)).

III.  Ineffective Assistance of Counsel

[2] In his second argument, defendant contends that his trial counsel 
was ineffective. We dismiss this argument without prejudice.

A.  Standard of Review

It is well established that ineffective assistance of coun-
sel claims “brought on direct review will be decided on 
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the merits when the cold record reveals that no further 
investigation is required, i.e., claims that may be devel-
oped and argued without such ancillary procedures as the 
appointment of investigators or an evidentiary hearing.” 
Thus, when this Court reviews ineffective assistance of 
counsel claims on direct appeal and determines that they 
have been brought prematurely, we dismiss those claims 
without prejudice, allowing defendant to bring them pur-
suant to a subsequent motion for appropriate relief in the 
trial court.

State v. Thompson, 359 N.C. 77, 122-23, 604 S.E.2d 850, 881 (2004) (cita-
tions omitted) (quoting State v. Fair, 354 N.C. 131, 166, 557 S.E.2d 500, 
524 (2001)), cert. denied, 546 U.S. 830, 163 L. Ed. 2d 80 (2005). 

B.  Analysis

Defendant contends that his trial counsel proceeded under an inac-
curate understanding of the law as to how mixtures of controlled sub-
stances are considered for purposes of weight under our drug trafficking 
statutes. Defendant contends that, as a result, his counsel incorrectly 
advised him concerning a plea offer. Defendant contends that he relied 
upon counsel’s advice in pleading not guilty. However, the cold record of 
the case does not conclusively demonstrate whether defendant received 
ineffective assistance of counsel. We hold that addressing such a matter 
would be premature, and dismiss this argument without prejudice to 
defendant filing a motion for appropriate relief in the trial court.

IV.  Conclusion

The charge of possession of drug paraphernalia is vacated, and that 
issue is remanded to the trial court with instructions to dismiss that 
charge. The balance of the charges are not challenged upon appeal. 
Defendant’s contentions concerning ineffective assistance of counsel 
are dismissed without prejudice.

VACATED AND REMANDED IN PART, DISMISSED IN PART.

Judges HUNTER, Robert C., and BRYANT concur.
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v.

SAMUEL EUGENE WILLIAMS, JR., defendAnt

No. COA13-1221

Filed 17 June 2014

1. Appeal and Error—appealability—motions to dismiss—fail-
ure to file notice of appeal or writ of certiorari 

Defendant’s arguments in a driving while impaired case chal-
lenging the trial court’s denial of his motions to suppress the results 
of the alco-sensor and evidence obtained as a result of his arrest 
based on lack of probable cause were dismissed based on his failure 
to file a notice of appeal from the trial court’s order as required by 
N.C. R. App. P. 3 or a writ of certiorari.

2. Appeal and Error—certificate—appeal not taken for pur-
poses of delay and evidence necessary

Defendant’s motion to dismiss the State’s appeal in a driving 
while impaired case based on the State’s alleged failure to meet 
the certification requirements of N.C.G.S. § 15A-979(c) was denied. 
Where the State intends to appeal from a trial court’s ruling on a 
motion, the State must file a certificate with the trial court indicat-
ing that the State’s appeal is not taken for purposes of delay and the 
evidence sought is necessary to the State’s case.

3. Motor Vehicles—driving while impaired—multiple chemical 
analysis tests—implied consent rights

The trial court did not err in a driving while impaired case  
by granting defendant’s motion to suppress the results of a chemi-
cal blood test. Where the State seeks to administer multiple  
chemical analysis tests to a defendant suspected of driving while 
impaired, the State must advise the defendant of his implied con-
sent rights prior to the administration of each new test pursuant to 
N.C.G.S. § 20-16.2(a).

Appeal by the State from order entered 23 July 2013 by Judge 
Wayland J. Sermons, Jr., in Hyde County Superior Court. Heard in the 
Court of Appeals 5 March 2014.

Attorney General Roy Cooper, by Assistant Attorney General John 
W. Congleton, for the State.
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The Robinson Law Firm, P.A., by Leslie S. Robinson, for 
defendant-appellee.

BRYANT, Judge.

Pursuant to N.C. Gen. Stat. § 15A-979(c), where the State intends to 
appeal from a trial court’s ruling on a motion, the State must file a cer-
tificate with the trial court indicating that the State’s appeal is not taken 
for purposes of delay and the evidence sought is necessary to the State’s 
case. Where the State seeks to administer multiple chemical analysis 
tests to a defendant suspected of driving while impaired, the State must 
advise the defendant of his implied consent rights prior to the adminis-
tration of each new test pursuant to N.C. Gen. Stat. § 20-16.2(a). Where 
defendant fails to file a notice of appeal pursuant to N.C. R. App. P. 3, 
defendant’s appeal must be dismissed.

On 21 June 2011 at approximately 8:41 p.m., Hyde County Sheriff’s 
Deputy Scott Wilkerson was dispatched to an accident scene on 
Ocracoke Island involving a fatality and a golf cart. Upon arriving at 
the scene, Deputy Wilkerson observed a body lying in front of a golf 
cart and a man, later identified as defendant Samuel Eugene Williams, 
Jr., standing next to the golf cart. Defendant admitted to driving the 
golf cart. Deputy Wilkerson testified that defendant had red, glassy 
eyes, was very talkative, and smelled strongly of alcohol. Defendant 
told Deputy Wilkerson that he had consumed six beers that afternoon. 
Deputy Wilkerson administered a portable breath test (alco-sensor) to 
defendant which yielded a positive result. Defendant was arrested and 
charged with driving while impaired. 

Defendant was transported to the Ocracoke Island Sheriff’s Office 
intoxilyzer room. Deputy Wilkerson read and gave defendant a copy of 
his implied consent rights; defendant signed the implied consent rights 
form acknowledging that he understood his rights. After waiting thirty 
minutes, Deputy Wilkerson, a certified chemical analyst, asked defendant 
to submit to a chemical analysis of his breath, but defendant refused. 

Deputy Wilkerson then requested that a blood testing kit be brought 
to the office for defendant. Although Deputy Wilkerson did not re-advise 
defendant of his implied consent rights for the blood test, he gave defen-
dant a consent form for the testing which defendant signed. Defendant’s 
blood was then drawn using the blood testing kit by a paramedic on site. 

On 23 May 2012, defendant filed motions to suppress the following: 
the results of the alco-sensor; evidence obtained as a result of the arrest 
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of defendant based on lack of probable cause; defendant’s statement 
that he consumed “3 Jaeger bombs”; and statements made by defen-
dant prior to being advised of his Miranda rights. On 13 June 2012, 
defendant filed an additional motion to suppress evidence obtained as 
a result of the chemical analysis of his blood. 

On 23 July 2013, the trial court entered a written order denying 
the following: defendant’s motion to suppress the results of the alco- 
sensor; the motion to suppress evidence obtained as a result of defen-
dant’s arrest based on lack of probable cause; and the motion to sup-
press defendant’s statement that he had consumed “3 Jaeger bombs.” 
The trial court granted defendant’s motions to suppress the results of 
the chemical blood test and defendant’s statements made prior to being 
advised of his Miranda rights. The State appeals from the portion of the 
order granting defendant’s motion to suppress the results of the chemi-
cal blood test.

_____________________

[1] Defendant attempts to bring forth issues in his brief on appeal chal-
lenging the trial court’s order denying his motions to suppress the results 
of the alco-sensor and evidence obtained as a result of his arrest based 
on lack of probable cause. However, defendant has not filed a notice of 
appeal from the trial court’s order as required by Rule 3 of our Rules  
of Appellate Procedure, N.C. R. App. P. 3 (2013), nor has defendant filed 
a writ of certiorari for review of the issues he attempts to raise. As such, 
we dismiss defendant’s arguments challenging the trial court’s denial of 
his motions. See State v. May, 207 N.C. App. 260, 262, 700 S.E.2d 42, 44 
(2010) (dismissing appeal where “defendant failed to give timely written 
notice of appeal”). 

___________________________

[2] On 10 January 2014, defendant filed a motion to dismiss the State’s 
appeal, arguing that the State failed to meet the certification require-
ments of N.C.G.S. § 15A-979(c) because the State addressed its certifi-
cate to “the court” rather than to the trial court judge. We disagree.

North Carolina General Statutes, section 15A-979(c) states that: 

An order by the superior court granting a motion to sup-
press prior to trial is appealable to the appellate division 
. . . upon certificate by the prosecutor to the judge who 
granted the motion that the appeal is not taken for the pur-
pose of delay and that the evidence is essential to the case.

N.C.G.S. § 15A-979(c) (2013). 
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The State noted the following in its certificate, “Certification Under 
N.C.G.S. § 15A-979(c)”:

THE STATE OF NORTH CAROLINA, by the undersigned 
assistant district attorney and pursuant to N.C.G.S. §§ [sic] 
15A-979(c), having given notice of appeal to the Court of 
Appeals from the pretrial order of the trial court grant-
ing defendant=s [sic] motion to suppress evidence in this 
case, certifies to the court that the appeal is not taken for 
the purpose of delay and that the evidence suppressed is 
essential to the prosecution of the case.

Defendant contends that because N.C.G.S. § 15A-979(c) requires 
that the certificate be presented to the judge who granted the motion, 
any deviation from this statutory language as presented in the certificate 
renders the State’s certificate void. Defendant’s argument lacks merit, as 
the word “judge” can be, and is, synonymous with “the court.” 

When construing statutes, this Court first determines 
whether the statutory language is clear and unambigu-
ous. If the statute is clear and unambiguous, we will apply 
the plain meaning of the words, with no need to resort 
to judicial construction. However, when the language 
of a statute is ambiguous, this Court will determine the 
purpose of the statute and the intent of the legislature in  
its enactment.

Wiggs v. Edgecombe Cnty., 361 N.C. 318, 322, 643 S.E.2d 904, 907 (2007) 
(citations and quotation omitted). We agree with the State that the term 
“judge” is ambiguous, as “judge” can also mean “court.” See blAcK’s lAw 
dictionAry 405 (9th ed. 2009) (defining “court” as “[a] governmental 
body consisting of one or more judges who sit to adjudicate disputes 
and administer justice[,]” or as “[t]he judge or judges who sit on such a 
governmental body”). Moreover, in looking at the purpose of N.C.G.S. 
§ 15A-979(c), it is clear that this statute is intended to be a procedural 
safeguard for defendants against the State, rather than an insurmount-
able burden for the State. Our Courts have held that the certification 
requirement under N.C.G.S. § 15A-979(c) is paramount in that by failing 
to file a certificate pursuant to N.C.G.S. § 15A-979(c), the State may not 
pursue its appeal. See State v. Judd, 128 N.C. App. 328, 329-30, 494 S.E.2d 
605, 606 (1998) (holding this Court lacked jurisdiction where the State 
failed to file a certificate as required by N.C.G.S. § 15A-979(c)); State  
v. Blandin, 60 N.C. App. 271, 272-73, 298 S.E.2d 759, 759-60 (1983) (dis-
missing the State’s appeal for failure to timely file a certificate pursuant 
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to N.C.G.S. § 15A-979(c), as “[t]o give the State the right to file the cer-
tificate after the case has already been docketed in the appellate court 
would be to reduce the requirement of the certificate to a nullity. If G.S. 
§ 15A-979(c) means anything at all, it means that the Court is bound to 
dismiss this appeal.”).  

The language of such a certification, however, is not similarly critical. 
Rather, the certificate must merely acknowledge that the State’s “appeal 
is not taken for the purpose of delay and that the evidence is essential to 
the case.” Provided the certificate contains this required statement and 
is timely filed with the trial court, the actual wording of the certificate 
in its addressing of the trial court is flexible. See State v. Turner, 305 
N.C. 356, 359, 289 S.E.2d 368, 370 (1982) (holding that the “two obvious 
purposes of the certificate [pursuant to N.C.G.S. § 15A-979(c)] are to 
require the prosecutor to certify that the appeal is not taken for purpose 
of delay, and that the suppressed evidence is essential to the case”). As it 
should be clear from the context of N.C.G.S. § 15A-979(c) that in filing a 
certificate the State is addressing the judge who granted the motion upon 
which the State wishes to appeal, we find it permissible for the State to 
use terms such as “judge,” “the court,” “this court,” etc. Accordingly, we 
deny defendant’s motion to dismiss the State’s appeal. 

_________________________

[3] On appeal, the State argues that the trial court erred in granting 
defendant’s motion to suppress the results of the chemical blood test. 
We disagree.

“The standard of review in evaluating a trial court’s ruling on a 
motion to suppress is that the trial court’s findings of fact are conclusive 
on appeal if supported by competent evidence, even if the evidence is 
conflicting.” State v. Smith, 160 N.C. App. 107, 114, 584 S.E.2d 830, 835 
(2003) (citation and quotation omitted). Where a trial court’s conclu-
sions of law are supported by findings of fact we will not disturb those 
conclusions on appeal. State v. Logner, 148 N.C. App. 135, 137-38, 557 
S.E.2d 191, 193-94 (2001).

Specifically, the State argues that evidence of the results of the 
chemical blood test was admissible because although Deputy Wilkerson 
did not re-advise defendant of his implied consent rights, defendant 
signed a consent form for the testing.

North Carolina General Statutes, section 20-16.2, Basis for Officer to 
Require Chemical Analysis; Notification of Rights, holds that: 
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Any person who drives a vehicle on a highway or 
public vehicular area thereby gives consent to a chemi-
cal analysis if charged with an implied-consent offense. 
Any law enforcement officer who has reasonable grounds 
to believe that the person charged has committed the 
implied-consent offense may obtain a chemical analysis 
of the person.

Before any type of chemical analysis is administered 
the person charged shall be taken before a chemical 
analyst authorized to administer a test of a person’s 
breath or a law enforcement officer who is authorized 
to administer chemical analysis of the breath, who shall 
inform the person orally and also give the person a 
notice in writing that:

(1) You have been charged with an implied-consent 
offense. Under the implied-consent law, you can refuse 
any test, but your driver[‘]s license will be revoked for 
one year and could be revoked for a longer period of 
time under certain circumstances, and an officer can 
compel you to be tested under other laws.

. . .

(3) The test results, or the fact of your refusal, will be 
admissible in evidence at trial.

N.C. Gen. Stat. § 20-16.2(a)(1, 3) (2013) (emphasis added).

Deputy Wilkerson read and gave to defendant a copy of his implied 
consent rights, and defendant signed the form acknowledging he under-
stood these rights. Defendant then refused to take a breath test. Where a 
defendant refuses to take a breath test, such as here, the State may then 
seek to administer a different type of chemical analysis such as a blood 
test pursuant to North Caroline General Statutes, Section 20-139.1(b5), 
Subsequent Tests Allowed:

A person may be requested, pursuant to G.S. 20-16.2, to 
submit to a chemical analysis of the person’s blood or 
other bodily fluid or substance in addition to or in lieu of a 
chemical analysis of the breath, in the discretion of a law 
enforcement officer . . . . If a subsequent chemical analysis 
is requested pursuant to this subsection, the person shall 
again be advised of the implied consent rights in accor-
dance with G.S. 20-16.2(a). A person’s willful refusal to 
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submit to a chemical analysis of the blood or other bodily 
fluid or substance is a willful refusal under G.S. 20-16.2. 
If a person willfully refuses to provide a blood sample 
under this subsection, . . . then a law enforcement officer 
with probable cause to believe that the offense involved 
impaired driving or was an alcohol-related offense made 
subject to the procedures of G.S. 20-16.2 shall seek a war-
rant to obtain a blood sample. 

N.C. Gen. Stat. §20-139.1(b5) (2013) (emphasis added). N.C.G.S.  
§§ 20-16.2 and 20-139.1 must be read in pari materia “to determine the 
procedures governing the administering of chemical analyses.” Nicholson  
v. Killens, 116 N.C. App. 473, 478, 448 S.E.2d 542, 544 (1994). “However, 
we conclude that G.S. 20-16.2, and that statute alone, sets forth the pro-
cedures governing notification of rights pursuant to a chemical analysis.” 
Id. at 478, 448 S.E.2d at 544-45. As such, although the State is correct in 
asserting that it could seek to administer a blood test to defendant after 
defendant refused to take a breath test1, the State was required, pursu-
ant to the mandates of N.C.G.S. § 20-16.2(a) and as reiterated by N.C.G.S.  
§ 20-139.1(b5), to re-advise defendant of his implied consent rights 
before requesting he take a blood test. This is particularly important 
when, as here, defendant had refused a breath test after being advised of 
his rights and acknowledging them. “Statutes imposing a penalty are to 
be strictly construed[.]” Id. at 477, 448 S.E.2d at 544 (citation omitted); 
see also State v. Gray, 28 N.C. App. 506, 506-07, 221 S.E.2d 765, 765-66 
(1976) (holding that failure of the State to show a breathalzyer test was 
properly administered required the suppression of all evidence stem-
ming from that test); State v. Shadding, 17 N.C. App. 279, 283, 194 S.E.2d 
55, 57 (1973) (“The failure [of the State] to establish that defendant was 
accorded his statutory rights rendered the results of the breathalyzer test 
inadmissible in evidence, and its admission over objection constituted 
prejudicial error.”); State v. Warf, 16 N.C. App. 431, 431-32, 192 S.E.2d 
37, 38 (1972) (holding that where the State fails to carry its burden of 
showing that a breathalyzer test was properly administered, evidence  
of that test must be suppressed). Accordingly, the trial court did not err 
in granting defendant’s motion to suppress as to the chemical blood test.

The State further argues that even if N.C.G.S. § 20-139.1(b)(5) is 
applicable, the trial court erred in granting defendant’s motion to sup-
press because any statutory violation was “technical and not substantial 

1. The statute clearly provides that upon a defendant’s refusal to provide a blood 
sample as requested, law enforcement may seek a warrant to obtain the blood sample for 
testing. N.C.G.S. § 20-139.1(b5). 



452 IN THE COURT OF APPEALS

STATE v. WILLIAMS

[234 N.C. App. 445 (2014)]

and the defendant has shown no prejudice” because defendant had been 
advised of his implied consent rights as to the breath test “less than an 
hour before the blood test.” The State cites State v. Green, 27 N.C. App. 
491, 219 S.E.2d 529 (1975), and State v. Buckner, 34 N.C. App. 447, 238 
S.E.2d 635 (1977), in support of its argument.

In Green, the defendant alleged that the arresting officer’s “garbled” 
reading of the defendant’s implied consent rights violated N.C.G.S.  
§ 20-16.2. This Court disagreed, finding that the arresting officer’s read-
ing of the defendant’s implied consent rights, coupled with the defendant 
receiving a printed copy of those rights and signing a consent form prior 
to taking a breath test, was sufficient. Green, 27 N.C. App. at 494-95, 
219 S.E.2d at 531-32. 

In Buckner, the defendant was properly read and given a copy of 
his implied consent rights but did not sign a form acknowledging his 
understanding of these rights before he took a breath test. This Court 
found that the breath test was admissible into evidence as it was clear 
from the record that the defendant was properly instructed as to his 
rights and failed to exercise those rights. Buckner, 34 N.C. App. at 451, 
238 S.E.2d at 638. 

Both Green and Buckner are distinguishable from the instant case. In 
Green and Buckner, each defendant was advised of his implied consent 
rights before being asked to take a single chemical analysis – a breath 
test. In each case, the technical deficiencies raised by the defendants did 
not override the facts showing each defendant was advised of and given 
copies of his implied consent rights prior to testing. Here, defendant 
was advised of his implied consent rights and thereafter refused to take 
the initial chemical breath test. When the State then sought to adminis-
ter a second chemical analysis, a blood test, defendant was not advised 
of his implied consent rights as to that test. A failure to advise cannot 
be deemed a mere technical and insubstantial violation. The State was 
required to re-advise defendant of his implied consent rights prior to the 
second chemical analysis test – a blood test. Since “[s]tatutes imposing a 
penalty are to be strictly construed[,]” the State’s failure to adhere to the 
requirements of N.C.G.S. §§ 20-16.2 and 20-139.1 must result in suppres-
sion of the results of the blood test. Accordingly, the State’s argument  
is overruled.

Affirmed.

Judges STEPHENS and DILLON concur.
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1. Appeal and Error—preservation of issues—jurisdiction 
—waiver

The trial court properly asserted jurisdiction over a board of 
education, and the appeal was reviewed on the merits, where the 
board submitted to the jurisdiction of the trial court and waived its 
personal jurisdiction defense by failing to raise jurisdiction at the 
hearing and by arguing the merits of the case.

2. Schools and Education—assistant principal—reinstate-
ment—notice and opportunity to be heard

A trial court order requiring that an assistant principal be rein-
stated was remanded where the superintendent had recommended 
renewal but the Board of Education (Board) decided otherwise 
after conducting its own investigation and effectively conducting a 
hearing without notice or participation by petitioner. On remand, 
the Board is to reach a decision after properly allowing petitioner 
an opportunity to be heard regarding the information that the Board 
intends to consider that was not included in her personnel file at 
the time the superintendent recommended renewal of her contract.

Appeal by respondent from order entered 4 January 2013 by Judge 
W. Allen Cobb, Jr. in New Hanover County Superior Court. Heard in the 
Court of Appeals 7 November 2013. 

The Leon Law Firm, P.C., by Mary-Ann Leon; and The McGuinness 
Law Firm, by J. Michael McGuinness, for petitioner-appellee. 

Tharrington Smith, L.L.P., by Deborah R. Stagner, for 
respondent-appellant. 

N.C. School Boards Association, by Allison B. Schafer and 
Christine T. Scheef, for Amicus Curiae North Carolina School 
Boards Association.
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N.C. Association of Educators, by Ann McColl and Carrie 
Bumgardner, for Amicus Curiae North Carolina Association of 
Educators.

GEER, Judge.

Respondent New Hanover County Board of Education (“the Board”) 
appeals from an order reversing the Board’s decision not to renew the  
contract of petitioner Tiffany N. Tobe-Williams. We conclude that  
the process employed by the Board in reaching its decision violated Ms. 
Tobe-Williams’ procedural rights under N.C. Gen. Stat. § 115C-287.1(d) 
(2013) and under N.C. Gen. Stat. § 115C-325(b) (2013) when it based 
its decision not to renew Ms. Tobe-Williams’ contract on evidence not 
contained in her personnel file and without giving her notice of that evi-
dence and an opportunity to respond to it. Accordingly, we affirm the 
trial court’s conclusion that the Board’s decision was made upon unlaw-
ful procedure.  

However, the grounds for nonrenewal asserted by the Board are 
not arbitrary, capricious, personal, or political, and the record contains 
evidence that would support the Board’s decision even though some 
of the Board’s specific findings of fact are unsupported. We, therefore, 
reverse the trial court’s order of reinstatement and remand to the Board 
for reconsideration of its decision after giving Ms. Tobe-Williams notice 
of the information that the Board intends to consider in making its deci-
sion and an opportunity to respond to that evidence. 

Facts

Ms. Tobe-Williams was employed by the Board as an assistant prin-
cipal in the New Hanover County School District under a four-year con-
tract from July 2008 to 30 June 2012. During the 2008-2009 academic 
year, Ms. Tobe-Williams worked at Myrtle Grove Middle School. During 
the course of that academic year, Ms. Tobe-Williams’ relationship with 
her immediate supervisor, principal Robin Meiers, deteriorated due, in 
large part, to Ms. Tobe-Williams’ concerns about the financial practices 
of the school treasurer, which Ms. Tobe-Williams believed were not in 
compliance with Board policies. Although Ms. Tobe-Williams expressed 
her concerns to Ms. Meiers on several occasions, she did not feel that 
Ms. Meiers adequately addressed the problem. The Human Resources 
Department encouraged Ms. Tobe-Williams to work with Ms. Meiers to 
resolve the issues. 
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On 19 June 2009, Ms. Tobe-Williams attempted to file a grievance 
by emailing Dr. John A. Welmers, Jr., the assistant superintendent for 
Human Resources, and expressing her dissatisfaction with the lack of 
response or guidance from Human Resources regarding her allegations 
of unethical financial practices. In the email, Ms. Tobe-Williams stated 
that if the matter was not resolved by the following Tuesday, she would 
contact the Department of Public Instruction to request a full investiga-
tion. She indicated that “resolved MINIMALLY mean[t],” among other 
things, that she be transferred to another school. 

Dr. Welmers responded that Ms. Tobe-Williams’ allegations concern-
ing the treasurer were being investigated and that an internal auditor 
and Ms. Meiers had taken “personnel action concerning the improve-
ment of the treasurer’s performance and put in place steps to ensure 
that the treasurer meets all of the school system’s guidelines and regu-
lations . . . .” Dr. Welmers notified Ms. Tobe-Williams that her email did 
not constitute a formal grievance and explained to Ms. Tobe-Williams 
the guidelines of the Board’s formal grievance policy, concluding that 
“[i]f you believe one of these conditions [for which a grievance may be 
filed] exists that has not already been addressed by the school system, 
you certainly have every right to begin the formal grievance procedure.” 

On 10 July 2009, Ms. Tobe-Williams filed a formal grievance against 
Ms. Meiers, Dr. Welmers, and Dr. Susan Hahn, the Director of Human 
Resources. On 19 August 2009, then-superintendent Dr. Alfred H. Lerch, 
Jr. granted Ms. Tobe-Williams a transfer to Wrightsville Beach Elementary 
School (“WBES”), and Ms. Tobe-Williams agreed to drop her grievance. 
Superintendent Lerch requested that Ms. Meiers not complete an evalu-
ation for Ms. Tobe-Williams for the 2008-2009 academic year. 

During the 2009-2010 academic year, Ms. Tobe-Williams had a suc-
cessful year as an assistant principal at WBES, working under Principal 
Pansy R. Rumley. During her second year at WBES, on 21 and 25 January 
2011, Ms. Tobe-Williams suffered allergic reactions while participat-
ing in a school clean up. Ms. Tobe-Williams came to believe that these 
allergic reactions and her subsequent health issues were related to the 
uncleanliness of the school and the possibility of black mold growing 
in the building. On 1 February 2011, Ms. Tobe-Williams’ doctor wrote 
her a note stating she “needs time off from school until dust and black 
(mold?) [sic] cleaned up.” 

In response to an incident report relating to Ms. Tobe-Williams, the 
New Hanover County Schools Maintenance Operations Department 
completed an indoor air quality (“IAQ”) observation report on 28 January 
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2011. The N.C. Department of Environmental and Natural Resources 
Division of Environmental Health also inspected the school on 16 
February 2011, while the New Hanover County Health Department con-
ducted an inspection and tested for mold, allergens, and other health 
issues on 22 February 2011. None of the reports from these inspections 
indicated that mold was present in the school. 

On 23 February 2011, Ms. Tobe-Williams met with Dr. Welmers; Mr. 
Bill Hance, the assistant superintendent of maintenance; and Dr. Jim 
Markley, the new superintendent of New Hanover County Schools. At 
the meeting, Ms. Tobe-Williams expressed her concerns regarding the 
presence of mold, the lack of cleanliness of WBES, and her dissatisfac-
tion with the administration’s response to her concerns. She believed 
the administration had deceived her by failing to timely provide her 
with information concerning the mold investigation, by failing to return 
her emails, and by not sharing with her pictures of the school that Mr. 
Hance had taken. Ms. Tobe-Williams requested that an IAQ examination 
be done at the school. 

Mr. Hance explained to Ms. Tobe-Williams that no mold or other 
significant health issues had been found at the school by the Health 
Department. Regarding the cleanliness of WBES, Dr. Markley acknowl-
edged that WBES’s previous inspection reports showed that WBES had 
received the lowest overall score in the school system, but he explained 
that WBES nevertheless met the school system’s general guidelines  
for cleanliness. 

On 25 February 2011, Dr. Markley temporarily transferred Ms. Tobe-
Williams to Alderman Elementary School (“AES”), effective 28 February 
2011, to fill the position of an assistant principal who was on mater-
nity leave. His letter to Ms. Tobe-Williams indicated the transfer was “as 
a precaution for your health and safety due to the fact that you have 
alleged that you have become sick at work and that you believe it is due 
to poor indoor air quality . . . at [WBES] . . . .” He told Ms. Tobe-Williams 
that they were having the IAQ at WBES tested and that he would reas-
sess her assignment once he received the results. 

Ms. Tobe-Williams did not report to work at AES. Instead, she filed 
a grievance against Dr. Markley and sent an email to the Board’s attor-
ney maintaining that the transfer was “in violation of federal OSHA 
regulations which prohibit employers from transferring employees due 
to workplace hazard complaints.” She informed Dr. Markley that she 
would be out the first week of her temporary transfer due to multiple 
doctor appointments. 
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Additional IAQ testing of WBES was completed by Phoenix 
EnviroCorp on 25 February 2011, 7 March 2011, and 11 March 2011. Mr. 
Hance notified Ms. Tobe-Williams when he received the testing reports 
from Phoenix EnviroCorp and made copies of the reports available to 
Ms. Tobe-Williams. The results revealed that there were elevated levels 
of mold in one classroom, mobile classroom seven (“MC-7”). Phoenix 
EnviroCorp also conducted carbon dioxide monitoring in all the class-
rooms on 11 March 2011. The report concluded that the readings indi-
cated “possible ventilation issues,” but noted that all the measurements 
were “well below” the OSHA Permissible Exposure Limit and the  
NIOSH Recommended Exposure limit for carbon dioxide. On Saturday, 
12 March 2011, custodians throughout the New Hanover County School 
District conducted a “thorough cleaning” of WBES from 7:00 a.m. until 
4:00 p.m. 

On 22 March 2011, Ms. Rumley sent a letter to the parents of the 
students assigned to MC-7 explaining why the students had been moved 
from MC-7 to the library. The letter explained that the school was replac-
ing the HVAC unit and that “[o]nce everything is operational and a final 
air quality inspection is approved, the students will return to MC-7.” 
Chris Peterson, the director of maintenance operations, reviewed the 
letter prior to its being sent to the parents and concluded that the infor-
mation in the letter was accurate. 

On 24 March 2011, Dr. Markley informed Ms. Tobe-Williams that 
the maintenance department had completed a thorough cleaning of the 
school, and the air quality in the building was “good” with respect to lev-
els of carbon dioxide and mold. He noted that the most recent tests had 
indicated that elevated mold spore levels were only found in one loca-
tion, MC-7, and were “not elevated to a significant degree.” As a “pre-
cautionary measure,” Dr. Markley requested that Ms. Tobe-Williams not 
work in that area until further testing had been completed. Dr. Markley 
requested that Ms. Tobe-Williams return to WBES on 28 March 2011 
unless her doctor advised her not to. Additionally, he noted that “[i]f 
your doctor states that you should not return to that specific building 
or upon your return you experience any difficulties with breathing, ana-
phylaxis, or other health conditions, we will take that information into 
consideration for accommodating your condition which may involve 
making other arrangements for your work site.” 

Ms. Tobe-Williams returned to work, and continued to pursue her 
grievances against WBES regarding cleanliness and IAQ. On 10 May 
2011, Ms. Tobe-Williams testified and presented evidence at a hearing 
before the Board. After considering all the evidence presented at the 
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hearing, the Board adopted and sent Ms. Tobe-Williams a written resolu-
tion, which concluded that Ms. Tobe-Williams’ concerns did not rise to 
the level of a valid grievance. 

After the hearing, Ms. Tobe-Williams continued to raise complaints 
about the conditions at WBES, including a complaint on 25 May 2011 
that a window in the media center had been screwed shut and posed a 
fire hazard. Ms. Tobe-Williams believed that the window was purpose-
fully screwed shut as retaliation against her. The screws were removed 
promptly upon Ms. Tobe-Williams’ request. 

The following day, 26 May 2011, Ms. Tobe-Williams, appearing “vis-
ibly angry,” confronted Ms. Rumley in her office and told Ms. Rumley 
that “she was the angriest that she had ever been, and it was up to [Ms. 
Rumley] whether the next ten days would be pleasant and amicable or 
not” and that Ms. Tobe-Williams “could make life miserable by going to the 
news media regarding the issues with Mobile Classroom 7.” Specifically, 
Ms. Tobe-Williams was upset about the window being screwed shut and 
about the letter that Ms. Rumley had sent to parents regarding MC-7. 
Ms. Tobe-Williams called Ms. Rumley a “liar” for stating in the letter that 
MC-7 had received “A” ratings on health department inspections. 

Regarding the window, Ms. Rumley informed Ms. Tobe-Williams that 
maintenance had screwed the window shut in an attempt to follow the 
energy policy of not opening windows when the air-conditioning was on. 
Ms. Rumley also produced for Ms. Tobe-Williams the inspection reports 
that she believed showed the “A” ratings for MC-7. Ms. Tobe-Williams 
explained that the “A” did not refer to the rating, but rather the “status 
code.” Following the meeting, Ms. Rumley notified Dr. Markley that she 
had misinterpreted the information on the inspection reports. 

Due to a reduction in funding, Ms. Tobe-Williams was transferred to 
Ogden Elementary School (“OES”) as an assistant principal for the 2011-
2012 school year. Ms. Tobe-Williams completed the year under Principal 
Tammy Bruestle and received “Proficient” and “Accomplished” ratings 
on her final evaluation. The evaluation noted, however, that Ms. Tobe-
Williams could “be intimidating to staff members especially if they are 
under performing [sic].” 

At a Board meeting on 5 June 2012, Dr. Markley submitted to the 
Board a list of principals and assistant principals, including Ms. Tobe-
Williams, with a recommendation that the Board renew their contracts. 
Prior to the Board’s vote on the contracts, however, the Board requested 
additional time to review Ms. Tobe-Williams’ personnel file and other 
records concerning Ms. Tobe-Williams’ performance over the course of 
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her four-year contract “because [the Board] was aware of serious con-
cerns about” Ms. Tobe-Williams. As a result, the superintendent removed 
Ms. Tobe-Williams’ name from consideration, and the Board did not vote 
on her contract at the 5 June 2012 meeting. 

After the 5 June 2012 meeting, the Board reviewed Ms. Tobe-
Williams’ personnel file, other information maintained by the New 
Hanover County Schools’ Human Resources Department, and a memo-
randum submitted by Ms. Meiers regarding Ms. Tobe-Williams’ perfor-
mance during the 2008-2009 school year. Ms. Tobe-Williams was not 
contacted by the Board during this time. At the 10 July 2012 meeting, the 
superintendent again recommended that Ms. Tobe-Williams’ contract 
be renewed. Nonetheless, the Board unanimously voted not to renew 
Ms. Tobe-Williams’ contract and adopted a written resolution reflecting 
its decision. 

Ms. Tobe-Williams appealed the nonrenewal decision to New 
Hanover County Superior Court on the grounds that the decision was 
arbitrary and capricious, not supported by substantial evidence, in 
excess of statutory authority, and affected by errors of law. The mat-
ter was heard on 17 December 2012 by the trial court. On 4 January 
2013, the court entered an order reversing the Board’s decision on the 
grounds that it was not supported by substantial evidence in the record, 
was arbitrary and capricious, and was based upon unlawful procedure 
in violation of N.C. Gen. Stat. § 115C-287.1. The Board timely appealed 
to this Court. 

Discussion

“On appeal of a decision of a school board, a trial court sits as 
an appellate court and reviews the evidence presented to the school 
board.” Davis v. Macon Cnty. Bd. of Educ., 178 N.C. App. 646, 651, 632 
S.E.2d 590, 594 (2006). The Board’s decision not to renew an assistant 
principal’s employment contract is subject to judicial review in accor-
dance with Article 4 of the North Carolina Administrative Procedure Act 
(“APA”). N.C. Gen. Stat. § 115C-287.1(d).

Under Article 4, N.C. Gen. Stat. § 150B-51(b) (2013), a trial court 
may reverse or modify the agency decision if it is:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of 
the agency or administrative law judge;

(3) Made upon unlawful procedure;



460 IN THE COURT OF APPEALS

TOBE-WILLIAMS v. NEW HANOVER CNTY. BD. OF EDUC.

[234 N.C. App. 453 (2014)]

(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible 
under G.S. 150B-29(a), 150B-30, or 150B-31 in view of 
the entire record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

Errors alleged under subsections (1) through (4) are reviewed de 
novo. N.C. Gen. Stat. § 150B-51(c). “When conducting de novo review, 
the court considers the matter anew and may freely substitute its own 
judgment for the board’s.” Moore v. Charlotte-Mecklenburg Bd. of Educ., 
185 N.C. App. 566, 572, 649 S.E.2d 410, 415 (2007). 

The whole record test applies to claims that the Board’s decision 
was unsupported by substantial evidence or was arbitrary, capricious, 
or an abuse of discretion. Davis, 178 N.C. App. at 652, 632 S.E.2d at 
594. “Pursuant to the whole record test, the reviewing court examines 
all competent evidence to determine whether a school board’s decision 
was based upon substantial evidence.” Id. “Substantial evidence is such 
relevant evidence as a reasonable mind might accept as adequate to sup-
port a conclusion.” State ex rel. Comm’r of Ins. v. N.C. Fire Ins. Rating 
Bureau, 292 N.C. 70, 80, 231 S.E.2d 882, 888 (1977). 

“A court applying the whole record test may not substitute its judg-
ment for the agency’s as between two conflicting views, even though 
it could reasonably have reached a different result had it reviewed the 
matter de novo.” Watkins v. N.C. State Bd. of Dental Exam’rs, 358 N.C. 
190, 199, 593 S.E.2d 764, 769 (2004). “Only when there is no substantial 
evidence supporting administrative action should the court reverse an 
agency’s ruling.” Mendenhall v. N.C. Dep’t of Human Res., 119 N.C. App. 
644, 650, 459 S.E.2d 820, 824 (1995).

This Court reviews the trial court’s order for error of law. Moore, 185 
N.C. App. at 572-73, 649 S.E.2d at 415. “Our task is essentially twofold: 
‘(1) determining whether the trial court exercised the appropriate scope 
of review and, if appropriate, (2) deciding whether the court did so prop-
erly.’ ” Id. at 573, 649 S.E.2d at 415 (quoting Alexander v. Cumberland 
Cnty. Bd. of Educ., 171 N.C. App. 649, 655, 615 S.E.2d 408, 413 (2005)).

I

[1] The Board first argues that the trial court erred in failing to dismiss 
the petition for lack of personal jurisdiction. The APA provides that 
“the person seeking review must file a petition within 30 days after the 
person is served with a written copy of the decision.” N.C. Gen. Stat.  
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§ 150B-45(a) (2013). Additionally, “[w]ithin 10 days after the petition is 
filed with the court, the party seeking the review shall serve copies of 
the petition by personal service or by certified mail upon all who were 
parties of record to the administrative proceedings.” N.C. Gen. Stat.  
§ 150B-46 (2013). 

Here, Ms. Tobe-Williams filed her petition on 9 August 2012, but 
the Board was not served by personal service or by certified mail until  
5 September 2012, more than 10 days later. Service was, therefore, 
defective. In the Board’s response to the petition, the Board asserted the 
defenses of insufficiency of process, insufficiency of service, and lack 
of personal jurisdiction pursuant to Rules 12(b)(4), (5), and (6) of the 
Rules of Civil Procedure, and moved to dismiss the petition. 

However, the issue of service and personal jurisdiction over the 
Board was not raised by either party at the 17 December 2012 hearing, 
and both parties presented arguments concerning the merits of the case. 
The Board did not request a ruling on its motion to dismiss, and the trial 
court proceeded to enter a decision on the merits. 

“Jurisdiction over the person of a defendant can be acquired only 
in two ways: (1) By service of process upon him, whereby he is brought 
into court against his will; and (2) by his voluntary appearance and sub-
mission.” In re Blalock, 233 N.C. 493, 503, 64 S.E.2d 848, 855 (1951). 

An appearance merely for the purpose of objecting 
to the lack of any service of process or to a defect in the 
process or in the service of it, is a special appearance. In 
such case the defendant does not submit his person to the 
jurisdiction of the court. 

On the other hand, a general appearance is one 
whereby the defendant submits his person to the jurisdic-
tion of the court by invoking the judgment of the court in 
any manner on any question other than that of the juris-
diction of the court over his person.

A general appearance waives any defects in the juris-
diction of the court for want of valid summons or of 
proper service thereof.

Id. at 503-04, 64 S.E.2d at 855-56 (internal citations omitted). 

In this case, by failing to raise the issue of jurisdiction at the hearing 
and by arguing the merits of the case, the Board submitted to the juris-
diction of the trial court and waived its personal jurisdiction defense. 
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Accordingly, we hold that the trial court properly asserted jurisdiction 
over the Board, and we review the merits of this appeal.

II

[2] The Board next contends that the trial court erred in concluding 
that the Board’s decision was made upon unlawful procedure. Because 
this question raises issues of law, we review it de novo. 

The procedure for hiring school administrators, including assis-
tant principals, is set out in N.C. Gen. Stat. § 115C-287.1. A school 
administrator is employed by the local board of education “upon the 
recommendation of the superintendent” for an initial contract term of 
up to four years “ending on June 30 of the final 12 months of the con-
tract.” N.C. Gen. Stat. § 115C-287.1(b). During the term of the contract, 
a school administrator may not be dismissed or demoted “except for 
the grounds and by the procedure by which a career teacher may be 
dismissed or demoted as set forth in G.S. 115C-325.” N.C. Gen. Stat.  
§ 115C-287.1(c). This procedure includes the “right to receive notice of 
an adverse recommendation by the superintendent, to be heard before 
a case manager and/or the board of education, to present evidence, and 
generally to defend against whatever the charges or allegations might 
be.” Moore, 185 N.C. App. at 570, 649 S.E.2d at 413-14 (citing N.C. Gen. 
Stat. § 115C-325(h)-(j3) (2005)).

However, the General Assembly has provided a different procedure 
for the decision whether to renew a school administrator’s contract. If 
the superintendent intends to recommend that the school administra-
tor’s contract be renewed, the superintendent must “submit the recom-
mendation to the local board for action,” and the Board “may approve 
the superintendent’s recommendation or decide not to offer the school 
administrator a new, renewed, or extended school administrator’s con-
tract.” N.C. Gen. Stat. § 115C-287.1(d). 

On the other hand, 

[i]f a superintendent decides not to recommend that 
the local board of education offer a new, renewed, or 
extended school administrator’s contract to the school 
administrator, the superintendent shall give the school 
administrator written notice of his or her decision and the 
reasons for his or her decision no later than May 1 of the 
final year of the contract. The superintendent’s reasons 
may not be arbitrary, capricious, discriminatory, personal, 
or political. No action by the local board or further notice 
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to the school administrator shall be necessary unless 
the school administrator files with the superintendent a 
written request, within 10 days of receipt of the superin-
tendent’s decision, for a hearing before the local board. 
Failure to file a timely request for a hearing shall result in 
a waiver of the right to appeal the superintendent’s deci-
sion. If a school administrator files a timely request for a 
hearing, the local board shall conduct a hearing pursuant 
to the provisions of G.S. 115C-45(c) and make a final deci-
sion on whether to offer the school administrator a new, 
renewed, or extended school administrator’s contract.

If the local board decides not to offer the school 
administrator a new, renewed, or extended school admin-
istrator’s contract, the local board shall notify the school 
administrator of its decision by June 1 of the final year of 
the contract. A decision not to offer the school adminis-
trator a new, renewed, or extended contract may be for 
any cause that is not arbitrary, capricious, discrimina-
tory, personal, or political. 

Id. (emphasis added).

Thus, when the superintendent recommends nonrenewal, the school 
administrator is entitled to notice of the grounds for the nonrenewal rec-
ommendation and, upon timely request, to a hearing before the Board. 
However, when the superintendent recommends renewal, the statute is 
silent as to the procedure by which the Board may accept or reject the 
recommendation and, more specifically, as to the school administrator’s 
right to notice and a hearing. 

We are not required to decide, in this case, whether a Board must 
conduct a full-blown hearing whenever a superintendent recommends 
renewal but the Board decides otherwise. It is apparent that the proce-
dure that the Board used in this case is not one authorized by the statute 
and is not consistent with Chapter 115C when read as a whole.

In construing other provisions of Chapter 115C of the North Carolina 
General Statutes, our Supreme Court has emphasized:

“In the exposition of a statute the intention of the law-
maker will prevail over the literal sense of the terms, and 
its reason and intention will prevail over the strict letter. 
When the words are not explicit, the intention is to be col-
lected from the context, from the occasion and necessity 
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of the law, from the mischief felt and the remedy in view, 
and the intention is to be taken or presumed according to 
what is consonant with reason and good discretion.” 

Taborn v. Hammonds, 324 N.C. 546, 553, 380 S.E.2d 513, 517 (1989) 
(quoting Faulkner v. New Bern–Craven Cnty. Bd. of Educ., 311 N.C. 42, 
58, 316 S.E.2d 281, 290–91 (1984)). 

The Supreme Court further emphasized that when construing 
provisions in Chapter 115C, the following well-established principle 
of statutory construction applies: “ ‘[A]ll statutes relating to the same 
subject matter shall be construed in pari materia and harmonized if 
this end can be attained by any reasonable interpretation.’ ” Id. (quoting 
Faulkner, 311 N.C. at 58, 316 S.E.2d at 291)). Accordingly, in deriving the 
meaning of a particular provision of Chapter 115C, “we must examine it 
in the general context of North Carolina’s public school laws . . . .” Id., 
380 S.E.2d at 517-18.

In Taylor v. Crisp, 286 N.C. 488, 496, 212 S.E.2d 381, 386 (1975), the 
Supreme Court held that “[t]he manifest purpose” of the statute then 
governing employment of teachers “was to provide teachers of proven 
ability for the children of this State by protecting such teachers from 
dismissal for political, personal, arbitrary or discriminatory reasons.” It 
follows that the manifest purpose of N.C. Gen. Stat. § 115C-287.1(d) in 
prohibiting the nonrenewal of administrators’ employment contracts for 
“arbitrary, capricious, discriminatory, personal, or political” reasons is 
to ensure that North Carolina’s schools are staffed with administrators 
of proven ability.

The procedural protections explicitly provided in N.C. Gen. Stat.  
§ 115C-287.1(d) further this purpose. Specifically, the notice of an adverse 
recommendation by the superintendent alerts the school administrator 
that her future employment status is at risk and, more importantly, of the 
potential grounds for nonrenewal. The school administrator may then 
request a hearing before the school board in order to have an oppor-
tunity to contest the validity of the asserted grounds for nonrenewal 
and to specifically address the concerns of the superintendent and the 
school board. 

In this case, however, the superintendent recommended the 
renewal of Ms. Tobe-Williams’ contract and, therefore, the statute did 
not expressly require that she be given an opportunity to request a hear-
ing. The Board urges that it was, under the plain language of N.C. Gen. 
Stat. § 115C-287.1, free, without conducting a hearing, to “decide[] not 
to offer the school administrator a new, renewed, or extended school 
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administrator’s contract.” However, in this case, the Board did not sim-
ply reject the superintendent’s recommendation.

Instead, the Board determined that it needed more information. As 
its resolution regarding the nonrenewal of Ms. Tobe-Williams’ contract 
stated, the Board, upon receipt of the superintendent’s 5 June 2012 rec-
ommendation, “chose not to renew Ms. Tobe-Williams’ contract at that 
time because it was aware of serious concerns about Ms. Tobe-Williams. 
The Board asked for an opportunity to review documentation of Ms. 
Tobe-Williams’ performance and conduct.” The resolution indicated that 
the Board members “then reviewed extensive documentation concern-
ing Ms. Tobe-Williams which was maintained by the Human Resources 
Department, including rebuttals and explanations provided by Ms. Tobe-
Williams.” At the 12 July 2012 Board meeting, “Board Members discussed 
Ms. Tobe-Williams’ performance and conduct with the Superintendent 
and others and discussed the documentation they had reviewed.” 
(Emphasis added.)

Nothing in the Board’s resolution indicates that it limited its 
review to materials in Ms. Tobe-Williams’ personnel file -- materials of 
which Ms. Tobe-Williams would have had notice. See N.C. Gen. Stat. 
§ 115C-325(b) (2013) (providing “[t]he personnel file shall be open for 
the teacher’s inspection at all reasonable times” and requiring five days’ 
notice to teachers before material is placed in personnel file). Indeed, 
even though, after a dispute arose between principal Robin Meiers and 
Ms. Tobe-Williams, a prior superintendent had expressly determined 
that Ms. Meiers should not prepare an evaluation for academic year 
2008-2009, Ms. Meiers was asked to provide the Board with a memo 
describing, three years after the fact, what Ms. Tobe-Williams’ ratings 
would have been had Ms. Meiers evaluated her formally.1 Moreover, our 
review of the administrative record suggests that additional documenta-
tion reviewed by the Board was likely not included in Ms. Tobe-Williams’ 
personnel file prior to the superintendent’s having recommended  
her renewal.

Review of the Board’s resolution also reveals that the Board in fact 
relied on documentation, including Ms. Meiers’ memo, in makings its 
nonrenewal decision. The Board even found that “[f]urther investi-
gation by the Board has revealed that at least two teachers at Ogden 

1. Significantly, as the formal evaluations in Ms. Tobe-Williams’ personnel file indi-
cate, if Ms. Meiers had prepared a formal evaluation, Ms. Tobe-Williams would have seen 
the evaluation and had an opportunity to comment in writing.
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Elementary School asked the Principal not to let Ms. Tobe-Williams eval-
uate them because Ms. Tobe-Williams had intimidated them and they 
did not believe they could be evaluated fairly by Ms. Tobe-Williams.” 
(Emphasis added.) In short, the Board conducted, unbeknownst to Ms. 
Tobe-Williams, its own investigation and then, at a Board meeting, inter-
viewed unspecified witnesses about her performance and discussed 
documentation related to that performance. In other words, the Board 
effectively conducted a hearing without notice to or participation by  
Ms. Tobe-Williams.

The procedure followed by the Board in this case -- in which the 
Board conducted its own investigation, solicited the creation of docu-
mentation, reviewed documentation not contained in the personnel 
file, and interviewed witnesses -- is not specifically authorized by the 
statute and is not consistent with Chapter 115C when read as a whole. 
Moreover, our research has failed to uncover any decision by our courts 
suggesting that such a procedure is permissible.

N.C. Gen. Stat. § 115C-325 “governs the hiring, firing, tenure and 
resignations of public schoolteachers; and its definition of ‘teacher’ 
includes those who directly supervise teaching,” such as principals 
and assistant principals. Warren v. Buncombe Cnty. Bd. of Educ., 80 
N.C. App. 656, 658, 343 S.E.2d 225, 226 (1986). Before setting out the 
procedures for the hiring and firing of employees, the statute provides 
the following regarding personnel files: 

The superintendent shall maintain in his office a person-
nel file for each teacher that contains any complaint, com-
mendation, or suggestion for correction or improvement 
about the teacher’s professional conduct, except that the 
superintendent may elect not to place in a teacher’s file 
(i) a letter of complaint that contains invalid, irrelevant, 
outdated, or false information or (ii) a letter of complaint 
when there is no documentation of an attempt to resolve 
the issue. The complaint, commendation, or suggestion 
shall be signed by the person who makes it and shall be 
placed in the teacher’s file only after five days’ notice to 
the teacher. Any denial or explanation relating to such 
complaint, commendation, or suggestion that the teacher 
desires to make shall be placed in the file. Any teacher 
may petition the local board of education to remove 
any information from his personnel file that he deems 
invalid, irrelevant, or outdated. The board may order the 
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superintendent to remove said information if it finds the 
information is invalid, irrelevant, or outdated.

N.C. Gen. Stat. § 115C-325(b) (emphasis added). 

Thus, employees, including administrators, are expressly provided 
notice of the inclusion of any materials in their personnel files and 
receive an opportunity to address those materials. It is evident by the 
inclusion of this provision at the beginning of N.C. Gen. Stat. § 115C-325 
-- the section of Chapter 115C governing employment contracts -- that 
the General Assembly intended to protect employees from the inclusion 
of unfair, untrue, incomplete, or outdated information in their personnel 
files that might adversely affect their employment status. This provision 
is also inconsistent with a construction of N.C. Gen. Stat. § 115C-287.1(d) 
that would allow a school board unfettered discretion regarding what it 
may consider when making an employment decision without a hearing. 

While we recognize that school boards have wide discretion to con-
sider evidence introduced at a hearing, Baxter v. Poe, 42 N.C. App. 404, 
409, 257 S.E.2d 71, 74-75 (1979) (“While a Board of Education conduct-
ing a hearing . . . must provide all essential elements of due process, 
it is permitted to operate under a more relaxed set of rules than is a 
court of law[]”), there was no hearing in this case. Therefore, the Board’s 
decision was based, at least in part, upon information -- including docu-
mentation and interviews -- to which Ms. Tobe-Williams had never been 
given any opportunity to respond. We cannot conclude that the General 
Assembly intended such a result given the careful protections that the 
legislature has granted regarding the contents of an employee’s person-
nel file. 

Further, “[i]t is fully established that the language of a statute will 
be interpreted so as to avoid an absurd consequence. . . . Where a literal 
reading of a statute will lead to absurd results, or contravene the mani-
fest purpose of the Legislature, as otherwise expressed, the reason and 
purpose of the law shall control and the strict letter thereof shall be dis-
regarded.” Taylor, 286 N.C. at 496, 212 S.E.2d at 386 (internal quotation 
marks omitted).

In N.C. Gen. Stat. § 115C-287.1(d), the General Assembly has spe-
cifically provided for a hearing before the Board only if the superinten-
dent has recommended nonrenewal, as the Board argues. Nevertheless, 
to allow the Board, when the superintendent has in fact recommended 
renewal, to conduct its own investigation, to consider documenta-
tion outside of the administrator’s personnel file, and to question wit-
nesses without notice to the administrator, would lead to an absurd 
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consequence that is inconsistent with “[t]he manifest purpose” of the 
statute to provide administrators “of proven ability for the children of 
this State by protecting such [administrators] from dismissal for politi-
cal, personal, arbitrary or discriminatory reasons.” Taylor, 286 N.C. at 
496, 212 S.E.2d at 386.

The construction urged by the Board in this case would provide 
extensive procedural protections to an administrator whose perfor-
mance was poor enough to merit a nonrenewal recommendation from 
the superintendent, but deny an administrator actually recommended 
for renewal by the superintendent of any opportunity to ensure simply 
that information considered by the Board was not “invalid, irrelevant, 
[or] outdated,” N.C. Gen. Stat. § 115C-325(b), or “arbitrary, capricious, 
discriminatory, personal, or political,” N.C. Gen. Stat. § 115C-287.1(d).

Furthermore, the Board’s construction would grant more proce-
dural protection when the concerns originated with the superintendent, 
whose recommendation is only advisory, than when the concerns origi-
nated with those who have the ultimate decision making authority -- the 
Board itself. See Abell v. Nash Cnty. Bd. of Educ., 71 N.C. App. 48, 52, 
321 S.E.2d 502, 506 (1984) (holding that superintendent’s recommenda-
tion for renewal of probationary teacher is only advisory and “ultimate 
responsibility rests with the board”). 

We recognize that in the context of a renewal of a probationary 
teacher’s contract, this Court rejected the teacher’s argument that she 
had a statutory right to a hearing where “N.C. Gen. Stat. § 115C-325(m)
(2) [(2005)] -- the provision specifically setting forth the rights of proba-
tionary teachers -- fails to expressly provide any right to a hearing before 
the Board.” Moore, 185 N.C. App. at 573, 649 S.E.2d at 415. 

This Court explained that, in contrast to the provision providing 
the rights of probationary teachers, the General Assembly expressly 
requires prior notice to school administrators and career teachers from 
the superintendent “regarding a recommendation that may adversely 
affect the employee’s future status.” Id. at 574, 649 S.E.2d at 415. In ref-
erence to the provisions of N.C. Gen. Stat. § 287.1(d), the Court reasoned 
“[t]he existence of language granting administrators the right to a hear-
ing ‘pursuant to the provisions of G.S. 115C-45(c)’ confirms that when 
the General Assembly intended to afford notice and hearing rights, it did 
so in unambiguous terms.” 185 N.C. App. at 577-78, 649 S.E.2d at 418. 

In Moore, however, the contract renewal procedures in N.C. Gen. 
Stat. § 115C-325(m)(2) (2005) did not provide notice and hearing rights 
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to probationary teachers under any circumstances, thus showing an 
intent on the part of the General Assembly to treat probationary teach-
ers differently from school administrators and career teachers and pro-
vide them with less procedural protection. Here, in contrast to Moore, 
the question is not whether the General Assembly intended to afford 
school administrators, as a class of employee, with notice and hearing 
rights in the contract renewal process, but rather under what circum-
stances are such procedural protections triggered. To hold that when 
a superintendent recommends renewal, a Board may conduct its own 
investigation, and an administrator has no right to notice or an oppor-
tunity to be heard in any form regarding that investigation, would be an 
absurd result inconsistent with other provisions in Chapter 115C. We 
decline to adopt such a construction of N.C. Gen. Stat. § 115C-287.1(d).

Reading N.C. Gen. Stat. § 115C-287.1(d) in pari materia with other 
provisions in Chapter 115C and considering the overall purpose of 
N.C. Gen. Stat. § 115C-287.1(d), as directed by Taylor and Taborn, we 
hold that in deciding whether “to offer the school administrator a new, 
renewed, or extended school administrator’s contract,” N.C. Gen. Stat.  
§ 115C-287.1(d), if the superintendent recommends that an administra-
tor’s contract be renewed, the Board is limited to reviewing the admin-
istrator’s personnel file as it exists at that time and the superintendent’s 
recommendation. In the event the Board has concerns regarding renewal 
that cannot be resolved by review of the administrator’s personnel file, 
we hold that the Board may not consider documentation outside the 
administrator’s personnel file or question witnesses -- effectively holding 
a hearing -- without providing (1) notice of the Board’s concerns and of 
the information that the Board is considering and (2) an opportunity to 
the administrator to respond to that information. 

Here, the superintendent recommended that Ms. Tobe-Williams’ 
contract be renewed at the 5 June 2012 board meeting. The Board asked 
the superintendent to remove Ms. Tobe-Williams from the list of assis-
tant principals he recommended for renewal because “it was aware of 
serious concerns” about Ms. Tobe-Williams and needed more time to 
“review documentation of Ms. Tobe-Williams’ performance and con-
duct.” The Board’s removal of Ms. Tobe-Williams from the recommen-
dation list had the same effect as a recommendation for nonrenewal: 
it placed Ms. Tobe-Williams’ future employment status at risk based 
upon certain concerns about Ms. Tobe-Williams. Therefore, to carry out 
the intent of the General Assembly, the Board should have notified Ms. 
Tobe-Williams of her removal from the recommendation list and given 
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her an opportunity to respond to any information that the Board was 
considering that was not included in her personnel file.2 

Accordingly, we hold that the procedure employed by the Board in 
this case violated Ms. Tobe-Williams’ procedural rights under N.C. Gen. 
Stat. § 115C-287.1(d) and N.C. Gen. Stat. § 115C-325(b). Those violations 
resulted in a record that does not include any information that Ms. Tobe-
Williams might have submitted had she been given the opportunity to 
do so, and, to that extent, is insufficient for a determination whether the 
Board’s non-renewal decision was “arbitrary, capricious, discriminatory, 
personal, or political.” N.C. Gen. Stat. § 115C-287.1(d).

The trial court, however, concluded that the Board’s decision was not 
supported by substantial evidence in the record and was arbitrary and 
capricious. Accordingly, it reversed the Board’s decision and ordered Ms. 
Tobe-Williams’ reinstatement. After carefully reviewing the record, we 
hold that, although some of the Board’s specific factual findings are not 
supported by evidence in the record, there is substantial evidence to sup-
port the Board’s ultimate findings. Those findings articulate grounds for 
nonrenewal that are not arbitrary, capricious, discriminatory, personal, 
or political. Since the record reveals that there may be a non-prohibited 
basis for nonrenewal, we reverse the trial court’s order of reinstatement. 

Nevertheless, because Ms. Tobe-Williams has not yet had an oppor-
tunity to respond to the evidence gathered and considered by the Board, 
we reverse the Board’s decision and remand for the Board to reach a 
new decision after properly allowing Ms. Tobe-Williams an opportunity 
to be heard regarding the information that the Board intends to consider 
that was not included in her personnel file at the time the superinten-
dent recommended renewal of her contract. See Taborn v. Hammonds,  
83 N.C. App. 461, 469, 350 S.E.2d 880, 885 (1986) (vacating Board’s deci-
sion and remanding for new hearing where deficiencies in Board’s find-
ings and failure to resolve material conflicts in the evidence “prevent[ed] 
[the Court] from discerning a substantive reason for the decision to ter-
minate plaintiff”). Because of our resolution of this appeal, we need not 
address the remainder of the Board’s arguments.

Affirmed in part; reversed in part; and remanded.

Judges STEPHENS and ERVIN concur.

2. We note that Ms. Tobe-Williams learned only on 12 July 2012 that material had 
been added to her personnel file -- two days after the Board had already decided not to 
renew her contract. She received a copy of her personnel file on 18 July 2012, more than a 
week after the decision.



 IN THE COURT OF APPEALS 471

WHITESELL v. BARNWELL

[234 N.C. App. 471 (2014)]

TOMMY M. WHITESELL, Petitioner-APPellee

v.
CATHY B. BARNWELL, resPondent-APPellAnt

No. COA13-1426

Filed 17 June 2014

1. Partition—jointly held leasehold—contract—no estoppel
In an action involving the partition or sale of a leasehold in lake 

property as well as personal property, petitioner was not estopped 
by the agreement between the parties. Unlike Properties, Inc. v. Cox, 
268 N.C. 14, in this case the trial court based its finding on the lan-
guage of the parties’ agreement (which did not contain any express 
stipulation as to partition) rather than the passage of time.

2. Partition—lake property leasehold—injury to a party
In an action involving the partition or sale of a leasehold in lake 

property as well as personal property, respondent did not show 
error on the question of whether petitioner would suffer injury or 
substantial injury. Respondent’s argument consisted of question-
ing the evidence of injury, but the evidence showed that petitioner 
would suffer injury by either being unable to sell his one-half inter-
est or having to accept a drastically reduced price to attract a buyer 
wishing to share a one-half interest with respondent.

3. Partition—relief sought under statute—defense of unclean 
hands

Respondent did not show error on the basis of unclean hands 
in an action for the partition or sale of a leasehold in lake property 
as well as personal property. She restated earlier equity arguments 
but presented no authority for an application of unclean hands in 
this case, where petitioner sought relief through statute rather than 
under the parties’ agreement.

4. Appeal and Error—failure to cite supporting authority—fail-
ure to describe reversible error

Respondent’s argument concerning essential parties in an 
appeal from an order that a joint leasehold in lake property and per-
sonal property be sold was dismissed where she cited no supporting 
authority. Furthermore, she did not describe how the alleged omis-
sion constituted reversible error.
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5. Partition—sufficiency of order of sale—governing statute
Respondent did not show error with the contention that a 

trial court’s order for the sale of a jointly owned leasehold in lake 
property as well as personal property was not sufficient under the 
requirements of N.C. Gen. Stat. § 46-22(c). The case was governed 
by N.C.G.S. § 46-44 rather than N.C.G.S. § 46-22(c).

Appeal by Respondent from order entered 19 August 2013 by Judge 
A. Robinson Hassell in Superior Court, Rockingham County. Heard in 
the Court of Appeals 20 May 2014.

Rossabi Black Slaughter, P.A., by T. Keith Black and Gavin J. 
Reardon, for Petitioner-Appellee.

Forrester Law Firm, by Richard W. Forrester, for 
Respondent-Appellant.

McGEE, Judge.

Tommy M. Whitesell (“Petitioner”) and Cathy B. Barnwell 
(“Respondent”) each own a one-half leasehold interest in Lot No. 47 
Belews Lake, Rockingham County and a one-half interest in personal 
property consisting of the following: a Park Model Home (“the mobile 
home”) on the lot and “all personal property and improvements con-
tained” on the lot. At the time Petitioner and Respondent acquired the 
leasehold interest and the mobile home, they were in a dating relation-
ship. They entered into a written agreement (the “Agreement”) around 
April 2000, that provided for the disposition of “the property located at 
Belews Lake” should either party die or should either party “desire to 
sell their individual ownership[.]”

Petitioner, on 29 November 2012, filed a petition for sale of the “leas-
ing interest” and the personal property. The matter came on for hearing 
on 29 July 2013. In an order entered 19 August 2013, the trial court found 
that “a dispute exists between the Parties as to whether the Agreement 
contemplates both the Leasehold Interest and the Personal Property.” 
The trial court further found that the parties “have experienced substan-
tial difficulty in attempting to share the Leasehold Interest and Personal 
Property, resulting in numerous disagreements relating to maintenance, 
storage of boats on off weekends and reimbursement of expenses.”
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The trial court was “not persuaded that the Agreement reflects or is 
sufficient evidence that the Parties intended to forever waive or aban-
don their respective rights to partition their Leasehold Interest in the 
Property or the Personal Property.” The trial court ordered a public sale 
of the leasehold interest and the personal property. Respondent appeals.

I.  Standard of Review

It is well settled that “when the trial court sits without a jury, the 
standard of review on appeal is whether there was competent evidence 
to support the trial court’s findings of fact and whether its conclusions 
of law were proper in light of such facts.” Lyons-Hart v. Hart, 205 N.C. 
App. 232, 235, 695 S.E.2d 818, 821 (2010). “Findings of fact by the trial 
court in a non-jury trial have the force and effect of a jury verdict and 
are conclusive on appeal if there is evidence to support those findings. 
A trial court’s conclusions of law, however, are reviewable de novo.” Id. 
The “ ‘determination as to whether a partition order and sale should [be] 
issue[d] is within the sole province and discretion of the trial judge and 
such determination will not be disturbed absent some error of law.’ ” Id. 
at 236, 695 S.E.2d at 821 (citation omitted).

II.  Analysis

Respondent argues that the trial court erred in ordering a sale. 
Respondent makes several sub-arguments in support of this contention.

A.  Estoppel

[1] First, Respondent contends Petitioner “was estopped by contract 
from partitioning.” For support, Respondent cites Properties, Inc. v. Cox, 
268 N.C. 14, 149 S.E.2d 553 (1966). In Properties, the agreement did not 
contain an express stipulation that a party shall not partition the prop-
erty. Id. at 20, 149 S.E.2d at 558. However, our Supreme Court observed 
that it was apparent “from the instrument itself and from the circum-
stances surrounding its execution that neither party considered the pos-
sibility of partition during the life of Mrs. Cox.” Id.

By contrast, in the present case, the trial court found that a dispute 
existed as to whether the agreement contemplated both the leasehold 
interest and the personal property. Furthermore, the trial court was “not 
persuaded that the Agreement reflects or is sufficient evidence that the 
Parties intended to forever waive or abandon their respective rights 
to partition their Leasehold Interest in the Property or the Personal 
Property.” Respondent does not challenge the above findings of fact on 
appeal as unsupported by competent evidence.
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Rather, Respondent contends that the trial court, “after finding that 
an agreement existed, surely erred in assigning its own temporal inter-
pretation to the [A]greement.” To the extent this statement challenges 
the trial court’s finding of fact, Respondent nevertheless has failed to 
show the trial court erred. There is no indication in the trial court’s order 
that it based its finding on the passage of time. Rather, the trial court 
based its finding on the language of the Agreement, which does not con-
tain any express stipulation as to partition. Respondent has not shown 
error on this basis.

B.  Injury

[2] Respondent next contends Petitioner will not suffer either injury 
or substantial injury. To the extent this statement constitutes an argu-
ment that the trial court erred in making finding of fact 9 (“It is impos-
sible to divide the Leasehold Interest or the Personal Property without 
substantial injury to at least one of the Parties.”), Respondent has failed 
to demonstrate that the trial court erred on this basis. “If a division of 
personal property owned by any persons as tenants in common, or joint 
tenants, cannot be had without injury to some of the parties interested, 
and a sale thereof is deemed necessary, the court shall order a sale to be 
made[.]” N.C. Gen. Stat. § 46-44 (2013). Respondent’s argument consists 
of questioning the evidence of injury.

However, Petitioner testified during the hearing before the trial court 
that the alternating weekly schedule that the parties had been using 
since 2002 “doesn’t work.” He testified that the parties argued about the 
time frame and which duties each should perform at the property. The 
parties disagreed about picking up broken tree limbs, mowing the grass, 
the use of the septic tank, the installation of a light near the lake, cable 
expenses, utility expenses, fertilizer, kitchen supplies, and cleaning the 
property. Petitioner further testified that Respondent’s pontoon blocked 
his view of the lake and prevented Petitioner from keeping his boat in 
the slip. This evidence shows the obstacles Petitioner faces in selling 
his one-half interest in the leasehold, mobile home, and other personal 
property. Petitioner would suffer injury by either being unable to sell 
his one-half interest or having to accept a drastically reduced price to 
attract a buyer who wishes to share a one-half interest with Respondent.

The evidence shows that a “division of personal property owned 
by any persons as tenants in common, or joint tenants, cannot be had 
without injury to some of the parties interested[.]” N.C.G.S. § 46-44. 
Respondent has not shown error on this basis.
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C.  Unclean Hands

[3] Respondent next contends that Petitioner has unclean hands. “The 
doctrine of clean hands is an equitable defense which prevents recovery 
where the party seeking relief comes into court with unclean hands.” 
Ray v. Norris, 78 N.C. App. 379, 384, 337 S.E.2d 137, 141 (1985). However, 
within this sub-section, Respondent cites no supporting authority and 
restates earlier arguments relating to equity. Respondent contends that 
the fact Petitioner “assigned away a significant portion of the personal 
property” by “titling it to himself and his new wife,” is a material breach 
of the agreement.

Respondent does not challenge the trial court’s finding that the 
agreement does not show that the parties intended to waive the right to 
partition. Respondent has presented no authority for such application 
of the doctrine of unclean hands in this case, where Petitioner does not 
seek relief under the agreement, but rather through statute. Relief “is 
not to be denied because of general iniquitous conduct on the part of 
the complainant[.]” Id. at 384, 337 S.E.2d at 141. Respondent has failed 
to show error on this basis.

D.  Essential Party

[4] Respondent also contends that Petitioner “has not named an essen-
tial party, Carolina Marina, the leasing entity for Duke Power.” However, 
Respondent again cites no supporting authority for this argument. See 
N.C.R. App. P. 28(b)(6) (“The body of the argument and the statement of 
applicable standard(s) of review shall contain citations of the authori-
ties upon which the appellant relies.”). Furthermore, Respondent does 
not describe how this constitutes reversible error by the trial court. This 
argument is therefore dismissed. See Hackos v. Goodman, ___ N.C. App. 
___, ___, 745 S.E.2d 336, 341 (2013) (“Plaintiff cites no authority in sup-
port of this conclusory statement, and fails to make any actual argument 
in her brief as required by N.C.R. App. P. 28(b)(6), resulting in abandon-
ment of Plaintiff’s argument.”).

E.  Findings and Conclusions

[5] Respondent next contends that the trial court’s order “is wholly 
inadequate to support an order for the sale of property” under the 
requirements of N.C. Gen. Stat. § 46-22(c). However, N.C.G.S. § 46-22(c) 
does not govern this case. The applicable statute is N.C. Gen. Stat.  
§ 46-44, which provides that if “a division of personal property owned 
by any persons as tenants in common, or joint tenants, cannot be had 
without injury to some of the parties interested, and a sale thereof is 
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deemed necessary, the court shall order a sale[.]” N.C.G.S. § 46-44. This 
Court has held that a “leasehold interest in real property is a chattel real 
and as such is subject to rules of law applicable to personal property.” 
First Southern Savings Bank v. Tuton, 114 N.C. App. 805, 807-08, 443 
S.E.2d 345, 346 (1994); see also Real Estate Trust v. Debnam, 299 N.C. 
510, 513, 263 S.E.2d 595, 597 (1980) (“a lease is a species of personal 
property”); Moche v. Leno, 227 N.C. 159, 160, 41 S.E.2d 369, 370 (1947) 
(“estates less than freehold, called ‘estate for years,’ however long, cre-
ated by lease, have been classified almost invariably as personal, and not 
real property”); Fleet National Bank v. Raleigh Oaks Joint Venture, 117 
N.C. App. 387, 391, 451 S.E.2d 325, 328 (1994). Respondent has therefore 
failed to show error on this basis.

Affirmed.

Judges HUNTER, Robert C. and ELMORE concur.
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MICHAEL I. CINOMAN, M.D., AND MEDICAL MUTUAL INSURANCE COMPANY OF 
NORTH CAROLINA, Plaintiffs

v.
THE UNIVERSITY OF NORTH CAROLINA; THE UNIVERSITY OF NORTH CAROLINA 
HEALTHCARE SYSTEM, D/B/A THE UNIVERSITY OF NORTH CAROLINA HOSPITALS 

AT CHAPEL HILL; THE UNIVERSITY OF NORTH CAROLINA, D/B/A THE SCHOOL 
OF MEDICINE OF THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL; THE 

UNIVERSITY OF NORTH CAROLINA, D/B/A THE UNIVERSITY OF NORTH CAROLINA 
LIABILITY INSURANCE TRUST FUND; WILLIAM L. ROPER, IN HIS CAPACITY AS 

DEAN OF THE SCHOOL OF MEDICINE OF THE UNIVERSITY OF NORTH CAROLINA 
AT CHAPEL HILL; BRIAN GOLDSTEIN IN HIS CAPACITY AS CHAIRMAN OF THE 

UNIVERSITY OF NORTH CAROLINA LIABILITY INSURANCE TRUST FUND COUNCIL; 
THOMAS M. STERN, AS GUARDIAN AD LITEM FOR ARMANI WAKEFALL;  

AND WAKEMED, DefenDants

No. COA13-902-2

Filed 1 July 2014

1. Appeal and Error—interlocutory orders and appeals—stay of 
declaratory judgment action—immediately appealable

A trial court’s interlocutory order granting a stay of a declara-
tory judgment action concerning an insurer’s duty to defend was 
immediately appealable. Whether an insurer has a duty to defend 
an underlying action affects a substantial right that might be lost 
absent immediate appeal. This opinion supersedes the previous 
opinion filed 4 March 2014.

2. Declaratory Judgments—determination of insurance cover-
age—actual case or controversy

The trial court erred by staying a declaratory judgment action 
based on its determination that no actual controversy existed as to 
the duty of the University of North Carolina Liability Insurance Trust 
Fund (UNC LITF) to indemnify until the underlying malpractice 
action was finally resolved. While the UNC-LITF policy by its terms 
is primary, the policy is also pro rata, so that UNC-LITF and the doc-
tor’s private insurance provider (MMIC) would provide concurrent 
coverage if the MMIC policy is pro rata, and UNC-LIFT would be 
primary if the MMIC policy contains an excess clause. Therefore, 
an actual controversy exists as to the UNC LITF’s duty to indemnify. 
This opinion supersedes the previous opinion filed 4 March 2014.

Appeal by plaintiffs from order entered 19 April 2013 by Judge Carl 
R. Fox in Wake County Superior Court. Heard in the Court of Appeals 
6 January 2014 and opinion filed 4 March 2014. Petition for Rehearing 
allowed 17 April 2014.
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Manning, Fulton & Skinner, P.A., by Michael T. Medford and  
J. Whitfield Gibson, for plaintiffs-appellants.

Hedrick Gardner Kincheloe & Garofalo, LLP, by David N. Allen,  
J. Douglas Grimes, and M. Duane Jones, for the University of 
North Carolina defendants-appellees.

Tin, Fulton, Walker & Owen, by William Simpson, and Ferguson, 
Chambers & Sumter, P.A., by James E. Ferguson II, for defendant-
appellee Thomas M. Stern, as Guardian ad Litem for Armani 
Wakefall.

MARTIN, Chief Judge.

Plaintiffs Michael I. Cinoman, M.D. and Medical Mutual Insurance 
Company of North Carolina (“MMIC”) appeal from an order granting 
UNC defendants’1 motion to stay this declaratory action pending a final 
resolution of the underlying malpractice action. On 4 March 2014, this 
Court filed an opinion reversing the stay order. UNC defendants filed a 
Petition for Rehearing on 8 April 2014, which we allowed on 17 April 
2014. Upon reconsideration, we reach the same disposition but modify 
the originally filed opinion. This opinion supersedes the previous opin-
ion filed 4 March 2014.

In February 1999, Dr. Cinoman served as a temporary attending 
physician for full-time rotations in the University of North Carolina 
Hospitals at Chapel Hill Pediatric Intensive Care Unit (“UNC-PICU”) as 
part of an agreement to assist UNC defendants with a staffing shortage 
in the UNC-PICU. On 21 June 2007, Thomas M. Stern, as guardian ad 
litem for Armani Wakefall, initiated a medical malpractice action against 
Dr. Cinoman and others for damages allegedly incurred by Wakefall as a 
result of negligent treatment she received at the UNC-PICU in February 
1999 (“underlying malpractice action”).

Dr. Cinoman is insured under a professional liability insurance pol-
icy issued by MMIC, which has treated its coverage as broad enough to 
cover the claims asserted against Dr. Cinoman in the underlying malprac-
tice action. UNC defendants maintained that Dr. Cinoman is not entitled 
to coverage under the University of North Carolina Liability Insurance 

1. UNC defendants are all defendants except for Thomas M. Stern, who is a nominal 
defendant due to his interest in the insurance coverage, and WakeMed, which is not a party 
to this appeal.
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Trust Fund (“UNC LITF”), which provides coverage for claims against 
employees and agents of UNC defendants, because he was not a full-
time employee of UNC defendants at the time of the events giving rise 
to the underlying malpractice action. In the absence of coverage by the 
UNC LITF, the damages demanded in the underlying malpractice action 
allegedly exceed Dr. Cinoman’s professional liability insurance coverage.

On 17 February 2009, plaintiffs filed this declaratory judgment action 
to determine whether Dr. Cinoman is entitled to coverage under the  
UNC LITF, in addition to his coverage under the MMIC policy, and  
the relative liabilities of MMIC and the UNC LITF. Plaintiffs and UNC 
defendants moved for summary judgment, and the trial court granted 
summary judgment in favor of UNC defendants on 15 April 2010. On 
appeal, this Court reversed the summary judgment order, concluding that 
there were questions of material fact that rendered summary judgment 
for either party inappropriate, and remanded the case for trial. Cinoman 
v. Univ. of N.C., 216 N.C. App. 585, 718 S.E.2d 424 (2011) (unpublished), 
disc. review denied, 365 N.C. 573, 724 S.E.2d 527 (2012).

On 28 February 2013, UNC defendants moved to stay further  
proceedings in this action pending the final resolution of the underly-
ing malpractice action. In an order entered 19 April 2013, the trial court 
granted the motion to stay, finding that while an actual controversy exists 
as to the UNC LITF’s duty to defend, no such controversy exists as to the 
UNC LITF’s duty to indemnify until the underlying malpractice action is 
finally resolved. Plaintiffs appeal from the order pursuant to N.C.G.S. 
§§ 1-277 and 7A-27. UNC defendants moved to dismiss the appeal  
as interlocutory.

_________________________

[1] We must first determine whether the trial court’s interlocutory order 
granting the stay is immediately appealable. Although interlocutory 
orders are not generally appealable, immediate appeal is available under 
N.C.G.S. §§ 1-277 and 7A-27 from an interlocutory order which affects 
a substantial right. Sharpe v. Worland, 351 N.C. 159, 161–62, 522 S.E.2d 
577, 578–79 (1999), on remand, 137 N.C. App. 82, 527 S.E.2d 75 (2000). 
Where there is a pending suit or claim, an interlocutory order concern-
ing the issue of whether an insurer has a duty to defend in the underlying 
action “affects a substantial right that might be lost absent immediate 
appeal.” Lambe Realty Inv., Inc. v. Allstate Ins. Co., 137 N.C. App. 1, 
4, 527 S.E.2d 328, 331 (2000). We therefore conclude that the appeal is 
properly before us.
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A survey of the relevant case law indicates that our review on 
appeal of an order granting a stay is an abuse of discretion standard. See 
Watters v. Parrish, 252 N.C. 787, 791, 115 S.E.2d 1, 4 (1960) (“Whether 
one lawsuit will be held in abeyance to abide the outcome of another 
rests in the sound discretion of the trial judge, and his action will not 
be disturbed on appeal, unless the discretion has been abused . . . .”); 
see also Lawyers Mut. Liab. Ins. Co. of N.C. v. Nexsen Pruet Jacobs  
& Pollard, 112 N.C. App. 353, 356, 435 S.E.2d 571, 573 (1993) (concluding 
that order staying declaratory judgment action to permit trial of parallel 
action in another state is reviewed for abuse of discretion and declining 
to adopt a de novo standard of review); Home Indem. Co. v. Hoechst-
Celanese Corp., 99 N.C. App. 322, 325, 393 S.E.2d 118, 120 (holding that 
order staying litigation pending final disposition of similar action in fed-
eral court “is a matter within the sound discretion of the trial judge and 
will not be disturbed on appeal absent an abuse of that discretion”), 
appeal dismissed and disc. review denied, 327 N.C. 428, 396 S.E.2d 611 
(1990). “ ‘A [trial] court by definition abuses its discretion when it makes 
an error of law.’ ” In re A.F., __ N.C. App. __, __, 752 S.E.2d 245, 248 
(2013) (alteration in original) (quoting Koon v. United States, 518 U.S. 
81, 100, 135 L. Ed. 2d 392, 414 (1996)).

[2] On appeal, plaintiffs contend the trial court erred by granting the 
stay based on its determination that no actual controversy exists as 
to the UNC LITF’s duty to indemnify until the underlying malpractice 
action is finally resolved. We agree.

“An actual controversy between adverse parties is a jurisdictional 
prerequisite for a declaratory judgment.” Newton v. Ohio Cas. Ins. Co., 
91 N.C. App. 421, 422, 371 S.E.2d 782, 783 (1988). An actual controversy 
exists where an insurer seeks a determination that primary coverage 
is not provided under its policy and is instead provided under policies 
issued by other insurers. See Gov’t Emps. Ins. Co. v. New S. Ins. Co., 
119 N.C. App. 700, 704, 459 S.E.2d 817, 819, disc. review denied, 341 
N.C. 648, 462 S.E.2d 510 (1995). No such controversy exists, however, 
in a declaratory judgment action to determine whether coverage is pro-
vided under an excess insurance policy where the underlying liability 
action has not yet been resolved. See N.C. Farm Bureau Mut. Ins. Co. 
v. Warren, 89 N.C. App. 148, 150, 365 S.E.2d 216, 217–18, disc. review 
denied, 322 N.C. 481, 370 S.E.2d 226 (1988), appeal after remand, 94 
N.C. App. 591, 380 S.E.2d 790 (1989).

When more than one insurance policy affords coverage for a loss, 
the “other insurance” clauses in the competing policies must be exam-
ined to determine which policy provides primary coverage and which 
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policy provides excess coverage. Hlasnick v. Federated Mut. Ins. Co., 
136 N.C. App. 320, 328, 524 S.E.2d 386, 391, aff’d in part and disc. review 
improvidently allowed in part, 353 N.C. 240, 539 S.E.2d 274 (2000). An 
excess clause is a type of “other insurance” clause which “generally pro-
vides that if other valid and collectible insurance covers the occurrence 
in question, the ‘excess’ policy will provide coverage only for liability 
above the maximum coverage of the primary policy or policies.” Horace 
Mann Ins. Co. v. Cont’l Cas. Co., 54 N.C. App. 551, 555, 284 S.E.2d 211, 
213 (1981) (internal quotation marks omitted). An excess clause is dis-
tinguishable from a pro rata “other insurance” clause. See Fid. & Cas. 
Co. of N.Y. v. N.C. Farm Bureau Mut. Ins. Co., 16 N.C. App. 194, 203–04, 
192 S.E.2d 113, 120–21 (“The terms ‘prorate’ and ‘excess’ do not have, 
and were not meant by the insurers to have identical meanings.”), cert. 
denied, 282 N.C. 425, 192 S.E.2d 840 (1972). In Fidelity & Casualty Co., 
this Court differentiated a pro rata clause in one policy from an excess 
clause in another policy:

The Farm Bureau policy provides that if the injury or dam-
age is covered by other applicable and collectible insur-
ance, then Farm Bureau shall not be liable for a greater 
proportion of the loss than its limit of liability bears to the 
total applicable limits of liability of all valid and collectible 
insurance. The F and C policy, however, provides that its 
insurance coverage shall be excess to any other valid and 
collectible insurance with respect to loss arising out of the 
use of any non-owned automobile. The Farm Bureau pro-
vision is known as a “pro rata” clause; the F and C provi-
sion, an “excess” clause.

Id. at 203, 192 S.E.2d at 120–21.

Where a pro rata clause in one policy competes with an excess clause 
in another policy, the policy with the pro rata clause provides primary 
coverage, and the policy with the excess clause provides secondary cov-
erage which will only be triggered if the limits of the policy containing 
the pro rata clause are first exhausted. See id. at 204, 192 S.E.2d at 121. 
Furthermore, where a pro rata clause in one policy competes with a pro 
rata clause in another policy, each insurer has primary concurrent liabil-
ity for a proportionate amount of the loss. See 44A Am. Jur. 2d Insurance 
§ 1752 (2013). Accordingly, an actual controversy exists in a declaratory 
judgment action to determine the liability of an insurer under its policy 
where the policy contains a pro rata clause and the other applicable 
policy contains either an excess clause or a pro rata clause.
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In general, there is no primary versus excess insurance policy 
relationship where a self-insurance program is at issue because self- 
insurance does not constitute other collectible insurance within the 
meaning of an insurance policy’s “other insurance” clause. Cone Mills 
Corp. v. Allstate Ins. Co., 114 N.C. App. 684, 688–89, 443 S.E.2d 357, 
360–61 (1994), disc. review improvidently allowed per curiam, 340 
N.C. 353, 457 S.E.2d 300 (1995). Self-insurance is equivalent to a primary 
insurance policy, however, “when the self-insurance expressly provides 
that it is primary to other insurance.” Id. at 689, 443 S.E.2d at 361. That 
is, while self-insurance generally is not a primary insurance policy, an 
exception exists where the self-insurance states that it affords primary 
coverage. Cf. id. (concluding that insured’s self-insurance was not the 
primary insurance policy where there was no evidence that the self-
insurance stated it would be primary to the insured’s other insurance).

In their Petition, UNC defendants rely on Cone Mills Corp. for the 
contention that the UNC LITF is self-insurance and thus cannot be 
deemed a primary insurance policy. We note that this is the first time 
that UNC defendants have claimed that the UNC LITF is self-insurance. 
On appeal, UNC defendants made no assertion that the UNC LITF is 
self-insurance and failed to cite to a single case in which self-insurance 
was at issue; rather, UNC defendants likened the UNC LITF to an excess 
insurance policy and relied on cases finding no actual controversy exists 
in a declaratory judgment action to determine coverage provided by an 
excess insurance policy.

The UNC LITF is a self-insurance program for professional liability, 
authorized by N.C.G.S. § 116-219. However, the UNC LITF, by its terms 
set forth in the UNC LITF Memorandum of Coverage, falls under the 
exception carved out in Cone Mills Corp. and affords primary coverage. 
We find the plain language of the following “other insurance” clause in 
the UNC LITF Memorandum of Coverage to be controlling:

ARTICLE VII. OTHER INSURANCE

When this agreement and other collectible insur-
ance both apply to a loss on the same basis, whether pri-
mary, excess or contingent, the Trust Fund shall not be 
liable under this agreement for a greater proportion of 
the loss than that stated in the applicable contribution  
provision below:

A. Contribution by Equal Shares. If all such other 
valid and collectible insurance provides for contribution 
by equal shares, the Trust Fund shall not be liable for a 
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greater proportion of such loss than would be payable if 
each insurance company contributes an equal share until 
the share of each company equals the lowest applicable 
limit of liability under any one policy or the full amount 
of the loss is paid. With respect to any amount of loss not 
so paid, the remaining companies shall continue to con-
tribute equal shares of the remaining amount of the loss 
until each such company has paid its limit in full or the 
full amount of the loss is paid.

B. Contribution by Limits. If any of such other insur-
ance does not provide for contribution by equal shares, 
the Trust Fund shall not be liable for a greater proportion 
of such loss than the applicable limit of liability under this 
agreement for such loss bears to the total applicable limit 
of liability of all valid and collectible insurance against 
such loss.

Nothing in this provision indicates that the UNC LITF’s liability 
arises only after the limits of other collectible insurance policies have 
been exhausted. Rather, the provision provides that the UNC LITF shares 
liability with other collectible insurance according to their respective 
limits. Thus, the UNC LITF “other insurance” clause is a pro rata clause. 
See Fid. & Cas. Co., 16 N.C. App. at 203–04, 192 S.E.2d at 120–21.

While the UNC LITF “other insurance” clause does not expressly 
provide that the UNC LITF is primary to other insurance, the pro rata 
clause nonetheless means that the UNC LITF provides primary coverage 
regardless of the terms of the MMIC policy.2 Assuming, arguendo, that 
the MMIC policy contains an excess clause, then the UNC LITF provides 
primary coverage. See id. at 204, 192 S.E.2d at 121. If, on the other hand, 
the MMIC policy contains a pro rata clause, then the UNC LITF and 
MMIC share liability on a pro rata basis according to their respective lim-
its and, for that reason, both the UNC LITF and MMIC provide primary 
concurrent coverage. See 44A Am. Jur. 2d Insurance § 1752. Therefore, 
because the UNC LITF affords primary coverage, an actual controversy 
exists as to the UNC LITF’s duty to indemnify, and the trial court erred 
by granting the stay based on its determination that no such controversy 
exists pending a final resolution in the underlying malpractice action. 

2. Although the MMIC policy is not included in the record on appeal, a review of 
the policy is not necessary because the UNC LITF “other insurance” clause is a pro rata 
clause. That is, regardless of whether the MMIC policy contains an excess clause or a pro 
rata clause, the UNC LITF provides primary coverage.
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The remaining arguments in UNC defendants’ Petition are without merit 
and we decline to consider them further.

Reversed.

Judges ERVIN and McCULLOUGH concur.

JIMMY HILL, emPloyee, Plaintiff

v.
FEDERAL EXPRESS CORPORATION, emPloyer, SELF-INSURED  

(SEDWICK CMS, thirD Party aDministrator), DefenDant

No. COA 14-60

Filed 1 July 2014

1. Worker’s Compensation—no interruption of work 
routine—findings

The evidence in a worker’s compensation case supported the 
Industrial Commission’s findings, which supported its conclusion 
that a Federal Express driver who suffered a carotid dissection 
while delivering packages on December 23 did not experience an 
interruption of his work routine. The challenged portions of the 
Commission’s findings were supported by competent evidence, 
plaintiff failed to articulate the legal or medical significance of 
the circumstances he posited as unusual, and the full Commission 
reviews appeals from the deputy commissioner de novo.

2. Worker’s Compensation—no injury by accident—findings—
standard of decision—Commission’s discretion

The findings of the Industrial Commission in a worker’s compen-
sation case were supported by competent evidence and supported 
the Commission’s conclusion that plaintiff did not sustain an injury 
by accident where a Federal Express driver suffered a stroke while 
delivering packages on December 23. Plaintiff appeared to argue, 
without citation to authority, that when the Industrial Commission 
resolves contradictions in the evidence or issues of credibility, it 
must employ the standard applicable to appellate review, and that 
the Commission erred when it failed to take plaintiff’s affidavit  
in the light most favorable to plaintiff. However, the Commission 
may accept or reject the testimony and opinions of any witness, 
even if that testimony is uncontradicted.
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Appeal by plaintiff from the Opinion and Award entered 30 August 
2013 by the North Carolina Industrial Commission. Heard in the Court 
of Appeals 5 May 2014.

Oxner Thomas & Permar, by Justin B. Wraight, for 
plaintiff-appellant.

Hedrick Gardner Kincheloe & Garofalo, LLP, by Brooke M. Lewis, 
and M. Duane Jones, for defendant-appellee.

STEELMAN, Judge.

The Commission’s findings of fact were supported by competent evi-
dence and its findings supported its conclusions of law. The Commission 
did not abuse its discretion in its determinations of the weight and  
credibility of the evidence, and did not employ an overly narrow inter-
pretation of the Workers Compensation Act in weighing the evidence. 

I.  Factual and Procedural History

Jimmy Hill (plaintiff) was born in 1953 and was 59 at the time of 
the hearing in this case. In December 2011 plaintiff had been employed 
as a courier for Federal Express Corporation (defendant) for over  
13 years. His duties included loading and delivering packages. As a cou-
rier, plaintiff was required to lift 75 pound packages and delivered 80 to 
90 packages a day. On 23 December 2011 plaintiff arrived at work shortly 
before 8:00 a.m. Upon arrival at work, plaintiff checked the lights and 
brakes in his truck, performed stretching exercises, and began sorting 
and arranging the packages in his truck. 

On a normal day, couriers were required to deliver packages in 
order of priority, based on factors such as the need to deliver refriger-
ated medications in a timely manner or the fact that a customer had paid 
for express delivery. To accomplish this, plaintiff might drive past some 
delivery locations, and return to them after he completed the priority 
deliveries. On 23 December 2011, two factors led defendant to abandon 
its usual prioritizing. First, because it was the last business day before 
Christmas, plaintiff had so many deliveries that he had to place pack-
ages on the floor of his truck. Secondly, a plane bringing packages for 
delivery was delayed, so that instead of leaving the warehouse at 8:15,  
plaintiff did not leave until about 9:00 a.m. Plaintiff’s supervisor agreed 
that plaintiff should deliver packages on the floor as soon as possi-
ble, and that he could use a “straight line” delivery route, stopping at 
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each delivery location as he came to it, even if this resulted in delayed 
delivery of packages to customers who had contracted for early  
morning delivery. 

Between 9:00 and 11:00 a.m., plaintiff delivered about 20 pack-
ages. Shortly after 11:00 a.m., plaintiff began experiencing impaired 
vision and significant difficulties with motor control. He was able to 
park at a nearby fire station, and was taken by ambulance to Moses 
Cone Hospital. Plaintiff was diagnosed with a stroke cause by a carotid  
dissection, which is a tear in a blood vessel. Plaintiff was treated in the 
hospital for about five days, followed by a period of rehabilitative ther-
apy. Plaintiff made a good recovery, but as of the time of the hearing he 
was still experiencing cognitive and physical effects of the stroke, and 
had not been able to return to work. 

Plaintiff filed a claim for workers compensation benefits, which 
defendant denied on the grounds that plaintiff had experienced “no 
work related accident resulting in injury.” The Full Commission issued 
its Opinion and Award on 30 August 2013, denying plaintiff’s claim for 
workers compensation benefits. The Commission concluded that “plain-
tiff’s job duties as a courier for FedEx on December 23, 2011 were not a 
significant factor in his development of a carotid dissection and did not 
cause the carotid dissection that led to his stroke.” 

Plaintiff appeals. 

II.  Standard of Review

Appellate review of an Industrial Commission order is “limited to 
reviewing whether any competent evidence supports the Commission’s 
findings of fact and whether the findings of fact support the Commission’s 
conclusions of law[.]” Deese v. Champion Int’l Corp., 352 N.C. 109, 116, 
530 S.E.2d 549, 553 (2000). The Commission has sole responsibility for 
evaluating the weight and credibility to be given to the record evidence. 
Id. (citation omitted). Findings that are not challenged on appeal are 
“presumed to be supported by competent evidence” and are “conclu-
sively established on appeal.” Johnson v. Herbie’s Place, 157 N.C. App. 
168, 180, 579 S.E.2d 110, 118 (2003). The “Commission’s conclusions of 
law are reviewed de novo.” McRae v. Toastmaster, Inc., 358 N.C. 488, 
496, 597 S.E.2d 695, 701 (2004) (citation omitted).

The “claimant in a workers’ compensation case bears the burden 
of initially proving ‘each and every element of compensability’ . . . by a 
‘greater weight’ of the evidence or a ‘preponderance’ of the evidence.” 
Adams v. Metals USA, 168 N.C. App. 469, 475, 608 S.E.2d 357, 361 (2005) 
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(quoting Whitfield v. Laboratory Corp. of Am., 158 N.C. App. 341, 350, 
581 S.E.2d 778, 784 (2003), and Phillips v. U.S. Air, Inc., 120 N.C. App. 
538, 541-42, 463 S.E.2d 259, 261 (1995)). “To establish ‘compensability’ . . . 
a ‘claimant must prove three elements: (1) [t]hat the injury was caused 
by an accident; (2) that the injury arose out of the employment; and  
(3) that the injury was sustained in the course of employment.’ ”  
Clark v. Wal-Mart, 360 N.C. 41, 43, 619 S.E.2d 491, 492 (2005) (quoting 
Gallimore v. Marilyn’s Shoes, 292 N.C. 399, 402, 233 S.E.2d 529, 531 
(1977)). In this case the parties disagree about whether plaintiff pre-
sented evidence that (1) his employment bore a causal relationship to 
his carotid dissection, and (2) whether on 23 December 2011 there was 
an interruption of plaintiff’s normal work routine and the introduction of 
unexpected or unusual circumstances such that the Commission might 
find that he suffered an injury by “accident.” 

“Our Supreme Court has defined the term ‘accident’ as used in the 
Workers’ Compensation Act as ‘an unlooked for and untoward event 
which is not expected or designed by the person who suffers the injury.’ 
The elements of an ‘accident’ are the interruption of the routine of work 
and the introduction thereby of unusual conditions likely to result in 
unexpected consequences. Of course, if the employee is performing his 
regular duties in the ‘usual and customary manner,’ and is injured, there 
is no ‘accident’ and the injury is not compensable.” Porter v. Shelby Knit, 
Inc., 46 N.C. App. 22, 26, 264 S.E. 2d 360, 363 (1980) (quoting Hensley 
v. Cooperative, 246 N.C. 274, 278, 98 S.E. 2d 289, 292 (1957), and citing 
Pardue v. Tire Co., 260 N.C. 413, 132 S.E. 2d 747 (1963), and O’Mary  
v. Clearing Corp., 261 N.C. 508, 135 S.E. 2d 193 (1964)). 

In Gunter v. Dayco Corp., 317 N.C. 670, 346 S.E.2d 395 (1986), 
our Supreme Court upheld a workers’ compensation award where the 
claimant injured his arm while performing “twisting movements” shortly 
after starting a new job requiring these unaccustomed movements. 
Similarly, in Salomon v. Oaks of Carolina, 217 N.C. App. 146, 718 S.E.2d 
204 (2011), we upheld the Commission’s determination that a nursing 
assistant suffered an injury by accident where her injury was caused 
by a patient’s unusual and unexpected resistance to the plaintiff’s care. 
However, an injury is not the result of an “accident” simply because it 
occurs during a challenging workday in which the claimant performs his 
or her usual duties under more difficult conditions. See, e.g., Southards 
v. Motor Lines, 11 N.C. App. 583, 585, 181 S.E.2d 811, 813 (1971) (holding 
the Commission’s findings insufficient to support award, given that the 
“fact that plaintiff was handling a different commodity than usual, with-
out more, and that the weather was hot, are not enough to satisfy the 
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requirement of an ‘interruption of the work routine and the introduction 
of unusual conditions likely to result in unpredicted consequences[.]’ 
. . . Nor is the mere fact that plaintiff was in a hurry[.]”) (citing Gray  
v. Storage, Inc., 10 N.C. App. 668, 179 S.E.2d 883 (1971)). 

III.  Commission’s Findings of Fact

[1] Plaintiff’s first argument challenges the evidentiary support for the 
Commission’s findings concerning whether the circumstances of plain-
tiff’s employment on 23 December 2011 constituted “an unlooked for 
and untoward event” or “interruption of the routine of work and the 
introduction thereby of unusual conditions likely to result in unex-
pected consequences.” Shay v. Rowan Salisbury Sch., 205 N.C. App. 
620, 624, 696 S.E.2d 763, 766 (2010) (citation omitted). Plaintiff argues 
that the Commission erred in making findings on this issue that were not 
supported by competent evidence. We disagree.

The Commission’s findings about the circumstances of plaintiff’s job 
on 23 December 2011 included the following: 

1. As of the date of the hearing before the Deputy 
Commissioner, plaintiff was 59 years old and had been 
employed by defendant for 14 years as a courier[.] . . . 

2. As a courier, plaintiff was required to load his truck, 
deliver packages, and pick up packages. Plaintiff typically 
handled small and large packages of varying weights. He 
testified that he lifted packages weighing between 75 and 
150 pounds, and it was not unusual for plaintiff to deliver 
85 to 90 packages a day.

. . . 

4, In December 2011, plaintiff was driving a sprinter truck. 
. . . [He] was familiar with the operation of the truck[.] . . . 

5. Plaintiff had worked as a courier for defendant during 
the Christmas season for many years, and he testified that 
the Christmas season is always a busy time for FedEx cou-
riers. Plaintiff had not driven the particular route he was 
driving on December 23, 2011 during prior Christmas sea-
sons; however, he had been driving this particular route 
since his old route had been switched over to the new 
FedEx hub. The only difference between the two routes 
that plaintiff was able to identify at the hearing before the 
Deputy Commissioner was that the route he was assigned 
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sometime after Christmas 2010 was more residential than 
his prior route. 

6. On a ‘regular’ day, defendant operates on a priority 
schedule, such that priority overnight packages have to be 
delivered by 10:30 a.m. . . . Because of the priority package 
delivery times, couriers would load their trucks and drive 
their route so that the priority packages could be delivered 
first and on time. This meant that a courier might drive 
past a stop that the courier would come back to later in 
the day. . . . [During the winter] the couriers typically rush 
to complete their deliveries . . . before it gets dark and 
becomes difficult to see the house numbers.

7. As a courier, plaintiff would generally . . . start his route 
at approximately 8:00 or 8:10 am. However, if the plane 
bringing incoming freight was delayed, plaintiff would be 
delayed in starting his route.

8. It was not unusual for planes to be delayed. To address 
this contingency, defendant had implemented protocols to 
address the delivery of packages, such as foregoing prior-
ity delivery and going to a ‘straight line’ delivery method, 
which involves the couriers making each stop on their 
route, rather than bypassing some stops in the route in 
order to go on to the next priority delivery. . . . 

9. On December 23, 2011, the plane bringing in the freight 
that had to be delivered that day was late to arrive. Plaintiff 
testified that this allowed him to spend some time lining 
up the freight that was already in his truck, and to swap 
off routes with other drivers. . . . When asked by his attor-
ney whether a late plane put any pressure on him, plaintiff 
testified that it just means you will be in a different traf-
fic pattern when you eventually start your route. Plaintiff 
testified that he left the hub at “9:00 something” on [that] 
morning[.] . . . 

10. Plaintiff testified that on December 23, 2011, he had 
large packages on his truck; however, he did not testify as 
to whether those packages were any larger than the pack-
ages he regularly had to deliver. Plaintiff also testified that 
he did not know how many packages he had on his truck 
when he left the hub on December 23, 2011, but that this 
day was different because of “the amount of packages that 
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was there and the size and awkwardness of it[.]” . . . [That 
day] was the first time that he ever had to deliver a flat 
screen TV, but there was no testimony that the flat screen 
TV weighed any more than other packages he had deliv-
ered over the past 13 years. Finally, he testified that the 
floor of his truck was filled with packages and that he had 
to step over packages when he made his deliveries.

Based on its findings concerning the circumstances of plaintiff’s work 
on 23 December 2011, the Commission stated in Finding No. 21 that:

21. Based upon a preponderance of the evidence in view 
of the entire record, the Full Commission finds that plain-
tiff did not suffer an interruption of his regular work rou-
tine on December 23, 2011. Plaintiff’s job by its very nature 
requires that he rush to make timely deliveries. Plaintiff 
was very busy every Christmas season. The evidence of 
record does not support a finding that plaintiff was busier 
on December 23, 2011 than he had been at other times dur-
ing the 2011 Christmas season or during past Christmas 
seasons. The evidence does not support a finding that the 
late arrival of the plane caused him to rush any more than 
usual. In fact, plaintiff had more time to organize his truck, 
and he did not have to complete the priority deliveries by 
10:30. While his truck may have been very full, there is no 
evidence that having to step over packages on the floor or 
move awkwardly in the truck was not something he had 
had to do during past Christmas seasons. 

We hold that the Commission’s findings are supported by competent evi-
dence. In arguing for a contrary result, plaintiff challenges only a few 
excerpts from Findings of Fact 5,8, 9, and 21 which he contends were 
not supported by competent evidence. The remaining findings, which 
as discussed above are conclusively established given that they are not 
challenged, are sufficient to support the Commission’s conclusion that 
plaintiff was not subjected to any significant interruption of his work 
routine. Furthermore, our review reveals that the challenged excerpts 
are supported by competent evidence. 

Plaintiff first contends that the Commission erred in Finding No. 8 
by finding that it was not unusual for planes to be late, and argues that 
the “record is devoid of any evidence that supports this finding.” Plaintiff 
testified that defendant identified the situation of a delayed plane as a 
“code 43” and that specific procedures were in place for the couriers to 
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follow in response to delays. The Commission could reasonably find that 
the existence of a specific identification code and an alternative plan for 
use when planes were delayed was evidence that this occurrence was 
not unusual. This argument lacks merit. 

Plaintiff also argues that the Commission erred in Finding of Fact 
5 by finding that the only difference plaintiff identified between his for-
mer delivery route and the route he was assigned in 2011 was that the 
newer route was more residential. Plaintiff asserts that this finding “is 
quite contrary to the testimony in this matter and is not supported by 
competent evidence.” However, plaintiff does not dispute that he testi-
fied that the newer route was more residential, and does not identify any 
other differences between the two delivery routes. Instead, he argues 
that other aspects of plaintiff’s work day on 23 December 2011 were 
unusual. The Commission did not err by finding that the only difference 
plaintiff noted between his 2011 route and his route prior to Christmas 
2010 was that the new route was more residential.1 

In addition, plaintiff argues that the Commission erred in Finding of 
Fact 9, by finding that the plane’s delay allowed plaintiff additional time 
to arrange the freight in his truck, or to trade routes or deliveries with 
other drivers. Plaintiff asserts that this finding “is completely contra-
dicted by the testimony.” However, when plaintiff was asked to discuss 
the effect of a late plane on his work day, he testified that:

We had a 43 at 8:05 I’m thinking. It’s on my timecard. A 43 
is a delay for planes and really it - I mean, you don’t want 
a late plane but really that gave us time to line up what we 
had already there [in the truck.] And then the couriers will 
swap off on the routes that’s close to you, you know. “Can 
you hit this on your way down to so-and-so because this 
the only one I’ve got in that area?” And we swapped off, 
you know during that time and all, [and] finished loading 
our trucks[.]” 

(emphasis added). This finding was clearly supported, rather than “com-
pletely contradicted” by the above-quoted testimony. 

Plaintiff also asserts that Finding No. 21 “demonstrates multiple 
examples of conclusions which are not supported by competent evi-
dence.” Plaintiff challenges the finding that “the evidence does not 

1. We also note that plaintiff failed to offer evidence concerning the significance, if 
any, of the residential character of the new route. For example, he did not testify that it 
was harder to service a residential delivery route, or that it took longer.
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support a finding that the late arrival of the plane caused [plaintiff] to 
rush any more than usual,” and asserts that plaintiff “unequivocally 
testified that late planes wreak havoc on [his] normal job[.]” Plaintiff 
testified that the delay gave him additional time to organize his route 
and trade deliveries with other couriers. Also, in response to the delay, 
defendant adjusted some of its normal policies; for example, couriers 
were permitted to deliver packages in a straight line, even if that meant 
that overnight deliveries were delayed. On the other hand, the late start 
gave plaintiff less time to complete the route before dark. Plaintiff was 
never asked whether overall his job was easier or harder when a plane 
was delayed, and he certainly never testified “unequivocally” that the 
situation “wreaked havoc” on his delivery schedule. In addition, plain-
tiff testified that he delivered 80 or 90 packages a day. He experienced 
stroke symptoms after working only two hours and delivering about  
20 packages, a rate of delivery that was no faster than usual. We hold 
that the challenged portions of the Commission’s findings were sup-
ported by competent evidence. 

Plaintiff also cites findings of fact made by the Deputy Commissioner 
and asserts that they illustrate “the abnormalities and unusual cir-
cumstances which Plaintiff faced on the day of his injury.” However, 
“[w]hether the full Commission conducts a hearing or reviews a cold 
record, N.C.G.S. § 97-85 places the ultimate fact-finding function with 
the Commission - not the hearing officer.” Adams v. AVX Corp., 349 N.C. 
676, 681, 509 S.E.2d 411, 413 (1998). “[T]he Full Commission reviews 
appeals from the Deputy Commissioner de novo. Therefore, the Deputy 
Commissioner’s findings are irrelevant and have no bearing on the instant 
case.” Newnam v. New Hanover Regional Med. Ctr., __ N.C. App. __, __, 
711 S.E.2d 194, 200 (2011) (citing Watkins v. City of Wilmington, 290 
N.C. 276, 280, 225 S.E.2d 577, 580 (1976)). 

Plaintiff has also failed to articulate the legal or medical significance 
of the circumstances he posits as unusual. He offers no reasons why a 
delayed plane, busy time of year, or packages on the truck’s floor might 
have resulted in his injury. We hold that the Commission’s findings of 
fact were supported by competent evidence, and that they supported 
its conclusion that on 23 December 2011 plaintiff did not experience an 
interruption of his work routine. Plaintiff’s arguments to the contrary 
lack merit. 

IV.  Commission’s Determinations on Weight and Credibility 

[2] Plaintiff’s next argument challenges the Commission’s findings con-
cerning whether the medical evidence showed a causal relationship 
between his employment and his injury. This argument lacks merit. 
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The Commission concluded that the greater weight of the evidence 
showed that his job duties on 23 December 2011 “were not a significant 
factor in his development of a carotid dissection and did not cause the 
carotid dissection that led to his stroke.” This conclusion was supported 
by its findings, including the following:

. . . 

11. At approximately 11:00 a.m. on December 23, 2011, 
after plaintiff had made 20 deliveries, he began to experi-
ence blurred and distorted vision[, and] . . . difficulty with 
his fine motor skills[.] . . . [He] drove to a nearby fire sta-
tion[, where a fireman] . . . called an ambulance to trans-
port him to the hospital.

12. Plaintiff was then transported to the Moses Cone 
Hospital Emergency Department where he was exam-
ined by Dr. Pramod P. Sethi[.] . . . [P]laintiff had a major 
occlusion of the internal carotid artery of the neck. . . . [Dr. 
Deveshwar] performed an emergency catheter angiogram 
[which] . . . revealed a carotid dissection[,] . . . [and] used a 
balloon and a stent to open the dissected area and admin-
istered clot-busting medicine[.] . . . 

13. . . . [Plaintiff] sustained a . . . stroke, secondary to . . . 
a left internal carotic artery occlusion from a left internal 
artery dissection. Plaintiff remained in the hospital until 
December 28, 2011. As of the date of his discharge, plain-
tiff continued to experience problems with his speech 
and motor movement on his right side. He was prescribed 
medication and referred to rehabilitation therapy[.]. . . 

14. A carotid dissection occurs when a rupture or tear 
develops in the inner layer of the carotid artery, causing 
blood to seep between the layers of the artery to cause 
an occlusion, which if left undetected causes a clot to 
develop, which in turn causes a stroke. No one knows how 
long it takes between the time the artery dissects and the 
time the patient begins to show symptoms of a stroke, but 
it is a multi-stage process which Dr. Coin believes could 
possibly take a few days to a week. Dr. Coin, a neurolo-
gist who reviewed plaintiff’s medical records and testified 
as an expert at defendant’s request, testified that it would 
be difficult for him to understand how it could all hap-
pen within three hours[.] . . . Dr. Daniel Gentry, plaintiff’s 
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family doctor, testified that a dissection “comes from a 
defect plus time.”

15. Dr. Sethi testified that several things can cause a 
carotid dissection, including “minimal postural trauma” 
. . . or a hereditary condition[.] . . . People who suffer 
from cardiovascular disease . . . are predisposed to suffer 
a carotid dissection. Advanced age (i.e., over 50) . . . [is 
another] risk factor[] for developing a carotid dissection.

16. With regard to trauma specifically, Dr. Sethi testified 
that any minor trauma can cause a dissection, but minor 
trauma will not cause a dissection in everyone. . . . Dr. 
Sethi went on to explain that most acute traumatic events 
have a sudden and unexpected character, such as a quick 
blow to the neck or an abrupt turning of the head with 
lateral flexion of the neck. Dr. Coin testified that a dissec-
tion could be caused by obvious external trauma, such as 
a motor vehicle accident, or some trivial “trauma” such 
as coughing, wrenching your neck or even simply turning 
the head from one side to the other. Dr. Gentry was of the 
opinion that no one can really “put their finger on” what 
causes a dissection in any given case, and that it would 
be impossible to say that an abrupt turning of the head 
caused a dissection. According to Dr. Gentry, there is no 
scientific or medical evidence that activity such as . . . lift-
ing packages in a truck could cause a dissection. He also 
disagreed with . . . [the] suggestion that you would expect 
a dissection to come from some sort of unusual exertion.

. . . 

18. Prior to the hearing before the Deputy Commissioner, 
plaintiff’s counsel sent Dr. Sethi a letter setting forth ques-
tions regarding the cause of plaintiff’s carotid dissec-
tion. The letter to Dr. Sethi included an affidavit signed 
by plaintiff which set forth several ways in which Plaintiff 
contends that his workday on December 23, 2011 was 
unusual. After reviewing the affidavit in which plaintiff 
stated that December 23, 2011 was an usually busy day 
during which he was rushing to make deliveries of unusu-
ally heavy packages of unusual shape in the time allotted, 
during which he had to contort his body into awkward 
positions, Dr. Sethi stated on the questionnaire that  
(1) plaintiff’s job duties and responsibilities as a courier 
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more likely than not [were] a significant factor in his suf-
fering a left internal carotid artery occlusion resulting 
from dissection on December 23, 2011; and (2) plaintiff’s 
left internal carotid artery dissection on December 23, 
2011 was more likely than not caused by a traumatic event, 
such as an abrupt turning of the head with lateral flexion of 
the neck, when he was maneuvering himself in a crowded 
delivery truck and lifting heavy packages. However, when 
asked on cross-examination about his answers on the 
questionnaire, Dr. Sethi testified: “I didn’t say it caused. I 
said it could have contributed. It’s possible that it played 
a role.” With regard to his response to the question about 
an abrupt turning of the head, Dr. Sethi stated on cross-
examination that “there’s no possible answer here. I think 
it’s possible it could have been caused by that.”

19. While plaintiff did testify at the hearing that he had to 
move awkwardly in the back of the truck on December 23, 
2011 due to the number of packages on the floor and the 
location of the shelves, there is no evidence of record that, 
at any point, plaintiff had to abruptly turn his head.

20. Dr. Coin testified that he considered Plaintiff’s job 
duties to be a “trivial trauma in the same category of prob-
ably . . . numerous things that could have happened in the 
week prior to his stroke and that you could not with a 
degree of certainty identify that as a significant factor for 
his dissection.” Dr. Coin also testified that plaintiff’s job 
duties did not place him at an increased risk of suffering a 
dissection. In this regard, Dr. Sethi testified that all FedEx 
drivers are not at an increased risk of having a dissection.

21. Based upon a preponderance of the evidence in view of 
the entire record, the Full Commission finds that plaintiff 
did not suffer an interruption of his regular work routine 
on December 23, 2011. . . . Moreover, there is no evidence 
that anything happened at any point to cause plaintiff to 
have to abruptly turn his head. At the time plaintiff experi-
enced the onset of his stroke symptoms, he had only deliv-
ered 20 packages, when he was accustomed to delivering 
85 to 90 packages a day.

22. The Full Commission places greater weight on  
the testimony of Dr. Coin and Dr. Gentry with regard to the 
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issue of whether anything Plaintiff did on December 23, 
2011 caused his carotid dissection and subsequent stroke. 
Based upon a preponderance of the competent, credible 
evidence of record, the Full Commission finds that plain-
tiff’s job duties as a courier for FedEx on December 23, 
2011 were not a significant factor in his development of a 
carotid dissection and did not cause the carotid dissection 
that led to his stroke.

These findings are supported by competent evidence and support 
the Commission’s conclusion that plaintiff did not sustain an injury  
by accident. 

In arguing for a different result, plaintiff contends that the 
Commission “erred in affording greater weight to Dr. Coin’s testimony, 
as Dr. Coin was not competent to testify and his testimony was based 
upon mere conjecture and speculation.” Plaintiff does not challenge Dr. 
Coin’s qualification as an expert witness. Instead, he directs our atten-
tion to aspects of Dr. Coin’s testimony that, in plaintiff’s opinion, render 
it less compelling than other evidence. For example, plaintiff asserts 
that Dr. Coin’s review of his medical history was incomplete and that 
some of Dr. Coin’s opinions were contradicted by those of Dr. Gentry. 
Plaintiff also asserts as a “fact” that “Plaintiff suffered minor trauma 
- a twist, a turn, a jolt - which dissected the carotid artery and led to 
the stroke,” although plaintiff did not testify to any sudden movement 
and the expert witnesses did not agree that such an incident caused his 
injury. In essence, plaintiff is asking us to reweigh the evidence, which 
we will not do:

Because it is the fact-finding body, the Commission is 
the sole judge of the credibility of the witnesses and the 
weight to be given their testimony. The Commission’s find-
ings of fact are conclusive on appeal if they are supported 
by any competent evidence. Accordingly, this Court does 
not have the right to weigh the evidence and decide the 
issue on the basis of its weight. 

Shaw v. US Airways, Inc., __ N.C. App. __, __, 720 S.E.2d 688, 690 (2011) 
(quoting Johnson v. Lowe’s Cos., 143 N.C. App. 348, 350, 546 S.E.2d 616, 
617-18 (2001) (internal citations and quotations omitted)). Plaintiff’s 
argument that Dr. Coin’s testimony was “incompetent” and based solely 
on “speculation” is without merit.
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V.  Commission’s Conclusions of Law

Plaintiff argues next that the Commission’s conclusions of law 
are not supported by its findings of fact. Plaintiff does not assert that 
the Commission’s conclusions do not logically rest upon its findings. 
Instead, he argues that the Commission should have made different find-
ings, repeating earlier arguments, which we have rejected, concerning 
the evidentiary support for the Commission’s findings. This argument is 
without merit. 

VI.  Commission’s Interpretation of Statutory Law 

Finally, plaintiff argues that “contrary to the well-settled law of the 
State of North Carolina, the Industrial Commission narrowly construed 
the North Carolina Workers’ Compensation Act in detriment to the 
plaintiff.” This argument lacks merit. 

Plaintiff notes that the Workers’ Compensation Act “ ‘should be 
liberally construed to effectuate its purpose to provide compensation 
for injured employees or their dependents, and its benefits should not 
be denied by a technical, narrow, and strict construction.’ ” Billings  
v. General Parts, Inc., 187 N.C. App. 580, 584, 654 S.E.2d 254, 257 (2007) 
(quoting Adams, 349 N.C. at 680, 509 S.E.2d at 413 (internal quotation 
omitted). Plaintiff also points out that on appeal, in determining whether 
competent evidence supports the Commission’s findings of fact, the 
“evidence tending to support plaintiff’s claim is to be viewed in the light 
most favorable to plaintiff, and plaintiff is entitled to the benefit of every 
reasonable inference to be drawn from the evidence.” Adams at 681, 509 
S.E.2d at 414 (citing Doggett v. South Atl. Warehouse Co., 212 N.C. 599, 
194 S.E. 111 (1937)).

Plaintiff contends that the Commission failed to follow these prin-
ciples when it stated in Finding of Fact 10 that plaintiff had testified 
that he had large packages in his truck on 23 December 2011, but that 
he “did not testify as to whether those packages were any larger than 
the packages he regularly had to deliver.” Plaintiff does not dispute the 
accuracy of this characterization of his testimony at the hearing. Rather, 
he directs our attention to an affidavit signed by plaintiff stating that 
his truck held packages that were unusually heavy. Plaintiff appears to 
argue, without citation to authority, that when the Commission resolves 
contradictions in the evidence or issues of credibility, it must employ the 
standard applicable to appellate review, and that the Commission erred 
when it “failed to take Plaintiff’s affidavit in the light most favorable to 
Plaintiff[.]” However, “it is well-established that the Commission may 
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accept or reject the testimony and opinions of any witness, even if that 
testimony is uncontradicted.” Nobles v. Coastal Power & Elec., Inc., 207 
N.C. App. 683, 693, 701 S.E.2d 316, 323 (2010) (citing Hassell v. Onslow 
Cty. Bd. of Educ., 362 N.C. 299, 306-07, 661 S.E.2d 709, 715 (2008)). This 
argument is without merit. 

For the reasons discussed above, we conclude that the Industrial 
Commission did not err and that its Opinion and Award should be

AFFIRMED.

Chief Judge MARTIN and Judge DILLON concur.

ELIZABETH HINSHAW, Plaintiff/mother

v.
JOHN KUNTZ, DefenDant/father

No. COA13-1184

Filed 1 July 2014

1. Child Custody and Support—actual income—bonus income—
calculated as part of base income

The trial court erred in excluding the parties’ bonus income 
when calculating the parties’ actual income and the overall child 
support award. The North Carolina Child Support Guidelines 
include bonus income in the definition of income, and because the 
bonus income was not irregular or non-recurring, the trial court was 
required to include the bonus income in calculating the parties’ base 
income and the overall child support award. 

2. Child Custody and Support—retroactive child support—
valid, unincorporated separation agreement—no evidence of 
actual amounts expended

The trial court did not err in a child support case by failing to 
award retroactive child support from 1 September 2010 through the 
time plaintiff filed her complaint in district court. The trial court 
lacked authority to award retroactive child support because defen-
dant, at all requisite times, abided by the terms of the parties’ valid, 
unincorporated separation agreement. Even if the trial court had 
had the authority, plaintiff failed to present evidence regarding 
the specific amounts she actually expended to support the minor 
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children during the requisite period for which she sought retroac-
tive child support.

3. Attorney Fees—child support—sufficient means to defray 
cost of litigation

The trial court did not err by denying plaintiff attorneys fees in 
a child support case. The trial court’s finding of fact that plaintiff 
had sufficient means to defray the cost of litigation was supported 
by the record. Furthermore, the trial court did not find as fact that 
defendant refused to provide support which was adequate under  
the circumstances.

Appeal by plaintiff from judgment entered 8 May 2013 by Judge 
Paige B. McThenia in Mecklenburg County District Court. Heard in the 
Court of Appeals 9 April 2014.

HORACK TALLEY PHARR & LOWNDES, P.A., by Christopher T. 
Hood and Elizabeth J. James, for plaintiff.

Krusch & Sellers, P.A., by Rebecca K. Watts, for defendant.

ELMORE, Judge. 

Elizabeth Hinshaw (plaintiff) appeals the trial court’s 8 May 2013 
child support award on the basis that the trial court erred in (1) fail-
ing to include bonus income in calculating the parties’ base income, 
(2) denying her claim for retroactive child support, and (3) denying her 
motion for reasonable attorney’s fees. After careful review, we find no 
error in the latter two issues, but hold that the trial court erred in the 
first. Accordingly, we affirm, in part, and reverse and remand, in part, for 
further action consistent with this opinion. 

I.  Background

Plaintiff and John Kuntz (defendant) were married in September 
2001, separated in December 2006, and divorced in July 2010. The par-
ties are the parents of three minor children, namely, A. Kuntz, born 
15 September 2002; S. Kuntz, born 6 February 2004; and E. Hinshaw, 
born 27 January 2007 (the minor children). Plaintiff was awarded pri-
mary physical custody of the minor children pursuant to a Consent 
Order for Child Custody entered 16 April 2009. On 12 February 2009, 
the parties entered into a Settlement Agreement/Separation Agreement 
(the Agreement) whereby defendant agreed to pay plaintiff child sup-
port in the amount of $1,750.00 per month and alimony in the amount of 
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$5,000.00 per month until 31 August 2010, the date on which his alimony 
obligation was to terminate. The Agreement further provided that, after 
alimony ended, the parties were to renegotiate the amount of child sup-
port defendant would pay plaintiff pursuant to the North Carolina Child 
Support Guidelines (the Guidelines). At the time the parties negotiated 
the Agreement, their combined adjusted gross income was less than 
$25,000.00 per month.

When alimony ended, defendant voluntarily increased his child sup-
port payment from $1,750.00 per month to $2,750.00 per month. Plaintiff 
did not find this new sum to be an adequate support payment. The  
parties were subsequently unable to agree on an appropriate child sup-
port award; therefore, plaintiff filed a Motion in the Cause for Child 
Support on 29 March 2011. In her motion, plaintiff alleged that the 
amount of child support currently paid by defendant was not adequate 
to meet the needs of the minor children. 

In its 8 May 2013 Child Support Order, the trial court made the  
following findings of fact: After spending a number of years as a stay-at-
home parent, plaintiff was hired by Wells Fargo in April 2010. Plaintiff’s 
gross base income from Wells Fargo totaled $121,000.00 per year; she 
also earned approximately $94.00 per month on a crossword puzzle 
business and $48.00 in interest and dividend income. Therefore, plain-
tiff’s gross yearly income totaled $122,904.00. Plaintiff has received and 
can continue to expect an annual bonus from her employer. Defendant 
is employed by Bank of America earning an annual salary of $211,000.00. 
Defendant has received and can continue to expect an annual bonus 
from his employer.

Based on these figures, the trial court found that the supporting 
parent’s basic child support obligation could not be determined by using 
the child support schedule outlined in the Guidelines because the par-
ents’ combined adjusted gross income exceeded $25,000.00 per month. 
Accordingly, the trial court determined that the minor children’s reason-
able needs and expenses totaled $6,630.89 per month, with $5,768.70 
attributable to plaintiff’s household and $862.19 attributable to defen-
dant’s household. Based solely on the parties’ monthly gross incomes—
without accounting for bonus income—the trial court ordered defendant 
to pay sixty percent (60%) of the minor children’s reasonable needs and 
expenses, which totaled $3,978.53 per month. After crediting defendant 
$862.19, the trial court set defendant’s child support obligation at $3,116.34 
per month. Further, the trial court ordered defendant to pay $8,425.82 in 
arrears (prospective child support). Both parties’ motions for attorney’s 
fees were denied in the 8 May 2013 order. Plaintiff now appeals.
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II.  Analysis

A. Bonus Income

[1] Plaintiff first argues that the trial court erred in excluding the par-
ties’ bonus income when calculating the parties actual income and the 
overall child support award. We agree.

“In reviewing child support orders, our review is limited to a deter-
mination whether the trial court abused its discretion. Under this stan-
dard of review, the trial court’s ruling will be overturned only upon a 
showing that it was so arbitrary that it could not have been the result of 
a reasoned decision.” Spicer v. Spicer, 168 N.C. App. 283, 287, 607 S.E.2d 
678, 682 (2005) (citations omitted). “Child support calculations under 
the guidelines are based on the parents’ current [or actual] incomes at 
the time the order is entered.” Caskey v. Caskey, 206 N.C. App. 710, 713, 
698 S.E.2d 712, 714 (2010) (citations omitted). Under the Guidelines, 
“income” is defined as:

[A] parent’s actual gross income from any source, includ-
ing but not limited to income from employment or self-
employment (salaries, wages, commissions, bonuses, 
dividends, severance pay, etc.) . . . . When income is 
received on an irregular, non-recurring, or one-time basis, 
the court may average or pro-rate the income over a speci-
fied period of time or require an obligor to pay as child 
support a percentage of his or her non-recurring income 
that is equivalent to the percentage of his or her recurring 
income paid for child support. When income is received 
on an irregular, non-recurring, or one-time basis, the court 
may average or pro-rate the income over a specified period 
of time or require an obligor to pay as child support a per-
centage of his or her non-recurring income that is equiva-
lent to the percentage of his or her recurring income paid 
for child support.

N.C. Child Support Guidelines, 2012 Ann. R. N.C. 51. “Gross annual 
income in its plain, ordinary and popular sense means total income with-
out deductions.” Saunders v. Saunders, 52 N.C. App. 623, 624, 279 S.E.2d 
90, 91 (1981) (internal quotations omitted). This definition “include[s] 
longevity pay [and] bonuses.” Id.  

In the case sub judice, the trial court found that both parties had 
received and remained eligible for an annual bonus.  Specifically, the 
trial court found that defendant’s 2011 bonus totaled $114,002.20 
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($28,500.00 of cash and $85,502.20 of restricted stock); his 2010 bonus 
totaled $114,000.00; and his 2009 bonus totaled $37,500.00. Plaintiff’s 
2011 bonus totaled $30,800.00, and her 2010 bonus totaled $17,931.00, 
representing nine months of employment. However, in Finding #118 the 
trial court declined to incorporate the parties’ bonus income in its calcu-
lation of the parties’ base income for the following reason:

Given that the reasonable needs and expenses of the chil-
dren are covered by the parties each month prior to the 
addition of bonus income deferred compensation, tuition 
reimbursement or other increases to base income, and 
given that both parties are eligible for a bonus each year, 
the Court declines to calculate bonus income, deferred 
compensation, tuition reimbursement or other increases 
to base income as part of child support.

On appeal, plaintiff contends that the trial court was required to 
include bonus income in calculating the parties’ gross base income. 
Alternatively, defendant argues that because his bonus income is irreg-
ular or non-recurring, “the trial court is to address that income sepa-
rately from the parties’ gross monthly income when determining child 
support.”  Defendant avers: “The approach of separating out irregu-
lar or non-recurring income from regular, ongoing income . . . makes 
sense” given that there is no “guarantee” of receiving a bonus. We dis-
agree with defendant and point out that he cites no authority to support  
his position. 

First, we note that the plain language of the Guidelines clearly 
includes bonus income in the definition of “income.” Should certain 
bonus or other income be deemed irregular or non-recurring, the 
Guidelines further instruct the trial court to average or pro-rate  
the income or order the obligor to pay a percentage of his or her non-
recurring income equivalent to the percentage of his or her recurring 
income for child support. There is no provision in the Guidelines 
that instructs the trial court to completely separate irregular or non- 
recurring bonus income from its calculations. Second, we can infer that 
the trial court found that the bonus income was not irregular or non-
recurring given that the order specifically stated each party had received 
and could expect an annual bonus. After reviewing the record, we agree 
that the bonus income did not constitute irregular or non-recurring 
income as contemplated by the Guidelines. Finally, there is no provision 
in the Guidelines which instructs the trial court that it may elect to opt 
out of including bonus income in its calculations based solely on the 
premise that the reasonable needs and expenses of the children are 
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otherwise satisfied without its inclusion. Because the Guidelines include 
bonus income in the definition of income, and because the bonus 
income was not irregular or non-recurring, the trial court was required 
to include the bonus income in calculating the parties’ base income and 
the overall child support award. Its failure to do so constituted an abuse 
of discretion. See e.g., Waller v. Waller, 20 N.C. App. 710, 713, 202 S.E.2d 
791, 793 (1974) (holding that before ruling on a motion to modify child 
support, the trial court must give consideration to the fact that part of 
the defendant’s income was a bonus which fluctuated from year to year).

B. Retroactive Child Support

[2] Plaintiff next argues that the trial court erred in failing to award ret-
roactive child support from 1 September 2010 through the time she filed 
her complaint in district court. We disagree.

“Child support awarded prior to the time a party files a complaint 
is properly classified as retroactive child support.” Carson v. Carson, 
199 N.C. App. 101, 105, 680 S.E.2d 885, 888 (2009) (quotation and inter-
nal citations omitted). “[R]etroactive child support payments are only 
recoverable for amounts actually expended on the child’s behalf during 
the relevant period. Therefore, a party seeking retroactive child support 
must present sufficient evidence of past expenditures made on behalf 
of the child, and evidence that such expenditures were reasonably nec-
essary.” Robinson v. Robinson, 210 N.C. App. 319, 333, 707 S.E.2d 785, 
795 (2011) (quotations and citations omitted). “[W]here the parties have 
complied with the payment obligations specified in a valid, unincorpo-
rated separation agreement,” the trial court is prohibited from awarding 
retroactive child support, absent an emergency situation. Carson at 106-
107, 680 S.E.2d at 889.

On appeal, plaintiff’s argument is premised on the notion that the 
child support provision in the Agreement expired when defendant’s 
obligation to pay alimony likewise expired. As such, plaintiff contends 
that the parties were not subject to a valid, unincorporated separation 
agreement as of 1 September 2010. Plaintiff avers, “the parties were, 
for purposes of child support, in a position procedurally analogous to 
that where parties separate without executing a separation agreement 
providing for child support.” Plaintiff’s argument is similar to the argu-
ment advanced by the plaintiff-mother in Carson. In Carson, the parties 
entered into an unincorporated separation agreement in March 2008, 
which provided that the defendant-father would pay a child support 
obligation of $500.00 per month until the parties were able to negotiate 
the terms of a consent order for child support. Id. at 103, 680 S.E.2d at 
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887. In the event the parties were unable to negotiate a consent order 
within one year, the separation agreement stated that either party could 
file a complaint in district court. Id. The parties never negotiated the 
terms of a consent order; the defendant-father continued to pay $500.00 
per month in child support. Id. 

 Eight years passed before the plaintiff-mother filed a complaint in 
district court seeking retroactive child support, claiming that she was 
“entitled to reimbursement from defendant for a portion of the actual 
expenses incurred for the benefit of the minor child from August 2003 
through the present.” Id. at 104, 680 S.E.2d at 887 (internal quotation 
omitted). The trial court ordered the defendant-father to pay $31,036.85 in 
retroactive and prospective child support from September 2003 through 
January 2008. Id. at 104, 680 S.E.2d at 888. On appeal, the defendant-
father argued that the trial court erred in awarding the plaintiff-mother 
retroactive child support because he had consistently paid $500.00 per 
month in accord with the terms of the parties’ separation agreement. Id. 
at 105, 680 S.E.2d at 888. This Court held that, because the defendant-
father fully complied with the terms of the valid, unincorporated separa-
tion agreement, the trial court was prohibited from awarding retroactive 
child support in excess of the stated terms of the separation agreement. 
Id. at 108, 680 S.E.2d at 890 (holding “where there is a valid, unincorpo-
rated separation agreement, which dictates the obligations of the parent 
providing support, and the parent complies fully with this obligation, the 
trial court is not permitted to award retroactive child support absent an 
emergency situation”).

In the instant case, plaintiff’s argument that the child support provi-
sion “expired” is without merit. Here, the parties were operating under 
a valid, unincorporated separation agreement which clearly intended 
for defendant to continue making child support payments after the 
expiration of the alimony term. It is undisputed that defendant made 
monthly payments pursuant to the terms of the Agreement from the time 
it became effective until the time plaintiff filed a complaint in district 
court. Defendant even voluntarily increased his support payment from 
the mandated $1,750.00 per month to $2,750.00 per month. Should plain-
tiff have found $2,750.00 to be an acceptable support payment, the par-
ties could have operated under the terms of the Agreement indefinitely. 
On these facts, the trial court lacked authority to award retroactive child 
support because defendant, at all requisite times, abided by the terms of 
the valid, unincorporated separation agreement. Accordingly, the trial 
court did not err in denying plaintiff’s claim for retroactive child support.
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Assuming arguendo that the trial court had authority to award retro-
active child support, plaintiff’s argument remains unconvincing. Again, 
retroactive child support is based on the non-custodial parent’s share 
of the reasonable actual expenditures made by the custodial parent on 
behalf of the child. Robinson, supra. The record discloses that plain-
tiff failed to present evidence to the trial court regarding the specific 
amounts she actually expended to support the minor children during the 
requisite period for which she sought retroactive child support. As such, 
plaintiff failed to meet her burden of proof. The trial court did not err 
in declining to award plaintiff retroactive child support on these facts. 
Having found that the original terms of the Agreement were not reason-
able to meet the children’s needs, the trial court was justified in award-
ing prospective child support in the amount of $8,425.82. 

C. Attorney’s Fees

[3] Lastly, plaintiff argues that the trial court erred in denying her 
motion for an award of attorney’s fees. We disagree.

In a child support action, the trial court has discretion to award 
attorney’s fees to “an interested party acting in good faith who has insuf-
ficient means to defray the expense of the suit.” N.C. Gen. Stat. § 50-13.6 
(2013). Whether a party has satisfied these requirements is a question 
of law fully reviewable on appeal. Barrett v. Barrett, 140 N.C. App. 
369, 374, 536 S.E.2d 642, 646 (2000) (citation omitted). Generally, the 
dependent spouse has insufficient means to defray the costs of litiga-
tion if he or she is unable “as litigant to meet the supporting spouse as 
litigant on substantially even terms.” Theokas v. Theokas, 97 N.C. App. 
626, 630-31, 389 S.E.2d 278, 281 (1990) (citation omitted). In addition, 
“[b]efore ordering payment of a fee in a support action, the court must 
find as a fact that the party ordered to furnish support has refused to  
provide support which is adequate under the circumstances existing 
at the time of the institution of the action or proceeding[.]” N.C. Gen. 
Stat. § 50-13.6 (emphasis added).

In the instant action, both parties requested an award of attorney’s 
fees. Specifically, plaintiff sought to recover “at least” $25,265.50 in 
attorney’s fees from defendant. In its order, the trial court found that 
neither party was entitled to recover attorney’s fees because each had 
sufficient means to defray the cost of litigation. On appeal, our focus 
hinges on whether plaintiff had sufficient funds to defray the costs of 
litigation.  “With regard to this determination, a court should generally 
focus on the disposable income and estate of just that spouse, although a 
comparison of the two spouses’ estates may sometimes be appropriate.” 
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Barrett at 374, 536 S.E.2d at 646 (citation omitted). Having reviewed 
the trial court’s findings, we find them to be sufficient to form a basis 
to deny plaintiff attorney’s fees. Excluding bonus income, plaintiff’s 
monthly gross income is $10,242.00, and her reasonable needs total 
$3,183.87. After paying $2,652.35 per month towards the minor children’s 
reasonable needs, plaintiff is left with a surplus of $4,405.78 per month. 
This alone supports the trial court’s determination that plaintiff had 
sufficient means to defray the cost of litigation.

Further, the trial court did not find as fact that defendant refused to 
provide support which was adequate under the circumstances. See N.C. 
Gen. Stat. § 50-13.6. The record indicates that defendant complied with 
the terms of the Agreement directing him to make child support pay-
ments; in fact, he voluntarily made support payments in excess of what 
he was required to pay. This evidence further supports the trial court’s 
decision to deny plaintiff’s motion for attorney’s fees. See Prescott  
v. Prescott, 83 N.C. App. 254, 262, 350 S.E.2d 116, 121 (1986) (holding 
that the trial court did not abuse its discretion in denying wife’s motion 
for reasonable attorney’s fees in connection with her child support 
action when the husband paid adequate child support and voluntarily 
made additional support payment which he was not obligated to make 
under the parties’ consent order). We hold that the trial court’s findings 
of fact are supported by competent evidence and conclude that it was 
not an abuse of discretion for the trial court to deny plaintiff’s motion for  
an award of attorney’s fees. 

III.  Conclusion

The trial court did not err in denying plaintiff’s motions for 
retroactive child support and for attorney’s fees. However, by excluding 
the parties’ bonus income in its calculation of the parties’ gross base 
income, the trial court did err in calculating its child support award. 
We reverse the requisite portions of the trial court’s order and remand 
so that the trial court can include the bonus income in its calculations. 
We further instruct the trial court to recalculate the supporting parent’s 
child support obligation accordingly.

Affirmed, in part; reversed and remanded, in part.

Judges McCULLOUGH and DAVIS concur.
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VICTOR E. MAGAZIAN, Plaintiff

v.
JAMES J. CREAGH, DefenDant

No. COA14-230

Filed 1 July 2014

Appeal and Error—notice of appeal—not timely
An appeal was dismissed as untimely where the order from 

which plaintiff attempted to appeal was entered on 20 September 
2013, a Friday, and plaintiff acknowledged in his notice of appeal 
that he received actual notice of the order by email on 25 September 
2013, the following Wednesday. Plaintiff received actual notice 
within three days of entry of the order, excluding the intervening 
Saturday and Sunday, and had to file his notice of appeal within 30 
days of entry of the order, or by 21 October. However, he did not file 
his notice of appeal until 25 October 2013.

Appeal by Plaintiff from Order entered 20 September 2013 by Judge 
Paul Gessner in Wake County Superior Court. Heard in the Court of 
Appeals 4 June 2014.

Kerner Law Firm, PLLC, by Thomas W. Kerner, for Plaintiff.

Smith, Debnam, Narron, Drake, Saintsing & Myers, L.L.P., by 
Bettie Kelley Sousa, for Defendant.

STEPHENS, Judge.

Factual Background and Procedural History

This appeal arises from an action to “renew” a judgment. A 
Connecticut State court purportedly entered a judgment against 
Defendant James J. Creagh for a deficiency balance in favor of New 
Milford Savings Bank in the State of Connecticut on 11 March 20011. 

1. We note that, although both parties refer to the previous judgment in their briefs, 
no copy of the foreign judgment was included in the record on appeal. Thus, we are unable 
to confirm any details of the judgment. Counsel are reminded that N.C. R. App. P. 9(a)(1)
(j) requires the inclusion “of all other papers filed and statements of all other proceedings 
had in the trial court which are necessary to an understanding of all issues presented on 
appeal. . . .” N.C.R. App. P. 9(a)(1)(j) (2013). Thus, even had this appeal been timely, failure 
to include the foreign judgment would have prevented resolution of the issue of timeliness 
of the action to renew the judgment.
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Plaintiff Victor E. Magazian claims to be a successor in interest to New 
Milford Savings Bank. Plaintiff previously filed a Notice of Filing of 
Foreign Judgment against Defendant in Wake County Superior Court on 
6 December 2002. 

On 3 December 2012, Plaintiff filed a “Complaint to Renew Judgment” 
in Wake County Superior Court.2 Defendant answered on 6 February  
2013 and filed a motion for summary judgment on 30 August 2013. Plaintiff 
also filed a motion for summary judgment on 6 September 2013. Both 
summary judgment motions came on for hearing on 16 September 2013. 
The court granted Defendant’s motion, denied Plaintiff’s motion, and 
dismissed the action with prejudice by order entered on 20 September 
2013. Plaintiff received actual notice of the dismissal order by email on 
25 September 20133 and filed a notice of appeal on 25 October 2013.

Discussion

On appeal, Plaintiff argues that the trial court erred by (1) granting 
Defendant’s motion for summary judgment and (2) denying Plaintiff’s 
motion for summary judgment. Plaintiff contends that the Notice of 
Filing of Foreign Judgment filed on 6 December 2002 acted as a new 
North Carolina judgment, and therefore Plaintiff was within the ten-year 
statute of limitations when he instituted the new action in December 
2012. Thus, Plaintiff argues that he was entitled to judgment as a matter 
of law. Similarly, Plaintiff argues that Defendant’s motion for summary 
judgment failed to show that there was no genuine issue of material fact 
as to whether Plaintiff was entitled to maintain his 2012 action. Because 
Plaintiff’s appeal is untimely, we dismiss.

In civil actions, the notice of appeal must be filed “within thirty days 
after entry of the judgment if the party has been served with a copy of 
the judgment within the three day period” following entry of the judg-
ment. N.C.R. App. P. 3(c)(1) (2013); N.C. Gen. Stat. § 1A-1, Rule 58 (2013). 

2. There is a ten-year statute of limitations on an action upon a judgment. N.C. Gen. 
Stat. § 1-47(1) (2013). Despite the language used in the caption of Plaintiff’s complaint, 
the original judgment may not be “renewed” for an additional ten-year period. However, a 
creditor may obtain a new judgment by instituting a separate action based on the original 
judgment within the ten-year statute of limitations period. See, e.g., Duplin County DSS  
v. Frazier, __ N.C. App. __ , __ , 751 S.E.2d 621, 625 (2013). The creditor will then have 
the applicable ten-year statute of limitations to enforce the new judgment. N.C. Gen. Stat. 
§ 1-47(1).

3. The record does not contain a copy of the email and does not reflect who sent 
the email to Plaintiff. Plaintiff states in his notice of appeal that the order was “served on 
counsel for the Plaintiff via email” on 25 September 2013.
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The three day period excludes weekends and court holidays. N.C. Gen. 
Stat. § 1A-1, Rule 6(a) (2013). Email is not a valid method of service 
under the North Carolina Rules of Civil Procedure. N.C. Gen Stat. § 1A-1, 
Rule 4 (2013). However, when a party receives actual notice that a judg-
ment has been entered, the service requirements of Rule 3(c) are not 
applicable, and actual notice substitutes for proper service. Manone  
v. Coffee,  N.C. App. ___, ___, 720 S.E.2d 781, 784 (2011). Failure to file a 
timely notice of appeal is a jurisdictional flaw which requires dismissal. 
Id. at  ___, 720 S.E.2d at 782.

The order from which Plaintiff attempts to appeal was entered on  
20 September 2013, a Friday. Plaintiff acknowledges in his notice 
of appeal that he received actual notice of the order by email on  
25 September 2013, the following Wednesday. Plaintiff received actual 
notice within three days of entry of the order, excluding the inter-
vening Saturday and Sunday. Therefore, to be timely, the Rules of 
Appellate Procedure required Plaintiff to file his notice of appeal within  
30 days of entry of the order. In other words, Plaintiff needed to file  
his notice of appeal on or before 21 October 2013. Because Plaintiff 
did not file his notice of appeal until 25 October 2013, the appeal is not 
timely and this court lacks jurisdiction. Accordingly, we dismiss.

DISMISSED.

Judges STROUD and McCULLOUGH concur.
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DEBORAH MILLER, emPloyee, Plaintiff

v.
MISSION HOSPITAL, INC., emPloyer, SELF-INSURED, DefenDant

No. COA13-1310

Filed 1 July 2014

1. Workers’ Compensation—compensable injury—aggravation 
of pre-existing injury—separate injury

The Industrial Commission did not err in a workers’ compensa-
tion case by concluding that plaintiff had sustained an aggravation 
of a pre-existing condition without also concluding that she had 
suffered a disc herniation. There was no evidence that defendant 
attempted to “void” the Form 60 and plaintiff was not prejudiced by 
the Commission’s characterization of her admittedly compensable 
injury as an aggravation of her pre-existing condition rather than 
an aggravation of her condition and also a separate disc herniation.

2. Workers’ Compensation—further medical compensation—
Parsons presumption—burden shifted back to plaintiff

The Industrial Commission did not err in a workers’ compensa-
tion case by concluding that plaintiff did not need further medical 
compensation. Defendant had rebutted the presumption that arose 
by virtue of the filing of a Form 60 and pursuant to Parsons v. Pantry, 
Inc., 126 N.C. App. 540, the burden shifted back to plaintiff to estab-
lish her continuing need for medical treatment. Plaintiff failed to 
meet this burden and failed to present evidence of disability.

3. Workers’ Compensation—plaintiff no longer disabled—sup-
ported by findings

The Industrial Commission did not err in a workers’ compensa-
tion case by allowing defendant to stop paying indemnity compen-
sation to plaintiff. The Commission’s conclusion that plaintiff was 
no longer disabled and was able to return to work was supported 
by the findings.

Appeal by Plaintiff from Opinion and Award entered 6 August 2013 
by the North Carolina Industrial Commission. Heard in the Court of 
Appeals 8 April 2014.

Root & Root, PLLC, by Louise Critz Root, for plaintiff-appellant.

Brewer Defense Group, by Joy H. Brewer and Ginny P. Lanier, for 
defendant-appellee.
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STEELMAN, Judge.

Where the Industrial Commission held that defendant had rebut-
ted the presumption that arose by virtue of the filing of a Form 60 and 
pursuant to Parsons v. Pantry, Inc., 126 N.C. App. 540, 485 S.E.2d 867 
(1997), the burden shifted back to plaintiff to establish her continuing 
need for medical treatment. Where plaintiff failed to meet this burden 
and failed to present evidence of disability, the Commission properly 
ordered indemnity and medical compensation to plaintiff terminated. 

I.  Factual and Procedural Background

Deborah Miller (plaintiff) was born in 1952 and began working for 
Mission Hospital (defendant) around 1988. In 2003 plaintiff was diag-
nosed with non-work related cervical spondylosis, a degenerative spinal 
condition. She underwent cervical fusion surgery at C3-C4 and returned 
to work in early 2004. On 10 June 2009 plaintiff suffered a compensable 
injury by accident that aggravated her pre-existing back condition. She 
was referred to Dr. Stephen David, who treated her from 12 June 2009 
until early 2012. Plaintiff had an MRI scan on 14 June 2009. Dr. David 
reviewed the results and observed a “disc protrusion at C2-C3” that had 
not been present in an MRI performed in January 2003. Dr. David believed 
that the C2-3 disc herniation was a contributing cause of her symptoms, 
in addition to the exacerbation of her chronic spinal condition. 

On 2 July 2009 defendant filed an Industrial Commission Form 60 
admitting the compensability of plaintiff’s claim for workers’ compensa-
tion benefits and describing her injury as a C2-3 disc herniation. Tests 
performed at the direction of Dr. David revealed that the C2-3 disc her-
niation was not impinging upon plaintiff’s spinal nerves. However, plain-
tiff reported significant pain and difficulty in performing daily activities 
to Dr. David, who treated her with cervical epidural injections, physical 
therapy, heat and ice on the affected areas, and various medications. 

On 2 February 2010 plaintiff had a functional capacity evaluation, 
and on 12 February 2010 Dr. David examined plaintiff and reviewed the 
results of the evaluation. He concluded that plaintiff had reached max-
imum medical improvement and could return to work full time, with 
restrictions. However, a few weeks later, plaintiff reported to Dr. David 
that her symptoms had gotten worse. Dr. David found plaintiff “difficult 
to treat” because, despite the variety of treatments she did not have “any 
significant break-throughs,” and his notes from 16 June 2010 state that 
he found it necessary to “write her out of work permanently.” 
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Defendant hired a private investigator, who made videos in March 
2010 depicting plaintiff engaging in daily activities over a number of days. 
On 19 April 2011 plaintiff was examined by Dr. Dennis White, a special-
ist in pain medicine. He initially diagnosed plaintiff with ‘peripheralized’ 
pain in “a global, nonspecific pain pattern.” However, when Dr. White 
viewed the video surveillance of plaintiff, he found her movements as 
shown on the surveillance video to be inconsistent with her behavior 
and with the symptoms she reported during his examination. 

Dr. Craig Brigham, an orthopedic surgeon who specializes in spine 
surgery, examined plaintiff on 27 January 2011 and found her to have 
a “near full range of motion of her cervical spine” as well as a “normal 
range of motion of the shoulders.” Dr. Brigham saw no objective rea-
son that plaintiff could not return to full duty work without restriction, 
and opined that the consequences of her work injury had resolved and 
that no further treatment was needed. Dr. Dahari Brooks, an orthope-
dic specialist, reviewed plaintiff’s medical records, Dr. Brigham’s notes 
and the surveillance videos. Based upon his review of these records, Dr. 
Brooks agreed with Dr. Brigham’s assessment. He observed that the vid-
eos showed plaintiff engaging in activities that were inconsistent with 
the subjective complaints noted in her medical records, and that her 
physical motions in the surveillance vidoes did not correlate with the 
restricted motion she described during her office visits. He testified that 
Plaintiff was capable of returning to full duty work without restriction 
and did not need further medical treatment. 

On 23 August 2011 plaintiff filed an Industrial Commission Form 33 
requesting that her claim be assigned for hearing. The Full Commission 
issued its Opinion and Award on 6 August 2013. The Commission con-
cluded that plaintiff had “regained the capacity to earn the same wages 
she was earning at the time of the injury in the same employment, and 
therefore, she is not disabled” and that “there is no need for ongoing 
medical treatment in this case related to Plaintiff’s injury by accident on 
June 10, 2009.” The Commission ordered defendant to “stop payment of 
indemnity and medical compensation to Plaintiff.” 

Plaintiff appeals. 

II.  Standard of Review

The standard of review in workers’ compensation cases 
has been firmly established by the General Assembly 
and by numerous decisions of this Court. . . . Under the 
Workers’ Compensation Act, ‘[t]he Commission is the sole 
judge of the credibility of the witnesses and the weight 
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to be given their testimony.’ Therefore, on appeal from an 
award of the Industrial Commission, review is limited to 
consideration of whether competent evidence supports 
the Commission’s findings of fact and whether the find-
ings support the Commission’s conclusions of law. This 
‘court’s duty goes no further than to determine whether 
the record contains any evidence tending to support the 
finding.’ “[F]indings of fact which are left unchallenged 
by the parties on appeal are ‘presumed to be supported 
by competent evidence’ and are, thus ‘conclusively estab-
lished on appeal.’ ” The “Commission’s conclusions of law 
are reviewed de novo.” 

Spivey v. Wright’s Roofing, __ N.C. App. __, __, 737 S.E.2d 745, 748-49 
(2013) (quotations and citations omitted). 

III.  Commission’s Description of Plaintiff’s Injury

[1] In her first argument, plaintiff contends that the Commission erred 
in Conclusion of Law No. 1 by holding “that plaintiff had sustained an 
aggravation of a pre-existing condition” without holding that she had  
also suffered a disc herniation. Plaintiff does not dispute that she  
had a pre-existing spinal condition or challenge the evidentiary support 
for the Commission’s finding that her compensable injury included an 
exacerbation of this pre-existing condition. Instead, she contends that 
it was error for the Commission not to specify that she also suffered a 
disc herniation. Plaintiff appears to argue that (1) defendant attempted 
“to void the agreement” represented by the execution of an Industrial 
Commission Form 60 by denying that she had a disc herniation as stated 
on the Form 60, and that (2) whether or not she suffered a disc hernia-
tion was a disputed issue of legal significance which the Commission 
was required to resolve. We disagree with both assertions. 

Plaintiff does not identify any evidentiary basis for her assertion 
that defendant attempted to have the Form 60 set aside. For example, 
she does not contend that defendant filed a motion to have the Form 60 
set aside, or that defendant ever denied that plaintiff suffered a compen-
sable injury as admitted by the Form 60. The forms filed by the parties 
make it clear that they agreed that plaintiff had suffered a compensable 
injury in 2009, but disagreed about whether or not she remained dis-
abled or needed further medical treatment several years later. In the 
Industrial Commission Form 33 that plaintiff filed to request a hearing, 
she asserted that “Plaintiff maintains and defendants deny that plaintiff 
is permanently and totally disabled.” In the Form 33R that defendant 
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filed in response, defendant asserted that “Plaintiff has failed to present 
sufficient evidence to establish that she remains disabled as a result of 
her compensable injury or that she is permanently and totally disabled.” 
Thus, both parties characterized their dispute as a disagreement about 
the duration of plaintiff’s disability, and not as a conflict about the nature 
of her original injury or the validity of the Form 60. 

Plaintiff also fails to articulate why the Commission was required 
to make more detailed findings about her original injury in its determi-
nation of whether she was entitled to continued disability or medical 
compensation at the time of the hearing. Moreover, in its Conclusion 
of Law No. 3 the Commission specifically addressed the legal implica-
tions of the fact that the Form 60 characterizes plaintiff’s injury as a 
disc herniation. Plaintiff fails to explain how she was prejudiced by the 
Commission’s failure to specify that she had a C2-3 disc herniation in its 
Conclusion No. 1, given that this issue is expressly addressed in another 
conclusion of law. 

We hold that there is no evidence that defendant attempted to “void” 
the Form 60, and that plaintiff was not prejudiced by the Commission’s 
characterization of her admittedly compensable injury as an aggravation 
of her pre-existing condition rather than an aggravation of her condition 
and also a separate disc herniation. 

This argument is without merit.

IV.  Cessation of Medical Compensation

[2] In her next argument, plaintiff asserts that the Commission’s conclu-
sion that she did not need further medical compensation was “not sup-
ported by the evidence of record or applicable law.” We disagree. 

Medical compensation is defined as “medical, surgical, hospital, 
nursing, and rehabilitative services” that “may reasonably be required 
to effect a cure or give relief” or “tend to lessen the period of disabil-
ity[.]” N.C. Gen. Stat. § 97-2(19). “In a workers’ compensation claim, 
the employee ‘has the [initial] burden of proving that his claim is com-
pensable.’ ” Holley v. Acts, Inc., 357 N.C. 228, 231, 581 S.E.2d 750, 752 
(2003) (quoting Henry v. Leather Co., 231 N.C. 477, 479, 57 S.E.2d 760, 
761 (1950)). “The degree of proof required of a party plaintiff under the 
Act is the ‘greater weight’ of the evidence or ‘preponderance’ of the evi-
dence.” Phillips v. U.S. Air, Inc., 120 N.C. App. 538, 541-42, 463 S.E.2d 259, 
261 (1995). “The employer’s filing of a Form 60 is an admission of com-
pensability.” Perez v. Am. Airlines/AMR Corp., 174 N.C. App. 128, 135,  
620 S.E.2d 288, 293 (2005) (citing Sims v. Charmes/Arby’s Roast Beef, 
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142 N.C. App. 154, 159, 542 S.E.2d 277, 281 (2001)). “Where a plaintiff’s 
injury has been proven to be compensable, there is a presumption that 
the additional medical treatment is directly related to the compen-
sable injury. The employer may rebut the presumption with evidence 
that the medical treatment is not directly related to the compensable 
injury.” Perez, 174 N.C. App. at 135, 620 S.E.2d at 292 (citing Reinninger 
v. Prestige Fabricators, Inc., 136 N.C. App. 255, 259, 523 S.E.2d 720, 
723 (1999), and Parsons v. Pantry, Inc., 126 N.C. App. 540, 542, 485 
S.E.2d 867, 869 (1997). If the defendant rebuts the Parsons presumption, 
the burden of proof shifts back to the plaintiff. See McCoy v. Oxford 
Janitorial Service Co., 122 N.C. App. 730, 733, 471 S.E.2d 662, 664 (1996) 
(“[T]he signing of the Form 21 agreement established a presumption of 
the plaintiff’s disability. The defendant then presented evidence . . . suc-
cessfully rebutting plaintiff’s presumption of disability, and the burden 
shifted back to the plaintiff.”).

As discussed above, defendant admitted the compensability of 
plaintiff’s injury by filing a Form 60 on 22 June 2009. Therefore, the issue 
before the Commission was not whether plaintiff had suffered a com-
pensable workplace accident in 2009, or whether she experienced a C2-3 
disc herniation, but whether at the time of the hearing she required any 
further medical treatment for her injury. In this regard, the Commission 
found in relevant part that: 

. . . 

3. On June 10, 2009, Plaintiff sustained an injury by acci-
dent arising out of and in the course of her employment 
with Defendant[.]

. . . 

6. Plaintiff was referred to Dr. Stephen Michael David 
. . . and began treating with him on June 12, 2009. Plaintiff 
received conservative treatment from Dr. David from mid-
2009 through early 2012[.] . . . 

7. Dr. David recommended a cervical MRI, which was 
done on June 14, 2009. . . . In the opinion of Dr. David, the 
June 2009 cervical MRI revealed the prior surgical fusion 
at C3-C4, cervical spondylosis with broad-based disc 
osteophyte formation at C5-C6, as well as a new central 
disk protrusion at C2-3. . . . 

. . . 
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9. Nerve conduction studies were done on January 12, 
2010, . . . [which showed] no evidence of cervical  
entrapment. . . . 

. . . 

11. . . . [O]n February 12, 2010 . . . Dr. David assessed 
Plaintiff at maximum medical improvement . . . [and] 
released her to return to work with restrictions[.] . . . 

12. Shortly after being released to return to work with 
restrictions, Plaintiff returned to Dr. David on March 2, 
2010, reporting an aggravation of her neck pain. . . . 

. . . 

14. Defendant engaged a private investigator to conduct 
surveillance on Plaintiff. . . . 

15. . . . [The video surveillance] shows Plaintiff engaging in 
many of the activities of daily living. Her movements have 
been noted to be inconsistent with what was expected 
by the physicians, based upon her presentations in their 
offices. The video shows more fluid and natural movement 
than Plaintiff demonstrated in the offices of the physicians 
or at the hearing before Deputy Commissioner Ledford.

. . . 

21. . . . Plaintiff was examined on April 19, 2011 by Dr. 
Dennis White, a specialist in pain medicine. Upon exam-
ination, Dr. White noted that Plaintiff appeared to be in 
distress, guarding her neck movements and avoiding any 
flexion of the neck or gestural range of motion while com-
municating. According to Dr. White, Plaintiff was deliber-
ately avoiding any movement because of pain. . . . 

. . . 

23. . . . Dr. White viewed the video of the surveillance of 
Plaintiff. He found her movements on the surveillance 
[video] to be inconsistent with what she demonstrated 
at the time of the examination[, and testified that] . . . . 
Plaintiff’s movement on the surveillance video was natu-
ral, spontaneous, gestural, and rhythmic, and that he 
“didn’t see any sign of distress whatsoever.” . . . 
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24. Dr. Craig Brigham, an orthopedic surgeon who spe-
cializes in spine surgery, examined Plaintiff on January 27, 
2011[.] . . . Dr. Brigham found no neurological abnormali-
ties and no motor deficits. Dr. Brigham found “near full 
range of motion of her cervical spine considering she has 
had a 1-level fusion as well as normal range of motion of 
the shoulders.” . . . 

25. Dr. Brigham testified that he saw no acute distress 
when he examined Plaintiff and . . . no objective basis as 
to why Plaintiff could not return to full duty work with-
out restriction[,] . . . based upon his review of the medical 
records and what he found to be a lack of objective evi-
dence of ongoing problems, as well as the inconsistencies 
noted in his physical examination of Plaintiff. He opined 
that any consequences of the work injury had resolved 
and no further treatment was needed.

26. Dr. Dahari Brooks, an orthopaedic specialist, con-
ducted a medical records review . . . [and] agreed with the 
assessment of Dr. Brigham. In his opinion, the surveillance 
footage he reviewed showed Plaintiff engaging in activi-
ties which were inconsistent with her subjective pain 
complaints[.] . . . Plaintiff’s physical motions as seen in the 
surveillance footage failed to correlate with the restricted 
motion she described during the course of her office vis-
its. . . . Dr. Brooks opined that Plaintiff was capable of 
returning to full duty work without restriction and that she 
would not need further medical treatment.

. . .

33. Based upon a preponderance of the evidence in view 
of the entire record, the Full Commission does not find 
Plaintiff’s testimony regarding the nature and severity of 
her complaints to be credible.

34. In assessing the expert medical testimony, the Full 
Commission places greater weight on the testimony of Dr. 
Brooks, Dr. White, and Dr. Brigham, as opposed to that of 
Dr. David[.] . . . There is no objective basis for Plaintiff’s 
complaints of ongoing, disabling . . . pain, and these com-
plaints are belied by the video surveillance evidence. . . . 
Dr. David’s opinions are based in large part on Plaintiff’s 
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subjective complaints, which the Full Commission does 
not find credible.

Plaintiff has not challenged the evidentiary support for these findings of 
fact, which are therefore binding on appeal. Johnson v. Herbie’s Place, 
157 N.C. App. 168, 180, 579 S.E.2d 110, 118 (2003). We hold that these 
findings support the Commission’s conclusion that “any consequences 
of Plaintiff’s work-related injury have resolved and that there is no need 
for ongoing medical treatment in this case related to Plaintiff’s injury by 
accident on June 10, 2009.” 

In arguing for a different result, plaintiff appears to argue that the 
Form 60 automatically entitles her to additional medical compensation. 
However, in Conclusion No. 3 the Commission addressed the implica-
tions of defendant’s execution of the Form 60 and stated that:

3. Since Defendant filed a Form 60 admitting the com-
pensability of Plaintiff’s injury to her spine, specifically 
her “C2-3 Disk Herniation,” there is a rebuttable presump-
tion that the additional medical treatment for her spine 
is directly related to the compensable injury. . . . Parsons  
v. Pantry, Inc., 126 N.C. App. 540, 485 S.E.2d 867 (1997). 
. . . Defendant has successfully rebutted the Parsons pre-
sumption with competent, credible medical evidence 
that any consequences of Plaintiff’s work-related injury 
have resolved and that there is no need for ongoing medi-
cal treatment in this case related to Plaintiff’s injury by 
accident on June 10, 2009. Therefore, the burden shifted 
back to Plaintiff to prove that her medical conditions are 
related to her accident at work on June 10, 2009. The Full 
Commission concludes that Plaintiff has failed to meet 
this burden, and therefore, Defendant is not responsible 
for ongoing medical compensation.

This conclusion acknowledges the presumption arising under 
Parsons from the Form 60, but concludes that defendant successfully 
rebutted the presumption and that plaintiff failed to meet her burden to 
produce competent medical evidence that her claim for ongoing medical 
benefits was “related to her accident at work on June 10, 2009.” Plaintiff 
has not challenged the factual or evidentiary support for this conclusion 
of law, or disputed its legal validity. We hold that the Commission did 
not err by concluding that plaintiff was not entitled to further medical 
benefits arising from this claim. 
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V.  Cessation of Indemnity Compensation

[3] Finally, plaintiff asserts that the Commission “erred by allow-
ing [defendant] to stop paying indemnity compensation to plaintiff.”  
We disagree. 

N.C. Gen. Stat. § 97-2(9) defines “disability” as an “incapacity 
because of injury to earn the wages which the employee was receiving 
at the time of injury in the same or any other employment.” In is well-
established that:

The burden is on the employee to show that he is unable 
to earn the same wages he had earned before the injury, 
either in the same employment or in other employment. 
The employee may meet this burden in one of four ways: 
(1) the production of medical evidence that he is physi-
cally or mentally, as a consequence of the work related 
injury, incapable of work in any employment, (2) the pro-
duction of evidence that he is capable of some work, but 
that he has, after a reasonable effort on his part, been 
unsuccessful in his effort to obtain employment, (3) the 
production of evidence that he is capable of some work 
but that it would be futile because of preexisting condi-
tions, i.e., age, inexperience, lack of education, to seek 
other employment, or (4) the production of evidence that 
he has obtained other employment at a wage less than  
that earned prior to the injury. 

Russell v. Lowe’s Product Distribution, 108 N.C. App. 762, 765-66, 425 
S.E.2d 454, 457 (1993) (citing Hilliard v. Apex Cabinet Co., 305 N.C. 
593, 595, 290 S.E.2d 682, 684 (1982), Peoples v. Cone Mills Corp., 316 
N.C. 426, 443-44, 342 S.E.2d 798, 809 (1986), and Tyndall v. Walter Kidde 
Co., 102 N.C. App. 726, 730, 403 S.E.2d 548, 550 (1991)). In this case, the 
Commission concluded in relevant part that: 

2. Plaintiff bears the burden of proving disability. . . . In 
the case at bar, Plaintiff has failed to prove disability under 
any prong of Russell. Moreover, the competent, credible 
evidence of record establishes that as of January 27, 2011, 
Plaintiff had regained the capacity to earn the same wages 
she was earning at the time of the injury in the same 
employment, and therefore, she is not disabled within the 
meaning of N.C. Gen. Stat. § 97-2(9). . . . 
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This conclusion is supported by the findings quoted above in rela-
tion to the issue of plaintiff’s entitlement to further medical benefits, 
by the Commission’s findings detailing plaintiff’s physical abilities as 
depicted on the surveillance videos, and by its findings that: 

. . . 

25. Dr. Brigham testified that he saw no acute distress 
when he examined Plaintiff and that he saw no objec-
tive basis as to why Plaintiff could not return to full duty  
work without restriction. . . . 

26. . . . Based upon his review of the medical records, 
as well as the surveillance, Dr. Brooks opined that 
Plaintiff was capable of returning to full duty work 
without restriction and that she would not need further  
medical treatment.

Plaintiff acknowledges that these findings support the Commission’s 
conclusion that she was no longer disabled. However, she appears to 
argue that, because the Form 60 specified that she had suffered a C2-3 
disc herniation, the Commission could not properly rely upon an expert’s 
opinion regarding disability unless the expert “formed this diagnosis [of 
a disc herniation] as a basis of their opinion.” However, the Form 60, 
although establishing the compensability of her 9 June 2009 injury, did 
not give rise to any legal presumption regarding whether she remained 
disabled in 2012. The “use of the Form 60 did not entitle plaintiff to a 
presumption of continuing temporary disability[.]” Sims, 142 N.C. App. 
at 160, 542 S.E.2d at 282. The Commission’s ruling on plaintiff’s claim for 
disability required it to determine whether or not plaintiff was capable 
of returning to work. Plaintiff cites no authority in support of her con-
tention that an expert’s opinion on her ability to return to work in 2012 
requires the expert to agree that in 2009 plaintiff suffered the specific 
injury set out in the Form 60. In other words, plaintiff fails to articulate 
how the fact that the Form 60 described her injury as a C2-3 disc hernia-
tion is relevant to the question of whether or not the symptoms arising 
from plaintiff’s June 2009 compensable injury had resolved several years 
later. We hold that the expert opinions of Dr. Brooks and Dr. Brigham 
that plaintiff was capable of returning to work were not invalidated by 
the fact that their assessment of plaintiff’s condition was not based on 
their agreement that plaintiff suffered a disc herniation as a result of her 
compensable injury, and that the Commission did not err by ruling that 
plaintiff was no longer disabled. 
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For the reasons discussed above, we hold that the Commission did 
not err and that its Opinion and Award should be

AFFIRMED.

Judges HUNTER, Robert C., and BRYANT concur.

TERRI LYNN ROBERTSON anD MARY DIANNE DANIEL, Plaintiffs

v.
STERIS CORPORATION, a Delaware CorPoration, et al., DefenDants

No. COA13-1301

Filed 1 July 2014

1. Attorney Fees—claim for fees in quantum meruit—subject 
matter jurisdiction—personal jurisdiction—jurisdiction  
over settlement

The trial court did not err in an attorney fees and costs dispute 
by conducting a hearing on the attorney’s claims. The trial court had 
subject matter jurisdiction, personal jurisdiction over plaintiffs, and 
jurisdiction over plaintiffs’ settlement funds. Moreover, the attorney 
was not required to bring his claims for fees and costs against plain-
tiffs in a separate action because an attorney may properly bring a 
claim for fees in quantum meruit against a former client by the filing 
of a motion in the underlying action to be resolved by the trial court 
via a bench trial.

2. Attorney Fees—motion to intervene—not required—motion 
in the cause sufficient

The trial court did not err in an attorney fees and costs dispute 
in its handling of the attorney’s motion to intervene in the underly-
ing case. A dismissed attorney seeking legal representation fees and 
costs can pursue his claims against his former clients by the filing of 
a motion in the cause. Accordingly, both the motion to intervene and 
the allowance of that motion in this case were wholly unnecessary 
to permit the judge to reach and resolve the merits of the attorney’s 
motion in the cause.

3. Attorney Fees—award—not against public policy
The trial court’s award of fees and costs to an attorney in an 

attorney fees and costs dispute did not violate the public policy 
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requiring that contingency fees be in writing as stated in Rule 
1.5(c) of the Revised Rules of Professional Conduct of the North 
Carolina State Bar. The Rules, precedent from our Supreme Court, 
and decisions by previous panels of the Court of Appeals all reject  
the argument.

4. Attorney—sanctions—discovery violation—no abuse of 
discretion

The trial court did not abuse its discretion in determining the 
sanction to impose upon the attorney involved in an attorney fees 
and costs dispute for his actions during discovery. Finding of fact 46 
contained an entirely sufficient explanation of the court’s decision 
to sanction the attorney.

Appeal by Plaintiffs from order entered 7 February 2013 by Judge 
D. Jack Hooks, Jr., in Brunswick County Superior Court. Heard in the 
Court of Appeals 9 April 2014.

The Lorant Law Firm, by D. Bree Lorant, and Womble, Carlyle, 
Sandridge & Rice, LLP, by Burley B. Mitchell, Jr., and Robert T. 
Numbers, II, for Plaintiffs.

No brief for Defendants.

Young Moore and Henderson P.A., by Walter E. Brock, Jr., and 
Andrew P. Flynt, for Intervenors G. Henry Temple, Jr., and Temple 
Law Firm, PLLC.

STEPHENS, Judge.

Procedural History and Factual Background

In 2004, Plaintiffs Terri Lynn Robertson and Mary Dianne Daniel 
were allegedly injured by the release of toxic liquids and gases from 
a sterilization machine while they were at work at Brunswick County 
Hospital. On 19 January 2007, G. Henry Temple, Jr., of the Temple Law 
Firm, PLLC, filed a complaint in Brunswick County Superior Court on 
behalf of Plaintiffs seeking damages for personal injuries against vari-
ous defendants (“the underlying lawsuit”). No written contract regard-
ing legal representation was executed between Temple and Plaintiffs. 
Plaintiffs asserted that Temple never discussed his contingency fee 
rate with them and Temple himself could not recall doing so, but Travis 
Harper, an attorney working for the Temple Law Firm, testified that 
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Temple did tell Plaintiffs that “their individual recoveries would be 
after costs and attorney fees[.]” Temple did explain that, if he lost the 
case, he would pay all costs of the litigation. The underlying lawsuit 
was designated as exceptional by the Chief Justice pursuant to Rule 2.1  
of the General Rules of Practice for the Superior and District Courts,  
and the Honorable D. Jack Hooks, Jr., was appointed as presiding judge. 

When Plaintiffs first approached Temple in November 2006, Temple 
had concerns about the viability of their claims. He was particularly con-
cerned that the statute of repose for product liability claims would oper-
ate to bar the lawsuit. Two other attorneys had already declined to take 
case, and Temple told Plaintiffs he would need to investigate before mak-
ing a decision. As the case proceeded, it proved even more complex and 
problematic than Temple had anticipated. Early on, Judge Hooks ruled 
that all product liability claims were barred by the applicable statute of 
repose, and Temple shifted his theory of the case to an attempt to prove 
inadequate maintenance of the sterilization machine. By the time of the 
first round of mediation in May 2010, the costs that Temple had incurred 
in pursuit of the lawsuit were approximately $150,000, but Plaintiffs were 
offered only $270,000 total to settle. Plaintiffs did receive workers’ com-
pensation benefits and settlements of several hundred thousand dollars 
each for their workers’ compensation claims. During pendency of the 
litigation, claims against all defendants except Steris Corporation and 
Seal Master Corporation1 were dismissed. Trial was set for 14 March 
2011, and a second round of mediation was ordered for 2 March 2011.

Temple’s research with two mock juries indicated that Plaintiffs 
would likely lose the case based on problems with Plaintiffs’ credibil-
ity and other issues. Consultants working with Temple urged him to  
settle, and Temple reached a confidential settlement with Seal Master 
before mediation. During mediation, Temple also reached a confidential 
settlement with Steris for an amount the consultants considered sur-
prisingly high. However, a dispute arose between Plaintiffs and Temple 
regarding Temple’s fees and costs. Temple sought 40% of Plaintiffs’ 
recovery after costs, and Plaintiffs felt that percentage was too high. 
Plaintiffs signed releases of their claims as to Steris and Seal Master, 

1. Seal Master produced the seals used by Steris in the manufacture of the steril-
ization machine which allegedly malfunctioned. The complaint in the underlying lawsuit 
refers to Seal Master as “Seal Master Corporation, aka Sealmaster, Inc.” Some docu-
ments in the record on appeal, including the order appealed from, refer to this defendant 
as “Sealmaster.” The company’s website indicates that its proper name is “Seal Master 
Corporation,” and we use that spelling here. See Seal Master Corporation, http://www.
sealmaster.com/ (last visited 18 June 2014).
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but due to the fee dispute, Plaintiffs refused to authorize Temple to 
deliver the signed releases or dismiss the underlying lawsuit. Plaintiffs 
terminated their relationship with Temple and retained attorney D. Bree 
Lorant in early September 2011. 

The fee dispute and termination of his services led Temple to file 
motions in the underlying lawsuit to intervene and to recover attorneys’ 
fees and costs on 5 October 2011. On 11 October 2011, Judge Hooks 
entered an “Order and Notice of Hearing” stating, inter alia, that claims 
by Plaintiffs against Steris and Seal Master had “been announced as 
settled, but ha[d] not been dismissed as a number of issues ha[d] arisen 
beyond the matters” in the underlying lawsuit.The order specifically 
referenced the dispute regarding Temple’s fees. On 26 October 2011, 
Plaintiffs agreed to dismiss the underlying lawsuit with prejudice. On 
1 November 2011, a consent order was entered to allow dismissal of 
all claims against the remaining defendants as “a full and final settle-
ment of the causes of action” had been reached in the underlying  
lawsuit.2  However, the order did not resolve the fee dispute between Temple  
and Plaintiffs, and Temple’s motions in the cause and to intervene 
remained pending. 

On 20 August 2012, Plaintiffs moved to dismiss the matter or, in the 
alternative, to stay Temple’s motions.3 On 9 and 10 October 2012, Judge 
Hooks, under a new commission, held a hearing on the pending motions. 
By order entered 7 February 2013, Judge Hooks granted Temple’s motion 
to intervene, denied Plaintiffs’ motion to dismiss or stay proceedings, 
and awarded Temple reimbursement of certain costs and an attorneys’ 
fee of one-third of Plaintiffs’ net recovery in the underlying lawsuit less 
the amount of workers’ compensation lien and common costs payments 
previously made by Temple. From that order, Plaintiffs appeal.

Discussion

On appeal, Plaintiffs make eleven arguments: that Judge Hooks 
erred in (1) hearing Temple’s claims without having subject matter 

2. The record on appeal includes notices of voluntary dismissal with prejudice as to 
claims against Steris signed by each plaintiff and dated 2 November 2011. Notices of vol-
untary dismissal with prejudice as to Seal Master signed by each plaintiff are also included 
in the record. However, although the notices as to Seal Master are signed by Temple, they 
do not bear a file stamp from the superior court.

3. On 17 August 2012, Plaintiffs filed a separate civil action in Orange County 
Superior Court against Temple, asserting claims for constructive fraud, breach of fiduciary 
duty, duress and undue influence, negligent infliction of emotional distress, and declara-
tory relief. That action was dismissed without prejudice on 4 November 2013. 
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jurisdiction, (2) asserting authority over Plaintiffs without having per-
sonal jurisdiction, (3) asserting authority over Plaintiffs’ settlement 
funds without having jurisdiction, (4) hearing and ruling on Temple’s 
claims which should have been asserted in a separate action,  
(5) conducting a bench trial that deprived Plaintiffs of their due process 
rights, right of immediate appellate review, and a fair hearing on the 
merits, (6) finding Temple to be a real party in interest in the underlying  
action, (7) granting Temple’s motion to intervene, (8) awarding Temple 
fees and costs in violation of public policy, (9) awarding Temple fees 
and costs in violation of the North Carolina Rules of Professional 
Conduct, (10) awarding Temple fees and costs without legal author-
ity, and (11) reaching conclusions of law that are not supported by the 
court’s findings of fact. We affirm.

I. Jurisdiction

[1] In Plaintiffs’ first four arguments, they contend that Judge Hooks 
erred in hearing Temple’s claims without having subject matter jurisdic-
tion, personal jurisdiction over Plaintiffs, or jurisdiction over Plaintiffs’ 
settlement funds, and assert that Temple was required to bring his 
claims for costs and fees against Plaintiffs in a separate action. Because 
these arguments are related, we consider them together and reject  
each contention.

Whether a trial court has subject[]matter jurisdiction is 
a question of law, reviewed de novo on appeal. Subject[]
matter jurisdiction involves the authority of a court to 
adjudicate the type of controversy presented by the action 
before it. Subject[]matter jurisdiction derives from the law 
that organizes a court and cannot be conferred on a court 
by action of the parties or assumed by a court except as 
provided by that law. When a court decides a matter with-
out the court’s having jurisdiction, then the whole pro-
ceeding is null and void, i.e., as if it had never happened. 
Thus the trial court’s subject[]matter jurisdiction may be 
challenged at any stage of the proceedings.

McKoy v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010) 
(citations and internal quotation marks omitted; italics added). 

Plaintiffs cite In re Transportation of Juveniles for the proposi-
tion that Judge Hooks had subject matter jurisdiction only over the 
issues raised in Plaintiffs’ complaint which they contend did not include 
Temple’s alleged entitlement to fees for his services. 102 N.C. App. 806, 
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808, 403 S.E.2d 557, 558 (1991) (“A court cannot undertake to adjudicate 
a controversy on its own motion; rather, it can adjudicate a controversy 
only when a party presents the controversy to it, and then, only if it is 
presented in the form of a proper pleading. Thus, before a court may act 
there must be some appropriate application invoking the judicial power 
of the court with respect to the matter in question.”) (citation omitted). 
We find that case easily distinguishable. 

There, a district court judge “entered an order [regarding who would 
transport juveniles in secure custody to and from court], ex mero motu 
and without an action or proceeding having been filed.” Id. at 807, 403 
S.E.2d at 558. We vacated the order because, “without an action pending 
before it, the district court was without jurisdiction to enter an order.” 
Id. at 808, 403 S.E.2d at 559. Here, in contrast, there was an action pend-
ing before Judge Hooks, to wit, the underlying lawsuit. As Judge Hooks 
noted in his order filed 7 February 2013, due to the dispute between 
Plaintiffs and Temple over Temple’s costs and fees, the trial court was 
“unable to have final dismissals entered” after Plaintiffs and the remain-
ing defendants reached a settlement. The November 2011 consent order 
providing for final dismissal of all pending claims between Plaintiffs 
and the remaining defendants pursuant to the mediated settlement 
placed the resulting settlement funds with the Clerk of Superior Court 
in Brunswick County pending resolution of the dispute over Temple’s 
costs and fees. 

For the same reason, we also reject Plaintiffs’ assertions that, 
once they agreed to dismiss with prejudice their remaining claims in 
the underlying lawsuit, (1) Judge Hooks’s “authority over this matter 
came to an end and he had no ability to keep the action alive beyond 
its natural life[,]” (2) Judge Hooks lacked jurisdiction over Plaintiffs or 
the settlement funds, and (3) Temple was required to bring any claims 
to recover his costs and fees in a separate action. As stated above, the 
consent order explicitly noted that the matter of Temple’s costs and fees 
had been raised in the underlying lawsuit and remained pending after 
release of the settlement funds to the Clerk. 

Further, the trial court here followed the procedures this Court 
approved in a remarkably similar case, Guess v. Parrott, 160 N.C. App. 
325, 585 S.E.2d 464 (2003). That appeal arose

out of a dispute between attorneys for the firms of appel-
lant Lloyd T. Kelso & Associates and appellee Melrose, 
Seago & Lay, P.A., as to entitlement to attorneys’ fees 
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stemming from the underlying case. The underlying case 
involved an automobile accident . . . in which [the] plain-
tiff Johnny Robert Guess, Jr., was injured when his vehicle 
collided with a tractor-trailer driven by [the] defendant 
Terry Anthony Parrott.

Shortly after the accident, [the] plaintiff’s father and brother 
. . . contacted the appellee law firm of Melrose, Seago & 
Lay, P.A., and made arrangements with Randal Seago  
to represent [the] plaintiff. [The] plaintiff and Randal 
Seago entered into a contingency fee agreement in which 
[the] plaintiff promised to pay appellee one-third of any 
recovery. Further, [the] plaintiff would reimburse appellee 
for expenses and costs advanced by it.

Mr. Seago went about the task of representing [the] plain-
tiff. He filed a complaint . . . . The parties negotiated at 
mediation, . . . . [but] a settlement could not be reached  
. . . . Therefore, this matter went to trial . . . [with] a mistrial 
[eventually] declared.

Following the unsuccessful trial, Seago and other attor-
neys at appellee law firm were involved in negotiations 
with their client, [the] plaintiff, and [the] defendants. . . .

[The p]laintiff became dissatisfied with the representation 
provided to him by appellee law firm and informed them 
of such. Acceding to [the] plaintiff’s wishes, appellee filed 
a motion to withdraw [which was granted]. . . .

Thereafter, [the] plaintiff secured the services of appellant 
Lloyd Kelso of Lloyd T. Kelso & Associates. [The p]lain-
tiff entered into a contingency fee agreement with Kelso, 
promising to pay 35% of the amount recovered. . . .

The parties were ordered into mediation and eventually 
settled [the] plaintiff’s case . . . . The attorneys’ fees issue 
was not resolved in mediation.

Id. at 326-27, 585 S.E.2d at 465-66. The “appellee filed a motion [in the 
underlying case] requesting a portion of the attorneys’ fees . . . .” Id. at 
327, 585 S.E.2d at 466. Following a bench trial, the trial court entered an 
order awarding (1) costs to each law firm, (2) “the reasonable value of 
its services in quantum meruit . . . from the contingency fee funds gen-
erated by the successful settlement” to appellee, and (3) “the remaining 
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funds from the generated fee” to appellant.4 Id. at 329, 585 S.E.2d at 467 
(italics added). On appeal, appellant argued, inter alia, that appellee’s 
motion had failed to state a claim upon which relief could be granted 
and that the trial court erred in resolving the fee dispute via a bench trial 
rather than before a jury. Id. 

This Court held that “a claim by an attorney who has provided legal 
service pursuant to a contingency fee agreement and then [been] fired 
has a viable claim in North Carolina in quantum meruit against the 
former client or its subsequent representative” and that the filing of a 
motion in the underlying action, as Temple did here, was a proper pro-
cedure for asserting such a claim. Id. at 331, 585 S.E.2d at 468 (italics 
added). We further concluded that 

[t]he apportionment of attorneys’ fees among the various 
lawyers who have represented a party has not been regu-
lated by statute and is therefore within the province of the  
trial court. Accordingly, appellant had no right to have  
the reasonable value of appellee’s services determined by 
a jury, as this issue is committed to the sound discretion 
of the trial court.

Id. at 334, 585 S.E.2d at 470. Indeed, the Guess court observed that the  
trial judge in the underlying matter is “in the best position to make  
the determination of ability and skill of the parties, as well as to the 
difficulty of the case.” Id. at 337, 585 S.E.2d at 472.

We see no meaningful distinction between the circumstances in 
Guess and those presented here.5 As in Guess, the dismissed attor-
ney filed a motion in the underlying action seeking to recover fees in  
quantum meruit, and the trial court conducted a bench trial to resolve 
the dispute. Accordingly, we overrule Plaintiffs’ arguments regarding 

4. “[T]he theory of ‘quantum meruit,’ an equitable remedy, . . . is defined by Black’s 
Law Dictionary to mean ‘as much as deserved.’” Id. at 332, 585 S.E.2d at 469 (italics added). 
“Quantum meruit is a measure of recovery for the reasonable value of services rendered 
in order to prevent unjust enrichment.” Paul L. Whitfield, P.A. v. Gilchrist, 348 N.C. 39, 42, 
497 S.E.2d 412, 414 (1998).

5. We are not persuaded by Plaintiffs’ suggestion that the holding in Guess does not 
apply here because Plaintiffs had not entered into a written contract for Temple’s legal ser-
vices. It is well-established that “recovery in quantum meruit is appropriate only where 
an implied contract exists, and that, where an express contract concerning the same sub-
ject matter is found, no contract will be implied.” Carolantic Realty, Inc. v. Matco Group, 
Inc., 151 N.C. App. 464, 471, 566 S.E.2d 134, 139 (2002) (citation and internal quotation 
marks omitted). Here, it was the very lack of a written agreement which led to the dispute 
over Temple’s fees, leaving Plaintiffs and Temple with nothing but an implied contract 
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Judge Hooks’s jurisdiction over the issue of Temple’s fees, over Plaintiffs, 
and over the settlement funds, and we reaffirm that an attorney may 
properly bring a claim for fees in quantum meruit against a former  
client by the filing of a motion in the underlying action to be resolved by 
the trial court via a bench trial.

II.  Intervention

[2] Plaintiffs also argue that the trial court erred in various ways in its 
handling of Temple’s motion to intervene: that (1) the trial court was 
required to rule on the motion to intervene before reaching the merits of 
the fee dispute, (2) the motion to intervene was untimely because it was 
not heard until five and one-half years after the filing of the complaint, 
and (3) Temple was not entitled to intervene as a matter of right.

As discussed supra, nothing in Guess indicates that a motion to 
intervene was filed by the appellee in that case; rather, this Court made 
clear that a dismissed attorney seeking legal representation costs and 
fees, like Temple, could pursue his claims against his former clients, like 
Plaintiffs, by the filing of a motion in the cause. See id. at 331, 585 S.E.2d 
at 468. Accordingly, both the motion to intervene and the allowance of 
that motion in the 7 February 2013 order were wholly unnecessary to 
permit Judge Hooks to reach and resolve the merits of Temple’s motion 
in the cause. Thus, even assuming arguendo that Judge Hooks did err in 
ruling on the motion to intervene, any such error would be of no conse-
quence to his resolution of the fee dispute in his 7 February 2013 order. 
Accordingly, we need not consider Plaintiffs’ arguments regarding the 
motion to intervene.

III. Public Policy

[3] Plaintiffs also argue that the award of fees and costs to Temple was 
contrary to public policy in that the award was in violation of Rule 1.5(c) 
of the North Carolina Rules of Professional Conduct (“the Rules”), 
which provides that “[a] contingent fee agreement shall be in a writing 
signed by the client and shall state the method by which the fee is to be 

regarding his entitlement to a percentage of Plaintiffs’ recovery. Temple’s representation 
of Plaintiffs having been terminated prior to finalization of the settlement of the underlying 
lawsuit, even had there existed a valid written contingency fee contract between Temple 
and Plaintiffs, Temple could not have collected his contractual fee under it. Rather, he 
would have had to proceed in quantum meruit, exactly as he did here. See Guess, 160 
N.C. App. at 332-33, 585 S.E.2d at 469 (“Under current North Carolina law, . . . an attorney, 
working pursuant to a contingency fee contract, who is discharged without cause by  
his or her client, is entitled to recover the reasonable value of his or her services [in 
quantum meruit].”).
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determined, including the percentage or percentages that shall accrue 
to the lawyer . . . .” Revised Rules of Professional Conduct of the North 
Carolina State Bar, Rule 1.5(c) (2012). We are not persuaded.

The “breach of a provision of the [Rules] is not in and of itself . . . 
a basis for civil liability.” Baars v. Campbell Univ., Inc., 148 N.C. App. 
408, 421, 558 S.E.2d 871, 879 (2002) (citations and internal quotation 
marks omitted). However, Plaintiffs contend that, because the Rules 
are adopted by our Supreme Court, Beard v. The North Carolina State 
Bar, 320 N.C. 126, 129-30, 357 S.E.2d 694, 696-97 (1987), they constitute 
a statement of public policy. In turn, Plaintiffs contend that to award 
Temple costs and fees in quantum meruit violates the public policy 
requiring that contingency fees be in writing as stated in Rule 1.5(c). 
See, e.g., Cansler v. Penland, 125 N.C. 578, 579-80, 34 S.E. 683, 683-84 
(1899) (holding that a contract which violates public policy is void and 
unenforceable). 

However, the plain language of the Rules makes clear that the

[v]iolation of a Rule should not give rise itself to a cause of 
action against a lawyer nor should it create any presump-
tion in such a case that a legal duty has been breached. 
In addition, violation of a Rule does not necessarily war-
rant any other nondisciplinary remedy . . . . The [R]ules are 
designed to provide guidance to lawyers and to provide 
a structure for regulating conduct through disciplinary 
agencies. They are not designed to be a basis for civil lia-
bility. Furthermore, the purpose of the Rules can be sub-
verted when they are invoked by [the] opposing parties 
as procedural weapons. . . . Accordingly, nothing in the 
Rules should be deemed to augment any substantive legal 
duty of lawyers or the extra-disciplinary consequences 
of violating such a Rule.

Revised Rules of Professional Conduct of the North Carolina State Bar, 
Rule 0.2[7] (emphasis added). Indeed, the comments to Rule 1.5 itself 
explicitly provide that a trial court’s “determination of the merit of the 
petition or the claim [for attorney costs and fees] is reached by an appli-
cation of law to fact and not by the application of this Rule.” Revised 
Rules of Professional Conduct of the North Carolina State Bar, Rule 1.5, 
Comment 12 (emphasis added). 

Plaintiffs cite several cases from this State in support of the proposi-
tion that 
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there can be no recovery here on quantum meruit or oth-
erwise. Thompson v. Thompson, 313 N.C. 313, 314-15, 328 
S.E.2d 288, 290 (1985) (if there can be no recovery on a 
contract because of its repugnance to public policy, there 
can be no recovery on quantum meruit); Richardson  
v. Bank of Am., N.A. 182 N.C. App. 531, 563, 643 S.E.2d 
410, 430 (2007) (same); In Re: Cooper, 81 N.C. App. 27, 41, 
344 S.E.2d 27, 36 (1986) (same); Townsend v. Harris, 102 
N.C. App. 131, 132, 401 S.E.2d 132 (1991). 

We do not find Plaintiffs’ arguments to have merit.

We note that each of the cases cited by Plaintiffs concerns violations 
of public policy regarding the content of contracts rather than their form. 
See Thompson, 313 N.C. at 314, 328 S.E.2d at 290 (noting in dicta that a 
“contingent fee contract for legal services to be rendered in connection 
with matters arising out of the domestic difficulties between [a husband 
and wife] was void and unenforceable exclusively by virtue of the fact 
that it violated the public policy of this State”); Townsend, 102 N.C. App. 
at 132, 401 S.E.2d at 133 (same); In Re: Cooper, 81 N.C. App. at 29, 344 
S.E.2d at 29 (“[A]lthough a contingent-fee contract in a divorce, alimony, 
or child support proceeding is void, . . . a separate contingent-fee con-
tract in an equitable distribution proceeding may be fully enforceable.”) 
(citation omitted); Richardson, 182 N.C. App. at 563, 643 S.E.2d at 430 
(noting that “the sale of [single-premium credit insurance] with loans 
greater than fifteen years [i]s void as against public policy”). 

As for Thompson, the primary case cited and relied upon by 
Plaintiffs as “controlling” on the outcome of this appeal, the only issue 
actually decided by our Supreme Court in that opinion was whether an 
order allowing intervention can be upheld when the underlying contract 
in the case has been declared void and unenforceable:

The Court of Appeals held that the contingent fee contract 
for legal services to be rendered in connection with mat-
ters arising out of the domestic difficulties between Ms. 
Thompson and her husband was void and unenforceable 
exclusively by virtue of the fact that it violated the public 
policy of this State. Review of that decision has not been 
sought and therefore the validity of that decision is not 
before us.

The opinion of the Court of Appeals on that point is the 
law of this case as it now stands before us. The contract 
being void, intervenors had no interest in the property or 
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the transaction that was the subject of Ms. Thompson’s 
suit. There was, therefore, no basis for the order allowing 
intervention. The Court of Appeals should have, therefore, 
vacated the order allowing intervention and dismissed the 
intervenors from that suit. It erred in not doing so.

Although in view of our disposition of the case a deci-
sion on the point is not necessary, we note that it is gen-
erally held that if there can be no recovery on an express 
contract because of its repugnance to public policy, there 
can be no recovery on quantum meruit. 

The opinion of the Court of Appeals remanding the case 
for determination of the reasonable value of the services 
rendered prior to 16 February 1981, the date the attorneys 
were discharged, is reversed. The case is remanded to 
the Court of Appeals for remand to the District Court of 
Henderson County for an order vacating the order allow-
ing intervention and for the entry of an order dismissing 
the action filed by the intervenors against Ms. Thompson.

313 N.C. at 314-15, 328 S.E.2d at 290 (citations omitted; emphasis 
added). Thus, as the Supreme Court explicitly acknowledged, its obser-
vations regarding quantum meruit were purely dicta. Id. Plainly, then, 
Thompson is not controlling on that point.

In the opinion of this Court which was reversed the Supreme Court, 
wherein we considered as a matter of first impression whether contingent 
fees in domestic cases violated public policy, several policy considerations 
were cited, including “(1) the recognition that these contracts tend 
to promote divorce and (2) the lack of need for such contracts under 
modern domestic relations law [which provide adequate mechanisms 
for recovery of attorneys’ fees by dependent spouses].” Thompson  
v. Thompson, 70 N.C. App. 147, 155, 319 S.E.2d 315, 320 (1984).6 Of 
course, neither of these policy considerations is implicated here, and 
as discussed supra, the Rules explicitly state they are not intended to 
resolve disputed attorneys’ fees.

6. In an unfortunate reflection of the paternalism of the times, this Court also noted 
a third public policy which domestic contingent fee contracts would violate:

Wives contemplating divorce are often distraught and without experi-
ence in negotiating contracts. Should contingent fee contracts between 
them and the attorneys they employ under such conditions become the 
usual fee arrangement, charges of overreaching and undue influence will 
be all too frequent. The public, the legal profession, and the bench would 
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On the other hand, case law from this Court and our Supreme Court 
makes clear that “an agent or attorney, [even] in the absence of a spe-
cial contract, is entitled to recover the amount that is reasonable and  
customary for work of like kind, performed under like conditions  
and circumstances.” Forester v. Betts, 179 N.C. 681, 682, 103 S.E. 209, 
209 (1920); see also Williams v. Randolph, 94 N.C. App. 413, 380 S.E.2d 
553 (1989) (holding that an attorney could recover a reasonable fee even 
though the attorney and client had no written or oral contingency fee 
agreement). Indeed, the fact that an agreement for legal representation 
was determined “to be in violation of the Rules of Professional Conduct 
and unenforceable is of no consequence” where an attorney’s right of 
recovery arises in quantum meruit, because the trial court’s award  
of fees is based “upon the reasonable value of [the attorney’s] services” 
and not upon the failed agreement. Crumley & Assocs., P.C. v. Charles 
Peed & Assocs., P.A., __ N.C. App. __, __, 730 S.E.2d 763, 766 (2012). 
We can find no meaningful distinction between the circumstances pre-
sented in this appeal and those in Crumley & Assocs., P.C., a case which 
Plaintiffs fail to cite, let alone distinguish.

In sum, the Rules, precedent from our Supreme Court, and deci-
sions by previous panels of this Court all reject the argument made by 
Plaintiffs here. See In re Appeal from Civil Penalty, 324 N.C. 373, 384, 
379 S.E.2d 30, 37 (1989) (“Where a panel of the Court of Appeals has 
decided the same issue, albeit in a different case, a subsequent panel of 
the same court is bound by that precedent, unless it has been overturned 
by a higher court.”). Accordingly, Plaintiffs’ argument is overruled.

IV. Mathematical Errors

[4] In their final argument, Plaintiffs contend that conclusion of law  
5 of the 7 February 2013 order, stating the total amount of Temple’s peti-
tioned-for costs which it was disallowing, is not supported by finding of 
fact 46, which describes certain costs charged to Temple as a sanction 

all suffer. We believe all will benefit by maintaining the present public 
policy of not enforcing such contracts no matter how freely and fairly 
entered into and how reasonable may be the fee thereby produced. The 
wise discretion of capable and experienced trial judges (aided by the evi-
dence placed before them by the parties prior to the time the court fixes 
the fee to be paid by the husband) can be relied upon to assure every attor-
ney an adequate fee and thus assure every wife adequate representation.

Id. at 156, 319 S.E.2d at 321 (citation and internal quotation marks omitted). Needless to 
say, the stereotypes and assumptions which underlie this supposed justification can no 
longer be considered the public policy of our State. 
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for his actions during discovery. However, a careful reading of Plaintiffs’ 
argument and the record before us reveals that Plaintiffs are actually 
contending that the court abused its discretion in determining the sanc-
tion to impose. We disagree.

It is well-settled that Rule 37 [of the North Carolina Rules 
of Civil Procedure] allowing the trial court to impose sanc-
tions is flexible, and a broad discretion must be given to 
the trial judge with regard to sanctions. Our Supreme 
Court has stated that a ruling committed to a trial court’s 
discretion is to be accorded great deference and will be 
upset only upon a showing that it was so arbitrary that it 
could not have been the result of a reasoned decision.

Rose v. Isenhour Brick & Tile Co., 120 N.C. App. 235, 240, 461 S.E.2d 
782, 786 (1995) (citations, internal quotation marks, and some brackets 
omitted), affirmed, 344 N.C. 153, 472 S.E.2d 774 (1996). 

At the hearing on Temple’s motion in the cause, the trial court asked 
Temple about an incident during discovery when Temple failed to timely 
disclose a change in certain experts he intended to call. As a result, the 
trial court had sanctioned Temple by requiring that he pay the costs of 
deposing the newly disclosed witnesses rather than shifting those costs 
to Plaintiffs. At the motion hearing, Temple acknowledged the sanction, 
and, when the court asked Temple what the amount of the sanction was, 
Temple responded, “[$]28,000.” 

Later during the hearing, the following exchange occurred between 
Temple and one of his attorneys:

Q[.] Now, did you undertake to prepare separate sched-
ules to identify those deposition expenses that were 
incurred for the deposition of the plaintiffs’ experts that 
Judge Hooks ordered be borne by the Temple Law Firm?

A[.] Yes.

. . . .

Q[.] I show you two separate exhibits, [38] and [39]. Look 
at those and tell us what those are, please.

A[.] Exhibit Number [38] lists out the plaintiff expert 
deposition expenses of fees, transcripts, and videographer 
expenses. And [39] lists out their plaintiff expert deposi-
tion travel expenses.
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Q[.] Okay. So [38] includes both the deposition testi-
mony time as well as the deposition transcript and video 
charges, is that correct, for each of those plaintiff experts 
that the Temple Law Firm was ordered to pay for; is  
that correct?

A[.] Yes, that’s my understanding.

Q[.] Okay. And then Exhibit [39] represents the travel — 
well, tell us what [39] represents.

A[.] It represents the expenses that the experts incurred 
to travel to the depositions listed on the chart.

Q[.] Okay. And so what are the total expenses for the 
experts, their deposition testimony and their transcripts 
and videos, as reflected on Exhibit [38]?

A[.] $21,686.05.

Q[.] Okay. And what are the total travel expenses incurred 
by those experts to give those depositions, as reflected on 
Exhibit [39]?

A[.] $6,630.75.

As Plaintiffs note, the total of the expenses listed in the two exhibits is 
$28,316.80, an amount quite close to the figure Temple himself provided 
in response to the court’s question early in the hearing. However, in find-
ing of fact 46 of the 7 February 2013 order, the trial court disallowed only 
a portion of that total amount:

46. As a result of the manner in which [P]laintiffs’ coun-
sel disclosed and then changed experts, the [trial c]ourt as 
a sanction required the costs of deposing newly disclosed 
experts (by Plaintiffs) be paid by [P]laintiffs[’] counsel. 
Those costs were as follows:

$ 750.00:  Cynthia Wilhelm Deposition fee

$ 2,000.00:  Ward Zimmerman Deposition fee

$ 2,800.00:  Fred Hetzel Deposition fee 8/26/10

$ 2,800.00:  Fred Hetzel Deposition fee 11/3[/]10

$ 3,500.00:  Fred Hetzel Deposition fee 11/9/10

$ 755.33:  Ward Zimmerman Deposition related charges[]

$ 1,364.67:  Fred Hetzel deposition expenses
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$ 986.41:  Jim Dobbs Depo travel expenses

$ 543.84:  Jim Dobbs Depo travel expenses

Total:  $15,500.25

As it was always the intent of the [trial c]ourt that counsel 
bear this expense, it should not be allowed to be shifted 
to [P]laintiffs. 

As noted supra, “broad discretion must be given to the trial judge with 
regard to sanctions” and such a determination will not be upset absent “a 
showing that it was so arbitrary that it could not have been the result of 
a reasoned decision.” Id. While Temple’s testimony and exhibits 38 and 
39 reflected costs of approximately $28,000 connected with the newly 
disclosed experts, the trial court itself never stated the exact amount  
of the expenses it planned to shift to Temple as a sanction. After review-
ing the exhibits, the court, in its discretion, apparently decided that only 
some of those costs would be borne by Temple. Given the specificity of 
finding of fact 46 in breaking down and listing the specific expenses to be 
included in the sanction, we see no abuse of the trial court’s discretion. 
We explicitly reject Plaintiffs’ assertion that the trial court was required 
to provide an “explanation as to why the additional $12,816.55 [was] not 
included.” Finding of fact 46 contains an entirely sufficient explanation 
of the court’s decision to sanction Temple. This argument is overruled.

The 7 February 2013 order is

AFFIRMED.

Judges ERVIN and McCULLOUGH concur.
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1. Associations—homeowners—standing
A homeowner’s association (ACO) in a complex that also 

included a commercial building, an office building, and a parking 
garage, had standing to bring a claim for monetary damages on 
behalf of its members where the service contract between the owner 
of the office building (SRS) and owner of the commercial building 
(ACH) harmed ACO by depriving it of payment for its services. 
Furthermore, ACO had standing pursuant to N.C.G.S. § 47C-3-102(a)
(4) as ACO was defending matters affecting its condominiums.

2. Damages and Remedies—basis—unjust enrichment—not 
compensatory

Although the owner of a commercial building (ACH) contended 
the trial court erred by granting summary judgment on claims for 
monetary relief by a homeowners association (ACO) because ACO 
was not a party to the services agreement or parking deck lease 
between the owners of an office building (SRS) and ACH and could 
not demonstrate damages, the monetary relief granted by the trial 
court was based on restitution for unjust enrichment rather than on 
compensatory damages.

3. Unjust Enrichment—damages—stipulated payments received
The trial court did not err by awarding restitution of $101,544.50 

based on quantum meruit in an action involving a residential tower, 
a commercial building, an office building, and a parking garage 
where the court found that $101,544.50 was stipulated by the parties 
to be the total amount of payments that the commercial building 
owners (ACH) received from the office building owners (SRS) from 
4 June 2008 to 31 December 2011.
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4. Compromise and Settlement—subsequent claim—different 
basis

A settlement agreement between a homeowner’s association 
(ACO) and the owner of an office building (SRS) in a complex that 
also included a commercial building and a parking garage did not 
bar subsequent claims against the owner of the commercial building 
(ACH) under election of remedies. ACO sought consistent remedies, 
based on quantum meruit, to force all parties to disgorge ill-gotten 
profits, not compensatory damages.

5. Damages and Remedies—punitive—waiver of claim
A homeowners association (ACO) waived its claim for punitive 

damages by clearly stating to the trial court several times that it was 
not asking for punitive damages and acknowledging that it lacked 
sufficient evidence to bring a claim for punitive damages.

Cross-appeals by defendants from order entered 15 February 2013 
by Judge F. Lane Williamson in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 22 January 2014.

Katten Muchin Rosenman LLP, by Richard L. Farley, Rebecca K. 
Lindahl, and Meghan D. Engle, for defendant-appellee Arlington 
Condominium Owners Association, Inc.

Templeton & Raynor, P.A., by Kenneth R. Raynor, for defendant-
appellants Arlington Commercial Holdings, LLC, and James  
J. Gross.

BRYANT, Judge.

A homeowners’ association has standing to bring a claim on behalf 
of its members. A claim for unjust enrichment/quantum meruit is 
a claim for restitution which seeks to force a party to disgorge its ill-
gotten profits. Where a party brings claims for restitution, the doctrine 
of election of remedies is not applicable. Summary judgment as to a 
claim is appropriate where a party has abandoned a claim.

The Arlington Condominium, completed on 28 January 2003, is 
comprised of three structures: a multi-level parking garage, a residen-
tial condominium tower, and a commercial building housing retail shops 
and offices. A second, separate three-story office building stands adja-
cent to the Arlington Condominium; both buildings share the multi-level 
parking garage. Defendant-appellant Arlington Commercial Holdings, 
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LLC (“ACH”), currently owns the commercial building that is part of the 
Arlington Condominium. ACH also previously owned the separate three-
story office building until it was sold to plaintiffs SRS Arlington Office, 1, 
LLC, et al. (“SRS”), in 2008.

The residential tower is maintained by defendant-appellee Arlington 
Condominium Owners Association, Inc. (“ACO”). ACO, acting in the 
usual manner of a homeowners’ association, collects dues and pays for 
the common expenses of the residential tower which includes mainte-
nance of the garage. ACO also provides services including garage and 
common area maintenance, landscaping, and utilities to both of the 
commercial office buildings. 

When ACH sold the separate three-story office building to SRS in 
2008, SRS entered into a service agreement whereby ACH would pro-
vide services such as building maintenance, utilities, etc., to SRS. Also 
in 2008, SRS and ACH entered into a parking lease which permitted SRS 
limited use of certain spaces within the multi-level parking garage; ACO 
was not a party to either agreement. From 2008 to 2011, ACH received 
payment pursuant to the parking lease and services agreement with SRS 
for maintenance of the garage and common areas, landscaping, utilities, 
etc. However, the services, including maintenance of the garage and 
other areas, were actually provided by ACO, and ACO never received 
compensation from ACH or SRS. 

In May 2010, SRS filed a complaint seeking determination of the 
validity and enforcement of the parking garage lease between SRS and 
ACH. Thereafter, SRS filed an amended complaint seeking enforcement 
of the services and utilities agreement between SRS and ACH, in addi-
tion to enforcement of the parking garage lease. SRS also filed a trespass 
upon easement claim against ACO. 

ACO asserted counterclaims against SRS for declaratory judg-
ment, quantum meruit, and trespass, and asserted cross-claims against 
ACH for quantum meruit in the alternative. ACO also filed a motion 
for summary judgment against SRS. ACO then amended its complaint, 
counterclaims, and cross-claims, adding James J. Gross (“Gross”) as a 
cross-defendant, and asserting counterclaims for constructive fraud and 
breach of fiduciary duty against Gross.1 

1. James Gross was the developer of the Arlington Condominium and three-story 
office building, member and manager of ACH, and president of ACO’s board of directors 
until 2008. Gross negotiated the sale of the three-story office building on behalf of ACH in 
June 2008.
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On 22 November 2011, SRS and ACO entered into a settlement 
agreement which “settled all claims” between these two parties. The 
settlement agreement was enforced by order of the trial court entered 
22 August 2012. Meanwhile, both ACH and ACO filed motions for sum-
mary judgment against each other.  

On 29 October 2012, the trial court heard arguments concerning 
ACO’s and ACH’s motions for summary judgment. In an order issued 
15 February 2013, the trial court granted Gross’s motion for summary 
judgment as to punitive damages but denied summary judgment as to 
all remaining claims. The trial court granted ACO’s motion for summary 
judgment dismissing all of ACH’s claims except claim five regarding 
ACO’s parking garage easement which was denied in part and granted 
in part. The trial court, after concluding that ACH was unjustly enriched 
due to payments received under the services and utilities agreement, and 
that Gross breached his fiduciary duty to ACO by causing SRS and ACH 
to enter into the agreement, entered judgment against ACH and Gross, 
jointly and severally, for $101,544.50. ACO, ACH, and Gross appeal.2 

_______________________________

On appeal, ACH alleges the trial court erred in granting summary 
judgment to ACO because: (I) ACO lacked standing to bring a claim for 
monetary damages; (II) ACO failed to demonstrate any damages; and 
(III) ACO’s election of remedies against SRS barred ACO’s subsequent 
claims against ACH. ACH further argues that (IV) the trial court erred 
by not reducing ACO’s judgment. On cross-appeal, ACO argues that  
the trial court erred in granting summary judgment to Gross as to puni-
tive damages.

ACH and Gross’s Appeal

I.

[1] ACH3 argues the trial court erred in granting summary judgment to 
ACO because ACO lacked standing to bring a claim for monetary dam-
ages on behalf of its members. We disagree.

As all claims on appeal presented by ACO and ACH concern the trial 
court’s granting or denial of motions for summary judgment, this Court 
reviews a motion for summary judgment de novo. See Falk Integrated 

2. SRS is not a party to this appeal.

3. For ease of reading we use ACH to represent the joint appeal of ACH and Gross.
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Techs., Inc. v. Stack, 132 N.C. App. 807, 809, 513 S.E.2d 572, 573-74 (1999) 
(citations omitted). Summary judgment is appropriate where there is no 
genuine issue of material fact and the moving party is entitled to judg-
ment as a matter of law. See Bruce-Terminix Co. v. Zurich Ins. Co., 130 
N.C. App. 729, 733, 504 S.E.2d 574, 577 (1998). 

“A lack of standing may be challenged by motion to dismiss for fail-
ure to state a claim upon which relief may be granted.” Energy Investors 
Fund, L.P. v. Metric Constructors, Inc., 351 N.C. 331, 337, 525 S.E.2d 
441, 445 (2000) (citation omitted). “Standing refers to whether a party 
has a sufficient stake in an otherwise justiciable controversy such that 
he or she may properly seek adjudication of the matter.” Am. Woodland 
Indus. v. Tolson, 155 N.C. App. 624, 626, 574 S.E.2d 55, 57 (2002) (cita-
tions omitted). To have standing, a party must be a “real party in inter-
est.” See Energy Investors Fund, 351 N.C. at 337, 525 S.E.2d at 445.

In its argument, ACH specifically contends that ACO lacks standing 
because ACO has not been harmed by the actions of ACH and, there-
fore, the condominium residents, rather than ACO, are the real parties 
in interest. An association like ACO has representational standing for 
its members if: “(a) its members would otherwise have standing to sue 
in their own right; (b) the interests it seeks to protect are germane to 
the organization’s purpose; and (c) neither the claim asserted nor the 
relief requested requires the participation of individual members in 
the lawsuit.” River Birch Assocs. v. City of Raleigh, 326 N.C. 100, 130, 
388 S.E.2d 538, 555 (1990) (citation omitted). North Carolina General 
Statutes, section 47C-3-102, provides that a condominium owner’s asso-
ciation may “[i]nstitute, defend, or intervene in its own name in litigation 
or administrative proceedings on matters affecting the condominium[.]” 
N.C. Gen. Stat. § 47C-3-102(a)(4) (2013). Moreover, this Court has held 
that a property owner’s association has standing to sue where the asso-
ciation’s inability to collect assessments harmed its ability to carry out 
its duties as set forth by its declaration of covenants. See Indian Rock 
Ass’n, Inc. v. Ball, 167 N.C. App. 648, 606 S.E.2d 179 (2004); see also 
Federal Point Yacht Club Ass’n, Inc. v. Moore, ___ N.C. App. ___, ___ 
S.E.2d ___ (April 1, 2014) (No. COA13-681) (holding that a homeowner’s 
association had standing as a corporate entity to bring suit against a 
defendant who repeatedly violated the association’s covenants). 

Here, the evidence indicated that the services agreement between 
SRS and ACH harmed ACO by depriving ACO of payment for ser-
vices which ACO provided to SRS. As such, the loss of payment for  
services rendered has injured ACO and, thus, permits standing. 
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Furthermore, we note that ACO has standing pursuant to N.C.G.S.  
§ 47C-3-102(a)(4)4 as ACO is defending matters affecting its condomini-
ums. ACH’s argument as to standing is overruled.

II.

[2] ACH next argues the trial court erred in awarding summary judg-
ment to ACO on ACO’s claim for monetary damages because ACO failed 
to demonstrate damages. We disagree.

In its motion for summary judgment, ACO stated that:

4. [ACO] provided, and ACH has accepted, services 
and utilities to the office building that is adjacent to the 
Condominium (the “Office Building”) nongratuitously  
and without payment, and SRS has been unjustly  
enriched thereby[.]

. . . 

6. Gross breached a fiduciary duty to the [condominium] 
unit owners and engaged in self-dealing during his term as 
President and member of the board of directors of [ACO]. 

The trial court, in its conclusions of law regarding ACO’s motion for 
summary judgment, noted the following:

6. There is no dispute of material fact with respect to 
[ACO’s] Second Crossclaim against ACH or its Fifth 
Crossclaim against Gross, and the Court finds as a matter 
of law that (a) ACH was unjustly enriched by reason of the 
payments received by it under the Services and Utilities 
Agreement and (b) Gross violated his fiduciary duties to 
[ACO] by causing SRS and ACH to enter into the Services 
and Utilities Agreement, and summary judgment in favor 
of [ACO], as non-moving party, is appropriate. Accordingly, 
the Court finds that [ACO] is entitled to judgment as a mat-
ter of law on its Second Claim – Quantum Meruit claim 
against ACH and on its Fifth Claim – Breach of Fiduciary 
Duty against Gross in the amount of $101,544.50, which 
sum was stipulated to by the parties as the total amount of 

4. “Unless the declaration expressly provides to the contrary, the [homeowners] 
association, even if unincorporated, may: . . . [i]nstitute, defend, or intervene in its own 
name in litigation or administrative proceedings on matters affecting the condominium[.]” 
N.C.G.S. § 47C-3-102(a)(4) (2013).
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payments that ACH received from [SRS] from the period 
June 4, 2008 to December 31, 2011, without offset. 

ACH contends the trial court erred in granting summary judgment 
on ACO’s claims for monetary relief because ACO was not a party to the 
services agreement or parking deck lease between SRS and ACH and, 
therefore, ACO cannot demonstrate damages. We note for the record 
that the monetary relief granted by the trial court was based not on proof 
of compensatory damages but restitution based on unjust enrichment. 
Therefore, we do not further address ACH’s arguments that attempt to 
challenge an award of compensatory damages. 

[3] “Quantum meruit is a measure of recovery for the reasonable value 
of services rendered in order to prevent unjust enrichment. It operates 
as an equitable remedy . . . .” Paul L. Whitfield, P.A. v. Gilchrist, 348 N.C. 
39, 42, 497 S.E.2d 412, 414-15 (1998) (citations omitted). 

[R]estitution . . . is not aimed at compensating the plain-
tiff, but at forcing the defendant to disgorge benefits that 
it would be unjust for him to keep. The principle of restitu-
tion is to deprive the defendant of benefits that in equity 
and good conscience he ought not to keep . . . even though 
plaintiff may have suffered no demonstrable losses. 

Booher v. Frue, 86 N.C. App. 390, 393-94, 358 S.E.2d 127, 129 (1987) (cita-
tions and quotations omitted).  

Here, the court found that the sum of $101,544.50 was stipulated 
by the parties to be the total amount of payments ACH received from 
SRS from 4 June 2008 to 31 December 2011. Therefore, because ACH 
was unjustly enriched by the payments it received from SRS pursuant to 
the services and utilities agreement, the trial court did not err in award-
ing restitution in the amount of $101,544.50 based on quantum meruit. 
ACH’s argument is overruled.

III.

[4] ACH next contends the trial court erred in granting ACO’s motion 
for summary judgment because ACO’s settlement agreement with SRS 
barred ACO’s subsequent claims against ACH based on the doctrine of 
election of remedies. We disagree.

The whole doctrine of election [of remedies] is based 
on the theory that there are inconsistent rights or rem-
edies of which a party may avail himself, and a choice 
of one is held to be an election not to pursue the other.  
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But the principle does not apply to co-existing and con-
sistent remedies.

Richardson v. Richardson, 261 N.C. 521, 530, 135 S.E.2d 532, 539 (1964) 
(citation and quotations omitted). 

A plaintiff is deemed to have made an election of remedies, 
and therefore estopped from suing a second defendant, 
only if he has sought and obtained final judgment against 
a first defendant and the remedy granted in the first judg-
ment is repugnant or inconsistent with the remedy sought 
in the second action. The purpose of the doctrine of elec-
tion of remedies is to prevent more than one redress for 
a single wrong. One is held to have made an election of 
remedies when one chooses with knowledge of the facts 
between two inconsistent remedial rights. The doctrine 
does not apply to co-existing and consistent remedies.

Triangle Park Chiropractic v. Battaglia, 139 N.C. App. 201, 203-04, 532 
S.E.2d 833, 835 (2000) (citations and quotation omitted).

Here, ACO sought consistent remedies, based on quantum meruit, 
to force all parties – SRS, ACH, and Gross – to disgorge ill-gotten prof-
its. On 22 November 2011, ACO settled its claims against SRS through 
a settlement agreement which was enforced by order of the trial court. 
The agreement does not appear to address compensation for services 
provided by ACO, as ACH and Gross assert. Instead, the settlement 
agreement between ACO and SRS appeared to be a global settlement as  
it required SRS to pay ACO a lump sum of $125,000.00. The settlement 
agreement also set forth provisions for future payments by SRS to ACO 
for utilities, services, and parking expenses, among many other terms. 
All claims between ACO and SRS were extinguished by the settle-
ment. Thereafter, ACO moved for summary judgment against ACH and 
Gross, alleging that ACH had been unjustly enriched and that Gross had 
breached his fiduciary duty by engaging in self-dealing while serving as 
president of ACO’s board of directors. 

In a 30 October 2012 hearing, the trial court found that ACH had 
been unjustly enriched, and that “under these circumstances [it] should 
find as a matter of law that [Gross] was . . . not in addition liable, but 
simply jointly and severally liable with ACH to the extent of those dam-
ages.” The damages referred to was the $101,544.50 stipulated by the 
parties to be the amount of payments received by ACH from SRS under 
the services agreement from 4 June 2008 to 31 December 2011.
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ACH’s contention that ACO’s claim is barred by the doctrine of 
election of remedies is without merit, as ACO’s claims sought restitu-
tion based on quantum meruit, not compensatory damages. “The term  
‘quantum meruit’ can denote both a method of measuring recovery 
in restitution and a substantive theory of relief in restitution.” Paul A. 
Whitfield, P.A. v. Gilchrist, 126 N.C. App. 241, 244-45, 485 S.E.2d 61, 63 
(1997), rev’d on other grounds, 348 N.C. 39, 497 S.E.2d 412. 

Restitution recovery and damages recovery are based 
on entirely different theories. [T]he main purpose of the 
damages award is some rough kind of compensation for 
the plaintiff’s loss. This is not the case with every kind 
of money award, only with the damages award. In this 
respect, restitution stands in direct contrast to the dam-
ages action. The restitution claim, on the other hand, is 
not aimed at compensating the plaintiff, but at forcing the 
defendant to disgorge benefits that it would be unjust for 
him to keep. A plaintiff may receive a windfall in some 
cases, but this is acceptable in order to avoid any unjust 
enrichment on the defendant’s part. The principle of resti-
tution is to deprive the defendant of benefits that in equity 
and good conscience he ought not to keep . . . even though 
plaintiff may have suffered no demonstrable losses. 

Booher, 86 N.C. App. at 393-94, 358 S.E.2d at 129 (citations and quota-
tions omitted).

Here, ACO brought a claim for quantum meruit against ACH and 
Gross, alleging that ACH accepted non-gratuitous services from ACO 
without payment which unjustly enriched SRS. As such, ACO’s claim 
was for restitution, rather than compensation; ACO sought to force 
ACH to “disgorge benefits that it would be unjust for [ACH] to keep.” 
Therefore, ACO has neither sought nor obtained an impermissible dou-
ble recovery based on its settlement agreement with SRS, as ACO has 
consistently sought restitution by seeking to force all parties to disgorge 
“ill-gotten profits” rather than compensation. 

The trial court awarded summary judgment to ACO, finding ACH 
and Gross to be jointly and severally liable for the amount of $101,544.50. 
This amount represented the benefits received by ACH and Gross based 
on their actions in this case. Therefore, the trial court did not err in 
awarding summary judgment to ACO on its claim against ACH and Gross. 
Accordingly, we need not reach ACH’s fourth argument on appeal.
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ACO’s Cross-Appeal

[5] On cross-appeal, ACO argues that the trial court erred in denying 
its motion for summary judgment as to Gross for punitive damages.  
We disagree.

As we review a motion for summary judgment de novo, we must 
look to see whether there is truly no genuine issue of material fact. See 
N.C. Gen. Stat. § 1A-1, Rule 56(c) (2013) (holding that summary judg-
ment is appropriate “if the pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the affidavits, if any, show 
that there is not genuine issue as to any material fact and that any party 
is entitled to a judgment as a matter of law.”).

In the 15 February 2013 hearing, counsel for ACO raised the issue of 
punitive damages against Gross to the trial court: 

I want to address punitive damages. Believe me, if I 
thought the evidence met the standard for punitive dam-
ages in Chapter 1B, I would have put that in the order, too. 
I’m not asking you to enter an award of punitive damages.

. . .

We are not asking for punitive damages. I wish we could. 
Because in my opinion, he needs to be punished, but that’s 
not going to happen. 

After ACH asked the trial court to note on its order that “[ACO] has 
announced we’re waiving the claim for your damages. I’d like that in 
the order because I think that’s important[,]” ACO responded that “I’m 
not saying we’re waiving it. I’m saying the evidence doesn’t --.” The trial 
court then found as a matter of law that ACO was not entitled to punitive 
damages against Gross: 

[T]he Court also finds that there is no dispute of material 
fact with respect to [ACO’s] claim for punitive damages 
against Gross and the Court finds, as a matter of law, that 
Gross is entitled to summary judgment in his favor with 
respect to the claim for punitive damages pursuant to 
Chapter 1D of the North Carolina General Statutes. 

Where a party informs the trial court that it does not intend to pur-
sue a particular claim, that claim is deemed abandoned. See Shroyer  
v. Cnty. of Mecklenburg, 154 N.C. App. 163, 168-69, 571 S.E.2d 849, 852 
(2002) (holding that the plaintiffs had expressly abandoned a claim 
for negligence where the plaintiffs made statements to the trial court 
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indicating that although the plaintiffs had originally brought claims 
for breach of contract and negligence against the defendant, “only 
the breach of contract claim[] will be tried in this case. Plaintiffs have 
elected not to pursue the negligence claim[] against [defendant].”).

We agree with the trial court’s conclusion that ACO waived its claim 
for punitive damages, as ACO clearly stated to the trial court several 
times that “[ACO is] not asking for punitive damages.” Further, we note 
that ACO acknowledged it lacked sufficient evidence to bring a claim 
for punitive damages, telling the trial court that “if [ACO] thought the 
evidence met the standard for punitive damages in Chapter 1B, [ACO] 
would have put that in the order, too.” As such, ACO waived its claim 
for punitive damages. Accordingly, the trial court did not err in denying 
ACO’s summary judgment motion as to Gross for punitive damages.

Affirmed.

Judges CALABRIA and GEER concur.

STATE OF NORTH CAROLINA
v.

THOMAS CRAIG CAMPBELL, DefenDant

No. COA13-1404

Filed 1 July 2014

1. Indictment and Information—larceny—fatally flawed—
failure to allege entity capable of property ownership

Defendant’s conviction for larceny was vacated where the 
indictment was fatally flawed because it failed to allege that Manna 
Baptist Church was an entity capable of owning property. Where an 
indictment alleges multiple owners, one of whom is not a natural 
person, failure to allege that such an owner has the ability to own 
property is fatal to the indictment.

2. Burglary and Unlawful Breaking or Entering—insufficient 
evidence—intent to commit larceny therein

The trial court erred by denying defendant’s motion to dismiss 
the charge of felony breaking or entering a place of worship because 
there was insufficient evidence of his intent to commit larceny 
therein. However, there was ample evidence to support a conviction 
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for misdemeanor breaking or entering and the case was remanded 
for entry of judgment on that offense and resentencing.

3. Constitutional Law—effective assistance of counsel—failure 
to move to exclude evidence—not prejudicial

Defendant’s argument that he received ineffective assistance of 
counsel in a larceny and breaking or entering a place of religious 
worship case was overruled. Although trial counsel failed to move in 
limine to exclude evidence that defendant had been arrested on an 
unrelated breaking or entering charge and initially failed to object to 
introduction of that evidence at trial, there was insufficient evidence 
of defendant’s intent to commit larceny therein and defendant could 
not show prejudice from any failure of his trial counsel to object to 
this evidence.

Appeal by defendant from Judgment entered on or about 12 June 
2013 by Judge Linwood O. Foust in Superior Court, Cleveland County. 
Heard in the Court of Appeals 7 May 2014.

Attorney General Roy A. Cooper, III, by Assistant Attorney General 
Allison A. Angell, for the State.

Appellate Defender Staples S. Hughes, by Assistant Appellate 
Defender Jason Christopher Yoder, for defendant-appellant.

STROUD, Judge.

Thomas Campbell (“defendant”) appeals from the judgment entered 
after a Cleveland County jury found him guilty of larceny and breaking 
or entering a place of religious worship. We vacate defendant’s larceny 
conviction and reverse his conviction for breaking or entering a place of 
religious worship. We remand for entry of judgment and resentencing on 
misdemeanor breaking or entering.

I.  Background

On 8 October 2012, defendant was indicted for breaking or entering 
a place of religious worship and larceny after breaking or entering. The 
larceny indictment alleged that on 15 August 2012 defendant “willfully 
and feloniously did steal, take, and carry away a music receiver, micro-
phones, and sounds [sic] system wires, the personal property of Andy 
Stephens and Manna Baptist Church, pursuant to a breaking or entering 
in violation of N.C.G.S. 14-54.1(a).” Defendant pled not guilty and pro-
ceeded to jury trial.
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At trial, the State’s evidence tended to show that Pastor Andy 
Stephens of Manna Baptist Church, located on Burke Road in Shelby, 
North Carolina, discovered after Sunday services on 19 August 2012 that 
a receiver, several microphones, and audio cords were missing. The 
cords were usually located at the front of the church, by the sound  
system, or in the baptistery changing area. It appeared that the  
sound system had been opened up and items inside had been moved 
around. Pastor Stephens found a wallet in the baptistery changing area 
that contained a driver’s license belonging to defendant.

Pastor Stephens testified that when the church secretary arrived on 
Thursday morning earlier that week, she had noticed that the door was 
unlocked. She assumed that it had been left unlocked after Wednesday 
night services, which had ended around 9 p.m. Although the front door 
is normally locked at night, on cross-examination, Pastor Stephens 
admitted that the church door had been left unlocked overnight before. 
Pastor Stephens said that the secretary did not notice anything amiss on 
Thursday morning.

After Pastor Stephens realized that the audio equipment was miss-
ing he called the Cleveland County Sheriff’s Office. Deputy Jordan 
Bowen responded to the scene. The deputy examined the premises but 
found no signs of forced entry. He recovered defendant’s wallet from  
the pastor.

Investigator Jessica Woosley went to speak with defendant at the 
Cleveland County Detention Center, where he was being held on an unre-
lated breaking or entering charge. When Investigator Woosley introduced 
herself, defendant said, “this can’t possibly be good. What have I done 
now that I don’t remember?” Investigator Woosley read defendant his 
Miranda rights and defendant invoked his right to counsel. Investigator 
Woosley tried to end the interview, but defendant continued talking.

Defendant admitted that he had been to Manna Baptist Church on 
the night in question, but stated that he could not remember what he 
had done there. He explained that he had mental issues and blacked out 
at times. Defendant claimed to be a religious man who had been “on a 
spiritual journey.” He said that he remembered the door to the church 
being open, but that he did not remember doing anything wrong.

After speaking with defendant, Investigator Woosley searched 
through a pawn shop database for any transactions involving items 
matching those missing from the church but did not find anything. The 
missing items were never recovered.
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At the close of the State’s evidence, defendant moved to dismiss the 
charges. The trial court denied the motion. Defendant then elected to 
present evidence and testify on his own behalf. Defendant testified that 
he was a 51 year old man with a high school education and one semester 
of college. He said that on 15 August 2012, he had been asked to leave 
the home he was living in, so he packed his possessions in a duffel bag 
and left. He started walking toward a friend’s house but dropped the  
bag in a ditch because it was too heavy to carry long-distance.

Around midnight, defendant arrived at his friend’s house, but his 
friend’s girlfriend asked him to leave, so he did. Defendant continued 
walking down the road until he came upon the church. He noticed that 
the door was cracked slightly and a “sliver of light” was emanating from 
within. Defendant explained that after all his walking, he was thirsty and 
tired, so he went into the church looking for water and sanctuary. He  
said that while he was inside, he got some water, prayed, and slept.  
He claimed that he did not intend to take anything and did not take any-
thing when he left around daybreak.

After leaving the church, defendant began walking down the road 
again. He soon began having chest pains and called 911. Defendant 
explained that he was on a variety of medications at the time, including 
powerful psychotropic medication. An ambulance arrived and took him 
to Cleveland Memorial Hospital.

Calvin Cobb, the Emergency Medical Technician (EMT) who 
responded to defendant’s call, also testified on defendant’s behalf. Mr. 
Cobb said that they received a dispatch call around 6:30 a.m. When they 
arrived at the intersection of Burke Road and River Hill Road, they saw 
defendant near an open field, sitting on the back of a fire truck that had 
been first to respond. Defendant told Mr. Cobb that he had been wander-
ing all night. Mr. Cobb noticed that defendant looked disheveled and 
worn out, and that defendant had worn through the soles of his shoes. 
Mr. Cobb did not see defendant carrying anything and did not find any-
thing in his pockets.

After defendant rested his case, the State called another officer in 
rebuttal. The State wanted to offer his testimony regarding defendant’s 
prior breaking or entering arrest. The trial court asked the State to 
explain the relevance of the prior incident. The State argued that it con-
tradicted part of defendant’s testimony regarding what happened before 
he got to the church, but did not elaborate on how it contradicted defen-
dant’s testimony and did not otherwise explain its relevance. The trial 
court excluded the rebuttal testimony under Rule 403. At the close of 
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all the evidence, defendant renewed his motion to dismiss all charges, 
which the trial court again denied. 

The jury found defendant guilty of both charges. The trial court con-
solidated the charges for judgment and sentenced defendant to a split 
sentence of 13-25 months imprisonment, suspended for 24 months of 
supervised probation, and an active term of 140 days in jail. Defendant 
gave timely written notice of appeal.

II.  Larceny Indictment

[1] Defendant first argues that the larceny indictment on which he was 
tried was fatally defective because it “failed to allege that Manna Baptist 
Church was an entity capable of owning property.” We agree.

“It is well settled that a valid bill of indictment is essential to the 
jurisdiction of the trial court to try an accused for a felony.” State  
v. Abraham, 338 N.C. 315, 339, 451 S.E.2d 131, 143 (1994) (citation and 
quotation marks omitted). “A challenge to the facial validity of an indict-
ment may be brought at any time, and need not be raised at trial for 
preservation on appeal.” State v. LePage, 204 N.C. App. 37, 49, 693 S.E.2d 
157, 165 (2010).

“An indictment must allege all of the essential elements of the crime 
sought to be charged.” State v. Ledwell, 171 N.C. App. 328, 331, 614 S.E.2d 
412, 414 (citation and quotation marks omitted), disc. rev. denied, 360 
N.C. 73, 622 S.E.2d 624 (2005). “The essential elements of larceny are 
that the defendant (1) took the property of another; (2) carried it away; 
(3) without the owner’s consent; and (4) with the intent to permanently 
deprive the owner of the property.” State v. Justice, ___ N.C. App. ___, 
___, 723 S.E.2d 798, 801 (2012) (citation, quotation marks, and brackets 
omitted). “[A]n indictment for larceny which fails to allege the owner-
ship of the property either in a natural person or a legal entity capable 
of owning property is defective.” State v. Abbott, ___ N.C. App. ___, ___, 
720 S.E.2d 437, 440 (2011) (citation and quotation marks omitted).

Here, the indictment alleged two owners of the stolen property—
Andy Stephens and Manna Baptist Church. Andy Stephens is a natural 
person, but the indictment does not allege that Manna Baptist Church 
is a legal entity capable of owning property. Failure to include such an 
allegation is normally fatal to the indictment. See State v. Cathey, 162 
N.C. App. 350, 353, 590 S.E.2d 408, 410 (2004). The inclusion of Pastor 
Stephens as co-owner does not cure the omission here. 

Where an indictment alleges two owners of the stolen property, the 
State must prove that each owner had at least some property interest in 
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it. See State v. Greene, 289 N.C. 578, 585, 223 S.E.2d 365, 370 (1976) (“If 
the person alleged in the indictment to have a property interest in the 
stolen property is not the owner or special owner of it, there is a fatal 
variance entitling defendant to a nonsuit.”); State v. Burgess, 74 N.C. 
272, 273 (1876) (“If one is charged with stealing the property of A, it will 
not do to prove that he stole the joint property of A and B.”); State v. Hill,  
79 N.C. 656, 659 (1878) (holding that where an indictment alleges multiple 
owners, the State must prove that there were in fact multiple owners). If 
one of the owners were incapable of owning property, the State neces-
sarily would be unable to prove that both alleged owners had a property 
interest. Therefore, where the indictment alleges multiple owners, one 
of whom is not a natural person, failure to allege that such an owner has 
the ability to own property is fatal to the indictment. Consequently, the 
indictment here is fatally flawed and defendant’s conviction for larceny 
must be vacated. See Abbott, ___ N.C. App. at ___, 720 S.E.2d at 441.

III.  Breaking or Entering a Place of Worship

[2] Defendant next argues that the trial court erred in denying his 
motion to dismiss the charge of felony breaking or entering a place of 
worship because there was insufficient evidence of his intent to commit 
larceny therein. We agree.

When ruling on a motion to dismiss for insufficient evi-
dence, the trial court must consider the evidence in the 
light most favorable to the State, drawing all reasonable 
inferences in the State’s favor. Any contradictions or con-
flicts in the evidence are resolved in favor of the State, 
and evidence unfavorable to the State is not considered. 
The trial court must decide only whether there is sub-
stantial evidence of each essential element of the offense 
charged and of the defendant[’s] being the perpetrator  
of the offense. Substantial evidence is relevant evidence 
that a reasonable mind might accept as adequate to sup-
port a conclusion. When the evidence raises no more than 
a suspicion of guilt, a motion to dismiss should be granted. 
However, so long as the evidence supports a reasonable 
inference of the defendant’s guilt, a motion to dismiss is 
properly denied even though the evidence also permits a 
reasonable inference of the defendant’s innocence.

State v. Chillo, 208 N.C. App. 541, 545, 705 S.E.2d 394, 397 (2010) (cita-
tion and quotation marks omitted).
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A person commits the felony of breaking or entering a place of 
worship if he “[1] wrongfully breaks or enters [2] any building that is a 
place of religious worship [3] with intent to commit any felony or lar-
ceny therein.” N.C. Gen. Stat. § 14-54.1(a) (2011). There are two lesser-
included offenses to this charge: felony breaking or entering under N.C. 
Gen. Stat. § 14-54(a) (2011), which lacks the “place of religious worship” 
element, and misdemeanor breaking or entering under N.C. Gen. Stat.  
§ 14-54(b) (2011), which lacks both the “place of religious worship” ele-
ment and the intent element.

Defendant does not contend that the State failed to present suffi-
cient evidence that he wrongfully entered a place of religious worship. 
He argues that the State failed to present sufficient evidence of intent to 
commit a larceny therein.

“Intent is a mental attitude seldom provable by direct evidence. 
It must ordinarily be proved by circumstances from which it may be 
inferred.” Chillo, 208 N.C. App. at 546, 705 S.E.2d at 398. “The intent with 
which an accused broke and entered may be found by the jury from evi-
dence as to what he did within the [building].” State v. Brewer, 80 N.C. 
App. 195, 199, 341 S.E.2d 354, 357 (1986) (citation and quotation marks 
omitted). “For example, the intent to commit larceny may be inferred 
from the fact that defendant committed larceny.” Chillo, 208 N.C. App. at 
546, 705 S.E.2d at 398 (citation and quotation marks omitted). “Further, 
a defendant’s possession of stolen goods soon after the theft is a cir-
cumstance tending to show him guilty of the larceny.” State v. Baskin, 
190 N.C. App. 102, 109, 660 S.E.2d 566, 572 (citation, quotation marks, 
and brackets omitted), disc. rev. denied, 362 N.C. 475, 666 S.E.2d 648 
(2008). Finally, “[i]n the absence of a showing of a lawful motive, an 
intent to commit larceny may be reasonably inferred from an unlawful 
entry.” State v. Quilliams, 55 N.C. App. 349, 351, 285 S.E.2d 617, 619, 
cert. denied, 305 N.C. 590, 292 S.E.2d 11 (1982); see State v. McBryde, 
97 N.C. 393, 397, 1 S.E. 925, 927 (1887) (establishing that an inference of 
felonious intent may be made where a defendant breaks into a dwelling 
at night with “no explanatory facts or circumstances”). However, this 
inference may be precluded by evidence of facts or circumstances that 
reveal an innocent reason for the defendant’s entering into the building.1 

1. See, e.g., State v. Cook, 242 N.C. 700, 703, 89 S.E.2d 383, 385 (1955) (evidence suf-
ficient to preclude inference where the defendant did not flee when discovered, explained 
that he was looking for a particular person, and left when requested), State v. Moore, 
62 N.C. App. 431, 434, 303 S.E.2d 230, 232 (1983) (holding that there was sufficient evi-
dence of innocent intent where both the State’s and defendant’s evidence showed that the 
defendant was coerced at knifepoint to enter), State v. Humphries, 82 N.C. App. 749, 751, 
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The presumption, or inference as it is more properly called, 
is one of fact and not of law. The inference derived from 
[an unlawful entry] is to be considered by the jury merely 
as an evidential fact, along with the other evidence in the 
case, in determining whether the State has carried the bur-
den of satisfying the jury beyond a reasonable doubt of 
the defendant’s guilt. Proof of [unlawful entry] by the State 
does not shift the burden of proof to the defendant but the 
burden remains with the State to demonstrate defendant’s 
guilt beyond a reasonable doubt.

State v. Fair, 291 N.C. 171, 173, 229 S.E.2d 189, 191 (1976) (citations 
omitted).

Here, defendant admitted entering the church, but he explained that 
he entered to seek sanctuary, drink water, and pray. Defendant testified 
that the door to the church was unlocked when he arrived there. He 
stated that he saw that the door was slightly ajar and that a “sliver of 
light” was coming from within. He testified that he did not enter intend-
ing to steal anything and did not in fact steal anything. None of the State’s 
evidence contradicts this testimony. Pastor Stephens testified that when 
the church secretary arrived on the morning of 20 August 2012, she 
found the front door unlocked. There were no signs of forced entry. 
Pastor Stephens admitted that the door could have been left unlocked 
accidentally after Wednesday night services, which ended around 9 p.m.

Defendant testified that he arrived at the church after 12 a.m. and set 
back out on the road around sunrise, but that shortly thereafter he began 
having chest pains and called 911. Mr. Cobb, the EMT who responded to 
defendant’s call, testified that he was dispatched around 6:30 a.m. At 
the time, defendant was near an open field at the intersection of Burke 
Road and River Hill Road. The church is also located on Burke Road, 
though its distance from the intersection is not clear from the testimony. 
When Mr. Cobb arrived, defendant was sitting on the back of a fire truck, 
which had responded first. Defendant looked disheveled and worn out. 

348 S.E.2d 167, 169 (1986) (holding that the evidence was sufficient to preclude infer-
ence where defendant believed house to be that of his girlfriend and nothing in the dwell-
ing had been disturbed), disc. rev. dismissed, 320 N.C. 165, 357 S.E.2d 359 (1987), State  
v. Lamson, 75 N.C. App. 132, 133, 135, 330 S.E.2d 68, 68, 70 (holding that the evidence was 
sufficient to preclude inference where he tried to enter the house drunk and was staying 
at the neighboring house), disc. rev. denied, 314 N.C. 545, 335 S.E.2d 318 (1985); see also, 
State v. Keitt, 153 N.C. App. 671, 675-76, 571 S.E.2d 35, 37-38 (2002) (discussing the rebut-
table McBryde inference and holding that evidence of intoxication alone is insufficient to 
rebut it), aff’d per curiam, 357 N.C. 155, 579 S.E.2d 250 (2003).
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He had worn through the soles of his shoes. Defendant explained to Mr. 
Cobb that he had been wandering all night. Mr. Cobb testified that defen-
dant was not carrying anything and did not have anything in his pockets.

Four days later, after Sunday services, Pastor Stephens noticed 
that an audio receiver, some microphones, and some audio cords were 
missing. These items were kept at various places around the church, 
including by the sound system, in the front of the church, and in the bap-
tistery changing area, where defendant’s wallet was found. Investigator 
Woosley checked a pawn shop database, but found no reports of items 
matching those missing from the church. Neither the officers nor any 
of the church staff searched the area around the church for the missing 
items. The items were never recovered.

When Investigator Woosley spoke with defendant at the Cleveland 
County Detention Center, defendant admitted that he had been to the 
church, but stated that he could not remember what he had done there. 
Defendant explained that he was a religious man and that “he had been 
on a spiritual [journey].” He admitted having periodic blackouts related 
to his mental health issues and medications, but never admitted taking 
anything from the church or entering the church with intent to steal.2 

He said that he remembered going to the church and that the church 
door was open when he got there, but that he did not remember doing 
anything wrong once inside.

We conclude that these facts are sufficient “explanatory facts and 
circumstances” to preclude the McBryde inference. See McBryde, 97 
N.C. at 397, 1 S.E. at 927; Lamson, 75 N.C. App. at 135, 330 S.E.2d at 70. 
Unlike in the cases finding the evidence sufficient to infer intent from 
the breaking or entering alone, there was evidence of innocent intent 
and no evidence that defendant was discovered in the church and fled 
from the building. Cf. State v. Hill, 38 N.C. App. 75, 78, 247 S.E.2d 295, 
297 (1978). Instead, he called 911 from a location near the church. There 
was no evidence that defendant attacked occupants of the building.  
Cf. State v. Accor, 277 N.C. 65, 73, 175 S.E.2d 583, 588-89 (1970). There 
was no evidence that defendant entered the building in a manner con-
sistent with criminal intent—he entered through an unlocked front 
door. Cf. State v. Hedrick, 289 N.C. 232, 236, 221 S.E.2d 350, 353 (1976) 

2. Defendant did admit that he had previously broken into a residence, but there was 
no evidence that this offense had anything to do with the church, that it was in the same 
vicinity, or that it was uniquely similar to the facts here. Indeed, when the State attempted 
to elaborate on this other offense in rebuttal, the trial court excluded this evidence under 
Rule 403.
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(applying the McBryde presumption where the defendant pushed in a 
windowpane to retrieve a key, cut telephone wires, was familiar with the 
layout of the house, and fled when confronted); Quilliams, 55 N.C. App. 
at 351, 285 S.E.2d at 619 (concluding that there was sufficient evidence 
to survive a motion to dismiss where the defendant broke through a 
window, cut through a screen, and fled when discovered).

“Inference may not be based on inference. Every inference must 
stand upon some clear and direct evidence, and not upon some other 
inference or presumption.” Fair, 291 N.C. at 173-74, 229 S.E.2d at 190 
(citation and quotation marks omitted). Here, there was no evidence to 
contradict the innocent “facts and circumstances” offered by defendant. 
Therefore, the State was not entitled to rely on the McBryde inference 
to meet its burden.

Absent such an inference, we conclude that the evidence was insuf-
ficient, even taken in the light most favorable to the State, to show that 
defendant entered the church with intent to commit larceny. Brewer, 80 
N.C. App. at 199, 341 S.E.2d at 357. The church was unlocked for over 
three hours before defendant arrived. There was no evidence of forced 
entry. Several hours later, when Mr. Cobb encountered defendant on the 
same road as the church, defendant was not carrying anything. None of 
the church staff noticed that the items were missing until four days later, 
after Sunday services. There was no evidence that defendant tried to sell 
the items in local pawn shops. There was no evidence that defendant 
touched the audio system. In fact, the State presented no evidence that 
showed defendant ever possessed the missing items. Cf. Chillo, 208 N.C. 
App. at 546, 705 S.E.2d at 398; Baskin, 190 N.C. App. at 109, 660 S.E.2d 
at 572.

We hold that the State failed to meet its burden as to the intent ele-
ment of felonious breaking or entering a place of worship. The evidence 
is insufficient to support a reasonable inference that defendant entered 
the church with intent to commit larceny. Taken in the light most favor-
able to the State, the evidence here “raises no more than a suspicion of 
guilt.” Chillo, 208 N.C. App. at 545, 705 S.E.2d at 397. Therefore, the trial 
court erred in denying defendant’s motion to dismiss at the close of all 
the evidence. See id.

Although there was insufficient evidence to sustain a conviction for 
felonious breaking or entering, as defendant concedes, there was ample 
evidence to support a conviction for misdemeanor breaking or enter-
ing. Therefore, we remand for entry of judgment on that offense and 
resentencing. See State v. Dawkins, 305 N.C. 289, 291, 287 S.E.2d 885, 
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887 (1982) (remanding for entry of judgment on misdemeanor breaking 
or entering where evidence was sufficient to support that offense, but 
not felonious intent).

IV.  Ineffective Assistance of Counsel

[3] Defendant next argues that he received ineffective assistance of 
counsel because his trial counsel failed to move in limine to exclude 
evidence that he had been arrested on an unrelated breaking or enter-
ing charge and initially failed to object to introduction of that evidence 
at trial. When his trial counsel did object to the State’s attempt to call a 
witness in rebuttal to testify regarding the other charge, the trial court 
sustained the objection under Rule 403.

To prevail in a claim for [ineffective assistance of counsel], 
a defendant must show that his (1) counsel’s performance 
was deficient, meaning it fell below an objective standard 
of reasonableness, and (2) the deficient performance prej-
udiced the defense, meaning counsel’s errors were so seri-
ous as to deprive the defendant of a fair trial, a trial whose 
result is reliable.

State v. Smith, ___ N.C. App. ___, ___, 749 S.E.2d 507, 509 (2013) (cita-
tion and quotation marks omitted).

The relevance of the objected-to evidence here relates—at very 
best—to the defendant’s intent to commit larceny upon entering the 
church. Given our disposition of the breaking or entering charge, defen-
dant cannot show prejudice from any failure of his trial counsel to object 
to this evidence. Therefore, he is not entitled to a new trial.

V.  Conclusion

For the foregoing reasons, we conclude that the trial court was with-
out jurisdiction to try defendant on the larceny charge and that it erred 
in denying defendant’s motion to dismiss the felony breaking or entering 
charge. Because there was sufficient evidence to sustain a conviction 
for misdemeanor breaking or entering, we remand for entry of judgment 
and resentencing on that offense. 

VACATED, in part; REVERSED, in part; and REMANDED.

Judges STEPHENS and McCULLOUGH concur.
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Filed 1 July 2014

1. Constitutional Law—public trial—indecent liberties—court-
room closed during victim’s testimony

Defendant’s constitutional right to a public trial was not vio-
lated in an indecent liberties prosecution where the courtroom was 
closed during the victim’s testimony. While the trial court’s findings 
of fact were not supported by competent evidence in its original 
order, the trial court reevaluated the State’s motion to close the 
courtroom pursuant to remand instructions and made numerous 
supplemental findings regarding such things as the nature of the 
charges, the young age of the victim, the judge’s experience in that 
courthouse and the lack of alternatives. Those findings were suf-
ficient to support the courtroom closure. 

2. Indecent Liberties—substantial evidence—arousing or grati-
fying sexual desire

Defendant also argues that the trial court erred in denying his 
motion to dismiss the charge of indecent liberties with a child. 
Specifically, defendant contends that the State failed to demonstrate 
sufficient substantial evidence that he committed indecent liberties 
for the purpose of arousing or gratifying sexual desire. Testimony 
from the State’s witnesses coupled with the other instances of defen-
dant’s alleged sexual misconduct that gave rise to the first-degree 
rape charges are sufficient evidence to infer defendant’s purpose of 
arousing or gratifying sexual desire.

Appeal by defendant from judgment entered 1 May 2013 by Judge W. 
Russell Duke, Jr. in Beaufort County Superior Court. Heard in the Court 
of Appeals 23 April 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
Larissa S. Williamson, for the State. 

William D. Spence, for defendant. 

ELMORE, Judge.
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On 1 May 2013, a jury found Shawn Carlos Godley (defendant) guilty 
of indecent liberties with a child, and defendant pled guilty to being a 
habitual felon. Judge W. Russell Duke, Jr. consolidated the convictions 
into one judgment and sentenced defendant to 84-110 months of active 
imprisonment. Defendant appeals and raises as error the trial court’s 
decision to: 1.) grant the State’s motion to close the courtroom doors 
during the victim’s testimony and 2.) deny his motion to dismiss the  
indecent liberties charge. After careful consideration, we hold that  
the trial court did not err.  

I.  Facts

On 26 September 2011, a twelve-year-old female (the victim) and 
her grandmother went to the City of Washington Police Department 
to report a series of four alleged sexual events between the victim and 
defendant. Defendant was the boyfriend of the victim’s aunt and lived in 
the same residence as the victim during the alleged acts. The reported 
instances of sexual activity occurred between June and August 2011 and 
included kissing, fondling, masturbation, and intercourse. As a result, 
defendant was charged with three counts of first-degree rape of a child 
and taking indecent liberties with a child.

At trial, the State made an oral motion to close the courtroom doors 
during the testimony of its first witness, the victim. Over defendant’s 
objection, the trial court granted the State’s motion. Following the vic-
tim’s testimony, the State called Detective Dean Watson of the City of 
Washington Police Department as a witness and subsequently presented 
no further evidence. Four witnesses testified for defendant: defendant’s 
cousin, the legal assistant for defendant’s attorney, and the victim’s 
father and aunt. At the close of the State’s evidence, defendant made a 
motion to dismiss the indecent liberties charge for insufficiency of the 
evidence, which was denied by the trial court. The jury returned a ver-
dict of not guilty as to the three counts of first-degree rape but guilty of 
taking indecent liberties with a child.

 On 30 April 2014, this Court entered an order remanding this mat-
ter to the trial court to conduct a hearing and make appropriate findings 
of fact and conclusions of law regarding the temporary closure of the 
courtroom in accordance with Waller v. Georgia, 467 U.S. 39, 48, 104 
S.Ct. 2210, 2216-17, 81 L.Ed.2d 31, 39 (1984), as interpreted by this Court 
in State v. Rollins (Rollins I), ___ N.C. App. ___, ___, 729 S.E.2d 73, 77-79 
(2012). Defendant’s appeal was held in abeyance pending this Court’s 
receipt of the trial court’s order containing these new findings.
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A hearing was held by the trial court on 22 May 2014. On 28 May 
2014, the trial court entered an order containing findings of fact and con-
clusions of law as directed by this Court. 

II.  Analysis

a. Closing the Courtroom

[1] Defendant argues that the trial court erred in closing the courtroom 
during the victim’s testimony. Specifically, defendant avers that his con-
stitutional right to a public trial was violated because the State failed to 
present evidence sufficient to support the trial court’s decision to close 
the courtroom. We disagree. 

“In reviewing a trial judge’s findings of fact, we are ‘strictly limited 
to determining whether the trial judge’s underlying findings of fact are 
supported by competent evidence, in which event they are conclusively 
binding on appeal, and whether those factual findings in turn support 
the judge’s ultimate conclusions of law.’ ” State v. Williams, 362 N.C. 
628, 632, 669 S.E.2d 290, 294 (2008) (quoting State v. Cooke, 306 N.C. 132, 
134, 291 S.E.2d 618, 619 (1982)); see also Sisk v. Transylvania Cmty. 
Hosp., Inc., 364 N.C. 172, 179, 695 S.E.2d 429, 434 (2010) (“ ‘[F]indings 
of fact made by the trial judge are conclusive on appeal if supported 
by competent evidence, even if . . . there is evidence to the contrary.’ ” 
(quoting Tillman v. Commercial Credit Loans, Inc., 362 N.C. 93, 100-01, 
655 S.E.2d 362, 369 (2008))). This court reviews alleged constitutional 
violations de novo. State v. Tate, 187 N.C. App. 593, 599, 653 S.E.2d, 892, 
897 (2007).

Pursuant to the Sixth Amendment of the United States Constitution, 
a criminal defendant is entitled to a “public trial.” U.S. Const. amend. VI.

The requirement of a public trial is for the benefit of the 
accused; that the public may see he is fairly dealt with 
and not unjustly condemned, and that the presence of 
interested spectators may keep his triers keenly alive to a 
sense of their responsibility and to the importance of their 
functions. In addition to ensuring that judge and prosecu-
tor carry out their duties responsibly, a public trial encour-
ages witnesses to come forward and discourages perjury. 

Waller, 467 U.S. at 46, 104 S.Ct. at 2215 (citations and quotations omit-
ted). However, “the right to an open trial may give way in certain cases to 
other rights or interests, such as the defendant’s right to a fair trial or the 
government’s interest in inhibiting disclosure of sensitive information.” 
Id. at 45, 104 S.Ct. at 2215. In accordance with this principle, N.C. Gen. 
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Stat. § 15-166 (2013) permits the exclusion of certain persons from the 
courtroom in cases involving rape and other sexually-based offenses: 

In the trial of cases for rape or sex offense or attempt to 
commit rape or attempt to commit a sex offense, the trial 
judge may, during the taking of the testimony of the pros-
ecutrix, exclude from the courtroom all persons except 
the officers of the court, the defendant and those engaged 
in the trial of the case. 

Before a trial court may allow a courtroom closure, it must comply 
with the rule set forth in Waller. State v. Comeaux, ___ N.C. App. ___, 
___, 741 S.E.2d 346, 350 (2012). The State carries the burden “to present 
sufficient evidence, either in its case in chief or by voir dire, to per-
mit the trial court to satisfy the Waller test[.]” State v. Rollins (Rollins 
II), ___ N.C. App. ___, ___, 752 S.E.2d 230, 233 (2013). The trial court  
must balance the interests of the State with defendant’s constitutional 
right to a public trial through use of a four-part test: “(1) the party seek-
ing to close the hearing must advance an overriding interest that is  
likely to be prejudiced, (2) the closure must be no broader than neces-
sary to protect this interest, (3) the trial court must consider reasonable 
alternatives to closing the proceeding, and (4) it must make findings ade-
quate to support the closure.” Rollins I, ___ N.C. App. at ___, 729 S.E.2d 
at 77 (internal quotations and citations omitted). In making its findings,  
“[t]he trial court’s own observations can serve as the basis of a finding of 
fact as to facts which are readily ascertainable by the trial court’s obser-
vations of its own courtroom.” Rollins II, ___ N.C. App. ___, ___, 752 
S.E.2d at 235 (citation omitted). When this Court, on remand, directs a 
trial court to conduct a rehearing to make supplemental findings of fact 
and conclusions of law regarding the temporary closure of a courtroom, 
the trial court may base its supplemental findings of fact on evidence 
presented after the State’s original motion. See id. at ___, 752 S.E.2d at 
233-34 (rejecting defendant’s contention that on remand “the trial judge 
ought to place himself back at that point in time in the trial when he 
heard the State’s initial motion, and to consider only those facts he (the 
trial judge) knew at the time” and acknowledging that findings can “be 
based upon evidence presented . . . after the ruling upon the motion  
[for closure]”).  

Here, the State made its original oral motion to close the courtroom 
before any evidence had been presented, as the motion was made imme-
diately after opening statements and before any witness testified. In  
support of the motion, the State presented no evidence through voir-dire 
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or its case-in-chief but merely offered an argument and referenced the 
charging documents to convince the trial court to close the courtroom:

PROSECUTOR:  Judge, at this time, the State is making a 
motion to close the courtroom to any non-essential per-
sonnel during the testimony of the next witness . . . who is 
alleged as the victim in the indictment. I would assert that 
there’s a compelling interest, that given her age at the time 
of the offense and her age now, that the presence of non-
necessary personnel would create a hardship on her and 
make it difficult in testifying and her testimony is essential 
and that it’s not available to be admitted from any other 
source. So, for those reasons, I would ask to have non-
essential personnel removed during her testimony only. 
. . . Judge, you know by the nature of the charges, and 
even though I guess it’s not evidence, what you’ve heard 
from both counsel’s opening statements of what the alle-
gations are in regard to a quasi family relationship, and, of 
course, Your Honor has enough experience to know what 
the testimony generally is -- I mean, that and it involves 
minor child and there’s not an available alternative that 
I’m aware of.

Based on the above colloquy, the trial court originally made the fol-
lowing findings of fact:

1. The crimes alleged in the case at trial are of a sexual 
nature, 2. The crimes alleged in the case at trial involve 
an alleged victim [sic] is a minor child who is 13 years old 
now and crimes that took place in July and August of 2011.  
3. The facts involve a relationship between the alleged vic-
tim and the defendant that are of a quasi-family nature.  
4. The state contends that the evidence that would come 
from the minor child is not admissible by non-hearsay 
means from another reliable source. 5. The [d]efen-
dant objected to any closure of the courtroom on 6th 
Amendment grounds of due process, fundamental fair-
ness, and right to confront his accuser in a public trial. 

While the trial court’s findings of fact were not supported by compe-
tent evidence in its original order, the trial court reevaluated the State’s 
motion to close the courtroom on 22 May 2014, pursuant to our remand 
instructions. The trial court made numerous supplemental findings of 
fact, including: 
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1. The Court, prior to and during the selection of the jury 
and prior to the impaneling of the jury, made an extensive 
and exhaustive examination of the Clerk of Court’s crimi-
nal file and the indictments herein and readily recognized 
that the crimes alleged . . . are of a sexual nature, that the 
alleged victim is a minor child who is 13 years of age at 
the time of trial and that the crimes allegedly took place in 
July and August of 2011, almost two years earlier. 

2. [T]he right side of the Courtroom [is] occupied . . . with 
people charged with various misdemeanors and felonies 
and possibly their witnesses . . . and one reporter with the 
local newspaper who the Court did not recognize, and var-
ious attorneys of those persons, seated against the right 
wall of the Courtroom within the Bar. 

3. During the calling of the case for trial and during the 
selection of the jury, the Court has had the opportunity to 
observe the alleged victim, a teenager of 13 years of age, 
the defendant, a man with a criminal record allowing him 
to be charged as an habitual felon, and those people seated 
on the right side of the Courtroom and the attitude and 
demeanor of the victim and the defendant and the general 
nature and character of the audience seated on the right 
side of the Courtroom. 

4. Upon the jury being selected and . . . having been 
informed by the State in open court and at a bench con-
ference, with defendant’s counsel present, of the quasi-
familial nature of the relationship of the defendant and the 
alleged victim and that the testimony of the alleged victim 
is essential and uncorroborated and not available from any 
other source and would take only the remaining one hour 
and 15 minutes of the Court day (all of such representa-
tions were subsequently supported by the evidence prof-
fered by the State), and the Court having considered the 
demeanor of the victim, the defendant and the nature and 
character of the remaining audience situated on the right 
side of the Courtroom, the Court ordered those people 
who were not members of the defendant’s family, defense 
counsel seated against the right hand side of the wall of 
the Courtroom inside the Bar, witnesses in this case, other 
prosecutors and not other court personnel, to temporarily 
leave the Courtroom[.]  
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. . .

5. Having presided from time to time in Beaufort County 
Superior Court for over twenty years, the Court is well 
aware that a video feed or other technology that might 
allow remote testimony is not available . . . and no alterna-
tive method that would allow the victim to testify in front 
of the defendant or where the defendant would have the 
opportunity to view the testimony of the victim and where 
the jury could consider the evidence and the public could 
be present, is available so as for the trial to proceed in the 
Beaufort County Courthouse. 

These supplemental findings are supported by competent evidence 
in light of the 1.) trial court’s own observations of the criminal file, 
indictments, and personnel inside the courtroom; 2.) bench conference; 
3.) trial court’s experience in Beaufort County’s courthouse; and 4.) trial 
court’s consideration of the evidence presented during the State’s case-
in-chief. Moreover, the young age of the victim, nature of the charges, 
quasi-familial relationship with defendant, type of other persons pres-
ent in the courtroom, necessity of the victim’s non-hearsay testimony, 
limited time and scope of the courtroom closure, and lack of any rea-
sonable alternatives to closing the courtroom are findings sufficient to 
support the courtroom closure. Accordingly,  defendant’s constitutional 
right to a public trial was not violated.   

b.  Motion to Dismiss 

[2] Defendant also argues that the trial court erred in denying his motion 
to dismiss the charge of indecent liberties with a child. Specifically, 
defendant contends that the State failed to demonstrate sufficient 
substantial evidence that he committed indecent liberties for the pur-
pose of arousing or gratifying sexual desire pursuant to N.C. Gen. Stat.  
§ 14-202.1(a)(1). We disagree. 

“A motion to dismiss for insufficiency of the evidence is properly 
denied if substantial evidence exists to show: (1) each essential ele-
ment of the offense charged; and (2) that defendant is the perpetrator 
of such offense.” State v. Fuller, 166 N.C. App. 548, 554, 603 S.E.2d 569, 
574 (2004) (internal citation omitted). “The trial court’s function is to 
test whether a reasonable inference of the defendant’s guilt of the crime 
charged may be drawn from the evidence. The evidence is to be consid-
ered in the light most favorable to the State.” Id. (internal citations and 
quotations omitted). 
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The following elements are necessary to establish indecent liberties 
with a child under N.C. Gen. Stat. § 14-202.1(a)(1): “(1) the defendant 
was at least 16 years of age, (2) he was five years older than his victim, 
(3) he willfully took or attempted to take an indecent liberty with the 
victim, (4) the victim was under 16 years of age at the time the alleged 
act or attempted act occurred, and (5) the action by the defendant was 
for the purpose of arousing or gratifying sexual desire.” State v. Rhodes, 
321 N.C. 102, 104-05, 361 S.E.2d 578, 580 (1987) (internal citation omit-
ted). “Indecent liberties are defined as such liberties as the common 
sense of society would regard as indecent and improper.” State v. Every, 
157 N.C. App. 200, 205, 578 S.E.2d 642, 647 (2003) (citations and internal 
quotations omitted). Moreover, “[t]hat the action was for the purpose of 
arousing or gratifying sexual desire, may be inferred from the evidence 
of the defendant’s actions.” State v. Sims, 216 N.C. App. 168, 171, 720 
S.E.2d 398, 400 (2011) (citation and quotation omitted). 

Defendant’s indecent liberties with the victim in June 2011 are 
illustrated by the State’s witnesses. The victim stated that while at her 
grandmother’s house, defendant kissed her on the mouth, told her not 
to tell anyone about what transpired, and continued to kiss her even 
after she asked him to stop. Detective Watson testified that when the 
victim spoke to police officers on 26 September 2011 about the sexual 
activity at her grandmother’s house, she indicated that defendant “made 
sexual advances on her while he was drunk[,]” kissed her, fondled her 
“under her clothing,” “touch[ed] her breasts and vagina, but did not pen-
etrate her.” Such testimony constitutes substantial evidence of taking 
indecent liberties with the victim. Moreover, this testimony coupled 
with the other instances of defendant’s alleged sexual misconduct that 
gave rise to the first-degree rape charges are sufficient evidence to infer 
defendant’s purpose of arousing or gratifying sexual desire. See State  
v. Minyard, ___ N.C. App. ___, ___, 753 S.E.2d 176, 182-188 (2014) appeal  
dismissed, disc. review denied, 50P14, 2014 WL 1512491 (2014) (hold-
ing that the victim’s statements that the defendant used his penis to 
touch the victim’s buttocks and penis multiple times “provide[d] ample 
evidence to infer [the] [d]efendant’s purpose of obtaining sexual gratifi-
cation”); see also State v. Creech, 128 N.C. App. 592, 599, 495 S.E.2d 752, 
756-57 (1998) (holding that “the jury could reasonably conclude” that the 
defendant’s acts “were committed to arouse defendant’s sexual desire” 
where he gave the victim massages while only wearing “his underwear 
while [the victim] wore only his shorts[,]” and the State offered testi-
mony “concerning [the] defendant’s similar pattern of behavior during 
massages with other young males”). Accordingly, the trial court did not 
err in denying defendant’s motion to dismiss for insufficient evidence.  
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III.  Conclusion

In sum, the trial court neither erred in granting the State’s motion to 
close the courtroom doors during the victim’s testimony nor in denying 
defendant’s motion to dismiss the indecent liberties charge for insuf-
ficient evidence.

No error. 

Judges McCULLOUGH and DAVIS concur.

STATE OF NORTH CAROLINA
v.

DOUGLAS EUGENE VEAL

No. COA13-1407

Filed 1 July 2014

Search and Seizure—reasonable suspicion—driving while 
impaired—tip from gas station attendant

The trial court in a prosecution for impaired driving and other 
offenses properly denied defendant’s motion to suppress all evi-
dence stemming from the initial stop where an attendant at a gas 
station called in a tip, an officer was dispatched, and defendant was 
arrested after failing field sobriety tests. This tip was more reliable 
than one from a true anonymous caller because the caller was iden-
tified as an employee of the gas station, defendant was not “seized” 
by the officer’s approach and initial questioning, and the officer’s 
personal observations of the odor of alcohol and an unopened con-
tainer of beer made during the voluntary encounter were a sufficient 
basis for reasonable suspicion to support a stop.

Appeal by defendant from judgment entered 6 August 2013 by Judge 
Alan Z. Thornburg in Buncombe County Superior Court. Heard in the 
Court of Appeals 23 April 2014.

Attorney General Roy Cooper, by Assistant Attorney General 
David Shick, for the State.

Cheshire Parker Schneider & Bryan, PLLC, by John Keating Wiles, 
for defendant-appellant.
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McCULLOUGH, Judge.

Douglas Eugene Veal (“defendant”) appeals the order of the trial 
court, denying his motion to suppress evidence. For the following rea-
sons, we affirm the order of the trial court.

I.  Background

On 4 July 2011, Officer Rodney Cloer of the Asheville Police 
Department (“Officer Cloer”) was dispatched to a report of an intoxi-
cated driver in a green Chevy truck at the Citistop gas station located 
at 760 Haywood Road. The report of an intoxicated person came 
through dispatch from an employee at the Citistop gas station. Dispatch 
reported that there was a very intoxicated male subject trying to leave 
the gas station in a green Chevy truck with a bed cover. Dispatch also 
identified the subject as an elderly white male in a white hat. Officer 
Cloer responded to the call and drove to the gas station and parked his 
car in the parking lot. He then observed defendant driving his green 
truck in the parking lot. Officer Cloer approached defendant on foot 
and asked to speak with him. While speaking with defendant, Officer 
Cloer noticed an odor of alcohol coming from defendant and observed 
an unopened can of beer in the truck. Defendant told Officer Cloer that 
he was going to a funeral in Alabama. Officer Cloer noted that defen-
dant had slurred speech. Due to his observations, Officer Cloer asked 
defendant to get out of his vehicle. While attempting to get out of his 
truck, defendant stumbled and nearly fell and used the side of the vehi-
cle to maintain his balance.

Officer Cloer, certified in standardized field sobriety testing, 
instructed defendant to perform the “Horizontal Gaze Nystagmus” test. 
While Officer Cloer was performing the test, Officer Cloer observed six 
out of the six signs indicating impairment. He also asked defendant to 
perform the “Walk and Turn” test. While attempting to administer the 
test, defendant continued to ask questions during the instructional phase, 
lost his footing three times, used his arms for balance, and started the 
test without being asked. Due to these actions, Officer Cloer terminated 
the test and placed defendant under arrest for Driving While Impaired.

During the process of his arrest, defendant asked to be let go if he 
told Officer Cloer a location where drugs and stolen guns could be found. 
Officer Cloer explained that defendant was under arrest and he was not 
able to make any deals with defendant. Defendant was then transported 
to the jail where he subsequently refused to take the Intoxilyzer breath 
test to determine his blood alcohol level. Officer Cloer obtained a search 
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warrant from the magistrate in order to perform a blood test on defen-
dant. Defendant was transported to Memorial Mission Hospital where 
his blood was drawn in an ambulance in the parking lot.

On 3 October 2011, defendant was indicted for habitual impaired 
driving and operating a motor vehicle without an operator’s license. On 
5 March 2012, defendant was indicted on attaining habitual felon status 
and failure to appear on the charge of habitual impaired driving after 
being released. On 5 July 2013, defendant filed a motion to suppress all 
evidence obtained from the alleged illegal seizure, arguing that Officer 
Cloer lacked reasonable articulable suspicion of criminal wrongdoing. 
The same day, defendant also filed a motion to suppress blood seized 
from defendant, and a motion to suppress evidence of statements made 
by defendant. On 29 July 2013, defendant filed a motion to exclude and 
objection to evidence of his alleged refusal of the Intoxilyzer test.

Defendant’s trial came on for hearing on the 29 July 2013 criminal 
session of Buncombe County Superior Court. At the hearing, Aaron 
Wakenhut, the employee who called in the report of an intoxicated per-
son, testified to his observations in the store. He could not remember 
the incident at the time of the trial, but testified by reading his witness 
statement aloud. In his statement he said that “the man was stumply 
[sic] walking, made a slight mess with hot water for his soup. Hard time 
talking and slurred. Took a very long time to respond.” By order entered 
1 August 2013, the trial court denied the motions to suppress. The order 
made the following pertinent findings of fact:

1. During the late evening hours of July the 4th, 2011, 
while on duty, Officer Cloer from the Asheville Police 
Department was dispatched to a gas station on 
Haywood Road to investigate an impaired person, and 
that he went there and that he parked his vehicle, got 
out, and observed the Defendant driving a truck in the 
parking lot.

2. That Officer Cloer went up to the Defendant’s truck, at 
which time it was stopped, asked if he could speak to 
the Defendant, then detected the odor of alcohol, and 
at that same time observed an unopened container of 
beer in the truck, and then upon observing that and 
smelling that and opining that the Defendant had  
slurred speech, he was unsteady on his feet, he  
had him submit to field sobriety tests.
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. . . . 

6. The officer did not observe the Defendant  driving, 
except in the lot; however, he was dispatched there 
for the purpose of investigating the potential of that 
illegal activity, and that the Defendant was under the 
wheel of a truck that was moving and the motor was 
on and it was in a public vehicular area.

On 6 August 2013, defendant pled guilty to the charge of habitual 
driving while impaired and attaining habitual felon status, while preserv-
ing his right to appeal his motion to suppress. The charges of no opera-
tor’s license and failure to appear on the charge of habitual impaired 
driving after being released were dismissed. Defendant was sentenced 
to a term of 66 to 89 months imprisonment. Defendant entered notice of 
appeal on 6 August 2013.

II.  Standard of Review

Our review of a trial court’s motion to suppress is “strictly limited 
to determining whether the trial judge’s underlying findings of fact are 
supported by competent evidence, in which event they are conclusively 
binding on appeal, and whether those factual findings in turn support 
the judge’s ultimate conclusions of law.” State v. Cooke, 306 N.C. 132, 
134, 291 S.E.2d 618, 619 (1982). Any unchallenged findings of fact are 
“deemed to be supported by competent evidence and are binding on 
appeal.” State v. Roberson, 163 N.C. App. 129, 132, 592 S.E.2d 733, 735-36 
(2004). The trial court’s conclusions of law are fully reviewable de novo 
on appeal. State v. Hughes, 353 N.C. 200, 208, 539 S.E.2d 625, 631 (2000). 
“[T]he trial court’s conclusions of law must be legally correct, reflecting 
a correct application of applicable legal principles to the facts found.” 
State v. Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001) (altera-
tion in original) (internal quotation marks and citations omitted).

III.  Discussion

Defendant’s sole argument on appeal is that the trial court erred when 
it denied his motion to suppress all evidence stemming from the initial 
stop because Officer Cloer made an illegal stop of defendant’s vehicle. 
Defendant contends that the initial stop was illegal because it was not 
warranted by a reasonable and articulable suspicion of criminal activity.

The Fourth Amendment of the Constitution provides the right of 
people to be secure in their persons and protects citizens from unrea-
sonable searches and seizures. U.S. Const. amend. IV. However, the 
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United States Supreme Court has held that “[n]o one is protected by 
the Constitution against the mere approach of police officers in a public 
place.” State v. Brooks, 337 N.C. 132, 141, 446 S.E.2d 579, 585 (1994) 
(quoting State v. Streeter, 283 N.C. 203, 208, 195 S.E.2d 502, 506 (1973)). 
The Supreme Court has also held that “a seizure does not occur simply 
because a police officer approaches an individual and asks a few ques-
tions.” Florida v. Bostick, 501 U.S. 428, 434, 115 L. Ed. 2d 389, 398 (1991).

Our Supreme Court held in State v. Brooks, 337 N.C. 132, 446 S.E.2d 
579 (1994), that neither reasonable suspicion nor probable cause were 
required for an agent to approach the defendant and engage in conversa-
tion. In Brooks, the officer approached the vehicle while the defendant 
was sitting in the driver’s seat. Id. at 137, 446 S.E.2d at 583. The officer 
shined a flashlight on the defendant and noticed an empty holster within 
the reach of the defendant. Id. The officer asked where his gun was 
located and the defendant responded that he was sitting on the gun. Id. 
The officer asked the defendant to “ease it out real slow” and the defen-
dant reached under his right thigh and handed the gun to the officer. Id. 
The defendant was allowed to exit and enter the vehicle multiple times 
during the interaction. Without putting the defendant under arrest, the 
officer asked him if he had any “dope” in the car. The defendant replied 
in the negative and asked if the officer would like to search the vehicle. 
Brooks at 137-38, 446 S.E.2d at 583. Upon searching the vehicle, with the 
defendant’s help, the officer discovered a bag of cocaine and arrested  
the defendant for possession of cocaine and carrying a concealed 
weapon. Id. at 138, 446 S.E.2d at 583-84. The defendant filed a motion to 
suppress the search and seizure of drugs from his vehicle, arguing that 
the officer lacked probable cause. Id. at 136, 446 S.E.2d at 582-83. The 
Court found that there was no evidence that the officer “made a physi-
cal application of force or that the defendant submitted to any show 
of force.” Id. at 142, 446 S.E.2d at 586. Our Supreme Court held that  
“[o]fficers who lawfully approach a car and look inside with a flashlight 
do not conduct a ‘search’ within the meaning of the Fourth Amendment. 
If, as a result, the officers see some evidence of a crime, this may estab-
lish probable cause to arrest the occupants.” Brooks at 144, 446 S.E.2d 
at 587 (internal citations omitted).

In State v. Isenhour, 194 N.C. App. 539, 670 S.E.2d 264 (2008), offi-
cers were patrolling in a high crime area when they observed the defen-
dant and a passenger parked in the back corner of a fast food restaurant 
parking lot. The officers parked the patrol car eight feet away from the 
defendant’s vehicle and approached on foot. Id. at 540, 670 S.E.2d at 266. 
The defendant’s window would not roll down so he opened the car door 
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to speak with the officers. Due to the inconsistency between the defen-
dant’s and passenger’s reason for being in the parking lot, the defendant 
was asked to exit his vehicle. Id. at 541, 670 S.E.2d at 266. The officer 
patted down the defendant and asked for consent to search his vehicle. 
The defendant consented, and while searching the vehicle, the officers 
found a pill bottle containing methadone pills. Id. This Court found that 
the officer did not create “any real ‘psychological barriers’ to defendant’s 
leaving such as using his police siren, turning on his blue strobe lights, 
taking his gun out of his holster, or using threatening language.” Id. at 
544, 670 S.E.2d at 268. Our Court held that the officer’s actions did not 
constitute a seizure of the defendant, so “no reasonable suspicion was 
required for [the officer] to approach defendant’s car and ask him ques-
tions.” Id.

In this case, similar to Brooks, there is no evidence that Officer  
Cloer used any physical force when approaching defendant. Officer Cloer  
approached defendant’s vehicle and engaged in conversation with him, 
as the officer did in Brooks. He testified that he walked up to defen-
dant’s car on foot and asked to speak with him. During that conversa-
tion, Officer Cloer observed signs of intoxication (the odor of alcohol 
on defendant, an unopened can of beer, and slurred speech) leading 
him to investigate defendant further. Similar to Isenhour, Officer Cloer 
also did not use any “psychological barriers” while initiating contact 
with defendant. He testified that he did not activate his blue lights and 
there is no evidence that he removed his gun from his holster or used 
a threatening tone initiating contact with defendant. Thus, as found in 
Brooks and Isenhour, Officer Cloer engaged in a voluntary encounter 
with defendant.

The test for determining whether a seizure has occurred “is whether, 
taking into account all of the circumstances surrounding the encounter, 
the police conduct would ‘have communicated to a reasonable person 
that he was not at liberty to ignore the police presence and go about 
his business.’ ” Florida at 437, 115 L. Ed. 2d at 400 (quoting Michigan 
v. Chesternut, 486 U.S. 567, 569, 100 L. Ed. 2d 565 (1988)). In the pres-
ent case, Officer Cloer pulled into the parking lot of the gas station and 
parked his vehicle. He testified that he did not pull his vehicle in behind 
defendant’s car, he did not activate his blue lights, and there is no evi-
dence that he spoke in a threatening tone. He further testified that he got 
out of his vehicle and approached defendant’s truck on foot and asked to 
speak with defendant. Our Supreme Court has held that these actions do 
not constitute a “seizure” of defendant. See State v. Brooks, 337 N.C. 132, 
446 S.E.2d 579 (1994). Because defendant was not “seized” by Officer 
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Cloer’s approach and initial questioning, reasonable suspicion of crimi-
nal activity is not required.

Unlike a voluntary encounter, “[a]n investigatory stop must be justi-
fied by ‘a reasonable suspicion, based on objective facts, that the indi-
vidual is involved in criminal activity.’ ” State v. Watkins, 337 N.C. 437, 
441, 446 S.E.2d 67, 70 (1994) (quoting Brown v. Texas, 443 U.S. 47, 51, 61 
L. Ed. 2d 357, 362 (1979)). Reasonable suspicion requires that 

[t]he stop . . . be based on specific and articulable facts, as 
well as the rational inferences from those facts, as viewed 
through the eyes of a reasonable, cautious officer, guided 
by [the officer’s] experience and training. The only require-
ment is a minimal level of objective justification, some-
thing more than an ‘unparticularized suspicion or hunch.’

Id. at 441-42, 446 S.E.2d at 70 (quoting United States v. Sokolow, 490 
U.S. 1, 7, 104 L. Ed. 2d 1, 10 (1989)) (quotation marks and internal cita-
tions omitted). “The Fourth Amendment requires that police have an 
articulable and reasonable suspicion of criminal conduct before making 
an investigative stop of an automobile.” United States v. Arzaga, 9 F.3d 
91, 93 (10th Cir. 1993) (emphasis added).

Since we have determined that Officer Cloer’s initial interaction 
with defendant was a voluntary encounter, his personal observations 
during that time may be used to determine reasonable suspicion for the 
subsequent investigatory stop. When he approached defendant’s vehi-
cle, Officer Cloer noticed the odor of alcohol coming from defendant 
and observed an unopened container of beer in defendant’s truck. This 
Court has previously held that similar observations observed during a 
consensual encounter establish reasonable suspicion to further detain 
and investigate defendant. State v. Veazey, 191 N.C. App. 181, 195, 662 
S.E.2d 683, 692 (2008) (stating that during the initial lawful checkpoint 
detention, the officer’s observations of “a strong odor of alcohol in the 
vehicle and . . . that Defendant’s eyes were red and glassy . . . provided 
a sufficient basis for reasonable suspicion permitting Trooper Carroll to 
pursue further investigation and detention of Defendant”).

Officer Cloer initiated an investigatory stop when, suspecting that 
defendant was impaired, he asked defendant to step out of his vehicle 
to further investigate. We find that his personal observations of the odor 
of alcohol and an unopened container of beer made during the volun-
tary encounter are a sufficient basis for reasonable suspicion to support  
the stop.
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Defendant also argues that the basis of his stop was from an anony-
mous tip. The report of an impaired driver came from information given 
by an unnamed employee. Since the caller was not identified by name, 
defendant argues that these facts constitute a stop based on an anony-
mous tip.

It is well established that “[a]n anonymous tip can provide reason-
able suspicion as long as it exhibits sufficient indicia of reliability.” State 
v. Hughes, 353 N.C. 200, 207, 539 S.E.2d 625, 630 (2000). Even if a tip 
lacks sufficient indicia of reliability, it “may still provide a basis for rea-
sonable suspicion if it is buttressed by sufficient police corroboration.” 
Id. “In sum, to provide the justification for a warrantless stop, an anony-
mous tip ‘must have sufficient indicia of reliability, and if it does not, 
then there must be sufficient police corroboration of the tip before the 
stop may be made.’ ” State v. Peele, Jr., 196 N.C. App. 668, 672, 675 S.E.2d 
682, 685 (2009) (quoting Hughes at 207, 539 S.E.2d at 630).

In United States v. Quarles, 330 F.3d 650 (4th Cir. 2003), an indi-
vidual called 911 and reported that the defendant was walking down 
Nash Street and was wanted by the U.S. Attorney’s Office. The caller 
provided a description, including that the defendant was a black male 
with dreadlocks, and an accurate description of what the defendant was 
currently wearing. Id. at 652. The 911 operator asked the caller why the 
U.S. Attorney’s office was interested in the defendant. The caller stated 
that he was wanted for carrying a gun and that the defendant had killed 
the caller’s brother, but had “beat the case.” Id. The caller was kept  
on the phone with the operator and continued to follow the defendant, 
keeping the operator updated until the caller saw officers arrive and 
put the defendant on the ground. Id. The court stated that “the caller 
here gave enough information to be identified later, and therefore, was 
not totally anonymous at any time.” Quarles at 654. It also held that the 
caller “provided sufficient information to the police that he could have 
been held accountable for his statements.” Id. at 656.

Similarly, in the present case, the caller was identified as an 
employee of the Citistop gas station where defendant’s car was located. 
This information was sufficient to ascertain his identity when police 
arrived. The second officer on the scene, Officer McCullough, was able 
to identify the caller as Aaron Wakenhut and obtain a statement from 
him. Thus, Wakenhut was “bound to have felt as though he was being 
held accountable for what he was saying.” Quarles at 656. Wakenhut 
also gave information based off his personal observations of defendant’s 
behavior inside the store. He testified that defendant was stumbling, 
made a mess with the hot water for his soup, had slurred speech, a hard 
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time talking, and took a very long time to respond. Accordingly, the tip in 
this case would be a more reliable tip than a true anonymous caller case 
where the caller gives no identifying information.

Since we have determined defendant was not seized when Officer 
Cloer approached him and engaged in conversation, Officer Cloer was 
able to corroborate the caller’s information before initiating a stop. 
Officer Cloer’s personal observations of the odor of alcohol coming from 
defendant and an unopened container of beer on the passenger seat cor-
roborated the caller’s tip of an impaired person. Officer Cloer’s observa-
tions during the voluntary encounter with defendant, prior to asking him 
to get out of his vehicle, along with the information from the caller’s tip, 
established reasonable suspicion for the stop.

Defendant cites to State v. Blankenship, __ N.C. App. __, 748 S.E.2d 
616 (2013), as his main source of authority for why the trial court erred. 
In Blankenship, officers received a “be-on-the-lookout” message from 
dispatch. A taxicab driver anonymously called 911 and reported that he 
observed a red Mustang convertible with a black soft top driving errati-
cally, running over traffic cones, and continuing west on Patton Avenue. 
Id. at __, 748 S.E.2d at 617. The caller also provided the license plate, 
“XXT-9756”. Id. A few minutes later, the officers spotted a red Mustang 
with a black soft top and an “X” in the license plate heading west on 
Patton Avenue. Id. When the officers caught up to the vehicle, it had 
made a turn and was approaching a security gate. Id. As the driver 
attempted to open the gate, the officers activated their blue lights and 
stopped the defendant. Blankenship at __, 748 S.E.2d at 617. At this 
time, the officers had not observed the “defendant violating any traffic 
laws or see any evidence of improper driving that would suggest impair-
ment[.]” When one of the officers spoke to the defendant, he detected 
a strong odor of alcohol and asked him to perform field sobriety tests. 
Id. Based on his performance, the defendant was arrested for driving 
while impaired. This Court found that the officers were unable to judge 
the caller’s “credibility and to confirm firsthand that the tip possessed 
sufficient indicia of reliability. Since [the caller’s] anonymous tip did 
not possess sufficient indicia of reliability, [the officers] did not possess 
reasonable, articulable suspicion to stop defendant’s car.” Id. at __, 748 
S.E.2d at 620.

This case is distinguishable from Blankenship in two distinct ways. 
In Blankenship, the call was a true anonymous tip because the taxi-
cab driver did not give any information that would enable the caller to 
be identified. His identity was only discovered because the 911 oper-
ator was able to go back and trace the phone number. Id. at __, 748 
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S.E.2d at 617. By not identifying himself, the officers could not judge 
the caller’s credibility. “Since the officers did not have an opportunity 
to assess his credibility,” the caller lacked sufficient indicia of reliabil-
ity. Id. at __, 748 S.E.2d at 618. However, in this case, the caller was 
identified as an employee of the business where defendant was located, 
thus giving enough information that allowed for his identity to be ascer-
tained at the scene and making him a more reliable tipster than the one  
in Blankenship.

In Blankenship, although the officers did not personally observe the 
defendant committing any unlawful behavior, they immediately initiated 
a stop by activating their blue lights as the “driver, defendant, attempted 
to open the gate.” Id. at __, 748 S.E.2d at 617. The initial encounter was 
not voluntary because the immediate activation of their blue lights acted 
as a show of authority that would make a reasonable person feel that 
they were not free to leave. Because it was not voluntary, reasonable 
suspicion was required to conduct the stop. In the case at hand, Officer 
Cloer did not activate his blue lights when he pulled into the parking 
lot and parked his car away from defendant’s vehicle. He approached 
defendant on foot and engaged in a conversation in a voluntary encoun-
ter allowing Officer Cloer to make his own personal observations of the 
odor of alcohol and an unopened container of beer inside the car. Thus, 
unlike in Blankenship, Officer Cloer was able to personally observe 
defendant’s behavior to corroborate the caller’s tip prior to initiating 
the stop and he was able to form the necessary reasonable suspicion 
of criminal activity. Therefore, defendant’s reliance on Blankenship  
is misplaced.

IV.  Conclusion

We conclude that the initial encounter between Officer Cloer and 
the defendant was a voluntary encounter and thus did not require rea-
sonable suspicion. Accordingly, Officer Cloer’s observations during the 
consensual encounter (the odor of alcohol and an unopened container) 
established reasonable suspicion to further detain and investigate the 
defendant. Based on the foregoing, we hold the trial court properly 
denied defendant’s motion to suppress all evidence stemming from the 
initial stop.

Affirmed.

Judges ELMORE and DAVIS concur.
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STATE OF NORTH CAROLINA
v.

THORNE OLIVER WATLINGTON

No. COA13-661

Filed 1 July 2014

1. Appeal and Error—appellee’s brief—not timely—motion to 
dismiss—denied

Defendant’s motion to strike the State’s brief as untimely filed 
was denied. The filing of an appellee’s brief is not a prerequisite for 
the perfection of an appeal and an appellee’s failure to file a brief 
in a timely manner should not result in striking the brief, absent 
a showing of material prejudice to the appellant. The record here 
clearly established that defendant did not demonstrate particular-
ized prejudice and defendant’s motion was denied in an exercise of 
the Court of Appeal’s discretion. However, the State’s counsel was 
strongly admonished to refrain from such conduct.

2. Evidence—text messages—not prejudicial
Defendant’s contention that the trial court erred by sustaining 

the State’s objections to the admission of evidence concerning the 
contents of certain text messages was overruled. Assuming without 
deciding that the text messages were properly authenticated and 
were relevant, there was no reasonable possibility that the outcome 
would have been different otherwise.

3. Criminal Law—instructions—eyewitness identification
The trial court did not err in a prosecution for armed rob-

bery and other offenses by refusing to give defendant’s requested 
instruction on eyewitness identification evidence. The instruction 
that defendant requested bore a strong resemblance to the New 
Jersey instruction developed as a result of State v. Henderson, 208 
N.J. 208, which contained numerous factual statements about the 
impact of weapons, focus, stress, racial differences, and the degree 
of certainty expressed by the witness. Given that there was no such 
evidence in the present record, along with the instructions actually 
given, the trial court did not err by declining to deliver defendant’s 
requested instruction.
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Appeal by defendant from judgments entered 5 October 2012 by 
Judge Henry W. Hight, Jr., in Alamance County Superior Court. Heard in 
the Court of Appeals 9 December 2013.

Attorney General Roy Cooper, by Special Deputy Attorney General 
Grady L. Balentine, Jr., for the State.

Appellate Defender Staples Hughes, by Assistant Appellate 
Defenders John F. Carella and Benjamin Dowling-Sendor, for 
Defendant.

ERVIN, Judge.

Defendant Thorne Oliver Watlington appeals from judgments sen-
tencing him to a term of eight to ten months imprisonment based upon 
his conviction for felonious breaking or entering, to a consecutive term 
of eight to ten months imprisonment based upon his conviction for felo-
nious larceny, to a consecutive term of fourteen to seventeen months 
imprisonment based upon his conviction for possession of a firearm by 
a felon, and to a consecutive term of sixty days imprisonment based 
upon his conviction for assault by pointing a gun. On appeal, Defendant 
contends that the trial court erred by refusing to admit the contents of 
certain text messages and by failing to deliver his requested instruc-
tion concerning the manner in which the jury should evaluate the valid-
ity of eyewitness identification evidence. After careful consideration 
of Defendant’s challenges to the trial court’s judgments in light of the 
record and the applicable law, we conclude that the trial court’s judg-
ments should remain undisturbed.

I.  Factual Background

A.  Substantive Facts

1.  State’s Evidence

a.  Background Information

Defendant’s cousin, Loven McLaughlin, has known Defendant 
his entire life. In the summer of 2011, Defendant came to live with 
Loven McLaughlin and Loven McLauchlin’s mother in the Forestdale 
Apartments because Defendant was not getting along with his own 
parents. In the latter part of July, Loven McLaughlin’s mother told 
Defendant that he would have to leave. After Defendant’s departure, 
Loven McLaughlin noticed that Defendant was sleeping in the woods 
near the Mellow Mushroom.
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b.  Firearm Theft

In July 2011, Cody May, who had gone to high school with Defendant, 
lived in the Forestdale Apartments. After seeing Defendant in the apart-
ment complex, Mr. May reestablished a connection with him.

On 25 July 2011, Mr. May stayed home from work. At noon, he left 
to go to a medical appointment with his girlfriend to learn the gender 
of their baby. As a result of the fact that Defendant was present when 
Mr. May departed, the two of them left simultaneously. Defendant had 
only been to Mr. May’s apartment on a few occasions before the date  
in question.

About forty-five minutes after leaving his apartment, Mr. May real-
ized that he had forgotten something and returned home. Upon arriv-
ing at his apartment, Mr. May discovered that the back door had been 
kicked in and that an Xbox video game system; three rifles, including a 
Norinco SKS with a laser sight and that held 7.62 millimeter rounds; and 
a laptop had been stolen.

c.  Mellow Mushroom Incident

Kenneth Pryor was working at the Mellow Mushroom on the evening 
of 27 July 2011. After going outside for a cigarette break, Mr. Pryor noticed 
a man exiting his truck. Upon making this observation, Mr. Pryor yelled 
at and ran towards the intruder, causing him to head in the opposite 
direction. As Mr. Pryor caught up with the intruder, the intruder turned 
around, pulled what appeared to be an SKS rifle out of a bag, pointed it 
at Mr. Pryor, and told him to lie down on the ground. Instead of comply-
ing with this command, Mr. Pryor ran in the opposite direction.

A few days later, Mr. Pryor identified Defendant as his assailant 
after viewing a photographic lineup, claiming to be 90% certain that his 
identification was accurate. At trial, however, Mr. Pryor only expressed 
a 50% certainty that his identification of Defendant as the assailant 
was correct. In support of Mr. Pryor’s identification testimony, Loven 
McLaughlin testified that he had gone to the Mellow Mushroom on the 
date of the incident involving Mr. Pryor so that Defendant could use 
his cell phone and that, upon arriving at the Mellow Mushroom, he had 
observed Defendant being chased, displaying a firearm with a laser sight, 
and chasing the individual who had been pursuing him.

d.  Arby’s Incident

On the night of 29 July 2011, Anja Frick and Jessi Richardson were 
working at the Arby’s Restaurant on Huffman Mill Road. After helping 
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Ms. Frick close the store at around 1:40 a.m., Ms. Richardson got into 
her car. At that point, she noticed an African-American male standing 
beside her car and gesturing as if he wanted her to roll down her window 
or exit the car. After Ms. Richardson did neither, the man went away.

As Ms. Frick locked the door to the store, she saw a light emanat-
ing from a laser shining on the wall beside her. Although Ms. Frick ini-
tially believed that the light had been caused by a co-worker or either 
her father or her brother, who had come to pick her up, an individual 
approached her as she neared the vehicle in which she was to ride. After 
telling this person to go away, Ms. Frick realized that another individual 
was holding a long gun with a laser sight to her father’s head on the other 
side of the car.

After Ms. Frick’s father stated that he did not have any money, the 
individual who had approached Ms. Frick said, “just shoot him.” At 
that point, Ms. Frick’s father realized that another person was pres-
ent and saw that this person was pointing a rifle directly at his head. 
Eventually, the armed assailant took wallets from both Ms. Frick’s father 
and brother and took a cell phone from her brother before running 
towards the woods with the individual who had approached her. As the 
men ran away, one of them said, “give me the gun.” Ms. Frick then went 
to a nearby Walmart with her father and brother and called the police. 
Andre McLaughlin, Loven McLaughlin’s first cousin, testified that he and 
Defendant had committed the Arby’s robbery.

On the following morning, Ms. Frick’s father and brother returned to 
the scene of the robbery in the hope of finding their wallets, which con-
tained family photographs. As the two men looked for their wallets, they 
found an identification card that contained a photograph of Defendant 
near the edge of the parking lot. Ms. Frick’s father stated, “that’s the guy 
that robbed us,” as soon as he looked at it. Ms. Frick’s father had a 70% 
level of confidence in the accuracy of his identification of the person 
depicted on the identification card as one of the perpetrators of the rob-
bery. He then called the police, informed them that he had found the 
card, and left it in their possession. At trial, Ms. Frick’s father identified 
Defendant as being the individual who had robbed him and his son.

e.  Apprehension of Suspects

During the course of the investigation into the Arby’s robbery, Ms. 
Frick’s brother provided Detective Gary Matthew Fitch of the Burlington 
Police Department with his cell phone number. After Detective Fitch 
called Ms. Fitch’s brother’s cell phone in order to determine its loca-
tion, investigating officers went to the Forestdale Apartments and began 
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randomly knocking on doors for the purpose of seeking information 
concerning the Arby’s robbery.

At approximately 12:30 p.m., the investigating officers went to 
Apartment H-F. After knocking and receiving no response, the investigat-
ing officers noticed two cell phones in the rear of a nearby Honda auto-
mobile, one of which resembled the cell phone that had been taken from 
Ms. Frick’s brother. In addition, the investigating officers noticed that 
there was a rifle shell in the front seat. Upon calling the number assigned 
to Ms. Frick’s brother’s cell phone, the investigating officers heard a cell 
phone vibration emanating from the interior of the Honda automobile.

At approximately 3:00 p.m., Rashawn Alston emerged from 
Apartment H-F and entered the Honda automobile. Investigating officers 
detained Mr. Alston before he was able to leave. About an hour later, 
Loven and Andre McLaughlin came out of the same apartment and were 
taken into custody. Upon learning that yet another individual remained in 
the apartment, investigating officers entered the apartment and detained 
Defendant. During a subsequent search of the apartment, officers found 
a wallet that resembled the one that had been taken from Ms. Frick’s 
father. At a nearby abandoned building, investigating officers found a 
vehicle that contained a rifle with an attached laser sight and 7.29 by  
39 millimeter rounds that had been loaded into an SKS magazine. In addi-
tion, Defendant’s fingerprints were found on an ammunition box seized 
from the vehicle.

2.  Defendant’s Evidence

Defendant and Loven McLaughlin, with whom he had grown up, are 
second cousins. Defendant knew Andre McLaughlin from high school. 
After graduating high school, Defendant enlisted in the Army. While 
serving in the military, Defendant was arrested for being in a stolen 
vehicle, entered a negotiated plea to a felony, and received a twelve- 
month sentence.

After his release from incarceration, Defendant went to stay with 
Loven McLaughlin. Defendant denied that Loven McLaughlin’s mother 
had requested that he leave and claimed, on the contrary, that Loven 
McLaughlin was in the process of leaving as the result of numerous noise 
complaints. Upon being re-called, however, Loven McLaughlin testified 
that his mother had told Defendant that he needed to leave because she 
had heard that he was getting into trouble around town.

After coming to live with Loven McLaughlin, Defendant visited Mr. 
May, whom he had known in high school, on three occasions. On the first 
visit, during which he was accompanied by Loven McLaughlin, Mr. May 
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showed a pistol to the two men. In the course of the second visit, during 
which Loven McLaughlin was not present, Mr. May showed Defendant 
a number of guns and asked for Defendant’s help in locating a pur-
chaser for these weapons. Mr. May did not ever show Defendant an SKS 
rifle. Subsequently, Defendant mentioned Mr. May’s request to Loven 
McLaughlin and Mr. Alston, whom he had met at Loven McLaughlin’s 
apartment. The third and final visit to Mr. May’s apartment occurred on 
the day of the theft. During his visits to Mr. May’s apartment, Defendant 
had noticed ammunition crates in the living room and touched one of 
them given his curiosity about what was inside.

Defendant denied having returned to Mr. May’s apartment on the 
day of the theft, breaking into Mr. May’s apartment, or stealing firearms 
and ammunition from Mr. May. Similarly, Defendant denied having asked 
Loven McLaughlin to come to the Mellow Mushroom or having pointed 
a firearm at Mr. Pryor.

Although he initially told investigating officers that he and his friends 
had been at home at the time of the Arby’s robbery, Defendant testified at 
trial that, after Loven McLaughlin and Andre McLaughlin arrived at the 
apartment, a woman named Sonia, whose last name he did not recall, 
picked him up and took him to a hotel, where they stayed all night. The 
following morning, Defendant returned to Loven McLaughlin’s apart-
ment, where he fell asleep. Upon awakening, Defendant noticed that the 
house was empty, called Loven McLaughlin’s phone to find out where he 
was, and went to a Kmart for the purpose of meeting Loven McLaughlin 
and Andre McLaughlin.

Subsequently, Mr. Alston picked the group up and took them back 
to Loven McLaughlin’s apartment. After arriving at the apartment, how-
ever, Loven McLaughlin observed that investigating officers were in the 
area. Although an officer knocked on the door, no one answered. At that 
point, Defendant decided to sleep for a few hours.

Once Defendant woke up, the members of the group began leav-
ing the apartment. However, Defendant decided to use the restroom 
before exiting. As he left the restroom, investigating officers entered the  
apartment and took him into custody. He was then taken to the police 
department for questioning.

Defendant speculated that he might have dropped his identification 
card near the Arby’s at which the robbery occurred since he regularly 
used a walking route near that location. In a letter that Defendant wrote 
to Mr. May after his incarceration, Defendant denied having stolen any-
thing from Mr. May, claimed to have been in Raleigh at the time of the 
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theft, and opined that Mr. Alston had committed the theft given that evi-
dence of the theft had been found in his car. In addition, Defendant told 
Mr. May that he had reached the conclusion that Mr. Alston was the cul-
prit because Mr. Alston had mentioned an Xbox 360 to him and because 
Defendant had told Mr. Alston about Mr. May’s guns. Finally, Defendant 
requested that Mr. May contact Loven McLaughlin on his behalf and pro-
vided Mr. May with Loven McLaughlin’s number, which he listed as (336) 
263-9913.

B.  Procedural History

On 31 July 2011, warrants for arrest were issued charging Defendant 
with two counts of robbery with a dangerous weapon, two counts of 
attempted robbery with a dangerous weapon, possession of a sto-
len motor vehicle, possession of stolen property, breaking or entering  
a motor vehicle, assault by pointing a gun, financial transaction card 
theft, and possession of a firearm by a felon. On 29 August 2011, the 
Alamance County grand jury returned bills of indictment charging 
Defendant with two counts of robbery with a dangerous weapon; two 
counts of attempted robbery with a dangerous weapon; possession of a 
stolen motor vehicle; possession of stolen property; breaking or enter-
ing into a motor vehicle; assault by pointing a gun; financial transaction 
card theft; and possession of a firearm by a felon. On 1 September 2011, a 
warrant for arrest charging Defendant with felonious breaking or enter-
ing, felonious larceny, and possession of stolen goods was issued. On  
5 March 2012, the Alamance County grand jury returned a bill of indict-
ment charging Defendant with felonious breaking or entering, feloni-
ous larceny, and possession of stolen goods. On 25 September 2012, the 
State voluntarily dismissed the financial transaction card theft charge.

The charges against Defendant came on for trial at the 25 September 
2012 criminal session of the Alamance County Superior Court before 
the trial court and a jury. At the conclusion of the trial, the jury found 
Defendant guilty of felonious breaking or entering, felonious larceny, one 
count of felonious possession of stolen property, breaking or entering a 
motor vehicle, assault by pointing a gun, and possession of a firearm by 
a convicted felon; not guilty of one count of attempted robbery with a 
firearm, possession of a stolen motor vehicle, and a second count of pos-
session of stolen property; and failed to reach a unanimous verdict with 
respect to two counts of robbery with a dangerous weapon and a second 
count of attempted robbery with a dangerous weapon.1 After arresting 

1. The effect of the jury’s verdict in practical terms was to convict Defendant of 
breaking into Mr. May’s apartment and stealing his laptop computer, Xbox, and firearms; 
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judgment in connection with Defendant’s conviction for possession of 
stolen property, the trial court entered judgments sentencing Defendant 
to four consecutive active terms totaling thirty-two to thirty-nine months 
imprisonment, and one suspended term of six to eight months imprison-
ment, with Defendant being placed on supervised probation for a period 
of thirty-six months subject to certain terms and conditions. Defendant 
noted an appeal to this Court from the trial court’s judgments.

II.  Legal Analysis

A.  Motion to Strike the State’s Brief

[1] As an initial matter, we must address Defendant’s motion to strike 
the State’s brief, which was filed in an untimely manner without any 
justification or excuse and after several extensions of the time within 
which it was authorized to do so had been obtained. Although the com-
plete failure on the part of counsel for the State to comply with our rules 
concerning the timing within which the State’s brief should have been 
filed is quite troubling and although we strongly admonish counsel for 
the State to refrain from engaging in such conduct in the future, we con-
clude that Defendant’s dismissal motion should be denied for a number 
of reasons.

As an initial matter, we note that the filing of an appellee’s brief, 
as compared to the filing of an appellant’s brief, is not a prerequisite 
for the perfection of an appeal. According to the relevant provisions of 
the North Carolina Rules of Appellate Procedure, while “the appeal may 
be dismissed” “[i]f an appellant fails to file and serve a brief within the 
time allowed,” an appellee’s failure to file his or her brief in a timely 
manner simply means that he or she may not “be heard in oral argu-
ment except by permission of the court.” N.C.R. App. P. 13(c). For that 
reason, decisions such as Thompson v. First Citizens Bank & Trust 
Co., 151 N.C. App. 704, 706, 567 S.E.2d 184, 186-87 (2002), and Dalenko 
v. Wake Cnty. Dep’t of Human Servs., 157 N.C. App. 49, 53-54, 578 S.E.2d 
599, 602, cert. denied, 357 N.C. 457, 585 S.E.2d 383 (2003) cert. denied 
sub nom Bennett v. Wake Cnty. Dep’t of Human Servs., 540 U.S. 1178, 
124 S. Ct. 1411, 158 L. Ed. 2d 79 (2004), in which this Court dismissed 
appeals based upon the appellant’s failure to file a brief, shed little light 

breaking into Mr. Pryor’s motor vehicle, assaulting Mr. Pryor by pointing a gun, and pos-
sessing a firearm at the time of the assault upon Mr. Pryor; to acquit Defendant of attempt-
ing to rob Ms. Richardson with a dangerous weapon, possessing Ms. Frick’s brother’s 
wallet, and possessing a stolen motor vehicle; and to fail to reach agreement with respect 
to the issue of whether Defendant robbed Ms. Frick’s father and brother and attempted to 
rob Ms. Frick.
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on the proper resolution of this issue. As a result, since nothing in the 
relevant provisions of the North Carolina Rules of Appellate Procedure 
mandates the striking of the State’s brief, we must evaluate the merits 
of Defendant’s motion to strike based upon an analysis of the decisions 
governing the manner in which violations of the North Carolina Rules of 
Appellate Procedure should be sanctioned.

Although the Rules of Appellate Procedure “are mandatory and 
[the] failure to follow these rules will subject an appeal to dismissal,” 
Steingress v. Steingress, 350 N.C. 64, 65, 511 S.E.2d 298, 299 (1999), 
“a party’s failure to comply with nonjurisdictional rule requirements 
normally should not lead to dismissal of the appeal.” Dogwood Dev. & 
Mgmt. Co., LLC v. White Oak Transp. Co., 362 N.C. 191, 198, 657 S.E.2d 
361, 365 (2008). Instead, N.C.R. App. P. 25(b) and N.C.R. App. P. 34 pro-
vide this Court with substantial discretion in determining an appropriate 
sanction in the event that a party commits a non-jurisdictional violation 
of the North Carolina Rules of Appellate Procedure.

Admittedly, a decision to strike a party’s brief is not as significant 
as a decision to dismiss a party’s appeal. However, striking an appellee’s 
brief is among the most significant sanctions, if not the most significant, 
that can be imposed upon an appellee. For that reason, we are inclined 
to believe that an appellee’s failure to file his or her brief in a timely 
manner should not, as a general proposition, result in the striking of 
that party’s brief in the absence of a showing that the appellee’s con-
duct has resulted in material prejudice to the appellant. Although the 
record clearly establishes that the State has completely failed to provide 
any legitimate excuse for its failure to file its brief in a timely manner, 
the record also clearly establishes that Defendant has not demonstrated 
that he suffered any particularized prejudice as a result of the State’s 
lack of timely action. As a result, we hereby conclude, in the exercise of 
our discretion, that Defendant’s motion to strike the State’s brief should 
be, and hereby is, denied. Counsel for the State is, however, strongly 
admonished to refrain from engaging in such inexcusable conduct in 
the future and should understand that any repetition of the conduct dis-
closed by the present record will result in the imposition of significant 
sanctions upon both the State and himself personally.

B.  Substantive Legal Issues

1.  Admissibility of Text Messages

[2] In his brief, Defendant contends that the trial court erred by sus-
taining the State’s objections to the admission of evidence concerning 
the contents of certain text messages obtained by investigating officers 
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during an examination of Mr. Alston’s cell phone. More specifically, 
Defendant contends that the cell phone messages were relevant and 
properly authenticated and that the exclusion of the evidence in ques-
tion prejudiced his chances for a more favorable outcome at trial. We do 
not find Defendant’s argument persuasive.

a.  Relevant Facts

The phone number listed on Loven McLaughlin’s arrest report was 
(336) 263-9913. According to Loven McLaughlin, the investigating offi-
cers did not confiscate his cell phone at the time that he was taken into 
custody and never asked him to verify his phone number. In addition, 
Loven McLaughlin testified that he could not remember the cell phone 
number assigned to his phone as of the date upon which he was arrested 
given the large number of phones that he had utilized.

Although Detective Jennifer Bradley Matherly of the Burlington 
Police Department prepared Loven McLaughlin’s arrest report, she 
acknowledged that the names, dates, phone numbers, and other infor-
mation that she recorded on that document could have emanated from 
a range of sources, such as information provided by the suspect, infor-
mation contained in the warrant for arrest, or information on file with 
or available to the Burlington Police Department. For that reason, 
Detective Matherly indicated that, while she could have confirmed a 
phone number shown on the arrest report with the suspect, she might 
have obtained that information in another way as well and did not 
know the source of any specific item of information shown on Loven 
McLaughlin’s arrest report. Detective Matherly did state, however, that 
she would not have used information obtained from one suspect in fill-
ing out an arrest report relating to a different suspect.

After recovering Mr. Alston’s cell phone, investigating officers 
photographed each individual text message found in that instrument. 
During this process, investigating officers found messages sent to Mr. 
Alston from individuals identified as “LuvBoat” and “SnakeNDAGrass.” 
Although Andre McLaughlin testified that Mr. Alston referred to Loven 
McLaughlin as “LuvBoat,” Loven McLaughlin denied that Mr. Alston 
called him by that name and asserted, instead, that Mr. Alston called him 
“Slogey.” In addition, Loven McLaughlin testified that he was not plan-
ning on moving, that he is not related to Mr. Alston, and that he and Mr. 
Alston never referred to each other as “cuz.”

After Defendant began to cross-examine Loven McLaughlin about 
the text messages taken from Mr. Alston’s phone, the State lodged a suc-
cessful objection. Subsequently, during his own case in chief, Defendant 
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sought to obtain the admission of the text messages in question. 
However, the trial court sustained the State’s objection to the admission 
of these text messages. In both instances, the State’s objections were 
predicated on authentication and relevance grounds.

The text messages sought to be introduced showed a callback 
number of (336) 263-9913. Without reciting the contents of these text 
messages in their entirety, certain messages that “LuvBoat” sent to Mr. 
Alston’s phone contained repeated statements concerning “LuvBoat’s” 
need for money in order “to find a place to stay,” inquiring if “ur cuzin” 
was going to “sell it,” and asking if Mr. Alston had “got the money.” 
During the same time that he was receiving these text messages from 
“LuvBoat,” messages were sent from Mr. Alston’s phone to “Cuz” stating 
“u gta choppa” and “r u strap[p]ed.” The undisputed evidence reflects 
that “choppa” is a reference to an assault rifle, while the fact that some-
one is “strapped” means that he or she is in possession of a weapon.

b.  Admissibility of Text Messages

According to well-established North Carolina law, the requirement 
that an item be properly authenticated before being admitted into evi-
dence is “satisfied by evidence sufficient to support a finding that the 
matter in question is what its proponent claims.” N.C. Gen. Stat. § 8C-1, 
Rule 901(a). “A trial court’s determination as to whether a document 
has been sufficiently authenticated is reviewed de novo on appeal as a 
question of law.” State v. Crawley, __ N.C. App. __, __, 719 S.E.2d 632, 
637 (2011), disc. review denied, 365 N.C. 553, 722 S.E.2d 607 (2012). 
Similarly, evidence is relevant when it has “any tendency to make the 
existence of any fact that is of consequence to the action more probable 
or less probable than it would be without the evidence.” N.C. Gen. Stat. 
§ 8C-1, Rule 401. “Although ‘[a] trial court’s rulings on relevancy tech-
nically are not discretionary and therefore are not reviewed under the 
abuse of discretion standard applicable to [N.C. Gen. Stat. § 8C-1,] Rule 
403, such rulings are given great deference on appeal.’ ” Dunn v. Custer, 
162 N.C. App. 259, 266, 591 S.E.2d 11, 17 (2004) (quoting State v. Wallace, 
104 N.C. App. 498, 502, 410 S.E.2d 226, 228 (1991), appeal dismissed, 
331 N.C. 290, 416 S.E.2d 398, cert. denied, 506 U.S. 915, 113 S. Ct. 321, 
121 L. Ed. 2d 241 (1992)). “A defendant is prejudiced by errors relating 
to rights arising other than under the Constitution of the United States 
when there is a reasonable possibility that, had the error in question not 
been committed, a different result would have been reached at the trial 
out of which the appeal arises.” N.C. Gen. Stat. § 15A-1443(a).
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Assuming, without deciding, that the text messages at issue in this 
case were properly authenticated and were relevant to the matters 
at issue at trial, we are unable to determine that there was a reason-
able possibility that the outcome at Defendant’s trial would have been  
different had these errors not been committed. The ultimate effect of 
the jury’s verdicts was to convict Defendant of breaking into Mr. May’s 
apartment and stealing various electronic items and firearms and break-
ing into Mr. Pryor’s motor vehicle and pointing an assault rifle at him. 
In attempting to persuade us that the exclusion of these text messages 
constituted prejudicial error, Defendant contends that these messages 
undercut the credibility of Loven McLaughlin’s testimony by refuting his 
contention that he, rather than Defendant, was being forced to move and  
suggested that Loven McLaughlin had been involved in the theft of the 
firearms from Mr. May’s apartment and their subsequent use in the com-
mission of other offenses given his attempt to get Mr. Alston to sell 
the firearms taken at that time. Although the record might support the  
inferences that Defendant contends should be drawn from these text 
messages, those inferences have little strength.

As an initial matter, even if the record suffices to support an inference 
that the text messages from “LuvBoat” were sent by Loven McLaughlin, 
the record contains substantial evidence that would support a contrary 
inference. Secondly, the record contains no evidence concerning the 
identity of “Cuz,” to whom the text messages concerning the firearms 
were sent. Thirdly, the text messages from “LuvBoat” simply inquire 
whether “ur cuzin [is] goin to sell it,” which is less than a clear cut refer-
ence to the sale of one or more firearms, much less those taken from 
Mr. May’s apartment. Fourthly, the inference that the firearms referred 
to in the text messages to “Cuz” are the same weapons that had been 
taken from Mr. May’s apartment is less than compelling. Finally, as the 
trial court noted, even if the text messages in question establish that 
Loven McLaughlin was involved in the entry into Mr. May’s apartment, 
that fact, without more, does not exonerate Defendant of any involve-
ment in the commission of that crime given the undisputed evidence 
that Defendant, Loven McLaughlin, Andre McLaughlin, and Mr. Alston 
were spending a great deal of time together during the time in which that 
crime was committed. As a result, the inference that Defendant wishes 
us to draw from the text messages in question is, at best, an ambiguous 
and equivocal one.

In addition, the record contains substantial additional evidence 
of Defendant’s guilt. For example, the record contains the essentially 
undisputed testimony of Mr. May to the effect that Defendant was 
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familiar with his property and that his apartment had been broken 
into and his property taken within a relatively short period of time 
after he and Defendant left the premises. In addition, Mr. Pryor identi-
fied Defendant as the individual who broke into his motor vehicle and 
pointed a rifle at him. Although the strength of Mr. Pryor’s identifica-
tion of Defendant waned between the time of the investigation and the 
time of trial, that fact, standing alone, should not divert our attention 
from the fact that the jury heard evidence that Mr. Pryor was 90% cer-
tain that Defendant was the individual who had broken into his vehicle 
and pointed an assault rifle at him shortly after the commission of those 
crimes. In short, the other evidence of Defendant’s guilt, while perhaps 
not overwhelming, was certainly strong. As a result, given the limited 
strength of the inferences that Defendant wishes us to draw from the 
text messages at issue in this case coupled with the relative strength 
of the State’s other evidence of Defendant’s guilt, we are unable to say 
that Defendant has shown that there is a reasonable possibility that the 
outcome at trial would have been different had the evidence in ques-
tion been admitted at Defendant’s trial. For that reason, we hold that 
Defendant is not entitled to an award of appellate relief based upon this 
challenge to the trial court’s judgments.

2.  Jury Instructions

[3] Secondly, Defendant contends that the trial court erred by refusing 
to instruct the jury in accordance with his requested instruction relat-
ing to the manner in which it should consider the credibility of eyewit-
ness identification evidence. More specifically, Defendant contends that 
the trial court should have informed the jury about the results of recent 
research into factors bearing upon the accuracy of such evidence during 
its instructions to the jury. Defendant is not entitled to relief from the 
trial court’s judgments on the basis of this contention.

a.  Standard of Review

“It is the duty of the trial court to instruct the jury on all substantial 
features of a case raised by the evidence.” State v. Shaw, 322 N.C. 797, 
803, 370 S.E.2d 546, 549 (1988). For that reason, a “[f]ailure [by the trial 
court] to instruct upon all substantive or material features of the crime 
charged is error.” State v. Bogle, 324 N.C. 190, 195, 376 S.E.2d 745, 748 
(1989). While “[i]t is well established in this jurisdiction that the trial 
court is not required to give a requested instruction in the exact lan-
guage of the request,” “when the request is correct in law and supported 
by the evidence in the case, the court must give the instruction in sub-
stance.” State v. Green, 305 N.C. 463, 476-77, 290 S.E.2d 625, 633 (1982). 
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This Court reviews issues relating to the substance of the trial court’s 
instructions using a de novo standard of review. State v. Osorio, 196 N.C. 
App. 458, 466, 675 S.E.2d 144, 149 (2009).

b.  Applicable Background Information

In 2012, the New Jersey Supreme Court released a new pattern jury 
instruction addressing eyewitness identification issues2 that was based 
upon its decision in State v. Henderson, 208 N.J. 208, 27 A.3d 872 (2011). 
In Henderson, the defendant contended “that the identification [of him 
as the culprit] was not reliable because the officers investigating the 
case intervened during the identification process and unduly influenced 
the eyewitness.” 208 N.J. at 217, 27 A.3d at 877. During its consideration 
of Henderson, the New Jersey Supreme Court ordered that an eviden-
tiary hearing be held for the purpose of evaluating whether the “assump-
tions and other factors reflected in the two-part” test set out in Manson 
v. Brathwaite, 432 U.S. 98, 97 S. Ct. 2243, 53 L. Ed. 2d 140 (1977), and the 
five factors that must be considered in the course of applying that test 
remained “valid and appropriate in light of recent scientific and other 
evidence.” Id. at 228, 27 A.3d at 884. On remand, the parties developed 
a record that included testimony from “seven experts and [contained] 
more than 2,000 pages of transcripts along with hundreds of scientific 
studies.” Id. at 217-18, 27 A.3d at 877. In reviewing the resulting special 
master’s report, the New Jersey Supreme Court determined “that the sci-
entific evidence considered at the remand hearing [was] reliable”; that, 
“based on the testimony and ample record developed at the hearing,” “a 
number of system and estimator variables can affect the reliability of 
eyewitness identifications”; and that the “evidence offer[ed] convincing 
proof that the current test for evaluating the trustworthiness of eyewit-
ness identifications should be revised.” Id. at 218, 283-85, 27 A.3d at 877, 
916-17.

After making these preliminary determinations, the New Jersey 
Supreme Court concluded that, “[t]o evaluate whether there is evidence 
of suggestiveness to trigger a [pretrial] hearing, courts should consider 
the following non-exhaustive list of system variables,” including:

1. Blind Administration. Was the lineup procedure 
performed double-blind? If double-blind testing was 
impractical, did the police use a technique like the “enve-
lope method” . . . to ensure that the administrator had no 

2. Supreme Court Releases Eyewitness Identification Criteria for Criminal Cases, 
(19 July 2012), http://www.judiciary.state.nj.us/pressrel/2012/pr120719a.htm.
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knowledge of where the suspect appeared in the photo 
array or lineup?

2. Pre-identification Instructions. Did the administra-
tor provide neutral, pre-identification instructions warn-
ing that the suspect may not be present in the lineup 
and that the witness should not feel compelled to make  
an identification?

3. Lineup Construction. Did the array or lineup contain 
only one suspect embedded among at least five innocent 
fillers? Did the suspect stand out from other members of 
the lineup?

4. Feedback. Did the witness receive any information or 
feedback, about the suspect or the crime, before, during, 
or after the identification procedure?

5. Recording Confidence. Did the administrator record 
the witness’ statement of confidence immediately after  
the identification, before the possibility of any confirma-
tory feedback?

6. Multiple Viewings. Did the witness view the suspect 
more than once as part of multiple identification proce-
dures? Did police use the same fillers more than once?

7. Showups. Did the police perform a showup more 
than two hours after an event? Did the police warn the 
witness that the suspect may not be the perpetrator and 
that the witness should not feel compelled to make an 
identification?

8. Private Actors. Did law enforcement elicit from the 
eyewitness whether he or she had spoken with anyone 
about the identification and, if so, what was discussed?

9. Other Identifications Made. Did the eyewitness ini-
tially make no choice or choose a different suspect or filler?

Id. at 289-91, 27 A.3d at 920-21. In addition, the New Jersey Supreme 
Court held that, in order to determine whether an identification was 
valid, courts should consider particular “estimator” variables, including:

1. Stress. Did the event involve a high level of stress?

2. Weapon focus. Was a visible weapon used during a 
crime of short duration?
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3. Duration. How much time did the witness have to 
observe the event?

4. Distance and Lighting. How close were the witness 
and perpetrator? What were the lighting conditions at  
the time?

5. Witness Characteristics. Was the witness under the 
influence of alcohol or drugs? Was age a relevant factor 
under the circumstances of the case?

6. Characteristics of Perpetrator. Was the culprit wear-
ing a disguise? Did the suspect have different facial fea-
tures at the time of the identification?

7. Memory decay. How much time elapsed between the 
crime and the identification?

8. Race-bias. Does the case involve a cross-racial 
identification?

Some of the above estimator variables overlap with the 
five reliability factors outlined in Neil v. Biggers, supra, 
409 U.S.at 199-200, 93 S. Ct. at 382, 34 L. Ed. 2d at 411, 
which we nonetheless repeat:

9. Opportunity to view the criminal at the time of  
the crime.

10. Degree of attention.

11. Accuracy of prior description of the criminal.

12. Level of certainty demonstrated at the confrontation.

Did the witness express high confidence at the time  
of the identification before receiving any feedback or 
other information?

13. The time between the crime and the confrontation. 
(Encompassed fully by “memory decay” above.)

Id. at 291-92, 27 A.3d at 921-22. After describing the manner in which the 
trial courts should evaluate the admissibility of eyewitness identifica-
tion testimony, the New Jersey Supreme Court noted that “juries will 
continue to hear about all relevant system and estimator variables at 
trial, through direct and cross-examination and arguments by counsel”; 
directed that “enhanced instructions be given to guide juries about the 
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various factors that may affect the reliability of an identification in a 
particular case” “[b]ased on the record developed on remand”; and cre-
ated a process under which various committees would draft proposed 
revisions to the existing pattern instructions relating to the validity of 
eyewitness identification evidence based upon the determinations set 
out in the Henderson opinion for its consideration. Id. at 296, 298-99, 27 
A.3d at 924-26.3 

c.  Defendant’s Requested Eyewitness Identification Instruction

The eyewitness identification instruction that Defendant requested 
the trial court to deliver in this case was eight pages long and contained 
language that bore a strong resemblance to the New Jersey instruction 
developed as a result of the Henderson decision. Among other things, 
Defendant requested the trial court to instruct the jury that “there are 
risks of making mistaken identifications” and that the jury should con-
sider a number of factors in evaluating the credibility of the eyewitness 
identification testimony presented in this case, including, among other 
things, the witness’ “opportunity to view the person who committed the 
offense”; the witness’ “level of stress,” given that high levels of stress 
can reduce an eyewitness’s ability to recall; “[t]he amount of time [the 
witness had] to observe an event”; whether the “witness saw a weapon 
during the incident,” since “the presence of a visible weapon may reduce 
the reliability of a subsequent identification”; the distance between the 
witness and the person being identified; the adequacy of the lighting 
conditions at the time that the witness saw the perpetrator; the extent 
to which the witness’ level of intoxication “affect[ed] the reliability of 
the identification”; the possible use of a disguise; the “accuracy of any 
description [that] the witness gave after observing the incident and 
before identifying the perpetrator”; the degree to which the witness is 
confident about the accuracy of his or her identification, subject to the 
caveat that an “eyewitness’s confidence is generally an unreliable indica-
tor of accuracy”; the extent to which there have been “delays between 
the commission of a crime and the time an[] identification is made”; and, 
since “[r]esearch has shown that people may have greater difficulty in 
accurately identifying members of a different race,” whether the witness 
and the alleged perpetrator are of the same or different races. In addi-
tion, Defendant’s proposed instruction informed the jury that, in con-
sidering the reliability of any identification procedure described in the 
record, the jury should consider whether any person stood “out from 

3. The pattern instructions are available in full at http://www.judiciary.state.nj.us/
pressrel/2012/jury_instruction.pdf.
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other members of the lineup”; whether a minimum of “six persons or 
photos” had been included in the lineup; whether the witness viewed 
the suspect in multiple lineups, since “the risk of mistaken identifica-
tion is increased” “if a witness views an innocent suspect in multiple 
identification procedures”; whether the witness identified the suspect 
in a show-up, since “show ups conducted more than two hours after an 
event present a heightened risk of misidentification”; whether the line-up 
administrator knew the suspect’s identity; what was said to the witness 
prior to viewing a lineup or photographic array; and whether “police 
officers or witnesses to an event who are not law enforcement officials[] 
signal to eyewitnesses that they correctly identified the suspect.”

d.  Trial Court’s Eyewitness Identification Instruction

The trial court declined to give the eyewitness identification instruc-
tion that Defendant requested and, instead, instructed the jury that:

You, ladies and gentlemen, are the sole judges of the 
credibility and the believability of each and every witness, 
that is their worthiness of belief. You must decide for 
yourselves whether to believe the testimony of any wit-
ness, or you may believe all or any part or none of what a 
witness has said on the witness stand.

In determining whether to believe any witness, you 
should apply the same tests of truthfulness which you do 
apply in your own everyday affairs. As applied to this trial, 
these tests may include the opportunity of the witness 
to see, hear, know or remember the facts or occurrence 
about which the witness testified; the manner and the 
appearance of the witness; any interest, bias or prejudice 
the witness may have; the apparent understanding and 
fairness of the witness; whether the witness’s testimony 
is reasonable and whether such testimony is consistent 
with other believable evidence in the case.

You are the sole judges of the weight to be given to 
any evidence. By this I mean, if you decide that certain 
evidence is believable, you must then determine the 
importance of that evidence in light of all other believable 
evidence in the case.

. . . .

I instruct you that the State has the burden of prov-
ing the identity of the defendant as the perpetrator of the 
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crime charged beyond a reasonable doubt. This means 
that you, the jury, must be satisfied beyond a reasonable 
doubt that the defendant was the perpetrator of the crime 
charged before you may return a verdict of guilty.

In addition, the trial court delivered the instruction relating to the man-
ner in which the jury should evaluate the validity of photographic iden-
tification procedures as required by N.C. Gen. Stat. § 15A-284.52(d)(3), 
with this instruction having included a lengthy recitation of the cri-
teria for a proper identification procedure set out in N.C. Gen. Stat.  
§ 15A-284.52(b). We do not believe, given the record developed before 
the trial court in this case and the content of the instructions actually 
delivered by the trial court, that the trial court erred by declining to 
deliver Defendant’s requested eyewitness identification instruction.

e.  Relevant Appellate Decisions

The appellate courts in this jurisdiction have addressed the appro-
priateness of delivering additional instructions concerning the credibil-
ity of eyewitness identification testimony on a number of occasions. In 
State v. Green, the defendant requested the trial court to instruct the 
jury to consider the mental state of the witness and the adequacy of  
the witness’ eyesight in evaluating the credibility of the eyewitness 
identification testimony. 305 N.C. at 475-76, 290 S.E.2d at 633. In lieu 
of delivering the instruction requested by the defendant, the trial court 
instructed the jury in accordance with the pattern jury instructions 
addressing the weight and credibility of the evidence and the necessity 
for the jury to find beyond a reasonable doubt that the defendant was 
the perpetrator of the crime charged before returning a verdict of guilty. 
Id. at 476, 290 S.E.2d at 633. In reviewing the defendant’s challenge on 
appeal to the trial court’s refusal to deliver his requested instruction, the 
Supreme Court held that the instructions delivered by the trial court, 
considered as a whole, were “adequate[] [to] explain[] to the jury the 
various factors they should consider in evaluating the testimony of wit-
nesses.” Id. at 477, 290 S.E.2d at 633.

Similarly, in State v. Dodd, 330 N.C. 747, 752, 412 S.E.2d 46, 49 (1992), 
the defendant requested the trial court to instruct the jury in such a man-
ner as to “emphasize[] at length the jury’s need to examine the testi-
mony of the witnesses to assess whether they had the opportunity to 
observe the alleged crime, their ability to identify the perpetrator given 
the length of time they had to observe, their mental and physical con-
ditions, and the lighting and other conditions that might have affected 
their observation.” Although these instructions focused on a somewhat 
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different set of factors than were addressed in the requested instruction 
at issue in Green, the Supreme Court upheld the trial court’s decision to 
refrain from delivering the instruction requested by the defendant and 
to utilize the pattern jury instructions concerning the weight and cred-
ibility of the evidence and the necessity for the jury to find beyond a 
reasonable doubt that the defendant was the perpetrator of the crime 
charged before returning a guilty verdict on the grounds that the instruc-
tions actually delivered by the trial court adequately informed the jury 
about the factors that should be considered in evaluating the credibility 
of eyewitness identification testimony. Id. at 753, 412 S.E.2d at 49.

An examination of the Supreme Court’s decisions in Green and Dodd, 
coupled with our similar decision in State v. Summey, 109 N.C. App. 
518, 525-26, 428 S.E.2d 245, 249-50 (1993) (holding that the trial court 
did not err by failing to instruct the jury to consider certain additional 
factors in evaluating the validity of eyewitness identification testimony), 
reveals that this Court and the Supreme Court have clearly held that the 
existing pattern jury instructions governing the manner in which jurors 
should evaluate the weight and credibility of the evidence and the neces-
sity for the jury to find that the defendant perpetrated the crime charged 
beyond a reasonable doubt sufficiently address the issues arising from 
the presentation of eyewitness identification testimony. In recognition 
of these decisions, Defendant contends that, while the weight, credibil-
ity, and identity instructions held to be adequate in Green and Dodd are 
sufficient in cases, such as those involving poor lighting, distance, or 
intoxication, in which the alleged deficiencies in an eyewitness identi-
fication should be obvious, they do not suffice to provide jurors with 
adequate information concerning more subtle and less obvious deficien-
cies in eyewitness identification evidence. In support of this argument, 
Defendant relies upon the logic set out in Henderson, in which the New 
Jersey Supreme Court stated, among other things, that, while “[e]very-
one knows, for instance, that bad lighting conditions make it more dif-
ficult to perceive the details of a person’s face,” other “findings are less 
obvious,” with many people clearly believing that “witnesses to a highly 
stressful, threatening event will ‘never forget a face’ because of their 
intense focus at the time, the research suggests that is not necessarily 
so.” Henderson, 208 N.J. at 272, 27 A.3d at 910. As a result, Defendant 
essentially argues that we should treat Green, Dodd, and Summey as 
distinguishable based upon the nature of the factors addressed in the 
requested instructions deemed unnecessary there.

Assuming, without deciding, that the distinction upon which 
Defendant relies is a valid one, a point that we need not address in this 



600 IN THE COURT OF APPEALS

STATE v. WATLINGTON

[234 N.C. App. 580 (2014)]

instance, we do not believe that the additional instruction that Defendant 
requested in this case had adequate evidentiary support. In essence, the 
difference between the instructions that the trial court delivered and  
the instruction that Defendant requested is that the latter, unlike the 
former, contained numerous factual statements about the impact of 
weapons, focus, stress, racial differences, and the degree of certainty 
expressed by the witness in identifying the defendant as the perpetrator. 
For example, the effect of a decision to deliver Defendant’s requested 
instruction would put the trial courts in the position of making numer-
ous factual statements about the impact of various factors on the validity 
of eyewitness identification testimony, such as assertions that “[t]he pro-
cess of remembering consists of three stages”; that “research has shown 
that there are risks of making mistaken identifications”; that “[r]esearch 
has revealed that human memory is not like a video recording”; that “the 
presence of a visible weapon may reduce the reliability of a subsequent 
identification if the crime is of short duration”; that an “eyewitness’s 
confidence is generally an unreliable indicator of accuracy”; and that  
“[r]esearch has shown that people may have greater difficulty in accu-
rately identifying members of a different race.” Although the record 
developed in Henderson contained evidence relating to these issues, 
there is no such evidence in the present record and Defendant has 
not argued, much less established, that we are entitled to take judi-
cial notice of the information upon which the Henderson Court relied 
in adopting the pattern instruction upon which Defendant relies. West  
v. G. D. Reddick, Inc., 302 N.C. 201, 203, 274 S.E.2d 221, 223 (1981) (stat-
ing that, “generally a judge or a court may take judicial notice of a fact 
which is either so notoriously true as not to be the subject of reasonable 
dispute or is capable of demonstration by readily accessible sources 
of indisputable accuracy”). As a result, a decision to reverse the trial 
court for failing to deliver Defendant’s requested instruction relating to 
the credibility of eyewitness identification testimony would, in essence, 
put this Court in the position of making factual determinations and exer-
cising rule-making authority, neither of which we have the authority to 
do. Shera v. N.C. State Univ. Veterinary Teaching Hosp., __ N.C. App. 
__, __, 723 S.E.2d 352, 358 (2012) (holding that “[t]his Court is an error-
correcting court, not a law-making court”). As a result, we hold, in light 
of the previous decisions of the Supreme Court and this Court, by which 
we are bound; the absence of any evidentiary support for the instruc-
tion that Defendant contends that the trial court should have delivered; 
and the well-established limitations under which this Court operates, 
that the trial court did not commit prejudicial error by failing to give 
Defendant’s requested instruction concerning the manner in which the 
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jury should evaluate the credibility of the eyewitness identification testi-
mony presented for its consideration.

III.  Conclusion

Thus, for the reasons set forth above, we conclude that nei-
ther of Defendant’s challenges to the trial court’s judgments have 
merit. As a result, the trial court’s judgments should, and hereby do,  
remain undisturbed.

NO ERROR.

Chief Judge MARTIN and Judge McCULLOUGH concur.

STATE OF NORTH CAROLINA
v.

THORNE OLIVER WATLINGTON

No. COA13-925

Filed 1 July 2014

1. Appeal and Error—issue decided—companion case
The trial court did not err by refusing to give the jury a requested 

instruction. Defendant’s argument presented the same issue decided 
against him in Watlington I, COA13-661, (filed 1 July 2014).

2. Appeal and Error—preservation of issues—exclusion of 
expert testimony—basis 

An issue concerning the testimony of a fingerprint expert was 
not preserved for appellate review. Defendant failed to properly 
move for exclusion of the expert’s testimony on the basis that her 
methods were not reliable.

3. Criminal Law—State’s closing argument—improper—new 
trial not required

The trial court did not commit reversible error by overruling 
defendant’s objections to the State’s closing argument. The remarks 
by the State about a rifle used by an accomplice were improper and 
should have been precluded by the trial court, but did not require a 
new trial.
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4. Sentencing—partial retrial—increased sentence—prior 
record—convictions from first trial

The trial court erred on a partial retrial by increasing defen-
dant’s sentence for the charges that were joined at the first trial 
which resulted in convictions. None of the first trial’s convictions 
could have been used in calculating defendant’s prior record level 
had the jury in the first trial reached guilty verdicts on all of the 
charges. It would be unjust to punish a defendant more harshly sim-
ply because the jury in his first trial could not reach a unanimous 
verdict on some charges, but in a subsequent trial, a different jury 
convicted that defendant on some of those same charges.

Appeal by Defendant from judgments entered 30 November 2012 by 
Judge Henry W. Hight, Jr. in Superior Court, Alamance County. Heard in 
the Court of Appeals 4 February 2014.

Attorney General Roy Cooper, by Special Deputy Attorney General 
James A. Wellons, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate 
Defenders John F. Carella and Benjamin Dowling-Sendor,  
for Defendant.

McGEE, Judge.

Keith LaMay, Sr. (“LaMay, Sr.”) and Keith LaMay, Jr. (“LaMay, Jr.”) 
were robbed at gunpoint in the parking lot of an Arby’s restaurant in 
Burlington at approximately 1:30 a.m. on 30 July 2011. Thorne Oliver 
Watlington (“Defendant”) was tried on six charges related to that rob-
bery at the 25 September 2012 criminal session of Superior Court, 
Alamance County, along with charges related to other incidents. A jury 
convicted Defendant of charges unrelated to the Arby’s incident on  
5 October 2012, found Defendant not guilty of three charges related to 
the Arby’s incident, but was unable to reach a unanimous verdict on three 
additional charges related to the Arby’s incident. The trial court declared 
a mistrial on the last three charges: two counts of robbery with a firearm 
and one count of attempted robbery with a firearm. Defendant appealed 
from the 5 October 2012 judgments, and that appeal is decided in State 
v. Watlington, ___ N.C. App. ___, ___ S.E.2d ___ (2014) (“Watlington I”) 
(COA13-661, filed on the same date as this opinion). Defendant was re-
tried on the three remaining charges and was found guilty on all three 
charges on 30 November 2012. Defendant appeals. A full factual recita-
tion may be found in this Court’s opinion in Watlington I. 
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I.

[1] Defendant contends in his first argument that the trial court erred in 
refusing to give the jury a requested instruction. We disagree.

Defendant made this same argument in Watlington I. In Watlington I, 
this Court found no error in the trial court’s decision not to give the 
instruction Defendant requested. Defendant’s argument presents the 
same issue already decided against Defendant in Watlington I. Therefore, 
in the present case, we must also find no error as related to this issue. 

II.

[2] Defendant contends in his second argument that the trial court 
erred by allowing the State’s fingerprint expert to testify, “because her 
proffered method of proof was an unreliable and untested system[.]” 
This argument has not been preserved for appellate review. 

Lori Oxendine (“Oxendine”), a civilian employee of the Burlington 
Police Department testified as an expert in fingerprint identification. At 
trial, Defendant moved to exclude Oxendine’s testimony. Defendant’s 
attorney engaged in the following relevant colloquy with the trial court:

MR. CHAMPION:  Your Honor, at this time I’d like to renew 
my motion that I had filed back before the first trial in this 
action, involving these cases, in which I objected to the 
scientific basis or reliability of fingerprint testimony.

THE COURT:  I’ve -- you’ve passed up an article which was 
reviewed. If you’ve got any other evidence you would like 
to show, I’ll be more than happy to hear it. I [am] assum-
ing you have some person who’s going to get up here and 
testify that it’s not reliable.

MR. CHAMPION:  No, sir.

THE COURT:  Well, you can cite me to somebody who 
says it’s not reliable and has not been held so in any court 
in North Carolina or the Fourth District. 

MR. CHAMPION:  No, Your Honor, I’m just making[‒]

THE COURT:  I understand that. I just want it to be clear 
for the record what it is.

MR. CHAMPION:  No, sir, other than what I’ve already 
handed up for the court to review. I just wanted --
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THE COURT:  And I want you to know that I’ll give you 
any opportunity you want to put on any person who would 
challenge that here in front of this [c]ourt, so that we can 
make a record.

MR. CHAMPION:  Yes, sir. I do not have anyone to present.

THE COURT:  Okay.

MR. CHAMPION:  Out of an abundance of caution, I would 
be objecting to her qualifications as an expert in finger-
print comparison or identification. I don’t know if the 
Court would want to bring the jury back in to go through 
preliminaries and then -- 

THE COURT:  Okay. And based upon, if you want to chal-
lenge her qualifications now, I’ll be more than happy to 
[do] that in the absence of the jury, you know, give you an 
opportunity to do that. Although, she’s testified in front of 
us on something earlier, this is a different trial. So I’ll be 
glad to hear you. 

Mr. Champion then commenced voir dire of Oxendine, and con-
cluded by stating: “No more questions on qualifications.” The State then 
questioned Oxendine, and Mr. Champion declined to question her fur-
ther. Mr. Champion argued his motion to the trial court, and the trial 
court responded, as follows:

THE COURT:  Okay. I’ll be glad to hear you now, but I 
mean, from what I recall is based upon her 24 years of 
training and experience or 24 years of experience daily 
in fingerprint comparison and identification, her prior 
training, she would appear to qualify to have knowledge 
to make a comparison and a determination. If you’ve got 
something different.

MR. CHAMPION:  Your Honor, I, several of the agencies 
that are, that qualify and certify people, she does not have 
the qualifications. She’s not even aware of their qualifica-
tions. She understands that they have some agencies that 
qualify even including bachelor degrees and some science 
degree level work. This is considered scientific type evi-
dence, more so than, okay, that’s a green shirt versus a 
green shirt. This is actually looking at microscopic level 
work, and we just don’t feel like she has the, the training 
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and educational experience to qualify her as an expert in 
fingerprint analysis and comparisons.

THE COURT:  Thank you, sir. Noted for the record. If she’s 
appropriately qualified in front of the jury, I will accept her.

Although Defendant may have handed some materials to the trial 
court regarding “the reliability of fingerprint testimony,” Defendant did 
not directly challenge the reliability of fingerprint testimony in general, 
or more particularly, the reliability of the methods used by Oxendine. 
Defendant challenged Oxendine’s qualifications to testify as an expert 
in fingerprint analysis, and the trial court made a ruling only on  
that challenge.

In order to preserve an issue for appellate review, a party 
must have presented to the trial court a timely request, 
objection, or motion, stating the specific grounds for the 
ruling the party desired the court to make if the specific 
grounds were not apparent from the context. It is also nec-
essary for the complaining party to obtain a ruling upon 
the party’s request, objection, or motion.

N.C.R. App. P. 10(a)(1). “The appellate courts will not consider argu-
ments based upon matters not presented to or adjudicated by the trial 
tribunal.” State v. Washington, 134 N.C. App. 479, 485, 518 S.E.2d 14, 17 
(1999) (citation omitted).

Because Defendant failed to properly move for exclusion of 
Oxendine’s testimony on the basis that the methods used by Oxendine 
were not reliable, and because the trial court never ruled on any 
such motion, that issue is not properly before us. Id. This argument  
is dismissed.

III.

[3] Defendant contends in his third argument that the trial court com-
mitted reversible error in overruling Defendant’s objections during the 
State’s closing argument. We disagree. 

Our Supreme Court has stated: 

Counsel is given wide latitude to argue the facts and all 
reasonable inferences which may be drawn therefrom, 
together with the relevant law, in presenting the case to 
the jury. The trial court is required, upon objection, to cen-
sor remarks either not warranted by the law or facts or 
made only to prejudice or mislead the jury. The conduct 
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of the arguments of counsel is left to the sound discre-
tion of the trial judge. In order for defendant to be granted 
a new trial, the error must be sufficiently grave that it is 
prejudicial. Ordinarily, an objection to the arguments by 
counsel must be made before verdict, since only when the 
impropriety is gross is the trial court required to correct 
the abuse ex mero motu.

State v. Britt, 291 N.C. 528, 537, 231 S.E.2d 644, 651 (1977) (citations 
omitted). The portion of the State’s closing at issue was as follows:

Ladies and gentlemen, again, Andre McLaughlin [who was 
also charged in the Arby’s incident] has a lot to answer for, 
but on the, that one incidence, rifle had 14 rounds in it, one 
for each, actually each one each of you jurors, and –

MR. CHAMPION:  Objection.

MR. THOMPSON:  -- one to spare.

THE COURT:  Go on.

MR. THOMPSON:  If [Defendant] had gotten hold of this 
rifle, this might have been an entirely different kind of 
case. But be that as it may, he didn’t get the rifle, but he did 
commit a robbery.

I’m not sure if I’ve been talking 30 minutes or so. I’m 
not going to take up the whole time.

Mr. Thompson then concluded his closing argument with a few addi-
tional statements.

We hold that the remarks by the State were improper, and should 
have been precluded by the trial court. The trial court then should have 
given a curative instruction. There was no basis for the State’s implica-
tion that, had Defendant had the rifle, “this might have been an entirely 
different kind of case.” Furthermore, stating that there was a round for 
each member of the jury and “one to spare” was clearly inappropriate. 
Defendant properly objected to the comment concerning “14 rounds,” 
but failed to object to the comment concerning what might have occurred 
had Defendant had the rifle. There are different standards of review, 
depending on whether Defendant objected to the argument at trial.

The standard of review for improper closing arguments 
that provoke timely objection from opposing counsel is 
whether the trial court abused its discretion by failing 
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to sustain the objection. See, e.g., State v. Huffstetler, 
312 N.C. 92, 111, 322 S.E.2d 110, 122 (1984) (holding that 
appellate courts will review the exercise of such discre-
tion when counsel’s remarks are extreme and calculated 
to prejudice the jury)[.]

State v. Jones, 355 N.C. 117, 131, 558 S.E.2d 97, 106 (2002) (citation omit-
ted). If we find the argument was improper, “we [next] determine if the 
remarks were of such a magnitude that their inclusion prejudiced defen-
dant[.]” Id. 

However, the standard of review when no objection has been made 
requires an elevated showing of impropriety.

The standard of review for assessing alleged improper 
closing arguments that fail to provoke timely objection 
from opposing counsel is whether the remarks were so 
grossly improper that the trial court committed reversible 
error by failing to intervene ex mero motu. In other words, 
the reviewing court must determine whether the argument 
in question strayed far enough from the parameters of pro-
priety that the trial court, in order to protect the rights of 
the parties and the sanctity of the proceedings, should 
have intervened on its own accord and: (1) precluded 
other similar remarks from the offending attorney; and/
or (2) instructed the jury to disregard the improper com-
ments already made.

Id. at 133, 558 S.E.2d at 107 (citations omitted). 

Although we find that these comments were improper, we do 
not find, pursuant to either appropriate standard, that error requiring 
a new trial resulted from these comments in the State’s closing argu-
ment. LaMay, Sr. and LaMay, Jr. both returned to the Arby’s parking lot 
early 30 July 2011, approximately eight hours after the robbery. LaMay, 
Jr. found an identification card in the woods near the Arby’s parking 
lot, and showed it to LaMay, Sr., who said: “That’s the guy that robbed 
us.” That identification card belonged to Defendant. Law enforcement 
officers located Defendant in Apartment F of Forestdale Apartments in 
Burlington, immediately after other individuals involved in the robbery 
were arrested as they exited Apartment F. When officers knocked on 
the door of Apartment F, Defendant opened the door, then immediately 
closed it upon seeing the officers. Defendant has failed in his burden of 
showing prejudice resulted from the improper statements made by the 
State in its closing argument.
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IV.

[4] Defendant contends in his final argument that the trial court erred in 
increasing his sentence based upon his convictions for charges that had 
been joined for trial with the charges currently before us. We agree.

Before Defendant’s first trial, the State moved to join all charges: 
felonious breaking or entering, felonious larceny, two counts of feloni-
ous possession of stolen goods, breaking or entering into a motor vehicle, 
assault by pointing a gun, possession of a firearm by a felon, two counts 
of robbery with a firearm, two counts of attempted robbery with a fire-
arm, and possession of a stolen motor vehicle. The first trial concluded 
on 5 October 2012. Defendant was found guilty on six charges unrelated 
to the Arby’s incident, not guilty on three charges that were related to 
the Arby’s incident, but the jury could not reach a unanimous verdict on 
three additional charges related to the Arby’s incident: two counts of 
robbery with a firearm and one count of attempted robbery with a fire-
arm. A mistrial was declared on those charges. Defendant was retried, 
and found guilty on all three charges on 30 November 2012. Defendant’s 
prior record level was calculated using the judgments entered 5 October 
2012, and Defendant was sentenced, based upon the trial court’s finding 
him to be a prior record level III.

In the present case, Defendant argues it was improper for the trial 
court to use the 5 October 2012 convictions in calculating his prior 
record level because those charges had been consolidated with the 
charges that resulted in the 30 November 2012 convictions, and the only 
reason Defendant ended up being convicted on those charges on a dif-
ferent day was the inability of the first jury to reach a unanimous verdict. 

It is clear that, had the jury in the first trial reached guilty verdicts 
on these three charges as well, none of the 5 October convictions 
could have been used when calculating Defendant’s prior record level. 
N.C. Gen. Stat. § 15A-1340.14(d) states: “Multiple Prior Convictions 
Obtained in One Court Week.— For purposes of determining the 
prior record level, if an offender is convicted of more than one offense 
in a single superior court during one calendar week, only the convic-
tion for the offense with the highest point total is used.” N.C. Gen. Stat.  
§ 15A-1340.14(d) (2013). We have noted:

Nothing within the Sentencing Act specifically addresses 
the effect of joined charges when calculating previous con-
victions to arrive at prior record levels. We agree . . . that 
the assessment of a defendant’s prior record level using 
joined convictions would be unjust and in contravention 



 IN THE COURT OF APPEALS 609

STATE v. MASSENBURG

[234 N.C. App. 609 (2014)]

of the intent of the General Assembly. See State v. Jones, 
353 N.C. 159, 170, 538 S.E.2d 917, 926 (indicating that  
“[w]hen interpreting statutes, this Court presumes that the 
legislature did not intend an unjust result”). 

Further, “the ‘rule of lenity’ forbids a court to interpret a 
statute so as to increase the penalty that it places on an 
individual when the Legislature has not clearly stated such 
an intention.”

State v. West, 180 N.C. App. 664, 669-70, 638 S.E.2d 508, 512 (2006) (cita-
tions omitted). It would be unjust to punish a defendant more harshly 
simply because, in his first trial, the jury could not reach a unanimous 
verdict on some charges, but in a subsequent trial, a different jury con-
victed that defendant on some of those same charges. There is no pol-
icy reason that would support such a result and, because the General 
Assembly has not clearly stated an intention to allow for harsher pun-
ishments in such situations, we hold the “rule of lenity” forbids such a 
construction of the sentencing statutes. Id. We reverse and remand for 
resentencing consistent with our holding.

No error in part, dismissed in part, reversed and remanded in part.

Judges STEELMAN and ERVIN concur.

STATE OF NORTH CAROLINA
v.

ERIC DONOVAN MASSENBURG

No. COA13-1434

Filed 1 July 2014

1. Jury—unanimous verdict—Allen charge—substantial compli-
ance with statute

The trial court did not commit plain error in a felonious breaking 
or entering and assault inflicting serious bodily injury case by failing 
to properly instruct the jury of its duty to make reasonable efforts to 
reach a unanimous verdict. Although the trial court’s Allen charge 
failed to state the words of N.C.G.S. § 15A-1235(b)(3) verbatim, the 
charge was in substantial compliance with N.C.G.S. § 15A-1235.
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2. Sentencing—special probation—presumptive range—no abuse 
of discretion

The trial court did not abuse its discretion in a felonious break-
ing or entering and assault inflicting serious bodily injury case by 
imposing a term of special probation of 135 days in the Division 
of Adult Correction instead of regular probation. The sentence 
imposed was within the presumptive range and the record did not 
show that the sentence was discriminatory based on poverty.

Appeal by defendant from judgment entered 10 May 2013 by Judge 
G. Wayne Abernathy in Wake County Superior Court. Heard in the Court 
of Appeals 22 April 2014.

Attorney General Roy Cooper, by Special Deputy Attorney General 
Victoria L. Voight, for the State.

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Jillian C. Katz, for defendant-appellant.

BRYANT, Judge.

Where the trial court’s Allen charge to the jury was in substantial 
compliance with N.C. Gen. Stat. § 15A-1235, there was no coercion of 
the jury verdict. Where the sentence imposed was within the presump-
tive range, the trial court did not abuse its discretion by imposing an 
intermediate sanction of special probation.

On 10 December 2012, defendant Eric D. Massenburg was indicted 
on charges of felonious breaking or entering and assault inflicting seri-
ous bodily injury. The matter was brought to trial during the 7 May 
2013 session in Wake County Superior Court, the Honorable G. Wayne 
Abernathy, Judge presiding.

The evidence presented at trial tended to show that on the evening 
of 23 September 2012, defendant accompanied his mother Henrietta 
Massenburg to the home of defendant’s ex-sister-in-law Patricia 
Massenburg. Then, defendant left. Patricia’s boyfriend Joe Perry was at 
the residence. Henrietta called defendant after Joe began cursing at her 
and ordering her to leave. When defendant returned to the residence, Joe 
brandished a butcher’s knife. Though testimony differed as to whether 
Joe put the knife down prior to the time defendant began hitting him, 
the testimony was consistent in showing that defendant punched Joe 
repeatedly. Due to defendant’s assault, Joe spent three days in the hospi-
tal, lost several of his teeth, and had a plate inserted into his jaw. 
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At the close of the evidence, the charge of felonious breaking and 
entering was dismissed but the State was allowed to proceed on the 
charge of misdemeanor breaking or entering. The trial court instructed 
the jury on misdemeanor breaking or entering and assault inflicting 
serious bodily injury. At five o’clock, after a few hours of deliberation, 
the jury advised the court that it had reached a unanimous verdict  
on the charge of breaking or entering but could not agree on the assault 
inflicting serious bodily injury charge and did not feel they would reach 
a unanimous verdict with more time. The court emphasized to the jury 
that it was their duty to reach a verdict if they could do so without sur-
rendering their honest convictions, then instructed the jury that delib-
erations would resume the following morning. 

The next day, the jury returned a verdict of guilty on the charge of 
assault inflicting serious bodily injury and a verdict of not guilty on the 
charge of misdemeanor breaking or entering. Defendant appeals.

___________________________________

On appeal, defendant raises the following two arguments: the trial 
court (I) erred in failing to properly instruct the jury; and (II) abused its 
discretion in sentencing defendant to an active term of imprisonment.

I

[1] Defendant argues that after receiving notice that the jury was dead-
locked, the trial court erred in failing to properly instruct the jury of its 
duty to make reasonable efforts to reach a unanimous verdict pursuant 
to General Statutes, section 15A-1235, also known as an Allen charge,1 
and as a result, the jury’s guilty verdict was coerced. We disagree.

Initially, we note that defendant failed to preserve this issue for 
review as he failed to object to the trial court’s jury instruction that he 
now challenges. See N.C. R. App. P. 10(a)(2) (2014) (objection required 

1. Allen v. United States, 164 U.S. 492, 501-02 (1896) (finding no error in trial court’s 
reinstruction to jury where jury could not reach a unanimous verdict. The Supreme Court 
reasoned that “[w]hile, undoubtedly, the verdict of the jury should represent the opinion 
of each individual juror, it by no means follows that opinions may not be changed by con-
ference in the jury room. The very object of the jury system is to secure unanimity by a 
comparison of views and by arguments among the jurors themselves. It certainly cannot 
be the law that each juror should not listen with deference to the arguments and with a 
distrust of his own judgment, if he finds a large majority of the jury taking a different view 
of the case from what he does himself. It cannot be that each juror should go to the jury 
room with a blind determination that the verdict shall represent his opinion of the case 
at that moment; or that he should close his ears to the arguments of men who are equally 
honest and intelligent as himself.”).
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to allow appeal of a jury charge); see also State v. Storm, ___ N.C. App. 
___, ___, 743 S.E.2d 713, 716 (2013) (Where the defendant failed to object 
to the trial court’s instruction and did not object after the trial court’s 
instruction, the challenge was not properly preserved.). Therefore, we 
review this matter for plain error.2 See State v. Williams, 315 N.C. 310, 
328, 338 S.E.2d 75, 86 (1986) (reviewing the defendant’s challenge to 
the trial court’s Allen charge based on a failure to comply with General 
Statutes, section 15A-1235 for plain error where the defendant failed to 
preserve his argument at trial).

“[P]lain error review in North Carolina is normally limited to instruc-
tional and evidentiary error.” State v. Lawrence, 365 N.C. 506, 516, 723 
S.E.2d 326, 333 (2012) (citation omitted); see generally State v. Conley, 
___ N.C. App. ___, ___, 724 S.E.2d 163, 169, disc. review denied, 366 N.C. 
238, 731 S.E.2d 413 (2012) (“Where trial counsel fails to object to the trial 
court’s instructions in response to a question from the jury seeking clari-
fication, we review for plain error.”). “Preserved legal error is reviewed 
under the harmless error standard of review. Unpreserved error in crimi-
nal cases, on the other hand, is reviewed only for plain error.” Lawrence, 
365 N.C. at 512, 723 S.E.2d at 330 (citations omitted).

For error to constitute plain error, a defendant must dem-
onstrate that a fundamental error occurred at trial. To 
show that an error was fundamental, a defendant must 
establish prejudice—that, after examination of the entire 
record, the error had a probable impact on the jury’s find-
ing that the defendant was guilty.

Id. at 518, 723 S.E.2d at 334 (citations omitted).

Pursuant to North Carolina General Statutes, section 15A-1235,  
“[i]f it appears to the judge that the jury has been unable to agree, the  
judge may require the jury to continue its deliberations and may give or 
repeat the instructions provided in subsections (a) and (b).” N.C. Gen. 
Stat. § 15A-1235(c) (2013).

(a) Before the jury retires for deliberation, the judge must 
give an instruction which informs the jury that in order to 
return a verdict, all 12 jurors must agree to a verdict of 
guilty or not guilty.

2. Defendant cites to State v. May, ___ N.C. App. ___, 749 S.E.2d 483 (2013), for the 
proposition that this issue is subject to harmless error analysis as opposed to plain error. 
We note, however, that our Supreme Court has granted a stay as to May. We therefore do 
not use it as a basis for our standard of review or analysis of this issue.
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(b) Before the jury retires for deliberation, the judge may 
give an instruction which informs the jury that:

(1) Jurors have a duty to consult with one another 
and to deliberate with a view to reaching an agree-
ment, if it can be done without violence to individual 
judgment;

(2) Each juror must decide the case for himself, but 
only after an impartial consideration of the evidence 
with his fellow jurors;

(3) In the course of deliberations, a juror should not 
hesitate to reexamine his own views and change his 
opinion if convinced it is erroneous; and

(4) No juror should surrender his honest convic-
tion as to the weight or effect of the evidence solely 
because of the opinion of his fellow jurors, or for the 
mere purpose of returning a verdict.

Id. § 15A-1235 (a), (b).

Defendant contends that the trial court’s Allen charge failed to 
instruct the jury in accordance with section 15A-1235(b)(3), “a juror 
should not hesitate to reexamine his own views and change his opin-
ion if convinced it is erroneous[,]” and because of this omission, he is 
entitled to a new trial. We disagree.

In Williams, 315 N.C. 310, 338 S.E.2d 75, the defendant argued that 
the trial court’s Allen charge failed to comply with General Statutes, 
section 15A-1235(b)(3) and (4). The Court reasoned that “whenever the 
trial judge gives the jury any of the instructions authorized by N.C.G.S. 
§ 15A–1235(b), whether given before the jury initially retires for delib-
eration or after the trial judge concludes that the jury is deadlocked, he 
must give all of them.” Id. at 327, 338 S.E.2d at 85. 

Since the trial judge gave the instruction after forming 
the opinion that the jury was deadlocked, he committed 
error when he gave the instructions set out in N.C.G.S.  
§ 15A–1235(b)(1) and (2), but failed to give the instruc-
tions set out in N.C.G.S. § 15A–1235(b)(3) and (4).

This error does not, however, automatically entitle the 
defendant to a new trial.
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Id. at 327, 338 S.E.2d at 86. In State v. Fernandez, 346 N.C. 1, 484 S.E.2d 
350 (1997), our Supreme Court reasoned as follows:

[t]he trial court’s instructions did not suggest that jurors 
should surrender their beliefs or include extraneous refer-
ences to the expense and inconvenience of another trial, 
as has been found erroneous by this Court.

Moreover, by comparing the trial court’s instructions with 
those contained in Section 15A–1235 above, it is clear that 
the trial court’s instructions contained the substance of the  
statutory instructions. The instructions fairly apprised 
the jurors of their duty to reach a consensus after open-
minded debate and examination without sacrificing their 
individually held convictions merely for the sake of return-
ing a verdict.

Id. at 22-23, 484 S.E.2d at 363-64 (citations omitted).

Here, the trial court gave the following charge:

THE COURT:  Ladies and gentlemen, I want to empha-
size to you the fact that it is your duty to do whatever you 
can to reach a verdict. You should reason the matter over 
together as reasonable men and women and reconcile 
your differences if you can without surrendering any con-
scious convictions. No juror should surrender his honest 
convictions as to the weight or the effect of the evidence 
solely because the opinion of a fellow juror or for the mere 
purpose of returning a verdict. Each of you must decide 
this case for yourself with impartial consideration [of] the 
evidence. Y’all have a duty to consult with one another 
and to deliberate with the view of reaching an agreement 
if it can be done without injury to your personal judgment.

We acknowledge that the trial court’s charge fails to state the words 
of section 15A-1235(b)(3) verbatim. However, it is clear that the trial 
court’s instructions contain the substance of General Statutes, section 
15A-1235(b). Moreover, we again note that based on Fernandez, the sub-
stance of the instruction “fairly apprised the jurors of their duty to reach 
a consensus after open-minded debate and examination without sacrific-
ing their individually held convictions merely for the sake of returning a 
verdict.” Id. at 23, 484 S.E.2d at 364; see also State v. Gettys, ___ N.C. App. 
___, ___, 724 S.E.2d 579, 586 (2012) (reviewing for plain error the trial 
court’s Allen charge). Accordingly, we overrule defendant’s argument.
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II

[2] Next, defendant argues the trial court abused its discretion and vio-
lated the Equal Protection Clause of both the United States and North 
Carolina constitutions by choosing to impose upon defendant a term 
of special probation of 135 days in the Division of Adult Correction as 
an intermediate sanction. Specifically, defendant argues the trial court 
chose a sentence with active time as opposed to regular probation 
because defendant would “never make [enough] money working . . . to 
pay back taxpayers for the cost of Medicaid.” We disagree.

“In criminal trials a State can no more discriminate on account of 
poverty than on account of religion, race, or color.” Griffin v. Illinois, 
351 U.S. 12, 17, 100 L. Ed. 891, 898 (1956). “If the record discloses that 
the court considered irrelevant and improper matter in determining the 
severity of the sentence, the presumption of regularity is overcome, and 
the sentence is in violation of defendant’s rights.” State v. Johnson, 320 
N.C. 746, 753, 360 S.E.2d 676, 681 (1987) (citation and quotation omitted). 
“ ‘A judgment will not be disturbed because of sentencing procedures 
unless there is a showing of abuse of discretion, procedural conduct 
prejudicial to defendant, circumstances which manifest inherent unfair-
ness and injustice, or conduct which offends the public sense of fair 
play.’ ” State v. Cameron, 83 N.C. App. 69, 76, 349 S.E.2d 327, 332 (1986) 
(quoting State v. Pope, 257 N.C. 326, 335, 126 S.E.2d 126, 133 (1962)).

Here, after hearing from defendant who requested a mitigated-range 
sentence of 11 to 23 months with a short active sentence, and the State’s 
request of a presumptive range sentence, the trial court imposed a pre-
sumptive range sentence of 19-32 months. The sentence contained an 
intermediate sanction – a term of special probation of 135 days in the 
Division of Adult Correction. The trial court then gave the following 
basis for the sentence imposed:

THE COURT:  . . . Well, I noticed that the Defendant has 
three prior breakings and possession of schedule six and 
possession of a firearm with obliterated serial number. 
That, of course, is of concern. What bothers me is that he 
has probation violations six times for the same offense. In 
a perfect world, I would leave him on probation, make him 
pay back the taxpayers who probably paid $50-$75,000  
in Medicaid damage he did to this man’s head. But he 
won’t make probation. He won’t make it in the sense he’ll 
never make the money working at McDonald’s to pay back 
the taxpayers for the cost of Medicaid. 
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It does appear to me that the force was clearly exces-
sive in this case . . . . But regardless, I think the jury has 
spoken. I believe they’ve spoken correctly.

Stand up, please, [defendant]. The lawyers are right, 
the range of sentences provided to me to choose from  
by the legislature range from a minimum of 11 months to 
a maximum of about 32 months in the presumptive range, 
and they also allow for suspension. I want you to realize 
you sentenced the victim in this case to a lifetime of a 
plate in his jaw and only half the teeth in his head, so he 
doesn’t ever get over this.

How much time is he doing in federal?

. . .

[Defense counsel]:  He’s got 24 months, additional months, 
he’s pulling everyday.

THE COURT:  Well, I’ll take into consideration the fact he’s 
going to be in prison for 24 months in the federal system as 
a result of this violation, this conviction. Rather than your 
straight active sentence which was my inclination, which 
I would do if he did not have the 24 months facing him, 
which he will serve. 

. . . 

I was going to sentence him at the bottom of the presump-
tive and make it all active. What I think I’m going to do is 
move -- that was my thought process, maybe move to the 
top of the presumptive and give him some suspension.

In this case, madam clerk, the Defendant admits that he 
has five points for felony sentencing purposes, which 
makes him a level two. This is a class F felony. It is the 
judgment of the Court that the Defendant be imprisoned in 
the [Division] of Adult Corrections for Male Prisoners for 
a minimum of [19] months and a maximum of [32] months; 
however, in view of the fact he is going to be in prison 
for 24 months in the federal system, the Court is going to 
suspend all but [four months and 15 days (135 days)], and 
he’s placed on supervised probation for 24 months on the 
condition that he have no contact with the victim or any 
witnesses for the State.
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It appears the trial court’s reference to a sentence of probation was 
intended as consideration of an exceptional circumstance – “[i]n a per-
fect world, I would leave him on probation, make him pay back the tax-
payers who probably paid $50-$75,000 in Medicaid damage.” However, 
the trial court’s sentence could be considered lenient by most accounts: 
Defendant was a Level II offender convicted of a violent Class F felony, 
sentenced in the presumptive range, but given a special probationary 
sentence of 135 days in the Division of Adult Correction, as opposed to 
a straight active sentence. Defendant was also serving or about to serve 
an active sentence in the federal system. On this record, defendant can-
not show that the sentence ordered by the court was a discriminatory 
sentence predicated on poverty. The trial court did not abuse its dis-
cretion, engage in procedural conduct prejudicial to defendant, operate 
in circumstances manifesting an inherent unfairness and injustice, or 
engage in conduct offensive to a sense of fair play. See Cameron, 83 N.C. 
App. at 76, 349 S.E.2d at 332. Defendant’s argument is overruled.

No error.

Judges HUNTER, Robert C., and STEELMAN concur.

SWAN BEACH COROLLA, L.L.C., OCEAN ASSOCIATES, LP, LITTLE NECK TOWERS, 
L.L.C., GERALD FRIEDMAN, NANCY FRIEDMAN, CHARLES S. FRIEDMAN, TIL 

MORNING, LLC, anD SECOND STAR, L.L.C., Plaintiffs

v.
COUNTY OF CURRITUCK; THE CURRITUCK COUNTY BOARD OF 

COMMISSIONERS; anD JOHN D. RORER, MARION GILBERT, O. VANCE AYDLETT, 
JR., H.M. PETREY, J. OWEN ETHERIDGE, PAUL MARTIN, anD S. PAUL O’NEAL 

as members of the CURRITUCK COUNTY BOARD OF COMMISSIONERS, DefenDants

No. COA13-1272

Filed 1 July 2014

1. Zoning—vested rights claim—exhaustion of administrative 
remedies—not required

Plaintiffs were not required to exhaust administrative remedies 
before the Currituck County Board of Adjustment in order to bring 
this civil action and the trial court erred by dismissing their com-
mon law vested rights claim under N.C.G.S. § 1A-1, Rule 12(b)(1)  A 
plaintiff is not required to request that a board of adjustment issue a 
variance that it does not have the authority to issue.



618 IN THE COURT OF APPEALS

SWAN BEACH COROLLA, L.L.C. v. CNTY. OF CURRITUCK

[234 N.C. App. 617 (2014)]

2. Zoning—common law vested rights—statement of claim 
—sufficient

Plaintiffs’ claim of common law vests rights in developing 
property was sufficiently pled to survive a motion to dismiss under 
N.C.G.S. § 1A-1, Rule 12(b)(6). Taking plaintiff’s allegations as true, 
their clearing of lots, canal digging, dune building, and road grad-
ing were substantial expenditures, their property was not zoned at 
the time they made their expenditures, and their expenditures were 
made in good faith.

3. Civil Rights—§ 1983—development of land—failure to 
exhaust administrative remedies—sovereign immunity—
statute of limitations

The trial court erred by dismissing plaintiffs’ claims under 42 
U.S.C. § 1983 because these claims were not barred by state law 
sovereign immunity or failure to exhaust administrative remedies. 
Defendants did not preserve a statute of limitations issue for appeal 
because they did not argue the statute of limitations at the motion 
hearing and it was not clear that they obtained a ruling on the issue.

4. Zoning—state constitution—tax classification—claim dismissed
The trial court did not err in a zoning case by dismissing plain-

tiffs’ allegations under Article V, Section 2 of the North Carolina 
Constitution that the County had refused to allow business develop-
ment on property that it had classified as business property for tax 
purposes. Plaintiffs did not challenge the tax classification or the 
uniformity of the tax rules. The tax classification of plaintiffs’ prop-
erty might be relevant to the “good faith” element of their vested 
rights claim, but their allegations were insufficient to state a claim 
under Article V, Section 2 of the North Carolina Constitution.

Appeal by plaintiffs from Order entered 24 July 2013 by Judge 
Wayland J. Sermons in Superior Court, Currituck County. Heard in the 
Court of Appeals 24 April 2014.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, 
L.L.P., by Lacy H. Reaves and J. Mitchell Armbruster, for  
plaintiffs-appellants.

County of Currituck, by Donald I. McRee, Jr., for defendants- 
appellees.
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STROUD, Judge.

Plaintiffs appeal from an order entered 24 July 2013 dismissing their 
complaint for declaratory judgment regarding vested rights they claimed 
to develop their property commercially, for violations of constitutional 
rights under 42 U.S.C. § 1983, and for violation of Article V, Section 2 of 
the North Carolina Constitution. We reverse in part, affirm in part, and 
remand for further proceedings.

I.  Background

Plaintiffs are five companies and three individuals who own prop-
erty in the Swan Beach Subdivision in Currituck County. On 6 July 2012, 
they filed a complaint against the County of Currituck, the Currituck 
Board of Commissioners, and the commissioners themselves in their 
official capacities. Plaintiff Ocean Associates was the original developer 
of the land and the other plaintiffs purchased their land from it.1 They 
alleged that they have common law vested rights to develop commer-
cial uses on their property. They also raised claims of laches, “easement 
rights” to commercially develop their property, state constitutional vio-
lations, and violations of federal equal protection and due process under 
42 U.S.C. § 1983.

According to the complaint, plaintiff Ocean Associates, LP, pur-
chased approximately 1400 acres of property in the Carova Beach area 
of Currituck County in 1966 to develop a residential subdivision along 
with related commercial services.2 In 1969, Ocean Associates created 
and recorded a plat indicating that it intended to divide the property into 
residential and business lots. At the time, Currituck County had no appli-
cable zoning ordinance. However, the County asked Ocean Associates 
to refrain from developing the business lots until the residential lots 
were sufficiently occupied. After filing the plat, Ocean Associates began 
to prepare both the residential and business lots for development. They 
spent $425,050.00 on services such as surveying, land geosciences, gen-
eral engineering, road grading, canal digging, dune building, filling lots, 
evacuating ditches, and landscaping. This infrastructure would serve 
both the business and residential lots. 

1. The precise nature of the relationship between Ocean Associates and the other 
plaintiffs is not clear from the complaint.

2. Because this case comes to us on a motion to dismiss, all of the following facts are 
from the complaint; we express no opinion as to their veracity.
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In 1971, Currituck County adopted a zoning ordinance. The 1971 
ordinance designated plaintiffs’ property as RA-20. The RA-20 district 
allowed for low density residential and agricultural uses with only lim-
ited business uses. Plaintiffs allege that they did not know that the zon-
ing of their property had changed. In 1975, the County enacted a new 
zoning ordinance. This ordinance zoned plaintiffs’ property in a similar 
manner to the previous ordinance. Plaintiffs believed that the County 
would still permit them to develop their property for commercial uses 
because the County had allowed other property owners to do the same.

In 1989, Currituck County enacted a Unified Development Ordinance 
(UDO). The UDO zoned plaintiffs’ property RO2, which does not allow 
business uses except for marinas, campgrounds, outdoor recreational 
facilities, and small professional offices. The business and commercial 
uses intended by plaintiffs would not be permitted under this ordinance. 
Nevertheless, plaintiffs continued to believe that they would be allowed 
to commercially develop their property. 

In 2004, plaintiffs decided to move forward with development of 
the business lots because the density of the residential lots had finally 
become sufficient to support such use. They wanted to build a conve-
nience store, real estate offices, a post office, and a restaurant. Around 
September 2004, the County informed plaintiffs that such uses would 
not be permitted. Plaintiffs asserted that they had vested rights to use 
their property in this manner, but the County disagreed, asserting that 
the UDO barred such uses. Over the next three years, plaintiffs then 
attempted to convince the County to rezone their property so that they 
could develop their property for business uses. The parties agreed that 
such uses would not be permitted on their property under the UDO.

Plaintiffs allege that despite the County’s assertion that the UDO 
prohibits business development in the RO2 district, the County has per-
mitted other businesses to operate in the area. They alleged that the 
County treated plaintiffs differently without a rational basis, or because 
the individual plaintiffs are Jewish.

On 12 September 2012, defendants filed a motion to dismiss for lack 
of subject matter jurisdiction under Rule 12(b)(1) and failure to state a 
claim under Rule 12(b)(6). Defendants argued that plaintiffs failed to 
exhaust applicable administrative remedies and that they are protected 
by sovereign, governmental, and legislative immunity. They further 
argued that plaintiffs’ complaint is barred by the applicable statutes  
of limitations.
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Plaintiffs filed an amended complaint on 13 February 2013. The 
amended complaint added an allegation that the County adopted a 
zoning ordinance in 1968, but that there was no map accompanying 
the ordinance and that their property was not zoned at that time. The 
amended complaint also added a claim under Article V, Section 2 of  
the North Carolina Constitution. Plaintiffs alleged that the County had 
taxed their property as business property since 1969, so its failure to 
permit plaintiffs to develop their property for business uses contravenes 
the requirement of taxation by uniform rule.

Defendants then filed an amended motion to dismiss and an amended 
brief in support of their motion. The motion was heard by the superior 
court on 20 May 2013. By order entered 24 July 2013, the superior court 
allowed defendants’ 12(b)(1) motion to dismiss for failure to exhaust 
administrative remedies and their 12(b)(6) motion for failure to state a 
claim, though it did not specify a reason. Plaintiffs timely appealed to 
this Court.

II.  Standard of Review

Defendants moved to dismiss plaintiffs’ complaint for lack of sub-
ject matter jurisdiction under N.C. Gen. Stat. § 1A-1, Rule 12(b)(1)(2011) 
and for failure to state a claim under N.C. Gen. Stat. § 1A-1, Rule 12(b)
(6)(2011).

Rule 12(b)(1) permits a party to contest, by motion, the 
jurisdiction of the trial court over the subject matter in 
controversy. We review Rule 12(b)(1) motions to dismiss 
for lack of subject matter jurisdiction de novo and may 
consider matters outside the pleadings. Pursuant to the de 
novo standard of review, the court considers the matter 
anew and freely substitutes its own judgment for that of 
the trial court.

Trivette v. Yount, ___ N.C. App. ___, ___, 720 S.E.2d 732, 735 (2011) (cita-
tions, quotation marks, brackets, and italics omitted).

The standard of review of an order granting a 12(b)(6) 
motion is whether the complaint states a claim for which 
relief can be granted under some legal theory when the 
complaint is liberally construed and all the allegations 
included therein are taken as true. On a motion to dismiss, 
the complaint’s material factual allegations are taken as 
true. Dismissal is proper when one of the following three 
conditions is satisfied: (1) the complaint on its face reveals 
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that no law supports the plaintiff’s claim; (2) the complaint 
on its face reveals the absence of facts sufficient to make a 
good claim; or (3) the complaint discloses some fact that 
necessarily defeats the plaintiff’s claim. On appeal of a 
12(b)(6) motion to dismiss, this Court conducts a de novo 
review of the pleadings to determine their legal sufficiency 
and to determine whether the trial court’s ruling on the 
motion to dismiss was correct.

Podrebarac v. Horack, Talley, Pharr, & Lowndes, P.A., ___ N.C. App. 
___, ___, 752 S.E.2d 661, 663-64 (2013) (citation and quotation marks 
omitted).

III.  Common Law Vested Rights Claim

[1] Plaintiffs argue that the trial court erred in dismissing their com-
mon law vested rights claim under Rule 12(b)(1) for failure to exhaust 
administrative remedies. Defendants counter that even if it was error to 
dismiss under Rule 12(b)(1), dismissal was proper under Rule 12(b)(6). 
We hold that plaintiffs did not fail to exhaust administrative remedies 
and that their common law vested rights claim was sufficiently pled to 
survive a motion to dismiss under either Rule 12(b)(1) or Rule 12(b)(6).

A. Exhaustion of Administrative Remedies

“As a general rule, where the legislature has provided by statute an 
effective administrative remedy, that remedy is exclusive and its relief 
must be exhausted before recourse may be had to the courts.” Presnell  
v. Pell, 298 N.C. 715, 721, 260 S.E.2d 611, 615 (1979). “If a plaintiff has 
failed to exhaust its administrative remedies, the court lacks subject 
matter jurisdiction and the action must be dismissed.” Justice for 
Animals, Inc. v. Robeson County, 164 N.C. App. 366, 369, 595 S.E.2d 
773, 775 (2004). Nevertheless, “a party need not exhaust an adminis-
trative remedy where the remedy is inadequate.” Affordable Care, Inc.  
v. North Carolina State Bd. of Dental Examiners, 153 N.C. App. 527, 
534, 571 S.E.2d 52, 58 (2002). Facts justifying avoidance of administra-
tive procedure must be pled in the complaint. Id. at 534, 571 S.E.2d at 58.

“The [administrative] remedy is considered inadequate unless it is 
calculated to give relief more or less commensurate with the claim.” 
Jackson for Jackson v. North Carolina Dept. of Human Resources, 131 
N.C. App. 179, 186, 505 S.E.2d 899, 904 (1998) (citation and quotation 
marks omitted), disc. rev. denied, 350 N.C. 594, 537 S.E.2d 213 (1999). 
Generally, constitutional claims are not subject to administrative rem-
edies, so failure to pursue such remedies is not fatal to those claims. 
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See Meads v N.C. Dep’t of Agric., 349 N.C. 656, 670, 509 S.E.2d 165, 174 
(1988); Hardy ex rel. Hardy v. Beaufort County Bd. of Educ., 200 N.C. 
App. 403, 409, 683 S.E.2d 774, 779 (2009).3 

Here, plaintiffs specifically pled that they were not required to 
exhaust administrative remedies and that the administrative remedies 
are inadequate. Nevertheless, we must consider whether the facts as 
pled justify failure to exhaust administrative procedures. We hold that 
plaintiffs sufficiently pled futility because the Currituck County Board 
of Adjustment would not be authorized to hear plaintiffs’ common law 
vested rights claim.

The ‘vested rights’ doctrine has evolved as a constitutional 
limitation on the state’s exercise of its police power to 
restrict an individual’s use of private property by the enact-
ment of zoning ordinances. A determination of the ‘vested 
rights’ issue requires resolution of questions of fact, includ-
ing reasonableness of reliance, existence of good or bad 
faith, and substantiality of expenditures.

Huntington Properties, LLC v. Currituck County, 153 N.C. App. 
218, 226, 569 S.E.2d 695, 701 (2002) (citations, quotation marks, and  
brackets omitted).

“In reviewing the determination of an administrative enforcement 
officer pursuant to N.C. Gen. Stat. § 160A-388, a board of adjustment 
sits in a ‘quasi-judicial capacity’ and has only the authority it is granted  
under that statute.” Dobo v. Zoning Bd. of Adjustment of City of 
Wilmington, 149 N.C. App. 701, 706, 562 S.E.2d 108, 111 (2002), rev’d 
in part on other grounds, 356 N.C. 656, 576 S.E.2d 324 (2003). N.C. 
Gen. Stat. § 160A-388(b) (2011) authorizes boards of adjustment to  
“hear and decide special and conditional use permits, requests for 
variances, and appeals of decisions of administrative officials charged 
with enforcement of the ordinance.” Its role is solely related to the 
interpretation of the ordinances and deciding whether to grant a variance 
from those ordinances. See Godfrey v. Zoning Bd. of Adjustment of 
Union County, 317 N.C. 51, 63, 344 S.E.2d 272, 279 (1986). Boards of 
adjustment do not have the authority to adjudicate constitutional claims. 
Id.; Dobo, 149 N.C. App. at 706, 562 S.E.2d at 111. 

3. Exhaustion may be required for procedural due process claims. See Edward 
Valves, Inc. v. Wake County, 343 N.C. 426, 435, 471 S.E.2d 342, 347 (1996), cert. denied, 
519 U.S. 1112, 136 L.Ed. 2d 839 (1997); Copper ex rel. Copper v. Denlinger, 363 N.C. 784, 
788, 688 S.E.2d 426, 428 (2010).
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Some common law vested rights cases have been appealed from 
boards of adjustment4; others have been brought as civil actions without 
prior administrative proceedings.5 These cases do not announce a clear 
rule for the proper method to pursue a vested rights claim. Nevertheless, 
a rule can be inferred from the appellate courts’ treatment of those cases 
and the statutory authority of boards of adjustment discussed above. 
Our Supreme Court has differentiated between interpretations of zoning 
ordinances, which are properly considered by boards of adjustment, and 
constitutional challenges, which are not. See Batch v. Town of Chapel 
Hill, 326 N.C. 1, 11, 387 S.E.2d 655, 661-62 (holding that it was error to 
join a claim concerning the interpretation of development ordinances 
with constitutional challenges thereto), cert. denied, 496 U.S. 931, 110 
L.Ed. 2d 651 (1990). We have noted that where interpretation of an ordi-
nance is involved the property owner should follow the administrative 
procedure of seeking permission for a nonconforming use from the 
board of adjustment. See Huntington Properties, LLC, 153 N.C. App. at 
227, 569 S.E.2d at 702; see also Kirkpatrick, 138 N.C. App. at 87-88, 530 
S.E.2d at 343-44 (considering a common law vested rights claim in a case 
first brought to the board of adjustment, along with issues concerning 
interpretation of the ordinances). However, the discretion of a board of 
adjustment is not unlimited. Its “power to ‘determine and vary’ is limited 
to such variations and modifications as are in harmony with the general 
purpose and intent of the ordinance and do no violence to its spirit.” 
Lee v. Board of Adjustment of City of Rocky Mount, 226 N.C. 107, 111, 
37 S.E.2d 128, 132 (1946). A plaintiff is not required to request that the 
board of adjustment issue a variance that it does not have the authority 
to issue. See Smith, 276 N.C. at 57, 170 S.E.2d at 911. 

Where the interpretation of the ordinance is not at issue, the ordi-
nance prohibits the property owner’s intended use, and the property 
owner is claiming a common law vested right to such a nonconforming 
use, the only claim is a constitutional one. In such a case, plaintiffs are 
not required to first exhaust the procedures before the board of adjust-
ment. Here, as in Smith, plaintiffs’ “contention is that they have a legal 

4. See, e.g., Application of Campsites Unlimited, Inc., 287 N.C. 493, 215 S.E.2d 73 
(1975), Browning-Ferris Industries Of South Atlantic, Inc. v. Guilford County Bd. of 
Adjustment, 126 N.C. App. 168, 484 S.E.2d 411 (1997), Kirkpatrick v. Village Council for 
Village of Pinehurst, 138 N.C. App. 79, 530 S.E.2d 338 (2000).

5. See, e.g., Town of Hillsborough v. Smith, 276 N.C. 48, 170 S.E.2d 904 (1969), 
Russell v. Guilford County, 100 N.C. App. 541, 397 S.E.2d 335 (1990), MLC Automotive, 
LLC v. Town of Southern Pines, 207 N.C. App. 555, 702 S.E.2d 68 (2010), disc. rev. denied, 
365 N.C. 211, 710 S.E.2d 2 (2011).
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right to build, which right the city cannot take from them and for which 
no permit is authorized by the ordinance. . . . [T]he law does not require 
them to make a vain trip to the City Hall before exercising it.” Id. at 
57, 170 S.E.2d at 911. Plaintiffs specifically alleged that the meaning of 
the UDO was not in dispute and that their desired use was not allowed 
under the ordinance.

Therefore, we conclude that plaintiffs were not required to 
exhaust administrative remedies before the Currituck County Board 
of Adjustment in order to bring the present civil action. The trial court 
erred in dismissing plaintiffs’ vested rights claim under Rule 12(b)(1) for 
failure to exhaust administrative remedies.

B. Sufficiency of Claim

[2] Next, we must consider whether plaintiffs’ common law vested 
rights claim was sufficiently pled to state a cause of action. We hold 
that plaintiffs sufficiently pled their common law vested rights claim to 
survive a motion to dismiss.6 

A party’s common law right to develop and/or construct 
vests when: (1) the party has made, prior to the [enact-
ment or] amendment of a zoning ordinance, expenditures 
or incurred contractual obligations substantial in amount, 
incidental to or as part of the acquisition of the building site 
or the construction or equipment of the proposed build-
ing; (2) the obligations and/or expenditures are incurred 
in good faith; (3) the obligations and/or expenditures were 
made in reasonable reliance on and after the issuance of a 
valid building permit, if such permit is required, authoriz-
ing the use requested by the party; and (4) the amended 
ordinance is a detriment to the party.

Browning-Ferris, 126 N.C. App. at 171-72, 484 S.E.2d at 414 (citations 
and quotation marks omitted).

“[W]hen a property owner makes expenditures in the absence of 
zoning . . . , subsequent changes in the zoning of the property may not 
prohibit the resulting nonconforming use.” Finch v. City of Durham, 
325 N.C. 352, 366, 384 S.E.2d 8, 16 (1989). A property owner need not 
rely on the existence of a permit authorizing construction if none was 

6. This case involves only common law vested rights; plaintiffs do not assert statu-
tory vested rights under N.C. Gen. Stat. § 160A-385.1.
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required at the time the expenditures were made. MLC Automotive, 
LLC, 207 N.C. App. at 565, 702 S.E.2d at 75. “To acquire such vested 
property right[s] it is sufficient that, prior to the . . . enactment of the 
zoning ordinance and with the requisite good faith, he make a substan-
tial beginning of construction and incur therein substantial expense.” 
Campsites Unlimited, 287 N.C. at 501, 215 S.E.2d at 78 (citation and 
quotation marks omitted). “A party acts in good faith reliance when 
it has an honest belief that the nonconforming use would not violate 
declared public policy.” Kirkpatrick, 138 N.C. App. at 87, 530 S.E.2d at 
343 (citation, quotation marks, and brackets omitted).

As we are considering a 12(b)(6) motion to dismiss, we must 
assume that the facts alleged by plaintiffs are true and liberally construe 
the complaint. Mosteller v. Duke Energy Corp., 207 N.C. App. 1, 11, 698 
S.E.2d 424, 431 (2010), disc. rev. denied, 365 N.C. 211, 710 S.E.2d 38 
(2011). The relevant allegations are as follows:

In 1966, plaintiffs or their predecessors in interest acquired approxi-
mately 1400 acres of property in Currituck County. The property was 
not then zoned and commercial development was allowed. In June 1966, 
the County adopted a “Subdivision Ordinance.” On 2 September 1969, 
consistent with this ordinance, Plaintiff Ocean Associates recorded a 
plat showing 577 residential lots and six business areas on the prop-
erty. Such commercial uses were permitted in that area at the time. The 
County asked that the commercial development not begin until there was 
sufficient residential density in the area to support the businesses and 
plaintiffs agreed. Plaintiffs began development in 1969. Between 1968 
and 1971, plaintiffs spent approximately $425,050.00 to prepare both the 
residential and the business lots. These expenditures included general 
engineering, land geosciences, road grading, canal digging, dune build-
ing, lot filling, evacuating ditches, landscaping, and surveying. Plaintiffs 
would not have expended these funds “but for the fact that business and 
commercial uses were permitted on the Property under County law . . . .”  
In the early 1970s, plaintiffs completed the infrastructure that would 
serve both the business and residential lots.

In October 1971, Currituck County adopted a zoning ordinance and 
prepared a map. The map seemed to designate the property as “RA-20.” 
The RA-20 district permitted mostly low density residential and agricul-
tural uses, with only limited business or commercial uses. The County 
adopted a second zoning ordinance in 1975, which seemed to continue 
designating plaintiffs’ property as RA-20. The County assured property 
owners that subdivisions approved prior to adoption of these ordinances 
would continue to be allowed. 
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In 1989, the County adopted a UDO, which is still in effect. Although 
unclear, plaintiffs’ property was apparently zoned RO2. The RO2 dis-
trict allows only limited business uses. Plaintiffs’ planned uses for the 
property are not allowed under the UDO. Plaintiffs moved forward with 
further development of the business lots in 2004. The County informed 
plaintiffs that their intended uses were not permitted under the UDO 
and denied that plaintiffs had any vested rights to use their property in 
that manner.

Taking these facts as true, we hold that plaintiffs sufficiently pled 
their claim for common law vested rights to survive a motion to dis-
miss. Plaintiffs have alleged that their property was not zoned at the 
time they made their expenditures to prepare the business lots. They 
have alleged that this use was lawful at the time the expenditures were 
made and that the expenditures were made in good faith reliance on that 
fact. They have alleged that they expended over $400,000 on the devel-
opment. They allege that they are prejudiced by the zoning ordinance 
because their intended commercial use would not be permitted under 
the ordinance.

In Campsites Unlimited, our Supreme Court held that the property 
owners had a vested right because they made substantial expenditures 
in reliance on the lack of zoning. 287 N.C. at 502, 215 S.E.2d at 78. In that 
case, the property owners had cleared and constructed roadways and 
staked out lots. Id. The alleged construction activities here were at least 
as substantial as those in Campsites Unlimited, if not more. Plaintiffs’ 
clearing of the lots, canal digging, dune building, and road grading were 
intended to prepare the site for development. Cf. Russell, 100 N.C. App. 
at 545, 397 S.E.2d at 337 (holding that the plaintiff’s expenditures were 
not substantial where there was “no evidence of ground breaking, tree 
clearing or anything else done to prepare the site for development”). We 
conclude that these expenditures were “substantial.”

Additionally, taking the allegations of the complaint as true, plain-
tiffs’ reliance on the lawfulness of their project was in good faith. The 
required “good faith” 

is not present when the landowner, with knowledge that 
the adoption of a zoning ordinance is imminent and that, if 
adopted, it will forbid his proposed construction and use 
of the land, hastens, in a race with the town commission-
ers, to make expenditures or incur obligations before the 
town can take its contemplated action so as to avoid what 
would otherwise be the effect of the ordinance upon him.
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Campsites Unlimited, 287 N.C. at 503, 215 S.E.2d at 79 (citation and 
quotation marks omitted).

Here, plaintiffs filed plats indicating business development before 
any zoning ordinance was in place. There is no indication that they were 
aware of any plans to zone their property such that business develop-
ment would not be allowed. Cf. id. The face of the complaint does not 
reveal that plaintiffs failed to acquire any other permits required to begin 
construction. Cf. Browning-Ferris, 126 N.C. App. at 172, 484 S.E.2d at 
414. Indeed, plaintiffs have alleged that the County was aware of their 
plans and condoned them.

In sum, plaintiffs’ allegations, if true, show that they have made sub-
stantial expenditures in good faith reliance on the lack of zoning at the 
time the expenditures were made. We conclude that plaintiffs have suf-
ficiently pled a common law vested rights claim. Accordingly, we hold 
that the trial court erred in allowing defendants’ motion to dismiss under 
Rule 12(b)(6).7 

IV.  Equal Protection and Due Process § 1983 Claims

[3] Plaintiffs next argue that the trial court erred in dismissing their 
equal protection and substantive due process claims under 42 U.S.C.  
§ 1983 (2006) for failure to exhaust administrative remedies and sov-
ereign immunity.8 Although the basis for its decision is not clear from 
the trial court’s order, defendants moved to dismiss plaintiffs’ § 1983 
claims on the basis of failure to exhaust administrative remedies, sov-
ereign immunity, and legislative immunity. Defendants did not argue at 
the motion hearing that the § 1983 claim was improperly pled or that the 
claims would be barred by the statute of limitations. On appeal, defen-
dants do not argue that they are immune.

“To state a claim under 42 U.S.C. § 1983, a plaintiff must show that 
[a person], acting under color of law, has ‘subjected [him] to the depriva-
tion of any rights, privileges, or immunities secured by the Constitution 

7. There was a question raised at oral arguments concerning whether the plaintiffs 
other than Ocean Associates could bring a vested rights claim as successors in interest 
even though they did not actually expend the funds themselves. The individuals involved 
with the property are apparently the same, but the corporate forms have changed. This 
issue was not raised in the pleadings, briefed by the parties, or addressed by the trial 
court, so we express no opinion on that question.

8. Defendants did not argue to the trial court and do not argue on appeal that plain-
tiffs failed to allege any element of these claims.
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and laws.’ ” Copper, 363 N.C. at 789, 688 S.E.2d at 429 (quoting 42 U.S.C. 
§ 1983 (2006)). “[A] municipality is a ‘person’ within the meaning of sec-
tion 1983.” Moore v. City of Creedmoor, 345 N.C. 356, 365, 481 S.E.2d 14, 
20 (1997).

Plaintiffs alleged that the County has allowed other similarly situ-
ated property owners to operate businesses in the zoning districts that 
prohibit commercial buildings while denying plaintiffs the opportu-
nity to do the same. They have alleged that the County treated them 
differently because they are Jewish. Moreover, plaintiffs allege that the 
County’s decision to treat them differently was arbitrary and without 
any rational relationship to a valid governmental objective. They allege 
that they have been damaged by this discrimination because they have 
lost income they could have received from the commercial development 
of their property. All of the claims were brought against the County itself 
and the individual County Commissioners in their official capacity.

First, plaintiffs’ § 1983 claims may not be dismissed for failure to 
exhaust administrative remedies. While claims for violation of proce-
dural due process may be subject to exhaustion requirements, Copper, 
363 N.C. at 789-90, at 688 S.E.2d at 430, substantive constitutional claims 
are not, Edward Valves, Inc., 343 N.C. at 435, 471 S.E.2d at 347. Here, 
plaintiffs’ claims are founded on substantive due process and equal pro-
tection. They were not required to exhaust any administrative process to 
bring these claims. See Edward Valves, Inc., 343 N.C. at 435, 471 S.E.2d 
at 347.

Second, defendants are not protected from § 1983 claims on the 
basis of sovereign immunity. Corum v. University of North Carolina 
Through Bd. of Governors, 330 N.C. 761, 772, 413 S.E.2d 276, 283 (“[S]
overeign immunity alleged under state law is not a permissible defense 
to section 1983 actions.”), disc. rev. denied, 506 U.S. 985, 121 L.Ed. 2d 
431 (1992); Glenn-Robinson v. Acker, 140 N.C. App. 606, 627, 538 S.E.2d 
601, 616 (2000) (noting that “a municipal entity has no claim to immunity 
in a section 1983 suit” (citation and quotation marks omitted)), disc. rev. 
denied, 353 N.C. 372, 547 S.E.2d 811 (2001). Indeed, defendants do not 
argue on appeal that they are immune from suit under § 1983. 

Finally, defendants argue that plaintiffs’ § 1983 claim is barred by 
the statute of limitations concerning challenges to zoning ordinances. 
Plaintiffs urge us not to consider this argument since it was not raised 
below. Defendants did argue in their brief to the trial court that the stat-
ute of limitation barred plaintiffs’ § 1983 claims, but only “[t]o the extent 
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Plaintiffs[’] due process and equal protection claims are a based on” a 
lack of notice of the amendments to the zoning ordinances. But plain-
tiffs’ § 1983 claims are not based on any notice issue. Plaintiffs specifi-
cally alleged in their amended complaint that they are not “attacking a 
defect in the ordinance adoption process . . . .” Defendants apparently 
recognized this fact as they did not argue at the motions hearing that the 
statute of limitations would require dismissal of these claims. Moreover, 
it is not clear that they ever received a ruling from the trial court on 
this issue. Therefore, they have not preserved this issue for our review 
and we will not address it. N.C.R. App. P. 10(a)(1); Lovelace v. City of 
Shelby, 153 N.C. App. 378, 384, 570 S.E.2d 136, 140 (declining to address 
an appellee’s argument that was not raised below), disc. rev. denied, 356 
N.C. 437, 572 S.E.2d 785 (2002).

We hold that the trial court erred in dismissing plaintiffs’ claims 
under 42 U.S.C. § 1983 because the claims are not barred by sovereign 
immunity or failure to exhaust administrative remedies. Therefore, we 
reverse the portion of the trial court’s order dismissing these claims.

V.  Tax Claim

[4] Plaintiffs finally argue that the trial court erred in dismissing their 
claim under Article V, Section 2(2) of the North Carolina Constitution. 
We disagree.

Plaintiffs alleged that defendant violated Article V, Section 2(2) of 
the North Carolina Constitution by refusing to allow business develop-
ment on property that it has classified for tax purposes as business prop-
erty. The North Carolina Constitution “requires that taxation must be 
imposed by a uniform rule.” HED, Inc. v. Powers, 84 N.C. App. 292, 294, 
352 S.E.2d 265, 266, disc. rev. denied, 319 N.C. 458, 356 S.E.2d 4 (1987). 
That requirement is met “if the rate is uniform throughout each taxing 
authority’s jurisdiction.” State ex rel. Dyer v. City of Leaksville, 275 N.C. 
41, 49, 165 S.E.2d 201, 206 (1969).

Here, plaintiffs do not actually challenge the tax classification or the 
uniformity of the tax rules. Indeed, they assert that the tax classification 
of their property as business property is entirely accurate. They have not 
alleged that defendants tax such property in a non-uniform manner. At 
best, the tax classification of plaintiffs’ property might be relevant to the 
“good faith” element of their vested rights claim. But their allegations 
are insufficient to state a claim under Article V, Section 2 of the North 
Carolina Constitution. Therefore, we affirm the trial court’s dismissal of 
this claim.
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VI.  Conclusion

For the foregoing reasons, we conclude that the trial court erred in 
dismissing plaintiffs’ vested rights claim and their § 1983 claims, but that 
it properly dismissed plaintiffs’ tax claim. Therefore, we reverse those 
portions of the trial court’s order dismissing the vested rights and § 1983 
claims, affirm the portion dismissing the tax claim, and remand for fur-
ther proceedings.

REVERSED, in part; AFFIRMED, in part; and REMANDED.

Judges HUNTER, JR., Robert N. and DILLON concur.
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ANN B. WALLACH; DAVID WALLACH; PHILIP C. MILLER anD STEEN  
CONSTRUCTION COMPANY, Plaintiffs

v.
LINVILLE OWNERS ASSOCIATION, INC.; WILLIAM BUFF CLAYTON; 

JAMES B. CUSHMAN; KIRSTEN M. CUSHMAN; DALIP AWASTHI; MONICA 
AWASTHI; WILLIAM J. SPARKMAN; ROXANNE E. SPARKMAN; RAJESH 
K. MANICKAM; REEMA PATEL MANICKAM; MARGARET S. NORTON, 

trustee of margaret s. norton revoCable living trust DateD 12-4-2007; STUART 
P. GOLDBLATT; N.C. PEAKS, LLC; FELICIA R. KADIS; MATTHEW C. KING, 

JR.; JAMES A. WILLETTS; LINDA BADDOUR; CLAUDE Z. DEMBY; DONNA H. 
DEMBY; ROBERT D. HILLMANN; SUSAN L. HILLMANN; SHAWN M. BRITT; 

AARON VEDDER; MICHELLE VEDDER; TODD R. STIEFEL; DIANA G. STIEFEL; 
SCOTT J. POOLE; MATTHEW S. PALKA, JR.; FRANCES K. O’SULLIVAN; 

KEITH THOMAS SHELLY; KATHARINE KNOBIL; JOSIP CERMIN; LANTY L. 
SMITH; MARGARET G. SMITH; SCOTT ALLEN BROWN; SARA BETH BROWN; 

MASOUD MOGHADASS; MARIA D. CLARK anD CHRISTOPHER JAMES 
CLARK, trustees of the maria D. Clark living trust DateD sePtember 17, 2010, 

anD any amenDments thereto; PABLO E. PRIU; HEIDI D. PRIU; SHEHZAD H. CHOUDRY; 
SABEEN J. KHAWAJA; JASON L. PAYTON; AMIR A. FIROZVI; ASRA S. FIROZVI; 

CHARLES STIEFEL; DANEEN STIEFEL; MARK F. KOZACKO; TAMMY Y. KOZACKO; 
MARK A. REIN; TARA A. DOW-REIN; MOHIT PASI; SONIA PASI; WILLIAM H. 

SCHEICK, JR., trustee of the Carolyn r. sCheiCk revoCable trust-1994/tr; CAROLYN 
R. SCHEICK, trustee of the william h. sCheiCk revoCable trust-1994/tr; JOHN T. 
SCHEICK, trustee of the gloria m. verroChi irrevoCable trust-1994; CAROLYN R. 

SCHEICK, trustee of the gloria m. verroChi irrevoCable trust-1994; JOHN T. SCHEICK, 
trustee of the gloria m. verroChi revoCable trust 1994 gst exemPtion trust; CAROLYN 
R. SCHEICK, trustee of the gloria m. verroChi revoCable trust 1994 gst exemPtion trust; 
STEVEN KJELLBERG; JULIE KJELLBERG; RICHARD P. McCOOK; ANNA T. McCOOK; 

IMAD OMAR; PAUL F. BONAVITA; HEATEHR S. BONAVITA; DIMITRI LYSANDER 
STOCKTON; RENEE CECILE ALLAIN-STOCKTON, DefenDants

No. COA13-1116

Filed 1 July 2014

1. Parties—joinder—necessary—proper—amendment to restric-
tive covenants

The trial court did not err in a case involving amendments to the 
Declaration of Covenants, Conditions, Easements and Restrictions 
of a residential community by denying defendant’s motion to dis-
miss for failure to join the necessary parties. The parties defendant 
alleged needed to be joined were proper but not necessary.

2. Associations—homeowners’ associations—amendment to 
restrictive covenants—unreasonable and unenforceable

The trial court erred in a case involving an Assessment 
Amendment to the Declaration of Covenants, Conditions, 
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Easements and Restrictions (Declaration) of a residential commu-
nity by granting partial summary judgment and awarding attorneys’ 
fees in favor of defendant. The Amendment disregarded the purpose 
of the Declaration’s original provisions and completely eliminated 
the benefits to builders. Thus, the amendment was unreasonable, 
invalid, and unenforceable.

Appeals by plaintiffs and defendant from final judgment entered 
12 March 2013 by Judge Donald W. Stephens in Wake County Superior 
Court. Heard in the Court of Appeals 19 February 2014.

Harris & Hilton, P.A., by Nelson G. Harris, for plaintiff-appellants.

Jordan Price Wall Gray Jones & Carlton, by Brian S. Edlin and J. 
Matthew Waters, for defendant-appellant.

McCULLOUGH, Judge.

Linville Owners Association, Inc. (the “Association”), appeals the 
trial court’s denial of its motion to dismiss for failure to join necessary 
parties. Ann B. Wallach and David Wallach, the owners of Lot 40 and Lot 
46 in Linville Subdivision, and Steen Construction Company, the owner 
of Lot 44 in Linville Subdivision (together “plaintiffs”), appeal the trial 
court’s grant of partial summary judgment and award of attorneys’ fees 
in favor of the Association. For the following reasons, we affirm the 
denial of the Association’s motion to dismiss and reverse the grant of 
partial summary judgment and the award of attorneys’ fees.

I.  Background

This case concerns amendments to the Declaration of Covenants, 
Conditions, Easements and Restrictions (the “Declaration”) for Linville 
Subdivision, a gated community in North Raleigh.

The Declaration was first recorded in the Wake County Register of 
Deeds on page 197 of book 10362 on 13 August 2003. It was then re-
recorded in the Wake County Register of Deeds on page 2198 of book 
11283 on 29 March 2005 to include an exhibit that was inadvertently 
omitted during the first recording. Prior to June 2005, the Declaration 
governed only those lots in “phase one” of Linville Subdivision. 
However, on 9 June 2005, a supplementary declaration was recorded 
in the Wake County Register of Deeds on page 2201 of book 11483  
subjecting additional land, “phase two” of Linville Subdivision, to 
the terms of the Declaration. At all times relevant to this appeal, the 
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Declaration governed all forty-four lots comprising phases one and two 
of Linville Subdivision.1 

Between October and December of 2011, amendments to the 
Declaration were recorded in the Wake County Register of Deeds. The 
amendments revised or added the following provisions: “Subdividing 
and Recombination of Lots,” “Architectural Control,” “Performance 
Bond and Builder Agreement,” and “Date of Commencement of Annual 
Assessment.” Particularly relevant to this appeal, the amendment regard-
ing “Date of Commencement of Annual Assessment” (the “Assessment 
Amendment”) was recorded in the Wake County Register of Deeds on 
page 2295 of book 14530 on 7 November 2011.

On 6 August 2012, plaintiffs and Philip C. Miller, all of whom owned 
vacant lots in Linville Subdivision, commenced this action by filing a 
complaint seeking a declaratory judgment that the amendments to the 
Declaration were invalid and unenforceable. The Association and all 
other lot owners at the time the suit was filed were named as defendants.

In order to provide notice of the action to those acquiring title to lots 
in Linville Subdivision following commencement of the action, plaintiffs 
filed a lis pendens in Wake County Superior Court on 17 September 2012.

The lis pendens, however, did not provide notice of the action to 
James B. Cushman, II, and Kirsten M. Cushman, who acquired title  
to Lot 2 from Capital Bank in the time between the commencement of 
this action and the filing of the lis pendens. As a result, on 29 September 
2012, plaintiffs filed a motion to amend the complaint to substitute the 
Cushmans as defendants.

Thereafter, on 4 October 2012, Jordan L. Staal and Heather Staal 
acquired title to Lot 26 from Masoud Moghadass with notice of the pend-
ing action via the lis pendens. Plaintiffs never sought to substitute the 
Staals as defendants.

By order filed 5 November 2012, the trial court allowed plaintiffs’ 
motion to amend the complaint to substitute the Cushmans as defen-
dants. Plaintiffs then filed a second lis pendens naming the Cushmans as 
owners of Lot 2 on 7 November 2012.

On 8 November 2012, plaintiffs moved for summary judgment on 
the ground that the amendments were not reasonable, exceeded the  

1. The lots in Linville Subdivision are numbered 1 through 46. Lots 15 and 18 were 
eliminated by consolidation with other lots.
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purpose of the original Declaration, and were inconsistent with the 
original intent of the Declaration. The Association responded on  
13 November 2012 by moving to quash the lis pendens as unnecessary 
and moving to dismiss the complaint pursuant to N.C. Gen. Stat. § 1A-1, 
Rule 12(b)(7) for failure to join the Staals, whom the Association argues 
are necessary parties.

By order filed 14 December 2012, the trial court denied the 
Association’s motion to dismiss and continued the hearing on plaintiffs’ 
motion for summary judgment. The trial court concluded,

All owners in the subdivision are not necessary parties 
to this action by virtue of the Lis Pendens filed by the 
Plaintiffs. Properties in the Linville Subdivision may be 
freely bought and sold without new owners having to  
be parties to the action and all owners at the time of the 
final judgment in this case are bound by the final judgment 
in this case even though they are not named parties to  
this action.

Following the denial of its motion to dismiss, the Association filed 
an answer and counterclaim on 31 December 2012. In the counterclaim, 
the Association sought to collect unpaid assessments owed by plaintiffs, 
foreclose on Claims of Lien filed and served on plaintiffs’ lots to secure 
payment of the assessments, and collect attorneys’ fees incurred in pros-
ecuting the action.

On 4 February 2013, the Association filed a motion for summary 
judgment on plaintiffs’ claims. Also on 4 February 2013, plaintiffs filed a 
response to the Association’s counterclaim arguing no past due assess-
ments were owed because the amendments to the declaration were 
invalid and unenforceable.

Plaintiffs’ and the Association’s motions for summary judg-
ment came on for hearing in Wake County Superior Court before the 
Honorable Paul Ridgeway on 18 February 2013. On 4 March 2013,  
the trial court entered an order granting summary judgment in part and 
denying summary judgment in part. Pertinent to this appeal, the trial 
court determined the Assessment Amendment was valid and enforce-
able. The trial court further concluded that the Association’s counter-
claim was the only remaining matter to be tried.

Thereafter, the Associations’ counterclaim came on for trial that 
same week in Wake County Superior Court, the Honorable Donald 
Stephens, Judge presiding. Following trial, the trial court entered 
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judgment in favor of the Association, ordering the Wallachs to pay 
$5,010 in unpaid assessments for Lots 40 and 46 and ordering Steen 
Construction Company to pay $2,345 in unpaid assessments for Lot 44. 
The trial court further ordered that a Commissioner be appointed and 
directed to sell the lots to satisfy the indebtedness due the Association. 
The issue of attorneys’ fees was reserved until the Association’s counsel 
filed a supplemental affidavit.

Following receipt of the supplemental affidavit, on 25 March 2013, 
the trial court awarded $5,000 in fees to the Association.

Plaintiffs gave notice of appeal on 10 April 2013. The Association 
gave notice of appeal on 11 April 2013.

II.  Discussion

We address the Association’s appeal first, followed by plaintiffs’ 
appeal. The Association appeals the trial court’s denial of its motion 
to dismiss. Plaintiffs appeal the trial court’s partial summary judgment 
order finding the Assessment Amendment valid and enforceable and the 
trial court’s order awarding the Association attorneys’ fees.

Association’s Appeal

[1] In the Association’s appeal, the sole issue is whether the trial court 
erred in denying the Association’s motion to dismiss for failure to join 
necessary parties. Upon review, we hold the trial court did not err in 
denying the Association’s motion.

“ ‘A necessary party is one who is so vitally interested in the con-
troversy that a valid judgment cannot be rendered in the action com-
pletely and finally determining the controversy without his presence.’ ” 
Warrender v. Gull Harbor Yacht Club, Inc., _ N.C. App. _, _, 747 S.E.2d 
592, 606 (2013) (quoting Carding Developments v. Gunter & Cooke, 12 
N.C. App. 448, 451–52, 183 S.E.2d 834, 837 (1971)). “ ‘The term “neces-
sary parties” embraces all persons who have or claim material interests 
in the subject matter of a controversy, which interests will be directly 
affected by an adjudication of the controversy.’ ” N.C. Dep’t of Transp. 
v. Stagecoach Village, 174 N.C. App. 825, 827-28, 622 S.E.2d 142, 144 
(2005) (quoting Wall v. Sneed, 13 N.C. App. 719, 724, 187 S.E.2d 454, 
457 (1972)) (citation omitted in the original), disc. rev. denied, 360 N.C. 
483, 630 S.E.2d 929 (2006). Pursuant to the North Carolina Rules of Civil 
Procedure, necessary parties “must be joined as plaintiffs or defen-
dants[.]” N.C. Gen. Stat. § 1A-1, Rule 19(a) (2013).
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On the other hand, “[a] proper party is one whose interest may be 
affected by a decree, but whose presence is not essential in order for the 
court to adjudicate the rights of others.” Stagecoach Village, 174 N.C. 
App. at 828, 622 S.E.2d at 144. “ ‘Proper parties may be joined. Whether 
proper parties will be ordered joined rests within the sound discretion 
of the trial court.’ ” DeRossett v. Duke Energy Carolinas, LLC, 206 N.C. 
App. 647, 660, 698 S.E.2d 455, 464 (2010) (citations omitted) (emphasis 
in original).

On appeal, the Association claims the trial court erred in denying its 
motion to dismiss because the Staals, who acquired Lot 26 on 4 October 
2012, were not named defendants in the action. Relying on Karner  
v. Roy White Flowers, Inc., 351 N.C. 433, 527 S.E.2d 40 (2000) and 
Page v. Bald Head Ass’n., 170 N.C. App. 151, 611 S.E.2d 463, disc. rev. 
denied, 359 N.C. 635, 616 S.E.2d 542 (2005), the Association argues all 
lot owners in Linville Subdivision were necessary parties, without which 
the judgments are null and void. See McCraw v. Aux, 205 N.C. App. 717, 
721, 696 S.E.2d 739, 741 (2010).

In Karner, our Supreme Court held nonparty property owners  
in a Charlotte subdivision were necessary parties to an action to enjoin 
a property owner from violating a residential use restrictive covenant  
running with each lot. Karner, 351 N.C. at 440, 527 S.E.2d at 44. The 
Court reasoned,

each property owner within Elizabeth Heights has the 
right to enforce the residential restriction against any 
other property owner seeking to violate that covenant. 
This right has a “distinct worth.” By operation of law, if 
the residential restrictive covenant is abrogated as to the 
lots owned by defendants, each property owner within 
the subdivision would lose the right to enforce that same 
restriction. Unless those parties are joined, they will not 
have been afforded their “day in court.” An adjudication 
that extinguishes property rights without giving the 
property owner an opportunity to be heard cannot 
yield a “valid judgment.” For this reason, we conclude 
the nonparty property owners of Elizabeth Heights are 
necessary parties to this action because the voiding of the 
residential-use restrictive covenant would extinguish their 
property rights.

Id. at 439-40, 527 S.E.2d at 44 (citations omitted).
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Thereafter, in Page this Court affirmed the trial court’s dismissal of 
an assessment claim for failure to join all property owners. Page, 170 
N.C. App. at 154, 611 S.E.2d at 465. In affirming the trial court in Page, 
this Court simply cited Karner for the holding that “all property owners 
affected by a residential use restrictive covenant were necessary parties 
to an action to invalidate that covenant[]” and indicated the plaintiffs 
acknowledged Karner controlled their case. Id. Thus, this Court found 
the plaintiffs’ argument meritless. Id.

The Association now claims Karner and Page control the present 
case. We, however, find the present case distinguishable.

In Midsouth Golf, LLC v. Fairfield Harbourside Condo. Ass’n., Inc., 
187 N.C. App. 22, 652 S.E.2d 378 (2007) this Court distinguished a cov-
enant for the payment of recreational amenity fees from the residential 
use restriction at issue in Karner. This Court explained that, whereas a 
residential use restrictive covenant included in all deeds conveying lots 
in a subdivision according to a common plan of development was a valu-
able property right enforceable by all property owners,

only the owner of the recreational amenities [in Midsouth 
Golf] ha[d] the power to levy such a recreational amenity 
charge. As such, only the owner of the recreational ameni-
ties ha[d] the power to enforce [the] restrictive covenant. 
None of the property owners within Fairfield Harbour 
ha[d] the right to enforce the covenant to pay amenity fees 
against any of the other owners. Accordingly, the extin-
guishment of the restrictive covenant in [Midsouth Golf] 
would not deprive the other property owners of any prop-
erty right akin to the right that the nonparty property own-
ers were deprived of in Karner.

Id. at 28-29, 652 S.E.2d at 383. In Midsouth Golf, this Court also addressed 
its decision in Page, indicating it could not rely upon Page because “Page 
does not reveal sufficient facts for us to determine whether the covenant 
at issue was similar to the one at issue in the present case.” Id. at 29, 652 
S.E.2d at 383. This Court further explained that:

Page does not discuss how the nonparty property owners 
were in danger of losing a property right by invalidation of 
the covenant because the plaintiffs effectively conceded 
that Karner applied and that the Court was bound by 
Karner. While invalidation of the covenant in the present 
case could have some effect on nonparty property own-
ers in Fairfield Harbor, invalidation of the covenant would 
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not deprive them of any property right, which is required 
under Karner to make them necessary parties.

Id. at 29-30, 652 S.E.2d at 383-84 (citation omitted).

Following the reasoning in Midsouth Golf, we hold the Staals were 
proper parties to the action seeking to declare the amendments to the 
Declaration invalid and unenforceable, but were not necessary parties. 
The amendments at issue in the present case did not extinguish any 
property rights of the Staals akin to those in Karner. Therefore, we hold 
the trial court did not err in denying the Association’s motion to dismiss.

Because the Staals were not necessary parties, we need not address 
whether the lis pendens was proper in this action.

Plaintiffs’ Appeal

[2] In plaintiffs’ appeal, plaintiffs first argue the trial court erred in 
entering partial summary judgment upholding the validity and enforce-
ability of the Assessment Amendment. Specifically, plaintiffs contend 
the trial court erred because the assessment amendment was not signed 
by seventy-five percent (75%) of the lot owners and is not reasonable in 
light of the contracting parties’ original intent.

“Our standard of review of an appeal from summary judgment is de 
novo; such judgment is appropriate only when the record shows that 
‘there is no genuine issue as to any material fact and that any party is 
entitled to a judgment as a matter of law.’ ” In re Will of Jones, 362 N.C. 
569, 573, 669 S.E.2d 572, 576 (2008) (quoting Forbis v. Neal, 361 N.C. 519, 
523-24, 649 S.E.2d 382, 385 (2007)).

For background, the original Declaration required each lot owner 
to pay annual assessments to the Association. Builders, however, were 
afforded the following benefits:

Lots owned by the builder of the initial improvements on 
the Lot (“Builder”) shall be assessed at a rate of twenty-
five percent (25%) of the amount of the assessment due 
for a Lot that is owned by the Builder. The assessments 
on Lots owned by a Builder shall accrue each month that 
the Builder owns the Lot and shall not be required to be 
paid by the Builder until the date of closing of the sale of a 
Lot from a Builder to a consumer-occupant Lot Owner or 
the date of rental of a Lot from a builder to a consumer-
occupant Lot Owner.
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The Assessment Amendment recorded in the Wake County Register 
of Deeds on 7 November 2011 eliminated these benefits to builders. 
Specifically, the Assessment Amendment provides:

There shall be no reduced assessment or delayed pay-
ment schedule for any Lot, regardless who owns the Lot 
or whether or not the Lot has been developed. . . .

As of the effective date of this amendment, Owners of 
developed/unsold, partially developed or undeveloped 
Lots will be required to pay all accrued assessments in 
full that were previously scheduled to be due per the 
old Article IV, Section 9 prior to this amendment (at  
the previous 25% rate). These assessments are to be paid 
by January 31, 2012.

Pursuant to its terms, the Assessment Amendment became effective  
1 January 2012.

On appeal, plaintiffs first contend the trial court erred in upholding 
the Assessment Amendment because the Assessment amendment was 
not properly signed by the required number of lot owners.

The general provisions of the Declaration allow for amendment dur-
ing the first twenty (20) years “by an instrument signed by not less than 
seventy-five percent (75%) of the Lot Owners[.]” It is undisputed that at 
the time of the amendments, there were 44 lots in Linville Subdivision. 
Therefore, approval of an amendment required the signatures of the 
owners of 33 lots.

The Assessment Amendment, as recorded in the Wake County 
Register of Deeds, appears to include signatures of approval by owners 
of 33 lots. Additionally, a certification signed by the president and the 
secretary of the Association verifying the Assessment Amendment was 
“duly executed by the written signatures of seventy-five percent (75%) of 
the membership” was recorded with the Assessment Amendment.

On appeal, plaintiffs acknowledge that if the signatures for the  
33 lots were properly executed, the procedural requirements for amend-
ment were met. Plaintiffs, however, contend that the amendment was 
only properly signed by owners of 30 lots. Plaintiffs allege the sig-
natures for Lot 5, Lot 22, and Lot 37 were inadequate to approve the 
Assessment Amendment.

Upon review of plaintiffs’ argument, we find it is unnecessary to 
assess the validity of each signature.
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On a motion for summary judgment the moving party has 
the burden of establishing that there is no genuine issue 
as to any material fact. Once the moving party has met its 
burden, the opposing party may not rest on the mere alle-
gations or denials of his pleading. Instead, the opposing 
party must set forth specific facts showing that there is a 
genuine issue for trial[.]

Gillis v. Whitley’s Discount Auto Sales, Inc., 70 N.C. App. 270, 274, 319 
S.E.2d 661, 664 (1984) (citations omitted).

In this case, the Association moved for summary judgment and the 
Assessment Amendment, as recorded, appears to contain the required 
signatures for approval. As plaintiffs admitted, it is their burden to 
bring forward specific facts showing the Assessment Amendment was 
not properly approved. Plaintiffs have not done so in this case. We hold 
plaintiffs’ allegations as to the lack of the signees’ authority to sign on 
behalf of the contested lots, without more, is insufficient to raise an 
issue for trial.

Moreover, during oral arguments before this Court, plaintiffs focused 
on the validity of the signatures for Lot 37 by arguing an acknowledg-
ment signed by the trustees of the trusts owning Lot 37 and recorded in 
the Wake County Register of Deeds on 22 December 2011 is evidence 
that the amendment was not properly signed. We are not convinced. The 
acknowledgement provided that the trustees of the trusts owning Lot 37 
“were in agreement with the [Assessment] Amendment in all respects 
and intended to sign off on the amendment indicating their intent to be 
bound by the amendment and did, in fact, sign off on the [Assessment] 
Amendment indicating their intent to be bound by it[.]” In executing 
the acknowledgment, the trustees did not concede the Assessment 
Amendment was not executed properly. Moreover, the acknowledge-
ment was signed and recorded prior to 1 January 2012, the effective date 
of the Assessment Amendment.

Nevertheless, plaintiffs’ procedural argument is not determinative 
in this case. Plaintiffs also argue the trial court erred in entering partial 
summary judgment upholding the Assessment Amendment because the 
amendment contravenes the original intent of the Declaration. In support 
of their argument, plaintiffs rely on Armstrong v. Ledges Homeowners 
Ass’n., Inc., 360 N.C. 547, 633 S.E.2d 78 (2006).

In Armstrong, our Supreme Court explained the following:
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The term amend means to improve, make right, remedy, 
correct an error, or repair. Amendment provisions are 
enforceable; however, such provisions give rise to a seri-
ous question about the permissible scope of amendment, 
which results from a conflict between the legitimate desire 
of a homeowners’ association to respond to new and unan-
ticipated circumstances and the need to protect minor-
ity or dissenting homeowners by preserving the original 
nature of their bargain. In the same way that the powers 
of a homeowners’ association are limited to those powers 
granted to it by the original declaration, an amendment 
should not exceed the purpose of the original declaration.

Id. at 558, 633 S.E.2d at 87 (citations omitted). Thus, the Court held that 
“a provision authorizing a homeowners’ association to amend a decla-
ration of covenants does not permit amendments of unlimited scope; 
rather, every amendment must be reasonable in light of the contracting 
parties’ original intent.” Id. at 559, 633 S.E.2d at 87 (emphasis in original).

“[A] court may ascertain reasonableness from the language of the 
original declaration of covenants, deeds, and plats, together with other 
objective circumstances surrounding the parties’ bargain, including the 
nature and character of the community.” Id. at 559, 633 S.E.2d at 88. Yet, 
“[i]n all such cases, a court reviewing the disputed declaration amend-
ment must consider both the legitimate needs of the homeowners’ asso-
ciation and the legitimate expectations of lot owners.” Id. at 560, 633 
S.E.2d at 88.

Applying the above to the facts of Armstrong, the Court held an 
amendment authorizing “broad assessments ‘for the general purposes of 
promoting the safety, welfare, recreation, health, common benefit, and 
enjoyment of the residents of [the community] as may be more specifi-
cally authorized from time to time by the Board’ [was] unreasonable[,]” 
and thus invalid and unenforceable. Id. at 560-61, 633 S.E.2d at 88. In 
reaching its conclusion, the Court noted the nature of the community 
and the fact that there was nothing in the original declaration revealing 
an intent to confer unlimited powers of assessment on the homeowners’ 
association. Specifically, the community was a “small residential neigh-
borhood with public roads, no common areas, and no amenities.” Id. at 
560, 633 S.E.2d at 88. Furthermore, the “petitioners purchased their lots 
without notice that they would be subjected to . . . additional affirma-
tive monetary obligations imposed by a homeowners’ association.” Id. 
at 561, 633 S.E.2d at 89.
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The Association, however, citing Southeastern Jurisdictional 
Admin. Council, Inc. v. Emerson, 363 N.C. 590, 598, 683 S.E.2d 366, 
371 (2009) (holding an assessment amendment was reasonable given 
the community, which was in existence for nearly a century, was devel-
oped to foster a unique religious character, purchasers purchased lots 
with knowledge of the extensive amenities and with notice that the  
lots were subjected to a wide variety of detailed restrictions, and it was 
clear the original intent of the parties was to bind all purchasers to any 
rules deemed necessary to preserve the unique religious character and 
history of the community), argues the Assessment Amendment is rea-
sonable in light of Linville Subdivision’s unique characteristics and cer-
tain unanticipated circumstances.

Specifically, the Association distinguishes Linville Subdivision from 
the community in Armstrong on the grounds that Linville Subdivision 
is a private community with private roads, common areas, and ameni-
ties, all of which must be maintained and paid for by the Association. 
Quoting the Declaration, the Association further argues the prevailing 
intent behind the Declaration’s original assessment provisions was to 
provide an assessment rate that was adequate to meet the needs of the 
Association. The Association contends it was never intended, nor antici-
pated, that builders would own unimproved lots and be exempt from the 
full assessment rate for extended periods of time. The developer expected 
that all lots would be built on by 2011. In fact, the Association points to 
a provision in builder agreements executed by plaintiffs that requires 
builders to build promptly to support its position that the Assessment 
Amendment is proper to address unanticipated circumstances.

While we agree with the Association that Linville Subdivision is eas-
ily distinguishable from the community in Armstrong, we also find the 
Assessment Amendment easily distinguishable from the amendment at 
issue in Armstrong. Owners of lots in Linville Subdivision have been 
subjected to assessments from the beginning. Unlike the amendments 
at issue in Armstrong and Emerson, the Assessment Amendment does 
not establish new assessments on the entire community, but instead 
eliminates benefits afforded builders; benefits that likely persuaded 
builders to purchase lots in the first place and were essential to the  
original bargain.

We find it evident from the Declaration’s original language that the 
intent of the provision providing builders with reduced assessments and 
deferrals in the payment of assessments was to encourage builders to 
purchase lots from the developer earlier than they might otherwise have 
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purchased them; even before builders were ready to build. Not only did 
the provisions benefit builders, they also benefited the developer who 
was able to sell the lots more expeditiously. In a complete reversal, the 
Assessment Amendment eliminated the benefits that were essential to 
the original bargain with builders like plaintiffs.

While the primary purpose of the assessment provisions in the 
Declaration may be to provide sufficient funds for the Association to 
maintain the community and amenities, the Association originally 
approved the Declaration with the benefits to builders included. Now 
that all lots in Linville Subdivision are sold and the Association has the 
required number of votes for amendment, the Association cannot now 
amend the Declaration to the detriment of the builders who purchased 
lots with the expectation that they would be afforded the benefits. 
Moreover, with the exception of the easement for a separate construc-
tion entrance, the costs that the Association claims it cannot now afford 
because three out of the forty-four lots in Linville Subdivision do not 
pay the full assessment rate are costs that should have been anticipated 
to begin with. Lastly, we are not persuaded that the language in builder 
agreements requiring builders to build promptly controls where the 
intent of the Declaration’s original provisions are clear. Besides, even if 
the builder agreements did control, this Court will not determine what 
constitutes prompt as a matter of law.

Where the Assessment Amendment disregards the purpose of the 
Declaration’s original provisions and completely eliminates the benefits 
to builders, we hold the amendment unreasonable, invalid, and unen-
forceable. Holding otherwise would permit homeowners’ associations 
to amend similar provisions whenever they acquire the requisite number 
of votes for approval, regardless of the original intent. As our Supreme 
Court stated in Armstrong, “[t]his Court will not permit the Association 
to use the Declaration’s amendment provision as a vehicle for imposing 
a new and different set of covenants, thereby substituting a new obliga-
tion for the original bargain of the covenanting parties.” Armstrong, 360 
N.C. at 561, 633 S.E.2d at 89.

The trial court’s final judgment and order awarding the Association 
attorneys’ fees were based on its grant of partial summary judg-
ment upholding the Assessment Amendment. Having determined the 
Assessment Amendment is unreasonable, invalid, and unenforceable, 
we vacate the final judgment and the order on attorneys’ fees. Thus, we 
do not address plaintiffs’ final argument regarding the sufficiency of the 
trial court’s order on attorneys’ fees.
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III.  Conclusion

For the reasons discussed above, we affirm the denial of the 
Association’s motion to dismiss, reverse the grant of partial summary 
judgment, and vacate the final judgment and the award of attorneys’ fees 
in favor of the Association.

Affirmed in part, reversed in part, vacated in part.

Judges McGee and GEER concur.

WEAVER INVESTMENT COMPANY AND TRAVEL CAMPS, INC.,  
on their own behalf anD on behalf of FOURTH CREEK LANDING HOUSING  

LIMITED PARTNERSHIP anD FOURTH CREEK LANDING ASSOCIATES, Plaintiffs

v.
PRESSLY DEVELOPMENT ASSOCIATES, PRESSLY DEVELOPMENT COMPANY, INC., 

DAVID L. PRESSLY, anD EDWIN A. PRESSLY, DefenDants

No. COA13-624

Filed 1 July 2014

1. Unfair Trade Practices—acts occurring within partnership—
no in or affecting commerce

The trial court erred in part in a fraud and unfair and deceptive 
trade practices case by concluding that defendants’ acts were “in 
or affecting commerce” in North Carolina. Because the alleged mis-
conduct of certain defendants occurred within a partnership or joint 
enterprise, it was not “in or affecting commerce” for the purposes 
of an unfair and deceptive trade practices action. Accordingly, the 
trial court erred in trebling damages as to those parties pursuant 
to the unfair and deceptive trade practices statute. The trial court 
did not err by trebling damages with regard to an independent con-
tractor. Further, because the trial court concluded that an individual 
defendant was individually liable for the torts committed by the 
independent contractor under a veil-piercing theory, that individual 
was subject to the same trebling of damages and attorney’s fees to 
which the independent contractor was subject.

2. Attorney Fees—fraud—unfair trade practices—acts occur-
ring within partnership—no in or affecting commerce

The trial court erred in part in a fraud and unfair trade prac-
tices case by awarding attorney fees based on its conclusion that 



646 IN THE COURT OF APPEALS

WEAVER INV. CO. v. PRESSLY DEV. ASSOCS.

[234 N.C. App. 645 (2014)]

defendants’ acts were “in or affecting commerce” in North Carolina. 
Because the alleged misconduct of certain defendants occurred 
within a partnership or joint enterprise, it was not “in or affecting 
commerce” for the purposes of an unfair and deceptive trade prac-
tices action. Accordingly, the trial court erred in awarding attorney 
fees as to those parties pursuant to the unfair and deceptive trade 
practices statute. The trial court did not err by awarding attorney’s 
fees with regard to an independent contractor. Further, because the 
trial court concluded that an individual defendant was individually 
liable for the torts committed by the independent contractor under 
a veil-piercing theory, that individual was subject to the same attor-
ney’s fees to which the independent contractor was subject.

3. Costs—bookkeeping fees—testimony of court-appointed 
accountant—authority of trial court

The trial court did not err in a fraud and unfair trade practices 
case by awarding bookkeeping fees, relying on the testimony of a 
court-appointed accountant in setting those fees, and denying defen-
dants the opportunity to rebut that accountant’s testimony. The trial 
court had the authority to appoint an accountant to perform a foren-
sic accounting of the entities and to assess the fees for the expert.

4. Evidence—outside of scope—damages—excluded
Where defendants sought to introduce evidence that was out-

side of the scope of the hearing on damages in a fraud and unfair 
trade practices case, the trial court did not abuse its discretion in 
excluding this evidence.

5. Costs—forensic accountants fees—recoverable by plaintiffs
The trial court did not err in a fraud and unfair trade practices 

case by ruling that the fees of the forensic accountants ordered to 
examine defendants’ books were costs recoverable by plaintiffs.

6. Fraud—unfair trade practices—depreciation of value of 
property

The trial court did not err in a fraud and unfair trade practices 
case by holding defendants liable for the depreciation in value of 
certain property where there was evidence that defendants were 
responsible for depreciation in value of that property.

7. Appeal and Error—argument deemed abandoned—no legal 
support

Where defendants offered no legal argument as to why the trial 
court could not dissolve the partnership at issue, defendants’ argu-
ment was deemed abandoned pursuant to N.C. R. App. P. 28(b)(6).
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8. Fiduciary Relationship—breach of duty—constructive fraud 
—unchallenged findings of fact

The trial court did not err by finding that defendants breached 
a fiduciary duty and engaged in constructive fraud. Defendants did 
not challenge the trial court’s relevant findings and the findings sup-
ported the conclusion that defendants breached their fiduciary duty 
and engaged in constructive fraud.

9. Statute of Limitations and Repose—fraud—unfair trade prac-
tices—statute not expired

The trial court did not err in a fraud and unfair trade practices case 
by holding that the statute of limitations had not expired. Defendants 
concealed their misconduct, and this misconduct was reasonably dis-
covered within the applicable statute of limitations periods.

Appeal by defendants from judgment entered 18 May 2011 by Judge 
John O. Craig, III in Guilford County Superior Court. Heard in the Court 
of Appeals 21 October 2013.

Brooks, Pierce, McLendon, Humphrey & Leonard, LLP, by S. Leigh 
Rodenbough IV and Charnanda T. Reid, for plaintiff-appellees.

Eisele Ashburn Greene & Chapman, PA, by Douglas G. Eisele, for 
defendant-appellants.

STEELMAN, Judge.

Where alleged misconduct of certain defendants occurred within a 
partnership or joint enterprise, it was not “in or affecting commerce” 
for the purposes of an unfair and deceptive trade practices action. The 
trial court erred in trebling damages and awarding attorney’s fees as to 
those parties pursuant to the unfair and deceptive trade practices stat-
ute. The trial court had the authority to appoint an accountant to per-
form a forensic accounting of the entities and to assess the fees for the 
expert. Where defendants sought to introduce evidence that was outside 
of the scope of the hearing, the trial court did not abuse its discretion 
in excluding this evidence. Where there was evidence that defendants 
were responsible for depreciation in value of certain property, the trial 
court did not err in holding defendants liable for the depreciation. Where 
defendants offer no legal argument as to why the trial court could not 
dissolve the partnership, defendants’ argument is deemed abandoned. 
Where defendants do not challenge the trial court’s findings regarding 
breach of fiduciary duty and constructive fraud, the trial court did not 
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err in its conclusion based upon these findings. Where defendants con-
cealed their misconduct, and this misconduct was reasonably discov-
ered within the applicable statute of limitations periods, the trial court 
did not err in holding that the statute of limitations had not expired.

I.  Factual and Procedural Background

Weaver Investment Company (WIC) is one of three limited partners 
of Fourth Creek Landing Housing Limited Partnership (Fourth Creek 
Limited Partnership), with an 18.75% ownership interest. The other two 
limited partners are Travel Camps, Inc., (Travel) with a 37.5% interest, 
and Pressly Development Associates, (PDA) with an 18.75% interest. The 
general partner of the Partnership is Fourth Creek Landing Associates 
(FCLA), a general partnership, which holds a 25% interest in Fourth 
Creek Limited Partnership. WIC and PDA are the two general partners 
of FCLA, each with a 50% interest. The business relationship between 
WIC and PDA, as general partners of FCLA, is governed by a partner-
ship agreement dated 16 May 1985. The business relationship between 
the general and limited partners of Fourth Creek Limited Partnership is 
governed by a limited partnership agreement, dated 16 May 1985, along 
with several amendments thereto.

Fourth Creek Limited Partnership owns the first phase of an apart-
ment complex known as Fourth Creek Landing Apartments (Fourth 
Creek Apartments I) located in Iredell County. Pressly Development 
Company, Inc. (PDCI) is a corporation that manages and leases the 
entire Fourth Creek Landing Apartments, which includes Fourth Creek 
Apartments I, and an additional 48 units (Fourth Creek Apartments 
II) owned by a separate company, Fourth Creek Landing Associates 
II, LLC (FCLA II). PDCI conducts the day to day business of Fourth 
Creek Apartments I and Fourth Creek Apartments II. PDCI charges fees 
to Fourth Creek Limited Partnership for its services to Fourth Creek 
Apartments I. David Pressly (David) and Edwin Pressly (Edwin) are 
brothers who are the general partners of Free Nancy Partnership (Free 
Nancy), which is the sole member of FCLA II. David and Edwin each 
hold a 50% general partnership interest in PDA, and a 50% shareholder 
interest in PDCI. David is also the President of PDCI and the Manager of 
FCLA II. Edwin is a General Partner of PDA and the Secretary of PDCI.

On 22 December 2009, WIC and Travel filed this action against PDA 
and PDCI. They also brought this action on behalf of Fourth Creek 
Limited Partnership and FCLA. FCLA II was not a party to this action. 
The complaint alleged that PDA had acted ultra vires to the partner-
ship agreement of Fourth Creek Limited Partnership, that PDCI or 
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FCLA II had converted funds related to cable television services in 
Fourth Creek Apartments I, and that PDCI had engaged in inappropri-
ate accounting practices with regard to its management services for 
Fourth Creek Limited Partnership. Plaintiffs sought monetary damages 
from defendants, termination of PDCI as property manager for Fourth 
Creek Apartments I, dissolution of FCLA, dissolution of Fourth Creek 
Limited Partnership, and monetary damages for breach of fiduciary duty  
against PDA.

On 19 August 2010, plaintiffs moved to join David and Edwin 
as defendants. This motion was granted 8 September 2010. On  
10 September 2010, plaintiffs filed an amended complaint. The amended 
complaint alleged additional causes of action for fraud against all four 
defendants; constructive fraud by PDA, David and Edwin; aiding and 
abetting fraud and breach of contract by Edwin; unfair and deceptive 
trade practices as to all four defendants; establishment of a construc-
tive trust with regard to the converted funds; punitive damages; and to 
pierce the corporate veil of PDCI under an alter ego theory. Plaintiffs 
further alleged that David, having volunteered to locate a real estate bro-
ker in order to sell the property of Fourth Creek Apartments I, delayed 
doing so in an attempt to maximize his profits for FCLA II and PDCI; that 
David executed and recorded a cross-easement between Fourth Creek 
Apartments I and Fourth Creek Apartments II without authority, and 
failed to disclose that action; and that David executed a management 
agreement, ostensibly on behalf of Fourth Creek Limited Partnership, 
without authorization.

On 11 October 2010, defendants filed an answer and motion to 
dismiss pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil 
Procedure. On 17 December 2010, plaintiffs voluntarily dismissed their 
claim for dissolution of Fourth Creek Limited Partnership pursuant to 
Rule 41 of the Rules of Civil Procedure. All parties waived a jury trial 
pursuant to Rule 38(d) of the Rules of Civil Procedure.

On 18 May 2011, following a hearing, the trial court entered judg-
ment. The trial court found that David, on his own behalf and on behalf 
of PDA and PDCI, had misled plaintiffs; engaged in unauthorized con-
duct; overcharged Fourth Creek Limited Partnership; failed to make pay-
ments owed to Fourth Creek Limited Partnership; purposefully delayed 
in obtaining a broker to sell the property of Fourth Creek Apartments I 
in order to increase revenues for PDCI and FCLA II; converted funds 
from Fourth Creek Limited Partnership; used PDA and PDCI as his alter 
ego; and engaged in unfair and deceptive trade practices. The trial court 
concluded that PDCI, through David, had breached its fiduciary duty 
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to Fourth Creek Limited Partnership, and had engaged in constructive 
fraud; that PDA, through David, had breached its fiduciary duty to FCLA 
and to Fourth Creek Limited Partnership, and had engaged in construc-
tive fraud; that David, PDA and PDCI had engaged in fraud; that Edwin 
did not aid and abet in the breaches of fiduciary duty of PDA and PDCI; 
that David, PDA and PDCI had engaged in unfair and deceptive trade 
practices; that David was individually liable for the torts of PDCI; that 
David and Edwin, as owners of PDCI, were personally liable for the lia-
bility attributable to PDCI under a piercing the corporate veil theory; 
that David and Edwin, as general partners in PDA, were personally lia-
ble for the liability attributable to PDA; and that Edwin’s conduct was 
such as to not merit treble damages, which were assessed against David, 
PDA and PDCI. The trial court further concluded that plaintiffs did not 
meet their burden of proving damages with regard to David’s alleged 
delay in listing the property of Fourth Creek Apartments I for sale, his 
recordation of a cross-easement without authority, and his unauthor-
ized execution of a management agreement, and that only nominal dam-
ages were appropriate for these claims. The trial court also concluded 
that David, Edwin, and Free Nancy reasonably relied on the business 
judgment rule with regard to unauthorized loans David had taken out 
as business necessities. The trial court ordered that an accounting of 
PDCI’s books and records be conducted, the dissolution of FCLA, and 
held that, because defendants’ actions did not cease three years before 
the filing of the suit against them, the continuing wrong doctrine barred 
defendants from asserting a statute of limitations defense.

The trial court awarded Fourth Creek Limited Partnership damages 
in the amount of $176,000.00 for defendants’ concealment of revenue, 
$226,464.00 for defendants’ concealment of losses resulting from the 
unauthorized housing of on-site employees at Fourth Creek Apartments I, 
$46,872.00 for defendants’ overcharging services to Fourth Creek 
Limited Partnership, $1.00 nominal damages for defendants’ unauthor-
ized execution and recordation of the cross-easement, $1.00 nominal 
damages for defendants’ unauthorized execution of a management 
agreement, and $1.00 nominal damages for defendants’ purposeful delay 
in retaining a broker for the purpose of selling the property of Fourth 
Creek Apartments I. The trial court held that Edwin would not be sub-
ject to treble damages. The trial court also determined that Fourth Creek 
Limited Partnership was entitled to an award of attorney’s fees from 
PDA, PDCI and David. The trial court held that the damages awarded 
were subject to adjustment based upon an accounting of the books and 
records of PDCI. The trial court appointed a receiver for Fourth Creek 
Limited Partnership and FCLA, terminated PDCI as property manager 
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for Fourth Creek Apartments I, and ordered a forensic accounting of 
PDCI’s books. The trial court also ordered an accounting of the replace-
ment cost of the amenities and facilities of Fourth Creek Apartments I, 
which Fourth Creek Limited Partnership would be entitled to collect 
as damages from defendants. The trial court also ordered that PDA’s 
share of Fourth Creek Limited Partnership be redeemed. The trial 
court ordered the dissolution of FCLA, but not of Fourth Creek Limited 
Partnership, and the termination of the cross-easement between Fourth 
Creek Apartments I and Fourth Creek Apartments II. Finally, the trial 
court held that the unauthorized satellite television equipment installed 
by defendants was the property of Fourth Creek Limited Partnership, 
as its value was less than the unpaid rent that was owed by defendants 
to Fourth Creek Limited Partnership. The judgment also provided that 
these damages could be modified based upon the future accounting.

On 20 June 2012, the trial court entered its supplemental judgment 
as to damages, based upon the accounting of the books and records of 
PDCI. It held that the net fair market value of Fourth Creek Apartments I  
was $1,233,295.00; that PDA’s net interest in Fourth Creek Limited 
Partnership was worth $385,405.00; that the total cost for site improve-
ments to FCLA was $90,000.00; and that the total replacement dam-
ages for FCLA were $160,000.00. The trial court held that Fourth Creek 
Limited Partnership was entitled to recover from defendants $131,599.00 
for the conversion of satellite television revenue, plus $45,249.00 inter-
est. The court further held that the principal portion of these damages 
was trebled with respect to PDA, PDCI, and David, for a total amount of 
$394,797.00.1 

The trial court also held that Fourth Creek Limited Partnership 
was entitled to recover from defendants $13,851.00 for the assessment 
of management fees relating to the satellite television revenue, plus 
$5,015.00 interest. The principal portion of these damages was trebled 
with respect to PDA, PDCI, and David, for a total amount of $41,553.00.

The trial court also held that Fourth Creek Limited Partnership was 
entitled to recover from defendants $41,385.00 for unauthorized housing 
of employees, plus $13,881.00 interest. The principal portion of these 
damages was trebled with respect to PDA, PDCI, and David, for a total 
amount of $124,155.00.

1. All damages that were trebled were pursuant to Chapter 75 of the North Carolina 
General Statutes.
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The trial court also held that Fourth Creek Limited Partnership was 
entitled to recover from defendants $162,369.00 for the unauthorized 
income to Fourth Creek Apartments II based upon the unauthorized 
housing of employees, plus $62,926.00 interest. The principal portion of 
these damages was trebled with respect to PDA, PDCI, and David, for a 
total amount of $487,107.00.

The trial court also held that Fourth Creek Limited Partnership was 
entitled to recover from defendants $32,880.00 based upon defendants’ 
overcharging of salaries and expenses, plus $13,999.00 interest. The 
principal portion of these damages was trebled with respect to PDA, 
PDCI, and David, for a total amount of $98,640.00.

The trial court also held that Fourth Creek Limited Partnership was 
entitled to recover from defendants $105,478.00 for the unauthorized 
collection of undisclosed bookkeeping fees beyond those contractu-
ally agreed upon by the parties, plus $53,998.00 interest. The principal 
portion of these damages was trebled with respect to PDA, PDCI, and 
David, for a total amount of $316,434.00.

The trial court also held that Fourth Creek Limited Partnership was 
entitled to recover from defendants $48,000.00 for failure to pay its share 
of the amenities of Fourth Creek Apartments I, plus $35,531.00 interest. 
The principal portion of these damages was trebled with respect to PDA, 
PDCI, and David, for a total amount of $144,000.00.

The trial court also held that Fourth Creek Limited Partnership was 
entitled to recover from defendants $1.00 in nominal damages for the 
unauthorized execution and recordation of the 2001 Cross-Easement, 
$1.00 in nominal damages for the execution of the 1996 Management 
Agreement, and $1.00 in nominal damages for purposeful delay in con-
tracting with a real estate broker.

In total, the trial court held that Fourth Creek Limited Partnership 
was entitled to $535,562.00, plus interest of $230,599.00, for a total of 
$766,161.00. The principal amounts were trebled to $1,606,686.00 with 
respect to PDA, PDCI, and David. All of the defendants were liable for the 
total of $3.00 in nominal damages. The trial court credited $385,405.00 
against these damages based upon PDA’s redemption of its interest in 
Fourth Creek Limited Partnership. The trial court further held that plain-
tiffs were entitled to recover from defendants $306,380.34 in reasonable 
attorney’s fees, $5,500.00 for the cost of an appraisal of the Fourth Creek 
Apartments I amenities, $68,854.48 for the forensic audit, and $787.50 in 
expert witness fees for the testimony of the court-appointed appraiser.
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Defendants appeal.

II.  Standard of Review

“The standard of review on appeal from a judgment entered after 
a non-jury trial is ‘whether there is competent evidence to support the 
trial court’s findings of fact and whether the findings support the conclu-
sions of law and ensuing judgment.’ ” Cartin v. Harrison, 151 N.C. App. 
697, 699, 567 S.E.2d 174, 176 (quoting Sessler v. Marsh, 144 N.C. App. 
623, 628, 551 S.E.2d 160, 163 (2001)), disc. review denied, 356 N.C. 434, 
572 S.E.2d 428 (2002).

Defendants have not challenged the trial court’s findings of 
fact.2 These findings are therefore binding upon this court. Koufman  
v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991). Our review is 
therefore limited to whether the trial court’s findings support its conclu-
sions of law.

III.  Unfair and Deceptive Trade Practices

[1] In their first argument, defendants contend that the trial court erred 
in concluding that defendants’ acts were “in or affecting commerce” in 
North Carolina. We agree in part.

Pursuant to N.C. Gen. Stat. § 75-1.1, “[i]n order to establish a prima 
facie claim for unfair trade practices, a plaintiff must show: (1) defen-
dant committed an unfair or deceptive act or practice, (2) the action 
in question was in or affecting commerce, and (3) the act proximately 
caused injury to the plaintiff.” Dalton v. Camp, 353 N.C. 647, 656, 548 
S.E.2d 704, 711 (2001).

Our Supreme Court has held that N.C. Gen. Stat. § 75-1.1 does not 
apply within the confines of a partnership. See White v. Thompson, 364 
N.C. 47, 691 S.E.2d 676 (2010). In White, the defendant, a partner in the 
Ace Fabrication and Welding entity, diverted work from the partnership 
prior to his departure from the business, and improperly maintained 
accounts. Plaintiffs brought action against defendant, alleging breach 
of fiduciary duty. The trial court ruled in favor of plaintiffs, and granted 
plaintiffs treble damages. Id. at 47-51, 691 S.E.2d at 676-78. On appeal, a 
majority of this Court reversed the treble damages, holding that defen-
dant’s usurpation of partnership opportunities was not “in or affecting 

2. Defendants mischaracterize the court’s conclusions of law that defendants 
breached their fiduciary duty and engaged in constructive fraud as findings of fact; they 
are not findings of fact, but conclusions of law.
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commerce” under our Unfair and Deceptive Trade Practices statute. 
The majority otherwise affirmed the trial court’s decision. Id. at 51, 691 
S.E.2d at 678-79. The Supreme Court held that “[o]ur prior decisions 
have determined that the General Assembly did not intend for the Act’s 
protections to extend to a business’s internal operations.” Id. at 53, 691 
S.E.2d at 680. It affirmed the decision of the Court of Appeals, conclud-
ing that defendant’s conduct within the partnership was not “in or affect-
ing commerce.”

The facts of the instant case show that PDA was a member of Fourth 
Creek Limited Partnership; that David and Edwin were the general part-
ners of PDA; that defendants, through PDCI, were engaged by Fourth 
Creek Limited Partnership to operate Fourth Creek Apartments I; and 
that defendants engaged in various acts inconsistent with their obliga-
tions to Fourth Creek Limited Partnership.

We hold that, while the evidence in the record supports the trial 
court’s findings that defendants committed fraud, delayed in the sale 
of real property, and had a duty to provide an accounting to plaintiffs, 
it also clearly shows the status of David, Edwin, and PDA as partners 
within the Fourth Creek Limited Partnership joint enterprise. Pursuant 
to the Supreme Court’s decision in White v. Thompson, defendants’ mis-
conduct within the confines of the partnership was not “in or affecting 
commerce,” and therefore does not invoke N.C. Gen. Stat. § 75-1.1 or 
its trebling provisions. We hold that, while the trial court did not err in 
imposing damages against David, Edwin, and PDA for their misconduct, 
it erred in trebling the damages against David and PDA with regard to sat-
ellite revenue, employee housing, bookkeeping, salaries and expenses, 
and failure to maintain amenities, pursuant to North Carolina’s Unfair 
and Deceptive Trade Practices statute, specifically N.C. Gen. Stat.  
§ 75-16. Additionally, because the award of attorney’s fees was made 
pursuant to N.C. Gen. Stat. § 75-16.1, based upon defendants’ alleged 
violations of the Unfair and Deceptive Trade Practices statute, we hold 
that the trial court erred in awarding attorney’s fees to plaintiffs, with 
regard to David, Edwin and PDA.

PDCI, however, was not a member of the Fourth Creek Limited 
Partnership. The trial court found that PDCI “has served as the property 
manager and leasing manager . . . for the entire Fourth Creek Landing 
Apartments . . . [and] controls the day to day affairs of the Fourth 
Creek Landing Apartments[.]” Although the conduct of David, Edwin, 
and PDA was within the partnership context, and thus was not “in or 
affecting commerce,” PDCI was a separate entity hired by Fourth Creek  
Limited Partnership.
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Our Supreme Court has held that an employee’s fraudulent self-
dealing misconduct “[did] not preclude applicability of N.C.G.S. § 75–1.1 
to [his] case.” Sara Lee Corp. v. Carter, 351 N.C. 27, 34, 519 S.E.2d 308, 
312 (1999). In Sara Lee, plaintiff Sara Lee hired defendant to “develop[] 
and maintain[] relationships with vendors to provide [Sara Lee Knit 
Products] with the best possible pricing, availability, and support of 
hardware and services.” Id. at 29, 519 S.E.2d at 309. Defendant was 
“authorized and entrusted to order and purchase computer parts at the 
lowest possible prices[,]” and was “responsible for the maintenance and 
repair of personal computers.” Id. During his employment with Sara 
Lee, defendant “developed four separate businesses . . . through which 
he engaged in self-dealing by supplying Sara Lee with computer parts 
and services at allegedly excessive cost while concealing his interest 
in these businesses. Sara Lee paid a total of $495,431.54 to defendant’s 
businesses for parts and services.” Id.

When Sara Lee brought action against defendant for this fraud, the 
trial court ruled in favor of Sara Lee, holding that “[t]he transactions 
between Sara Lee and the Carter Enterprises were not open, fair and 
honest. In fact, the clear, cogent, and convincing evidence is, to the con-
trary, that [defendant] used his position of trust at Sara Lee to make 
profits on transactions involving the Carter Enterprises without disclos-
ing his financial interest in the Carter Enterprises to his superiors at 
Sara Lee.” Id. at 30, 519 S.E.2d at 310. This Court agreed, holding that  
“[d]efendant breached his fiduciary duty by selling computer parts to 
Sara Lee without disclosing his interest in the companies supplying 
these parts.” Id. (quoting Sara Lee Corp. v. Carter, 129 N.C. App. 464, 
471, 500 S.E.2d 732, 737 (1998)).  However, this Court then held that the 
defendant did not violate § 75-1.1, because he was employed by Sara Lee 
at the time of the fraud.

Our Supreme Court reversed, concluding that defendant’s conduct 
was “in or affecting commerce,” and that,

having already characterized defendant’s conduct as 
buyer-seller transactions that fall squarely within the Act’s 
intended reach, we conclude that defendant’s relation-
ship to plaintiff as an employee, under these facts, does 
not preclude applicability of N.C.G.S. § 75–1.1 to this case. 
Even though defendant was an employee, he nevertheless 
engaged in self-dealing conduct and “business activities.” 
N.C.G.S. § 75–1.1(b). On these facts, defendant’s mere 
employee status at the time he committed these acts does 
not safeguard him from liability under the Act.
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Id. at 34, 519 S.E.2d at 312.

If an employee can be held liable under § 75-1.1, it seems clear 
that an independent contractor, such as PDCI, may also be held liable. 
Accordingly, we hold that the trial court did not err in trebling dam-
ages and awarding attorney’s fees with regard to PDCI. Further, because 
the trial court concluded that David was individually liable for the torts 
committed by PDCI under a veil-piercing theory, David is subject to the 
same trebling of damages and attorney’s fees to which PDCI is subject.

We vacate the portions of the trial court’s order trebling damages 
and awarding attorney’s fees against David, Edwin and PDA, as mem-
bers of Fourth Creek Limited Partnership, pursuant to the Unfair and 
Deceptive Trade Practices statute, and remand for an order reducing 
damages accordingly. We affirm the judgment of the trial court tre-
bling damages and awarding attorney’s fees with regard to PDCI, and 
David individually based upon a piercing the corporate veil theory 
through PDCI.

IV.  Awards of Fees, Costs and Damages

In their second, third, fourth, fifth, sixth, seventh, eighth, ninth, and 
tenth arguments, defendants contend that the trial court erred in award-
ing attorney’s fees and bookkeeping fees, in basing its damages upon 
the testimony of an expert witness and denying defendants the oppor-
tunity to rebut that testimony, in awarding as costs the fees of expert 
witnesses, in awarding damages for the depreciation in value of Fourth 
Creek Apartments I, in basing damages upon the fair market value of 
Fourth Creek Apartments I, and in removing PDCI from the Partnership.3 

A.  Attorney’s Fees

[2] Defendants first contend that the trial court erred in awarding attor-
ney’s fees. We agree in part.

The trial court awarded attorney’s fees pursuant to N.C. Gen. Stat.  
§ 75-16.1. This statute provides:

In any suit instituted by a person who alleges that the 
defendant violated G.S. 75-1.1, the presiding judge may, in 
his discretion, allow a reasonable attorney fee to the duly 
licensed attorney representing the prevailing party, such 

3. Defendants contend that the trial court erred in removing PDCI as a member of 
the partnership. However, the trial court did not remove PDCI; it removed FCLA, and its 
half-owner PDA, from the partnership.
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attorney fee to be taxed as a part of the court costs and 
payable by the losing party, upon a finding by the presiding 
judge that:

(1) The party charged with the violation has willfully 
engaged in the act or practice, and there was an unwar-
ranted refusal by such party to fully resolve the matter 
which constitutes the basis of such suit; or

(2) The party instituting the action knew, or should have 
known, the action was frivolous and malicious.

N.C. Gen. Stat. § 75-16.1 (2013). As we held above, the trial court erred 
in concluding that certain defendants violated N.C. Gen. Stat. § 75-1.1. 
Accordingly, the trial court erred in awarding attorney’s fees pursuant to 
N.C. Gen. Stat. § 75-16.1 against David, Edwin, and PDA, as members of 
Fourth Creek Limited Partnership; the trial court did not err in award-
ing attorney’s fees against PDCI, or against David who was individually 
liable for the actions of PDCI under a veil-piercing theory. As described 
in Section III of this opinion, we vacate the award of attorney’s fees 
with respect to David, Edwin and PDA, and find no error with respect to 
PDCI, and David through PDCI. As discussed in Section III of this opin-
ion, above, we remand with instructions for the trial court to award fees 
only against PDCI, and David through PDCI.

B.  Bookkeeping Fees

[3] Defendants next contend that the trial court erred by awarding 
bookkeeping fees, by relying on the testimony of Eric Lioy in setting 
those fees, and by denying defendants the opportunity to rebut Lioy’s 
testimony. We disagree.

Eric Lioy is a Grant Thornton accountant who was charged by the 
court to provide an accounting of PDCI’s expenses for “things such as 
satellite television revenue, employee housing, affects [sic] of the man-
agement fee and a couple other matters[.]” The trial court’s judgment 
does not cite to his testimony, because Lioy did not testify at trial, but 
testified instead at a separate hearing, on 10 October 2011. Regarding 
Lioy’s testimony, the trial court held that:

Now, this is really just designed -- I’m not -- I’m not going 
to treat it as an evidentiary hearing, but I’m going to treat 
it as a way of this witness helping me and Mr. Eisele go 
through the book[s] and -- or the documents and sort of 
just take me through it step by step as to what it -- how 
it’s comprised and how -- what findings were made and 
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just sort of take me through it as kind of a guideline or  
road map.

At this hearing, Lioy testified under oath that he and his team per-
formed the services requested by the court, which also included foren-
sic accounting, searches of computer documents, and double-checking 
of accounting calculations between “January 1, 2002 through March 31, 
2011.” Lioy went on to testify to the contents of his report, which had 
been previously submitted to the trial court. At no point did defendants 
object to Lioy’s testimony. Defendants did object, however, to “this 
$159,000 item[,]” referring to a $159,176.00 item in the report, which was 
bookkeeping fees paid by Fourth Creek Apartments I to PDCI in 1999, 
plus interest. Defendants contended at the hearing that this item

was not raised in the pleadings, it was never suggested 
during the trial, there was no mention of it made in oral 
argument at any time, it was not the subject of any amend-
ment to the pleadings made at the conclusion of the trial. 
I didn’t know anything about it until the Grant Thornton 
report came down and I’m sure Mr. Rodenbough didn’t 
know about it until the Grant Thornton report came down.

The trial court noted defendants’ objection, but held that “that’s 
something we’re going to need to take up at a subsequent hearing.”

The hearing was recessed, and subsequently reconvened on  
2 December, 2011. At this hearing, defendants once again objected to 
the bookkeeping fees, asserting that “[t]he word bookkeeping fees 
never came up.” The trial court responded, however, that “Mr. Eisele, 
my recollection of things and my concept of things are different from 
yours.” The trial court overruled defendants’ objection, and considered  
the evidence.

The trial court’s order did not refer to Lioy’s testimony. Instead, as 
defendants concede, 

there is nothing in the record except the Grant Thornton 
report (presented at a hearing deemed not to be “eviden-
tiary”) pertaining to bookkeeping fees, save and except  
(1) par. 8.7(c) of the Limited Partnership Agreement  
(Ps’ Ex 3) allowing as Expenses “(c) legal, audit, account-
ing, brokerage and other fees”, and (2) Defendants’ Exhibit 
H-2, which reveals bookkeeping fees in addition to PDC’s 
6% commission dating back to 1999.
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Defendants acknowledge the existence of evidence to support the 
trial court’s finding that PDCI charged bookkeeping fees; the fact that 
the trial court may or may not have additionally relied upon Mr. Lioy’s 
testimony is irrelevant. This evidence supports a finding that PDCI 
charged fees for bookkeeping, which as stated above supports an order 
awarding those fees as damages to plaintiffs.

The trial court found that PDCI had charged plaintiffs for book-
keeping, while PDCI used its own formulae on Fourth Creek Limited 
Partnership’s books to conceal the treatment of particular expenses. As 
a result of the commingling of assets between defendants and Fourth 
Creek Limited Partnership, the trial court ordered that forensic investi-
gators “inquire into . . . failures by [PDCI] to properly calculate, allocate 
and/or charge to [Fourth Creek Limited Partnership] any management 
fees, bookkeeping fees, employee reimbursements or other expense 
reimbursements,” which the Partnership would be entitled to receive 
as damages. PDCI charged plaintiffs for bookkeeping services, and 
then fraudulently concealed expenses from plaintiffs on those books. 
We therefore hold that, where PDCI used its authority as bookkeeper 
to fraudulently conceal expenses, the trial court did not err in award-
ing damages to plaintiffs based upon the bookkeeping fees charged  
by PDCI.

This argument is without merit.

C.  Defendants’ Evidence on Bookkeeping Fees

[4] At the hearings before the trial court to address the amount of dam-
ages, attorney’s fees and costs to be awarded to plaintiffs, defendants 
sought to introduce evidence that defendants were entitled to charge 
fees for the bookkeeping defendants performed. Defendants intended 
to use this evidence to rebut plaintiffs’ claims that defendants’ fees were 
fraudulent, and sought to make an offer of proof before the trial court. 
The trial court excluded this evidence. Defendants contend that this 
exclusion was error. We disagree.

We note first that the trial court’s decisions to admit or exclude evi-
dence are reviewed for abuse of discretion. State v. Whaley, 362 N.C. 
156, 160, 655 S.E.2d 388, 390 (2008).

In its 18 May 2011 order, the trial court found that defendants used 
accounting procedures to improperly allocate expenses to Fourth Creek 
Landing Partnership. Preliminary damages were awarded to plaintiffs, 
subject to being increased or decreased based upon a forensic account-
ing ordered by the court. At the hearings on the amount of damages, 
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defendants sought to introduce evidence as to “the propriety of charg-
ing bookkeeping expenses as a project cost to the project and not to be 
included in the six percent management fee . . .”

The trial court held that it had already ruled on the liability issue 
in its 18 May 2011 order, and that the current hearing was limited to 
damages. Since the evidence offered by defendants went to liability 
rather than damages, the trial court excluded the evidence. We discern 
no abuse of discretion on the part of the trial court in the exclusion of 
this evidence.

This argument is without merit.

D.  Court-Ordered Accounting

[5] In a supplemental order and judgment on damages dated 12 June 
2012, the trial court ruled that the fees of the forensic accountants 
ordered to examine the books of Fourth Creek Limited Partnership and 
PDCI were costs recoverable by plaintiffs. Defendants contend that the 
trial court erred in awarding these fees as costs against defendants.  
We disagree.

Pursuant to the North Carolina Rules of Evidence, an expert 
appointed by the court is “entitled to reasonable compensation in what-
ever sum the court may allow. . . . In other civil actions and proceedings 
the compensation shall be paid by the parties in such proportion and at 
such time as the court directs, and thereafter charged in like manner as 
other costs.” N.C. R. Evid. 706.

Defendants contend that the forensic accountants were not court-
appointed experts, but plaintiffs’ experts, and thus that these fees should 
not have been taxed as costs. Defendants argue that the accountants 
never provided defendants with a copy of their findings. The testimony 
cited by defendants shows that the accountant, Lioy, did not provide 
defendants with a copy of his report. However, this same testimony indi-
cates that defendants never sought this report, and that Lioy had dis-
cussed the contents of the report at length with defendants.

Defendants further contend that another court-appointed accoun-
tant, Nancy Tritt, engaged in extensive ex parte communications with 
plaintiffs. However, defendants merely assert that there were contacts 
between plaintiffs and the expert; defendants present no evidence that 
such contacts were improper. Defendants further concede that there 
are times when ex parte contact with a court-appointed expert is not 
improper. See Point Intrepid, LLC v. Farley, ___ N.C. App. ___, ___, 
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714 S.E.2d 797, 802-03 (2011). In the instant case, the record demon-
strates that the trial court ordered that forensic accountants per-
form “a complete accounting of the books and records maintained by  
[PDCI] for [Fourth Creek Limited Partnership] and [Fourth Creek 
Apartments I][.]” There is no evidence that these experts were deposed 
by either party. There is no evidence that the accountants were not 
court-appointed experts, nor that any improper contact occurred. There 
is evidence to show that these were court-appointed experts, and we 
therefore hold that the trial court did not err in awarding their fees  
as costs.

This argument is without merit.

F.  Damages

[6] Defendants next contend that the trial court erred in awarding 
damages for the depreciated value of the amenities on Fourth Creek 
Apartments I as a result of PDCI’s management, and awarding dam-
ages based upon the value of the property itself. Defendants contend 
that the only parties which caused the depreciation were FCLA II and 
Free Nancy, neither of which was a party to this lawsuit, and that this 
award was simply a means of bypassing issues of joinder. However, 
the trial court held that it was defendants, acting through FCLA II and 
Free Nancy, that caused the actions which led to the depreciation of the 
amenities. Accordingly, the trial court did not err in holding defendants 
liable for the depreciation in value caused by their actions.

This argument is without merit.

G.  Dissolution

[7] Defendants also contend that the trial court erred in removing 
PDCI from Fourth Creek Limited Partnership. Defendants contend that, 
absent total dissolution of Fourth Creek Limited Partnership, there is 
no legal basis for the removal of PDCI. We first note that PDCI was  
not removed from the partnership; FCLA, and its half-owner PDA, were 
removed from the partnership.

Even assuming that defendants were contending that the trial court 
erred in removing PDA, however, defendants do not cite this Court 
to any authority indicating that the trial court lacked the authority to 
remove FCLA and PDA. Accordingly, defendants’ argument on this point 
is deemed abandoned. See N.C. R. App. P. 28(b)(6).

This argument is without merit.
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V.  Breach of Duty and Constructive Fraud

[8] In their eleventh argument, defendants contend that the trial court 
erred in finding that PDCI and PDA breached fiduciary duty to Fourth 
Creek Limited Partnership and FCLA and engaged in constructive fraud. 
We disagree.

The trial court found as fact that defendants had converted funds, 
had engaged in unauthorized and ultra vires conduct, had profited with-
out informing Fourth Creek Limited Partnership, and had delayed in tak-
ing actions beneficial to Fourth Creek Limited Partnership in order to 
maximize their own profits. Defendants do not challenge these findings; 
rather, they assert that their conduct was entirely legal. The trial court’s 
findings support the conclusion that defendants breached their fiduciary 
duty and engaged in constructive fraud.

This argument is without merit.

VI.  Statute of Limitations

[9] In their twelfth argument, defendants contend that the trial court 
erred in concluding that plaintiffs’ claims were not barred by the statute 
of limitations. We disagree.

The trial court examined defendants’ affirmative defense of the stat-
ute of limitations extensively. It concluded that (1) because defendants 
engaged in continuing conduct that had not ceased prior to three years 
before the filing of the instant lawsuit, the continuing wrong doctrine pre-
vented the statute of limitations from running; (2) because defendants 
actively concealed their wrong from plaintiffs, the doctrine of equitable 
estoppel prevented them from relying upon their concealment to cause 
the statute of limitations to expire; (3) plaintiffs’ claims for dissolution 
are not subject to the statute of limitations, since the statute would only 
begin to run from the time of discovery of defendants’ wrongdoing;  
(4) plaintiffs’ claim for unfair and deceptive trade practices is governed 
by a four-year statute of limitations, N.C. Gen. Stat. § 75-16.2, which 
begins to run when the fraud is discovered or should have been dis-
covered, rather than when the act is committed, see Nash v. Motorola 
Communications and Electronics. Inc., 96 N.C. App. 329, 331-32, 385 
S.E.2d 537, 538 (1989); and (5) plaintiffs’ remaining claims were gov-
erned by a ten-year statute of limitations, N.C. Gen. Stat. § 1-56, which 
had not expired at the time the lawsuit was filed. The trial court based 
these conclusions on its findings that this action was filed in 2009; that 
operation of the satellite television system was disclosed to Fourth 
Creek Limited Partnership in a meeting in 2009; that plaintiffs could 
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not have reasonably discovered defendants’ on-site housing of employ-
ees until this information was revealed in 2009; that defendants were 
assessing disproportionate costs to Fourth Creek Limited Partnership 
as recently as October 2009; and that these costs were not revealed until 
late 2009. Defendants do not challenge these findings; instead, defen-
dants contend that plaintiffs’ negligence, not defendants’ concealment, 
was the cause of plaintiffs’ late discovery of defendants’ conduct, and 
that the statute of limitations should bar plaintiffs’ claims. As defendants 
do not challenge the trial court’s findings, they are binding upon this 
Court on appeal. Koufman 330 N.C. at 97, 408 S.E.2d at 731. These find-
ings support the trial court’s conclusion that the statute of limitations 
did not bar plaintiffs’ claims.

This argument is without merit.

VII.  Conclusion

The portions of the trial court’s judgment awarding trebled damages 
and attorney’s fees pursuant to N.C. Gen. Stat. § 75-1.1 et seq. against 
David, Edwin, and PDA, are vacated. The trial court, upon remand, 
shall award damages for these claims, without trebling. The portions 
trebling damages and awarding attorney’s fees against PDCI, and David 
through PDCI, are affirmed. All other aspects of the trial court’s order 
are affirmed.

VACATED AND REMANDED IN PART, AFFIRMED IN PART.

Chief Judge MARTIN and Judge DILLON concur.
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KARLETTE D. BREWSTER, Plaintiff

v.
CLAUDE A. VERBAL, II, MARGIE H. VERBAL, DefenDants

No. COA13-1344

Filed 1 July 2014

1. Agency—apparent authority—retention of legal counsel
Claude Verbal’s retention of legal counsel on behalf of defen-

dant Margie Verbal was within Claude’s apparent agency authority, 
on the totality of the circumstances as presented to the attorney, 
particularly noting that Claude was a co-owner of the property 
rented to plaintiff, Claude was Margie’s son, and Margie did not live 
in North Carolina.

2. Jurisdiction—personal—general appearance by attorney—
waiver of right to challenge personal jurisdiction

An attorney’s representation constituted a general appearance 
submitting defendant Margie Verbal to the jurisdiction of the court 
and she, therefore, waived her right to challenge the trial court’s 
exercise of personal jurisdiction.

Appeal by defendant Margie H. Verbal from order entered  
25 September 2013 by Judge Paul C. Ridgeway in Durham County 
Superior Court. Heard in the Court of Appeals 22 April 2014.

Perry, Perry & Perry, P.A., by Robert T. Perry, for plaintiff-appellee.

Attorney George Ligon, Jr., for defendant-appellant Margie  
H. Verbal.

No brief was filed for defendant Claude A. Verbal, II.

BRYANT, Judge.

Where a joint property owner acted within the scope of his appar-
ent authority in retaining trial counsel to defend the property owners 
against a negligence suit, we hold that defendant property owner was 
bound by the acts of the joint owner and subsequently bound by the acts 
of trial counsel representing the owners. Therefore, we affirm the trial 
court order denying defendant’s motion to dismiss plaintiff’s complaint 
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for violations of Civil Procedure Rules 12(b)(2), (4), (5), and (6). We also 
affirm the denial of defendant’s motion to set aside a default judgment.

On 16 November 2011, plaintiff Karlette Dandy Brewster filed a com-
plaint against defendants Claude A. Verbal, II, and Margie H. Verbal in 
Durham County Superior Court. Margie and Claude are mother and son. 
Two civil summons were also filed in the Durham County Superior Court 
Clerk’s Office stating that each summons and a copy of the complaint 
had been received by Pamela Verbal (Claude Verbal’s wife and Margie 
Verbal’s daughter-in-law) at the address listed for Claude A. Verbal, II, 
and Margie H. Verbal.

In her complaint, plaintiff alleged that defendants exercised domin-
ion and control over a property located at 4005 Destrier Drive in Durham, 
which defendants rented to Brewster. On 17 April 2011, plaintiff was 
attempting to enter the rental property when she fell in an unlit section 
of a stairwell. Plaintiff asserted a claim of negligence.

On 23 January 2012, “Defendants Claude A. Verbal and Margie H. 
Verbal . . . by and through [counsel Jonathan Wilson II]” filed a motion 
to dismiss and an answer to plaintiff’s complaint. Subsequently, plaintiff 
filed a motion to compel depositions and sanctions against defendants 
for failure to attend two depositions. Following a settlement between 
the parties as to plaintiff’s motion, the trial court entered a consent 
order wherein Claude agreed to make himself available for depositions. 
In its order, the trial court noted that defendants were represented 
by Wilson. On 19 December 2012, plaintiff filed a motion for default, 
contempt and sanctions alleging that defendants failed to appear for 
scheduled mediation and failed to respond to discovery requests. On 
16 January 2013, the trial court entered a default judgment as to defen-
dants’ liability. On 8 August 2013, defense counsel Jonathan Wilson, II, 
filed a motion to withdraw as counsel stating that he was “retained by 
the Defendants to represent them in this pending civil matter” but that 
“the Defendant has refused to abide or respond to counsel’s means of 
communication.” Defense counsel’s motion to withdraw was granted. 
On 17 September 2013, Margie filed a motion to dismiss and motion to 
set aside the default judgment.

In her motion, Margie contended that the action against her should 
be dismissed pursuant to Civil Procedure Rules 12(b)(2) (lack of juris-
diction of the person), (4) (insufficiency of process), (5) (insufficiency 
of service of process), and (6) (failure to state claim upon which relief 
could be granted). Margie contended that she did not reside in North 
Carolina and had not resided in North Carolina in over thirty years, had 
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never been served with process, did not authorize or consent to repre-
sentation by Jonathan Wilson or the Law Offices of John C. Fitzpatrick, 
and did not receive any notice to appear at a mediation conference or 
deposition. Further, Margie alleged that she had a meritorious defense 
to the negligence claim including contributory negligence and that she 
never leased the premises to plaintiff. In her affidavit, Margie averred that 
she had no knowledge of the lawsuit naming her as a defendant “until 
August 2013 when [she] received a letter . . . from the plaintiff’s attorney.”

Jonathan Wilson also filed an affidavit. Wilson averred that he was 
retained by Claude Verbal who represented to Wilson that Margie Verbal 
was physically ill and resided in the Midwestern part of the country, 
and that Margie was aware of Wilson’s representation of her in this  
civil matter.

On 25 September 2013, the trial court entered an order in which it 
concluded that by ceding all involvement with the property to her son 
since at least 1997, Margie Verbal created an agency relationship with 
her son. In accordance with this relationship, Claude had authority to 
procure legal counsel to act for the benefit of both owners should the 
need arise; thus, Claude’s retention of Wilson was within the scope of 
that authority. The court concluded that any defenses to personal juris-
diction based on insufficient process or service of process had been 
waived. Margie’s motion to dismiss the action or set aside the default 
judgment was denied. Margie Verbal appeals.

______________________________

On appeal, Margie Verbal raises the following issues: whether the 
trial court erred in denying her (I) motion to dismiss; and (II) motion to 
set aside default judgment.

I

[1] Margie first argues that the trial court erred in denying her motion 
to dismiss plaintiff’s claim as to her on the grounds that the trial court 
lacked personal jurisdiction. Specifically, Margie argues that North 
Carolina’s long-arm statute does not permit the exercise of personal 
jurisdiction over her and that the exercise of personal jurisdiction 
does not comport with due process. Margie further argues that her son 
Claude was not authorized to retain counsel on her behalf; that attorney 
Jonathan Wilson was not authorized to act on her behalf; and that she 
did not waive her Rule 12(b) defenses. We disagree.

The standard of review of an order determining per-
sonal jurisdiction is whether the findings of fact by the 
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trial court are supported by competent evidence in the 
record. Where no exception is taken to a finding of fact by 
the trial court, the finding is presumed to be supported by 
competent evidence and is binding on appeal. We review 
de novo the issue of whether the trial court’s findings of 
fact support its conclusion of law that the court has per-
sonal jurisdiction over defendant.

Bell v. Mozley, 216 N.C. App. 540, 543, 716 S.E.2d 868, 871 (2011) (cita-
tion and quotations omitted).

As an appearance by an attorney on behalf of Margie addressing the 
merits of plaintiff’s claim prior to contesting personal jurisdiction will 
waive a defense to the exercise of personal jurisdiction, we first consider 
whether her son Claude acted as Margie’s agent in retaining counsel to 
address plaintiff’s claims and, if necessary, whether Wilson’s involve-
ment in the initial stages of the action constituted a general appearance 
made prior to contesting the exercise of personal jurisdiction.

“An agent is one who acts for or in the place of another by authority 
from him.” Julian v. Lawton, 240 N.C. 436, 440, 82 S.E.2d 210, 213 (1954) 
(citation omitted). “The power of an agent, . . . to bind his principal, 
may include, not only the authority actually conferred, but the authority 
implied as usual and necessary to the proper performance of the work 
intrusted [sic] to him . . . .” Research Corp. v. Hardware, Inc., 263 N.C. 
718, 721, 140 S.E.2d 416, 418 (1965) (citation omitted).

A principal-agent relationship arises upon two essential 
elements: (1) [a]uthority, either express or implied, of the 
agent to act for the principal, and (2) the principal’s con-
trol over the agent. An agency can be proved generally, by 
any fact or circumstance with which the alleged princi-
pal can be connected and having a legitimate tendency to 
establish that the person in question was his agent for the 
performance of the act in controversy....

Forbes v. Par Ten Group, Inc., 99 N.C. App. 587, 599, 394 S.E.2d 643, 650 
(1990) (citation and quotations omitted). Agency may also be inferred 
from the nature of continuous acts known to the principal such that the 
principal would not have allowed the agent to so act unless authorized. 
See Reverie Lingerie, Inc. v. McCain, 258 N.C. 353, 359, 128 S.E.2d 835, 
839-40 (1963); see also Partin v. Power & Light Co., 40 N.C. App. 630, 
637, 253 S.E.2d 605, 611 (1979) (“Mere relationship or family ties, unac-
companied by any other facts or circumstances, will not justify an infer-
ence of agency, but such relationship is entitled to great weight, when 
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considered with other circumstances, as tending to establish agency.” 
(citations omitted)).

In its 25 September 2013 order denying Margie’s motion to dismiss, 
the trial court found that the property plaintiff rented – located at 4005 
Destrier Drive in Durham – was owned by defendants Claude Verbal 
and his mother Margie Verbal; Margie did not live in North Carolina but 
rather has resided in Michigan for the past thirty years; and per Margie’s 
affidavit, she “[has] not had any involvement with the real property 
located at 405 Destrier Drive in Durham, North Carolina since 1997.” 
The trial court reasoned that by conceding to her son Claude all involve-
ment with the property since at least 1997, Margie Verbal “expressly or 
implicitly created an agency relationship with her son, whereby her son 
had authority to act on her behalf to, among other things, lease the prop-
erty to tenants such as the Plaintiff and to receive tax notices and to 
pay taxes on the property.” We agree. See Partin, 40 N.C. App. at 637, 
253 S.E.2d at 611 (“relationship or family ties . . . [are] entitled to great 
weight, when considered with other circumstances, as tending to estab-
lish agency.” (citation omitted)).

The trial court further concluded that retention of legal counsel to 
defend the property owners from claims such as plaintiff’s was reason-
ably foreseeable and thus, within the scope of Claude’s authority to act 
on behalf of Margie.

“[A]n agent may usually bind his principal as to all acts within the 
scope of his agency including not only the authority actually conferred, 
but such as is usually confided to an agent employed to transact the 
business which is given him to do, and it is held that, as to third persons, 
this real and apparent authority is one and the same . . . .” Research 
Corp., 263 N.C. at 721, 140 S.E.2d at 418 (citation omitted). “Apparent 
authority is that authority which the principal has held the agent out 
as possessing or which he has permitted the agent to represent that he 
possesses.” Heath v. Craighill, Rendleman, Ingle & Blythe, P.A., 97 
N.C. App. 236, 242, 388 S.E.2d 178, 182 (1990) (citation omitted). “The 
principal may be estopped to deny that a person is his agent or that his 
agent has acted within the scope of his authority.” Research Corp., 263 
N.C. at 721, 140 S.E.2d at 419 (citations omitted). “Under the doctrine 
of apparent authority, a principal’s liability in any particular case must 
be determined by what authority the third person in the exercise of rea-
sonable care was justified in believing that the principal had, under the 
circumstances, conferred upon his agent.” Munn v. Haymount Rehab. 
& Nursing Ctr., 208 N.C. App. 632, 639, 704 S.E.2d 290, 295 (2010) (cita-
tion omitted).
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The trial court found that per Jonathan Wilson’s affidavit, 

he had been retained by Claude A. Verbal, II and that based 
upon conversations with Claude A. Verbal, II he was led to 
believe that his mother, Margie H. Verbal was physically 
ill and resided in the Midwest. Mr. Wilson further asserted 
that based upon conversations with Claude A. Verbal, II, 
he was led to believe that Margie H. Verbal was aware of 
the civil matter and his representation of them . . . .

On the totality of the circumstances as presented to Wilson, particularly 
noting that Claude was a co-owner of the property rented to plaintiff, 
Claude was Margie’s son, and Margie did not live in North Carolina, we 
hold that Claude Verbal’s retention of Wilson as legal counsel on behalf of 
Margie was within Claude’s apparent authority. See id.; see also Parsons 
v. Bailey, 30 N.C. App. 497, 502, 227 S.E.2d 166, 168 (1976) (“It would 
seem to be clear that if the agent is purporting to act as an agent and 
doing the things which such agents normally do, and the third person 
has no reason to know that the agent is acting on his own account, the 
principal should be liable because he has invited third persons to deal 
with the agent within the limits of what, to such third persons, would 
seem to be the agent’s authority.”); compare Johnson v. Amethyst Corp., 
120 N.C. App. 529, 533, 463 S.E.2d 397, 400 (1995) (holding an attorney 
had no right to appear on behalf of the defendant where the attorney had 
no authority granted by the party for whom he was appearing).

[2] We next consider whether Wilson, appearing on behalf of 
Margie, appeared before the trial court in a manner consistent with a  
general appearance.

“A court of this State having jurisdiction of the subject matter may, 
without serving a summons upon him, exercise jurisdiction in an action 
over a person: (1) Who makes a general appearance in an action . . . .” 
N.C. Gen. Stat. § 1-75.7(1) (2013). “In G.S. § 1-75.7 the legislature made 
the policy decision that any act which constitutes a general appearance 
obviates the necessity of service of summons.” Simms v. Stores, Inc., 
285 N.C. 145, 157, 203 S.E.2d 769, 777 (1974). 

A general appearance is one whereby the defendant 
submits his person to the jurisdiction of the court by invok-
ing the judgment of the court in any manner on any ques-
tion other than that of the jurisdiction of the court over his 
person. Other than a motion to dismiss for lack of jurisdic-
tion virtually any action constitutes a general appearance.
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Judkins v. Judkins, 113 N.C. App. 734, 737, 441 S.E.2d 139, 140 (1994) 
(citations and quotations omitted). “A party may appear either in person 
or by attorney in actions or proceedings in which he is interested.” N.C. 
Gen. Stat. § 1-11 (2013). “[A] court may properly obtain personal juris-
diction over a party who consents or makes a general appearance, for 
example, by filing an answer or appearing at a hearing without objecting 
to personal jurisdiction.” Stunzi v. Medlin Motors, Inc., 214 N.C. App. 
332, 336, 714 S.E.2d 770, 774 (2011) (citation omitted).

The record reflects that following the filing of plaintiff’s complaint, 
Wilson filed an answer on behalf of Claude and Margie answering the 
allegations of the complaint and raising defenses of contributory negli-
gence, no proximate cause, failure to mitigate, and unclean hands. The 
answer also included a motion to dismiss the complaint pursuant to 
Rule 12(b)(6). Moreover, Wilson represented defendants on plaintiff’s 
motion to compel depositions and for sanctions. The parties entered 
into a settlement which led to the trial court’s entry of a consent order. 
Clearly, the trial court had jurisdiction over the subject matter, a fact that 
Margie does not contest. Wilson’s representation constituted a general 
appearance submitting Margie to the jurisdiction of the court. Therefore, 
Margie has waived her right to challenge the trial court’s exercise of per-
sonal jurisdiction. See N.C.G.S. § 1-75.7(1); see also Lynch v. Lynch, 302 
N.C. 189, 197, 274 S.E.2d 212, 219 (“[A]ny act which constitutes a general 
appearance obviates the necessity of service of summons and waives 
the right to challenge the court’s exercise of personal jurisdiction over 
the party making the general appearance.”) on reh’g, 303 N.C. 367, 279 
S.E.2d 840 (1981).

Due to our holding affirming the trial court’s exercise of personal 
jurisdiction based on an agency relationship, we need not address 
Margie’s additional arguments challenging the trial court’s exercise of 
personal jurisdiction.

II

Next, Margie argues that the trial court erred in denying her motion 
to set aside the default judgment. Specifically, she argues that because 
“the procedural manner by which [personal] jurisdiction could have 
been exercised over her was never legally accomplished . . . the Default 
Judgment entered against her is void.”

As we have determined that Wilson’s representation of Margie before 
the trial court was proper and constituted a general appearance submit-
ting Margie to the jurisdiction of the court, we overrule this argument.
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Affirmed.

Judges HUNTER, Robert C. and STEELMAN concur.

DAVID R. COX, Plaintiff

v.
TOWN OF ORIENTAL AND BOARD OF COMMISSIONERS OF THE  

TOWN OF ORIENTAL, DefenDants

No. COA13-1222

Filed 1 July 2014

1. Appeal and Error—reply brief—surreply brief
The Court of Appeals declined to consider plaintiff’s reply brief, 

and thus, had no reason to consider defendants’ surreply brief. 

2. Jurisdiction—standing—not an aggrieved person
The trial court did not err by dismissing plaintiff’s appeal and 

action for declaratory judgment based on lack of standing. Plaintiff 
provided no factual basis to support the argument that he was an 
aggrieved person.

Appeal by Plaintiff from Orders entered 10 April 2013 by Judge 
Benjamin G. Alford in Pamlico County Superior Court. Heard in the 
Court of Appeals 23 April 2014.

McCotter Ashton, P.A., by Rudolph A. Ashton, III and Kirby H. 
Smith, III, for Plaintiff. 

Davis Hartman Wright, PLLC, by Michael Scott Davis and I. Clark 
Wright, Jr., for Defendants. 

STEPHENS, Judge.

Procedural History and Factual Background

This case arises from the decision of the Town of Oriental and its 
Board of Commissioners (collectively, “Defendants”) to permanently 
close Avenue A and a portion of South Avenue, public rights of way in 
the Town. On 2 August 2012, Plaintiff David R. Cox filed an appeal from 
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the Town ordinance vacating Avenue A and an action for declaratory 
judgment in Pamlico County Superior Court.1 In his appeal and action, 
Plaintiff alleged the following relevant facts: 

The Town sits on the Neuse River. On 13 January 2012, the Board 
met to consider “the possibilities of sale or exchange of property in the 
vicinity of the [W]est end terminus of South Avenue and Avenue A.” 
South Avenue and Avenue A are situated on a peninsula that borders the  
Neuse River on the South and a tributary called Raccoon Creek on  
the West. Raccoon Creek is the location of the Town’s harbor. 

Chris Fulcher wrote to the Town Manager on 23 January 2012 and 
proposed to exchange a portion of his property on the Raccoon Creek 
side of the peninsula (“the Raccoon Creek property”) for the Town’s 
interest in Avenue A and the South Avenue terminus. Fulcher owns all 
property on either side of Avenue A and the South Avenue terminus. The 
Board voted to accept the proposal on 10 February 2012 and executed a 
contract on 23 May 2012. The contract indicated that the transfer would 
not occur if the Board determined that it was not in the Town’s best 
interests. On 3 July 2012, the Board voted to close Avenue A. The Board 
declined to vacate the South Avenue terminus at that time.

Plaintiff is a “taxpaying resident[] of the Town” and owns property 
approximately three blocks North of Avenue A and the South Avenue 
terminus. Plaintiff’s property does not touch Avenue A, South Avenue, or  
the Raccoon Creek property. On 2 August 2012, Plaintiff appealed the 
Board’s decision to close Avenue A and sought a declaratory judg-
ment regarding the Town’s authority to close either Avenue A or the 
South Avenue terminus. Plaintiff filed an amendment to that action on  
4 September 2012, seeking to add the Board as a party to the action and 
seeking “injunctive and/or declaratory relief” for a number of alleged 
open meetings and public records violations. Defendants responded 
with an answer and affirmative defenses on 2 October 2012. Four 
months later, on 11 February 2013, Defendants filed motions to dismiss 
Plaintiff’s “appeal, action for declaratory judgment, and amendment,” or, 
in the alternative, for judgment on the pleadings.

1.  According to Plaintiff’s 2 August 2012 appeal and action, the ordinance operated 
to vacate only Avenue A, not the relevant portion of South Avenue. Plaintiff alleges that he 
was required to file this action before the Town completed the closing process, however, 
because of certain procedural restrictions. Thus, this appeal is effective only as it relates 
to the Town’s closure of Avenue A, not the relevant portion of South Avenue.
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A hearing on the motions was held on 4 March 2013. During the hear-
ing, Defendants argued that Plaintiff lacked standing to bring his suit. 
Afterward, on 10 April 2013, the trial court entered orders dismissing 
Plaintiff’s appeal of the Board’s decision to close Avenue A and granting 
Defendants’ motions to dismiss the declaratory action and for judgment 
on the pleadings.2 Plaintiff appeals to this Court from those orders.

Discussion

On appeal, Plaintiff argues that he (1) stated grounds to support a 
declaratory judgment in his action, (2) had a statutory right to appeal the 
Town’s decision to vacate Avenue A, and (3) had a right to have his open 
meetings and public records claims heard. In response, Defendants 
argue that the trial court properly dismissed Plaintiff’s action because 
Plaintiff lacked standing to file suit and failed to state a claim upon 
which relief could be granted. We affirm the trial court’s orders. 

I.  Plaintiff’s Reply Brief

[1] As a preliminary matter, we address the propriety of Plaintiff’s reply 
brief, filed 20 March 2014. On 3 April 2014, Defendants moved this Court 
for leave to file a surreply brief or, in the alternative, for oral argument, 
contending that Plaintiff’s reply brief was improper. A proposed surre-
ply brief was attached. Plaintiff filed a response on 8 April 2014, object-
ing to the motion. On 16 April 2014, we granted Defendants’ motion for 
leave to file a surreply brief, accepting the proposed surreply brief for 
that purpose, and denied the motion for oral argument. No additional 
documents have been filed with this Court.

Plaintiff asserts that his reply brief is submitted pursuant to Rule 
28(h) and “limited to a concise rebuttal of the arguments . . . con-
tained in [Defendants’ b]rief.” In his reply brief, Plaintiff seeks to rebut 
Defendants’ contentions that he (1) lacked standing to file suit and  
(2) failed to state a claim upon which relief could be granted. Given the 
contents of Plaintiff’s principal brief, this discussion violates Rule 28(h) 
of the North Carolina Rules of Appellate Procedure. 

Rule 28(h) states, in pertinent part, that: 

. . . Any reply brief which an appellant elects to file shall 
be limited to a concise rebuttal of arguments set out in 

2. The Town closed the South Avenue terminus on 8 July 2013. As a result, Plaintiff 
filed a second lawsuit against the Town and the Board, appealing the closure of the South 
Avenue terminus. That suit has not been appealed to this Court. Rather, the trial court 
stayed the proceedings on that action until this appeal could be resolved.
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the appellee’s brief and shall not reiterate arguments set 
forth in the appellant’s principal brief. . . . 

N.C.R. App. P. 28(h) (emphasis added). In his principal brief, Plaintiff 
argues that he stated a claim for which relief could be granted under 
Rule 12(b)(6). He also argues that he had standing to appeal the Town’s 
decision as a “person aggrieved” under N.C. Gen. Stat. § 160A-299 and as 
a successor in interest to “these public rights of way.” Plaintiff’s standing 
argument is less detailed than his 12(b)(6) argument, but clearly sup-
ported by authority and reason nonetheless. 

As we have previously noted, “[a] reply brief does not serve as a 
way to correct deficiencies in the principal brief.” State v. Greene, __ 
N.C. App. __, 753 S.E.2d 397 (2013) (unpublished opinion), available at 
2013 WL 5947337 (striking the defendant’s reply brief under amended 
Rule 28(h) because he “merely expand[ed] upon the alleged error raised 
in his principal brief”).3 Plaintiff addressed Rule 12(b)(6) and the stand-
ing issue in his principal brief. In addition, standing was raised numer-
ous times by Defendants’ counsel during the 4 March 2013 hearing on 
Defendants’ motions to dismiss. If Plaintiff wished to address these 
issues in greater detail, he should have done so in his principal brief. 
Accordingly, we decline to consider Plaintiff’s reply brief and, thus, have 
no reason to consider Defendants’ surreply brief. 

II.  Standing

[2] Defendants contend that the trial court properly dismissed Plaintiff’s 
appeal and action for declaratory judgment because Plaintiff lacked 
standing to bring those actions. Because standing is jurisdictional, we 
address Defendants’ argument as a threshold matter. See, e.g., In re 
Miller, 162 N.C. App. 355, 357, 590 S.E.2d 864, 865 (2004) (“Standing is 
jurisdictional in nature and consequently, standing is a threshold issue 
that must be addressed, and found to exist, before the merits of the case 
are judicially resolved.”) (citations, internal quotation marks, and brack-
ets omitted). After a thorough review of the record, we conclude that the 
trial court properly dismissed Plaintiff’s actions for lack of standing. 

Section 160A-299 provides in pertinent part that:

(b) Any person aggrieved by the closing of any street or 
alley . . . may appeal the . . . order to the General Court of 
Justice within 30 days after its adoption. . . .

3.  Greene is an unpublished opinion and, therefore, lacks precedential value. N.C.R. 
App. P. 30(e)(1). Nonetheless, its discussion is well-reasoned and one of the only opinions 
to address Rule 28(h) as amended (effective 15 April 2013). We find it persuasive.
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N.C. Gen. Stat. § 160A-299(b) (2013). The term “person aggrieved” as it 
applies to section 160A-299 is not defined in the statute or by our courts. 
See id. Nonetheless, this Court has defined an “aggrieved party” under 
section 160A and in the context of a zoning ordinance as “one who 
can either show an interest in the property affected, or if the party is 
a nearby property owner, some special damage, distinct from the rest 
of the community, amounting to a reduction in the value of his prop-
erty.” In re Granting of Variance by Town of Franklin, 131 N.C. App. 
846, 849, 508 S.E.2d 841, 843 (1998) (citation omitted) (noting that the 
petitioner, an adjoining property owner, “clearly established” that she 
was an aggrieved party when the town granted a variance from the set-
back requirements to a group called “Carriage Park Villas”). We believe 
the same definition is applicable here. See generally In re Hayes, 199 
N.C. App. 69, 78–79, 681 S.E.2d 395, 401 (2009) (“The primary rule of 
[statutory] construction is to ascertain the intent of the legislature and 
to carry out such intention to the fullest extent. To effectuate that intent, 
statutes dealing with the same subject matter must be construed in pari 
materia and harmonized, if possible, to give effect to each.”) (citations, 
internal quotation marks, elipses, and brackets omitted), disc. review 
denied, 363 N.C. 803, 690 S.E.2d 694 (2010). 

In his appeal from the Town’s decision and action for a declaratory 
judgment, Plaintiff alleged that he “is a member of the public[] and a 
taxpaying resident[] of the Town . . . .” He also stated that he owns prop-
erty in “Block No. 13,” which is approximately three blocks away from 
Avenue A, and asserted that he “is aggrieved” by the Town’s decision. 
Lastly, Plaintiff alleged that he is a “successor in interest to the dominant 
tract owner and offeror of dedication to public uses for use as rights of 
way all such land as is depicted as rights-of-way on the 1900 Town Map, 
including any subsequent modifications of such rights of ways[.]” On 
appeal to this Court, Plaintiff argues that he is an aggrieved person due 
to his status as a “citizen and resident of the Town” and “because he is a 
successor in interest to these public rights of way, which were designed 
and dedicated to provide access to the citizens of [the Town] to the pub-
lic trust waters of the Neuse River, when the Town . . . was laid out [in 
the year 1900].”4 We are unpersuaded. 

4.  Plaintiff asserts that these allegations “must be accepted by this [C]ourt as being 
true” under the standard of review applied on appeal from the grant of a motion to dismiss 
under Rule 12(b)(6). This is incorrect. As Defendants note in their brief, that standard is 
only applicable to allegations of fact, not law. Lloyd v. Babb, 296 N.C. 416, 427, 251 S.E.2d 
843, 851 (1979) (“For the purpose of the motion [to dismiss under Rule 12(b)(6)], the well-
pleaded material allegations of the complaint are taken as admitted; but conclusions of 
law or unwarranted deductions of fact are not admitted.”).
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Plaintiff has provided no factual basis to support the argument that 
he is an aggrieved person in this case. His property is not adjacent to 
Avenue A or South Avenue and was not adjacent to those roads when 
the Town was designed in 1900. He has not alleged any personal injury 
and provides no reason to believe that his turn-of-the-last-century pre-
decessor in interest had some special connection to Avenue A or South 
Avenue distinct from the rest of the community. Rather, he couches 
his arguments in terms of broad, public rights flowing from the Town’s 
inception that have no bearing on our analysis here. Indeed, Plaintiff’s 
entire argument is rooted in his status as a member of the Town’s taxpay-
ing populace. Such status is patently insufficient to support an appeal 
from, or action for declaratory judgment regarding, a town’s order clos-
ing a street or alley under section 160A-299. See, e.g., Shaw v. Liggett & 
Myers Tobacco Co., 226 N.C. 477, 477–78, 38 S.E.2d 313, 313 (1946) (stat-
ing, before section 160A-299 was enacted, that “[t]he action of a city or 
town in authorizing the closing of a street[] cannot be successfully chal-
lenged in a civil suit instituted by a private citizen whose only interest 
therein is that of a general taxpayer of the city or town”). Accordingly, 
we hold that Plaintiff lacked standing to contest the Town’s decision 
and affirm the trial court’s orders dismissing his appeal, action, and 
amended action.

AFFIRMED.

Judges GEER and ERVIN concur.

GEOSCIENCE GROUP, INC., Plaintiff

v.
WATERS CONSTRUCTION COMPANY, INC., DefenDant

No. 13-1375

Filed 1 July 2014

1. Appeal and Error—preservation of issues—failure to object—
quantum meruit

Defendant failed to object to the trial court’s jury instructions 
submitting a claim based upon quantum meruit, and thus, that argu-
ment was not subject to appellate review.
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2. Appeal and Error—preservation of issues—failure to object—
failure to request special instructions

Where defendant neither objected to the trial court’s jury 
instructions nor requested special instructions in a breach of con-
tract, implied contract, and unjust enrichment case, its challenges 
to the court’s instructions were not preserved for appellate review. 

3. Appeal and Error—preservation of issues—motion for  
judgment notwithstanding verdict—failure to identify issue— 
failure to cite authority

The court did not err by denying defendant’s motion for judg-
ment notwithstanding the verdict. Defendant failed to identify any 
issue or element for which the evidence was insufficient or cite  
any authority addressing the sufficiency of evidence of breach of 
contract or of recovery under quantum meruit.

Appeal by defendant from orders entered 28 December 2012 and  
22 February 2013 by Judge Lindsay R. Davis, Jr., in Mecklenburg County 
Superior Court. Heard in the Court of Appeals 8 April 2014.

Keziah Gates, LLP, by Andrew S. Lasine, for plaintiff-appellee.

Goodman, Carr, Laughrun, Levine & Greene, PLLC, by Miles S. 
Levine, for defendant-appellant.

STEELMAN, Judge.

Where defendant failed to object to the trial court’s jury instruc-
tions submitting a claim based upon quantum meruit, that argument 
is not subject to appellate review. Where defendant neither objected to 
the trial court’s jury instructions nor requested special instructions, its 
challenges to the court’s instructions were not preserved for appellate 
review. The court did not err by denying defendant’s motion for judg-
ment notwithstanding the verdict. 

I.  Factual and Procedural Background

Waters Construction Company, Inc., (defendant) is the owner of a 
tract of real estate located in Mecklenburg County known as Lost Tree. 
In 1986 defendant’s owner, William Waters, obtained a zoning permit 
for Lost Tree that allowed construction of 49 houses. Defendant did not 
develop the land at that time. In 2008 defendant hired Frank Craig to 
prepare plans for Lost Tree, and in January 2009 Mr. Craig submitted 
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plans to the Charlotte-Mecklenburg planning department. The plans 
were reviewed by Steve Gucciardi, and were rejected because they 
did not include the required wetlands delineations and permits. After 
Mr. Gucciardi reviewed the plans, he and Mr. Waters walked through 
the property and Mr. Gucciardi showed Mr. Waters the wetlands and 
streams that were subject to regulation. 

After the plans submitted by Mr. Craig were rejected, Mr. Waters 
hired Wendell Overby to perform a preliminary wetlands review of Lost 
Tree. In August 2009 Mr. Overby provided Mr. Waters with a preliminary 
report stating that in his “professional opinion that the stream features 
[in Lost Tree] were jurisdictional,” meaning that they were subject to 
regulation. Mr. Overby recommended that “a detailed wetland delinea-
tion be performed and jurisdictional features be surveyed for permitting 
purposes if applicable[,]” and showed Mr. Waters the jurisdictional wet-
lands and streams. 

In the fall of 2009 Mr. Waters met with Kevin Caldwell, plaintiff’s 
senior vice president, about the possibility of Mr. Caldwell’s revising the 
plans submitted by Mr. Craig. Mr. Waters wanted plaintiff to produce a 
set of plans for development of all 49 lots that were approved in 1986, 
although this would require two stream crossings. After Mr. Caldwell 
and Mr. Waters held several meetings to discuss “the layout of the subdi-
vision” “in terms of these stream crossings and the impact of the build-
able lots,” they signed a contract for plaintiff to “design the roads, the 
water facility, [and] the storm drainage for [the] 49 lots depicted on 
[defendant’s] rezoning petition.” The parties agreed to a contract price 
of $24,000, with half to be paid when plaintiff submitted plans to the 
city and the remainder when the plans were approved. The contract 
provided that plaintiff was responsible for producing preliminary plans 
depicting the location of roads, sewage and storm drains in the subdivi-
sion, and for civil engineering plans for grading and control of erosion, 
and that defendant was responsible for surveying and delineating any 
“wetlands with jurisdictional streams” and providing plaintiff with this 
information. The contract stated that if “additional service work” were 
required, “a work order (fee addendum) will be presented to [defen-
dant] for authorization prior to proceeding with the additional work.” 
“Additional services” were defined in the contract as work that was 
“[b]eyond the scope of the basic civil services to be performed for this 
proposal” including “wetland delineation/investigation” and “[p]lan revi-
sions initiated by [defendant]” after plaintiff had begun work. 

The contract was signed on 29 October 2009. Mr. Caldwell met with 
Mr. Waters several times during November 2009, but Mr. Waters did not 
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provide Mr. Caldwell with Mr. Overby’s report or with any documenta-
tion delineating the wetlands or stream crossings in Lost Tree. Plaintiff 
submitted plans in early December 2009, which were again rejected 
because they failed to delineate the wetlands or address related issues. 
After the plans were rejected, Mr. Waters told Mr. Caldwell about Mr. 
Overby’s report and defendant hired Mr. Overby to prepare a detailed 
report delineating the jurisdictional streams and wetland areas, so that 
Mr. Caldwell could develop revised plans. 

After Mr. Overby delineated the Lost Tree wetlands, plaintiff identi-
fied five alternative approaches for revised plans that addressed wetland 
issues, and provided defendant with a memo setting out these alterna-
tives and indicating the effect on construction costs of each choice. After 
meeting to discuss which approach defendant preferred, Mr. Waters 
directed Mr. Caldwell to prepare plans that would allow development of 
all 49 building lots, and to first submit the least expensive option. When 
these plans were rejected, Mr. Caldwell prepared another set of plans 
using the second least expensive option. He also prepared new plans for 
the development that adjusted the road elevation, storm water drainage, 
and sewer pipes to accommodate the revised approach to wetlands and 
stream crossings. These plans were ultimately approved by “both the 
City and Charlotte-Mecklenburg Utility Department.” 

After the plans were approved, Mr. Caldwell sent Mr. Waters an 
invoice for the additional cost of preparing revised plans. Plaintiff had 
been paid $12,000 at the outset of the project, and sought an additional 
$38,000. Plaintiff contended that the additional work was not within 
the scope of the parties’ contract, but constituted “additional services” 
as defined in the contract. Mr. Waters refused to pay the additional 
amount, claiming that the work performed was within the scope of  
their agreement. 

On 26 April 2011 plaintiff filed a complaint against defendant, seek-
ing damages based upon breach of contract, implied contract, and 
unjust enrichment. The case was tried before a jury at the 5 November 
2012 session of Superior Court for Mecklenburg County. The trial testi-
mony of Mr. Caldwell and Mr. Waters agreed with respect to the general 
sequence of events described above, but differed sharply in regards to 
the scope of work covered by the contract. 

Mr. Caldwell testified that he had asked Mr. Waters for documenta-
tion regarding delineation of wetlands before he prepared the first set 
of plans, but that Mr. Waters had told him that he had “a letter” that 
exempted defendant from compliance with wetlands regulations, and 
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told him to “go ahead and submit the plans,” promising that he would 
provide plaintiff with the letter “while the plans were being reviewed.” 
However, Mr. Waters never showed Mr. Caldwell such a letter.  
Mr. Waters denied telling Mr. Caldwell that he had a letter waiving wet-
lands requirements. 

Mr. Waters conceded that (1) after Mr. Craig’s plans were rejected 
because they failed to delineate wetlands, he had hired Mr. Overby to 
produce a preliminary report; (2) Mr. Overby’s preliminary report con-
cluded that there were jurisdictional streams and wetlands areas on the 
Lost Tree property; (3) Mr. Overby gave him this report in August 2009; 
(4) Mr. Waters did not show Mr. Caldwell the report until after the first 
set of plans plaintiff produced were rejected for failure to delineate wet-
lands, and (5) Mr. Waters did not hire Mr. Overby to prepare a detailed 
report with the required delineation of wetlands until December 2009, 
after plaintiff’s plans were rejected. However, Mr. Waters denied that he 
had withheld any information from Mr. Caldwell. 

Mr. Caldwell testified that when he and Mr. Waters discussed the 
additional cost of revised plans, Mr. Waters told him “that money’s no 
problem, you just get the plans approved.” Mr. Caldwell considered Mr. 
Waters’s statement to constitute “a handshake agreement” and testified 
that he “didn’t see the need for a written agreement[.]” 

Q.  . . . [D]id you ask for a written amendment to the con-
tract or written change order for the contract?

A. At that time we were going through various . . . options. 
I couldn’t put a number on how much it would cost, but 
he’s sitting across the table from me saying money is not 
a problem, you just get the plans approved, and I took the 
man at his word. 

Mr. Waters admitted making the statement that “money is no prob-
lem,” but testified that:

A. . . . I made that comment. He asked me if money was 
a problem. At the time we was right in the depth of a 
recession and there was hardly any work going on, and I 
thought he meant was we going to finish the project[.] . . .  
I said money’s not the problem. . . . I didn’t even under-
stand what he was talking about. . . . 

Q. So there was never a handshake agreement between 
you Mr. Caldwell that you were going to pay whatever 
additional expenses he incurred above the 24,000?
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A. I had no reason to. He was supposed to do the job for 
$24,000. . . . When you’re contractor, that ain’t the way it 
works. You take it for a fixed price and that’s what you 
deliver at. 

Mr. Waters testified that Mr. Caldwell “said he would finish up the 
plans and submit it and get it approved for $24,000, so I took the deal.” 
He never discussed with Mr. Caldwell the procedure that would be fol-
lowed if additional work was required, testifying that:

He had a contract to do all the work for $24,000. It didn’t 
make any difference to me what he had to do. At the time 
he signed the contract, I didn’t know what he had to do 
other than get the plan finished and get it approved. 

Mr. Waters admitted meeting with Mr. Caldwell in January 2010 to 
discuss options for addressing wetlands issues, but testified that they 
never discussed additional costs, and that he “didn’t know anything 
about any additional costs” until Mr. Caldwell sent him a bill in June 
2010. There was a conflict in the parties’ evidence concerning the scope 
of their contract and whether the provision for written change orders 
had been abandoned. 

On 8 November 2012 the jury returned verdicts finding in relevant 
part that:

1. Defendant breached its contract with plaintiff by fail-
ing to pay the full contract price. 

2. Defendant owed plaintiff $12,000 for breach of 
contract. 

3. The parties abandoned the provision of their contract 
requiring prior written agreement for additional services.

4. Plaintiff was entitled to recover $26,410 from defen-
dant for additional services. 

On 28 December 2012 the trial court entered judgment for plaintiff 
in accord with the jury’s verdict. On 4 January 2013 defendant filed a 
motion for entry of judgment notwithstanding the verdict (JNOV), pur-
suant to N.C. Gen. Stat. § 1A-1, Rule 50(b). The trial court denied defen-
dant’s motion in an order entered 22 February 2013. 

Defendant appeals from the judgment and the denial of its motion 
for JNOV. 
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II.  Jury Instructions

A.  Standard of Review

When a challenge to the trial court’s instructions to the jury raises 
a legal question, it is subject to review de novo. See, e.g. Jefferson Pilot 
Fin. Ins. Co. v. Marsh USA, Inc., 159 N.C. App. 43, 53, 582 S.E.2d 701, 
706-07 (2003) (“The trial court erred in giving the incorrect re-instruction 
to the jury as a matter of law. Questions of law are reviewable de novo.”) 
(citing In re Appeal of the Greens of Pine Glen Ltd. P’ship, 356 N.C. 642, 
647, 576 S.E.2d 316, 319 (2003)). However, a challenge to a matter within 
the court’s discretion is reviewed for abuse of discretion. “The form and 
phraseology of issues is in the court’s discretion, and there is no abuse 
of discretion if the issues are sufficiently comprehensive to resolve all 
factual controversies..” Barbecue Inn, Inc. v. CP & L, 88 N.C. App. 355, 
361, 363 S.E.2d 362, 366 (1988) (citing Pinner v. Southern Bell, 60 N.C. 
App. 257, 263, 298 S.E. 2d 749, 753 (1983)). 

B. Preservation of Defendant’s Challenges to Jury Instructions

Rule 10(a)(1) of the North Carolina Rules of Appellate Procedure 
states the general rule that “to preserve an issue for appellate review, a 
party must have presented to the trial court a timely request, objection, 
or motion, stating the specific grounds for the ruling the party desired 
the court to make” and must “obtain a ruling upon the party’s request, 
objection, or motion.” Rule 10(a)(2) specifically addresses challenges to 
jury instructions and provides that:

A party may not make any portion of the jury charge or 
omission therefrom the basis of an issue presented on 
appeal unless the party objects thereto before the jury 
retires to consider its verdict, stating distinctly that to 
which objection is made and the grounds of the objection; 
provided that opportunity was given to the party to make 
the objection out of the hearing of the jury, and, on request 
of any party, out of the presence of the jury.

As a result, a party waives appellate review of jury instructions to 
which no objection is made at trial: 

“Rule 10[(a)](2) of our Rules of Appellate Procedure 
requiring objection to the charge before the jury retires 
is mandatory and not merely directory.” “[W]here a party 
fails to object to jury instructions, it is conclusively pre-
sumed that the instructions conformed to the issues sub-
mitted and were without legal error.” 
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Wilson v. Burch Farms, Inc., 176 N.C. App. 629, 633, 627 S.E.2d 249, 
254 (2006) (quoting Wachovia Bank v. Guthrie, 67 N.C. App. 622, 626, 
313 S.E.2d 603, 606 (1984) (internal quotation omitted), and Madden  
v. Carolina Door Controls, 117 N.C. App. 56, 62, 449 S.E.2d 769, 773 
(1994) (internal quotation omitted). 

In addition, Rule 21 of the General Rules of Practice provides in per-
tinent part that in every jury trial, “the trial judge shall conduct a confer-
ence on instructions with the attorneys of record[,]” that an “opportunity 
must be given to the attorneys . . . to request any additional instructions 
or to object to any of those instructions proposed by the judge[,]” and 
that if “special instructions are desired, they should be submitted in 
writing to the trial judge at or before the jury instruction conference.” 
Rule 21 also requires that:

At the conclusion of the charge and before the jury begins 
its deliberations, and out of the hearing, or upon request, 
out of the presence of the jury, counsel shall be given the  
opportunity to object on the record to any portion of  
the charge, or omission therefrom, stating distinctly that 
to which he objects and the grounds of his objection.

If the trial court complies with Rule 21, a party who fails to object 
to jury instructions or to submit proposed special instructions may not 
raise the issue on appeal: 

Defendant failed to object to the trial court’s instructions 
[and] . . . did not object after the trial court instructed the 
jury. Defendant was expressly given the opportunity to 
object on both occasions in accordance with the provi-
sions of Rule 21 of the General Rules of Practice for the 
Superior and District Courts. . . . Defendant has not prop-
erly preserved this issue for appellate review. 

State v. Storm, __ N.C. App. __, __, 743 S.E.2d 713, 716 (2013).

C.  Instruction on Quantum Meruit

[1] Defendant argues that “the trial court erroneously submitted the 
issue of quantum meruit to the jury” on the grounds that “an express 
contract governed the relationship of the parties and thus precluded 
recovery under a quantum meruit claim.” We hold that defendant failed 
to preserve this issue for appellate review. 

At trial, defendant objected to the admission of evidence concern-
ing the reasonable value of the additional services provided by plaintiff, 
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on the grounds that recovery under a theory of quantum meruit was 
not allowed where an express contract governed the same subject mat-
ter. Following the presentation of evidence, the trial court held a con-
ference on proposed jury instructions. The court informed the parties 
that it intended to instruct the jury on two issues pertaining to plain-
tiff’s breach of contract claim. The court also informed the parties that it 
intended to submit three issues concerning plaintiff’s quantum meruit 
claim for payment for additional services: (1) a special interrogatory 
asking whether the parties had abandoned the requirement in the con-
tract that all additional work be approved in writing; (2) whether plain-
tiff had performed additional work; and (3) if so, the amount to which 
plaintiff was entitled. 

Plaintiff objected to the court’s submission of the “preliminary issue” 
of whether the parties had abandoned the contract provision requiring a 
written change order as a prerequisite to plaintiff’s entitlement to recov-
ery under the theory of quantum meruit. Plaintiff argued that under 
Yates v. Body Co., 258 N.C. 16, 128 S.E.2d 11 (1962), it was entitled to 
an instruction on quantum meruit because there was evidence to sup-
port recovery under that theory. Defendant proffered Keith v. Day,  
81 N.C. App. 185, 343 S.E.2d 562 (1986), directing the court’s attention to 
its holding that the plaintiff was not entitled to recover under quantum 
meruit in the absence of a jury finding that the parties had abandoned 
particular provisions of their express contract. The court denied plain-
tiff’s request to submit the issue of quantum meruit without predicating 
recovery on a finding that the parties had abandoned the written change 
order requirement. The trial court then asked defendant for any requests 
or objections, but defendant neither requested any special instructions, 
nor objected to the trial court’s proposed instructions:

THE COURT:  Yes. And I haven’t heard from [defense 
counsel] the things that he wants.

[DEFENSE COUNSEL]: I didn’t have any changes in what 
you had. 

After the trial court instructed the jury, but before it began its delibera-
tions, the court again offered the parties an opportunity to state specific 
objections to its instructions, or to request special instructions: 

THE COURT:  The jury has retired, and I will hear from 
counsel regarding any objections or requests for addi-
tional instructions. [Your] exceptions and objections dur-
ing the charge conference are already [p]reserved.
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[PLAINTIFF’S COUNSEL]:  Yes, sir. Those are my objec-
tions and exceptions.

[DEFENSE COUNSEL]:  My objections I think were on the 
whole issue of quantum meruit with respect to both cases.

THE COURT:  All right. I’ve considered the arguments 
previously given on both of those issues or questions that 
were raised. Your objections are noted. 

Because defendant had not objected to the court’s proposed instruc-
tions, the reference to an objection to “the whole issue of quantum 
meruit with respect to both cases” can only refer to his objection during 
trial to testimony concerning the reasonable value of plaintiff’s services. 
Defense counsel’s reference to an earlier objection to the introduction 
of certain testimony does not constitute an objection to a specific jury 
instruction and does not “stat[e] distinctly that to which objection is 
made and the grounds of the objection” as required by Rule 10 of the 
Rules of Appellate Procedure. We hold that defendant failed to preserve 
the challenge to the trial court’s instruction on quantum meruit for 
appellate review. 

Moreover, even if this issue were properly preserved, we would 
hold that the trial court did not err. Defendant notes the general rule 
that “[t]here cannot be an express and an implied contract for the same 
thing existing at the same time.” Campbell v. Blount, 24 N.C. App. 368, 
371, 210 S.E. 2d 513, 515 (1975) (internal citation omitted). However, 
it is long established that “[a] written contract may be abandoned or 
relinquished [by] . . . conduct clearly indicating such purpose[.]” Bixler  
v. Britton, 192 N.C. 199, 201, 134 S.E. 488, 489 (1926) (citations omitted). 

The heart of defendant’s argument is that plaintiff’s own 
evidence showed an express contract, and that where 
there is an express contract, no implied contract can exist. 
We recognize the validity of defendant’s argument as to 
this principle of contract law. [However,] . . . plaintiff’s evi-
dence clearly showed that as plaintiff’s work on the proj-
ect progressed, plaintiff . . . was assured that it would be 
paid for its work. Thus, [because the parties’] . . . conduct 
clearly indicat[ed] a different understanding, an implied 
contract could arise between them. 

John D. Latimer & Assoc. v. Housing Authority of Durham, 59 N.C. 
App. 638, 642, 297 S.E. 2d 779, 782 (1982) (citing Campbell v. Blount) 
(other citations omitted). 
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Defendant does not acknowledge that even when parties have an 
express contract recovery based on quantum meruit is possible if 
there is evidence that the parties abandoned the contract, and does not 
attempt to distinguish the cases addressing this issue. Nor does defen-
dant contest the sufficiency of the evidence on the issue of abandon-
ment. “[T]he evidence warranted a finding . . . that the conduct of the 
parties clearly indicated that they were not adhering to the written  
provision of the contract relative to desired changes in construction. 
Upon abandonment of the quoted provision by the parties, it was proper 
for the court to allow recovery for the changes on the basis of quantum 
meruit or an implied contract.” Campbell, 24 N.C. App. at 371, 210 S.E. 
2d at 515-16. Therefore, if we were to review this issue we would hold 
that the trial court did not err by instructing the jury that, if it found 
that the parties had abandoned the contractual requirement of written 
change orders, it could then consider whether plaintiff was entitled to 
recover based on the reasonable value of its services to defendant. 

D.  Other Challenges to Jury Instructions 

[2] In addition to challenging the trial court’s instruction on quantum 
meruit, defendant contends that the court made a variety of other errors 
in its instructions to the jury. However, none of defendant’s appellate 
challenges to the court’s instructions were the subject of an objection or 
of a request for a special instruction before the trial court. “A party who 
is dissatisfied with the form of the issues or who desires an additional 
issue should raise the question at once, by objecting or by presenting the 
additional issue. If a party consents to the issues submitted, or does not 
object at the time or ask for a different or an additional issue, he cannot 
make the objection later on appeal. Because defendant neither objected 
to the issue submitted to the jury nor asked for a different issue, as the 
record unequivocally reveals, it cannot do so on this appeal.” Hendrix  
v. Casualty Co., 44 N.C. App. 464, 467, 261 S.E.2d 270, 272-73 (1980) (cit-
ing Baker v. Construction Corp., 255 N.C. 302, 121 S.E. 2d 731 (1961) 
(other citation omitted). Defendant’s arguments concerning other 
alleged errors in the court’s instructions to the jury are dismissed. 

III.  Judgment Notwithstanding the Verdict

[3] Finally, defendant argues that the trial court “erred in denying 
defendant’s motion for judgment notwithstanding the verdict, when the 
evidence presented to the court was insufficient to support the jury’s 
verdict.” However, defendant fails to identify any issue or element for 
which the evidence was insufficient, or to cite any authority addressing 
the sufficiency of evidence of breach of contract or of recovery under 
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quantum meruit. Instead, defendant makes a conclusory argument that 
the “court’s failure to properly and clearly instruct the jury on the mate-
rial issues based on the pleadings, considering all evidence presented, 
substantially prejudiced the defendant and therefore the court’s denial 
of defendant’s judgment notwithstanding the verdict was improper.” 

Moreover, defendant’s motion for JNOV did not allege that plaintiff’s 
evidence was insufficient, but was based solely on defendant’s conten-
tion that the existence of an express contract precluded recovery based 
on quantum meruit. “Such a shift runs contrary to our long standing 
admonition that parties may not present, nor prevail upon, arguments 
in the appellate courts that were not argued in the trial court. . . .  
‘[T]he law does not permit parties to swap horses between courts in order 
to get a better mount’ before an appellate court).’ ” Hamby v. Profile 
Prods., L.L.C., 361 N.C. 630, 642-43, 652 S.E.2d 231, 239 (2007) (quoting 
Weil v. Herring, 207 N.C. 6, 10, 175 S.E. 836, 838 (1934)). This argument  
lacks merit. 

For the reasons discussed above, we conclude that the trial court 
did not err and that its judgment and order should be

AFFIRMED.

Judges HUNTER, Robert C., and BRYANT concur.

GERALDINE GRIER HOUSTON, Plaintiff

v.
JUANITA TILLMAN anD THE ESTATE OF CLIFFORD MEDLIN, JR., DefenDants

No. COA13-1094

Filed 1 July 2014

1. Pleadings—motion to amend complaint—denial of motion to 
dismiss—denial of motion for summary judgment

The trial court did not err in a constructive trust case by 
granting plaintiff leave to amend her complaint, by denying 
defendants’ motions to dismiss pursuant to Rule 12(b)(6), and by 
denying defendants’ motion for summary judgment. Defendants 
failed to present a specific argument with respect to the motion 
to amend, plaintiff’s amendment and restatement of the complaint 
rendered any argument regarding the original complaint moot, and 
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defendants’ arguments regarding the summary judgment order 
could not amount to reversible error.

2. Trusts—constructive trust—wrongdoing not a requirement—
quantum meruit

The trial court did not err by denying defendants’ motion for 
a directed verdict and motion for judgment notwithstanding the 
verdict on plaintiff’s quantum meruit and constructive trust claims. 
Plaintiff’s quantum meruit claim was not submitted to the jury. 
Further, wrongdoing is not a requirement for imposing a construc-
tive trust, and the record contained sufficient evidence to support 
the imposition of a constructive trust.

Appeal by defendants from judgment entered 14 May 2013 by Judge 
Hugh B. Lewis in Mecklenburg County Superior Court. Heard in the 
Court of Appeals 5 February 2014.

Paul Whitfield, P.A., by Paul L. Whitfield, for plaintiff-appellee.

John F. Hanzel, P.A., by John F. Hanzel, for defendants-appellants.

GEER, Judge.

The trial court entered judgment in favor of plaintiff Geraldine 
Grier Houston and against defendants Juanita Tillman and the Estate 
of Clifford Medlin, Jr. for the sum of $120,000.00. On appeal, defendants 
primarily argue that the trial court erred when it imposed a constructive 
trust on certain property in the absence of defendants’ engaging in any 
wrongdoing. Because “wrongdoing” is not a requirement for imposing a 
constructive trust and because the record contains sufficient evidence 
to support the trial court’s imposition of a constructive trust, we find  
no error.

Facts

In about 1989, plaintiff, who was married, met the decedent, Clifford 
Medlin. Mr. Medlin lived on Miller Avenue in Charlotte, North Carolina 
(the “Miller Avenue residence”). In 1997, plaintiff’s husband moved out 
of their home on Coburg Avenue in Charlotte (the “Coburg residence”), 
leaving plaintiff, plaintiff’s daughter, and plaintiff’s two grandchildren 
to support themselves. Plaintiff began working, but was forced to stop 
sometime in 2000 due to a back injury she suffered on the job. Although 
disabled, plaintiff was able to maintain the mortgage on the Coburg 
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residence for some time with rent paid by her daughter who continued 
to live with her. 

After her husband had left, plaintiff’s relationship with Mr. Medlin 
became romantic. Plaintiff and Mr. Medlin sometimes stayed the night at 
the other’s house, and starting in 2001, when Mr. Medlin began a seven-
year regimen of dialysis treatments, plaintiff started providing caretak-
ing and in-home nursing services for Mr. Medlin.

In 2004, plaintiff fell behind on her mortgage payments for the 
Coburg residence, and the bank foreclosed on her home. However, 
Mr. Medlin acquired title to the Coburg residence in his own name and 
plaintiff and her family then resumed living at the Coburg residence. 
Mr. Medlin paid the mortgage on the Coburg residence while plaintiff 
paid for groceries. In addition, in 2005, Mr. Medlin purchased a new 
Dodge Stratus and gave it to plaintiff for Mother’s Day. While title to  
the Dodge remained in Mr. Medlin’s name, plaintiff was responsible  
for the car’s maintenance.

Mr. Medlin underwent a kidney transplant in 2008. Plaintiff stayed at 
the hospital for a month with Mr. Medlin while he was recovering. After 
Mr. Medlin was discharged, plaintiff continued to provide caretaking 
and in-home nursing services for him. Over the course of their relation-
ship, plaintiff also helped Mr. Medlin when he suffered from gout, a back 
condition, and problems associated with asbestos in his lungs. Plaintiff 
also managed Mr. Medlin’s finances. Plaintiff estimated that she spent 
six to seven hours per day for 11 years taking care of Mr. Medlin and 
providing in-home nursing services.

Mr. Medlin died unexpectedly of a heart attack in early 2012. The day 
Mr. Medlin died, Mr. Medlin’s sister -- defendant Tillman -- whom plaintiff 
had never met, arrived at the Miller Avenue residence and declared, “I 
am in charge here.” Ms. Tillman demanded keys to the Miller Avenue 
residence and the Coburg residence. Being one of Mr. Medlin’s heirs, Ms. 
Tillman applied for and was appointed as the personal representative of 
Mr. Medlin’s estate shortly after his death. Ms. Tillman repossessed the 
Dodge from plaintiff with the assistance of a uniformed police officer 
and evicted plaintiff from the Coburg residence, letting the house go into 
foreclosure. Ms. Tillman also sold the Dodge and placed the proceeds 
into the estate. 

On 8 June 2012, plaintiff filed suit against Ms. Tillman and Mr. 
Medlin’s estate, asserting causes of action for (1) a claim for personal 
services, (2) constructive trust, parole trust, and (3) parole gift. The 
complaint sought the sum of $582,400.00 for personal services rendered 
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to Mr. Medlin and the declaration of a constructive or resulting trust 
with respect to the Coburg residence. 

On 16 August 2012, defendants filed a combined motion to dis-
miss pursuant to Rule 12(b)(6) of the Rules of Civil Procedure, motion 
for summary judgment, and motion for sanctions and attorneys’ fees. 
Plaintiff responded with a motion to amend and restate her complaint.1  
On 2 October 2012, the trial court entered an order deferring ruling on 
the Rule 12(b)(6) motion, allowing plaintiff leave to file an amended 
and restated complaint, and declining to rule on defendants’ remain-
ing motions. After plaintiff filed an amended and restated complaint on  
2 October 2012, defendants, on 30 October 2012, again filed a combined 
Rule 12(b)(6) motion to dismiss, motion for summary judgment, and 
motion for sanctions and attorneys’ fees. On 10 December 2012, the trial 
court entered an order denying defendants’ motions. 

At trial, the trial court instructed the jury solely on plaintiff’s 
request for a constructive trust, submitting three issues to the jury. The 
jury answered “[y]es” as to the issue whether the Coburg Avenue resi-
dence and the Dodge were “subject to a constructive trust in favor of 
the Plaintiff[.]” The jury also found that “the conduct of the Defendants, 
Juanita Tillman and The Estate Of Clifford Medlin, Jr., deprived the 
Plaintiff of a beneficial interest in [the Coburg residence] and the 2005 
Dodge Stratus to which the Plaintiff is entitled[.]” Finally, with respect to 
“[w]hat amount is the Plaintiff . . . entitled to recover from the Defendants 
. . .[,]” the jury answered: $120,000.00. The trial court denied defendants’ 
motion for judgment notwithstanding the verdict and entered judg-
ment on 14 May 2013 in accordance with the verdict. Defendants timely 
appealed to this Court.

I

[1] Defendants first contend that the trial court erred when it granted 
plaintiff leave to amend her complaint, when it denied defendants’ 
motions to dismiss pursuant to Rule 12(b)(6), and when it denied 
defendants’ motion for summary judgment. However, with respect to 
the trial court’s decision to grant plaintiff’s motion for leave to amend 
her complaint, defendants merely asserted their contention in a heading 
and presented no specific argument why that ruling was in error. We, 
therefore, will not address that ruling. See N.C.R. App. P. 28(b)(6).

1. Although the record does not explicitly disclose whether or when such a motion 
was made, we infer from the trial court’s 2 October 2012 order that such a motion was 
made prior to that date.
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With respect to defendants’ argument that the trial court erred in 
denying their motion to dismiss the original complaint, plaintiff’s amend-
ment and restatement of the complaint has rendered any argument 
regarding the original complaint moot. See Ass’n for Home & Hospice 
Care of N.C., Inc. v. Div. of Med. Assistance, 214 N.C. App. 522, 525, 
715 S.E.2d 285, 287-88 (2011) (“ ‘A case is moot when a determination 
is sought on a matter which, when rendered, cannot have any practical 
effect on the existing controversy.’ ” (quoting Roberts v. Madison Cnty. 
Realtors Ass’n, 344 N.C. 394, 398-99, 474 S.E.2d 783, 787 (1996))); Hyder 
v. Dergance, 76 N.C. App. 317, 319-20, 332 S.E.2d 713, 714 (1985) (noting 
that “an amended complaint has the effect of superseding the original 
complaint”). See also Coastal Chem. Corp. v. Guardian Indus., Inc., 63 
N.C. App. 176, 178, 303 S.E.2d 642, 644 (1983) (noting trial court found 
defendant’s motion to dismiss plaintiff’s original complaint presented 
“ ‘moot question’ ” when trial court granted plaintiff’s motion to amend).

With respect to defendants’ motion to dismiss the amended com-
plaint, defendants cannot show any prejudice from the denial of their 
motion as to the first claim for relief based on quantum meruit since 
the trial court did not submit the quantum meruit claim to the jury. With 
respect to the constructive trust claim, defendants argue that the trial 
court erred in failing to dismiss the claim because the amended com-
plaint failed “to allege wrongdoing on the part of Defendants in the acqui-
sition of the property in question which would allow the imposition of a 
constructive trust.” As we explain below, in discussing defendants’ argu-
ments regarding its motion for a directed verdict and motion for JNOV, 
defendants have mistaken the law. Because plaintiff was not required to 
allege wrongdoing and defendants have made no other argument regard-
ing the sufficiency of the amended complaint, defendants have failed to 
demonstrate that the trial court erred in denying their motion to dismiss. 

Defendants also contend that the trial court erred in denying their 
motion for summary judgment as to all of plaintiff’s claims in the 
amended complaint. However, “[i]mproper denial of a motion for sum-
mary judgment is not reversible error when the case has proceeded to 
trial and has been determined on the merits by the trier of the facts . . . .” 
Harris v. Walden, 314 N.C. 284, 286, 333 S.E.2d 254, 256 (1985). Because 
this case was tried on the merits after denial of defendants’ motion for 
summary judgment, under Harris, defendants’ arguments regarding  
the summary judgment order cannot amount to reversible error, and  
we, therefore, do not address them.
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II

[2] Defendants next contend that the trial court erred in denying their 
motion for a directed verdict and motion for JNOV as to plaintiff’s quan-
tum meruit and constructive trust claims. However, although defen-
dants argue in their brief that plaintiff’s evidence in support of her claim 
based on quantum meruit was insufficient, plaintiff’s quantum meruit 
claim was not submitted to the jury. The sole issue before the jury was 
plaintiff’s entitlement to a constructive trust. As a result, defendants’ 
arguments regarding the quantum meruit claim cannot be a basis for 
reversal of the judgment below. This aspect of defendants’ argument is 
beside the point. See Dodd v. Wilson, 46 N.C. App. 601, 602, 265 S.E.2d 
449, 450 (1980) (holding verdict on issues submitted to jury rendered 
moot court’s refusal to submit another issue to jury where refusal did 
not result in harm to defendant-appellant).

The sole remaining question is whether the trial court erred in deny-
ing defendants’ motion for a directed verdict and motion for JNOV as to 
plaintiff’s request for a constructive trust. “ ‘The standard of review of 
the denial of a motion for a directed verdict and of the denial of a motion 
for JNOV are identical. We must determine whether, upon examination 
of all the evidence in the light most favorable to the non-moving party, 
and that party being given the benefit of every reasonable inference 
drawn therefrom and resolving all conflicts of any evidence in favor of 
the non-movant, the evidence is sufficient to be submitted to the jury.’ ” 
Springs v. City of Charlotte, 209 N.C. App. 271, 274-75, 704 S.E.2d 319, 
322-23 (2011) (quoting Shelton v. Steelcase, Inc., 197 N.C. App. 404, 410, 
677 S.E.2d 485, 491 (2009)).

Defendants’ only contention with respect to the constructive trust 
claim is that “for a constructive trust to be imposed, the owner of title 
has to acquire the property through some sort of wrongdoing” and that, 
here, “[s]uch wrongdoing was neither alleged nor proven.” Defendants 
argue that since they acquired title to the Coburg residence and the 
Dodge by operation of intestacy law, they could not have committed 
wrongdoing because they took no affirmative action to acquire title. 

Our Supreme Court’s decision in Variety Wholesalers, Inc. v. Salem 
Logistics Servs., LLC, 365 N.C. 520, 723 S.E.2d 744 (2012), sets out the 
controlling law with respect to constructive trusts. In rejecting this 
Court’s conclusion that the existence of a fiduciary relationship was  
a requirement for imposition of a constructive trust, the Supreme  
Court explained:



 IN THE COURT OF APPEALS 697

HOUSTON v. TILLMAN

[234 N.C. App. 691 (2014)]

“A constructive trust is a duty, or relationship, 
imposed by courts of equity to prevent the unjust enrich-
ment of the holder of title to, or of an interest in, property 
which such holder acquired through fraud, breach of duty 
or some other circumstance making it inequitable for 
him to retain it against the claim of the beneficiary of 
the constructive trust.”

Id. at 530, 723 S.E.2d at 751 (emphasis added) (quoting Wilson v. Crab 
Orchard Dev. Co., 276 N.C. 198, 211, 171 S.E.2d 873, 882 (1970)). The 
Court noted further that it had “also used the phrase, ‘any other uncon-
scientious manner,’ in describing situations in which a constructive trust 
may be imposed without a fiduciary relationship.” Id. at 531, 723 S.E.2d 
at 752 (quoting Speight v. Branch Banking & Trust Co., 209 N.C. 563, 
566, 183 S.E. 734, 736 (1936)). 

Accordingly, Variety Wholesalers holds that a trial court may impose 
a constructive trust, even in the absence of fraud or a breach of fiduciary 
duty, upon the showing of either (1) some other circumstance making it 
inequitable for the defendant to retain the funds against the claim of the 
beneficiary of the constructive trust, or (2) that the defendant acquired 
the funds in an unconscientious manner. Id. at 530-31, 723 S.E.2d at 751-
52. See also id., 723 S.E.2d at 752 (noting that “[i]n the absence of [a fidu-
ciary] relationship, [plaintiff] faces the difficult task of proving ‘some 
other circumstance making it inequitable’ for [defendant] to possess the 
funds . . .” (quoting Wilson, 276 N.C. at 211, 171 S.E.2d at 882)). 

Although defendants cite Variety Wholesalers and Sara Lee Corp.  
v. Carter, 351 N.C. 27, 519 S.E.2d 308 (1999), in support of their claim that 
“some other circumstance” and “unconscientious manner” are synony-
mous with “wrongdoing,” defendants have not pointed to any language 
in either case to support their contention.2 Indeed, the Supreme Court’s 
application of the constructive trust doctrine in Variety Wholesalers 
establishes that actual wrongdoing, such as fraud or breach of fiduciary 
duty, is not necessary for imposition of a constructive trust. 

In Variety Wholesalers, the plaintiff had contracted with a provider 
of bill-payment and auditing services. 365 N.C. at 522, 723 S.E.2d at 746. 
When notified by the bill-payment provider of the amounts the plaintiff 

2. Sara Lee addressed the interaction of the constructive trust doctrine with the 
Workers’ Compensation Act, and it is, therefore, irrelevant to our discussion here except 
insofar as it recites the same general test for imposition of a constructive trust articulated 
in Variety Wholesalers. 351 N.C. at 35, 519 S.E.2d at 313.
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owed to freight carriers, the plaintiff, at the provider’s request, would 
forward the amounts due to a lock-box bank account that, unbeknownst 
to the plaintiff, was actually owned by the defendant, the provider’s 
lender. Id., 723 S.E.2d at 746-47. The plaintiff claimed that the amounts 
deposited by the plaintiff were supposed to be paid to the freight car-
riers. Id., 723 S.E.2d at 747. However, the defendant applied the funds 
deposited in the lock-box account -- which, according to the defendant, 
were supposed to be funds payable to the provider -- towards the princi-
pal and interest due on the provider’s line of credit. Id.

In holding that issues of fact existed regarding the availability of a 
constructive trust, the Supreme Court did not require proof of actual 
wrongdoing, but instead held that if the defendant had “constructive 
notice that [the provider] did not have ownership of the funds depos-
ited in the [lock-box] account, [the defendant’s] continued acceptance 
of those funds could be considered unconscientious or inequitable and 
could thus permit the imposition of a constructive trust.” Id. at 531, 723 
S.E.2d at 752 (emphasis added). See also Weatherford v. Keenan, 128 
N.C. App. 178, 179, 493 S.E.2d 812, 813 (1997) (upholding constructive 
trust in equitable distribution action even absent any mention of fraud, 
breach of fiduciary duty, or wrongdoing). 

In this case, defendants have argued only that “the standard for 
imposing a constructive trust is that [the] holder of legal title acquired 
the property through some wrongdoing. Such wrongdoing was neither 
alleged nor proven” in this case. Since under Variety Wholesalers, proof 
of wrongdoing is not a necessary prerequisite for a constructive trust 
and since defendants have made no argument that plaintiff’s evidence 
was insufficient to prove, as allowed in Variety Wholesalers, some other 
circumstance making it inequitable for defendants to have retained the 
Coburg residence and the Dodge, defendants have failed to demonstrate 
that the trial court erred in denying their motion for a directed verdict 
and their motion for JNOV. See also Rape v. Lyerly, 287 N.C. 601, 615, 
215 S.E.2d 737, 746 (1975) (holding constructive trust may be imposed 
on property received by beneficiaries of decedent’s estate to enforce 
unfulfilled personal services agreement for decedent to devise land to 
plaintiff); Rhue v. Rhue, 189 N.C. App. 299, 307-08, 658 S.E.2d 52, 59 
(2008) (upholding constructive trust on certain land parcels when par-
ties had confidential and cohabiting relationship; plaintiff assisted defen-
dant with day-to-day living, managed defendant’s finances, cared for 
defendant’s grandson, helped operate defendant’s business, and relied 
on defendant’s promise that parcels would be for their mutual benefit; 
and defendant subsequently denied plaintiff’s interest in parcels). 
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Defendants have not challenged the trial court’s jury instructions 
or the issues submitted to the jury and have made no other argument 
for reversal of the judgment below. We, therefore, hold that defendants 
received a trial free of prejudicial error.

No error.

Judges ROBERT C. HUNTER and McCULLOUGH concur.
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Appeal and Error—interlocutory orders and appeals—Property 
Tax Commission—no substantial right exception—subject 
matter jurisdiction 

The County’s appeal from interlocutory orders of the Property 
Tax Commission (Commission) were dismissed. Appeals from the 
Commission are not subject to a “substantial right” exception, and 
the County’s contentions that the Commission lacked subject mat-
ter jurisdiction to enter the orders, and that the orders were there-
fore void, did not create a right to immediate review of the orders.

Appeal by Brunswick County from orders entered by the Property 
Tax Commission on 17 May 2013. Heard in the Court of Appeals  
4 March 2014.

Elaine Jordan for taxpayer-appellees.
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Parker Poe Adams & Bernstein LLP, by Charles C. Meeker and 
Jamie S. Schwedler and Office of County Attorney, by Bryan W. 
Batton for defendant-appellant.

STEELMAN, Judge.

Where the County appeals from interlocutory orders of the Property 
Tax Commission, its appeals must be dismissed. Appeals from the 
Commission are not subject to a “substantial right” exception, and  
the County’s contentions that the Commission lacked subject matter 
jurisdiction to enter the orders, and that the orders are therefore void, 
do not create a right to immediate review of the orders. 

I.  Factual and Procedural Background

In 2012 appellant Brunswick County (“County”) conducted a reval-
uation of real property in the county for purposes of establishing ad 
valorem property tax assessments. Following the revaluation, taxpay-
ers Becky King Properties, LLC; Coastal Communities at Seawatch, 
LLC; Coastal Communities at Ocean Ridge Plantation, LLC; Coastal 
Communities Development, LLC; Coastal Development & Realty Builder, 
LLC; Drewmark Investments, LLC; Eagle Point, LLC; Eastern Carolina’s 
Construction & Development, LLC; Georgetown Land & Timber, LLC; 
MAS Properties, LLC; McDonald Development Associates, LLC; Ocean 
Isle Palms, LLC; Pointe West, LLC; Remuda Run, LLC; Rivers Edge Golf 
Club & Plantation, LLC; SeaScape at Holden Plantation, LLC; Seawatch 
at Sunset Harbor, LLC; and William E. Saunders Jr., Trustee (collectively, 
Taxpayers) appealed to the Brunswick County Board of Equalization 
and Review. In early July 2012 the Board of Equalization and Review 
mailed decisions to Taxpayers, denying their appeals. On 1 August  
2012 Taxpayers sent notices of appeal to the North Carolina Property 
Tax Commission (“Commission”) via United Parcel Service Next Day 
Air. Commission received Taxpayers’ notices of appeal on 2 August 2012. 

On 13 August 2012 County filed motions to dismiss Taxpayers’ 
appeals to Commission for failure to file their appeals in a timely man-
ner. N.C. Gen. Stat. § 105-290(e) requires that a notice of appeal “from 
a board of equalization and review shall be filed with the Property Tax 
Commission within 30 days after the date the board mailed a notice of 
its decision to the property owner.” County asserted that Taxpayers filed 
their notices of appeal on the 31st day and thus failed to comply with 
the 30 day requirement. On 19 October 2012 Commission conducted 
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a hearing on County’s motions to dismiss. At the end of the hearing, 
Commission indicated that it would grant County’s motions for dis-
missal. The record reflects that on 14 December 2012 Commission 
entered an order granting County’s motion to dismiss the appeal of 
Becky King Properties. Becky King Properties filed a notice of appeal 
and exceptions on 11 January 2013.1 

On 17 May 2013 Commission filed orders reversing its October 2012 
dismissal of Taxpayers’ appeals to Commission. The orders are identical 
except for the names of the taxpayers, and state that:

During the March 12, 2013 Administrative Session of 
Hearings, the Property Tax Commission (“Commission”), 
on its own motion, reviewed the dismissal of this appeal, 
and for good cause shown, now deems it appropriate to 
deny Brunswick County’s motion to dismiss the matter. It 
is therefore ordered and decreed that Brunswick County’s 
motion to dismiss this appeal is denied in all respects. 

On 14 June 2013 County filed notices of appeal from Commission’s 
orders reversing its earlier rulings and denying County’s motions to dis-
miss Taxpayers’ appeals to Commission. 

On 7 November 2013 the North Myrtle Liquidating Trust (“Trust”) 
filed a motion in this Court seeking to substitute itself for certain tax-
payers for purposes of this appeal. Trust asserted that five taxpayers 
(Coastal Communities at Ocean Ridge Plantation, LLC; Drewmark 
Investments, LLC; Eagle Point, LLC; McDonald Development Associates, 
LLC; and Ocean Isle Palms, LLC) had conveyed all of their proper-
ties to Trust, and that seven other taxpayers (Becky King Properties, 
LLC; Coastal Communities at Seawatch, LLC; Coastal Communities 
Development, LLC; Eastern Carolina’s Construction & Development, 
LLC; MAS Properties, LLC; Rivers Edge Golf Club & Plantation, LLC; 

1. The parties stipulate that Commission also entered orders dismissing the appeals 
of the other seventeen taxpayers, and that these taxpayers also filed notices of appeal 
and exceptions. These orders and notices of appeal are not to be found in the record. 
As a result, we have no way to determine whether these taxpayers filed timely notices 
of appeal to this Court. Nor does the record include any documents indicating whether 
the appeals of any taxpayers (other than those whose properties were later purchased by  
the North Myrtle Liquidating Trust) were perfected or whether any of these taxpayers 
sought to withdraw their appeals. “[T]his Court is bound on appeal by the record on appeal 
as certified and can judicially know only what appears in it.” State v. Lawson, 310 N.C. 632, 
641, 314 S.E.2d 493, 499 (1984) (citing State v. Gibbs, 297 N.C. 410, 255 S.E. 2d 168 (1979) 
(other citations omitted). However, we have resolved this case based on the interlocutory 
nature of County’s appeal, despite these omissions from the record.
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and Seawatch at Sunset Harbor, LLC) had conveyed some but not all 
of their properties to Trust. On 22 November 2013 Trust’s motion was 
allowed. On 9 December 2013 Trust filed a motion for dismissal of its 
appeal with respect to properties owned by Trust. The motion asserted 
that Trust and County had “resolved their dispute by settlement” with 
regard to properties owned by Trust, and that as “a condition of settle-
ment, the Trust agreed to dismiss its challenge to the County’s 2012 tax 
assessments of the Trust properties” and that County had “agreed to dis-
miss [its] appeal as it concerns the Trust Properties.” This motion was 
granted on 11 December 2013, so the present appeal concerns only the 
properties that were not transferred to Trust. 

II.  Interlocutory Appeal

We first address Taxpayers’ argument that County’s appeal should 
be dismissed as interlocutory. “An interlocutory order is one made 
during the pendency of an action, which does not dispose of the case, 
but leaves it for further action by the trial court in order to settle and 
determine the entire controversy.” Veazey v. Durham, 231 N.C. 357, 
362, 57 S.E.2d 377, 381 (1950). Commission’s orders denying County’s 
motions to dismiss Taxpayers’ appeals to Commission are interlocutory, 
as Taxpayers’ challenges to County’s revaluation of their properties  
remain unresolved. 

Appeal from an order of Commission to this Court is governed by 
N.C. Gen. Stat. § 7A-29(a), which provides that “[f]rom any final order 
or decision of . . . the Property Tax Commission under G.S. 105-290 and  
G.S. 105-342 . . . appeal as of right lies directly to the Court of Appeals.” 
The statute expressly limits the right of appeal to appeals from a “final 
order or decision.” Moreover, N.C. Gen. Stat. § 7A-29 does not make an 
exception for interlocutory orders in which a substantial right of the 
appellant is in jeopardy. Therefore, we do not consider County’s argu-
ment that it is entitled to immediate review to protect its “substantial 
right” to avoid the waste of “significant resources.” 

County asserts that after Taxpayers entered notices of appeal, 
Commission was divested of jurisdiction and lacked subject matter 
jurisdiction to enter the subsequent orders reversing its earlier dismissal 
of Taxpayers’ appeals. However, an appellant does not obtain a right 
to immediate review of an interlocutory order simply by arguing that 
the tribunal lacked subject matter jurisdiction to enter the interlocu-
tory order. Data Gen. Corp. v. Cty. of Durham, 143 N.C. App. 97, 100, 
545 S.E.2d 243, 246 (2001) (“denial of a motion to dismiss pursuant to 
Rule 12(b)(1) for lack of subject matter jurisdiction is not immediately 
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appealable”) (citing Teachy v. Coble Dairies, Inc., 306 N.C. 324, 293 
S.E.2d 182 (1982)). 

County also attempts to draw a distinction between appeals from 
the denial of a motion to dismiss based on lack of subject matter jurisdic-
tion and an appeal based on a party’s assertion that an order was “void.” 
However, we agree with Taxpayers that “[t]here is no such distinction” 
given that “a trial tribunal order issued without subject-matter jurisdic-
tion is void — that’s the very effect of lack of subject-matter jurisdiction 
and the most common reason for an order being void.” 

County argues that “[v]oid orders are not analyzed as ‘final’ or ‘inter-
locutory’ on appeal[.]” None of the cases that County cites in support 
of this position hold that an unappealable interlocutory order will be 
reviewed by this Court merely because an appellant raises the argument 
that the underlying order was “void.”2 For example, County relies heavily 
upon Stroupe v. Stroupe, 301 N.C. 656, 273 S.E.2d 434 (1981), and asserts 
that in Stroupe, our Supreme Court “noted that the judgment appealed 
from was interlocutory, then analyzed whether a direct or indirect attack 
was permissible without requiring the order to be final” and that Stroupe 
found “an interlocutory order void on appeal.” However, although the 
order at issue in Stroupe had been interlocutory when it was originally 
entered, the appeal was taken from a final judgment. Stroupe did not 
address the appeal from an interlocutory order, and did not hold that if a 
party asserts that an order is void, this argument confers upon the party 
a right of immediate review of an interlocutory order. Similarly, County 
contends that in In re Officials of Kill Devil Hills Police Dep’t, __ N.C. 
App. __, 733 S.E.2d 582 (2012), this Court “vacat[ed an] interlocutory 
order . . . without requiring the order to have been final.” However, as 
discussed above, an “interlocutory order is one made during the pen-
dency of an action[.]” Veazey, 231 N.C. at 362, 57 S.E.2d at 381. In Kill 
Devil Hills, the trial court had entered an order sua sponte, although 
there was no case before it. Therefore, the order was not “interlocu-
tory” because there was no action during the “pendency” of which an 
order could be entered. County has also quoted selected excerpts from 
a number of other cases, discussing the general nature of a void order. 
None of the cited cases suggest that an immediate appeal lies from an 
interlocutory order based on the fact that the appellant has contended 
the challenged order was void. Moreover, we have previously dismissed 

2.  If an interlocutory appeal were subject to immediate review whenever an appel-
lant asserted that the interlocutory order was “void,” this exception would be likely to 
swallow the rule.



 IN THE COURT OF APPEALS 705

IN RE APPEAL OF BECKY KING PROPS., LLC

[234 N.C. App. 699 (2014)]

interlocutory appeals in which the appellant argued that the trial court’s 
order was void. See Johnson v. Lucas, 168 N.C. App. 515, 517, 608 S.E.2d 
336, 338 (noting that the appellant had raised several issues, including 
whether “the prior judgment was void” but holding that “in light of our 
conclusion that this appeal should be dismissed as interlocutory, we do 
not reach any of the remaining issues”), aff’d per curium, 360 N.C. 53, 
619 S.E.2d 502 (2005), and Rivenbark v. Southmark Corp., 93 N.C. App. 
414, 378 S.E.2d 196 (1989) (dismissing the plaintiff’s first appeal as inter-
locutory and later holding, after final judgment was entered, that the 
challenged order was void). 

The issue before us is not whether County is correct that Commission 
lacked subject matter jurisdiction and thus entered void orders, or 
whether Taxpayers are correct that Commission had authority to enter 
the challenged orders under N.C. Gen. Stat. § 105-345(c). Nor does the 
resolution of this case depend upon the extent of this Court’s “inher-
ent authority to set aside void orders,” the right to collaterally attack a 
void order, or the legal effect of the determination that an order is void. 
Rather, the question is whether the validity of Commission’s orders – 
which are clearly interlocutory – is properly before us at this time. We 
hold that County has attempted to appeal from interlocutory orders that 
are not subject to immediate review, that the “substantial right” excep-
tion is not applicable to an appeal from Commission, and that County’s 
argument that Commission’s orders are void for lack of subject matter 
jurisdiction does not confer a right of immediate appeal on County. 

This appeal must be dismissed.

DISMISSED.

Judges McGEE and ERVIN concur.
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IN THE MATTER OF B.S.O., V.S.O., R.S.O., A.S.O., Y.S.O.

No. COA14-186

Filed 1 July 2014

1. Termination of Parental Rights—grounds—abandonment—
notice—deportation

The trial court did not err by terminating respondent father’s 
parental rights. The allegation of abandonment was sufficient to 
put respondent on notice of a potential adjudication under N.C.G.S.  
§ 7B-1111(a)(7). Respondent’s arrest and subsequent deportation 
did not prevent him from communicating with his children and 
Mecklenburg County Youth and Family Services. 

2. Termination of Parental Rights—grounds—neglect
The trial court did not err by terminating respondent mother’s 

parental rights based on neglect under N.C.G.S. § 7B-1111(a)(1). The 
evidence and the court’s evidentiary findings were sufficient to show 
a probability of a repetition of neglect. Respondent failed to address 
her mental health issues and emotional instability, and respondent 
had not resolved the issues of improper supervision and domestic 
violence that led to the children’s removal from her home.

Appeal by respondents from order entered 12 November 2013 by 
Judge Regan A. Miller in Mecklenburg County District Court. Heard in 
the Court of Appeals 11 June 2014.

Twyla Hollingsworth-Richardson for petitioner-appellee 
Mecklenburg County Department of Social Services, Division of 
Youth and Family Services.

Smith Moore Leatherwood LLP, by Carrie A. Hanger, for guardian 
ad litem.

Appellate Defender Staples Hughes by Assistant Appellate Defender 
Joyce L. Terres, for respondent-appellant mother.

Rebekah W. Davis for respondent-appellant father.

STROUD, Judge.
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Respondent-parents appeal from an order terminating their paren-
tal rights to the minor children B.S.O. (“Brandy,” born April 2009), 
V.S.O. (“Vincent,” born May 2006), R.S.O. (“Ronald,” born May 2005), 
A.S.O. (“Adam,” born January 2004), and Y.S.O. (“Yvonne,” born April 
2010).1 Because respondent-father is not the father of Adam or Yvonne, 
his appeal does not involve these children. We note that the district 
court also terminated the parental rights of Yvonne’s father, Jose S., 
and Adam’s putative father, Orlando V., neither of whom are parties to  
this appeal.

I.  Procedural History

Mecklenburg County Youth and Family Services (“YFS”) obtained 
non-secure custody of Brandy, Vincent, Ronald and Adam on 14 October 
2009, and of Yvonne on 9 April 2010. The district court adjudicated the 
four elder children neglected and dependent juveniles on 10 December 
2009, and entered adjudications of neglect and dependency as to Yvonne 
on 5 May 2010. As we noted in respondents’ previous appeal, YFS “first 
became involved with the family in February of 2006 based on reports of 
inappropriate discipline and domestic violence. YFS remained involved 
with the family over the course of the next several years.” In re B.S.O., 
___ N.C. App. ___, ___, 740 S.E.2d 483, 484 (2013).

YFS filed petitions to terminate respondents’ parental rights on 
9 May 2011. The district court held its initial hearing on the petitions 
between 5 January and 16 March 2012 and entered an order terminating 
respondents’ parental rights on 18 April 2012. On appeal, we reversed 
the order and remanded to the district court for consideration of  
respondent-mother’s motion to re-open the evidence, which she filed 
prior to entry of the termination order. In re B.S.O., ___ N.C. App. at ___, 
740 S.E.2d at 486-87. The court allowed respondent-mother’s motion  
and received additional evidence in the cause on 18 July and  
30 September 2013. By order entered 12 November 2013, the court again 
concluded that grounds existed to terminate respondents’ parental 
rights and determined that termination was in the best interests of the 
minor children. Respondents filed timely notices of appeal.

II.  Standard of Review

Respondents challenge the district court’s adjudication of grounds to 
terminate their parental rights under N.C. Gen. Stat. § 7B-1111(a) (2013). 
In reviewing the trial court’s decision, we must determine whether the 

1.  We will refer to the juveniles by pseudonym to protect their privacy.
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findings of fact are supported by clear, cogent and convincing evidence, 
and whether the findings support the court’s conclusions of law. In re 
Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000). “If there 
is competent evidence, the findings of the trial court are binding on 
appeal.” In re McCabe, 157 N.C. App. 673, 679, 580 S.E.2d 69, 73 (2003). 
An appellant is bound by any unchallenged findings of fact. Koufman  
v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991). Moreover, 
“erroneous findings unnecessary to the determination do not constitute 
reversible error” where the adjudication is supported by sufficient addi-
tional findings grounded in competent evidence. In re T.M., 180 N.C. 
App. 539, 547, 638 S.E.2d 236, 240 (2006). We review conclusions of law 
de novo. In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).

Respondents challenge each of the grounds for termination found 
by the district court. However, it is well established that any “single 
ground . . . is sufficient to support an order terminating parental rights.”  
In re J.M.W., 179 N.C. App. 788, 789, 635 S.E.2d 916, 917 (2006). 
Therefore, if we determine that the court properly found one ground 
for termination under N.C. Gen. Stat. § 7B-1111(a), we need not review 
the remaining grounds. See In re Humphrey, 156 N.C. App. 533, 540, 577 
S.E.2d 421, 426-27 (2003).

III.  Respondent-father’s Appeal

[1] Respondent-father argues the district court erred in terminating his 
parental rights based on an adjudication of willful abandonment under 
N.C. Gen. Stat. § 7B-1111(a)(7) (2013). Respondent-father contends that 
he was not afforded notice of his need to defend this ground at the ter-
mination hearing because the petitions filed by YFS did not specifically 
allege willful abandonment under subpart (a)(7). See In re C.W., 182 
N.C. App. 214, 228-29, 641 S.E.2d 725, 735 (2007). We disagree.

The Juvenile Code requires a motion or petition for termination of 
parental rights to allege “[f]acts that are sufficient to warrant a determi-
nation that one or more of the grounds for terminating parental rights [in 
N.C. Gen. Stat. § 7B-1111(a)] exist.” N.C. Gen. Stat. § 7B-1104(6) (2013). 
While the allegations “need not be exhaustive or extensive[,]” this Court 
has held that “they must be sufficient to put a party on notice as to 
what acts, omission or conditions are at issue.” In re T.J.F., ___ N.C. 
App. ___, ___, 750 S.E.2d 568, 569 (2013) (citation and quotation marks  
omitted). Moreover,

[w]hen the petition alleges the existence of a particular 
statutory ground and the court finds the existence of a 
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ground not cited in the petition, termination of parental 
rights on that ground may not stand unless the petition 
alleges facts to place the parent on notice that parental 
rights could be terminated on that ground.

Id. 

Under N.C. Gen. Stat. § 7B-1111(a)(7), parental rights may be termi-
nated if “[t]he parent has willfully abandoned the juvenile for at least six 
consecutive months immediately preceding the filing of the petition or 
motion[.]” N.C. Gen. Stat. § 7B-1111(a)(7). “It has been held that if a par-
ent withholds his presence, his love, his care, the opportunity to display 
filial affection, and wil[l]fully neglects to lend support and maintenance, 
such parent relinquishes all parental claims and abandons the child.” 
Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962).

The petitions filed by YFS on 9 May 2011 alleged that respondent-
father, inter alia, “abandoned said juvenile[s] in that . . . [he] was 
deported to Mexico . . . after being incarcerated on September 3, 2010. 
[His] current whereabouts are unknown.” (emphasis added). The peti-
tions further alleged that respondent-father, “for a continuous period of 
more than (6) months next preceding the filing of the petition[s], ha[d] 
willfully failed for such period to pay a reasonable portion of the cost of 
care for said juvenile[s.]”2 Although YFS referred to respondent-father’s 
abandonment of the children in the context of alleging that he “neglected 
said juvenile[s] as defined in G.S. Section 7B-101(15)[,]” the petitions 
explicitly asserted that respondent-father had, in fact, “abandoned” his 
children. Coupled with allegations that his whereabouts were unknown 
since his incarceration and deportation in September 2010 – approxi-
mately eight months before the petitions were filed – we believe the 
allegation of abandonment was sufficient to put respondent-father on 
notice of a potential adjudication under N.C. Gen. Stat. § 7B-1111(a)(7). 
Cf. In re T.J.F., ___ N.C. App. at ___, 750 S.E.2d at 569 (“While the better 
practice would have been to specifically plead termination pursuant to 
section 7B-1111(a)(7), we conclude the petition here sufficiently alleged 
facts to place respondent-father on notice that his parental rights may be 
terminated on the basis that he abandoned his child.”).   

Respondent-father also argues that the evidence and the district 
court’s findings of fact are insufficient to establish that he willfully 
abandoned the minor children in the six months immediately preceding 

2.  See N.C. Gen. Stat. § 7B-1111(a)(3) (2013).
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YFS’s filing of the petition, as required by N.C. Gen. Stat. § 7B-1111(a)(7). 
He contends that “neither the findings nor the evidence address[es his] 
intent or the six month time period prior to the filing of the termina-
tion petition.”

To establish grounds for termination under N.C. Gen. Stat.  
§ 7B-1111(a)(7), YFS was required to show that respondent-father had 
willfully abandoned his children during the “determinative period” from 
9 November 2010 to 9 May 2011, the date it filed its petitions. In re S.R.G., 
195 N.C. App. 79, 84-85, 671 S.E.2d 47, 51-52 (2009).  “Abandonment 
implies conduct on the part of the parent which manifests a willful 
determination to [forgo] all parental duties and relinquish all parental 
claims to the child.” In re Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 
514 (1986). “[T]he findings must clearly show that the parent’s actions 
are wholly inconsistent with a desire to maintain custody of the child.” 
In re S.R.G., 195 N.C. App. at 87, 671 S.E.2d at 53.

Rearranged for clarity, the district court’s findings reflect the follow-
ing facts regarding respondent-father’s conduct during the six months 
that preceded the filing of the termination petitions in May 2011:

59. [Respondent-father] was incarcerated for no opera-
tor license offense on 3 September 2010 and deported [to 
Mexico].

60. He returned to Charlotte at some point in March 
2012. . . .

. . . .

47. While in Mexico, [respondent-father] was in contact 
with the social worker on at least one occasion. During 
the time [respondent-father] was in Mexico, he did not 
seek to have his three children . . . come live with him in 
Mexico. He did not offer any other relative placements for 
the juveniles.

48. While in Mexico, [respondent-father] did not provide 
any child support for his children. [He] did not provide or 
offer any financial assistance for the care of his three chil-
dren. [He] has not provided any or offered any child sup-
port for his children since his return to the United States.

. . . .
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52. . . . [Respondent-father] has made no efforts to 
keep updated on the children while they have remained  
in custody.

. . . .

30. Neither the respondent-mother nor the respondent[-]
father[ has] provided any financial support for the chil-
dren although they have the ability to do so. [They] have 
no known disabilities.

Based on these findings, the court concluded that respondent-father 
“willfully abandoned the juveniles for at least six (6) consecutive months 
immediately preceding the filing of the petition[.]” See N.C. Gen. Stat.  
§ 7B-1111(a)(7). Although the willfulness of a parent’s conduct “is a ques-
tion of fact to be determined from the evidence[,]” In re Searle, 82 N.C. 
App. at 276, 346 S.E.2d at 514, it is immaterial that the court labeled its 
finding of willfulness by respondent-father a conclusion of law. See State 
v. Hopper, 205 N.C. App. 175, 179, 695 S.E.2d 801, 805 (2010) (reviewing 
a mislabeled “conclusion of law” as a finding of fact).

We conclude that these findings support the trial court’s conclusion 
that respondent-father willfully abandoned his children under N.C. Gen. 
Stat. § 7B-1111(a)(7). They show that, during the relevant six-month 
period, respondent-father “made no effort” to remain in contact with 
his children or their caretakers and neither provided nor offered any-
thing toward their support. Although respondent-father was jailed and 
deported to Mexico in September 2010, this Court has repeatedly held 
that “a respondent’s incarceration, standing alone, neither precludes nor 
requires a finding of willfulness” under N.C. Gen. Stat. § 7B-1111(a)(7). 
In re McLemore, 139 N.C. App. 426, 431, 533 S.E.2d 508, 510-11 (2000). 
Similarly, a parent’s deportation should serve as “neither a sword nor 
a shield in a termination of parental rights decision.” In re P.L.P., 173 
N.C. App. 1, 10, 618 S.E.2d 241, 247 (2005) (citation and quotation marks 
omitted), aff’d per curiam, 360 N.C. 360, 625 S.E.2d 779 (2006).

Although incarceration and deportation are not exactly the same, 
we find the cases dealing with incarcerated parents to be instructive. 
In both situations, a parent has been removed from his home by law 
enforcement action, presumably against his will. The cases recognize 
that a parent’s opportunities to care for or associate with a child while 
incarcerated are different than those of a parent who is not incarcer-
ated. The opportunities of an incarcerated parent are even more limited 
than those of a deported parent, in that once the deported parent has 
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been removed from this country, he would be free to work, send funds 
to support a child, or communicate with a child by phone, internet, or 
mail from his own country. His opportunities to see the child person-
ally would be limited, but he would be free to pursue legal action to 
attempt to have the child returned to his custody in his own country. In 
any event, respondent-father here failed to take advantage of most of 
these opportunities after deportation to Mexico.

The evidence showed that respondent-father had the ability to 
remain in contact with his children while in Mexico but failed to do so. 
YFS social worker Lynda Peperak testified that she provided respondent-
father with her telephone number in February 2010. Respondent-father 
was arrested on 3 September 2010 and left Mecklenburg County Jail 
on 14 September 2010. Ms. Peperak spoke with respondent-father by 
telephone on 6 and 26 May 2011, having “obtained his phone number 
from one of the foster parents[,]”3 and confirmed that he still had Ms. 
Peperak’s phone number. Nevertheless, respondent-father did not 
contact YFS to inquire about his children following his deportation. Ms. 
Peperak further testified that respondent-father had never “provided 
any cards, gifts, letters, or anything” for his three children; nor had he 
ever paid any support for them before or after YFS filed the petitions to 
terminate his parental rights in May 2011.

YFS social worker assistant Karen Logan-Rudisill, who supervised 
respondent-mother’s visitation with the children, testified that 
respondent-father “called during one of the visits . . . to speak with the 
boys” approximately four or five months prior to the 15 March 2012 
termination hearing. He never contacted Ms. Logan-Rudisill regarding 
the children.

At the hearing held on remand on 18 July 2013, respondent-father 
testified that he re-entered the United States without documenta-
tion in April 2012, and obtained employment and leased an apartment 
in Charlotte in May 2012. He confirmed that he had been deported in 
September 2010 and had spoken with respondent-mother and the chil-
dren “[o]ne time” while in Mexico. Respondent-father claimed he did 
not contact YFS or the foster parents from Mexico because he “lost the 
number[.]” He also acknowledged that he had not “provided any monies 
in support of [the] children since they’ve been in foster care for nearly 
four years[.]”

3. The record reflects that respondent-father telephoned the children’s foster par-
ents from Mexico on or about 21 March 2011 and gave them his phone number.
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Respondent-father specifically objects to the district court’s finding 
that he “made no efforts to keep updated on the children while they have 
remained in custody.” To the extent the evidence showed that he con-
tacted respondent-mother and spoke to the children on one occasion 
while he was in Mexico, we agree that finding of fact 52 is not strictly 
accurate. “However, to obtain relief on appeal, an appellant must not 
only show error, but that . . . the error was material and prejudicial, 
amounting to denial of a substantial right that will likely affect the out-
come of an action.” Starco, Inc. v. AMG Bonding and Ins. Servs., 124 
N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996). As set forth above, the 
evidence showed that a single phone call to respondent-mother repre-
sented respondent-father’s only effort to contact or keep apprised of his 
children during the relevant time period.4 Therefore, the court’s error 
is harmless. Cf. In re Estate of Mullins, 182 N.C. App. 667, 670-71, 643 
S.E.2d 599, 601 (“In a non-jury trial, where there are sufficient findings 
of fact based on competent evidence to support the trial court’s con-
clusions of law, the judgment will not be disturbed because of other 
erroneous findings which do not affect the conclusions.”) (quotation 
marks and citation omitted), disc. rev. denied, 361 N.C. 693, 652 S.E.2d  
262 (2007).

This Court has found willful abandonment “where a parent with-
holds his presence, his love, his care, the opportunity to display filial 
affection, and willfully neglects to lend support and maintenance.” In 
re D.J.D., 171 N.C. App. 230, 241, 615 S.E.2d 26, 33 (2005) (citation, quo-
tation marks, and brackets omitted). We have further held that a par-
ent’s single attempt to contact a child during a period of incarceration 
does not preclude a finding of willful abandonment under N.C. Gen. Stat.  
§ 7B-1111(a)(7). In re McLemore, 139 N.C. App. at 431, 533 S.E.2d at 511 
(citing In re Harris, 87 N.C. App. 179, 184, 360 S.E.2d 485, 488 (1987)). 
Both the evidence and the court’s findings reflect that respondent-father’s 
arrest and subsequent deportation did not prevent him from communi-
cating with his children and YFS. In light of respondent-father’s single 
phone call to respondent-mother and his children during the six months 
immediately preceding 9 May 2011, the district court did not err in find-
ing that he willfully abandoned the children. See id.; In re Searle, 82 N.C. 
App. at 276-77, 346 S.E.2d at 514.

4.  To the extent that respondent-father claims “close contact” with YFS and the 
children prior to September 2010, we note this evidence falls outside the six-month period 
at issue under N.C. Gen. Stat. § 7B-1111(a)(7).
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Having upheld the adjudication under N.C. Gen. Stat. § 7B-1111(a)
(7), we need not address the remaining grounds found by the district 
court for terminating respondent-father’s parental rights. See In re 
P.L.P., 173 N.C. App. at 9, 618 S.E.2d at 246.

IV.  Respondent-mother’s Appeal

[2] Respondent-mother challenges the court’s conclusion that she 
neglected the minor children under N.C. Gen. Stat. § 7B-1111(a)(1) 
(2013). A neglected juvenile is one who, inter alia, “does not receive 
proper care, supervision, or discipline . . .; or who is not provided neces-
sary remedial care; or who lives in an environment injurious to the juve-
nile’s welfare[.]” N.C. Gen. Stat. § 7B-101(15) (2013). In order to support 
an adjudication under N.C. Gen. Stat. § 7B-1111(a)(1), “[n]eglect must 
exist at the time of the termination hearing[.]” In re C.W., 182 N.C. App. 
at 220, 641 S.E.2d at 729. Where “the parent has been separated from 
the child for an extended period of time, the petitioner must show that  
the parent has neglected the child in the past and that the parent is likely 
to neglect the child in the future.” Id. The determination that a child is 
neglected is a conclusion of law. In re Helms, 127 N.C. App. 505, 510, 491 
S.E.2d 672, 675 (1997).

In support of its conclusion under N.C. Gen. Stat. § 7B-1111(a)(1), 
the district court found as follows:

7. . . . The primary issues which led to these children being 
placed in YFS custody were the mother’s housing insta-
bility, domestic violence between the respondent-mother 
and [respondent-father]. Lack of appropriate supervision 
of the children and inappropriate discipline of the children 
were primary issues as well.

8. [Brandy, Vincent, Ronald, and Adam] were adjudicated 
neglected and dependent on December 10, 2009 . . . . 

9. . . . Yvonne was adjudicated neglected and dependent 
on 5 May 2010.

10. . . . The respondent-mother was to engage in mental 
health treatment, obtain substance abuse assessment, 
obtain domestic violence assessment, participate in par-
enting education, visit with the children, maintain contact 
with YFS social worker, attend the children’s appoint-
ments, maintain stable housing, and obtain employment 
in order to provide for the children.
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. . . .

14. The respondent-mother was required to obtain therapy 
to establish that she could independently care for the chil-
dren. The mother has suffered significant trauma in her 
life. The respondent-mother has not been able to complete 
therapy in more than 22 months that the children have 
been in YFS custody.

15. The respondent-mother has been inconsistent with 
her mental health treatment and psychotherapy. The 
respondent-mother attended psychotherapy sessions 
with Dr. Alicia Ceballos through September 2010. The 
respondent-mother did not attend her psychotherapy 
sessions consistently in October and November 2010. 
The respondent-mother did not see Dr. Ceballos between 
November 2010 and March 2011. The respondent-mother 
has not been consistent in reporting to Dr. Castro for 
mental health medication and management.

16. The respondent-mother was ordered to complete 
the NOVA domestic violence program pursuant to this 
Court’s order of 9 June 2010. The mother completed two 
sessions of NOVA, but was terminated on 10 October 2010 
for non-compliance. The YFS social worker obtained the 
respondent-mother’s reinstatement in NOVA on 20 October 
2010. The respondent-mother was terminated from NOVA 
for a second time on 7 December 2010 for non-compliance.

17. The respondent-mother was ordered by the Court on 
9 June 2010 to complete [an] adult literacy program. The 
respondent-mother has not completed [an] adult literacy 
program.

18. The respondent-mother used corporal punishment 
with the children when they were in her care.

19. The respondent-mother completed parenting educa-
tion through family sessions conducted by Traci Withrow; 
however, the respondent-mother only attended and par-
ticipated in one shared-parenting visit, although [she] was 
offered several shared-parenting visits. The respondent-
mother was provided with unsupervised visitation in 
December 2010, but these visits were discontinued after 
[she] lost the apartment she was living in due to lack  
of income.
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. . . .

25. The respondent-mother has not attended the children’s 
education and medical appointments although offered by 
the department.

. . . .

31. [Respondent-mother] has been . . . earning $300 per 
weekend per her own testimony for the past five months. 
[She] has not provided any monies for the support of the 
children to YFS or to the foster parents.

32. The mother has provided some small amounts of 
money to the children on occasion during visits. . . . 
These funds could be considered gifts and are not signs  
of actively supporting the children financially. 

. . . .

46. Nothing has changed [since this Court’s opinion in In 
re B.S.O.] other than [respondent-father] has [reentered] 
the country illegally.

. . . . 

49. Upon [respondent-father]’s return to the United 
States in March 2012, [he] resumed his relationship with 
[respondent-mother].

50. [Respondent-father] has been providing [respondent-
mother] with a stable place to stay since his return to 
Charlotte. The evidence does not establish that [he] has an 
emotional attachment to [respondent-mother,] and they 
are not married.

. . . .

55. The inconsistency of the respondent mother in com-
plying with mental health therapy has not changed.

56. If the children were to return to the home of the respon-
dent mother and [respondent-father], [she] would again be 
the primary caretaker of the children, and that would not 
resolve the issue of improper supervision that led to the 
three oldest children being placed in YFS custody approxi-
mately four years ago nor the issues of domestic violence 
that existed in her relationships.
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57. The probability of the repetition of neglect is high in 
that the respondent mother has not addressed her men-
tal health issues and [respondent-father] is not willing 
to change his level of involvement in the daily care of  
the children.

. . . .

61. [Respondent-father] has provided a stable place to stay 
for [respondent-mother], but [she] has not addressed her 
mental health needs through consistent therapy and has 
not completed NOVA. Her relationship with [respondent-
father] is one of convenience and is not stable.

. . . .

66. The juveniles have been in YFS custody for approxi-
mately four years and the respondent mother has not 
addressed the issues that led to the children being placed 
in YFS custody.  . . . .

To the extent respondent-mother does not contest these findings 
on appeal, they are deemed to be supported by competent evidence. 
Koufman, 330 N.C. at 97, 408 S.E.2d at 731. We address respondent-
mother’s exceptions to the court’s fact-finding below.

Challenging a portion of finding of fact 14, respondent-mother 
argues that there was no evidence that she was required to obtain men-
tal health therapy “to establish that she could independently care for the 
children.” Respondent-mother notes that no such purpose was explic-
itly articulated in her family services agreement (“FSA”) or F.I.R.S.T.5 

assessment, or by any of her therapists.

As part of her FSA, respondent-mother agreed to submit to a 
F.I.R.S.T. assessment and follow its recommendations. The assessment 
resulted in respondent-mother’s referral to CMC–Randolph for a men-
tal health evaluation. Psychotherapist Alicia Ceballos, PhD, evaluated 
respondent-mother at CMC-Randolph in May 2011. Dr. Ceballos testified 
that the purpose of the referral was to ensure respondent-mother’s com-
pliance “with her medication regimen, and she was to acquire positive 
coping skills, especially emotion regulation skills in order to relate to 
her children and her partner.”

5.  An acronym for Families in Recovery Stay Together.
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Dr. Ceballos found that respondent-mother exhibited traits of bor-
derline personality disorder, including a “very intense fear of abandon-
ment[,]” “all or nothing thinking and functioning out of emotions[,]” 
“impulsivity relating to the abuse of alcohol, the intense anger and dif-
ficulty managing the anger[,] and a pattern of what appeared to be insta-
bility in her effective relationships.” Dr. Ceballos developed a treatment 
plan for respondent-mother which included the goal of “learn[ing] skills 
in order to relate better with her partner and her children. In particular, 
improve her regulation of her anger.”

Although respondent-mother’s mental health treatment was not 
explicitly geared toward raising her children “independently[,]” abundant 
evidence shows that her mental health issues were inextricably linked 
to the conditions that led to the children’s removal from her home and 
their adjudication as neglected and dependent. Respondent-mother’s 
emotional instability and unregulated anger manifested themselves, 
inter alia, in her use of violence in the home with her children and 
respondent-father, as well as a series of unstable and volatile romantic 
relationships both before and after respondent-father’s deportation to 
Mexico. In adjudicating Yvonne neglected in May 2010, the district court 
found that “[t]he primary issue” at the time of the four older children’s 
adjudications “was the mother’s mental health treatment.” The court’s 
orders have consistently emphasized respondent-mother’s need to follow 
through with her mental health treatment. As the uncontested findings 
show—specifically, findings 15, 55, and 61—respondent-mother failed to  
do so. The ultimate relevance of this programming was necessarily  
to prepare respondent-mother to properly care for her children. Finding 
14 is a reasonable short-hand summary of this evidence.

Respondent-mother next objects to finding 18 that she used corporal 
punishment with the minor children when they were in her care. While 
conceding “there is evidentiary support for the finding” as to incidents 
prior to the children’s removal from her home in 2009, she contends 
there is no evidence that she used corporal punishment after YFS took 
custody of the children.

Finding 18 does not purport to refer to corporal punishment by 
respondent-mother after the children’s removal from her home. The 
court was free to consider respondent-mother’s conduct toward the chil-
dren leading to their prior adjudication as neglected. See In re Ballard, 
311 N.C. 708, 713, 319 S.E.2d 227, 231 (1984) (“[I]n ruling upon a peti-
tion for termination of parental rights for neglect, the trial court may 
consider neglect of the child by its parents which occurred before the 
entry of a previous order taking custody from them.”) Such evidence 
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was relevant in assessing the likelihood of future neglect for pur-
poses of N.C. Gen. Stat. 7B-1111(a)(1), particularly where respondent-
mother’s use of violence in the home and anger control issues were of  
central concern.

Respondent-mother claims the evidence does not support findings 
25 and 31 that she did not attend her children’s medical and educational 
appointments or “provide[] any monies for the support of the children 
to YFS or to the foster parents.” Although we agree with respondent-
mother that these findings vary slightly from the evidence, the discrep-
ancies are inconsequential.

Asked about respondent-mother’s attendance at the children’s 
medical and educational appointments, Ms. Peperak testified that 
respondent-mother “attended one WIC appointment and one pediatri-
cian appointment for the girls” and just one “school, an IEP meeting, 
for V[incent]” in December 2010. Moreover, respondent-mother “never 
asked [Ms. Peperak] about [the children’s] appointments[.]” When 
queried about her own attendance, respondent-mother responded,  
“I remember I went to some of the medical appointments for the boys. I 
don’t remember the exact dates of when that happened.” The evidence 
thus showed that respondent-mother evinced little interest in the chil-
dren’s appointments and for the most part did not attend them.

Regarding respondent-mother’s monetary contributions to YFS 
and the foster parents, Ms. Peperak testified that she had never “pro-
vided [YFS] with any money for the children’s care[,]” despite reporting 
that she was earning $300 to $400 per week selling food beginning in 
October 2011. At a permanency planning hearing held on 15 March 2012, 
respondent-mother confirmed that she had paid nothing toward the sup-
port of the children, even though she was then earning at least $300  
per weekend.

Ms. Logan-Rudisill testified that respondent-mother “on occasion” 
gave $10 to the girls’ foster parents and $20 to the boys’ foster parents. 
Respondent-mother would also occasionally give the children one- 
dollar bills. At the hearing held on remand on 18 July 2013, respondent-
mother claimed that, within the past year, she had given the children 
$600 “once [when] I saw them at McDonald’s.” On cross-examination, 
however, respondent-mother explained that she “ran into” the children’s 
foster mother, Ms. H. at a McDonald’s in August 2012 and that she then 
bought “items for the children in August 2012 with Ms. [H.]” In response 
to the next question posed by counsel, respondent-mother confirmed 
that she “did not provide any financial support for the children between  
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March 2012 and May 2013[.]” We note that the court did find that 
respondent-mother “has provided some small amounts of money to the 
children on occasion during visits. . . . These funds could be considered 
gifts and are not signs of actively supporting the children financially.”

The evidence fully supports the district court’s finding that 
respondent-mother paid nothing to YFS toward the children’s cost of 
care.6  While the evidence does show her payment of occasional small 
sums to the foster parents, the corresponding error in finding 32 was 
harmless. The court’s remaining findings make clear that it did not base 
the adjudication under N.C. Gen. Stat. § 7B-1111(a)(1) on the absence 
of such payments from respondent-mother to the foster parents. See 
generally In re T.M., 180 N.C. App. at 547, 638 S.E.2d at 240 (stating that 
“erroneous findings unnecessary to the determination do not constitute 
reversible error”).

Respondent-mother next objects to finding 56, contending that  
“[t]he evidence does not show that there would be improper supervi-
sion of the children if they were returned to the home of the parents.” 
We find no merit to this claim. The evidence shows that respondent-
mother has failed to address her mental health issues and emotional 
instability. She also failed to complete domestic violence treatment at 
NOVA and was terminated three times for excessive absences. Although 
respondent-mother improved her parenting skills by working with  
child and family psychotherapist Traci Withrow between November 
2009 and November 2010, Ms. Logan-Rudisill saw her skills “decline” 
after respondent-father was deported. Even after respondent-father’s 
return, respondent-mother maintained a “passive” parenting style and 
had difficulty managing multiple children. Overall, Ms. Logan-Rudisill 
saw no improvement in respondent-mother’s “ability to manage the five 
children” during her involvement in the case.

The evidence and the district court’s findings further reflect the tenu-
ous nature of respondents’ relationship and respondent-mother’s depen-
dence on respondent-father. After respondent-father was deported, 
respondent-mother resumed her pattern of instability in her relation-
ships and housing. In July 2011, she disclosed to Ms. Logan-Rudisill that 
she had been involved in a domestic violence incident with her then 
partner, Kelvin R., and showed Ms. Logan-Rudisill her “scratches and 

6.  The court found that YFS’s total expenditures for the five children exceeded 
$315,000.
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bruises.” Ms. Peperak testified that respondent-mother had at least 
eleven different residences between December 2010 and March 2012 
and “demonstrated a pattern of relationships not only with boyfriends 
but also with roommates and friends that have been unhealthy and have 
included violence.” Finally, we note that respondent-mother does not 
contest the findings that respondent-father has “[re]entered the coun-
try illegally” and that “[h]er relationship with [him] is one of conve-
nience and is not stable.” Accordingly, the evidence amply supports the 
court’s finding 56 that respondent-mother had not resolved the issues of 
improper supervision and domestic violence that led to the children’s 
removal from her home.

Respondent-mother also challenges the court’s “ultimate finding” 
in finding 57 that “[t]he probability of the repetition of neglect is 
high” in light of her failure to “address[] her mental health issues” and 
respondent-father’s unwillingness “to change his level of involvement in 
the daily care of the children.” We believe the evidence and the court’s 
evidentiary findings are sufficient to show a probability of a repetition 
of neglect. More than three years after the children’s removal from her 
home, respondent-mother had yet to confront the primary issues leading 
to their removal. Moreover, finding 57 is consistent with respondent-
father’s testimony “that if the children were to come back home, 
[respondent-mother] will be dedicated to their care and I would go out 
to work.”

Where “different inference[s] may be drawn from the evidence, [the 
trial court] alone determines which inferences to draw and which to 
reject.” In re Hughes, 74 N.C. App. 751, 759, 330 S.E.2d 213, 218 (1985). 
We conclude that the evidence and the court’s evidentiary findings sup-
port a reasonable inference that neglect would likely recur if the chil-
dren were returned to respondent-mother.

Respondent-mother also challenges the adjudication under N.C. 
Gen. Stat. § 7B-1111(a)(1) as unsupported by the district court’s findings 
of fact. However, the court found both a prior adjudication of neglect as 
to each child and a high probability of a repetition of neglect, as required. 
See In re Ballard, 311 N.C. at 714-15, 319 S.E.2d at 231-32. Therefore, this 
assignment of error is overruled.

Having affirmed the adjudication of grounds to terminate respondent-
mother’s parental rights for neglect, we do not address the remaining 
grounds found by the district court. See In re P.L.P., 173 N.C. App. at 9, 
618 S.E.2d at 246.
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V.  Conclusion

The petitions filed by YFS provided sufficient notice to respondent-
father to allow an adjudication of willful abandonment under N.C. Gen. 
Stat. § 7B-1111(a)(7). The evidence and the district court’s findings 
support an adjudication of grounds to terminate respondent-father’s 
parental rights under N.C. Gen. Stat. § 7B-1111(a)(7), and of grounds 
to terminate respondent-mother’s parental rights for neglect under N.C. 
Gen. Stat. § 7B-1111(a)(1). Therefore, we affirm the order terminating 
respondents’ parental rights.

AFFIRMED.

Judges CALABRIA and DAVIS concur.

IN THE MATTER OF N.T.U., Minor chilD

No. COA14-89

Filed 1 July 2014

1. Termination of Parental Rights—subject matter jurisdic-
tion—temporary emergency jurisdiction—home state

The trial court had subject matter jurisdiction to terminate 
respondent mother’s parental rights. The trial court properly 
entered the initial nonsecure custody orders pursuant to its tempo-
rary emergency jurisdiction based on the particular circumstances. 
North Carolina became the minor child’s home state such that the 
trial court possessed jurisdiction to terminate respondent’s parental 
rights pursuant to N.C.G.S. § 50A-201(a).

2. Termination of Parental Rights—grounds—incapable of 
providing care and supervision—incarceration—failure to 
provide viable alternative

The trial court did not err by terminating respondent’s parental 
rights based on N.C.G.S. § 7B-1111(a)(6). Respondent was incapable 
of providing for the care and supervision of the minor child based 
on her incarceration, this incapacity would continue for the foresee-
able future, and respondent failed to provide any viable alternative 
child care arrangements.
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Appeal by respondent from judgment entered 25 September 2013 by 
Judge Ward D. Scott in Buncombe County District Court. Heard in the 
Court of Appeals 11 June 2014.

Hanna Frost Honeycutt for petitioner-appellee Buncombe County 
Department of Social Services.

Amanda Armstrong for guardian ad litem.

Jeffrey L. Miller for respondent-appellant.

DAVIS, Judge.

N.U. (“Respondent”) appeals from the trial court’s termination of her 
parental rights as to her son N.T.U. (“Nathan”).1 On appeal, Respondent 
argues that (1) the trial court lacked subject matter jurisdiction to ter-
minate her parental rights as to Nathan; and (2) there was insufficient 
evidence to support either of the trial court’s bases for terminating her 
parental rights. After careful review, we affirm.

Factual Background

Nathan was born to Respondent and Z.R.2 in September of 2010 
in Greenville, South Carolina. Nathan lived in South Carolina with 
Respondent until 21 September 2011.

On 21 September 2011, the Buncombe County Department of Social 
Services (“DSS”) received a Child Protective Services report alleging that 
officers of the Asheville Police Department had arrested Respondent 
in connection with a bank robbery and homicide that had occurred in 
South Carolina earlier that day. Respondent was apprehended by law 
enforcement officers at a motel in Asheville. Nathan, who was one year 
old at the time, was with Respondent at the motel. Respondent was 
taken to the Buncombe County Jail.

The following day, DSS filed a juvenile petition alleging that Nathan 
was a neglected and dependent juvenile and obtained nonsecure cus-
tody of Nathan that same day. On 27 September 2011, a seven-day hear-
ing was held on the nonsecure custody order. Following the hearing, the 

1.  The pseudonym “Nathan” is used throughout this opinion to protect the privacy 
of the minor child and for ease of reading. N.C.R. App. P. 3.1(b).

2.  Nathan’s father, Z.R., did not appeal from the trial court’s order terminating his 
parental rights and, therefore, is not a party to this appeal.
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trial court entered an order on 14 October 2011 continuing nonsecure 
custody with DSS. In its 14 October 2011 order and in a subsequent order 
entered 29 November 2011 continuing nonsecure custody with DSS, the 
trial court acknowledged that South Carolina was Nathan’s home state 
but that the Buncombe County District Court had “temporary emer-
gency jurisdiction pursuant to the Uniform Child Custody Jurisdiction 
and Enforcement Act” (“UCCJEA”).

On 1 December 2011, the trial court held an adjudication hear-
ing and, with the consent of Respondent, adjudicated Nathan to be a 
neglected and dependent juvenile. In its order, the trial court once again 
found that although South Carolina was Nathan’s home state, the trial 
court had temporary emergency jurisdiction under the UCCJEA. The 
trial court ordered that Nathan remain in the custody of DSS.

The trial court conducted permanency planning review hearings 
during the course of the next year. By order entered 16 October 2012, 
the court set a permanent plan of guardianship with a concurrent plan 
of adoption for Nathan. On 12 April 2013, DSS filed a petition to ter-
minate Respondent’s parental rights as to Nathan. The termination of 
parental rights hearing was held on 24 July and 14 August 2013, and 
on 25 September 2013, the trial court entered an order terminating 
Respondent’s parental rights on the grounds of neglect and incapacity 
to provide proper care and supervision. Respondent filed a timely notice 
of appeal.

Analysis

I. Subject Matter Jurisdiction

[1] Respondent first contends the Buncombe County District Court 
lacked subject matter jurisdiction to terminate her parental rights.  
We disagree.

“Subject matter jurisdiction refers to the power of the court to deal 
with the kind of action in question.” Harris v. Pembaur, 84 N.C. App. 
666, 667, 353 S.E.2d 673, 675 (1987). The issue of subject matter jurisdic-
tion may be raised for the first time on appeal. In re H.L.A.D., 184 N.C. 
App. 381, 385, 646 S.E.2d 425, 429 (2007), aff’d per curiam, 362 N.C. 170, 
655 S.E.2d 712 (2008). Whether a court possesses jurisdiction is a ques-
tion of law reviewable de novo on appeal. In re K.U.-S.G., 208 N.C. App. 
128, 131, 702 S.E.2d 103, 105 (2010).

“In matters arising under the Juvenile Code, the court’s subject mat-
ter jurisdiction is established by statute.” In re K.J.L., 363 N.C. 343, 345, 
677 S.E.2d 835, 837 (2009). The jurisdictional statute governing actions 
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to terminate parental rights is N.C. Gen. Stat. § 7B-1101, which provides 
as follows:

The court shall have exclusive original jurisdiction to hear 
and determine any petition or motion relating to termina-
tion of parental rights to any juvenile who resides in, is 
found in, or is in the legal or actual custody of a county 
department of social services or licensed child-placing 
agency in the district at the time of filing of the petition or 
motion. The court shall have jurisdiction to terminate the  
parental rights of any parent irrespective of the age of  
the parent. Provided, that before exercising jurisdiction 
under this Article, the court shall find that it has juris-
diction to make a child-custody determination under the 
provisions of G.S. 50A-201, 50A-203, or 50A-204. The court 
shall have jurisdiction to terminate the parental rights 
of any parent irrespective of the state of residence of the 
parent. Provided, that before exercising jurisdiction 
under this Article regarding the parental rights of a non-
resident parent, the court shall find that it has jurisdic-
tion to make a child-custody determination under the 
provisions of G.S. 50A-201 or G.S. 50A-203, without 
regard to G.S. 50A-204 and that process was served on 
the nonresident parent pursuant to G.S. 7B-1106. . . .

N.C. Gen. Stat. § 7B-1101 (2013) (emphasis added).

The above-referenced statutes listed in N.C. Gen. Stat. § 7B-1101 are 
all provisions of the UCCJEA, which defines a “child-custody determina-
tion” as “a judgment, decree, or other order of a court providing for the 
legal custody, physical custody, or visitation with respect to a child.” 
N.C. Gen. Stat. § 50A-102(3) (2013). The jurisdictional requirements of 
the UCCJEA apply to proceedings for the termination of parental rights.  
In re N.R.M., 165 N.C. App. 294, 298, 598 S.E.2d 147, 149 (2004). Pursuant 
to N.C. Gen. Stat. § 7B-1101, the trial court must have jurisdiction to 
make a child-custody determination under the provisions of N.C. Gen. 
Stat. § 50A-201 or N.C. Gen. Stat. § 50A-203 in order to terminate the 
parental rights of a nonresident parent. See N.C. Gen. Stat. § 7B-1101; 
K.U.-S.G., 208 N.C. App. at 132, 702 S.E.2d at 106.

N.C. Gen. Stat. § 50A-203 pertains only to the modification of a cus-
tody order previously entered by another state. In the present case, no 
other state has ever entered a custody order as to Nathan and, there-
fore, N.C. Gen. Stat. § 50A-203 does not apply here. Accordingly, we 
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must determine whether the trial court had jurisdiction to terminate 
Respondent’s rights pursuant to N.C. Gen. Stat. § 50A-201.

N.C. Gen. Stat. § 50A-201 provides:

(a) Except as otherwise provided in G.S. 50A-204, a court 
of this State has jurisdiction to make an initial child- 
custody determination only if:

(1) This State is the home state of the child on the 
date of the commencement of the proceeding, or was 
the home state of the child within six months before 
the commencement of the proceeding, and the child is 
absent from this State but a parent or person acting as 
a parent continues to live in this State;

(2) A court of another state does not have jurisdiction 
under subdivision (1), or a court of the home state of 
the child has declined to exercise jurisdiction on the 
ground that this State is the more appropriate forum 
under G.S. 50A-207 or G.S. 50A-208, and:

a. The child and the child’s parents, or the child 
and at least one parent or a person acting as a 
parent, have a significant connection with this 
State other than mere physical presence; and

b. Substantial evidence is available in this State 
concerning the child’s care, protection, train-
ing, and personal relationships;

(3) All courts having jurisdiction under subdivision 
(1) or (2) have declined to exercise jurisdiction on the 
ground that a court of this State is the more appropri-
ate forum to determine the custody of the child under 
G.S. 50A-207 or G.S. 50A-208; or

(4) No court of any other state would have jurisdiction 
under the criteria specified in subdivision (1), (2), or (3).

(b) Subsection (a) is the exclusive jurisdictional basis 
for making a child-custody determination by a court of  
this State.

(c) Physical presence of, or personal jurisdiction over, a  
party or a child is not necessary or sufficient to make  
a child-custody determination.
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N.C. Gen. Stat. § 50A-201 (2013).

Respondent contends that the trial court could not have properly 
exercised jurisdiction to terminate her parental rights pursuant to N.C. 
Gen. Stat. § 50A-201 because it never actually possessed any jurisdiction 
over the custody of Nathan. We disagree.

The trial court noted that it was exercising temporary emergency 
jurisdiction over Nathan pursuant to N.C. Gen. Stat. § 50A-204(a) when 
it first entered the initial nonsecure custody orders. N.C. Gen. Stat.  
§ 50A-204 allows a North Carolina court to exercise temporary emer-
gency jurisdiction “if the child is present in this State and the child has 
been abandoned or it is necessary in an emergency to protect the child 
because the child . . . is subjected to or threatened with mistreatment or 
abuse.” N.C. Gen. Stat. § 50A-204(a) (2013).

Respondent argues that the trial court acted without proper tem-
porary emergency jurisdiction because it failed to make findings that 
Nathan was abandoned or that it was necessary to exercise jurisdic-
tion to protect Nathan from mistreatment or abuse. However, we have 
previously held that the statutory bases for jurisdiction set forth in the 
UCCJEA do not require a trial court to make specific findings of fact 
regarding jurisdiction and that N.C. Gen. Stat. § 50A-204 “states only that 
certain circumstances must exist, not that the court [must] specifically 
make findings to that effect . . . .” In re E.X.J., 191 N.C. App. 34, 40, 662 
S.E.2d 24, 27-28 (2008) (citation and quotation marks omitted), aff’d per 
curiam, 363 N.C. 9, 672 S.E.2d 19 (2009).

As such, we conclude that the trial court properly entered the initial 
nonsecure custody orders pursuant to its temporary emergency juris-
diction because the particular circumstances in this case supported 
emergency jurisdiction. When the trial court entered its 14 October 2011 
order continuing nonsecure custody with DSS, Nathan was present in 
the State and — due to his mother’s arrest and subsequent incarcera-
tion — left without supervision or any provision for his care. See N.C. 
Gen. Stat. § 50A-102(1) (defining “abandoned” as “left without provision 
for reasonable and necessary care or supervision”). Indeed, the juvenile 
petition alleged, and the trial court found, that DSS needed to assume 
custody of Nathan at that time because Respondent would be unable 
to provide care for him and the individual she recommended as a kin-
ship placement had pending criminal charges, including sexual offenses 
against a child. Thus, we believe the trial court correctly treated Nathan 
as having been abandoned and that its initial assertion of jurisdiction 
was proper under N.C. Gen. Stat. § 50A-204.
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Therefore, having determined that the trial court properly exercised 
temporary emergency jurisdiction over the custody of Nathan initially, 
the sole remaining question is whether the trial court had jurisdiction 
under N.C. Gen. Stat. § 50A-201 at the time it terminated Respondent’s 
parental rights. Neither before nor after the trial court’s entry of the 
nonsecure custody orders have there been any custody proceedings 
instituted, or custody orders entered, in any state other than North 
Carolina. Nathan has lived in North Carolina with his foster parents 
since September 2011. Therefore, guided by our decision in E.X.J., 191 
N.C. App. 34, 662 S.E.2d 24, we conclude that North Carolina became 
Nathan’s home state such that the trial court possessed jurisdiction 
to terminate Respondent’s parental rights pursuant to N.C. Gen. Stat.  
§ 50A-201(a).

In E.X.J., we held that the trial court properly exercised temporary 
emergency jurisdiction over the juveniles at issue in that case in initially 
placing them with the Rutherford County Department of Social Services 
(“the Department”) because the respondent-mother had traveled from 
Alabama to North Carolina with the children and then left them with 
the Department because she felt she was unable to care for them. 
Id. at 39-40, 662 S.E.2d at 27. After the Department obtained custody, 
the children remained in North Carolina with a parent (or a person 
acting as a parent) for at least six months before the Department filed 
the petition to terminate parental rights and no custody orders were 
entered in any other state during that time. Id. at 43, 662 S.E.2d at 29. 
Consequently, this Court concluded that North Carolina had become the 
juveniles’ home state for purposes of N.C. Gen. Stat. § 50A-201 and that 
jurisdiction therefore existed to terminate parental rights. Id.; see N.C. 
Gen. Stat. § 50A-102(7) (defining “home state” as “the state in which a 
child lived with a parent or a person acting as a parent for at least six 
consecutive months immediately before the commencement of a child- 
custody proceeding”).

The same is true in the present case. Nathan has resided in North 
Carolina with persons acting as parents (his foster parents) since 
September 2011. No custody proceedings have been instituted or cus-
tody orders entered in another state during this time — or, indeed, at 
any time. Accordingly, when DSS filed the petition seeking termination 
of Respondent’s parental rights on 12 April 2013, North Carolina had 
become Nathan’s home state and the trial court had jurisdiction under 
N.C. Gen. Stat. § 50-201(a) to enter its order terminating Respondent’s 
parental rights.



 IN THE COURT OF APPEALS 729

IN RE N.T.U.

[234 N.C. App. 722 (2014)]

II. Grounds for Termination of Parental Rights

[2] Having determined that the trial court had subject matter jurisdic-
tion to adjudicate the issue of whether Respondent’s parental rights 
should be terminated, we now turn to the question of whether the trial 
court properly terminated those rights. In order to terminate a parent’s 
parental rights, a trial court must find — based on clear, cogent, and 
convincing evidence — that one or more of the statutory grounds for 
termination exist. N.C. Gen. Stat. § 7B-1111(a) (2013); In re Young, 346 
N.C. 244, 247, 485 S.E.2d 612, 614 (1997). We review a court’s order ter-
minating parental rights to determine whether the findings of fact are 
supported by clear, cogent, and convincing evidence and whether the 
conclusions of law are supported by the findings of fact. In re Shepard, 
162 N.C. App. 215, 221, 591 S.E.2d 1, 6, disc. review denied, 358 N.C. 
543, 599 S.E.2d 42 (2004). We review the trial court’s conclusions of law  
de novo. In re S.N., 194 N.C. App. 142, 146, 669 S.E.2d 55, 59 (2008), aff’d 
per curiam, 363 N.C. 368, 677 S.E.2d 455 (2009).

Here, the trial court made the following pertinent findings of fact:

16. On September 21, 2013 [sic], the Buncombe County 
Department of Social Services (“Department”) received a 
Child Protective Services report alleging that respondent 
mother was being arrested for serious criminal charges, 
that the minor child was with her, that her proposed kin-
ship placement was inappropriate and that the minor child 
would not have a caretaker after the respondent mother’s 
arrest.

17. SW Jennie Wells initiated the investigation. SW Jennie 
Wells went to the Sleep Inn Hotel in Asheville, North 
Carolina. SW Wells found respondent mother, her friend, 
her brother and the minor child to be present along with 
law enforcement officers.

18. Respondent mother had diapers and some clothes for 
the minor child.

19. Respondent mother admitted that she was present 
when her brother shot and killed a man named Sean. The 
minor child was with a relative during the time Sean was 
killed by respondent mother’s brother.

20. After the killing, respondent mother separated from 
her brother and reunited with the minor child.
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21. Respondent mother received a text message from her 
brother telling her to “lay low.”

22. Respondent mother later rejoined her brother, 
along with her friend and the minor child, and left town. 
Respondent mother, her brother, friend and the minor 
child traveled in the same car and stayed at various hotels 
in an attempt to evade law enforcement.

23. While on the run from law enforcement, respondent 
mother’s brother robbed a bank and respondent mother, 
her friend and the minor child waited in the car while the 
robbery occurred.

24. Respondent mother did not contact law enforcement 
at any point in time to report the killing or bank robbery.

25. Respondent mother knew she would be arrested.

26. Respondent mother advised that a relative named 
[T.D.] was on his way to pick up the child. [T.D.] had 
charges pending for indecent liberties and lewd act on 
a child. [T.D.] was respondent mother’s first choice for 
placement of the minor child. Placement with [T.D.] was 
not approved by the Department for placement [sic] due 
to his criminal history.

27. Respondent mother did not provide any other options 
for placement of the minor child.

28. Respondent mother was arrested for murder and rob-
bery charges and was taken to jail. Respondent mother’s 
brother and friend were also arrested.

29. The Department sought and obtained non-secure cus-
tody of the minor child and the non-secure custody order 
was entered on September 22, 2011. The minor child has 
remained in the continuous custody of the Department 
since that time.

30. Although respondent mother was initially jailed at the 
Buncombe County Jail for a period of time, respondent 
mother was ultimately housed at the Pickens County Jail 
in South Carolina.

31. In October of 2011, SW Sumner mailed respondent 
mother a copy of her case plan, which required respondent 
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mother to provide viable options for kinship placement 
and to abide by certain conditions for visitation if she was 
released from jail.

32. On November 14, 2011, SW Sumner met with respon-
dent mother in the Pickens County Jail. The respondent 
mother reported that she had received letters from the 
social worker, copies of the case plan and the visitation 
plan. SW Sumner provided respondent mother with an 
update on the minor child, reviewed the case plan with 
respondent mother and reviewed the visitation plan  
with respondent mother. At that meeting, respondent 
mother did not provide any prospective kinship providers.

33. In December of 2011, the minor child was adjudicated 
a neglected and dependent child, as defined by N.C.G.S.  
§§ 7B-101(15) and (9).

34. In July of 2012, respondent mother’s attorney provided 
the names of prospective placements for the minor child, 
[M.U.] and [T.U.]. Later, SW Sumner was informed that 
family friend, [J.M.], may also be an option for placement.

35. A request for a home study on [M.U.] was sent to South 
Carolina through ICPC. The home study was approved by 
South Carolina. However, subsequent to the approval of 
his home study, [M.U.] was arrested and incarcerated. 
Additionally, Child Protective Services became involved 
with his family. The Court in the underlying juvenile action 
did not approve [M.U.] for placement of the minor child.

36. A request for a home study on [T.U.] was sent to South 
Carolina through ICPC. The home study was approved 
by South Carolina. After the home study of [T.U.] was 
approved, the Department had a difficult time getting 
[T.U.] to visit with the minor child so that she could estab-
lish a relationship with him. [T.U.] demonstrated that she 
was not interested in placement with the minor child as 
she failed to avail herself of opportunities to visit with the 
minor child even though the Department offered to go to 
South Carolina so she could visit. [T.U.] physically disci-
plined a cousin in front of the social worker in a visitation 
room at DSS. The Court in the underlying juvenile action 
did not approve [T.U.] for placement of the minor child.
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37. A home study was completed on family friend, [J.M.]. 
The home study was not approved as [J.M.] was convicted 
of a crime related to crack cocaine, had insufficient hous-
ing, along with other reasons. [J.M.] failed to pursue place-
ment of the minor child after SW Sumner’s visit. The Court 
in the underlying juvenile action did not approve [J.M.’s] 
home for placement of the minor child.

38. Respondent mother has not provided any other pos-
sible kinship placement options for the minor child.

39. In September of 2012, respondent mother began writ-
ing the minor child. She has sent more than ten letters to 
the child and/or foster parents.

40. The minor child is not old enough to read the letters 
from respondent mother.

41. Respondent mother’s date of release from incarcera-
tion is unknown.

42. Respondent mother’s trial dates for robbery and mur-
der are unknown.

43. The minor child was taken into custody when he was 
one year old and he is now almost three years old.

44. The minor child has spent almost 2/3 of his life out-
side of the care of respondent mother.

45. The actions of respondent mother invited state 
intervention.

46. Respondent mother has not completed any services 
to improve the conditions which caused the minor child to 
be removed from her care. 

47. There is no evidence that respondent mother under-
stands the gravity of her past conduct and how her past 
conduct placed the minor child at risk of harm.

48. Respondent mother’s incarceration has rendered her 
unable and unavailable to parent the juvenile.

The trial court ultimately found as fact and concluded as a matter 
of law that:

57. Pursuant to N.C.G.S. § 7B-1111(a)(1), the respondent 
mother has neglected the minor child, as specified above. 
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There is a high likelihood of a repetition of the neglect 
if the minor child was returned to the care and control 
of the respondent mother as the respondent mother has 
failed to correct those conditions that led to the removal 
of the minor child from her care and has failed to show 
any understanding of the gravity of her past conduct or the 
danger she placed the minor child in due to her past con-
duct, including running from law enforcement with her 
brother and the minor child after witnessing her brother 
kill a man and waiting in the car with the minor child while 
her brother committed a bank robbery. The respondent 
mother has not completed any services.

58. Pursuant to N.C.G.S. 7B-1111(a)(6), the respondent 
mother is incapable of providing for the proper care and 
supervision of the minor child, such that the minor child 
is a dependent child within the meaning of G.S. 7B-101, 
and there is a reasonable probability that such incapacity 
will continue for the foreseeable future. The respondent 
mother’s incapability is the result of incarceration. The 
respondent mother has no appropriate, alternative child 
care arrangements for the juvenile.

Respondent challenges all or portions of findings 27, 32, 34-37, 46-47, 
and 57-58 as unsupported by the evidence. She also contends that these 
findings were insufficient to support the trial court’s conclusion that 
grounds existed to terminate her parental rights.

In termination of parental rights proceedings, the trial court’s “find-
ing of any one of the . . . enumerated grounds is sufficient to support 
a termination.” In re J.M.W., 179 N.C. App. 788, 791, 635 S.E.2d 916, 
918-19 (2006) (citation and quotation marks omitted). Thus, on appeal, 
if we determine that any one of the statutory grounds enumerated in 
§ 7B-1111(a) is supported by findings of fact based on competent evi-
dence, we need not address the remaining grounds. In re D.H.H., 208 
N.C. App. 549, 552, 703 S.E.2d 803, 805-06 (2010).

It is well settled that findings of fact made by the trial court in a ter-
mination of parental rights proceeding are binding “where there is some 
evidence to support those findings, even though the evidence might sus-
tain findings to the contrary.” In re Montgomery, 311 N.C. 101, 110 11, 
316 S.E.2d 246, 252-53 (1984). Findings of fact are also binding if they 
are not challenged on appeal. Koufman v. Koufman, 330 N.C. 93, 97, 408 
S.E.2d 729, 731 (1991). Moreover, if such findings sufficiently support 
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one ground for termination, this Court need not address a respondent’s 
challenges to findings of fact that support alternate grounds for termina-
tion. See In re J.L.H., ___ N.C. App. ___, ___, n. 3, 741 S.E.2d 333, 335, n. 
3 (2012) (noting that although respondent challenged additional findings 
of fact, this Court was not required to address those arguments because 
“they [were] not relevant” to the particular ground that supported the 
trial court’s termination of parental rights).

In the present case, the trial court concluded that Respondent’s 
parental rights were subject to termination under N.C. Gen. Stat.  
§ 7B-1111(a)(6), which permits the termination of rights if

the parent is incapable of providing for the proper care 
and supervision of the juvenile, such that the juvenile is a 
dependent juvenile within the meaning of G.S. 7B-101, and 
that there is a reasonable probability that such incapabil-
ity will continue for the foreseeable future. Incapability 
under this subdivision may be the result of substance 
abuse, mental retardation, mental illness, organic brain 
syndrome, or any other cause or condition that renders 
the parent unable or unavailable to parent the juvenile 
and the parent lacks an appropriate alternative child  
care arrangement.

N.C. Gen. Stat. § 7B-1111(a)(6).

Specifically, the trial court concluded that (1) Respondent was inca-
pable of providing care for Nathan because of her incarceration; and  
(2) Respondent had “no appropriate, alternative child care arrangements 
for [Nathan].” We believe that the evidence presented at the hearing 
and the findings of fact based on that evidence support the trial court’s 
conclusion that Respondent is incapable of providing for the care and 
supervision of Nathan, that this incapacity will continue for the foresee-
able future, and that Respondent failed to provide any viable alternative 
child care arrangements.

The unchallenged findings show that Respondent has been continu-
ously incarcerated since September 2011 awaiting trial on charges stem-
ming from two separate incidents — a homicide and a bank robbery. 
During that time and due to her incarceration, Respondent has been per-
sonally incapable of providing proper care and supervision of her child, 
and nothing in the record indicates that she will be released from incar-
ceration in the foreseeable future. Respondent argues that her inabil-
ity to care for Nathan during her incarceration is an insufficient basis 
for termination of her parental rights because (1) the trial court did not 
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make a specific finding as to the expected duration of her incarceration; 
and (2) Respondent’s incarceration could, in theory, end at any time. We 
are not persuaded.

We note that “[i]ncarceration, standing alone, is neither a sword nor 
a shield in a termination of parental rights decision.” In re P.L.P., 173 
N.C. App. 1, 10, 618 S.E.2d 241, 247 (2005) (citation and quotation marks 
omitted), aff’d per curiam, 360 N.C. 360, 625 S.E.2d 779 (2006). As such, 
while a parent’s imprisonment is relevant to the trial court’s determina-
tion of whether a statutory ground for termination exists, it is not deter-
minative. See id.

Termination of parental rights based upon N.C. Gen. Stat.  
§ 7B-1111(a)(6) does not require that the parent’s incapability be per-
manent or that its duration be precisely known. Instead, this ground for 
termination merely requires that “there is a reasonable probability that 
such incapability will continue for the foreseeable future.” N.C. Gen. Stat.  
§ 7B-1111(a)(6) (emphasis added). Given that (1) Respondent has been 
held on charges relating to homicide and bank robbery since September 
2011 and has not yet received a trial date; and (2) no evidence was pre-
sented giving rise to any expectation of her release from incarceration 
in the foreseeable future, we cannot conclude that the trial court erred 
in determining that there is a reasonable probability that Respondent’s 
incapability would continue for the foreseeable future.

Respondent next challenges the trial court’s determination that she 
lacked appropriate alternative child care arrangements for Nathan. The 
record indicates that Respondent provided DSS with three possible 
placements for Nathan: her sister, T.U.; her brother, M.U.; and her friend, 
J.M. DSS had concerns regarding placing Nathan with T.U. after witness-
ing T.U. physically discipline another child in the DSS visitation room. 
While a home study was approved for T.U. and T.U. sought placement 
of Nathan with her, she was not ultimately approved for placement by 
the trial court based — at least in part — on the ground that she “dem-
onstrated that she was not interested” in Nathan’s placement with her 
by declining opportunities to get to know Nathan through visitation. 
M.U. was initially approved for placement, but the trial court ultimately 
determined that he was not an appropriate alternative caregiver because 
he was incarcerated following his approval by DSS, requiring the Child 
Protective Services division in South Carolina to become involved with 
his own children. Finally, Respondent’s friend, J.M., was not approved 
for placement because of a prior crack cocaine conviction and DSS’s 
concerns regarding her housing. As such, Respondent’s three proposed 
caretakers for Nathan were deemed unsuitable, supporting the trial 
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court’s determination that Respondent lacked appropriate alternative 
child care arrangements.

Accordingly, we affirm the trial court’s order terminating 
Respondent’s parental rights. Because we conclude that the trial court 
did not err in terminating Respondent’s parental rights pursuant to N.C. 
Gen. Stat. § 7B-1111(a)(6), it is unnecessary to address her arguments 
regarding neglect — the other ground for termination found by the  
trial court. P.L.P., 173 N.C. App. at 8, 618 S.E.2d at 246 (“[W]here the trial 
court finds multiple grounds on which to base a termination of parental 
rights, and an appellate court determines there is at least one ground 
to support a conclusion that parental rights should be terminated, it is 
unnecessary to address the remaining grounds.” (citation and internal 
quotation marks omitted)).

Conclusion

For the reasons stated above, we affirm the trial court’s order termi-
nating Respondent’s parental rights.

AFFIRMED.

Judges CALABRIA and STROUD concur.

STATE OF NORTH CAROLINA
v.

ANTHONY DUWANE COTTRELL, DefenDant

No. COA13-721

Filed 1 July 2014

Search and Seizure—traffic stop—no reasonable articulable 
suspicion

The Court of Appeals granted defendant’s motion for writ of 
certiorari and determined that the trial court erred in a drugs case 
by denying defendant’s motion to suppress evidence obtained after 
a traffic stop since defendant’s consent to the search of his vehi-
cle was given during an unlawful seizure. The officer continued to 
detain defendant after completing the original purpose of the stop 
without having reasonable articulable suspicion of criminal activity 
in violation of the Fourth Amendment.
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Appeal by defendant from judgment entered 11 February 2013 by 
Judge Susan E. Bray in Forsyth County Superior Court. Heard in the 
Court of Appeals 21 November 2013.

Attorney General Roy Cooper, by Associate Attorney General 
Gayle Kemp and Assistant Attorney General Joseph L. Hyde, for 
the State. 

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Katherine Jane Allen, for defendant-appellant.

GEER, Judge.

Defendant Anthony Duwane Cottrell pled guilty to possession of 
a firearm by a felon, possession of a schedule II controlled substance, 
and possession of up to one-half ounce of marijuana. He also admit-
ted being a habitual felon. On appeal, he contends that the trial court 
erred in denying his motion to suppress. He argues that he was uncon-
stitutionally seized when the investigating officer extended a traffic stop 
after addressing its original purpose without (1) a reasonable and articu-
lable suspicion of criminal activity or (2) defendant’s consent to being 
further detained. We agree with defendant and hold that, under State  
v. Myles, 188 N.C. App. 42, 654 S.E.2d 752, aff’d per curiam, 362 N.C. 344, 
661 S.E.2d 732 (2008), because the officer continued to detain defendant 
after completing the original purpose of the stop without having reason-
able, articulable suspicion of criminal activity, defendant was subjected 
to a seizure in violation of the Fourth Amendment. Since defendant’s 
consent to the search of his vehicle, given during the unlawful seizure, 
was necessarily invalid, the trial court should have granted defendant’s 
motion to suppress.

Facts

At 11:37 p.m. on 28 May 2012, Officer Jordan Payne of the Winston-
Salem Police Department observed defendant driving a Dodge Intrepid 
with the car’s headlights off. Officer Payne initiated a traffic stop, and 
defendant pulled into a nearby parking lot. The dashboard video camera 
on Officer Payne’s patrol car recorded the subsequent stop. 

Officer Payne approached defendant’s car and asked defendant, 
who was the car’s sole occupant, for his license and registration. The 
officer told defendant that if everything checked out, defendant would 
soon be cleared to go. Defendant did not smell of alcohol, he did not 
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have glassy eyes, he was not sweating or fidgeting, and he made no con-
tradictory statements to Officer Payne. 

Officer Payne then returned to his patrol car, ran defendant’s identi-
fication, and learned that defendant’s license and registration were valid. 
Officer Payne also checked defendant’s criminal history and learned that 
defendant had a history of “drug charges and various felonies.” Officer 
Payne returned to defendant’s car and asked defendant to keep his 
music down since the officer had heard loud music coming from either 
defendant’s car or the car in front of defendant’s car as they drove down 
the street. 

While Officer Payne spoke to defendant, he smelled an extremely 
strong odor coming from defendant’s car that the officer described as 
“like a fragrance, cologne-ish,” but “more like an incense than what 
someone would wear.” Officer Payne believed the odor was a “cover 
scent” -- a fragrance released in a vehicle to cover the smell of drugs like 
marijuana. Officer Payne asked defendant about the odor, and defendant 
showed him a small, clear glass bottle with some liquid in it and a roll-
on dispenser. Defendant stated it was an oil he put on his body. Officer 
Payne told defendant that fragrances were typically used to mask  
the odor of marijuana, but defendant claimed he was not trying to hide 
any odors. 

Officer Payne, who still had possession of defendant’s license and 
registration, then asked for consent to search defendant’s car. When 
defendant refused to give consent, Officer Payne said defendant was not 
being honest with him and indicated he could call for a drug-detection 
dog to sniff defendant’s car. Defendant replied that he did not want the 
officer to call for a dog and that he just wanted to go home. When Officer 
Payne insisted he was going to call for the dog, defendant then con-
sented to a search of the car. 

Officer Payne had defendant step out of the car and frisked defendant 
for weapons, finding none. Officer Payne began searching defendant’s 
car at 11:41 p.m., roughly four minutes after he first observed defen-
dant’s car driving down the street. He looked first in the driver’s side and 
then went around to the passenger’s side. He removed the key from the  
ignition and unlocked the glove box with it. When the officer opened  
the glove box, a handgun and a baggy containing a white powdery sub-
stance, later determined to be cocaine, fell out. Officer Payne then placed 
defendant under arrest. After defendant was arrested, he admitted to 
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Officer Payne that he had a small baggie of marijuana in his sock. The 
officer never returned defendant’s license and registration to defendant.

Defendant was indicted for possession of a firearm by a felon, 
possession of a schedule II controlled substance, possession of up to 
one-half ounce of marijuana, and being a habitual felon. Defendant filed 
a motion to suppress on 30 January 2013 and an amended motion to 
suppress on or about 4 February 2013. 

At a 5 February 2013 hearing on the motion to suppress, the State 
presented the testimony of Officer Payne and the video and audio record-
ing of the stop taken by the patrol car’s dashboard camera. Defendant 
testified in support of his motion. After the trial court denied the motion 
to suppress, defendant pled guilty to the charges and admitted being 
a habitual felon. The trial court consolidated the charges into a single 
judgment and sentenced defendant to a mitigated-range term of 76 to 
104 months imprisonment. After entry of the judgment, defendant gave 
oral notice of appeal from the denial of his motion to suppress and filed 
written notice of appeal. 

I

We must initially address this Court’s jurisdiction over this appeal. 
“An order finally denying a motion to suppress evidence may be reviewed 
upon an appeal from a judgment of conviction, including a judgment 
entered upon a plea of guilty.” N.C. Gen. Stat. § 15A-979(b) (2013). Our 
Supreme Court has held that “when a defendant intends to appeal from 
the denial of a suppression motion pursuant to this section, he must give 
notice of his intention to the prosecutor and to the court before plea 
negotiations are finalized; otherwise, he will waive the appeal of right 
provisions of the statute.” State v. Tew, 326 N.C. 732, 735, 392 S.E.2d 
603, 605 (1990). Further, since “[a] Notice of Appeal is distinct from 
giving notice of intent to appeal” the denial of a motion to suppress, a 
defendant who has properly preserved his right to appeal the denial of 
a suppression motion must also properly appeal the subsequent judg-
ment pursuant to Rule 4 of the Rules of Appellate Procedure. State  
v. McBride, 120 N.C. App. 623, 625, 463 S.E.2d 403, 405 (1995), aff’d per 
curiam, 344 N.C. 623, 476 S.E.2d 106 (1996).

In other words, in order to properly appeal the denial of a motion 
to suppress after a guilty plea, a defendant must take two steps: (1) he 
must, prior to finalization of the guilty plea, provide the trial court and 
the prosecutor with notice of his intent to appeal the motion to sup-
press order, and (2) he must timely and properly appeal from the final 
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judgment. In this case, defendant concedes that he did not properly 
give the required notice of his intent to appeal the denial of his motion  
to suppress.1 

Defendant has, however, filed a petition for writ of certiorari with 
this Court to which he has attached affidavits from his trial counsel 
and the prosecutor, both of which indicate that defense counsel gave 
the prosecutor verbal notice that if the motion to suppress was denied, 
defendant would enter a plea of guilty and appeal the denial of the 
motion to suppress. In addition, during the plea colloquy, defense coun-
sel generally advised the trial court of defendant’s intent to appeal with-
out referencing the motion to suppress.

The State has filed a motion to dismiss defendant’s appeal, asserting 
that there is no dispute that defendant waived his right to appeal by fail-
ing to properly give notice of his intent to appeal the denial of his sup-
pression motion. Based on defendant’s concession, we grant that motion 
and dismiss defendant’s appeal. See McBride, 120 N.C. App. at 625, 626, 
463 S.E.2d at 405 (dismissing appeal from denial of suppression motion 
followed by guilty plea for failure to properly give State and trial court 
notice of intent to appeal denial of suppression motion). Nevertheless, 
because it is apparent that the State was aware of defendant’s intent to 
appeal the denial of the motion to suppress prior to the entry of defen-
dant’s guilty pleas and because defendant has lost his appeal through 
no fault of his own, we exercise our discretion to grant the petition for 
writ of certiorari and address the merits of defendant’s appeal. See State 
v. Atwell, 62 N.C. App. 643, 645, 303 S.E.2d 402, 404 (1983) (dismiss-
ing appeal but issuing writ of certiorari to reach merits of defendant’s 
appeal from denial of suppression motion since, although record did 
not demonstrate proper notice of intent to appeal, “[t]here [was] at least 
some evidence that the district attorney’s office and the Court had notice 
of a possible appeal of the denial of the suppression motion before the 
guilty plea”).

II

Defendant’s sole argument on appeal is that the trial court erred 
in denying his motion to suppress. Defendant contends that, while the 

1. We note that the record does contain some notice of defendant’s intent to appeal 
prior to entry of the guilty plea, but since defendant has not argued that the notice given 
was adequate, we do not address that issue. See Viar v. N.C. Dep’t of Transp., 359 N.C. 
400, 402, 610 S.E.2d 360, 361 (2005) (“It is not the role of the appellate courts . . . to create 
an appeal for an appellant.”).
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traffic stop was valid, Officer Payne violated the Fourth Amendment 
when he detained defendant further after determining that defendant’s 
license and registration were valid and defendant had no outstanding 
warrants. Defendant argues that Officer Payne had no reasonable, artic-
ulable suspicion of criminal activity sufficient to justify detaining defen-
dant once the purpose of the traffic stop was completed. 

Our review of a trial court’s denial of a motion to suppress is “strictly 
limited to determining whether the trial judge’s underlying findings of 
fact are supported by competent evidence, in which event they are con-
clusively binding on appeal, and whether those factual findings in turn 
support the judge’s ultimate conclusions of law.” State v. Cooke, 306 N.C. 
132, 134, 291 S.E.2d 618, 619 (1982). “The trial court’s conclusions of law 
. . . are fully reviewable on appeal.” State v. Hughes, 353 N.C. 200, 208, 
539 S.E.2d 625, 631 (2000).

Defendant does not challenge any of the trial court’s findings of fact 
and they are, therefore, binding on this Court. See State v. Robinson, 
187 N.C. App. 795, 797, 653 S.E.2d 889, 891 (2007) (explaining that 
unchallenged findings of fact are “conclusive and binding on appeal”). 
Defendant, however, challenges the following conclusions of law made 
by the trial court:

3.  Generally, an initial stop concludes after the officer 
returns the detainee’s license and registration. State 
v. Jackson, 199 N.C. App. 236[, 681 S.E.2d 492] (2009)
[;] State v. Kincaid, 147 N.C. App. 94[, 555 S.E.2d 294] 
(2001). In this case, because the initial seizure had not 
concluded (no return of Defendant Cottrell’s license), 
a [State v.] McClendon[, 350 N.C. 630, 517 S.E.2d 
128 (1999)] analysis about developing reasonable, 
articulable suspicion that criminal activity is afoot  
is inapplicable. . . .

. . . . 

5.  Officer Payne was going to call for a dog to sniff 
Defendant Cottrell’s car. This was permissible, so long 
as dog [sic] would get there in under five minutes. 
However, Defendant then consented to search.

6.  Defendant’s consent was not coerced. Officer Payne 
was not threatening something (a dog sniff) he didn’t 
have the right to do. The threat to do what an officer 
has a legal right to do does not constitute duress. It is 
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not duress to take any measure authorized by law and 
the circumstances of the case. . . . 

This Court has held that, “ ‘[g]enerally, the scope of the detention 
must be carefully tailored to its underlying justification. Once the origi-
nal purpose of the stop has been addressed, there must be grounds 
which provide a reasonable and articulable suspicion in order to justify 
further delay.’ ” Myles, 188 N.C. App. at 45, 654 S.E.2d at 754 (quoting 
State v. Falana, 129 N.C. App. 813, 816, 501 S.E.2d 358, 360 (1998)). We 
must, therefore, first address whether the initial purpose of the stop was 
completed prior to the time defendant gave consent to search. 

In Myles, the officer conducted a traffic stop for weaving, indicating 
possible impaired driving. Id., 654 S.E.2d at 755. The car stopped by the 
officer was rented by the defendant passenger. Id. at 43, 654 S.E.2d at 753. 
During the stop, the officer detected no odor of alcohol and described 
the driver and the defendant as cooperative. Id. at 45, 654 S.E.2d at 755. 
The officer did not find any weapons or contraband on the driver when 
he frisked him, and the driver had a valid driver’s license. Id. The officer 
issued a warning ticket. Id. at 43, 654 S.E.2d at 753. The officer then pro-
ceeded to question the defendant, separately from the driver, about his 
travel plans and the rental car agreement. Id., 654 S.E.2d at 754.

On appeal, this Court in Myles observed that since there was no evi-
dence to indicate that either the driver or the defendant was impaired, 
the officer “considered the traffic stop ‘completed’ because he had ‘com-
pleted all [his] enforcement action of the traffic stop.’ ” Id. at 45, 654 
S.E.2d at 755. The Court, therefore, held that “in order to justify [the 
officer’s] further detention of defendant, [the officer] must have had 
defendant’s consent or ‘grounds which provide a reasonable and articu-
lable suspicion in order to justify further delay’ before he questioned 
defendant.” Id. (quoting Falana, 129 N.C. App. at 816, 501 S.E.2d at 360).

Here, the trial court has misapplied this Court’s decisions in Jackson 
and Kincaid. In each of those cases, this Court held that once an officer 
returned the defendant’s license and registration, the seizure had ended 
because the defendant was free to go, and any further communications 
between the officer and the defendant were, as a result, consensual. 
See Jackson, 199 N.C. App. at 243, 681 S.E.2d at 497 (“Generally, an ini-
tial traffic stop concludes and the encounter becomes consensual only 
after an officer returns the detainee’s driver’s license and registration.”); 
Kincaid, 147 N.C. App. at 100, 555 S.E.2d at 299 (“A reasonable person, 
under the circumstances, would have felt free to leave when [his license 
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and registration] were returned. Therefore, the first seizure concluded 
when [the officer] returned the documents to defendant.”). 

While Jackson and Kincaid hold that return of a person’s license 
and registration may mean that the traffic stop has concluded, nothing in 
Jackson and Kincaid suggests that the officer may prolong a traffic stop, 
after the original purpose of the stop has been completed, simply by 
not returning the driver’s documentation. Indeed, Jackson sets out the 
applicable rule overlooked by the trial court: “Once the original purpose 
of the stop has been addressed, in order to justify further delay, there 
must be grounds which provide the detaining officer with additional rea-
sonable and articulable suspicion or the encounter must have become 
consensual.” Jackson, 199 N.C. App. at 241-42, 681 S.E.2d at 496.

The trial court erred, therefore, in basing its decision on the premise 
that because the officer had not yet returned defendant’s license, the 
underlying purpose of the stop was not yet complete, and the officer 
could continue to detain defendant. See also State v. Jarrett, 203 N.C. 
App. 675, 676, 682-83, 692 S.E.2d 420, 422, 426 (2010) (holding initial pur-
pose for stop at checkpoint “was addressed when defendant produced a 
valid North Carolina driver’s license and registration” even though that 
occurred “[b]efore [the officer] return[ed] defendant’s documentation”).

Turning to the question of when Officer Payne completed the pur-
pose of the underlying stop in this case, the trial court found that Officer 
Payne had observed defendant driving without headlights and that the 
officer, during the stop, had told defendant to keep his music down 
because “he had heard loud music from either Defendant’s car or the 
one in front of Defendant as they drove down Trade Street, and that this 
would violate a local noise ordinance.” For the purposes of our analysis, 
we assume that Officer Payne stopped defendant for both the headlights 
infraction and the potential noise violation. 

With respect to the two reasons given for the officer’s stop, the trial 
court found that defendant had turned his headlights on before he actu-
ally stopped and that defendant told the officer he realized his head-
lights had not been on and apologized for having them off. The trial 
court found that upon taking defendant’s license and registration, Officer 
Payne told defendant that “if everything checked out, he would be [sic] 
soon be cleared to go.” Officer Payne then determined that defendant’s 
license and registration were valid and defendant had no outstanding 
warrants. When the officer returned to defendant’s car, the officer asked 
defendant to make sure to keep his music down because of the noise 
ordinance. The officer then smelled a strong fragrance, and all of the 
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officer’s questions and statements after that point had to do with the 
fragrance, whether defendant had drugs in the car, whether defendant 
would consent to a search, and whether the officer was going to call for 
a drug-sniffing dog. 

Given the facts found by the trial court, we hold that once Officer 
Payne told defendant to keep his music down, the officer had completely 
addressed the original purpose for the stop. Defendant had turned on his 
headlights, he had been warned about his music, his license and regis-
tration were valid, and he had no outstanding warrants. Consequently, 
Officer Payne was then required to have “defendant’s consent or ‘grounds 
which provide a reasonable and articulable suspicion in order to justify 
further delay’ before” asking defendant additional questions. Myles, 188 
N.C. App. at 45, 654 S.E.2d at 755 (quoting Falana, 129 N.C. App. at 816, 
501 S.E.2d at 360). 

The trial court erred in concluding otherwise. See also Jackson, 
199 N.C. App. at 242, 681 S.E.2d at 496-97 (holding stop was unlaw-
fully extended beyond original purpose of determining whether driver 
had valid driver’s license when, after officer had dispelled suspicion 
of invalid license, she asked driver whether there was anything illegal  
in vehicle).

Turning next to whether Officer Payne had a reasonable and articu-
lable suspicion of criminal activity in order to extend the stop beyond its 
original scope, our Supreme Court has explained:

Reasonable suspicion is a less demanding standard 
than probable cause and requires a showing considerably 
less than preponderance of the evidence. The standard 
is satisfied by some minimal level of objective justifica-
tion. This Court requires that [t]he stop . . . be based on 
specific and articulable facts, as well as the rational infer-
ences from those facts, as viewed through the eyes of a 
reasonable, cautious officer, guided by his experience and 
training. Moreover, [a] court must consider the totality of 
the circumstances -- the whole picture in determining 
whether a reasonable suspicion exists.

State v. Styles, 362 N.C. 412, 414, 665 S.E.2d 438, 439-40 (2008) (inter-
nal citations and quotation marks omitted). In addition, “[t]he requisite 
degree of suspicion must be high enough ‘to assure that an individu-
al’s reasonable expectation of privacy is not subject to arbitrary inva-
sions solely at the unfettered discretion of officers in the field.’ ” State  
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v. Fields, 195 N.C. App. 740, 744, 673 S.E.2d 765, 767 (2009) (quoting 
State v. Murray, 192 N.C. App. 684, 687, 666 S.E.2d 205, 208 (2008)).

Here, the trial court found that as of the time Officer Payne told 
defendant about the noise ordinance, the officer knew that defendant’s 
license and registration were valid, defendant had no outstanding 
warrants, defendant had turned his headlights back on prior to being 
stopped and had apologized, defendant had no odor of alcohol or glassy 
eyes, defendant was not sweating or fidgeting, and defendant did not 
make contradictory statements. The court also found that Officer Payne 
knew defendant “had a history of ‘drug charges and various felonies’ ” 
and the officer, upon speaking with defendant after checking defen-
dant’s documents, “noticed an extremely strong odor coming from 
the vehicle.” The trial court found that the officer “described it as ‘like  
a fragrance, cologne-ish, strong[,]’ ” and “more like an incense than what  
someone would wear.” Officer Payne also “believed the odor was  
what is commonly referred to as a cover scent -- a fragrance or air fresh-
ener typically sprayed or released in a vehicle to mask or cover the smell 
of drugs like marijuana.” 

Based on these findings, the trial court noted that, “[f]or argument’s 
sake,” it “would find that Officer Payne did not have reasonable, articu-
lable suspicion that criminal activity was afoot -- mere cologne odor and 
previous felony conviction aren’t enough.” The court further noted there 
was “[n]o evidence of extreme nervousness, failure to maintain eye con-
tact, [or] conflicting stories about registration[] [or] destination,” and 
there were “no invalid documents.” 

We agree with the trial court that a strong incense-like fragrance, 
which the officer believes to be a “cover scent,” and a known felony 
and drug history are not, without more, sufficient to support a finding of 
reasonable suspicion of criminal activity. Instead, our case law tends to 
show that some additional evidence of criminal activity is necessary for 
an officer to develop a reasonable and articulable suspicion. Compare 
Myles, 188 N.C. App. at 47, 50, 51, 654 S.E.2d at 756, 758 (holding no rea-
sonable suspicion existed to extend traffic stop when rental car occu-
pants’ stories did not conflict, there was no odor of alcohol, officer found 
no contraband or weapons upon frisking driver, and driver’s license 
was valid, despite fact that driver’s “heart was beating unusually fast” 
and rental car was one day overdue), Jackson, 199 N.C. App. at 242-43, 
681 S.E.2d at 497 (holding officer did not have reasonable suspicion to 
extend traffic stop when “occupants of the vehicle had been cooperative 
with the officers throughout the stop,” officer “confirmed ‘there were no 
problems with any of these folks’ ” while checking validity of driver’s 
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license, and “there were no pending warrants for any of the vehicle’s 
occupants”), State v. Sinclair, 191 N.C. App. 485, 491, 663 S.E.2d 866, 871 
(2008) (holding no reasonable suspicion existed where only facts tend-
ing to show criminal activity were that officers “ ‘received information 
about drug activity[,]’ ” “scene of the attempted stop was a known drug 
activity area,” and officer “had made prior drug arrests in the area”) with 
State v. Fisher, 219 N.C. App. 498, 504, 725 S.E.2d 40, 45 (2012) (holding 
reasonable suspicion present based on defendant’s nervousness, “smell 
of air freshener, inconsistency with regard to travel plans,” and “driving 
a car not registered to the defendant”), cert. denied, ___ U.S. ___, 187 
L. Ed. 2d 279, 134 S. Ct. 420 (2013); State v. Euceda-Valle, 182 N.C. App. 
268, 274-75, 641 S.E.2d 858, 863 (2007) (holding reasonable suspicion 
present based on defendant’s extreme nervousness, refusal to make eye 
contact, smell of air freshener from vehicle, and conflict in defendant’s 
and passenger’s stories about their trip), and State v. Hernandez, 170 
N.C. App. 299, 309, 612 S.E.2d 420, 426, 427 (2005) (holding reasonable 
suspicion present based on defendant’s acting “ ‘very nervous,’ ” defen-
dant giving conflicting statements, and trooper’s observation of several 
air fresheners in vehicle giving off “ ‘strong odor’ ”). 

Thus, the trial court correctly determined that Officer Payne did not 
have reasonable, articulable suspicion to extend the traffic stop after the 
original purposes for the stop had been completely addressed. We note 
that although the State does not expressly challenge the trial court’s 
determination that Officer Payne did not have reasonable suspicion 
to extend the stop, the State does argue that, given the court’s findings 
about the fragrance and the loud music, the officer’s “observations . . . 
required investigation” and that “Officer Payne would have been remiss 
in his duties had he not asked questions to complete his investigation.” 
To the extent that the State contends that the officer could, under the cir-
cumstances of this case, continue to question defendant in the absence 
of reasonable suspicion or consent, the State’s argument is foreclosed 
by Myles and the Supreme Court’s decision in State v. Williams, 366 
N.C. 110, 116, 726 S.E.2d 161, 166 (2012) (“[T]o detain a driver beyond 
the scope of the traffic stop, the officer must have the driver’s consent or 
reasonable articulable suspicion that illegal activity is afoot.”).

Since Officer Payne did not have reasonable suspicion to extend the 
stop, we next address whether defendant consented to further detention 
after Officer Payne had fully addressed the initial purpose of the stop. 
The trial court concluded that up until the time defendant consented to 
the search, he remained seized by Officer Payne. In support of its conclu-
sion, the trial court found that Officer Payne never returned defendant’s 
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license. The court also found that defendant denied consent to search, 
indicated he did not want the officer to call a drug dog, and “told the 
officer he just wanted to go home.” Further, defendant “confirmed he 
didn’t get his license back and never felt free to leave.” The State does 
not contend that defendant was free to leave at any point.

“Generally, an initial traffic stop concludes and the encounter 
becomes consensual only after an officer returns the detainee’s driver’s 
license and registration.” Jackson, 199 N.C. App. at 243, 681 S.E.2d at  
497. Indeed, at times, even the return of documentation is not 
sufficient to make further detention during a traffic stop consensual. 
See id. (“ ‘Furthermore, the return of documentation would render a 
subsequent encounter consensual only if a reasonable person under 
the circumstances would believe he was free to leave or disregard the 
officer’s request for information.’ ” (quoting Kincaid, 147 N.C. App. at 
99, 555 S.E.2d at 299)). 

Since defendant was not given his license back; defendant was 
not told he could leave; defendant was continuously questioned by the 
officer after the original purpose for the stop had been addressed until 
defendant ultimately consented to a search, despite defendant’s state-
ments that he wanted to go home and that he did not want a drug dog 
called; and defendant was told the officer was going to call a drug  
dog to sniff defendant’s car, the trial court correctly found that defen-
dant’s detention never became consensual in this case. See id. (“As 
a reasonable person under the circumstances would certainly not 
believe he was free to leave without his driver’s license and registra-
tion, [the officer’s] continued detention and questioning of [the driver] 
after determining that [the driver] had a valid driver’s license was not a 
consensual encounter.”).

Recognizing that defendant remained seized throughout the 
encounter and that Officer Payne did not have reasonable, articulable 
suspicion that defendant was engaged in criminal activity, the trial court 
concluded, and the State argues on appeal, that this case is controlled 
by this Court’s precedent allowing for a “de minimis” extension of a 
traffic stop for the purpose of conducting a drug dog sniff even without 
reasonable suspicion or consent. See State v. Brimmer, 187 N.C. App. 
451, 455, 653 S.E.2d 196, 198 (2007) (adopting rule that if detention is 
prolonged for very short period of time in order to complete a dog sniff, 
intrusion is considered de minimis); State v. Sellars, 222 N.C. App. 
245, 252, 730 S.E.2d 208, 212 (2012) (following Brimmer and applying 
de minimis rule), appeal dismissed and disc. review denied, 366 N.C. 



748 IN THE COURT OF APPEALS

STATE v. COTTRELL

[234 N.C. App. 736 (2014)]

395, 736 S.E.2d 489, cert. denied, ___ U.S. ___, 187 L. Ed. 2d 317, 134 S. 
Ct. 471 (2013). We disagree.

The United States Supreme Court held in Illinois v. Caballes, 543 
U.S. 405, 410, 160 L. Ed. 2d 842, 848, 125 S. Ct. 834, 838 (2005), that “[a] 
dog sniff conducted during a concededly lawful traffic stop that reveals 
no information other than the location of a substance that no individual 
has any right to possess does not violate the Fourth Amendment.” This 
Court subsequently followed Caballes in State v. Branch, 177 N.C. App. 
104, 108, 627 S.E.2d 506, 509 (2006) (“[B]ased on Caballes, once [the 
defendant] was detained to verify her driving privileges, [the two depu-
ties] needed no heightened suspicion of criminal activity before walking 
[the drug dog] around her car.”).

In Brimmer, this Court adopted the United States Court of Appeals 
for the Eighth Circuit’s interpretation of Caballes in United States  
v. Alexander, 448 F.3d 1014 (8th Cir. 2006), and held that if a traffic stop 
is prolonged for only a very short period of time in order to conduct a 
dog sniff, the intrusion is considered “de minimis” such that “even if the 
traffic stop has been effectively completed, the sniff is not considered 
to have prolonged the detention beyond the time reasonably necessary 
for the stop.” 187 N.C. App. at 455, 653 S.E.2d at 198. Since the dog sniff 
in Brimmer only extended the stop for slightly over one and a half min-
utes, the Court held that the extension was de minimis, and the officer 
needed no reasonable suspicion or consent in order to prolong the stop 
for the dog sniff. Id. at 457, 458, 653 S.E.2d at 199, 200. This Court again 
applied the de minimis rule in Sellars and held that the extension of a 
traffic stop for four minutes and 37 seconds for the purpose of a dog sniff 
was de minimis and did not violate the defendant’s Fourth Amendment 
rights. 222 N.C. App. at 252, 730 S.E.2d at 213.

We do not believe that the de minimis analysis applied in Brimmer 
and Sellars should be extended to situations when, as here, a drug dog 
was not already on the scene. Brimmer was based, in part, on Caballes’ 
holding that a dog sniff conducted during an otherwise lawful stop did 
not implicate the Fourth Amendment, 543 U.S. at 410, 160 L. Ed. 2d at 
848, 125 S. Ct. at 838, and the reasoning of that holding is inapplicable 
in the absence of an actual dog sniff or the immediate availability of a 
drug dog. 

As this Court noted in Sellars, the Court’s earlier decision in Falana, 
129 N.C. App. at 816, 501 S.E.2d at 360, held that an officer could not 
conduct a dog sniff after the original purpose of a traffic stop had 
been completed without grounds providing reasonable and articulable 
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suspicion. The Sellars Court concluded, however, that “[t]he difference 
between Falana and Brimmer is that Brimmer incorporated the 
analysis contained in later United States Supreme Court and federal 
cases that were not in existence at the time Falana was decided,” with 
the “[m]ost significant” being Caballes and “subsequent federal District 
Court and Court of Appeals decisions interpreting Caballes.” 222 N.C. 
App. at 250, 730 S.E.2d at 211. 

In Caballes, the Supreme Court was addressing a dog sniff that 
occurred during the course of a lawful traffic stop. The Court, however, 
specifically noted a distinction between a dog sniff occurring during 
a routine traffic stop and one occurring during an “unreasonably pro-
longed traffic stop.” 543 U.S. at 407, 160 L. Ed. 2d at 846, 125 S. Ct. at 837 
(citing People v. Cox, 202 Ill.2d 462, 782 N.E.2d 275 (2002)). 

In addition, the federal decisions on which Brimmer relied in adopt-
ing the de minimis exception limited that exception to situations in 
which the officer “ha[d] at his immediate disposal the canine resources 
to employ this uniquely limited investigative procedure” of a drug sniff. 
United States v. $404,905.00 in U.S. Currency, 182 F.3d 643, 649 (8th 
Cir. 1999) (emphasis added). In that case, the canine was already on the 
scene at the time of the stop. Id. at 645-46. Likewise, in Alexander, 448 
F.3d at 1015-16, the defendant was stopped by a canine officer who had 
his drug-sniffing dog in his patrol car, and the stop was prolonged by 
only four minutes to conduct a dog sniff after the defendant was notified 
that he would receive a warning ticket. 

Consequently, Brimmer must be limited to the situation in which a 
drug-sniffing dog is available at the scene of the traffic stop prior to com-
pletion of the purpose of the stop. Indeed, no North Carolina appellate 
court has held, as the trial court ruled here, that the de minimis excep-
tion applies when a canine has not already been called to the scene prior 
to completion of the lawful stop. In Brimmer, 187 N.C. App. at 453, 653 
S.E.2d at 197, the canine had arrived prior to completion of the law-
ful purpose of the stop, while in Sellers, 222 N.C. App. at 246-47, 730 
S.E.2d at 209, the dog was present in the back of the patrol car during the  
entire stop.

Moreover, in Williams, the Supreme Court specifically considered 
the constitutionality of an officer’s extending a stop after its lawful pur-
pose was completed by (1) asking questions, (2) requesting consent to 
search the defendant’s car, (3) subsequently calling for a drug-sniffing 
canine, and (4) having a drug sniff conducted. 366 N.C. at 112, 116-18, 
726 S.E.2d at 164, 166-68. Although the officer’s conduct only extended 
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the stop by 14 minutes, the Supreme Court did not conduct a de  
minimis analysis, but rather held that the extension, including the drug 
sniff, was only permissible if supported by reasonable, articulable sus-
picion or consent. Id. at 116, 726 S.E.2d at 166. In support of this hold-
ing, the Court, id., 726 S.E.2d at 166-67 (emphasis added), cited Florida 
v. Royer, 460 U.S. 491, 498, 75 L. Ed. 2d 229, 236, 103 S. Ct. 1319, 1324 
(1983), as “declaring that, absent consent to a voluntary conversation 
or to a search, a law enforcement officer may not detain a person ‘even 
momentarily without reasonable, objective grounds for doing so.’ ” 
Thus, when the dog was summoned after completion of the purpose of 
the traffic stop, the Supreme Court required a showing of reasonable, 
articulable suspicion for the stop to be prolonged in order to conduct 
the dog sniff.

Here, however, the State appears to be arguing that even in the 
absence of reasonable, articulable suspicion, defendant’s consent to a 
search was valid because it was obtained by Officer Payne threaten-
ing to have a dog sniff defendant’s car -- an action the State contends, 
based on the de minimis cases, that Officer Payne was constitutionally 
allowed to do. As this Court has acknowledged, “ ‘[a]s a general rule, 
it is not duress to threaten to do what one has a legal right to do. Nor 
is it duress to threaten to take any measure authorized by law and the 
circumstances of the case.’ ” State v. Paschal, 35 N.C. App. 239, 241, 241 
S.E.2d 92, 94 (1978) (quoting 25 Am. Jur. 2d., Duress & Undue Influence, 
§ 18, p. 375). 

The State has not, however, shown that Officer Payne had a legal 
right to conduct a dog sniff at the time that defendant gave his consent 
to a search. “ ‘[A]t the suppression hearing,’ ” the State has the burden 
“ ‘of demonstrating with particularity a constitutionally sufficient justifi-
cation of the officers’ search. . . .’ ” State v. Crews, 66 N.C. App. 671, 675, 
311 S.E.2d 895, 897 (1984) (second emphasis added) (quoting Cooke, 306 
N.C. at 136, 291 S.E.2d at 620).

First, Officer Payne did not have a canine at his “immediate disposal” 
since he had not yet called for a canine. $404,905.00 in U.S. Currency, 
182 F.3d at 649. While in Brimmer and Sellars, the canine was already on 
the scene, Officer Payne testified at the suppression hearing that “[a]s a 
general rule, it typically takes no more than ten minutes, typically five, 
sometimes less” for a canine unit to arrive at the scene after it has been 
called. Since Brimmer approved extension of a stop for only slightly 
over one and a half minutes, 187 N.C. App. at 457, 653 S.E.2d at 199, and 
Sellars approved only an extension of four minutes and 37 seconds, 222 
N.C. App. at 252, 730 S.E.2d at 213, just the projected time for arrival of 
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the canine, in this case, was substantially in excess of the time periods 
previously found to be de minimis by North Carolina courts.  

Moreover, at the time defendant consented to a search, approxi-
mately two minutes had already elapsed since the purpose for the traf-
fic stop had been achieved. Consequently, even if Brimmer and Sellars 
could apply despite the failure to summon a canine unit before the 
traffic stop was completed, the State’s evidence indicated that the stop 
would have to be extended by between seven and 12 minutes in order 
for the canine to arrive. In other words, just waiting for the canine would 
have more than doubled the length of the stop. In addition, the State 
presented no evidence regarding how long it would take for the canine 
to deploy and alert. 

Thus, even assuming that the de minimis rule could apply in the 
absence of immediate availability of a dog, the State did not present 
evidence that Officer Payne obtained defendant’s consent to search by 
threatening to do something -- a dog sniff -- that he had a legal right to do. 
Based on the State’s evidence, Officer Payne did not have the legal right 
to conduct a dog sniff because he did not have a canine at his immediate 
disposal and, in any event, the State did not establish that Officer Payne 
could have completed the dog sniff in a de minimis period of time. The 
State has cited no case suggesting that consent may properly be obtained 
by a threat to perform an act that might or might not be legal depending 
on how the threatened event hypothetically could unfold.2 The State has, 
therefore, failed to prove that defendant’s consent was valid.  

The State nonetheless cites State v. Barden, 356 N.C. 316, 572 S.E.2d 
108 (2002), State v. McMillan, 214 N.C. App. 320, 718 S.E.2d 640 (2011), 
and State v. Cummings, 188 N.C. App. 598, 656 S.E.2d 329 (2008), in 
support of its argument that defendant’s consent to search was valid in 
this case. However, in Barden, McMillan, and Cummings, there was no 
indication that the respective defendants were unconstitutionally seized 
when they gave consent to searches or seizures of items. See Barden, 

2. We also note that the State’s argument requires that we review the videotape of 
the encounter with a stopwatch in hand calculating the minutes and seconds elapsing 
for each stage of the stop and then adding to the time by which the stop was actually 
extended estimates of the additional time that might typically be necessary for a canine 
unit to arrive. Then, we must determine how many additional minutes of detention are 
too many. Is seven minutes waiting for a dog too much? Eight minutes? Nine minutes? 
What is the basis for making that decision? Constitutional rights should not hinge on such 
arbitrary calculations and determinations. With Brimmer and Sellars, since the dog was 
already there and the stop was extended only by the time necessary for the dog to sniff the 
vehicle and alert, such arbitrariness was not present.
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356 N.C. at 341, 572 S.E.2d at 125-26 (holding defendant’s consent to 
seizure of his shoes was valid when defendant voluntarily drove to site 
of police interview and voluntarily gave statements concerning crime); 
McMillan, 214 N.C. App. at 331, 718 S.E.2d at 648 (holding defendant’s 
consent to seizure of physical items was valid when defendant volun-
tarily went to sheriff’s department, was informed he was under “ ‘inves-
tigative detention,’ ” and was told he could either consent to seizure of 
items or officers would detain him until they could prepare and execute 
search warrant for items, since officers “reasonably believed they had 
sufficient probable cause” to obtain search warrant); Cummings, 188 
N.C. App. at 603-04, 656 S.E.2d at 332-33 (holding defendant’s consent 
to search of his vehicle voluntarily given when defendant agreed to go 
to law enforcement headquarters for questioning and while at headquar-
ters, signed consent form for search of vehicle). Those cases are, there-
fore, inapplicable here.3 

In sum, after Officer Payne had addressed the original purpose 
for the traffic stop, he continued to detain defendant without either  
(1) defendant’s valid consent or (2) reasonable, articulable suspicion of 
criminal activity. Accordingly, the officer’s continued detention of defen-
dant violated defendant’s Fourth Amendment right against unreason-
able seizures and defendant’s subsequent consent to a search of his car 
was involuntary as a matter of law. See Myles, 188 N.C. App. at 51, 654 
S.E.2d at 758 (“Since [the officer’s] continued detention of defendant 
was unconstitutional, defendant’s consent to the search of his car was 
involuntary.”). 

Because defendant’s consent to search his car was the product of 
an unconstitutional seizure, the trial court erred in denying defendant’s 
motion to suppress. Accordingly, we reverse and remand to the trial 
court for entry of an order vacating defendant’s guilty pleas.

Reversed and remanded.

Judges STEPHENS and ERVIN concur.

3. Although the State also cites State v. Wrenn, 316 N.C. 141, 146, 147, 340 S.E.2d 
443, 447, 448 (1986), the defendant in Wrenn was lawfully arrested at the time his car was 
searched, and the search was, therefore, a valid search incident to the defendant’s arrest.
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STATE OF NORTH CAROLINA
v.

COREY LAMONT McCLAMB

No. COA13-996

Filed 1 July 2014

Child Abuse, Dependency, and Neglect—felony child abuse by 
sexual act—vaginal intercourse

The trial court did not err by denying defendant’s motion to 
dismiss the charge of felony child abuse by a sexual act based on 
vaginal intercourse. Contrary to defendant’s assertion, the General 
Assembly intended the term “sexual act,” as it is used in N.C.G.S.  
§ 14-318.4(a2) of Article 39, to include vaginal intercourse.

Appeal by Defendant from Judgments entered 11 February 2013 by 
Judge C. W. Bragg in Forsyth County Superior Court. Heard in the Court 
of Appeals 19 February 2014. 

Attorney General Roy Cooper, by Assistant Attorney General 
Sherri Horner Lawrence, for the State.

David L. Neal for Defendant. 

STEPHENS, Judge.

Procedural History and Evidence

On 11 July 2011, Defendant Corey Lamont McClamb was indicted 
on three counts of felony child abuse by sexual act under N.C. Gen. Stat.  
§ 14-318.4(a2); three counts of indecent liberties with a child under N.C. 
Gen. Stat. § 14-202.1; one count of statutory rape or sexual offense of a 
person who is thirteen, fourteen, or fifteen years old when the perpe-
trator is at least six years older than the victim under N.C. Gen. Stat.  
§ 14-27.7A(a); and two counts of intercourse and sexual offense with a 
child under N.C. Gen. Stat. § 14-27.7(a). The first count of felony child 
abuse by sexual act was based on vaginal intercourse, the second count 
was based on cunnilingus, and the third count was based on fellatio. On 
6 February 2012, Defendant was indicted under section 14-27.7A(a) on 
one additional count of statutory rape or sexual offense of a person who 
is thirteen, fourteen, or fifteen years old when the perpetrator is at least 
six years older than the victim and two counts of intercourse and sexual 
offense with a child under section 14-27.7(a). The case came on for trial 
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on 4 February 2013. At trial, the State’s relevant evidence tended to show 
the following:

“Jane,”1 Defendant’s biological daughter, began living with 
Defendant at his residence in Alabama when she was eight years old 
and Defendant was approximately thirty-three years old. While Jane was 
there, Defendant made her perform oral sex on him. According to Jane, 
this occurred four or five times a month. Additionally, Defendant once 
kissed Jane by putting his tongue in her mouth when she was “around 
[nine] or [ten].” When Jane “turned [ten], [Defendant also] tried to put 
his penis in [Jane’s] vagina, but it hurt, and he stopped.”

When Jane was eleven or twelve, Defendant sent her to live with 
his great aunt in Georgia. At the end of the school year, Defendant 
retrieved Jane from Georgia and brought her back to his residence in 
Alabama. When Jane returned, Defendant made her perform oral sex 
on him roughly “four times a month.” Approximately six months after 
arriving in Alabama, when Jane was “around . . . [thirteen],” Defendant 
sent Jane to Winston-Salem, North Carolina to live with his friend. About 
a year later, Defendant joined Jane in Winston-Salem, and they moved 
to a homeless shelter. Roughly six months after that, “around [June of 
2009],” when Jane was fourteen years old, Defendant and Jane moved 
into an apartment in Winston-Salem. 

Jane testified that “many times . . . at night [in the new Winston-
Salem residence, Defendant] came into [her] room, and [Defendant] 
made [her] perform oral sex on [him]. [Defendant would also perform] 
oral sex on [her].” Defendant engaged in vaginal intercourse with Jane. 
This occurred for the first time when Jane was fourteen years old. 
Defendant came into Jane’s bedroom, made her perform oral sex on 
him, performed oral sex on her, and “put his penis in [Jane’s] vagina.” 
Defendant would force Jane to have vaginal intercourse with him  
“[s]ix times a month.” The vaginal intercourse took place in Jane’s bed-
room, in Defendant’s bedroom, and once in the living room. A foren-
sics expert for the State testified that Defendant’s semen was found on 
Jane’s comforter. The sexual assault nurse examiner testified that Jane’s 
vagina exhibited a tear, swelling, and redness that was consistent with  
Jane’s testimony. 

Defendant denied molesting or raping Jane. He testified that 
his semen was likely on Jane’s comforter because Jane left it in the 

1. A pseudonym is used to protect the juvenile’s identity. 
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living room, where Defendant “probably used [it] one time” with one of  
his girlfriends. 

At the close of all the evidence, Defendant moved to dismiss the 
charges against him, including the three counts of felony child abuse by 
sexual act. The trial court denied the motion. After closing arguments, 
the trial court instructed the jury on felonious child abuse by sexual act 
and defined sexual act to include vaginal intercourse. Following delib-
erations, the jury found Defendant guilty on eleven of the twelve charges 
and returned no verdict on one count of statutory rape. Except for the 
three charges of felony child abuse by a sexual act, the jury also found 
that Defendant abused a position of trust or confidence in the commis-
sion of these crimes. On 11 February 2013, Defendant was sentenced 
to three consecutive terms of 456 months to 557 months incarceration. 
Defendant gave notice of appeal in open court. 

Discussion

The sole issue on appeal is whether the trial court erred in denying 
Defendant’s motion to dismiss as it pertains to the single charge of fel-
ony child abuse by a sexual act based on vaginal intercourse. Defendant 
argues that the court erred because he could not “legally be convicted” 
of the charge under the trial court’s definition of sexual act. We disagree. 

“In a criminal case, a defendant may not make insufficiency of the 
evidence to prove the crime charged the basis of an issue presented on 
appeal unless a motion to dismiss the action . . . is made at trial.” N.C.R. 
App. P. 10(a)(3). “This Court reviews the trial court’s denial of a motion 
to dismiss de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 
33 (2007). 

Upon [the] defendant’s motion for dismissal, the ques-
tion for the [appellate c]ourt is whether there is substan-
tial evidence (1) of each essential element of the offense 
charged, or of a lesser offense included therein, and (2) of 
[the] defendant’s being the perpetrator of such offense. If 
so, the motion is properly denied. 

State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 (citation omitted), 
cert. denied, 531 U.S. 890, 148 L. Ed. 2d 150 (2000). “In making its deter-
mination, the trial court must consider all evidence admitted, whether 
competent or incompetent, in the light most favorable to the State, giv-
ing the State the benefit of every reasonable inference and resolving any 
contradictions in its favor.” State v. Rose, 339 N.C. 172, 192, 451 S.E.2d 
211, 223 (1994), cert. denied, 515 U.S. 1135, 132 L. Ed. 2d 818 (1995). 
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Defendant argues that the trial court erred in denying his motion 
to dismiss because the term “sexual act” does not include vaginal inter-
course under N.C. Gen. Stat. § 14-318.4(a2). Specifically, Defendant 
asserts that we are bound by our determination in State v. Stokes, 216 
N.C. App. 529, 532, 718 S.E.2d 174, 176-77 (2011), that the definition of 
sexual act in Article 7A, section 14-27.1(4), which explicitly excludes 
vaginal intercourse as a sexual act, “control[s] in the felony child abuse 
by sexual act cases [under Article 39].” We disagree.

The relevant statutory provisions are as follows:

ARTICLE 7A. RAPE AND OTHER SEX OFFENSES

§ 14-27.1. Definitions.

As used in this Article, unless the context requires 
otherwise:

. . . .

(4) “Sexual act” means cunnilingus, fellatio, analingus, or 
anal intercourse, but does not include vaginal intercourse.

. . . .

§ 14-27.2. First-degree rape.

(a) A person is guilty of rape in the first degree if the per-
son engages in vaginal intercourse:

(1) With a victim who is a child under the age of [thir-
teen] years and the defendant is at least [twelve] years 
old and is at least four years older than the victim; or

(2) With another person by force and against the will 
of the other person, and:

a. Employs or displays a dangerous or deadly 
weapon or an article which the other person 
reasonably believes to be a dangerous or deadly 
weapon; or

b. Inflicts serious personal injury upon the vic-
tim or another person; or

c. The person commits the offense aided and 
abetted by one or more other persons.

. . . .
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§ 14-27.4. First-degree sexual offense.

(a) A person is guilty of a sexual offense in the first degree 
if the person engages in a sexual act:

(1) With a victim who is a child under the age of [thir-
teen] years and the defendant is at least [twelve] years 
old and is at least four years older than the victim; or

(2) With another person by force and against the will 
of the other person, and:

a. Employs or displays a dangerous or deadly 
weapon or an article which the other person 
reasonably believes to be a dangerous or deadly 
weapon; or

b. Inflicts serious personal injury upon the vic-
tim or another person; or

c. The person commits the offense aided and 
abetted by one or more other persons.

. . . .

ARTICLE 39. PROTECTION OF MINORS. 

. . . .

§ 14-318.4. Child abuse a felony.

. . . .

(a2) Any parent or legal guardian of a child less than [six-
teen] years of age who commits or allows the commis-
sion of any sexual act upon the child is guilty of a Class D 
felony.

N.C. Gen. Stat. §§ 14-27.1(4), -27.2(a), -27.4(a), -318.4(a2) (2013).

In response to Defendant’s argument, the State asserts that vaginal 
intercourse is a part of the definition of “sexual act” for the purposes of 
section 14-318.4(a2) because our holding in Stokes “[does] not specifi-
cally address the issue of whether . . . the statutory definition of [‘]sexual 
act[’] in [section] 14-27.1(4) applies to Article 39 offenses.” To support its 
assertion, the State makes the following three arguments: 

First, the “legislature clearly indicated that the definition of the 
term ‘sexual act’ under [section] 14-27.1(4) applies solely to offenses . . .  
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within Article 7[A] by including the language, ‘as used in this Article,’ at 
the beginning of the statutory section defining terms for Article 7[A].” 
Second, incorporation of an Article 7A definition into Article 39 is con-
trary to legislative intent because the reason to distinguish sexual act 
from vaginal intercourse in Article 7A is “to distinguish rape from first 
and second degree sexual offense and other sexual offense references 
within Article 7[A].” As the State points out, “[t]he usage of the two terms 
indicates that the [General Assembly] intended such a distinction under 
Article 7[A] to reduce the possibility of confusion between vaginal inter-
course for rape and a sexual act for a sexual offense.” See generally State 
v. Lucas, 302 N.C. 342, 346, 275 S.E.2d 433, 436 (1981) (“The only sexual 
act excluded from the statutory definition [in Article 7A] relates to vagi-
nal intercourse, a necessary omission because vaginal intercourse is an 
element of the crimes of first and second degree rape . . . .”). The State 
contends that while the need to distinguish between a “sexual act” and 
vaginal intercourse exists when punishing rape and other sexual offenses 
differently, the distinction is not necessary where one statute is designed 
to punish the sexual abuse of children in its entirety. Third, the State 
points to Article 27A’s definition of “aggravated offense” to show the leg-
islature’s intention to include vaginal intercourse within the meaning of 
“sexual act” for non-Article 7A offenses. That definition provides that an 
aggravated offense includes “engaging in a sexual act involving vaginal, 
anal, or oral penetration.” We fully agree with the State’s position. 

We conclude that our holding in Stokes is controlling with respect 
to the meaning of the term “sexual act” as used in section 14-318.4(a2) 
only in light of the narrow factual circumstances and legal issue raised 
therein. The defendant in Stokes was charged with violating section 
14-318.4(a2) of Article 39. 216 N.C. App. at 532, 718 S.E.2d at 176-77. On 
appeal, we addressed whether the State presented sufficient evidence 
that the defendant violated section 14-318.4(a2) when he digitally pen-
etrated the victim’s vagina. Id. Citing the Article 7A definition of “sexual 
act,” which includes penetration by any object into the genital opening of 
another person’s body, we concluded that digital vaginal penetration con-
stitutes a sexual act. See id. We did not hold, however, that the Article 7A 
definition of sexual act applies to exclude vaginal intercourse as a sexual 
act under Article 39. That question simply was not present in Stokes.2

2.  This Court’s discussion in State v. Lark, 198 N.C. App. 82, 88–89, 678 S.E.2d 693, 
698–99 (2009), is similarly limited to an analysis of fellatio as a sexual act under the Article 
7A definition when applied to an Article 39 prosecution. Lark likewise does not address 
whether vaginal intercourse constitutes a sexual act under Article 39.
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Article 7A prefaces its list of definitions by clarifying that such defi-
nitions are specific to Article 7A “unless context requires otherwise.” 
N.C. Gen. Stat. § 14-27.1. In that article, a criminal “sexual act” is dis-
tinct from criminal “vaginal intercourse” because vaginal intercourse is 
separately addressed in the context of rape. No such distinction exists 
in Article 39. There is no separate provision involving vaginal inter-
course and, thus, no need for any such distinction. Moreover, it would 
be absurd to conclude — as Defendant’s interpretation of Stokes would 
have us do — that a parent or guardian who engaged in anal intercourse 
with a child less than 16 years old, for example, would be guilty of fel-
ony child abuse under section 14-318.4(a2) while a parent or guardian 
who engaged in vaginal intercourse would not be guilty. Therefore, we 
hold that the General Assembly intended the term “sexual act,” as it is 
used in section 14-318.4(a2) of Article 39, to include vaginal intercourse. 
Accordingly, we find no error.

NO ERROR.

Judges BRYANT and DILLON concur. 

LAKISHA WIGGINS anD G. ELVIN SMALL, as guarDian aD liteM for  
ROY LEE BROTHERS, a Minor, Plaintiffs

v.
EAST CAROLINA HEALTH-CHOWAN, INC. D/B/a CHOWAN HOSPITAL anD  

MICHAEL DAVID GAVIGAN, M.D., DefenDants

No. COA13-1428

Filed 1 July 2014

Medical Malpractice—medical negligence—sudden emergency 
doctrine inapplicable

The trial court erred by instructing the jury on the sudden emer-
gency doctrine because the doctrine is not applicable in medical 
negligence actions and was therefore misleading and likely affected 
the outcome of the trial.

Appeal by plaintiffs from judgment entered 15 April 2013 by Judge 
Gary E. Trawick in Chowan County Superior Court. Heard in the Court 
of Appeals 22 April 2014.
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Charles G. Monnett III & Associates, by Charles G. Monnett III, for 
plaintiffs-appellants. 

Harris, Creech, Ward and Blackerby, P.A., by Charles E. Simpson, 
Jr. and Thomas E. Harris, for defendant-appellee. 

HUNTER, Robert C., Judge.

Lakisha Wiggins (“Ms. Wiggins”) and G. Elvin Small, guardian ad 
litem for Ms. Wiggins’s son, Roy Lee Brothers, (“Roy”) (collectively 
“plaintiffs”) appeal from judgment entered on 15 April 2013 in favor of 
East Carolina Health-Chowan, Inc. d/b/a Chowan Hospital (“Chowan 
Hospital” or “defendant”) on plaintiffs’ medical negligence claim.1 On 
appeal, plaintiffs argue that the trial court erred by: (1) instructing the  
jury on the sudden emergency doctrine; and (2) failing to instruct  
the jury on defendant’s liability for unsuccessful or harmful subsequent 
medical treatment necessitated by defendant’s negligence. 

After careful review, we hold that the trial court erred by instructing 
the jury on the sudden emergency doctrine and remand for a new trial. 

BACKGROUND

The evidence presented at trial established the following facts: On 
Friday, 8 July 2005, Ms. Wiggins was admitted to Chowan Hospital for 
labor and delivery of her son, Roy. Labor was induced on Friday night 
but was discontinued until the following morning. Prior to Ms. Wiggins’s 
arrival at Chowan Hospital, there was no indication that anything was 
wrong with Roy or that he had suffered any injury. After a brief pause 
the night before, induction resumed at 8:08 a.m. on 9 July 2005 with the 
administration of the drug Pitocin. Though required by hospital proto-
cols, no vaginal exam was conducted at this time. At around 12:54 p.m., 
a nurse performed a vaginal exam on Ms. Wiggins and discovered an 
umbilical cord prolapse. 

A cord prolapse is a condition where the umbilical cord protrudes 
from the vagina. The baby’s blood supply and oxygen may become com-
promised if the cord is compressed. Low blood flow and low oxygen can 
cause damage to a baby’s brain. Standards of practice require a baby to 
be delivered as soon and as safely as possible by emergency cesarean 
section (“C-section”) in the event of a cord prolapse. 

1.  Dr. Michael Gavigan (“Dr. Gavigan”) was also named as a defendant in plaintiffs’ 
complaint. He is no longer a defendant to this suit and is not a party in this appeal. 
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After discovering the cord prolapse, the nurses immediately called 
the attending physician, Dr. Gavigan, and preparations were made for an 
emergency C-section. It took sixteen minutes to move Ms. Wiggins into 
the operating room. Dr. Gavigan proceeded with the C-section under 
local anesthetic. 

Roy was delivered at 1:30 p.m. with APGAR scores of 0 at one min-
ute after birth, 3 at five minutes, and 7 at ten minutes. An APGAR score is 
a test designed to evaluate a newborn’s physical condition using a score 
of 0-10 and to determine whether any immediate additional or emer-
gency care is needed. Dr. Charles O. Harris, a practicing obstetrician, 
testified at trial that an APGAR score of 0 means the baby had no heart 
rate, no respiratory rate, and no muscle tone. He further testified that  
“[Roy’s] ten minute APGAR was seven which is normal” and stated  
that Roy’s initial resuscitation by the pediatric team “went well.”  

Following delivery, Roy was transferred to The Children’s Hospital 
of the King’s Daughters in Norfolk, Virginia (“The Children’s Hospital”) 
for further treatment. At the time, The Children’s Hospital was a partici-
pant in clinical trials for an experimental cooling procedure that is used 
on newborns who suffer brain damage due to low oxygen or blood flow 
at birth. The cooling is meant to reduce the metabolic needs of a new-
born’s brain tissue to help prevent long-term damage. This procedure 
was performed on Roy when the transport team arrived. However, the 
procedure was discontinued after Roy experienced a second episode of 
low oxygen while being cooled. 

Plaintiffs filed a complaint against Chowan Hospital and Dr. Gavigan 
on 27 June 2008 alleging that Roy sustained severe brain injury as  
a proximate result of defendants’ failure to perform a C-section in a 
timely manner. According to the complaint, Roy has permanent cogni-
tive impairments and loss of motor control due to the complications 
with his birth. At trial, plaintiffs presented testimony of liability expert  
Dr. Fred Duboe (“Dr. Duboe”), who testified that Chowan Hospital’s 
nurses were negligent by failing to: (1) perform a vaginal exam imme-
diately before administering Pitocin as required by the applicable stan-
dards of practice and the hospital’s own protocols; (2) notify Dr. Gavigan 
of the results of the vaginal exam that should have been performed;  
(3) give Terbutaline to slow or stop Ms. Wiggins’s contractions after the 
cord prolapse occurred; and (4) move Ms. Wiggins to the operating room 
expediently before Roy’s delivery by emergency C-section. 

Several expert witnesses at trial testified that a cord prolapse is 
uncommon and qualifies as a medical emergency. All of the healthcare 
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providers and experts who testified at trial agreed that Ms. Wiggins did 
not have any risk factors for a cord prolapse. 

During the charge conference, defendants requested and the trial 
court agreed to give an instruction regarding the sudden emergency doc-
trine, which lessens the standard of care for a defendant in certain emer-
gency situations; plaintiffs preserved their objections to the instruction. 
The jury returned a verdict in favor of defendants on 20 March 2013, and 
judgment was filed 15 April 2013. Plaintiffs timely filed and served notice 
of appeal. 

DISCUSSION

I.  Jury Instruction on the Sudden Emergency Doctrine

Plaintiffs argue that the trial court erred by instructing the jury on 
the sudden emergency doctrine because the doctrine is not applicable 
in medical negligence actions and was therefore misleading and likely 
affected the outcome of the trial. We agree. 

The trial court is responsible for ensuring that the jury is properly 
instructed before deliberations begin. Mosley & Mosley Builders, Inc. 
v. Landin Ltd., 87 N.C. App. 438, 445, 361 S.E.2d 608, 612 (1987) (“It 
[is] the duty of the [trial] court to instruct the jury upon the law with 
respect to every substantial feature of the case.”). A trial court’s primary 
purpose in instructing the jury is “the clarification of issues, the elimina-
tion of extraneous matters, and a declaration and an application of the 
law arising on the evidence.” Littleton v. Willis, 205 N.C. App. 224, 228, 
695 S.E.2d 468, 471 (2010). In considering whether to give a requested 
jury instruction, the evidence must be viewed in the light most favorable 
to the party requesting the instruction. Carrington v. Emory, 179 N.C. 
App. 827, 829, 635 S.E.2d 532, 534 (2006). On appeal, this Court should 
consider the jury charge contextually and in its entirety. Hammel v. USF 
Dugan, Inc., 178 N.C. App. 344, 347, 631 S.E.2d 174, 178 (2006). 

The charge will be held to be sufficient if it presents the 
law of the case in such manner as to leave no reasonable 
cause to believe the jury was misled or misinformed. The 
party asserting error bears the burden of showing that 
the jury was misled or that the verdict was affected by an 
omitted instruction. Under such a standard of review, it 
is not enough for the appealing party to show that error 
occurred in the jury instructions; rather, it must be dem-
onstrated that such error was likely, in light of the entire 
charge, to mislead the jury.
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Id. (citations and quotation marks omitted). 

The North Carolina Pattern Jury Instruction for the standard of care 
in a medical negligence case is based on the duties enunciated in Hunt 
v. Bradshaw, 242 N.C. 517, 521, 88 S.E.2d 762, 765 (1955), and later codi-
fied into N.C. Gen. Stat. § 90-21.12 (2013).2 It provides that a plaintiff 
needs to prove that the defendant was negligent in providing medical 
care by establishing a violation of any one of the following duties: 

(1) The duty to use their best judgment in the treatment 
and care of their patient; 

(2) The duty to use reasonable care and diligence in the 
application of their knowledge and skill to their patient’s 
care; and 

(3) The duty to provide healthcare in accordance with the 
standards of practice among members of the same health-
care profession with similar training and experience situ-
ated in the same or similar communities at the time the 
healthcare is rendered.

N.C.P.I. –Civ. 809.00A (2013). 

Here, in addition to giving the pattern instruction for the healthcare 
professional standard in N.C.P.I.-Civ. 809.00A, the trial court also used 
the following pattern jury instruction requested by defendants on the 
sudden emergency doctrine:

2.  We note that the General Assembly recently amended section 90.21-12 to address 
the precise issue raised in this appeal. Subsection (b) provides: 

(b) In any medical malpractice action arising out of the furnishing or the 
failure to furnish professional services in the treatment of an emergency 
medical condition, as the term “emergency medical condition” is defined 
in 42 U.S.C. § 1395dd(e)(1)(A), the claimant must prove a violation of the 
standards of practice set forth in subsection (a) of this section by clear 
and convincing evidence.

N.C. Gen. Stat. § 90-21.12(b). Thus, rather than lowering the applicable standard of care, 
as with the sudden emergency doctrine, the General Assembly elected to raise the burden 
of proof for medical negligence actions arising from treatment of emergency medical con-
ditions. However, because this amendment altered rather than clarified the law, and the 
facts which form the basis of this cause of action occurred prior to the amended statute’s 
effective date of 1 October 2011, we cannot apply this provision here. See Ray v. N.C. 
Dep’t. of Transp., 366 N.C. 1, 8-10, 727 S.E.2d 675, 681-82 (2012) (“In the event that the 
amendment is a substantive change in the law, the effective date will apply.”); see also 2011 
Sess. Laws 400 § 11 (noting that section 90-21.12(b) “become[s] effective October 1, 2011, 
and appl[ies] to causes of actions arising on or after that date”). 
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A person who, through no negligence of his own, is sud-
denly and unexpectedly confronted with imminent danger 
to himself and others, whether actual or apparent, is not 
required to use the same judgment that would be required 
if there were more time to make a decision. The person’s 
duty is to use that degree of care which a reasonable and 
prudent person would use under the same or similar cir-
cumstances. If, in a moment of such emergency, a person 
makes a decision that a reasonable and prudent person 
would make under the same or similar conditions, he does 
all that the law requires, even if in hindsight some different 
decision would have been better or safer. 

N.C.P.I.–Civ. 102.15 (2013). 

The applicability of the sudden emergency doctrine in medical 
negligence actions is an issue of first impression in North Carolina. 
Plaintiffs argue that the sudden emergency doctrine does not apply 
in medical negligence actions because medical emergencies are 
already contemplated and built-in to the standard of care for medical 
professionals; thus, plaintiffs argue that the trial court’s charge to 
consider a what a “reasonable and prudent person” would do in a medical 
emergency was misleading to the jury, where they were also instructed 
to consider defendant’s actions “in accordance with the standards of 
practice among members of the same healthcare profession.” Defendant 
argues that the sudden emergency doctrine is equally applicable in 
medical negligence cases as it is in ordinary negligence cases. Defendant 
further contends that the instruction regarding the sudden emergency 
doctrine was not misleading when considered contextually in light of 
the entire jury charge. 

In a general negligence action in North Carolina, the sudden emer-
gency instruction can be requested when a party presents substantial 
evidence showing that a party (1) perceived an emergency situation and 
reacted to it, and (2) the emergency was not created by that party’s own 
negligence. Carrington, 179 N.C. App. at 829-30, 635 S.E.2d at 534. “The 
doctrine of sudden emergency creates a less stringent standard of care 
for one who, through no fault of his own, is suddenly and unexpect-
edly confronted with imminent danger to himself or others.” Marshall 
v. Williams, 153 N.C. App. 128, 131, 574 S.E.2d 1, 3 (2002) (citation and 
quotation marks omitted). 

The state of the law on the doctrine of sudden emergency 
has been thoroughly stated by our courts. One who is 
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required to act in an emergency is not held by the law to 
the wisest choice of conduct, but only to such choice as a 
person of ordinary care and prudence, similarly situated 
would have been. 

Masciulli v. Tucker, 82 N.C. App. 200, 205-06, 346 S.E.2d 305, 308 (1986) 
(citation and quotation marks omitted).

Because our Courts have yet to address whether this doctrine applies 
to medical negligence cases, defendant relies on cases from Tennessee, 
New Mexico, and Massachusetts in which the appellate courts in those 
jurisdictions have affirmed application of the sudden emergency doc-
trine in the medical negligence context. In Olinger v. Univ. Med. Ctr., 
269 S.W.3d 560 (Tenn. Ct. App. 2008), the Tennessee Court of Appeals 
affirmed the trial court’s jury instruction on the sudden emergency 
doctrine in a case involving labor and delivery that left the newborn 
baby with brachial plexus palsy. Olinger, 269 S.W.3d at 561. The doc-
tor attempted two different maneuvers to resolve the shoulder dystrocia 
and it was found that the failure of those maneuvers was extremely rare. 
Id. at 565. Experts testified at trial that the failure of a doctor to resolve 
shoulder dystrocia with two typical maneuvers should be considered a 
medical emergency. Id. at 566. The court stated: 

We agree with [p]laintiffs’ argument that because of a phy-
sician’s training and background, the sudden emergency 
doctrine has a limited application in medical malpractice 
cases. Simply because there is a medical complication 
does not necessarily mean that there is a sudden emer-
gency. We are not, however, willing to go as far as argued 
by [p]laintiffs and hold that the sudden emergency doc-
trine never is applicable in a medical emergency situation.

Id. at 568-69. 

In another case, the Tennessee Court of Appeals found material 
evidence of a sudden emergency when an individual with a minor cut 
on her finger subsequently experienced a vasovagal reaction after an 
emergency room doctor administered a numbing shot, and she subse-
quently fell off the gurney bed and developed a traumatic brain injury 
as a result of her fall. See Ross v. Vanderbilt Uni. Med. Ctr., 27 S.W.3d 
523, 525-26 (Tenn. Ct. App. 2000). The plaintiffs argued that the doc-
tor was negligent because he left the bedside without putting up the  
bedrails, id. at 526, and “that the sudden emergency doctrine is not appli-
cable in a medical malpractice case to lower the standard of accept-
able professional practice required of an emergency room physician.”  
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Ross, 27 S.W.3d at 526, 529. The appellate court disagreed and held that 
“under the appropriate facts,” the sudden emergency doctrine may be 
applied in assessing an emergency room doctor’s fault. Id. at 530. In so 
holding, the court emphasized the importance of the sudden emergency 
doctrine in a comparative fault jurisdiction, while noting there may also 
be instances where the doctrine may come into play when no compara-
tive fault is alleged. Id. at 527-28. The court also noted that the doctrine 
does not constitute a defense “as a matter of law,” and does not negate 
the defendant’s liability, but must be considered as a factor in the com-
parative fault analysis. Id.

Defendant also cites Sutherlin v. Fenenga, 810 P.2d 353, 356 (N.M. 
Ct. App. 1991), where a 16-year-old boy who came into the emergency 
room with a sports injury to his knee died after an anesthesia machine 
malfunctioned during surgery, causing a rupture to his right lung. The 
New Mexico Court of Appeals held the defendant was entitled to an 
instruction on sudden medical emergency, which would have lowered 
the healthcare professionals’ standard of care. Sutherlin, 810 P.2d at 360. 

Finally, defendant cites Linhares v. Hall, 257 N.E.2d 429 (Mass. 
1970), a case involving a medical negligence suit against an anesthesi-
ologist after a minor plaintiff suffered a cardiac arrest during a routine 
tonsillectomy. The plaintiffs argued that cardiac arrest is always a pos-
sible complication during surgery and it should not be assumed to be “an 
emergency within the meaning of the emergency doctrine.” Linhares, 
257 N.E.2d at 430. The appellate court disagreed and held “if an emer-
gency did exist, a fact left to the determination of the jury, the defendant 
then and in that event was held to the exercise of a certain standard of 
care.” Id. 

Based on these cases, defendant argues that the sudden emergency 
doctrine is equally applicable to healthcare providers in North Carolina 
as it is to a layperson, and thus the trial court’s instruction on the sudden 
emergency doctrine here was without error. For the following reasons, 
we disagree. 

In North Carolina, the sudden emergency doctrine has been applied 
only to ordinary negligence claims, mostly those arising out of motor 
vehicle collisions, and has never been utilized in a medical negligence 
case. See, e.g., McDevitt v. Stacy, 148 N.C. App. 448, 458, 559 S.E.2d 201, 
209 (2002); Ligon v. Matthew Allen Strickland, 176 N.C. App. 132, 141, 
625 S.E.2d 824, 831 (2006); Long v. Harris, 137 N.C. App 461, 467, 528 
S.E.2d 633, 637 (2000). Even in cases where the facts giving rise to suit 
could presumably be categorized as sudden medical emergencies, the 
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general standard of care for healthcare professionals has been sufficient 
to assess liability. See O’Mara v. Wake Forest Univ. Health Services, 184 
N.C. App 428, 434, 646 S.E.2d 400, 404 (2007) (utilizing the healthcare 
professional standard where the plaintiff alleged that a child’s spastic 
quadriparetic cerebral palsy was caused by oxygen deprivation dur-
ing the final thirty minutes of birth); Lentz v. Thompson, 269 N.C. 188, 
192, 152 S.E.2d 107, 110 (1967) (applying the standard of “professional 
knowledge and skill ordinarily had by those who practice that branch of 
the medical art or science” where the plaintiff’s spinal accessory nerve 
was severed during surgery). 

The application of the healthcare professional standard of care to a 
wide range of factual scenarios is not accidental. Our Supreme Court has 
described the standard for medical professionals as “completely unitary 
in nature, combining in one test the exercise of ‘best judgment,’ ‘reason-
able care and diligence’ and compliance with the ‘standards of practice 
among members of the same health care profession with similar train-
ing and experience situated in the same or similar communities.’ ” Wall 
v. Stout, 310 N.C. 184, 193, 311 S.E.2d 571, 577 (1984) (emphasis added) 
(holding that the passage of section 90-21.12 did not abrogate the duties 
of healthcare professionals created at common law). Part of the stan-
dard developed at common law is to examine a healthcare professional’s 
conduct in light of the factual circumstances of the case. In Brawley  
v. Heymann, a semiconscious patient fell off of a narrow examining 
table to which he was not secured. Brawley v. Heymann, 16 N.C. App 
125, 128, 191 S.E.2d 366, 367-368 (1972). This Court held that “[a] jury 
could reasonably conclude from such findings that defendant failed to 
give, or see that plaintiff was given, such care as a reasonably prudent 
physician in the same or similar circumstances would have pro-
vided[.]” Id. (emphasis added). 

Thus, the standard of care for healthcare professionals, both at com-
mon law and as enunciated in section 90-21.12, is designed to accom-
modate the factual exigencies of any given case, including those that 
may be characterized as medical emergencies. Therefore, we hold  
that the sudden emergency doctrine is unnecessary and inapplicable in 
such cases, and the trial court’s instruction on the sudden emergency 
doctrine here was “likely, in light of the entire charge, to mislead the 
jury.” Hammel, 178 N.C. App. at 347, 631 S.E.2d at 177. Because this 
erroneous instruction likely misled the jury, we remand for a new trial. 

Even if we were to hold that that the sudden emergency doctrine is 
applicable in medical negligence cases, the trial court’s specific instruc-
tions here would still require a new trial. The trial court instructed the 
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jury that it should assess defendant’s actions in light of what a reason-
able and prudent person would do when faced with the same emergency. 
However, even in cases from other jurisdictions where the sudden emer-
gency doctrine was applied in medical negligence actions, the language 
used by those trial courts limited the standard to a reasonable health-
care professional, not a reasonable person. For example, the sudden 
emergency instruction as given in Olinger was as follows: 

A physician/nurse who is faced with a sudden or unex-
pected emergency that calls for immediate action is not 
expected to use the same accuracy or judgment as a per-
son acting under normal circumstances who has time to 
think and reflect before acting. A physician/nurse faced 
with a sudden emergency is required to act within the 
recognized standard of care applicable to that physician 
or nurse. A sudden emergency will not excuse the actions 
of a person whose own negligence created the emergency.

Olinger, 269 S.W.3d at 564 (emphasis added). The sudden emergency 
instruction given in Ross reads: 

A physician who is faced with a sudden or unex-
pected emergency that calls for immediate action is not  
expected to use the same accuracy of judgment as a  
physician acting under normal circumstances . . . .

Ross, 27 S.W.3d at 526-27 (emphasis added). Finally, the instruction that 
the defendant requested in Sutherlin, UJI Civ. 13–1113, was specifically 
designed for use in medical cases. Sutherlin, 810 P.2d at 360. UJI Civ. 
13–1113 provided that: 

A doctor who, without negligence on his part, is suddenly 
and unexpectedly confronted with peril arising from 
either the actual presence or the appearance of imminent 
danger to the patient, is not expected nor required to use 
the same judgment and prudence that is required of the  
doctor in the exercise of ordinary care in calmer and 
more deliberate moments.

Id. (emphasis added).

Thus, when compared to the instructions in the cases cited favorably 
by defendant, the trial court’s specific language here was far too general 
to be considered a sound application of the law. The charge instructs the 
jury to simultaneously apply the “standards of practice among members 
of the same healthcare profession with similar training and experience 
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situated in the same or similar communities at the time the health care 
is rendered” in addition to the duty to “use that degree of care which a 
reasonable and prudent person would use under the same or similar cir-
cumstances.” These duties are incompatible. Healthcare professionals 
are held to a higher standard of care than laypersons. See Leatherwood 
v. Ehlinger, 151 N.C. App. 15, 20, 564 S.E.2d 883, 886 (2002) (“[B]ecause 
the practice of medicine involves a specialized knowledge beyond that 
of the average person, the applicable standard of care in a medical mal-
practice action must be established through expert testimony”), disc. 
review denied, 357 N.C. 164, 580 S.E.2d 368 (2003); see also N.C. Gen. 
Stat. 90-21.12(a) (emphasizing that medical professionals, to avoid liabil-
ity, must uphold a level of care in accordance with “the standards of 
practice among members of the same health care profession with simi-
lar training and experience”).

CONCLUSION

After careful review, we hold that the trial court erred by instructing 
the jury on the sudden emergency doctrine. Because this error likely 
misled the jury, we reverse the underlying judgment and remand for a 
new trial.

NEW TRIAL.

Judges BRYANT and STEELMAN concur.
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ADMINISTRATIVE LAW

Final agency action—child care center—affirmative duty to substantiate 
allegation—In an action arising from a Department of Health and Human Services 
(DHHS) warning to a child care center arising from alleged abuse, DHHS had an affir-
mative duty to independently substantiate the abuse before issuing the warning and 
mandating corrective action. N.C.G.S. § 110-105.2 plainly gives that affirmative duty 
to DHHS, thereby preventing it from treating a local Department of Social Services 
substantiation as dispositive. Furthermore, although a constitutional challenge was 
not advanced on appeal, the petitioner here arguably suffered a deprivation of liberty 
interests guaranteed by the State constitution. Nanny’s Korner Care Ctr. v. N.C. 
Dep’t of Health & Human Servs., 51.

AGENCY

Apparent authority—retention of legal counsel—Claude Verbal’s retention of 
legal counsel on behalf of defendant Margie Verbal was within Claude’s apparent 
agency authority, on the totality of the circumstances as presented to the attorney, 
particularly noting that Claude was a co-owner of the property rented to plaintiff, 
Claude was Margie’s son, and Margie did not live in North Carolina. Brewster  
v. Verbal, 668.

Respondeat superior—hospital—anesthesiologists—independent contrac-
tors—apparent agency—The trial court did not err in a medical malpractice case 
by granting summary judgment in favor of hospital defendants on the claim that they 
were liable under the doctrine of respondeat superior. Plaintiff patient was provided 
meaningful notice from hospital defendants that the anesthesiologists may be inde-
pendent contractors. Thus, plaintiffs’ apparent agency arguments also failed. Peter 
v. Vullo, 150.

APPEAL AND ERROR

Appealability—imposition of lesser discovery sanctions—The Court of 
Appeals limited its review of the State’s challenge to the trial court’s order to a con-
sideration of the lawfulness of the trial court’s decision to dismiss the two obtaining 
property by false pretenses charges. The General Statutes do not provide a similar 
right of appeal with regard to the imposition of lesser discovery sanctions upon the 
State. State v. Foushee, 71.

Appealability—jurisdiction—not an aggrieved party—Defendant’s appeals 
from the trial court’s order which required BB&T to release funds from defen-
dant’s joint bank accounts to plaintiff Huttig Building Products, Inc. was dismissed. 
Defendant admitted that he had no interest in the challenged funds. Thus, the Court 
of Appeals lacked jurisdiction since defendant was not a party aggrieved by the trial 
court’s order. Huttig Bldg. Prods., Inc. v. McDonald, 17.

Appealability—motions to dismiss—failure to file notice of appeal or writ 
of certiorari—Defendant’s arguments in a driving while impaired case challenging 
the trial court’s denial of his motions to suppress the results of the alco-sensor and 
evidence obtained as a result of his arrest based on lack of probable cause were 
dismissed based on his failure to file a notice of appeal from the trial court’s order as 
required by N.C. R. App. P. 3 or a writ of certiorari. State v. Williams, 445.

Appellate rules violations—admonition—Although the Court of Appeals denied 
defendant’s motion to dismiss the State’s appeal based on numerous violations of the 
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appellate rules, counsel for the State was strongly admonished to strictly adhere to 
all applicable provisions of the North Carolina Rules of Appellate Procedure in the 
future. State v. Foushee, 71.

Appellee’s brief—not timely—motion to dismiss—denied—Defendant’s 
motion to strike the State’s brief as untimely filed was denied. The filing of an appel-
lee’s brief is not a prerequisite for the perfection of an appeal and an appellee’s fail-
ure to file a brief in a timely manner should not result in striking the brief, absent 
a showing of material prejudice to the appellant. The record here clearly estab-
lished that defendant did not demonstrate particularized prejudice and defendant’s 
motion was denied in an exercise of the Court of Appeal’s discretion. However, 
the State’s counsel was strongly admonished to refrain from such conduct. State   
v. Watlington, 580.

Argument deemed abandoned—no legal support—Where defendants offered no 
legal argument as to why the trial court could not dissolve the partnership at issue, 
defendants’ argument was deemed abandoned pursuant to N.C. R. App. P. 28(b)(6). 
Weaver Inv. Co. v. Pressly Dev. Assocs., 645.

Certificate—appeal not taken for purposes of delay and evidence neces-
sary—Defendant’s motion to dismiss the State’s appeal in a driving while impaired 
case based on the State’s alleged failure to meet the certification requirements of 
N.C.G.S. § 15A-979(c) was denied. Where the State intends to appeal from a trial 
court’s ruling on a motion, the State must file a certificate with the trial court indicat-
ing that the State’s appeal is not taken for purposes of delay and the evidence sought 
is necessary to the State’s case. State v. Williams, 445.

Failure to cite supporting authority—failure to describe reversible error—
Respondent’s argument concerning essential parties in an appeal from an order 
that a joint leasehold in lake property and personal property be sold was dismissed 
where she cited no supporting authority. Furthermore, she did not describe how the 
alleged omission constituted reversible error. Whitesell v. Barnwell, 471.

Failure to file written appeal—untimely oral appeal—writ of certiorari 
granted—Where defendant had lost his right to appeal the trial court’s order deny-
ing his motion to suppress by failing to file a written appeal from the order and failing 
to enter timely oral notice of appeal, defendant’s writ of certiorari was granted and the 
Court of Appeals reviewed defendant’s appeal on the merits. State v. Jackson, 80.

Interlocutory orders and appeals—Property Tax Commission—no substan-
tial right exception—subject matter jurisdiction—The County’s appeal from 
interlocutory orders of the Property Tax Commission (Commission) were dismissed. 
Appeals from the Commission are not subject to a “substantial right” exception, and 
the County’s contentions that the Commission lacked subject matter jurisdiction to 
enter the orders, and that the orders were therefore void, did not create a right to 
immediate review of the orders. In re Appeal of Becky King Props., LLC, 699.

Interlocutory orders and appeals—preliminary injunction—no substantial 
right—Defendant’s appeal from a preliminary injunction in a North Carolina Street 
Gang Nuisance Abatement Act case was dismissed. Defendant did not argue any 
substantial right that would be irrevocably lost if the preliminary injunction was 
not immediately reviewed. State ex rel. City of Charlotte v. Hidden Valley 
Kings, 394.
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Interlocutory orders and appeals—sovereign immunity—personal juris-
diction—Although defendants’ appeal from the trial court’s order denying their 
N.C.G.S. § 1A-1, Rule 12(b)(1) motion to dismiss based on sovereign immunity was 
dismissed because it did not affect a substantial right, their Rule 12(b)(2) motion to 
dismiss based on sovereign immunity was allowed because it constituted an adverse 
ruling on personal jurisdiction. Defendants’ appeal from the trial court’s order deny-
ing their Rule 12(b)(6) motion to dismiss based on the argument that plaintiff failed 
to adequately plead an actual controversy in the declaratory judgment claim was 
dismissed because it involved neither a substantial right nor an adverse ruling as to 
personal jurisdiction. Can Am S., LLC v. State of N.C., 119.

Interlocutory orders and appeals—sovereign immunity—personal jurisdic-
tion—substantial right—failure to state a claim—no substantial right—
Defendant’s appeal from the trial court’s interlocutory order denying defendant’s 
motion to dismiss plaintiff’s claim based on sovereign immunity and personal 
jurisdiction was heard by the Court of Appeals on the merits as it affected a sub-
stantial right. Defendant’s appeal from the trial court’s interlocutory order denying 
defendant’s motion to dismiss based on the failure to state a claim upon which relief 
can be granted pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6) was dismissed as it did 
not affect a substantial right. Lake v. State Health Plan for Teachers & State  
Emps., 368.

Interlocutory orders and appeals—stay of declaratory judgment action—
immediately appealable—A trial court’s interlocutory order granting a stay of a 
declaratory judgment action concerning an insurer’s duty to defend was immediately 
appealable. Whether an insurer has a duty to defend an underlying action affects a 
substantial right that might be lost absent immediate appeal. This opinion super-
sedes the previous opinion filed 4 March 2014. Cinoman v. Univ. of N.C., 481.

Issue decided—companion case—The trial court did not err by refusing to 
give the jury a requested instruction. Defendant’s argument presented the same 
issue decided against him in Watlington I, COA13-661, (filed 1 July 2014). State  
v. Watlington, 601.

Mootness—expiration of involuntary commitment order—An appeal from a 
ninety-day involuntary commitment order was not moot even though the ninety days 
had passed because there could be collateral legal consequences. In re Moore, 37.

Notice of appeal—designation of court omitted—writ of certiorari—The 
Court of Appeals granted a petition for a writ of certiorari in an involuntary commit-
ment case where the notice of appeal did not designate the court to which the appeal 
was taken. In re Moore, 37.

Notice of appeal—jurisdiction—The trial court did not err in a civil contempt 
proceeding by dismissing defendant’s notice of appeal from a 50C no contact order. 
The court’s jurisdiction over the case gave it authority to dismiss a filing in the case 
that defendant himself asserted was a nullity. Tyll v. Berry, 96.

Notice of appeal—not timely—An appeal was dismissed as untimely where 
the order from which plaintiff attempted to appeal was entered on 20 September 
2013, a Friday, and plaintiff acknowledged in his notice of appeal that he received 
actual notice of the order by email on 25 September 2013, the following Wednesday. 
Plaintiff received actual notice within three days of entry of the order, excluding the 
intervening Saturday and Sunday, and had to file his notice of appeal within 30 days 
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of entry of the order, or by 21 October. However, he did not file his notice of appeal 
until 25 October 2013. Magazian v. Creagh, 511.

Preservation of issues—exclusion of expert testimony—basis—An issue con-
cerning the testimony of a fingerprint expert was not preserved for appellate review. 
Defendant failed to properly move for exclusion of the expert’s testimony on the 
basis that her methods were not reliable. State v. Watlington, 601.

Preservation of issues—failure to argue—abuse of discretion—attorney 
fees—Although petitioners contended that the trial court erred by denying their 
motion for attorney fees, petitioners failed to argue on appeal that the trial court 
abused its  discretion, and thus, any such argument was abandoned. Further, 
because petitioners’ second and third arguments relied upon the success of their 
first, those arguments  also failed. High Rock Lake Partners, LLC v. N.C. Dep’t 
of Transp., 336.

Preservation of issues—failure to cite authority—Although defendant con-
tended that the trial court erred in a multiple indecent liberties with a child, two 
counts of incest, statutory rape, and rape of a child by an adult case by allowing 
the prosecutor to read the younger victim’s written statement to the jury, defendant 
waived this argument under N.C.R. App. P. 28(b)(6) by failing to cite any authority. 
State v. Earls, 186.

Preservation of issues—failure to cite authority—Although defendant con-
tended that the trial court exceeded its authority in a civil contempt proceeding by 
imposing additional restrictions on defendant’s contact with plaintiffs and others in 
the order, this issue was abandoned under N.C. R. App. P. 28(b)(6) since defendant 
cited no authority in support of his argument. Tyll v. Berry, 96.

Preservation of issues—failure to object—failure to argue plain error—
Although defendant contended that the prosecutor improperly vouched for the 
younger victim’s credibility by reading her statement to the jury in a multiple inde-
cent liberties with a child, two counts of incest, statutory rape, and rape of a child by 
an adult case, he failed to preserve this issue by failing to object on this basis below 
and failing to argue plain error. State v. Earls, 186.

Preservation of issues—failure to object—failure to request special instruc-
tions—Where defendant neither objected to the trial court’s jury instructions nor 
requested special instructions in a breach of contract, implied contract, and unjust 
enrichment case, its challenges to the court’s instructions were not preserved for 
appellate review. Geoscience Grp., Inc. v. Waters Constr. Co., Inc., 680.

Preservation of issues—failure to object—quantum meruit—Defendant failed 
to object to the trial court’s jury instructions submitting a claim based upon quantum 
meruit, and thus, that argument was not subject to appellate review. Geoscience 
Grp., Inc. v. Waters Constr. Co., Inc., 680.

Preservation of issues—failure to obtain ruling at trial court—false arrest—
Although plaintiff contended the trial court erred in a wrongful death case by grant-
ing summary judgment in favor of defendants on plaintiff’s claim of false arrest, 
plaintiff failed to preserve this issue based on failure to obtain a ruling at the trial 
court. Mills v. Duke Univ., 380.

Preservation of issues—failure to raise at trial—substance of article suf-
ficiently presented—Defendant’s contention regarding the corpus delicti rule was
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heard on appeal where the exact words were not used at trial, but the substance of 
the argument was sufficiently presented. State v. Parks, 431.

Preservation of issues—failure to raise issue at trial—discretionary deci-
sions not subject to plain error review—Although defendant contended that the 
trial court erred in a multiple indecent liberties with a child, two counts of incest, 
statutory rape, and rape of a child by an adult case by concluding that the younger 
victim was competent to testify, defendant never raised this issue below and dis-
cretionary decisions of the trial court are not subject to plain error review. State  
v. Earls, 186.

Preservation of issues—failure to seek ruling at trial—failure to attend 
hearing—failure to move for continuance—Although defendant contended that 
the trial court erred in a civil contempt proceeding by failing to consider his request 
for appointed counsel, the Court of Appeals did not need to determine whether defen-
dant was entitled to counsel since defendant failed to seek a ruling from the trial court 
on his request for counsel, failed to attend the contempt hearing where he could have 
had his motion heard, and failed to move to continue the matter. Tyll v. Berry, 96.

Preservation of issues—issue not raised at trial—misinterpretation of stat-
utory provisions—The merits of defendant’s argument were reviewed on appeal 
notwithstanding his failure to object at trial where defendant contended that the 
trial court erred in its interpretation and application of statutory provisions. State 
v. Jamison, 231.

Preservation of issues—jurisdiction—waiver—The trial court properly asserted 
jurisdiction over a board of education, and the appeal was reviewed on the merits, 
where the board submitted to the jurisdiction of the trial court and waived its per-
sonal jurisdiction defense by failing to raise jurisdiction at the hearing and by arguing 
the merits of the case. Tobe-Williams v. New Hanover Cnty. Bd. of Educ., 453.

Preservation of issues—motion for judgment notwithstanding verdict—fail-
ure to identify issue—failure to cite authority—The court did not err by deny-
ing defendant’s motion for judgment notwithstanding the verdict. Defendant failed 
to identify any issue or element for which the evidence was insufficient or cite any 
authority addressing the sufficiency of evidence of breach of contract or of recovery 
under quantum meruit. Geoscience Grp., Inc. v. Waters Constr. Co., Inc., 680.

Preservation of issues—waiver—involuntary recommitment—objection not 
raised at first hearing—The respondent in a case involving a ninety-day recommit-
ment order waived his argument concerning subject matter jurisdiction and the facts 
alleged in the petition where his argument challenged the magistrate’s determination 
to issue a custody order on those facts. Furthermore, respondent should have raised 
his concerns about the affidavit’s sufficiency during his first involuntary commitment 
hearing. In re Moore, 37.

Reply brief—surreply brief—The Court of Appeals declined to consider plain-
tiff’s reply brief, and thus, had no reason to consider defendants’ surreply brief. Cox  
v. Town of Oriental, 675.

Waiver of argument on appeal—inconsistent with trial court argument—
Plaintiff’s contentions in a child custody action were waived where they were 
inconsistent with her positions in the trial court. She represented below that her 
remarriage and proposed relocation did not constitute a substantial change in cir-
cumstances and could not assert the contrary on appeal. Green v. Kelischek, 1.
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Writ of certiorari—denial of counsel—granted—Defendant’s petition for writ of 
certiorari was allowed and the Court of Appeals addressed the merits of defendant’s 
argument that his constitutional right to assistance of counsel was violated when he 
was denied counsel at his resentencing hearing. State v. Rouse, 92.

ASSAULT

Inflicting serious bodily injury—evidence sufficient—definition given in 
charge—The trial court did not err by denying defendant’s motion to dismiss a 
charge of assault inflicting serious bodily injury where the evidence was sufficient to 
show that the victim suffered a serious bodily injury. Review was limited to the evi-
dence presented at trial that supported the definition of serious bodily injury given 
to the jury. This evidence, particularly the victim’s ongoing trouble with her hand 
and eye, provided substantial evidence of a “permanent or protracted condition that 
causes extreme pain” and a “permanent or protracted loss or impairment of the func-
tions of a bodily member or organ.” State v. Jamison, 231.

ASSOCIATIONS

Homeowners—standing—A homeowner’s association (ACO) in a complex that 
also included a commercial building, an office building, and a parking garage, had 
standing to bring a claim for monetary damages on behalf of its members where  
the service contract between the owner of the office building (SRS) and owner of  the 
commercial building (ACH) harmed ACO by depriving it of payment for its services. 
Furthermore, ACO had standing pursuant to N.C.G.S. § 47C-3-102(a)(4) as ACO was 
defending matters affecting its condominiums. SRS Arlington Offices 1, LLC  
v. Arlington Condo. Owners Ass’n, Inc., 541.

Homeowners’ associations—amendment to restrictive covenants—unrea-
sonable and unenforceable—The trial court erred in a case involving an 
Assessment Amendment to the Declaration of Covenants, Conditions, Easements 
and Restrictions (Declaration) of a residential community by granting partial sum-
mary judgment and awarding attorneys’ fees in favor of defendant. The Amendment 
disregarded the purpose of the Declaration’s original provisions and completely 
eliminated the benefits to builders. Thus, the amendment was unreasonable, invalid, 
and unenforceable. Wallach v. Linville Owners Ass’n, Inc., 632.

ATTORNEY FEES

Action against school board—not an agency—The trial court erred in an action 
against a school board by awarding plaintiff attorney fees under N.C.G.S. § 6-19.1, 
which allows attorney fees to a party prevailing over a state agency in a civil action.  
Defendant was not an agency for purposes of that statute. Thomas Jefferson 
Classical Acad. Charter Sch. v. Cleveland Cnty. Bd. of Educ., 318.

Award—not against public policy—The trial court’s award of fees and costs to 
an attorney in an attorney fees and costs dispute did not violate the public policy 
requiring that contingency fees be in writing as stated in Rule 1.5(c) of the Revised 
Rules of Professional Conduct of the North Carolina State Bar. The Rules, precedent 
from our Supreme Court, and decisions by previous panels of the Court of Appeals 
all reject the argument. Robertson v. Steris Corp., 525.
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Child support—sufficient means to defray cost of litigation—The trial court 
did not err by denying plaintiff attorneys fees in a child support case. The trial court’s 
finding of fact that plaintiff had sufficient means to defray the cost of litigation was 
supported by the record. Furthermore, the trial court did not find as fact that defen-
dant refused to provide support which was adequate under the circumstances. 
Hinshaw v. Kuntz, 502.

Claim for fees in quantum meruit—subject matter jurisdiction—personal 
jurisdiction—jurisdiction over settlement—The trial court did not err in an 
attorney fees and costs dispute by conducting a hearing on the attorney’s claims. 
The trial court had subject matter jurisdiction, personal jurisdiction over plaintiffs, 
and jurisdiction over plaintiffs’ settlement funds. Moreover, the attorney was not 
required to bring his claims for fees and costs against plaintiffs in a separate action 
because an attorney may properly bring a claim for fees in quantum meruit against a 
former client by the filing of a motion in the underlying action to be resolved by the 
trial court via a bench trial. Robertson v. Steris Corp., 525.

Fraud—unfair trade practices—acts occurring within partnership—no in or 
affecting commerce—The trial court erred in part in a fraud and unfair trade prac-
tices case by awarding attorney fees based on its conclusion that defendants’ acts 
were “in or affecting commerce” in North Carolina. Because the alleged misconduct 
of certain defendants occurred within a partnership or joint enterprise, it was not “in 
or affecting commerce” for the purposes of an unfair and deceptive trade practices 
action. Accordingly, the trial court erred in awarding attorney fees as to those parties 
pursuant to the unfair and deceptive trade practices statute. The trial court did not 
err by awarding attorney’s fees with regard to an independent contractor. Further, 
because the trial court concluded that an individual defendant was individually 
liable for the torts committed by the independent contractor under a veil-piercing 
theory, that individual was subject to the same attorney’s fees to which the indepen-
dent contractor was subject. Weaver Inv. Co. v. Pressly Dev. Assocs., 645.

Motion to intervene—not required—motion in the cause sufficient—The trial 
court did not err in an attorney fees and costs dispute in its handling of the attor-
ney’s motion to intervene in the underlying case. A dismissed attorney seeking legal 
representation fees and costs can pursue his claims against his former clients by  
the filing of a motion in the cause. Accordingly, both the motion to intervene and  the 
allowance of that motion in this case were wholly unnecessary to permit the judge 
to reach and resolve the merits of the attorney’s motion in the cause. Robertson  
v. Steris Corp., 525.

ATTORNEYS

Sanctions—discovery violation—no abuse of discretion—The trial court did 
not abuse its discretion in determining the sanction to impose upon the attorney 
involved in an attorney fees and costs dispute for his actions during discovery. 
Finding of fact 46 contained an entirely sufficient explanation of the court’s decision 
to sanction the attorney. Robertson v. Steris Corp., 525.

BURGLARY AND UNLAWFUL BREAKING OR ENTERING

Instructions—failure to charge on first-degree trespass—Defendants did not 
demonstrate that the trial court’s failure to instruct the jury regarding first-degree 
trespass in a burglary and breaking or entering prosecution was error, much less 
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plain error, where the evidence did not permit a reasonable inference disputing the 
State’s contention that defendants intended to commit a felony. State v. Lucas, 247.

Insufficient evidence—intent to commit larceny therein—The trial court erred 
by denying defendant’s motion to dismiss the charge of felony breaking or entering 
a place of worship because there was insufficient evidence of his intent to commit 
larceny therein. However, there was ample evidence to support a conviction for mis-
demeanor breaking or entering and the case was remanded for entry of judgment on 
that offense and resentencing. State v. Campbell, 551.

Motor vehicle—intent to steal vehicle—no intent to steal contents—The trial 
court did not err by denying defendant’s motion to dismiss a charge of breaking or 
entering a motor vehicle where defendant argued that there was intent to steal the 
vehicle, but no intent to steal anything inside the vehicle. Defendant’s argument, 
however, was rejected in State v. Clark, 208 N.C. App. 388. State v. Mitchell, 423.

Motor vehicle—jury instructions—disjunctive—The trial court did not commit 
reversible error by instructing the jury on a theory of breaking or entering a motor 
vehicle when the indictment alleged that defendant broke and entered the vehicle. 
State v. Mitchell, 423.

Second-degree—evidence of entry—insufficient—Defendants’ convictions for 
second-degree burglary were vacated where the evidence failed to raise more than a 
mere suspicion or conjecture that defendants entered the home. State v. Lucas, 247.

Second-degree—insufficient evidence of entry—sufficient evidence of 
intent—felonious breaking or entering—A conviction for second-degree burglary 
was remanded for entry of judgment on felonious breaking or entering where there 
was insufficient evidence of entry into the home but sufficient evidence of defen-
dants’ intent to commit a felony. The State’s failure to prove that either defendant 
actually entered the home, in no way detracted from the sufficiency of the evidence 
of defendants’ intent to commit a felony within the residence. State v. Lucas, 247.

Sufficiency of evidence—breakings—There was sufficient evidence of a breaking 
presented at trial to withstand a motion to dismiss on the charge of first-degree bur-
glary where the uncontroverted testimony at trial established that the screen door 
was closed and that the victim was attempting to close the front door when defen-
dant forced his way into the home. State v. Jamison, 231.

State’s burden of proof—either breaking or entering—acting in concert—
The State’s burden of proof in a prosecution for breaking or entering a motor vehicle 
is satisfied by evidence of either a breaking or an entering. Where the trial court 
instructs the jury on the acting in concert doctrine, the State’s burden as to the 
element of breaking can be satisfied by showing either that defendant personally 
committed the breaking or that he acted in concert with someone to commit the 
breaking. State v. Mitchell, 423.

CHILD ABUSE, DEPENDENCY, AND NEGLECT

Felony child abuse by sexual act—vaginal intercourse—The trial court did 
not err by denying defendant’s motion to dismiss the charge of felony child abuse 
by a sexual act based on vaginal intercourse. Contrary to defendant’s assertion, 
the General Assembly intended the term “sexual act,” as it is used in N.C.G.S.  
§ 14-318.4(a2) of Article 39, to include vaginal intercourse. State v. McClamb, 753.
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Actual income—bonus income—calculated as part of base income—The 
trial court erred in excluding the parties’ bonus income when calculating the par-
ties’ actual income and the overall child support award. The North Carolina Child 
Support Guidelines include bonus income in the definition of income, and because 
the bonus income was not irregular or non-recurring, the trial court was required 
to include the bonus income in calculating the parties’ base income and the overall 
child support award. Hinshaw v. Kuntz, 502.

Proposed relocation—modification of custody—no abuse of discretion—The 
trial court did not abuse its discretion in a child custody action by modifying the 
existing order so that defendant would have school year custody if plaintiff moved to 
Oregon. Although plaintiff’s interpretation of the evidence was different, she did not 
demonstrate how the trial court abused its discretion in reaching its result. Green 
v. Kelischek, 1.

Remarriage and relocation—change of circumstances—Even if plaintiff’s argu-
ments had been properly preserved for appeal, the trial court did not err by finding 
a substantial change of circumstances in plaintiff’s remarriage and proposed relo-
cation. The trial court did not rely on plaintiff’s remarriage alone in invoking its 
authority to modify the existing order and did not abandon its responsibility to link 
individual changes in circumstance to the child’s welfare. Green v. Kelischek, 1.

Remarriage and relocation—salutary effects of move—considered by trial 
court—The trial in a child custody action considered the salutary effects of plain-
tiff’s proposed move, contrary to plaintiff’s contention. Green v. Kelischek, 1.

Retroactive child support—valid, unincorporated separation agreement—
no evidence of actual amounts expended—The trial court did not err in a child 
support case by failing to award retroactive child support from 1 September 2010 
through the time plaintiff filed her complaint in district court. The trial court lacked 
authority to award retroactive child support because defendant, at all requisite 
times, abided by the terms of the parties’ valid, unincorporated separation agree-
ment. Even if the trial court had had the authority, plaintiff failed to present evidence 
regarding the specific amounts she actually expended to support the minor children 
during the requisite period for which she sought retroactive child support. Hinshaw 
v. Kuntz, 502.

CIVIL RIGHTS

§ 1983—development of land—failure to exhaust administrative remedies—
sovereign immunity—statute of limitations—The trial court erred by dismiss-
ing plaintiffs’ claims under 42 U.S.C. § 1983 because these claims were not barred 
by state law sovereign immunity or failure to exhaust administrative remedies. 
Defendants did not preserve a statute of limitations issue for appeal because they 
did not argue the statute of limitations at the motion hearing and it was not clear 
that they obtained a ruling on the issue. Swan Beach Corolla, L.L.C. v. Cnty. of 
Currituck, 617.

COLLATERAL ESTOPPEL AND RES JUDICATA

Multiple independent grounds for judgment—preclusive effect as to each 
issue—The Industrial Commission did not err in a Tort Claims Act case by granting 
summary judgment in favor of defendant on the grounds of immunity and the public 
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duty doctrine based on collateral estoppel. Where a trial court bases its judgment on 
multiple independent grounds, each of which have been fully litigated, and that judg-
ment has not been appealed, the trial court’s determination as to every issue actually 
decided has preclusive effect in later litigation. Propst v. N.C. Dep’t of Health & 
Human Servs., 165.

COMPROMISE AND SETTLEMENT

Subsequent claim—different basis—A settlement agreement between a home-
owner’s association (ACO) and the owner of an office building (SRS) in a complex 
that also included a commercial building and a parking garage did not bar subse-
quent claims against the owner of the commercial building (ACH) under election of 
remedies. ACO sought consistent remedies, based on quantum meruit, to force all 
parties to disgorge ill-gotten profits, not compensatory damages. SRS Arlington 
Offices 1, LLC v. Arlington Condo. Owners Ass’n, Inc., 541.

CONFESSIONS AND INCRIMINATING STATEMENTS

Spontaneous statement—not custodial interrogation—The trial court did not 
err in an assault case by denying defendant’s motion to suppress his statement to 
police. Defendant’s statements in response to questions posed to the victim were 
spontaneous and not the result of custodial interrogation. Therefore, defendant was 
not subjected to custodial interrogation without the benefit of Miranda warnings. 
State v. Hogan, 218.

To law enforcement officers—voluntary—The trial court did not err in a sex-
ual offenses with a child case by denying defendant’s motion to suppress state-
ments made by him to law enforcement officers.  The unchallenged findings of 
fact were sufficient to conclude that defendant’s statements were voluntary. State  
v. McCanless, 260.

CONSTITUTIONAL LAW

Assistance of counsel—resentencing—hearing—The trial court erred by deny-
ing defendant the assistance of counsel at his resentencing hearing. The trial court’s 
judgments were vacated and the matter was remanded for resentencing. State  
v. Rouse, 92.

Due process—homeless person—sex offender—failure to report change of 
address—statute not void for vagueness—The trial court did not err by deny-
ing defendant’s motion to dismiss a charge under N.C.G.S. § 14-208.11 for failing to 
report a change of address as a sex offender even though defendant contended that 
the statute was so vague that it violated due process. The fact that it may sometimes 
be difficult to discern when a homeless sex offender changes addresses does not 
make the statute unconstitutionally vague or relieve him of the obligation to inform 
the relevant sheriff’s office when he changes addresses. State v. McFarland, 274.

Due process—quoting Bible during sentencing—The trial court did not violate 
defendant’s right to due process by quoting the Bible during sentencing. While the 
trial court should not have referenced the Bible or divine judgment in sentencing, 
defendant cannot show that his rights were prejudiced in any way or that his sen-
tence was based on the trial court’s religious invocation. State v. Earls, 186.
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Effective assistance of counsel—claim dismissed without prejudice—
Defendant’s contentions in a drugs case concerning ineffective assistance of 
counsel were dismissed without prejudice since the record did not conclusively 
demonstrate whether defendant received ineffective assistance of counsel. State   
v. Satterthwaite, 440.

Effective assistance of counsel—failure to move to exclude evidence—
not prejudicial—Defendant’s argument that he received ineffective assistance of 
counsel in a larceny and breaking or entering a place of religious worship case was 
overruled. Although trial counsel failed to move in limine to exclude evidence that 
defendant had been arrested on an unrelated breaking or entering charge and ini-
tially failed to object to introduction of that evidence at trial, there was insufficient 
evidence of defendant’s intent to commit larceny therein and defendant could not 
show prejudice from any failure of his trial counsel to object to this evidence. State 
v. Campbell, 551.

Effective assistance of counsel—failure to object—Defendant did not receive 
ineffective assistance of counsel based on defense counsel’s failure to object to 
the introduction of a videotaped interview of a minor victim in a multiple indecent 
liberties with a child, two counts of incest, statutory rape, and rape of a child by 
an adult case. Out-of-court statements offered to corroborate a child’s testimony 
regarding sexual abuse have been held to be non-hearsay and thus admissible. State  
v. Earls, 186.

Effective assistance of counsel—failure to request instructions—Defense 
counsel’s failure to request a jury instruction defining larceny and an instruction on 
first-degree trespass did not constitute ineffective assistance of counsel in a prosecu-
tion for second-degree burglary. It was determined elsewhere in the opinion that the 
trial court did not commit plain error in its instructions to the jury. State v. Lucas, 247.

Public trial—indecent liberties—courtroom closed during victim’s testi-
mony—Defendant’s constitutional right to a public trial was not violated in an 
indecent liberties prosecution where the courtroom was closed during the victim’s 
testimony. While the trial court’s findings of fact were not supported by competent 
evidence in its original order, the trial court reevaluated the State’s motion to close 
the courtroom pursuant to remand instructions and made numerous supplemental 
findings regarding such things as the nature of the charges, the young age of the 
victim, the judge’s experience in that courthouse and the lack of alternatives. Those 
findings were sufficient to support the courtroom closure. State v. Godley, 562.

CONTEMPT

Civil—findings of fact—sufficiency of evidence—The trial court did not err by 
finding in its civil contempt order that Sharon Tyll was a member of plaintiffs’ family 
protected by a 50C no contact order, the 50C order prohibited defendant from simply 
“contacting” plaintiffs or their family, and defendant continued to harass and inter-
fere with plaintiffs through electronic means following entry of the 50C order. The 
findings were supported by sufficient evidence. Tyll v. Berry, 96.

COSTS

Bookkeeping fees—testimony of court-appointed accountant—authority of 
trial court—The trial court did not err in a fraud and unfair trade practices case by 
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awarding bookkeeping fees, relying on the testimony of a court-appointed accoun-
tant in setting those fees, and denying defendants the opportunity to rebut that 
accountant’s testimony. The trial court had the authority to appoint an accountant 
to perform a forensic accounting of the entities and to assess the fees for the expert. 
Weaver Inv. Co. v. Pressly Dev. Assocs., 645.

Forensic accountants fees—recoverable by plaintiffs—The trial court did not 
err in a fraud and unfair trade practices case by ruling that the fees of the forensic 
accountants ordered to examine defendants’ books were costs recoverable by plain-
tiffs. Weaver Inv. Co. v. Pressly Dev. Assocs., 645.

CRIMINAL LAW

Instructions—eyewitness identification—The trial court did not err in a prosecu-
tion for armed robbery and other offenses by refusing to give defendant’s requested 
instruction on eyewitness identification evidence. The instruction that defendant 
requested bore a strong resemblance to the New Jersey instruction developed as a 
result of State v. Henderson, 208 N.J. 208, which contained numerous factual state-
ments about the impact of weapons, focus, stress, racial differences, and the degree 
of certainty expressed by the witness. Given that there was no such evidence in the 
present did not err by declining to deliver defendant’s requested instruction. State 
v. Watlington, 580.

Post-conviction proceedings—motion for DNA testing—no newer and more 
accurate tests—The trial court did not err by denying defendant’s motion for post-
conviction DNA testing under N.C.G.S. § 15A-269. Defendant failed to adequately 
establish that newer and more accurate tests would identify the perpetrator or con-
tradict prior test results. State v. Collins, 398.

Prostitution of minor—evidence not sufficient—corpus delicti rule—The 
record in a prosecution for participating in the prostitution of a minor was insuf-
ficient where the State erroneously relied solely on defendant’s extrajudicial state-
ment to prove his guilt, without providing other corroborating evidence. Although 
the two victims gave several differing accounts of events, both testified at trial 
that defendant did not solicit sex from them in exchange for money or marijuana. 
Furthermore, defendant’s extrajudicial statement regarding an alleged exchange of 
sex for money or marijuana was vague. State v. Parks, 431.

State’s closing argument—improper—new trial not required—The trial court 
did not commit reversible error by overruling defendant’s objections to the State’s 
closing argument. The remarks by the State about a rifle used by an accomplice were 
improper and should have been precluded by the trial court, but did not require a 
new trial. State v. Watlington, 601.

DAMAGES AND REMEDIES

Basis—unjust enrichment—not compensatory—Although the owner of a com-
mercial building (ACH) contended the trial court erred by granting summary judg-
ment on claims for monetary relief by a homeowners association (ACO) because 
ACO was not a party to the services agreement or parking deck lease between the 
owners of an office building (SRS) and ACH and could not demonstrate damages, 
the monetary relief granted by the trial court was based on restitution for unjust 
enrichment rather than on compensatory damages. SRS Arlington Offices 1, LLC 
v. Arlington Condo. Owners Ass’n, Inc., 541.



786  HEADNOTE INDEX

DAMAGES AND REMEDIES—Continued

Punitive—waiver of claim—A homeowners association (ACO) waived its claim 
for punitive damages by clearly stating to the trial court several times that it was not 
asking for punitive damages and acknowledging that it lacked sufficient evidence to 
bring a claim for punitive damages. SRS Arlington Offices 1, LLC v. Arlington 
Condo. Owners Ass’n, Inc., 541.

Restitution—evidence not sufficient to support award—Restitution orders 
were remanded where defendants contended that the evidence was not sufficient 
evidence to support the award and the State conceded error. State v. Lucas, 247.

Restitution—sufficiency of evidence—The trial court erred in a common law 
robbery case by ordering restitution without sufficient evidence. The sentence of 
restitution was vacated and the case was remanded for a new sentencing hearing on 
this sole issue. State v. Talbot, 297.

DECLARATORY JUDGMENTS

Determination of insurance coverage—actual case or controversy—The 
trial court erred by staying a declaratory judgment action based on its determina-
tion that no actual controversy existed as to the duty of the University of North 
Carolina Liability Insurance Trust Fund (UNC LITF) to indemnify until the underly-
ing malpractice action was finally resolved. While the UNC-LITF policy by its terms 
is primary, the policy is also pro rata, so that UNC-LITF and the doctor’s private 
insurance provider (MMIC) would provide concurrent coverage if the MMIC policy 
is pro rata, and UNC-LIFT would be primary if the MMIC policy contains an excess 
clause. Therefore, an actual controversy exists as to the UNC LITF’s duty to indem-
nify. This opinion supersedes the previous opinion filed 4 March 2014. Cinoman  
v. Univ. of N.C., 481.

DISCOVERY

Violations—misapprehension of law—The trial court erred by dismissing two 
counts of obtaining property by false pretenses based on a misapprehension of law 
concerning the extent to which a discovery violation actually occurred. The trial 
court’s order was reversed and remanded. State v. Foushee, 71.

DOMESTIC VIOLENCE

Ex parte protective order—findings of fact—pre-printed form—minimally 
sufficient—The trial court did not err by entering an ex parte domestic violence 
protective order (DVPO) against defendant. The court’s findings of fact marked on a 
pre-printed form were minimally sufficient to support its conclusions that defendant 
committed acts of domestic violence against plaintiff and that it clearly appeared 
that there was a danger of acts of domestic violence against plaintiff. The trial 
court’s failure to mark the first box of Finding 2 was merely a clerical error. Rudder  
v. Rudder, 173.

Findings—children’s statements—specificity about dates—Plaintiff’s inability 
to be specific about certain dates was not fatal to the findings in a Domestic Violence 
Prevention Order. Young children cannot be expected to be exact regarding times 
and dates, and a child’s uncertainty as to time or date goes to the weight rather than 
the admissibility of the evidence. Henderson v. Henderson, 129.



 HEADNOTE INDEX  787 

DOMESTIC VIOLENCE—Continued

Findings—statements made during investigation—In a hearing on a Domestic 
Violence Prevention Order, the evidence justified the trial court’s findings of fact 
even though certain statements by the children were made in the context of DSS’s 
investigation. The mere existence of a DSS investigation did not mean that domestic 
violence had occurred. Henderson v. Henderson, 129.

Jurisdiction—stated purpose of hearing—The trial court did not exceed its 
jurisdiction entering a Domestic Violence Protective Order (DVPO) where defendant 
asserted that the hearing was not held in accordance with the notice he received, 
which stated that the purpose of the hearing was to determine whether the ex parte 
order should be continued. A hearing to determine whether to continue the trial 
court’s ex parte order must be a hearing to determine whether the trial court’s pro-
tective order should be continued beyond the temporary time frame of the ex parte 
DVPO. Henderson v. Henderson, 129.

One-year protective order—ex parte order expired—court lacked author-
ity—The trial court erred by entering a one-year domestic violence protection order 
(DVPO) after an ex parte DVPO had been in effect for more than 18 months, but 
then expired without being renewed. The trial court did not have authority to enter 
the one-year DVPO that was based upon the same complaint as the ex parte DVPO. 
Rudder v. Rudder, 173.

Time to file answer—up to ten days rather than full ten days—The trial did 
not exceed its jurisdiction in holding a hearing on a Domestic Violence Prevention 
Order (DVPO) because defendant was deprived of a full 10 days to file his answer. 
N.C.G.S. § 50B-2(c) states unequivocally that a hearing on an ex parte DVPO must 
be held “within 10 days” of the issuance of the DVPO or “within seven days” of the 
date of service of process, whichever is later. The statute gives defendant no more 
than 10 days to answer, not the absolute right to a full 10 day; moreover, defendant 
was permitted to appear and testify despite the fact that he had not filed an answer. 
Henderson v. Henderson, 129.

Violating a protective order with deadly weapon—jury instructions—vio-
lating a protective order—The trial court committed plain error in a violating 
a domestic violence protective order (“DVPO”) case. Because the trial court con-
cluded that the knife used in this case was not a deadly weapon per se, the trial 
court should have instructed the jury on the lesser-included misdemeanor offense 
of violating a DVPO. Failing to instruct the jury on the lesser-included misdemeanor 
offense likely affected the outcome in the case. State v. Edgerton, 412.

DRUGS

Possession of drug paraphernalia—motion to dismiss—sufficiency of evi-
dence—plastic baggies—The trial court erred by denying defendant’s motion to 
dismiss the charge of possession of drug paraphernalia. The indictment alleged pos-
session of plastic baggies as drug paraphernalia, and the State did not present evi-
dence of plastic baggies. State v. Satterthwaite, 440.

EVIDENCE

Admission of anime images—overwhelming evidence of guilt—no reasonable 
possibility of different result—The trial court did not commit prejudicial error 
in a sexual offenses with a child case by admitting evidence of seven anime images 
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taken from defendant’s computer. Even assuming arguendo that the trial court erred 
in admitting the images, given the overwhelming evidence of defendant’s guilt, no 
reasonable possibility existed that a different result would have been reached at trial 
absent the admission of the anime images. State v. McCanless, 260.

Authentication—handwriting—self-authenticating affidavit—comparison to 
buy ticket—The trial court did not commit error or plain error in a possession of 
a firearm by a felon case by allowing the signature on defendant’s affidavit of indi-
gency to be compared to the signature on the buy ticket for a firearm sold to a pawn 
shop. Defendant’s affidavit was a self-authenticating document pursuant to N.C.G.S. 
§ 8C-1, Rule 902, and there was enough similarity between the signature on the affi-
davit and the signature on the buy ticket that the jury could reasonably infer that the 
signature on the buy ticket was genuine. State v. McCoy, 268.

Authentication—photographs of text messages—testimony—sufficient—The 
trial court did not err in a conspiracy to commit robbery with a dangerous weapon 
case by allowing the State to introduce into evidence photographs of text messages 
taken from an alleged co-conspirator’s cell phone. Testimony from the detective who 
recovered the text messages from the phone and testimony from the person the co-
conspirator was communicating with in the text messages was sufficient to authen-
ticate the exhibit. State v. Gray, 197.

Opinion testimony of detective—interpretation of text messages—no plain 
error—The trial court did not plainly err in a conspiracy to commit robbery with 
a dangerous weapon case by allowing testimony of a detective concerning his 
opinions, decisions, observations, and interpretation of text messages. Regardless 
of whether the admission of the testimony was error, given the overwhelming and 
uncontroverted evidence of defendant’s guilt, the alleged error did not amount to 
plain error requiring a new trial. State v. Gray, 197.

Outside of scope—damages—excluded—Where defendants sought to introduce 
evidence that was outside of the scope of the hearing on damages in a fraud and 
unfair trade practices case, the trial court did not abuse its discretion in excluding 
this evidence. Weaver Inv. Co. v. Pressly Dev. Assocs., 645.

Testimony—juvenile’s defiant expression—relevancy—The trial court did not 
err by allowing a witness to characterize a juvenile’s expression as “defiant” and 
alternatively, by denying his motion to dismiss the petition for misdemeanor assault. 
Because this testimony stemmed from the witness’s personal experience combined 
with her observation of the juvenile, it was admissible to shed light upon the cir-
cumstances surrounding the alleged incident, and thus, was relevant and admissible. 
Further, there was sufficient evidence to determine that the juvenile’s actions were 
intentional. In re M.J.G., 350.

Testimony—minor child sex abuse victim—leading questions—fair opportu-
nity to cross-examine—The trial court did not err in a multiple indecent liberties 
with a child, two counts of incest, statutory rape, and rape of a child by an adult case 
by allowing the prosecution to ask the 14-year-old victim leading questions, nor did 
it violate defendant’s rights under the Sixth and Fourteenth Amendments. Leading 
questions were necessary to develop the witness’s testimony. Further, the victim tes-
tified in open court and defendant had a full and fair opportunity to cross-examine 
her. State v. Earls, 186.
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Text messages—not prejudicial—Defendant’s contention that the trial court 
erred by sustaining the State’s objections to the admission of evidence concerning 
the contents of certain text messages was overruled. Assuming without deciding 
that the text messages were properly authenticated and were relevant, there was no 
reasonable possibility that the outcome would have been different otherwise. State 
v. Watlington, 580.

Video—photographs—jury instruction—The trial court did not err in a common 
law robbery case by failing to instruct the jury in accordance with N.C.P.I.-Criminal 
104.50. While the trial court did not clarify which portion of the instruction as given 
applied to the video or to the other photos, it hardly seemed likely that the jury failed 
to understand the distinction. State v. Talbot, 297.

FIDUCIARY RELATIONSHIP

Breach of duty—constructive fraud—unchallenged findings of fact—The trial 
court did not err by finding that defendants breached a fiduciary duty and engaged 
in constructive fraud. Defendants did not challenge the trial court’s relevant find-
ings and the findings supported the conclusion that defendants breached their fidu-
ciary duty and engaged in constructive fraud. Weaver Inv. Co. v. Pressly Dev.  
Assocs., 645.

FIREARMS AND OTHER WEAPONS

Possession of by felon—jury instructions—prior conviction—not plain 
error—Although the trial court erroneously instructed the jury in a possession of 
a firearm by a felon case that defendant had previously been convicted of the same 
crime, in light of the evidence of defendant’s guilt, the trial court’s statement did not 
have a probable impact on the jury’s finding that the defendant was guilty. State  
v. McCoy, 268.

Possession of by felon—sufficient evidence of possession—The trial court did 
not err in a possession of a firearm by a felon case by denying defendant’s motion to 
dismiss. The State presented sufficient evidence from which the jury could conclude 
that defendant actively possessed the gun which was sold to the pawn shop. State 
v. McCoy, 268.

FRAUD

Unfair trade practices—depreciation of value of property—The trial court did 
not err in a fraud and unfair trade practices case by holding defendants liable for 
the depreciation in value of certain property where there was evidence that defen-
dants were responsible for depreciation in value of that property. Weaver Inv. Co. 
v. Pressly Dev. Assocs., 645.

HOMICIDE

Jury instructions—omission of involuntary manslaughter instruction—not 
prejudicial—The trial court did not commit plain error in a murder case by omitting 
an instruction on involuntary manslaughter. In finding defendant guilty of second-
degree murder, the jury necessarily found beyond a reasonable doubt that defen-
dant acted with malice, rejecting the absence of malice necessary for involuntary
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man slaughter. Thus, it could not be said that had the jury been instructed on 
involuntary manslaughter, the jury would have reached a different verdict. State  
v. Gurkin, 207. 

Jury instructions—self-defense—imperfect self-defense—no evidence to 
support either instruction—The trial court properly denied defendant’s requested 
instructions on self-defense and imperfect self-defense in a murder case. The evi-
dence taken in the light most favorable to defendant failed to show any circum-
stances that would suggest that defendant reasonably believed it was necessary or 
reasonably necessary for him to kill his wife in order to avoid death or great bodily 
harm. State v. Gurkin, 207.

IMMUNITY

Public official immunity—campus police officers—Campus police officers are 
entitled to public official immunity for their acts in furtherance of their official duties 
so long as those acts were not corrupt, malicious, or outside of and beyond the scope 
of their duties. Mills v. Duke Univ., 380.

Sovereign—allegation of valid contract—sufficient to waive defense—The 
trial court did not err by denying defendants’ motion to dismiss plaintiffs’ claim for 
breach of contract pursuant to N.C.G.S. § 1A-1, Rule 12(b)(2). Plaintiffs sufficiently 
alleged a valid contract between themselves and the State in their complaint to 
waive the defense of sovereign immunity. Lake v. State Health Plan for Teachers 
& State Emps., 368.

Sovereign immunity—waiver—lease agreements—breach of contract—
declaratory judgment—The trial court did not err by denying defendants’ motion 
to dismiss both the breach of contract claim and the claim for declaratory relief. 
Plaintiff sufficiently pled waiver of defendants’ sovereign immunity. Defendants 
impliedly waived their sovereign immunity by entering into the lease agreements 
with plaintiff. The State waives its sovereign immunity when it enters into a contract 
with a private party, and not when it engages in conduct that may or may not consti-
tute a breach. Can Am S., LLC v. State of N.C., 119.

INDECENT LIBERTIES

Substantial evidence—arousing or gratifying sexual desire—Defendant also 
argues that the trial court erred in denying his motion to dismiss the charge of inde-
cent liberties with a child. Specifically, defendant contends that the State failed to 
demonstrate sufficient substantial evidence that he committed indecent liberties for 
the purpose of arousing or gratifying sexual desire. Testimony from the State’s wit-
nesses coupled with the other instances of defendant’s alleged sexual misconduct 
that gave rise to the first-degree rape charges are sufficient evidence to infer defen-
dant’s purpose of arousing or gratifying sexual desire. State v. Godley, 562.

With student—bill of particulars—instructions—The trial court did not err in 
a prosecution for indecent liberties with a student by not instructing the jury on  
the actus reus of each charge according to the amended bills of particulars filed 
by the State. The victim’s testimony included numerous acts, any one of which 
could have served as the basis for the offenses, and the amended bills of particulars 
reflected his testimony. State v. Stephens, 292.
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With student—definition of enrollment—sufficiency of evidence—The trial 
court did not err by denying defendant’s motion to dismiss a prosecution for inde-
cent liberties with a student where defendant contended that the victim was not 
enrolled during the summer when the incidents took place. There was evidence from 
the school principal and the victim’s mother that the victim remained enrolled during  
the summer, even though the academic year was over. State v. Stephens, 292.

INDICTMENT AND INFORMATION

Larceny—fatally flawed—failure to allege entity capable of property owner-
ship—Defendant’s conviction for larceny was vacated where the indictment was 
fatally flawed because it failed to allege that Manna Baptist Church was an entity 
capable of owning property. Where an indictment alleges multiple owners, one of 
whom is not a natural person, failure to allege that such an owner has the ability to 
own property is fatal to the indictment. State v. Campbell, 551.

INSURANCE

Uninsured motorist—insurer a separate party—service required—The trial 
court did not err in an action arising from a car accident in its determination that 
defendant Integon was required to be served with a copy of the complaint and sum-
mons to be made a party to the action. N.C.G.S. § 20-279.21(b)(3)a establishes that 
the insurer is a separate party to the action between the insured plaintiff and an 
uninsured motorist. Kahihu v. Brunson, 142.

JURISDICTION

Personal—general appearance by attorney—waiver of right to challenge 
personal jurisdiction—An attorney’s representation constituted a general appear-
ance submitting defendant Margie Verbal to the jurisdiction of the court and she, 
therefore, waived her right to challenge the trial court’s exercise of personal jurisdic-
tion. Brewster v. Verbal, 668.

Standing—not an aggrieved person—The trial court did not err by dismissing 
plaintiff’s appeal and action for declaratory judgment based on lack of standing. 
Plaintiff provided no factual basis to support the argument that he was an aggrieved 
person. Cox v. Town of Oriental, 675.

Subject matter—order—post-conviction DNA testing—entered out of ses-
sion—without consent of parties—The trial court did not lack subject matter 
jurisdiction to enter an order denying defendant’s motion for post-conviction DNA 
testing. Pursuant to N.C.G.S. § 7A-47.1, a trial court may exercise in chambers juris-
diction in a nonjury matter arising in his or her district to enter an order out of ses-
sion and without the consent of the parties. State v. Collins, 398.

Subject matter—venue—satellite-based monitoring hearing—Defendant’s 
argument in a satellite-based monitoring (SBM) case that the trial court lacked sub-
ject matter jurisdiction over him because the State failed to present any evidence 
that he was a resident of the county in which the hearing was held was dismissed 
under State v. Mills, 754 S.E.2d 674 (2014). The requirement that the SBM hearing be 
held in the county in which defendant resided related to venue, not subject matter 
jurisdiction, and defendant’s failure to raise the issue before the trial court waived 
his ability to raise it for the first time on appeal. State v. Jones, 239.
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Alleged misconduct—judicial inquiry into conduct—no abuse of discretion—
The trial court did not abuse its discretion in a homicide case by declining to inquire 
into alleged improper discussions by prospective jurors. The trial court acted within 
its discretion in declining to conduct any further inquiry into the alleged improper 
discussions of prospective jurors and limiting the scope of its inquiry. State 
v. Gurkin, 207.

Deliberations—playing surveillance video twice—not an expression of opin-
ion by trial court—The trial court did not err in a common law robbery case by 
replaying a surveillance video twice during jury deliberations. Merely playing a mov-
ing picture (video) of an event which did not contain any audio, so that the jurors 
would have an ample opportunity to review this evidence without having to ask to 
see the tape again later, did not constitute error nor did such an action by the trial 
court express any opinion. Jurors are presumed to follow jury instructions and cura-
tive instructions, including the one given in this case that jurors should not think the 
judge had any opinion. State v. Talbot, 297.

Selection procedures—deviation from statutory procedure—no prejudice 
shown—The trial court did not plainly err in a homicide case by deviating from the 
statutory procedure governed by N.C.G.S. § 15A-1214 for passing jurors to defen-
dant during jury selection. Although it was undisputed that the trial court violated 
the statutorily mandated procedure, defendant failed to show prejudice such as jury 
bias, the inability to question prospective jurors, inability to assert peremptory chal-
lenges, nor any other defect which had the likelihood to affect the outcome of the 
trial. Furthermore, the deviation from the statutory procedure in this case did not 
constitute reversible error per se. State v. Gurkin, 207.

Unanimous verdict—Allen charge—substantial compliance with statute—
The trial court did not commit plain error in a felonious breaking or entering and 
assault inflicting serious bodily injury case by failing to properly instruct the jury 
of its duty to make reasonable efforts to reach a unanimous verdict. Although the 
trial court’s Allen charge failed to state the words of N.C.G.S. § 15A-1235(b)(3) ver-
batim, the charge was in substantial compliance with N.C.G.S. § 15A-1235. State  
v. Massenburg, 609.

JUVENILES

Delinquency—disorderly conduct—The trial court did not err by denying a juve-
nile’s motion to dismiss a petition for disorderly conduct. The facts of the case, 
viewed in the light most favorable to the State, demonstrated that the juvenile’s 
conduct caused a substantial interference with, disruption of, and confusion of the 
operation of the school. In re M.J.G., 350.

Delinquency—misdemeanor assault—The trial court did not err by failing to find 
that the juvenile was delinquent of the offense of misdemeanor assault beyond a 
reasonable doubt. The court relied on the petition that sufficiently alleged the juve-
nile committed simple assault by forcefully hitting the victim in her shoulder, breast, 
and chest area with his shoulder, causing the victim to move back a few steps. In re 
M.J.G., 350.

Disposition hearing—terms—failure to cite authority—harmless error—
failure to object—The trial court did not err by holding an alleged sham disposi-
tion hearing and allegedly violating the statutory mandate to allow the juvenile’s 
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parents to present evidence. The juvenile failed to cite to any authority to support 
his assumption of a sham hearing. Assuming arguendo that the trial court decided 
the terms of his disposition prior to allowing the juvenile’s mother to be heard, any 
error was harmless based on the fact that the mother did not object to the con-
dition of attending the family classes but effectively agreed with the trial court.  
In re M.J.G., 350.

LARCENY

Instructions—failure to define—no plain error—Although defendants con-
tended that the trial court committed plain error by failing to define larceny to the 
jury, given that the State’s case identified larceny as the specific felony that defen-
dants intended to commit, the jury did not need a formal definition of the term lar-
ceny. There was evidence permitting the inference that defendants intended to steal 
property and there was no evidence suggesting that defendants intended to merely 
borrow the property. State v. Lucas, 247.

MEDICAL MALPRACTICE

Expert testimony—affidavit—standard of care—The trial court erred in a medi-
cal malpractice case by granting summary judgment in favor of defendant doctors. 
Plaintiffs forecasted sufficient evidence to satisfy the requirements of N.C.G.S. 
§ 90-21.12(a). Further, the trial court erred by applying the holding in Wachovia 
Mortgage Co., 30 N.C. App. 1, to a doctor’s affidavit regarding the applicable stan-
dard of care. The case was remanded to the trial court for further proceedings. Peter  
v. Vullo, 150.

Loss of consortium—summary judgment improperly granted—The trial court 
erred in a medical malpractice case by granting summary judgment in favor of defen-
dants on plaintiff husband’s loss of consortium claim. Because summary judgment 
was erroneously entered as to plaintiffs’ claims of negligence, the loss of consortium 
claim, which was derivative of the negligence claim, should have survived a motion 
for summary judgment. Peter v. Vullo, 150.

Medical negligence—sudden emergency doctrine inapplicable—The trial 
court erred by instructing the jury on the sudden emergency doctrine because the 
doctrine is not applicable in medical negligence actions and was therefore mislead-
ing and likely affected the outcome of the trial. Wiggins & Small v. E. Carolina 
Health-Chowan, 759.

MENTAL ILLNESS

Findings—evidentiary—recital of doctor’s testimony—In an involuntary com-
mitment proceeding, the trial court did not err by making a challenged evidentiary 
finding of fact even though it was reciting some of a doctor’s testimony because the 
trial court went on to find the ultimate facts that defendant was mentally ill and a 
danger to himself and others. In re Moore, 37.

Involuntary commitment—findings—defendant a threat to himself—The trial 
court in an involuntary commitment proceeding properly found that respondent was 
a danger to himself because of a reasonable possibility that defendant would suffer 
serious physical debilitation in the near future. While the trial court made findings 
about defendant’s past conduct, the trial court also made finding about respondent’s 
likely future conduct. In re Moore, 37.
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MOTOR VEHICLES

Driving while impaired—multiple chemical analysis tests—implied consent 
rights—The trial court did not err in a driving while impaired case by granting 
defendant’s motion to suppress the results of a chemical blood test. Where the State 
seeks to administer multiple chemical analysis tests to a defendant suspected of 
driving while impaired, the State must advise the defendant of his implied consent 
rights prior to the administration of each new test pursuant to N.C.G.S. § 20-16.2(a). 
State v. Williams, 445.

Misdemeanor death by motor vehicle—involuntary manslaughter—bail 
bondsmen—not authorized to violate motor vehicle laws based on status—
The trial court did not err in an involuntary manslaughter and misdemeanor death by 
motor vehicle case by instructing the jury that bail bondsmen cannot violate North 
Carolina motor vehicle laws in order to make an arrest. Defendant bail bondsman 
was not authorized to operate his motor vehicle at a speed greater than was reason-
able and prudent under the existing conditions because of his status. The trial court’s 
instruction to the jury did not lessen the State’s burden of showing that defendant’s 
violation of North Carolina motor vehicle laws was intentional, willful, wanton, or 
reckless. State v. McGee, 285.

NEGLIGENCE

Summary judgment—genuine issue of material fact—The trial court erred in 
a negligence case arising out of injuries the 86-year-old plaintiff sustained when 
she fell from a rolling chair during a visit to her eye doctor by granting defendant’s 
motion for summary judgment. There were genuine issues of material fact concern-
ing whether defendant was negligent in causing plaintiff’s injuries and whether plain-
tiff was negligent in contributing to her injuries. Sims v. Graystone Opthalmology 
Assocs., P.A., 65.

PARTIES

Joinder—necessary—proper—amendment to restrictive covenants—The trial 
court did not err in a case involving amendments to the Declaration of Covenants, 
Conditions, Easements and Restrictions of a residential community by denying 
defendant’s motion to dismiss for failure to join the necessary parties. The parties 
defendant alleged needed to be joined were proper but not necessary. Wallach  
v. Linville Owners Ass’n, Inc., 632.

Joinder—sexual offenses—sufficient evidence—transactional connection—
The trial court did not abuse its discretion in a sexual offenses with a child case by 
joining 3 September 2010 offenses and 1 July 2011 offenses for trial. The evidence 
was sufficient to constitute a transactional connection between the acts. State 
v. McCanless, 260.

PARTITION

Jointly held leasehold—contract—no estoppel—In an action involving the par-
tition or sale of a leasehold in lake property as well as personal property, petitioner 
was not estopped by the agreement between the parties. Unlike Properties, Inc.  
v. Cox, 268 N.C. 14, in this case the trial court based its finding on the language of 
the parties’ agreement (which did not contain any express stipulation as to partition) 
rather than the passage of time. Whitesell v. Barnwell, 471.
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Lake property leasehold—injury to a party—In an action involving the parti-
tion or sale of a leasehold in lake property as well as personal property, respon-
dent did not show error on the question of whether petitioner would suffer injury or 
substantial injury. Respondent’s argument consisted of questioning the evidence of 
injury, but the evidence showed that petitioner would suffer injury by either being 
unable to sell his one-half interest or having to accept a drastically reduced price 
to attract a buyer wishing to share a one-half interest with respondent. Whitesell  
v. Barnwell, 471.

Relief sought under statute—defense of unclean hands—Respondent did not 
show error on the basis of unclean hands in an action for the partition or sale of a 
leasehold in lake property as well as personal property. She restated earlier equity 
arguments but presented no authority for an application of unclean hands in this 
case, where petitioner sought relief through statute rather than under the parties’ 
agreement. Whitesell v. Barnwell, 471.

Sufficiency of order of sale—governing statute—Respondent did not show 
error with the contention that a trial court’s order for the sale of a jointly owned 
leasehold in lake property as well as personal property was not sufficient under 
the requirements of N.C.G.S. § 46-22(c). The case was governed by N.C.G.S. § 46-44 
rather than N.C.G.S. § 46-22(c). Whitesell v. Barnwell, 471.

PENALTIES, FINES, AND FORFEITURES

Civil contempt—amount—Although the trial court did not err in a civil contempt 
case by imposing a fine payable to plaintiffs, the amount was reversed and remanded 
to the trial court to make appropriate findings regarding defendant’s present ability 
to pay the fine. Tyll v. Berry, 96.

PLEADINGS

Motion to amend complaint—denial of motion to dismiss—denial of motion 
for summary judgment—The trial court did not err in a constructive trust case 
by granting plaintiff leave to amend her complaint, by denying defendants’ motions 
to dismiss pursuant to Rule 12(b)(6), and by denying defendants’ motion for sum-
mary judgment. Defendants failed to present a specific argument with respect to 
the motion to amend, plaintiff’s amendment and restatement of the complaint ren-
dered any argument regarding the original complaint moot, and defendants’ argu-
ments regarding the summary judgment order could not amount to reversible error. 
Houston v. Tillman, 691.

PRETRIAL PROCEEDINGS

Motion to continue—denied—evidence given to defense counsel at last min-
ute—The trial court did not err in a conspiracy to commit robbery with a dangerous 
weapon case by denying defendant’s motion to continue where the prosecutor pre-
sented defense counsel with a copy of statement made by an alleged co-conspirator, 
implicating defendant, at the very last minute. The statement did not significantly 
change the case to defendant’s prejudice so as to require additional time to prepare 
for trial. State v. Gray, 197.
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PROCESS AND SERVICE

Summons never received—directed verdict—The trial court did not err by 
granting defendant Integon’s motion for directed verdict where plaintiff presented 
evidence that Integon had been served with a copy of the summons and amended 
complaint, but the trial court necessarily concluded that the affidavit of an employee 
of the registered agent of Integon rebutted the presumption of valid service by show-
ing that Integon never received a copy of the summons. Kahihu v. Brunson, 142.

REAL PROPERTY

Dispute—boundary line—summary judgment—The trial court did not err in 
a real property dispute case by granting plaintiffs’ motion for summary judgment. 
Plaintiffs established a prima facie case of title to the disputed land, and defendants 
presented no evidence by way of deeds in their chain of title to establish their supe-
rior claim to the disputed land. No genuine issue of material fact existed as to the 
true location of the boundary line as contemplated by the partition. McLennan  
v. Josey, 45.

SATELLITE-BASED MONITORING

Highest level of supervision and monitoring—additional findings not sup-
ported—remaining finding not sufficient—A majority of the trial court’s “addi-
tional findings” of fact in a satellite-based monitoring case were not supported by 
competent evidence. The remaining supported “additional finding[,]” coupled with 
defendant’s assessment as a “moderate-low” risk for committing another sexual 
offense, did not support the trial court’s order that he enroll in the highest level of 
supervision and monitoring. State v. Jones, 239.

SCHOOLS AND EDUCATION

Assistant principal—reinstatement—notice and opportunity to be heard—A 
trial court order requiring that an assistant principal be reinstated was remanded 
where the superintendent had recommended renewal but the Board of Education 
(Board) decided otherwise after conducting its own investigation and effectively 
conducting a hearing without notice or participation by petitioner. On remand, the 
Board is to reach a decision after properly allowing petitioner an opportunity to be 
heard regarding the information that the Board intends to consider that was not 
included in her personnel file at the time the superintendent recommended renewal 
of her contract. Tobe-Williams v. New Hanover Cnty. Bd. of Educ., 453.

Charter school funding—funding—restricted funds—An order involving the 
sharing of money between the Cleveland County Schools (CSS) and charter schools 
was remanded for appropriate findings of fact and a determination of whether the 
funds at issues were “restricted” under the 2010 clarifying amendment to N.C.G.S. 
§ 115C-426 (such amendments apply to all cases pending before the courts when 
the amendment is adopted, regardless of when the underlying claim arose). Money 
from the local current expense fund is shared with the charter schools, but not 
money from restricted funds. Thomas Jefferson Classical Acad. Charter Sch. 
v. Cleveland Cnty. Bd. of Educ., 318.

SEARCH AND SEIZURE

Reasonable articulable suspicion—insufficient evidence—The trial court erred 
by denying defendant’s motion to suppress. The finding of fact that the officer had 
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recovered a stolen gun from defendant during a prior encounter with defendant was 
not supported by the evidence. Furthermore, under the totality of the circumstances, 
the police officer lacked the reasonable articulable suspicion of criminal activity 
needed to justify an investigatory stop. Moreover, because the stop was unlawful, 
defendant’s subsequent consent to the officer’s search of his person was invalid. 
State v. Jackson, 80.

Reasonable suspicion—driving while impaired—tip from gas station atten-
dant—The trial court in a prosecution for impaired driving and other offenses prop-
erly denied defendant’s motion to suppress all evidence stemming from the initial 
stop where an attendant at a gas station called in a tip, an officer was dispatched, 
and defendant was arrested after failing field sobriety tests. This tip was more reli-
able than one from a true anonymous caller because the caller was identified as an 
employee of the gas station, defendant was not “seized” by the officer’s approach 
and initial questioning, and the officer’s personal observations of the odor of alcohol 
and an unopened container of beer made during the voluntary encounter were a  
sufficient basis for reasonable suspicion to support a stop. State v. Veal, 570.

Traffic stop—no reasonable articulable suspicion—The Court of Appeals 
granted defendant’s motion for writ of certiorari and determined that the trial court 
erred in a drugs case by denying defendant’s motion to suppress evidence obtained 
after a traffic stop since defendant’s consent to the search of his vehicle was given 
during an unlawful seizure. The officer continued to detain defendant after complet-
ing the original purpose of the stop without having reasonable articulable suspicion 
of criminal activity in violation of the Fourth Amendment. State v. Cottrell, 736.

SENTENCING

Assault on female—assault inflicting serious bodily injury—Defendant should 
not have been punished for committing an assault on a female where he was also con-
victed and sentenced for assault inflicting serious bodily injury. The prefatory clause 
of N.C.G.S. § 14-33(c) unambiguously bars punishment for assault on a female when 
the conduct at issue is punished by a higher class of assault. State v. Jamison, 231.

Partial retrial—increased sentence—prior record—convictions from first 
trial—The trial court erred on a partial retrial by increasing defendant’s sentence 
for the charges that were joined at the first trial which resulted in convictions. None 
of the first trial’s convictions could have been used in calculating defendant’s prior 
record level had the jury in the first trial reached guilty verdicts on all of the charges. 
It would be unjust to punish a defendant more harshly simply because the jury in his 
first trial could not reach a unanimous verdict on some charges, but in a subsequent 
trial, a different jury convicted that defendant on some of those same charges. State 
v. Watlington, 601.

Prior record level—out-of-state conviction—felony—The trial court did not 
err in an assault case by calculating defendant’s prior record level counting a New 
Jersey third-degree theft conviction as a Class I felony. New Jersey considers third-
degree offenses to be the same as common law felonies and a certified criminal 
history record from New Jersey presented by the State that contained defendant’s 
New Jersey Criminal History Detailed Record and listed defendant’s theft convic-
tions as felony convictions was sufficient under State v. Lindsey, 118 N.C. App. 549, 
to show that it was a felony. Furthermore, defendant failed to show that third-degree 
theft in New Jersey is substantially similar to a North Carolina misdemeanor. State  
v. Hogan, 218.
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Special probation—presumptive range—no abuse of discretion—The trial 
court did not abuse its discretion in a felonious breaking or entering and assault 
inflicting serious bodily injury case by imposing a term of special probation of 135 
days in the Division of Adult Correction instead of regular probation. The sentence 
imposed was within the presumptive range and the record did not show that the 
sentence was discriminatory based on poverty. State v. Massenburg, 609.

SEXUAL OFFENDERS

Failure to report change of address—homeless person—motion to dismiss—
sufficiency of evidence—The trial court did not err by denying defendant’s motion 
to dismiss a charge under N.C.G.S. § 14-208.11 for failing to report a change of 
address as a sex offender. The State presented sufficient evidence, taken in the light 
most favorable to the State, that defendant was residing at some address different 
from the one last registered without notifying the local sheriff of a change in address. 
State v. McFarland, 274.

Failure to report change of address—insufficient conclusions of law—
Although the trial court’s failure to make adequate conclusions to support its deci-
sion to deny defendant’s motion to suppress did not require a new trial in a failing 
to report a change of address as a sex offender case, the case was remanded for the 
trial court to make appropriate conclusions of law based upon the findings of fact 
with regard to defendant’s motion to suppress. State v. McFarland, 274.

STATUTES OF LIMITATION AND REPOSE

Accident in nursing facility—ordinary negligence—statute of limitation 
rather than repose—The trial court erred in dismissing a negligence action aris-
ing from a falling IV stand in a long-term nursing facility as being in violation of 
the statue of repose. Defendant’s acts or failure to act clearly involved the exercise 
of manual dexterity as opposed to the rendering of any specialized knowledge or 
skill and sounded in ordinary negligence rather than medical malpractice. Plaintiff’s 
action was thus subject to the three-year statute of limitations set forth in N.C.G.S.  
§ 1-52(16). Goodman v. Living Ctrs.-Se., Inc., 330.

Fraud—unfair trade practices—statute not expired—The trial court did not err 
in a fraud and unfair trade practices case by holding that the statute of limitations 
had not expired. Defendants concealed their misconduct, and this misconduct was 
reasonably discovered within the applicable statute of limitations periods. Weaver 
Inv. Co. v. Pressly Dev. Assocs., 645.

TERMINATION OF PARENTAL RIGHTS

Grounds—abandonment—notice—deportation—The trial court did not err by 
terminating respondent father’s parental rights. The allegation of abandonment was 
sufficient to put respondent on notice of a potential adjudication under N.C.G.S.  
§ 7B-1111(a)(7). Respondent’s arrest and subsequent deportation did not prevent 
him from communicating with his children and Mecklenburg County Youth and 
Family Services. In re B.S.O., 706.

Grounds—incapable of providing care and supervision—incarceration—
failure to provide viable alternative—The trial court did not err by terminat-
ing respondent’s parental rights based on N.C.G.S. § 7B-1111(a)(6). Respondent was 
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incapable of providing for the care and supervision of the minor child based on her 
incarceration, this incapacity would continue for the foreseeable future, and respon-
dent failed to provide any viable alternative child care arrangements. In re N.T.U., 722.

Grounds—neglect—The trial court did not err by terminating respondent mother’s 
parental rights based on neglect under N.C.G.S. § 7B-1111(a)(1). The evidence and 
the court’s evidentiary findings were sufficient to show a probability of a repetition 
of neglect. Respondent failed to address her mental health issues and emotional insta-
bility, and respondent had not resolved the issues of improper supervision and domes-
tic violence that led to the children’s removal from her home. In re B.S.O., 706.

Subject matter jurisdiction—temporary emergency jurisdiction—home 
state—The trial court had subject matter jurisdiction to terminate respondent 
mother’s parental rights. The trial court properly entered the initial nonsecure cus-
tody orders pursuant to its temporary emergency jurisdiction based on the particular 
circumstances. North Carolina became the minor child’s home state such that the 
trial court possessed jurisdiction to terminate respondent’s parental rights pursuant 
to N.C.G.S. § 50A-201(a). In re N.T.U., 722.

Subject matter jurisdiction—venue—The trial court lacked subject matter juris-
diction to terminate respondent’s parental rights to his child. The trial court erred 
in concluding that the Indiana court relinquished jurisdiction to North Carolina’s 
courts by entering an order in Indiana dismissing the paternal grandparents’ motion 
for visitation rights. Furthermore, nothing in the record evidenced a determination 
by the Indiana court that it no longer had exclusive, continuing jurisdiction over the 
minor child’s case or that a North Carolina court would be a more convenient forum. 
In re J.D., 342.

TRESPASS

First degree—belief of right to enter property—instruction denied—There 
was no plain error in a prosecution for first-degree trespass where the trial court 
refused to instruct the jury on defendant’s affirmative defense of a reasonable belief 
that he was entitled to enter the property. The jury’s verdict as to larceny charges 
precluded a finding that defendant believed he had a legal right to enter the property. 
State v. Mitchell, 423.

TRUSTS

Constructive trust—wrongdoing not a requirement—quantum meruit—The 
trial court did not err by denying defendants’ motion for a directed verdict and 
motion for judgment notwithstanding the verdict on plaintiff’s quantum meruit and 
constructive trust claims. Plaintiff’s quantum meruit claim was not submitted to the 
jury. Further, wrongdoing is not a requirement for imposing a constructive trust, and 
the record contained sufficient evidence to support the imposition of a constructive 
trust. Houston v. Tillman, 691.

UNFAIR TRADE PRACTICES

Acts occurring within partnership—no in or affecting commerce—The trial 
court erred in part in a fraud and unfair and deceptive trade practices case by 
concluding that defendants’ acts were “in or affecting commerce” in North Carolina. 
Because the alleged misconduct of certain defendants occurred within a partnership 
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or joint enterprise, it was not “in or affecting commerce” for the purposes of an unfair 
and deceptive trade practices action. Accordingly, the trial court erred in trebling 
damages as to those parties pursuant to the unfair and deceptive trade practices 
statute. The trial court did not err by trebling damages with regard to an independent 
contractor. Further, because the trial court concluded that an individual defendant 
was individually liable for the torts committed by the independent contractor under 
a veil-piercing theory, that individual was subject to the same trebling of damages 
and attorney’s fees to which the independent contractor was subject. Weaver Inv. 
Co. v. Pressly Dev. Assocs., 645.

UNJUST ENRICHMENT

Damages—stipulated payments received—The trial court did not err by award-
ing restitution of $101,544.50 based on quantum meruit in an action involving a 
residential tower, a commercial building, an office building, and a parking garage 
where the court found that $101,544.50 was stipulated by the parties to be the total 
amount of payments that the commercial building owners (ACH) received from the 
office building owners (SRS) from 4 June 2008 to 31 December 2011. SRS Arlington 
Offices 1, LLC v. Arlington Condo. Owners Ass’n, Inc., 541.

UTILITIES

Utilities Commission—exceeded authority—dismissed appeal—The Utilities 
Commission exceeded its authority by dismissing proposed intervenor North 
Carolina Waste Awareness and Reduction Network, Inc.’s appeal, including its appeal 
from an intervention order, for lack of standing. In re Duke Energy Corp., 20.

Utilities Commission—investigation—intervention denied—no standing 
to appeal—Proposed intervenor North Carolina Waste Awareness and Reduction 
Network, Inc. was properly denied intervention into in an investigation conducted 
by the Utilities Commission and lacked standing to appeal from the settlement order 
between the parties to that investigation. In re Duke Energy Corp., 20.

VENUE

Motion for change—no evidence of residency—The trial court erred in a neg-
ligence case by denying defendant’s motion for change of venue. Although plaintiff 
alleged in his complaint that he was a citizen and resident of Harnett County where 
the complaint was filed, the complaint was not verified and thus, was not an affidavit 
or other evidence. There was no evidence in the record that plaintiff was a resident 
of Harnett County at the time of the filing of this action. Kiker v. Winfield, 363.

WORKERS’ COMPENSATION

Compensable injury—aggravation of pre-existing injury—separate injury—
The Industrial Commission did not err in a workers’ compensation case by conclud-
ing that plaintiff had sustained an aggravation of a pre-existing condition without 
also concluding that she had suffered a disc herniation. There was no evidence that 
defendant attempted to “void” the Form 60 and plaintiff was not prejudiced by the 
Commission’s characterization of her admittedly compensable injury as an aggrava-
tion of her pre-existing condition rather than an aggravation of her condition and 
also a separate disc herniation. Miller v. Mission Hosp., Inc., 514.
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Further medical compensation—Parsons presumption—burden shifted 
back to plaintiff—The Industrial Commission did not err in a workers’ compensa-
tion case by concluding that plaintiff did not need further medical compensation. 
Defendant had rebutted the presumption that arose by virtue of the filing of a Form 
60 and pursuant to Parsons v. Pantry, Inc., 126 N.C. App. 540, the burden shifted 
back to plaintiff to establish her continuing need for medical treatment. Plaintiff 
failed to meet this burden and failed to present evidence of disability. Miller 
v. Mission Hosp., Inc., 514.

No injury by accident—findings—standard of decision—Commission’s discre-
tion—The findings of the Industrial Commission in a worker’s compensation case 
were supported by competent evidence and supported the Commission’s conclusion 
that plaintiff did not sustain an injury by accident where a Federal Express driver 
suffered a stroke while delivering packages on December 23. Plaintiff appeared to 
argue, without citation to authority, that when the Industrial Commission resolves 
contradictions in the evidence or issues of credibility, it must employ the standard 
applicable to appellate review, and that the Commission erred when it failed to take 
plaintiff’s affidavit in the light most favorable to plaintiff. However, the Commission 
may accept or reject the testimony and opinions of any witness, even if that testi-
mony is uncontradicted. Hill v. Fed. Express Corp., 488.

No interruption of work routine—findings—The evidence in a worker’s com-
pensation case supported the Industrial Commission’s findings, which supported its 
conclusion that a Federal Express driver who suffered a carotid dissection while 
delivering packages on December 23 did not experience an interruption of his work 
routine. The challenged portions of the Commission’s findings were supported by 
competent evidence, plaintiff failed to articulate the legal or medical significance of 
the circumstances he posited as unusual, and the full Commission reviews appeals 
from the deputy commissioner de novo. Hill v. Fed. Express Corp., 488.

Opinion and award—interest—benefits—The Full Industrial Commission erred 
in a workers’ compensation case by failing to require defendant to pay interest on 
the benefits awarded to plaintiff in an opinion and award issued from the date of the 
initial hearing in this dispute, pursuant to N.C.G.S. § 97-86.2. Lewis v. N.C. Dep’t 
of Corr., 376.

Plaintiff no longer disabled—supported by findings—The Industrial 
Commission did not err in a workers’ compensation case by allowing defendant to 
stop paying indemnity compensation to plaintiff. The Commission’s conclusion that 
plaintiff was no longer disabled and was able to return to work was supported by the 
findings. Miller v. Mission Hosp., Inc., 514.

WRONGFUL DEATH

Officers in individual capacities—summary judgment—no showing acts were 
corrupt, malicious, or outside of and beyond scope of duties—The trial court 
did not err by granting summary judgment in favor of defendants on plaintiff’s claims 
of wrongful death against defendant officers in their individual capacities. The evi-
dence viewed in the light most favorable to plaintiff did not show that the acts of 
the officers leading to the victim’s death were corrupt, malicious, or outside of and 
beyond the scope of their duties. Mills v. Duke Univ., 380.
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ZONING

Common law vested rights—statement of claim—sufficient—Plaintiffs’ claim 
of common law vests rights in developing property was sufficiently pled to survive 
a motion to dismiss under N.C.G.S. § 1A-1, Rule 12(b)(6). Taking plaintiff’s allega-
tions as true, their clearing of lots, canal digging, dune building, and road grading 
were substantial expenditures, their property was not zoned at the time they made 
their expenditures, and their expenditures were made in good faith. Swan Beach 
Corolla, L.L.C. v. Cnty. of Currituck, 617.

Harmony with surrounding area—issue of law and fact—standard of 
review—The issue of whether the superior court erred in a zoning case by conclud-
ing as a matter of law that the Boone Board of Adjustment considered the wrong 
“area” when assessing a proposed clinic’s harmony with the adjacent community 
was reviewed as a mixed question of fact and law, applying both de novo review and 
the whole record test. Templeton Props. LP v. Town of Boone, 303.

Special use permit—harmonious with area—definition of area—fact spe-
cific—Where a zoning ordinance provided the Boone Board of Adjustment with the 
ability to deny a special use permit if the application would not be in harmony with 
the area in which it was located, a fact-specific inquiry was necessarily required 
to define “area.” The superior court improperly acted as a finder of fact on review 
and imposed its view of what the bounded “area” should be, rather than reviewing 
whether the Board’s findings of fact concerning the area were supported by compe-
tent evidence and not arbitrary and capricious. Templeton Props. LP v. Town of 
Boone, 303.

Special use permit—harmony with area—evidence sufficient to support find-
ings—There was competent evidence in a special use zoning case supporting the 
Board of Adjustment’s finding that a medical clinic would not be in harmony with its 
surrounding area and the superior court erred by overturning the Board’s decision to 
deny the special use permit. Templeton Props. LP v. Town of Boone, 303.

Special use permit—prima facie case—rebuttal—Although petitioner argued 
that a Boone zoning ordinance allowed construction of its medical clinic under a 
special use permit, a prima facie case that a petitioner was entitled to a special use 
permit could be rebutted by competent, material, and substantial evidence that the 
use contemplated was not in fact in harmony with the area in which it was to be 
located. Templeton Props. LP v. Town of Boone, 303.

State constitution—tax classification—claim dismissed—The trial court did 
not err in a zoning case by dismissing plaintiffs’ allegations under Article V, Section 
2 of the North Carolina Constitution that the County had refused to allow business 
development on property that it had classified as business property for tax purposes. 
Plaintiffs did not challenge the tax classification or the uniformity of the tax rules. 
The tax classification of plaintiffs’ property might be relevant to the “good faith” 
element of their vested rights claim, but their allegations were insufficient to state 
a claim under Article V, Section 2 of the North Carolina Constitution. Swan Beach 
Corolla, L.L.C. v. Cnty. of Currituck, 617.

Vested rights claim—exhaustion of administrative remedies—not required—
Plaintiffs were not required to exhaust administrative remedies before the Currituck 
County Board of Adjustment in order to bring this civil action and the trial court 
erred by dismissing their common law vested rights claim under N.C.G.S. § 1A-1, 
Rule 12(b)(1)  A plaintiff is not required to request that a board of adjustment issue 
a variance that it does not have the authority to issue. Swan Beach Corolla, L.L.C. 
v. Cnty. of Currituck, 617.




