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ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OoFr

NorTH CAROLINA
AT
RALEIGH

JOSEPH W. BARNETTE, EMPLOYEE, PLAINTIFF
V.
LOWE’S HOME CENTERS, INC., EvprLoYER, SELF-INSURED (SEDGWICK CLAIMS
MANAGEMENT SERVICES, INC., ADMINISTRATOR), DEFENDANT

No. COA15-938
Filed 19 April 2016

Workers’ Compensation—findings of fact—sufficiency

The Industrial Commission did not err in a workers’ compensa-
tion case by making its findings of fact 4, 6, and 7. Each of the chal-
lenged factual findings were supported by competent evidence in
the record.

Workers’ Compensation—injury by accident—fortuitous
event—interruption of work routine—unusual task

The Industrial Commission erred in a workers’ compensation
case by concluding that plaintiff employee failed to establish that he
sustained an injury by accident. Plaintiff employee showed that his
injury resulted from a fortuitous event, an interruption of his work
routine, or an unusual task. The matter was remanded for further
proceedings to determine the benefits that plaintiff was entitled as a
result of his compensable injury.

Appeal by Plaintiff from opinion and award entered 15 April 2015

by the North Carolina Industrial Commission. Heard in the Court of
Appeals 28 January 2016.

Wallace and Graham, PA., by Whitney V. Wallace, for Plaintiff.
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Cranfill Sumner & Hartzog LLP, by Jaye E. Bingham-Hinch,
JSor Defendant.

STEPHENS, Judge.

In this appeal by an injured employee from an opinion and award of
the North Carolina Industrial Commission denying compensation, we
apply our well established standard of review and hold that, while cer-
tain of the findings of fact challenged by the employee are supported
by competent evidence, the Commission’s legal conclusion that the
employee failed to show that his injury “resulted from a fortuitous event,
an interruption of his work routine, or an unusual task” and, thus, failed
to establish that he sustained an injury by accident is not supported by
the findings of fact. Accordingly, we reverse and remand.

Factual and Procedural Background

Plaintiff Joseph W. Barnette began working as a delivery driver for
Defendant Lowe’s Home Centers, Inc. (“Lowe’s”) in 2004. At the time
he began his employment with Lowe’s, Barnette had pre-existing back
problems that had required medical treatment from about 2000 or
2001 forward. On 8 August 2012, Barnette was working with another
Lowe’s employee, Ron Alcorn, to deliver a refrigerator to a home on
Bald Head Island. Like many homes on the island, this home had a so-
called “reverse” floor plan with the kitchen on an upper floor. Barnette
testified that the delivery was difficult, requiring him and Alcorn to carry
a large refrigerator up a narrow twisting flight of stairs. At the top of
the stairs, Barnette and Alcorn discovered that the refrigerator would
not fit through the final turn of the stairwell and, thus, they had to take
the refrigerator immediately back down the stairs. Barnette alleged that,
near the bottom of the stairs, he lost all feeling in his right hand and
forearm. Barnette shifted the weight of the refrigerator to his other hand
and continued carrying the appliance down the stairs. The evidence was
conflicting about whether Barnette mentioned his arm and hand symp-
toms to Alcorn at that moment. Feeling returned to Barnette’s hand in
about 20 to 30 minutes. Alcorn drove Barnette back to the local Lowe’s.
Barnette testified that he reported to the manager on duty that he had
hurt his hand, but could not remember whether he mentioned “all
the details . ...”

On 15 January 2013, Barnette filed a Form 18 asserting that he had
“injured his right arm/elbow/hand when performing [an] unusually
difficult delivery of a refrigerator up and down a narrow set of stairs”
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on 8 August 2012. On 19 March 2013, Lowe’s filed a Form 61 Denial
of Workers’ Compensation Claim and Amended Denials of Workers’
Compensation Claim on 20 June and 7 November 2013. Barnette filed
a Form 33 Request that Claim be Assigned for Hearing on 5 April 2013
and an amended Form 18 on 5 November 2013. On 7 January 2014, a
hearing was held before the deputy commissioner, who filed an opin-
ion and award on 4 August 2014 denying Barnette benefits for failure to
show he sustained an injury by accident. Barnette appealed to the Full
Commission (“the Commission”), and, on 15 April 2015, the Commission
affirmed the deputy commissioner’s opinion and award with modifica-
tions, still denying Barnette compensation. From the Commission’s
opinion and award, Barnette appeals.

Discussion

Barnette argues that the Commission erred in (1) making findings
of fact 4, 6, and 7, and (2) finding and concluding that Barnette’s injuries
were not the result of an accident. We reverse and remand.

1. Standard of Review

On appeal, we review an opinion and award in a workers’ compen-
sation case to determine “whether there is any competent evidence in
the record to support the Commission’s findings and whether those find-
ings support the Commission’s conclusions of law.” Oliver v. Lane Co.,
143 N.C. App. 167, 170, 544 S.E.2d 606, 608 (2001) (citation omitted).
Thus, our “duty goes no further than to determine whether the record
contains any evidence tending to support the finding.” Adams v. AVX
Corp., 349 N.C. 676, 681, 509 S.E.2d 411, 414 (1998) (citation and inter-
nal quotation marks omitted), rehr’g denied, 350 N.C. 108, 532 S.E.2d
522 (1999). “[T]he Commission is the sole judge of the credibility of wit-
nesses and may believe all or a part or none of any witness’s testimony
...." Harrell v. J.P. Stevens & Co., Inc., 45 N.C. App. 197, 205, 262 S.E.2d
830, 835 (citation omitted), disc. review denied, 300 N.C. 196, 269 S.E.2d
623 (1980). The Commission’s findings of fact are conclusive on appeal
if supported by competent evidence, even if there is evidence to support
contrary findings. Pittman v. Int’l Paper Co., 132 N.C. App. 151, 156, 510
S.E.2d 705, 709 (citation omitted), affirmed per curiam, 351 N.C. 42, 519
S.E.2d 524 (1999). “The Commission’s findings of fact may be set aside
on appeal only when there is a complete lack of competent evidence to
support them.” Jones v. Candler Mobile Village, 118 N.C. App. 719, 721,
457 S.E.2d 315, 317 (1995) (citation omitted; emphasis added). Findings
of fact unchallenged by the appellant are presumed to be supported by
competent evidence on appeal. Cooper v. BHT Enters., 195 N.C. App.
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363, 364-65, 672 S.E.2d 748, 751 (2009) (citation omitted). Where con-
clusions of law are not supported by the findings, we must reverse
those portions of the opinion and award, remanding to the Commission
for entry of conclusions of law that are supported. See, e.g., Goodrich
v. R.L. Dresser, Inc., 161 N.C. App. 394, 403, 588 S.E.2d 511, 517 (2003).

II. Findings of fact 4, 6, & 7

[1] Barnette first argues that no competent evidence supports the
Commission’s findings of fact 4, 6, and 7. We are not persuaded.

Specifically, Barnette challenges the following portions of these
findings of fact as not supported by competent evidence:

4. [Barnette] could not recall whether he immediately
reported his injury to Mr. Alcorn. . ..

6. Mr. Alcorn recalled . . . no specific injury, pain, or
symptoms reported by [Barnette] at that time. Mr. Alcorn
testified that this was not the first time he witnessed
[Barnette’s] weakness, which he attributed to [Barnette’s]
age.

7. Defendant’s Assistant Manager, Krystal Webb, . . . did
not recall [Barnette] reporting how the numbness started

On appeal, Barnette cites various portions of the testimony before the
Commission that appear to contradict the findings of fact made by
the Commission or which would support different findings of
fact. However,

it is [not] the role of this Court to comb through the testi-
mony and view it in the light most favorable to the [appel-
lant], when the Supreme Court has clearly instructed us to
do the opposite. Although by doing so, it is possible to find
a few excerpts that might be speculative, this Court’s role
is not to engage in such a weighing of the evidence.

Alexander v. Wal-Mart Stores, Inc., 166 N.C. App. 563, 573, 603 S.E.2d
552, 558 (2004) (Hudson, J., dissenting), reversed per curiam for the
reasons stated in the dissenting opinion, 359 N.C. 403, 610 S.E.2d 374
(2005). Having engaged in our proper review, we conclude that each of
the factual findings challenged by Barnette is supported by competent
evidence in the record.



IN THE COURT OF APPEALS 5

BARNETTE v. LOWE’S HOME CTRS., INC.
[247 N.C. App. 1 (2016)]

For example, in contending that no competent evidence supports
the above-quoted portion of finding of fact 4, Barnette draws our atten-
tion to his testimony that he told Alcorn that he needed to see a doctor
when his hand went numb as the two men carried the refrigerator to the
bottom of the stairs. However, our review of the record reveals that, on
direct examination, Barnette also testified that, when he suddenly lost
all feeling in his right hand and forearm, “it scare[d] me a little bit. It
scare[d] me a lot. And so I—I can’t recall whether I tell [Alcorn] some-
thing’s going on at that juncture or not.” Likewise, on cross-examination,
Barnette reiterated that, “while I was lifting [the refrigerator] and as I sat
it down, . . . I had to let go. I had nothing left. And I cannot remember
whether I communicated that with [Alcorn] or not, at the time.” This tes-
timony supports the Commission’s factual finding that Barnette “could
not recall whether he immediately reported his injury to Mr. Alcorn. . . .”

Similarly, the part of finding of fact 6 stating that Alcorn “recalled. ..
no specific injury, pain, or symptoms reported by [Barnette] at that time”
is supported by Alcorn’s response when asked whether he immediately
realized Barnette was having symptoms as a result of his alleged injury.
Alcorn testified that he knew Barnette was “having trouble holding that
weight and taking it down one step at a time. So, he had said he’s hav-
ing difficulty doing it,” but did not describe any symptoms until he and
Alcorn “got back on the barge [to return to the mainland from Bald Head
Island].” In addition, when asked whether Barnette had ever exhibited
any physical difficulty in performing his job, Alcorn replied, “Just a
weakness at times. I mean, it's—it’s a hard job. . . . He’s an old man. I'm
sorry.” That evidence supports the finding that “Mr. Alcorn testified that
this was not the first time he witnessed [Barnette’s] weakness, which he
attributed to [Barnette’s] age.”

Finding of fact 7, that “Krystal Webb, . . . did not recall [Barnette]
reporting how the numbness started[,]” is supported by Webb’s response
to the question, “Did [Barnette] report to you how the pain started or the
numbness started?”:

I don’t recall. It was on the job, per se, I assumed that it
could have been a job related injury. But that was not dis-
cussed between us. It was just the fact that he needed to go
to this appointment the next day. So, I—I don’t really recall
it being on the job injury. That—that wasn’t discussed.

We thus overrule Barnette’s challenge to findings of fact 4, 6, and 7. We
address his challenge to a portion of denominated finding of fact 25,
along with the Commission’s closely related conclusion of law 4, in sec-
tion III of this opinion.
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III. Denominated finding of fact 25 and conclusion of law 4

[2] Barnette argues that a portion of denominated finding of fact 25—
that he “failed to show that his right arm condition resulted from a fortu-
itous event, an interruption of his work routine, or an unusual task. . . .
[r]ather, [than while he was] performing his usual, strenuous job in its
usual way’—and related conclusion of law 4—that, as a result, Barnette
“failed to prove that his injury resulted from an ‘accident’ "—are not sup-
ported by the Commission’s other findings of fact. We agree.

As an initial matter, we note that the part of denominated finding of
fact 25 to which Barnette objects is actually a legal, rather than a fac-
tual, determination. “[A]ny determination requiring the exercise of judg-
ment or the application of legal principles is more properly classified a
conclusion of law. Any determination reached through logical reasoning
from the evidentiary facts is more properly classified a finding of fact.”
In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997) (citations
and internal quotation marks omitted). Whether Barnette’s “right arm
condition resulted from a fortuitous event, an interruption of his work
routine, or an unusual task” was a determination requiring “the applica-
tion of legal principles”—to wit, the definition of “accident” as devel-
oped in our State’s worker’s compensation jurisprudence—and, thus, it
is a conclusion of law. See id. Regardless of how they may be labeled, we
treat findings of fact as findings of fact and conclusions of law as conclu-
sions of law for purposes of our review. See, e.g., N.C. State Bar v. Key,
189 N.C. App. 80, 88, 658 S.E.2d 493, 499 (2008) (“[C]lassification of an
item within [an] order is not determinative, and, when necessary, the
appellate court can reclassify an item before applying the appropriate
standard of review.”). Accordingly, we must consider whether the chal-
lenged portion of denominated finding of fact 25 and conclusion of law
4 are supported by the Commission’s other findings of fact. See Oliver,
143 N.C. App. at 170, 544 S.E.2d at 608 (citation omitted).

Under the Worker’s Compensation Act (“the Act”), an employee

is entitled to compensation for an injury only if (1) it is
caused by an accident, and (2) the accident arises out of
and in the course of employment. . . .

[The Act] defines injury to mean only injury by accident
arising out of and in the course of the employment. Our
Supreme Court has defined the term accident as used
in the . . . Act as an unlooked for and untoward event
which is not expected or designed by the person who
suffers the injury; the elements of an accident are the
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interruption of the routine of work and the introduction
thereby of unusual conditions likely to result in
unexpected consequences.

Shay v. Rowan Salisbury Sch., 205 N.C. App. 620, 624, 696 S.E.2d 763,
766 (citations, internal quotation marks, and some brackets omitted;
emphasis added), appeal dismissed, 364 N.C. 435, 702 S.E.2d 216 (2010).
“[Ulnusualness and unexpectedness are [the] essence” of an accident
under the Act. Smith v. Cabarrus Creamery Co., 217 N.C. 468, 472, 8
S.E.2d 231, 233 (1940). “If an employee is injured while carrying on his
usual tasks in the usual way the injury does not arise by accident. An
accidental cause will be inferred, however, when an interruption of the
work routine and the introduction thereby of unusual conditions likely
to result in unexpected consequences occurs.” Gunter v. Dayco Corp.,
317 N.C. 670, 673, 346 S.E.2d 395, 397 (1986) (citations omitted; empha-
sis added).

This rule applies even where the usual tasks of an employee’s work
are physically awkward, strenuous, or demanding. For example, in
Porter v. Shelby Knit, Inc., the injured employee was a knitter whose
usual work “duties included doffing, a task which entailed pulling rods
from rolls of cloth.” 46 N.C. App. 22, 23, 264 S.E.2d 360, 361 (1980)
(internal quotation marks omitted). Because the evidence showed “that,
on the occasion of [the] plaintiff’s injury[,] withdrawal of the rod was
unusually difficult because the roll of cloth was extra tight, . . . . [and,
as a result,] the effort which [the] plaintiff exerted was unusual[,]” this
Court affirmed the Commission’s conclusion that her injury was the
result of an accident. Id. at 27, 264 S.E.2d at 363 (emphasis added). The
Court reasoned that unusual conditions, to wit, the extra tightness of the
roll requiring unusual effort and exertion, constituted an “interrupti[on
of] what was [the] plaintiff’s normal work routine. . ..” Id.

Likewise, in Calderwood v. Charlotte-Mecklenburg Hosp. Auth., the
injured employee was a labor and delivery nurse whose patients fre-
quently received epidural blocks that left them in need of the nurse’s
help to raise their legs during childbirth. 135 N.C. App. 112, 113, 519
S.E.2d 61, 62 (1999), disc. review denied, 351 N.C. 351, 543 S.E.2d 124
(2000). This Court reversed the Commission’s conclusion that the nurse’s
injury was not the result of an accident, noting that, when injured, she
had been performing her usual strenuous duties of helping a patient
who had received an epidural lift her legs, but that unusual conditions
had interrupted her normal work routine. Id. at 116, 519 S.E.2d at 63-64.
Specifically, “the undisputed evidence [was] that [the p]laintiff had never
in her eleven years of work with [the employer] assisted a patient in
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child delivery where she was required, without any assistance from the
patient, to lift the leg(s) of the patient, especially a patient weighing 263
pounds.” Id. at 115-16, 519 S.E.2d at 63.

In a case involving an even more physically demanding normal work
routine, this Court concluded that a compensable injury by accident
occurred where a professional football player, “engaging in his normal
work duty of blocking an offensive lineman, . . . was injured because he
was forced by another player into utilizing an unusual and awkward
blocking or work technique that was not normally used in [the player’s]
normal work routine.” Renfro v. Richardson Sports, Ltd. Partners, 172
N.C. App. 176, 183, 616 S.E.2d 317, 324 (2005) (emphasis added), disc.
review denied, 360 N.C. 535, 633 S.E.2d 821 (2006). In that case, the
Commission’s critical findings of fact were:

9. At practice on August 7, 2001, [the] plaintiff was play-
ing defense at a linebacker position. During a particular
play, [the] plaintiff became engaged by a block from an
offensive lineman.

10. At the point when the offensive player engaged
[the] plaintiff with the block, the impact caused [the]
plaintiff’s left hand and wrist to be moved down and
around, forcing it into what [the] plaintiff described as an
awkward position.

11. It was unexpected and unusual for the offensive player
to block [the] plaintiff with an impact that caused his left
hand and wrist into an awkward position. At the time of
injury, [the] plaintiff was engaged in an activity within the
scope of his employment contract and was taking reason-
able measures to protect himself from injury, given the
nature of the game. [The p]laintiff was required to do what
he was doing at the time of injury and had no choice but to
perform his job as best he could, notwithstanding the risk
of injury.

Id. at 181-82, 616 S.E.2d at 323. This Court held that these findings of
fact supported the Commission’s conclusion that, “[a]lthough an injury
sustained while playing football may not be an unusual occurrence,
such injury [under the circumstances present here] is not a probable,
intended consequence of the employment and constituted an unlooked
for and untoward event that was not expected or designed by [the] plain-
tiff.” Id. at 182, 616 S.E.2d at 324.
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Regarding the work activity Barnette was engaged in when he sus-
tained his injury, the Commission found as fact:

1. Atthetime of hearing before the Deputy Commissioner,
[Barnette] was 59 years old. He has a high school diploma.
[Barnette] worked as a delivery driver for Defendant-
Employer from November 2004, through August 2012.
[Barnette] estimated his deliveries consisted of approxi-
mately 80% to 85% appliances and that he often delivered
with co-worker, Ron Alcorn.

2. On August 8, 2012, [Barnette] testified that he and Mr.
Alcorn delivered a side-by-side refrigerator to a home on
Bald Head Island (“BHI”) after making four or five other
deliveries. After removing the doors of the refrigerator,
[Barnette] and Mr. Alcorn lifted the refrigerator up a wind-
ing staircase leading to the second-story kitchen of the
home. [Barnette] testified that he and Mr. Alcorn were
unable to make the final turn into the kitchen and decided
to head back down the stairs, when his right hand went
completely numb, roughly three-fourths of the way down
the stairs. [Barnette] testified that he immediately experi-
enced numbness, but no pain, and that he used his left arm
to help Mr. Alcorn finish the descent.

3. It was not uncommon for [Barnette] to deliver large
appliances upstairs at homes like the one in question at
BHI, which have “reverse” floor plans, with the kitchen on
a second or third level. He described the homes on BHI as
“tight” and with narrow staircases. Regarding the home in
question, [Barnette] testified that the staircase was not a
standard staircase and was unusually tight.

5. Ron Alcorn testified at the hearing before the Deputy
Commissioner that he and [Barnette] worked together
four to five times per week before [Barnette’s] workplace
injury and that about 75% of the time, an old refrigerator
will have to be removed from the home to make room for
the new one. Mr. Alcorn recalled the day of the incident,
stating that he and [Barnette] only made it two-thirds of
the way up the staircase with the new refrigerator when
they decided it was not going to fit and that they should
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return downstairs. Mr. Alcorn testified that the staircase
involved in this claim was narrow, that most of the
staircases at the homes at BHI were “32-36" inches wide,
but this staircase was “29-30” inches wide.

(Emphasis added). These findings of fact indicate that, like the profes-
sional football player in Renfro, Barnette’s usual work routine and nor-
mal work duties were physically strenuous, and that those duties often
included the delivery of large appliances, like refrigerators, to homes
on BHI with reverse floor plans and narrow staircases and the removal
of customers’ old refrigerators back down the staircases. However, the
above-quoted findings of fact also plainly establish “the introduction . . .
of unusual conditions likely to result in unexpected consequences|,]”
see Gunter, 317 N.C. at 673, 346 S.E.2d at 397 (citations omitted), during
the delivery when Barnette sustained his injury.

Specifically, the uncontradicted evidence and findings of fact 2, 3,
and 5 establish that, at the home where Barnette was injured, “the stair-
case was not a standard staircase and was unusually tight” such that,
instead of carrying the new refrigerator up the stairs, setting it down,
and then later carrying an old refrigerator down the stairs, Barnette and
Alcorn “only made it two-thirds of the way up the staircase with the
new refrigerator when they decided it was not going to fit and that they
should return downstairs.” Thus, the “unusual condition[]” of the narrow,
non-standard staircase “result[ed] in [the] unexpected consequence[]”
of Barnette having to hold and carry the refrigerator two-thirds of
the way up the staircase and then back down again without a break
or the opportunity to reposition his hold on the appliance to better
accommodate the descent. See id. Simply put, Barnette, while “engag-
ing in his normal work duty of [delivering a refrigerator to a second-
floor kitchen by means of a staircase], . . . was injured because he was
forced by [the unusual narrowness of the staircase] into utilizing an
unusual and awkward . . . work technique that was not normally used in
his normal work routine[,]” to wit, having to carry the new refrigerator
back down the unusually narrow staircase without a break or pause. See
Renfro, 172 N.C. App. at 183, 616 S.E.2d at 324.

Plainly then, the portion of denominated finding of fact 25 stating
that Barnette “failed to show that his right arm condition resulted from a
fortuitous event, an interruption of his work routine, or an unusual task.
... [r]ather, [than while he was] performing his usual, strenuous job in
its usual way” is not supported by the Commission’s findings of fact 2,
3, and 5. Further, because those findings of fact establish that Barnette
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did not sustain his injury while “carrying on his usual tasks in the usual
wayl[,]” but rather as a result of “an interruption of the work routine and
the introduction thereby of unusual conditions[,]” an accidental cause
must be inferred. See Gunter, 317 N.C. at 673, 346 S.E.2d at 397 (cita-
tions omitted). Accordingly, conclusion of law 4—that Barnette “failed
to prove his injury resulted from an ‘accident’ "—is not supported by the
Commission’s findings of fact.

Conclusion

The Commission’s challenged findings of fact 4, 6, and 7 are sup-
ported by competent evidence, see Oliver, 143 N.C. App. at 170, 544
S.E.2d at 608, but are not pertinent to the issue of whether Barnette’s
injury is compensable. Regarding compensability, unchallenged finding
of fact 24 and conclusion of law 3 establish that Barnette’s injury was
caused by the refrigerator-moving incident during his work, thus sat-
isfying the requirement that the injury arise out of and in the course of
employment. See Shay, 205 N.C. App. at 624, 696 S.E.2d at 766. However,
the challenged part of denominated finding of fact 25 and conclusion of
law 4—that Barnette’s injury was part of his normal work routine and
not the result of an accident—are not supported by the Commission’s
other findings of fact. See Gunter, 317 N.C. at 675, 346 S.E.2d at 398.
Accordingly, the Commission’s opinion and award must be reversed and
the matter remanded for further proceedings to determine the benefits
to which Barnette is entitled as a result of his compensable injury by
accident and the entry of an appropriate amended opinion and award.

REVERSED AND REMANDED.
Judges HUNTER, JR., and INMAN concur.
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MICHAEL M. BERENS, PLAINTIFF
V.
MELISSA C. BERENS, DEFENDANT

No. COA15-230
Filed 19 April 2016

1. Parties—aggrieved party—no motion to intervene

The trial court did not err by denying Adams’ petition to appeal
its decision as an aggrieved party. Although Adams filed various
pleadings in response to plaintiff’s subpoenas in the trial court and
was represented by counsel during the hearing, she did not take
any action to intervene or otherwise become a party in the underly-
ing action. Rule 3 affords no avenue of appeal to either entities or
persons who are nonparties to a civil action.

2. Appeal and Error—interlocutory orders and appeals—discov-
ery—privilege—immunity—substantial right
Orders compelling discovery where a party asserts a privilege
or immunity that directly relates to the matter to be disclosed pur-
suant to the interlocutory discovery order and the assertion of the
privilege or immunity affects a substantial right and is thus immedi-
ately appealable.

3. Agency—participation in meeting with attorney and party to
litigation—attorney-client privilege—work product
The trial court erred by concluding that the attorney-client privi-
lege did not apply. A party to litigation who engages a friend as an
agent to participate in meetings with an attorney does not waive the
protections of attorney-client communications and attorney work
product for information arising from the meeting with the attorney
and any work product created with the assistance of or shared with
the agent as a result of those meetings. The case was remanded to
the trial court to determine whether the attorney-client privilege
applied to the requested communications, using the five-factor
Murvin test and considering petitioner Adams as defendant’s agent.

Appeal by Defendant from order entered 18 November 2014 by
Judge David H. Strickland in Mecklenburg County District Court. Heard
in the Court of Appeals 23 September 2015.

Horack Talley Pharr & Lowndes, PA., by Christopher T. Hood and
Gena G. Morris, for Plaintiff-Appellee.
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Wyrick Robbins Yates & Ponton LLP, by Michelle D. Connell, and
Tom Bush Law Group, by Tom J. Bush, for Defendant-Appellant.

Thurman, Wilson, Boutwell & Galvin, PA., by John D. Boutwell,
Jfor Brook Adams

INMAN, Judge.

This appeal presents the question of whether a party to litigation
who engages her friend as an agent to participate in meetings with her
attorney waives the protections of attorney-client communications
and attorney work product for information arising from the meeting
with her attorney and any work product created with the assistance of
or shared with the agent as a result of those meetings. Based on our
caselaw and the record here, the answer in this case is no.

Defendant-Appellant Melissa Berens (“Defendant”) appeals the
interlocutory order denying her request for a protective order and her
motion to quash Plaintiff-Appellee Michael Berens’s (“Plaintiff’s”) sub-
poena duces tecum to Brooke Adams Healy (“Ms. Adams”) compelling
production of all documents relating to Ms. Adams’s communications
with Defendant; her communications with the Tom Bush Law Group
(“the law firm”), the firm representing Defendant in her divorce; and her
communications with any third party regarding “one or more members
of the Berens family” and the legal proceedings that are the subject of
the underlying divorce case. On appeal, Defendant argues that Plaintiff’s
subpoena to Ms. Adams seeks information protected by the attorney-cli-
ent privilege and by the work product doctrine because Ms. Adams was
Defendant’s agent. Consequently, according to Defendant, Ms. Adams’s
presence during Defendant’s meetings with her attorney did not waive
the privileges nor did her involvement in the preparation of materials
for litigation defeat the privileges. Defendant also contends that the
subpoena exceeds the scope of Rule 45 of the North Carolina Rules of
Civil Procedure.

After careful review, we reverse the trial court’s order and remand
for proceedings consistent with this opinion.

Factual and Procedural Background

Plaintiff and Defendant were married on 23 September 1989 and
separated on 20 July 2012. Six children were born of the marriage. On
4 June 2014, the trial court entered a temporary parenting arrangement
order in an effort to best address each child’s needs. In it, the court
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noted that there were several allegations that Plaintiff had engaged
in physical confrontations with his children, including one incident in
which Plaintiff grabbed one child and pushed him up against the wall.
The court found that all the children have complained about “Plaintiff/
Father acting weird or creepy,” citing several instances of Plaintiff’s
inappropriate attempts at jokes or inappropriate behavior when he does
not “get his way.” The court also stated that when “[Plaintiff] does not
get his way, he acts inappropriately, gets up and has ‘mini explosions.’ ”

The trial court held that it was in the children’s best interest that
Plaintiff have temporary supervised parenting only with the two young-
est children and no contact with the four oldest children. The court cal-
endared the permanent child custody trial to begin on 1 December 2014.

Prior to the trial, on 9 September 2014, Plaintiff’s counsel issued
a subpoena duces tecum to Ms. Adams. Ms. Adams, an attorney who
is now on inactive status with the North Carolina State Bar, is a friend
of Defendant’s and asserted in an affidavit that she had been “acting
as a consultant/agent on behalf of [Defendant] and the Tom Bush Law
Group, and acting in a supporting role for [Plaintiff].” Ms. Adams stated
that her friendship with Defendant began prior to the current proceed-
ings. As part of her role as a consultant and agent of Defendant, Ms.
Adams stated that she had

attended meetings with [Defendant] and her attorneys
and [has] had access to various documents and tangible
things, including. . . emails and documents from and to
[Defendant], her attorneys and/or other consultants/
experts; correspondence and documents form and to
[Defendant], her attorneys and/or other consultants/
experts; notes of meetings between [Defendant] and her
attorneys; drafts of Court pleadings; potential Court exhib-
its and documents; case law; statutes; settlements offers
during mediation; and, [sic] strategy planning documents.

Attached to her affidavit was a copy of the “Confidentiality Agreements
and Acknowledgement of Receipt of Privileged Information” (the “con-
fidentiality agreement”) that Ms. Adams entered into with Defendant,
identifying Ms. Adams as Defendant’s agent, emphasizing that the privi-
leged information she received would be used “solely for the purpose[]
of settling or litigating” the divorce proceedings, and affirming the expec-
tation that Ms. Adams’s presence and involvement were “necessary for
the protection of [Defendant’s] interest” and the expectation that all
communications would be “protected by the attorney-client privilege.”
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The confidentiality agreement further provided:

Client’s Agent will limit her communications concerning
the Client’s litigation and dispute with her husband to
Client and Client’s attorneys and they [sic] will have no
communication with anyone, including, but not limited to
Wife’s experts, accountants, consultants or attorneys, or
other advisors and consultants unless Client’s attorneys
are present.

Based on her assertion that she was Defendant’s agent, Ms. Adams’s
counsel argued before the trial court that all documents and tangible
things sought by Plaintiff’s subpoena were protected by the attorney-
client privilege and by work product immunity because Ms. Adams’s
presence in a “support role, to be a consultant, a representative” did not
destroy the privilege or immunity. Plaintiff’s counsel disagreed, arguing
that Ms. Adams was engaged in the “unauthorized practice of law” and
that the law firm had “assisted” her in that role.

The trial court denied Defendant’s and Ms. Adams’s motions on
16 November 2014, finding, in pertinent part, that:

19. Defendant/Mother’'s Motions and Ms. Adams’[s]
Motions collectively assert that Ms. Adams has been func-
tioning as a consultant and agent of Defendant/Mother and
of the Tom Bush Law Group in this litigation. Ms. Adams
states that she has attended meetings with Defendant/
Mother and her attorneys, reviewed pleadings, emails,
documents, case law, statutes etc.

21. Ms. Adams is not an employee of the Tom Bush
Law Group, nor has she been retained by the Tom Bush Law
Group in this litigation.

22. In truth, Ms. Adams is a good friend of Defendant/
Mother and Ms. Adams is helping Defendant/Mother out
in this litigation.

23. The Agreement executed by Ms. Adams and Defendant/
Mother holds no weight in this litigation.

24. This Court cannot find that any attorney-client privi-
lege or work product immunity exists with respect to the
relationship between Ms. Adams and Defendant/Mother
and the Tom Bush Law Group.
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25. There is no “good friend” exception to the attorney-cli-
ent privilege or work product immunity warranting entry
of an order quashing the Subpoena or protective order
relieving Ms. Adams of her obligation to the comply with
the Subpoena.

26. One could, argue that Ms. Adams is practicing law if
she wishes to utilize either the attorney-client privilege or
work product immunity. The Court will not focus on this
argument or consider it since Ms. Adams is simply viewed
as a good friend of Defendant/Mother.

The trial court concluded in pertinent part that:

2. The Agreement executed by Ms. Adams and Defendant/
Mother holds no weight in this litigation.

4. No exception to the attorney-client privilege or work
product immunity exists warranting entry of an order
quashing the Subpoena or a protective order relieving Ms.
Adams of her obligation to the comply with the Subpoena.!

5. Defendant/Mother’s Motions and Ms. Adams’ Motions
should be denied and Ms. Adams should fully comply with
Plaintiff/Father’s Subpoena.

Defendant and Ms. Adams timely appealed.
Ms. Adams’s Appeal

[1] Ms. Adams argues that she constitutes an “aggrieved party” and has
a statutory right to appeal the trial court’s order pursuant to N.C. Gen.
Stat. § 1-271 (2013) and Rule 3 of the North Carolina Rules of Appellate
Procedure. In an abundance of caution, however, Ms. Adams filed a peti-
tion for writ of certiorari seeking appellate review of the order.

Rule 3 provides that “[a]ny party entitled by law to appeal from a
judgment or order of a superior or district court rendered in a civil action
or special proceeding may take appeal. . ..” N.C. R. App. P. 3(a)(2014).
Our Supreme Court has interpreted Rule 3 to mean that it “afford[s] no
avenue of appeal to either entities or persons who are nonparties to a

1. The trial court’s conclusion that “[n]o exception to the attorney-client privilege or
work product immunity exists” in this case appears to be a non-sequitur because the court
ultimately held that neither the privilege nor the immunity applied.
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civil action.” Bailey v. State, 3563 N.C. 142, 156, 540 S.E.2d 313, 322 (2000).
Although Ms. Adams filed various pleadings in response to Plaintiff’s
subpoenas in the trial court and was represented by counsel during the
hearing, it does not appear from the record that she took any action to
intervene or otherwise become a party in the underlying action. See #d.
While Ms. Adams is correct that she will be affected by the trial court’s
order compelling documents and other tangible things, she is not an
“aggrieved party” entitled to appeal the order.

The Bailey court addressed a similar request by a nonparty and con-
cluded that because the party had no right to appeal as a nonparty, “no
such right could be lost by a failure to take timely action.” Id. at 157, 540
S.E.2d at 322. While Rule 21 provides that a writ of certiorari may be
issued to permit review of a trial court’s order if, among other reasons,
there is no right of appeal from an interlocutory order, N.C.R. App. P.
21(a)(1) (2014), Bailey compels a conclusion that this avenue of appeal
is not available for those who did not fall within the parameters of Rule
3 allowing the party to appeal in the first place. Accordingly, we deny Ms.
Adams’s petition.

Defendant-Appellant’s Appeal

[2] Orders compelling discovery generally are not immediately appeal-
able. Sharpe v. Worland, 351 N.C. 159, 163, 522 S.E.2d 577, 579 (1999).
However, orders compelling discovery “where a party asserts a privilege
or immunity that directly relates to the matter to be disclosed pursuant
to the interlocutory discovery order and the assertion of the privilege or
immunity is not frivolous or insubstantial, the challenged order affects
a substantial right and is thus immediately appealable.” Hammond
v. Saini, 229 N.C. App. 359, 362, 748 S.E.2d 585, 588 (2013) aff’d, 367
N.C. 607, 766 S.E.2d 590 (2014)(citation omitted).

Standard of Review

A trial court’s order compelling the production of documents that a
party claims are protected by the attorney-client privilege or the work
product doctrine is generally subject to review for an abuse of discre-
tion. Isom v. Bank of Am., N.A., 177 N.C. App. 406, 410, 628 S.E.2d 458,
461 (2006). “To demonstrate such abuse, the trial court’s ruling must be
shown to be manifestly unsupported by reason or not the product of
a ‘reasoned decision.’ ” Id. at 410, 628 S.E.2d at 461 (citation omitted)
(internal quotation marks omitted). However, a trial court’s “discretion-
ary ruling made under a misapprehension of the law . . . may consti-
tute an abuse of discretion.” Hines v. Wal-Maxrt Stores E., L.P., 191 N.C.
App 390, 393, 663 S.E.2d 337, 339 (2008) (order for new trial reversed
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because “the order reveals that the trial court misapprehended the law
and improperly shifted plaintiff’s burden of proof to defendant”). See
also State v. Tuck, 191 N.C. App. 768, 773, 664 S.E.2d 27, 30 (2008) (trial
court abused its discretion in evidentiary ruling because it misappre-
hended the applicable discovery statute and failed to consider criteria
necessary to its analysis).

Analysis

[3] Plaintiff argues that Ms. Adams was not functioning in the capac-
ity of an agent but was “merely Defendant-Appellant’s friend” and that
the presence of a friend during attorney-client communications and giv-
ing her access to work product defeats the claim of privilege under our
state’s established caselaw.

Defendant argues that Ms. Adams’s presence during and access to
attorney-client communications and work product as a “friend, agent,
and trusted confidant” did not destroy the attorney-client privilege or
work product doctrine because Ms. Adams was acting as Defendant’s
agent.2 In support of this argument, Defendant cites the written confi-
dentiality agreement providing that Ms. Adams was acting as her “agent
and personal advisor to specifically assist her in this litigation” and that
Ms. Adams’s presence and involvement in attorney-client communica-
tions “is necessary for the protection of [Defendant’s] interest.”

Defendant does not contend, and did not contend before the trial
court, that she and Ms. Adams had an attorney-client relationship.
Rather, she contends that because Ms. Adams was her agent for pur-
poses of this litigation, the privileges and protections arising from her

2. Defendant also urges this Court to adopt an approach used in other jurisdictions
which considers, on a case-by-case basis, the intention and understanding of the client as
to whether the communications would remain confidential. Defendant specifically cites
the analysis adopted by the Rhode Island Supreme Court in Rosati v. Kuzman, 660 A.2d
263, 266 (R.I. 1995) (holding that “the mere presence of a third party per se does not consti-
tute a waiver thereof. Given the nature of the attorney-client privilege, the relevant inquiry
focuses on whether the client reasonably understood the conference to be confidential
notwithstanding the presence of third parties.” (emphasis removed) (citation removed)
(internal quotation marks removed)), and by courts in Maryland. See Newman v. State,
384 Md. 285, 307, 863 A.2d 321, 334-35 (2004) (concluding that the attorney-client privilege
was not defeated by the presence of a third party confidant because: (1) the record indi-
cated the client’s “clear understanding that the communications made in the presence of
[the third party] would remain confidential”; (2) the attorney “exerted his control over [the
third party’s] presence”; and (3) in all times during the “extremely contentious” divorce
and custody proceedings, the third party “acted as a source of support for [the client]” by
attending court proceedings with the client, participating in investigations, and communi-
cating directly with the attorney).
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attorney-client relationship with the law firm within the context of the
confidentiality agreement remained intact despite the sharing of attor-
ney communications and work product with Ms. Adams.

In concluding that “[t]he [confidentiality agreement] executed by
Ms. Adams and Defendant/Mother holds no weight in this litigation,” the
trial court misapprehended the law of agency. In failing to address
the confidentiality agreement and other evidence of the agency relation-
ship between Defendant and Ms. Adams, the trial court misapprehended
the law regarding the extension of the attorney-client privilege and the
attorney work product doctrine to communications with a client’s agent
within the context of the litigation and confidentiality agreement.

I. Attorney-Client Privilege

“It is a well-established rule in this jurisdiction that when the rela-
tionship of attorney and client exists, all confidential communications
made by the latter to his attorney on the faith of such relationship are
privileged and may not be disclosed.” State v. Murvin, 304 N.C. 523, 531,
284 S.E.2d 289, 294 (1981). Our Supreme Court has outlined a five-factor
test, i.e., the Murvin test, to determine whether the attorney-client privi-
lege attaches to a particular communication:

A privilege exists if (1) the relation of attorney and client
existed at the time the communication was made, (2) the
communication was made in confidence, (3) the commu-
nication relates to a matter about which the attorney is
being professionally consulted, (4) the communication
was made in the course of giving or seeking legal advice
for a proper purpose although litigation need not be con-
templated and (5) the client has not waived the privilege.
... Communications between attorney and client gener-
ally are not privileged when made in the presence of a
third person who is not an agent of either party.

Id. at 531, 284 S.E.2d at 294 (citation omitted).

3. The trial court included this statement in both its findings of fact and conclusions
of law. Because it involves the application of legal principles, it is a conclusion of law.
In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675-76 (1997) (although trial court
made identical findings of fact and conclusions of law that juvenile was neglected, that a
government agency had made reasonable efforts to prevent her removal from her parent’s
home, and that it was in the juvenile’s best interest to remain in county custody, “[t]hese
determinations...are more properly designated conclusions of law and we treat them as
such for purposes of this appeal”). Plaintiff did not dispute the authenticity of the confi-
dentiality agreement or present any evidence to dispute Defendant’s or Ms. Adams’s stated
understanding and intention in executing the confidentiality agreement.
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The burden is always on the party asserting the privilege
to demonstrate each of its essential elements. This burden
may not be met by mere conclusory or ipse dixit asser-
tions, or by a blanket refusal to testify. Rather, sufficient
evidence must be adduced, usually by means of an affida-
vit or affidavits, to establish the privilege with respect to
each disputed item.

In re Miller, 357 N.C. 316, 336, 584 S.E.2d 772, 787 (2003) (citations omit-
ted) (internal quotation marks omitted).

The parties do not dispute that an attorney-client relationship
existed between the law firm and Defendant. Rather, they dispute
whether Ms. Adams’s presence during meetings of the law firm and
Defendant destroyed the privileged nature of those meetings and
related documents.

Defendant contends that all the communications Ms. Adams wit-
nessed between the law firm and Defendant met all five factors of the
Murvin test because Ms. Adams was an agent of Defendant. As explained
below, we agree.

Defendant points to Ms. Adams’s affidavit attesting her role as
an agent and the confidentiality agreement she and Defendant signed
memorializing their mutual understanding and expectation that Ms.
Adams was acting as Defendant’s agent and that Ms. Adams’s access
to Defendant’s privileged information was protected by the attorney-
client privilege.

Generally, communications between an attorney and client are not
privileged if made in the presence of a third party because those commu-
nications are not confidential and because that person’s presence con-
stitutes a waiver. Brown v. Am. Partners Fed. Credit Union, 183 N.C.
App. 529, 536, 645 S.E.2d 117, 122 (2007); Harris v. Harris, 50 N.C. App.
305, 316, 274 S.E.2d 489, 495 (1981). However, the privilege still applies if
the third party is an agent “of either party.” Murvin, 304 N.C. at 531, 284
S.E.2d at 294. As explained by our Supreme Court,

[i]ln limiting the application of the privilege by holding that
attorney-client communications which relate solely to a
third party are not privileged, we note that this rationale
would not apply in a situation where the person commu-
nicating with the attorney was acting as an agent of some
third-party principal when the communication was made.
In that instance, the information would remain privileged
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because the third-party principal would actually be the
client who is communicating with the attorney through
the agent. Because the communication would relate to
the third-party principal’s interests, it would therefore be
within the scope of matter about which the attorney was
professionally consulted and thus would be privileged.

Miller, 357 N.C. at 340-41, 584 S.E.2d at 789-90 (internal citation
omitted).

If Ms. Adams was Defendant’s agent when she witnessed the com-
munications between Defendant and the law firm, the communications
would remain privileged should they satisfy the other Murvin factors.

Agency is defined as “the relationship that arises from the mani-
festation of consent by one person to another that the other shall act
on his behalf and subject to his control, and consent by the other so
to act.” Green v. Freeman, 233 N.C. App. 109, 112, 756 S.E.2d 368, 372
(2014). “There are two essential ingredients in the principal-agent rela-
tionship: (1) Authority, either express or implied, of the agent to act for
the principal, and (2) the principal’s control over the agent.” Phelps-
Dickson Builders, L.L.C. v. Amerimann Partners, 172 N.C. App. 427,
435, 617 S.E.2d 664, 669 (2005) (citation omitted) (internal quotation
marks omitted).

The trial court dismissed without explanation Defendant’s and Ms.
Adams’s claims that Ms. Adams was, at all times, acting as an agent of
and consultant for Defendant. The trial court simply characterized Ms.
Adams as “a good friend of Defendant/Mother” and concluded that the
Agreement executed by Ms. Adams held “no weight in this litigation.”
In addition, based upon Finding of Fact 21, that “Ms. Adams is not an
employee of the Tom Bush Law Group, nor has she been retained by
the Tom Bush Law Group in this litigation,” the trial court apparently
considered that only a paid consultant or employee of the law firm could
assist in the litigation without destroying the privilege. This misappre-
hension may have been why the trial court summarily disregarded Ms.
Adams’s affidavit and other evidence supporting Defendant’s and
Ms. Adams’s contentions that, in addition to being Defendant’s “good
friend,” Ms. Adams was also Defendant’s agent and consultant in the
contentious divorce and child custody proceedings, especially in light
of the serious allegations noted in the temporary parenting order. Ms.
Adams and Defendant memorialized their relationship in the confi-
dentiality agreement, referring to Ms. Adams as “Client’s Agent,” 1.e.,
Defendant’s agent, and noting that Ms. Adams’s role was to “serve as
[Defendant’s] agent and personal advisor|[] to assist [Defendant] in her
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dispute and/or litigation.” In addition, the information protected by this
agreement is limited to direct communications between Defendant and
the law firm and the law firm’s work product, which may be developed
with Ms. Adams’s assistance under the confidentiality agreement. The
trial court did not address whether or why this evidence did not mani-
fest consent by Defendant and Ms. Adams regarding Ms. Adams’s role.

We hold that an agency relationship existed between Ms. Adams and
Defendant for the purposes agreed upon between them. This holding is
based not merely on Defendant’s allegations and assertions, see generally
In ve Miller, 357 N.C. at 336, 584 S.E.2d at 787, but on additional evidence
derived from a source other than Defendant. The additional evidence
includes the affidavit by Ms. Adams establishing that her role during the
communications was as Defendant’s agent and consultant—the type of
evidence specifically noted by the In re Miller court as probative of an
agency relationship—as well as the written agreement memorializing
the agency relationship between Ms. Adams and Defendant. The agree-
ment provided express authority by Defendant for Ms. Adams to act as
her agent and evidences Defendant’s control over Ms. Adams, both nec-
essary showings to establish an agency relationship. See Phelps-Dickson
Builders, 172 N.C. App. at 435, 617 S.E.2d at 669. The trial court failed to
conduct the essential analysis as to whether the affidavit, confidentiality
agreement, and other evidence established an agency relationship. We
are aware of no caselaw, nor has Plaintiff cited any authority, that being
a client’s “good friend” and being a client’s agent are mutually exclusive.
Nor does our caselaw prohibit a non-practicing attorney from acting as
an agent for purposes of assisting another person in communications
with legal counsel. Our holding would be the same if Ms. Adams had
been a friend trained as an accountant, a psychologist, or an appraiser
who agreed to assist with the litigation without charge. Consequently,
we must reverse the trial court’s order concluding that the attorney-
client privilege does not apply in this case.4

II. Work Product Doctrine

In order to successfully assert protection based on the
work product doctrine, the party asserting the protection
... bears the burden of showing (1) that the material con-
sists of documents or tangible things, (2) which were pre-
pared in anticipation of litigation or for trial, and (3) by or

4. Although Defendant’s appellate counsel urges this Court to adopt a new rule
requiring the trial court to consider the client’s expectations regarding confidentiality, it is
not necessary given the evidence establishing an agency relationship.
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for another party or its representatives which may include
an attorney, consultant or agent.

Isom, 177 N.C. App. at 412-13, 628 S.E.2d at 463 (emphasis added) (cita-
tion omitted) (internal quotation marks and editing marks omitted). The
doctrine is not without limits:

The work-product doctrine shields from discovery all
materials prepared in anticipation of litigation or for trial
by or for another party or by or for that other party’s con-
sultant, surety, indemnitor, insurer, or agent. This includes
documents prepared after a party secures an attorney
and documents prepared under circumstances in which a
reasonable person might anticipate a possibility of litiga-
tion. Materials prepared in the ordinary course of business
are not protected by the work-product doctrine. The test
is whether, in light of the nature of the document and the
factual situation in the particular case, the document can
fairly be said to have been prepared or obtained because
of the prospect of litigation.

In re Ernst & Young, LLP, 191 N.C. App. 668, 678, 663 S.E.2d 921, 928
(2008) (citations omitted) (internal quotation marks omitted).

We are persuaded that, given the record evidence, many of the doc-
uments requested by Plaintiff may constitute privileged work product
not subject to discovery. Accordingly, the trial court’s order concluding
that the work product protection necessarily does not apply to the docu-
ments is reversed.

III. Remand

Although we reverse the trial court’s conclusion that neither the
attorney-client privilege nor the work product doctrine has any applica-
tion in this case, the ultimate determination of which documents are
shielded from discovery requires further inquiry regarding the nature of
each document requested. This determination must be made by the trial
court from evidence including an in camera review of the documents.

Plaintiff’s subpoenas requested all documents relating to all of Ms.
Adams’s communications with Defendant, all documents relating to her
communications with the law firm, and all documents relating to
her communications with any third party regarding the ongoing legal
proceedings during a specified time period. While we have held that the
record evidence established an agency relationship between Ms. Adams
and Defendant, it is unclear whether all the requested materials fall
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within the scope of the attorney-client privilege by satisfying the five-
factor Murvin test. For example, communications between Ms. Adams
and third parties outside the law firm may not fall within the protec-
tion of the attorney-client privilege. Therefore, we must remand for the
trial court to determine whether the attorney-client privilege applies to
the requested communications, using the five-factor Murvin test and
considering Ms. Adams as Defendant’s agent. Unless the trial court can
make this determination from other evidence such as a privilege log,
it must conduct an in camera review of the documents. See Raymond
v. N.C. Police Benevolent Assn., Inc., 365 N.C. 94, 101, 721 S.E.2d 923,
928 (2011) (ordering the trial court to conduct an ?n camera review on
remand to determine whether the communications were protected by
the attorney-client privilege under Murvin).

We also are unable to determine based on the limited record whether
the documents requested, or any of them, are subject to the work prod-
uct doctrine. This determination is necessary only for documents which
Defendant asserts are work product and which the trial court concludes
are not protected by the attorney-client privilege. See Isom, 177 N.C.
App. at 412-13, 628 S.E.2d at 463. We remand for the trial court to review
the documents in camera and determine whether the work product
protection applies, taking into account that Ms. Adams was acting as
Defendant’s agent. See Ernst & Young, LLP, 191 N.C. App. at 677-78, 663
S.E.2d at 928 (2008) (remanding for an in camera review to determine
whether the documents requested were created in anticipation of litiga-
tion and satisfy the work product doctrine). A document created by Ms.
Adams within the context of the confidentiality agreement for the law
firm and for the purposes of the litigation would be protected, as would
any documents created by the law firm which would normally be pro-
tected even if they were shared with Ms. Adams.

Given our reversal of the trial court’s order, it is not necessary to
address Defendant’s alternative argument that Plaintiff’s subpoena to
Ms. Adams exceeded the scope of Rule 45 of the North Carolina Rules
of Civil Procedure.

Conclusion

Based on the foregoing reasons, we reverse the trial court’s order
denying Defendant’s motion to quash and remand for proceedings con-
sistent with this opinion.

REVERSED AND REMANDED.
Judges CALABRIA and STROUD concur.
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KELLY RENEE DANCY, n/k/a KELLY RENEE LAUGHTER, PLAINTIFF
.
ANTHONY SHANE DANCY, DEFENDANT

No. COA15-1049
Filed 19 April 2016

Child Custody and Support—increased visitation with father—
best interests of child

Where plaintiff-mother appealed the order of the trial court
granting defendant-father increased visitation with their daughter,
the trial court correctly used the best interest of the child analysis,
and substantial evidence supported the trial court’s findings, which
supported its conclusion that the daughter’s best interests and wel-
fare were best served with a permanent custodial arrangement that
included substantial visitation with her father.

Appeal by Plaintiff from order entered 2 July 2015 by Judge Hal
G. Harrison in Madison County District Court. Heard in the Court of
Appeals 11 February 2016.

Emily Sutton Dezio for Plaintiff-Appellant.
No brief filed by Defendant-Appellee.

HUNTER, JR., Robert N., Judge.

Kelly Renee Dancy, now known as Kelly Renee Laughter (“Plaintiff”),
appeals from a district court order granting Anthony Shane Dancy
(“Defendant”™) increased visitation with their daughter. We affirm the
trial court.

I. Factual and Procedural History

The parties were married in Marshall, North Carolina on 28 June
2003 and lived together as husband and wife until 30 May 2006, at which
time they separated and Defendant moved to California. They had one
daughter who was born on 2 September 2004.

On 30 May 2006, the parties executed a separation agreement that
stated the following:
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11. Joint Custody.

The parties shall share the joint legal care, custody,
and control of the minor child of the parties. The Wife
shall have the physical custody of said minor child,
subject to Husband’s rights of reasonable visitation.
The parties shall make every reasonable effort to fos-
ter feelings of affection between themselves and the
child recognizing that frequent and continuing associa-
tion and communication of both parties with a child is
in the furtherance of the best interests and welfare of
the child. . ..

13. Child Support Monetary Amount.

a. The Husband shall pay to Wife, as and for the support
of the minor child of the parties, the sum of $265.00
per month . . . . Obligations to make the payments as
set forth in this section for the support of a child shall
cease when the child dies, reaches the age of 18, enters
in to marriage, becomes emancipated, or ceases to be in
the physical custody of custodial parent. If, however,
a child reaches the age of 18, is unmarried and resides
with custodial parent [and] is a full-time high school
student, said support obligation shall continue as to
said child, until the child marries, no longer resides
with custodial parent, no longer is a full-time high
school student, completes the 12th grade [or] attains
age 20, whichever shall first occur. . . .

c. Modification. The parties further acknowledge
that the child support required by this Agreement is
only subject to modification by a court of competent
jurisdiction upon a showing of substantial change of
circumstances.

In addition to settling child custody and support, the parties settled their
property division in the agreement as well. The parties signed the agree-
ment and filed it in Madison County, North Carolina on 9 May 2007.

Plaintiff and Defendant obtained an absolute divorce on 15 August
2007, and the district court incorporated their settlement agreement into
the divorce judgment. On 12 July 2011, Plaintiff filed a “motion for imme-
diate, temporary and modification of permanent custody” and received
an ex parte order granting her immediate custody. At the return hearing
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on 18 July 2011, the parties entered into a consent order that increased
Defendant’s visitation time with the child and recited the following:

[T]his temporary agreement reached by and between the
Parties is fair, just and reasonable and in the minor child’s
best interest and should be adopted by the Court. . . .
Primary physical placement of the minor child shall remain
with the Plaintiff in this matter, subject to visitation with
the Defendant as is set out herein. . . . The parties agree to
hold open the hearing on temporary custody set for July
20, 2011 in Yancey County, while they meet to attempt fur-
ther settlement negotiations on all outstanding issues.

At the custody hearing on 8 September 2011, the trial court accepted
the consent order and issued an order entitled, “Order: Temporary and
Permanent Custody.” The trial court filed the order 14 September 2011
and found the consent order provisions were in the best interests of
the child and awarded primary physical custody to Plaintiff. Pursuant
to the consent order, the trial court awarded Defendant greater visi-
tation during his military leave from 20 July 2011 to 24 July 2011, and
visitation on Sundays thereafter using cell phones, Skype, and other cor-
respondence. The order contemplated future visitation as follows:

Provided the Defendant maintains regular Sunday contact
with the minor child, then during the Summer of 2012, the
Defendant shall exercise an uninterrupted period of visita-
tion with the child, not to exceed two weeks, and which
shall begin with two consecutive daytime visits from 10:00
a.m. until 6:00 p.m. Said two-week visitation shall be exer-
cised within the state of North Carolina and the Defendant
shall provide the Plaintiff with two months’ advance notice
of the visitation dates|.]

Three years later, on 24 September 2014, Defendant filed a verified
motion for permanent custody. Defendant alleged the following:

6. That since the entry of [the 14 September 2011 order],
the parties have continued Defendant’s visitation with
the minor child as provided in said Order, through
[SJummer 2012.

7. That since [SJummer 2012, the parties have continued
Defendant’s visitation with the minor child on an ad hoc
basis, to wit:
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a. For [SJummer 2013, Defendant was unable to travel
to North Carolina and Plaintiff refused to allow the
minor child to travel to California; and

b. For [SJummer 2014, the minor child traveled to
California with her older half-sibling, who is not a party
to this action but is also a resident of the State of North
Carolina, and was also accompanied by Defendant on
both legs of the trip to and from California, for a period
of approximately 15 days.

8. That Defendant’s visits with the minor child have gone
very well and that Defendant and the minor child desire to
expand their visitations.

9. That the custody order currently in effect does not pro-
vide for visitation between Defendant and the minor child
beyond [S]Jummer 2012.

10. That the September 14, 2011 Custody Order is a tempo-
rary custody order in that said order did not determine all
of the issues pertaining to child custody.

June 2015 calendar in Madison County District Court.

On 18 June 2015, the parties presented evidence and arguments to
the trial court. The trial court entered a written order 2 July 2015 enti-
tled, “Final and Permanent Child Custody Order.” The order recited the

following findings of fact and conclusions of law:

Findings of Fact

1. Defendant’s Motion seeks to modify an existing tempo-
rary order and to establish a permanent child custodial
arrangement. . . .

6. A temporary custody order was entered on September
14, 2011, which only provided a visitation arrangement
through the summer of 2012. Thereafter the order did not
set a custodial arrangement for the indefinite future.

7. By mutual agreement of the parties, Defendant did
exercise a period of visitation with the minor child, in
California, during summer 2014. That visit went very well,



IN THE COURT OF APPEALS 29

DANCY v. DANCY
[247 N.C. App. 25 (2016)]

and the minor child was accompanied by her older half-
sister [].

8. For the summer 2014 visit, Defendant flew to North
Carolina to pick up the parties’ minor child and to accom-
pany her to California for the two-week visit, then flew
back with the minor child to return her to North Carolina
at the conclusion of the visit.

9. Both parties have a close, loving relationship with the
minor child. . . .

11. Since the summer 2014 visit, and until the present visit
for this Court hearing, Defendant’s contact with the child
has been limited to telephone calls and text messages.

12. Plaintiff is married and works as a house cleaner.
Plaintiff and her current husband are very fit and suitable
to share custody of the minor child.

13. Defendant is a retired U.S. Marine, is remarried, and
self-employed as an electrical contractor. Defendant is
very fit and suitable to share custody of the minor child.

14. It is in the best interests and welfare of the parties’
minor child that she have a permanent custodial arrange-
ment with the Defendant father.

15. It is in the best interests and welfare of the parties’
minor child that the parties share joint legal care, custody,
and control of the minor child.

Conclusions of Law

1. That this Court has jurisdiction over the persons of
Plaintiff, Defendant, and the parties’ minor child.

2. That it is in the best interests and welfare of the parties’
minor child that she have a permanent custodial arrange-
ment with the Defendant father.

3. That it is in the best interests and welfare of the parties’
minor child that the parties share joint legal care, custody,
and control of the minor child.

The trial court awarded primary physical custody to Plaintiff, ordered
greater visitation to Defendant on holidays and school breaks, and spec-
ified the terms of visitation.
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Thereafter, Plaintiff timely filed her notice of appeal on 2 July 2015.
She filed her Appellant brief and settled the record. Defendant has not
participated in this appeal at all.

II. Standard of Review

“When reviewing a trial court’s decision to grant or deny a motion for
the modification of an existing child custody order, the appellate courts
must examine the trial court’s findings of fact to determine whether they
are supported by substantial evidence.” Shipman v. Shipman, 357 N.C.
471, 474, 586 S.E.2d 250, 253 (2003). “In addition to evaluating whether
a trial court’s findings of fact are supported by substantial evidence, this
Court must determine if the trial court’s factual findings support its con-
clusions of law.” Id. at 475, 586 S.E.2d at 254.

“Whether a district court has utilized the proper custody modi-
fication standard is a question of law we review de mnovo.” Peters
v. Pennington, 210 N.C. App. 1, 707 S.E.2d 724 (2011) (citations omit-
ted). “Absent an abuse of discretion, the trial court’s decision in matters
of child custody should not be upset on appeal.” Everette v. Collins, 176
N.C. App. 168, 171, 625 S.E.2d 796, 798 (2006).

III. Analysis

Plaintiff contends the trial court committed error when it (1) found
the 14 September 2011 order was a temporary order, and (2) failed to
apply the correct burden of proof. We disagree.

Trial courts may issue child custody orders that are “temporary”
or “permanent.” Woodring v. Woodring, 227 N.C. App. 638, 642, 745
S.E.2d 13, 17 (2013). “The term ‘permanent’ is somewhat of a misnomer,
because ‘after an initial custody determination, the trial court retains
jurisdiction of the issue of custody until the death of one of the parties or
the emancipation of the youngest child.” ” Id. (citations omitted).

A party seeking modification of a permanent child custody order
bears the burden of showing “a substantial change in circumstances has
occurred, which affects the child’s welfare.” Karger v. Wood, 174 N.C.
App. 703, 705, 622 S.E.2d 197, 200 (2005) (citation omitted). Conversely,
“if a child custody order is temporary in nature and the matter is again
set for hearing, the trial court is to determine custody using the best
interests of the child test without requiring either party to show a sub-
stantial change in circumstances.” Senner v. Senner, 161 N.C. App. 78,
80-81, 587 S.E.2d 675, 677 (2003) (quoting LaValley v. LaValley, 151 N.C.
App. 290, 292, 564 S.E.2d 913, 915 (2002)); see also Woodring, 227 N.C.
App. at 643, 745 S.E.2d at 18.
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“A trial court’s designation of an order as ‘temporary’ or ‘permanent’
is neither dispositive nor binding on an appellate court.” Woodring, 227
N.C. App. at 643, 745 S.E.2d at 18 (citation omitted). A child custody
order is temporary if (1) it is entered into without prejudice to either
party; (2) it states a clear and specific reconvening time in the order and
the time interval time between the two hearings was reasonably brief; or
(3) the order does not determine all of the issues. Id. (citing Peters, 210
N.C. App. at 13-14, 707 S.E.2d at 734); see also Senner, 161 N.C. App. at
81, 587 S.E.2d at 677. If a child custody order does not meet any of these
criteria, it is permanent. Peters, 210 N.C. App. at 14, 707 S.E.2d at 734.

First, the 14 September 2011 custody order does not state it is
entered into with prejudice towards either party. However, we need not
resolve this issue using only this prong.

Second, the 14 September 2011 order does not state a specific recon-
vening time and date. This Court has held that a temporary order can
be converted into a “final order” when “neither party sets the matter for
a hearing within a reasonable time.” Senner, 161 N.C. App. at 81, 587
S.E.2d at 677 (citing Brewer v. Brewer, 139 N.C. App. 222, 228, 533 S.E.2d
541, 546 (2000) (holding that one year between hearings is too long in a
case with no unresolved issues); LaValley, 151 N.C. App. at 293, n. 6, 564
S.E.2d at 915, n.6 (holding twenty-three months is an unreasonable time
between hearings)). However, the passage of time alone will not convert
a temporary order into a permanent order. See Senner, 161 N.C. App. at
81, 587 S.E.2d at 677. In Senner, this Court held that a twenty-month pas-
sage of time was not unreasonable when the parties negotiated, albeit
unsuccessfully, whether the child would move to Texas, and whether
they would share joint custody on an alternating two-week basis. Id. In
light of these ongoing negotiations, this Court held the plaintiff failed to
show the defendant’s twenty-month delay in filing a motion to modify
was unreasonable. Id. Senner is similar to the case sub judice, in that
the 14 September 2011 order never allowed the child to visit Defendant
in California, yet the parties agreed to let her travel to California in
Summer 2014. Because the parties continued to agree beyond the trial
court’s 14 September 2011 order, we hold the order was not converted
into a permanent order.

Third, the 14 September 2011 order does not resolve all of the issues.
The order does state in its preamble that the parties “hav[e] reached
an agreement on all pending custody issues and tendered this Consent
Order to the Court.” However, this Court has held that an order is tempo-
rary and does not resolve all issues when it fails to address a party’s right
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to “ongoing visitation.” See Woodring, 227 N.C. App. at 644, 745 S.E.2d at
18 (the temporary 2010 order at issue “provided father with only three
specific instances of visitation in 2010” and “did not address father’s
ongoing visitation[.]”); see also Smith v. Barbour, 195 N.C. App. 244,
671 S.E.2d 578 (2009). Here, the 14 September 2011 order only allowed
Defendant to visit his daughter in person during his four-day military
leave in July 2011, and again for two weeks during Summer 2012, pro-
vided that he maintain regular Sunday contact with his daughter and
travel to North Carolina during Summer 2012. Under this arrangement,
Defendant was only able to visit his daughter in person up to her eighth
birthday, leaving his ongoing visitation rights to be effectuated via Skype
and phone calls and texts. The 14 September 2011 order did not resolve
all of the issues in this case. Accordingly, we hold the order is temporary
and the trial court correctly proceeded to a best interests of the child
analysis without burdening Defendant to show a substantial change
in circumstances.

After de novo review of the record, we hold the trial court uti-
lized the proper custody modification standard—the best interests of
the child analysis. The trial court’s findings of fact supporting the cus-
tody modification are supported by substantial evidence presented by
the parties. The findings of fact support the conclusion of law that the
daughter’s best interests and welfare are best served with a permanent
custodial arrangement that includes substantial visitation with her
father, Defendant.

IV. Conclusion

For the foregoing reasons we affirm the trial court.
AFFIRMED.
Judges STEPHENS and INMAN concur.
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ALBERT S. DAUGHTRIDGE, JR. AxD MARY MARGRET
HOLLOMAN DAUGHTRIDGE, PLAINTIFFS
V.
THE NORTH CAROLINA ZOOLOGICAL SOCIETY, INC., DEFENDANT

No. COA15-1151
Filed 19 April 2016

1. Appeal and Error—parties—different cases

Plaintiffs could not seek review of an order in another, similar
case where they were not parties in that case.

2. Jurisdiction—summary judgment—prior ruling by another
judge
One judge could not quiet title in favor of defendant as a mat-
ter of law where another judge had previously denied defendant’s
motion for summary judgment on the same issue.

3. Appeal and Error—cross-appeal—notice untimely—appel-
lant’s brief required
A motion to dismiss defendant’s cross-appeal was granted
where the notice of cross appeal was untimely. Moreover, although
defendant filed a petition for writ of certiorari, defendant did not file
an appellant’s brief and instead included its argument in its cross
issues in its appellee brief, precluding full response by plaintiff. It is
well established that a cross-appeal will not be considered when the
cross-appellant fails to file an appellant’s brief.

4. Appeal and Error—interlocutory orders and appeals—alter-
native basis for appeal

Defendant’s purported cross-appeal and petition for writ of cer-
tiorari seeking review of an interlocutory order was denied where
defendant made no attempt to show that the order affected a sub-
stantial right. Any arguments concerning an alternative basis for
upholding a prior order did not relate to the order from which plain-
tiff appealed.

Appeal by plaintiffs and cross-appeal by defendant from order
entered 11 December 2014 and judgment entered 29 June 2015 by Judges
Alma L. Hinton and Marvin K. Blount, III, respectively, in Halifax County
Superior Court. Heard in the Court of Appeals 10 March 2016.
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Boxley, Bolton, Garber & Haywood, by Ronald H. Garber, for
plaintiffs.

Charles S. Rountree, 111, for defendant.

GEER, Judge.

Plaintiffs Albert S. Daughtridge, Jr. and Mary Margret Holloman
Daughtridge appeal from a judgment quieting title in favor of defen-
dant, the North Carolina Zoological Society, Inc. Plaintiffs contend
the trial court erroneously overruled a previous order by a different
superior court judge who had denied defendant’s motion for summary
judgment on the same issue. We agree with plaintiffs and find the pro-
cedural circumstances identical to those of Iverson v. TM One, Inc., 92
N.C. App. 161, 374 S.E.2d 160 (1988). Accordingly, we vacate the judg-
ment and remand to the trial court for trial on the issues presented in
plaintiffs’ complaint.

Facts

On 13 September 2010, defendant recorded a general warranty deed
in the Halifax County Public Registry to a 25-acre tract of land which
was granted in fee simple by John B. Shields. Included in the deed was
a reference to a map of the 25-acre tract prepared by a surveyor on 10
August 2010. After discovering this deed in 2013, plaintiffs recorded
14 non-warranty deeds describing property by metes and bounds that
also claimed title to land described by the survey referenced in defen-
dant’s deed. Plaintiffs then filed a declaratory judgment action and a
notice of lis pendens in Halifax County Superior Court against defendant
on 3 July 2013 for the purpose of quieting title to this disputed real prop-
erty. Defendant filed an answer and its own counterclaim to quiet title on
17 September 2013.

The real property in dispute is located between the town of Scotland
Neck and the Roanoke River, abutting the southern boundary of White’s
Mill Pond. All parties seem to agree that plaintiffs’ property is bounded
on the east and northeast by the Kehukee Swamp Run, a water course
that runs south through White’s Mill Pond and then in a southeasterly
direction. The issue at the heart of this case is which party has proper
record title to an approximately five-acre tract of land determined by a
description of the course of the Kehukee Swamp Run in each parties’
respective chains of title.

In conducting discovery, the parties produced substantial documen-
tation regarding their respective chains of title dating as far back as 1799,
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as well as documentation regarding the exact location and course of the
Kehukee Swamp Run. On 13 August 2014, defendant filed a motion for
summary judgment, which came on for hearing on 3 November 2014
before Judge Alma L. Hinton. After reviewing detailed evidence regard-
ing each parties’ respective claims to chain of title to the disputed real
property, Judge Hinton determined that summary judgment was not
appropriate. Judge Hinton, therefore, entered an order on 11 December
2014 denying defendant’s motion for summary judgment, and trial was
calendared for 13 April 2015.

Subsequent to the denial of defendant’s motion for summary judg-
ment, plaintiffs deposed defendant’s surveyor and defendant’s closing
attorney. Plaintiffs also filed with the court an affidavit from an expert
witness expressing an opinion on the exact course of the Kehukee
Swamp Run. On 15 April 2015, after conducting a pre-trial hearing span-
ning three days, Judge Marvin K. Blount, IIT took the case under advise-
ment “to determine whether or not the case needs to be decided . . . by
a jury or whether [there] are questions of law that will be decided by the
judge.” After hearing further arguments on 21 May 2015, Judge Blount
directed defendant’s counsel to prepare a judgment quieting title in favor
of defendant as a matter of law. Judge Blount entered that judgment on
29 June 2015, and plaintiffs timely appealed the judgment to this Court.1

I

[2] Plaintiffs argue that Judge Blount was precluded from quieting title
in favor of defendant as a matter of law on 29 June 2015 because Judge
Hinton had previously denied defendant’s motion for summary judg-
ment on the very same issue on 11 December 2014. We agree.

1. [1] There is also a dispute regarding whether defendant owns the property to the
east of the Kehukee Swamp Run that is the subject of separate litigation between defen-
dant and Virgil Leggett in Halifax County Superior Court, file no. 14 CVS 1027. Hearings in
14 CVS 1027 were calendared in Halifax County Superior Court for the same date as the
hearings in this action between the parties to this appeal. The trial court ultimately entered
partial summary judgment in favor of the North Carolina Zoological Society in 14 CVS
1027. Plaintiffs in this case and Mr. Leggett have filed a petition for writ of certiorari in this
appeal in 13 CVS 624, seeking review of the summary judgment order entered in 14 CVS
1027. Because plaintiffs were not parties in 14 CVS 1027, they may not seek review of the
order entered in that case. See Bailey v. State, 353 N.C. 142, 156, 540 S.E.2d 313, 322 (2000)
(“A careful reading of Rule 3 [of the Rules of Appellate Procedure] reveals that its various
subsections afford no avenue of appeal to either entities or persons who are nonparties
to a civil action.”). Moreover, Mr. Leggett may not seek review in this appeal of an order
entered in an entirely different proceeding. We, therefore, have denied plaintiffs’ and Mr.
Leggett’s petition for writ of certiorari.
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Plaintiffs cite generally to Calloway v. Ford Motor Co., 281 N.C. 496,
501, 189 S.E.2d 484, 488 (1972), for the well-established rules that “no
appeal lies from one Superior Court judge to another; that one Superior
Court judge may not correct another’s errors of law; and that ordinarily
one judge may not modify, overrule, or change the judgment of another
Superior Court judge previously made in the same action.” It is well
established that “[o]ne superior court judge may only modify, overrule,
or change the order of another superior court judge where the original
order was (1) interlocutory, (2) discretionary, and (3) there has been a
substantial change of circumstances since the entry of the prior order.”
First Fin. Ins. Co. v. Commercial Coverage, Inc., 154 N.C. App. 504,
507, 572 S.E.2d 259, 262 (2002).

“In the granting or denial of a motion for summary judgment, the
court is ruling as a matter of law, and is not exercising its discretion.”
Carr v. Great Lakes Carbon Corp., 49 N.C. App. 631, 633, 272 S.E.2d
374, 376 (1980). Because a denial of a motion for summary judgment is
not discretionary, “[t]he aggrieved party may not seek relief by identi-
cal motion before another superior court judge.” Id. at 634, 272 S.E.2d
at 376. Furthermore, “one trial judge ‘may not reconsider and grant a
motion for summary judgment previously denied by another judge.””
ITverson, 92 N.C. App. at 164, 374 S.E.2d at 163 (quoting Smithwick
v. Crutchfield, 87 N.C. App. 374, 377, 361 S.E.2d 111, 113 (1987)).

Defendant attempts to circumvent these established rules by label-
ing Judge Blount’s judgment a “directed verdict.” Defendant cites to
Clinton v. Wake Cnty. Bd. of Educ., 108 N.C. App. 616, 621, 424 S.E.2d
691, 694 (1993), for the proposition that “a pretrial order denying sum-
mary judgment has no effect on a later order granting or denying a
directed verdict on the same issue or issues.” In Clinton, “[a]ll motions
for summary judgment were denied . . . and the case proceeded to trial
... Id. at 620, 424 S.E.2d at 693. The plaintiff in Clinton presented his
evidence at trial before a jury and then the trial court directed a verdict
in favor of the defendant. Id.

Clinton has no relevance to the case before us. Here, Judge Blount
did not grant a directed verdict during trial following the presentation of
evidence. See Buckner v. TigerSwan, Inc., ___ N.C. App. __, ___, 781
S.E.2d 494, 498 (2015) (“ ‘[I]t is well settled that a motion for a directed
verdict only is proper in a jury trial.” ” (quoting Dean v. Hill, 171 N.C.
App. 479, 482, 615 S.E.2d 699, 701 (2005))). Instead, he conducted a
pre-trial hearing to determine whether there were genuine issues of
fact appropriate for a jury trial or if the case could be decided as a matter
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of law. Whether labeled as such or not, Judge Blount purported to grant
summary judgment to defendant.

The procedural circumstances in this case are identical to those in
Tverson. In Tverson, after one superior court judge had denied defen-
dant’s motion for summary judgment, a subsequent superior court judge
“conducted, at a pretrial conference, a hearing in the absence of the jury
to determine whether a material issue of fact existed. This was the issue
which had previously been presented to and decided by [the original
judge presiding over defendant’s summary judgment motion].” 92 N.C.
App. at 164, 374 S.E.2d at 163. This Court held that the procedure used
by the subsequent presiding judge, “while not labeled a hearing on sum-
mary judgment, was exactly that.” Id. at 165, 374 S.E.2d at 163. Because
the subsequent judgment overruled the original denial of summary judg-
ment, this Court vacated the subsequent judgment and remanded the
case back to the superior court for trial on the issues presented in the
plaintiff’s complaint. Id.

Because this case is materially indistinguishable from Iverson, we
hold that Judge Blount’s entry of judgment in defendant’s favor prior to
trial had the effect of overruling Judge Hinton’s earlier denial of defen-
dant’s motion for summary judgment. We, therefore, must vacate Judge
Blount’s judgment and remand to the trial court for trial on the parties’
actions to quiet title to the disputed real property. Id. See also Cail
v. Cerwin, 185 N.C. App. 176, 184, 648 S.E.2d 510, 516 (2007) (holding
that “only when the legal issues differ between the first motion for sum-
mary judgment and a subsequent motion may a trial court hear and rule
on the subsequent motion”).

II

[38] Defendant filed a notice of cross-appeal from Judge Hinton’s order
denying defendant’s motion for summary judgment that was untimely
under Rule 3(b)(3) of the Rules of Appellate Procedure. Because of the
untimeliness of the notice, defendant has also filed a petition for writ of
certiorari seeking review of that same order. Defendant, however, failed
to file an appellant’s brief and instead simply included its argument on
its cross issues in its appellee brief.

Because defendant’s notice of cross-appeal was untimely, we have
granted plaintiffs’ motion to dismiss defendant’s cross-appeal. Further,
by failing to file an appellant’s brief in support of the cross-appeal that
is the subject of the petition for writ of certiorari, defendant precluded
plaintiffs from being able to fully respond with an appellees’ brief. It is
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well established that this Court will not consider a cross-appeal when
the cross-appellant has failed to file an appellant’s brief. See, e.g., Alberti
v. Manufactured Homes, Inc., 329 N.C. 727, 739, 407 S.E.2d 819, 826
(1991) (“Plaintiffs gave proper notice of appeal on these issues but did
not file an appellant’s brief within the time allowed under Rule 13 of the
North Carolina Rules of Appellate Procedure. Rather, they attempted to
argue the issues in their appellee’s brief. The Court of Appeals, therefore,
correctly held that plaintiffs had failed to preserve any of these ques-
tions for its review, and we affirm this decision.”); Countrywide Home
Loans, Inc. v. Reed, 220 N.C. App. 504, 508, 725 S.E.2d 667, 670 (2012)
(“Because Plaintiff did not file a cross-appellant’s brief in this case, we
grant Defendants’ motion to dismiss Plaintiff’s cross-appeal[.]”).

[4] Moreover, defendant’s purported cross-appeal and petition for writ
of certiorari seek review of an interlocutory order. In Cazl, 185 N.C. App.
at 185-86, 648 S.E.2d at 516-17, once this Court concluded that a supe-
rior court judge improperly granted summary judgment after a prior
judge had denied a motion for summary judgment, the Court declined
to address the defendant’s arguments that the initial denial of summary
judgment should be reversed. The Court noted that because the order
denying summary judgment was an interlocutory order, it could only be
reviewed upon a showing that it affected a substantial right. Id. at 185,
648 S.E.2d at 517. Because the defendant had failed to make the neces-
sary showing, the Court dismissed the defendant’s cross-appeal. Id. at
186, 648 S.E.2d at 517.

Likewise, in this case, defendant has made no attempt to show that
Judge Hinton’s order affects a substantial right. Because of defendant’s
failure to file an appellant’s brief and because defendant has failed to
show why an appeal of Judge Hinton’s order is now necessary, we exer-
cise our discretion to deny its petition for writ of certiorari.

It appears, however, that defendant may also be contending in its
appellee brief that its arguments regarding Judge Hinton’s order denying
summary judgment constitute an alternative basis for upholding Judge
Blount’s order entering judgment in defendant’s favor. Rule 28(c) of the
Rules of Appellate Procedure allow an appellee, “[w]ithout taking an
appeal,” to “present issues on appeal based on any action or omission
of the trial court that deprived the appellee of an alternative basis in law
for supporting the judgment, order, or other determination from which
appeal has been taken.”

Plaintiff has, however, appealed from Judge Blount’s 29 June 2015
judgment, while defendant is challenging a separate order: Judge Hinton’s
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11 December 2014 order. In Belmont Land & Inv. Co. v. Standard Fire
Ins. Co., 102 N.C. App. 745, 751, 403 S.E.2d 924, 927 (1991), this Court
specifically held that when the plaintiff appealed from an order grant-
ing summary judgment on one of its claims, defendants could not seek
review of an earlier order denying their motion for summary judgment
on the grounds that the earlier order deprived them of an alternative
basis in law for supporting the summary judgment challenged on appeal.
The Court stated simply: “The error assigned by defendants does not
relate to the order . . . from which appeal has been taken.” Id.

Because defendant’s arguments do not relate to the order that plain-
tiffs appealed, defendant cannot rely on Rules 10(c) and 28(c) as a basis
for review of Judge Hinton’s order. Accordingly, we hold that defen-
dant’s arguments are not properly before us, and we decline to address
them. See also Birmingham v. H&H Home Consultants & Designs,
Inc., 189 N.C. App. 435, 444, 658 S.E.2d 513, 519 (2008) (declining to
consider cross-assignment of error under the predecessor rule to Rule
10(c) because it did “not address the order entered by the trial court
from which plaintiff appeals”).

VACATED AND REMANDED.
Judges TYSON and INMAN concur.

DEPARTMENT OF TRANSPORTATION, PLAINTIFF
V.
ADAMS OUTDOOR ADVERTISING OF CHARLOTTE
LIMITED PARTNERSHIP, DEFENDANT

No. COA15-589
Filed 19 April 2016

1. Eminent Domain—subject matter jurisdiction—Section 108
hearing
The trial court’s erroneous application of the Outdoor Advertising
Control Act in Article 11 did not affect subject matter jurisdiction to
conduct a Section 108 hearing in a condemnation case.

2. Evidence—findings of fact—conclusions of law—sufficiency—
billboard—outdoor advertising

The trial court erred in a condemnation case by finding and con-
cluding that (1) defendant’s billboard was a permanent leasehold
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improvement and not personal property; (2) defendant’s alleged
loss of business and outdoor advertising income were compensable
property interests in an Article 9 proceeding; (3) the Department
of Transportation permit granted to defendant under the Outdoor
Advertising Control Act was a compensable property interest; and
(4) the option to renew contained in defendant’s lease was a com-
pensable real property interest.

3. Eminent Domain—calculation of compensation—bonus value
method

The trial court erred by holding that the “bonus value” method of
calculating compensation interest was improper and excluding evi-
dence of the “bonus value” method from the trier of fact under Rules
401 and 403, and allowing consideration of income attributable to a
billboard and outdoor advertising. The trial court’s classification of
the billboard as a permanent leasehold improvement was errone-
ous, which error resulted in improper measure of compensation.

Appeal by plaintiff from order entered 27 August 2014 by Judge Lisa
C. Bell in Mecklenburg County Superior Court. Heard in the Court of
Appeals 1 December 2015.

Attorney General Roy Cooper, by Special Deputy Attorney General
Dahyr Joseph Tanoury and Assistant Attorney General Kenneth A.
Sack, for the Department of Transportation.

Van Winkle, Buck, Wall, Starnes and Davis, PA., by Craig D.
Justus, for defendant-appellee.

BRYANT, Judge.

Where the trial court did not lack subject matter jurisdiction, we
affirm. However, where the trial court’s findings and conclusions regard-
ing the compensable property interests taken are unsupported by the
evidence and contrary to law, we reverse.

On 6 December 2011, the North Carolina Department of
Transportation (“plaintiff-DOT”) filed a civil action in Mecklenburg
County Superior Court and an acknowledgment of taking pursuant to
a resolution of plaintiff-DOT authorizing the appropriation of defen-
dant’s property for the construction of a highway project. When the par-
ties could not agree on the purchase price of the leasehold interest to



IN THE COURT OF APPEALS 41

DEP'T OF TRANSP. v. ADAMS OUTDOOR ADVER. OF CHARLOTTE LTD. P’SHIP
[247 N.C. App. 39 (2016)]

be appropriated, the trial court held a Section 108! hearing and made
findings of fact and conclusions of law. The trial court’s findings of fact
included those set forth below.

In 1981, a billboard (“the billboard”) was originally constructed on
a lot (the “CHS Lot”) located at the corner of Independence Boulevard
and Sharon Amity Road in Charlotte, North Carolina. It was legally
erected pursuant to permits issued by the City of Charlotte and plaintiff-
DOT. It was constructed pursuant to a lease agreement between Craig
T. Brown, Jr., then-owner of the CHS Lot, and National Advertising
Company (“National”), predecessor in interest to defendant Adams
Outdoor Advertising of Charlotte Limited Partnership (“defendant”).
The billboard had two back-to-back V-type sign face displays of approxi-
mately 14’ x 48’ each or 672 square feet of advertising space per face.

About ten years later, on 15 August 1991, a new lease agreement
was entered into by National and C.H.S. Corporation, then-owner of the
land. The new lease had an original term of six years and thereafter was
to run on a year-to-year basis. In October 2001, defendant acquired the
billboard from National and all property rights pertaining thereto. At
that time, defendant inherited the 1991 lease which was operating on a
year-to-year basis.

On 26 September 2006, defendant entered into a lease agreement
(the “2006 lease”) with C.H.S. Corporation to secure the CHS Lot for the
purpose of operating, maintaining, repairing, modifying, and reconstruct-
ing the billboard. The original term of the 2006 lease commenced on
1 August 2007 and ran for a ten-year period with one automatic ten-year
extension. Therefore, except for the discretion specifically reserved to
defendant to cancel upon the happening of certain events,? the 2006

1. The purpose of a Section 108 hearing is to “eliminate from the jury trial any ques-
tion as to what land [DOT] is condemning and any question as to its title.” N.C. State Hwy.
Comm’n v. Nuckles, 271 N.C. 1, 14, 155 S.E.2d 772, 784 (1967). During a Section 108 hear-
ing, “the judge . . . shall . . . hear and determine any and all issues raised by the pleadings
other than the issue of damages, including, but not limited to, if controverted, questions of
necessary and proper parties, title to the land, interest taken, and area taken.” N.C. Gen.
Stat. § 136-108 (2015).

2. The cancellation provision reads as follows:

CANCELLATION: If, in Lessee’s sole opinion: a) the view of the adver-
tising copy on any Structure becomes obstructed; b) the Property can-
not be safely used for the erection, maintenance or operation of any
Structure for any reason; c) the value of any Structure is substantially
diminished, in the sole judgment of the Lessee, for any reason; d) the
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lease would not terminate until 1 August 2027. The 2006 lease was
recorded in the Mecklenburg County Register of Deeds Office in Book
22206 at Pages 740-44 and permitted defendant to use the CHS Lot for
outdoor advertising purposes only.

In the 2006 lease, defendant agreed to pay substantially more rent to
the landlord C.H.S. Corporation than what was found in the 1991 lease
due to the high value of the unique location of the CHS Lot and the need
to secure defendant’s investment for a long term. Additionally, the lease
contained the following language regarding defendant’s right to remove
its billboards:

All Structures erected by or for the Lessee [defendant] or
its predecessors-in-interest . . . shall at all times be and
remain the property of [defendant] and the above-ground
portions of the Structures may be removed by [defendant, ]

. notwithstanding that such Structures are intended
by Lessor and [defendant] to be permanently affixed to
the Property.

Prior to plaintiff-DOT’s taking on 6 December 2011, defendant owned
and operated the billboard and each year would pay the DOT to renew
its State permit for the billboard.

Although the billboard was legally erected and maintained, it was
not, as of 6 December 2011, in conformity with then existing height reg-
ulations adopted by plaintiff-DOT for outdoor advertising adjacent to
interstates or federal aid primary highways. The sign was approximately
sixty-five feet in height, and DOT regulations, adopted in 1990, set height
limitations at fifty feet. However, because it was legally existing at the
time it was erected, the billboard was grandfathered as a nonconform-
ing sign that could be maintained under an exception to applicable state
statute and DOT regulations. See Charlotte, N.C., Code § 13.112(1)(c).

Lessee is unable to obtain, maintain or continue to enforce any neces-
sary permit for the erection, use or maintenance of any Structure as
originally erected; or, e) the use of any Structure, as originally erected,
is prevented by law or by exercise of any governmental power; then
Lessee may, at its option, either: (i) reduce and abate rent in proportion
to the impact or loss that such occurrence has upon the value of Lessee’s
Structure for so long as such occurrence continues; or, (ii) cancel this
Lease and receive a refund of any prepaid rent, prorated as of the date
of cancellation.

(emphasis added).
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Also, as of 6 December 2011, the CHS Lot was zoned B-2 by the City
of Charlotte, and several years earlier, the City of Charlotte enacted zon-
ing regulations banning new billboard locations within its jurisdiction,
including along Independence Boulevard. The immediate neighborhood
near the CHS Lot consisted of many commercial properties with a large
concentration of retail shopping centers and automobile dealerships.
Approximately 85,000 vehicles travel Independence Boulevard on a
daily basis and it is one of the main thoroughfares linking the Charlotte
downtown with areas to the east, including Union County, which is one
of the fastest growing counties in the State.

However, because of the nonconforming nature of the billboard
and the restrictive regulatory climate, relocation of the billboard in the
City of Charlotte was not possible. Additionally, because plaintiff-DOT
acquired the entire CHS Lot for highway widening purposes, neither the
billboard, nor any substantial part thereof, could be moved anywhere
else on the same site. As of 6 December 2011, the date of the taking,
defendant had at least sixteen years remaining (until August 2027) on
the lease to use the CHS Lot and maintain the billboard for outdoor
advertising purposes.

The Complaint and Declaration of taking condemned defendant’s
right to use the CHS Lot for outdoor advertising and to operate and
maintain on said land a sign for that purpose. Plaintiff-DOT had become
the fee owner of the CHS Lot, having acquired title voluntarily from the
former owner, C.H.S. Corporation, on 6 December 2011. On or about
13 December 2012, defendant filed an Answer praying for the appoint-
ment of commissioners to appraise any damage to the land as a result of
the taking pursuant to Article 9, N.C. Gen. Stat. § 136-109.

Both parties filed motions for a “Section 108 hearing,” pursuant to
N.C. Gen. Stat. § 136-108, to hear all matters raised by the pleadings,
except the issue of damages. On 23-25 June 2014, a Section 108 hear-
ing was held pursuant to the motions before the Honorable Lisa C. Bell,
Special Superior Court Judge presiding, in Mecklenburg County Superior
Court. The trial court entered an order on 27 August 2014 finding, inter
alia, that plaintiff-DOT took various property interests of defendant and
that defendant was entitled to compensation pursuant to the Outdoor
Advertising Control Act (“OACA”), for the value of defendant’s outdoor
advertising. On 24 September 2014, plaintiff-DOT gave Notice of Appeal
from the order.
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On appeal, plaintiff-DOT argues that (I) the trial court lacked sub-
ject matter jurisdiction and erred by applying Article 11, the OACA, to
a condemnation proceeding; (II) the trial court’s findings and conclu-
sions are unsupported by the evidence and contrary to law; and (III)
the trial court erred by adopting the wrong measure of compensation
and damages.

1

[1] Plaintiff-DOT first argues that the trial court lacked subject matter
jurisdiction and erred by applying the incorrect article to a condemna-
tion proceeding. Specifically, plaintiff-DOT argues that the trial court
erred by applying the Outdoor Advertising Control Act, codified within
Article 11 of North Carolina General Statutes Chapter 136, rather than
Article 9 (titled “Condemnation”), Chapter 136 of the North Carolina
General Statutes. Instead, plaintiff-DOT argues the trial court should
have applied Article 9 exclusively because plaintiff-DOT filed this action
under Article 9 for the sole purpose of acquiring rights of way for the
construction of highway improvements to E. Independence Boulevard
and did not file the action under Article 11 to condemn a nonconforming
billboard that violated the OACA. In other words, plaintiff-DOT contends
that because the pleadings, consisting of plaintiff-DOT’s complaint and
defendant’s answer, did not expressly raise the issue of N.C. Gen. Stat.
§ 136-131, the trial court lacked subject matter jurisdiction to decide the
issue.3 We agree with plaintiff-DOT to the extent the trial court erred
in applying Article 11; however, we disagree that the trial court lacked
subject matter jurisdiction to conduct a Section 108 Hearing.

“Subject matter jurisdiction involves the authority of a court to adju-
dicate the type of controversy presented by the action before it.” In re
McKinney, 1568 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003) (citations
and quotation marks omitted). “A court has jurisdiction over the subject
matter if it has the power to hear and determine cases of the general
class to which the action in question belongs.” Dep’t of Transp. v. Tilley,

3. Plaintiff-DOT contends that its prayer for relief asking that just compensation be
determined according to the provisions and procedures of Article 9 went unchallenged.
However, the prayer for relief is not an “averment” for which a responsive pleading is
required. See N.C. Gen. Stat. § 1A-1, Rule 8(d) (2015); Bolton v. Crone, 162 N.C. App. 171,
174, 589 S.E.2d 915, 916 (2004) (“Rule 8(d) applies to only material or relevant averments.”
(citation and quotation marks omitted)); Brack’s Law Dictionary (10th ed. 2014) (defining
an “averment” as “[a] positive declaration or affirmation of fact; esp., an assertion or alle-
gation in a pleading . . . .").
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136 N.C. App. 370, 373, 524 S.E.2d 83, 86 (2000) (quoting Balcon, Inc.
v. Sadler, 36 N.C. App. 322, 324, 244 S.E.2d 164, 165 (1978)). In Tilley,
this Court, citing N.C. Gen. Stat. § 136-103(a) of Article 9, stated that
“[o]ur legislature has expressly conferred jurisdiction over condemna-
tion matters on our superior courts.” Id.

Article 9 procedures begin with the application of N.C. Gen. Stat.
§ 136-103 and the filing of a complaint and declaration of taking.
N.C.G.S. § 136-103 (2015). Pursuant to N.C.G.S. § 136-103, both plaintiff-
DOT’s complaint and declaration of taking are to provide “[a] statement
of the authority under which and the public use for which said land is
taken.” Id. § 136-103(c)(1). N.C. Gen. Stat. § 136-103 further dictates
that the complaint and declaration describe the “entire tract or tracts
affected” and the “estate or interest in said land.” Id. §§ 136-103(c)(2), (3).
Once a complaint and declaration of taking is filed, “[a]ny person whose
property has been taken by” DOT may file an answer to the complaint
“only praying for a determination of just compensation.” N.C. Gen. Stat.
§ 136-106(a) (emphasis added).

A Section 108 hearing is conducted by the trial court which “shall . . .
hear and determine any and all issues raised by the pleadings other than
the issue of damages, including, but not limited to, if controverted, ques-
tions of necessary and proper parties, title to the land, interest taken,
and area taken.” N.C. Gen. Stat. § 136-108 (2015) (emphasis added).

Here, in both plaintiff-DOT’s complaint and declaration of taking,
plaintiff-DOT described “the authority vested in the plaintiff under the
provisions of Chapter 136 of the General Statutes.” Plaintiff-DOT fol-
lowed the mandate of N.C.G.S. § 136-103 by describing defendant’s lease
“for the purpose of erecting and maintaining one Billboard Advertising
Structure” permitted by plaintiff-DOT. In filing its answer, defendant fol-
lowed N.C.G.S. § 136-103(a), admitting some allegations and denying
others, including plaintiff-DOT’s allegation regarding the “tract or tracts
affected” or the “interest in said land.” N.C.G.S. §§ 136-103(c)(2), (3).

“In reality, [plaintiff-DOT] [is] contesting the propriety of the
pleadings, not the propriety of the court’s jurisdiction.” Tilley, 136 N.C.
App. at 373, 524 S.E.2d 83, 86 (2000) (emphasis added). In Tilley, the
defendants argued that because the plaintiff’s declaration of taking did
not correctly list the entire tract affected, the trial court did not have
subject matter jurisdiction over the property to be taken. Id. This Court
rejected that argument, finding it to be “contrived and without merit.” Id.

Here, plaintiff-DOT employs a similar tactic by arguing that the trial
court lacked subject matter jurisdiction because defendant’s answer
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discussed Article 11 and plaintiff-DOT did not file an action under that
article. While we agree the trial court erred in applying Article 11, we
disagree with plaintiff-DOT’s contention that failing to apply Article 9
exclusively affected the jurisdiction of the court. All that is necessary
to invoke the trial court’s jurisdiction to conduct a Section 108 hearing
is that the “interest in said land” be in dispute, see N.C.G.S. § 136-108;
City of Winston-Salem v. Slate, 185 N.C. App. 33, 41, 647 S.E.2d 643, 649
(2007).

Here, defendant denied plaintiff-DOT’s allegation regarding what
precisely was defendant’s “interest in said land”—the CHS Lot—upon
which defendant had a leasehold interest and a billboard. Therefore, the
trial court’s erroneous application of Article 11 did not affect subject
matter jurisdiction to conduct a Section 108 hearing. Accordingly, plain-
tifft-DOT’s argument regarding jurisdiction is overruled.

I

[2] Plaintiff-DOT next argues that the trial court’s findings of fact and
conclusions of law regarding the compensable property interests taken
are unsupported by the evidence and contrary to law. Specifically, plain-
tifft-DOT contends the trial court erred in finding and concluding that (1)
defendant’s billboard was a permanent leasehold improvement and not
personal property; (2) defendant’s alleged loss of business and outdoor
advertising income are compensable property interests in an Article 9
proceeding; (3) the DOT permit granted to defendant under the OACA is
a compensable property interest; and (4) the option to renew contained
in defendant’s lease is a compensable real property interest. We agree.

“The standard of review on appeal from a judgment entered after a
non-jury trial[4] is whether there is competent evidence to support the
trial court’s findings of fact and whether the findings support the conclu-
sions of law and ensuing judgment.” Dep’t of Transp. v. Webster, 230 N.C.
App. 468, 477, 751 S.E.2d 220, 226 (2013) (quoting Cartin v. Harrison,
151 N.C. App. 697, 699, 567 S.E.2d 174, 176 (2002)). “[Unchallenged find-
ings of fact are presumed correct and are binding on appeal[,]” but the
trial court’s conclusions of law are reviewed de novo. Id. (citations and
quotation marks omitted).

4. We acknowledge that the case before us is an appeal from an interlocutory order
and not an appeal of an order following a “non-jury trial.” However, the standard of review
for a trial judge’s findings of fact and conclusions of law remain the same in our review of
an interlocutory order. See Webster, 230 N.C. App. at 477, 751 S.E.2d at 226 (applying above
stated standard of review in appeal of interlocutory order).
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By exercise of its eminent domain powers, plaintiff-DOT took defen-
dant’s property interests related to the CHS Lot. “The power of eminent
domain, that is, the right to take private property for public use, is inher-
ent in sovereignty.” Town of Morganton v. Hutton & Bourbonnais Co.,
2561 N.C. 531, 533, 112 S.E.2d 111, 113 (1960). Just compensation limits
eminent domain power and is guaranteed by the Fourteenth Amendment
to the U.S. Constitution and Article I, Section 19 of the North Carolina
Constitution. U.S. Const. amend. XIV; N.C. Const. art. I, § 19; Carolina
Beach Fishing Pier, Inc. v. Town of Carolina Beach, 274 N.C. 362, 372,
163 S.E.2d 363, 370 (1968).

In a compensation action, a property owner is entitled to “ ‘the
full and perfect equivalent of the property taken.” . .. ‘In awarding just
compensation for the property taken,’ the owner shall be put in as good
position pecuniarily as he would have been if his property had not been
taken.” Lea Co. v. Dep’t of Transp., 317 N.C. 254, 260, 345 S.E.2d 355,
358 (1986) (internal citations omitted). It is well-settled that “a lease-
hold is a property right, . . . [and] [a]Jny diminution of that right by the
sovereign in the exercise of its power of eminent domain entitles les-
see to compensation.” Horton v. Redev. Comm’n of High Point, 264
N.C. 1, 8-9, 140 S.E.2d 728, 734 (1965) (citations omitted). Furthermore,
the power of eminent domain, being contrary to common law property
rights, must be exercised strictly in accord with enabling statutes, and
any ambiguities pertaining to such power are construed in favor of the
property owner. Proctor v. State Hwy. & Pub. Works Comm™n, 230 N.C.
687, 692, 55 S.E.2d 479, 482-83 (1949).

(1) Classification of Billboard

Plaintiff-DOT’s first assignment of error regards the proper classifi-
cation of defendant’s billboard. Plaintiff-DOT argues the trial court erred
in Findings of Fact Nos. 21, 27, 32, 33, 40, 41, 45, and Conclusions of Law
Nos. 8, 10-13, by holding that defendant’s billboard was a permanent
leasehold improvement and not personal property. We agree.

“[W]hether property attached to land is removable personal property
or part of the realty is determined by examining external indicia of the
lessee’s ‘reasonably apparent’ intent when it annexed its property to the
land.” Nat’l Adver. Co. v. N.C. Dep’t of Transp., 124 N.C. App. 620, 626,
478 S.E.2d 248, 250-51 (1996) (citing Little v. Nat'l Serv. Indus., Inc.,
79 N.C. App. 688, 693, 340 S.E.2d 510, 513 (1986)). This classification is
important because the law does not authorize a court to award compen-
sation for personal property, such as a billboard sign. N.C. Gen. Stat.
§ 136-19(a) (2015) (stating NCDOT is authorized to condemn only land,
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materials, and timber for rights of way, not personal property); Lyerly
v. State Hwy. Comm’n, 264 N.C. 649, 650, 142 S.E.2d 658, 658 (1965) (“No
allowance can be made for personal property, as distinguished from fix-
tures, located on the condemned premises|.]” (citation omitted)). “Items
of personal property which are attached to the leasehold for business
purposes are trade fixtures . . . and they remain the personal property of
the tenant.” Taha v. Thompson, 120 N.C. App. 697, 703, 463 S.E.2d 553,
557 (1995) (internal citations omitted) (citing Stephens v. Carter, 246
N.C. 318, 321, 98 S.E.2d 311, 313 (1957)).

In National Advertising Co., this Court found that the billboard at
issue was “removable personal property and not part of the realty.” 124
N.C. App. at 625, 478 S.E.2d at 250. In “examining the external indicia of
the lessee’s ‘reasonably apparent’ intent,” this Court found the following
in support of its conclusion that the billboard was personal property:
(1) the landowners signed a disclaimer of any ownership in the sign;
(2) the sign was listed as personal property for tax purposes; and (3) in
response to plaintiff-DOT’s First Request for Admissions, the sign was
noted to be a “trade” fixture, which by law is removable personal prop-
erty. Id. at 626, 478 S.E.2d at 251.

In the instant case, “examining the external indicia of the lessee’s
(defendant’s) reasonably apparent intent,” the external indicia show
that the billboard and structure were personal property and the trial
court’s ruling (Conclusion of Law No. 10) to the contrary is not sup-
ported by the facts.

First, defendant, not plaintiff-DOT, physically removed the billboard
and structure from the CHS Lot by carefully dismantling them and rein-
stalling major components thereof at another billboard location along
Independence Boulevard, as permitted by the lease agreement. The
lease between defendant and C.H.S. Corporation specifically stated that

[a]ll Structures erected by or for the Lessee [defendant]. . .
shall at all times be and remain the property of [defendant]
and the above-ground portions of the Structures may be
removed by the [defendant,] . . . notwithstanding that
such structures are intended by Lessor and [defendant]
to be permamnently affixed to the Property.

(emphasis added). The clear intent of the parties as evidenced by the
lease agreement was for the billboard to remain defendant’s property
and be removed at the expiration of the lease, absent the imposition of a
cancellation provision in the lease. See supra note 2.
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Second, for tax purposes, defendant’s billboard structures are clas-
sified as “Business Personal Property” and the company pays property
taxes to Mecklenburg County in accordance with that classification.
Patricia Peterson, plaintiff-DOT’s tax witness, testified that the North
Carolina Department of Revenue treats a billboard as personal property
even if the land is owned in fee by the billboard company. Significantly,
defendant previously admitted in a different case that its billboards are
personal property and subject to personal property tax assessments.
Adams Outdoor Adver., Ltd. v. City of Madison, 294 Wis. 2d 441, 450,
458, 717 N.w.2d 803, 807-08, 811-12 (2006) (acknowledging personal
property classification of billboard in tax assessment dispute).

Third, defendant’s vice president for real estate admitted in a sworn
affidavit and other documents that the billboard was personal property
and agreed to accept relocation money for it. At the hearing, plaintiff-
DOT’s counsel argued that this evidence was not offered to dispute
the validity of the relocation or eminent domain claim or reveal the
settlement of a claim, as defendant argued, but rather it was offered
and admitted to show defendant’s inconsistent position regarding the
classification of the billboard as personal property. See Wilson Realty &
Constr., Inc. v. Asheboro-Randolph Bd. of Realtors, Inc., 134 N.C. App.
468, 472, 518 S.E.2d 28, 31 (1999) (noting statement made by agent of
party opponent regarding settlement of a claim in a different matter was
admissible against party opponent under N.C.G.S. § 1A-1, Rule 801(d)).

Accordingly, the trial court erred in finding and concluding that the
billboard and its structure were not movable personal property as this
conclusion is not supported by evidence and is contrary to law.

(2) Loss of Income

Plaintiff-DOT next argues that defendant’s alleged loss of business
and outdoor advertising income are not compensable property inter-
ests in an Article 9 proceeding. Specifically, plaintiff-DOT contends that
the trial court erred by stating plaintiff-DOT took defendant’s “right
to receive rental income” generated by the billboard sign and the jury
should be allowed to consider that lost income. Furthermore, plaintiff-
DOT argues that the lost advertising “rental income” attributable to the
billboard is more accurately termed lost “business income.” We agree.

In highway eminent domain proceedings, “[t]he longstanding rule in
North Carolina is that evidence of lost business profits is inadmissible
in condemnation actions” because the alleged losses are too speculative
in nature, cannot be calculated with certainty, and are reliant on too
many contingencies. Dep’t of Transp. v. M.M. Fowler, Inc., 361 N.C. 1,
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7, 637 S.E.2d 885, 891 (2006) (citing Pemberton v. City of Greensboro,
208 N.C. 466, 470-72, 181 S.E. 258, 260-61 (1935)). However, “[e]vidence
of the rental revenues from land may be admitted and considered in
determining the fair market value of the land at the time of the taking.”
Raleigh-Durham Airport Auth. v. King, 75 N.C. App. 121, 123-24, 330
S.E.2d 618, 619-20 (1985) (emphasis added) (citations omitted); see City
of Charlotte v. Hurlahe, 178 N.C. App. 144, 149-51, 631 S.E.2d 28, 31-32
(2006) (holding rental income from airport parking lot admissible to
show market value where rent directly attributable to the land and com-
parable sales unavailable).

(3) DOT Permit

Plaintiff-DOT also argues that the DOT permit granted to defendant
under the OACA is not a compensable property interest. Specifically,
plaintiff-DOT argues that it was error for the trial court to hold that the
value of the OACA permit should be considered by the finder of fact.
We agree.

Once land has been deemed condemned and taken for the use of the
DOT, “the right to just compensation therefor shall vest in the person
owning said property or any compensable interest therein at the time
of the filing of the complaint and the declaration of taking . . ..” N.C.
Gen. Stat. § 136-104 (2015) (emphasis added). Generally, termination of
a government-issued permit is not a compensable taking of a property
interest. See Haymore v. N.C. State Hwy. Comm’n, 14 N.C. App. 691,
696, 189 S.E.2d 611, 615 (1972) (noting that the granting of a driveway
permit application is a regulatory action that does not vest an irrevo-
cable property right in the owner).

Plaintiff-DOT’s evidence, based on Roscoe Shiplett (“Shiplett”), a
Charlotte appraiser’s forty-three years of experience, was that the per-
mit’s worth should not be included in the value of the leasehold because
it is not part of the real estate and “goes to the overall business enter-
prise.” Shiplett also testified that he has never seen another appraiser
assign a specific value to a billboard permit when valuing a leasehold
interest. We have found nothing in our jurisprudence that has held con-
trary to the statement made by Shiplett. Thus, the trial court erred in
holding that the value of the OACA permit should be considered by the
finder of fact in determining just compensation.

(%) Option to Renew

Plaintiff-DOT next argues that the option to renew contained in
defendant’slease is also not acompensable property interest. Specifically,
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plaintiff-DOT contends that the court’s ruling that defendant’s expecta-
tion of renewal “in perpetuity” of defendant’s lease was a compensable
property interest that should be considered by the finder of fact is not
supported by the evidence and is contrary to law. Plaintiff-DOT argues
that defendant is not entitled to compensation for any purported expec-
tation of renewal of its leasehold interests beyond the terms of the lease.
We agree.

While plaintiff-DOT’s argument is supported primarily by North
Carolina case law noting that “perpetual leases” are disfavored and “will
not be enforced absent language in the lease agreement which expressly
or by clear implication indicates that this was the intent of the parties,”
Lattimore v. Fisher's Food Shoppe, Inc., 313 N.C. 467, 470, 329 S.E.2d
346, 348 (1985), the enforcement of a “perpetual lease” is not at issue
here. Rather, the issue is whether the expectation of a lease renewal is
a proper consideration in establishing just compensation. See Almota
Farmers Elevator & Warehouse Co. v. U.S., 409 U.S. 470, 473-74, 35 L.
Ed. 2d 1, 8 (1973) (noting that the expectation of renewal is a proper
consideration in establishing just compensation, especially when tenant
fixtures (grain elevators) have a substantially long useful life). Further,
it is well established that when determining just compensation, “the
trial court should admit any relevant evidence that will assist the jury in
calculating the fair market value of the property and the diminution
in value caused by the condemnation.” M.M. Fowler, 361 N.C. at 6, 637
S.E.2d at 890 (citing Abernathy v. S. & W. Ry. Co., 150 N.C. 97, 108-09,
63 S.E. 180, 185 (1908)).

Here, at the time of the taking, defendant’s lease for its billboard had
been tied to the CHS Lot for approximately thirty years. When defen-
dant acquired the billboard and all property rights pertaining thereto,
defendant inherited an existing lease with CHS, which operated on a
year-to-year basis. Around 26 September 2006, defendant negotiated and
entered into a lease agreement with CHS to secure, long term, the site
for the billboard. The original term of the lease commenced on 1 August
2007 and ran for a ten-year period with one automatic ten-year exten-
sion. Except for some limited circumstances reserved to defendant, nei-
ther CHS nor defendant could terminate the lease until 1 August 2027.
After 1 August 2027, the lease would automatically renew for successive
ten year periods unless either CHS or defendant gave ninety days’ notice
to terminate prior to the deadline. As of 6 December 2011— the date of
the taking in this case—defendant had at least sixteen years to use the
CHS Lot and maintain the billboard for outdoor advertising purposes.
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In its Finding of Fact No. 42, which plaintiff-DOT does not chal-
lenge, the trial court found the following:

42. A willing, knowledgeable buyer in the market for a
billboard location and a willing seller of such property in
setting a price would factor in the strength of the rights
arising from a lease as improved with a sign structure and
the status of compliance with State and local laws, in this
case being the protections afforded to the sign owner from
being legally permitted and the benefits accruing from the
nonconforming nature of the property.

However, because there is no North Carolina case law specifically
allowing the expectation of renewal of a lease to be considered in valuing
property (here, a billboard), and because the instant case does not pro-
vide facts to support such an extension of the law, the trial court erred in
finding and concluding that defendant’s expectation of renewal “in per-
petuity” of its leasehold interest was a compensable property interest.

As we reverse the trial court’s findings and conclusions that vari-
ous components of defendant’s leasehold interest were compensable
due to the trial court’s ultimate conclusion that the billboard was a “per-
manent leasehold improvement,” we note defendant’s reliance and the
trial court’s acceptance of numerous cases from other states which have
analyzed these components as being favorable to defendant’s position.
See, e.g., The Lamar Corp. v. State Hwy. Comm’n, 684 So.2d 601, 604
(Miss. 1996) (holding highway billboard located on property condemned
for highway expansion was “structure,” entitling owner to compensa-
tion in eminent domain proceedings, regardless of whether billboard
was personal or real property); State of Okla. ex rel. Dep’t of Transp. v.
Lamar Adver. of Okla., Inc., 335 P.3d 771, 775-76 (Okla. 2014) (holding
that where billboards are part of a taking in a condemnation proceed-
ing, such trade fixtures, like billboards, are “generally treated as real
property”); The Lamar Corp. v. City of Richmond, 402 S.E.2d 31, 34
(Va. 1991) (holding government’s condemnation of real estate includes
billboards as a matter of law); Dep’t of Transp. v. Drury Displays, Inc.,
764 N.E.2d 166, 172 (Ill. App. Ct. 2002) (“Billboard owners have a right
to just compensation for any condemned sign.”).

However, we also note that such authority is not controlling. And
thus, we agree with plaintiff-DOT that the trial court erred in finding and
concluding that the billboard is a “permanent leasehold improvement”
and that lost profits, a DOT permit, and the option to renew are compen-
sable property interests.
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I

[3] In plaintiff-DOT’s final argument, it contends that the trial court
erred by adopting the wrong measure of compensation and damages.
Specifically, plaintiff-DOT argues that the trial court erred by holding
that the “bonus value” method of calculating compensation interest was
improper and excluding evidence of the “bonus value” method from the
trier of fact pursuant to Rules 401 and 403 of the North Carolina Rules
of Evidence, and allowing consideration of income attributable to the
billboard and the outdoor advertising. We agree.

Section 108 of Chapter 136, titled “Determination of issues other
than damages,” states as follows: “[T]he judge . . . shall . . . hear and
determine any and all issues raised by the pleadings other than the issue
of damages, including, but not limited to, if controverted, questions of
necessary and proper parties, title to the land, interest taken, and area
taken.” N.C.G.S. § 136-108 (emphasis added).

“One of the purposes of G.S. 136-108 is to eliminate from the jury
trial any question as to what land [plaintiff-DOT] is condemning and
any question as to title.” City of Wilson v. Batten Family, L.L.C.,
226 N.C. App. 434, 438, 740 S.E.2d 487, 490 (2015) (quoting N.C. Stat.
Huwy. Comm’n v. Nuckles, 271 N.C. 1, 14, 155 S.E.2d 772, 784 (1967)).
Accordingly, “[a]n order entered pursuant to N.C. Gen. Stat. § 136-108 is
an interlocutory order because ‘[t]he trial court d[oes] not completely
resolve the entire case,” but instead ‘determine[s] all relevant issues
other than damages in anticipation of a jury trial on the issue of just
compensation.’” Dep’t of Transp. v. BB & R, LLC, N.C. App. __,
__, 775 S.E.2d 8, 11 (2015) (emphasis added) (quoting Dep’t of Transp.
v. Rowe, 351 N.C. 172, 174, 521 S.E.2d 707, 708-09 (1999)).

The property interest determined at the Section 108 hearing was the
“leasehold interest in the land on which the billboard stood.” Defendant’s
position was that the billboard was a permanent improvement, not per-
sonal property, and therefore part of the property interest condemned
by DOT and subject to just compensation. However, we have determined
that the trial court’s classification of the billboard as a permanent lease-
hold improvement was erroneous, which error resulted in improper
measure of compensation. Therefore, because the trial court’s ruling on
what measure of damages would be included or excluded at a jury trial
on damages was based on an erroneous premise, we must also reverse
the trial court’s order addressing the measure of damages.
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In accordance with the forgoing, the trial court’s judgment is
REVERSED.
Judges GEER and McCULLOUGH concur.

EPIC GAMES, INC., PLAINTIFF
V.
TIMOTHY F. MURPHY-JOHNSON, DEFENDANT

No. COA15-454
Filed 19 April 2016

1. Appeal and Error—interlocutory orders

An order permanently staying five claims but permitting a claim
for breach of contract was interlocutory but was allowed to proceed
where a substantial right existed which could be lost absent imme-
diate appellate review.

2. Arbitration and Mediation—state or federal law—no deter-
mination by court—determined by arbitrator
An arbitration case was not reversed where the trial court made
no determination as to whether state or federal arbitration law gov-
erned. Under either law, the plain language of the arbitration clause,
properly interpreted, delegates the threshold issue of substantive
arbitrability to the arbitrator—not to the trial court.

3. Arbitration and Mediation—substantive arbitrability—del-
egated to arbitrator

The trial court erred by enjoining certain disputes from pro-
ceeding to arbitration where, according to the plain language of the
arbitration clause, the threshold issue of substantive arbitrability
was delegated to an arbitrator. Both the plain language of the arbi-
tration clause and its incorporation of the AAA rules demonstrate
that the parties agreed the arbitrator should decide issues of sub-
stantive arbitrability.

Appeal by defendant from order entered 18 July 2014 by Judge G.
Bryan Collins, Jr. in Wake County Superior Court. Heard in the Court of
Appeals 6 October 2015.
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Hunton & Williams, LLP, by R. Dennis Fairbanks, Douglas
W. Kenyon, Ryan G. Rich, and Michael R. Shebelskie, for
plaintiff-appellee.

Dawvid E. Shives, PLLC, by David E. Shives, and McGowan, Hood
& Felder, LLC, by Chad A. McGowan, William A. McKinnon, and
Jordan C. Calloway, for defendant-appellant.

CALABRIA, Judge.

Timothy F. Murphy-Johnson (“Johnson”) appeals from an order
granting Epic Games, Inc.’s (“Epic Games”) application for judicial relief
to enjoin arbitration in part. We reverse.

I. Background

Defendant, Johnson, is a computer programmer. While attending col-
lege in the United Kingdom, he founded a software company, Artificial
Studios, and created Reality Engine, a successful computer software pro-
gram that served as a platform for game developers to construct video
games. In March 2005, Timothy Sweeney, the founder and largest share-
holder of Epic Games, along with Michael Capps, the company’s presi-
dent, negotiated with then-twenty-one-year-old Johnson to purchase
Reality Engine and recruited him to move from London to North Carolina
to work for Epic Games. On 10 May 2005, Johnson executed seven con-
tracts that purported to sell Artificial Studios and Reality Engine and its
related intellectual property to Epic Games, in exchange for employment
with Epic Games, company stock options, and cash.

The seven contracts can be divided into two groups. First,
Epic Games bought Reality Engine from Artificial Studios and then
licensed it back to Artificial Studios. Those agreements were labeled
“Reality Engine Acquisition Agreement” and “Reality Engine Limited
License Agreement.” Second, Epic Games hired Johnson and exe-
cuted five related contracts. Those agreements were labeled “Stock
Option Agreement,” “Residual Rights Acquisition Agreement,” “Non-
Competition Agreement,” “Confidentiality Obligations and Intellectual
Property Rights Agreement,” and “Employment Agreement.”

The Employment Agreement contained the following arbitration
clause:

Any disputes between Employee and Epic in any way
concerning his employment, this Agreement or this
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Agreement’s enforcement, including the applicability of
this Paragraph, shall be submitted at the initiative of either
party to mandatory arbitration before a single arbitrator
and conducted pursuant to the rules of the American
Arbitration Association [(“AAA™)] applicable to the arbi-
tration of employment disputes then in effect, or its suc-
cessor, provided however, that this Paragraph does not
apply to the Confidentiality Obligations and Intellectual
Property Rights Agreement referred to in Paragraph 7,
and attached as Exhibit A. The decision of the arbitrator
may be entered as judgment in any court of the State of
North Carolina.

The Employment Agreement also contained a choice-of-law pro-
vision: “This Agreement shall be governed by the law of the State of
North Carolina[.]”

According to the Stock Option Agreement, Johnson’s stock options
and bonuses were to vest over a four-year period. For this reason,
according to Johnson, he requested that Epic Games draft a strict for-
cause termination provision in the Employment Agreement. Johnson
wrote Capps:

My lawyer’s been explaining to me that “for cause” termi-
nation is not something I should count on as ensuring I
will be employed, as so long as the determination of cause
rests on Epic you can terminate me and the burden of
proof would be on me, which means I'd have to litigate at
a cost that would be prohibitive. Therefore while he thinks
that’s “fair” for purely employment terms, he said it’s not
very sensible to tie the $75K and stock options related to
the deal to employment in this way if I feel this is part of
the value for selling my company.

My first question is therefore whether you're prepared to
narrow “for cause” to what we initially agreed, namely
that I'd have to commit some crime or other malicious act
or act of total incompetence, and the burden of proof in
“for cause” termination rests on Epic, not me. . . ..

Epic Games’ Vice President of Business Development, Jay Wilbur,
responded:

Our goal is to have you join the Epic family. What you
read in the employment agreement is that [sic] same for
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all Epic employees. I'm willing to consider changes but I
need a little something back for it.

I'll give you the narrower “for cause” if you give me the
Reality Engine marks, domains, websites, etc. as part of
that assignment.

Johnson agreed. The narrowed “for cause” provision read:

b. Termination For Cause. Employer may terminate
Employee’s employment at any time, with or without
notice, for any one or more of the following reasons: (i)
willful and continual failure to substantially perform
his duties with Employer (other than a failure resulting
from the Employee’s disability) and such failure contin-
ues after written notice to Employee providing a reason-
able description of the basis for the determination that
Employee has failed to perform his duties, (ii) indict-
ment for a criminal offense other than misdemeanors not
required to be disclosed under the federal securities laws,
(iii) breach of this Agreement in any material respect and
such breach is not susceptible to remedy or cure and has
already materially damaged the [sic] Epic, or is suscep-
tible to remedy or cure and no such damage has occurred,
is not cured or remedied reasonably promptly after writ-
ten notice to Employee providing a reasonable description
of the breach, (iv) Employee’s breach of fiduciary duty
to Employer, material unauthorized use or disclosure of
Employer’s confidential or proprietary information or com-
petition with Employer; (iv) [sic] Employee’s intentional
conduct or omission which reasonably has or is likely to
have the effect of materially harming Employer’s business;
(v) conduct that the Employer has reasonably determined
to be dishonest, fraudulent, unlawful or grossly negligent,
and such conduct is not cured or remedied reasonably
promptly after written notice to Employee providing a
reasonable description of the conduct at issue, any one of
which shall be deemed “Cause” for dismissal. The deter-
mination of whether an event, act or omission constitutes
“Cause” hereunder shall rest in the reasonable exercise of
the Employer’s discretion. . . .

On 20 March 2006, approximately two months before his first round
of stock options and bonuses were scheduled to vest, Epic Games fired
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Johnson. When Johnson was “terminated with cause” by Epic Games,
he had been employed for less than one year, from 10 May 2005 until
20 March 2006. The termination letter stated, in pertinent part:

We regret to inform you that your employment with Epic
Games is terminated with cause effective March 20, 2006
as a result of your repeated performance problems, con-
duct issues and attendance concerns, which you have
failed to remedy despite verbal and written warnings.
Epic has determined that these issues at the very least
amount to a material failure to devote your entire profes-
sional time, attention, skill and energies to Epic’s business
and the responsibilities assigned to you by Epic, a willful
and continual failure to substantially perform your duties,
gross negligence, and intentional conduct that is poten-
tially materially damaging to Epic’s business. Any one of
these supports a “for cause” termination.

On 7 March 2014, Johnson filed a demand for arbitration with the
AAA alleging breach of contract, breach of the covenant of good faith
and fair dealing, and breach of fiduciary duty. Specifically, Johnson
alleged that Epic Games breached the Employment Agreement by
wrongfully terminating him; breached the covenant of good faith and
fair dealing under the Employment Agreement and the related agree-
ments by depriving him of the benefit of the sale of Artificial Studios and
Reality Engine; and breached fiduciary duties owed to him under the
Employment Agreement, Stock Option Agreement, and related agree-
ments. Johnson sought the following pertinent forms of relief:

1. [A] declaration that Epic Games, Inc. willfully breached
[the] Employment Agreement;

2. . . . [D]amages for [Epic Games’] breach of at least
$11,300,000, representing the value of stock, bonus, and
other payments due [Johnson] under the Employment
Agreement, or, in the alternative, that [Johnson] be
awarded 1,966 shares of undiluted stock in Epic Games,
Inc. and $4,300,000 in other payments due;

3. ... [A]ny copyright or other intellectual property assign-
ment from [Johnson] or Artificial Studios to Epic be
declared null and void,;

4. ... [L]ost profits of Artificial Studios;
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5. ... [Plunitive damages for conduct that reflects fraud,
deceit, or malicious behavior].]

On 24 March 2014, Epic Games filed a motion, as an application
for judicial relief, to enjoin arbitration in part in Wake County Superior
Court, alleging that Epic Games never consented to arbitrate certain
claims asserted by Johnson. Epic Games also alleged that Johnson did
not object for eight years to the termination of his employment. Johnson
denied this allegation in his answer and counterclaim.

On 18 April 2014, Johnson removed the case to the United States
District Court for the Eastern District of North Carolina. On 2 May 2014,
after hearing Epic Games’ application to enjoin arbitration in part, the
Honorable G. Bryan Collins, Jr. of Wake County Superior Court entered
an order in favor of Epic Games. (This order was later stricken due to
lack of jurisdiction.) On 9 July 2014, the federal court remanded the case
to Wake County Superior Court.

On 18 July 2014, the trial court held a de novo hearing on Epic
Games’ application for judicial relief and to enjoin arbitration in part.
Subsequently, the trial court granted Epic Games’ application for judi-
cial relief and entered a written order enjoining arbitration of the fol-
lowing claims:

4.1 The third cause of action for breach of fiduciary duty
alleged in his arbitration demand.

4.2 The claim for stock or its monetary value under the
parties’ former Stock Option Agreement.

4.3 The request for a declaration that any copyright or
other intellectual property assignment [Johnson] gave to
Epic be declared null and void.

4.4 The request for a declaration that any copyright or
other intellectual property assignment Artificial Studios,
Inc. gave to Epic be declared null and void.

4.5 The claim for lost profits of Artificial Studios.

According to the trial court’s order, Johnson could “proceed to
arbitrate the issue whether Epic [Games] breached the Employment
Agreement by discharging him[.]” However, the court permanently
enjoined Johnson from arbitrating the matters identified in paragraphs
4.1 to 4.5. Johnson appeals.
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II. Jurisdiction

[1] The order on appeal permanently stays arbitration of five claims but
permits Johnson’s claim of breach of contract to proceed. Although this
order is interlocutory,

[a]ppellate review of an interlocutory order is permitted
under N.C.G.S. § 7TA-27(d)(1) when the order affects a
substantial right, and review is permitted under N.C.G.S.
§ 1-277(a) of any order involving a matter of law or legal
inference which affects a substantial right. It is well estab-
lished that the right to arbitrate a claim is a substantial
right which may be lost if review is delayed, and an order
denying arbitration is therefore immediately appealable.

In re WW. Jarvis & Sons, 194 N.C. App. 799, 802, 671 S.E.2d 534, 536
(2009) (citations, quotation marks, brackets, and ellipses omitted).
Because the order enjoins certain claims from proceeding to arbitration,
a substantial right exists which may be lost absent immediate appellate
review. Id. Therefore, this Court has jurisdiction.

III. Analysis
A. Governing Law

[2] As an initial matter, it is unclear whether the arbitration clause
is governed by North Carolina’s Revised Uniform Arbitration Act
(“RUAA”), the Federal Arbitration Act (“FAA”), or some other law.
Determining whether the FAA applies “is critical because the FAA pre-
empts conflicting state law[.]” Sillins v. Ness, 164 N.C. App. 755, 757-58,
596 S.E.2d 874, 876 (2004). In this case, although the trial court’s order
referenced provisions of the RUAA as conferring upon it the authority to
permanently enjoin certain claims asserted by Johnson, the court below
made no determination as to whether state or federal arbitration law
governs. “[T]he trial court should have addressed the issue of choice of
law before addressing any other legal issue.” Bailey v. Ford Motor Co.,
__N.C. App. __, __, 780 S.E.2d 920, 924 (2015) (citation omitted), disc.
review denied, __ N.C. __, _ S.E.2d __ (2016). This is because

733

[w]hether a contract evidence[s] a transaction involving
commerce within the meaning of the [FAA] is a question
of fact’ for the trial court[,]” King v. Bryant, 225 N.C. App.
340, 344, 737 S.E.2d 802, 806 (2013) (citation omitted), and
this Court “cannot make that determination in the first
instance on appeal[.]” Cornelius v. Lipscomb, 224 N.C.
App. 14, 18, 734 S.E.2d 870, 872 (2012).
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TM.C.S., Inc. v. Marco Contractors, Inc., __ N.C. App. __,__, 780 S.E.2d
588, 592 (2015).

Our appellate courts have remanded cases for the trial court to make
the initial determination of whether the FAA governs an arbitration
agreement, when that determination was critical to the disposition of
the case. See Eddings v. S. Orthopedic & Musculoskeletal Assocs., PA.,
147 N.C. App. 375, 385, 555 S.E.2d 649, 656 (2001) (Greene, J., dissenting)
(reasoning that remand was required for trial court to determine initially
whether FAA or RUAA governed arbitration clause, because the major-
ity determined initially that FAA applied and resolution of governing law
was dispositive to the case), rev'd per curiam for reasons stated in the
dissent, 356 N.C. 285, 286, 569 S.E.2d at 645, 645 (2002); see also Sillins
v. Ness, 164 N.C. App. 755, 759, 596 S.E.2d 874, 877 (2004) (reversing and
remanding order denying motion to compel arbitration “[b]ecause the
question whether the FAA or the UAA governs this arbitration agree-
ment determines whether the trial court properly denied the motion to
compel arbitration”).

In the instant case, however, whether federal or state arbitration
law governs has no bearing on our disposition of the case. Both the FAA
and the RUAA dictate that arbitration is strictly a matter of contract. See
Volt Info. Sciences, Inc. v. Bd. of Trustees of Leland Stanford Junior
Univ., 489 U.S. 468, 478 (1989) (noting “[t]he thrust of the federal law is
that arbitration is strictly a matter of contract[.]”) (citation, quotation
marks, and brackets omitted); see also Sloan Fin. Grp., Inc. v. Beckett,
159 N.C. App. 470, 478, 583 S.E.2d 325, 330 (2003) (“[W]hether a dispute
is subject to arbitration is a matter of contract law.”), aff’d per curiam,
358 N.C. 146, 593 S.E.2d 583 (2004). Under either law, the plain language
of the arbitration clause, properly interpreted, delegates the threshold
issue of substantive arbitrability to the arbitrator—not to the trial court.
Therefore, we decline to reverse and remand the trial court’s ruling on
the basis that it did not expressly find whether the FAA applies. See Sloan
Fin. Grp., 159 N.C. App. at 479, 583 S.E.2d at 330 (declining to reverse
and remand trial court’s order in light of party’s argument that trial court
failed to apply the FAA, when the analysis was virtually identical and the
same conclusion would be reached under either federal or state law).

B. Standard of Review

“[W]hether a particular dispute is subject to arbitration is a conclu-
sion of law, reviewable de novo by the appellate court.” Carter v. TD
Ameritrade Holding Corp., 218 N.C. App. 222, 226, 721 S.E.2d 256, 260
(2012) (citation omitted). Issues relating to the interpretation of terms in
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an arbitration clause are matters of law, which this Court reviews de novo.
See, e.g., Bailey, _ N.C. App. at __, 780 S.E.2d at 924 (citation omitted).

C. Arbitrability

[3] Johnson contends that the trial court erred by enjoining certain
disputes from proceeding to arbitration, because according to the plain
language of the arbitration clause, the threshold issue of substantive
arbitrability was delegated to an arbitrator. We agree.

“[O]nly those disputes which the parties agreed to submit to arbi-
tration may be so resolved.” Rodgers Builders, Inc. v. McQueen, 76
N.C. App. 16, 23, 331 S.E.2d 726, 731 (1985). “To determine if a particu-
lar dispute is subject to arbitration, this Court must examine the lan-
guage of the agreement, including the arbitration clause in particular,
and determine if the dispute falls within its scope.” Fontana v. S.E.
Anesthesiology Consultants, PA., 221 N.C. App. 582, 589, 729 S.E.2d 80,
86 (2012) (citation omitted). Because arbitration is a matter of contract,
contract principles govern the interpretation of an arbitration clause.
See, e.g., Harbour Point Homeowners’ Ass’n, Inc. v. DJF Enters., Inc.,
201 N.C. App. 720, 725, 688 S.E.2d 47, 51, disc. review denied, 364 N.C.
239, 698 S.E.2d 397 (2010).

“When the language of the arbitration clause is ‘clear and unam-
biguous,” we may apply the plain meaning rule to interpret its scope.”
Fontana, 221 N.C. App. at 588-89, 729 S.E.2d at 86. If the language is
ambiguous, “[o]ur strong public policy requires that the courts resolve
any doubts concerning the scope of arbitrable issues in favor of arbitra-
tion.” Johnston Cty. v. R.N. Rouse & Co., 331 N.C. 88, 91, 414 S.E.2d
30, 32 (1992); see also Cyclone Roofing Co. v. LaFave Co., 312 N.C. 224,
229, 321 S.E.2d 872, 876 (1984) (“[A]ny doubts concerning the scope of
arbitrable issues should be resolved in favor of arbitration, whether the
problem at hand is the construction of the contract language itself or an
allegation of waiver, delay, or a like defense to arbitrability.”) (quoting
Moses H. Cone Mem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25,
74 L. Ed. 2d 765, 785 (1983)). Furthermore, “[pJursuant to well settled
contract law principles, the language of the arbitration clause should be
strictly construed against the drafter of the clause.” Harbour Point, 201
N.C. App. at 725, 688 S.E.2d at 51.

In this case, Epic Games drafted the arbitration clause, which pro-
vided in pertinent part:

Any disputes between Employee and Epic in any way
concerning his employment, this Agreement or this
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Agreement’s enforcement, including the applicability
of this Paragraph, shall be submitted at the initiative of
either party to mandatory arbitration before a single
arbitrator and conducted pursuant to the rules of the
[AAA] applicable to the arbitration of employment dis-
putes then in effect, or its successor, provided however
that this Paragraph does not apply to the Confidentiality
Obligations and Intellectual Property Rights Agreement
referred to in Paragraph 7, and attached as Exhibit A.

The plain language of the arbitration clause is clear and unambigu-
ous. It provides for mandatory arbitration of “/a/ny disputes between
[Johnson] and Epic [Games] in any way concerning his employment,
this Agreement or this Agreement’s enforcement/[.]” These broad phrases
indicate the drafter, Epic Games, intended for an extensive range of
issues relating to Johnson’s employment or the Employment Agreement
to fall within the arbitration clause’s scope. Moreover, this expansive
clause expressly covers disputes “in any way concerning . . . the appli-
cability of this Paragraph[.]” Indeed, the “dispute[] between [Johnson]
and Epic [Games]” on appeal is whether particular claims asserted fall
within the scope of the arbitration clause, implicating a matter “concern-
ing” the arbitration clause’s “applicability.” The language Epic Games
employed in drafting the clause makes it clear that any disputes regard-
ing whether the arbitration clause applied to a particular claim should
be submitted to arbitration and decided by the arbitrator.

Furthermore, the arbitration clause incorporates the rules of the
AAA. Under AAA Employment Rule 6(a), “[t]he arbitrator shall have
the power to rule on his or her own jurisdiction, including any objec-
tions with respect to the existence, scope or validity of the arbitration
agreement.” (emphases added). Although our state appellate courts have
never addressed or decided this issue when interpreting an arbitration
clause subject to the RUAA, this Court recently adopted the majority
rule among the federal courts of appeal when interpreting an arbitra-
tion clause subject to the FAA. In Bailey, this Court held that under the
FAA, an arbitration clause which incorporated an arbital body’s rules,
when those rules explicitly delegate the threshold issue of arbitrabil-
ity to an arbitrator, constitutes “clear and unmistakable” evidence—a
more exacting standard than currently exists when interpreting arbitra-
tion clauses subject to the RUAA—that the parties agreed to arbitrate
issues of substantive arbitrability. Bailey, _ N.C. App. at __, 780 S.E.2d
at 927. Therefore, both the plain language of the arbitration clause and
its incorporation of the AAA rules demonstrate that the parties agreed
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the arbitrator should decide issues of substantive arbitrability. Even if
this broad clause, by itself, does not resolve the issue of whether the
parties agreed to arbitrate arbitrability, the requirement for arbitration
to be conducted pursuant to the AAA rules does.

As a secondary matter, we note that although the “Confidentiality
Obligations and Intellectual Property Rights Agreement” was excluded
from the arbitration clause’s scope, Epic Games concedes in its brief
that this agreement merely “prescrib[es] Johnson’s confidentiality obli-
gations and his assignment to Epic of intellectual property created while
employed.” (emphasis added). Neither party asserts that Johnson’s
claims fall within the scope of this agreement. Therefore, that agree-
ment is of no consequence to our analysis or disposition of the case.

IV. Conclusion

Based on its plain language and incorporation of the AAA rules, the
arbitration clause drafted by Epic Games, properly interpreted, con-
tained a valid agreement to delegate issues of substantive arbitrability to
the arbitrator. Therefore, the trial court was without authority to issue
an injunction and determine the scope of arbitrable issues. The trial
court’s order must be reversed.

REVERSED.
Judges BRYANT and ZACHARY concur.

PETER JERARD FARRELL, PETITIONER
V.
UNITED STATES ARMY BRIGADIER GENERAL, RETIRED, KELLY J. THOMAS, CoMMISSIONER OF NC
DivisioN oF MOTOR VEHICLES, IN HIS OFFICIAL CAPACITY, RESPONDENT

No. COA15-257
Filed 19 April 2016

1. Motor Vehicles—impaired driving—probable cause

The superior court erred in an impaired driving prosecution
where it reversed the Department of Motor Vehicles’ conclusion
that an officer had reasonable grounds to believe that petitioner was
driving while impaired. The findings about petitioner at the scene of
the stop were sufficient to establish probable cause.
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2. Evidence—State’s dismissal of criminal DWI charge—not an
admission—Ilicense revocation

The State’s dismissal of an impaired driving charge and a hand-
written entry by the prosecuting attorney that the dismissal was
because all of the evidence would be suppressed was not a judicial
admission that barred the Department of Motor Vehicles from pur-
suing a driver’s license revocation under the implied consent laws.

Judge DILLON concurring by separate opinion.
Judge HUNTER, JR. dissenting by separate opinion.

Appeal by respondent from order entered 31 December 2014 by
Judge G. Bryan Collins in Wake County Superior Court. Heard in the
Court of Appeals 10 September 2015.

Attorney General Roy Cooper, by Assistant Attorney General
Christopher W. Brooks, for respondent-appellant.

The Farrell Law Group, PC., by Richard W. Farrell, for
petitioner-appellee.

DIETZ, Judge.

In 2013, a Raleigh police officer pulled over a car driven by Petitioner
Peter Farrell. When the officer approached Farrell, he noticed that
Farrell’s eyes were glassy and bloodshot and that his speech was slightly
slurred. The officer returned to his patrol car to wait for backup. When
he returned to question Farrell further, the officer noticed a strong odor
of mouthwash that wasn't there before, and a nearly empty bottle of
mouthwash on the floorboard. The officer asked Farrell if he had just
used mouthwash, and Farrell lied and said he had not. As the officer
continued to question Farrell, he admitted that he had used mouthwash.

Farrell ultimately refused the officer’s request to take a breath test
after being informed of his implied consent rights and the consequences
of refusing to comply. Law enforcement then obtained a blood sample
from Farrell, which revealed that Farrell’s blood alcohol level was .18.

Because Farrell refused to submit to a breath test upon request,
the Division of Motor Vehicles revoked Farrell’s driving privileges as
required by our State’s implied consent laws. Farrell challenged his
license revocation and the DMV upheld it following a hearing. Farrell
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appealed the DMV’s order to the Wake County Superior Court. There,
the court reversed on the ground that the DMV’s findings did not support
its conclusion that the officer had reasonable grounds to believe Farrell
was driving while impaired.

We reverse. As explained in more detail below, the DMV’s findings
readily support its conclusion. Those findings establish that the arresting
officer observed Farrell with glassy, bloodshot eyes and slightly slurred
speech; that, while the officer had returned to his patrol car, Farrell
used enough mouthwash to create a strong odor detectable by the offi-
cer from outside the car; and that Farrell lied to the officer about using
the mouthwash. From these facts, a reasonable officer could conclude
that Farrell was impaired and had attempted to conceal the alcohol on
his breath by using mouthwash and then lying about having done so.
Thus, the DMV did not err in concluding that, based on its uncontested
findings of fact, the arresting officer had reasonable grounds to believe
Farrell was driving while impaired. Accordingly, we reverse the superior
court’s order.

Facts and Procedural History

Around 1:30 a.m. on 6 September 2013, Raleigh police received a
call about a car driving dangerously at a shopping center. Officer David
Maucher traveled to the scene and witnesses described the car as a sil-
ver four-door Audi sedan.

As Officer Maucher searched the area in his patrol car, he spotted a
silver Audi matching the witnesses’ descriptions. Officer Maucher ran a
check on the plate and discovered that the car had an expired registra-
tion and was past its State-required inspection date. Based on this infor-
mation, Officer Maucher pulled the car over.

Officer Maucher approached the car and found Farrell in the driv-
er’s seat, sitting on top of his seat belt, with glassy, bloodshot eyes and
“slightly” slurred speech. Farrell admitted that he had consumed mul-
tiple beers earlier in the night.

Officer Maucher returned to his patrol car and requested backup.
After other officers arrived, Officer Maucher returned to Farrell’s car.
As he approached the driver’s side window, he smelled a strong odor of
mouthwash that was not present the first time he approached the vehicle.
Officer Maucher also noticed a nearly empty mouthwash bottle on the
floorboard. Officer Maucher asked Farrell if he had just used mouthwash
and Farrell said he had not. When Officer Maucher told Farrell that he did
not believe him, Farrell relented and said he used “a little” mouthwash.
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Officer Maucher then asked Farrell to step out of the vehicle to per-
form field sobriety tests. Farrell refused to perform the sobriety tests,
but indicated that he would take a breath test. Officer Maucher then
placed Farrell under arrest for driving while impaired based on the offi-
cer’s conclusion that Farrell was “under the influence of an impairing
substance” and “appreciably impaired by alcohol.”

At 2:29 a.m. in the Wake County Detention Center, Officer Maucher,
a certified chemical analyst, informed Farrell of his implied consent
rights, both orally and in writing in accordance with N.C. Gen. Stat.
§ 20-16.2(a), and explained to Farrell how to submit a sample of his breath
for chemical analysis. After speaking with his brother by phone, Farrell
told Officer Maucher that he would not take the breath test. Officer
Maucher officially marked Farrell’s refusal of chemical analysis at 3:04
a.m. Following this refusal, police obtained a blood sample from Farrell.
That test revealed that Farrell had a blood alcohol concentration of .18.

The State charged Farrell with driving while impaired but later dis-
missed the criminal charges because the prosecutor believed that all
evidence resulting from Farrell’s stop and arrest would be suppressed
under the exclusionary rule.

On 10 October 2013, Farrell received an official notice of license
suspension from the DMV, effective 20 October 2013, based on his will-
ful refusal to submit to chemical analysis under N.C. Gen. Stat. § 20-16.2.
Upon receiving this notice, Farrell requested a hearing before the DMV.

On 19 February 2014, the DMV found adequate evidence to sus-
tain the revocation of Farrell’s driving privileges. Farrell appealed the
administrative hearing results to the Wake County Superior Court. On
21 December 2014, the Superior Court reversed the DMV’s decision on
the basis that the findings of fact did not support the conclusion that
Officer Maucher had reasonable grounds to believe Farrell was driving
while impaired. The DMV timely appealed.

Analysis

[1] The DMV argues that the superior court erred in reversing its deci-
sion. We agree.

In an appeal from a DMV hearing to the superior court under N.C.
Gen. Stat. § 20-16.2(e), the superior court acts as an “appellate court.”
Johnson v. Robertson, 227 N.C. App. 281, 286, 742 S.E.2d 603, 607 (2013).
It is not a trier of fact. Id. By statute, the superior court’s review “shall
be limited to whether there is sufficient evidence in the record to sup-
port the Commissioner’s findings of fact and whether the conclusions of
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law are supported by the findings of fact and whether the Commissioner
committed an error of law in revoking the license.” N.C. Gen. Stat.
§ 20-16.2(e).

Here, the superior court held there was “sufficient evidence in the
record to support the Findings of Fact” but that “Conclusion of Law of
[sic] #2 . . . is not supported by the Findings of Fact.” In Conclusion
of Law #2, the DMV concluded that “Officer Maucher had reasonable
grounds to believe that [Farrell] had committed an implied consent
offense.” For the reasons explained below, we hold that Conclusion of
Law #2 is supported by the DMV’s findings.

In a license revocation proceeding, “the term ‘reasonable grounds’
is treated the same as ‘probable cause.’” Hartman v. Robertson, 208
N.C. App. 692, 695, 703 S.E.2d 811, 814 (2010). “[P]Jrobable cause exists
if the facts and circumstances at that moment and within the arresting
officer’s knowledge and of which the officer had reasonably trustworthy
information are such that a prudent man would believe that the [sus-
pect] had committed or was committing a crime.” Id.

Thus, in reviewing the DMV’s conclusion, we must ask whether the
findings of fact establish that Officer Maucher had probable cause to
believe Farrell was driving while impaired.! As explained below, the
findings readily support that conclusion.

The DMV found that, when Officer Maucher approached the car,
Farrell’'s “eyes were glassy and bloodshot and his speech was slightly
slurred.” The officer returned to his patrol car and when he approached
Farrell a second time, he “smelt [sic] a significant strong odor of mouth-
wash coming from” Farrell. Officer Maucher did not smell this odor
when he first approached Farrell’s car. Officer Maucher asked Farrell “if
he had just washed his mouth out with the mouthwash.” Farrell lied and
said he had not, then changed his story and admitted he had used “just a
little bit” of mouthwash.

These findings are sufficient to establish probable cause. Farrell’s
glassy, bloodshot eyes and slurred speech alone created a strong suspi-
cion that Farrell might be impaired. Then, Farrell acted in an unusual and
suspicious manner by using so much mouthwash while the officer had
returned to his patrol car that, when the officer returned, there was “a
significant strong odor of mouthwash” detectable from outside Farrell’s

1. Farrell does not contend that any particular findings by the DMV are unsupported
by the record, nor does he challenge the superior court’s holding that there was “sufficient
evidence in the record” to support all findings.
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car. Finally, and perhaps most significantly for the officer’s determina-
tion of probable cause, Farrell lied to the officer and said he had not
used any mouthwash and then, under further questioning, admitted that
he had.

From this conduct, the officer had probable cause to believe that
Farrell was impaired and sought to hide any odor of alcohol on his breath
by using mouthwash and attempting to conceal that he had done so. See
United States v. Wilson, 699 F.3d 235, 246 (2d Cir. 2012) (finding proba-
ble cause to search car for contraband where defendant “lied about hav-
ing crossed the border at a non-designated border crossing point, and
had then admitted to lying,” and also admitted to having “scored a little”
marijuana while in Canada); People v. McCowen, 159 A.D.2d 210, 213
(N.Y. App. Div. 1990) (“Defendant’s untruthful answers to officers upon
being questioned as to whether he had any gold chains on him provided
the predicate for reasonable suspicion to ripen into probable cause.”).
Accordingly, the DMV properly concluded that Officer Maucher had
reasonable grounds (i.e., probable cause) to believe Farrell was driving
while impaired.

[2] Farrell next argues that the State’s dismissal of his DWI charge is a
“judicial admission” that bars the DMV from pursuing a driver’s license
revocation under the implied consent laws. The record before the DMV
did not disclose why the State dismissed the DWI charge. On appeal,
Farrell submitted a dismissal document from the criminal case in which
a handwritten entry, apparently made by the prosecuting attorney, indi-
cates that the State dismissed the DWI charge because all evidence
would be “suppressed due to a pre-arrest request violation.”

Ordinarily, we do not consider material not submitted to the trial
court, and we cannot tell, from the record before us, whether Farrell
raised this issue at the DMV hearing despite not producing the dis-
missal document. In any event, even assuming Farrell properly raised
and preserved this issue below, it is meritless. First, as the concurrence
observes, no court in this State has ever held that the decision of an
assistant district attorney not to pursue criminal charges, made in the
exercise of prosecutorial discretion, is binding on other state agencies
that can pursue civil remedies for the same underlying conduct. Second,
whatever evidence the prosecutor believed would be suppressed in the
criminal case would not have been suppressed at the DMV hearing. It
is well-settled that, unlike in a criminal proceeding, the exclusionary
rule does not apply in a civil license revocation proceeding like this one.
See Combs v. Robertson, __ N.C. App. __, 767 S.E.2d 925, 928, appeal
dismissed, review denied, __ N.C. __ 776 S.E.2d 194 (2015); Hartman,
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208 N.C. App. at 695, 703 S.E.2d at 814; Quick v. N.C. Div. of Motor
Vehicles, 125 N.C. App. 123, 127, 479 S.E.2d 226, 228 (1997).

The dissent contends that the U.S. Supreme Court’s recent decision
in Grady v. North Carolina, 575 U.S. ___ (2015) (per curiam), which held
that “the Fourth Amendment’s protection extends beyond the sphere of
criminal investigations,” means that we should revisit our holding from
Combs, Hartman, and Quick. This confuses the Fourth Amendment’s
protection (against unreasonable searches) with a court-created
remedy (the exclusionary rule). The Fourth Amendment itself “says
nothing about suppressing evidence” and the U.S. Supreme Court has
been clear that the exclusionary rule is a “judicially created remedy” and
not arequirement of the Fourth Amendment. See Davis v. United States,
564 U.S. 229 (2011); see also Stone v. Powell, 428 U.S. 465, 494 at n.37
(1976) (holding that “the exclusionary rule is a judicially created remedy
rather than a personal constitutional right”). Thus, although Grady held
that the Fourth Amendment itself applies in the civil context, it does not
follow that the exclusionary rule also must apply there. Indeed, Grady
dealt solely with whether imposing satellite-based monitoring on sex
offenders in a civil proceeding amounted to a search under the Fourth
Amendment; the decision does not even mention the exclusionary rule.

We agree with our dissenting colleague that there are strong pol-
icy reasons for applying the exclusionary rule in civil license revoca-
tion cases. Indeed, the majority in this case also was in the majority in
Combs, which pointed out that there was a significant split in our sister
states on this issue, making it suitable for review by our Supreme Court.
Combs, __ N.C. App. at __, 767 S.E.2d at 929, appeal dismissed, review
denied, __ N.C.__, 776 S.E.2d 194 (2015). Our Supreme Court neverthe-
less dismissed the Combs appeal on the ground that it did not present
a substantial constitutional question, and denied discretionary review,
leaving our precedent from Combs, Hartman, and Quick intact. Id.

We remain bound by that precedent until an intervening decision
of our Supreme Court or the U.S. Supreme Court overrules it and—for
the reasons explained above—Grady does not. Accordingly, we are con-
strained to reject Farrell’s argument.

Conclusion

For the reasons discussed above, we reverse the superior court.
REVERSED.

Judge DILLON concurs by separate opinion.
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Judge HUNTER, JR. dissents by separate opinion.
DILLON, Judge, concurring.

I agree with the majority’s conclusion that the Commissioner’s find-
ings are sufficient to establish that the officer had reasonable grounds
(i.e. probable cause) to believe Mr. Farrell was driving while impaired.

I agree with the majority’s conclusion that the State’s dismissal of
Mr. Farrell's DWI charge does not bar the DMV from suspending Mr.
Farrell’s license, notwithstanding the written notation on the DWI dis-
missal form which suggests that the prosecutor believed that the State’s
evidence would be “suppressed due to a pre-arrest request violation.”
The majority reasons that even if Mr. Ferrell’s Fourth Amendment rights
were violated, the exclusionary rule would not apply since the rule is not
part of the Fourth Amendment but rather is a judicial remedy that does
not apply to a DMV hearing. The dissent argues that the exclusionary
rule should apply, notwithstanding our case law to the contrary, in light
of the recent United States Supreme Court holding in Grady v. North
Carolina, 575 U.S. ___ (2015) (per curiam).

I write separately because I do not believe we need to reach the
issue of whether the exclusionary rule still applies in a DMV hearing, in
light of Grady. Specifically, I do not believe the DMV is estopped from
making a reasonable grounds (probable cause) determination because
of the decision (or reasoning) of an assistant district attorney not to
pursue the DWI charge.

HUNTER, JR., Robert N., Judge, Dissenting.

The Fourth Amendment protects the “right of the people to be
secure in their persons, house, papers, and effects, against unreasonable
searches and seizures . . . and no Warrants shall issue, but upon probable
cause . ...” U.S. Const. amend. IV. Our State Constitution protects these
same rights by prohibiting general warrants, which “are dangerous to lib-
erty” N.C. Const. art. I, section 20. To protect these rights, both courts cre-
ated the exclusionary rule, making “all evidence seized in violation of the
Constitution . . . inadmissible in a State court as a matter of constitutional
law.” State v. Cherry, 298 N.C. 86, 92, 257 S.E.2d 551, 556-57 (1979).

Historically, the exclusionary rule has not been applied in civil pro-
ceedings. Quick v. North Carolina Div. or Motor Vehicles, 125 N.C. App.
123, 127, 479 S.E.2d 226, 228 n. 3 (1997) (citing United States v. Janis,
428 U.S. 433, 459-60 (1976)). Our Supreme Court “has long viewed
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drivers’ license revocations as civil, not criminal, in nature.” State
v. Oliver, 343 N.C. 202, 207-08, 470 S.E.2d 16, 20 (1996) (citations omit-
ted). Consequently, our Court has held that “evidence in a license revo-
cation hearing . . . is not subject to the exclusionary rule.” Hartman
v. Robertson, 208 N.C. App. 692, 698, 703 S.E.2d 811, 816 (2010) (citing
Quick, 125 N.C. App. at 127 n. 3, 479 S.E.2d at 228-29).

Prior to Grady v. North Carolina, 575 U.S. ___, 135 S. Ct. 1368
(2015), our Court noted this impasse, stating, “unless our Supreme
Court holds otherwise the Fourth Amendment’s exclusionary rule does
not apply in civil proceedings such as driver’s license revocation hear-
ings . ...” Combs v. Robertson, __ N.C. App. __, ___, 767 S.E.2d 925
(Feb. 3, 2015) (No. COA14-709). Without the benefit of Grady, our Court
has been obligated to affirm license revocation decisions that are based
upon a record of unconstitutional evidence. See Hartman, 208 N.C.
App. at 697, 703 S.E.2d at 815 (“Petitioner’s second argument is that,
because the traffic stop was illegal, the evidence gathered subsequent to
the stop should have been suppressed. We disagree.”); Combs, ___ N.C.
App.at___, 767 S.E.2d at 926-27 (“[P]olice violated Petitioner[‘s] Fourth
Amendment rights by stopping her without reasonable suspicion. . . .
Without the exclusionary rule, we must . . . affirm DMV’s revocation of
[Petitioner’s] driver’s license.”)

This precedent was best critiqued by the United States Supreme
Court in Grady, in the context of civil satellite based monitoring. At the
State level, our Court “placed decisive weight on the fact that the State’s
monitoring program is civil in nature.” Grady, 575 U.S. , 135 S. Ct.
at 1371 (citation omitted). We affirmed the order imposing Grady’s sat-
ellite based monitoring, and our Supreme Court “summarily dismissed
[his] appeal and denied his petition for discretionary review.” Id. at
__, 135 S. Ct. at 1370 (citation omitted). On appeal, the United States
Supreme Court granted certiorart and published a per curiam opinion.
The Court reasoned, “the Fourth Amendment’s protection extends
beyond the sphere of criminal investigations.” Id. at ___, 135 S. Ct. at 1371
(citing Ontario v. Quon, 560 U.S. 746, 755 (2010); Camara v. Municipal
Court of City and County of San Francisco, 387 U.S. 523 (1967)). The
Grady Court held the monitoring program “is plainly designed to obtain
information. And since it does so by physically intruding on a subject’s
body, it effects a Fourth Amendment search.” Grady, 575 U.S. at ___,
135 S. Ct. at 1371. The Court vacated and remanded the case, directing
“North Carolina courts [to] examine whether the States’ monitoring pro-
gram is reasonable—when properly viewed as a [Fourth Amendment]
search....” Id.
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Other states have resolved this issue in their highest courts, pro-
tecting Fourth Amendment rights by applying the exclusionary rule to
license revocation proceedings. See Olson v. Comm’r of Pub. Safety,
371 N.W.2d 552, 556 (Minn. 1985); Pooler v. Motor Vehicles Div., 306 Or.
47, 755 P.2d 701 (1988); Vermont v. Lussier, 171 Vt. 19, 757 A.2d 1017
(2000); State v. Nickerson, 170 Vt. 654, 756 A.2d 1240 (2000). With the
hindsight of Grady, our Supreme Court is now ripe to consider whether
the exclusionary rule should apply in civil license revocation proceed-
ings, to allow the trial court to determine whether a police search was
“reasonable” and if any evidence obtained should be suppressed.

I would hold the majority’s view of the standard of review is errone-
ously applied in this case and others arising from the revocation of driv-
er’s licenses. As the majority states, “the Superior Court review” shall be
limited to whether there is sufficient evidence in the record to support
the Commissioner’s findings of fact and whether the conclusions of law
are supported by the findings of fact and whether the Commissioner
committed an error of law in revoking the license. N.C. Gen. Stat.
§ 20.162(e) (2015).

Here, I concur that Appellant has not produced record evidence
that the procurement of his breathalyzer was the result of an illegal
search. Under the procedures used to revoke his license, he could not
do so because a hearing officer is not a judicial officer with the jurisdic-
tional mandate to enforce an illegal search. Assuming arguendo that the
search was illegal, then in that event, I would hold in favor of remanding
to the Superior Court to make findings on the constitutional issue on
whether the Commissioner committed an error of law in revoking the
license. Otherwise, unconstitutionally procured evidence could be used
to support a governmental action to revoke a license. The use of the writ
of certiorari to make findings of fact to reach legal issues not within
the jurisdictional mandate of a body they are reviewing is not novel but
a traditional use of the writ. See Wilson Realty Co. v. City and County
Planning Bd. for City of Winston-Salem and Forsyth County, 243 N.C.
648, 6565-56, 92 S.E.2d 82, 87 (1956) (“Certiorari, as an independent rem-
edy, is designed to review and examine into proceedings of lower tribu-
nals and to ascertain their validity and correct errors therein. The writ
issues to review proceedings of inferior boards and tribunals which are
judicial or quasi[-]judicial in nature.”) (citation omitted).
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GUILFORD COUNTY BY AND THROUGH ITS CHILD SUPPORT ENFORCEMENT UNIT, EX REL
DEANA J. ST. PETER, PLAINTIFF
V.
SCOTT L. LYON, DEFENDANT

No. COA15-332
Filed 19 April 2016

Appeal and Error—interlocutory order—appeal from
final order

Plaintiff’s arguments were considered on appeal in a child sup-
port enforcement case where she appealed within 30 days of the
final order (in November) and specifically appealed from the final
order and an earlier, interlocutory order from June. While her argu-
ments focused on the June order, she argued that the November
order was based on the June order.

Child Custody and Support—motion to modify—changed
circumstances converted sua sponte into fraud—
insufficient notice

The trial court abused its discretion in a child support enforce-
ment action by using a a sua sponte motion to convert defendant’s
motion to modify child support due to changed circumstances into
a Rule 60 motion for modification based on fraud. Plaintiff was
entirely without notice that the issue of fraud would be addressed
at the hearing.

Child Custody and Support—defendant’s motion for
modification

In a child support enforcement action reversed on other
grounds, the trial court was ordered to base its ruling only on defen-
dant’s motion for modification.

Appeal by intervenor from orders entered 24 June 2014 by Judge

Angela Bullard Fox and 6 November 2014 by Judge Wendy Enochs
in District Court, Guilford County. Heard in the Court of Appeals
23 September 2015.

Wyatt FEarly Harris Wheelev, LLP, by Lee C. Hawley, for
intervenor-appellant.

Walker & Bullard, PA., by Daniel S. Bullard, for defendant-appellee.
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STROUD, Judge.

The trial court sua sponte raised and granted a motion under Rule
60 of the North Carolina Rules of Civil Procedure which vacated a prior
permanent child support order and set temporary child support; the trial
court subsequently entered a new order setting permanent child support.
Intervenor Deana St. Peter appeals both orders. Because defendant’s
motion to modify child support gave intervenor no notice of any allega-
tions of fraud or duress in entry of the prior permanent child support
order and intervenor did not consent but instead specifically objected
to consideration of these issues, the trial court erred by sua sponte
amending the defendant’s motion under North Carolina General Statute
§ 50-13.7(a) and vacating the December 2013 order under Rule 60(b). We
therefore vacate the trial court’s June 2014 order based upon the sua
sponte Rule 60 motion, vacate the trial court’s subsequent November
2014 child support order based upon the erroneous June 2014 order, and
remand for further proceedings consistent with this opinion.

I. Background

In March of 2001 intervenor Deana St. Peter and defendant Scott
Lyon were married; the couple had one child born in July of 2005, and
in October of 2012 they were divorced.! On 15 January 2013, plaintiff
Guilford County Child Support Enforcement Agency on behalf of Deana
St. Peter, filed a complaint against defendant for failure “to pay sup-
port or adequate support” and requested that the trial court establish
defendant’s child support obligation. Defendant failed to answer, and in
April of 2013, plaintiff requested and the assistant clerk of superior court
entered an entry of default.

In August of 2013, the trial court entered a temporary child support
order which also determined that defendant owed $2,808.00 in arrears.
A hearing to establish permanent child support was held on 9 October
2013; the order from this hearing was signed on 4 November 2013 and
filed on 17 December 2013 (“December 2013 order”). The December 2013
order deviated from the child support guidelines and required defen-
dant to pay $325.00 per month, “of which $268.25 is to apply toward
the current child support obligation and of which $56.75 is to apply
toward the arrears” amount of $2,555.47. In the findings of fact, the trial
court noted:

1. These background facts were alleged in the complaint in this case.
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3. The custody issue was settled by Court Order, effec-
tive 10/01/2013. The Plaintiff has the child residing
with her 225 nights per year, and the Defendant has
the child residing with him 140 nights per year.

6. The Defendant addresses the Court and requests
a deviation from the North Carolina Child Support
Guidelines. The Defendant tells the Court that he
wishes to pay the sum of $325.00 per month, of which
$268.25 should apply toward the current child sup-
port, and of which $56.75 should apply toward the
arrears. The Defendant added the daycare expense to
the medical insurance premium that the Plaintiff pays
and divided that number by two to get the $325.00 that
he wishes to pay.2

The December 2013 order was not appealed. On 16 January 2014, defen-
dant filed a motion to modify the December 2013 child support order
stating that “[a]t the time of current support order I agreed to pay more
than the guidelines. I can no longer afford this amount and request that
it be reduced to the guideline amount.”

In June of 2014, after a hearing regarding defendant’s motion to
modify child support, the trial court found as fact:

3. The Plaintiff told Defendant prior to the October hear-
ing that if Defendant did not ask the Court for a devia-
tion and agree to this amount, that Plaintiff would not
allow Defendant to see their son.

4. Fearing that Plaintiff would indeed keep their son
from him, Defendant asked the Court during the
October 9, 2013 hearing to deviate from the N.C. Child
Support Guideline Amount of $51.00 per month (sub-
stantially lower than the $268.25 he was fraudulently
coerced into paying). No findings were made regard-
ing the ability of Defendant to pay or the needs of the
child justifying deviation of the ordered amount. . . .

2. Based on the transcript of the hearing defendant explained to the trial court how
he determined the amount and requested “a court order” be entered according to the par-
ties’ prior “verbal agreement” to the deviation.
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5. Defendant’s fear that he would be kept from his son
was reasonable considering the past conduct of the
Plaintiff toward the Defendant.

10. Plaintiff has custody of the parties’ child . . . for 225
nights per year. Defendant has custody of the parties’
child for 140 nights per year.

The trial court further found “[t]he Court herein, sua sponte, after con-
sidering the substance of Defendant’s pleadings and testimony, allows
amendment of Defendant’s pleadings to conform to the evidence per
N.C. R. Civ. P. 15(b) and will consider such as a Motion for Relief and a
Motion to set a temporary child support payment.” Ultimately, the trial
court granted its own sua sponte motion for relief from judgment and
temporarily modified child support to $69.00 “toward the current child
support” and $56.75 “toward the arrears” with permanent child support
to be set at a later date.

In September of 2014, Deana St. Peter filed a motion to intervene. In
November of 2014, after a hearing on Ms. St. Peter’s motion to intervene
and permanent child support, the trial court allowed the motion to inter-
vene and ordered defendant to pay $92.00 per month as permanent child
support. Intervenor appeals both the June and November 2014 orders.

II. Basis for Appeal
[1] Defendant contends that

appellant’s appeal should be dismissed because she failed
to appeal Judge Fox’s [June 2014] Rule 60 order within
thirty days, thereafter failed to request a deviation from
the child support guidelines prior to obtaining the perma-
nent child support order filed November 6, 2014, and by
making no reference to such permanent order in her state-
ment of proposed issues in the record on appeal, or in the
substantive argument in her brief.

(Original in all caps.) (Quotation marks omitted.) But the June 2014
order was clearly a temporary and thus interlocutory order. See Banner
v. Haitcher, 124 N.C. App. 439, 441, 477 S.E.2d 249, 251 (1996) (“As we
have recognized, an order providing for temporary child support is inter-
locutory and not an immediately appealable final order.”) Intervenor’s
notice of appeal was filed within thirty days of the final November 2014
order setting permanent support and specifically appealed from both the
June and November 2014 orders. Defendant further seems to argue that
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