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AT
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CRAZIE OVERSTOCK PROMOTIONS, LLC, PLAINTIFF
V.
STATE OF NORTH CAROLINA; anp MARK J. SENTER, IN His OFFICIAL CAPACITY AS BRANCH
HEAD oF THE ALCOHOL LAW ENFORCEMENT D1vISION, DEFENDANTS

No. COA18-1034
Filed 18 June 2019

Gambling—electronic gaming machines—sections 14-306.1A and
14-306.4—game of chance

In a declaratory judgment action initiated by an operator of
electronic gaming machines, the trial court properly granted sum-
mary judgment for the State on the basis that one part of the opera-
tor’s gaming scheme violated N.C.G.S. § 14-306.4 as a matter of law,
because it awarded prizes to patrons in a game involving chance and
not skill. However, summary judgment was improperly granted in
favor of the State regarding a violation of section 14-306.1A because
an issue of fact remained as to whether patrons were required to
wager anything of value. The second part of the gaming scheme did
not violate either statute because it involved an element of skill.

Judge HAMPSON concurring by separate opinion.

Appeal by Plaintiff from order entered 7 August 2018 by Judge Vince
M. Rozier, Jr., in Alamance County Superior Court. Heard in the Court of
Appeals 24 April 2019.

Morning Star Law Group, by Keith P. Anthony and William J.
Brian, Jr., for the Plaintiff.
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Attorney General Joshua H. Stein, by Special Deputy Attorney
General Olga Vysotskaya de Brito, for the State.

DILLON, Judge.

Plaintiff Crazie Overstock Promotions, LLC (“Crazie Overstock”),
appeals from an order granting partial summary judgment to Defendants
(the “State”) on the basis that Crazie Overstock operates a gambling
enterprise in violation of Sections 14-306.1A and 14-306.4 of our General
Statutes. After careful review, we affirm in part and reverse in part.
Specifically, we conclude that Crazie Overstock operates electronic gam-
ing machines in violation of Section 14-306.4, as a matter of law, because
these machines award “prizes” to winning patrons in a game of chance.
However, we conclude that the State was not entitled to summary judg-
ment as to whether the operation of these machines violates Section
14-306.1A, as there is an issue of fact regarding whether patrons are
required to pay consideration for the opportunity to play the machines.

I. Background

In May 2016, Crazie Overstock commenced the underlying action
after the State began investigating its retail establishments. In its com-
plaint, Crazie Overstock sought, among other relief, a declaratory judg-
ment that its gaming machines at those establishments were lawful and
an injunction to prevent the State from interfering with its business.

In July 2018, the State filed a motion for summary judgment. Crazie
Overstock voluntarily dismissed its claims against any individual
Defendants, leaving only its declaratory judgment and injunctive relief
claims pending for trial.

After a hearing on the matter, the trial court granted summary judg-
ment to the State, declaring that Crazie Overstock was violating two
of North Carolina’s “Lotteries and Gaming” statutes, namely Sections
14-306.1A and 14-306.4. The trial court certified its judgment for immedi-
ate appeal. Crazie Overstock timely appealed.

II. Crazie Overstock’s Enterprise

Crazie Overstock’s enterprise involves two games played on elec-
tronic machines: a game of chance followed by a game of skill. These
games are played as follows:

Crazie Overstock sells gift certificates which may be used to pur-
chase items from its website or its retail stores. For every ten dollars



IN THE COURT OF APPEALS 3

CRAZIE OVERSTOCK PROMOTIONS, LLC v. STATE OF N.C.
[266 N.C. App. 1 (2019)]

($10.00) spent on gift certificates, a patron also receives one thousand
(1,000) Game Points. With these Game Points, the patron is eligible to
play two games on electronic machines: (1) a game of chance, called the
Reward Game, followed by (2) a game of skill, called the Dexterity Game.

In the first game, patrons use their Game Points to play the Reward
Game, a game of chance on an electronic machine simulating a tradi-
tional slot machine. Patrons wager Game Points for the chance to win
Reward Points. If the patron “wins” on a particular play, he or she is
awarded a number of Reward Points, equal to some multiple of the
Game Points wagered on that winning play. If the patron loses all of his
or her plays, he or she is still awarded one hundred (100) Reward Points.

After playing the Reward Game, the game of chance, the patron
takes Reward Points earned and wagers them in the Dexterity Game,
a game of skill which tests his or her hand-eye coordination. The
Dexterity Game involves a simulated stopwatch which repeatedly and
rapidly counts up from 0 to 1000 and back down to 0. A patron “wins”
Dexterity Points by stopping the stopwatch between 801 and 1000. If
a patron stops the stopwatch between 951 and 1000, then one hun-
dred percent (100%) of any wagered Reward Points are converted to
Dexterity Points; if between 901 and 950, then ninety percent (90%) of
any wagered Reward Points are converted to Dexterity Points; and if
between 801 and 900, then fifty percent (560%) of any wagered Reward
Points are converted. Dexterity Points are redeemable for cash at a rate
of one dollar ($1.00) for every one hundred (100) Dexterity Points. If a
patron stops the stopwatch between 0 and 800, he or she does not win
any Dexterity Points; but all wagered Reward Points are converted back
into Game Points which can be used to play the Reward Game for more
chances to try and win Reward Points.! The patron, though, is allowed
three attempts at stopping the stopwatch with each play, with winnings
based on the best result. And the evidence in the record suggests that
the Dexterity Game is not all that difficult; over ninety-five percent (95%)
of patrons playing the Dexterity Game successfully stop the stopwatch
above 800 on at least one of their three tries, and therefore win some
amount of money.

By way of example, consider a patron who enters a Crazie Overstock
retail establishment and spends one hundred dollars ($100.00) to pur-
chase a one hundred dollar ($100.00) gift certificate. The patron may

1. Crazie Overstock does offer every patron one hundred (100) Game Points per day
with no purchase of a gift certificate required. Patrons may also receive one hundred (100)
Game Points by requesting these points by mail.
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use this gift certificate to purchase merchandise at the establishment or
from Crazie Overstock’s website. In any event, the patron also receives
ten thousand (10,000) Game Points.

The patron uses the ten thousand (10,000) Game Points to play the
Reward Game, the game of chance, betting some portion on each play,
and either losing the Game Points wagered or winning Reward Points
equal to some multiple of the Game Points wagered on that spin. After
playing all of ten thousand (10,000) Game Points, the patron is left with
some number of Reward Points. Even if the patron loses every play, the
patron is still awarded a minimum of one hundred (100) Reward Points.

But assume that the patron is lucky in the Reward Game and has
turned ten thousand (10,000) Game Points into twenty thousand (20,000)
Reward Points. This lucky patron has essentially won the right to win up
to two hundred dollars ($200.00) in the Dexterity Game. In the Dexterity
Game, the patron bets all twenty thousand (20,000) Reward Points. If the
patron’s best score in three attempts is above 950, that patron essentially
wins two hundred dollars ($200.00). The lucky patron has doubled his
money. If the patron’s best result is between 901 and 950, he walks away
with one hundred eighty dollars ($180.00). If the patron’s best result is
between 801 and 900, he breaks even, walking away with one hundred
dollars ($100.00). If the patron fails in any attempt to stop the stopwatch
above 800, he does not win any Dexterity Points, and therefore no cash,
but is awarded twenty thousand (20,000) Game Points, which can be
used to again play the Reward Game, the game of chance, with hopes of
winning Reward Points and another try at the Dexterity Game.

But even assuming our patron is not lucky in the Reward Game and
loses all of his Game Points in that Reward Game of chance, he still receives
aminimum of one hundred (100) Reward Points, which can be used to win
up to one dollar ($1.00) in cash in the Dexterity Game, thus walking out
with ninety-nine dollars ($99.00) less in cash than when he entered.

Therefore, a patron walking into a Crazie Overstock establishment
who successfully plays the Reward Game of chance is likely to walk
out with some multiple of the money he brought into the store. If he
dedicates some amount of money into playing but is not successful in
the Reward Game, the patron is likely to walk out with only one dol-
lar ($1.00). In any event, the patron still walks out with gift certificates,
redeemable for merchandise on Crazie Overstock’s website and at its
retail locations. It is unclear how much this merchandise is worth, but
evidence in the record suggests that very few gift certificates are actu-
ally ever redeemed by patrons.
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III. Analysis

Crazie Overstock argues that the trial court erred in granting sum-
mary judgment to the State, declaring that Crazie Overstock’s program
is illegal under Sections 14-306.1A and 14-306.4 of our General Statutes.

We review an order granting summary judgment de novo. In re Will
of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576 (2008). A grant of sum-
mary judgment is proper when there is no genuine issue of material fact.
N.C. Gen. Stat. § 1A-1, Rule 56(c) (2018).

Based on our review of the record, for the following reasons we
affirm the grant of summary judgment as to Section 14-306.4; but
we agree with Crazie Overstock that it was error for the trial court to
grant summary judgment as to Section 14-306.1A and reverse that por-
tion of the order.

Section 14-306.1A prohibits one from placing into operation a video
gaming machine which allows a patron to make a wager for the oppor-
tunity to win money or another thing of value through a game of chance.
N.C. Gen. Stat. § 14-306.1A (2016).

Section 14-306.4 prohibits one from placing into operation an elec-
tronic machine which allows a patron, with or without the payment of
consideration, the opportunity to win a prize in a game or promotion,
the determination of which is based on chance. N.C. Gen. Stat. § 14-306.4
(2016). One key difference between this Section and Section 14-306.1A
is that a violation of this Section can occur even if the patron is not
required to wager anything for the opportunity to win a prize.

One of the issues on appeal is whether Crazie Overstock operates a
“game of skill” rather than a “game of chance,” as Sections 14-306.4 and
14-306.1A only proscribe machines where prizes can be won through a
game of chance. Our Supreme Court has been rather consistent on the
standard to apply in delineating between a game of chance and a game
of skill. For instance, in 1848, in holding that bowling is a game of skill,
Chief Justice Ruffin took great pains to describe the difference between
a “game of chance” and a “game of skill,” as follows:

The phrase, “game of chance,” is not one long known
in the law and having therein a settled signification, but
was introduced into our statute book by the act of 1835.
... [This term] must be understood [] as descriptive of a
certain kind of games of chance in contra-distinction to
a certain other kind, commonly known as games of skill.
[We hold that] “a game of chance” is such a game, as is
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determined entirely or in part by lot or mere luck, and in
which judgment, practice, skill, or adroitness have hon-
estly no office at all, or are thwarted by chance.

State v. Gupton, 30 N.C. 271, 273-74 (1848). More recently, in a dissent
adopted by our Supreme Court, Judge (now Justice) Ervin similarly rea-
soned that “the essential difference between a game of skill and a game
of chance for purposes of our gambling statutes . . . is whether skill or
chance determines the final outcome and whether chance can override
or thwart the exercise of skill.” Sandhill Amusements, Inc., v. Sheriff of
Onslow Cnty., 236 N.C. App. 340, 369, 762 S.E.2d 666, 685 (2014) (Ervin,
J., dissenting), adopted by our Supreme Court, 368 N.C. 91, 773 S.E.2d
55 (2015).

Asrecognized by our Supreme Court, there are elements of “chance”
in many “games of skill.” For instance, in Gupton, Chief Justice Ruffin
stated that “an unexpected puff of wind” or “unseen gravel” may turn
aside a skillfully tossed ring or ball towards its target, but that such ele-
ment of chance does not convert a ring toss game or bowling game into
a game of chance. Gupton, 30 N.C. at 274. Similarly, it has been recog-
nized that there are sometimes elements of skill present in games of
chance. See, e.g., Collins Coin Music Co. of N.C., Inc., v. N.C. Alcoholic
Beverage Control Comm’n, 117 N.C. App. 405, 409, 451, S.E.2d 306, 308
(1994) (holding that video poker is a game of chance as chance “negates
[the] limited skill element”). Ultimately, whether a game is one of chance
or one of skill is dependent on which element “is the dominating ele-
ment that determines the result of the game.” State v. Eisen, 16 N.C.
App. 532, 535, 192 S.E.2d 613, 616 (1972) (recognizing that blackjack has
some elements of skill and chance).

In the present case, Crazie Overstock argues that its game is one
of skill since skill is the dominating element in determining whether a
patron wins money: no matter how lucky a patron is in the first part of
the game in racking up Reward Points, the patron can only win money
by performing well in the Dexterity Game.

We agree with Crazie Overstock that, though it appears little skill is
truly required, its Dexterity Game alone is one of skill, which, by itself,
does not violate either Section 14-306.4 or 14-306.1A. Though patrons
can win money playing the Dexterity Game, the outcome of the game is
dependent primarily on the patrons’ ability to react in a timely fashion.

We conclude, however, that Crazie Overstock’s Reward Game is
a separate game in which patrons have the opportunity to win some-
thing of value. And there is no argument that the outcome of the Reward



IN THE COURT OF APPEALS 7

CRAZIE OVERSTOCK PROMOTIONS, LLC v. STATE OF N.C.
[266 N.C. App. 1 (2019)]

Game is based on chance, as the game involves a simulated slot machine.
Further, we conclude that the Reward Game indeed offers a “prize,” that
is, something of value. See N.C. Gen. Stat. § 14-306.4(a)(4) (2016) (defin-
ing “prize[,]” in part, as “anything [] of value”). Namely, lucky patrons
win the opportunity to play an easy game of skill for money; and this
opportunity to win money, itself, is a thing of value.

The exact odds and payouts for a winning spin of the virtual reels in
the Reward Game is not in the record. But assume that a patron buys a
twenty dollar ($20.00) gift certificate and, thus, receives two thousand
(2,000) Reward Points. If the patron risks all these points in a single
“spin” and the result is a winning combination which pays double, she
is awarded the opportunity to play an easy game of skill, the Dexterity
Game, where she has a high likelihood of walking away with forty
dollars ($40.00). But if the patron’s “spin” in the Reward Game results
in a losing combination, she is awarded only the opportunity to win
one dollar ($1.00) in the Dexterity Game. Thus, in the Reward Game of
chance, the patron may win the opportunity to win thirty-nine ($39.00)
extra dollars, just for being lucky.

If we were to hold that Crazie Overstock’s Reward Game and
Dexterity Game were together a game of skill, then our gambling statutes
as a whole would be rendered largely meaningless, as illustrated in
the following example: The operation of a typical roulette wheel, with
eighteen (18) red slots, eighteen (18) black slots, and two green slots, is
clearly illegal gambling in North Carolina. For example, an establishment
who allows patrons to wager twenty dollars ($20.00) on “red” and then
pays those patrons twenty additional dollars ($20.00) if the ball indeed
falls into a red slot would be violating our gambling laws. See N.C. Gen.
Stat. § 14-292 (2016) (proscribing most forms of gambling on games of
chance). However, applying the logic of Crazie Overstock’s argument,
an establishment offering roulette could circumvent our proscription
against gambling by simply not¢ paying winners an additional twenty
dollars ($20.00) in cash but rather award them each the opportunity
to win an additional twenty dollars ($40.00) in cash by making at least
one out of three lay-ups on a three-foot high basketball goal.2 Such

2. The fact that Crazie Overstock allows “losers” of the Reward Game of chance the
opportunity to win one dollar ($1.00) in the Dexterity Game does not change our analysis.
In our example, an establishment is still operating an illegal game even if it offers los-
ers the opportunity to win twenty-five (25) cents by making a lay-up, as the odds remain
with the establishment.
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an outcome is, of course, absurd. Therefore, we must reject Crazie
Overstock’s analysis.3

Our General Assembly has prohibited certain forms of gambling,
including certain video games which offers prizes. Such is within the
police power of that body. Hech Techs., Inc. v. State, 366 N.C. 289, 290,
749 S.E.2d 429, 431 (2012) (recognizing that “[s]ince the founding of this
nation, states have exercised the police power to regulate gambling”).
It is not for the Courts to legalize gambling video games but rather is
within the province of our General Assembly to make that decision.

IV. Conclusion

We, therefore, conclude that the Reward Game violates Section
14-306.4, as a matter of law, as it offers patrons the opportunity to win a
“prize,” defined, in part, as “anything [] of value,” where the outcome is

3. Even analyzing the Reward Game and the Dexterity Game as a single game,
as advocated by Crazie Overstock, we conclude that the element of chance overrides
any element of dexterity. In reaching this conclusion, we follow the reasoning applied
in Judge Ervin's dissent in Sandhills that was adopted by our Supreme Court. Sandhill
Amusements, 236 N.C. App. at 369, 762 S.E.2d at 685 (Ervin, J., dissenting). The game at
issue in Sandhills involved a video machine displaying a virtual, three-reel slot machine. If
the spin produced a winning combination, the player won. In that game, the position of the
three reels after a spin was determined totally by chance, but the game also had a skill ele-
ment. The game allowed the player after the spin to then “nudge” one of the reels by one
position to produce a different, and perhaps winning, combination. Thus, in some plays,
the player had the ability to change a losing spin into a winning spin. Notwithstanding, our
Supreme Court still concluded that the game as a whole was one of chance, as a matter
of law:

[U]se of the equipment at issue here will result in the playing of certain
games in which the player will be unable to win anything of value regard-
less of the skill or dexterity that he or she displays. Finally, the extent
to which the opportunity arises for the “nudging” activity [to produce a
winning combination] appears to be purely chance-based. . . . [T]he only
basis for th[e] assertion [that the game was one of skill] was the player’s
ability to affect the outcome by “nudging” a third symbol in one direc-
tion or the other after two matching symbols appeared at random on
the screen. Assuming for purposes of argument that this “nudging” pro-
cess does involve skill or dexterity, I am unable to see how this isolated
opportunity for such considerations to affect the outcome overrides the
impact of the other features which, according to the undisputed evidence,
affect and significantly limit the impact of the player’s skill and dexterity
on the outcome. . . . As a result, for all of these reasons, I am compelled
by the undisputed evidence to conclude that the element of chance domi-
nates the element of skill in the operation of Plaintiffs’ machines].]

Id. at 369-70, 762 S.E.2d at 686. In the same way, here, chance determines whether a Crazie
Overstock patron will have the opportunity to use dexterity to win any money (over one
dollar ($1.00)).
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based on chance. N.C. Gen. Stat. § 14-306.4(a)(4). We further conclude
that the operation of the Dexterity Game, by itself, does not violate
either Section 14-306.4 or 14-306.1A, as a matter of law.

However, there is at least an issue of fact as to whether the Rewards
Game violates Section 14-306.1A. One does not violate this Section
unless the game of chance requires the patron to wager something of
value. And it is unclear whether, here, patrons are required to wager
anything of value. Patrons who are awarded two thousand (2,000) Game
Points for twenty dollars ($20.00) also receive a twenty dollar ($20.00)
gift certificate, redeemable for merchandise.

Accordingly, we affirm summary judgment awarded to the State
on the claim under Section 14-306.4 of our General Statutes, as Crazie
Overstock’s business scheme constitutes an illegal sweepstakes. We
reverse summary judgment on the claim for a declaration under Section
14-306.1A, as it is not clear whether payment is required to play the
Reward Game. On remand, the trial court may consider whether a trial
is necessary or whether this second issue is mooted by our determina-
tion that the scheme is otherwise illegal under Section 14-306.4.

AFFIRMED IN PART; REVERSED AND REMANDED IN PART.
Judge MURPHY concurs.

Judge HAMPSON concurs by separate opinion.
HAMPSON, Judge, concurring.

I concur with the majority opinion in this case. I write separately
to add that, at least in my view, our reversal of summary judgment on
the question of whether Crazie Overstock’s business model violates
N.C. Gen. Stat. § 14-306.1A should not be construed as an indication
that Crazie Overstock’s business model does not violate N.C. Gen. Stat.
§ 14-306.1A. Rather, Crazie Overstock has generated a triable issue of
fact as to whether the sale of gift certificates, in fact, constitutes the sale
of a legitimate product offered in the free marketplace by a business
regularly engaged in the sale of such goods or services or whether the
sales of these gift certificates constitutes a mere subterfuge for illegal
gaming. See American Treasures, Inc. v. State, 173 N.C. App. 170, 177,
617 S.E.2d 346, 350 (2005).

Here, Crazie Overstock has forecast evidence that a customer pur-
chasing gift certificates receives the same face value of certificates as
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the amount the customer paid (i.e., a $20 payment results in a $20 gift
card that may be used to purchase $20 of merchandise, as priced by
Crazie Overstock). On the other hand, the State has forecast substantial
evidence calling into question the actual value received from the gift
card, including, inter alia, as to Crazie Overstock’s practices in the
operation of the retail merchandise component of its business and in
the redemption rates of the certificates themselves.

In particular then, at least in part, the question sub judice is whether
“the price paid for and the value received” from the gift certificates “is
sufficiently commensurate to support the determination that the sale of
[gift certificates] is not a mere subterfuge to engage in [illegal gaming],
whereby consideration is paid merely to engage in a game of chance.”
Id. at 178-79, 617 S.E.2d at 351 (concluding sale of prepaid long-distance
phone cards with an attached game piece did not constitute a lottery
scheme where the long-distance rate purchased was among the best in
the industry).

NHUNG HA anp NHIEM TRAN, PLAINTIFFS
V.
NATIONWIDE GENERAL INSURANCE COMPANY, DEFENDANT

No. COA19-75
Filed 18 June 2019

Insurance—provisionalhomeownerpolicy—cancellation—section
58-41-15(c)—furnishing of notice
An insurance company failed to meet the requirements of
N.C.G.S. § 58-41-15(c) before cancelling a newly issued homeowner
policy where the homeowner never received the cancellation letter,
rendering the cancellation ineffective. Under the statute, a policy
could be terminated only after “furnishing” notice, which required
proof of actual delivery to and/or receipt of the notice by the insured.

Judge TYSON dissenting.
Appeal by plaintiffs from judgment entered 31 August 2018 by Judge

Rebecca W. Holt in Wake County Superior Court. Heard in the Court of
Appeals 7 May 2019.
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John M. Kirby for plaintiff-appellants.
Bailey & Dixon, LLP, by David S. Wisz, for defendant-appellee.
ARROWOOD, Judge.

Nhung Ha (“Ms. Ha”) and Nhiem Tran (“Mr. Tran”) (collectively,
“plaintiffs”) appeal from a judgment dismissing their complaint in part,
and declaring Nationwide General Insurance Company (“defendant” or
“Nationwide”) properly cancelled the homeowner’s insurance policy it
issued to plaintiffs. For the reasons stated herein, we reverse and remand.

I. Background

Mr. Tran contacted Nationwide on or about 1 April 2015 to secure
a homeowner’s insurance policy for plaintiffs’ home. Nationwide issued
the policy that same day.

On or about 14 April 2015, Nationwide’s underwriting department
sent an inspector to plaintiffs’ home. The inspector issued a report on
25 April 2015, identifying several hazards he discovered at the home:
(1) rotten siding, (2) an unsecured trampoline, and (3) an unfenced
inground pool. Based on this report, Nationwide decided to cancel
plaintiffs’ policy. The underwriter who made this decision contacted
Ms. Brenda Elkerson, a Nationwide employee whose job responsibilities
include drafting written notices of policy cancellations, and asked her
to prepare a notice cancelling plaintiffs’ policy. Ms. Elkerson drafted
the letter and sent a memo to the agent on plaintiffs’ policy regarding
the cancellation. The letter of cancellation listed the hazards identified
by the inspector as the reason for the policy’s cancellation, and
explained the specific steps plaintiffs could take to ameliorate the haz-
ards to reinstate coverage. The letter, dated 22 May 2015, gave plaintiffs
until 6 June 2015 to address the hazards. If they did not, Nationwide
would cancel the policy at 12:01 a.m. on 6 June 2015.

Ms. Elkerson instructed Nationwide’s processing department to
print the cancellation letter for mailing. The certificate of mail report
maintained by Nationwide shows that the cancellation letter was pre-
sented for mailing on 22 May 2015. Although the letter was not returned
to Nationwide, plaintiffs never received it.

On 24 July 2015, a fire destroyed plaintiffs’ home. When plaintiffs
contacted Nationwide to file a claim, they were informed they were not
insured, as the policy had been cancelled. Thereafter, plaintiffs retained
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legal counsel to pursue a claim for reimbursement, which Nationwide
denied by letter on 1 October 2015.

Plaintiffs initiated an action against defendant by filing a complaint
in Wake County Superior Court on 24 January 2017, seeking damages
for breach of contract and a declaratory judgment that Nationwide did
not timely and properly cancel the policy. Nationwide answered and
asserted a counterclaim requesting a declaratory judgment that it prop-
erly cancelled plaintiffs’ policy.

The matter came on for hearing before the Honorable Rebecca W.
Holt in Wake County Superior Court on 27 August 2018. On 31 August
2018, the trial court entered a judgment dismissing plaintiffs’ breach of
contract claim, and declaring: “Nationwide has no duty or obligation
under the Policy to make payment to the Plaintiffs for the damage to the
Residence and its contents which resulted from the loss on the grounds
that the Policy was timely and properly cancelled.” The trial court taxed
the costs of the action to plaintiffs.

Plaintiffs appeal.
II. Discussion

Plaintiffs argue the trial court erred by concluding Nationwide com-
plied with: (1) N.C. Gen. Stat. § 58-41-15(c) (2017), and (2) the insurance
policy’s termination requirements. Because we agree with plaintiffs
that the trial court erred by concluding Nationwide complied with N.C.
Gen. Stat. § 58-41-15(c), we reverse and do not reach the second issue
on appeal.

“In reviewing a trial judge’s findings of fact, we are strictly limited
to determining whether the trial judge’s underlying findings of fact are
supported by competent evidence, in which event they are conclusively
binding on appeal, and whether those factual findings in turn support
the . . . ultimate conclusions of law.” State v. Navarro, 247 N.C. App.
823, 829, 787 S.E.2d 57, 62 (2016) (citations and internal quotation marks
omitted). “Conclusions of law are reviewed de novo and are subject to
full review.” State v. Biber, 365 N.C. 162, 168, 712 S.E.2d 874, 878 (2011).

N.C. Gen. Stat. § 58-41-15 governs the cancellation of homeowners’
insurance policies. Pursuant to this section, an insurer may only cancel
an insurance policy, or renewal thereof “prior to the expiration of the
term or anniversary date stated in the policy and without the prior writ-
ten consent of the insured” if the insurer cancels for one of the reasons
listed in N.C. Gen. Stat. § 58-41-15(a), which are:
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Nonpayment of premium in accordance with the pol-
icy terms;

An act or omission by the insured or his represen-
tative that constitutes material misrepresentation or
nondisclosure of a material fact in obtaining the pol-
icy, continuing the policy, or presenting a claim under
the policy;

Increased hazard or material change in the risk
assumed that could not have been reasonably con-
templated by the parties at the time of assumption of
the risk;

Substantial breach of contractual duties, conditions,
or warranties that materially affects the insurability
of the risk;

A fraudulent act against the company by the insured
or his representative that materially affects the insur-
ability of the risk;

Willful failure by the insured or his representative to
institute reasonable loss control measures that mate-
rially affect the insurability of the risk after written
notice by the insurer;

Loss of facultative reinsurance, or loss of or substan-
tial changes in applicable reinsurance as provided in
G.S. 58-41-30;

Conviction of the insured of a crime arising out of
acts that materially affect the insurability of the
risk; or

A determination by the Commissioner that the con-
tinuation of the policy would place the insurer in vio-
lation of the laws of this State;

The named insured fails to meet the requirements
contained in the corporate charter, articles of incor-
poration, or bylaws of the insurer, when the insurer is
a company organized for the sole purpose of provid-
ing members of an organization with insurance cov-
erage in this State.

N.C. Gen. Stat. § 58-41-15(a)(1)-(10).

13
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A cancellation permitted by N.C. Gen. Stat. § 58-41-15(a):

is not effective unless written notice of cancellation has
been delivered or mailed to the insured, not less than 15
days before the proposed effective date of cancellation.
The notice must be given or mailed to the insured, and
any designated mortgagee or loss payee at their addresses
shown in the policy or, if not indicated in the policy, at
their last known addresses. The notice must state the pre-
cise reason for cancellation. Proof of mailing is sufficient
proof of notice. Failure to send this notice to any desig-
nated mortgagee or loss payee invalidates the cancellation
only as to the mortgagee’s or loss payee’s interest.

§ 58-41-15(b)

N.C. Gen. Stat. § 58-41-15(c) (emphasis added). The failure to comply
with the statutory requirements for cancelling an insurance policy ren-
ders the cancellation ineffective. Pearson v. Nationwide Mut. Ins. Co.,

does not apply to any insurance policy that has been
in effect for less than 60 days and is not a renewal of a
policy. That policy may be cancelled for any reason by
JSurnishing to the insured at least 15 days prior written
notice of and reasons for cancellation.

325 N.C. 246, 259, 382 S.E.2d 745, 751-52 (1989).

Here, the trial court found that plaintiffs “did not receive the cancel-
lation letter.” But the trial court concluded that Nationwide proved by
a preponderance of the evidence that it complied with N.C. Gen. Stat.

§ 58-41-15(c), explaining:

Although [sub]section (c¢) does not include the language,| |
[“]proof of mailing is sufficient proof of notice”, that lan-
guage is included in [sub]section (b). Reading the statute
as a whole and giving the term “furnishing” it’s [sic] ordi-
nary meaning — “to provide, supply of equip [sic], for the
accomplishment of a particular purpose” (Black’s Law
Dictionary 608 — 5[th] ed. 1979), this Court finds that the
proof of mailing by Nationwide is sufficient notice under
the statute. This Court declines to interpret the statute to
require Nationwide to prove actual knowledge on the part
of the insureds.
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It is undisputed that the cancellation of plaintiffs’ policy is controlled
by N.C. Gen. Stat. § 58-41-15(c): the policy was in effect less than 60 days
and was not the renewal of a policy. However, plaintiffs contend the trial
court erred by concluding proof of mailing provided sufficient notice to
the insured under this subsection. Instead, plaintiffs argue, subsection
(c)’s use of the statutory term “furnishing” required actual delivery to
and/or receipt of the notice by the insured. We agree.

N.C. Gen. Stat. § 58-41-15 does not define “furnishing[,]” and no case
law in North Carolina directly addresses what is required for an insurer
to “furnish” notice of cancellation. The only North Carolina case that
addresses the definition of “furnishing” is Queensboro Steel Corp. v. E.
Coast Mach. & Iron Works, Inc., 82 N.C. App. 182, 346 S.E.2d 248 (1986).
However, Queensboro is not controlling here, as it involved this Court’s
interpretation of the term “furnish” in the context of a materialman’s
lien statute claim under Chapter 44A of the General Statutes, and the
relevant statute specifically required furnishing “at the site[.]” See id.
at 184, 346 S.E.2d at 250 (analyzing N.C. Gen. Stat. § 44A-10 (2017)).
Nonetheless, as in Queensboro, the language before our Court in the
instant case is ambiguous, and therefore subject to judicial determina-
tion of legislative intent.

As this Court explained in Queensboro, “[g]lenerally, words in a
statute that have not acquired a technical meaning must be given their
natural, approved, and recognized meaning. In determining whether
statutory language is ambiguous, and therefore subject to judicial deter-
mination of legislative intent, courts may consult a dictionary.” Id. at
185, 346 S.E.2d at 250 (citations and internal quotation marks omitted).
Black’s Law Dictionary defines furnish, in a legal context, as “[t]o sup-
ply, provide, or equip, for accomplishment of a particular purpose.” Id.
at 185-86, 346 S.E.2d at 250 (quoting Black’s Law Dictionary 608 (5th ed.
1979)); see Webster’s College Dictionary 588 (2014) (defining “furnish”
as “to supply, provide, or equip with whatever is necessary. . . .”).

Given the lack of a statutory definition and the dictionary defini-
tion of “furnish,” it is not clear whether the legislature, by requiring the
insurer “furnish” notice, intended to require actual delivery to and/or
receipt of the notice by the insured. Another reasonable interpretation,
as argued by defendant, is that proof of mailing is sufficient to “furnish”
notice under the statute. Therefore, we conclude the statutory lan-
guage is ambiguous and we must consider relevant canons of statutory
interpretation. See Purcell v. Friday Staffing, 235 N.C. App. 342, 347,
761 S.E.2d 694, 698 (2014) (“When . . . a statute is ambiguous, judicial
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construction must be used to ascertain the legislative will.” (citation and
internal quotation marks omitted)).

“Perhaps no interpretive fault is more common than the failure
to follow the whole-text canon, which calls on the judicial interpreter
to consider the entire text, in view of its structure and of the physical
and logical relation of its many parts.” N.C. Dep’t of Transp. v. Mission
Battleground Park, DST, 370 N.C. 477, 483, 810 S.E.2d 217, 222 (2018)
(citation and internal quotation marks omitted). Accordingly, we read
N.C. Gen. Stat. § 58-41-15 holistically to determine whether the trial
court erred by concluding proof of mailing provided sufficient notice to
the insured under subsection (c) of this statute.

Subsection (c) clearly varies from subsection (b), and, because we
“presume] ] that the Legislature acted with full knowledge of prior and
existing law[,]” see Ridge Cmty. Inv’rs, Inc. v. Berry, 293 N.C. 688, 695,
239 S.E.2d 566, 570 (1977), we must presume that this variation is mean-
ingful. As such, “proof of mailing” must be different from “furnishing”
notice. After all, if the General Assembly intended for proof of mailing to
be sufficient under subsection (c), they could have included the express
language found in subsection (b) in subsection (c). Instead, the General
Assembly provided two different standards for notice.

Defendant does not dispute there is variation between the standards
for notice in subsection (b) and (c). However, defendant argues that,
reading the statute holistically, subsection (c) does not require as much
notice as subsection (b). Therefore, defendant contends, the use of
“furnish” in subsection (c) must suggest something less than proof
of mailing, which the plain language of the statute states is sufficient to
provide notice under subsection (b). In support of this argument, defen-
dant argues the General Assembly would require less notice for cancel-
lations of policies pursuant to subsection (c) because policies cancelled
under subsection (c) are either not renewals, or have not been in effect
longer than 60 days, or both. In contrast, policies cancelled pursuant to
subsection (b) are either renewals, or have been in effect for longer than
60 days. We disagree.

Subsection (b) provides for notice of cancellation to insureds who
have committed an offense listed in subsection (a); thus, these insureds
are likely aware both that they are noncompliant with the policy, and
also that the policy could be terminated based on this act. In contrast,
subsection (c) provides for notice of cancellation of policies for any rea-
son. As such, it stands to reason that termination under this subsection
requires more notice, as an insured could be caught completely unaware
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by a termination of a policy pursuant to subsection (c). Therefore, we
hold proof of mailing is not sufficient to “furnish” notice of cancellation
to insureds under N.C. Gen. Stat. § 58-41-15(c).

Furthermore, the statute at issue is remedial, and intended to protect
insureds from in-term policy cancellations without notice; therefore, we
construe the statute in favor of finding coverage. See Metro. Prop. & Cas.
Ins. Co. v. Caviness, 124 N.C. App. 760, 764, 478 S.E.2d 665, 668 (1996).
Toward that end, the purpose of the statute is best served when every
provision of the Act is interpreted to provide an insured with the fullest
possible protection. It follows that the required notice of cancellation to
insureds who are innocent of wrongdoing would not be less than notice
to those insureds whose policies are cancelled under subsection (b),
based on a bad act listed in subsection (a), such as “[s]Jubstantial breach
of contractual duties, conditions, or warranties that materially affects
the insurability of the risk;” or “[a] fraudulent act against the company
by the insured or his representative that materially affects the insur-
ability of the risk[.]” N.C. Gen. Stat. § 58-41-15(a)(4)-(5). Accordingly,
subsection (c¢), which provides for the cancellation of policies for any
reason, must be afforded the fullest possible protection.

Therefore, subsection (c)’s requirement that the insurer “furnish”
notice of cancellation must mean something more than “proof of mail-
ing.” Considering this conclusion in light of the dictionary definition of
furnishing, “[t]o supply, provide, or equip, for accomplishment of a par-
ticular purposel[,]” we hold the statute requires actual delivery to and/or
receipt of the notice by the insured.

Because the facts before us demonstrate nothing more than that
Nationwide provided “proof of mailing[,]” and the trial court expressly
found plaintiffs did not receive notice, Nationwide failed to afford plain-
tiffs sufficient notice of the policy’s cancellation. As a result, the cancel-
lation was ineffective, Pearson, 325 N.C. at 259, 382 S.E.2d at 751-52,
and the trial court erred by concluding Nationwide complied with the
provisions of N.C. Gen. Stat. § 58-41-15(c).

III. Conclusion

For the foregoing reasons, we reverse and remand for the trial court
to consider the matter consistent with this opinion.

REVERSED AND REMANDED.
Judge INMAN concurs.
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Judge TYSON dissents by separate opinion.
TYSON, Judge, dissenting.

Sympathetic facts result in bad precedents. All evidence presented
at trial shows Nationwide General Insurance Company (“Nationwide”
or “defendant”) timely and correctly furnished notice of cancellation to
plaintiffs, Ha and Tran. Nationwide’s actions and notice fully complied
with N.C. Gen. Stat. § 58-41-15 and with the requirements of the policy
agreed to by plaintiffs.

The trial court properly determined Nationwide had furnished
notice to plaintiffs concerning the impending termination of plaintiffs’
policy. The trial court’s conclusions of law are supported by its findings
and the evidence at trial and its order is properly affirmed. I respectfully
dissent from the majority’s opinion.

I. Factual Background

The majority’s opinion fails to include relevant evidence and events
the trial court found and upon which it entered judgment for defendant.
An excess premium check for $89.50 was refunded by Nationwide and
returned to plaintiffs on 8 June 2015. Pursuant to its policy, Nationwide
“returned a pro rata portion of the premium” which also contained
the policy number affiliated with plaintiffs’ home insurance policy.
Nationwide’s policy includes printing the policy number on each check
to distinguish it from other insurance policies.

Plaintiffs initially denied receipt of this premium refund, but later
conceded they had, in fact, received and cashed the check. Nationwide
submitted a copy of the cancelled premium refund check with the policy
number thereon, and authenticated plaintiffs’ signature thereon. After
having mailed the premium refund check, Nationwide also discontinued
withdrawing policy payments from plaintiffs’ checking account. None of
these undisputed facts are set out in the majority’s opinion.

The majority’s opinion also provides only a cursory overview
of Nationwide’s process to mail notices. The testimony describes
Nationwide’s extensive mailing protocol. This process includes “an
employee from the processing department hand-delivering” the notices
of cancellation to “a mailroom employee along with a Certificate of Mail
Report.” Accompanying the Certificate of Mail Report, was a “manifest
listing each cancellation letter with an individual article number and
the addressee.”



IN THE COURT OF APPEALS 19

HA v. NATIONWIDE GEN. INS. CO.
[266 N.C. App. 10 (2019)]

Next, the mailroom employee matches the manifest and the let-
ters, folds the letters by hand, and places the letters into the properly
addressed and stamped envelopes. Before delivering the letters to the
post office, the mailroom employee counts the number of envelopes to
account for all pieces of mail. The 22 May 2015 Certificate of Mail Report,
which specifically includes the letter mailed to plaintiffs, shows 510 can-
cellation letters were presented to the United States Postal Service. This
document included Ha’s name, address, and policy number. The detailed
protocol insures each piece of mail is sent to the proper address. The
premium check sent to plaintiffs and was cashed more than six weeks
prior to plaintiffs’ loss.

II. Cancellation of Policy
A. Statutory Requirements

The trial court correctly determined the undisputed timeline of this
case. On 1 April 2015, Nationwide effectuated a provisional homeown-
er’s insurance policy for plaintiffs. Plaintiffs agreed to pay premiums by
automatic draft from their checking account. A Nationwide representa-
tive left a voicemail on 10 April 2015 at the number plaintiffs had pro-
vided, advising plaintiffs of a routine inspection of their home.

Nationwide inspected plaintiffs’ premises on 14 April 2015 and
identified several hazards. On 22 May 2015, Nationwide “furnished” and
mailed written notice of policy cancellation. The notice of cancellation
indicated the policy would terminate on 6 June 2015 at 12:01 a.m.

Our general statutes provide that no insurance provider may can-
cel a policy without the insured’s consent outside an enumerated list of
ten specified exceptions. N.C. Gen. Stat. § 58-41-15(a) (2017) (“No insur-
ance policy or renewal thereof may be cancelled by the insurer prior to
the expiration of the term or anniversary date stated in the policy and
without the prior written consent of the insured, except for any one of
the following [ten] reasons” (emphasis supplied)). This non-cancellation
provision prior to the expiration of the term specifically

does not apply to any insurance policy that has been
in effect for less than 60 days and is not a renewal of a
policy. That policy may be cancelled for any reason by
JSurnishing to the insured at least 15 days prior written
notice of and reasons for cancellation.

N.C. Gen. Stat. § 58-41-15(c) (2017) (emphasis supplied).
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This statute plainly indicates section (c) applies to insureds, like
plaintiffs, whose policies have been provisionally initiated or insured
within the previous sixty-day period. Based upon the stipulated timeline,
the policy had been in effect for 51 days when Nationwide furnished
notice to plaintiffs to cancel the policy. It is undisputed and the major-
ity’s opinion acknowledges defendant’s cancellation of plaintiffs’ policy
clearly falls within N.C. Gen. Stat. § 58-41-15(c), because the policy had
been in effect “for less than 60 days.” Id. Here, Nationwide properly can-
celled the policy within the first sixty days of issuance. Nationwide is
not limited by the enumerated reasons for cancellation, but rather main-
tained the absolute right to cancel the policy “for any reason.” Id.

The stipulated timeline also indicates the notice of cancellation fully
complied with the statutory requirement of fifteen days’ prior written
notice to the insured before cancellation became effective. The trial court
properly found and the majority’s opinion concedes that Nationwide
fully complied with the plain terms of the controlling statute.

B. “Furnishing” Notice

The majority’s opinion erroneously concludes the word “furnish”
must be interpreted to mean Nationwide must prove actual delivery to
and receipt of a cancellation letter by plaintiffs. No binding precedents
interpret how “furnish” is to be defined in the context of N.C. Gen. Stat.
§ 58-41-15. The majority’s opinion notes the only North Carolina case
that addresses the definition of “furnish” is Queensboro Steel Corp.
v. E. Coast Mach. & Iron Works, Inc., 82 N.C. App. 182, 346 S.E.2d 248
(1986). The majority’s opinion acknowledges Queensboro Steel does not
control here because it pertains to the Court’s interpretation of the term
“furnish” within Chapter 44A of the General Statutes which focuses on
materialman’s and mechanic’s liens.

In reviewing questions of statutory intent and meaning, “[t]he pri-
mary objective of statutory interpretation is to give effect to the intent
of the legislature.” Purcell v. Friday Staffing, 235 N.C. App. 342, 346, 761
S.E.2d 694, 698 (2014). If statutory language is ambiguous, this Court
should analyze the entire statute in order to determine legislative intent.
See id. at 347, 761 S.E.2d at 698 (“When . . . a statute is ambiguous, judi-
cial construction must be used to ascertain the legislative will.”).

The majority’s opinion asserts the statutes must be viewed holisti-
cally to determine the intent of the legislature. See N.C. Dep’t of Transp.
v. Mission Battleground Park, DST, 370 N.C. 477, 483, 810 S.E.2d 217,
222 (2018) (“Perhaps no interpretive fault is more common than the fail-
ure to follow the whole-text canon, which calls on the judicial interpreter
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to consider the entire text, in view of its structure and of the physical
and logical relation of its many parts.”).

This Court can deduce the intent of the legislature by considering
the entire text of the statute and comparing the language of two distinct
sections. N.C. Gen. Stat. § 58-41-15(a) requires actual notice by way of
the insured’s consent where an insurance company terminates a non-
provisional policy prior to its stated expiration.

Section (c) of the statute only requires the insurer to furnish notice of
cancellation to an insured under a policy “that has been in effect for less
than 60 days.” The legislature could have written the statute to require the
insurer to prove actual notice and receipt. See N.C. Gen. Stat. § 58-36-105
(2017) (governing the cancellation of worker’s compensation insurance
policies and requiring that a written notice of cancellation must be sent
by registered or certified mail, return receipt requested, with the policy
remaining in effect “until such method is employed and completed”);
see also N.C. Gen. Stat. § 58-36-85 (2017) (requiring the cancellation of
personal motor vehicle insurance policies be sent by first-class mail
and providing the insured ten days from receipt of the notice to request
review by the Department of Insurance).

Instead, section (c), which applies to provisional and newly issued
policies “that has been in effect for less than 60 days,” such as plain-
tiffs’ policy, plainly and unambiguously requires notice of cancella-
tion to be furnished. As the majority’s opinion concedes, the language
distinguishing sections (a) and (c) in the statute indicates the General
Assembly’s intention to provide “two different standards for notice” to
policy holders.

“In alegal context, ‘furnish’ means ‘[t]o supply, provide, or equip, for
the accomplishment of a particular purpose.” ’ Queensboro Steel, 82 N.C.
App. at 185-86, 346 S.E.2d at 250 (quoting Black’s Law Dictionary 608
(5th ed. 1979)). English language dictionary definitions are similar. See
Webster’s New World College Dictionary 588 (5th ed. 2014) (“to supply;
provide; give).” Applying the plain meaning of “furnish” or “furnishing,”
and reading the statute as a whole, led the trial court to correctly con-
clude the insurer’s undisputed proof of mailing satisfies proof of notice.

The General Assembly clearly enacted two different standards of
notice. Section (a) requires signed consent and acknowledgment of a
cancellation from an insured. Section (c) requires that an insurance
company “furnish” or provide notice. In this case, Nationwide acted
in accordance with the statute by providing or furnishing notice via
the United States Postal System to the address plaintiffs had provided.
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Requiring the insurer to additionally prove actual receipt of the cancel-
lation letter by the insured is not required by statute.

In Allstate Ins. Co. v. Nationwide Ins. Co., this Court rejected the
notion the insured must be provided actual notice. Allstate Ins. Co.
v. Nationwide Ins. Co., 82 N.C. App. 366, 346 S.E.2d 310, (1986). This
Court held a cancellation was effective because “[u]nder North Carolina
law, and under the policy language contained in the policy at issue,
proper mailing of the cancellation notice is all that is required to cancel
the policy.” Id. at 369-70, 346 S.E.2d at 312-313.

Here, Nationwide properly followed the plain meaning of the statute
by using its mailing protocol to timely cancel this policy. Nationwide
need not guarantee receipt by plaintiffs. Had the General Assembly
wanted to burden an insurer under the facts before us with the addi-
tional responsibility of proving actual receipt by the insured, it clearly
knew how to so require and would have drafted and enacted the statute
to so provide. The trial court properly concluded Nationwide’s proof of
mailing sufficiently satisfied the statutory requirements.

C. Nationwide’s Policy

Similar to N.C. Gen. Stat. § 58-41-15, Nationwide’s policy grants it
the absolute right to cancel a policy within sixty days of issuance:

2. We may cancel this policy only for the reasons stated
below by letting you know in writing of the date cancella-
tion takes effect. This cancellation notice may be delivered
to you, or mailed to you at your mailing address shown in
the Declarations. Proof of mailing will be sufficient proof
of notice.

(b) When this policy has been in effect for less than 60
days and is not a renewal with us, we may cancel for any
reason by letting you know at least 10 days before the date
cancellation takes effect.

Plaintiffs’ assertion that they never received the letter is not deter-
minative of this issue. The testimony at trial indicates Nationwide used
a mailing system and protocols to ensure each piece of mail, especially
those containing important notices such as notices of cancellation,
were furnished to the insured that evidences the statutory and policy
requirements. Nationwide provided prior written notice to the plaintiffs
of the impending policy cancellation by mailing a letter explaining the
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policy would be terminated. The policy explicitly stated proof of mail-
ing served as proof of sufficient notice. Although plaintiffs purportedly
never received the letter, detailed testimony of the mailing protocol,
the cashed premium check, and the discontinued drafting from plain-
tiffs’ account corroborates the proper cancellation under the policy and
the statute.

The “mailbox rule” also “creates a rebuttable presumption that an
envelope sent via the postal service with proper postage was delivered
to the intended party.” Nationwide Prop. & Cas. Ins. Co. v. Martinson,
208 N.C. App. 104, 116, 701 S.E.2d 390, 398 (2010) (citations omitted).
Here, the testimonial evidence shows the cancellation letter had been
sent with the proper postage to plaintiffs’ address.

In accordance to the mailbox rule, there is a rebuttable presumption
the letter sent via the Nationwide mailing procedures through the postal
service was delivered to plaintiffs. Id. Plaintiffs failed to rebut this pre-
sumption and explain their cashing of the returned premium check for
this policy and the discontinued drafting of premiums from their check-
ing account.

The impact of the majority’s interpretation of “furnishing” to require
actual receipt of cancellation notice by plaintiffs of policies issued less
than sixty days will decrease the willingness of insurers to provide
immediately binding insurance coverage. Judicially imposing a require-
ment on insurers to guarantee delivery to or receipt of a cancellation let-
ter during underwriting of new policies issued less than sixty days will
lead to greater costs and decreased availability of insurance coverage.

These added costs of guaranteed receipt to cancel by the insurer
will inevitably be passed onto consumers. Imposing judicially required
certified mailing or other independent verification also interferes with
the insurance company’s policy and the parties’ freedom of contract.

III. Conclusion

N.C. Gen. Stat. § 58-41-15(c) provides that a policy, which has been
in effect for less than sixty days, may be cancelled for any reason so
long as the insurer furnishes prior written notice. Nationwide properly
provided notice by timely mailing a letter of notification to plaintiffs.

The plain meaning of the words “furnish” or “furnishing” does not
include nor compel actual “delivery to” or “receipt of” notice as the
majority’s opinion holds. Furnish means “to provide.” In mailing the let-
ter to the designated address, Nationwide clearly provided and furnished
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timely notice to plaintiffs, effectively and timely cancelling their policy
and giving them the opportunity to pursue other insurance coverage.

The trial court correctly found the policy had been cancelled effec-
tive 6 June 2015 in compliance with N.C. Gen. Stat. § 58-41-15 and with
terms of the Nationwide policy. The trial court’s order is correctly
affirmed. I respectfully dissent.

JEFFREY HUNT, PETITIONER
V.
N.C. DEPARTMENT OF PUBLIC SAFETY, RESPONDENT

No. COA18-1195
Filed 18 June 2019

Administrative Law—attorney fees—appellate—authorized by
plain language of statute

Pursuant to the plain language of N.C.G.S. § 126-34.02(e), the
Office of Administrative Hearings (OAH) had authority to award
appellate attorney fees to a career status state employee who pre-
vailed when respondent-employer appealed OAH’s final decision
(that the employee was terminated without just cause) to the Court
of Appeals.

Appeal by respondent from order entered 24 August 2018 by
Administrative Law Judge Melissa Owens Lassiter in the Office
of Administrative Hearings. Heard in the Court of Appeals 21 May 2019.

Attorney General Joshua H. Stein, by Assistant Attorney General
Tamika L. Henderson, for the State.

Law Offices of Michael C. Byrne, by Michael C. Byrne, for petitioner.
The McGuinness Law Firm, by J. Michael McGuinness, for
amicus curiae North Carolina Police Benevolent Association and
Southern States Police Benevolent Association.

ARROWOOD, Judge.

The North Carolina Department of Public Safety (“DPS” or “respon-
dent”) appeals from an order of the North Carolina Office of Administrative
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Hearings (the “OAH”) granting Jeffrey Hunt (“petitioner”)’s petition for
appellate attorneys’ fees. For the reasons stated herein, we affirm the
order of the administrative law judge (“ALJ”).

I. Background

In November 2016, petitioner was a career status State employee,
working for DPS as a correctional officer at Scotland Correctional
Institution. Petitioner’s unit manager, Ms. Queen Gerald, requested a
meeting with petitioner on 3 November 2016. During the meeting, Ms.
Gerald informed him that she was investigating his alleged absence from
work on 18 August 2016. She asked him to sign paperwork regarding
the absence. Petitioner refused, and became upset. He said he was tired
of “this s¥**” and stated either “I quit” or “I'm quitting” before walking
out of the prison, through the main door. Instead of “swiping out” at
the security checkpoint, petitioner informed the officer-in-charge that
he had resigned.

On 9 November 2016, petitioner spoke with the Superintendent
at Scotland Correctional Institution, Ms. Katy Poole, by telephone.
Petitioner asked Ms. Poole if he could return to work. In response, Ms.
Poole asked whether petitioner was rescinding his resignation. Petitioner
replied, “Yes.” Ms. Poole informed him that she had already accepted
his resignation, and was unwilling to rescind it based on “his history of
pending investigations and corrective actions[,]” and his behavior on
3 November 2016. That same day, petitioner received a letter confirm-
ing he tendered his resignation on 3 November 2016. Although petitioner
attempted to use DPS’s internal grievance procedure, he was notified
that the agency would not process his grievance because he had resigned
from employment.

Petitioner filed a petition for a contested case hearing in the OAH on
22 February 2017. The matter came on for hearing before ALJ Melissa
Owens Lassiter on 15 June 2017. The ALJ issued a final decision pursu-
ant to N.C. Gen. Stat. § 150B-34 on 17 August 2017, holding petitioner
was terminated without just cause because petitioner “never submitted
a verbal statement of resignation to any DPS employee authorized to
accept it.” Accordingly, the ALJ ordered that petitioner be reinstated
and receive back pay. After the issuance of the final decision, petitioner
filed a petition for attorneys’ fees, which the ALJ granted in an order
entered 28 August 2017. The order awarded $11,720.00 in attorneys’ fees
and $20.00 in filing fees. Respondent appealed.

Our Court affirmed the ALJ’s final decision in Hunt v. N.C. Dep’t
of Pub. Safety (“Hunt I"), 260 N.C. App. 40, 817 S.E.2d 257 (2018).
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Following the entry of Hunt I in the OAH, petitioner filed a petition for
attorneys’ fees incurred during petitioner’s appeal. Petitioner argued the
OAH had the authority to grant this petition pursuant to N.C. Gen. Stat.
§ 126-34.02(e). The OAH granted the petition and awarded petitioner
$14,700.00 in attorneys’ fees.

Respondent appeals.
II. Discussion

Respondent argues the OAH erred by awarding appellate attor-
neys’ fees absent statutory authority. Alternatively, respondent argues
an award of appellate attorneys’ fees was not warranted because the
agency had substantial justification to appeal the underlying order. We
disagree with both arguments.

A. Standard of Review

“Chapter 150B, the Administrative Procedure Act, specifically gov-
erns the scope and standard of this Court’s review of an administrative
agency’s final decision.” Harris v. N.C. Dep’t of Pub. Safety, 2562 N.C.
App. 94, 98, 798 S.E.2d 127, 132, aff’'d per curiam, 370 N.C. 386, 808
S.E.2d 142 (2017). Chapter 150B provides:

The court reviewing a final decision may affirm the deci-
sion or remand the case for further proceedings. It may
also reverse or modify the decision if the substantial rights
of the petitioners may have been prejudiced because the
findings, inferences, conclusions, or decisions are:

(1) Inviolation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of
the agency or administrative law judge;

(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(56) Unsupported by substantial evidence admissible
under G.S. 150B-29(a), 150B-30, or 150B-31 in view of
the entire record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

N.C. Gen. Stat. § 150B-51(b) (2017). “The standard of review is dictated
by the substantive nature of each assignment of error.” Harris, 252
N.C. App. at 99, 798 S.E.2d at 132 (citing N.C. Gen. Stat. § 150B-51(c)).
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“[QJuestions of law receive de novo review, whereas fact-intensive
issues such as sufficiency of the evidence to support an agency’s deci-
sion are reviewed under the whole-record test.” Id. (citation and internal
quotation marks omitted).

B. Statutory Authority to Award Appellate Attorneys’ Fees

“In 2013, our General Assembly significantly amended and stream-
lined the procedure governing state employee grievances and contested
case hearings, applicable to cases commencing on or after 21 August
2013.” Id. at 97, 798 S.E.2d at 131. Prior to these amendments, appeal
of a final agency decision of the OAH was controlled by Chapter 150B,
which provides:

[a]ny party or person aggrieved by the final decision in a
contested case, and who has exhausted all administrative
remedies made available to the party or person aggrieved
by statute or agency rule, is entitled to judicial review of
the decision under this Article, unless adequate procedure
for judicial review is provided by another statute, in which
case the review shall be under such other statute. . . .

N.C. Gen. Stat. § 150B-43 (2017). Under N.C. Gen. Stat. § 150B-45, appeal
of a final agency decision of the OAH is to the superior court. N.C. Gen.
Stat. § 150B-45(a) (2017).

Prevailing petitioners in personnel cases brought pursuant to
Chapter 150B, prior to the 2013 amendments, were able to recover attor-
neys’ fees at both the OAH and the superior court. The OAH had jurisdic-
tion to award attorneys’ fees for the attorneys’ work related to the case
before the OAH under N.C. Gen. Stat. § 150B-33(b)(11), which provides:

(b) An administrative law judge may:

(11) Order the assessment of reasonable attorneys’
fees . . . against the State agency involved in con-
tested cases decided under this Article where the
administrative law judge finds that the State agency
named as respondent has substantially prejudiced
the petitioner’s rights and has acted arbitrarily or
capriciously or under Chapter 126 where the admin-
istrative law judge finds discrimination, harassment,
or orders reinstatement or back pay.
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N.C. Gen. Stat. § 150B-33(b)(11) (2017). In contrast, the superior court
had jurisdiction to award attorneys’ fees for the attorneys’ work related
to the case before the superior court, as well as for the fees related to
appeals before the Court of Appeals and the Supreme Court, pursuant
to N.C. Gen. Stat. § 6-19.1, which provides:

(a) In any civil action, other than an adjudication for the
purpose of establishing or fixing a rate, or a disciplin-
ary action by a licensing board, brought by the State
or brought by a party who is contesting State action
pursuant to G.S. 150B-43 or any other appropriate
provisions of law, unless the prevailing party is the
State, the court may, in its discretion, allow the pre-
vailing party to recover reasonable attorney’s fees,
including attorney’s fees applicable to the adminis-
trative review portion of the case, in contested cases
arising under Article 3 of Chapter 150B, to be taxed as
court costs against the appropriate agency if:

(1) The court finds that the agency acted without sub-
stantial justification in pressing its claim against
the party; and

(2) The court finds that there are no special circum-
stances that would make the award of attorney’s
fees unjust. The party shall petition for the attor-
ney’s fees within 30 days following final disposi-
tion of the case. The petition shall be supported by
an affidavit setting forth the basis for the request.

N.C. Gen. Stat. § 6-19.1(a) (2017) (emphasis added).

As part of the 2013 amendments, the General Assembly enacted N.C.
Gen. Stat. § 126-34.02(a) and (e). N.C. Gen. Stat. § 126-34.02(a) provides,
in relevant part, “[a]n aggrieved party in a contested case under this
section shall be entitled to judicial review of a final decision by appeal
to the Court of Appeals as provided in G.S. 7A-29(a).” N.C. Gen. Stat.
§ 126-34.02(a) (2017). Thus, the superior court no longer reviews the
OAH’s final decisions in State personnel appeals in cases commenced
after 21 August 2013. Instead, final decisions in State personnel actions
are now appealed directly to the Court of Appeals. See Swauger
v. Univ. of N. Carolina at Charlotte, 269 N.C. App. 727,731,817S.E.2d 434,
437 (2018).
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Subsection (e) authorizes the OAH to award attorneys’ fees.
Specifically, the subsection states: “The Office of Administrative Hearings
may award attorneys’ fees to an employee where reinstatement or back
pay is ordered or where an employee prevails in a whistleblower griev-
ance. The remedies provided in this subsection in a whistleblower
appeal shall be the same as those provided in G.S. 126-87.” N.C. Gen.
Stat. § 126-34.02(e).

The ALJ in the instant case determined that N.C. Gen. Stat.
§ 126-34.02(e) authorizes the OAH to award attorneys’ fees and costs for
both the administrative and the appellate portions of contested cases.
On appeal, respondent argues the ALJ erred by reaching this conclu-
sion because N.C. Gen. Stat. § 126-34.02(e) does not grant the OAH the
authority to award attorneys’ fees and costs for the appellate portion of
a contested case. We disagree.

“Questions of statutory interpretation are ultimately questions of
law for the courts and are reviewed de novo. The principal goal of statu-
tory construction is to accomplish the legislative intent.” Wilkie v. City
of Boiling Spring Lakes, 370 N.C. 540, 547, 809 S.E.2d 853, 858 (2018)
(citation and internal quotation marks omitted).

When construing legislative provisions, this Court looks
first to the plain meaning of the words of the statute itself:
When the language of a statute is clear and without ambi-
guity, it is the duty of this Court to give effect to the plain
meaning of the statute, and judicial construction of legis-
lative intent is not required. However, when the language
of a statute is ambiguous, this Court will determine the
purpose of the statute and the intent of the legislature in
its enactment.

State v. Ward, 364 N.C. 157, 160, 694 S.E.2d 729, 731 (2010) (citation and
internal quotation marks omitted).

Here, the plain language of N.C. Gen. Stat. § 126-34.02(e) authorizes
the OAH to “award attorneys’ fees to an employee where reinstatement
or back pay is ordered or where an employee prevails in a whistleblower
grievance.” N.C. Gen. Stat. § 126-34.02(e). Significantly, the plain lan-
guage does not limit the OAH’s authority to award attorneys’ fees to the
administrative portion of a contested case before the OAH, nor does it
prohibit the OAH from awarding attorneys’ fees incurred during judicial
review before this Court or our Supreme Court, taken pursuant to N.C.
Gen. Stat. § 126-34.02(a). Therefore, we do not read these limitations
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into the statute. We conclude the OAH has the authority to award attor-
neys’ fees for both the administrative portion of a contested case before
the OAH, and for the attorneys’ fees incurred during judicial review
of the OAH’s final decision.

The plain language of the second sentence of subsection (e) further
evidences that the statute expands the OAH’s authority to award attor-
neys’ fees by authorizing remedies where an employee prevails in the
appeal of a whistleblower grievance: “The remedies provided in this sub-
section in a whistleblower appeal shall be the same as those provided
in G.S. 126-87.” N.C. Gen. Stat. § 126-34.02(e) (emphasis added). At the
same time the General Assembly enacted this statutory change, it made
a significant contemporaneous change to the whistleblower law, amend-
ing N.C. Gen. Stat. § 126-86 (2013).

Prior to the 2013 changes, State employees had the discretion to
pursue a whistleblower claim in superior court under N.C. Gen. Stat.
§ 126-85, or in the OAH under N.C. Gen. Stat. § 126-34.1, but not in both.
Swain v. Elfland, 145 N.C. App. 383, 389, 550 S.E.2d 530, 535 (2001). If
the employee brought the action in the OAH, the employee would not be
able to seek recovery of the remedies in N.C. Gen. Stat. § 126-87, which
include treble damages and injunctive relief; whereas, the superior court
was authorized, pursuant to N.C. Gen. Stat. § 126-87, to allow the recov-
ery of these remedies.

However, in 2013, the General Assembly amended the whistle-
blower statute, N.C. Gen. Stat. § 126-86. See S.L. 2013-382, § 7.10, eff.
Aug. 21, 2013. It now states, “Any State employee injured by a viola-
tion of G.S. 126-85 who is not subject to Article 8 of this Chapter may
maintain an action in superior court for damages, an injunction, or other
remedies provided in this Article. . . .” N.C. Gen. Stat. § 126-86 (2017)
(emphasis added). Thus, State employees subject to Article 8 of Chapter
126 now must pursue a whistleblower claim in the OAH. By simultane-
ously amending N.C. Gen. Stat. § 126-86 and enacting N.C. Gen. Stat.
§ 126-34.02(e), the General Assembly ensured remedies described by
N.C. Gen. Stat. § 126-87 are still available to these claimants.

These corresponding changes are significant to the case at hand
because they expanded the OAH’s authority to award attorneys’ fees in
whistleblower appeals. Therefore, because “words and phrases of a stat-
ute may not be interpreted out of context, but must be interpreted as a
composite whole so as to harmonize with other statutory provisions and
effectuate legislative intent, while avoiding absurd or illogical interpre-
tations,” it is clear the General Assembly authorized the OAH to award
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attorneys’ fees not only for fees incurred during whistleblower appeals,
but also for fees incurred during appeals of contested cases where rein-
statement or back pay is ordered. Fort v. Cty. of Cumberland, 218 N.C.
App. 401, 407, 721 S.E.2d 350, 355 (2012) (citations and internal quota-
tion marks omitted).

To determine otherwise, and accept respondent’s argument on
appeal that N.C. Gen. Stat. § 126-34.02(e) does not authorize the OAH
to award attorneys’ fees for fees incurred during appeals of contested
cases where reinstatement or back pay is ordered, and only authorizes
the OAH to award attorneys’ fees for the administrative portion of a con-
tested case, would interpret the law in a way that renders the General
Assembly’s actions meaningless The OAH already had the authority to
award attorneys’ fees for the administrative portion of a contested case
pursuant to N.C. Gen. Stat. § 150B-33, so N.C. Gen. Stat. § 126-34.02(e)
would have no effect on the law if read in accord with respondent’s argu-
ment. We decline to read the statute in this way, as our Court “presume|s]
that no part of a statute is mere surplusage, but that each provision adds
something not otherwise included therein.” Fort, 218 N.C. App. at 407,
721 S.E.2d at 355 (citation and internal quotation marks omitted).

Furthermore, to agree with respondent that subsection (e) of N.C.
Gen. Stat. § 126-34.02 does not allow a method of recovering fees for the
appellate portion of contested cases would mean the General Assembly
intended that State employees who successfully defended appeals
against State agencies would have no method of recovering attorneys’
fees incurred on appeal. This interpretation would harm the fair admin-
istration of justice, as it would drastically impair an employee’s ability to
contest State action in appellate courts.

Therefore, we hold N.C. Gen. Stat. § 126-34.02(e) authorizes the
OAH to award attorneys’ fees for the appellate or judicial review portion
of a contested case. Respondent’s argument is without merit.

C. Award of Attorneys’ Fees

We now turn to respondent’s alternative argument that attorneys’
fees were not warranted. Respondent contends the attorneys’ fees
were not warranted because: (1) Chapter 126 did not grant the OAH the
authority to award appellate fees, so it does not provide an analytical
framework for such an award; and (2) even assuming arguendo it is
appropriate for the OAH to evaluate the propriety of appellate attorneys’
fees under N.C. Gen. Stat. § 6-19.1, the agency had substantial justifica-
tion to appeal the OAH’s order reinstating petitioner and awarding back
pay in the instant case.
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We disagree. As discussed supra, N.C. Gen. Stat. § 126-34.02(e)
authorizes the OAH to award attorneys’ fees for the appellate or judi-
cial review portion of a contested case. Additionally, the ALJ’s order
awarding attorneys’ fees was not made pursuant to N.C. Gen. Stat.
§ 6-19.1. Rather, it was made pursuant to N.C. Gen. Stat. § 126-34.02(e).
Therefore, respondent’s argument is without merit.

Although not raised by respondent as an issue on appeal, and there-
fore waived, we find it pertinent to address the standard the ALJ utilized
to determine reasonable attorneys’ fees in this case. The ALJ applied
the twelve “Johnson factors” set forth in Johnson v. Georgia Highway
Exp. Inc., 488 F.2d 714, 717-19 (5th Cir. 1974), which was adopted by the
Fourth Circuit. Grissom v. The Mills Corp., 549 F.3d 313, 321 (4th Cir.
2008). These factors have been summarized by the Fourth Circuit as:

(1) the time and labor expended; (2) the novelty and diffi-
culty of the questions raised; (3) the skill required to prop-
erly perform the legal services rendered; (4) the attorney’s
opportunity costs in pressing the instant litigation; (5) the
customary fee for like work; (6) the attorney’s expecta-
tions at the outset of the litigation; (7) the time limitations
imposed by the client or circumstances; (8) the amount in
controversy and the results obtained; (9) the experience,
reputation and ability of the attorney; (10) the undesirabil-
ity of the case within the legal community in which the
suit arose; (11) the nature and length of the professional
relationship between attorney and client; and (12) attor-
neys’ fees awards in similar cases.

Id. (citation and internal quotation marks omitted).

North Carolina courts do not use these factors to determine rea-
sonable attorneys’ fees. Instead, it is well-established that the correct
standard is as follows: A court’s decision to grant attorneys’ fees is dis-
cretionary. Stilwell v. Gust, 148 N.C. App. 128, 130, 557 S.E.2d 627, 629
(2001). However, if attorneys’ fees are awarded, the court “must make
findings of fact to support the award. These findings must include the
time and labor expended, the skill required, the customary fee for like
work, and the experience or ability of the attorney.” Id. at 131, 557 S.E.2d
at 629 (citations and internal quotation marks omitted). Although these
findings are contemplated by the Johnson factors, our State has not
adopted the Johnson framework. Therefore, the ALJ should not have
applied Johnson to determine the reasonable attorneys’ fees in this
case. Nevertheless, respondent did not raise this argument on appeal,
and it is waived.
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III. Conclusion

For the foregoing reasons, we affirm the ALJ’s order allowing peti-
tioner’s petition for appellate attorneys’ fees.

AFFIRMED.

Chief Judge McGEE and Judge ZACHARY concur.

IN THE MATTER OF D.AY.

No. COA18-1226
Filed 18 June 2019

Termination of Parental Rights—subject matter jurisdiction—
Uniform Child Custody Jurisdiction and Enforcement Act—
initial custody determination in out-of-state court

The trial court lacked subject matter jurisdiction to terminate a
mother’s parental rights where a California court had entered an ini-
tial child custody determination regarding the child, the California
court did not determine it no longer had exclusive, continuing juris-
diction or that North Carolina would be a more convenient forum
(N.C.G.S. § 50A-203(1)), and the mother had resided in California
throughout the duration of the termination proceedings (N.C.G.S.
§ 50A-203(2)).

Appeal by respondent-mother from order entered 4 September 2018
by Judge John R. Nance in Stanly County District Court. Heard in the
Court of Appeals 30 May 2019.

David A. Perez for petitioner-father appellee.

Parent Defender Wendy C. Sotolongo, by Assistant Parent Defender
Joyce L. Terres, for respondent-mother appellant.

TYSON, Judge.

Respondent-mother appeals from an order terminating her parental
rights in D.A.Y. (“Dylan”). See N.C. R. App. P. 42(b) (pseudonym used to
protect the identity of the child). The trial court erred in exercising juris-
diction under the Uniform Child Custody Jurisdiction and Enforcement
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Act (“UCCJEA”) and its order is vacated. This cause is remanded for
dismissal of the petition.

I. Factual Background

Petitioner and Respondent were married briefly and separated prior
to Dylan’s birth in Las Vegas, Nevada. Petitioner is Dylan’s father and is a
resident of Stanly County, North Carolina. Respondent is Dylan’s mother
and lives in Ventura County, California.

Petitioner filed a petition and a subsequent amended petition to ter-
minate Respondent’s parental rights in the Stanly County District Court
on 29 March 2018 and 18 May 2018, respectively. Petitioner alleged Dylan
resided with him in Stanly County, such that “North Carolina is the home
state of the child,” pursuant to “a juvenile court order from the State
of California entered as a result of a juvenile protective services inves-
tigation filed October 18, 2013 which gave custody to petitioner with
supervised once per year visits granted to respondent.” Petitioner fur-
ther alleged “California terminated [its] jurisdiction by the terms of said
order.” The petition alleged Respondent is “a citizen and residence [sic]
of Ventura County, California,” but claimed she had temporarily “moved
to Nevada in or about 2016 thereby terminating California’s jurisdiction.”

Respondent filed a written answer admitting the petition’s allega-
tions regarding the respective locations of the parties and the actions
of the court in California in the 2013 custody proceeding. Respondent
denied many of the substantive allegations in the petition and accused
Petitioner of “withholding [Dylan] from the Respondent” and not allow-
ing her to communicate with her son.

Afterahearing on 9 August 2018, the trial court found grounds existed
to terminate Respondent’s parental rights based upon her neglect and
willful abandonment of Dylan. See N.C. Gen. Stat. § 7B-1111(a)(1), (7)
(2017). The court further concluded Dylan’s best interest required ter-
minating Respondent’s parental rights. See N.C. Gen. Stat. § 7B-1110(a)
(2017). Respondent filed timely notice of appeal.

II. Jurisdiction

Jurisdiction lies in this Court from a final order of the district
court entered 4 September 2018 pursuant to N.C. Gen. Stat. § 7B-1001(a)
(2017).

III. Issue

Respondent argues the trial court lacked subject matter jurisdic-
tion to hear and enter orders under the UCCJEA because: (1) a court
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in California entered an initial child-custody determination with regard
to Dylan, see N.C. Gen. Stat. §§ 50A-102(3)-(8), 50A-201 (2017); (2) the
court in California did not determine it no longer had jurisdiction or
that North Carolina would be a more convenient forum, see N.C. Gen.
Stat. § 50A-203(1) (2017); and (3) Respondent had resided in California
from the time Petitioner filed the petition to terminate her parental
rights through the date of the termination hearing, see N.C. Gen. Stat.
§ 50A-203(2) (2017).

IV. Standard of Review

“The existence of subject matter jurisdiction is a matter of law and
cannot be conferred upon a court by consent. Consequently, a court’s
lack of subject matter jurisdiction is not waivable and can be raised at
any time.” In re K.J.L., 363 N.C. 343, 345-46, 677 S.E.2d 835, 837 (2009)
(citations and internal quotation marks omitted). “The question of
whether a trial court has subject matter jurisdiction is a question of law
and is reviewed de novo on appeal.” In re B.L.H., 239 N.C. App. 52, 58,
767 S.E.2d 905, 909 (2015).

V. _Analysis
A. Subject Matter Jurisdiction

“Jurisdiction over termination of parental rights proceedings is gov-
erned by N.C. Gen. Stat. § 7B-1101.” In re. J.M., 249 N.C. App. 617, 619,
797 S.E.2d 305, 306 (2016). Compliance with the UCCJEA, as codified in
Chapter 50A of our General Statutes, is essential to the juvenile court’s
subject matter jurisdiction under N.C. Gen. Stat. § 7B-1101.

[Blefore exercising jurisdiction under this Article, the
court shall find that it has jurisdiction to make a child-cus-
tody determination under the provisions of G.S. 50A-201,
50A-203, or 50A-204. The court shall have jurisdiction to
terminate the parental rights of any parent irrespective of
the state of residence of the parent. Provided, that before
exercising jurisdiction under this Article regarding the
parental rights of a nonresident parent, the court shall find
that it has jurisdiction to make a child-custody determina-
tion under the provisions of G.S. 50A-201 or G.S. 50A-203,
without regard to G.S. 50A-204 . . ..

N.C. Gen. Stat. § 7B-1101 (2017); see also In re J.D., 234 N.C. App. 342,
345, 759 S.E.2d 375, 378 (2014) (“pursuant to N.C. Gen. Stat. § 7B-1101
and the UCCJEA, we must determine whether the trial court possessed
subject matter jurisdiction under N.C. Gen. Stat. §§ 50A-201 or -203").
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The trial court made findings of fact in support of its assertion and
conclusion of jurisdiction:

1. That this Court has . . . subject matter jurisdiction . . . .
There is an existing custody order in favor of the petitioner,
however, California relinquished continuing, exclusive
jurisdiction when that State terminated their jurisdiction,
and when both parties and the minor child subsequently
moved from the State of California.

3. The petitioner . . . is a citizen and resident of Stanly
County, North Carolina, and has been for more than six
(6) months next preceding the institution of this action.
Further, the minor child herein has also been a citizen and
resident of the State of North Carolina, County of Stanly,
for more than six (6) months next proceeding the com-
mencement of this action.

4. The respondent is . . . a citizen and resident of the State
of California.

The court separately concluded that it “has . . . subject matter jurisdic-
tion over the . . . subject matter herein.”

Respondent objects to the trial court’s finding that “California
relinquished continuing, exclusive jurisdiction when that State termi-
nated [its] jurisdiction, and when both parties and the minor child sub-
sequently moved from the State of California.” To the extent the trial
court’s findings of fact refer to the legal effect of actions taken by the
parties or the court in California, they are reviewed de novo as conclu-
sions of law. See In re M.R.D.C., 166 N.C. App. 693, 697, 603 S.E.2d 890,
893 (2004), disc. review denied, 359 N.C. 321, 611, S.E.2d 413 (2005).
Respondent specifically challenges the trial court’s assessment that the
court in California had “terminated [its] jurisdiction” in the custody pro-
ceeding or that North Carolina had otherwise obtained subject matter
jurisdiction under the UCCJEA.

It is undisputed that a juvenile court in Los Angeles, California,
entered a “Custody Order—Juvenile—Final Judgment” on 18 October
2013 awarding legal and physical custody of Dylan to Petitioner in case
number CK98455, with visitation awarded to Respondent. This order
constitutes a prior child-custody determination under the UCCJEA. See
N.C. Gen. Stat. 50A-102(3) (2017). “‘Accordingly, any change to that
[California] order qualifies as a modification under the UCCJEA.” ” In re
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N.B., 240 N.C. App. 353, 357, 771 S.E.2d 562, 565 (2015) (quoting In re
N.R.M., 165 N.C. App. 294, 299, 598 S.E.2d 147, 150 (2004)).

Modification of another state’s child-custody determination is gov-
erned by N.C. Gen. Stat. § 50A-203 (2017), which provides in pertinent part:

a court of this State may not modify a child-custody
determination made by a court of another state unless
a court of this State has jurisdiction to make an
nitial determination under G.S. 50A-201(a)(1) or G.S.
50A-201(a)(2) and:

(1) The court of the other state determines it no longer has
exclusive, continuing jurisdiction under G.S. 50A-202
or that a court of this State would be a more convenient
forum under G.S. 50A-207; or

(2) A court of this State or a court of the other state
determines that the child, the child’s parents, and any
person acting as a parent do not presently reside in the
other state.

N.C. Gen. Stat. § 50A-203(1)-(2) (emphasis supplied).

We agree with Petitioner the district court in North Carolina could
have asserted “jurisdiction to make an initial [custody] determination”
under N.C. Gen. Stat. § 50A-201(a) based upon Petitioner and Dylan
having resided in Stanly County since 2016. N.C. Gen. Stat. § 50A-203.
However, neither of the alternative bases exist for the court in North
Carolina to assert jurisdiction to modify or terminate the California
court’s 2013 initial custody determination under N.C. Gen. Stat.
§ 50A-203(1) or N.C. Gen. Stat. § 50-203(2).

With regard to N.C. Gen. Stat. § 50A-203(1), “[t]he court of the other
state,” i.e., California, did not “determine[] it no longer has exclusive,
continuing jurisdiction” or that “a court of this State would be a more
convenient forum.” The California court’s 18 October 2013 custody
order provides as follows:

9. As of the date below, the juvenile court

a. has terminated jurisdiction over [Dylan]; requests
for any modifications of these orders must be brought
in the family court case in which these orders are filed
under Welfare and Institutions Code section 302(d)
or 726.5(c).
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13. The clerk of the juvenile court . . . must transmit this
order within 10 calendar days to the clerk of the court
of any county in which a custody proceeding involv-
ing the child is pending or, if no such case exists, to
the clerk of the court of the county in which the par-
ent given custody resides. The clerk of the receiving
court must, immediately upon receipt of this order,
file the order in the pending case or, if no such case
exists, open a file without a filing fee and assign a
case number.

14. The clerk of the receiving court must send by first-
class mail an endorsed filed copy of this order, show-
ing the case number of the receiving court to:

b. Father (name and address): Desa Lagorio . . .
Northridge, CA 91234 [order erroneously records
Respondent’s name and address as that of Petitioner’s,
then a resident of South Carolina]

Although the California juvenile court terminated its own jurisdic-
tion, it did so for the purpose of transferring custody jurisdiction to the
California family court. See Cal. Welf. & Inst. Code § 726.5(d) (2016); cf-
also N.C. Gen. Stat. § 7B-911(a)-(b) (2017) (authorizing juvenile court,
upon awarding custody to a parent, to terminate its own jurisdiction and
direct the clerk of court to enter a civil custody order under Chapter 50
of the North Carolina General Statutes). The trial court in Stanly County
properly noted the nature of the California court’s directive at the outset
of the termination hearing:

THE COURT:... Looking at a custody Order out of the state
of California. By the terms of that custody Order it appears
entered October 18th, 2013. It says as of the date below
which is the same date October 18th, that the juvenile
Court has terminated jurisdiction over the . . . child[] we're
concerned here with. Uhm, does that, certainly it appears
that it terminates jurisdiction in the juvenile Court but
I'm not so sure whether that terminates California’s
Jurisdiction as such.

(Emphasis supplied).
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The trial court proceeded with the hearing based on the parties’
agreement that North Carolina was Dylan’s home state and Respondent’s
waiver of objection “as far as submitting to the personal jurisdiction of
the Court.”

Because the UCCJEA governs the court’s subject matter jurisdic-
tion, we conclude the court entering the order under review did not
possess subject matter jurisdiction under N.C. Gen. Stat. § 50A-203(1)
based upon Respondent’s waiver. Moreover, the record before this Court
contains no determination by a court in California that “it no longer
has exclusive, continuing jurisdiction” as is required by N.C. Gen Stat.
§ 50-203(1).

With regard to N.C. Gen. Stat. § 50A-203(2), neither the court in
California nor the court at the hearing made a finding that Respondent
“do[es] not presently reside in [California].” N.C. Gen. Stat. § 50A-203(2).
Petitioner alleged, Respondent admitted, and the trial court found that
Respondent “is a citizen and resident of the State of California.”

Respondent was served with the petition and summons by certified
mail at her home address in Simi Valley, California. Petitioner concedes
Respondent was residing in California at the time he had initiated the
termination proceeding in March 2018. The trial court acquired no
jurisdiction to modify the California court’s child-custody determina-
tion under N.C. Gen. Stat. § 50A-203(2) when that court had not termi-
nated jurisdiction.

B. Relocation to Another State

Petitioner contends Respondent’s act of moving to Nevada for two
years had the effect of ending the California court’s “exclusive, continu-
ing jurisdiction” over Dylan’s custody, notwithstanding the undisputed
fact that Respondent had returned to and was a resident of California
prior to the filing and service of the petition to terminate her parental
rights. Petitioner points to the Official Commentary for N.C. Gen. Stat.
§ 50-202, which states as follows:

Continuing jurisdiction is lost when the child, the child’s
parents, and any person acting as a parent no longer reside
in the original decree State. . . . [U]nless a modification
proceeding has been commenced, when the child, the par-
ents, and all persons acting as parents physically leave the
State to live elsewhere, the exclusive, continuing jurisdic-
tion ceases.
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Exclusive, continuing jurisdiction is not reestablished if,
after the child, the parents, and all persons acting as par-
ents leave the State, the non-custodial parent returns.

N.C. Gen. Stat. § 50A-202, Official Comment (2017); see also Cal. Fam.
Code § 3422(a) (2017).

Presuming arguendo the court in California lost exclusive, continu-
ing jurisdiction when Respondent temporarily relocated from California
to Nevada, this occurrence did not confer jurisdiction upon the district
court in North Carolina to modify the initial custody determination
which was entered in California. Subsection 50A-203(1) requires a find-
ing by the court in California that it no longer has continuing, exclusive
jurisdiction, a finding that is not in evidence in the record or in the order
appealed from.

C. Parental Kidnapping Prevention Act

Petitioner also asserts California’s court lost continuing jurisdic-
tion under the provisions of the Parental Kidnapping Prevention Act
(“PKPA™), 28 U.S.C.A. § 1738A(d) (2019), and notes the PKPA con-
trols over state custody law, where the two statutes are in conflict. In
re Bean, 132 N.C. App. 363, 366, 511 S.E.2d 683, 686 (1999). Because
we presume the court in California lost continuing, exclusive jurisdic-
tion under the UCCJEA when Respondent temporarily moved out of
the state, we observe no conflict between the relevant state law and the
PKPA on this issue.

Alternatively, N.C. Gen. Stat. § 50A-203(2) requires a finding by
either the court in California or in North Carolina that Respondent does
not “presently reside[]” in California, which is directly contrary to the
parties’ stipulations, the evidence and the trial court’s finding. Cf. In re
T.J.D.W., 182 N.C. App. 394, 397, 642 S.E.2d 471, 473 (finding jurisdic-
tional requirement in N.C. Gen. Stat. § 50A-203(2) satisfied by evidence
that “both parents had left South Carolina at the time of the commence-
ment of the [North Carolina termination] proceeding”), aff’d per curiam,
362 N.C. 84, 653 S.E.2d 143 (2007).

VI. Conclusion

The trial court lacked subject matter jurisdiction under either N.C.
Gen. Stat. § 7B-203(1) or (2) to modify the California court’s child-cus-
tody determination. “ ‘When a court decides a matter without the court’s
having jurisdiction, then the whole proceeding is null and void, i.e., as
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if it had never happened.”” In re K.U.-S.G., 208 N.C. App. 128, 131, 702
S.E.2d 103, 105 (2010) (quoting Hopkins v. Hopkins, 8 N.C. App. 162,
169, 174 S.E.2d 103, 108 (1970)).

The order terminating Respondent’s parental rights is vacated. See
id. at 135, 702 S.E.2d at 108. This cause is remanded for dismissal of the
petition for lack of subject matter jurisdiction. It is so ordered.

VACATED.
Judges DILLON and BERGER concur.

INRE TH. & M.H.

No. COA18-926
Filed 18 June 2019

1. Termination of Parental Rights—best interests of child—
statutory factors
The trial court did not abuse its discretion by concluding that
termination of a mother’s parental rights was in the best interests of
her children after it considered and weighed the factors contained in
N.C.G.S. § 7B-1110(a), including the mother’s attempts to maintain
sobriety and the bond between the children and their parents and
other family members. The Court of Appeals rejected the mother’s
argument that the trial court was required to make findings regard-
ing reunification pursuant to section 7B-906.2(b), particularly where
reunification was not the primary permanent plan at the time of the
termination hearing.

2. Termination of Parental Rights—no-merit brief—neglect
No prejudicial error occurred in a proceeding to terminate
a father’s parental rights to his children on the ground of neglect,
where the trial court’s conclusions were supported by sufficient
findings, which were in turn supported by clear, cogent, and con-
vincing evidence.

Appeal by Respondents from order entered 1 June 2018 by Judge
Charlie Brown in Rowan County District Court. Heard in the Court of
Appeals 30 May 2019.
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Jane R. Thompson for Petitioner-Appellee Rowan County
Department of Social Services.

Cranfill Sumner & Hartzog LLP, by Katherine Barber-Jones, for
guardian ad litem.

Dorothy Hairston Mitchell for Respondent-Appellant Mother.

Parent Defender Wendy C. Sotolongo, by Deputy Parent Defender
Annick Lenoir-Peek, for Respondent-Appellant Father.

DILLON, Judge.

Respondents, Mother and Father of the minor children T.H. (“Tonya”)
and M.H. (“Madeline”),! appeal from the trial court’s order terminating
their parental rights to the children. We hold the trial court did not abuse
its discretion in determining that termination of Mother’s parental rights
was in the children’s best interests, and we hold it properly concluded
grounds existed to terminate Father’s parental rights based on neglect.
We, therefore, affirm the trial court’s order.

I. Background

Respondents’ history with the Rowan County Department of Social
Services (“DSS”) dates back to 2011 due to substance abuse and men-
tal health issues and their lack of proper care and supervision of the
children. In November 2011, Mother tested positive for methadone and
amphetamines at Tonya’s birth, and Tonya had to remain in the hospital
for weeks due to significant withdrawal symptoms. From 2011 to 2016,
DSS received multiple reports regarding the family due to drug abuse
and supervision issues.

DSS most recently became involved with the family in early 2016
after receiving reports relating to Respondents’ substance abuse and
inappropriate living conditions. On 12 February 2016, DSS filed a juve-
nile petition alleging both juveniles to be neglected and dependent and
took the children into non-secure custody.

A week later, Respondents entered into an Out of Home Family
Services Agreement (OHFSA) in which they agreed to obtain and

1. Pseudonyms are used to protect the juveniles’ identities, see N.C. R. App. P. 42, and
for ease of reading.
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maintain appropriate housing, obtain and maintain employment, com-
plete substance abuse and mental health treatment, complete a psychi-
atric evaluation, submit to random drug screens, complete a parenting
education course, resolve all pending legal issues, and refrain from crim-
inal activity.

Five weeks later, on 31 March 2016, the trial court entered a con-
sent order, adjudicating the children neglected and dependent. The trial
court found that Respondents had multiple pending criminal charges
and continued to suffer from long-term, untreated substance abuse and
mental health issues. The court also found that the children were living
in an unsafe environment and were not receiving proper medical or den-
tal care. The court ordered Respondents to comply with the components
of their case plan. Over the next several months, however, both Mother
and Father were in and out of jail.

On 2 June 2016, Mother completed her substance abuse assessment
and was recommended to complete forty (40) hours of structured group
therapy and to see a psychiatrist. Mother attended one group session in
December 2016 but did not attend another session. On 23 January 2017,
Mother was arrested for obtaining a controlled substance by fraud or
forgery after attempting to fill her recently deceased mother’s prescrip-
tion for Alprazolam.

In June 2017, the trial court entered a permanency planning review
order, changing the primary permanent plan to adoption with a second-
ary plan of reunification. The trial court found that Respondents had not
made any progress on their case plans, finding that Respondents had
not participated in any treatment recommendations, including any sub-
stance abuse or mental health services, that they had not engaged in any
parenting education services, and that “[n]either parent understands the
severity of their [criminal] charges or the effect their criminal behavior
and incarcerations have on their children.”

A month later, in July 2017, DSS filed a petition to terminate
Respondents’ parental rights based on the grounds of neglect, willfully
leaving the children in foster care without making reasonable progress
to correct the conditions which led to the children’s removal, and will-
fully failing to pay a reasonable portion of the children’s cost of care. See
N.C. Gen. Stat. § 7B-1111(a)(1)-(3) (2017).

Eleven months later, in June 2018, following two hearings on the
matter, the trial court entered an order concluding that grounds existed
to terminate Respondents’ parental rights based on neglect and willfully
leaving the children in foster care without making reasonable progress,
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and that termination of Respondents’ parental rights was in the chil-
dren’s best interests.

Accordingly, the trial court terminated Respondents’ parental rights
to Tonya and Madeline. Respondents each filed timely written notice
of appeal.

II. Analysis

Mother and Father appeal, each bringing separate issues corre-
sponding to termination of their individual parental rights. We address
each respondent in turn.

A. Mother’s Appeal

[1] Mother does not challenge the trial court’s adjudication that grounds
existed to terminate her parental rights. Rather, Mother’s sole issue on
appeal is that the trial court abused its discretion in determining that
termination of her parental rights was in the children’s best interests.

After a trial court adjudicates the existence of at least one ground for
termination, the court must then determine at disposition whether ter-
mination is in the best interests of the child. N.C. Gen. Stat. § 7B-1110(a)
(2017). The court must consider the factors listed in Chapter 7B-1110(a).

“The court’s determination of the juvenile’s best interest will not be
disturbed absent a showing of an abuse of discretion.” In re E.M., 202
N.C. App. 761, 764, 692 S.E.2d 629, 630 (2010) (citation omitted). “Abuse
of discretion results where the court’s ruling is manifestly unsupported
by reason or is so arbitrary that it could not have been the result of a
reasoned decision.” State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523,
527 (1988) (citation omitted).

Mother first argues the trial court failed to make the written findings
required by Chapter 7B-906.2(b) of our General Statutes, which applies
to “permanency planning hearing[s],” in order to cease reunification
efforts. Specifically, Mother appears to view the requirements of Section
7B-906.2(b) as part of the court’s inquiry under Section 7B-1110(a)(3) in
a termination determination. Mother argues that reunification remained
the primary permanent plan at the time of the termination hearing,
and thus the court was required to make the necessary findings under
Chapter 7B-906.2(b) in order to cease reunification efforts. We disagree.

First, contrary to Mother’s assertion, reunification was not the
primary permanent plan at the time of the termination hearing. In a
30 June 2017 permanency planning order, the trial court changed the
permanent plan to a primary plan of adoption with a secondary plan
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of reunification. Second, a hearing on a petition to terminate parental
rights is not a permanency planning hearing. Section 7B-906.2 pertains
to permanent plans that must be established at permanency planning
hearings, while Chapter 7B, Article 11, the statute at issue here, provides
for the judicial procedures for terminating parental rights. See N.C. Gen.
Stat. § 7B-1100(1) (2017).

Mother relies on this Court’s recent decision in In re D.A. to support
her argument. However, In re D.A. was not an appeal from a termina-
tion order, but from a permanency planning order granting custody of
the child to the foster parents and waiving further review hearings. In
re D.A., ___N.C. App. ___, 811 S.E.2d 729 (2018). Mother has not cited
any authority requiring the trial court to make the findings set forth in
Section 7B-906.2(b) at a hearing for the termination of parental rights.

Here, the trial court found that terminating Respondents’ parental
rights “[was] necessary to accomplish the best permanent plan for the
juveniles, which is adoption.” Mother does not challenge this finding,
and it is therefore binding on appeal. In e D.L.H., 364 N.C. 214, 218, 694
S.E.2d 753, 755 (2010). Therefore, the trial court made the appropriate
finding addressing Section 7B-1110(a)(3), and Mother’s first argument
is overruled.

Mother next argues the trial court failed to consider three “other
relevant considerations” under Section 7B-1110(a)(6) in determining
termination was in the children’s best interest. Mother contends the trial
court failed to consider (1) her substantial progress toward her sobri-
ety, (2) the bond the children shared with her and other maternal family
members, and (3) DSS’s failure to make reasonable efforts toward reuni-
fication. We disagree and address each in turn.

Mother first asserts the trial court failed to consider the progress
she made toward her sobriety and self-sufficiency. The trial court’s find-
ings indicate that it did consider Mother’s claim regarding her prog-
ress toward her sobriety, finding that mother “report[ed] that she [had]
been sober for one year” and “that she tested negative on a drug screen
administered by her probation officer yesterday.” However, there was
evidence that Mother was incarcerated for all but a few days of that year
of her claimed sobriety. It is the trial “judge’s duty to weigh and consider
all competent evidence, and pass upon the credibility of the witnesses,
the weight to be given their testimony and the reasonable inferences to
be drawn therefrom.” In re Whisnant, 71 N.C. App. 439, 441, 322 S.E.2d
434, 435 (1984). Thus, it was within the trial court’s discretion to deter-
mine that Mother’s years of unaddressed substance abuse issues out-
weighed her claim of recent progress.



46 IN THE COURT OF APPEALS

IN RE T.H.
[266 N.C. App. 41 (2019)]

Next, Mother argues the trial court failed to consider the children’s
bond with both her and the children’s biological relatives. Contrary to
Mother’s assertion, the trial court did consider this bond and found that
there was not a strong bond. Specifically, the trial court found that

There is not a strong bond between the children and their
parents. [Tonya] does not have memories of being with
[Mother] and [Father] other than sitting in front of a TV.
[Tonya] was worried with adoption in the beginning as
she thought if she loved [her foster parents, Mr. and Mrs.
C,] then she would be betraying her parents. She does
not want to be removed from Mr. and Mrs. [C’s] home.
[Madeline] loves her parents. She worries about them and
remembers some of the things she was exposed to while
in the care of her parents. [Madeline] does not feel like
she is important to [Mother] and [Father]. [Madeline] has
referred to her parents [by their first names]. [Tonya] and
[Madeline] have not asked [Mr. and Mrs. C] to have con-
tact with [Mother] and [Father].

Mother does not challenge this finding, and therefore it is binding on
appeal. In re D.L.H., 364 N.C. at 218, 694 S.E.2d at 755.

Mother also contends the court failed to consider the bond the chil-
dren have with their biological relatives, namely their maternal aunt
and uncle and maternal grandfather, and argues that terminating her
parental rights threatens to destroy the bonds the children have with the
maternal family members. However, the trial court did make findings in
this regard, for instance, specifically finding that the children visit with
their maternal grandfather and their maternal aunt and uncle. Therefore,
we find no merit to Mother’s contention.

Lastly, Mother argues the trial court failed to consider DSS’s failure
to make efforts toward reunification. She argues DSS only contacted her
once a month while she was incarcerated and made no efforts to achieve
reunification. She contends that, once she was incarcerated, DSS gave
up on its reunification efforts, and that the court’s failure to consider this
factor was an abuse of discretion.

However, “[t]he trial court is not required to make findings of fact on
all the evidence presented, nor state every option it considered” when
determining its disposition under Section 7B-1110. In re J.A.A., 175 N.C.
App. 66, 75, 623 S.E.2d 45, 51 (2005). While the trial court must consider
all of the factors in Section 7B-1110(a), it only is required to make writ-
ten findings regarding those factors that are relevant. In re D.H., 232
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N.C. App. 217, 221, 753 S.E.2d 732, 735 (2014). A factor is relevant if
there is conflicting evidence concerning the factor such that it is placed
in issue. In re H.D., 239 N.C. App. 318, 327, 768 S.E.2d 860, 866 (2015).

There was no conflicting evidence concerning DSS’s efforts in con-
tacting Mother during her incarceration. The only evidence regarding
DSS’s reunification efforts comes from a social worker’s “previously-
provided sworn testimony” during the adjudication phase which was
incorporated without objection during the disposition phase. Because
this factor was not “placed in issue[,]” no findings regarding DSS’s
efforts toward reunification were required. Id. Mother has not provided
any indication that the trial court failed to consider this information in
making its determination.

Additionally, to the extent Mother attempts to excuse her failure
to make reasonable progress by claiming DSS failed to make efforts
toward reunification, Mother did not challenge the trial court’s adjudica-
tion that she willfully failed to make reasonable progress under Section
7B-1111(a)(2). By arguing that the trial court “failed to appreciate” DSS’s
alleged failure to make reunification efforts, Mother essentially contends
this evidence was not given sufficient weight by the trial court. However,
“[i]t is not the function of this Court to reweigh the evidence on appeal.”
Ganrrett v. Burris, 224 N.C. App. 32, 38, 735 S.E.2d 414, 418 (2012), aff’'d
per curiam, 366 N.C. 551, 742 S.E.2d 803 (2013).

In sum, we see no indication that the trial court failed to consider
any “relevant consideration” under the catch-all provision of Section
7B-1110(a)(6). A court is entitled to give greater weight to certain factors
over others in making its determination concerning the best interest of a
child. In re C.L.C., 171 N.C. App. 438, 448, 615 S.E.2d 704, 709-10 (2005)
(explaining that, though mother emphasized her bond with the child, “[t]he
trial court was, however, entitled to give greater weight to other facts
that it found”), aff’d per curiam in part, disc. review improvidently
allowed in part, 360 N.C. 475, 628 S.E.2d 760 (2006) (affirming the majority
opinion). The trial court’s order reflects that it properly considered the
required factors and made a reasoned determination that termination
was in the children’s best interests. Accordingly, we hold the trial court
did not abuse its discretion in determining that termination of Mother’s
parental rights was in the best interests of the children, and we affirm
the order terminating her parental rights.

B. Father’s Appeal

[2] Father’s counsel has filed a “no-merit” brief on his behalf in which
they state that, after a conscientious and thorough review of the record
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on appeal and transcripts, they were unable to identify any issue of
merit on which to base an argument for relief. Pursuant to Rule 3.1(e)
of the North Carolina Rules of Appellate Procedure, they request that
this Court conduct an independent examination of the case. N.C. R.
App. P. 3.1(e).

In accordance with Appellate Rule 3.1(e), appellate counsel wrote
Father a letter advising him of (1) counsel’s inability to find error; (2)
counsel’s request for this Court to conduct an independent review of the
record; and (3) Father’s right to file his own arguments directly with this
Court while the appeal is pending. Counsel attached to the letter a copy
of the record, transcript, and no-merit brief. Father, however, has not
submitted written arguments of his own to this Court.

As such, we are not required to conduct a review as neither Father
nor his counsel has brought forth any issue for our consideration. In
re L.V., __ N.C. App. __, , 814 S.E.2d 928, 928-29 (2018). That is,
the no-merit brief provision in Rule 3.1(e) promulgated by our Supreme
Court, which does not contain any such requirement, should not be
conflated with the requirements set forth by the United States Supreme
Court where no-merit briefs are filed in a criminal appeal. In re L.V, is
based on the following reasoning, as found in the concurring opinion in
State v. Velasquez-Cardenas, ___ N.C. ___ 815 S.E.2d 9 (2018).

Our State Constitution provides that our “Supreme Court shall
have exclusive authority to make rules of procedure and practice for
the Appellate Division.” N.C. Const. Art. IV, sec. 13(2). Pursuant to its
exclusive authority, our Supreme Court has promulgated Rule 28(a),
which limits the right of an appellant to a review by our Court to those
issues raised in its brief, though in our discretion we can waive Rule
28(a) by invoking Rule 2 of our Rules of Appellate Procedure in order
to review other issues not raised in the briefs. N.C. R. App. P. 2; N.C. R.
App. P. 28(a).

Rule 28(a)’s limited right to review, however, is qualified somewhat
by the United States Supreme Court decision in Anders v. California, in
which that Court determined that a criminal defendant has the right to a
review by an appellate court of issues not raised in his brief in certain
circumstances. Anders v. California, 386 U.S. 738, 744 (1967). Anders,
however, only applies to the first appeal of right in criminal cases, not to
parental rights appeals. Specifically, in Anders, that Court held that indi-
gent criminal defendants are entitled under our federal constitution to
certain procedures during a first appeal of right, where appointed coun-
sel fails to discern a non-frivolous appellate issue. Id. These procedures



IN THE COURT OF APPEALS 49

IN RE T.H.
[266 N.C. App. 41 (2019)]

include (1) the defendant’s right to file a brief when his attorney has
filed a “no merit” brief and (2) the defendant’s right to a full search of the
record by the appellate court, even if no meritorious issues were raised
by the defendant or his attorney.

In a later case, the U.S. Supreme Court held that, under our federal
constitution, an indigent defendant is not entitled to Anders procedures
on subsequent post-conviction appeals even where state law provides
such defendants a right to counsel for that appeal. See Pennsylvania
v. Finley, 481 U.S. 551, 554 (1987).

This present matter is not criminal in nature; therefore Anders does
not apply. Our General Assembly, however, has provided parents the
right to an appeal where their parental rights are terminated and a right
to counsel for that appeal. Our General Assembly, though, has not pro-
vided these parties the right to all Anders procedures, such as the right
to a full Anders review of issues not raised in the briefs. Neither our
State Constitution nor the federal constitution provides this right. And
our Supreme Court has not provided for such a right by appellate rule or
otherwise. Rather, our Supreme Court has restricted the right of review
in all appeals to those raised in the briefs. N.C. R. App. 28(a).

The Supreme Court had the opportunity to create a right to an
Anders-type review in parental rights cases, but that Court has not done
so. Specifically, in 2007, we held that an indigent parent with a statutory
right to counsel had no right to Anders procedures; but we urged “our
Supreme Court or the General Assembly to reconsider this issue.” In
re N.B., 183 N.C. App. 114, 117, 644 S.E.2d 22, 24 (2007). The General
Assembly has not responded. Our Supreme Court did respond by pro-
mulgating Rule 3.1(e), creating a right to some Anders-type procedures
in the termination of parental rights context. Specifically, where a party
typically has no right to file a separate brief when represented by coun-
sel, our Supreme Court created a right for an indigent parent to raise
issues in a separate brief where that parent’s counsel has filed a “no-
merit” brief. N.C. R. App. 3.1(e). However, our Supreme Court, in Rule
3.1(e), has not created any right for that parent to receive an Anders-
type review of the record by our Court for consideration of issues not
explicitly raised by the parent or that parent’s counsel.

Therefore, until our Supreme Court, by rule or holding, or our
General Assembly, by law, creates a right to an Anders-type review of
issues not raised by the parties or their counsel, we must follow our
Supreme Court’s Rule 28(a), which limits the right of appellants to a
review of issues actually raised in the briefs.
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This is not to say that we cannot exercise our discretion, pursuant
to Rule 2, to consider issues not properly raised in the briefs, which we
do here.

In our discretion, we have reviewed the transcript and record. Based
on our review, we are unable to find any prejudicial error in the trial
court’s order terminating Father’s parental rights. The termination order
contains sufficient findings of fact supported by clear, cogent, and con-
vincing evidence to support the conclusion that grounds exist to termi-
nate Father’s parental rights based on neglect. The trial court’s findings
demonstrate that the children were previously adjudicated neglected,
and that Father did not take any steps to correct the conditions that
led to the children being removed from his care, but instead absconded
from his probation with Mother. See In re M.J.S.M., ___ N.C. App. __,
__, 810 S.E.2d 370, 373 (2018) (“A parent’s failure to make progress in
completing a case plan is indicative of a likelihood of future neglect.”).
The trial court also made appropriate findings in determining that the
termination of Father’s parental rights was in the children’s best inter-
ests. See N.C. Gen. Stat. § 7B-1110(a).

AFFIRMED.
Judges TYSON and BERGER concur.

WENDY JOHNSON, PETITIONER
V.
NORTH CAROLINA DEPARTMENT OF PUBLIC SAFETY, RESPONDENT

No. COA18-822
Filed 18 June 2019

1. Civil Rights—contested case—sex discrimination—hiring
decision—burden-shifting framework for mixed motive
cases—applicable

In a contested case alleging sex discrimination where a female
employee of a state agency applied for an internal position that
eventually went to a highly qualified male candidate, the adminis-
trative law judge erred in applying the burden-shifting framework
from McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), rather
than the framework from Price Waterhouse v. Hopkins, 490 U.S. 228
(1989), for “mixed-motive” cases. The female employee presented
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direct evidence that sex was a motivating factor in the agency’s hir-
ing decision, where the hiring manager submitted a “request for can-
didate pre-approval” to the agency stating that the male candidate
would add diversity to an all-female staff.

2. Appeal and Error—mootness—contested case—state agency’s
hiring decision—alleged failure to apply veteran’s preference

In an appeal from a contested case where a state agency
employee was not hired for an internal position that she applied for,
the issue of whether the state agency improperly applied a veteran’s
preference (pursuant to N.C.G.S. § 126-80) was dismissed as moot.
The employee conceded that, even if the agency improperly applied
the veteran’s preference, that failure was harmless because she still
got to interview for the job and competed against applicants with
substantially equal qualifications.

Appeal by Petitioner from Final Decision and Amended Final
Decision entered 21 May 2018 by Administrative Law Judge David F.
Sutton in the Office of Administrative Hearings. Heard in the Court of
Appeals 30 January 2019.

Pope McMillan, PA., by Clark D. Tew, for petitioner-appellant.

Attorney General Joshua H. Stein, by Assistant Attorney General
Tamika L. Henderson, for respondent-appellee.

MURPHY, Judge.

This case requires us to consider whether the Administrative Law
Judge (“ALJ”) erred in applying the McDonnell Douglas burden-shifting
framework, rather than the Price Waterhouse mixed-motive burden-
shifting framework, in determining a claim of alleged discrimination
on the basis of sex. We conclude the ALJ applied the incorrect burden-
shifting framework. While we reverse and remand for further proceed-
ings, we dismiss as moot Appellant’s argument that the ALJ erred in
concluding that NCDPS improperly denied her veteran’s preference.

BACKGROUND

On 7 February 2017, the North Carolina Department of Public Safety
(“NCDPS”) internally announced that it was accepting applications for
a vacant Personnel Technician III position at the Western Foothills
Regional Employment Office (“WFREQ”). The posting described the
position as the salary administration specialist and assistant manager of
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WFREDO. It stated that applicants must possess “[d]emonstrated knowl-
edge and experience with using BEACON/SAP to include report gen-
eration” and “with salary administration in NC state government” and
“[c]onsiderable knowledge of state personnel policies and procedures
related to recruitment, employment and salary administration.” At the
time of the job posting, the entire staff of WFREO was female.

Appellant, Wendy Johnson (“Johnson”), was a female employed by
NCDPS as an Administrative Services Assistant V at Wilkes Correctional
Center when she applied for the position at WFREO. Johnson had a high
school education and 150 months of experience in State government
positions. Several other NCDPS employees applied for the position, and
an independent “screener” narrowed the applicant pool to seven individ-
uals to be interviewed based on selective criteria, including the candi-
dates’ education and experience and related knowledge, skills, abilities,
and competencies. The interview pool consisted of two male and five
female candidates, Johnson included.

Lou Ann Avery (“Avery”), the manager of WFREO and the hiring
manager for the vacant position, interviewed the seven candidates
with Larry Williamson (“Williamson”), the Superintendent at Foothills
Correctional Institution. At the interview, “each candidate was asked
a series of ‘benchmarked’ questions. Three of the nine questions were
not truly ‘benchmarked’; but were accompanied by vague and general-
ized instructions for scoring responses that left substantial room for
subjective interpretation by the interviewer in scoring those questions.”
Johnson received an overall interview score of “average.” Of the candi-
dates interviewed, only one candidate, a male, scored “above average.”

Avery decided to offer the male (“John Doe”) the position and
submitted her “Request for Candidate Pre-Approval” to NCDPS. The
Request stated the following under “justification”:

WFREO is recommending [John Doe] for the position
of Personnel Tech III. Mr. [Doe] has a Bachelor’s degree
and 104 months experience above minimum in Human
Resources, NCDPS and private sector. Mr. [Doe] brings
experience in Beacon, Benefits, NeoGov, BobJ reports
and supervisory. On February 22, 2017 we interviewed
a total of 7 applicants. Three applicants scored Average,
three scored Below Average, Mr. [Doe] was the only Above
Average score. Promoting Mr. [Doe] to the WFREO will
also add diversity to an all female staff. ] am recommend-
ing $42,159 salary for Mr. [Doe], a 10% increase from his
current salary.
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(emphasis added). Lisa Murray (“Murray”) at NCDPS approved Avery’s
Request without making any alterations to the justification.

After Johnson was informed that she was not selected for the posi-
tion, she spoke with Natalie Crookston (“Crookston”), another applicant
for the position who was not selected. Crookston stated she had spoken
with Avery, who “implied in the conversation” that Doe was selected
for the position because he was a male. Johnson subsequently filed a
Petition for a Contested Case Hearing in the Office of Administrative
Hearings (“OAH”), alleging discrimination based on sex and failure to
receive priority consideration for veteran’s preference. The matter was
heard before an ALJ in Catawba County, who concluded, “Petitioner
failed to carry her burden to demonstrate by a preponderance of the
evidence that the Respondent’s hiring decision was discriminatory.” The
ALJ also concluded “Petitioner failed to meet her burden of proof that
Respondent failed to properly apply the Veterans’ Preference in viola-
tion of [N.C.G.S.] § 126-82.” Johnson appeals.

ANALYSIS
A. Discrimination on the Basis of Sex

[1] Johnson argues the ALJ erred in applying the McDonnell Douglas
burden-shifting framework rather than the Price Waterhouse frame-
work. We agree.

1. Standard of Review

N.C.G.S. § 150B-51(b) provides the applicable standards of review in
appeals of final decisions by an administrative tribunal:

(b) The court reviewing a final decision may affirm the
decision or remand the case for further proceedings. It
may also reverse or modify the decision if the substantial
rights of the petitioners may have been prejudiced because
the findings, inferences, conclusions, or decisions are:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction
of the agency or administrative law judge;

(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible
... 1in view of the entire record as submitted; or
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(6) Arbitrary, capricious, or an abuse of discretion.
N.C.G.S. § 150B-51(b) (2017).

“Where the asserted error falls under subsections 150B-51(b)(5) and
(6), we apply the whole record standard of review.” Whitehurst v. East
Carolina Univ., ___ N.C. App. __, , 811 S.E.2d 626, 631 (2018). Under
this standard, we “examine all the record evidence—that which detracts
from the agency’s findings and conclusions as well as that which tends
to support them—to determine whether there is substantial evidence to
justify the agency’s decisions. Substantial evidence is relevant evidence
a reasonable mind might accept as adequate to support a conclusion.”
Id. (citations and internal quotation marks omitted).

“We conduct a de novo review of an asserted error of law falling
under subsections 150B-51(b)(1)-(4) ....” Id. at ___, 811 S.E.2d at 631.
“Under a de novo review, the court considers the matter anew and freely
substitutes its own judgment for that of the ALJ.” Id. (citation and inter-
nal quotations marks omitted).

2. Legal Frameworks

Under N.C.G.S. § 126-34.02, “[a]n applicant for State employment,
a State employee, or former State employee may allege discrimination
or harassment based on . . . sex . . . if the employee believes that he or
she has been discriminated against in his or her application for employ-
ment....” N.C.G.S. § 126-34.02(b)(1) (2017). “[W]e look to federal deci-
sions for guidance in establishing evidentiary standards and principles
of law to be applied in discrimination cases.” N.C. Dep’t. of Correction
v. Gibson, 308 N.C. 131, 136, 301 S.E.2d 78, 82 (1983).

There are multiple avenues by which a petitioner may establish a
causal connection between an adverse employment action and a discrim-
inatory motive on the basis of sex. Newberne v. Dep’t of Crime Control
and Public Safety, 359 N.C. 782, 790, 618 S.E.2d 201, 207 (2005). A peti-
tioner may rely on direct evidence of a single discriminatory motive,
such as an “employer’s admission that it took adverse action against
the plaintiff solely because of the” plaintiff’s sex or protected charac-
teristic. Id. (citation, alterations, and internal quotation marks omitted).
Recognizing that such evidence is rare, the U.S. Supreme Court created
a second avenue by which a plaintiff may establish a claim of sex dis-
crimination based on circumstantial evidence. McDonnell Douglas Corp.
v. Green, 411 U.S. 792, 802, 36 L. Ed. 2d 668, 677-78 (1973); Newberne,
359 N.C. at 790, 618 S.E.2d at 207. The McDonnell Douglas framework
created a burden-shifting scheme:
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Under the McDonnell Douglas/Burdine proof scheme,
once a plaintiff establishes a prima facie case of unlaw-
ful [discrimination], the burden shifts to the defendant to
articulate a lawful reason for the employment action at
issue. If the defendant meets this burden of production,
the burden shifts back to the plaintiff to demonstrate
that the defendant’s proffered explanation is pretextual.
The ultimate burden of persuasion rests at all times with
the plaintiff.

Newberne, 359 N.C. at 791, 618 S.E.2d at 207-08 (citations omitted).

A successful claim under the McDonnell Douglas framework
assumes a single discriminatory motive and that any preferred legiti-
mate motive is pretextual. Yet, there are situations where an employment
decision is the result of both legitimate and discriminatory motives. This
third avenue of proof is widely referred to as a “mixed-motive” case, first
recognized by the U.S. Supreme Court in Price Waterhouse v. Hopkins,
490 U.S. 228, 104 L. Ed. 2d 268 (1989). The plurality opinion created a
new burden-shifting framework for mixed-motive cases where, “once a
plaintiff . . . shows that gender played a motivating part in an employment
decision, the defendant may avoid a finding of liability only by proving
that it would have made the same decision even if it had not allowed
gender to play such a role.” Id. at 244-45, 104 L. Ed. 2d at 284. Justice
O’Connor concurred, stating, “In my view, in order to justify shifting the
burden on the issue of causation to the defendant, a disparate treatment
plaintiff must show by direct evidence that an illegitimate criterion was
a substantial factor in the decision.” Id. at 276, 104 L. Ed. 2d. at 304
(O’Connor, J., concurring).

Congress subsequently codified and, on multiple occasions, modi-
fied the mixed-motive framework. Under the Civil Rights Act of 1991:

a plaintiff succeeds on a mixed-motive claim if she dem-
onstrates that . . . sex ... was a motivating factor for any
employment practice, even though other factors also moti-
vated the practice. Once such a showing has been made,
the employer cannot escape liability. However, through
use of a limited affirmative defense, if an employer can
demonstrate that it would have taken the same action in
the absence of the impermissible motivating factor, it can
restrict a plaintiff’s damages to injunctive and declaratory
relief, and attorney’s fees and costs.
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Diamond v. Colonial Life Acc. Ins. Co., 416 F.3d 310, 317 (4th Cir. 2005)
(citations and internal quotation marks omitted). Yet, courts were still
divided as to whether direct evidence of discrimination was required for
a plaintiff to pursue a mixed-motive theory, with many relying on Justice
O’Connor’s concurrence in Price Waterhouse. Desert Palace, Inc.
v. Costa, 539 U.S. 90, 95, 156 L. Ed. 2d. 84, 91 (2003). In Desert Palace,
based on a plain reading of 42 U.S.C. § 2000e-2(m), the U.S. Supreme
Court held that “direct evidence of discrimination is not required in
mixed-motive cases|.]” Desert Palace, 539 U.S. at 101-02, 156 L. Ed. 2d
at 96.

It is elementary that, while “we look to federal decisions for guid-
ance in establishing evidentiary standards and principles of law to
be applied in discrimination cases[,]” those decisions are not binding
authority. See N.C. Dep’t of Corr. v. Gibson, 308 N.C. 131, 136, 301 S.E.2d
78, 82 (1983). Our courts have not directly addressed the evidentiary
showing required for a plaintiff alleging discrimination on the basis of
sex to succeed on a mixed-motive theory. However, our Supreme Court
addressed the proper mixed-motive framework for an unlawful retalia-
tion claim under the Whistleblower Act in Newberne. The Court engaged
in a similar analysis of the various avenues a plaintiff may use to estab-
lish a causal connection between protected activity and adverse employ-
ment action:

Therefore, claims brought under the Whistleblower Act
should be adjudicated according to the following pro-
cedures. First, the plaintiff must endeavor to establish a
prima facie case of retaliation under the statute. The plain-
tiff should include any available direct evidence that the
adverse employment action was retaliatory along with
circumstantial evidence to that effect. Second, the defen-
dant should present its case, including its evidence as to
legitimate reasons for the employment decision. Third,
once all the evidence has been received, the court should
determine whether the McDonnell Douglas or Price
Waterhouse framework properly applies to the evidence
before it. If the plaintiff has demonstrated that he or she
engaged in a protected activity and the defendant took
adverse action against the plaintiff in his or her employ-
ment, and if the plaintiff has further established by direct
evidence that the protected conduct was a substantial or
motivating factor in the adverse employment action, then
the defendant bears the burden to show that its legitimate
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reason, standing alone, would have induced it to make
the same decision. If, however, the plaintiff has failed to
satisfy the Price Waterhouse threshold, the case should
be decided under the principles enunciated in McDonnell
Douglas and Burdine, with the plaintiff bearing the bur-
den of persuasion on the ultimate issue whether the
employment action was taken for retaliatory purposes.

Newberne, 359 N.C. at 794, 618 S.E.2d at 209-10 (citations, alterations,
and internal quotation marks omitted) (emphasis in original). In a foot-
note, our Supreme Court acknowledged that Justice O’Connor’s concur-
rence and the direct evidence requirement has since been abrogated as
acknowledged in Desert Palace, but nevertheless states this abrogation
“applies only to claims brought under Title VII of the Civil Rights Act of
1964.” Id. at 793-94, 618 S.E.2d at 209, n.4.

Given that sex is a protected characteristic analogous to the pro-
tected activity under the Whistleblower Act, Newberne requires us to
apply its framework to claims of discrimination on the basis of sex
under N.C.G.S. § 126-34.02.

3. Discussion
The ALJ made the following conclusions in its Final Decision:

17. Petitioner has easily established the first three prongs
of aprima facie case of sex discrimination for failure to pro-
mote. She belongs to a protected class, she applied for the
Tech III position, and the Department doesn’t dispute that
Petitioner was qualified for the position. It is less clear that
Petitioner was rejected under circumstances giving rise to
an inference of unlawful discrimination. Nonetheless, the
undersigned will proceed as though Petitioner satisfied all
four elements of a prima facie case of sex discrimination.

20. The Department has articulated a legitimate, non-dis-
criminatory basis for not selecting Petitioner for the promo-
tion. Specifically, [Doe] was the most qualified candidate.
[Doe] had more education (a bachelor’s degree as com-
pared to Petitioner’s High School diploma), more supervi-
sory experience, and was rated higher on the interview.

Having determined, or at least assumed, that Johnson established a
prima facie case of discrimination on the basis of sex and that NCDPS
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introduced evidence of a legitimate, nondiscriminatory reason for the
employment action, the ALJ next determined whether Johnson offered
direct evidence that sex was a substantial or motivating factor in the
employment action.

“In saying that [sex] played a motivating part in an employment
decision, we mean that, if we asked the employer at the moment of the
decision what its reasons were and if we received a truthful response,
one of those reasons would be” the sex of applicant or employee. Price
Waterhouse, 490 U.S. at 250, 104 L. Ed. 2d. at 287-88. Direct evidence
of sex as a motiving factor “has been defined as evidence of conduct
or statements that both reflect directly the alleged [discriminatory]
attitude and that bear directly on the contested employment decision.”
Newberne, 359 N.C. at 792, 618 S.E.2d at 208-09 (citation, alteration, and
internal quotation marks omitted). Moreover, “direct evidence does not
include stray remarks in the workplace, statements by nondecisionmak-
ers, or statements by decisionmakers unrelated to the decisional pro-
cess itself.” Id.

The ALJ concluded that Johnson failed to produce direct evidence
that sex was a motivating factor in the employment action, making the
Price Waterhouse mixed-motive framework inapplicable:

30. Petitioner argues that she produced direct evidence
of discrimination which would require the undersigned
to employ the discrimination analysis set forth in Justice
O’Connor’s concurrence in Price Waterhouse v. Hopkins,
instead of the McDonnell Douglas “burden shifting”
analysis. . . .

31. Petitioner relies on Avery’s notation in the request
for candidate pre-approval that “promoting Mr. [Doe] to
the WFREO will also add diversity to an all female staff”
as direct evidence of discrimination. Avery’s comment is
not direct evidence of discrimination. To show discrimina-
tion by direct evidence, a plaintiff typically must show dis-
criminatory motivation on the part of the decision maker
involved in the adverse employment action. As discussed
above, Avery was motivated to hire [Doe] because he was
the most qualified candidate. Avery did not deny Petitioner
the promotion because of her sex, nor did Avery promote
[Doe] because of his sex.

We agree with Johnson that Conclusion of Law #31 was made in error.
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The undisputed statement made by Avery that Doe “will also add
diversity to an all female staff” is necessarily premised upon Doe’s sex.
That is, Doe adds diversity to an all-female staff because he is a male.
Avery’s use and reference to Doe’s sex in the justification for hire, taken
at face value, exhibit her view that his sex as a male was a benefit — a ben-
efit that Johnson, as a female, could not offer simply by the nature of her
sex. While gender may certainly “play a role in an employment decision
in the benign sense that these are human characteristics of which deci-
sionmakers are aware and about which they may comment in a perfectly
neutral and nondiscriminatory fashion[,]” this is not that situation. Price
Waterhouse, 490 U.S. at 277, 104 L. Ed. 2d. at 305 (O’Connor, J., concur-
ring). NCDPS argues that “Johnson’s contention that the reference to
diversity alone constituted direct evidence of discriminatory motive is
misplaced][,]” and cites several federal district court cases addressing
diversity policies in support of this argument. See Bernstein v. St. Paul
Cos., Inc., 134 F. Supp. 2d 730, 739 n. 12 (D. Md. 2001); Reed v. Agilent
Techs., Inc., 174 F. Supp. 2d 176, 185 (D. Del. 2001). These cases, how-
ever, are inapposite. This is not a challenge to an entity’s diversity policy
or the existence of a general policy promoting diversity awareness — it is
a challenge to a specific hiring decision.

Additionally, Avery’s statement bore directly on the contested
employment action and was not made by an individual unrelated to
the decisionmaking process. It strains credulity to argue that Avery’s
statement, made on an official employment document listing the
“JUSTIFICATION” for hire, does not bear directly on the contested
employment action — which candidate to hire. The ALJ found that
“Avery was the decision maker in the hiring process for the Tech III posi-
tion.” Her statement regarding Doe adding diversity to an all-female staff
was made in Avery’s “Request for Candidate Pre-Approval.” Murray then
adopted Avery’s recommendation, including the justification, wholesale
and without making any alterations. This remark was also not made out-
side of the decisionmaking process.

For these reasons, the ALJ erred in concluding that this evidence
was not direct evidence and thus erred in failing to apply the Price
Waterhouse mixed-motive framework.! The State argues that “assuming,

1. Johnson challenges numerous Findings of Fact, arguing these challenged find-
ings “led [the ALJ] to conclude that Price Waterhouse did not apply to this case.” We have
concluded that, based upon the undisputed statement in the justification for the recom-
mendation to hire Doe, the ALJ erred in failing to apply Price Waterhouse and that a new
determination under that framework is required. We need not address these additional
Findings of Fact.
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arguendo, that the evidence presented by Johnson is properly character-
ized as direct evidence, the virtual entirety of the remaining evidence pre-
sented below demonstrated that the Department would have made the
same hiring decision regardless of [Doe’s] gender.” It contends, “under
either analytical framework, Johnson’s discrimination claim failed as a
matter of law and the evidence supported a finding that no sex discrimi-
nation occurred.” It is beyond our role as an appellate court to reweigh
evidence under a fundamentally different burden-shifting framework.
See Fuller v. Phipps, 67 F.3d 1137, 1141 (4th Cir. 1995) (“Employment
discrimination law recognizes an important distinction between mixed-
motive and pretext cases. The distinction is critical, because plaintiffs
enjoy more favorable standards of liability in mixed-motive cases....”),
overruled in part by Desert Palace, Inc. v. Costa, 539 U.S. 90, 156 L.
Ed. 2d 84 (2003). This is solely the role of the ALJ. As such, our hold-
ing goes no further than to reverse and remand for the ALJ to apply the
correct framework, reweigh the evidence accordingly, and issue a new
Final Decision.

B. Veteran’s Preference

[2] Johnson also contends the trial court erred in concluding that she
failed to meet her burden of proof that NCDPS failed to properly apply a
veterans’ preference. We disagree.

N.C.G.S. § 126-80 states:

It shall be the policy of the State of North Carolina that, in
appreciation for their service to this State and this country
during a period of war, and in recognition of the time and
advantage lost toward the pursuit of a civilian career, vet-
erans shall be granted preference in employment for posi-
tions subject to the provisions of this Chapter with every
State department, agency, and institution.

N.C.G.S. § 126-80 (2017). It is the applicant’s burden to “submit a DD
Form 214, Certificate of Release or Discharge from Active Duty, along
with a State Application for Employment . . . to the appointing author-
ity.” 25 N.C.A.C. 1H.1102. The appointing authority is then “responsible
for verifying eligibility and may request additional documentation as is
necessary to ascertain eligibility.” Id. The veterans’ preference applies
in limited circumstances when an applicant is applying for a promotion:

(d) For promotion, reassignment and horizontal transfer,
after applying the preference to veterans