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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NorTH CAROLINA
AT
RALEIGH

HOLLIS L. BATSON anp CAROL D. BATSON, LAWRENCE F. BALDWIN
aNDp ELIZABETH C. BALDWIN, BALDWIN-BATSON
OWNERS’ ASSOCIATION, INC., PETITIONERS
V.
COASTAL RESOURCES COMMISSION axo NORTH CAROLINA DEPARTMENT
OF TRANSPORTATION, RESPONDENTS

No. COA21-110
Filed 1 March 2022

Attorney Fees—against state agency—judicial review—civil
action—gatekeeping decision—prevailing party

Where petitioner landowners prevailed in a judicial review of a
decision by the Coastal Resources Commission—which in its statu-
tory gatekeeping role under N.C.G.S. § 113A-121.1 had denied as
frivolous petitioners’ request for a regulatory challenge to a bridge
replacement—the trial court had authority to award attorney fees
to petitioners under N.C.G.S. § 6-19.1. The judicial review proceed-
ing challenging the agency’s gatekeeping decision was a civil action
contesting State action, and petitioners were the prevailing party
in that proceeding regardless of the outcome of the administrative
challenge to the underlying permitting decision.

Attorney Fees—against state agency—substantial justifica-
tion for agency decision—sufficiency of findings

Where petitioner landowners’ request for a regulatory challenge
to a bridge replacement was denied as frivolous by the Coastal
Resources Commission in its statutory gatekeeping role under
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2 IN THE COURT OF APPEALS

BATSON v. N.C. COASTAL RES. COMM’'N
[282 N.C. App. 1, 2022-NCCOA-122]

N.C.G.S. § 113A-121.1 and the trial court awarded attorney fees to
petitioners under N.C.G.S. § 6-19.1 after petitioners successfully
challenged the gatekeeping decision, the order of attorney fees was
vacated and remanded for further proceedings. Because the order
was unclear as to whether the agency knowingly applied the wrong
standard, further findings were needed to support the conclusion
that the agency acted without substantial justification.

Judge TYSON dissenting.

Appeal by respondent from order entered 23 September 2020 by
Judge Charles H. Henry in Carteret County Superior Court. Heard in the
Court of Appeals 17 November 2021.

Davis Hartman Wright PLLC, by I. Clark Wright, Jr., for
petitioners-appellees.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Mary L. Lucasse, for respondent-appellant Coastal
Resources Commission.

DIETZ, Judge.

This appeal concerns the Coastal Resources Commission’s conduct
in a permit challenge to the Harkers Island Bridge replacement. By stat-
ute, the Commission must screen requests from third parties seeking
to challenge this sort of permitting decision and deny requests that the
Commission determines to be frivolous.

The Commission denied Petitioners’ request for a regulatory chal-
lenge as frivolous, and Petitioners sought judicial review in the trial
court. The court rejected the Commission’s reasoning and remanded for
an administrative proceeding. The court later awarded attorneys’ fees
against the Commission, and the Commission appealed that award.

As explained below, we hold that the trial court had the authority to
award attorneys’ fees for this type of agency decision. But we remand
the case for additional findings with respect to whether the Commission
acted without substantial justification. On remand, the trial court may
make additional findings on the existing record or conduct any further
proceedings the court deems necessary in the interests of justice.
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Facts and Procedural History

In 2019, the North Carolina Division of Coastal Management is-
sued a permit to the North Carolina Department of Transportation for
construction of a new bridge to replace the aging bridges connecting
Harkers Island to the mainland of our State.

Petitioners are nearby landowners who believed there were is-
sues with DOT’s permit. By law, third parties impacted by this type of
permitting decision may challenge the regulatory decision through a
contested case proceeding. But the General Statutes also impose a gate-
keeping role on the Coastal Resources Commission. Under N.C. Gen. Stat.
§ 113A-121.1, a third party “who is dissatisfied with a decision to deny or
grant a minor or major development permit may file a petition for a con-
tested case hearing only if the Commission determines that a hearing is
appropriate.” N.C. Gen. Stat. § 113A-121.1(b). The Commission’s deter-
mination “shall be based on whether the person seeking to commence a
contested case: (1) Has alleged that the decision is contrary to a statute
or rule; (2) Is directly affected by the decision; and (3) Has alleged facts
or made legal arguments that demonstrate that the request for the hear-
ing is not frivolous.” Id.

Petitioners submitted a one-page request for authorization to pur-
sue a contested case challenging the permit, and the Commission denied
the request. The Commission concluded that Petitioners failed to dem-
onstrate “that the Request for a hearing is not frivolous.”

Section 113A-121.1 permits judicial review of the Commission’s de-
cision and Petitioners promptly sought judicial review in the trial court.
After a hearing, the trial court rejected the Commission’s determination
and remanded the matter to the Office of Administrative Hearings for a
contested case proceeding. Relevant to this appeal, the trial court found
that the Commission’s repeated determinations that Petitioners’ claims
were frivolous “are not supported by the record, or the plain meaning
of the words ‘not frivolous’ as used in N.C.G.S. §113A-121.1(b)(3).” The
Commission did not appeal the trial court’s order.

Petitioners later requested an award of attorneys’ fees and costs
against the Commission under N.C. Gen. Stat. § 6-19.1. The trial court
granted the request in a written order with findings of fact and conclu-
sions of law and awarded $89,444.36 in attorneys’ fees to Petitioners.
The Commission timely appealed.
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Analysis

I. Trial court authority to award fees under N.C. Gen.
Stat. § 6-19.1

[1] The Commission first challenges the authority of the trial court to
award attorneys’ fees under N.C. Gen. Stat. § 6-19.1. The Commission
contends that the statute does not apply to its actions in its statutory
gatekeeping role under N.C. Gen. Stat. § 113A-121.1.

A trial court may award attorneys’ fees only as authorized by stat-
ute. City of Charlotte v. McNeely, 281 N.C. 684, 691, 190 S.E.2d 179, 185
(1972). This Court reviews whether particular statutory language au-
thorizes an award of attorneys’ fees de novo. Applewood Props., LLC
v. New S. Props., LLC, 366 N.C. 518, 522, 742 S.E.2d 776, 779 (2013).

This case is governed by Section 6-19.1(a) of our General Statutes,
which permits an award of attorneys’ fees against a State agency by a
prevailing party who is contesting state action and demonstrates that
the agency acted without substantial justification in pressing its claim:

§ 6-19.1. Attorney’s fees to parties appealing or
defending against agency decision.

(a) In any civil action, other than an adjudication for
the purpose of establishing or fixing a rate, or a dis-
ciplinary action by a licensing board, brought by the
State or brought by a party who is contesting State
action pursuant to G.S. 150B-43 or any other appro-
priate provisions of law, unless the prevailing party
is the State, the court may, in its discretion, allow the
prevailing party to recover reasonable attorney’s fees,
including attorney’s fees applicable to the adminis-
trative review portion of the case, in contested cases
arising under Article 3 of Chapter 150B, to be taxed as
court costs against the appropriate agency if:

(1) The court finds that the agency acted without sub-
stantial justification in pressing its claim against the
party; and

(2) The court finds that there are no special circum-
stances that would make the award of attorney’s
fees unjust.

N.C. Gen. Stat. § 6-19.1(a).
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Our Supreme Court has held that the purpose of this statute mirrors
the federal Equal Access to Justice Act, with which it shares “similar
language.” Crowell Constructors v. State ex rel. Cobey, 342 N.C. 838,
843, 467 S.E.2d 675, 679 (1996). That purpose is to ensure private parties
effectively can participate in the court process when facing the govern-
ment—whose resources substantially outweigh ordinary citizens—by
permitting recovery of litigation expenses when the government acts
unreasonably. See, e.g., Roanoke River Basin Assn v. Hudson, 991 F.2d
132, 138 (4th Cir. 1993).

The Commission presents several reasons why it believes its action
in this case cannot meet the statutory criteria of Section 6-19.1(a). First,
the Commission argues that its “gate-keeper decision is not a civil ac-
tion nor is an appeal of the Commission’s gate-keeper decision.” But it
is now well-settled that a petition for judicial review is “a civil action.”
Winkler v. N.C. State Bd. of Plumbing, 374 N.C. 726, 733, 843 S.E.2d 207,
212 (2020). So, for example, when a State agency denied an administra-
tive request for rulemaking and the applicant later petitioned for judicial
review and secured an order commanding the agency to commence the
rulemaking, we held that the judicial review proceeding was a civil ac-
tion. Table Rock Chapter of Trout Unlimited v. Envtl. Mgmt. Comm’n,
191 N.C. App. 362, 363-64, 663 S.E.2d 333, 335 (2008). Similarly here,
Petitioners sought permission to begin an administrative proceeding,
but the Commission declined to grant that permission. The applicable
statute expressly provides that the Commission’s “determination that a
person may not commence a contested case is a final agency decision
and is subject to judicial review under Article 4 of Chapter 150B of the
General Statutes.” N.C. Gen. Stat. § 113A-121.1(b). That judicial review
proceeding, under settled law, is a civil action. Winkler, 374 N.C. at 733,
843 S.E.2d at 212; Table Rock, 191 N.C. App. at 363-64, 663 S.E.2d at 335.

Moreover, as our Supreme Court observed in Winkler, the General
Assembly excluded certain agency decisions subject to judicial review
from the scope of Section 6-19.1. 374 N.C. at 733, 843 S.E.2d at 212. Had
our legislature intended to insulate the Commission’s gatekeeper de-
cisions from the statute as well, “the legislature could have explicitly
excepted” the Commission’s decisions as it did those other agency deci-
sions. Id. Accordingly, we hold that a judicial review proceeding chal-
lenging the Commission’s gatekeeper decision under N.C. Gen. Stat.
§ 113A-121.1 is a civil action contesting State action that falls within the
language of N.C. Gen. Stat. § 6-19.1.

Our dissenting colleague raises his own issues with the trial court’s
order, none of which are advanced by the Commission, and for good
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reason. First, the dissent argues that the trial court lacked subject mat-
ter jurisdiction over this fee petition because “Petitioners did not submit
a request for attorney’s fees initially to the Commission, in their petition
for judicial review, or to the OAH at any time.”

This argument ignores both the language of the statute and settled
case law. Petitioners were not required to assert their fee request before
the Commission or in their initial petition for judicial review to confer
subject matter jurisdiction on the trial court. Section 6-19.1 provides that
the “party shall petition for the attorney’s fees within 30 days following
final disposition of the case.” N.C. Gen. Stat. § 6-19.1. Filing the petition
within 30 days of final disposition is the “jurisdictional prerequisite to
the award of attorney’s fees.” Daily Express, Inc. v. Beatty, 202 N.C.
App. 441, 446, 688 S.E.2d 791, 796 (2010).

This “final disposition” occurs “after the decision has become final
and it is too late to appeal.” Whiteco Indus., Inc. v. Harrelson, 111 N.C.
App. 815, 818, 434 S.E.2d 229, 232 (1993) (emphasis in original). Thus, to
confer jurisdiction over a fee request under Section 6-19.1, a petitioner
must file the petition within 30 days after the expiration of any time to
appeal the trial court’s order. Daily Express, 202 N.C. App. at 446, 688
S.E.2d at 796. Here, as Petitioners explained in their petition, the trial
court entered its order rejecting the Commission’s final agency decision
on 27 April 2020. The time for the Commission to appeal expired 30 days
after entry of that order. Petitioners filed their petition for attorneys’
fees on 17 June 2020. That petition was timely filed within 30 days af-
ter the expiration of the time to appeal the trial court’s order and thus
within 30 days after “final disposition” of the matter. Id.

Our dissenting colleague next asserts that the trial court, in a
judicial review proceeding, sits as “an appellate court” and thus the su-
perior court “could not find the requisite facts to award the attorney’s
fees.” This is wrong. Our appellate courts repeatedly have held that trial
courts, sitting in their “appellate” role in judicial review proceedings,
have the authority to later award attorneys’ fees under Section 6-19.1
and to make the corresponding fact findings necessary to support that
award. See, e.g., Winkler, 374 N.C. at 733-35, 843 S.E.2d at 212-13.

Our dissenting colleague also contends that the “superior court di-
vested jurisdiction when the 27 April 2020 judicial review remand order
was entered.” Again, this is wrong. As discussed above, Section 6-19.1’s
“plain language requires a prevailing party seeking recovery of attor-
ney’s fees to ‘petition’ for them.” Hodge v. N.C. Dep’t of Transp., 161
N.C. App. 726, 729, 589 S.E.2d 737, 739 (2003). The petition must be filed
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within 30 days after final disposition of the matter. Id. The reason why
this attorneys’ fees request must be made in the form of a petition is that,
in most cases, once there is a final disposition and the time to appeal is
exhausted, the trial court will no longer have jurisdiction over the un-
derlying case. The use of a petition for attorneys’ fees within the 30-day
window acts as a “jurisdictional prerequisite” that confers subject mat-
ter jurisdiction on the trial court to address the request for attorneys’
fees, notwithstanding that the court no longer has jurisdiction over the
matter that gave rise to the fee request. Id.

Our dissenting colleague also argues that a provision in Chapter
150B authorizing administrative law judges to award attorneys’ fees
in contested case proceedings preempts N.C. Gen. Stat. § 6-19.1 in this
case. Again, this is not an argument advanced by the Commission be-
cause this argument is precluded by controlling case law that repeatedly
has interpreted Section 6-19.1 to permit an award of attorneys’ fees in
matters that stem from administrative proceedings under Chapter 150B.
See, e.g., Kelly v. N.C. Dep’t of Env’t & Nat. Res., 192 N.C. App. 129, 142,
664 S.E.2d 625, 634 (2008).

Our colleague’s argument also is flatly inconsistent with the text of
N.C. Gen. Stat. § 6-19.1, which states that “the court may, in its discre-
tion, allow the prevailing party to recover reasonable attorney’s fees,
including attorney’s fees applicable to the administrative review portion
of the case, in contested cases arising under Article 3 of Chapter 150B,
to be taxed as court costs against the appropriate agency ....” N.C. Gen.
Stat. § 6-19.1(a). This portion of the statute was added in a bill whose
title explains that it is an act “to authorize the courts to award reason-
able attorney’s fees for administrative hearings.” 2000 N.C. Sess. Laws
190. Thus, there is no principled basis to assert that the attorneys’ fees
provision in Chapter 150B, even if it applied in this case, is a bar to an
award under Section 6-19.1.

We must add “even if it applied in this case” here because, of course,
Petitioners are not seeking attorneys’ fees for any portion of the Chapter
150B contested case proceeding challenging the State’s permitting deci-
sion. The General Assembly chose to confer on the Coastal Resources
Commission the power to act as a gatekeeper and prevent parties from
initiating contested case challenges to certain permitting decisions. N.C.
Gen. Stat. § 113A-121.1. But the General Assembly also chose to make
the Commission’s ruling a “final agency decision” and give the courts the
power to review that decision: “A determination that a person may not
commence a contested case is a final agency decision and is subject to
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judicial review under Article 4 of Chapter 150B of the General Statutes.”
Id. § 113A-121.1(b).

Thus, in this case, Petitioners challenged a final agency decision,
prevailed in court, and then sought attorneys’ fees for the costs of bring-
ing that challenge to the final agency decision in the court system. Their
fee request against the Commission has nothing to do with the separate
contested case proceeding that they later pursued.

The Commission next argues that Section 6-19.1 does not apply
because the petitioners were not “prevailing parties” under the stat-
ute. This Court has “adopted the merits test as the proper standard for
awarding attorney’s fees to ‘prevailing’ parties pursuant to N.C. Gen. Stat.
§ 6-19.1.” H.B.S. Contractors, Inc. v. Cumberland Cty. Bd. of Educ.,
122 N.C. App. 49, 57, 468 S.E.2d 517, 522-23 (1996). Under that test, “per-
sons may be considered prevailing parties for the purposes of attorney’s
fees if they succeeded on any significant issue in the litigation which
achieves some of the benefit the parties sought in bringing the suit.” Id.
at 517, 468 S.E.2d at 523.

Here, Petitioners fall squarely into the definition of a prevailing
party under the merits test. The Commission exercised its gatekeeper
authority and denied Petitioners the right to challenge the underlying
regulatory action in an administrative proceeding on the ground that
Petitioners’ challenge was frivolous. As noted above, this was a final
agency decision. Petitioners then sought judicial review in the courts,
and the trial court rejected the Commission’s determination and ordered
that Petitioners could pursue their administrative challenge to the per-
mit. Under the merits test, Petitioners were the prevailing parties in that
judicial review proceeding because they succeeded in the relief they
sought when they petitioned for judicial review. Id.

The Commission and our dissenting colleague respond by arguing,
in essence, that this was not the end of the case but merely the begin-
ning. They argue that the trial court’s order sent the case back to begin
an administrative proceeding, and thus Petitioners cannot claim to be
“prevailing parties” because the administrative process is far from over
at that stage. But this argument misses the point—the challenged state
action was the Commission’s final agency decision that Petitioners’ re-
quest to begin an administrative review process was frivolous. This, in
turn, prevented Petitioners from pursuing any administrative claims at
all. Petitioners challenged that state action in court and prevailed, end-
ing the court’s role on that question. Thus, they are prevailing parties
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under the merits test, regardless of whether they ultimately prevailed in
the administrative challenge to the permitting decision.

In sum, we hold that the trial court properly determined that it had
authority to award attorneys’ fees to Petitioners under N.C. Gen. Stat.
§ 6-19.1.

II. Substantial justification for agency decision

[2] The Commission next argues that, even if the trial court had author-
ity to award attorneys’ fees under Section 6-19.1, the court abused its
discretion when it determined that the Commission’s position was not
substantially justified.

The trial court’s overall decision to award attorneys’ fees under N.C.
Gen. Stat. § 6-19.1 is reviewed for abuse of discretion. Winkler, 374 N.C.
at 734, 843 S.E.2d at 213. But the determination of whether an agency
“acted without substantial justification is a conclusion of law.” Farly
v. Cty. of Durham, Dep’t of Soc. Servs., 193 N.C. App. 334, 346, 667 S.E.2d
512, 522 (2008). Substantial justification means “justified to a degree
that could satisfy a reasonable person.” Williams v. N.C. Dep’t of Env’t
& Nat. Res., 166 N.C. App. 86, 89-90, 601 S.E.2d 231, 233 (2004). “In or-
der to show it acted with substantial justification, the burden is on the
agency to demonstrate that its position, at and from the time of its initial
action, was rational and legitimate to such a degree that a reasonable
person could find it satisfactory or justifiable in light of the circumstanc-
es then known to the agency.” Id. at 90, 601 S.E.2d at 233.

Here, the Commission explained its reasons for denying Petitioners’
request for administrative review in a lengthy, written agency decision.
The trial court rejected that reasoning and found it to be wrong. But
the Commission’s stated reasons—although wrong—on their face are
ones that a reasonable person could find satisfactory or justifiable.
Specifically, the Commission thoroughly analyzed each conceivable
ground asserted in Petitioners’ one-page request for administrative re-
view and determined repeatedly that it would be “frivolous to hold a
contested case hearing in OAH” with respect to those claims because
there was no administrative jurisdiction or Petitioners could not prevail
on the claims.

Still, this case is more complicated because the term “frivolous” is a
term of art with a settled meaning in the context of legal or administra-
tive claims. Importantly, frivolous does not mean unlikely to succeed or
meritless. Instead, a claim is generally viewed as “frivolous” only if its
“proponent can present no rational argument based upon the evidence
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or law in support of it.” Philips v. Pitt Cty. Mem’l Hosp., Inc., 242 N.C.
App. 456, 458, 775 S.E.2d 882, 884 (2015).

Petitioners contend that the Commission, although purporting to
consider whether the claims were frivolous in its gatekeeping analysis,
instead was examining whether it believed the claims had any merit or
were likely to succeed. Petitioners assert that the Commission used this
approach to readily deny administrative review of their claims, as the
Commission has done with nearly all third-party requests for administra-
tive review in recent years. Petitioners presented evidence concerning
the Commission’s practices including the final agency decision in this
case; an affidavit discussing the origin of the “not frivolous” language in
the statute; evidence that the Commission denied the vast majority of all
third-party requests for administrative review as frivolous; and evidence
that a Commission decision after the trial court in this case granted the
petition for judicial review now clearly describes and applies the correct
definition of the term “frivolous.”

It is unclear from the trial court’s order whether the trial court, too,
found that the Commission knowingly applied the wrong standard in
order to deny administrative review to Petitioners and other third-party
claimants. In its order awarding fees, the trial court found that the cen-
tral issue before the court in the proceeding was the Commission’s “in-
terpretation and application of the phrase ‘not frivolous’ as set forth in
N.C.G.S. § 113A-121.1(b)(3).” But the trial court did not make a specific
finding that the Commission’s erroneous analysis was an intended prac-
tice by the Commission, as opposed to a reasonable error in applying
law to facts in its analysis in this case.

This is a critical fact question because, if the trial court found that
the Commission knowingly was applying the wrong legal standard,
that would constitute a lack of substantial justification. Tay v. Flaherty,
100 N.C. App. 51, 56, 394 S.E.2d 217, 220 (1990). In Tay, for example,
this Court held that the Guilford County Department of Social Services
was not substantially justified in terminating the petitioner’s benefits—
despite evidence that reasonable people could view the agency’s actions
as justified, such as affidavits from the trial judge and attorneys practic-
ing in this subject matter area stating that they believed DSS acted ap-
propriately—because there was evidence that DSS knew the applicable
law did not support its position. Id.

Ordinarily, a trial court is not required to make any fact findings in
awarding attorneys’ fees under N.C. Gen. Stat. § 6-19.1 except for those
addressing the reasonableness of the requested attorneys’ fees. Early,
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193 N.C. App. at 347, 667 S.E.2d at 522-23. However, because the trial
court made fact findings concerning the Commission’s conduct in this
case, but did not make a finding concerning the Commission’s knowl-
edge of the appropriate test for assessing frivolous claims, we are reluc-
tant to impute that finding to the trial court. This Court is permitted to
review the record to assess whether competent evidence supports im-
plied findings by a trial court, but we cannot find facts ourselves. Pharr
v. Atlanta & C. Air Line Ry. Co., 132 N.C. 418, 423, 44 S.E. 37, 38 (1903)
(“It is well settled that this court cannot find facts.”). Thus, we believe
the appropriate course is to remand to the trial court to provide an op-
portunity for the court to make additional fact findings that reflect the
trial court’s intent with respect to its ruling.

Accordingly, we vacate the trial court’s order and remand for further
proceedings. On remand, the trial court may enter a new order based on
the existing record or may conduct any further proceedings necessary
to resolve this matter in the interests of justice.

Because we are vacating the order and remanding for additional
findings, we need not address the Commission’s remaining challenges
to the attorneys’ fees award at this time. Likewise, we need not address
our dissenting colleague’s discussion of the amount of attorneys’ fees
awarded. But because our dissenting colleague suggests that the case
should be remanded to determine whether the attorneys’ fees report-
ed by Petitioners’ counsel are a violation of the Rules of Professional
Conduct, we conclude by noting that the courts have concurrent juris-
diction over the professional conduct of attorneys appearing before
them. Boyce v. N.C. State Bar, 2568 N.C. App. 567, 576, 814 S.E.2d 127,
133 (2018). The trial court reviewed the attorneys’ fees request, includ-
ing the invoices and accompanying affidavits, and made a fact finding
that the fees were “fair and reasonable.” To avoid any uncertainty on
this question, we hold that the attorneys’ fee request does not raise any
ethical concerns under the Rules of Professional Conduct.

Conclusion

We vacate the trial court’s order and remand for further proceedings.

VACATED AND REMANDED.
Judge GRIFFIN concurs.

Judge TYSON dissents by separate opinion.
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TYSON, Judge, dissenting.

North Carolina follows the “American Rule” prohibiting or re-
stricting awards of attorney’s fees against an opposing party in an ac-
tion. Ehrenhaus v. Baker, 243 N.C. App. 17, 27-8, 776 S.E.2d 699, 705-06
(2015). Under the “American Rule,” each party is responsible to pay its
own attorney’s fees, whether they win, lose, settle, or draw in the under-
lying litigation. In re King, 281 N.C. 533, 540, 189 S.E.2d 158, 162 (1972).
Our Supreme Court has also held a trial court may award attorney’s fees
only if and when strictly authorized by statute, narrowly construed. City
of Charlotte v. McNeely, 281 N.C. 684, 691, 190 S.E.2d 179, 185 (1972).
See Stillwell Enters., Inc. v. Interstate Equip. Co., 300 N.C. 286, 290, 266
S.E.2d 812, 815 (1980) (Lease provision “allowing the lessor reasonable
attorneys’ fees should the lease obligation be collected by an attorney
after maturity, can be enforced only to the extent that the same is ex-
pressly allowed by statute.”).

Petitioners submitted a one-page request for authorization to pur-
sue a contested case under North Carolina Administrative Procedure
Act (“NCAPA”), N.C. Gen. Stat. § 150B (2021) to challenge a DOT high-
way bridge replacement permit the Commission had issued. Petitioners
asserted “the bulkhead is to be constructed adjacent to our riparian /
littoral properties.”

The Commission reviewed the request and concluded Petitioners
had failed to demonstrate “that the Request for a hearing is not frivo-
lous” and properly denied their request. I agree the superior court’s order
must be reversed or vacated and remanded. Upon remand, Petitioners’
motion for attorney’s fees must be dismissed. I respectfully dissent.

I. Appellate Judicial Review

The superior court acted as a reviewing appellate court and was
without jurisdiction to enter an award for attorney’s fees because: (1)
Petitioners did not seek or raise the issue of attorney’s fees before the
Commission or the Office of Administrative Hearings (“OAH”) prior to
dismissal of its contested case; (2) an appellate court cannot find facts
to support an award of attorney’s fees; and, (3) the superior court was
divested of jurisdiction in this contested upon remand to the OAH.

Presuming the superior court had retained or possessed jurisdic-
tion, upon remand Petitioners’ motion must be dismissed because it
does not allege any statutory basis to award attorney’s fees. The superi-
or court lacked any authority to award Petitioners’ attorney’s fees under
these facts.
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II. Lack of Jurisdiction of Superior Court
A. No Jurisdiction to Award Attorney’s Fees

Appeals from the Commission to superior court are governed by
N.C. Gen. Stat. §§ 113A-121.1(b) and -123(a) (2021). In reviewing the
Commission’s decision under this statute “the superior court sits as
an appellate court, and no longer sits as the trier of fact.” Johnson
v. Robertson, 227 N.C. App. 281, 286, 742 S.E.2d 603, 607 (2013). The
review of a superior court sitting as an appellate court “is based solely
upon the record from the prior proceedings.” N.C. Dep’t of Transp.
v. Davenport, 108 N.C. App. 178, 181, 423 S.E.2d 327, 329 (1992) (citing
Batch v. Town of Chapel Hill, 326 N.C. 1, 11, 387 S.E.2d 655, 662 (1990)).

Contrary to the majority’s opinion, this Court as “an appellate court
has the power to inquire into jurisdiction in a case before it at any time,
even sua sponte.” Xiong v. Marks, 193 N.C. App. 644, 652, 668 S.E.2d 594,
599 (2008) (citations omitted). “A jurisdictional default . . . precludes
the appellate court from acting in any manner other than to dismiss the
appeal.” Dogwood Dev. & Mgmt. Co. LLC v. White Oak Transp. Co., 362
N.C. 191, 197, 657 S.E.2d 361, 365 (2008) (citation omitted).

“[I]t is a universal rule of law that parties cannot, by consent, give a
court, as such, jurisdiction over subject matter of which it would other-
wise not have jurisdiction. Jurisdiction in this sense cannot be obtained
by consent of the parties, waiver, or estoppel.” Hart v. Thomasville
Motors, Inc., 244 N.C. 84, 88,92 S.E.2d 673, 676 (1956) (citations omitted).

Our Appellate Rules require parties to preserve issues for appellate
review by “present[ing] to the [lower court] a timely request, objection
or motion[.]” N.C. R. App. P. 10(a)(1). Petitioners did not submit a re-
quest for attorney’s fees initially to the Commission, in their petition for
judicial review, or to the OAH at any time before or after the Petitioners
and the North Carolina Department of Transportation (“DOT”) settled and
the contested case before the OAH was dismissed.

Petitioners also failed to preserve the right to petition for payment
of attorney’s fees in the Settlement Agreement, Release and Covenant
Not to Sue or in the Jane’s Creek Improvements Agreement between the
DOT, the North Carolina Coastal Federation, and Petitioners. The issue
of attorney’s fees was never properly asserted before any tribunal nor
preserved prior to dismissal of the contested case.

In order to award attorney’s fees, a court must find facts “to sup-
port the court’s conclusion that this was a reasonable fee such as the
time and labor expended, the skill required to perform the legal services
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rendered, the customary fee for like work, or the experience and abil-
ity of the attorney.” Morris v. Bailey, 86 N.C. App. 378, 387, 3568 S.E.2d
120, 125 (1987) (citations omitted). A superior court sitting as an appel-
late court cannot make these factual findings when no motion and find-
ings were made below. See Davenport, 108 N.C. App. at 181, 423 S.E.2d
at 329.

The majority’s opinion cites Daily Express, Inc. v. Bealty, and as-
serts: “Petitioners were not required to assert their fee request before
the Commission or in their initial petition for judicial review to confer
subject matter jurisdiction on the trial court.” This conclusion is con-
trary to the holding in Daily Express. Daily Express, Inc. v. Beatty, 202
N.C. App. 441, 456, 688 S.E.2d 791, 802 (2010). In that case, the petition-
ers had appealed to the superior court for de novo review pursuant to
N.C. Gen. Stat. § 20-91.1, and not under N.C. Gen. Stat. §§ 113A-121.1(b)
or the NCAPA under § 150B. See id. at 449, 688 S.E.2d at 798.

In Daily Express, the petitioners had requested attorney’s fees in
the complaint and in the motion for summary judgment. The trial court
awarded fees in its order of summary judgment and without a formal
petition. Id. at 447, 688 S.E.2d at 797.

The trial court entered an order “granting Petitioner’s motion for
summary judgment; denying Respondent’s motion for summary judg-
ment; ordering Respondent to refund to Petitioner the full amount of
the civil penalty assessed in the amount of $24,208.00 plus interest and
ordering Respondent to pay to Petitioner its reasonable attorney’s fees.”
Id. at 441-42, 688 S.E.2d at 793-94 (internal quotation marks and altera-
tions omitted).

Here, the superior court’s order on judicial review remanded the
case, divesting jurisdiction, as established below. The superior court,
sitting as an appellate court, could not find the requisite facts to award
the attorney’s fees, nor could it make such a conclusion on an issue not
preserved in the settlement agreement or raised at any time before the
Commission or the OAH. Davenport, 108 N.C. App. at 181, 423 S.E.2d at
329; N.C. R. App. P. 10(a)(1).

B. Superior Court Divested of Jurisdiction upon Remand

“[A] court loses jurisdiction over a cause after it renders a final de-
cree[.]” Wildcatt v. Smith, 69 N.C. App. 1, 11, 316 S.E.2d 870, 877 (1984)
(citations omitted). By order entered 27 April 2020, the superior court
granted Petitioners’ Petition for Judicial Review and remanded the case
to allow Petitioners to file a contested case petition before the OAH. On
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17 June 2020, Petitioners filed a “Corrected Petition for Fees and Costs
Pursuant to N.C.G.S. § 6-19.1” in the superior court.

The parties entered mediated settlement talks on 28 July 2020. On
31 July 2020, the superior court held a hearing on Petitioners’ motion for
attorney’s fees. The parties filed the Settlement Agreement, Release and
Covenant Not to Sue and the Jane’s Creek Improvements Agreement
between the DOT, the Coastal Federation, and Petitioners with the OAH
on 25 September 2020.

The majority’s opinion cites Hodge v. N.C. Dep’t of Transp., 161 N.C.
App. 726, 589 S.E.2d 737 (2003) for the proposition the trial court’s re-
mand disposition did not divest it of jurisdiction. This notion is contrary
to the holding of Hodge. In Hodge, an employee challenged his dismiss-
al before “the Office of Administrative Hearings, the State Personnel
Commission, the Wake County Superior Court, . . . this Court,” before
our Supreme Court held the employee had been improperly classified as
“policymaking exempt” and terminated. Id. at 727, 589 S.E.2d at 738.

The employee was reinstated and awarded back pay. Id. Seventeen
months after the Supreme Court had entered its decision, the employee
petitioned in superior court for attorney’s fees pursuant to N.C. Gen.
Stat. § 6-19.1. Id. This Court reversed the superior court’s award of at-
torney’s fees because the petition was filed seventeen months after the
Supreme Court’s decision, which occurred well after the “jurisdictional
prerequisite.” Id. at 729, 589 S.E.2d at 739. Hodge does not provide any
guidance or binding precedent for a trial court retaining jurisdiction
over attorney’s fees following a jurisdictionally-divesting remand. Id.

The superior court’s award of attorney’s fees is not related to the
court’s ability to “correct or enforce its judgment.” Id. The superior
court divested jurisdiction when the 27 April 2020 judicial review
remand order was entered. The parties had invoked jurisdiction under
the NCAPA, and had begun to hold §150B contested case proceedings
with the OAH. The superior court’s award of attorney’s fees is properly
vacated. See Alexander v. N.C. State Bd. of Elections, 281 N.C. App.
495, 503, 2022-NCCOA-52, § 28, 869 S.E.2d 765, 772 (2022) (Three judge
panel was without jurisdiction to award attorney’s fees where trial court
retained jurisdiction over as applied challenges.).

III. Statutory Authority to Award Fees

The Commission also correctly argues N.C. Gen. Stat. § 6-19.1 does
not apply to its actions in its statutory gatekeeping role under N.C. Gen.
Stat. § 113A-121.1 (2021), or thereafter to this contested case under N.C.
Gen. Stat. § 150B.
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N.C. Gen. Stat. § 6-19.1(a) expressly exempts attorney’s fees to a pe-
titioner contesting an agency decision, “(a) In any civil action . . . brought
by a party who is contesting State action pursuant to G.S. 150B-43 [Right
to Judicial Review] or any other appropriate provisions of law.” N.C.
Gen. Stat. § 6-19.1(a) (2021).

When interpreting the parties’ arguments, we must first determine
the relative applicability of N.C. Gen. Stat. § 150B-33(b) and N.C. Gen.
Stat. § 6-19.1. In reviewing these statutes, we are guided by several
well-established principles and precedents of statutory construction.

“The principal goal of statutory construction is to accomplish the
legislative intent.” Lenox, Inc. v. Tolson, 353 N.C. 659, 664, 548 S.E.2d
513, 517 (2001) (citation omitted). “The best indicia of that intent are the
language of the statute . . . , the spirit of the act and what the act seeks
to accomplish.” Coastal Ready-Mix Concrete Co. v. Bd. of Comm’rs, 299
N.C. 620, 629, 265 S.E.2d 379, 385 (1980) (citation omitted).

“When construing legislative provisions, this Court looks first to
the plain meaning of the words of the statute itself[.]” State v. Ward, 364
N.C. 157, 160, 694 S.E.2d 729, 731 (2010). “Interpretations that would cre-
ate a conflict between two or more statutes are to be avoided, and stat-
utes should be reconciled with each other whenever possible.” Taylor
v. Robinson, 131 N.C. App. 337, 338, 508 S.E.2d 289, 291 (1998) (cita-
tions, internal quotation marks, and ellipses omitted). “[S]tatutes in pari
materia must be read in context with each other.” Cedar Creek Enters.
v. Dep’t of Motor Vehicles, 290 N.C. 450, 454, 226 S.E.2d 336, 338 (1976)
(citation omitted).

“[W]lhen two statutes arguably address the same issue, one in
specific terms and the other generally, the specific statute controls.”
High Rock Lake Partners, LLC v. N.C. Dep’t of Transp., 366 N.C. 315,
322, 735 S.E.2d 300, 305 (2012) (citations omitted). Our Supreme Court
further held: “when that specific statute is clear and unambiguous, we
are not permitted to engage in statutory construction in any form. [Our
Courts] may not construe the statute in pari materia with any other stat-
utes, including those that treat the same issue generally.” Id.

Further, “where a literal interpretation of the language of a statute
will lead to absurd results, or contravene the manifest purpose of the
Legislature, as otherwise expressed, the reason and purpose of the law
shall control.” State v. Beck, 359 N.C. 611, 614, 614 S.E.2d 274, 277 (2005)
(quoting Mazda Motors of Am., Inc. v. Sw. Motors, Inc., 296 N.C. 357,
361, 250 S.E.2d 250, 253 (1979)).
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In Winkler v. N.C. State Bd. of Plumbing, 374 N.C. 726, 730, 843
S.E.2d 207, 210 (2020), cited in the majority’s opinion, our Supreme
Court interpreted N.C. Gen. Stat. § 6-19.1(a) in the context of a supe-
rior court awarding attorney’s fees in a disciplinary action by a licens-
ing board. The Supreme Court held the “words and punctuation used in
N.C.G.S. § 6-19.1” are ambiguous. Id.

Our Supreme Court also held the purpose of the amendment in
N.C. Gen. Stat. § 6-19.1 was to “curb unwarranted, ill-supported suits
nitiated by State agencies” that occur “when a State agency . . . press|es]
a claim against [a] party ‘without substantial justification.” ” Crowell
Constructors v. State ex rel. Cobey, 342 N.C. 838, 844, 467 S.E.2d 675,
679 (1996) (emphasis supplied).

The State neither “initiate[d]” nor “press[ed]” a claim against the
Petitioners “without substantial justification” to satisfy the statute.
Crowell Constructors, 342 N.C. at 844, 467 S.E.2d at 679; N.C. Gen.
Stat. § 6-19.1(a). Ignoring the more specific provisions of N.C. Gen. Stat.
§ 150B-33(b)(11), any reliance upon N.C. Gen. Stat. § 6-19.1 under these
facts and procedural history is reversible error.

The NCAPA contains a specific attorney’s fees provision that is
applicable to agency actions and “contested cases” and pre-empts
N.C. Gen. Stat. § 6-19.1(a) in this case. Under the NCAPA for an “ag-
grieved party”:

an administrative law judge may: Order the assess-
ment of reasonable attorneys’ fees and witnesses’
fees against the State agency involved in contested
cases decided under this Article where the adminis-
trative law judge finds that the State agency named as
respondent has substantially prejudiced the petition-
er’s rights and has acted arbitrarily or capriciously
or under Chapter 126 where the administrative law
judge finds discrimination, harassment, or orders
reinstatement or back pay.

N.C. Gen. Stat. § 150B-33(b)(11) (2021).

The requirements of N.C. Gen. Stat. § 113A-121.1(b) outline and de-
lineate Petitioners’ action to challenge the Commission’s DOT bridge
replacement permit:

A person other than a permit applicant or the
Secretary who is dissatisfied with a decision to deny
or grant a minor or major development permit may
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Jile a petition for a contested case hearing only if
the Commission determines that a hearing 1S
appropriate. A request for a determination of the
appropriateness of a contested case hearing shall
be made in writing and received by the Commission
within 20 days after the disputed permit decision is
made. A determination of the appropriateness of a
contested case shall be made within 30 days after
a request for a determination is received and shall
be based on whether the person seeking to commence
a contested case:

(1) Has alleged that the decision is contrary to a
statute or rule;

(2) Is directly affected by the decision; and

(3) Has alleged facts or made legal arguments that
demonstrate that the request for the hearing 1is
not frivolous.

N.C. Gen. Stat. § 113A-121.1(b)(2021) (emphasis supplied).

All three of these elements are stated in the conjunctive and must
be satisfied by Petitioner. Id.; see Lithium Corp. of Am. v. Town of
Bessemer City, 261 N.C. 532, 535, 135 S.E.2d 574, 577 (1964) (“Ordinarily,
when the conjunctive ‘and’ connects words, phrases or clauses of a stat-
utory sentence, they are to be considered jointly.”) (citation omitted).

The Commission denied Petitioners’ request for a contested case
hearing under N.C. Gen. Stat. § 150B, based upon Petitioners’ failure in its
one-page petition to carry its burden to allege evidence or to assert legal
arguments to demonstrate the DOT bridge replacement permit violated
any “statute or rule.” N.C. Gen. Stat. § 113A-121.1. The Commission’s
threshold gate-keeping standard of review under this statute correctly
places the burden on Petitioners to meet all statutory requirements. Id.

This “burden on Petitioners” is an even lower standard for a court
to uphold the Commission than the standard of review under a Rule
12(b) motion, which places the burden on the movant and deferentially
reviews the non-movant’s pleadings. Id.; see Holton v. Holton, 258 N.C.
App. 408, 416, 813 S.E.2d 649, 655 (2018) (“The scope of our review is
‘whether, as a matter of law, the allegations of the complaint, treated
as true, are sufficient to state a claim upon which relief may be granted
under some legal theory.” ") (citation omitted).
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Under either this “only if the Commission determines” statutory
standard, under N.C. Gen. Stat. § 113A-121.1, or under a Rule 12(b) stan-
dard, Petitioners are not a “prevailing party.” The reviewing court made
no decision on the underlying merits, if any, of Petitioners’ claims assert-
ed in its de minimis one-page petition, other than it was “not frivolous.”
See N.C. Gen. Stat. § 113A-121.1(b)(3). Respondent correctly argues
Petitioners cannot meet the definition of being a “prevailing party” since
the interlocutory remand order only allowed Petitioner to file a contest-
ed case and is not a final determination on any merits.

No final determination on the underlying issues or merits of their
one-page assertions was ever reached because Petitioners settled with
DOT, after mediation, without the Commission being a party thereto.

After Petitioners filed their contested case petition in Office of
Administrative Hearings, the parties mediated. The parties agreed the
DOT would request a modification of the permit at issue and settled
the case. The Commission was not present or a party to the mediated
settlement agreement. “[T]he mere fact that plaintiffs obtained a settle-
ment does not automatically transform them into prevailing parties for
purposes of an award of attorney’s fees.” House v. Hillhaven, Inc., 105
N.C. App. 191, 195, 412 S.E.2d 893, 896 (1992).

The Commission correctly argues its “gatekeeping” and threshold
determination under the statute was not the end of the case, but was
merely the beginning, similar to the court’s denial of a Rule 12(b) dis-
missal motion. The Commission also correctly contends the superior
court’s order was interlocutory and merely sent the case back to begin an
administrative contested case proceeding under N.C. Gen. Stat. § 150B.

Petitioners cannot claim to be “prevailing parties” because the ad-
ministrative review on a contested case was just beginning at that stage.
Upon de novo review, the superior court’s conclusion of law that “[t]he
petitioners, therefore were the prevailing party” is erroneous, prejudi-
cial, and is properly vacated.

Contrary to the majority’s notion, our Supreme Court’s interpreta-
tion and holding in Winkler is neither applicable nor controlling to the
facts or procedural history sub judice. In Winkler, the Court recognized
“a disciplinary action does not become a civil action until either party
petitions for judicial review of the decision of the board or commission,
and the matter becomes a contested case before a judge.” Winkler, 374
N.C. at 733, 443 S.E.2d at 212.
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The Supreme Court merely held the General Assembly had shown
no intent to prohibit a superior court from awarding attorney’s fees in
a disciplinary action by a licensing board. Id. at 734, 843 S.E.2d at 213.
Despite this dicta, the Court’s final holding in Winkler was to deny the
award of attorney’s fees. Id. at 736, 843 S.E.2d at 214. Nothing in
the facts nor procedural history of this case remotely resembles the
facts or procedural posture that was present in Winkler.

IV. Presuming Statutory Authority to Award

Even if the trial court could have considered the Petitioners’ motion
for attorney’s fees at this point under any statutory authority or legal
theory, Petitioners’ motion should be remanded for the eight findings
under Rule 1.5 regarding fees under the State Bar’s statutory authority
stated in N.C. Gen. Stat. § 84-23 (2021):

(a) A lawyer shall not make an agreement for, charge,
or collect an illegal or clearly excessive fee or charge
or collect a clearly excessive amount for expenses.
The factors to be considered in determining whether
a fee is clearly excessive include the following:

(1) the time and labor required, the novelty and dif-
ficulty of the questions involved, and the skill
requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will
preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for
similar legal services;

(4) the amount involved and the results obtained,;

(5) the time limitations imposed by the client or by
the circumstances;

(6) the nature and length of the professional rela-
tionship with the client;

(7) the experience, reputation, and ability of the
lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

27 N.C. Admin. Code 2.1.05 (Supp. 2021). These eight factors must be
satisfied by the claimant and found conjunctively. See Lithium Corp. of
Am., 261 N.C. at 535, 135 S.E.2d at 577.
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In 2007, the State Bar issued Formal Ethics Opinion 13 under Rule
1.5 and ruled an attorney must: (1) “establish a reasonable hourly
rate for his services and for the services of his staff” to insure hon-
est billing predicated on hourly charges; (2) “disclose the basis for the
amounts charged[;]” (3) “avoid wasteful, unnecessary, or redundant
procedures|;]” and (4) “ensure the total cost to the client is not clearly
excessive.” 2007 Formal Ethics Opinion 13 (emphasis supplied).

A superior court must make findings addressing the reason-
ableness of the requested fees prior to awarding attorney’s fees.
FEarly v. County of Durham, Dep’t of Soc. Servs., 193 N.C. App. 334, 347,
667 S.E.2d 512,522-23 (2008). This Court exercises authority to review the
record de novo to assess whether competent evidence supports the trial
court’s findings and whether its finding support the de novo review of its
application and conclusions of laws. Pharr v. Atlanta & C. Air Line
Ry. Co., 132 N.C. 418, 423, 44 S.E. 37, 38 (1903).

Returning to Winkler, the Supreme Court “adopted a middle-ground
objective standard to require the agency to demonstrate that its posi-
tion, at and from the time of its initial action, was rational and legitimate
to such degree that a reasonable person could find it satisfactory or jus-
tifiable in light of the circumstances then known to the agency.” Winkler,
374 N.C. at 735, 843 S.E.2d at 213.

The Supreme Court concluded: “Despite failing to prevail on the
merits of its claim, the Board was substantially justified in contending
that Winkler engaged in the type of conduct the Board was authorized to
discipline.” Id. The Supreme Court held, “the trial court erred in award-
ing Winkler attorney’s fees, pursuant to N.C.G.S. § 6-19.1, because there
was substantial justification for the Board’s claims.” Id.

The Commission clearly explained its threshold denial of Petitioners’
request for a contested case administrative review under N.C. Gen. Stat.
§ 150B in a lengthy, written agency decision. The Commission thorough-
ly analyzed each conceivable ground Petitioners had asserted in their
one-page request for administrative review.

The Commission repeatedly determined that it would be “frivolous
to hold a contested case hearing in OAH” under N.C. Gen. Stat. § 150B
with respect to those claims because no administrative jurisdiction ex-
isted under N.C. Gen. Stat. § 113A-121.1(b) and Petitioners had failed to
carry their burden and demonstrate a threshold showing of any basis
to prevail on the claims. Although the superior court rejected that rea-
soning, the Commission’s bases as stated on their face, as in Winkler, are
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ones which a “reasonable person could find” satisfactory or justifiable.
Id. at 736, 843 S.E.2d at 214.

Presuming N.C. Gen. Stat. § 6-19.1(a) has applicability to these facts
and procedural posture, the reviewing court cannot enter any award of
fees until:

(1) The court finds that the agency acted without
substantial justification in pressing its claim
against the party; and

(2) The court finds that there are mno special
circumstances that would wmake the award of
attorney’s fees unjust. The party shall petition for
the attorney’s fees within 30 days following final
disposition of the case. The petition shall be sup-
ported by an affidavit setting forth the basis for
the request.

Id. (emphasis supplied).

Petitioners’ motion for attorney’s fees asserts reimbursement and
payment for 194.3 hours, all billed at one rate of $475.00 per hour,
and seeks over $90,000 in taxpayer funds. The motion contains no delin-
eation of partners, associates, or paralegal hours spent or rates billed,
only one set hourly rate. See 27 N.C. Admin. Code 2.1.05; 2007 Formal
Ethics Opinion 13.

The Commission also asserts it is unjust to award fees for work
performed when the invoices do not support the claim and Petitioners
fail to differentiate between the hours their attorney spent pursuing an
injunction against DOT and those spent working on the petition for judi-
cial review of the Commission’s permit.

The superior court’s finding of fact 11 confirms the Commission’s
arguments as follows:

11. Beginning on June 1, 2019 and continuing through
April 30, 2020, attorney Wright and his staff provided
to the petitioners 194.2 hours of valuable legal services
in connection with the judicial review and injunctive
relief proceedings before the court. Using a fair
and reasonable hourly rate of $475.00, the appropriate
reasonable attorney’s fee recoverable by petitioners
for these legal services totals $92,245.00. The petition-
ers also incurred during that time reasonable costs
of $2,248.36. The court incorporates the affidavit of
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attorney Wright and the detailed invoices generated
by him that described his legal work. These invoices
were sent to his clients who have paid $53,000.00 of
the billed total. The court finds that these invoices
provide adequate and reasonable documentation of
the time expended in the representation of the peti-
tioners. (emphasis supplied).

The superior court’s conclusion of law number 4 states, in part,
that “[t]he [Commission’s] conclusion that the claims and allegations of
CAMA permitting violations raised by the petitioners were frivolous and
groundless was not supported by the record.” Conclusion of law num-
ber 8 states, in part, that “[t]he petitioners are to be awarded $89,444.36
in attorney’s fees and costs.” These conclusions of law are erroneous,
prejudicial, and are properly vacated or reversed.

V. Conclusion

The superior court, as a reviewing appellate court, remanded juris-
diction for Petitioners to file a petition for a contested case under the
NCAPA. That court’s jurisdiction ended, and no authority remained for it
to consider Petitioners’ pre-emptory motion for attorney’s fees. Neither
Petitioners’ petition for judicial review, nor the settlement agreement
with DOT, nor the dismissal of the contested case before the OAH pre-
served Petitioners’ right to seek attorney’s fees. Petitioners also failed
to file any motion for attorney’s fees before the Commission under
N.C. Gen. Stat. § 113A or before the OAH pursuant to N.C. Gen. Stat.
§ 150B-33(b)(11).

As the Supreme Court held in Winkler, under de novo review, the
Commission, “[d]espite failing to prevail on the merits of its claim, . . .
was substantially justified in” concluding Petitioners’ one-page pe-
tition failed to carry its burden and to comply with N.C. Gen. Stat.
§ 113A-121.1(b). “[T]he trial court erred in awarding [Petitioners’] at-
torney’s fees, pursuant to N.C.G.S. § 6-19.1, because there was substan-
tial justification for the [Commission’s reasoned decision].” Winkler, 374
N.C. at 736, 843 S.E.2d at 214; see Crowell Constructors, 342 N.C. at 844,
467 S.E.2d at 679 (N.C. Gen. Stat. § 6-19.1 was intended to “curb un-
warranted, ill-supported suits initiated by State agencies” that occur
“when a State agency . . . press[es] a claim against [a] party ‘without
substantial justification.” ) (emphasis supplied).

The superior court’s order is properly vacated and remanded for
dismissal of Petitioners’ motion for attorney’s fees under any and all of
the grounds shown above. I respectfully dissent.
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CARMELA BLACKWELL, EMPLOYEE, PLAINTIFF
V.
NORTH CAROLINA DEPARTMENT OF PUBLIC INSTRUCTION/BUNCOMBE COUNTY
SCHOOLS, EmpLOYER, SELF-INSURED (SEDGWICK CMS, ADMINISTRATOR), DEFENDANT

No. COA20-829
Filed 1 March 2022

Workers’ Compensation—disability award—conversion from
periodic payments to lump sum—uncertain number of future
payments—calculation

The Industrial Commission erred by denying plaintiff’s request
to have her workers’ compensation award be converted from
weekly payments to a lump-sum award under a misapprehension
of law. Under N.C.G.S. § 97-44, although a lump sum award may not
exceed the uncommuted value of future periodic installments, there
was no prohibition against a lump-sum award merely because the
number of payments, which in this case were to last for the rest of
plaintiff’s life, could not be ascertained with certainty. On remand,
the Commission was directed to determine whether plaintiff’s
request was an “unusual case” pursuant to section 97-44 to make
a lump-sum award appropriate and, if so, to consider evidence—
including the mortality table in N.C.G.S. § 8-46—to determine the
number of installments plaintiff was expected to receive in order to
calculate the amount of the lump sum.

Appeal by Plaintiff from Opinion and Award entered 7 August
2020 by Chair Philip A. Baddour, III, for the North Carolina Industrial
Commission. Heard in the Court of Appeals 7 September 2021.

Thomas F. Ramer for the Plaintiff.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Patrick S. Wooten, for the State.

DILLON, Judge.

11 This case concerns an injured employee seeking to convert her
workers’ compensation disability award of periodic payments to a
lump-sum award.
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1. Background

Plaintiff is a former high school teacher who was injured while on
the job breaking up a fight. She was diagnosed with numerous physical
and mental injuries.

The Full Commission found Plaintiff to be permanently and totally
disabled and awarded her weekly benefits. Some time later, Plaintiff re-
quested that her award be converted into a single, lump-sum payment,
as allowed by N.C. Gen. Stat. § 97-44 (2018).

The Deputy Commissioner denied her request. Her request was like-
wise denied on appeal at the Full Commission. Plaintiff timely appealed
to our Court.

II. Standard of Review

“[TThe full Commission is the sole judge of the weight and cred-
ibility of the evidence, [and] appellate courts reviewing Commission
decisions are limited to reviewing whether any competent evidence sup-
ports the Commission’s findings of fact and whether the findings of fact
support the Commission’s conclusions of law.” Deese v. Champion Int’l
Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000). The Commission’s
findings of fact are conclusive on appeal if supported by competent
evidence, and its conclusions of law are reviewed de novo. Hilliard
v. Apex Cabinet Co., 305 N.C. 593, 595, 290 S.E.2d 682, 684 (1982).

III. Analysis
A. Lump Sum Award

The Commission denied Plaintiff’s request based on its belief that
a lump-sum award was not allowed in any situation where the number
of future payments was not certain, as is the case here. Specifically,
Plaintiff is eligible to receive weekly benefits for the rest of her life, how-
ever long that might be.

Plaintiff argues that the Commission misapprehended the law. As
explained below, we agree and remand the matter to the Commission
for reconsideration of Plaintiff’s request.

Our Workers’ Compensation Act allows the Commission to allow
future benefits to be paid in a lump-sum:

Whenever any weekly payment has been continued
for not less than six weeks, the liability therefor may,
in unusual cases, where the Industrial Commission
deems it to be to the best interest of the employee
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or his dependents, or where it will prevent undue
hardships on the employer or his insurance carrier,
without prejudicing the interests of the employee or
his dependents, be redeemed, in whole or in part, by
the payment by the employer of a lump sum which
shall be fixed by the Commission, but in no case
to exceed the uncommuted value of the future
wnstallments which may be due under this Article.

N.C. Gen. Stat. § 97-44 (2021) (emphasis added).

The Commission based its denial of Plaintiff’s motion on the clause
italicized above (the “Uncommuted Value Clause”). The Commission
reasoned this clause prohibits any lump-sum award which would exceed
the sum of the future installments that are being replaced. And, here, the
number of future installments due Plaintiff is unknowable, as her week-
ly compensation may be terminated upon death or upon a showing that
she is capable of returning to suitable employment. See N.C. Gen. Stat.
§ 97-2(22). Accordingly, the Commission reasoned, it was not allowed
to make a lump-sum award as any such award could exceed the amount
Plaintiff would have otherwise received had she continued receiving her
benefits in weekly installments, something that the Uncommuted Value
Clause prohibits.

Our Court, however, has recognized that “[a]wards for permanent
disability may be paid in weekly installments or in one lump sum.”
Freeman v. Freeman, 107 N.C. App. 644, 654, 421 S.E.2d 623, 628 (1992).
Our Court has also upheld a lump-sum award under Section 97-44, in
Harris v. Lee Paving, 47 N.C. App. 348, 267 S.E.2d 381 (1980), granted to
the surviving spouse of an employee killed during employment. Though
not expressly noted in that opinion, the number of future installments
due that spouse was unknowable, as the surviving spouse could have
died before all future installments she may have been eligible for would
have been paid, or she could have remarried. See N.C. Gen. Stat. § 97-38
(compensation payable to surviving spouse to continue “during her . . .
lifetime or until remarriage”). Our Court has never, otherwise, interpret-
ed the Uncommuted Value Clause to restrict lump-sum awards only in
those instances where the number of future installments is certain.

Accordingly, we conclude that the Commission has the authority
in unusual cases to award a lump-sum, even where the sum of future
benefits is not certain, if there is competent evidence tending to show
how long the plaintiff was reasonably likely to have received future ben-
efits. For instance, if the Commission appropriately determines that a
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lump-sum is warranted, it may consider competent evidence concern-
ing Plaintiff’s life expectancy. Our General Assembly, for example,
has provided a mortality table—an aid for calculating an individual’s
life-expectancy—that may be used for lump-sum award calculations:

Whenever it is necessary to establish the expectancy
of continued life of any person from any period of the
person’s life, whether the person is living at the time
or not, the table hereto appended shall be received in
all courts and by all persons having power to deter-
mine litigation, as evidence].]

N.C. Gen. Stat. § 8-46 (2021). As with other cases involving permanent
disability where the plaintiff’s life expectancy is an issue, see Gillikin
v. Burbage, 263 N.C. 317,327, 139 S.E.2d 753, 761 (1965), the Commission
may consider this statutory table as evidence in determining one’s life
expectancy in the context of a workers’ compensation proceeding.

Our Court in Harris did hold that the phrase “uncommuted value
of future installments” means that expected future installments may,
but need not, be “commuted to its present value” by the Commission in
calculating a lump-sum award. 47 N.C. App. at 352, 267 S.E.2d at 384.

However, where a lump-sum award is deemed appropriate, the
Commission should discount the sum of expected future benefits when
there is competent evidence available to set an appropriate discount
rate. Indeed, there is a “time value of money,” where a dollar today is
worth more than a dollar tomorrow (or next year). Therefore, a plaintiff
would receive a windfall if she were to receive today the same amount
that she was to receive in the future over time. Accordingly, it could be
viewed as an abuse of discretion when the Commission does not dis-
count the value of expected future benefits in calculating a lump-sum
award where competent evidence is available to establish an appropri-
ate discount rate.

Of course, the Commission’s first task is to determine whether a
lump-sum award is even appropriate in this case. Indeed, Section 97-44
provides that a lump-sum award may only be awarded “in unusual cas-
es” where, relevant to this case, the award of a lump-sum is in “the best
interest of the employee.” The phrase “the best interest of the employee”
is to be construed very narrowly. One might argue many reasons why it
would be in the best interest for an employee to have control over the
money sooner than later. But the plain language of the statute requires
that the reason must be based on something peculiar in the employee’s
case making it “unusual.” For example, one could argue that it is in an
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employee’s best interest to have her benefits up-front so she can pay off
high-interest credit cards. However, this reason would not necessarily
be “unusual” as contemplated by Section 97-44.

Further, in determining the appropriateness of a lump-sum award,
the Commission must be cognizant that the goals of the “Workers’
Compensation Act [are] best accomplished through periodic payments”
and an award of periodic payments is preferred “to prevent the employ-
ee [ ] from dissipating the means for [her] support and thereby becoming
a burden on society.” Harris, 47 N.C. App. at 349, 267 S.E.2d at 383. The
fact that the sum of Plaintiff’s future benefits is unknown cuts against
making a lump-sum award as Plaintiff could outlive her life expectancy
and, therefore, run out of money for her care, even if properly invested.

IV. Conclusion

The Commission erred in concluding that a lump-sum award under
Section 97-44 is never allowed where the sum of future installments is
uncertain. We vacate the decision of the Commission and remand for
reconsideration of Plaintiff’s request.

On remand, the Commission must first determine whether Plaintiff
has shown her situation to be an “unusual case.”

Should the Commission deem that Plaintiff has met her burden in
this regard, the Commission may consider any competent evidence, in-
cluding the table codified in Section 8-46, to determine the number of
installments that Plaintiff is expected to receive under her current
award. In calculating the lump-sum award, the Commission may dis-
count the expected future installments to a present value.

VACATED AND REMANDED.
Chief Judge STROUD and Judge TYSON concur.
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DISMAS CHARITIES, INC., PETITIONER
V.
THE CITY OF FAYETTEVILLE, NORTH CAROLINA, RESPONDENT, AND
CYNTHIA DOVE anp nusBanD, EARLEST DOVE, RESPONDENT-INTERVENOR

No. COA20-914
Filed 1 March 2022

1. Zoning—special use permit—denied by city council—stan-
dard of review by superior court
Where a city council denied petitioner charity organization a
special use permit to build a halfway house on the basis that the
charity did not meet its burden of production to show that its pro-
posed use met a certain standard in the city’s ordinance, the supe-
rior court on appeal erred by applying the whole record test rather
than conducting a de novo review of whether petitioner had, in fact,
met its burden of production.

2. Zoning—special use permit—prima facie showing by appli-
cant—authority of city to deny permit
A city council erred by denying petitioner charity organization
a special use permit to build a halfway house where, contrary to the
city council’s determination, the charity met its burden of produc-
tion to show that its proposed use met a certain standard in the
city’s ordinance—that the proposed use “allows for the protection
of property values and the ability of neighboring lands to develop
the uses permitted in the zoning district’—and further, where no
competent, material, substantial evidence was presented to counter
petitioner’s evidence.

Appeal by Petitioner from order entered 3 August 2020 by Judge
Mary Ann Tally in Cumberland County Superior Court. Heard in the
Court of Appeals 22 September 2021.

Womble Bond Dickinson (US) LLP, by Amy C. Crout and John C.
Cooke, and The Michael Porter Law Firm, by Michael R. Porter, for
the Petitioner-Appellant.

Poyner Spruill LLP, by Chad W. Essick and Nicolas E. Tosco, and
Fayetteville City Attorney’s Office, by Karen M. McDonald, for the
Respondent-Appellee.
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Ragsdale Liggett PLLC, by Amie C. Sivon and Benjamin R. Kuhn,
for the Respondent-Intervenor-Appellee.

DILLON, Judge.

Petitioner Dismas Charities, Inc. (“Dismas”) appeals an order of the
superior court affirming the decision of Respondent City of Fayetteville
(the “City”) denying the issuance of a special use permit for the con-
struction of a halfway house in downtown Fayetteville. The City denied
the permit based on its conclusion that Dismas did not meet its bur-
den of production to show that its use met a certain standard in the
City’s ordinance (hereinafter “Standard 7”), which requires a showing
that the special use sought “allows for the protection of property values
and the ability of neighboring lands to develop the uses permitted in the
zoning district.” We conclude that (1) the superior court should have
conducted a de novo review, rather than applying the whole record test,
to determine whether Dismas met its burden of production; (2) based
on our de novo review, Dismas did meet its burden of production; (3)
there was no competent, material, substantial evidence offered to coun-
ter Dismas’ evidence; and (4) therefore, the City Council was required to
approve Dismas’ permit application. Accordingly, we reverse the deci-
sion of the superior court and remand with instructions to remand to the
City Council to approve Dismas’ permit request.

I. Background

Like most cities, the City is divided into zoning districts. Its zon-
ing ordinance dictates the land uses allowed in each zoning district.
For each district, the ordinance spells out which uses are permitted
as of right; which uses are explicitly prohibited;, and which uses,
called “special uses”, might be permitted. As our Supreme Court has
described, a use deemed a “special use” is permitted in a zoning dis-
trict “upon proof that certain facts and conditions detailed in the ordi-
nance exist.” PHG Asheville v. City of Asheville, 374 N.C. 133, 158, 839
S.E.2d 755, 771 (2020). That is, the zoning ordinance spells out the condi-
tions which must be met for a special use to be permitted. Relevant to
this case, under the City’s zoning ordinance, the issuance of a special
use permit requires a showing that the proposed special use meets
eight specific standards. See Fayetteville, N.C., Code of Ordinances,
UDO § 30-2.C.7.e.7.

Dismas owns a vacant lot in the City in an area designated as an
“Office and Industrial” (“O&I”) zoning district. Dismas desires to con-
struct a halfway house (the “Facility”) on its lot. A halfway house is a
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residential facility for recently released prisoners transitioning back into
society and is considered a “special use” in an O&I district. Accordingly,
Dismas applied to the City for a special use permit.

The City’s zoning commission recommended approval of the per-
mit. The matter was then brought before the elected City Council for a
final determination.

After the public hearing on the matter concluded, the City Council
voted to deny Dismas a special use permit, by a 5-4 vote, concluding
that Dismas failed to present sufficient evidence that the Facility satis-
fied one of the eight standards, specifically Standard 7. The denial was
memorialized in a written Order.

Dismas appealed the City’s Order to the superior court. That court
affirmed the City’s Order denying the permit. Dismas timely appealed to
our Court.

II. Analysis

[1] In this appeal, we review whether the superior court erred in affirm-
ing the City’s denial of Dismas’ application for a special use permit. The
issue on appeal concerns whether Dismas put forth sufficient evidence
to show that its use satisfies Standard 7.

Our Supreme Court recently discussed in detail the law relating to
the consideration of a special use permit in PHG, instructing as follows:

First, the city council (or other city board, as designated by the ordi-
nance) must determine whether the applicant has met its initial burden
of production to show that its proposed special use meets each standard
in the ordinance. 374 N.C. at 149, 839 S.E.2d at 765-66 (stating that the
city council first “must determine whether an applicant has produced
competent, material, and substantial evidence tending to establish the
existence of the facts and conditions which the ordinance requires for
the issuance of a use permit”). The Court equated the burden of produc-
tion in this context “to the making of the showing necessary [by a plain-
tiff in a civil trial] to overcome a directed verdict motion[.]” Id. at 152,
839 S.E.2d at 767.

If the applicant meets its burden of production with respect to each
standard and if there is “the absence of competent, material, and sub-
stantial evidence tending to support [a denial],” then the city council
“lack[s] the authority to deny” the application. Id. at 155, 839 S.E.2d at
769. That is, our Supreme Court instructs that unlike a plaintiff in a civil
trial, an applicant for a special use permit who has met its burden of
production automatically wins if no contrary evidence is offered.
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Accordingly, where no contrary evidence is presented, a city coun-
cil’s decision rests on whether an applicant has met its burden of produc-
tion. In such case, the job of a reviewing superior court is to determine
whether the city council correctly determined whether the applicant,
indeed, met its burden. In making this determination, the superior court
reviews the record de novo, as this determination is “directed toward
the sufficiency of the evidence. .. and [therefore] involves a legal, rather
than a factual, determination.” Id. at 152, 839 S.E.2d at 767.

Where, however, contrary evidence is produced to rebut an ap-
plicant’s evidence, the issuance of the special use permit is no longer
automatic. In such case, the city council must weigh the evidence to
determine whether to grant the permit. On appeal, the superior court
does not review the matter de novo, but rather reviews the “whole re-
cord” to determine whether the city council’s decision is supported by
“substantial evidence.” Id. at 150-51, 839 S.E.2d at 766-67.

Our Court’s duty, in either case, is to review the superior court’s
order for errors of law by first “determining whether the trial court exer-
cised the appropriate scope of review,” and next “deciding whether the
court did so properly.” Id. at 151, 839 S.E.2d at 767.

In this case, the City concluded that Dismas did not meet its initial
burden of production regarding Standard 7 and, therefore, never con-
sidered whether any contrary evidence was presented. Accordingly, it
was the superior court’s job to conduct a de novo review to determine
whether Dismas, in fact, did meet its burden of production. The superior
court, however, conducted a “whole record test” review. This was error.

[2] But since the issue regarding the sufficiency of Dismas’ evidence is
a question of law, we need not remand to the superior court to conduct
a de novo review. We can make this determination in the first instance.
See Mann Media, Inc. v. Randolph Cty. Planning Bd., 356 N.C. 1, 15, 565
S.E.2d 9, 18 (2002). And based on our review of the record, we conclude
that Dismas did meet its burden of production regarding Standard 7
for the reasoning below.

In our analysis, we first consider the text of Standard 7. Standard 7
requires a special use permit applicant to put forth sufficient evidence
tending to show that

The special use allows for the protection of property
values and the ability of neighboring lands to develop
the uses permitted in the zoning district.
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The City argues that the language in Standard 7 should be construed
similarly to ordinances construed in other cases, such as Kenan v. Board
of Adjustment, 13 N.C. App. 688, 187 S.E.2d 496 (1972), which requires
that the proposed special use not “substantially injure the value of ad-
joining or abutting property.” Our Supreme Court in PHG has instructed
that this “substantially injure” language requires a showing that the pro-
posed use not cause the values of nearby properties to decrease substan-
tially. 374 N.C. at 155, 839 S.E.2d at 770.

However, the phrase “allows for the protection of property values”
found in Standard 7 differs from the “substantially injure adjoining or
abutting property” language found in other ordinances in at least two
ways. First, whereas Kenan-type ordinances are concerned specifi-
cally with the impact on values of “adjoining or abutting properties,”
Standard 7 is concerned with “property values” generally. See, e.g.,
State v. Jones, 305 N.C. 520, 530, 290 S.E.2d 675, 681 (1982) (stating that
an ordinance requiring a degree of aesthetics in a development may be
valid where it provides “corollary benefits to the general community
such as protection of property values” (emphasis added)). The only spe-
cific concern regarding nearby properties in Standard 7 is the impact
the proposed special use will have on the ability of the nearby property
owners to use their properties consistent with their zoning.

Second, Standard 7 does not contain the “substantially injure” lan-
guage, but merely requires the applicant to show that its use “allows
for the protection of” property values. Our Supreme Court has held that
aesthetics-type development ordinances, such as ordinances dealing
with “environmental protection, control of pollution, and prevention
of unsightliness” provide for the “protection of property values.” Id. at
529-30, 290 S.E.2d at 680. And our Court has held that an ordinance pro-
hibiting a certain type of lower quality construction allows for the “pro-
tection of property values.” Duggins v. Walnut, 63 N.C. App. 684, 688,
306 S.E.2d 186, 189 (1983).

Merriam Webster defines the phrase “to allow for” as “to think
about” or “to consider (something) when one makes a calculation.”
Merriam-Webster, https:/www.merriam-webster.com/dictionary/allow
%20for (visited Jan. 11, 2022).

We, therefore, conclude that the language in Standard 7 does not
require an applicant to show that its special use will not cause nearby
property values to decrease significantly. Rather, Standard 7 requires
that an applicant show that it has incorporated “reasonable” elements
in its planned special use which provide the benefit of the protection of
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property values generally. See Jones, 305 N.C. at 530-31, 290 S.E.2d at
681 (holding an ordinance requiring certain aesthetics considerations to
be satisfied is valid where the ordinance is “reasonable”).

We have reviewed the record and conclude that Dismas did meet its
burden of production regarding Standard 7. It is true that Dismas did not
offer expert testimony from appraisers (or any other expert) regarding
the effect its Facility would have on adjacent property values. However,
unlike a Kenan-type ordinance, Standard 7 does not speak to the effect
of a special use on nearby property values.

And in this matter, the record before the City Council did contain
evidence of elements that will be incorporated in the Facility which
our courts have stated provide for the protection of property values.
In its application, which was before the City Council, Dismas stated
as follows:

Dismas Charities constructs attractive, high-quality
commercial grade buildings and maintains them to
the highest standards. The facilities are operated
24 hours per day/7 days per week by professional,
well-trained staff. Residents are closely monitored
& supervised and are classified as “community cus-
tody level” which is the lowest custody level in the
Federal Corrections system. The Dismas Charities
facility would be an asset to the community and would
not negatively affect values or development poten-
tial of neighboring properties as permitted within
the zoning district. See Exhibit F-3D Rendering of
Proposed Facility Design.

Other portions of the application and other evidence provided pertinent
information tending to show as follows: (1) environmental pollution will
be low; (2) the building will be only one-story, to make it compatible
with adjacent structures; (3) the building is located behind the building
setback lines; (4) the building will be screened from adjacent residential
zones with landscape buffers; and (5) the parking area will be fenced
and private and will be planted and screened with a commercial screen-
ing buffer. The evidence also tended to show that the Facility would not
limit how neighboring property owners could legally use their property.

We further conclude that no contrary competent, material, substan-
tial evidence came before the City Council to counter Dismas’ evidence.
It is true that citizens came before the City Council expressing their de-
sire not to have a halfway house in their neighborhood. However, none
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produced testimony or evidence tending to show that Dismas’ evidence
was not credible; that there were other reasonable steps Dismas could
take to protect property values generally; or that the Facility would limit
the way they could use their properties. And there is nothing in the re-
cord tending to show that a member of the City Council had specialized
knowledge to counter Dismas’ evidence. See PHG, 374 N.C. at 156-57,
839 S.E.2d at 770 (recognizing that the city council members may “rely
upon [their] special knowledge”).

Dismas produced more than “a scintilla” of evidence that they satis-
fied Standard 7. See id. at 152, 839 S.E.2d at 767 (“substantial evidence is
more than a mere scintilla”).

III. Conclusion

The City’s zoning ordinance allows Dismas to use its O&I tract as a
hospital, a community center, a fraternity house, a motel, a fire station,
or a police station, among other uses without a special use permit. The
neighboring property owners were on notice of these use rights. The
ordinance also allows Dismas to use its property as a halfway house,
provided that Dismas shows that this use meets eight standards set
forth in the ordinance.

The City Council denied Dismas a special use permit to develop
the Facility, solely on the basis that Dismas did not meet its burden of
production regarding Standard 7. The superior court erred in applying
the whole record test in evaluating the City Council’s determination and
should have reviewed the matter de novo. Based on our de novo review,
we conclude that Dismas did meet its burden of production. We further
conclude that no competent, material, substantial evidence was offered
to counter Dismas’ evidence.

We, therefore, conclude that the City Council was required to issue
Dismas’ permit. Accordingly, we reverse the order of the superior court
and remand with instructions to remand the matter to the City Council
for the issuance of the special use permit.

REVERSED AND REMANDED.
Judges COLLINS and WOOD concur.
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DUNHILL HOLDINGS, LLC, PraINTIFF/ COUNTERCLAIM DEFENDANT
V.
TISHA L. LINDBERG, DEFENDANT/ COUNTERCLAIM PLAINTIFF

TISHA L. LINDBERG, THIRD-PARTY PLAINTIFF
V.
GREG LINDBERG, THIRD-PARTY DEFENDANT

No. COA20-384
Filed 1 March 2022

Appeal and Error—interlocutory orders—issuing sanctions—
immediately appealable as final orders—law of the case

In litigation between a separated husband and wife regarding
real estate and funds held by a company owned by the husband, dis-
covery orders imposing sanctions under Civil Procedure Rule 37(b)
were immediately appealable as final judgments where the only
arguments, with one exception, targeted the sanctions themselves
and not the underlying discovery orders. Regarding the exception,
which involved the trial court’s order of a forensic examination of
electronic devices, that issue could be addressed under the law
of the case, where, in a prior appeal that was dismissed by the
Court of Appeals, the issue was referred to the current panel in order
for the discovery order and sanctions order to be decided together.

Discovery—sanctions—document production—predicate order

In litigation between a separated husband and wife regarding
real estate and funds held by a company owned by the husband,
the trial court did not abuse its discretion by determining that the
company and the husband (together, sanctioned parties) violated
prior discovery orders compelling the production of documents,
where the prior orders clearly identified the documents to be pro-
duced and overruled numerous objections raised by the sanctioned
parties—including those regarding attorney-client privilege—and
the sanctioned parties continued not to comply until finally dump-
ing 129,000 pages of documents mere days before depositions were
scheduled without indicating to which discovery request each docu-
ment responded.

Discovery—sanctions—depositions—predicate order

In litigation between a separated husband and wife regarding
real estate and funds held by a company owned by the husband, the
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trial court did not abuse its discretion in ordering sanctions for mis-
conduct committed during depositions of the company’s representa-
tives and the husband (including not presenting prepared witnesses
per Civil Procedure Rule 30(b)(6) and intentional obstruction),
because the order denying those parties’ motions for protective
orders and the husband’s motion for a temporary stay amounted
to an order compelling discovery and therefore could serve
as the basis for sanctions under Rule 37(b). The trial court identified
the predicate orders and the violations with sufficient specificity to
support its decision to impose sanctions.

Discovery—violations—choice of sanctions—trial court’s
discretion

In litigation between a separated husband and wife regarding
real estate and funds held by a company owned by the husband,
after determining that the company and the husband (together,
sanctioned parties) had committed repeated and significant discov-
ery violations, the trial court properly exercised its discretion when
imposing sanctions, which included striking the sanctioned par-
ties’ pleadings and entering default judgment for the wife on all of
her claims. The sanctions were authorized by Civil Procedure Rule
37(b)(2), the court explained in detail its consideration and rejec-
tion of lesser sanctions before imposing harsher sanctions, and the
husband was given sufficient notice of the basis of the sanctions
imposed on him. Although the court’s order requiring the company
and husband to sit for new depositions was generally proper, two
paragraphs—failing to limit the company’s deposition to damages
only as the husband’s was, and requiring the husband to answer all
questions without objection that could potentially violate his right
to various privileges—were vacated and the matter remanded for
further proceedings.

Appeal and Error—mootness—discovery order—forensic
examination of electronic devices—liability issues resolved

In litigation between a separated husband and wife regarding
real estate and funds held by a company owned by the husband, a
challenge to the trial court’s order requiring the company and the
husband to submit to a forensic examination of electronic devices
was rendered moot by the court’s sanctions on both parties based
on multiple discovery violations, since those sanctions resolved all
issues of liability in favor of the wife, thereby negating the need for
the examination.
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Appeal by plaintiff/counterclaim defendant and third-party defen-
dant from order entered 1 August 2020! by Judge Orlando F. Hudson,
Jr. in Superior Court, Durham County. Heard in the Court of Appeals
27 April 2021.

Fox Rothschild LLP, by Matthew Nis Leerberg and Kip D. Nelson,
Jor plaintiff/counterclaim defendant-appellant and third-party
defendant-appellant.

Zaytoun Ballew & Taylor, PLLC, by Matthew D. Ballew, Robert
E. Zaytoun, John R. Taylor, and N. Cole Williams for defendant/
counterclaim plaintiff, third-party plaintiff-appellee.

STROUD, Chief Judge.

Appellants, Dunhill Holdings, LLC (“Dunhill”) and Greg Lindberg,
appeal from an order imposing sanctions on them for discovery viola-
tions and, pursuant to a previous opinion from this Court in this case,
from a discovery order requiring them to submit their electronic devices
for forensic examination. Because we find the trial court did not abuse
its discretion in imposing sanctions and did not err in its choice of sanc-
tions in most respects, we affirm in part. We vacate in part and remand
because two paragraphs of the ordered sanctions are inconsistent with
the remainder of the order or improperly bar objections, including ob-
jections for attorney-client privilege. Finally, since we affirm the relevant
parts of the sanctions order, we dismiss the forensic examination issue
as moot.

1. Background

This is the second appeal to this Court in this case. The first ap-
peal concerned an order from 27 June 2018 (“June 2018 Order”) that,
inter alia, ordered Appellants to make certain electronic devices avail-
able for a forensic examination to determine if any relevant emails
were deleted. Dunhill Holdings, LLC v. Lindberg, No. COA18-1112 270
N.C. App. 820, *7, ¥*10-11 [hereinafter “Dunhill I"’] (unpublished). The
prior appeal dismissed the case “without deciding whether the appeal
[was] an interlocutory appeal that does not affect a substantial right”
and “refer[red the forensic examination issue] to the panel of this Court

1. This 2020 date reflects the file stamp on the order on appeal, but the order was ac-
tually rendered in 2019. No party disputes this. We know the date of the order’s rendering
was 2019 because the original and amended notices of appeal from the order are all from
August 2019.
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that will decide Dunhill and Greg E. Lindberg’s appeals of the discovery
order and the sanctions order together.” Dunhill I at *12. Based upon
the prior opinion, this panel must address the sanctions order, and we
will also address the discovery order at issue in the prior appeal.2 Id.
The prior ruling from this Court is the law of the case and thus binds
us. See, e.g., North Carolina Nat. Bank v. Virginia Carolina Builders,
307 N.C. 563, 567, 299 S.E.2d 629, 631 (“[O]nce a panel of the Court of
Appeals has decided a question in a given case that decision becomes
the law of the case and governs other panels which may thereafter con-
sider the case.”). We therefore recount the facts and procedural history
from Dunhill I and only include additional details where necessary to
understand the sanctions order that was not before this Court in the
prior appeal.

Dunhill I summarizes the initiation and pre-discovery occurrences
in this lawsuit:

Dunhill Holdings, LLC (“Dunhill”) filed a com-
plaint against Tisha L. Lindberg, as well as four former
employees of Dunhill on 24 July 2017.[3] According to
Dunhill, the company is owned by Greg E. Lindberg,
who is “the founder and sole manager and member
of Dunhill.” Greg E. Lindberg and Tisha L. Lindberg
married on 19 September 2003 and separated on 22
May 2017. In its amended complaint filed 24 August
2017, Dunhill described Tisha L. Lindberg as Dunhill’s
“Chief Executive Officer”; however, she denied this
characterization in her answer, saying that “while
[Mr.] Lindberg purported to call [her] the ‘C.E.O.
of [Dunhill] on occasion, [Dunhill] never employed
[Tisha L.] Lindberg in any capacity and [Dunhill] was
merely a vehicle through which [Greg E.] Lindberg
funded the personal lifestyle of the parties and
their family . ...”

Dunhill described itself as a “real estate holding
company” in its amended complaint and the primary

2. We also note that both Dunhill and Mr. Lindberg specifically incorporated the ar-
guments made in their prior appeal through footnotes in their briefs in this appeal, thereby
avoiding any potential preservation issue.

3. In November 2017, the trial court granted each of the four employees’ motions to
dismiss for failure to state a claim pursuant to Rule of Civil Procedure 12(b)(6). N.C. Gen.
Stat. § 1A-1, Rule 12(b)(6) (2017).
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asset owned by Dunhill was the family home of Greg
E. Lindberg and Tisha L. Lindberg on Stagecoach
Drive in Durham, North Carolina. In its amended
complaint, Dunhill claimed Tisha L. Lindberg took
funds from Dunhill and it asserted claims against her
for breach of fiduciary duty, constructive fraud, civil
liability for theft and embezzlement, civil conspiracy,
conversion and an action for accounting, in addition
to claims for unjust enrichment, disgorgement, and
civil conspiracy against the other Defendants.

In her answer, Tisha L. Lindberg moved to dis-
miss Dunhill’s complaint for failure to state a claim
for which relief may be granted under N.C. Gen. Stat.
§ 1A-1, Rule 12(b)(6), denying various allegations of
Dunhill and asserting affirmative defenses of breach
of fiduciary duty by Greg E. Lindberg, fraud, con-
structive fraud, equitable estoppel, waiver, ratifica-
tion, actual authority, and laches.

She also filed a third-party complaint against
Greg E. Lindberg and counterclaim against Dunbhill,
seeking “all right, title, and interest in the Key West
House” and “all right, title, and interest in the tennis
complex” Greg E. Lindberg allegedly promised to give
her. Tisha L. Lindberg subsequently filed an amended
third-party complaint against Greg E. Lindberg and
a counterclaim against Dunhill, asserting breach of
fiduciary duty, constructive fraud, indemnity, declara-
tory relief, abuse of process, malicious prosecution,
intentional infliction of emotional distress, spoliation
of material evidence, and for a constructive trust over
the tennis court.

In her amended third-party complaint and coun-
terclaim, Tisha L. Lindberg alleged Dunhill was merely
an “alter-ego” of Greg E. Lindberg and was therefore
liable for his actions. Dunhill and Greg E. Lindberg
did not file an answer to Tisha L. Lindberg’s coun-
terclaim and third-party complaint or her amended
counterclaim and third-party complaint, instead filing
a motion to dismiss each complaint.

Dunhill I at ¥2—4. These motions to dismiss were later denied.
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Before Appellants’ motions to dismiss had been ruled on, Dunhill
and Ms. Lindberg proceeded with discovery:

Dunhill served Tisha L. Lindberg with its first request
for production of documents on 24 October 2017
and she replied with objections and responses on
22 December 2017. On 26 February 2018, Tisha L.
Lindberg submitted her first set of interrogatories
and request for production of documents to Greg
E. Lindberg and Dunhill. Dunhill moved to compel
discovery on 9 March 2018. Tisha L. Lindberg filed
a motion to compel discovery and request for attor-
ney’s fees on 21 May 2018.

Dunhill I at *4. In relevant part, Ms. Lindberg’s discovery requests
included interrogatories, requests for document production, and a
request for production for forensic inspection of all electronic storage
devices owned by Appellants “that [are] the repository for electronic
messaging and communication.” Appellants made a series of objec-
tions to the discovery requests. In response to the forensic examination
request specifically, both parties objected:

In his responses, Greg E. Lindberg responded as fol-
lows to this request:

Third Party Defendant objects to Request No. 23
on the ground that it is harassing, overly broad,
unduly burdensome, not proportional to the
needs of this case, not reasonably calculated to
lead to the discovery of admissible evidence, and
seeks information that is not relevant to the sub-
ject matter of the pending action.

Third-Party Defendant further objects to Request
No. 23 on the ground that, on its face it seeks pro-
duction of records that are confidential or privi-
leged, including records that are protected by the
work product and attorney-client privileges, and
violates the privacy rights of third persons who
are not parties to this lawsuit.

Dunhill made an identical response to this request.

Dunhill I at *5.
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Ms. Lindberg’s motion to compel discovery argued the court should
reject the objections proffered by Mr. Lindberg and Dunhill. In response
to objections to the forensic examination, Ms. Lindberg argued she
needed the examination to support her spoliation of evidence claim:

Upon information and belief, Mr. Lindberg and
Dunhill have intentionally attempted to destroy evi-
dence from computers and electronic devices that
is relevant to this matter. The spoliation of evidence
by Mr. Lindberg and Dunhill was set out in the plead-
ings in this matter in Mrs. Lindberg’s[4] Amended
Counterclaims and Third-Party Complaint. For exam-
ple, upon information and belief, Mr. Lindberg and
Dunhill destroyed emails and computer files main-
tained by Mr. Lindberg’s companies soon after Mr.
Lindberg took out the Ex Parte Domestic Violence
Protective Order and restricted her access to email
servers. Requests for Inspection 23 and 24 to Dunhill
and Requests for Inspection 23 and 24 to Greg
Lindberg seek to inspect the computers, drives and
devices of Mr. Lindberg and Dunhill, but they have
refused to allow for this inspection. Mrs. Lindberg
respectfully requests that the Court order such a
forensic computer inspection.

Ms. Lindberg’s spoliation claim in turn argued, inter alia, that Mr.
Lindberg had deleted emails showing he gifted the tennis complex to
Ms. Lindberg, thereby supporting her third-party claim for a construc-
tive trust over the tennis complex.

The trial court heard the motions to compel from Ms. Lindberg and
from Dunhill on 25 June 2018. As of the time of the hearing, neither
Dunhill nor Mr. Lindberg had produced “a single document in discov-
ery.” Much of the hearing focused on the forensic examination issue, and
Ms. Lindberg continued to argue that the forensic examination would
support her spoliation claim as well as her claim the tennis complex was
a personal gift.

Ms. Lindberg also argued the forensic examination would sup-
port her on two other liability issues. First, she argued the forensic

4. This document and many of the documents from this litigation refer to Appellee
Tisha Lindberg as Mrs. Lindberg whereas throughout this opinion we refer to her as Ms.
Lindberg. We refer to Tisha Lindberg as Ms. Lindberg because the briefing in this case
referred to her with that title.
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examination would uncover deleted emails that would prove she did
not improperly take funds from Dunhill. Second, Ms. Lindberg argued
the deleted emails would support her claim for indemnification from Mr.
Lindberg as to a deposit for a yacht vacation that Ms. Lindberg claims
she made on behalf of Mr. Lindberg.

On 27 June 2018, the court entered orders compelling discovery by
Ms. Lindberg and Appellants, awarding attorney’s fees to each side, and
ordering the forensic examination. In the order granting relief to Ms.
Lindberg, i.e. the June 2018 Order, the trial court rejected all but one
of Appellants’ objections to Ms. Lindberg’s discovery requests, and the
one sustained objection is not relevant here. The trial court specifically
concluded that, other than the one objection it sustained and the fo-
rensic examination objection, “all of the objections raised by Dunhill
Holdings LLC and Greg Lindberg lack merit, fail to justify the refusal
and failure to produce a single discoverable document as of the date
of this hearing, and were interposed for an improper purpose of de-
lay and avoiding any meaningful response.” As a result the June 2018
Order required Appellants to “fully and completely reply to each and ev-
ery Interrogatory and discovery request for production of documents,”
with the exception of the one for which an objection was sustained, by
1 August 2018. To make clear which documents were covered, the June
2018 Order fully incorporated by reference the requests for discovery
and Appellants’ responses.

The June 2018 Order also granted Ms. Lindberg’s request for a foren-
sic examination with certain limitations:

In the order, the trial court found as follows:

As to the request for a forensic examination of
certain electronic devices, the Court . . . finds
that there are circumstances whereby a forensic
examination of the server housing the outlook
email accounts used by the parties to this action
during the time frame reaching back to the []
period when contested contentions of gifts of
real estate valued in excess of one million dollars
arose, would be beneficial in the ascertainment
of truth. Such a forensic examination would dis-
close or shed light upon the question of whether
or not there exists or existed crucial and relevant
documentation that one party contends existed
but was “scrubbed” and the other party conten[d]s
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never existed. . . . The Court further finds that
considering the resources of the parties, a foren-
sic examination of the server itself would not
unduly burden or obstruct Dunhill Holdings LLC
in its operations, nor has any credible evidence
been presented that it would unduly interrupt or
interfere with operations of any of the other LLC
entities connected to Dunhill that may have pos-
session of the server used by the parties to this
litigation. There is some evidence that the server
may be “owned” by a subsidiary, but all of the evi-
dence shows that any other entity having such an
interest exists under the control of Mr. Lindberg.
... The concern about disclosing any confidential
or privileged information is unsupported by any
credible evidence or argument, and the inquiry
in the forensic analysis can be conducted to [sic]
a[s] to obviate any prejudice to Dunhill or to Mr.
Lindberg should any such attorney-client privi-
leged data be present.

The trial court concluded that:

The objection to the request for a forensic
examination should be overruled for the reasons
set forth in the findings [] above. The Court is
authorized to order a forensic examination after
weighing and balancing the burdens and rights
of the parties and the Court finds that the balanc-
ing as to those findings clearly show in this case
that such an examination is justified, will serve
the best interests of both parties, and not pose an
undue burden on any party.

The trial court ordered that Dunhill and Greg E.
Lindberg “shall make the server or any electronic
device housing, hosting, or storing the outlook email
account used by the parties available for a forensic
examination,” limited to the following purposes: (1)
whether any emails or text messages between Greg
E. Lindberg and Tisha L. Lindberg ever existed, and
producing copies of them; (2) whether emails or text
messages “dealing with real estate holdings subject
to dispute in this lawsuit exist or ever existed, and
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producing copies of the same for the parties;” and (3)
whether any of those messages “if there were any,
have been intentionally deleted, and, if deleted, the
circumstances of any deletion and whether or not
they can be recovered.” In its order, the trial court
further provided for the protection of arguably privi-
leged communications as follows:

Out of an abundance of caution, if there is a con-
tention that a document or communication is a
communication exclusively between Greg E.
Lindberg and an attorney actually representing
him, and the communication does not include any
third person for whom the privilege is unavail-
able, that objection may be renewed provided
the specific communication is specifically identi-
fied and the basis for the objection and assertion
of the privilege is clearly articulated.

Dunhill I at *5-7 (alterations in original).

110 Dunhill and Mr. Lindberg appealed the June 2018 Order. Dunhill 1
recounts most of the appellate history:

Dunhill and Greg E. Lindberg filed notice of
appeal of the order on 17 July 2018. They also filed a
motion for stay with the trial court. Tisha L. Lindberg
filed a motion to disregard the notice of appeal and to
continue case proceedings with the trial court, along
with a response to the motion for stay. The trial court
granted Tisha L. Lindberg’s motion to disregard notice
of appeal and denied Dunhill and Greg E. Lindberg’s
motion for stay on 24 August 2018. Dunhill and Greg
E. Lindberg filed a petition for writ of supersedeas
with this Court on 4 September 2018, that was denied
in part with certain exceptions on 12 September 2018.

Dunhill I at *7-8.

711 Following this Court’s denial of a petition for writ of supersedeas,
Mr. Lindberg and Dunhill filed a Petition for Writ of Supersedeas and
Motion for Temporary Stay in the Supreme Court of North Carolina.
While that Petition was pending, Ms. Lindberg filed two motions to dis-
miss the appeal with this Court:
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Tisha L. Lindberg filed a motion to dismiss the
appeal on 7 November 2018, arguing the appeal was
interlocutory and did not affect a substantial right,
and therefore should be dismissed. Dunhill filed a
response to the motion arguing the order did affect
a substantial right to private information stored on
the servers.

Tisha L. Lindberg subsequently filed a “New
Motion to Dismiss Based on Withdrawal of
Underlying Appellate Issue” (“second motion to dis-
miss”) on 7 December 2018. In the second motion to
dismiss, Tisha L. Lindberg argued the appeal should
be dismissed as moot because she entered a “Notice
of Withdrawal of Forensic Search Request” with
the trial court. Dunhill and Greg E. Lindberg filed a
response to Tisha L. Lindberg’s motion to dismiss
the appeal with this Court arguing the appeal was
not moot because the withdrawal did not unilaterally
dissolve the challenged portion of the order, because
Tisha L. Lindberg remained free to seek further foren-
sic examinations and, alternatively, because several
exceptions to the mootness doctrine applied.

Dunhall I at *8.

Prior to this Court ruling on those motions, the Supreme Court is-
sued an order denying Mr. Lindberg’s and Dunhill’s Petition for Writ of
Supersedeas and Motion for Temporary Stay on 5 February 2019.

Dunhill’s and Mr. Lindberg’s first appeal from the forensic order
was addressed in this Court’s 7 April 2020 opinion in Dunhill I. As
discussed above, Dunhill I did not resolve the forensic examination
issue. See Dunhill I at *12 (referring to this panel the issues in that ap-
peal). The Dunhill I court noted issues surrounding whether the appeal

before it was interlocutory or moot:

Before we can reach the merits of Dunhill and Greg
E. Lindberg’s arguments in this appeal, however, we
note that Tisha L. Lindberg has filed two motions to
dismiss the appeal because (1) the appeal is an inter-
locutory appeal which does not affect a substantial
right and (2) the appeal is moot because she has filed
a “Notice of Withdrawal of Forensic Search Request”
with the trial court, removing the underlying motion
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to compel discovery. In Tisha L. Lindberg’s “Objection
and Reply in Opposition to Appellants’ ‘Supplemental
Response to New Motion to Dismiss Appeal,” ” she
also argues that the trial court’s imposition of a final
sanctions order on 1 August 2019 moots the present
appeal because the discovery order will have no fur-
ther force or effect.

Dunhall I at *11. Given those concerns and “[i]n the interests of judicial
economy and efficiency,” this Court in Dunhill I “refer[red the forensic
examination issue] to the panel of this Court that will decide Dunhill
and Greg E. Lindberg’s appeals of the discovery order and the sanctions
order together.” Dunhill I at *12.

The sanctions order to which Dunhill I refers was entered after
further proceedings in the trial court. Following the Supreme Court’s
denial of Mr. Lindberg and Dunhill’s Petition for Writ of Supersedeas
and Motion for Temporary Stay on 5 February 2019, the trial-level pro-
ceedings were no longer stayed. As a result, discovery continued with
Mr. Lindberg and Dunhill serving Objections and Second Amended
Responses to Ms. Lindberg’s discovery requests on 11 February 2019.
Finding those responses “woefully lacking,” Ms. Lindberg filed a Motion
to Compel Compliance with the June 2018 Order on 22 February 2019.
Specifically, Ms. Lindberg argued Appellants violated the June 2018
Order by:

1. Improperly asserting objections that have already
been expressly overruled by the Court;

2. Engaging in an improper “document dump” in a
way that makes it impossible to determine which
documents have been produced in response to any
particular Requests for Production (In fact, Mr.
Lindberg and Dunhill have indicated that every page
of every document is being produced in response to
every Request for Production.);

3. Continuing to withhold documents and not respond
to certain discovery requests by Mrs. Lindberg, to
which they have been expressly Ordered by the Court
to respond without objection; and

4. Continuing to refuse to answer interrogatories and
continuing to refuse to verify interrogatory responses.

Ms. Lindberg also raised the specter of Rule of Civil Procedure 37
issues, saying “[t]hese proceedings have now progressed to the point
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that an appropriate Rule 37 inquiry is necessary by the court to address”
Appellants’ failures to comply with earlier discovery orders. Appellants
filed a response to Ms. Lindberg’s Motion to Compel on or around
7 March 2019.

The trial court held a hearing on Ms. Lindberg’s Motion to Compel
on 11 March 2019. At that hearing, Appellants’ counsel admitted they
had not fully complied with the June 2018 Order. Specifically, Appellants’
counsel said, “We have gone a long way in complying with that [the June
2018 Order]. I am not arguing that we are there, Judge.” (Emphasis
added). At another point, Appellants’ counsel agreed with the trial court
that they had not been following the June 2018 Order.

On 26 March 2019, the trial court entered an order granting Ms.
Lindberg’s Motion to Compel Compliance with Court Order (“March
2019 Order”). The March 2019 Order started by summarizing the June
2018 Order, including a verbatim quote of Appellants’ obligations under
the June 2018 order. The March 2019 Order then summarized the history
of Dunhill’s and Mr. Lindberg’s appeal from the June 2018 Order and
specifically noted the appeal only concerned the issue of the forensic
examination ordered therein.

After determining the February 2019 Supreme Court order deny-
ing Mr. Lindberg’s and Dunhill’s petition for Writ of Supersedeas and
Motion for Temporary Stay meant “there is no stay over the enforce-
ment” of the June 2018 Order as it relates to document requests and
interrogatories, the March 2019 Order proceeded to analyze Appellants’
discovery actions. First, the March 2019 Order explained the June 2018
Order required Appellants to respond to the discovery requests without
objection and that Appellants had violated the June 2018 Order by im-
properly reasserting all objections. Then, the March 2019 Order faulted
Appellants for failing to organize the 7,000 pages of documents they had
produced at that point. The March 2019 Order proceeded to recount all
of Appellants’ failures to respond to Ms. Lindberg’s requests for produc-
tion and interrogatories in violation of the June 2018 Order. As part of
that process, the trial court listed the specific document productions
and interrogatories to which Appellants had failed to respond. Relying
in part on counsel’s admissions at the hearing on the motion to compel
included above, the March 2019 Order found Appellants were in viola-
tion of the June 2018 Order for the reasons already discussed.

The trial court then concluded, in the March 2019 Order, that
Appellants had violated the June 2018 Order and laid out its Rule of Civil
Procedure 37(b)(2), N.C. Gen. Stat. § 1A-1, Rule 37(b)(2), authority for
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actions it could take to compel compliance. The trial court ordered that
by 26 March 2019 Appellants had to “answer fully and completely, and
without objection” all of Ms. Lindberg’s interrogatories and “produce all
documents that are being withheld from the document requests identi-
fied above.” The March 2019 Order further required Appellants to “spe-
cifically identify which Request for Production” all of their documents
corresponded to, whether the documents were produced before or af-
ter the Order. Finally, the March 2019 Order awarded attorney’s fees to
Ms. Lindberg.

Pursuant to the March 2019 Order, Appellants produced additional
documents on 26 March 2019. They also organized the documents based
upon the discovery requests to which they were responsive.

As discovery proceeded, Ms. Lindberg noticed a deposition for
Dunhill, via Rule of Civil Procedure 30(b)(6), for early May 2019. Dunhill
and Mr. Lindberg sought a protective order against the Rule 30(b)(6)
deposition in mid-April 2019. Pending a hearing on the protective order,
Ms. Lindberg re-noticed the Rule 30(b)(6) deposition to early June 2019.
After a hearing on the motion, the trial court entered an order denying
the protective order because it concluded “in its discretion, that each
deposition topic at issue is proper . . ..” The court’s order then required
Dunhill to appear for the noticed deposition “and be prepared to testify,
through an appropriate company designee, as to all ‘matters known or
reasonably available to’ Dunhill regarding each topic in the notice of
deposition.” (Quoting N.C. Gen. Stat. § 1A-1, Rule 30(b)(6)).

On the same day that Appellants sought a protective order for
Dunhill’s deposition, Mr. Lindberg filed a motion for a temporary stay of
proceedings until federal criminal charges against him were resolved.
On the same day as the trial court denied Dunhill’s motion for a protec-
tive order, it also issued an order denying Mr. Lindberg’s motion for a
temporary stay. The trial court found that “none of the claims, counter-
claims, or causes of action” in the current case were connected to the
then-pending criminal proceedings against Mr. Lindberg. Concurrently,
the trial court found neither Mr. Lindberg nor Dunhill would be preju-
diced by its order and said Mr. Lindberg could assert, in this suit, his
Fifth Amendment privilege against self-incrimination if he believed it
was in his best interest. To further protect Mr. Lindberg, the trial court
ordered Ms. Lindberg’s counsel “shall not be allowed to question Mr.
Lindberg at his upcoming deposition in this action regarding the facts
contained in the Bill of Indictment . . . .” The trial court’s order deny-
ing Appellants’ motion for a protective order also made it clear that be-
cause it was denying Mr. Lindberg’s motion for a stay, the trial court
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would not entertain the issues in the stay as a basis for granting the
protective order.

Based upon those orders, the next discovery proceeding was
Dunhill’s Rule 30(b)(6) deposition. Days before that deposition, Dunhill
and Mr. Lindberg produced another 129,000 pages of documents. At the
deposition, Dunhill’s designated corporate representatives were “com-
pletely unprepared” to address many of the designated topics according
to the trial court’s later unchallenged Findings of Fact. The document
production and deposition led Ms. Lindberg to file a motion, which was
subsequently corrected, for sanctions under Rule 37(b). After summa-
rizing the history of the dispute, Ms. Lindberg argued Dunhill’s and Mr.
Lindberg’s actions in producing 129,000 pages of documents mere days
before the deposition as well as Dunhill’s failure to present prepared
designees for its deposition justified sanctions. As a result of that mis-
conduct, Ms. Lindberg requested as sanctions, specifically: that certain
facts be established in the action; that Dunhill be barred from support-
ing its claims; that Dunhill’s designees be required to sit again for deposi-
tions and fully answer on the noticed topics; and “any further relief [the
court] deems just and proper pursuant to Rule 37(b) for violating this
Court’s prior discovery orders.” Dunhill later filed a verified response to
Ms. Lindberg’s corrected motion for sanctions.

While that motion for sanctions was pending, Ms. Lindberg deposed
Mr. Lindberg. Mr. Lindberg, according to unchallenged Findings of Fact
made later by the trial court, committed numerous forms of misconduct
at his deposition including: repeatedly refusing to answer questions by
saying he could not comment; repeatedly refusing to review or answer
questions about documents, even ones he or Dunhill produced; making
personal attacks on Ms. Lindberg’s counsel; extreme time wasting; and
improperly asserting attorney-client privilege when there was clearly
no communication between lawyer and client. As a result of the depo-
sition, Ms. Lindberg filed, under seal, a supplemental motion for sanc-
tions under Rules 37(a), 37(b), and 41(b). After laying out the facts and
law supporting sanctions, Ms. Lindberg requested as sanctions that: all
pleadings by Mr. Lindberg and by Dunhill be stricken; all claims asserted
by Dunhill be dismissed with prejudice; Ms. Lindberg be allowed to con-
duct all discovery relevant to her counterclaims; the attorney-client ob-
jections asserted at Mr. Lindberg’s deposition be overruled; Mr. Lindberg
be required to sit for another deposition and answer, without objection,
all questions posed that are relevant to Ms. Lindberg’s counterclaims
and damages claims; neither Mr. Lindberg nor Dunhill be allowed to use
any documents in their 129,000 page production on the eve of Dunhill’s
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deposition; and the trial court grant any further relief it deems just and
proper under Rule 37(b) for violating the court’s prior discovery orders.

The trial court held a hearing on the motions for sanctions on
15 July 2019. At the hearing, Appellants delineated where the 129,000
pages they produced on the eve of Dunhill’s deposition came from as
they tried to argue the documents were supplemental rather than a vio-
lation of past discovery orders. Specifically 100,000 pages were bank and
credit card statements and the remaining were emails from individuals
who worked at Dunhill during the relevant time period. The hearing led
to an order granting Ms. Lindberg’s motions for sanctions on 1 August
2019 (“August 2019 Order”).

The August 2019 Order started by summarizing the procedur-
al history and background of the case as we have already laid out.
Characterizing the 129,000 page document production on the eve of
Dunhill’s deposition as a “document dump,” the August 2019 Order laid
out how the production violated the March 2019 Order because that or-
der had “unequivocally required Dunhill and Mr. Lindberg to produce all
discovery materials in its possession by no later than the March 26, 2019
deadline.” (Emphasis in original.) The August 2019 Order also recount-
ed “Dunhill’s failure to present prepared witnesses for [its] 30(b)(6)
deposition in violation of th[e] court’s order.” (Capitalization altered).
Specifically, the August 2019 Order detailed how Dunhill’s designees
were completely unprepared—and in some cases had not even in-
quired to try to prepare—to address certain noticed topics including:
electronic devices used by Mr. Lindberg at the relevant times; the loca-
tion of servers that housed relevant emails; and the factual bases for
Dunhill’s allegations against Ms. Lindberg. Dunhill’s designees further
quibbled with the meanings of ordinary words in English and indicated
Ms. Lindberg’s attorneys should find answers by “search[ing] through
vague categories of documents” while intentionally not identifying any
specific documents. The trial court also made extensive Findings of
Fact about the “multiple forms of intentional obstruction and delay re-
peatedly employed by Greg Lindberg at his deposition,” as summarized
above. (Capitalization altered.)

After those Findings, the August 2019 Order explained how Dunhill
and Mr. Lindberg had jointly violated the court’s prior orders and worked
together to “intentionally evade” discovery obligations. After summariz-
ing all those factual bases for potential sanctions, the August 2019 Order
included a section entitled “Consideration of Lesser Sanctions” where
the trial court recounted how it had considered lesser sanctions, includ-
ing requiring Appellants to sit for new depositions, but did not think they
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would deter Appellants from continuing to evade discovery obligations
and violate discovery orders.

The August 2019 Order then included pertinent Conclusions of
Law. First, the trial court laid out its Conclusions regarding sanctions
for Dunhill’s and Mr. Lindberg’s 129,000 page “document dump” and
Dunhill’s deposition. (Capitalization altered.) The trial court then justi-
fied its sanctions for Mr. Lindberg’s deposition misconduct under Rules
of Civil Procedure 37(b) and 41(b). The trial court concluded the discus-
sion of sanctions for Mr. Lindberg’s deposition misconduct by again jus-
tifying harsh sanctions here and, further, overruled all of Mr. Lindberg’s
assertions of attorney-client privilege from his deposition.

Finally, the August 2019 Order granted both of Ms. Lindberg’s mo-
tions for sanctions. As sanctions, the trial court first struck all pleadings
from Mr. Lindberg and Dunbhill. The trial court then ruled in favor of Ms.
Lindberg on all liability issues by dismissing Dunhill’s claims with preju-
dice and granting default judgment against Dunhill and Mr. Lindberg on
all of Ms. Lindberg’s claims; it reserved the issue of damages for trial. To
support those sanctions, the trial court barred Dunhill and Mr. Lindberg
from opposing any liability issues at trial and designated certain facts be
established in Ms. Lindberg’s favor. The trial court further allowed Ms.
Lindberg to proceed with all discovery relevant to the issue of damages.
As part of that process, the trial court allowed Ms. Lindberg to depose
Dunhill on “all previously-noticed topics.” (Emphasis in original.) The
trial court also permitted Ms. Lindberg to depose Mr. Lindberg again
and required him “to answer, without objection, all questions posed by
Mrs. Lindberg’s counsel that are relevant to any of her counterclaims or
damages claims,” although the trial court confirmed all Mr. Lindberg’s
previous attorney-client privilege objections had been overruled. Lastly,
the August 2019 Order sanctioned Appellants by barring them from us-
ing any documents in the 129,000 page production and awarding Ms.
Lindberg attorney’s fees. Dunhill and Mr. Lindberg both filed written no-
tices of appeal, which they then amended.

II. Grounds for Appellate Review

[1] Appellants provide a “Statement of the Grounds for Appellate
Review,” as provided for in North Carolina Rule of Appellate Procedure
28(b)(4) and argue the sanctions issues are interlocutory but that dis-
covery orders imposing sanctions impact a substantial right and are
thus immediately appealable. (Capitalization altered.) We agree that the
sanctions orders are immediately appealable, although for slightly dif-
ferent reasons. While Appellants rely on statutes allowing appeals from
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interlocutory orders that “[a]ffect[] a substantial right,” N.C. Gen. Stat.
§ TA-27(a) (2021); see also N.C. Gen. Stat. § 1-277 (2021), “an order im-
posing sanctions under Rule 37(b) is appealable as a final judgment.”®
Batesville Casket Co., Inc. v. Wings Aviation, Inc., 214 N.C. App. 447,
457,716 S.E.2d 13, 20 (2011) (quoting Smitheman v. Nat'l Presto Indus.,
109 N.C. App. 636, 640, 428 S.E.2d 465, 468 (1993)); see also Walker
v. Liberty Mut. Ins. Co., 84 N.C. App. 552, 5564-55, 3563 S.E.2d 425,
426 (1987) (“[W]hen the order is enforced by sanctions pursuant to
N.C. R. Civ. P, Rule 37(b), the order is appealable as a final judgment.”);
Ross v. Ross, 215 N.C. App. 546, 547, 715 S.E.2d 859, 861 (2011) (citing
Walker in support of proposition that an order compelling discovery is
not a final judgment and does not affect a substantial right and therefore
is not immediately appealable, unless it imposes sanctions).

Here, the trial court sanctioned both parties under Rule 37(b).
Therefore, the sanctions order is “appealable as a final judgment.”
Batesville Casket Co., 214 N.C. App. at 457, 716 S.E.2d at 20.6

To the extent Appellants present arguments concerning the under-
lying discovery orders on which the sanctions are based, see N.C. R.
App. P. 28(a) (“Issues not presented and discussed in a party’s brief are
deemed abandoned.”), “the appeal tests the validity of both the discovery
order and the sanctions imposed.” In re Pedestrian Walkway Failure,
173 N.C. App. at 262, 618 S.E.2d at 802. With one exception, Appellants’
arguments only challenge the sanctions imposed, not the validity of
the underlying discovery orders. As for the exception, Appellants both

5. Appellants’ position—i.e. that sanctions affect a substantial right and are there-
fore immediately appealable despite being interlocutory—also finds support in certain
cases from this Court. See, e.g., Feeassco, LLC v. Steel Network, Inc., 264 N.C. App. 327,
331, 826 S.E.2d 202, 206-07 (2019) (“[W]hen a discovery order is enforced by sanctions
pursuant to N.C. Gen. Stat. § 1A-1, Rule 37(b), the order affects a substantial right and is
immediately appealable.” (citing In re Pedestrian Walkway Failure, 173 N.C. App. 254,
262, 618 S.E.2d 796, 802 (2005))). We believe an order imposing sanctions is best described
as a final judgment, but ultimately this difference does not impact the case at hand be-
cause either route allows for an immediate appeal of the sanctions order. See Alan D.
Woodlief, Jr., Statutory exceptions to the finality requirement, generally, 1 Shuford N.C.
Civil Prac. And Pro. With Appellate Advocacy § 86:5 (6th ed. 2020) (“Since the statutory
provisions discussed above [N.C. Gen. Stat. §§ 7TA-27(d) and 1-277] allow certain interlocu-
tory orders to be appealed immediately, for their purposes the distinction between final
and interim orders is less significant.”).

6. Our determination that the August 2019 Order was a final judgment aligns
with Dunhill I's description of this appeal as one in which “each party appeals not
only the final judgment of the trial court imposing sanctions, but also again specifi-
cally appeals the discovery order at issue in the present [first] appeal.” Dunhill I at *11
(emphasis added).
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incorporate the argument from their prior appeal that, in the words of
Appellants, focused on the June 2018 Order’s ruling requiring a “forensic
examination of all electronic devices that might have relevant informa-
tion,” regardless of party ownership. Therefore, we also review the June
2018 Order’s section on the forensic examination of electronic devices
as argued in Appellants’ previous appeal.

Notably, even if we could not reach that argument under
In re Pedestrian Walkway Failure, we would still address Appellants’
arguments in their prior appeal due to the law of the case. Specifically,
the Dunhill I Court “refer[red the forensic examination issue] to the pan-
el of this Court that will decide Dunhill and Greg E. Lindberg’s appeals of
the discovery order and the sanctions order together.” Dunhill I at *12.
As that panel, we are bound by the law of the case to consider Dunhill’s
and Greg Lindberg’s prior appeal as well. See North Carolina Nat. Bank,
307 N.C. at 567, 299 S.E.2d at 631-32 (explaining how law-of-the-case
doctrine requires a subsequent Court of Appeals panel to follow the de-
cisions of a previous panel in a given case).

III. Standard of Review

Because all the issues between the parties are discovery issues and
sanctions stemming therefrom, the same standard of review applies
throughout our analysis.

As this Court has previously explained:

As a general rule, we review the trial court’s rul-
ings regarding discovery for abuse of discretion.
[Citation] “An abuse of discretion is a decision mani-
festly unsupported by reason or one so arbitrary that
it could not have been the result of a reasoned deci-
sion.” Briley v. Farabow, 348 N.C. 537, 547, 501 S.E.2d
649, 656 (1998). However, if the trial court makes a
discretionary ruling based upon a misapprehension
of the applicable law, this is also an abuse of discre-
tion. See State v. Rhodes, 366 N.C. 532, 536, 743 S.E.2d
37, 39 (2013) (“[AIn abuse-of-discretion standard
does not mean a mistake of law is beyond appellate
correction. A [trial] court by definition abuses its dis-
cretion when it makes an error of law.” (alterations in
original) (quoting Koon v. United States, 518 U.S. 81,
100, 116 S. Ct. 2035, 2047), 135 L.Ed.2d 392 (1996))).
And if the trial court’s ruling depends upon inter-
pretation of a statute, we review the ruling de novo.
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Moore v. Proper, 366 N.C. 25, 30, 726 S.E.2d 812, 817
(2012) (“[W]hen a trial court’s determination relies
on statutory interpretation, our review is de novo
because those matters of statutory interpretation
necessarily present questions of law.”).

Myers v. Myers, 269 N.C. App. 237, 240-41, 837 S.E.2d 443, 447-48 (2020)
(citation omitted as indicated; all other alterations in original).

The same abuse-of-discretion standard applies in the context of sanc-
tions. See Feeassco, 264 N.C. App. at 337,826 S.E.2d at 210 (“According to
well-established North Carolina law, a broad discretion must be given
to the trial judge with regard to sanctions.”) (quoting Batlle v. Sabates,
198 N.C. App. 407, 417, 681 S.E.2d 788, 795 (2009)). Applying that stan-
dard in the sanctions context specifically, “[a] trial court does not abuse
its discretion by imposing a severe sanction so long as that sanction is
among those expressly authorized by statute and there is no specific evi-
dence of injustice.” Id. (quotation marks and citation omitted). While trial
courts “must consider the appropriateness of less severe sanctions” be-
fore “imposing a severe sanction,” id., the ultimate choice of sanctions
is still within their discretion. See In re Pedestrian Walkway Failure,
173 N.C. App. at 247, 618 S.E.2d at 826 (“[T]he choice of sanctions under
Rule 37 is within the trial court’s discretion . . ..” (citation and quota-
tions omitted)).

In reviewing the trial court’s order under the abuse of discretion
standard, any unchallenged findings of fact are binding on appeal.
Feeassco, 264 N.C. App. at 340, 826 S.E.2d at 211 (citing Koufman
v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) (“Where no
exception is taken to a finding of fact by the trial court, the finding is
presumed to be supported by competent evidence and is binding on
appeal.”)). Any challenged findings of fact “are conclusive on appeal if
supported by competent evidence, even if the evidence is conflicting.”
Baker v. Rosner, 197 N.C. App. 604, 608, 677 S.E.2d 887, 890 (2009)
(quoting State v. Haislip, 362 N.C. 499, 500, 666 S.E.2d 757, 758 (2008)).
We review each of Appellants’ arguments under an abuse of discre-
tion standard.

IV. Sanctions for Document Productions

[2] Both Appellants argue the court erred in sanctioning them for their
document productions. After setting out law requiring a “predicate viola-
tion” of a prior court order to compel discovery, Appellants contend “the
fundamental problem with these orders [the sanctions order on appeal]
is that there was no predicate violation of a court order.” Specifically,
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Appellants argue “the March 2019 Order failed to identify any violation
of the June 2018 Order,” and that the August 2019 Order failed to show
a violation of the March 2019 Order. Within each of those arguments,
Appellants take issue with certain Findings of Fact in the March and
August 2019 Orders and detail why no predicate orders existed. After
reviewing the relevant law, we address the alleged issues with the March
2019 and August 2019 Orders in turn.

North Carolina Rule of Civil Procedure 37(b)(2) authorizes “sanc-
tions by [a] court in which action is pending” when a party or certain
representatives of a party, inter alia, “fail[] to obey an order to provide
or permit discovery.” N.C. Gen. Stat. § 1A-1, Rule 37(b)(2) (2021) (capi-
talization altered). The statute authorizes sanctions “as are just” and ex-
plicitly allows, as relevant here:

a. An order that the matters regarding which the
order was made or any other designated facts shall be
taken to be established for the purposes of the action
in accordance with the claim of the party obtaining
the order;

b. An order refusing to allow the disobedient party
to support or oppose designated claims or defenses,
or prohibiting the party from introducing designated
matters in evidence;

c. An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed,
or dismissing the action or proceeding or any part
thereof, or rendering a judgment by default against
the disobedient party;

N.C. Gen. Stat. § 1A-1, Rule 37(b)(2)(a)—(c).

“Generally sanctions under Rule 37 are imposed only for the failure
to comply with a court order.” Myers, 269 N.C. App. at 252, 837 S.E.2d at
454 (quoting Pugh v. Pugh, 113 N.C. App. 375, 379, 438 S.E.2d 214, 217
(1994)). Thus, “a party seeking sanctions must first demonstrate a viola-
tion of a substantive rule of discovery, based upon Rules 26 through 36,
obtain a court order to compel discovery, and then Rule 37 sanctions
may be imposed.” Id. (emphasis in original; footnote omitted). This re-
quirement for a violation of a court order compelling discovery is what
Appellants term as a requirement for a “predicate violation.” Because a
sanctions order requires an underlying violation of a court order com-
pelling discovery, the trial court abuses its discretion “if there is no re-
cord evidence which indicates that [a party] acted improperly, or if the
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law will not support the conclusion that a discovery violation has oc-
curred.” Baker, 197 N.C. App. at 607, 677 S.E.2d at 890 (quotation and
citation omitted).

Here, the parties’ dispute does not center on the law requiring an
underlying order compelling discovery and a violation of that order. We
review the specifics of each of those arguments.

A. March 2019 Order Finding Violations of June 2018 Order

Appellants’ argue “[t]here was no violation of the June 2018 Order”
and thus the March 2019 Order erred in awarding sanctions under Rule
37(b). Their parallel arguments begin by asserting the March 2019 Order
never addressed the key question of “which documents and where des-
ignated.” (Citing Willis v. Duke Power Co., 291 N.C. 19, 31, 229 S.E.2d
191, 198 (1976)). Then, Appellants contend, “[r]ather than answering
that question, in the March 2019 Order the trial court created new re-
quirements and obligations not found in the June 2018 Order.” Each
Appellant then alleges “there is no evidence to support” certain, listed
Findings of Fact from the March 2019 Order. We address Appellants’
argument that the trial court did not answer the question of which docu-
ments and where designated before turning to their arguments about the
challenged Findings of Fact.

Appellants’ argument that the trial court did not answer the ques-
tion of which documents and where designated is misplaced because
that question had already been answered. Appellants rely on Willis
v. Duke Power Co. Appellants’ quote from Willis v. Duke Power Co. is
taken out of context, as the language immediately after the quote on
which Appellants rely shows that case is distinguishable. The predicate
order in that case required “the defendant to answer the plaintiff’s inter-
rogatories and to produce ‘the documents therein designated . ... The
question is which documents and where designated. At the time of this
order no documents had been identified or designated by either party.”
Willis, 291 N.C. at 31, 229 S.E.2d at 198-99.

Here, the June 2018 Order required Dunhill and Mr. Lindberg to
“fully and completely reply to each and every Interrogatory and discov-
ery request for production of documents” with exceptions not relevant
here. (Emphasis added.) The June 2018 Order also specifically “fully in-
corporated herein by reference” the “requests for discovery” that Ms.
Lindberg had filed on 26 February 2018. Thus, unlike in Willis, 291 N.C.
at 31, 229 S.E.2d at 198-99, Ms. Lindberg had designated documents in
her discovery requests from February 2018 and the trial court indicated
those documents were the ones Appellants needed to provide to comply
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with the June 2018 Order. The trial court highlighted that part of the
June 2018 Order again for Appellants in its March 2019 Order by specifi-
cally reproducing the documents designated. Therefore, the March 2019
Order highlighted the part of the June 2018 Order that answered the very
question Appellants now claim the March 2019 Order failed to answer.

Turning to the challenged Findings of Fact from the March 2019
Order, Appellants’ arguments fit into three categories: (1) the June
2018 Order did not require them to respond to Tisha Lindberg’s requests
without objection (challenges to Findings of Fact 18, 19, 22, 28, 31, 32,
34, 37, 38, 42, 43); (2) the June 2018 Order did not require production of
documents in a manner that indicated to which discovery request they
responded (challenges to Findings of Fact 24, 25); (3) other topics that
are not properly argued before us (challenges to Findings of Fact 7, 17,
28, 29, 33, 35, 39, 48).

Taking the categories in order, Appellants first argue the June 2018
Order did not require them to respond to Ms. Lindberg’s requests with-
out objection and thus it was an error for the March 2019 Order to find
the June 2018 Order did just that. While the June 2018 Order did not
specifically state Appellants had to respond to Ms. Lindberg’s requests
“without objection,” the June 2018 Order in its entirety supports this
reading. First, the June 2018 Order addressed the specific objections
Appellants had raised and then overruled nearly all of them concluding
they lacked merit—other than attorney-client privilege, which we ad-
dress below—and determining they “were interposed for an improper
purpose of delay and avoiding any meaningful response.” In the June
2018 Order, the trial court had already ruled upon the particular objec-
tions Appellants attempted to raise again. This argument, like Appellants
repeated attempts to raise the same objections again after the trial court
had already rejected them, is without merit.

Further, the June 2018 Order provided a specific procedure for
Appellants to renew objections based on a claim of attorney-client
privilege. A common canon of statutory construction says “when a
statute lists the situations to which it applies, it implies the exclusion
of situations not contained in the list.” E.g., Cooper v. Berger, 371
N.C. 799, 810, 822 S.E.2d 286, 296 (2018) (quotations and citations
omitted). Applying similar logic here, by listing that Appellants could
renew objections based on a claim of attorney-client privilege, the June
2018 Order implied Appellants could not renew their other objections.
Under the June 2018 Order, Appellants were supposed to respond to
the outstanding discovery requests without raising the same objections
the trial court had already rejected, so the trial court did not abuse its
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discretion in the March 2019 Order by finding Appellants violated the
June 2018 Order for reasserting overruled objections.

Appellants also argue they could have reasserted their previously
overruled objections because “failure to reassert the objections could
be construed as waiver.” Both cases upon which Appellants rely involve
rules and situations where waiver might follow when a party failed to
properly object even once. See Adams v. Lovette, 105 N.C. App. 23, 28-29,
411 S.E.2d 620, 623-24 (1992) (laying out rule for implied waiver on an
issue where defendant had never stated an objection on the ground
argued on appeal); Golding v. Taylor, 19 N.C. App. 245, 246, 248, 198
S.E.2d 478, 479-80 (1973) (stating that there is ordinarily a rule that a
failure to object to interrogatories within a fixed time constitutes waiver
before explaining the party had objected at the first time of asking but
just not within the appropriate timeframe). Thus, those cases provide
no support for a party needing to reassert meritless objections a second
time. Further, Rule of Appellate Procedure 10(a) only requires a party
to assert its objection and obtain a ruling from the trial court in order to
preserve the issue. Therefore, we reject Appellants’ argument that they
would have waived their objections to Ms. Lindberg’s discovery requests
if they failed to reassert them after the June 2018 Order denied nearly
all of them.

Turning to the next category, Appellants assert the March 2019 Order
erred when it “stated that it was ‘improper and in violation of’ the June
2018 Order to produce documents without indicating to which particu-
lar discovery requests the documents responded.” While the June 2018
Order does not specifically say Appellants must indicate to which par-
ticular discovery requests the documents respond, reading the Order in
its entirety once again supports that requirement. The June 2018 Order
mandated Appellants “fully and completely reply to each and every
Interrogatory and discovery request for production of documents”
with one exception not relevant here. (Emphasis added.) The March
2019 Order explicitly quoted that language when summarizing the June
2018 Order. Given that language, we cannot say the March 2019 Order’s
determination that the June 2018 Order required Appellants to indicate
which particular discovery request documents responded to was “man-
ifestly unsupported by reason” or “so arbitrary that it could not have
been the result of a reasoned decision.” Myers, 269 N.C. App. at 240, 837
S.E.2d at 447-48. Therefore, the trial court did not abuse its discretion
by finding it was a violation of the June 2018 Order to produce docu-
ments without indicating to which request they responded.
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Appellants also argue Rule of Civil Procedure 34(b)(1) allows parties
to produce documents as they are kept in the usual course of business
rather than labeling them in response to a particular document request.
Appellants omit the prefatory clause of the rule. The full sentence reads:

Unless otherwise stipulated by the parties or
ordered by the court, the following procedures
apply to producing documents or electronically
stored information:

(1) A party must produce documents as they
are kept in the usual course of business or must
organize and label them to correspond to the cat-
egories in the request;

N.C. Gen. Stat. § 1A-1, Rule 34(b)(2021) (emphasis added). Appellants
may have originally had the choice to produce documents in the ordi-
nary course of business, but the June 2018 Order removed that choice
by requiring them to label the documents by request.

Turning to the final category, Appellants list many other Findings of
Fact they claim “there is no evidence to support” without making any
further argument. North Carolina Rule of Appellate Procedure 28(a) re-
quires parties to present and discuss issues or they are deemed aban-
doned. N.C. R. App. P. 28(a); see also N.C. R. App. P. 28(b)(6) (requiring
a party to support issues by reason or argument). Failure to follow Rule
28 makes it “difficult if not impossible to properly determine the appeal.”
Steingress v. Steingress, 350 N.C. 64, 66, 511 S.E.2d 298, 299 (1999).
Furthermore, “[i]t is not the duty of this Court to peruse through the
record, constructing an argument for appellant.” Person Earth Movers,
Inc. v. Thomas, 182 N.C. App. 329, 333, 641 S.E.2d 751, 7564 (2007).

Here, Appellants abandon any argument of the remaining Findings
of Fact they challenge, and it is not our duty to “peruse through the
record” to construct their argument for them. Id. For example, both
Appellants challenge Finding of Fact 48 awarding attorney’s fees and
making eight specific sub-Findings of Fact, some of which span multiple
sentences. Despite that listed challenge, neither Appellant further men-
tions in their argument the two pages of the record Finding 48 covers,
apparently leaving for this Court to determine the specific portions of
the Finding Appellants challenge.

As another example, Appellants challenge Findings of Fact 27 and
33, each of which lists approximately twenty five requests for docu-
ment production Appellants still had not responded to in violation of
the June 2018 Order. Appellants provide no evidence or record citations
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to support their compliance with those requests. It is not our duty to
search the 7,000 pages of documents Appellants produced between the
June 2018 and March 2019 Orders—which also do not appear to be in
the record—to determine Appellants’ compliance with those requests.
Person Earth Movers, 182 N.C. App. at 333, 641 S.E.2d at 754. Because
Appellants have failed to present an argument as to these remaining
challenged Findings of Fact, we deem those challenges abandoned.
N.C. R. App. P. 28(a), (b)(6).

Finally, Appellants argue the March 2019 Order “failed to even ac-
knowledge that [Appellants] had appealed from the June 2018 Order”
and “effectively sought to punish [Appellants] for obtaining stay relief
from the appellate courts” because Appellants “promptly served the
responses and produced the documents required by the June 2018
Order” once the stay was denied. We cannot reconcile this argument
with the record before us. The March 2019 Order acknowledged the
initial appeal from the June 2018 Order and the history of that appeal
in multiple unchallenged Findings of Fact. The March 2019 Order then
specifically found in unchallenged Finding of Fact 15: “As a result of the
Supreme Court’s February 5, 2019 Order, this matter is not stayed in any
way and proceedings at the trial court level must move forward.” Thus,
contrary to Appellants’ argument, the March 2019 Order acknowledged
their appeals and the stays involved.

The record also does not support Appellants’ argument that they
complied with the June 2018 Order once the stay was denied. At the
11 March 2019 hearing that led to the March 2019 Order, Appellants’
counsel admitted they had not fully complied with the June 2018
Order. At one point, Appellants’ counsel said, “We have gone a long
way in complying with that [June 2018 Order]. I am not arguing that
we are there, Judge.” (Emphasis added.) At another point, the following
exchange occurred:

THE COURT: . . . what is before me is you now have
an order, after all of this, that Judge Smith entered on
June 27th of 2018 that’s not being followed.

MR. PACE [Appellants’ counsel]: Youre exact —
you're correct. We agree 100 percent it is time to com-
ply with the order.

(Emphasis added.) Thus, a month and six days after the final stay was
denied, Appellants still admitted they were not in compliance. Notably,
this was roughly the same amount of time the June 2018 Order originally
gave them to comply.
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Reviewing for abuse of discretion, we reject all of Appellants’ argu-
ments that the March 2019 Order improperly found violations of the June
2018 Order. The parties must comply with the order actually entered,
regardless of what a party wishes the order had required. See Becker
v. Pierce, 168 N.C. App. 671, 678-79, 608 S.E.2d 825, 830 (2005) (find-
ing no error when defendant produced three letters as required by the
previous court order but did not produce a fourth that plaintiffs claimed
was covered). What Appellants wish the June 2018 Order required is not
relevant. What matters is the June 2018 Order actually identified the
documents to be produced, ordered Appellants to respond without ob-
jection, and required Appellants to indicate to which discovery request
each document responded. The March 2019 Order further properly took
into account Appellants’ appeal from the June 2018 Order. Therefore,
the trial court did not abuse its discretion by finding, in the March 2019
Order, that Appellants violated the June 2018 Order.

B. August 2019 Order Finding Violations of the March 2019 Order

Similar to their first argument, Appellants contend “[t]here was
no violation of the March 2019 Order” and thus the August 2019 Order
erred in awarding sanctions under Rule 37(b). As with the previous
argument, Appellants challenge listed Findings of Fact and then have
arguments, some of which are unconnected to the challenged Findings.
We first address the challenges to the Findings before turning to the
unconnected arguments.

Appellants both challenge the same Findings of Fact in the August
2019 Order. As with their previous argument, Appellants list certain
Findings of Fact that they claim “there is no evidence to support” with-
out making any further argument (Findings 10, 22, 101, 110). Because
Appellants have failed to present an argument as to these challenged
Findings of Fact, we again deem those challenges abandoned. N.C. R.

App. P. 28(a), (b)(6).

The next Finding of Fact Appellants challenge (Finding 21) sum-
marizes the ways in which Appellants, after the final stay was lifted in
February 2019, “continued purposefully to withhold discovery and vio-
late the Court’s June 27, 2018 Discovery Order . . . .” Of the listed viola-
tions in that Finding, Appellants only specifically argue “there was no
prohibition against reasserting objections,” so we only address that ar-
gument. See N.C. R. App. P. 28(a), (b)(6) (deeming challenges to be aban-
doned if not specifically argued). We have already determined above
that the June 2018 Order prohibited Appellants from reasserting their
objections, and we reject this challenge for the same reason.
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The final challenged Finding of Fact (Finding 32) determined
Appellants violated the March 2019 Order through their 129,000
page document production in May 2019 because that was after the
March 2019 Order’s deadline “to produce all discovery materials” in
Appellants’ possession. (Emphasis in original.) Appellants argue the
March 2019 Order did not require producing all discovery materials
but rather all documents that were being withheld, which Appellants
argue they did. Appellants then argue this later production permissi-
bly supplemented their earlier production with “documents [that] were
received from third parties and computer servers . . . .” This supple-
mentation argument therefore also contends none of the documents in
the 129,000 page production from May 2019 were documents that had
previously been withheld.

The record here cannot support Appellants’ argument. The March
2019 Order listed numerous requests for document production with
which Appellants entirely failed to comply. The March 2019 Order then
required Appellants to “produce all documents that are being withheld
from the document requests identified above.” Thus, the term with-
holding referred to all documents Appellants had related to those dis-
covery requests.

Despite the fact that Appellants had to provide all documents re-
lated to those requests by the 26 March 2019 deadline set in the March
2019 Order, they failed to comply. Instead, Appellants had still not com-
plied by May 2019 because the May 2019 production included many
documents responsive to those requests. While we do not have the en-
tire batch of discovery documents before us, Appellants’ own admission
that these documents were responsive to prior requests puts them in
violation of the March 2019 Order, unless all of the documents produced
were supplemental.

The record here belies Appellants’ contention that all 129,000 pages
produced in May 2019 were supplemental. At the July 2019 hearing on
Ms. Lindberg’s motion for sanctions, Appellants’ counsel identified the
sources of the 129,000 pages. About a quarter of the documents (29,000
pages) were emails from the accounts of individuals who worked at
Dunhill during the relevant time period. Rule of Civil Procedure 34(a)
allows a party to obtain production of documents “which are in the
possession, custody or control of the party upon whom the request is
served.” N.C. Gen. Stat. §1A-1, Rule 34(a). Dunhill clearly had posses-
sion, custody, or control over the email accounts of its own employees.
Thus, the 29,000 pages of emails cannot all be supplemental.
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The remaining 100,000 pages were bank and credit card statements,
of which we presume at least some were for accounts held by either
Dunhill or Mr. Lindberg given the underlying requests focused on those
accounts. Appellants do not show these documents were all supplemen-
tal. As the terms are used in Rule of Civil Procedure 34(a), “possession,
custody, or control of the party” includes documents a party has “the
legal right to obtain . . . on demand.” See Pugh, 113 N.C. App. at 380, 438
S.E.2d at 218 (describing that test as the federal standard then applying
it in the case at hand) (quotations and citation omitted).

Dunhill and Mr. Lindberg certainly had the legal right to obtain on
demand their own bank and credit card statements. Therefore, they
had possession, custody, or control of at least some of those 100,000
pages of records before the March 2019 Order’s deadline. To character-
ize all 129,000 pages in the May 2019 production as supplemental per
Appellants’ arguments the August 2019 Order faulted them for supple-
menting their production is incredulous. The trial court did not abuse
its discretion in finding, in the August 2019 Order, that the 129,000 page
production in May 2019 violated the March 2019 Order.

Finally, Appellants argue they “[a]t the very least . . . made good faith
efforts to comply with the trial court’s orders,” and therefore they should
not have been sanctioned. Appellants are correct that Rule 37 requires
“a good faith effort at compliance with the court order.” Laing v. Liberty
Loan Co. of Smithfield and Albemarle, 46 N.C. App. 67, 71, 264 S.E.2d
381, 384 (1980). While a party’s willful violation of a court order will
defeat a finding of good faith, see Willis, 291 N.C. at 32-33, 229 S.E.2d
at 199 (finding defendant acted in good faith and that there was no evi-
dence of a willful refusal), North Carolina law does not require a party
to have willfully violated a court order to justify an award of Rule 37
sanctions. Henderson v. Wachovia Bank of North Carolina, N.A., 145
N.C. App. 621, 629, 551 S.E.2d 464, 470 (2001) (“[T]he plain language of
Rule 37 does not require a showing of willfullness. The order of default
judgment may be entered against a defendant pursuant to Rule 37(b)(2)
for failure to obey a court order whether the failure was willful or not.”);
see also N.C. Gen. Stat. § 1A-1, Rule 37, Comment to the 1975 Amendment
(recounting how shift of language to “failure” from “refusal” aimed to
make clear that courts do not have to find a willful failure to impose
sanctions). Rather, the good faith standard eliminates the threat of sanc-
tions “[i]f a party’s failure to produce is shown to be due to inability fos-
tered neither by its own conduct nor by circumstances within its control
....” Laing, 46 N.C. App. at 71, 264 S.E.2d at 384.

Here, Appellants’ failures to comply with the March 2019 Order
were due to their own conduct and circumstances within their control.
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Considering the entire history of this discovery dispute, the multiple or-
ders addressing Appellants’ objections and late and deficient responses,
as well as Dunhill’s and Mr. Lindberg’s deposition testimony, Appellants
have not shown good faith in Appellants’ responses to the discovery re-
quests. As explained above, Appellants had in their possession, control,
or custody or had the legal right to demand all the documents they ad-
mitted were part of the May 2019 production. Therefore, Appellants did
not act with good faith and were subject to Rule 37 sanctions.

We find the trial court did not abuse its discretion in ruling, in its
August 2019 Order, Appellants violated the March 2019 Order. Combined
with our previous conclusion about violations of the June 2018 Order, we
hold the trial court did not abuse its discretion in sanctioning Appellants
for their document production actions and inactions.

V. Sanctions for Depositions

[3] Inaddition to arguing they should not have been sanctioned for their
actions and inactions around document production, both Appellants
assert the trial court erred in sanctioning them for their depositions.
Similar to the document production issue, Appellants both argue “with-
out a predicate order in place, the sanctions” based on their depositions
“were inappropriate.” Dunhill then presents an additional argument that
the trial court “misconstrued Rule 30(b)(6),” the basis for its deposition.
We first address the predicate order issue for each Appellant before
turning to Dunhill’s argument about Rule 30(b)(6).

A. Predicate Order Issue

Both Appellants argue the trial court erred by sanctioning them
for their depositions “without a predicate order in place.” This argu-
ment closely resembles the contentions Appellants had regarding doc-
ument productions.

Given the similarities in the argument, much of the law governing
Appellants’ contention is the same here, so we briefly recite it. Rule of
Civil Procedure 37(b)(2) permits sanctions when “a party fails to obey
an order to provide or permit discovery . ...” N.C. Gen. Stat. § 1-1A, Rule
37(b)(2). Thus, “[i]n general, ‘sanctions under Rule 37 are imposed only
for the failure to comply with a court order,” ” i.e. failure to comply with
a predicate order borrowing Appellants’ term. Lovendahl v. Wicker, 208
N.C. App. 193, 200, 702 S.E.2d 529, 534 (2010) (quoting Pugh, 113 N.C.
App. at 379, 438 S.E.2d at 217). Additionally, “[a] motion for a protective
order under Rule 26(c) that is denied . . . may end in the same result as
a motion to compel discovery under Rule 37(a): an order compelling
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discovery.” Id. This similar result arises directly from the language of
Rule 26(c) providing “[i]f the motion for a protective order is denied in
whole or in part, the court may, on such terms and conditions as are just,
order that any party or person provide or permit discovery.” Id. (quoting
N.C. Gen. Stat. § 1A-1, Rule 26(c)) (alteration in original). As a result,
“violation of an order compelling discovery that results from a motion
for a protective order may [also] be the basis for sanctions under Rule
37(b).” Id. We review the trial court’s actions challenged in the predicate
order arguments for abuse of discretion. See Myers, 269 N.C. App. at 240,
837 S.E.2d at 447 (“As a general rule, we review the trial court’s rulings
regarding discovery for abuse of discretion.”); Feeassco, 264 N.C. App.
at 336, 826 S.E.2d at 209 (reviewing order granting motion for sanctions
for abuse of discretion).

1. Dunhill’s Predicate Order Argument

Dunhill argues “without a predicate order in place, the sanctions
based on the 30(b)(6) deposition of Dunhill were inappropriate.” It also
asserts the August 2019 Order “did not even purport to identify a predi-
cate order regarding Dunhill’s deposition.” While Dunhill acknowledges
the order denying its motion for a protective order, it argues that order
was not specific enough for Dunhill to be required “to do anything other
than provide prepared witnesses.” Finally, Dunhill argues the August
2019 Order erred by sanctioning Dunhill for previous misconduct by
both it and by Mr. Lindberg.

Taking Dunhill’s arguments in turn, it is simply wrong to argue the
August 2019 Order failed to identify a predicate order. We have identi-
fied four examples of times the August 2019 Order referred to the trial
court’s previous order denying Dunhill’s and Mr. Lindberg’s Motion for a
Protective Order and said Dunhill violated that previous order by failing
to present prepared witnesses at its Rule 30(b)(6) deposition:

30.  On June 5, 2019, the Court entered a writ-
ten order denying Dunhill's Motion for Protective
Order, and expressly ordered that Dunhill make
available for its Rule 30(b)(6) deposition an appro-
priate company designee for all noticed topics who
was prepared to testify “as to ‘all matters known
and reasonably available to’ Dunhill regarding each
topic in the notice of deposition.” See this Court’s
6/5/2019 Order on Dunhill Holdings, LLC and Greg
Lindberg’s Motion for Protective Order (citing N.C.
Gen. Stat. § 1A-1, Rule 30(b)(6)).
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42.  Dunhill’s failure to prepare for its deposi-
tion, as it was required to do under Rule 30(b)(6) and
this Court’s 5 June 2019 Order . . . .

47. Brenda Lynch was designated as Dunhill’s
corporate representative to testify pursuant to Rule
30(b)(6) as to Dunhill’s specific knowledge of Topics
1 and 2. Moreover, and as previously discussed
above, pursuant to this Court’s June 5, 2019 Order
on Dunhill Holdings, LLC and Greqg Lindberg’s
Motion for Protective Order, Dunhill was ordered by
the Court to produce at the deposition an appropri-
ate company designee who is prepared to testify “as
to ‘all matters known and reasonably available to’
Dunhill regarding each topic in the notice of deposi-
tion.” (citing N.C. Gen. Stat. § 1A-1, Rule 30(b)(6)).

51.  The Court finds that Ms. Lynch’s deposition
testimony, given on behalf of Dunhill, represents a
failure of Dunhill to adequately testify in response to
Topics 1-43, in direct violation of this Court’s 5 June
2019 Order on Dunhill and Mr. Lindberg’s Motion for
Protective Order described above.

(Emphasis in original.) Dunhill does not challenge any of those Findings
of Fact, so they are binding on appeal. See Feeassco, 264 N.C. App. at 340,
826 S.E.2d at 211 (determining unchallenged findings of fact in a sanc-
tions order were binding on appeal). Based on these binding Findings of
Fact, the trial court identified its order denying Appellants’ motion for a
protective order as the predicate order compelling discovery, which is
allowed under Lovendahl. 208 N.C. App. at 200, 702 S.E.2d at 534.

Dunhill’s failure to recognize the predicate order, upon which the
trial court relied, might stem from its related argument that the or-
der denying its motion for a protective order was not specific enough.
Dunhill cites no binding precedent to support that argument.” However,
in Lovendahl, this Court ruled an order denying a motion for a protec-
tive order was sufficient to justify Rule 37(b) sanctions when the order

7. In fact, Dunhill primarily cites unpublished federal district court opinions.
Citation to this Court’s own unpublished opinions is “disfavored,” N.C. R. App. P. 30(e)(3),
so citation to other courts’ unpublished opinions at least warrants the same treatment.
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merely required the defendant to “ ‘submit to deposition within forty-five
days of the date of this Order.” ” 208 N.C. App. at 200-02, 702 S.E.2d at
534-35. Here, the trial court’s order denying the motion for a protective
order said:

Accordingly, and pursuant to Rule 30(b)(6) of the
North Carolina Rules of Civil Procedure, Dunhill
Holdings, LLC shall appear as noticed on June 5 and
6, 2019 for its deposition and be prepared to testify,
through an appropriate company designee, as to all
“matters known or reasonably available to” Dunhill
regarding each topic in the notice of deposition. N.C.
Gen. Stat. § 1A-1, Rule 30(b)(6).

The trial court’s order, specifically directing Dunhill’s designee to be
prepared to testify to all matters known or reasonably available on
each noticed topic, is more specific than the language this Court found
acceptable in Lovendahl. Therefore, we find the language here was spe-
cific enough that a violation of the order denying the motion for the pro-
tective order could support sanctions under Rule 37(b).

Turning to its final argument, Dunhill asserts “[t]he trial court erred
by assuming it could enter sanctions based on the history of the par-
ties’ discovery disputes,” especially since Mr. Lindberg is a separate
individual according to Dunhill. Dunhill’s arguments are unpersuasive.
Dunhill quotes a portion of Conclusion of Law 141 that references a
long pattern of violations of discovery orders, but that Conclusion ap-
pears under the heading “Sanctions Arising from Misconduct During Mr.
Lindberg’s Deposition.” Dunhill seemingly ignores Conclusions of Law
114-28, which recount the basis for sanctions against Dunhill based on
its Rule 30(b)(6) “Deposition Misconduct.” Those Conclusions and the
facts we recounted above detail how Dunhill was sanctioned not for
its past misconduct but rather for its new failure to comply with the
order compelling discovery that came out of the order denying Dunhill’s
motion for a protective order. Thus, Dunhill was sanctioned not for its
previous misconduct—which was extensive as recounted in our analy-
sis of the document production sanctions above—but rather for its new
misconduct in depositions.

The citations here are particularly inapposite because, as explained above, this Court has
issued binding precedent on the issue. See N.C. R. App. P. 30(e)(3) (“If a party believes,
nevertheless, that an unpublished opinion has precedential value to a material issue in the
case and that there is no published opinion that would serve as well, the party may cite
the unpublished opinion . . . .”) (emphasis added).
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Dunhill also contends the trial court improperly conflated it with
Mr. Lindberg, arguing “accusations of misconduct against a separate
individual (like Mr. Lindberg) should not be part of the analysis.” As
recounted more fully above, Dunhill was sanctioned for its own fail-
ures. For example, unchallenged Finding of Fact 51 faulted Dunhill for
failing “to adequately testify in response to Topics 1-43, in direct vio-
lation of this Court’s 5 June 2019 Order on Dunhill and Mr. Lindberg’s
Motion for Protective Order described above.” The underlying premise
that Dunhill and Mr. Lindberg are separate is questionable. In unchal-
lenged Findings of Fact, the trial court noted evidence that Dunhill and
Mr. Lindberg are not separate in general and specifically “collu[ded]” in
their deposition misconduct:

100.. ... In fact, on numerous occasions, the corpo-
rate representatives at Dunhill’s Rule 30(b)(6) depo-
sition testified that they were not knowledgeable
persons to testify regarding the noticed topics, and
instead Mr. Lindberg, the sole owner and manager
of Dunhill, was in fact the more knowledgeable indi-
vidual about the noticed topics. [footnote] Counsel
for Mrs. Lindberg thereafter reasonably proceeded to
ask Mr. Lindberg about many of these same topics at
his deposition, only to be met with his repeated refus-
als to answer relevant questions.

101. The Court finds that Greg Lindberg’s refusal to
answer relevant deposition questions, when com-
bined with his sole ownership and control over
Dunhill as a corporate entity, amounts to collusion
between Dunhill and Greg Lindberg at their respec-
tive depositions to intentionally evade their discovery
obligations in this matter and to purposefully with-
hold relevant information from Mrs. Lindberg and her
counsel. The Court finds the same is true with respect
to Dunhill and Mr. Lindberg’s repeated violations of
this Court’s prior orders compelling them to produce
documents and materials in discovery.

(Footnote omitted.) Given Dunhill's own misconduct warranted sanc-
tions and its connection to and collusion with Mr. Lindberg, we also
reject this argument.

Thus, reviewing for abuse of discretion, we reject all of Dunhill’s
arguments about the lack of a predicate order and its related objections.
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2. Mr. Lindberg’s Predicate Order Argument

Mr. Lindberg’s predicate violations argument resembles Dunhill’s
argument, but Mr. Lindberg also contends he was inappropriate-
ly sanctioned for invoking his Fifth Amendment privilege against
self-incrimination. Mr. Lindberg first mirrors Dunhill’s arguments that
no predicate order existed to justify sanctions and that the trial court
erred by sanctioning Mr. Lindberg for past misconduct by both him and
Dunhill. Then, Mr. Lindberg argues his “reluctance or refusal to answer
some questions is not surprising” given that depositions in other litiga-
tion between him and Ms. Lindberg resulted in him “obtaining a protec-
tive order . . . that required Ms. Lindberg’s counsel to remain six feet
away from Mr. Lindberg.”

Finally, Mr. Lindberg argues that despite the trial court acknowledging
his deposition “could be affected by invocation of the Fifth Amendment
privilege against self-incrimination” based on a then-pending criminal
case, the trial court “[iJronically . . . then sanctioned Mr. Lindberg for
refusing to answer questions at his deposition.” (Emphasis in original.)
Mr. Lindberg contends “the right to discovery must yield to the privilege
against compulsory self-incrimination” such that the trial court “erred
in sanctioning Mr. Lindberg based on his deposition testimony.” We ad-
dress each of those arguments in turn.

First, Mr. Lindberg’s argument that there was no predicate order in
place is inaccurate. The trial court’s order denying Dunhill’s motion for
a protective order also denied Mr. Lindberg’s motion for a protective or-
der. The trial court clearly denied Mr. Lindberg’s motion for a protective
order because it separately denied Mr. Lindberg’s motion for a stay of
proceedings. Thus, the order denying the motion for a protective order
in practice relies on the denial of the motion for a stay of proceedings.
Since the denial of a motion for a protective order can have the same
effect as an order compelling discovery, i.e. creating the requisite predi-
cate order, Lovendahl, 208 N.C. App. at 200, 702 S.E.2d at 534, we look
to the trial court’s denial of the motion for a stay as well to evaluate the
adequacy of any predicate order.

The trial court’s order denying Mr. Lindberg’s motion for a stay indi-
cates Mr. Lindberg sought the stay because of pending criminal charges
against him. The trial court’s unchallenged Findings of Fact, however,
highlight that “none of the claims, counterclaims, or causes of action al-
leged by the parties in this matter require them to prove facts that share
anexus with, or are substantially similar to, the allegations made against
Mr. Lindberg in the separate criminal proceedings against him.” Based



781

982

IN THE COURT OF APPEALS 71

DUNHILL HOLDINGS, LLC v. LINDBERG
[282 N.C. App. 36, 2022-NCCOA-125]

on that fact and its subsequent analysis of Mr. Lindberg’s prejudice argu-
ments, the trial court denied Mr. Lindberg’s motion for a temporary stay
of proceedings.

The trial court’s unchallenged Findings of Fact indicate it expressly
considered Mr. Lindberg’s upcoming deposition and rejected Mr.
Lindberg’s arguments about prejudice caused by allowing that deposi-
tion to proceed:

9. There is no unfair prejudice to Mr. Lindberg
or Dunhill by denying Mr. Lindberg’s Motion for
Temporary Stay. To the extent Mr. Lindberg believes
it in his best interest, he has a right in this civil action
to assert his Fifth Amendment rights to not answer
questions propounded to him in discovery. Moreover,
during the hearing of this motion, Mrs. Lindberg’s
counsel voluntarily agreed that they would not ask
Mr. Lindberg questions at his upcoming deposition
about the facts contained in the Bill of Indictment
attached as Exhibit 1 to Mr. Lindberg’s motion.

10. Mr. Lindberg argues that he would be prej-
udiced by potentially having to invoke his Fifth
Amendment right to refuse to answer questions at
his upcoming deposition. However, the Court finds
that no unfair prejudice would occur given the fact
that Mr. Lindberg has failed to demonstrate a nexus
of substantially similar facts or issues between his
criminal proceeding and this civil action. . . .

The trial court also, as Mr. Lindberg highlights, converted into a
binding court order the voluntary agreement of Ms. Lindberg’s counsel
not “to question Mr. Lindberg at his upcoming deposition in this action
regarding the facts contained in the Bill of Indictment . . . .” Thus, the
trial court knew Mr. Lindberg’s deposition would go ahead when it or-
dered the denial of his motion for a temporary stay and motion for a pro-
tective order. It is reasonable to read that sequence of events as the trial
court ordering Mr. Lindberg to attend his deposition, so we cannot find
the trial court abused its discretion in viewing the denial of the motions
for a temporary stay and for a protective order as the equivalent of an
order compelling discovery and in sanctioning Mr. Lindberg for violating
that order. See Myers, 269 N.C. App. 240, 837 S.E.2d at 447-48 (“An abuse
of discretion is a decision manifestly unsupported by reason or one so
arbitrary that it could not have been the result of a reasoned decision.”).
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Having determined the trial court did not abuse its discretion by
treating the denial of Mr. Lindberg’s motions for a protective order and
temporary stay as a predicate order, we address Mr. Lindberg’s argu-
ment he was improperly sanctioned for previous conduct by both him
and Dunhill. As with Dunhill’s similar argument, Mr. Lindberg’s argu-
ment fails because he was sanctioned for his own new conduct. Looking
just at Conclusion of Law 141 that Mr. Lindberg takes issue with in his
brief, the trial court made it clear in the parts Mr. Lindberg omits that
his own misconduct during the deposition justified its sanctions:

141. The Court further concludes that Mr. Lindberg
personally is subject to sanctions as a result of the
many forms of misconduct he repeatedly employed
during his personal deposition as described
hereinabove. Mr. Lindberg and Dunhill have engaged
in a long pattern of violating the discovery orders of
this Court as well as the Rules of Civil Procedure.
Myr. Lindberg’s personal deposition obstruction and
misconduct is but the most recent in the long line of
both his Dunhill’s [sic] repeated prior violations
of this Court’s discovery orders and the discovery rules.

(Emphasis added.) Unchallenged Findings of Fact 59-98 recount
in great detail, across five different subsections of misconduct, the
“multiple forms of intentional obstruction and delay repeatedly
employed by Greg Lindberg at his deposition.” (Capitalization altered.)
As just one example, the trial court included a table calculating the
“5 HOURS 47 MINS” of deposition time “wasted due to Greg Lindberg’s
repeated tardiness” over two days. (Emphasis in original in first quota-
tion; capitalization altered in second quotation.) Thus, the court sanc-
tioned Mr. Lindberg for his deposition misconduct alone and had ample
support for its decision to do so.

Mr. Lindberg’s next argument is about his “reluctance or refusal to
answer some questions” because of the prior protective order requir-
ing Ms. Lindberg’s counsel to remain six feet away from him. Without
reaching the issue of whether a protective order about physical distanc-
ing from another case could justify refusing to answer any questions
in a deposition from this case where the trial court in this case had al-
ready denied a substantive motion for a protective order, we note that
Mr. Lindberg’s deposition here did not even involve the attorney whose
actions were the basis for the prior protective order. While the prior pro-
tective order covered “Counsel for Plaintiff,” which included one of Ms.
Lindberg’s attorneys who deposed Mr. Lindberg in this case, it is clear
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from the prior protective order that the conflict that led to the protective
order involved another attorney who was not present at Mr. Lindberg’s
depositions in this case. Given the relevant attorney from the past con-
flict was not even present at this deposition, we reject any argument by
Mr. Lindberg that this past history in any way impacts how we should
view his “reluctance or refusal to answer some questions.. . ..”

Finally, we reject Mr. Lindberg’s argument that the trial court erred
by sanctioning him for refusing to answer questions at his deposition
after acknowledging Mr. Lindberg’s deposition could be impacted by
assertions of his Fifth Amendment privilege against self-incrimination.
The key issue with Mr. Lindberg’s argument is that he never invoked his
Fifth Amendment privilege during his deposition. “The Fifth Amendment
privilege against compelled self-incrimination is not self-executing.”
Roberts v. U.S., 445 U.S. 552, 559, 100 S. Ct. 1358, 1364 (1980). In the
case of “the ordinary witness at a trial or before a grand jury who is sub-
poenaed, sworn to tell the truth, and obligated to answer on the pain of
contempt,” that person must “appear and answer questions truthfully . . .
unless he invokes the privilege and shows that he faces a realistic threat
of self-incrimination.” Minnesota v. Murphy, 465 U.S. 420, 427, 104
S. Ct. 1136, 1142 (1984). A person’s invocation of the Fifth Amendment
privilege must be express. Commumnist Party of U.S. v. Subversive
Activities Control Bd., 367 U.S. 1, 108, 81 S. Ct. 1357, 1416 (1961)
(“Nevertheless, it is not and has never been the law that the privilege
disallows the asking of potentially incriminatory questions or authorizes
the person of whom they are asked to evade them without expressly
asserting that his answers may tend to incriminate him.” (emphasis
added)). While “no ritualistic formula or talismanic phrase is essential
in order to invoke the privilege against self-incrimination,” the language
of invocation at least needs to be such that a person “may reasonably
be expected to understand [it] as an attempt to invoke the privilege.”
Emspak v. U.S., 349 U.S. 190, 194, 75 S. Ct. 687, 690 (1955). For exam-
ple, the United States Supreme Court has held language with references
to the Fifth Amendment, even without identifying the privilege specifi-
cally, is sufficient to invoke the privilege. Id.

Here, Mr. Lindberg never expressly invoked the privilege in the
required manner. With one exception explained below, nothing relat-
ed to the Fifth Amendment privilege against self-incrimination even
came up in the transcript of Mr. Lindberg’s deposition.8 Rather, Mr.
Lindberg instead decided to repeatedly—over 100 times according to

8. We searched the transcript for the following words “fifth”; “5th”; “amendment”;
“privilege”; and “incrimination” and found no responses that discussed the Fifth Amendment
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the unchallenged Findings of Facts—say he “can’t comment on that.”
The use of the phrase, “I can’t comment on that” was not language that
a person could “reasonably be expected to understand as an attempt to
invoke the privilege” because it does not reference the privilege or even
the Fifth Amendment. Id. As such, none of those instances can be con-
sidered invocations of Mr. Lindberg’s Fifth Amendment privilege.

The one time the Fifth Amendment came up in the transcript of Mr.
Lindberg’s deposition—in response to one of Mr. Lindberg’s “I can’t com-
ment” answers—, Ms. Lindberg’s counsel expressly asked Mr. Lindberg
if he was intending to invoke his privilege and Mr. Lindberg’s counsel
specifically told him he did not have to answer if he was intending to
invoke his Fifth Amendment privilege:

Q. Refuse to answer. Did you not authorize Tisha
Lindberg to sign your name on multiple documents?

A. I can’t comment on that.

Q. Refuse to answer that question?

A. I can’t comment on it.

Q. Well, if you can’t comment, that to me
means you are refusing to comment or answer.

A. No. Saying I can’t comment is a comment.

Q. Why can’t you comment? Mr. Lindberg, is
the reason — one of the reasons you can’t comment

on many of these questions is because you intend to
plead the Fifth Amendment?

Mr. Pace: Objection. You don’t have to
answer that.

Mr. Zaytoun: This is a civil case.

Mr. Pace: Yes. And you've already repre-
sented to a judge that you wouldn’t ask him any ques-
tions about that.

By Mr. Zaytoun:

Q. Mr. Lindberg, is it — is it your intention
to plead the Fifth Amendment to any of these

questions that I've asked you where you said you
can’t comment?

privilege against self-incrimination other than the instance discussed in the main text. The
search for the word “privilege” revealed numerous references to attorney-client privilege
as well as a couple of references to professional-patient privilege, but Mr. Lindberg does
not make any arguments about those privileges.
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Mr. Pace: You don’t have to answer that. I'll
instruct you not to answer.

Mr. Zaytoun: All right. Certify that. On what —
would you state for the record the basis upon which
you're instructing him not to answer that question.

Mr. Pace: Because you represented to the
judge that you would not use this case for discovery
of any of the criminal proceedings.

Mr. Zaytoun: No. This has nothing to do with the
North Carolina indictment, my question.

Mr. Pace: Oh, you're —

Mr. Zaytoun: It has no- — has — this has to do
with Dunbhill.[9]

Mr. Pace: We disagree.

In this case, Ms. Lindberg’s counsel, rather than Mr. Lindberg or his coun-
sel, made the reference to the Fifth Amendment privilege. The language
Mr. Lindberg and his counsel used cannot be reasonably interpreted as
an invocation. Unsurprisingly, as a result, Ms. Lindberg’s counsel had to
follow-up to clarify if Mr. Lindberg was invoking the privilege only for
Mr. Lindberg’s counsel to direct Mr. Lindberg not to answer whether he
was invoking or not. Thus, Mr. Lindberg, through actions of his coun-
sel, made a choice to not clarify he was expressly invoking his Fifth
Amendment privilege as he was required to do to gain the privilege’s
protection. Emspak, 349 U.S. at 194, 75 S. Ct. at 690.

Since Mr. Lindberg never invoked his Fifth Amendment privilege
against self-incrimination, the trial court could not have sanctioned him
for such invocation, as he now argues. We therefore reject that argument
and find the trial court did not abuse its discretion in sanctioning Mr.
Lindberg for his deposition conduct.

B. Dunhill’s 30(b)(6) argument

In the final argument against the sanctions for deposition con-
duct, Dunhill contends “the trial court misconstrued Rule 30(b)(6).”
(Capitalization altered.) Rule of Civil Procedure 30(b)(6) provides:

9. In unchallenged Findings of Fact, the trial court found the indictment in question
did not mention Dunhill or Ms. Lindberg and did “not refer to facts or issues that create
a nexus with, or are substantially similar to, the facts or issues involved in this civil ac-
tion.” Thus, by asking about Ms. Lindberg and Dunhill, Ms. Lindberg’s attorney did not
run afoul of the court order to not question Mr. Lindberg “regarding facts contained in”
the indictment.
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A party may in his notice and in a subpoena name
as the deponent a public or private corporation or a
partnership or association or governmental agency
and describe with reasonable particularity the mat-
ters on which examination is requested. In that event,
the organization so named shall designate one or
more officers, directors, or managing agents, or other
persons who consent to testify on its behalf, and may
set forth, for each person designated, the matters on
which he will testify. A subpoena shall advise a non-
party organization of its duty to make such a desig-
nation. It shall not be necessary to serve a subpoena
on an organization which is a party, but the notice,
served on a party without an accompanying sub-
poena shall clearly advise such of its duty to make the
required designation. The persons so designated shall
testify as to matters known or reasonably available
to the organization. This subsection (b)(6) does not
preclude taking a deposition by any other procedure
authorized in these rules.

N.C. Gen. Stat. § 1A-1, Rule 30(b)(6) (emphasis added). Dunhill’s argu-
ment focuses on the meaning of the phrase “known or reasonably avail-
able” in the second to last sentence. Since this argument involves a
review of the trial court’s interpretation of a statute, we review it de
novo. Myers, 269 N.C. App. at 240-41, 837 S.E.2d at 447-48.

After saying “[t]here are no North Carolina appellate opinions re-
garding the scope of Rule 30(b)(6),” Dunhill proceeds to make five ar-
guments based primarily on analogies to federal law. We reject all of
Dunhill’s arguments without addressing the scope of Rule 30(b)(6) un-
der North Carolina law. Rather, Dunhill’s arguments all fail based on the
unchallenged, and therefore binding, Findings of Fact even when ap-
plying the law with which it argues. See Feeassco, 264 N.C. App. at 340,
826 S.E.2d at 211 (holding unchallenged Findings of Fact are binding on
appeal). As a result for each of Dunhill’s five arguments, we first present
the law on which Dunhill relies directly from its brief and then explain
why the facts here do not conform to that law’s requirements.

Dunhill’s first argument focuses on the preparation of deponents:

When it comes to preparation for the deposition, the
touchstone of this Rule is reasonableness. See, e.g.,
Brazos River Auth. v. GE Ionics, Inc., 469 F.3d 416,
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432-33 (5th Cir. 2006).[footnote omitted] Recognizing
that “an individual cannot be expected to know every
possible aspect of the organization’s inner workings,”
courts have invariably acknowledged that the “stan-
dard for sanctions in this context is high.” Runnels
v. Norcold, Inc., No. 1:16-cv-713, 2017 WL 3026915,
at *1 (E.D. Va. Mar. 30, 2017) (unpublished) [Add. 84]
(citing cases). A designee is not expected to present
“a fully reliable and sufficiently complete account of
all the bases for the contentions made and positions
taken by the corporate party.” Stoneeagle Servs., Inc.
v. Pay-Plus Sols., Inc., No. 8:13-CV-2240-T33MAP,
2015 WL 12843846, at *2 (M.D. Fla. Apr. 29, 2015)
(unpublished) [Add. 88].

(All alterations in original exception noting omission of footnote.)
Dunhill then recounts how its witnesses were “well prepared” and “tes-
tified for two entire days regarding the requested topics creating more
than 700 pages of testimony.”

The cases Dunhill presents indicate that reasonableness means that
the designated individuals do not have to know everything completely
but rather must know a reasonable amount and be reasonably prepared
to answer questions. While Dunhill’s designees may have testified to
some topics, they seemingly lacked any preparation or knowledge as
to certain other topics. For example, the unchallenged Findings of Fact
indicate one of Dunhill’s designees, Mr. Neal, was unable to answer any
questions about electronic devices used by Mr. Lindberg and had not
even attempted to learn that information prior to his deposition:

38. During the questioning of Mr. Neal, he was com-
pletely unprepared to address many of his designated
topics. Most notably, Mr. Neal was unable to address
Topic 49 regarding Mr. Lindberg’s electronic devices
and computers, which stated:
All Computers and electronic devices used by
Greg Lindberg from January 1, 2014 to the pres-
ent, including:
a. Number, types and locations
b. Operating systems with versions, dates of
use and upgrade history
c. Application software with versions, dates
of use and upgrade history.
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39. Mr. Neal testified at deposition, on behalf of
Dunbhill, that he did not know this information, he did
not learn this information prior to the deposition, nor
had he ever attempted to ask Mr. Lindberg person-
ally to identify Mr. Lindberg’s computers and devices.
Instead, Mr. Neal merely sent an email to two people
who work for Mr. Lindberg about Mr. Lindberg’s elec-
tronic devices, but never received a response to his
email and did not follow up. This represents a clear and
total failure of Dunhill to testify in response to Topic 49
during its deposition, in direct violation of this Court’s
5 June 2019 Order on Dunhill and Mr. Lindberg’s Motion
for Protective Order described above.

40. Mr. Neal was also unable to identify the location
of the servers that house the parties’ emails, which
Dunhill was required to be prepared to identify under
deposition Topics 44, 60, 67 and 71. Mr. Neal could
only identify the third-party email hosting service
provider that Dunhill utilizes, but he could not iden-
tify the location of any of the servers. When pressed
on his inability to provide the location of the email
servers, Mr. Neal testified that he was confused about
the meaning of the word “location” and thought that
it meant something other than its plain English mean-
ing. This, too, represents a failure of Dunhill to ade-
quately testify in response to Topics 44, 60, 67 and 71,
in direct violation of this Court’s 5 June 2019 Order
on Dunhill and Mr. Lindberg’s Motion for Protective
Order described above.

As the portion about Mr. Neal believing the word “location” had
something other than its ordinary meaning indicates, Dunhill also can-
not claim the two days and 700 pages of testimony from its witnesses all
shows its compliance either. Further to that point, the trial court spe-
cifically found Dunhill’s other designee, Ms. Lynch, “intentionally and
repeatedly gave evasive and longwinded responses to interfere with the
deposition time available . . . .” Given these Findings alone, Dunhill can-
not credibly claim that its designees were even reasonably prepared to
testify as to the designated topics.

Dunhill’s second argument is not based on any new law; instead,
Dunhill argues that the trial court “summarily found that Dunhill
‘did not provide a witness prepared to testify as to the Rule 30(b)(6)
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designated deposition topics—apparently all 73 of them.” In making
this contention, Dunhill omits the critical opening part of the quote
indicating that the trial court was referring to the specific topics it had
already discussed:

As articulated above, Dunhill (necessarily acting by
and through its sole owner, member, and manager,
Mr. Lindberg) did not provide a witness prepared to
testify as to the Rule 30(b)(6) designated deposition
topics and provide the responsive information known
or reasonably available to the organization. Dunhill
(and by necessary extension Mr. Lindberg) has, there-
fore, violated the Court’s 5 June 2019 discovery Order
and is subject to sanctions for failing to comply with
the same pursuant to Rule 37(b).

(Emphasis added.) With the full quote, it is clear the trial court was not
saying Dunhill had failed to provide a prepared witness for all 73 topics.
The trial court was saying it had not provided a prepared witness for
the topics it already discussed, including those it incorporated by refer-
ence to the corrected motion for sanctions, above in its Findings of Fact.
Thus to the extent Dunhill argues the trial court erred by finding it did
not present a prepared witness for all 73 topics, we reject that argument.

Dunhill’s final three arguments all are responding to the basis for the
trial court’s above conclusion, as they “appear[]” to Dunhill. With each of
these arguments, Dunhill presents more law justifying its position, and
as with the first argument, we reject Dunhill’s contentions as their prof-
fered law applies to the facts here.

Dunhill first claims the basis for the sanctions for failure to present
a prepared witness was “that the witness referred to documents pro-
duced in litigation.” For its supporting law, Dunhill stated:

Referring to documents was proper because “Rule
30(b)(6) is not designed to be a memory contest.”
Risinger v. SOC, LLC, 306 F.R.D. 655, 663 (D. Nev.
2015); see also Rumnnels, 2017 WL 3026915, at *1
[Add. 84] (explaining that organizational represen-
tatives “are not expected to be a corporate encyclo-
pedia”). There is no requirement “that a Rule 30(b)
(6) witness be able to testify at a deposition without
referencing documentation to supplement the testi-
mony.” BreathableBaby, LLC v. Crown Crafts, Inc.,
No. 12-cv-94 (PJS/TNL), 2013 WL 3350594, at *8
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(D. Minn. May 31, 2013) (unpublished) [Add. 25],
adopted by 2013 WL 3349999 (D. Minn. July 1, 2013).
Thus, the fact that a witness has to review documents
before answering questions does not make the wit-
ness unfit. Baker v. St. Paul Travelers Ins. Co., 670
F.3d 119, 125 (1st Cir. 2012).

Dunhill then argues its witnesses acted properly because they “repeat-
edly stated that answers could be found in the documents that had
been produced.”

Without even relying on our above conclusion affirming the sanc-
tions against Dunhill for its document production on the eve of this
deposition, the law Dunhill cites does not help it here. As seen in the
last case Dunhill cites, that law is about whether a witness can review
documents before answering questions, not whether they can use docu-
ments in place of their answer. The latter—i.e. using documents in place
of their answer—appears to be what happened here even in the exam-
ples Dunhill provides. For example, it cites to a portion of Ms. Lynch’s
deposition where she indicates a produced document might exist that
answers the question:

Here, the witnesses repeatedly stated that answers
could be found in the documents that had been pro-
duced. (See, e.g., Lynch Depo.(II) 283 (“Q. What spe-
cific facts support that . . . allegation? A. There would
be bank statements, bank ledgers that would show
when the withdrawals were — were made, when items
were paid and for what.”)).

Here, in addition to the fact that Ms. Lynch is using a document instead
of answering, she is not even citing to a specific document but rather
says there “would be,” i.e. without certainty, support in some docu-
ments that presumably were produced. This non-answer does not in any
way resemble the acceptable means laid out by Dunhill’s proffered law
above. Underlining the inadequacy of using a vague reference to poten-
tial documents in place of answers, the trial court specifically found that
Ms. Lynch “could not identify any specific document or email from the
hundreds of thousands of pages of the discovery” to support Dunhill’s
allegations. For these reasons, we reject this argument.

Turning to its fourth argument, Dunhill contends the trial court im-
properly concluded its witnesses were not prepared because “the wit-
nesses could not recall certain information, such as the exact date of
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events.” To support this argument, Dunhill provides the following law
and argument:

Likewise, the witnesses properly testified to the best
of their recollection. A witness “cannot be expected
to have predicted the exact questions she would face
in deposition.” BreathableBaby, 2013 WL 3350594, at
*8 [Add. 25]. Thus, the fact that a witness does not
have all information at her fingertips is not surprising.
Even an imperfect deposition is not subject to sanc-
tions. Runnels, 2017 WL 3026915, at *3 [Add. 85]. This
is particularly true when the questions relate to con-
duct by individuals. (See, e.g., Lynch Depo.(II) 370-71
(asking Ms. Lynch about Ms. Lindberg’s allegations
regarding promises made by Mr. Lindberg)).

Again, Dunhill overlooks the extent to which its designees were com-
pletely unprepared as to certain topics. The case law it cites is about
whether a witness should be expected to predict the exact questions
in a deposition and to have all the information at its fingertips. Here,
Dunhill’s deponents did not have any information on certain topics, as
laid about above. Put another way, this was not an imperfect deposition;
as to certain topics on which the designees provided no answers, this
deposition in effect did not happen at all.

Dunhill’s final argument is that the trial court erred by faulting
Dunhill’s designees when they “could not comprehensively explain
Dunhill’s legal theories.” To support this contention, Dunhill included
the following law and argument:

Finally, the designees could not have been expected
to testify about legal theories beyond their basis for
the allegations. (See Lynch Depo.(Il) 236-38, 246-47,
328-30, 4568-59). As the Business Court has recognized,
it is “impracticable” for a company “to prepare one
or more witnesses to testify about ‘all facts’ and ‘all
evidence’ that support more than half a dozen claims
and defenses.” Addison Whitney, LLC v. Cashion,
2020 NCBC 48 § 112, 2020 WL 3096793, at *19 (June
10, 2020) (unpublished) [Add. 16]. Yet, that is pre-
cisely what Ms. Lindberg’s counsel expected.

The 30(b)(6) designees appropriately limited their tes-
timony to facts rather than legal theories. Sanctions
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are improper when the deponent was “able to testify
regarding the evidence and facts underlying the alle-
gations.” FTC v. Vylah Tec LLC, No. 2:17-cv-228-FtM-
PAM-MRM, 2018 WL 7361111, at *3 (M.D. Fla. Dec.
18, 2018) (unpublished) [Add. 46]. Indeed, this Court
has indicated that a 30(b)(6) witness is not expected
to testify about the law at all. Bullard v. Wake Cty.,
221 N.C. App. 522, 535, 729 S.E.2d 686, 694 (2012); see
also Snapp v. United Transp. Union, 889 F.3d 1088,
1104 (9th Cir. 2018) (similar), cert. denied, 139 S.
Ct. 817 (2019). Thus, Ms. Lindberg’s counsel had no
basis to complain when he asked “You're really not a
very knowledgeable corporate designee, are you . . .
about Dunhill if you can’t even tell me the basics of
what Dunhill is, what an LLC is versus a corpora-
tion”? (Lynch Depo.(II) 424).

Dunhill’s arguments can be broken down into two. First, as the cite
to the North Carolina business court indicates, Dunhill is arguing that a
designee cannot be expected to know all facts or evidence to support
a number of claims. The problem with that argument, as with similar
arguments above, is that Dunhill’s designees did not provide any evi-
dence. The trial court’s unchallenged Finding of Facts indicate that Ms.
Lynch “was completely unprepared to provide any specific informa-
tion or knowledge to explain the basis for any of Dunhill’s claims or
allegation categories listed in topics 1 or 2” (emphasis added), which
were the two topics that related to the basis for Dunhill’s claims against
Ms. Lindberg.

The second piece of Dunhill’s argument is that the sanctions im-
properly faulted its designees for not providing legal theories. Again,
this argument does not comport with the August 2019 Order, which
specifically faulted the designees for not being able to provide evidence
rather than legal theories. For example, the trial court found Ms.
Lynch could not identify evidence to support any of the claims in the
Dunhill lawsuit:

Importantly, Ms. Lynch was never able to identify
a single document, communication, or other piece
of evidence that Dunhill knew of or contended was
supportive of any of the claims or allegations in the
Dunbhill lawsuit.
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As the trial court noted:

This is especially troubling given that Dunhill has rep-
resented to this Court, through its counsel, that it pos-
sesses specific emails, text messages, photographs,
and other materials it contends supports Dunhill’s
claims and allegations against Mrs. Lindberg.
See e.g. Dunhill’s 11 July 2019 Verified Response to
[Corrected] Tisha L. Lindberg’s Motion for Sanctions
Regarding Deposition of Dunhill Holdings, LLC, at
page 2, in which Dunhill’s counsel describes specific
“emails,” “text messages,” “pictures,” “bank records,”
as well as Mrs. Lindberg’s “written assurance” and
“admissions,” all of which Dunhill claims are in its
possession and knowledge as supportive of its claims
against Mrs. Lindberg in this action.

These findings make it clear Dunhill was sanctioned because its desig-
nees could not provide evidence rather than because they failed to sup-
ply legal theories.

As we have rejected each of Dunhill’s Rule 30(b)(6) arguments, we
find the trial court did not err here either. Thus, we find no error by the
trial court with regard to any of its sanctions for Appellants’ deposition
misconduct and failures.

VI. Choice of Sanctions

[4] Appellants’ final arguments that take issue with the August 2019
Order present a series of alleged errors under the heading, “Even if
the court had the authority, the choice of sanctions was improper.”
(Capitalization altered.) First, both Appellants argue “[t]here is a dis-
connect between the purported violations and the sanctions imposed.”
(Capitalization altered.) Both Appellants also contend the August 2019
Order “is internally inconsistent.” Finally, Mr. Lindberg presents two
arguments on his own that the August 2019 Order “impermissibly al-
lows for disclosure of privileged information” and that “[t]here was not
proper notice” as to the basis of sanctions against him. We address each
of those arguments in turn.

A. Disconnect Argument

Appellants’ first argument about the disconnect between the viola-
tions and the sanctions is really a series of arguments that amounts to the
contention that the choice of sanctions was improper. First, Appellants
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argue the trial court improperly believed that it had “unfettered discre-
tion.” Then, Appellants argue discovery sanctions under Rule 37 “must
be equitable.” As part of this argument, Appellants contend, by relying
on federal court cases, default judgment and taking a party’s allegations
as established are powerful and should only be used in the most extreme
circumstances. Appellants further support their equity argument by indi-
cating North Carolina has a policy favoring deciding cases on the merits
rather than entry of default judgment. Finally, Dunhill argues the August
2019 Order “is especially problematic because it deemed certain facts
‘established’ even though they are contrary to the record evidence,” par-
ticularly on the allegation that Mr. Lindberg is the alter ego of Dunhill.

Appellants’ first argument omits a key portion of the sentence that
shows the trial court understood its discretion was subject to limits.
Specifically, the full sentence in the trial court order says, “[T]he tailor-
ing of sanctions in a particular case is limited only by the judge’s imag-
ination and the possibility of appellate review.” (Emphasis added to
show the part omitted by the parties.) Thus, the trial judge knew he did
not have unfettered discretion and was subject to appellate review. In
fact, looking at the surrounding Conclusions of Law, the trial court ex-
plained in detail how it was subject to the abuse of discretion standard
on appeal and how “North Carolina appellate courts have routinely af-
firmed the trial court’s decision to impose severe sanctions for discovery
abuses and violations of court orders including dismissing actions and
claims, and striking pleadings.”

The trial court further acted within the discretion described by
Turner v. Duke University, the case which Appellants highlight as be-
ing applied in error, in imposing sanctions. 101 N.C. App. 276, 399 S.E.2d
402 (1991). As Appellants note, Turner differentiates between the dis-
cretion offered by statutes that do not authorize specific types of sanc-
tions (Rules of Civil Procedure 11 and 26) and statutes that do, such as
Rule of Civil Procedure 37(b)(2). Id., 101 N.C. App. at 279-80, 399 S.E.2d
at 405. The trial court here followed the strictures of Rule 37. As relevant
here, Rule 37(b)(2) authorizes the following types of sanctions:

a. An order that the matters regarding which the
order was made or any other designated facts shall be
taken to be established for the purposes of the action
in accordance with the claim of the party obtaining
the order;

b. An order refusing to allow the disobedient party
to support or oppose designated claims or defenses,
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or prohibiting the party from introducing designated
matters in evidence;

c. An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed,
or dismissing the action or proceeding or any part
thereof, or rendering a judgment by default against
the disobedient party;

N.C. Gen. Stat. § 1A-1, Rule 37(b)(2)(a)—(c). Rule 37 also authorizes the
trial court to order the party failing to obey a court order “to pay rea-
sonable expenses, including attorney’s fees” in certain situations. Id.,
Rule 37(b)(2). Here, all the trial court’s sanctions under Rule 37(b)(2)
adhered to those categories. The remainder of the sanctions all related
to ordering discovery to continue or rejecting certain objections made in
discovery, so they fit within Rule 37(a)(2)’s allowance of an order com-
pelling discovery. N.C. Gen. Stat. §1A-1, Rule 37(a)(2). Thus, Appellants
incorrectly assert the trial court believed it had unfettered discretion;
the trial court understood its discretion was subject to limits, and it
stayed within those limits. The trial court did not abuse its discretion.

Turning to Appellants’ next argument, both misinterpret what our
courts mean when they say sanctions must be just. While the “as just”
language comes directly from Rule 37(b)(2), see N.C. Gen. Stat. § 1A-1,
Rule 37(b)(2) (authorizing the court to “make such orders in regard to
the failure [to comply with a discovery order] as are just”), our courts
have indicated the language refers to the grant of discretion to the trial
court. See Stone v. Martin, 69 N.C. App. 650, 652, 318 S.E.2d 108, 110
(1984) (citing the language about justness immediately before saying,
“The matter thus is within the trial court’s discretion.” (emphasis add-
ed)); Global Furniture, Inc. v. Proctor, 165 N.C. App. 229, 232, 598 S.E2d
232, 234 (2004) (“The trial court is given broad discretion to ‘make such
orders in regard to the failure as are just’ . ...” (quoting N.C. Gen. Stat.
§ 1A-1, Rule 37(b))). As a result, the trial court has only failed to impose
sanctions as are just if it has abused its discretion.

As noted above, the trial court only imposed those sanctions spe-
cifically authorized by Rule 37(b)(2) and did not abuse its discretion in
that manner. Beyond that, generally “[t]he choice of sanction under Rule
37 lies within the court’s discretion and will not be overturned on ap-
peal absent a showing of abuse of that discretion.” Routh v. Weaver, 67
N.C. App. 426, 429, 313 S.E.2d 793, 795 (1984). Before a court imposes
severe sanctions, such as dismissing an action with prejudice, it “must
consider less severe sanctions.” See Hursey v. Homes by Design, Inc.,
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121 N.C. App. 175, 179, 464 S.E.2d 504, 507 (1995) (“[Blefore dismissing
a party’s claim with prejudice pursuant to Rule 37, the trial court must
consider less severe sanctions.”) (citing Goss v. Battle, 111 N.C. App.
173, 177, 432 S.E.2d 156, 159 (1993)). Critically, “[t]he trial court is not
required to impose lesser sanctions, but only to consider lesser sanc-
tions.” Global Furniture, 165 N.C. App. at 233, 598 S.E.2d at 235 (empha-
sis in original) (citing Goss, 111 N.C. App. at 177, 432 S.E.2d at 159).

In determining whether the trial court properly considered lesser
sanctions, this Court has noted, “the trial court is not required to list and
specifically reject each possible lesser sanctions prior to determining
that dismissal is appropriate.” Batlle, 198 N.C. App. at 421, 681 S.E.2d at
798 (quoting Badillo v. Cunningham, 177 N.C. App. 732, 735, 629 S.E.2d
909, 911 (2006)). Language stating the trial court considered lesser sanc-
tion but had reason to impose the more severe sanctions is sufficient. In
Batlle, this Court found the following statements sufficient to determine
the trial court had not abused its discretion by failing to consider less
severe sanctions:

The trial court found in the 21 September 2007 order
that:

The Court has considered lesser discovery sanc-
tions, and dismissal of Plaintiff’s lawsuit with
prejudice is the only just and appropriate sanc-
tion in view of the totality of the circumstances
of the case, which demonstrate the severity of
Plaintiff’s disobedience in failing to make dis-
covery in a lawsuit she instituted and her unjus-
tified noncompliance with the mandatory North
Carolina Rules of Civil Procedure.

Based upon this finding, the trial court concluded in
the 21 September 2007 order that:

The Court has considered lesser sanctions than
dismissal of Plaintiff’s lawsuit with prejudice.
Lesser sanctions would be unjust and inappro-
priate in view of the totality of the circumstances
of the case, which demonstrate the severity of
the disobedience of Plaintiff in refusing to make
discovery in a lawsuit she instituted, her unjus-
tified noncompliance with the mandatory North
Carolina Rules of Civil Procedure, and untimely
response on the day of the hearing.
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Id., 198 N.C. App. at 421-22, 681 S.E.2d at 798-99. This Court reached that
conclusion because that language was similar to language this Court had
previously found acceptable in both In Re Pedestrian Walkway Failure
and Cunningham. Id., 198 N.C. App. at 422, 681 S.E.2d at 798-99;
see also Baker v. Charlotte Motor Speedway, Inc., 180 N.C. App. 296,
301, 636 S.E.2d 829, 833 (2006) (finding no abuse of discretion when sim-
ilar language was used). By contrast, the trial court abuses its discretion
when it only considers one option and even admits it did not consider
lesser sanctions. See Global Furniture, 165 N.C. App. at 234, 598 S.E.2d
at 235 (finding abuse of discretion on those facts).

Here, the trial court properly considered lesser sanctions. In a head-
ing entitled “Consideration of Lesser Sanctions,” the trial court made
nine Findings of Fact recounting how it considered the arguments of
Dunhill and Mr. Lindberg for lesser sanctions and ultimately rejected
them. Before laying out the fact-specific reasons why lesser sanctions
would not be effective here, including the past failures of lesser sanc-
tions to ensure compliance, the trial court said:

The Court, in its discretion, has considered all avail-
able sanctions in light of Dunhill and Mr. Lindberg’s
actions described herein, including specifically
whether sanctions lesser than those requested in
Mrs. Lindberg’s Motions would be appropriate. The
Court, in its discretion, finds that the evidence before
it shows that that [sic] lesser sanctions would not be
appropriate based on the conduct and repeated dis-
covery abuses of Dunhill and Mr. Lindberg, nor would
lesser sanctions achieve the desired effect of correct-
ing and/ or deterring the misconduct of Dunhill and
Mr. Lindberg described herein.

This paragraph alone is similar to the paragraph this Court previously
found was sufficient in Batlle. 198 N.C. App. at 421-22, 681 S.E.2d
at 798-99.

In addition to sufficient analysis in the Findings of Fact alone, the
trial court included a similarly detailed analysis in its Conclusions of
Law under the heading, “Harsh Sanctions are Warranted Here.” After
recounting the previous misconduct by Dunhill and Mr. Lindberg as well
as its discretionary authority to impose harsh sanctions, the trial court
indicated again that it had considered all sanctions and gave its reason-
ing for why lesser sanctions were not enough:
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162. The Court, in its discretion, has considered
all available sanctions in light of Dunhill and Mr.
Lindberg’s actions described herein, including specif-
ically whether sanctions lesser than those requested
in Mrs. Lindberg’s Motions would be appropriate. The
Court, in its discretion, finds that the evidence before
it shows that that [sic] lesser sanctions would not
be appropriate nor would they achieve the desired
effect of correcting and/ or deterring the misconduct
of Dunhill and Mr. Lindberg described herein.

163. The Court concludes that monetary sanctions
are not likely to have any beneficial effect on either
Mr. Lindberg or Dunhill in deterring either from fur-
thering their efforts to evade their discovery obliga-
tions or from future conduct in clear violation of this
Court’s discovery orders.

164. The Court likewise concludes that lesser dis-
covery sanctions such as requiring Dunhill or Mr.
Lindberg to sit for additional deposition sessions,
or provide additional discovery by a date certain,
are not likely to have any beneficial effect on either
Mr. Lindberg or Dunhill in deterring either from fur-
thering their efforts to evade their discovery obliga-
tions or from future conduct in clear violation of this
Court’s discovery orders.

165. In summary, Dunhill and Mr. Lindberg have
made it clear that they believe the litigation pro-
cess is a game, one where they make all the rules,
regardless of what this Court orders or the rules of
discovery say to the contrary, and, therefore, striking
pleadings is the only appropriate remedy to redress
their misconduct.

Based on Batlle, Conclusion 162 alone was enough for us to conclude
that the trial court did not abuse its discretion. 198 N.C. App. at 421-22,
681 S.E.2d at 798-99. Here, the trial court went above and beyond what
was required, laying out in detail its reasoning why lesser sanctions
were not enough. Given this explanation, the trial court did not abuse its
discretion in its choice of sanction.

In their reply briefs, Appellants argue the caselaw requiring a court
to consider lesser sanctions misses the point of their argument. They
explain their argument is that even if the trial court “had the authority to
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enter sanctions, the sanctions imposed were excessive.” This argument
seemingly relates back to Appellants’ arguments that (1) default judg-
ment and taking a party’s allegations as established are powerful and
should only be used in the most extreme circumstances and (2) North
Carolina has a policy favoring deciding cases on the merits rather than
entering default judgment. Both of these arguments, while generally true
and persuasive, are not controlling here.

The first argument about default judgment only being used in the
most extreme circumstances is not persuasive in part because of the au-
thority Appellants use to support it. In making the argument, Appellants
rely exclusively on federal caselaw, rather than North Carolina prece-
dents. Federal cases may be persuasive in other areas of interpreting
our Rules of Civil Procedure given some overlap in design. See Harvey
Fertilizer & Gas Co. v. Pitt County, 153 N.C. App. 81, 87,568 S.E.2d 923,
927 (2002) (looking to federal court decisions for guidance because Rule
24 of the North Carolina Rules of Civil Procedure was “virtually identi-
cal” to the federal rule before stating “we are not bound by the interpre-
tation of any particular federal court as to the interpretation of our own
rules of civil procedure) (citing, inter alia, Turner v. Duke University,
325 N.C. 152, 164, 381 S.E.2d 706, 713 (1989) for the first point of looking
to federal courts for guidance and State ex rel. Martin v. Preston, 325
N.C. 438, 449-50, 385 S.E.2d 473, 479 (1989) for the second point of not
being bound by the federal courts).

On the issue of choice of sanctions, however, our precedents have
explicitly rejected the federal approach. See Hursey, 121 N.C. App. at 179,
464 S.E.2d at 507 (summarizing Fulton v. East Carolina Trucks, Inc., 88
N.C. App. 274, 275, 362 S.E.2d 868, 869 as “specifically rejecting plaintiff’s
argument that North Carolina courts should adhere to the rule adopted
in the federal courts that dismissal with prejudice is a last resort and is
generally proper only where less drastic sanctions are unavailable”). As
this Court explained in Fulton:

Although the federal rule is laudable and best serves
the judicial preference in favor of deciding cases
on the merits, our courts have not adopted the federal
rule. Indeed, this court’s precedent all but expressly
rejects the notion of progressive sanctions. This court
has upheld dismissals in several cases when no previ-
ous less stringent sanction was ordered.

88 N.C. App. at 275, 362 S.E.2d at 869 (collection of cases omitted). Thus,
we reject Appellants’ argument that we should follow federal caselaw
indicating default judgment should only be used in the most extreme case.



1115

9 116

90 IN THE COURT OF APPEALS

DUNHILL HOLDINGS, LLC v. LINDBERG
[282 N.C. App. 36, 2022-NCCOA-125]

While Appellants rely upon North Carolina caselaw in arguing this
state has a policy favoring deciding cases on the merits rather than enter-
ing default judgment, they misunderstand that precedent, which works
hand-in-hand with the requirement that courts consider lesser sanctions.
By considering lesser sanctions, the trial court is doing the very thing for
which Appellants press, ensuring that this case is one where it should
impose a harsh penalty in spite of the general policies disfavoring de-
fault judgment and favoring trial on the merits. See Stone, 69 N.C. App. at
653-54, 318 S.E.2d at 111 (highlighting the law disfavors default judg-
ments so as to allow as many cases as possible to reach trial on the
merits); American Imports, Inc. v. G.E. Emp. Western Region Federal
Credit Union, 37 N.C. App. 121, 124, 245 S.E.2d 798, 800 (1978) (explain-
ing the general purpose of the Rules of Civil Procedure is “to encourage
trial on the merits” (quotations and citation omitted)). Here, the trial
court did just that; as explained more fully above, the trial court recount-
ed in detail why harsh sanctions were necessary in this case, thereby
showing why otherwise disfavored sanctions such as default judgment
and dismissal were warranted.

Finally, under the disconnect sub-heading, Dunhill argues the August
2019 Order “is especially problematic because it deemed certain facts
‘established’ even though they are contrary to the record evidence,” par-
ticularly on the allegation that Mr. Lindberg is the alter ego of Dunhill.
As part of this argument, Dunhill took issue with two facts the trial court
ruled established: (1) “that Ms. Lindberg never misappropriated funds
from Dunhill and never took advantage of her position,” and (2) “that
Mr. Lindberg is the alter ego of Dunhill.” The problem with both these
arguments is that Dunhill provides no support for its claim that the trial
court could not deem certain facts established even though they were
contrary to some evidence in the record. Rule 37(b)(2) explicitly autho-
rizes a trial court to make an order that “any other designated facts shall
be taken to be established for the purposes of the action” without any
caveat that those facts must not be contradicted by at least some of the
evidence in the record. N.C. Gen. Stat. § 1A-1, Rule 37(b)(2)(a). Given
the clear statutory authorization of these sanctions, we do not accept
Dunhill’s argument that the trial court erred because some of the facts it
established might conflict with some evidence in the record.

Further, the mere presence of contrary evidence in the record is not
surprising because our courts exist to resolve disputes about, among
other things, evidence. Rule 37(b)(2)(a) allows certain facts to be desig-
nated as a sanction for disrupting discovery, which is part of the process
of resolving such disputes. See King v. Koucouliotes, 108 N.C. App. 751,
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755,425 S.E.2d 462, 464 (1993) (“The recognized primary purpose of dis-
covery ‘is to facilitate the disclosure prior to trial of any unprivileged in-
formation that is relevant and material to the lawsuit so as to permit the
narrowing and sharpening of the basic issues and facts that will
require trial.” ” (quoting Bumgarner v. Reneau, 332 N.C. 624, 628, 422
S.E.2d 686, 688-89(1992)) (emphasis added)). Thus, parties can comply
with discovery and resolve their disputes through the regular mecha-
nisms of our courts; but, if they fail to comply with discovery and are
thus subject to Rule 37(b)(2) sanctions, the court can resolve those
disputes for the parties by establishing certain facts against the party
who failed to follow the normal process. See N.C. Gen. Stat. § 1A-1,
Rule 37(b)(2)(a) (providing that a court can designate certain facts as
established as a discovery sanction). As laid out above, the existence
of and choice of discovery sanction fell to the trial court because of
Dunhill’s repeated, significant discovery violations. If Dunhill wanted to
argue that the facts in the record supported its contentions, it should
have complied with the discovery rules and court orders and thereby
participated in the normal methods of dispute resolution our courts of-
fer. As with the other arguments, we reject Dunhill’s argument that the
trial court abused its discretion by deeming certain facts established
when there was some evidence to the contrary in the record.

B. Internal Consistency of the Order

Appellants’ other joint argument is that the August 2019 Order “is
internally inconsistent.” Specifically, Appellants contend the Order is in-
consistent because it struck their pleadings, entered default judgment
against them, and took facts alleged by Ms. Lindberg as true but then
still required them to sit for another deposition. Appellants also each
point to the trial court’s Finding of Fact that additional deposition ses-
sions are unlikely to deter them from evading discovery obligations.

“Inconsistent judgments are erroneous.” Graham v. Mid-State
0Oil Co., 79 N.C. App. 716, 720, 340 S.E.2d 521, 524 (1986). As such a judg-
ment cannot be supported when it is “actually antagonistic, inconsis-
tent, or contradictory as to material matters.” Lackey v. Hamlet City Bd.
Of Ed., 257 N.C. 78, 84, 125 S.E.2d 343, 347 (1962). However, courts “en-
deavor to reconcile” such inconsistencies when it is possible, i.e. when
the material matters are not “really inconsistent with each other.” Id.,
257 N.C. at 84, 125 S.E.2d at 347-48. As such, reviewing courts should
first try to “harmonize” the “apparently conflicting” portions of a judg-
ment. See Spencer v. Spencer, 70 N.C. App. 159, 168, 319 S.E.2d 636, 644
(1984) (harmonizing apparently conflicting findings of fact by determin-
ing they “clearly reflect[ed]” the trial court’s conclusion when read in



1121

92 IN THE COURT OF APPEALS

DUNHILL HOLDINGS, LLC v. LINDBERG
[282 N.C. App. 36, 2022-NCCOA-125]

context). If the reviewing court cannot harmonize the conflicting por-
tions, those portions must be vacated and remanded for the trial court
to cure the inconsistency. See Lackey, 257 N.C. App. at 84, 125 S.E.2d at
348 (vacating and remanding judgment for inconsistent findings of fact
and directing on remand that the facts be corrected).

Here, we reject Appellants’ argument that ordering them to sit for
new depositions after the court found additional deposition sessions
would not deter them from evading discovery obligations was incon-
sistent because that Finding of Fact can be harmonized with the rest of
the judgment. Spencer, 70 N.C. App. at 168, 319 S.E.2d at 644. Finding
113 about the lack of benefit from additional deposition sessions is part
of the trial court’s section considering lesser sanctions. Thus, when the
trial court was saying additional depositions would not be helpful, it
was justifying its imposition of default judgment as to issues of liability.
As a compliment to only imposing default judgment as to liability, the
trial court “reserved for trial” the damages issue as to both Appellants.
The order of additional depositions therefore applied to damages issues
rather than liability. Further, given the purpose of sanctions is to “pre-
vent or eliminate dilatory tactics on the part of unscrupulous attorneys
or litigants,” Essex Group, Inc. v. Express Wire Services, Inc., 157 N.C.
App. 360, 363, 578 S.E.2d 705, 707 (2003), the trial court’s goal in impos-
ing harsh sanctions here was to ensure that the depositions on damages
do not include such tactics. Therefore, any additional depositions are
consistent as long as they are limited to the issue of damages.

The additional deposition of Mr. Lindberg is appropriately limited to
the issue of damages. Paragraph 16 of the August 2019 Order requires
Mr. Lindberg to sit for another deposition and answer questions “that are
relevant to any of her [Ms. Lindberg’s] counterclaims or damages claims.”
Beyond the damages claims, the counterclaims also related to damages,
specifically compensatory damages from Dunhill and imposing a con-
structive trust over the tennis complex. While the counterclaims also in-
volve Ms. Lindberg’s allegation that Mr. Lindberg is an alter ego of Dunbhill,
which would have been covered by the default judgment, we can harmo-
nize that portion of the order by reading the word “any” in relation to Ms.
Lindberg’s counterclaims to mean any counterclaims on the issue of dam-
ages. That harmonization is similar to Spencer where this Court recon-
ciled apparently inconsistent findings by avoiding “unduly literal stress”
on a word. 70 N.C. App. at 168, 319 S.E.2d at 644. Therefore, we find no
internal inconsistency as to the additional deposition of Mr. Lindberg.

We find, however, internal inconsistency with the order for an ad-
ditional deposition for Dunhill. The August 2019 Order requires Dunhill
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to sit again for its Rule 30(b)(6) “deposition and designate ten days in
advance persons for all previously-noticed topics who are prepared to
testify as to all matters known and reasonably available to[] Dunhill re-
garding each topic in the notice of deposition.” (Emphasis in original.)
The previously-noticed topics included issues relevant to liability alone.
For example, Topic 1, as summarized in the same August 2019 Order,
asked for “[t]he basis for any claims or allegations made by Dunhill
against” Ms. Lindberg in the lawsuit. Given that the August 2019 Order
explicitly dismissed, with prejudice, “[a]ll claims for relief asserted by
Dunhill in this action,” not all previously-noticed topics need to be cov-
ered at another deposition. We cannot reconcile this inconsistency be-
cause the emphasis on “all” in the order makes it clear the trial court’s
intention to include topics unrelated to damages such as Topic 1. See
Lackey, 257 N.C. at 84, 125 S.E.2d at 347-48 (directing courts to recon-
cile inconsistencies if possible). Therefore, we vacate the paragraph or-
dering Dunhill to sit for another deposition and remand for clarification
that Dunhill’s new deposition only cover damages.

C. Order and Privileged Information

Turning to Mr. Lindberg’s individual arguments, he contends the
August 2019 Order erred by ordering him to sit for another deposition
and answer all questions from Ms. Lindberg’s counsel without objection.
Specifically, Mr. Lindberg argues this language would require him to an-
swer questions even on topics that should be protected by privileges
such as attorney-client privilege or the Fifth Amendment’s privilege
against self-incrimination.

The language of the Order requiring Mr. Lindberg to sit for another
deposition is as expansive as he claims. Specifically it erroneously re-
quires him “to answer, without objection, all questions posed by Mrs.
Lindberg’s counsel that are relevant to any of her counterclaims or
damages claims.” As Mr. Lindberg correctly argues, this order could
require him to answer questions that are otherwise subject to at least
attorney-client privilege. 10

A court cannot pre-determine that a person cannot claim
attorney-client privilege as doing so would amount to a forced waiver

10. Mr. Lindberg also argues his Fifth Amendment privilege against self-incrimination
might apply, but Ms. Lindberg points out that the criminal charges Mr. Lindberg previously
faced resulted in his conviction in 2020. Because the possibility of a Fifth Amendment
privilege is not dispositive based on our analysis of attorney-client privilege, we do not
analyze the Fifth Amendment privilege issue.
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by the trial court rather than the client. See Crosmun v. Trustees of
Fayetteville Technical Community College, 266 N.C. App. 424, 43940,
832 S.E.2d 223, 236 (2019) (“Critically, it [the attorney-client privilege] is
the client’s alone to waive, for ‘/i/t is not the privilege of the court or
any third party.’”) (emphasis and second alteration in original) (quot-
ing In re Miller, 357 N.C. 316, 338, 584 S.E.2d 722, 788 (2003)). Rather,
once the privilege is asserted, and only then, the trial court can step
in and determine whether the attorney-client privilege applies. See In
re Miller, 357 N.C. at 336, 584 S.E.2d at 787 (noting “a trial court is not
required to rely solely on an attorney’s assertion that a particular com-
munication falls within the scope of the attorney-client privilege”). Thus,
the trial court erred to the extent its order bars Mr. Lindberg from assert-
ing his attorney-client privilege.

Ms. Lindberg highlights the trial court previously overruled many
of Mr. Lindberg’s attorney-client privilege objections from his first de-
position in its August 2019 Order. Ms. Lindberg is correct in that the
order separately bars Mr. Lindberg from reasserting attorney-client
privilege with respect to those documents, and Mr. Lindberg does not
challenge that paragraph. The trial court’s error was that it barred
Mr. Lindberg from asserting new attorney-client privilege objections.
Therefore, we vacate the paragraph ordering Mr. Lindberg to sit for a
new deposition on damages and answer all questions without objec-
tion. On remand, the trial court will clarify that, in his deposition on
damages, Mr. Lindberg can assert objections, including privileges, that
have not been previously overruled.

D. Proper Notice

Mr. Lindberg’s final solo argument under the choice of sanctions
issue heading is that he “was not on proper notice.” Specifically, he
contends that he only had notice for sanctions as to his deposition con-
duct, not as to the document production issues. He also argues that he
was not on notice that the sanctions imposed may include being pre-
cluded from introducing evidence or arguments or that default judgment
might be entered against him.

Taking Mr. Lindberg’s second argument first, he presents no author-
ity for his contention that the trial court can only impose the exact sanc-
tions requested by the other party. Both of the cases he cites involve
situations where a party was sanctioned for conduct for which it was
not on notice. See Griffin v. Griffin, 348 N.C. 278, 280, 500 S.E.2d 437,
438-39 (1998) (finding party did not have proper notice because he was
put on notice he was subject to sanctions for one filing but was actually
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sanctioned for a different filing); OSI Restaurant Partners, LLC v. Oscoda
Plastics, Inc., 266 N.C. App. 310, 315, 831 S.E.2d 386, 390 (2019) (finding
party did not have proper notice any sanctions would be imposed).

Mr. Lindberg had proper notice of the conduct for which sanc-
tions were sought and that these sanctions were under Rule 37(b)(2);
there was no need for any specific notice that he may be sanctioned
by preclusion from introducing evidence and entry of default judgment.
First, OSI Restaurant Partners explains the notice required is “(1) of
the fact that sanctions may be imposed, and (2) the alleged grounds
for the imposition of sanctions.” 266 N.C. App. at 315, 831 S.E.2d at 390
(quoting Megremis v. Megremis, 179 N.C. App. 174, 179, 633 S.E.2d 117,
121 (2006)). Notably, OSI Restaurant Partners says nothing about the
choice of sanctions. Further, the sanctions imposed were specifically au-
thorized by Rule 37(b)(2), N.C. Gen. Stat. § 1A-1, Rule 37(b)(2), and Ms.
Lindberg’s supplemental motion for sanctions indicated she was moving
for sanctions pursuant to, inter alia, Rule 37(b). The supplemental mo-
tion also explicitly requested “[t]hat the court enter any further relief it
deems just and proper pursuant to Rule 37(b) . . ..” Based on that lan-
guage, Mr. Lindberg was on notice that any Rule 37(b) sanction could be
imposed. For all these reasons, we reject Mr. Lindberg’s argument that
he did not have proper notice of the type of sanctions to be imposed.

Turning to his other argument, Mr. Lindberg contends he did not
receive proper notice that he could be sanctioned for the document pro-
duction. As explained above, a person subject to sanctions must have
notice “(1) of the fact that sanctions may be imposed, and (2) the alleged
grounds for the imposition of sanctions” as a matter of due process.
OSI Restaurant Partners, 266 N.C. App. at 315, 831 S.E.2d at 390; Griffin,
348 N.C. at 280, 500 S.E.2d at 438 (linking this notice to Fourteenth
Amendment due process). “Our Court has held that a party sanctioned
under Rule 37 ha[s] [constitutionally adequate] notice of sanctions
where the moving party’s written discovery motion clearly indicate[s] the
party [is] seeking sanctions under Rule 37.” OSI Restaurant Partners,
266 N.C. App. at 315, 831 S.E.2d at 390 (alterations in original) (quoting
Megremsis, 179 N.C. App. at 179, 633 S.E.2d at 121).

Here, Mr. Lindberg received the notice required by due process via
Ms. Lindberg’s supplemental motion for sanctions against him. The writ-
ten supplemental motion for sanctions indicated Ms. Lindberg was mov-
ing for sanctions under, inter alia, Rule 37(b), thereby satisfying OSI
Restaurant Partners’s first requirement of notice that sanctions may be
imposed under Rule 37. Id.
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The supplemental motion also satisfied the second requirement
because it indicated Mr. Lindberg could be subject to sanctions for the
document production. See id. (requiring notice of “the alleged grounds
for the imposition of sanctions”). The supplemental motion for sanc-
tions specifically moved for entry of sanctions against Mr. Lindberg and
Dunhill “for their repeated and willful violations of the Court’s prior
discovery orders and the Rules of Civil Procedure.” In the corrected
motion for sanctions, which Ms. Lindberg specifically “incorporated by
reference herein [in the supplemental motion] as if fully restated,” Ms.
Lindberg included four paragraphs detailing how the 129,000 page doc-
ument production by Dunhill and Mr. Lindberg days before Dunhill’s
deposition was part of the reasons she was moving for sanctions.

Further, the supplemental motion requested, among other sanc-
tions, that “neither Mr. Lindberg nor Dunhill” be allowed to use any
of the documents in the 129,000 page document production. (Emphasis
added.) Logically, a sanction barring Mr. Lindberg from using documents
in a certain production would be based on misconduct related to that
production. Given all this information in the supplemental motion for
sanctions against Mr. Lindberg, we determine Mr. Lindberg received
proper notice as to the conduct subject to sanctions. As a result, we
reject Mr. Lindberg’s final argument under the heading choice of sanc-
tions as well.

VII. Forensic Examination

[5] Finally, Appellants both incorporate the arguments made in their
prior appeal that challenged the “ordered forensic examination” on the
basis that it “was an inappropriate invasion of privacy.” As Appellants
note and as we explained more fully above, the ruling in the prior appeal
directed us to consider the issues in that appeal when we decided the
sanctions issues in this appeal. Dunhill I at *12. Therefore, we address
the issue.

Before potentially reaching the merits of the discovery issues raised
in the prior appeal, we note the prior appeal carried mootness concerns.
As the prior panel’s opinion summarized, Ms. Lindberg filed a motion to
dismiss the appeal, arguing “the appeal is moot because she has filed a
‘Notice of Withdrawal of Forensic Search Request’ with the trial court,
removing the underlying motion to compel discovery.” Dunhill I at *11.
Ms. Lindberg also filed a document in the prior appeal arguing “that the
trial court’s imposition of a final sanctions order on 1 August 2019,” i.e.
the sanctions order on appeal here, mooted the dispute over the fo-
rensic examination discovery order. Dunhill I at *11. Based on these
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arguments and the concerns of the prior panel,!! we examine mootness
and ultimately conclude the forensic examination issue is moot.

“A case is ‘moot’ when a determination is sought on a matter which,
when rendered, cannot have any practical effect on the existing contro-
versy.” Roberts v. Madison County Realtors Ass’n, Inc., 344 N.C. 394,
398-99, 474 S.E.2d 783, 787 (1996). Put another way, “[w]henever, during
the course of litigation it develops that the relief sought has been grant-
ed or that the questions originally in controversy between the parties
are no longer at issue, the case should be dismissed, for courts will not
entertain or proceed with a cause merely to determine abstract proposi-
tions of law.” In re Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 912 (1978).
In our state courts, mootness is not a jurisdictional issue “but rather
represents a form of judicial restraint.” Id. Thus, unlike jurisdiction, “the
issue of mootness is not determined solely by examining facts in exis-
tence at the commencement of the action. If the issues before a court
or administrative body become moot at any time during the course of
the proceedings, the usual response should be to dismiss the action.”
Id., 296 N.C. at 148, 250 S.E.2d at 912; see also Comer v. Ammons, 135
N.C. App. 531, 536, 522 S.E.2d 77, 80 (1999) (“An appeal which presents
a moot question should be dismissed.”).

Applying the mootness doctrine here, the August 2019 Order moot-
ed the forensic examination issue because it granted all the relief sought
via the forensic examination. In re Peoples, 296 N.C. at 147, 250 S.E.2d
at 912. To understand how the August 2019 Order granted all the relief
requested without actually granting a forensic examination, we review
the original reasoning behind the request, as limited by the June 2018
Order, for a forensic examination.

Appellee sought the forensic examination for purposes of discover-
ing documents relevant to liability issues. First, the motion to compel
discovery that led to the forensic inspection order indicated the forensic
examination would help prove the spoliation claim as laid out in Ms.
Lindberg’s Amended Counterclaims and Third-Party Complaint:

Upon information and belief, Mr. Lindberg and
Dunhill have intentionally attempted to destroy evi-
dence from computers and electronic devices that
is relevant to this matter. The spoliation of evidence

11. Even if this history of mootness concerns did not exist, we could have addressed
the issue ex mero motu. See State ex rel. Rhodes v. Gaskill, 325 N.C. 424, 426, 383 S.E.2d
923, 925 (1989) (dismissing appeal ex mero motu for mootness).
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by Mr. Lindberg and Dunhill was set out in the plead-
ings in this matter in Mrs. Lindberg’s Amended
Counterclaims and Third-Party Complaint. For exam-
ple, upon information and belief, Mr. Lindberg and
Dunhill destroyed emails and computer files main-
tained by Mr. Lindberg’s companies soon after Mr.
Lindberg took out the Ex Parte Domestic Violence
Protective Order and restricted her access to email
servers. Requests for Inspection 23 and 24 to Dunhill
and Requests for Inspection 23 and 24 to Greg
Lindberg seek to inspect the computers, drives and
devices of Mr. Lindberg and Dunhill, but they have
refused to allow for this inspection. Mrs. Lindberg
respectfully requests that the Court order such a
forensic computer inspection.

q 137 Looking in turn at Ms. Lindberg’s Amended Counterclaims and
Third-Party Complaint, the spoliation claim related to the deletion of
emails that corroborated Ms. Lindberg’s claim that two pieces of real
estate were gifted to her as her sole property:

164. Mrs. Lindberg is informed and believes that Mr.
Lindberg has spoliated critical material evidence,
including many emails exchanged between them,
corroborating that he gifted both the Key West House
and tennis complex to her as her sole property.
Specifically, Mrs. Lindberg’s email account in 2017
was maintained on a server controlled exclusively
by Mr. Lindberg. Mr. and Mrs. Lindberg exchanged
numerous emails regarding the acquisition of the Key
West House as her birthday gift and the gift of the ten-
nis complex to her.

166. Mr. Lindberg deleted Mrs. Lindberg’s emails at
some time following his involuntary commitment of
Mrs. Lindberg in May or June, 2017. This purposeful
deletion of Plaintiffs emails constitutes spoliation of
material evidence which Mr. Lindberg has deleted to
avoid confirmation that the Key West House and the
Tennis complex were gifted to Mrs. Lindberg.

As part of her prayer for relief, Ms. Lindberg sought constructive trust
over one of those pieces of property, the tennis complex. While Ms.
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Lindberg’s pleading mentions a Key West house, that property was not
at issue in this lawsuit. Rather, as clarified at the June 2018 hearing on
the motion to compel, the Key West house was, at least at that time, part
of a separate lawsuit in Florida.!2 Because the June 2018 Order limited
the forensic examination to, inter alia, “[a] determination as to whether
emails or text messages dealing with real estate holdings subject to
dispute in this lawsuit exist or ever existed, and producing copies of
the same for the parties,” (emphasis added), the trial court implicitly
denied the request as to the Key West house, so we need not further
examine that portion of the request. Based on the motion to compel
and its references to the pleadings, the forensic examination sought
to advance Ms. Lindberg’s spoliation argument and provide evidence to
support her claim the tennis complex was gifted to her and should be
placed in a constructive trust.

The purposes for the forensic examination advanced by Ms.
Lindberg at the hearing on the motion to compel are broadly similar. At
the hearing, Ms. Lindberg’s counsel repeatedly emphasized the forensic
examination sought to uncover emails that would support her spoliation
claim and show the Florida house and the tennis complex were gifts to
her personally. Ms. Lindberg also raised two new purposes for the foren-
sic examination at the hearing. First, she said the emails she believed
the forensic examination would uncover would also prove the allegation
“on the money being her money.” This appears to relate to Ms. Lindberg’s
denial of Dunhill’s claims that she took funds from Dunhill, which was
the animating claim in this suit. See Dunhill I at *3 (Dunill claiming Ms.
Lindberg took funds from it and Ms. Lindberg “denying various allega-
tions of Dunhill”).

The second new purpose for the forensic examination was that
it would uncover emails “specifically related to the yacht claim.” This
purpose relates to Ms. Lindberg’s claim for indemnity as to a deposit
on a yacht vacation that Ms. Lindberg claims she made on behalf of
Mr. Lindberg.

With the exception of the Florida house, the June 2018 Order’s grant
of the forensic examination confined its scope to those purposes:

5. Dunhill Holdings LLC and Greg Lindberg shall
make the server or any electronic device housing,

12. An earlier version of Ms. Lindberg’s third-party complaint and counterclaim also
sought control of the Florida house, but that was not included in the amended version of
that document that we discuss above. See Dunhill I at *3 (summarizing the claims in the
original and amended third-party complaint and counterclaim pleadings).
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hosting, or storing the outlook email account used by
the parties available for a forensic examination, but
that inspection and examination is limited to:
a. A determination as to whether emails or
text messages between Mr. Lindberg and Mrs.
Lindberg exist or ever existed, and producing
copies of the same for the parties;

b. A determination as to whether emails or text
messages dealing with real estate holdings sub-
ject to dispute in this lawsuit exist or ever existed,
and producing copies of the same for the parties;

c. Whether any of those email or text messages,
if there were any, have been intentionally deleted
and, if deleted, the circumstances of any deletion
and whether or not they can be recovered.

The first paragraph granting the forensic examination appears to
encompass all the listed purposes. The second paragraph relates
to the tennis complex as the real estate holding subject to dispute in this
lawsuit. The final paragraph relates to spoliation, i.e. “a party’s inten-
tional destruction of evidence in its control before it is made available
to the adverse party . . . .” Holloway v. Tyson Foods, Inc., 193 N.C. App.
542, 547, 668 S.E.2d 72, 75 (2008) (quoting Red Hill Hosiery M:ill, Inc.
v. MagneTek, Inc., 138 N.C. App. 70, 78, 530 S.E.2d 321, 328 (2000)).

All these purposes, as defined by the June 2018 Order, related to
issues of liability between the parties. The money, tennis complex, and
yacht purposes all relate directly to proving claims or defenses made
by the parties. Specifically, the emails that would be uncovered by the
forensic examination “would prove every single allegation about these
promises [Mr. Lindberg] made to [Ms. Lindberg]” on the tennis complex
and the money Dunhill claims Ms. Lindberg improperly took. The lost
emails could help prove the yacht claim according to Ms. Lindberg’s
counsel. Notably, all three of those claims featured a dispute on liability,
i.e. whether promises were made, etc., rather than the amount of mon-
ey the claim would be worth. The money issue was a defense against
Dunhill’s claim Ms. Lindberg took its funds, so Dunhill would know
the amount.

As to the tennis complex, Ms. Lindberg seeks a constructive trust
rather than monetary damages. And as to the yacht claim, Ms. Lindberg
seeks indemnity “for all amounts she is required to pay” if found liable
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for the yacht rental. Thus, none of these claims feature a dispute as to
damages. Ms. Lindberg either wins on liability and keeps the money she
received from Dunhill and receives a constructive trust and indemnifica-
tion, or she loses and does not.

Finally, the spoliation claim could only possibly relate to liability,
not damages, because “the spoliation of evidence principle is an eviden-
tiary matter” that “can give rise to an inference that the evidence de-
stroyed would injure its (the party who destroyed the evidence) case.”
Holloway, 193 N.C. App. at 547, 668 S.E.2d at 75-76 (in the second part
of the quote, quoting Red Hill Hosiery Mill, 138 N.C. App. at 78, 530
S.E.2d at 328). In other words, spoliation is not a claim that allows for
recovery of damages. Thus, the spoliation could only go to liability when
the evidence allegedly spoliated would prove Ms. Lindberg’s arguments
on liability. Because the forensic examination would only provide evi-
dence relevant to questions of liability, it would only have a practical
effect on the controversy if liability were still at issue. Roberts, 344 N.C.
at 398-99, 474 S.E.2d at 787.

The August 2019 sanctions order renders the forensic examination
request and order moot because it resolves all liability issues in favor of
Ms. Lindberg. Specifically, it dismisses with prejudice “[a]ll claims for re-
lief asserted by Dunhill in this action” and it enters judgment by default
against both Dunhill and Mr. Lindberg, and in favor of Ms. Lindberg, “on
the issue of liability for each of” Ms. Lindberg’s claims in the action.

It also established as true all facts related to Dunhill’s claim against
Ms. Lindberg for improperly taking funds. Finally, the August 2019 Order
specifically bars Dunhill and Mr. Lindberg from opposing at trial the is-
sue of liability in Ms. Lindberg’s favor on her claims against them. Since
the August 2019 Order has already determined all issues on liability,
the relief Ms. Lindberg sought via the forensic examination has been
granted, and the provisions regarding forensic examination are moot.
In re Peoples, 296 N.C. at 147, 250 S.E.2d at 912.

Appellants’ only response to Ms. Lindberg’s argument in the prior
appeal that the sanctions order mooted the forensic examination issue
was that “the referenced order has been appealed.” As explained above,
we have now upheld the relevant parts of the sanctions order, i.e. the
parts on liability, against all of Appellants’ arguments, so Appellants’
prior response has no persuasive force. The merits of the forensic ex-
amination issue are not addressed and are dismissed as moot.
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VIII. Conclusion

The trial court did not abuse its discretion in (1) sanctioning
Appellants for their document production behavior, (2) sanctioning
Appellants for their deposition misconduct, and (3) choosing sanc-
tions, except as to two sanctions as described below. Those portions of
the sanctions order are affirmed.

We vacate the August 2019 Order’s sanctions in paragraphs 13 and 16
and remand to the trial court to ensure any new depositions ordered in
those paragraphs are limited to the issue of damages only and do not bar
a party from asserting objections, particularly asserting attorney-client
or other rights and privileges, not previously ruled upon. Finally, be-
cause we affirm the sanctions deciding all issues of liability in favor of
Ms. Lindberg, we hold the provisions regarding forensic examinations
are moot.

AFFIRMED IN PART, VACATED IN PART, AND REMANDED.
Judges TYSON and ZACHARY concur.

IN THE MATTER OF THE ADOPTION OF C.H.M., A MINOR CHILD

No. COA21-196
Filed 1 March 2022

1. Appeal and Error—interlocutory order—substantial right—
parent’s consent to adoption
A father was entitled to immediate appellate review of an inter-
locutory order denying his motion to dismiss an adoption petition,
where the order implicated his substantial right to consent to his
minor daughter’s adoption.

2. Adoption—constitutional challenge—parental consent to
adoption—parental liberty interest—failure to develop rela-
tionship with child

In an as-applied constitutional challenge, in which a father
argued that applying N.C.G.S. § 48-3-601 to preclude his consent
to the adoption of his daughter violated his due process rights, the
trial court did not err by denying the father’s motion to dismiss
the adoption petition at issue where the court—looking at the
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father’s conduct after he discovered he was the child’s father—
properly concluded that the father failed to demonstrate parental
responsibility or to grasp the opportunity to develop a relationship
with the child, and therefore he did not belong to the constitution-
ally protected class of fathers whose fundamental parental rights
would be violated if the adoption petition were allowed. Specifically,
the father visited the child only once at the petitioners’ home and
made no attempts to parent the child for nine months until petition-
ers filed a termination of parental rights action against him.

Judge GORE concurring in part and dissenting in part.

Appeal by respondent from order entered 13 August 2020 by Judge
Debra Sasser in Wake County District Court. Cross-appeal by petitioners
from order entered 21 July 2020 by Judge Debra Sasser in Wake County
District Court. Heard in the Court of Appeals 14 December 2021.

Manning, Fulton & Skinner, PA., by Michael S. Harrell, for
petitioners-appellees/cross-appellants.

Jonathan McGirt for respondent-appellant/cross-appellee.

TYSON, Judge.

Venson Westgate (“Respondent”) appeals the trial court’s order de-
nying his motion to dismiss the adoption petition. We affirm. Carolyn
and Michael Morris’ (“Petitioners”) cross-appeal is dismissed as moot.

I. Background

The factual background of this case is set forth in three previous
appellate opinions: In re C.H.M., 245 N.C. App. 566, 782 S.E.2d 582, 2016
WL 611926 (2016) (unpublished) (affirming the dismissal of Petitioners’
petition for termination of Respondent’s parental rights to his minor
daughter, C.H.M.); In re Adoption of C.H.M., 248 N.C. App. 179, 189,
788 S.E.2d 594, 600 (2016), (affirming trial court’s order concluding
Respondent’s consent is required to proceed with the adoption of his mi-
nor daughter, C.H.M.), rev’d, 371 N.C. 22, 23, 812 S.E.2d 804, 806 (2018)
( holding “respondent failed to meet his burden of proving that he pro-
vided such support within the relevant statutory period, we conclude
that the evidence is legally insufficient to support the trial court’s order
requiring respondent’s consent”).
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The Supreme Court of North Carolina’s 4-3 decision, reversing this
Court’s unanimous opinion that Respondent had complied with N.C.
Gen. Stat. § 48-3-601(2)(b)(4)(II) did not address Respondent’s due pro-
cess arguments. The Supreme Court remanded the cause to this Court
for further remand to the trial court “for proceedings consistent with
[the] opinion.” Adoption of C.H.M., 371 N.C. at 34, 812 S.E.2d at 812.

The trial court issued its order upon remand on 15 November 2018.
The order states, “[as] a result of the North Carolina Supreme Court’s
holding that ‘[R]espondent’s evidence was insufficient as a matter of law
to support the trial court’s conclusion that respondent [had] complied
with the statutory support payment requirements’ [the court’s] finding is
no longer supported by the evidence.”

The trial court deferred and set for hearing Respondent’s motion to
intervene, motions to dismiss the adoption petitions pursuant to N.C.
Gen. Stat. § 48-2-604 and asserting federal and state constitutional due
process provisions. Prior to this hearing being held, both parties entered
notices of appeal.

The parties most recently appeared before this Court in January
2020, wherein this Court issued an order dismissing the parties’ interloc-
utory appeals and directing the cause be remanded to the district court
for hearing and resolution of the remaining issues and motions before
the court.

Following a hearing on 10 June 2020, the trial court issued its order
(“August 2020 Order”) on 13 August 2020, denying Respondent’s motion
in the cause and motion to dismiss the adoption. The trial court con-
cluded Respondent had a limited right to intervene in the action for the
court to determine whether N.C. Gen. Stat. § 48 was unconstitutional as
applied to him. The trial court found and concluded Respondent “does
not qualify for the class of protected fathers whose liberty interests are
such that he would enjoy a constitutionally paramount protected inter-
est to C.H.M.’s custody.”

The facts underlying Respondent’s and Petitioners’ dispute over
C.H.M. are well-documented and not in dispute. The parties presently
have two additional cases pending in Wake County district court in-
volving their eight-year-dispute over C.H.M. The painful saga beginning
with the birth mother’s dishonesty regarding Respondent’s paternity of
C.H.M. need not be repeated.
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II. Jurisdiction

[1] “A party to an adoption proceeding may appeal a judgment or order
entered by a judge of district court by giving notice of appeal as pro-
vided in G.S. 1-279.1.” N.C. Gen. Stat. § 48-2-607(b) (2021). Respondent
timely appealed. He asserts his appeal of right is made pursuant to N.C.
Gen. Stat. §§ 1-277(a), 1-278 and 7A-27(b)(3)(a) & (c) (2021).

Petitioners ask this Court to dismiss Respondent’s appeal.
Respondent acknowledges his appeal may be interlocutory. The August
2020 Order transfers jurisdiction of the matter to the Wake County Clerk
of Court, Division of Special Proceedings with instructions that the
adoption proceeding be resolved in accordance with the mandate of
the North Carolina Supreme Court, this Court, and the subsequent or-
ders of the trial court.

Respondent asserts a substantial right will be lost if this appeal is
not immediately heard. He shows, and Petitioners do not dispute, the
August 2020 Order resolves all remaining motions and issues. Our appel-
late courts have recognized that orders concerning whether a parent’s
consent to an adoption is required implicate a substantial right and are
immediately appealable. In re Adoption of Baby Boy, 233 N.C. App. 493,
498, 757 S.E.2d 343, 346 (2014).

Respondent asserts “[if] the adoption proceeds to a final de-
cree of adoption, any parental rights that [he] may have had would
be terminated. Moreover, the adoption statute severely limits the
avenues for challenging a final decree of adoption through appeal.”
In re S.D.W., 228 N.C. App. 151, 155, 745 S.E.2d 38, 42 (2013) (citations
omitted), rev’d on other grounds sub nom., In re Adoption of S.D.W.,
367 N.C. 386, 758 S.E.2d 374 (2014). We agree and address the merits
of Respondent’s appeal. Petitioners’ cross-appeal of an unrelated in-
terlocutory order, subsequently stayed by our Supreme Court, is dis-
missed by separate order.

III. Issue

[2] Whether the trial court erred by denying Respondent’s motion to
dismiss the adoption petition.

IV. Analysis

Respondent argues the trial court erred by concluding his conduct
excluded him from the constitutionally protected class of fathers, whose
liberty interests would be violated if the adoption petition were allowed.
We reject Petitioners’ arguments that Respondent had not asserted or
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preserved this argument for appeal. The record and pleadings clearly
show: (1) Respondent repeatedly asserted this argument; (2) it was not
addressed by our Supreme Court; and, (3) was not ripe for our review
upon remand until ruled upon by the trial court upon remand in its
August 2020 Order.

Respondent asserts applying Chapter 48 to preclude his consent to
the adoption of C.H.M. violates his due processrights. His challenge is an
as-applied challenge to N.C. Gen. Stat. § 48-3-601 (2021). An as-applied
challenge represents a party’s “protest against how a statute was ap-
plied in the particular context in which [the party] acted or proposed to
act.” Town of Beech Mountain v. Genesis Wildlife Sanctuary, Inc., 247
N.C. App. 444, 460, 786 S.E.2d 335, 347 (2016) (citation omitted), aff’d,

369 N.C. 722, 799 S.E.2d 611 (2017).
A. Fundamental Parental Rights

The Supreme Court of the United States “recognized the fundamen-
tal right of parents to make decisions concerning the care, custody, and
control of their children.” Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed.
2d 49, 57 (2000).

This parental liberty interest is perhaps the old-
est of the fundamental liberty interests the United
States Supreme Court has recognized. This inter-
est includes the right of parents to establish a home
and to direct the upbringing and education of their
children. Indeed, the protection of the family unit is
guaranteed not only by the Due Process Clause, but
also by the Equal Protection Clause of the Fourteenth
Amendment and possibly by the Ninth Amendment.

Owenby v. Young, 357 N.C. 142, 144-45, 579 S.E.2d 264, 266 (2003) (cita-
tions and internal quotation marks omitted).

B. Trial Court’s Findings of Fact
Relevant to Respondent’s present appeal, the trial court found:

8. Respondent had no ability to visit C.H.M. nor
have access to her except at the discretion of the
Petitioners and/or Agency.

9. Respondent made no request to the adoption
agency (Hereinafter the “Agency”) or the Petitioners
for any additional visits with C.H.M. in 2014 after the
March 2014 visit. During this time period he continued
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to purchase items for the child but did not send those
items to the agency or Petitioners for the remainder
of that year.

10. Respondent did not request from either the
Agency or the Petitioners any information as to
C.H.M.s well-being or development for the remainder
of 2014.

11. Respondent has never had an email address for
the Petitioners. Respondent was first provided the
cell phone number for Petitioner [] at or around
the time the parties had mediation in October 2016.

12. Petitioners continued to reside for the remain-
der of 2014 at the address they resided at when the
Respondent and his family visited C.H.M. in March,
2014. (The Petitioners still reside at this address.)

13. Respondent continued to save money for C.H.M.
in his “lockbox” during the remainder of 2014.

14. There is a dispute in the evidence and evidence
proffer before this Court as to whether Respondent
through counsel offered the existing funds in his
lockbox of over $3260 to Petitioners’ counsel at the
conclusion of the hearing in April, 2014. The Court
does not find this dispute to be material.

15. After the hearing in April 2014 and until January 30,
2015 Respondent paid nothing for C.H.M.’s support.

23. Respondent after being served with the peti-
tion to terminate his parental rights wrote a letter
to A Child’s Hope dated January 30, 2015. That let-
ter stated Respondent had saved a total of approxi-
mately $5,270 for C.H.M. and enclosed a cashier’s
check to the agency for $2,635 for C.H.M.’s benefit.
Respondent stated he desired to send the remaining
funds for C.H.M.’s benefit, and he subsequently did
so. That letter requested pictures of C.H.M. and infor-
mation about her developmental milestones and reit-
erated that he continued to want custody of C.H.M.

107
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Respondent does not challenge these findings as unsupported by
properly admitted evidence. Instead, he contends an unenumerated cat-
egory of parental rights exists that requires his consent for adoption un-
der N.C. Gen. Stat. § 48-3-601.

C. Lehr v. Robertson

Respondent asserts this category has its roots in the Supreme Court
of the United States’ opinion in Lehr v. Robertson, 463 U.S. 248, 77 L. Ed.
2d 614 (1983).

The significance of the biological connection is
that it offers the natural father an opportunity that
no other male possesses to develop a relationship
with his offspring. If he grasps that opportunity and
accepts some measure of responsibility for the child’s
future, he may enjoy the blessings of the parent-child
relationship and make uniquely valuable contribu-
tions to the child’s development. If he fails to do so,
the Federal Constitution will not automatically com-
pel a state to listen to his opinion of where the child’s
best interests lie.

Id. at 262, 77 L. Ed. 2d at 627 (emphasis supplied).

Respondent asserts his actions fall within an unenumerated catego-
ry of N.C. Gen. Stat. § 48-3-601. He argues he had seized all opportunities
available to him and that he has done all that he could possibly do under
the circumstances “to grasp[] that opportunity” to “develop a relation-
ship with his offspring.” Id.

In Lehr, the putative father “never had any significant custodial, per-
sonal, or financial relationship with [his child], and he did not seek to
establish a legal tie until after she was two years old.” Id. The father as-
serted he was entitled to an additional special notice, because the trial
court and the mother knew that he had filed an affiliation action. Id. at
265, 77 L. Ed. 2d at 629.

The question before the Supreme Court was whether New York’s
statutory adoption scheme protected “the unmarried father’s interest in
assuming a responsible role in the future of his child.” Id. at 263, 77 L.
Ed. 2d at 627. The Court held the father’s opportunity to establish a rela-
tionship with his child was adequately protected by the adoption statute
“that automatically provide[d] notice to seven categories of putative fa-
thers who are likely to have assumed some responsibility for the care of
their natural children.” Id. at 263, 77 L. Ed. 2d at 628.
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This Court has previously interpreted Lehr. In the case of In re
Adoption of B.J.R., 238 N.C. App. 308, 311, 767 S.E.2d 395, 397 (2014),
the father “contend[ed] that his substantive due process rights supplied
by the Fourteenth Amendment to the United States Constitution and
Article I, Section 19 of the North Carolina Constitution were violated by
the district court’s determination that his consent to adoption was not
required[,] and that Chapter 48 [was] therefore unconstitutional as ap-
plied to him.”

The trial court’s findings in B.J.R., showed the father had “made
very few efforts after the birth of his child to develop a parent-child
relationship.” Adoption of B.J.R., 238 N.C. App. at 315, 767 S.E.2d at
399. The trial court found that the pre-adoptive parents had provided the
father “the opportunity to visit the baby, which he took advantage of on
only one occasion . . . a few weeks after the birth.” Id.

The trial court found the father of B.J.R. had made no further at-
tempts to meet with his child or to provide support for her during the
next five months. Id. The court found the father had purchased diapers,
which he never delivered. This Court noted “during the child’s first six
months of life, besides filing papers with the court, [the father] largely
remained ‘passive’ in developing a relationship with his child.” Id.

Here, in this “as-applied” challenge, Respondent contends the
Petitioners and the private adoption agency violated his constitutional
rights in the manner in which Chapter 48 was applied to him. “[O]nly
in as-applied challenges are facts surrounding the plaintiff’s particular
circumstances relevant.” Town of Beech Mountain, 247 N.C. App. at 460,
786 S.E.2d at 347 (citation omitted).

The relevant conduct to our review is Respondent’s conduct towards
C.H.M., once he knew she was his child, and any actions the Petitioners
or the adoption agency took to prevent him from acting “to develop a
relationship with his offspring.” Lehr, 463 U.S. at 262, 77 L. Ed. 2d at 627.

D. N.C. Gen. Stat. § 48 - Adoption

The Supreme Court of the United States has recognized, “[t]wo
state interests are at stake in parental rights termination proceedings—a
parens patriae interest in preserving and promoting the welfare of the
child and a fiscal and administrative interest in reducing the cost and
burden of such proceedings.” Santosky v. Kramer, 455 U.S. 745, 766, 71
L. Ed. 2d 599, 615 (1982).
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Chapter 48 sets forth our General Assembly’s stated purpose:

(a) ... it is in the public interest to establish a clear
judicial process for adoptions, to promote the integ-
rity and finality of adoptions, to encourage prompt,
conclusive disposition of adoption proceedings, and
to structure services to adopted children, biological
parents, and adoptive parents that will provide for
the needs and protect the interests of all parties to an
adoption, particularly adopted minors.

(b) With special regard for the adoption of minors,
the General Assembly declares as a matter of legisla-
tive policy that:

(1) The primary purpose of this Chapter is to
advance the welfare of minors by (i) protecting
minors from unnecessary separation from their
original parents, (ii) facilitating the adoption of
minors in need of adoptive placement by persons
who can give them love, care, security, and sup-
port, (iii) protecting minors from placement with
adoptive parents unfit to have responsibility for
their care and rearing, and (iv) assuring the final-
ity of the adoption].]

N.C. Gen. Stat. § 48-1-100 (2021).

Our Supreme Court stated: “We believe the General Assembly craft-
ed these subsections of this statute primarily to protect the interests
and rights of men who have demonstrated paternal responsibility and
to facilitate the adoption process in situations where a putative father
for all intents and purposes has walked away from his responsibilities
to mother and child, but later wishes to intervene and hold up the adop-
tion process.” In re Adoption of Byrd, 354 N.C. 188, 194, 552 S.E.2d 142,
146 (2001). The trial court’s extensive findings and conclusions set forth
herein focus on the initial and immediate responses of respondent and
reveal whether Respondent “demonstrated paternal responsibility” or
his lack thereof. Id.

Here, while being duped and deceived by the child’s mother into ini-
tially believing the child was not his, once he learned C.H.M. was his child,
Respondent remained “passive” in developing a relationship with his
child. Respondent testified he did not know how to contact Petitioners.
However, he and his parents had visited C.H.M. in Petitioners’ home
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when he was in North Carolina for his deposition in this matter. He ac-
knowledged he had mailed no notes, cards, nor gifts to C.H.M. after his
one visit with her in 2014. Respondent purchased a crib, which remained
in his home in Illinois, and gifts which he did not send to C.H.M., despite
knowing Petitioners’ and the agency’s addresses. Respondent provided
no evidence that Petitioners or the agency thwarted him in contacting
them or C.H.M. during this period of time.

Here, the trial court’s findings focus on Respondent’s “demonstrated
parental responsibility” or his lack thereof during the period immediate-
ly after Respondent learned he was the father of C.H.M and was served
with notice of the pendency of the adoption petition in November 2013.
Id. Respondent father timely filed his objection to the North Carolina
adoption petition in December 2013. Respondent made one visit with
C.H.M. in March 2014 while it coincided with a court appearance. Other
than his savings in the lockbox and purchase of a crib and some items
in Illinois, Respondent did not begin any support payments, make or
maintain contacts, or make any other attempts to parent C.H.M. un-
til 30 January 2015 and after Petitioners had filed their Termination of
Parental Rights action in November 2014.

The trial court’s supported and unchallenged findings and conclu-
sions reveal a father who did not “grasp|[] that opportunity and accept[]
some measure of responsibility for the child’s future.” Lehr, 463 U.S. at
262, 77 L. Ed. 2d at 627.

As the trial court found, Respondent’s later conduct, while laudable,
does not remove or excuse his non-actions for nine months in 2014,
where “for all intents and purposes [he]. . . walked away from his re-
sponsibilities,” after visiting his child in Petitioners’ home. In re Byrd,
354 N.C. at 194, 552 S.E.2d at 146. Respondent’s conduct after the 2014
visit failed to preserve his entitlement to the constitutional “protection
of the family unit” guaranteed by the Due Process Clause. Owenby, 357
N.C. at 144-45, 579 S.E.2d at 266.

V. Conclusion

The trial court properly found and concluded Respondent has
no statutory or Due Process rights to provide or withhold consent to
Petitioners’ adoption of C.H.M. Further issues involving these parties
are not before us and our opinion remands this matter to the district
court and to the clerk of superior court per the trial court’s order for fur-
ther proceedings consistent with North Carolina’s adoption laws, N.C.
Gen. Stat. § 48-1-100 et seq. It is so ordered.
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AFFIRMED.
Judge CARPENTER concurs.

Judge GORE concurs in part and dissents in part with separate
opinion.

GORE, Judge, concurring in part and dissenting in part.

I join the majority opinion, except for the portion holding that
Respondent has no due process right to withhold consent to the adop-
tion. There is an old adage of measuring ten times and cutting once. The
majority in this opinion was handcuffed from ever being able to take a
proper measurement of the totality of the facts of the case because of
the unfathomable deceit and fraud perpetrated by the biological mother.
The conduct by the birth mother led to a slippery slope of premature
cutting of Respondent’s parental rights, by previous rulings and dis-
cretionary reviews, prior to the case being heard on its merits and a
proper review of the denial of Respondent’s due process rights by the
trial court.

The core foundation of a parent’s rights were expressed when
the Supreme Court of the United States “recognized the fundamental
right of parents to make decisions concerning the care, custody, and
control of their children.” Troxel v. Granville, 530 U.S. 57, 66, 147 L.
Ed. 2d 49, 57 (2000) (citations omitted).

This parental liberty interest is perhaps the old-
est of the fundamental liberty interests the United
States Supreme Court has recognized. This inter-
est includes the right of parents to establish a home
and to direct the upbringing and education of their
children. Indeed, the protection of the family unit is
guaranteed not only by the Due Process Clause, but
also by the Equal Protection Clause of the Fourteenth
Amendment and possibly by the Ninth Amendment.

Owenby v. Young, 357 N.C. 142, 144-45, 579 S.E.2d 264, 266 (2003) (cit-
ing Troxel, 530 U.S. at 65, 147 L. Ed. 2d at 56; Meyer v. Nebraska, 262 U.S.
390, 399-400, 67 L. Ed. 1042, 1045-46 (1923); Stanley v. Illinois, 405
U.S. 645, 661, 31 L. Ed. 2d 551, 559 (1972)).

The Respondent made efforts prior to the child being born to es-
tablish his role as a biological parent. Prior to the birth of the child,
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he attended a doctor’s appointment with the biological mother. After
the birth of the child, Respondent repeatedly requested the biologi-
cal mother agree to DNA testing to establish his paternity, which she
found excuses to not do. The biological mother also refused offers by
Respondent to provide financial support towards prenatal medical bills
and any support after the child was born. The record is full of efforts and
attempts Respondent made to show he wanted to exercise his right “to
establish a home and to direct the upbringing . . .” of a child that could
be his own. Id. at 144, 579 S.E.2d at 266 (citation omitted).

The record also establishes that the Petitioners in this case at some
point actively prevented Respondent from interacting with C.H.M. after
initially allowing contact. The Petitioners would not let Respondent re-
fer to himself as “daddy” during the visit he did have, eventually blocked
Respondent’s calls, and stopped responding to requests for or allow any
visitation. There was a period from March of 2014 until January 2015
that Respondent did not contact Petitioners. However, during this time
Respondent took actions to prepare himself to parent C.H.M. and to
show that he wanted to “grasp[] that opportunity [to parent] and ac-
cept[] some measure of responsibility for the child’s future . . ..” Lehr
v. Robertson, 463 U.S. 248, 262, 77 L. Ed. 2d 614, 627 (1983). In my view
the majority’s review of Respondent’s conduct after he knew C.H.M. was
his biological child does not go far enough. It does not scrutinize the
trial court’s order to establish that Petitioners were not culpable for con-
duct that impeded Respondent from contacting C.H.M. from March of
2014 until January 2015. The trial court’s order establishes in its findings
of fact:

7. Respondent had no ability to visit C.H.M. nor
have access to her except at the discretion of the
Petitioners and/or Agency.

11. Respondent has never had an email address for
the Petitioners. Respondent was first provided the
cell phone number for Petitioner [] at or around
the time parties had mediation in October 2016.

17. Petitioner [] testified the Petitioners did not want
support for C.H.M. from Respondent.

These findings along with the uncontroverted findings that Petitioners
purposefully withheld or blocked Respondent from contact require the
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trial court to inquire into potential due process violations, and it failed
to do so.

My last disagreement with the majority’s opinion about the denial
of Respondent’s due process rights stems from the conduct of the bio-
logical mother from the time C.H.M. was born until she was placed for
adoption. It appears from the record that C.H.M. was eleven-days old
when placed for adoption on or about 9 July 2013. There is an argu-
ment that the biological mother’s purposeful denial and refusal to allow
Respondent DNA testing hindered his due process rights to a degree
that it mandates his right to object or withhold his consent to adopt. The
facts viewed in the light most favorable to Respondent, show that if he
was on notice that C.H.M. was his child or allowed to have DNA test-
ing done there was an eleven-day window between birth and adoption
that he could have filed a custody action to preserve his parental rights.
However, Respondent was deliberately denied this opportunity because
of the blatant fraud perpetrated by the biological mother. The question
we must address is how long is too long for a parent to be deprived their
parental due process rights and for a child to be deprived of the oppor-
tunity of the love and affection from said parent.

A biological parent must be afforded an opportunity to assert their
constitutional rights. Here, Respondent attempted to assert his constitu-
tionally protected rights but was hindered along the way by the fraudu-
lent actions of the child’s biological mother. Depriving Respondent of
his right to raise his biological child without proper review, especially
considering the fact he attempted to assert his rights and duties as a
parent before and immediately after the child was born and before he
knew with any degree of certainty that C.H.M. was his biological child,
is not in line with the paramount rights and protections afforded to bio-
logical parents by the United States Constitution. See Meyer, 262 U.S.
at 399, 67 L. Ed. at 1045 (finding the rights to conceive and raise one’s
children have been deemed “essential”); Skinner v. Oklahoma, 316 U.S.
528, 541, 97 L. Ed. 1655, 1660 (1942) (finding the right to raise one’s child
is a “basic civil right[] of man”); Lehr, 463 U.S. at 262, 77 L. Ed. 2d at
627 (“The significance of the biological connection is that it offers the
natural father an opportunity that no other male possesses to develop a
relationship with his offspring.”).

While reviewing the totality of the facts of this case the majority is
absolutely right that: “[t]he painful saga beginning with the birth moth-
er’'s dishonesty regarding the Respondent’s paternity of C.H.M. need
not be repeated.” For that very reason I bring out these issues of dis-
agreement with the majority and respectfully concur in part and dissent
in part.



1

1

Do

IN THE COURT OF APPEALS 115

IN RE MAGESTRO
[282 N.C. App. 115, 2022-NCCOA-127]

IN THE MATTER OF FRANK NINO MAGESTRO, DECEASED

No. COA21-306
Filed 1 March 2022

Appeal and Error—mootness—no practical effect in existing con-
troversy—two appeals—resolution reached in one appeal
In an estate dispute, where the decedent’s siblings filed two
appeals—one challenging a declaratory judgment naming the
decedent’s former sister-in-law an heir under his will and another
challenging the trial court’s dismissal of the siblings’ caveat action
seeking to invalidate the will—the Court of Appeals dismissed the
siblings’ appeal in the caveat action after ruling in their favor in
the other appeal. The siblings sought the same practical result
in both actions—to take their brother’s estate as sole heirs by intes-
tacy—and, therefore, the favorable result in one appeal eliminated
any practical effect that a resolution of the other appeal would have
had on the existing controversy.

Appeal by caveators from an order entered 16 December 2020 by
Judge George Frank Jones in New Hanover County Superior Court.
Heard in the Court of Appeals 19 October 2021.

McGuire, Wood & Bissette, PA., by Mary E. Euler & Joseph P.
McGuire, for Caveators-Appellants.

Coastal Legal Counsel, by A. David Ervin, and Graves May, PLLC,
by Rick E. Graves, for Propounder-Appellee.

INMAN, Judge.

This appeal arises from many of the same underlying facts as those
found in Parks v. Johnson, 2022-NCCOA-129, COA21-51 (March 1, 2022),
also filed today. In that case, Caveators-Appellants (“the Magestros”),
filed a declaratory judgment action seeking to construe the will of their
deceased brother, Frank Nino Magestro (“Mr. Magestro”), in their favor
and in a manner that would preclude any devise to Propounder-Appellee
Peggy L. Johnson (“Ms. Johnson”).

After the trial court rejected the Magestros’ arguments in the de-
claratory judgment action and declared Ms. Johnson an heir under the
will, the Magestros filed this caveat action to have the will set aside so
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that they may take by intestacy to the exclusion of Ms. Johnson. The
trial court dismissed the Magestros’ caveat action on estoppel grounds,
and the Magestros now appeal that dismissal. Because our decision in
Parks renders resolution of the Magestros’ caveat action without prac-
tical effect—as the Magestros will take through application of the in-
testacy statutes independent of the validity of Mr. Magestro’s will—we
dismiss this appeal as moot.

I. FACTUAL AND PROCEDURAL HISTORY

Much of the operative facts and law applicable to this case may be
found in Parks. We outline below the facts pertinent to our holding that
Parks renders this appeal moot.

1. The 1983 Will and Declaratory Judgment Action

Mr. Magestro executed a will in March 1983 (the “1983 Will”) that
included several devises referencing his then-wife Carol L. Magestro
(“Carol”). Specifically, the will devised Mr. Magestro’s entire estate to
Carol or, should she predecease him, to any children of their marriage.
The will also included a residuary clause providing that, in the event
Carol predeceased Mr. Magestro and there were no children of their mar-
riage, half of the estate would pass to Carol's mother or her descendants!
and half would pass to Mr. Magestro’s parents or their descendants.2

Mr. Magestro divorced Carol in 2016 and died in 2018. The 1983 Will
was submitted to probate and Leah Magestro, a caveator-appellant in
this case, qualified as executor of his estate. The Magestros then filed a
declaratory judgment action in superior court, arguing that they are the
sole heirs of Mr. Magestro’s estate through application of Sections 31-5.4
and 31-42(b) of our General Statutes.

2. Resolution of the Declaratory Judgment Action

The Magestros argued in the declaratory judgment action that the
1983 Will’s direct devise to Carol must be struck by Section 31-5.4,
which “revokes all provisions in [a] will in favor of the testator’s for-
mer spouse” upon their divorce, N.C. Gen. Stat. § 31-5.4 (2021), and
that because Carol did not predecease Mr. Magestro, the residuary fails,

1. Carol’s mother predeceased Mr. Magestro, and Carol and Ms. Johnson are her
only children; as such, Ms. Johnson is the sole member of the class described in this por-
tion of the residuary.

2. Mr. Magestro’s parents predeceased him, so the Magestros constitute this class of
potential inheritors.
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and Section 31-42(b)—which governs failed devises—requires that Mr.
Magestro’s estate “pass by intestacy.” N.C. Gen. Stat. § 31-42(b) (2021).
The trial court ruled in favor of Ms. Johnson and the Magestros appealed
one month later; as explained in our decision in Parks, we agree with
the Magestros’ theory and reverse the trial court’s ruling in favor of Ms.
Johnson. Parks, § 25.

3. The Caveat

While their appeal in the declaratory judgment case was pending
before this Court, the Magestros filed a caveat on 26 August 2020 seek-
ing to invalidate the 1983 Will. Ms. Johnson moved to dismiss the ca-
veat on 29 October 2020, and the Magestros filed an amended caveat on
8 December 2020. The amended caveat alleged various facts—all of
which were known to at least some of the Magestros prior to filing the
declaratory judgment action—purporting to show that Mr. Magestro in-
tended to revoke the 1983 Will shortly before his death. The amended
caveat did not allege that any other will exists and did not seek to pro-
pound any other document as Mr. Magestro’s last will and testament.3
As acknowledged by both parties, a successful caveat of the 1983 Will
would render the Magestros his sole heirs by operation of our intestacy
statutes. In short, both the declaratory judgment action in Parks and the
caveat action here seek the same practical end: the disbursement of Mr.
Magestro’s estate to the Magestros as his intestate heirs.

The trial court heard Ms. Johnson’s motion to dismiss on
14 December 2020, with Ms. Johnson arguing that various estoppel
doctrines barred the Magestros’ caveat in light of the trial court’s judg-
ment in Parks. On 16 December 2020, the trial court entered an order
dismissing the caveat. The Magestros timely filed notice of appeal, and
the matter was consolidated for oral argument with Parks. Ms. Johnson
moved this Court to dismiss the appeal, but her counsel withdrew that
motion at oral argument.

II. ANALYSIS

Since at least as early as 1878, our appellate courts have dismissed
moot appeals without reaching their merits. See, e.g., State ex rel.
Crawley v. Woodfin, 78 N.C. 4, 6 (1878). “As a general proposition,

3. The Magestros did attach an unsigned, unexecuted draft will that was purport-
edly written by Mr. Magestro in 2015 through LegalZoom. The Magestros did not seek to
propound that document as a valid will and, in any event, that draft will left the entirety of
Mr. Magestro’s estate to three of the four caveators and nothing to Ms. Johnson.
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North Carolina appellate courts do not decide moot cases.” Chavez
v. McFadden, 374 N.C. 458, 467, 843 S.E.2d 139, 146 (2020). The doc-
trine is one of judicial restraint rather than jurisdiction, id. at 467,
843 S.E.2d at 146-47, and is subject to several exceptions. Id. at 467, 843
S.E.2d at 147.4 We will exercise this judicial restraint and dismiss an
appeal “when a determination is sought on a matter which when ren-
dered, cannot have any practical effect on the existing controversy.”
Roberts v. Madison Cnty. Realtors Assn, Inc., 344 N.C. 394, 398-99, 474
S.E.2d 783, 787 (1996). The doctrine is employed:

[t]o ensure that this Court does not determine mat-
ters purely speculative, enter anticipatory judgments,
declare social status, deal with theoretical problems,
give advisory opinions, answer moot questions, adju-
dicate academic matters, provide for contingencies
which may hereafter arise, or give abstract opinions.

Chavez, 374 N.C. at 467, 843 S.E.2d at 147 (quotation marks and cita-
tions omitted).

We dismiss this appeal as moot in light of our decision in Parks. Per
our holding in that case, the application of Sections 31-5.4 and 31-42(b)
to the 1983 Will, along with our mandate to give effect to the testator’s in-
tent, results in Mr. Magestro’s estate passing by intestacy to his siblings.
Parks, § 25.

If we affirmed the trial court’s dismissal of the caveat, or if we re-
versed the dismissal and the trial court concluded on remand that
the 1983 Will is valid, then the Magestros would take the entirety of
Mr. Magestro’s estate through execution of the declaratory judgment
required by Parks.® The end result would be no different than if we

4. The parties have not argued that any exception to the doctrine applies here.

5. Appellee acknowledged at oral argument that she would not caveat the 1983 Will
if we were to rule against her in Parks, as she only takes from Mr. Magestro’s estate if
she prevails in that appeal and the 1983 Will is valid. Though her counsel suggested some
unknown party might attempt to caveat the 1983 Will depending on our ruling in Parks,
we cannot discern who would. The Magestros are the only siblings of Mr. Magestro, who
died divorced, with no surviving parents, and without any lineal descendants. There is no
indication that Mr. Magestro ever executed any other last will and testament that might
be probated in place of the 1983 Will. The Magestros, as Mr. Magestro’s siblings, are thus
the only persons entitled to take—Dby intestacy—from Mr. Magestro’s estate, whether that
be by operation of the declaratory judgment mandated by our decision in Parks or by a
straightforward invalidation of the 1983 Will. See N.C. Gen. Stat. §§ 29-13, 29-15, and 29-16
(2021) (collectively providing that the estate of an unmarried decedent, dying intestate
without lineal descendants or surviving parents, passes to his siblings).
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reversed the dismissal of the caveat and the trial court ultimately voided
the 1983 WilL In the absence of any competing document purported to
be Mr. Magestro’s last will and testament, the Magestros would again
take the entirety of the estate through intestacy. §§ 29-13, 29-15, and
29-16. In other words, this appeal is moot because its resolution “cannot
have any practical effect on the existing controversy.” Roberts, 344 N.C.
at 398-99, 474 S.E.2d at 787 (emphasis added). We therefore dismiss the
Magestros’ appeal without reaching the merit of the trial court’s order
dismissing their caveat on estoppel grounds.

III. CONCLUSION

For the foregoing reasons, we hold that this appeal is moot in light
of our decision in Parks. The Magestros’ appeal is dismissed.

DISMISSED AS MOOT.
Chief Judge STROUD and Judge CARPENTER concur.

VINAYA MADDUKURI, PLAINTIFF
V.
NIRUPAMA CHINTANIPPU, DEFENDANT

No. COA20-803
Filed 1 March 2022

Stipulations—divorce and custody action—stipulations for set-
tlement—consent withdrawn—resumption of trial

Where a trial for divorce, equitable distribution, child custody,
and child support was suspended when the parties came to an oral
settlement of most issues, but, although the agreement was read
into the record, it was never reduced to writing and more than two
years passed without the parties being able to finalize all the terms
of the agreement, there was no error in the trial court’s decision to
resume the trial after one party withdrew consent because the stipu-
lations were no longer binding.

Appeal by defendant from orders entered 17 April 2020 by Judge
Gary L. Henderson in Mecklenburg County District Court. Heard in the
Court of Appeals 21 September 2021.



11

14

120 IN THE COURT OF APPEALS

MADDUKURI v. CHINTANIPPU
[282 N.C. App. 119, 2022-NCCOA-128]

James, McElroy & Diehl, PA., by Preston O. Odom, Jonathan D.
Feit, and Caroline D. Weyandt, for plaintiff-appellee.

Passenant & Shearin Law, by Brione B. Pattison, for defendant-
appellant.

GORE, Judge.

Defendant, Nirupama Chintanippu, appeals the trial court’s Order
(Re: Permanent Child Custody) (“Custody Order”) and Order and
Judgment (Re: Equitable Distribution) (“ED Order”). We hold the trial
court did not err and affirm.

L

Ms. Chintanippu and plaintiff, Vinaya Maddukuri, were married on
12 May 2003. The marriage produced one child, born in May 2010. Ms.
Chintanippu and Mr. Maddukuri physically separated on 19 May 2013.
On 10 February 2016, Mr. Maddukuri filed a Complaint seeking child cus-
tody, a temporary parenting arrangement, child support, equitable distri-
bution, and absolute divorce. On 11 April 2016, Ms. Chintanippu filed an
Answer and Counterclaim seeking custody of the minor child, child sup-
port, equitable distribution, and attorney’s fees. The Answer admitted to
Mr. Maddukuri’s allegations relating to the claim for absolute divorce. A
Judgment of Divorce was entered on 13 May 2016.

Mr. Maddukuri submitted an Equitable Distribution Affidavit on
10 October 2016. Ms. Chintanippu submitted her Equitable Distribution
Affidavit on 19 October 2016. The trial court’s Final Equitable
Distribution Pretrial Order was entered on 7 July 2017.

This matter came on for trial on 7 July 2017. The trial proceeded for
three days, hearing testimony and evidence presented by Mr. Maddukuri.
On the third day of trial the parties came to a settlement agreement on
the issues of physical child custody, legal custody, child support, equita-
ble distribution, and attorney’s fees. The settlement agreement covered
all matters, except for a few details where the parties did not agree. The
settlement terms were read into the record and the trial court asked
both parties if they understood the terms and had agreed to the terms,
but a written agreement was not signed or entered.! The trial court gave
the parties a week to continue to negotiate and resolve the remaining
issues out of court.

1. The record reflects only Mr. Maddukuri gave his assent to the terms of the
agreement.
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A hearing was held on 19 December 2017 where the trial court heard
arguments on the five remaining issues, but at the hearing two additional
issues arose, which the trial court requested the parties submit written
arguments on. Over the following two years the parties were unable to
finalize all the terms of their agreement, did not reduce the terms of the
agreement to writing, and did not submit a final written order to the trial
court for entry.

On 20 March 2019, Mr. Maddukuri withdrew his consent to the par-
tial agreement reached in July 2017. Following a scheduling conference
on 28 June 2019, the trial court ordered that the parties shall resume
the trial that had partially taken place in July 2017. The matter came on
for trial on 4 and 5 February 2020. On 17 April 2020, the trial court en-
tered a Custody Order and ED Order. Ms. Chintanippu filed written no-
tice of appeal on 14 May 2020.

IL.

Ms. Chintanippu argues the trial court erred by concluding the
terms of the 2017 agreement were not stipulations, resuming trial on
all issues, allowing Mr. Maddukuri to take a position at trial that was
inconsistent with the 2017 agreement, and by entering orders that
are inconsistent with the terms of the 2017 agreement. We conclude
the trial court did not err by allowing Mr. Maddukuri to withdraw his
consent to the 2017 agreement and continuing trial.

Ms. Chintanippu bases her arguments on the fact that stipulations
are agreements between the parties which establish a disputed fact
and that a party is bound by its stipulation. See Smith v. Beasley,
298 N.C. 798,259 S.E.2d 907 (1979); see also Moore v. Richard W. Farms,
113 N.C. App. 137, 141, 437 S.E.2d 529, 531 (1993). However, Ms.
Chintanippu fails to recognize the distinction between stipulations
of fact and stipulations for settlement. The majority of cases Ms.
Chintanippu relies on for support involve stipulations of fact. See, e.g.,
Estate of Carlsen v. Carlsen, 165 N.C. App. 674, 678, 599 S.E.2d 581,
584 (2004); Plomaritis v. Plomaritis, 222 N.C. App. 94, 101, 730 S.E.2d
784, 789 (2012); Young v. Young, 133 N.C. App. 332, 335, 515 S.E.2d 478,
480 (1999); Sharp v. Sharp, 116 N.C. App. 513, 521, 449 S.E.2d 39, 43,
rev. denied, 338 N.C. 669, 453 S.E.2d 181 (1994); Lawling v. Lawling,
81 N.C. App. 159, 166, 344 S.E.2d 100, 106 (1986).

“[Sltipulations are of two kinds, some being mere admissions of fact
relieving a party from the inconvenience of making proof, while others
have all the characteristics of concessions of some rights as consider-
ation for those secured, the courts have sometimes based the granting
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or denial of relief upon the nature of the stipulation.” 73 Am. Jur. 2d
Stipulations § 14 (2021). “Thus, stipulations for settlement are gener-
ally regarded as removed from the sphere of [stipulations of fact] .. ..”
Id.; see also Winrow v. Discovery Ins. Co., No. COA06-1681, 189 N.C.
App. 212, 657 S.E.2d 447 (filed March 4, 2008) (unpublished) (recogniz-
ing there is a distinction between stipulations of fact and stipulations
for settlement). The stipulations in the case sub judice were stipula-
tions for settlement.

Ms. Chintanippu points to McIntosh v. McIntosh, 74 N.C. App. 554,
328 S.E.2d 600 (1985), to argue that the stipulations are binding upon the
parties. This Court did consider stipulations for settlement in McIntosh.
The McIntosh Court discussed the procedure for entering oral stipula-
tions for settlement as such,

We believe the same scrutiny which is applied to sep-
aration agreements must also be applied to stipula-
tions entered into by a husband and a wife regarding
the distribution of their marital property. Any agree-
ment entered into by parties regarding the distribu-
tion of their marital property should be reduced to
writing, duly executed and acknowledged. If, as in
the case sub judice, oral stipulations are not reduced
to writing it must affirmatively appear in the record
that the trial court made contemporaneous inqui-
ries of the parties at the time the stipulations were
entered into. It should appear that the court read the
terms of the stipulations to the parties; that the par-
ties understood the legal effects of their agreement
and the terms of the agreement, and agreed to abide
by those terms of their own free will.

74 N.C. App. at 556, 328 S.E.2d at 602. The Court in McIntosh vacated the
trial court’s order because the trial court did not inquire into the parties’
understanding of the legal effect of their agreement or the terms of the
agreement and failed to have the parties acknowledge that the terms
stipulated to accurately reflected their agreement. 74 N.C. App. at 557,
328 S.E.2d at 602.

Here, the terms of the stipulations were properly read into the re-
cord and it appears that the trial court properly inquired whether the
parties understood the legal effects and terms of their agreement, and
that they agreed to the terms. However, the record only reflects that Mr.
Maddukuri gave his affirmative assent to the agreement and is silent as



712

113

IN THE COURT OF APPEALS 123

MADDUKURI v. CHINTANIPPU
[282 N.C. App. 119, 2022-NCCOA-128]

to Ms. Chintanippu’s response. Therefore, we cannot say that the proce-
dure provided for in McIntosh was followed here.

This court again examined stipulations for settlement in Chance
v. Henderson, 134 N.C. App. 657, 518 S.E.2d 780 (1999). In Chance, the
parties read the settlement terms aloud in open court at a scheduled
hearing. 134 N.C. App. at 659, 518 S.E.2d at 781. The stipulated agree-
ment addressed custody and visitation arrangements, alimony, child
support, property division, and attorney’s fees and complied with the
requirements stated in McIntosh. Id. The defendant allegedly withdrew
his consent to the agreement within hours of the hearing and instructed
his attorney not to sign the order agreed upon in open court. 134 N.C.
App. at 659, 518 S.E.2d at 782. Approximately one month later, the trial
judge entered an order in line with the stipulated agreement, despite the
defendant’s council informing the trial judge that defendant had with-
drawn his consent. Id. This Court stated the rule for entering a consent
order as, “[f]or a valid consent order, the parties’ consent to the terms
must still subsist at the time the court is called upon to sign the consent
judgment. If a party repudiates the agreement by withdrawing consent
before entry of the judgment, the trial court is without power to sign
the judgment.” 134 N.C. App. at 663, 518 S.E.2d at 784. However, the
Court in Chance ultimately concluded that the defendant’s subsequent
actions ratified and validated the order, and that defendant was there-
by estopped from challenging the order. 134 N.C. App. at 663, 666, 518
S.E.2d at 784, 785-86.

While Chance was not ultimately decided on the rule for withdraw-
al of consent to stipulations for settlement, the analysis in Chance in-
dicates that a party to a stipulation for settlement can withdraw their
consent to the agreement before the court enters an order on the mat-
ter, so long as the stipulations for settlement are not reduced to writing.
If stipulations for settlement are reduced to writing and signed by the
parties, contract principles would apply to the stipulations, including
to a party’s ability to withdraw consent. Under Chance, it would be
improper for a trial court to enter an order based on stipulations for
settlement once a party has withdrawn their consent to the agreement.
Thus, once a party withdraws consent to the stipulations for settle-
ment, in order to resolve the issues before the court, the trial court
must continue proceedings from the point which they were stopped
due to the parties’ agreement. In the case sub judice, the trial court
properly resumed trial from the point the July 2017 trial was stopped
for the parties to enter their stipulations for settlement.
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III.

114 For the foregoing reasons we hold the trial court did not err by re-
suming trial and no longer treating the stipulations for settlement as
binding. The trial court’s orders are affirmed.

AFFIRMED.
Judges TYSON and JACKSON concur.
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INMAN, Judge.

This appeal arises out of a dispute between a decedent’s siblings and
the sister of his former spouse about who should inherit his estate under
his will. Resolving this question requires us to consider the interplay be-
tween the language of the will and relevant statutory and common law.
Applying esoteric principles of interpretation to these facts leads us to a
straightforward conclusion: the testator’s express intent must prevail.

Plaintiffs-Appellants, the decedent’s siblings, argue the trial court
erred in entering judgment on the pleadings in favor of the decedent’s
former spouse’s sister by: (1) concluding our General Statutes require
removing all references to the former spouse in the will; (2) failing to
conclude the lapsed gift in one provision of the will resulted in the de-
cedent’s estate passing by intestacy; and (3) considering matters out-
side the pleadings. After careful review, we reverse the judgment of the
trial court.

I. FACTUAL & PROCEDURAL BACKGROUND

Frank Nino Magestro (“Mr. Magestro”) died in New Hanover County
on 2 May 2018. Mr. Magestro was married to Carol Magestro (“Carol”)—
the sister of Defendant-Appellee Peggy L. Johnson (“Ms. Johnson”) and
daughter of Elizabeth W. Chamblee (“Ms. Chamblee”)—from 1982 until
they divorced in 2016. They had no children.

In March 1983, after celebrating his first wedding anniversary, Mr.
Magestro executed his last will and testament (the “1983 Will”). The 1983
Will provides in relevant part:

ITEM TWO: I devise and bequeath unto my wife,
Carol L. Magestro, all of my property of every sort,
kind, and description, both real and personal, abso-
lutely and in fee simple.

ITEM THREE: In the event my wife, Carol L.
Magestro, be not living at the time of my death, I will,
devise, and bequeath all of my property of every sort,
kind, and description, both real and personal, unto
the children of my marriage with Carol L. Magestro,
whether or not born of adopted after the execution
of this will, absolutely and in fee simple, to be equally
divided between them, share and share alike. In the
event either of my said children shall predecease me,
then and in that event such child’s share shall go to
his or her children.
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ITEM FOUR: In the event my wife, Carol L. Magestro,
should predecease me and in the event there are no
children born or adopted of my marriage with Carol
L. Magestro, then and in that event, I direct that my
estate be divided into two equal shares to be distrib-
uted as follows:

One (1) share to my mother-in-law, Elizabeth W.
Chamblee, or her descendants per stirpes;

One (1) share to my mother and father, Irene and
Andrew Magestro, or the survivor of them; in the
event they both predecease me, then to their descen-
dants per stirpes.

Mr. Magestro’s parents, Irene and Andrew Magestro, predeceased
Mr. Magestro. Ms. Chamblee, Mr. Magestro’s former mother-in-law,
also predeceased Mr. Magestro, leaving her two daughters, Carol and
Ms. Johnson.

When he died in 2018, Mr. Magestro was survived by Carol and by
his siblings Andrea Parks, Justin Magestro, Dion Magestro, and Leah
Magestro (collectively, “the Magestros”). The Magestros are Mr.
Magestro’s intestate heirs at law—entitled to inherit from him in the ab-
sence of any will. See N.C. Gen. Stat. §§ 29-13, 29-15, and 29-16 (2021).

Shortly after his death, the 1983 Will was admitted to probate in
New Hanover County. Leah Magestro was appointed administrator of
the estate. In November 2019, after learning that Ms. Johnson claimed an
interest in the estate, the Magestros filed a declaratory judgment action
to interpret the 1983 Will. Ms. Johnson counterclaimed one month later.
All parties moved for judgment on the pleadings.

The Magestros argued to the trial court that the 1983 Will’s direct de-
vise to Carol in ITEM TWO must be revoked pursuant to N.C. Gen. Stat.
§ 31-5.4 (2021), which removes all provisions in a will in favor of a for-
mer spouse upon divorce. Then, because Carol had not predeceased Mr.
Magestro and because they had no children, ITEMS THREE and FOUR
of the 1983 Will were inoperative pursuant to N.C. Gen. Stat. § 31-42(b)
(2021), which provides an estate shall pass to intestate heirs where there
is no effective residuary clause. Application of those statutes would re-
sult in the residuary passing by intestacy to the Magestros at the exclu-
sion of Ms. Johnson.

Ms. Johnson offered a different interpretation of Section 31-5.4, as-
serting that the trial court should avoid any intestate distribution under
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the 1983 Will by removing all provisions which benefit Carol—the direct
devise to Carol and the residuary’s condition precedent that she prede-
cease Mr. Magestro. With these provisions revoked, the residuary oper-
ates and both Ms. Johnson and the Magestros would take one-half of Mr.
Magestro’s estate.

The trial court heard the parties’ cross motions for judgment on the
pleadings and entered an order on 14 July 2020 in favor of Ms. Johnson.
The trial court’s order concluded in relevant part:

[Section 31-5.4] removes any reference of Carol L.
Magestro under the Will, including revoking the
bequest to Carol L. Magestro set out in ITEM TWO
of the Will, revoking the appointment of Carol L.
Magestro as executrix as set out in ITEM FIVE
of the Will, and removing any condition precedent
that appears in ITEM THREE and FOUR of the
Will that Carol L. Magestro predecease Frank Nino
Magestro in order that ITEM THREE and/or ITEM
FOUR become operable.

By removing the condition precedent, the trial court determined
one-half of the residuary of the estate would pass to Ms. Johnson, as
the issue of the predeceased Ms. Chamblee, and one-half would pass
to the Magestros, as issues of Mr. Magestro’s predeceased parents, Irene
and Andrew Magestro. The Magestros timely appealed.

II. ANALYSIS

A. The Trial Court Erred in Excising All References to
Mr. Magestro’s Former Spouse in the 1983 Will

No party disputes that the distribution scheme under ITEM TWO
in the 1983 Will is revoked pursuant to Section 31-5.4 because it was “in
favor” of Mr. Magestro’s former spouse, Carol. However, the Magestros
assert that by removing all provisions in the 1983 Will referencing Carol,
the trial court revoked provisions beyond the statute’s scope and under-
mined Mr. Magestro’s intent. We agree.

We review a trial court’s order of a motion for judgment on the plead-
ings de novo. Carpenter v. Carpenter, 189 N.C. App. 755, 757, 659 S.E.2d
762, 764 (2008). Judgment on the pleadings is only appropriate “when all
the material allegations of fact are admitted in the pleadings and only
questions of law remain.” Groves v. Cmty. Hous. Corp. of Haywood Cnly.,
144 N.C. App. 79, 87, 548 S.E.2d 535, 540 (2001) (quotation marks and
citations omitted). Under de novo review, we consider the matter anew
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and substitute our judgment for that of the trial court. In re Estate of
Pope, 192 N.C. App. 321, 331, 666 S.E.2d 140, 148 (2008).

In will interpretation, “the intention of the testator is the polar
star which is to guide,” Clark v. Connor, 253 N.C. 515, 520, 117 S.E.2d
465, 468 (1960), so we must give effect to the intention of the testa-
tor, Misenheimer v. Misenheimer, 312 N.C. 692, 696, 325 S.E.2d 195,
197 (1985).

This matter is governed not only by common law, but also by stat-
ute directly addressing the inheritance rights of former spouses. Section
31-5.4 provides in pertinent part:

Dissolution of marriage by absolute divorce or annul-
ment after making a will does not revoke the will of
any testator but, unless otherwise specifically pro-
vided in the will, it revokes all provisions in the will
n _favor of the testator’s former spouse or purported
former spouse. . . .

§ 31-5.4 (emphasis added). Section 31-5.4 plainly provides that divorce
revokes only those provisions in a will which are “in favor” of a former
spouse. We cannot interpret the statute to nullify all provisions in a will
which simply refer to a former spouse. See Burgess v. Your House of
Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990) (“Where the
language of a statute is clear and unambiguous, there is no room for judi-
cial construction and the courts must construe the statute using its plain
meaning.”); Gibboney v. Wachovia Bank, N.A., 174 N.C. App. 834, 837,
622 S.E.2d 162, 165 (2005) (“[Section 31-5.4] . . . clearly mandates that
unless the testator expressly indicates in his will that even if he divorces
his spouse she would remain a beneficiary, the former spouse is denied
any testate disposition.”).

Consistent with the plain language of this statute and our objective
to give effect to the testator’s intent, Misenheimer, 312 N.C. at 696, 325
S.E.2d at 197, we hold the trial court erred by excising all provisions in
the 1983 Will which reference Carol and not solely the provisions that
favor her.

Contrary to Ms. Johnson’s assertion, the provision in ITEM FOUR
of the 1983 Will, “[i]n the event my wife, Carol L. Magestro, be not living
at the time of my death,” is a condition precedent that cannot be inter-
preted to favor Carol, because the residuary is operative only if Carol
has died. Necessarily, she would not be alive to benefit from the estate
passing to her relatives.
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Citing contractual legal principles, Ms. Johnson also argues the trial
court appropriately excised the condition precedent from the 1983 Will
because condition precedents are “disfavored in the law.” But we con-
strue a provision as a condition precedent “where the clear and plain
language of the agreement dictates such construction.” See Handy
Sanitary Dist. v. Badin Shores Resort Owners Ass’n, Inc., 225 N.C.
App. 296, 303, 737 S.E.2d 795, 801 (2013) (citation omitted).

B. The Unfulfilled Condition Precedent Means the Residuary
Devise Fails

Because Carol survived Mr. Magestro, the condition precedent went
unfulfilled and the residuary devise under ITEM FOUR fails.

Our General Statutes provide:

Unless the will indicates a contrary intent . . . if a
devise otherwise fails, the property shall pass to the
residuary devisee or devisees in proportion to their
share of the residue. . . . If there are no residuary
devisees, then the property shall pass by intestacy.

§ 31-42(b) (emphasis added).

There is a general presumption that “one who makes a will is of
disposing mind and memory and does not intend to die intestate as to
any part of his property.” Wing v. Wachovia Bank & Trust Co., N.A., 301
N.C. 456, 463, 272 S.E. 2d 90, 95 (1980). We will “construe a residuary
clause so as to prevent an intestacy as regards any part of the testator’s
estate, unless there is an apparent intention to the contrary.” Faison
v. Middleton, 171 N.C. 170, 172, 88 S.E. 141, 142 (1916) (emphasis add-
ed). In particular, our Supreme Court has held intestate distribution is
appropriate where a residuary clause is expressly subject to an unful-
filled condition. See, e.g., McKinney v. Mosteller, 321 N.C. 730, 734, 365
S.E.2d 612, 614-15 (1988); Betts v. Parrish, 312 N.C. 47, 57, 320 S.E.2d
662, 668 (1984). Further, “[i]n the absence of a manifest intention to the
contrary, a will is to be construed in favor of beneficiaries appearing
to be the natural or special objects of the testator’s bounty.” Coffield
v. Peele, 246 N.C. 661, 666, 100 S.E.2d 45, 48-49 (1957) (citing Mangum
v. Durham Loan & Trust Co., 195 N.C. 469, 142 S.E. 711 (1928)).

Ms. Johnson argues Subsection 31-42(b) is inapplicable because the
trial court correctly concluded Carol’s death was not a condition prec-
edent. If Carol’s death was not a condition precedent, Ms. Johnson con-
tends, the residuary estate does not lapse and the devisees under ITEM
FOUR, namely Ms. Johnson and the Magestros, inherit the residuary.
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Ms. Johnson cites our decision in McKinney v. Mosteller, 85 N.C.
App. 429, 355 S.E.2d 164 (1987), rev'd, 321 N.C. 730, 3656 S.E.2d 612
(1988), for the general proposition that there is a presumption against
intestate distribution when a decedent has written a residuary clause
into his or her will. But the Supreme Court rejected this Court’s analysis
on that very issue where a condition precedent caused a lapsed devise,
holding the “condition precedent in [the will] demonstrates a contrary
intention and militates against such a presumption when the condition
precedent has not been met.” McKinney, 321 N.C. at 733, 365 S.E.2d at
614 (emphasis added). Our Supreme Court further concluded:

[T]he intent of the testator is manifest and unequivo-
cal, that is, the residue is to pass to the named ben-
eficiaries under the residuary clause of the will only
if testator’s wife survives him. She did not. Therefore,
the residue passes to the heirs at law in accor-
dance with the laws of intestacy as enacted by the
legislature.

Id. at 734, 365 S.E.2d at 614-15.

The 1983 Will provides a residuary should Carol predecease Mr.
Magestro (and should he also have no children):

One (1) share to my mother-in-law, Elizabeth W.
Chamblee, or her descendants per stirpes;

One (1) share to my mother and father, Irene and
Andrew Magestro, or the survivor of them; in the
event they both predecease me, then to their descen-
dants per stirpes.

Ms. Johnson and Mr. Magestro’s siblings are the living devisees under
the residuary clause. When the trial court removed the condition prec-
edent in ITEM FOUR, the residuary devise became effective, leaving Ms.
Johnson with one-half of the residuary estate and Mr. Magestro’s sib-
lings to divide the remaining half of the residuary. However, as explained
above, removing the condition precedent of Carol predeceasing Mr.
Magestro violates our statutes and undermines Mr. Magestro