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REDEVELOPMENT COMMISSION OF THE CITY OF GREENVILLE
v. LUCY K. HANNAFORD; MARTHA K. BURROUGHS; WHITE
STORES, INC.; THE CITY OF GREENVILLE; THE COUNTY OF
PITT

No. 7538C844
(Filed 17 March 1976)

Estoppel § 4— acceptance of benefits — quasi estoppel

Where a husband and wife owned land as tenants by the entirety,
a consent judgment in an alimony action required the husband to
convey the land to the wife for life with remainder in the children of
the parties, and the husband executed such a deed, but the deed was
not signed by the wife and was thus not legally effective to convey the
remainder interest to the children, the wife, by her acceptance of the
benefits of the consent decree over a period of thirty-five years, was
estopped to deny that the remainder was vested in the children, and a
daughter who claimed the property as residuary devisee under the
wife’s will was likewise estopped.

APPEAL by Respondent, Martha K. Burroughs, from Rouse,
Judge. Judgment entered 27 August 1975, in Superior Court,
P1TT County. Heard in the Court of Appeals 12 February 1976.

It was stipulated in pretrial conference that J. F. King
and wife Cornelia King became the owners of a lot on Dickerson
Avenue in Greenville as tenants by the entirety; that in 1930
Cornelia King filed an action in Pitt County wherein she
sought alimony without divorce from J. F. King; that on 11

1
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September 1930, a consent decree was entered in Superior
Court granting alimony and requiring Mr. King to convey the
real property to Mrs. King for life with remainder to the three
children born of their marriage, On 18 September 1930, J. F.
King executed a deed for the lot to Mrs. King, but Mrs. King
did not sign the deed. Mr. King died in 1943.

In 1938 William King, son of J. F. and Cornelia King,
conveyed his one-third remainder interest in the property to
his sisters, the respondents, Lucy K. Hannaford and Martha K.
Burroughs. Mrs. King died testate on 10 August 1965, and no
mention of the real property in question was made in her will.
She left the residuary estate to Martha K. Burroughs and also
appointed her executrix. In filing the ninety-day inventory, in-
heritance tax return and final accounting, no real property
assets of the estate were included.

In 1966, the respondent sisters, together with their hus-
bands, leased the property in question to White’s Stores, Inc.,
and since then each has received half the monthly rent paid
by White’s, and each has paid income tax on the rent received.
Each one has also paid one-half of the ad valorem taxes on
the property.

Petitioner brought this action to condemn the property in
question. Martha K. Burroughs, residuary beneficiary under
the will of Cornelia King, in her answer alleged that she was
sole owner of the property. Lucy K. Hannaford answered alleg-
ing that she and her sister each owned an undivided one-half
interest in the lot. From the judgment holding that each had a
one-half undivided interest in the property, Martha K. Bur-
roughs appeals.

Gaylord, Singleton & McNally by Phillip R. Dixon and
L. W. Gaylord, Jr., for respondent appellant Martha K. Bur-
roughs.

Frank M. Wooten, Jr., for respondent appellee, Lucy K.
Hannaford.

CLARK, Judge.

The deed for the entirety property was executed by the
husband subsequent to and pursuant to the consent decree en-
tered in the Superior Court of Pitt County. A consent judg-
ment is the contract between the parties entered upon the records
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with the approval and sanction of the court. Bland v. Bland, 21
N.C. App. 192, 203 S.E. 2d 639 (1974); 5 Strong, N. C. Index
2d, Judgments, § 8, p. 19. It is construed as any other contract.
Mullen v. Sawyer, 277 N.C. 623, 178 S.E. 2d 425 (1971).

Under the terms of the consent decree Mrs. King received
the right to the usufruct of the entirety property, a right which
enures to the husband only in tenancy by the entirety. Strange
v. Sink, 27 N.C. App. 113, 218 S.E. 2d 196 (1975). She relin-
quished her right of suvivorship, agreeing that upon the termi-
nation of her life estate the remainder would vest in the three
children born of her marriage with J. F. King.

Mrs. King lived for thirty-five years after the consent de-
cree was entered and the deed for the entirety property was
executed. She claimed no right of survivorship in the entirety
property when her husband died in 1943, and made no disposi-
tion of the property by will upon her death in 1965, After her
death her two children, the respondents Lucy K. Hannaford and
Martha K. Burroughs who had acquired the remainder interest
of the third child, for a period of ten years shared equally the
rents and profits, which each reported as income to taxing au-
thorities, and each paid one-half of the ad valorem taxes as-
sessed against the property.

Lucy K. Hannaford contends that her sister Martha K.
Burroughs is estopped to claim sole ownership of the property.
The doctrine of estoppel by conduct, or “estoppel in pais—rests
upon principles of equity [and] . .. is designed to aid the law
in administration of justice when without its aid injustice would
result, [and is based on] the theory . .. that it would be against
principles of equity and good conscience to permit a party
against whom estoppel is asserted to avail himself of what . . .
otherwise [might] be his undisputed legal rights.” Hawkins
v. M & J Finance Corp., 288 N.C. 174, 177, 77 S.E. 2d 669,
672 (1953). The essential elements of ‘“equitable estoppel” as
related to a party claiming estoppel are lack of knowledge and
truth as to facts in question, reliance upon conduct of party
sought to be estopped, and action based thereon of such charac-
ter as to change his position prejudicially. Peek v. Wachovia
Bank & Trust Company, 242 N.C. 1, 86 S.E. 2d 745 (1955).

The respondent relies on Boddie v. Bond, 154 N.C. 359, 70
S.E. 84 (1911) which states that “estoppel arises when any
one, by his acts, representations, or admissions . . . induces an-
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other to believe certain facts to exist, and such other rightfully
relies and acts on such belief, so that he will be prejudiced if
the former is permitted to deny the existence of such facts.”
The case involved misrepresentation or fraud relied on by an-
other party to his detriment.

The case before us involves a different type of estoppel,
usually referred to as ‘“‘quasi estoppel,” which has its basis in
acceptance of benefits. 31 C.J.S., Estoppel, § 107. Where one
having the right to accept or reject a transaction or instrument
takes and retains benefits thereunder, he ratifies it, and cannot
avoid its obligation or effect by taking a position inconsistent
with it. 31 C.J.S., supra, § 108. Corbett v. Corbett, 249 N.C. 585,
107 S.E. 2d 165 (1959) ; Advertising, Inc. v. Harper, 7T N.C.
App. 501, 172 S.E. 2d 793 (1970). There is no evidence of mis-
representation, express or implied, by respondent Burroughs,
which respondent Hannaford relied on to her prejudice so as to
invoke the equitable estoppel doctrine in Boddie, supra. But the
admitted facts clearly establish that Mrs. King, mother of
respondents Burroughs and Hannaford, accepted the benefits of
the consent decree (contract) over a period of thirty-five years.
Therefore, she was estopped to deny its burdens. Since respond-
ent Burroughs claims the sole ownership of the property through
Mrs. King, she is likewise estopped.

We hold that respondents Hannaford and Burroughs were
owners of the property in dispute when this proceeding was
brought, and the judgment appealed from is

Affirmed.

Judges MORRIS and VAUGHN concur,

STATE OF NORTH CAROLINA v. RANDALL ZANE MITCHELL
AND MARK ALLEN WHITAKER

No. 7516SC708
(Filed 17 March 1976)
1. Narcotics § 4— felonious possession of marijuana — sufficiency of evi-
dence

In a prosecution for felonious possession of marijuana, evidence
was sufficient for the jury with respect to the guilt of defendant
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Whitaker where the evidence tended to show that a witness observed
defendant standing in front of his apartment near a small trailer, de-
fendant was holding plastic cellophane bags in his hands, the witness
observed defendant lean over the trailer with his hands inside, defend-
ant left the trailer, the witness then went to the trailer and took
therefrom two bags of vegetable material, and the material was sub-
sequently determined to be marijuana.

2. Criminal Law § 77; Narcotics § 3— incriminating statement made at
crime scene — explanation excluded at trial — error

In a prosecution for felonious possession of marijuana, the trial
court committed prejudicial error in excluding testimony of defendant
Mitchell which would have explained an ineriminating declaration
made by him at the crime scene.

Judge CLARK dissenting as to defendant Mitchell.

APPEAL by defendants from Tillery, Judge. Judgments en-
tered 5 March 1975 in Superior Court, ROBESON County. Heard
in the Court of Appeals 13 January 1976.

Defendants were tried under separate bills of indictment
for felonious possession of marijuana and felonious conspiracy
to possess marijuana.

The State presented evidence tending to show that on or
about 3 February 1974 the defendants and Soochul Kim lived
together in an apartment in Robeson County. Rickie Brooks was
a teenager who lived in close proximity to the apartment com-
plex. On the date of the alleged offense Brooks observed
defendant Whitaker in front of his apartment standing near a
small “U-Haul-It” trailer. Whitaker was holding plastic cello-
phane bags in his hand. Brooks next saw Whitaker leaning over
in the trailer with his hands inside.

After Whitaker left, Brooks went to the trailer and looked
inside. He saw automobile floor mats on the floor of the trailer
and, when he lifted the mats, he found two cellophane bags con-
taining “brownish-yellow vegetable material.” Brooks picked up
the bags, put them in his pocket and started walking to his
house. As he got to the front of the apartment complex defend-
ant Mitchell came up to him. Whitaker started walking with
Mitchell towards Brooks but did not come all the way. After
Mitchell walked up to Brooks he told Brooks “we have got to
have the stuff back.” When he made that statement he was
looking at Brooks’ left pocket from which the two bags of mari-
juana were protruding. Soochul Kim came up and said, “he’s
got it.”
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Brooks’ father arrived at this point and instructed him to
go home. Brooks then carried the two bags to his home. The
two bags were thereafter turned over to a sheriff’s deputy,
who, upon further examination around the area of the apart-
ment, found another cellophane bag containing a similar kind of
vegetable material several feet away from the side of the apart-
ment. It was later determined that the two bags taken by Brooks
contained 40.7 grams of marijuana. The bag found by the
deputy contained 14.1 grams of marijuana.

At the end of the State’s evidence the defendants made
motions for judgment as of nonsuit on both charges. The
court granted the motions as to the conspiracy charges and
denied the motions as to the felonious possession charges.

Defendant Whitaker testified that he was a student at Pem-
broke State University and shared an apartment with Kim and
Mitchell. He had seen Brooks around the area of the apartments
before this day in February, and on some prior occasion, the
apartment had been entered and several articles had been taken
from Kim’s room. On 3 February 1974 he was working on his
car in front of his apartment but had no cellophane bag, no
marijuana and did not go to the trailer that day. The trailer
belonged to his father but his brother had left it on the premises
of the apartment. After having seen Brooks, the defendants left
the apartment to get something to eat. They met Kim and de-
cided to go back to the apartment and see if Brooks had taken
anything.

Defendant Mitchell testified that on 3 February 1974 he
was also a student at Pembroke State University. His testimony
was substantially the same as Whitaker’s concerning the events
leading up to the defendants’ confrontation with Rickie Brooks.
He saw Brooks moving away from the apartment and Brooks
appeared to have something in his pocket. Mitchell stopped
Brooks to talk to him and told Brooks, “We have to have it
back.” He had seen the trailer parked outside the apartment
but had never been inside of it or for that matter even looked
inside of it and he had never seen anyone else using it. He
denied any knowledge of the presence of marijuana in the
trailer or elsewhere. Both defendants were convicted of feloni-
ous possession of marijuana and judgments imposing prison
sentences were entered. Through their court appointed counsel,
defendants appealed to this Court.
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Attorney General Edmisten, by Assistant Attorney Gen-
eral Ralf F. Haskell, for the State.

John C. B. Regan III, for defendant appellants.

VAUGHN, Judge.

These appeals are subject to dismissal for failure to docket
within the time allowed. We have, nevertheless, elected to con-
sider them on their merits,

[1] The evidence is clearly sufficient to permit the jury to
find that the drugs Brooks took from the trailer had been
placed there by Whitaker. His case was properly submitted to
the jury. We have considered Whitaker’s remaining assign-
ments of error and find them to be without merit.

[2] In the absence of Mitchell’s declaration to Brooks, “We
have got to have the stuff back,” while looking at the bags of
marijuana in Brooks’ pocket, the evidence would have been in-
sufficient to take his case to the jury. This statement, however,
when coupled with all of the other circumstances made a case
for the jury. The jury could infer that Mitchell was referring
to the marijuana and that if “We have got to have” the mari-
juana back, “we” must have had it before.

We hold that the court erred, however, in excluding testi-
mony from Mitchell whereby he attempted to explain what he
meant when he told Brooks “We have to have it back.” His ex-
planation would have been that items of personal property were
missing from the apartment, he suspected Brooks as being the
thief, and that it was the stolen property to which he referred
and not the marijuana of which he knew nothing. His explana-
tion raised a question of credibility which the jury should have
been allowed to resolve.

On defendant Whitaker’s appeal—No error.
On defendant Mitchell’s appeal—New trial,
Judge MARTIN concurs.

Judge CLARK dissents.

Judge CLARK dissenting as to defendant Mitchell:

Rickie Brooks, age 16, who admitted he had been expelled
from school “a bunch of times . . . because of things that hap-



8 COURT OF APPEALS [29

State v. Hensley

pened at school and things that happened away from school,”
testified that when defendant Mitchell came up to him and
said, “We have got to have the stuff back,” he was glancing at
his (Brooks’) left pocket where the tips of the two bags were
sticking out.

The majority concedes that the evidence was insufficient
to take the case to the jury, but that the declaration coupled
with all the other circumstances made a case for the jury. I dis-
agree. I see no other incriminating circumstances, and the decla-
ration is not sufficient evidence of Mitchell’s possession of
marijuana to submit to the jury. In my opinion the other
circumstances tend to show exclusive possession by Whitaker
and negate, rather than support, the State’s case against Mitch-
ell. The charge against Mitchell should be dismissed.

STATE OF NORTH CAROLINA v. JAMES HAL HENSLEY

No. 75255C895
(Filed 17 March 1976)

Criminal Law § 53— felonious assault — injuries — expert medical testi-
mony — proper foundation
In a prosecution for felonious assault on a nine-month-old child,
the State’s evidence tending to show that an assault on the child
occurred and that defendant was the assailant provided a proper foun-
dation for a neurosurgeon’s testimony pertaining to injuries sustained
by the child; furthermore, defendant waived his right to contest the
admissibility of such testimony by failing to make a timely objection
thereto.

APPEAL by defendant from Jackson, Judge. Judgment en-
tered 18 June 1975 in Superior Court, BURKE County. Heard in
the Court of Appeals 19 February 1976.

Defendant was indicted for assault with a deadly weapon
with intent to kill, inflicting serious injury on a child. From a
plea of not guilty, the jury returned a verdict of guilty of
assault with a deadly weapon inflicting serious injury. From
judgment sentencing him to a term of imprisonment, defendant
appealed.

The State’s evidence tended to show that the defendant, on
27 November 1974 at approximately 10:00 a.m., took nine
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months old Angela Lee Church into the bathréom of a house
trailer and severely beat the child about the head and body
with his bare hands.

The child’s mother, Mary Katherine Church, who had
been living with defendant in the trailer, recalled that the de-
fendant, while intoxicated, carried the then uninjured and
unbruised infant into the bathroom on the day in question. Hear-
ing loud slaps and screams coming from the bathroom for
approximately five minutes, Mary Katherine went to the bath-
room but could not enter, having been knocked back into the
living room by the defendant. When the defendant finally
emerged, Mary Katherine immediately went into the bathroom
and found the child, scratched about the head and neck and
“...lying on the floor strip naked, soaking wet, and blue around
the mouth. Blood was coming out of her mouth.” Defendant,
shortly thereafter, took the child from the mother, carried her
outside and left the child on the grass. Mary Katherine again
retrieved the child and this time ran with the child to a neigh-
bor’s house. The mother also noted “ . . . bruises on her thigh
and all the way up on her back. She was red and had handprints
on her legs.”

That afternoon, Mary Katherine brought the child to Dr.
Lester L. Coleman and stated that “[b]etween the time I took
Angela to Dr. Coleman’s office at 2 o’clock, and the time that
she was there in the trailer and I heard her crying, no one was
close to her, no one hit her and no one struck her in any way.”
Moreover, Mary Katherine contended that she herself “ . . . never
struck my young’un.”

On cross-examination, Mary Katherine admitted that she
actually never saw the defendant’s alleged assault; she only
heard it.

Dr. Lester L. Coleman, the initial examining physician,
testified that he performed a “routine physical examination” on
the child on 27 November 1974 at approximately 2:00 p.m. In
addition to finding superficial scratches and a large bruise on
the right thigh, the examination also indicated to Dr. Coleman
injury to the brain and damaged vision.

Dr. Joe M. McWhorter, a neurosurgeon, also examined the
child and elaborated at trial that the child suffered serious
injury to the brain, exhibited loss of vision, and specifically
sustained “ .. . bi-lateral subdural hematoma, or bi-lateral . . .
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blood clots on both sides of the brain.” Dr. McWhorter, when
asked how such an injury could have occurred, testified that
« . .the hematoma . .. could or might have been caused by a
blow from a hand. . .. The hematoma could [,however,] have
been caused by a fall from a chair; by some other type of instru-
ment like a hair brush; it could have been caused if some drunk
had shaken the child hard; it could have been caused by someone
shaking the child in displeasure; it could have been caused if the
mother had fallen while running and the child’s head hit the
ground. . .. [I]f the child’s head was shaken vigorously enough
while being carried by a person running, hematoma could have
occurred.”

Defendant presented no evidence, but moved for nonsuit,
which motion was denied.

" Other facts necessary for decision are cited below.

Attorney General Edmisten, by Associate Attorney J.
Michael Carpenter, for the State.

John H. McMurray and Robert E. Hodges for defendant
appellant,

MORRIS, Judge.

Defendant contends that the trial court erred in overruling
his motion to strike Dr. McWhorter’s testimony pertaining to
the injuries sustained by Angela Lee Church because the State
“ .. did not offer any evidence that defendant assaulted the
said Angela Lee Church in any manner that did in fact or may
have caused such injuries.” This contention is without merit.

The child’s mother, testifying extensively as to the events
of 27 November 1974, stated that prior to the alleged assault
by defendant the infant was well, unmarked and unbruised.
After hearing loud slaps, crying screams coming from the bath-
room where defendant alone was closeted with the child she
found her child naked, bruised, scratched and bleeding from
about the mouth. There is sufficient evidence that this assault
in fact occurred, that defendant was the assailant, and the State
therefore provided a proper foundation for the physician’s tes-
timony.

Notwithstanding our finding that a proper foundation was
laid, defendant has waived his right to contest the admissibility
of this evidence for failure to make a timely objection thereto.
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No objection appears in the record. As our Supreme Court
stated in State v. Hunt, 223 N.C. 173, 176, 25 S.E. 2d 598
(1943), “ . ... if it be conceded that the testimony offered is
incompetent, objection thereto should have been interposed to
the question at the time it was asked as well as to the answer
when given. An objection to testimony not taken in apt time is
waived. . . . Afterward, a motion to strike out the testimony,
to which no objection was aptly made, is addressed to the dis-
cretion of the trial judge, and his ruling in the exercise of
such discretion, unless abuse of that discretion appears, is not
subject to review on appeal.” See also: State v. Pope, 287 N.C.
505, 215 S.E. 2d 139 (1975) ; State v. Davis and State v. Fish,
284 N.C. 701, 202 S.E. 2d 770 (1974); cert. denied 419 U.S.
857. Here no such abuse of discretion appears in the record.

Defendant’s remaining assignments of error are addressed
to the sufficiency of evidence to withstand the motion for non-
suit and to various aspects of the charge to the jury. The evi-
dence was plenary for submission to the jury and the charge
of the court is free of prejudicial error.

No error.

Judges VAUGHN and CLARK concur.

STATE OF NORTH CAROLINA v. TYRONE JAMES REIVES

No. 7511SC854
(Filed 17 March 1976)

1. Assault and Battery § 14— assault with deadly weapon — sufficiency
of evidence

Evidence was sufficient for the jury in a prosecution for assault
with a deadly weapon with intent to kill where such evidence tended
to show that defendant became involved in an altercation in a
“joint,” defendant pulled a pistol and pointed it at his vietim’s chest,
defendant pulled the trigger but the gun did not fire, defendant there-
after pointed his gun at another man and shot him, and the man
subsequently died.

2. Homicide § 28— accident or misadventure — jury instructions proper

In a prosecution for voluntary manslaughter the trial court’s

instructions on accident and misadventure were proper, and it was
not error for the court to fail to define the word “accident.”
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APPEAL by defendant from Hall, Judge. Judgment entered
18 June 1975 in Superior Court, LEE County. Heard in the
Court of Appeals 13 February 1976.

Defendant was charged in separate indictments with the
murder of Holden Ross, Jr., and with assaulting Clarence Fox,
Jr., with a deadly weapon with intent to kill. The State pro-
ceeded on a charge of voluntary manslaughter in the murder
indictment.

The State’s evidence tends to show that Holden Ross, Jr.,
and his brothers-in-law, James Martin and Clarence Fox, Jr.,
went to a “joint” known as the Radar Club in Lee County after
midnight on 1 March 1975. There was a confrontation between
Ross and Reives; Fox went to them and pushed Ross back in
an effort to stop the fight. Defendant pulled out a .38 caliber
revolver, pointed it at Fox’s chest and pulled the trigger, but
the gun did not fire. Ross grabbed defendant who “slung” Ross
to the floor, and while Ross was sitting on the floor, defendant
shot him in the neck and then fled. Ross died soon thereafter.

The defendant’s evidence tended to show that Reives was
backed into a corner by Ross, Martin and Fox; defendant pulled
out his gun; while struggling with Ross the gun fired. Defend-
ant testified he did not intentionally pull the trigger and did not
point it at Fox.

Defendant was found guilty of voluntary manslaughter in
75CR1304 and guilty of assault with a deadly weapon in
75CR1305. From judgment of imprisonment, defendant appeals.

Attorney General Edmisten by Associate Attorney Jesse
Brake for the State.

J. W. Hoyle for defendant appellant.

CLARK, Judge.

[1] Defendant’s motion for judgment of nonsuit on the charge
of assault with a deadly weapon with intent to kill was properly
overruled. There was sufficient evidence to support the verdict
of guilty of assault with a deadly weapon with intent to kill.
A pistol is a deadly weapon per se. State v. Powell, 238 N.C.
527, 78 S.E. 2d 248 (1953). An unexplained misfiring of a
loaded pistol does not change its deadly character. If the pistol
used is a deadly weapon and is pointed at the person of another,
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then such pointing is an assault with a deadly weapon. G.S.
14-34; State v. Currie, T N.C. App. 439, 173 S.E. 2d 49 (1970).
The altercation, the shooting and resulting death of Ross soon
after defendant pointed the pistol at Fox’s chest and pulled the
trigger, and other circumstances are sufficient evidence of in-
tent to kill. “An intent to kill ‘may be inferred from the nature
of the assault, the manner in which it was made, the conduct
of the parties, and other relevant circumstances.’” State .
Cauley, 244 N.C. 701, 708, 94 S.E. 2d 915, 921 (1956). See 1
Strong, N. C. Index 2d, Assault and Battery, § 5, p. 298.

[2] Defendant contends that his evidence discloses the defense
of accidental shooting to the homicide charge, but that the court
did not instruct the jury as to the legal principles of accident
and misadventure. It appears from the record that the trial
court instructed the jury that defendant contended that the
shooting was accidental in that he did not pull the trigger and
that the State must prove beyond a reasonable doubt an inten-
tional shooting. Further, the court charged as follows: “Now,
where death is the result of an accident or misadventure there
is no criminal liability. Where it appears that the killing was
unintentional, that the defendant acted with no wrongful pur-
pose and that it was not the result of culpable negligence then
the homicide would be excused.”

We find these instructions properly apply the defense of
accident, and that it is not error if the court does not define
the word ‘“accident.” We find most definitions of “accident”
serve only to confuse, if not mislead. See 1 C.J.S., Accident,
p. 425, n, 20. The word has a commonly known meaning, and
it is generally understood that an act could not be both “inten-
tional” and “accidental.” In State v. Williams, 235 N.C. 752,
71 S.E. 2d 138 (1952), it was held that where the court charged
that the State must prove an intentional shooting, together
with a statement of defendant’s contentions that he did not
intentionally kill, the instructions on accidental death were
sufficient in the absence of a request for specific instructions.
Though Williams, supra, has not been overruled, it is certainly
desirable that the trial court, as it did in the case before us,
further apply the legal principles by instructing that accident
was a defense to the crime of murder or voluntary manslaugh-
ter. See State v. Wingler, 238 N.C. 485, 78 S.E. 2d 303 (1953),
and State v. Mercer, 275 N.C. 108, 165 S.E. 2d 328 (1969).



14 COURT OF APPEALS [29

Simpson v. Simpson

We have carefully examined all other assignments of error,
and we find that defendant had a fair trial, free from prej-
udicial error.

No error.

Judges MoORRIS and VAUGHN concur,

MARY HELEN NEWSOM SIMPSON AND HUSBAND, DARYL SIMPSON,
PETITIONERS v. NICHOLAS CARROLL SIMPSON, JULIAN ED-
WARD SIMPSON, A MINOR APPEARING HEREIN BY HIS DULY APPOINTED
GUARDIAN AD LITEM, BoBBY G. ABRAMS, MARY EMMA SIMPSON AND
VIRGINIA ANN SIMPSON, MINORS APPEARING HEREIN BY THEIR DULY
APPOINTED GUARDIAN AD LITEM, WALTER L. HinsoN, THE ELON
HOME FOR CHILDREN, INC.,, THE MISSION BOARD OF THE
SOUTHERN CONVENTION OF CONGREGATIONAL CHRISTIAN
CHURCHES, INC.,, ELON COLLEGE, AND ALL UNBORN AND UNASCER-
TAINED CHILDREN OR ISSUE OF MARY ELLEN NEWSOM SIMPSON,
APPEARING HEREIN BY THEIR DULY APPOINTED GUARDIAN AD LITEM,
JoHN E. CLARK, RESPONDENTS

No. 7575C813
(Filed 17 March 1976)

Wills § 48— devise to daughter’s “children” — adopted children

Where testator devised property to his daughter for life “and
then to her children if any,” adopted children of the daughter are
devisees under the will to the same extent as are her natural chil-
dren absent an indication in the will to exclude adopted children. G.S.
48-28.

APPEAL by respondents Mary Emma Simpson and Virginia
Ann Simpson, minors appearing herein by their duly appointed
guardian ad litem, Walter L. Hinson from Peele, Judge. Judg-
ment entered 28 April 1975 in Superior Court, WILSON County.
Heard in the Court of Appeals 10 February 1976.

The present action was instituted by Mary Helen Newsom
Simpson who has a vested life estate in certain timberlands to
sell the timber thereon pursuant to the provisions of G.S. 41-11.
The petitioner Daryl Simpson is the husband of Mary Helen
Newsom Simpson. They were married 14 September 1946,

Nicholas Carroll Simpson and Julian Edward Simpson are
adopted children of the petitioners. Mary Emma Simpson and
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Virginia Ann Simpson are natural born children resulting from
the marriage of the petitioners.

L. E. Newsom died testate 5 June 1940 and his will con-
tained, among other provisions, the following:

“Third, I give, devise and bequeath to my adopted daughter
Mary Helen Newsom the remaining half of my real and
personal estate; also all of my real and personal estate,
after taking out the devises and legacies mentioned in
former items, for her support and comfort during her
natural life L. E. Newsom and then to her children if any,
to have and to hold in fee simple,

“Fourth, my will and desire is that if my adopted daugh-
ter, Mary Helen Newsom should die without issue (chil-
dren) then and in that event, I give, devise and bequeath
in fee simple, my remaining real and personal estate as
follows: One Fourth to the endowment fund of Elon Col-
lege, and the remaining one-half to the Home Mission
Board of the Christian Church founded by James O. Kelley.
Said half to be used to the best advantage in propagating
the Gospel of Jesus Christ and establishing Christian
Churches in the territory between Clayton and Selma on
the West and Lucama, Wilson and Rocky Mount, N. C. on
the East.”

Mary Helen Newsom Simpson is one and the same person
as Mary Helen Newsom referred to in the will of the late
L. E. Newsom.

The guardian ad litem for Mary Emma Simpson and Vir-
ginia Ann Simpson filed a response to the petition denying
that the adopted children of Mary Helen Newsom Simpson had
an interest in and to the proceeds arising from the sale of said
timber.

The court held inter alia that “{u]nder the Will of L. E.
Newsom, Nicholas Carroll Simpson and Julian Edward Simp-
son, the adopted children of the petitioners, are devisees under
the Will of the late L. E. Newsom and are entitled to share
equally with the natural-born children of the petitioners, Mary
Emma Simpson and Virginia Ann Simpson.”

From the entry and signing of the judgment, the minor
respondents, Mary Emma Simpson and Virginia Ann Simpson,
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excepted and gave notice of appeal to this Court through their
guardian ad litem.

Parker, Miles & Hinson, by Walter L. Hinson, Guardian
Ad Litem for Mary Emma Simpson and Virginia Ann Simpson,
repondent appellants.

Narron, Holdford, Babb and Harrison, by R. W. Harrison,
Jr., Guardian Ad Litem for Julian Edward Simpson, respondent
appellee,

MARTIN, Judge.

The sole question presented by this appeal is whether the
court erred in concluding as a matter of law that adopted chil-
dren of the petitioners, Nicholas Carroll Simpson and Julian
Edward Simpson, are devisees under the will of L. E. Newsom
fully and to the same extent as are the natural-born children,
Mary Emma Simpson and Virginia Ann Simpson.

G.S. 48-23 provides, in pertinent part:

“The following legal effects shall result from the entry of
every final order of adoption:

(1) The final order forthwith shall establish the relation-
ship of parent and child between the petitioners and child,
and from the date of the signing of the final order of
adoption, the child shall be entitled to inherit real and per-
sonal property by, through, and from the adoptive par-
ents in accordance with the statutes relating to intestate
succession. An adopted child shall have the same legal sta-
tus, including all legal rights and obligations of any kind
whatsoever, as he would have had if he were born the
legitimate child of the adoptive parent or parents at the
date of the signing of the final order of adoption, except
that the age of the child shall be computed from the date
of his actual birth.

* * ®

(8) From and after the entry of the final order of adop-
tion, the words ‘child,” ‘grandchild,’” ‘heir,’ ‘issue,” ‘descend-
ent,” or an equivalent, or the plural forms thereof, or any
other word of like import in any deed, grant, will or other
written instrument shall be held to include any adopted
person, unless the contrary plainly appears by the terms
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thereof, whether such instrument was executed before or
after the entry of the final order of adoption and whether
such instrument was executed before or after the enact-
ment of this section.”

The express provisions of paragraph (3) of the statute
state that in a will the word “child” shall be construed to in-
clude any adopted person unless the contrary plainly appears by
the terms of the will itself, This rule of construction shall apply
whether the will was executed before or after the final order
of adoption and whether the will was executed before or after
the enactment of the statute. Peele v. Finch, 284 N.C. 375, 200
S.E. 2d 635 (1973) ; Stoney v. MacDougall, 28 N.C. App. 178,
220 S.E. 2d 368 (1975).

We find nothing in the devise made by the will of L. E.
Newsom to indicate an intention to exclude adopted children.

For the reasons stated, the judgment appealed from is
Affirmed.

Judges BRITT and HEDRICK concur.

STATE OF NORTH CAROLINA v. CLAYTON ALLEN MARTIN
ALIAS MANUEL CLAY

No. 7519SC835
(Filed 17 March 1976)

1. Robbery § 4; Indictment and Warrant § 17— robbery of grocery store
— indictment naming employee — instructions as to another employee
— no fatal variance

In an armed robbery prosecution wherein the indictment referred
only to the armed robbery of a grocery store stock clerk, defendant
was not prejudiced by the court’s instruction that defendant would be
guilty if the jury found defendant robbed the stock clerk or a female
store employee where the evidence showed that defendant robbed
various employees of the grocery store of company monies and did not
rob the female employee of any of her personal property, since there
was but a single criminal transaction and defendant is in no danger
of a subsequent prosecution for the armed robbery of the female
employee.
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2. Robbery § 5— armed robbery — failure to submit common law robbery

The trial court in an armed robbery prosecution did not err in
failing to charge on the lesser included offense of common law rob-
bery.

8. Criminal Law § 66— in-court identification — failure to hold voir dire
at time of objection — subsequent hearing
Defendant was not prejudiced when the trial court permitted a wit-
ness to identify defendant prior to conducting a voir dire examination
after defendant interposed an objection where the court allowed a subse-
quent voir dire examination and determined that the identification
was admissible.

APPEAL by defendant from Crissman, Judge. Judgment en-
tered 29 April 1975 in Superior Court, CABARRUS County. Heard
in the Court of Appeals 12 February 1976.

Defendant was indicted for the 19 May 1973 armed robbery
of Clyde Adams, Jr., head stock clerk of a Kannapolis Big Star
Food Store. From a plea of not guilty, the jury returned a
verdict of guilty as charged. From judgment sentencing him to
a term of imprisonment, defendant appealed.

Other facts necessary to decision are cited below.

Attorney General Edmisten, by Special Deputy Attorney
General John R. B. Matthis, for the State.

Robert M. Critz for defendant appellant.

MORRIS, Judge.

[1] Defendant, noting that the bill of indictment only referred
to the alleged armed robbery of Clyde Adams, Jr., contends
that the trial court erred in charging the jury that defendant
would be accountable for the crime charged if they, inter alia,
found beyond a reasonable doubt that defendant robbed “Mr.
Adams or Mrs. Plott.” Defendant argues that this variance
“ .. .1s an inaccurate and misleading mandate on armed rob-
bery.” We disagree. This variance, if any, works no prejudice
to the defendant and raises no constitutional claim of potential
double jeopardy.

In State v. Harris, 8 N.C. App. 653, 657, 175 S.E. 2d 334
(1970), our Court stated that “‘[t]he purpose of the rule as
to variance is to avoid surprise and to protect the accused
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from another prosecution for the same offense. .. .’” (Cita-
tion omitted.) Here the evidence indicates that defendant, by
the use or threatened use of a firearm, robbed various Big Star
employees of company monies and did not rob Mrs., Plott of
any of her personal property. Therefore, we have before us but
one, single criminal transaction and the defendant is in no dan-
ger of a subsequent prosecution for the armed robbery of Mrs.
Plott. This variance, therefore, worked no prejudice to defend-
ant, and the charge did not confuse the jurors as to the charge
for which defendant was being tried; namely, armed robbery
of a food store’s cash receipts. See: State v. Potter, 285 N.C,
238, 204 S.E. 2d 649 (1974) ; State v. Ballard, 280 N.C. 479,
186 S.E. 2d 372 (1972); State v. Holland, 20 N.C. App. 235,
201 S.E. 2d 85 (1973), cert. denied 284 N.C. 619 (1974). Cf:
State v. Johnson, 23 N.C. App. 52, 208 S.E. 2d 206 (1974), cert.
denied 286 N.C. 339 (1974).

[2] Defendant next maintains that the trial court erred in
failing to charge on the lesser included offense of common law
robbery. We find no merit in this contention. Here all the evi-
dence supports the instruction on armed robbery, and there is
no evidence that defendant engaged in an offense tantamount to
common law robbery. “If the State’s evidence shows an armed
robbery as charged in the indietment and there is no conflict-
ing evidence relating to the elements of the crime charged an
instruction on common law robbery is not required.” State ».
Lee, 282 N.C. 566, 569-570, 193 S.E. 2d 705 (1973) ; State v.
Segarra, 26 N.C. App. 399, 216 S.E. 2d 399 (1975), cert. denied
288 N.C. 395 (1975).

[3] Defendant also contends that the trial court erred in per-
mitting witness Mike Stevens to identify the defendant prior
to econducting a voir dire examination as to the admissibility of
the witness’s in-court identification after defendant interposed
an objection. We overrule this contention. The trial court did
allow a subsequent voir dire examination and determined that
the identification was admissible. Moreover, Mike Stevens’s
identification of defendant merely corroborated previous in-
court identifications offered by several other witnesses. While
it would have been better procedure for the court to have con-
ducted a voir dire upon defendant’s first objection, we neverthe-
less deem it to be harmless in view of the total circumstances
of this case,
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We have considered defendant’s other contentions and find
them also to be without merit.

No error.

Judges VAUGHN and CLARK concur,

JEAN G. GILL v. ROBERT T. GILL

No. 7510DC807
(Filed 17 March 1976)

Divorce and Alimony § 19— decrease in alimony -— change of circumstances
— insufficiency of evidence

The trial court erred in reducing the amount of alimony to be
paid by the defendant to plaintiff based on a change of circumstances,
since neither party presented evidence as to the circumstances of the
parties on which the original alimony award was based, and it there-
fore could not be determined if there had been a change in those cir-
cumstances.

APPEAL by plaintiff from Barnette, Judge. Order entered
25 June 1975 in District Court, WAKE County. Heard in the
Court of Appeals 9 February 1976.

On 25 February 1970, a judgment by confession was en-
tered directing the defendant to pay plaintiff alimony in the
sum of $225 per month on or before the first day of each month,
The judgment mandated that defendant’s alimony payments
continue until the remarriage of the plaintiff.

On 28 May 1975, both parties moved for a change in the
amount of alimony. At the hearing on the motion, plaintiff’s
evidence tended to show that the defendant made his alimony
payments until April 1973 when he stopped payments. In
August 1973 the defendant was adjudged to be in contempt of
court for failing to make his alimony payments, and the court
ordered him to pay the plaintiff $1,125 in back alimony.

Since the parties separated, the plaintiff sold the family
home in Raleigh and moved into an apartment in Alexandria,
Virginia. The plaintiff’s monthly income is $825 and her “take-
home” pay is $656.86 per month. Plaintiff testified that her
monthly expenses were $876 per month,
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Defendant testified that he had remarried and currently
lives in Florida with his wife and child by his second wife,
and an adopted child. Defendant purchased a four bedroom
house in Florida and a small motorboat. He recently inherited
an estate worth approximately $80,000 in cash and real estate,
and he earns just over $19,000 per year with expenses of
$1,577.43 per month.

At the conclusion of the evidence the court held that there
had been a substantial change in the circumstances of the par-
ties justifying a decrease in alimony. The court reduced the
defendant’s alimony payments to $135 per month,

From the order reducing plaintiff’s alimony, she appealed
to this court.

Tharrington, Smith and Hargrove, by J. Harold Tharring-
ton, for plaintiff appellant.

Gulley and Green, by Jack P. Gulley, for defendant appellee.

ARNOLD, Judge.

Plaintiff contends that the trial court erred in reducing
the amount of alimony to be paid by the defendant to plaintiff
based on a change of circumstances. We agree.

G.S. 50-16.9(a) provides as follows: “An order of a court
of this State for alimony or alimony pendente lite, whether
contested or entered by consent, may be modified or vacated
at any time, upon motion in the cause and a showing of changed
circumstances by either party or anyone interested.”

The party moving for modification of an award of alimony
has the burden of showing a change of circumstances. McDowell
v. McDowell, 13 N.C. App. 643, 186 S.E. 2d 621 (1972). In
the present case neither party presented evidence, nor is there
any finding, as to the circumstances of the parties on which the
original award of alimony was based, except the amount which
defendant was required to pay. Defendant’s evidence does not
establish the original circumstances that existed; therefore it
cannot be determined if there has been a change in those circum-
stances.
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Since defendant failed to meet the burden of showing a
change in circumstances the order appealed from is in error
and is vacated.

Vacated.

Chief Judge BROCK and Judge PARKER concur,

STATE OF NORTH CAROLINA v. FREDDIE LEE SELLERS

No. 75265C908
(Filed 17 March 1976)

Criminal Law § 126— verdict returned — doubt expressed by juror — fur-
ther deliberation by jury

The trial court in a felonious assault prosecution did not err in
instructing the jury to deliberate further when one juror, after
the verdict was first returned and the jury was being polled, stated
that at that time he had some doubt about defendant’s mental ca-
pacity, and the court properly accepted the verdict after the jury had
deliberated further.

APPEAL by defendant from Lewis, Judge. Judgment entered
24 July 1975 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 16 February 1976.

By indictment proper in form defendant was charged with
an assault with a deadly weapon with intent to kill inflicting
serious injury, Joan Williams being named as the victim of
the assault. Defendant pled not guilty by reason of insanity.

Evidence presented by the State tended to show: Defendant
and Joan Williams lived together for approximately eight years
and had a child, As a result of defendant’s belief that the child
was not his and that Joan was trying to harm him, they sep-
arated in January of 1974. On 13 April 1974, while they were
together, looking at a house that was for sale, defendant told
Joan that he was going to kill her and proceeded to stab her
some twenty-seven times with a screwdriver.

Defendant presented medical evidence tending to show that
he was suffering from unreasonable fears that certain people,
particularly Joan, were trying to harm him,
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The jury returned a verdict finding defendant guilty as
charged and from judgment imposing prison sentence, he ap-
pealed.

Attorney General Edmisten, by Senior Deputy Attorney
General R. Bruce White, Jr., for the State.

Lindsey, Schrimsher, Erwin & Bernhardt, by Lawrence W.
Hewitt, for defendant appellant.

BRITT, Judge.

Defendant argues only one assignment of error. He con-
tends that the court erred when it instructed the jury to delib-
erate further when one juror, after the verdict was first
returned and the jury was being polled, stated that at that time
he had some doubt about defendant’s mental capacity. We find
no merit in the assignment.

The record reveals that after the jury received the case
and deliberated for some period of time, they returned to the
courtroom and the foreman announced that they had reached
a verdict finding defendant guilty of assault with a deadly
weapon with intent to kill inflicting serious injury. Defendant’s
counsel then asked that the jury be polled. When polled, each
juror except juror No. 1 confirmed the verdict. As to juror
No. 1, he first confirmed the verdict but when asked “Is it
now your verdict?”’ replied that “I was in doubt about his
mental capacity” and stated that he still had doubt. Thereupon,
without further instructions, the trial judge instructed the
Jjury “ ... to retire and see how you find the issues and the
verdict.”

Following further deliberation, the jury returned to the
courtroom and the foreman announced that they had agreed
upon a verdict finding defendant guilty of assault with a
deadly weapon with intent to kill inflicting serious injury. At
the request of defense counsel, the jury was polled again and
all jurors answered all questions in the affirmative. The court
accepted the verdict and proceeded to pass judgment.

Defendant argues that when the juror stated that he had
doubt about defendant’s mental capacity, that constituted a vote
of not guilty by that juror and precluded the court from order-
ing the jury to deliberate further. We reject this argument. In
our opinion the statement by the juror indicated that the jury
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was not unanimous in its verdict and the trial judge properly
directed the jury to return to their room and resume delibera-
tions.

While we are unable to find any case that directly sup-
ports our holding, we think an analogous situation was pre-
sented in State v. Yoes, et al.,, 271 N.C. 616, 157 S.E. 2d 386
(1967). In that case when the jury announced it had reached a
verdict, the foreman stated that as to the defendant Davis, the
jury found him guilty as charged in the bill of indictment. The
indictment charged rape. Before any verdict was announced
as to the other defendants, counsel for Davis asked that the
jury be polled. Upon the polling, the third juror stated that
such was his verdict as to Davis but he recommended mercy.
Thereupon, the court sent the jury back to their room for
further deliberation with instructions to go back and make up
their verdict, stating “[a] verdict must be a unanimous ver-
dict.” After further deliberation the jury returned to the court-
room and rendered a verdict of guilty of rape. The Supreme
Court held that the action of the trial judge in returning the
jury to its room for further deliberation and the returning of a
unanimous verdict was not error,

We hold that defendant received a fair trial free from
prejudicial error.

No error.

Judges HEDRICK and MARTIN concur.

STATE OF NORTH CAROLINA v. MOSES WILLIAMS

No. 75145C861
(Filed 17 March 1976)

Assault and Battery § 15— felonious assault — instructions on serious
injury
The trial court in a felonious asault prosecution did not err in
instructing the jury that a serious injury “is any physical injury
that causes great pain and suffering.”

APPEAL by defendant from McLelland, Judge. Judgment
entered 13 May 1975 in Superior Court, DURHAM County. Heard
in the Court of Appeals 16 February 1976.
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Defendant was tried on a bill of indictment charging him
with assault with a deadly weapon with intent to kill inflicting
serious injury to which he pled not guilty. The evidence tended
to show:

On the night in question, defendant and the alleged victim,
William J. Wilson, Jr., were at a social club in Durham. A few
words were exchanged between the two after which defendant
pulled a large pistol, pointed it at Wilson, and fired. The bullet
grazed Wilson’s eyebrow, inflicting a gash which bled con-
siderably, and the impact knocked Wilson to the floor un-
conscious. He was carried to a hospital emergency room where
he was treated and remained for some seven hours; thereafter,
he was referred to an eye clinic where metal fragments were
removed from his eyeball. Wilson returned to the eclinic on
numerous occasions for further treatment and was out of work
for two and one-half weeks,

The jury returned a verdict finding defendant guilty of
assault with a deadly weapon inflicting serious injury. From
judgment imposing prison sentence of not less than three, nor
more than seven years, he appealed.

Attorney General Edmisten, by Associate Attorney Claud-
ette Hardaway, for the State.

Kenneth B. Spaulding for defendant appellont.

BRITT, Judge.

Defendant’s two assignments of error relate to the court’s
instructions to the jury. In his first assignment, he contends
that the court erred in defining serious injury as follows: “A
serious injury is any physical injury that causes great pain
and suffering.”

We note that the challenged instruction is the same as that
recommended by the N. C. Pattern Jury Instructions for Crim-
tnal Cases and that State v. Ferguson, 261 N.C. 558, 135 S.E.
2d 626 (1964), and State v. Jones, 258 N.C. 89, 128 S.E. 2d 1
(1962), are cited as authority for these instructions. While our
study of the opinions in Ferguson and Jones leads us to con-
clude that the instruction does not find explicit support in
either of those cases, it finds implicit support in them.

In Jones, we find: ““ ... The term ‘inflicts serious injury’
means physical or bodily injury resulting from an assault with
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a deadly weapon with intent to kill. The injury must be serious
but it must fall short of causing death. Further definition seems
neither wise nor desirable. Whether such serious injury has
been inflicted must be determined according to the particular
facts of each case.” 258 N.C. at 91, 128 S.E. 2d at 3 (1962).

The reference to “with intent to kill” in the quoted state-
ment must be considered in the context of the statute as written
at that time. The felony now codified as G.S. 14-32(b) was
created by Chapter 602 of the 1969 Session Laws and we think
“serious injury” under G.S. 14-32(b) would be the same as
under G.S. 14-32(a). Therefore, when the statement quoted
from Jones is scrutinized, it says that serious injury is “physi-
cal or bodily injury,” that the injury must be serious but fall
short of death, and that “[f]urther definition seems neither
wise nor desirable.”

In State v. Marshall, 5 N.C. App. 476, 168 S.E. 2d 487
(1969), this court found no error in the following instruction
on serious injury: “Fourth, inflicting serious injury. As to this,
members of the jury, this means physical or bodily injury and
this I feel needs no further definition....”

We feel that the instruction challenged here imposes a
greater degree of injury than that required by Jones and that
approved in Marshall; therefore, we hold the trial court did not
err in giving the instruction.

We have considered defendant’s other assignment of error
but find it too to be without merit.

No error.

Judges HEDRICK and MARTIN concur.

FRANKLIN DALE MANESS v. HUBERT DEE INGRAM
AND BARNEY LEE BREWER

No. 75198C845
(Filed 17 March 1976)
1. Withesses § 6— cross-examination — statement given to insurance ad-
juster

The trial court did not err in permitting defense counsel to cross-
examine a witness about a statement he had given to an insurance
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adjuster after instructing the parties and attorneys not to disclose

to the jury that the statement had been obtained by an insurance
adjuster.

2. Automobiles § 83— pedestrian — contributory negligence in crossing
highway

In a pedestrian’s action to recover for injuries received when

he was struck by defendants’ car, the issue of contributory negligence

was properly submitted to the jury where there was evidence that

plaintiff was crossing the roadway at an unmarked crossing in the
path of an oncoming car which had the right-of-way. G.S. 20-174(a).

APPEAL by plaintiff from Rousseau, Judge. Judgment en-
tered 1 May 1975 in Superior Court, MONTGOMERY County.
Heard in the Court of Appeals 12 February 1976.

In this action plaintiff seeks to recover for personal in-
juries sustained when he was struck by an automobile which he
alleges belonged to defendant Brewer and was being negligently
operated by defendant Ingram. Defendants denied any negli-
gence on the part of Ingram and alleged that plaintiff’s in-
juries resulted from his own negligence.

Plaintiff offered evidence tending to show: At about 3:45
a.m. on 21 March 1971 several cars were stopped on the shoul-
ders of U. S. Highway 220 between Biscoe and Candor in Mont-
gomery County. Two cars, including one that had run out of gas,
were on the west side of the highway and a third car was
stopped on the east side of the highway. Plaintiff and Willis
Lee Auman were talking with some people in the car on the east
side and decided to walk across the highway. They looked for
oncoming traffic and saw a car approaching from the north
about 500 feet away. Auman stated that they had sufficient
time to cross ahead of the oncoming car and proceeded to
walk across the highway with plaintiff following about one step
behind him. As Auman reached the west shoulder, the oncom-
ing car, owned and operated by defendants and traveling at
about 65 m.p.h., struck plaintiff, inflicting serious injuries.

Defendants offered no evidence and issues of negligence,
contributory negligence, and damage were submitted to the jury.
The jury answered the first two issues in the affirmative and
from judgment dismissing the action, plaintiff appealed.

Ottway Burton and Millicent Gibson for plaintiff appellant.

Miller, Beck, O’Briant and Glass, by G. E. Miller, for
defendant appellees.
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BRITT, Judge.

[1] In his first assignment of error plaintiff contends the
court erred in permitting defense counsel to cross-examine the
witness Auman about a statement he had given to an insurance
adjuster. The court instructed the parties and the attorneys not
to disclose to the jury that the statement had been obtained by
an insurance adjuster. Plaintiff argues that this instruction by
the court placed him in an unfair position and that the court
should have excluded the statement completely. We find no
merit in the assignment. In certain cases it is permissible to
use a writing otherwise inadmissible for impeachment purposes
and we think it was permissible in this instance. Perkins v.
Clarke, 241 N.C. 24, 84 S.E. 2d 251 (1954). See generally 1
Stansbury, North Carolina Evidence § 46 (1973). Furthermore,
it would appear that defendants’ use of the statement related
primarily to the issue of negligence and since that issue was
answered in plaintiff’s favor, we perceive no prejudice.

[2] By his second assignment of error, plaintiff contends the
court erred in submitting the issue of contributory negligence.
This assignment has no merit. Submission of the issue was
clearly warranted by the evidence which showed that plaintiff
was crossing the roadway at an unmarked crossing in the path
of an oncoming car which had the right-of-way. G.S. 20-174(a).
In fact, it is hard to distinguish this case from Price v. Miller,
271 N.C. 690, 157 S.E. 2d 347 (1967), in which the Supreme
Court affirmed an involuntary nonsuit on the ground of con-
tributory negligence as a matter of law. See also Anderson v.
Carter, 272 N.C. 426, 158 S.E. 2d 607 (1968) ; Presnell v. Payne,
272 N.C. 11, 157 S.E. 2d 601 (1967), and cases therein cited.

We have considered the other assignments of error argued
by plaintiff and find them likewise to be without merit.

No error.

Judges HEDRICK and MARTIN concur.
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FRED SHERMAN, JR. v. J. D. MYERS AND BETTY T. MYERS

No. 75218C851
(Filed 17 March 1976)

Rules of Civil Procedure § 60— motion to set aside summary judgment —
failure to state rule and grounds

Defendants’ motion to set aside summary judgment against them
was properly dismissed by the trial court where defendants stated
neither the rule upon which they were proceeding nor the specific
grounds upon which they sought relief.

APPEAL by defendants from Seay, Judge. Order entered 21
July 1975 in Superior Court, FORSYTH County. Heard in the
Court of Appeals 12 February 1976.

Plaintiff filed complaint seeking to recover on a $15,000
note given to him by defendants. Six months later, defendants
answered and denied all material allegations. The answer was
prepared by attorney Harrell Powell, Jr. Defendants answered
plaintiff’s interrogatories admitting that their signatures were
on the note, that they had made only one payment, and that
demand had been made upon them by plaintiff.

Plaintiff moved for summary judgment which was allowed
by the court on 8 November 1974.

On 10 April 1975 defendants, represented by attorney Rob-
ert M. Bryant, moved to have the summary judgment set aside.
They submitted affidavits to the effect that they had originally
employed attorney G. Ray Motsinger to defend them; that
Motsinger had been suspended from the practice of law and
had turned the case over to attorney Powell without their con-
sent or knowledge; that Powell had not consulted with them
before filing the answer; that they had only met Powell when
they signed their answers to plaintiff’s interrogatories and
that they had assumed that he was merely assisting attorney
Motsinger; that they had not been notified of the summary
judgment; and that they had no knowledge of the summary
judgment until sometime in January of 1975. The affidavits
also tended to show that defendants had a defense which was
not pleaded: the defendants intended to sign the note as cor-
porate officers, not as individuals. Powell’s affidavit stated that
he had always considered the case to be attorney Motsinger’s
and that Motsinger had instructed him not to assert all possible
defenses against plaintiff,



30 COURT OF APPEALS [29

Sherman v. Myers

A hearing was held before Judge Seay on 21 July 1975.
From Judge Seay’s order denying defendants’ motion, defend-
ants appealed.

Badgett, Calaway, Phillips and Davis, by Richard G.
Badgett, for plaintiff appellee.

A, Carl Penney, for defendant appellants,

MARTIN, Judge.

Defendants first contend the court erred by failing to
congider the merits of the defendants’ motion pursuant to Rule
60 and, secondly, that the court erred in failing to make a
proper or sufficient finding of fact in its order denying de-
fendants’ motion.

Rule 6 of the General Rules of Practice for the Superior
Court, Supplemental to the Rules of Civil Procedure, provides
in part, “All motions, written or oral, shall state the rule num-
ber, or numbers under which the movant is proceeding.”

Defendants’ motion makes no mention of Rule 60 of the
Rules of Civil Procedure nor does it set forth any of the rea-
sons enumerated in the Rule as grounds for relief from the
summary judgment. It merely sets forth the defendants’ conten-
tions concerning the controversy and the chronology of the
occurrences leading up to the entry of the summary judgment
and subsequent thereto. It was therefore not procedurally per-
missible for Judge Seay to entertain the motion. It is apparent
that the court did not understand on what theory the defend-
ants were proceeding by the following comment which is a part
of the record, to wit:

“I just never heard of it before. It looks to me if you have
a remedy at all it would be to seek certiorari to the Court
of Appeals. I would be very reluctant about upsetting
Judge Exum’s judgment. I wasn’t here, didn’t hear the
case argued before Judge Exum. I don’t know what he con-
sidered at all.”

While it is true that Judge Seay was aware that defendants
were attempting to proceed pursuant to Rule 60, he was not re-
quired to hear and pass upon the motion which failed to state
either the rule upon which they were proceeding or the specific
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grounds upon which they sought relief. We therefore treat his
denial of the motion as a dismissal and affirm the order.

Affirmed.

Judges BRITT and HEDRICK concur.

JOSEPH SNELL, MAHLON S. MOORE AND DOUGLAS DILDAY v.
WASHINGTON COUNTY BOARD OF EDUCATION, T. L. HEDGE-
BETH, JOE PEELE, HENRY SPRUILL, SIDNEY J. HASSELL
AND JAMES C. DAVENPORT

No. 7528C873
(Filed 17 March 1976)

Judgments § 6; Rules of Civil Procedure § 60— amendment of judgment
after term and expiration of commission

A superior court judge had no authority after expiration of both
the term of court and his commission to amend an order by reversing
the order as to court costs and bond forfeiture since any error the
court attempted to correct was one of judicial decision and not a
clerical error, notwithstanding the amended order denominated the
change as a correction of clerical error. G.S. 1A-1, Rule 60(a).

APPEAL by respondents from Lanier, Judge. Amended order
entered 6 August 1975 in Superior Court, WASHINGTON: County.
Heard in the Court of Appeals 17 February 1976.

This action was instituted on 21 April 1975, by filing of
petition and issuance of temporary restraining order enjoining
respondents, Washington County Board of Education and its
constituent members, from voting on the hiring or rehiring of
a superintendent of public instruction or any of the principals
of the schools in the Washington County School System until a
hearing on 28 April 1975. At the hearing before Judge Lanier
on 28 April 1975, respondents moved to dismiss the petition
and also filed an affidavit of Sidney J. Hassell. Judge Lanier
“continued prayer for judgment” for 30 days and on 25 June
1975, signed a final order. On 6 August 1975, Judge Lanier,
while holding court in Pitt County, signed the amended order
without any notice to respondents or their counsel. The original
order required the petitioner appellees to pay the court costs
and to forfeit their bond. The amended order required a refund
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of the bond and payment by respondent appellants of one-half
the court costs. The respondents appealed.

Bailey and Cockrell, by Carl L. Bailey, Jr., for respondent
appellants.

MARTIN, Judge.

This Court will take judicial notice of the fact that Russell
J. Lanier is Resident Judge of the Fourth Judicial District; that
Washington County is in the Second Judicial District; and
that Judge Lanier’s commission to hold court in Washington
County expired on 30 June 1975. It will also take judicial notice
of the fact that Judge Lanier was, on 6 August 1975, the date of
the signing of the amended order, assigned to hold the courts
of the Third Judicial District, and in particular the courts of
Pitt County.

In Shaver v. Shaver, 248 N.C. 113, 102 S.E. 2d 791 (1958),
the Court said:

“ ... [T]he court has inherent power to amend judgments
by correcting clerical errors or supplying defects so as to
make the record speak the truth. The correction of such
errors is not limited to the term of court, but may be done
at any time upon motion, or the court may on its own
motion make the correction when such defect appears.
(Citations omitted.) But this power to correct clerical er-
rors and supply defects or omissions must be distinguished
from the power of the court to modify or vacate an exist-
ing judgment. And the power to correct clerical errors
after the lapse of the term must be exercised with great
caution and may not be extended to the correction of ju-
dicial errors, so as to make the judgment different from
what was actually rendered. (Citations omitted.)”

No error appears on the face of the original order of 25
June 1975. Therefore, the judge had no authority to materially
amend, modify or to vacate a final judgment after expiration of
both the term of court and his commission.

The 6 August 1975 order, in part, is as follows:

“Further, pursuant to NCGS 1A-1, Rule 60, it appearing
to the court that a clerical mistake was made in the entry
and filing of an order dated June 25, 1975, with that order
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differing materially from the intent of the court, the fol-
lowing amended order is hereby entered: ... ”

G.S. 1A-1, Rule 60(a) does not alter the situation. The material
amendment, modification or vacation of the 25 June 1975 order
" by the 6 August 1975 order is much more extensive than cor-
rection of clerical mistakes such as contemplated by Rule 60(a).
The judgment of 25 June 1975 is regular upon its face. The 6
August 1975 amended order completely reverses the prior order
as to court costs and bond. Thus, it appears that any error
which the court attempted to correct was manifestly one of
judicial decision and not a routine clerical error. Such error
may not be corrected by denominating it as a clerical error.

Judge Lanier was without authority to materially alter or
modify or to vacate the prior judgment. The 6 August 1975 or-
der is vacated.

Reversed and remanded.

Judges BRITT and HEDRICK concur.

STATE OF NORTH CAROLINA v. EDWARD STEVE TURNER

No. 75298C871
(Filed 17 March 1976)

Assault and Battery § 15— assault with deadly weapon — self-defense —
burden erroneously placed on defendant

In a prosecution for assault with a deadly weapon with intent to
kill, the trial court erred in placing the burden on defendant to prove
self-defense.

APPEAL by defendant from Friday, Judge. Judgment en-
tered 22 May 1975 in Superior Court, RUTHERFORD County.
Heard in the Court of Appeals 17 February 1976.

Defendant was tried on a bill of indictment charging him
with assault with a deadly weapon with intent to kill inflicting
serious injury, L. C. Phillips being the alleged victim. Defendant
pled not guilty.

Evidence presented by the State tended to show: On the
evening in question, Phillips and Gaither Humphries went to a
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poolroom operated at the time by Joel Mode and belonging to
- Mode’s father. Defendant, a friend of Mode’s, was also present.
Several of the parties engaged in a poker game after which a
fight broke out. Mode and defendant inflicted multiple cuts
on Phillips and Humphries with knives or other sharp instru-
ments.

Defendant’s evidence tended to show: He was in the pool-
room with Mode on the evening in question when Phillips and
Humphries entered. Phillips, who was drinking at the time,
attempted to purchase some whiskey from Mode who told
Phillips that he had no whiskey. Thereupon, Phillips removed
a bottle of whiskey from his pocket, began drinking, and spilled
some on the pool table, Mode asked Phillips and Humphries to
leave whereupon Phillips produced a pistol. With the aid of a
knife, Mode attempted to defend himself from Phillips and
Humphries entered the affray. Defendant attacked Humphries
to keep him from hurting Mode and during their scuffle defend-
ant and Humphries fell through a glass window. Defendant
denied hurting Phillips and insisted that everything he did
was to defend himself and Mode.

The jury found defendant guilty of assault with a deadly
weapon inflicting serious bodily injury. From judgment impos-
ing prison sentence, defendant appealed.

Attorney General Edmisten, by Assistant Attorney General
Charles J. Murray, for the State.

Donald F. Coats for defendant appellant.

BRITT, Judge.

All of defendant’s assignments of error relate to the court’s
instructions to the jury. One of the challenged instructions
reads as follows:

Now, Members of the Jury, the burden is on the de-
fendant to prove self-defense to the satisfaction of the
Jury and to prove he used no more force than was or
reasonably appeared necessary under the circumstances to
protect himself from death or great bodily harm.

The court committed error in placing the burden on defend-
ant to prove self-defense. In State v. Fletcher, 268 N.C. 140,
142, 150 S.E. 2d 54, 56 (1966), the court, speaking through
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Justice (later Chief Justice) Bobbitt, said: “ . . . In prosecu-
tions for felonious assault and for assault with a deadly weapon,
it is not incumbent on a defendant to satisfy the jury he acted
in self-defense. On the contrary, the burden of proof rests on
the State throughout the trial to establish beyond a reasonable
doubt that defendant unlawfully assaulted the alleged victim.
S. v. Warren, 242 N.C. 581, 89 S.E. 2d 109, and cases cited;
S. v. Sandlin, 251 N.C. 81, 110 S.E. 2d 481; S. v. Cloer, 266
N.C. 672, 146 S.E. 2d 815.”

Since the question of self-defense was a substantial feature
of this case, we are compelled to hold that the erroneous in-
struction was prejudicial to defendant, entitling him to a new
trial.

We find is unnecessary to discuss the other assignments
of error.

New trial.

Judges HEDRICK and MARTIN concur.

STATE OF NORTH CAROLINA v. LEON B. PATE

No. 7545C830
(Filed 17 March 1976)

Automobiles § 129— driving under the influence — failure to instruct on
reckless driving — no error
In a prosecution for driving under the influence of intoxicating
liquor, second offense, the trial court properly omitted from his
charge to the jury instructions with respect to reckless driving, since
there was no evidence tending to show that defendant’s consumption
of intoxicating liquor directly and visibly affected his operation of
his vehicle immediately prior to his arrest for driving under the in-
fluence., G.S. 20-140(c).

APPEAL by defendant from Winner, Judge. Judgment en-
tered 24 June 1975 in Superior Court, ONsLow County. Heard
in the Court of Appeals 18 February 1976.

Defendant was charged by warrant with second offense
driving under the influence of intoxicating liquor. Convicted in
the Digtrict Court, defendant appealed to the Superior Court
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where the jury returned a verdict of guilty as charged. From
judgment sentencing him to a term of imprisonment, defendant

appealed.
Other facts necessary for decision are cited below.

Attorney General Edmisten, by Associate Attorney Noel
Lee Allen, for the State.

Edward G. Bailey for defendant appellant.

MORRIS, Judge.

Defendant contends that the trial court erred in failing to
instruct the jury that it could return a verdict of the lesser
included offense of reckless driving. We disagree.

When the investigating officer, E. D. Ratliff, observed the
wreck between defendant’s truck and a Cadillac, he immediately
investigated the accident scene and noted that he “ .. . smelled
an odor of alcohol coming from around the truck area ... [and]
noticed that he [i.e. the defendant] had an extreme odor of
alcohol on him. As he was trying to give me his license he had
to lean up against the side of the truck and he was unable to

stand on his own. . . . His eyes were extremely bloodshot. He
had a flushed face and his ears were reddish color and he was
unsteady on his feet. . . . He couldn’t talk plain, he mumbled

and stuttered.”

The officer further testified that on the date of the arrest
he was working on the late shift and recalled seeing the defend-
ant. “He was driving a 1967 Chevrolet van truck. The truck
was heading in an easterly direction from Jacksonville towards
Camp Lejeune making a left turn onto Western Boulevard. I
saw a collision and I ran out there to the vehicles to see if there
were any injuries. It looked like the Cadillac swerved out of
control. It looked like it could have been a right bad accident
so T went out there as fast as I could. It was approximately
150 feet from the restaurant to the intersection. Mr. Pate was
under the wheel when I arrived at the scene of the accident.
The motor was still running at the time that I got there. There
was no one else in the vehicle.”

G.S. 20-140(c) provides:

“Any person who operates a motor vehicle upon a highway
or public vehicular area after consuming such quantity of
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intoxicating liquor as directly and visibility affects his
operation of said vehicle shall be guilty of reckless driving
and such offense shall be a lesser included offense of driv-
ing under the influence of intoxicating liquor as defined
in G.S. 20-138 as amended.”

The record in this case is devoid of any evidence tending .to
show that defendant’s consumption of intoxicating liquor di-
rectly and visibly affected his operation of his motor vehicle
immediately prior to his arrest for driving under the influence.
Under the circumstances of this case, we think the trial judge
correctly omitted from his charge to the jury instructions with
respect to reckless driving.

No error.

Judges VAUGHN and CLARK concur.

THE NEWS AND OBSERVER PUBLISHING COMPANY, A CORPORA-
TIoN, FRANK A, DANIELS, JR., CLAUDE SITTON, LINDA WIL-
LIAMS aAxp NICK PETERS v, INTERIM BOARD OF EDUCA-
TION FOR WAKE COUNTY, A BODY POLITIC AND CORPORATE, AND
F. ROLAND DANIELSON, A. ROY TILLEY, J. C. KNOWLES,
SUE N. BYRNE, MARY M. GENTRY, BILLY R. JOHNSON,
JAMES E. ATKINS, VERNON MALONE, W. CASPER HOLROYD,
JR., CLIFFORNIA WIMBERLY, MELVIN L. FINCH, JR., SAM-
UEL S. RANZINO, JOHN T. MASSEY, JR., axp H. GILLTAM
NICHOLSON, INDIVIDUALLY AND AS MEMBERS OF THE INTERIM
BOARD OF EDUCATION FOR WAKE COUNTY

No. 76108C24
(Filed 7 April 1976)

1. Municipal Corporations § 6; Schools § 4— open meetings law — excep-
tions — strict construction — burden of proof
Exceptions to the N. C. open meetings law, Art. 38B of Ch. 143
of the General Statutes, should be strictly construed, and those seek-
ing to come within the exceptions should have the burden of justifying
their action.

2. Schools § 4— open meetings law — board of education — selection of
new member — closed session improper

Applying a strict construction to G.S. 148-818.3(b) which pro-

vides that governing bodies specified in G.S. 143-318.1 should be

allowed to hold closed sessions to consider information regarding the

appointment, employment, discipline, termination or dismissal of an
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employee or officer under the jurisdiction of such body, the Court
holds that a member of defendant Board is not an “officer” of the
Board within the contemplation of the open meetings law.

3. Schools § 4— open meetings law ~— board of education — committee of
the whole — closed meeting unjustified
Though there may be instances in which a board of education
would be justified in meeting as a committee of the whole and in
closed session to investigate persons under consideration for appoint-
ment to the board, a board cannot evade the provisions of statutes
requiring its meetings to be open to the public merely by resolving
itself into a committee of the whole; the defendant Board in this in-
stance failed to justify its closed session. G.S. 143-318.4(7).

4. Schools § 4— board of education — filling of vacancy by secret ballot —
open meetings law violated
The trial court properly determined that the defendant Board
violated the open meetings law by voting for a person to fill a vacancy
by secret ballot.
5. Schools § 4— open meetings law — board of education — required notice
of meetings
In the absence of statutory provisions for notice, defendant Board
should give reasonable notice of its meetings, taking into considera-
tion the urgency of the matter necessitating the meeting; though the
one-hour notice given by telephone to the office of two newspapers in
the instant case was insufficient, the trial court’s requirement of 48
hours’ notice for all meetings is unreasonably long.

APPEAL by defendants from Bailey, Judge. Order entered
31 December 1975 in Superior Court, WAKE County. Heard in
the Court of Appeals 9 March 1976.

In their complaint, filed 19 December 1975, plaintiffs
allege, among other things, that on 16 December 1975 defend-
ants, except defendants Ranzino, Massey and Nicholson, held
a closed or secret meeting in violation of the provisions of
Art. 33B of Chapter 143 of the General Statutes of North Caro-
lina. Plaintiffs asked that they be granted temporary and per-
manent injunctive relief.

Pursuant to proper notice, the court held a hearing on
plaintiffs’ motion for a preliminary injunction. Following the
hearing, the court entered an order finding facts summarized
(except where quoted) in pertinent part as follows (numbering
ours) :

(1) Plaintiff publishing company is a North Carolina cor-

poration, engaged in publishing two daily newspapers in Ra-
leigh. The other plaintiffs are citizens and residents of Wake
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County. Plaintiff Daniels is the president, and plaintiff Sitton
is the vice-president and editorial director of plaintiff corpora-
tion. Plaintiffs Williams and Peters are employees of plaintiff
corporation, reporters for the newspapers published by plain-
tiff corporation, and were assigned by their employer to attend
and report the proceedings of the meeting in question.

(2) Defendant Board of Education (Board) was created
pursuant to Chapter 717 of the 1975 Session Laws. The indi-
vidual defendants are citizens and residents of Wake County
and on 16 December 1975 constituted the members of defendant
Board, defendant Danielson being the chairman of said Board.

(3) Pursuant to a call by defendant Danielson, a special
meeting of the Board was held on Tuesday, 16 December 1975,
commencing at 11:00 a.m., in Room 710 of the Wake County
Courthouse for the purpose of selecting a person to fill a
vacancy on the Board created by the resignation of John T.
Kanipe. No written notice of said special meeting was pro-
vided members of the Board, nor was any notice provided the
public in advance of said meeting other than a message by tele-
phone to the office of the corporate plaintiff at approximately
10:00 a.m. on the day of said meeting,

(4) All of the individual defendants, except defendants
Ranzino, Massey and Nicholson, were present and met together
at said time and place for the purpose of participating in de-
liberations, or voting upon or otherwise transacting the public
business within the jurisdiction of the Board.

(5) At the beginning of the meeting, plaintiffs Williams
and Peters were present. By a unanimous vote the Board ac-
cepted the resignation of Mr. Kanipe after which defendant
Holroyd placed in nomination the names of eight persons to fill
the vacated position. Thereupon, a motion was made and sec-
onded that the Board hold an executive session to consider the
nominations. Plaintiffs Williams and Peters informed the Board
that they had been advised that an executive session was not
authorized under the North Carolina Open Meetings Law. Fol-
lowing considerable discussion and a short recess, defendant
Danielson stated that he had been advised by the attorney
for the Board that an executive session, closed to the public
and press, could be legally held if the Board named a committee
of the Board as a “committee of the whole” to study or investi-
gate the matter. A motion was then made by defendant Knowles
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and seconded by defendant Gentry that the Board go into execu-
tive session for purpose of considering nominations for the
vacancy. At that point defendant Danielson stated in sub-
stance: “You understand that I have to officially name the
Board as a committee of the whole.,” The motion passed with
defendants Knowles, Gentry, Tilley, Byrne, Johnson, Atkins
and Malone voting in the affirmative and defendants Holroyd,
Wimberly and Finch voting in the negative. Defendant Daniel-
son proceeded to appoint the members of the Board as a com-
mittee of the whole to study and investigate the names
recommended. At that point plaintiffs Williams and Peters left
the meeting room:.

(6) All of the individual defendants, except defendants
Ranzino, Massey and Nicholson, remained in session pursuant
to the motion for holding an executive or closed session. Dur-
ing that time no person was allowed to be present except said
Board members and the secretary of the Board. Plaintiffs Wil-
liams and Peters, who are citizens of Wake County, were ex-
cluded from the session and the deliberations of the Board.

(7) After an interval of time, the Board concluded the
closed session and continued with the meeting, during the re-
mainder of which plaintiffs Williams and Peters were allowed
to attend. Plaintiff Peters did not attend the meeting following
the closed session. During the resumed meeting following the
closed session, defendant Holroyd again presented to the Board
the names of the eight persons previously nominated for the
vacant position. Thereupon, a motion was made and adopted
that the vote be by secret ballot. The individual defendants
present marked ballots and handed them to the Board secre-
tary at which time defendant Danielson remarked that he would
not vote except in case of a tie. The Board secretary examined
the secret ballots and announced that a majority of the votes
had been cast for Mrs. Charlotte M. Martin. A motion was then
made by defendant Knowles, seconded by defendant Johnson,
and unanimously adopted that Mrs. Martin be elected to fill the
vacancy on the Board, that her name be submitted to the City
Council with the request that she be named to the Raleigh City
Board of Education to fill the vacancy created by the resigna-
tion of Mr. Kanipe, and that she be officially installed as a
member of defendant Board at a meeting to be held on 12 Jan-
nary 1976.
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(8) Plaintiffs and other members of the public similarly
situated were excluded from and denied access to the aforesaid
executive or closed session of the Board by the individual de-
fendants present at said meeting, and they were “denied access
to the voting (following the executive session) for a person to
fill a vacancy on the defendant Interim Board by reason of the
voting by secret ballot.”

(9) The legal rights of the individual plaintiffs to attend
meetings of defendant Board as provided in Art. 33B of Chap-
ter 143 of the General Statutes of North Carolina are insecure;
a real controversy exists between plaintiffs and defendants and
the legal rights of plaintiffs to attend meetings of the Board
will remain uncertain unless declared by the court; unless the
Board and its members are restrained and enjoined from con-
ducting further closed meetings in violation of said Article and
Chapter of the General Statutes, pending a trial or hearing of
this cause on its merits, plaintiffs and others similarly situated
and the public will suffer immediate, pressing and irreparable
damage and injury.

The remainder of the order provides as follows:
CONCLUSIONS OF LAwW

1. The defendant Interim Board of Education for
Wake County is a governmental body politic of the County
of Wake, State of North Carolina, with powers and author-
ity conferred upon it by the laws of the State of North
Carolina, existing solely to conduct the people’s business
and the defendant Interim Board has or claims authority to
conduct hearings, deliberate and act as a body politic and
in the public interest.

2. On the 16th day of December, 1975, the individual
defendants herein (except the defendants Samuel S. Ran-
zino, John T. Massey, Jr.,, and H. Gilliam Nicholson), con-
stituting a majority of the members of the defendant
Interim Board, met, assembled and gathered together, pur-
suant to a call of the Chairman of the Interim Board, for
the purpose of participating in deliberations and voting
upon or otherwise transacting the public business within
the jurisdiction, real or apparent of the defendant Interim
Board, which said meeting was an official meeting of the
defendant Interim Board within the meaning and intent of
G.S. 143-318.2, at which the individual defendants who
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were present, as members of the defendant Interim Board,
participated in deliberations and voted upon and otherwise
transacted public business within the jurisdiction of the de-
fendant Interim Board.

3. The requirements of G.S. Sec. 143-318.2 that official
meetings of governmental boards be open to the public
necessarily includes reasonable opportunity for the public
to know of the time and place when such meetings will be
held and a reasonable opportunity to attend, and necessarily
creates a right of the public to be given prior reasonable
notice of the time and place of every such meeting; the
failure of the defendants to cause a notice to be given to
the public of the time and place of the said meeting of the
defendant Interim Board held on December 16, 1975, prior
to the meeting, was in violation of the provisions of Article
33B of Chapter 143 of the General Statutes of North Caro-
lina.

4. The election by the defendant Interim Board of a
person to fill a vacancy on the Interim Board created by
the resignation of a member thereof is not the appoint-
ment of an employee or officer under the jurisdiction of
the defendant Interim Board, for the reason that any such
person when elected is a coequal and independent member
of the Board and is not subordinate to nor under the juris-
diction of the Interim Board; therefore, the defendant
Interim Board was not authorized by the provisions of
G.S. Sec. 143-318.3 (b) to hold a closed session from which
the public was excluded while considering information re-
garding the appointment or election of a person to fill the
vacancy on the defendant Interim Board created by the
resignation of John T. Kanipe, who had been a member of
the Board.

5. The defendant Interim Board and the individual
defendants who were present at the meeting held on De-
cember 16, 1975, by purporting to transform the Interim
Board into a “Committee of the Whole” and by holding an
executive or closed session thereof, from which the public
was excluded, violated the provisions of Article 33B of
Chapter 143 of the General Statutes, and particularly the
letter and the spirit of G.S. Sec. 143-318.1 and Sec. 143-
318.2; and the defendant Interim Board by being so desig-
nated as a “Committee of the Whole” was not excluded
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from the provisions of G.S. Sec. 143-318.2 under the pro-
visions of G.S. Sec. 143-318.4(7) ; to permit the defendant
Interim Board thereby to evade or circumvent the statutory
requirements that its meetings be open to the public and
that its deliberations and actions be conducted openly by de-
claring itself to be a “Committee of the Whole” would sub-
vert and defeat the intent and purpose of the statute as
set forth in G.S. Sec. 143-318.1 and G.S. Sec. 143-318.2,

6. The executive or closed session held by the defend-
ant Interim Board and its members present on December
16, 1975, was not a session during which the defendants had
authority to exclude the public under G.S. Sec. 143-318.3
for the reason that the excutive or closed session was held
for a purpose of considering or deliberating upon a subject
other than the subjects authorized by G.S. Sec. 1483-318.3 -
to be considered during an executive or closed session;
therefore, the holding of the said executive session and
the exclusion of the public, including the individual plain-
tiffs, from such session was in violation of the provisions
of Article 33B of Chapter 143 of the General Statutes of
North Carolina.

7. The defendant Interim Board and the individual
defendants present at the said meeting on December 16,
1975, violated the provisions of Article 33B of Chapter
143 of the General Statutes of North Carolina, by exclud-
ing the public, including the individual plaintiffs, from
attending a session of the defendant Interim Board held
on December 16, 1975, during which the defendant Interim
Board and the said individual defendants in attendance
deliberated upon and considered matters and otherwise
transacted public business of the Board required to be open
to the public by the provisions of G.S. Sec. 143-318.2,

8. The said defendants, by taking a vote by secret
ballot for the election of a person to fill the vacancy on the
Interim Board created by the resignation of John T.
Kanipe, effectively deprived the public and the plaintiffs
from knowledge of the votes made by the various individual
members of the Interim Board, in violation of the pro-
visions of G.S. Sec. 143-318.1 and G.S. Sec. 143-318.2, re-
quiring actions of public boards to be conducted openly and
open to the public.
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9. The legal rights of the individual plaintiffs to attend
meetings of the defendant Interim Board of Education for
Wake County, as provided in Article 33B of Chapter 143
of the General Statutes of North Carolina, are insecure;
a real controversy exists between the plaintiffs and the
defendants, and the legal rights of the plaintiffs to attend
meetings of the said Interim Board will remain uncertain
unless declared by this Court; unless the defendant Interim
Board and its members are restrained and enjoined from
conducting further closed meetings in violation of Article
33B of Chapter 143 of the General Statutes of North Caro-
lina, pending a trial or hearing of this cause on its merits,
the plaintiffs and others similarly situated and the public
will suffer immediate, pressing, and irreparable damage
and injury.

10. The plaintiffs Linda Williams and Nick Peters,
who were on December 16, 1975, and are citizens of Wake
County, were, by action of the defendant Board, specifi-
cally denied access to a meeting of the defendant Interim
Board required to be open to the public by Article 33B of
Chapter 143 of the General Statutes of North Carolina,
and, therefore, the said plaintiffs have a right to compel
compliance with the provisions of the said Article by in-
junction or other appropriate relief, as provided by G.S.
Sec. 143-318.6.

And the Court further finds and concludes that the
facts of this case are not controverted and that there is
no just reason for delay in an appeal from this Order, if
the defendants are advised that an appeal should be taken.

IT 18, THEREFORE, ORDERED, ADJUDGED AND DECREED
THAT, PENDING THE FINAL DETERMINATION OF THIS CAUSE:

1. The defendant Interim Board of Eduecation for
Wake County and the individual defendants, as members of
the said Board, and their successors in office, be and they
are hereby restrained and enjoined from meeting, assem-
bling or gathering together at any time or place of a ma-
jority of them for the purpose of conducting hearings,
participating in deliberations, voting or otherwise trans-
acting public business of the said Interim Board, except in
conformity with the provisions of Chapter 143, Article 33B
of the General Statutes.
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tiff

2. The defendant Interim Board of Education shall
cause a notice to be given to the public of every official
meeting of the Interim Board, at least forty-eight (48)
hours in advance of each such meeting, by posting on the
outside of the door to the principal office of the Interim
Board a written notice stating the time and place of such
meeting.

3. The defendant Interim Board of Education for
Wake County and the individual defendants, as members
thereof, and their successors in office, be and they are
hereby restrained and enjoined from voting by secret bal-
lot on any matter required by statute to be open to the
public; PROVIDED, HOWEVER, that the defendant Interim
Board and its members are hereby expressly authorized
to vote by written ballot on any such matter, but after
every such vote, the ballots showing how each member of
the Interim Board voted shall be open to inspection by any
person,

4, The defendant Interim Board of Education be and
it is hereby restrained and enjoined from designating itself
as a Committee of the Whole under G.S. Sec. 143-318.4(7)
and meeting in closed session as such to study, research and
investigate nominees to fill a vacancy on said Board.

5. The defendant Interim Board of Education be and
it is hereby restrained and enjoined from meeting in closed
session to consider information regarding the appointment
or election by the Board of a person to fill a vacancy on
said Board.

IT 1s FURTHER ORDERED that this preliminary injunc-
tion shall be effective upon the deposit by the plaintiffs
into the Office of the Clerk of Superior Court of Wake
County of the sum of $200.00 as security or such damage
as the defendants may sustain by reason of this prelimi-
nary injunction if the Court decides upon final hearing
that the defendants were wrongfully restrained.

Defendants appealed, assigning error.

Lassiter and Walker, by William C. Lassiter, for the plain-
appellees.

Robert L. Farmer for defendant appellants.
Wade H. Hargrove, Amicus Curiae,
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SCOPE OF REVIEW

BRITT, Judge.

The record recites that defendant appellants’ sole excep-
tion “is the rendering and signing of the Order” by Judge
Bailey dated 31 December 1975. That being true, appellate re-
view is limited to the question of whether error of law appears
on the face of the record. While this permits us to review the
conclusions of law and to determine if the facts found or ad-
mitted support the order, it does not present for review the
findings of fact or the sufficiency of the evidence to support
them. 1 Strong, N. C. Index 2d, Appeal and Error § 26, and
cases therein cited. Therefore, defendants’ contentions that cer-
tain findings of fact are not supported by the evidence will not
be considered.

PERTINENT STATUTORY PROVISIONS

This action involves an interpretation of portions of the
North Carolina Open Meetings Law enacted by the 1971 General
Assembly. Ch. 638, 1971 Session Laws, codified as Art. 33B of
Ch. 143 of the General Statutes.

G.S. 143-318.1 provides as follows:

“Public policy.—Whereas the commissions, committees,
boards, councils and other governing and governmental
bodies which administer the legislative and executive func-
tions of this State and its political subdivisions exist solely
to conduct the peoples’ business, it is the public policy of
this State that the hearings, deliberations and actions of
said bodies be conducted openly.”

G.S. 148-318.2 requires in substance that all official meet-
ings of the governing and governmental bodies of the State and
its political subdivisions, including all county, city and munici-
pal committees and boards which have or claim authority to
conduct hearings, deliberate or act as bodies politic and in the
public interest, shall be open to the public.

G.S. 143-318.8 sets forth those instances in which the bodies
coming within the ambit of the law may hold executive sessions
and exclude the public from their deliberations. G.S. 143-318.4
specifies certain agencies or groups that are excluded from the
provisions of G.S. 143-318.2,
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BoARD MEMBER NOT AN “OFFICER” OF BOARD

Defendants contend first that the excutive session com-
plained of here was authorized by G.S. 143-318.3 (b) which pro-
vides in pertinent part as follows: “This Article shall not be
construed to prevent any governing or governmental body speci-
fied in G.S. 143-318.1 from holding closed sessions to consider
information regarding the appointment, employment, discipline,
termination or dismissal of an employee or officer under the
jurisdiction of such body. . . .” Defendants argue that a mem-
ber of the Board is an ‘“‘officer” under the jurisdiction of the
Board, therefore, a closed session to consider information re-
garding the appointment of such officer is authorized. We reject
this argument.

[1] Ordinarily a strict or narrow construction is applied to
statutory exceptions to the operation of laws, and those seeking
to be excluded from the operation of the law must establish that
the exception embraces them. 73 Am. Jur. 2d, Statutes § 313,
pp. 463-64 (1974). While neither our Supreme Court nor this
Court has spoken on the question of strict construction as it
pertains to our open meetings law, courts of other states have
held that exceptions to their open meeting statutes allowing
closed meetings must be narrowly construed since they derogate
the general policy of open meetings. See Illinois News Broad-
casters Ass'n v. Springfield, 22 IlI. App. 8d 226, 317 N.E. 2d
288, 290 (1974) ; Laman v. McCord, 245 Ark. 401, 432 S.W. 2d
753 (1968) ; Times Publishing Company v. Williams, 222 So.
2d 470 (Fla. App., 1969); Town of Palm Beach v. Gradison,
296 So. 2d 473 (Fla., 1974). We are convinced that these prin-
ciples are sound; that exceptions to our open meetings law
should be strictly construed and that those seeking to come
within the exceptions should have the burden of justifying their
action.

[2] We think the term ‘“under the jurisdiction of” implies one
subordinate to the Board. For the most part, defendant Board is
the aggregate of its members, who are coequal. Applying a strict
construction to subsection (b), we hold that a member of de-
fendant Board is not an “officer” of the Board within the con-
templation of the open meetings law.

COMMITTEE OF THE WHOLE

[8] Defendants next contend that the trial court erred in con-
cluding that the closed session complained of was not authorized
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by G.S. 143-318.4(7) when defendants attending the meeting
were constituted a committee of the whole.

G.S. 143-318.4 specifies certain agencies or groups that are
excluded from the open meetings law, subsection (7) providing
as follows: “All study, research and investigative commissions
and committees including the Legislative Services Commission.”
Defendants argue that the individual defendants attending the
meeting in question became an investigative committee as en-
visioned by Subsection (7).

Dictionaries we have consulted define “committee of the
whole” in terms of a legislative body. Plaintiff submits the
Century Dictionary definition as follows: “—COMMITTEE OF
THE WHOLE, a committee of a legislative body consisting of all
the members present, sitting in a deliberative rather than a
legislative character, for formal consultation and preliminary
consideration of matters awaiting legislative action.” 1 Century
Dictionary 1131 (1889).

We think the term is entitled to a broader reach and that
utilization of the concept is warranted by groups other than
legislative. By way of illustration, a brief look at the modus
operandi of the House of Representatives of our State might be
helpful.

Due to the large volume of proposed legislation, our House
performs a major part of its work in a regular session through
standing committees, finding it impossible for every member to
participate in hearings and the careful scrutiny of every bill
that is introduced. However, in a special or extra session, which
usually considers only one or two questions, and usually lasts
only a few days, the House often utilizes its rule providing for
a Committee of the Whole House. See Journals for 1963 Ex-
tra Session dealing with Congressional redistricting; 1965 Extra
Session dealing with the ‘“Speaker Ban Law”; and 1966 Extra
Session dealing with Congressional and Legislative redistricting
and reapportionment. The Journals reveal that during those
extra sessions practically all committee work was done by the
House sitting as a committee of the whole.

The reasons for this procedure in an extra session are
numerous. These include the fact that the house is dealing with
a single subject, all of its members are available at the same
time to meet as a committee for purpose of hearing statements
from people who are not members of the House, and time is
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minimized by having every member receive full information on
which to base a judgment.

In like manner much of the routine work of city councils,
boards of county commissioners, and boards of education, par-
ticularly in larger cities and counties, may be performed more
efficiently by committees of fewer members than the entire
board. However, there arise major or unusual problems or duties
that require the combined and expeditious attention of the en-
tire body and on those occasions the body could well utilize the
committee of the whole procedure.

With respect to a board of education, we can envision in-
stances in which the board would need to function as a com-
mittee of the whole in closed session in order to investigate
certain matters. An example would be the theft or embezzlement
of property when the board did not have proof as to the wrong-
doer and means to determine the unknown culprit would have
to be devised. Obviously, a discussion of the matter in a public
meeting could destroy any plan to determine the wrongdoer.
While an investigative committee composed of fewer than all
members of the board might suffice, the gravity or complexity
of the matter might justify the input and best judgment of
every member. We can also envision instances in which a board
of education would be justified in meeting as a committee of
the whole and in closed session to investigate persons who are
under consideration for appointment to the Board.

At the same time, we do not think a board can evade the
provisions of statutes requiring its meetings to be open to the
public merely by resolving itself into a committee of the whole.
56 Am. Jur. 2d, Municipal Corporations, Inc., § 161, p. 214
(1971) ; Beacon Journal Publishing Co. v. Akron, 3 Ohio St.
2d 191, 209 N.E. 24 399 (1965) ; Acord v. Booth, 33 Utah 279,
93 P. 734 (1908). In our opinion, defendants failed to justify
their closed session in the instant case.

As indicated above, the burden is on defendants to show
that they came within one or more of the exceptions provided
in the statutes. The findings of fact disclose: Prior to the closed
session the names of eight persons were placed in nomination
to fill the vacant position. Following the passage of a motion
authorizing same, defendant Danielson proceeded to appoint
the members of the Board as a committee of the whole to study
and investigate the names recommended. At the resumed meet-
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ing following the closed session, the names of the eight persons
previously nominated were presented again.

We hold that defendants failed to show that their closed
session came within the exception provided by G.S. 143-
318.4(7).

VOTING BY SECRET BALLOT

[4] Defendants contend the trial court erred in concluding that
they violated G.S. 143-318.1 and G.S. 143-318.2 in voting by
secret ballot. This contention relates to conclusion of law (7) and
finding of fact (7) set forth above. We find no merit in the
contention.

G.S. 143-318.1 declares the public policy of this State that
deliberations and actions by bodies covered by the statute shall
be conducted “openly.” Clearly, voting for a person to fill a
vacancy is “action” and we are unable to reconcile voting by
secret ballot with “openly.” See State v. LaPorte Superior Court
No. 2, 249 Ind. 152, 230 N.E. 2d 92 (1967), in which the Su-
preme Court of Indiana held that a secret ballot vote by a county
council was in violation of the Indiana Open Meetings Statute.
No doubt we would have a different situation here if it had
been disclosed how the individual defendants attending the
meeting voted in their secret ballots. We hold that the trial
court ruled properly on this point. People ex rel. Hopf v. Barger,
30 Ill. App. 3d 525, 332 N.E. 2d 649 (1975).

NOTICE OF MEETINGS

[6] Defendants contend the court erred in ordering that de-
fendant Board “cause a notice to be given to the public of every
official meeting of the Interim Board” at least 48 hours in ad-
vance of each such meeting, by posting on the outside of the
door to the principal office of the Board a written notice stating
the time and place of such meeting. This contention has merit.

Art. 33B of G.S. Ch. 143 contains no requirement with re-
spect to notice of meetings, We perceive no problem with respect
to regular meetings where the Board publicizes that until fur-
ther notice its regular meetings will be held on a specified date
or dates of each month and at a specified hour and place. G.S.
115-28 authorizes a board of education to meet in special ses-
sion upon the call of the chairman or of the secretary as often
as the school business of the administrative unit may require,
but contains no provision regarding notice of special meetings.
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Neither party has cited, and our research fails to disclose, any
statute that specifically provides for notice of a special meet-

ing.

Nevertheless, it is obvious that the open meetings law
would be meaningless unless the public had notice of meetings
of the bodies covered by it. At the same time, we can envigion
emergencies that would mandate a special meeting of a board
of education with considerably less notice than 48 hours.

We are aware of G.S. 153A-40 which requires 48 hours’
notice of special meetings of boards of county commissioners,
but that requirement does not apply to special meetings deal-
ing with emergencies, In the absence of statutory provisions
for notice, we think defendant Board should give reasonable
notice of its meetings, taking into consideration the urgency
of the matter necessitating the meeting. While we agree that
the one-hour notice given by telephone to the office of two news-
papers in the instant case was insufficient, we hold that 48
hours’ notice for all meetings is unreasonably long.

We decline to specify the number of hours that would be
“reasonable” but, considering modern means of communication,
including newspapers, radio, etc.,, we feel that in a real emer-
gency as little as six hours’ notice to the public would be suffi-
cient.

CONCLUSION

We affirm the order of the trial court except in the follow-
ing respects:

(1) Paragraph numbered 2 of the final portion of the
order (requiring at least 48 hours’ notice to the public of every
official meeting) is vacated.

(2) Paragraph numbered 4 of the final portion of the
order (enjoining defendant Board from designating itself as
a committee of the whole and meeting in closed session as such
to study and investigate nominees to fill a vacancy on the
Board) is vacated.

Modified and affirmed.

Judges PARKER and CLARK concur.
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SOUTHERN NATIONAL BANK OF NORTH CAROLINA v. IAN L

1.

POCOCK aND wiFE, LAURA E. POCOCK

No. 75108C732
(Filed 7 April 1976)

Uniform Commercial Code § 29; Guaranty — guaranty of note — signa-
ture in representative capacity — individual liability

Where a guaranty of a note does not name any person repre-
sented but does show that defendants signed in a representative
capacity, defendants are personally obligated on the guaranty agree-
ment “except as otherwise established between the immediate par-
ties.” G.S. 25-8-403(2) (b).

. Uniform Commercial Code § 29; Guaranty — guaranty of note — signa-

ture in representative capacity — individual liability — sufficiency of
evidence

In an action to recover on a written contract of guaranty of a
corporation’s note, plaintiff bank’s evidence was sufficient to sup-
port a jury finding that it was not ‘“established between the immediate
parties” that defendants were not to be personally obligated on the
guaranty which they signed in their representative capacity where it
tended to show that the bank’s officials explained to defendants in
detail what would be required of them in the way of a personal
guaranty and that the bank would not make the loan without it.

. Guaranty— consideration

A consideration moving directly to the guarantor is not essential
in a guaranty contract, but the promise is enforceable if a benefit to
the principal debtor or detriment or inconvenience to the promisee is
shown,

. Uniform Commercial Code § 29; Guaranty — signature in representa-

tive capacity — evidence of intent

In an action to recover on a written guaranty signed by defend-
ants in a representative capacity, the trial court properly excluded
defendants’ testimony as to their intention at the time of signing the
guaranty not to be bound in their individual capacities since, under G.S.
25-3-403(2) (b), a party’s undisclosed intention not to be personally
obligated, by itself, is irrelevant.

. Uniform Commercial Code § 29; Guaranty — signature in representa-

tive capacity — individual liability — burden of proof

In an action to recover on a written guaranty signed by defend-
ants in a representative capacity, the trial court did not err in giving
the jury instructions placing the burden on defendants to prove that
it had been established between the immediate parties that defendants
were not to be personally obligated on the guaranty.

. Trial § 45— inconsistent answers on damages issues — refusal to re-

submit all issues
When the jury returned inconsistent answers as to the amount
of damages recoverable from each of two defendants who were jointly
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and severally liable on a guaranty agreement, it was within the court’s
discretion either to resubmit all issues or to resubmit only issues as to
damages, and the court did not abuse its discretion in refusing to re-
submit all issues.

APPEAL by defendants from Brewer, Judge. Judgment en-
tered 27 May 1975 in Superior Court, WAKE County. Heard in
the Court of Appeals 14 January 1976.

Plaintiff Bank instituted this action to recover on a writ-
ten contract of guaranty signed by defendants. Defendants filed"
separate answers, each denying individual liability.

Plaintiff offered evidence that during negotiations for a
loan to a corporation, S&S Cleaners Inc., the stock in which
was being acquired by Mr. Pocock, defendants were informed
by Bank officials that the Bank would require security for the
loan in the form of personal guarantees by both defendants. The
Bank then held security for outstanding loans previously made
to the corporation. The business plans of defendants were dis-
cussed with Bank officials, a credit check on defendants was
obtained, a personal financial statement showing personal as-
sets, liabilities, and net worth of Mr. Pocock was signed and
furnished by him to the Bank, and the personal guaranty pro-
visions were explained to defendants. Both defendants at the
closing signed, in the name of and as officers of the corpora-
tion, a Security Agreement, consisting of a note chattel mortgage,
in which S&S Cleaners, Inc. was named as “Borrower-
Debtor (s).” The note evidenced the corporation’s indebtedness
to the Bank in the amount of $25,532.21, payable in monthly
installments. The chattel mortgage covered certain described
cleaning equipment. The face of the Security Agreement, which
included the note and chattel mortgage, was signed as follows:

S&S Cleaners Inc. (Seal)
Debtor

S/Ian 1. Pocock, Pres. (Seal)
Debtor

S/Laura E. Pocock, Sec.-Treas. (Seal)
Debtor

The reverse side of the Security Agreement contained a printed
guaranty agreement signed by the defendants as follows:

GUARANTY OF THIRD PERSONS

Undersigned, jointly and severally, guarantee the pay-
ment, when due, to any holder hereof, of all amounts from
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time to time owing thereunder, and the payment upon de-
mand, of the entire amount owing on the foregoing Agree-
ment, in the event of default in payment by DEBTOR(S)
named therein. Undersigned waive (s) notice of acceptance
of this guaranty, acknowledge themselves as fully bound
by all provisions of said Agreement, and expressly agree
to pay all amounts owing hereunder, upon demand, without
requiring any action or proceeding against DEBTOR(S) or
any foreclosure against any COLLATERAL secured in said

Agreement.

(Seal)

Guarantor
S/Ian 1. Pocock, Pres. (Seal)

(Address)
(Seal)

Guarantor
S/Laura E. Pocock, Sec.-Treas. (Seal)

(Address)

Plaintiff’s evidence also shows that after making some of
the monthly payments, the corporation defaulted on the note.
The amount owing at the time of default was $19,878.45, judg-
ment for which was obtained against the corporation. The
property subject to the chattel mortgage was sold, and the net
amount realized from the sale, $911.84, was credited on the
judgment, leaving a balance owing thereon of $18,966.61. Plain-
tiff demanded said sum of defendants under their guaranty
agreement, but defendants refused to pay.

Defendants testified that they were never told that they
were to personally guarantee payment of the loan, that they
never intended to do so, and that when they signed the guaranty
agreement on the back of the Security Agreement, they signed
only as representatives of the corporation.

Issues were submitted to the jury and answered as follows:

“l. Did the defendant Ian Pocock guarantee the pay-
ments of the note and security agreement as alleged in the
Complaint?

ANSWER: Yes.

2. Did the defendant Laura E. Pocock guarantee the
payments of the note and security agreement as alleged in
the Complaint?

ANSWER: Yes.
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3. What amount, if any, is the plaintiff entitled to re-
cover of the defendant Ian Pocock?

ANSWER: $13,000.00.

4, What amount, if any, is the plaintiff entitled to re-
cover of the defendant Laura E. Pocock?

ANSWER: $2,000.00.”

The court, noting the conflict in the answers to Issues No.
3 and No. 4, refused to accept the jury’s answers to those issues,
and upon stipulation of the parties submitted to the jury a fifth
issue, which was answered by the jury as follows:

“5. What amount, if any, is the plaintiff entitled to
recover of the defendants?

ANSWER: $15,000.00.”

Judgment was entered that plaintiff Bank recover of the
defendants, jointly and severally, the sum of $15,000.00, De-
fendants appealed.

Thomas Dewey Mooring, Jr. for plaintiff appellee.
Vaughan S. Winborne for defendant appellants,

PARKER, Judge.

At issue between the parties is whether defendants are per-
sonally liable on the contract of guaranty. Insofar as pertinent
to the question presented by this appeal, G.S. 25-3-403(2) (b)
provides:

“G.S. 25-3-403. Signature of authorized representative.
* & kg *

(2) An authorized representative who signs his own
name to an instrument

* #* * #

(b) except as otherwise established between the im-
mediate parties, is personally obligated if the in-
strument names the person represented but does
not show that the representative signed in a rep-
resentative capacity, or if the instrument does not
name the person represented but does show that
the representative signed in a representative ca-
pacity.”
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Here, there was evidence to show that defendant Ian I.
Pocock was the duly elected President and defendant Laura E.
Pocock was the duly elected Secretary-Treasurer of S&S Clean-
ers, Inc. As such corporate officers, each was a “representative”
of the corporation as the word ‘“representative” is used in the
above statute. G.S. 25-1-201(35). No question has been here
raised as to their authority to act as representatives of the
corporation in connection with the loan made to it by the plain-
tiff Bank.

[1] Insofar as the fact of the Security Agreement, which con-
sisted of the note and chattel mortgage, is concerned, there can
be no question that the obligation thereby incurred is solely
that of the corporation, since the corporation is expressly named
therein as the “Borrower-Debtor (s)” and the signatures of the
two defendants show that they signed in a representative ca-
pacity as corporate officers. The present case, however, is not
brought to enforece any obligation contained in the Security
Agreement, but is brought solely to enforce the “Guaranty of
third persons” which was printed on the reverse side and which
defendants also signed. The obligation created by that instru-
ment is “separate and independent of the obligation of the
principal debtor.” Inwvestment Properties v. Norburn, 281 N.C.
191, 195, 188 S.E. 2d 342, 345 (1972). That instrument does
not name any person represented but does show that defend-
ants signed in a representative capacity. Thus, under G.S.
25-3-403 (2) (b) defendants are personally obligated on the
guaranty agreement “except as otherwise established between
the immediate parties.” Therefore, the determinative issue be-
tween the parties in this case is narrowed to whether it was
here “otherwise established.” Defendants’ assignments of error
should be considered in the light of the foregoing analysis as
to the effect which G.S. 25-3-403(2) (b) has upon the rights
of the parties under the facts of this case.

Defendants first assign error to the denial of their mo-
tion to dismiss made under Rule 12(b) (6) and to the denial of
their motion for summary judgment. These motions were prop-
erly denied. Plaintiff’s complaint was clearly sufficient to state
a claim upon which relief can be granted, and the affidavits
filed by the parties and considered by the court in connection
with the motion for summary judgment clearly fall short of
establishing that there was no genuine issue as to any material
fact. Quite to the contrary, comparison of the affidavits filed
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by the defendants with the affidavit of an official of the plain-
tiff Bank clearly demonstrates that there was a very lively issue
between the parties as to the material facts bearing upon the
determinative issue in this case.

[2] Defendants’ motion for a directed verdict made at the close
of the evidence was also properly denied. Plaintiff’s evidence
showed the making of the loan by plaintiff Bank to the prin-
cipal debtor, S & S Cleaners Inc., the execution of the written
“Guaranty of Third Persons” by defendant, plaintiff’s exten-
sion of credit in reliance on that guaranty, default by the prin-
cipal debtor, notice of default given to defendants, refusal to
pay by defendants, and damage to plaintiff. Although there was
a conflict in the evidence bearing upon the determinative issue
in this case as to whether it was, or was not, “established be-
tween the immediate parties” that defendants were not to be
personally obligated on the “Guaranty of Third Persons” which
they signed, when we view the evidence in the light most favor-
able to plaintiff, as we must when passing upon the trial court’s
ruling on defendants’ motion for directed verdict, Kelly v. Har-
vester Co., 278 N.C. 153, 179 S.E. 2d 396 (1971), we find the
evidence amply sufficient to take the case to the jury. Plaintiff’s
evidence was to the effect that both prior to and at the time the
loan was made, the Bank’s officials explained to defendants in
detail what would be required of them in the way of a personal
guaranty, and that, far from it being established that defend-
ants were not to be personally obligated, the Bank was relying
on their personal obligation and would not have made the loan
without it. Defendants’ testimony to the contrary was for the
jury to evaluate.

[3] We also find no merit in the contention made by the
defendant, Laura E. Pocock, that directed verdict should have
been allowed as to her on the grounds that the evidence shows
she received no consideration, directly or indirectly, for sign-
ing the guaranty agreement. “In a guaranty contract, a con-
sideration moving directly to the guarantor is not essential. The
promise is enforceable if a benefit to the principal debtor is
shown or if detriment or inconvenience to the promisee is dis-
closed.” Investment Properties v. Norburn, supra, p. 196.

[4] Defendants assign error to rulings of the court excluding
their testimony as to their intention at the time of signing the
guaranty not to be bound in their individual capacities. Under
G.S. 25-3-403(2) (b), a party’s undisclosed intention not to be
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personally obligated, by itself, is irrelevant. The statute makes
the signing party personally obligated ‘“‘except as otherwise es-
tablished between the immediate parties,” and it takes more than
an intention of one party undisclosed to the other to establish
the requisite understanding befween the parties. We find no
error in the court’s rulings on the evidence.

[5] Defendants assign error to the following portion of the
court’s charge to the jury:

“Our law provides that where the person is not named,
or in this case a corporation, but does show that a
representative signed in a representative capacity, that is
where words such as President or Secretary-Treasurer are
placed after names and does not show before that, or in
connection with it, the name of the corporation, that a
person who signs it in such a manner becomes personally
obligated for the instrument or obligation for the instru-
ment which he or she signed, unless that person shows by
the evidence, it was not intended as a personal obligation
but was intended as an obligation of the person from
whom he held to be in a representative capacity, such as
the corporation; in other words, the corporation.

So the plaintiff having shown, the defendants having
admitted, that they signed the purported guaranty on the
instrument and placed after their names the letters ab-
breviating President and Secretary and Treasurer, they
would be personally obligated upon such guaranty agree-
ment, unless they show, or each of them shows, that it
was intended and agreed that they signed as representatives
of the corporation and not individually, in the signing of
such an agreement.”

Although perhaps somewhat awkwardly expressed, we find no
error prejudicial to defendants in the court’s instructions to
the jury. Defendant’s contention that the quoted portion of the
charge incorrectly shifted the burden of proof to them cannot
be sustained. The statute, G.S. 25-3-403(2) (b), imposes per-
sonal obligation on the party signing under the circumstances
therein enumerated “except as otherwise established between
the immediate parties.” Therefore, unless the signing party can
establish otherwise as between himself and the other immediate
parties to the instrument, the law makes him personally obli-
gated. The clear intent of the statute is that the signing party
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has the burden to otherwise establish, else he incurs the per-
sonal obligation which the statute imposes.

[6] Defendants assign error to the denial of their motion to
set aside the jury’s verdict as to all issues. The record discloses
that when the jury first returned its verdict answering the four
issues originally submitted to it, the court noted that the
jury had failed to follow its instructions in answering the
third and fourth issues. Accordingly, the court refused to ac-
cept the jury’s answers as to those issues. Defendant’s counsel
then moved to set aside the answers to all issues, contending
“that this is a comprehensive verdict.” The Court, finding that
‘“there has been no indication that this is a compromise verdict
by the jury,” denied the motion. Thereafter, defendants’ coun-
sel, without waiving his objection to the denial of his motion
to resubmit all issues, stipulated that a single issue, the fifth
issue, be submitted, and this was done.

We find no error in the denial of defendants’ motion to
resubmit all issues. “Before a verdict is complete it must be
accepted by the court, but it is the duty of the presiding judge,
before accepting a verdict, to scrutinize its form and substance
to prevent insufficient or inconsistent findings from becoming
a record of the court. Therefore, where the findings are indefi-
nite or inconsistent, the presiding judge may give additional
instructions and direct the jury to retire again and bring in a
proper verdict, but he may not tell them what their verdict
shall be.” Edwards v. Motor Co., 235 N.C. 269, 272, 69 S.E.
2d 550, 552 (1952). Moreover, the trial judge “may vacate the
answer to a particular issue when to do so does not affect or
alter the import of the answers to the other issues,” Lee v.
Rhodes, 230 N.C. 190, 192 52 S.E. 24 674, 675 (1949). In the
present case, when the trial judge noted the inconsistency in
the jury’s answers to the third and fourth issues, which related
only to the amount of damages, it was within the court’s sound
discretion either to resubmit all issues or to resubmit only on
issues as to damages. There was no abuse of the Court’s dis-
cretion in refusing to resubmit all issues.

We have carefully examined all of defendants’ remaining
assignments of error, and find no error such as would warrant
granting another trial.

No error.

Judges HEDRICK and ARNOLD concur.
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IN THE MATTER OF THE WILL OF E. C. EDGERTON, SR., DECEASED

No. 7545C975
(Filed 7 April 1976)

1. Wills §§ 18, 60— renunciation by caveator of share in estate — burden
of proof met by propounders

The propounders in a caveat proceeding satisfied their burden

of showing that there was no genuine issue of fact in controversy

and that they were entitled to judgment as a matter of law when

they submitted caveator’s release and renunciation of his share of

testator’s estate in support of their motion for summary judgment.

2. Wills § 60— renunciation of share in estate — adequacy of considera-
tion
Caveator’s contention that there was a genuine issue of material
fact as to whether a release by him of his expected share in decedent’s
estate was supported by consideration is without merit where the
record indicates that two conveyances of land were made in exchange
for the release; moreover, decedent had an absolute right to dis-
inherit caveator, and it cannot be said that the consideration was in-
adequate because it was later determined that caveator did not receive
an adequate share of decedent’s estate.

3. Wills § 60— renunciation of share in estate — obtaining by false rep-
resentations or undue influence
Caveator’s contentions that genuine issues of material fact were
raised as to whether a release of his share in decedent’s estate exe-
cuted by him was obtained by false representations relied upon by
caveator, and by undue influence, are without merit, since no evidence
was offered to show any fraudulent misrepresentation by the decedent,
and since the averment by caveator that he always was obedient to his
father and so signed the release at his father’s, the decedent’s, direc-
tion, did not constitute a showing of undue influence.

4. Evidence § 11; Wills § 60— renunciation of share in estate — promises
of decedent — exclusion under dead man’s statute

G.S. 8-51, the dead man’s statute, operated to exclude evidence
by caveator as to unfulfilled promises by decedent to convey additional
lands to caveator in return for caveator’s execution of a release of
his share in decedent’s estate.

APPEAL by caveator from James, Judge. Judgment entered
25 August 1975 in Superior Court, SAMPSON County. Heard in
the Court of Appeals 16 March 1976.

Caveat proceeding was instituted by E. C. Edgerton, Jr.,
(Caveator) to have set aside what purported to be the will of
E. C. Edgerton, Sr. The propounders of the purported will an-
swered and alleged that caveator did not have standing as
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required by G.S. 81-32 to file caveat. [See: In re Will of Edger-
ton, 26 N.C. App. 471, 216 S.E. 2d 476 (1975), for more detailed
facts which we do not deem it necessary to repeat.]

Propounders moved for summary judgment and submitted
a paper writing, dated 9 May 1978, signed by caveator in which
is stated, “I ... E. C. Edgerton, Jr., son of E. C. Edgerton, Sr.,
claim no right to, or interest in, the estate of my father, E. C.
Edgerton, Sr., for that E. C. Edgerton, Sr., has already previ-
ously settled upon me all gifts and property rights to which I
might be entitled as an heir of my said father; and this Notice
is herewith given to set forth to all concerned my complete
satisfaction to the settlement made upon me.” Also submitted
in support of the motion for summary judgment were deeds
executed on 9 May 1973 from E. C. Edgerton, Sr., et ux to E. C.
Edgerton, Jr.

In opposition to the motion for summary judgment, ca-
veator submitted an affidavit in which he stated that he
signed the renunciation and release at the request of his father,
and he always obediently did what his father asked him to do.
The affidavit further states that the decedent promised to
convey additional land to caveator, and promised that cavea-
tor would receive his share of decedent’s estate, caveator
would sign the renunciation. Moreover, according to caveator’s
affidavit, the conveyances from decedent to caveator on 9 May
1973 were not gifts, and deeds of trust from caveator for the
benefit of E. C. Edgerton, Sr. were submitted to establish that
caveator agreed to make substantial payments to his father
for the tracts of land conveyed to him.

Concluding that caveator did not have standing to caveat,
the trial court granted summary judgment for propounders
and dismissed the caveat., Caveator appealed to this Court.

MecLeod and McLeod, by Max E. McLeod, and Johnson and
Johnson, by W. A. Johnson, for caveator appellant.

Bryan, Jones, Johnson, Hunter and Greene, by Robert C.
Bryan, and Howorth, Riggs, Kuhn and Haworth, by John
Haworth, for propounder appellees.

ARNOLD, Judge.

The essence of this appeal is whether it was proper to grant
summary judgment dismissing the caveat. Summary judgment
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is proper where “the pleadings, depositions, answers to inter-
rogatories, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material
fact and that any party is entitled to judgment as a matter of
law.” G.S. 1A-1, Rule 56.

Propounders maintain that caveator executed a renuncia-
tion and release to any interest in decedent’s estate, and, pur-
suant to G.S. 31-32, caveator no longer has standing to file a
caveat. It is asserted by caveator that the paper writing did
not constitute a valid release and renunciation, that the same
was not supported by valuable consideration; that caveator was
induced to sign the instrument by false representation made
by decedent and relied upon by caveator; that caveator was
unduly influenced to sign the paper writing; and that caveator
signed it in reliance upon unfulfilled promises and assurances
by decedent to convey him additional land.

Since the propounders moved for summary judgment it was
incumbent upon them to convince the trial court that no genuine
issue as to any material fact existed, and that they were en-
titled to judgment as a matter of law. The critical question for
determination by the trial court was whether the pleadings,
depositions, answers to interrogatories, admissions on file, to-
gether with the affidavits, established a genuine issue as to
any material fact. Tuberculosis Assoc. v. Tuberculosis Assoc.,
15 N.C. App. 492, 190 S.E. 2d 264 (1972).

The burden is on the moving party to show that there is
no genuine issue of material fact regardless of who will have
the burden of proof on the issue concerned at the trial. Whitley
v. Cubberley, 24 N.C. App. 204, 210 S.E. 2d 289 (1974). Once
the movant establishes that there is no genuine issue of material
fact the movant must further prove that he is entitled to judg-
ment as a matter of law. Van Poole v. Messer, 19 N.C. App.
70, 198 S.E. 2d 106 (1973).

[1] In the case at bar the propounders satisfied their burden
of showing that there was no genuine issue of fact in con-
troversy and that they were entitled to judgment as a matter
of law when they submitted caveator’s release and renunciation
in support of their motion for summary judgment. See G.S.
31-32; In re Ashley, 23 N.C. App. 176, 208 S.E. 2d 398 (1974).

The moving parties having carried their burden, “the
opposing party may not rest upon the mere allegations of . . .
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pleading but must respond with affidavits or other evidentiary
matter which sets forth specific facts showing that there is a
genuine issue for trial.” G.S. 1A-1, Rule 56 (e) ; U. S. Steel Corp.
v. Lassiter, 28 N.C. App. 406, 221 S.E. 2d 92, 94 (1976). Where a
motion for summary judgment is supported by proof which
would require a directed verdict in his favor at trial he is
entitled to summary judgment unless the opposing party comes
forward to show a triable issue of material fact. The opposing
party does not have to establish that he would prevail on the
issue involved, but merely that the issue exists. Millsaps v. Con-
tracting Co., 14 N.C. App. 321, 188 S.E. 2d 663 (1972).

Caveator did not rest upon his pleadings but submitted affi-
davits and documents in opposition to the motion for summary
judgment. In order to show the existence of a genuine issue
of material fact it was necessary for caveator to offer specific
proof which would raise a question as to whether the paper writ-
ing of 9 May 1973 constituted a valid renunciation.

[2] With respect to caveator’s assertion that there is a genuine
issue of material fact as to whether the release was supported
by consideration the record indicates that two conveyances of
land were conveyed in exchange for the release. The release by
an heir of an expectant share is binding if the release is given
for a valuable consideration and the consideration given for
the release is not “grossly inadequate,” or procured by fraud
or undue influence. Price v. Davis, 244 N.C. 229, 93 S.E. 2d 93
(1956).

The decedent had an absolute right to disinherit caveator,
and we cannot say that the consideration was inadequate be-
cause it was later determined that caveator did not receive an
adequate share of decedent’s estate.

[31 Caveator’s contentions that genuine issues of material fact
were raised as to whether the paper writing was obtained by
false representations relied upon by caveator, and by undue in-
fluence, are without merit.

If at the time a promise was made by the decedent it was
made with the intention by decedent not to perform, and the
caveator reasonably relied on the promise to his injury, there
would be a question of whether the promise amounted to a
misrepresentation of a material fact which would support an
action for fraud. However, no evidence was offered to show
any fraudulent misrepresentation by the decedent. The only evi-
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dence presented concerned unfulfilled promises, and an unful-
filled promise will generally not support an action for fraud.
Gribble v. Gribble, 25 N.C. App. 366, 213 S.E. 2d 376 (1975).

Agssuming arguendo that the evidence relating to unfulfilled
promises by decedent to convey additional lands to caveator did
raise a question of fraudulent misrepresentation, the evidence
was not admissible for reasons hereafter stated. “If the matters
stated in the pleadings, affidavits and depositions are not ad-
missible in evidence, they should be stricken and not considered
by the court.” North Carolina Nat. Bank v. Gillespie, 28 N.C.
App. 237, 220 S.E. 2d 862, 866 (1976).

Moreover, we find no evidence of undue influence by de-
cedent on caveator. The averment by caveator that he always
was obedient to his father and did what his father told him to
do does not constitute a showing of undue influence in the sense
that it was a fraudulent influence. See Greene v. Greene, 217
N.C. 649, 9 S.E. 2d 413 (1940).

[4] There is merit in propounder’s argument that G.S. 8-51
(the dead man’s statute) makes inadmissible the caveator’s
averments regarding unfulfilled promises by decedent to convey
additional lands to caveator in return for caveator’s execution
of the release. The statute, as pertinent to this issue, provides
that “ . .. a party shall not be examined as a witness in his
own behalf or interest . . . against the executor, administrator
or survivor of a deceased person ... or a person deriving his
title or interest from, through or under a deceased per-
son . .., concerning a personal transaction or communication
between the witness and the deceased person . . . . ” The
caveator and propounders come within the ambit of G.S. 8-51,
and we hold that the statute operates to exclude evidence by
caveator concerning any personal transactions or communica-
tions between him and decedent. See In re Will of Lomax, 226
N.C. 498, 39 S.E. 2d 388 (1946).

It might be argued by caveator that since propounders in-
troduced an affidavit containing testimony of Mrs. E. C. Edger-
ton, Sr., executrix of the will, concerning the execution of the
release and the delivery of deeds in exchange for the release,
that the door was opened under an exception contained within
G.S. 8-51. [See Stansbury, N. C. Evidence, Brandis Revision,
Exceptions—*“Opening the door,” § 75] An examination of the
affidavit, however, reveals that while Mrs. Edgerton testified
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concerning the execution of and identity of the renunciation
and certain instruments, there was no testimony concerning
promises which decedent did or did not make. We therefore
hold that evidence by caveator concerning promises made by
decedent is excluded.

We disagree with caveator’s contention that the affidavits
which he submitted present ample proof that the renunciation
he signed was invalid. Caveator’s competent evidence was not
sufficient to show the existence of any genuine issue as to a
material fact. Inasmuch as the renunciation is a ‘“‘release of all
rights on the part of E. C. Edgerton, Jr., to share in the estate
of E. C. Edgerton, Sr.,” Mr. Edgerton, Jr., does not have
standing to caveat his father’s purported will, and the pro-
pounders are entitled to judgment as a matter of law.

We have examined caveator’s remaining assignments of
error and we find no error. The judgment appealed from is

Affirmed.

Judges MORRIS and HEDRICK concut.

FIRST NATIONAL CITY BANK v. JOHN McMANUS

No. 75188C815
(Filed 7 April 1976)

1. Money Received § 1— money paid under mistake of fact
Money paid to another under a mistake of fact may be recovered
provided the payment has not caused such a change in the position
of the payee that it would be unjust to require a refund.

2, Money Received § 2; Pensions— overpayment of pension benefits —
mistake of fact — recovery of overpayment

Where defendant had vested benefits of $16,880.45 in his former
employer’s pension plan, the employer directed the pension plan
trustee to pay this amount to defendant in ten annual installments,
but the trustee, as the result of clerical error, paid defendant $1,688.05
per month for 13 consecutive months for a total of $21,944.65 instead
of his entitlement of $3,376.10, and defendant had no actual knowl-
edge of the amount of the vested benefits due him or the manner in
which the payments were to be made, it was held: (1) the overpay-
ment was made under a mistake of fact; (2) defendant has been un-
justly enriched by the overpayment; (8) plaintiff trustee’s negligence
and defendant’s ostensible good faith, standing alone, constitute an
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insufficient defense to the trustee’s claim for repayment; (4) defend-
ant did not irrevocably change his position so that it would be unjust
to require him to repay the amount he received over his entitlement of
$3,376.10 by the fact he has incurred increased tax liability, has had
to retain attorneys and accountants, and has invested the funds in a
business wherein the funds have not been maintained in a separate
liquid account or form; and (5) the trustee is entitled to recover from
defendant the $18,568.55 overpayment.

APPEAL by plaintiff from Collier, Judge. Judgment entered
2 June 1975 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 10 February 1976.

In its complaint and amended complaint, plaintiff, the trus-
tee for the “Employees’ Pension Plan of Lanvin-Charles of the
Ritz, Inc. and Related Companies,” alleged that defendant, “a
qualified participant under the pension plan,” should have re-
ceived through February 1974 only $3,376.10 in annual install-
ments of $1688.05, ¢ . .. but by mistake of fact on the part of
the plaintiff . . . ” defendant actually received “ . . . the total
sum of $21,944.65, Thus, by [reason of the] mistake of fact
the plaintiff has made an overpayment of $18,568.55 to the
defendant, and the defendant has been unjustly enriched by
receiving said amount to which he has no right or claim of
entitlement.”

Plaintiff further alleged that, as soon as the error was
discovered, it immediately notified defendant of the error and
“ ... requested that the sum be returned to the plaintiff. How-
ever, the defendant has failed and refused to repay all or any

part of the overpayment to the plaintiff. . ..” , who reimbursed
the pension fund “ . .. in the amount of $18,568.55, the amount
of the overpayment. . . . ” Plaintiff sought recovery from de-

fendant of the same amount reimbursed by it to the fund ac-
count.

Defendant’s answer, denying the material allegations raised
by plaintiff, asserted, inter alia, that he received the monies
in “good faith” and further counterclaimed that

“ . .. as the result of the negligence of the plaintiff and
the breach of standards of fiduciary duty owed by the
plaintiff to the defendant in administration of the Plan,
the defendant has incurred income tax liability in excess of
that which he otherwise would have incurred and has paid
taxes due thereby, has been compelled to employ legal
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counsel and other advisors and consultants as a result of
the negligence and breach of fiduciary standards by the
plaintiff and the plaintiff has been damaged in the amount
of at least $18,568.55.”

Plaintiff’s reply denied defendant’s counterclaims, main-
tained that it failed to state a claim upon which relief can be
granted and argued that if plaintiff had been negligent, the
defendant is barred from recovery by reason of his own negli-
gence.

Plaintiff and defendant each subsequently moved for sum-
mary judgment. According to plaintiff’s affidavits and support-
ing documentation, defendant was entitled to $16,880.45 payable
in ten annual installments and knew this, but that, as the result
of a clerical error, defendant received $1688.05 per month for
13 consecutive months for a total of $21,944.65 instead of his
actual lawful entitlement of $3,376.10.

Defendant’s affidavit indicated that he had sought from a
Ralph Nierenberg, of the pension plan committee, a lump sum
payout and that Nierenberg assured defendant that they would
try to “ ‘work it out the best way they can.’” Defendant con-
tended that the 13 payments actually received seemed to be in
response to his request and that as a result of the payout process
he has incurred significantly increased tax liability, has had
to retain, at a significant cost, attorneys and accountants and
that he has “invested the proceeds in a business operation, along
with other funds . .. and did not maintain . . . a separate liquid
account or form.”

Based on the foregoing information, the trial court entered
judgment containing the following uncontroverted facts:

“l. That the parties hereto are properly before the Court
and that the court has jurisdiction of the subject matter
of this case.

2. That until December 31, 1972, the defendant was an
employee of Lanvin-Charles of the Ritz, Inc., and was a
qualified participant under its pension plan, the Employees
Pension Plan of Lanvin-Charles of the Ritz, Inc., and
Related Companies; that the plaintiff was a trustee of the
Employees Pension Plan.

3. That the defendant, upon leaving the employ of his em-
ployer, requested of one Ralph Nierenberg, an officer of
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his employer and one of the three members of the pension
committee, whose function it was to determine the handling
of benefits under the pension plan, that he be paid his
vested benefits under the plan in a lump sum as soon as
possible; that Ralph Nierenberg neither acceded to nor
denied the request, but responded that the matter would be
handled by the employer so that they would ‘work it out
the best way we can.’

4, That on or about January 22, 1973, the defendant made
formal application for vested termination benefits under
the plan on a form furnished by the employer or the plain-
tiff trustee; that said form did not provide for the applicant
to request the manner of payout and no such request was
made by defendant on the form.

5. That on or about February, 1973, Lanvin-Charles of the
Ritz, Inc., pursuant to the pension plan, instructed the
plaintiff trustee to make payment to the defendant of his
vested termination benefits by paying the defendant the
sum of $16,880.45, such payments to be made in the amount
of $1,688.05 for nine (9) annual installments and a final
annual payment of $1,688.00.

6. That a copy of the application form submitted by the
defendant, including thereon instructions to the trustee con-
cerning the manner of payout, among other matters, was
mailed to the defendant on or about February 8, 1973, and
defendant received the completed form shortly thereafter.

7. That the plaintiff trustee had all the facts applicable to
the manner of payment and the vested termination benefits
of the defendant available to it and, as the result of a
clerical error on the part of the plaintiff trustee, plaintiff
trustee made payments on a monthly basis of a sum of
$1,688.05 per month for a period of 13 months, at which
time the total payments to the defendant amounted to
$21,944.65.

8. That, upon receiving the payments, the defendant had
no actual knowledge of the manner in which the payments
were to be made and assumed that the payments were
being made in the ordinary and routine course of the distri-
bution of his vested benefits.

9. That after the plaintiff had made 13 monthly pay-
ments for a total of $21,944.65, its error in making the
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payments was discovered. The defendant, at that time if pay-
ments had been made in the manner instructed by the em-
ployer to the plaintiff trustee, would have received a total of
$3,376.10. The defendant was notified of the error by letter
from plaintiff dated February 25, 1974, and a demand for
a refund of $18,568.55, the amount of the overpayment
based upon the schedule of annual payments of $1,688.05 as
directed by the employer to the trustee, was made.

10. That, upon learning of the error of the plaintiff in
paying out the sum of $21,944.65, the employer Lanvin-
Charles of the Ritz, Inc. made demand upon the plaintiff
trustee for reimbursement to the trust fund of the Employees
Pension Plan of Lanvin-Charles of the Ritz, Inc. and Re-
lated Companies in the amount of $18,568.55, as reimburse-
ment for the payments made to defendant; that plaintiff
trustee, First National City Bank, did so reimburse the
trust fund of the Pension Plan for the error in payout on
or about February 22, 1974.

11. That the accelerated payout of the vested benefits un-
der the plan to the defendant resulted from the error of
the plaintiff First National City Bank.

12. That the vested benefits of the defendant in the plan,
based upon computations furnished to the trustee by actu-
aries, amounted to $16,880.45. There is no evidence that
the defendant had actual knowledge of the total of the
vested benefits due him under the plan.

13. That the defendant paid Federal and State income
taxes on the full amounts of the distributions to him in
each of the tax years 1973 and 1974, which distributions
resulted in substantially increased tax liabilities over the
tax liabilities which would have been incurred had the
payment been made by plaintiff trustee according to the in-
structions from the employer.

14. That the defendant has employed advisors and attor-
neys and has incurred costs and fees for advice regarding
the demand of the plaintiff for overpayment.”

The trial court then held that defendant “has changed his posi-
tion and incurred substantial liabilities . . . ””, and that “ . . . de-
fendant has not been unjustly enriched by the accelerated
payment to him of $16,880.45, the amount of his vested benefits
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under the plan, but has been unjustly enriched by the payment
of the excess amount above his vested benefits of $5,064.20.” The
court then determined that defendant “is entitled to retain the
sum of $16,880.45 ... [but] [t]hat the plaintiff, First National
City Bank, is entitled to recover from the defendant . . . the
sum of $5,064.20, . . . ” Plaintiff appealed.

Smith, Moore, Smith, Schell & Hunter, by Martin N. Erwin
and Benjamin F. Dawvis, Jr., for plaintiff appellant.

Block, Meyland & Lloyd, by Thomas J. Robinson, Jr., for
defendant appellee.

MORRIS, Judge.

Plaintiff appellant, contending that the money was paid
out to the defendant payee under a mistake of fact, maintains
that defendant, unjustly enriched and unable to construct an
adequate defense in law or equity, must accede to plaintiff’s
demand for repayment. We agree.

[1] The issue of who stands for the loss and disappointment
when money has been disbursed under some mistaken belief
of entitlement is always problematic. Our Supreme Court, struec-
turing the problem along lines of equity, justice and trans-
actional security, broadly holds that “ . . . money paid to
another under the influence of a mistake of fact . .. may be
recovered, provided the payment has not caused such a change
in the position of the payee that it would be unjust to require
a refund.” Guaranty Co. v. Reagan, 256 N.C. 1, 9, 122 S.E. 2d
774 (1961); Dean v. Mattox, 250 N.C. 246, 108 S.E. 2d 541
(1959) ; Allgood v. Trust Co., 242 N.C. 506, 88 S.E. 2d 825
(1955) ; Johnson v. Hooks, 21 N.C. App. 585, 205 S.E. 2d 796
(1974) ; cert. denied 285 N.C. 660. Also see 66 Am. Jur. 2d, Res-
titution and Implied Contracts, § 135, pp. 1066-1067.

[2] There is no question but that the clerical error arising
under this fact situation is sufficient to denominate the pay-
ment by plaintiff to defendant as one made under a mistake of
fact. Simms v. Vick, 151 N.C. 78, 65 S.E. 621 (1909) ; Harring-
ton v, Lowrie, 215 N.C. 706, 2 S.E. 2d 872 (1939); also see:
Continental Oil Co. v. Jones, 191 So. 2d 895 (La. Ct. App. 1966).
Moreover, plaintiff’s negligence, if any, and defendant’s osten-
sible good faith, standing alone, constitute an insufficient de-
fense to plaintiff’s claim for repayment. Dean v. Mattoz, supra;
Allgood v. Trust Co., supre; also see: Salvali v. Streator Town-
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ship High School Dist. No. 40, 51 Ill. App. 2d 1, 200 N.E. 2d
122 (1964) ; Westamerica Securities, Inc. v. Cornelius, 214 Kan.
301, 520 P. 2d 1262 (1974). Also see: 70 C.J.S., Payment,
§ 157(d), p. 371; 66 Am. Jur. 2d, Restitution and Implied Con-
tracts, § 131, pp. 1063-1064,

Thus, when stripped of its considerable detail, this case
essentially turns on whether the overpayment of $18,568.55 to
defendant “ . . . caused such a change in the position of the
other party [i.e. payee] that it would be unjust to require him
to refund [the money].” 66 Am. Jur. 2d, Restitution and Implied
Contracts, § 135, p. 1066. Stated differently, “ . . . the crucial
question in an action of this kind is, to which party does the
money, in equity and good conscience, belong? Allgood, supra,
at 512.

The change of position concept, usually framed in terms of
equity and fair play, ultimately focuses attention on the payee’s
behavior and reaction to the payment and will warrant retention
of the money given to the payee under a mistake of fact only
when the payee’s change of position resulting from the payment
is obviously * . . . detrimental to the payee, material and ir-
revocable and [generates a condition] such that the payee can-
not be placed in status quo.” Westamerica Securities, Inc., supra,
at 309. Though the issue is never simple or easily explained, we
are of the opinion that “[a] change of position is not detri-
mental, and is not a defense, if the change can be reversed, or
the status quo can be restored, without expense.” 40 A.L.R. 24,
What Constitutes Change of Position by Payee so as to Pre-
clude Recovery of Payment Made Under Mistake, § 2, p. 1001.
The burden of such an irrevocable and material change of posi-
tion that the payee cannot be placed in status quo is on the
payee. 66 Am. Jur. 2d, Restitution and Implied Contracts, § 135.

Here, defendant payee asserts that the change of position
resulted from the increased tax liability generated by the pay-
ment, the necessity and cost of defending his stake in this
matter and the faet that the fund proceeds have been invested
“in a business operation” wherein the funds in question have
not been maintained “in a separate liquid account or form.” We
cannot, as a matter of law, perceive increased tax liability or
defense costs as a “change of position” sufficient to bar plain-
tiff’s recovery. Defendant can apply for tax refunds if a refund
is in order, and the cost of resolving a dispute is simply part
of the price all parties must bear when challenged with the pros-
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pect of a lawsuit. Moreover, the fact that defendant invested in
a business cannot, by itself and without other faects, raise a
change of position defense. Defendant, in his affidavit, chose
only to say that he had invested the money with other funds in
a business venture. For reasons best known to him, he did not
give any other information, except that he did not maintain a
“separate liquid account or form.” He has disclosed no reason
that the money cannot be refunded. Where a payee uses ““ . .. the
erroneous payment to acquire property of value . .. [there can
be no] detrimental change of position.” 40 A.L.R. 2d, supra,
§ 5, p. 1015; also see Guaranty Co. v. Reagan, supra; Ohio Co.
v. Rosemeier, 32 Ohio App. 2d 116, 288 N.E. 2d 326 (1972);
Westamerica Securities, Inc., supra. Defendant simply received
a benefit to which he had no entitlement. When defendant in-
vested the funds in a business venture, he merely transferred
his interest from a cash position to some type of equity position.

Plaintiff, having agreed to pay defendant the amount due
him under the pension plan in annual installments, is entitled
to the use of the funds erroneously paid defendant for the period
pending payment under the provisions of the plan.

We reach the conclusion that the court should have
allowed plaintiff’s motion for summary judgment and denied
defendant’s motion.

Reversed.

Judges VAUGHN and CLARK concur.

TROY ANDERSON, ADMINISTRATOR OF THE ESTATE OF WIL-
LIAM RUSSELL ANDERSON, DECEASED v. ADDIE EDWARDS

SMITH

No. 7538C677
(Filed 7 April 1976)

1. Trial § 38— requested instructions given in substance — no error
The trial court in a wrongful death action did not err in failing
to charge the jury in accordance with plaintiff’s request for instruec-
tions as to the duty the law imposes upon a motorist who sees, or by
the exercise of reasonable care should see, children on or near the
highway, since the court’s instructions were in essence those requested
by plaintiff.
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2. Automobiles §§ 63, 90— darting child — instruction proper

The trial court in a wrongful death action did not err in instruct-
ing the jury with respect to a child darting from a place of conceal-
ment into the path of a motorist since there was evidence in this
case from which the jury could find that the child came from behind
an obstruction, bushes and briers growing in a ditch, and moved onto
the road in front of defendant’s oncoming automobile so suddenly
that defendant could not stop or otherwise avoid injuring the child.

3. Automobiles § 63— striking child — failure te sound horn — directed
verdict or judgment n.o.v. improper

In an action for wrongful death of a child resulting from defend-
ant’s allegedly negligent operation of her automobile, plaintiff was
not entitled to directed verdict or judgment n.o.v. on the ground that
defendant’s own testimony indicated that she failed to sound her horn
after observing children near the highway, since such testimony merely
provided the jury with an additional circumstance to be evaluated
by them in determining whether defendant was guilty of any negli-
gence which was the proximate cause of the child’s death.

APPEAL by plaintiff from James, Judge. Judgment entered
14 March 1975 in Superior Court, PirT County. Heard in the
Court of Appeals 19 November 1975.

Civil action for wrongful death of a child. Plaintiff alleged
and defendant denied that the child’s death was proximately
caused by defendant’s negligence in operating her automobile.

The parties stipulated that the child was born 15 February
1969 and that he died as a result of injuries received 22 January
1974 when he was struck by an automobile operated by defend-
ant on Rural Paved Road No. 1529. There was evidence that at
the scene of the accident the road was straight and level, ran
east and west, was paved to a width of 16 feet 10 inches, and
had on the north side a dirt shoulder 10 feet 8 inches wide
between the edge of the pavement and a ditch. The house in
which the child lived was on the south side of the road. Across
the road from the house and north of the ditch was a pasture.
The accident occurred shortly after 5 p.m. The weather was
clear and the sun was shining.

Plaintiff’s evidence showed: Shortly before the accident
the child was playing with four children in the yard of his
house on the south side of the road. He crossed the road and
was seen in the pasture on the north side of the road. His
mother stepped to the porch of the house to call him back. Be-
fore she could do so, he “started running kinda’ slanting across
the road.” Defendant’s car was approaching from the east and
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“it looked like it was running some kinda’ fast.” The car
braked and skidded but struck the child in the middle of the
road, killing him instantly. The car left skid marks of 67 feet.
Defendant did not blow her horn prior to striking the child.

Defendant’s evidence showed: As she was driving west on
the road at approximately 40 miles per hour and when she was
about 200 feet from the house, she saw some children standing
on the left of the road in the yard of the house. She took her
foot off the accelerator and slowed down. She didn’t see anybody
on the right-hand side of the road until she was about 100 feet
away, when she first saw the child. When she first saw him,
he was part crawling and part walking out of the ditch on her
right. She put on her brakes and tried to stop. The child came
on across the road, and she “went to stopping” as hard as she
could. She did not blow her horn; she did not have time. She
had her mind all on stopping and did all she could to stop. She
stopped as she hit the child.

There was also evidence that the ditch out of which the
child came was about 4 to 5 feet deep, had sloping sides, and
was grown up with briers and bushes. One of defendant’s wit-
nesses described the growth on the ditch banks as extending a
little above the shoulder of the highway.

The jury answered the first issue “No,” finding that the
child’s death was not caused by negligence of defendant. From
judgment that plaintiff recover nothing of defendant, plaintiff
appealed.

James, Hite, Cavendish & Blount by Robert D. Rouse 111
for plaintiff appellant.

Gaylord, Singleton & McNally by Louis W. Gaylord, Jr.,
and Phillip R. Dixon for defendant appellee.

PARKER, Judge.

[1] Plaintiff first assigns as error that the court failed to
charge the jury in accordance with plaintiff’s request for in-
structions as to the duty the law imposes upon a motorist who
sees, or by the exercise of reasonable care should see, children
on or near the highway. Although the court did not instruct the
jury in the exact language requested, plaintiff concedes that the
court gave similar instructions, and comparison reveals that
the instructions given were in essence those requested. A litigant
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is not entitled to have the trial judge instruct the jury in the
exact words formulated by the litigant, Key v. Welding Sup-
plies, Inc., 5 N.C. App. 654, 169 S.E. 2d 27 (1969), “it being
sufficient if the pertinent and applicable instructions requested
are given substantially in the charge.” 7 Strong, N. C. Index
2nd, Trial § 38, p. 348. This was done in the present case .

In the present case the court instructed the jury as follows:

“A motorist who sees or by the exercise of reasonable
care should see a child on or near the highway, must recog-
nize that children have less discretion than do grown per-
sons—adults—and that they may sometimes run into the
road or across the path of the motorist.

Therefore, under our law, due care requires the motor-
ist to maintain a vigilant outlook to give a timely warning
of his approach, and to drive at such speed and in such a
manner that he or she can control the vehicle, if a child or
in the event a child, in obedience to some childish impulse,
should attempt to cross the road or highway in front of the
vehicle.”

This instruction contains the substance of the instruction re-
quested by the plaintiff and is a correct formulation of the
applicable law as long established in this State. “It has long
been the rule in this State that the presence of children on or
near a highway is a warning signal to a motorist, who must
bear in mind that they have less capacity to shun danger than
adults and are prone to act on impulse. Therefore, ‘the presence
of children on or near the traveled portion of a highway whom
a driver sees, or should see, places him under the duty to use due
care to control the speed and movement of his vehicle and to
keep a vigilant lookout to avoid injury.”” Winters v. Burch,
284 N.C. 205, 209, 200 S.E. 2d 55, 57 (1973). We find no merit in
plaintiff’s first assignment of error.

[2] Plaintiff’s second assignment of error, based on his Ex-
ceptions 7 and 8, calls in question 2 portions of the court’s
charge to the jury. In the portion which is the subject of Ex-
ception No. 7, the court instructed the jury in substance that
whether a motorist acted as a reasonably careful and prudent
person would act is a factual question to be determined in the
light of all relevant circumstances, including “whether the child
came quickly into or darted out from a place of concealment or
some place in which he was not easily seen.” In the portion of
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the charge which is the subject of Exception No. 8, the court
ingtructed the jury as follows:

“Accordingly, if a driver is proceeding along a high-
way in a lawful manner, using ordinary and reasonable
caution for the safety of others, including children, that
motorist will not be held liable for striking a child whose
presence on the highway could not reasonably be foreseen.
Under ordinary circumstances, a motorist is not required
to anticipate the appearance of a child in the pathway
of the motorist from behind a parked vehicle or other
obstructions, so suddenly that he cannot stop or otherwise
avoid injuring the child.”

Plaintiff contends that although such instructions might be
proper in a typical “darting child” case in which a motorist
had no other warning before the child suddenly appeared in his
path, the giving of such instructions in this case constituted
prejudicial error. He points to the evidence in this case that
other children were present in the vicinity and that defendant
acknowledged she had seen these children while she was yet
200 feet distant from the point where she struck the child.
Plaintiff maintains that the presence of these other children
in this case placed defendant under a greater than normal duty
of care and that by their presence she was already on notice to
anticipate unexpected movements by some child in the area. He
also points to defendant’s testimony that she had seen the child’s
head and back as he was “crawling” from the ditch as further
distinguishing this from the typical “darting child” situation.

We find no error in the court’s giving the instructions
which are the subjeet of plaintiff’s Exceptions 7 and 8. The
evidence shows that the other children referred to were on the
south side of the road, defendant’s left side as she traveled
westwardly on the highway. The evidence was that these children
were in the yard of the house and there was no evidence they
were on the shoulder of the road or close to the pavement. There
was no evidence that they were moving toward the road. On the
contrary, there was evidence that they were “standing quietly.”
The child who was struck suddenly emerged from the partially
obscured ditch on the right-hand side of the road. Defendant
first saw the child coming from the ditch on her right when she
was only 100 feet away, and there was no evidence she could
have seen him any earlier. There was evidence that when she
first saw the children on her left she was traveling 40 miles
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per hour, well within the speed limit. At that speed her car was
moving just over 58 feet per second. Even if, as she testified,
she took her foot from the accelerator and began to slow down
as soon as she saw the children in the yard, there would have
been only approximately two seconds time elapse before she
traveled the additional 100 feet to the point where she could
first see the child emerging from the ditch. Thus there was evi-
dence in this case from which the jury could find that the child
came from behind an obstruction and moved onto the road in
front of defendant’s oncoming automobile so suddenly that de-
fendant could not stop or otherwise avoid injuring the child.
In our opinion the instructions given by the court to which
plaintiff now excepts, when read contextually with the re-
mainder of the charge, correctly applied the law arising on the
evidence in this case. See: Allen v. Foreman, 18 N.C. App. 383,
197 S.E. 2d 32 (1973). Plaintiff’s second assignment of error
is overruled.

[31 Plaintiff’s third and fourth assignments of error are
directed to the court’s refusal to grant his motions for a directed
verdict on the first issue of negligence and for judgment not-
withstanding the verdict. Plaintiff contends these rulings were
error “on the basis that defendant, by her own testimony, spe-
cifically testified that she saw small children on or near the
highway at a distance of 200 feet and from such time that she
first observed small children, she failed to give a timely warn-
ing of her approach by sounding her horn.” We do not agree.
In the first place, defendant did not testify that she saw small
children on the highway; she testified that she saw them “on
the left of the road, in the yard of Mrs. Anderson’s house.”
There was other evidence which placed these children in the
yard of the house at distances from 21 to 30 feet from the high-
way, and there was no evidence that any child other than the
child who was killed was on the highway at the time defend-
ant’s car was approaching. Defendant’s testimony that she did
not sound her horn merely provided the jury with an additional
circumstance to be evaluated by them in determining whether
defendant was guilty of any negligence which was the proximate
cause of the child’s death. Clearly, the evidence here was not
such as to require a directed verdict in favor of the plaintiff,
who carried the burden of proof. We find no error in denial of
plaintiff’s motions for a directed verdict or for judgment not-
withstanding the verdict on the first issue,
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Finally, plaintiff contends the court erred in not setting
aside the verdict as being contrary to the weight of the evidence.
“A motion to set aside the verdict as being contrary to the
greater weight of the evidence is addressed to the discretion of
the trial court, and its ruling thereon will not be reviewed in
the absence of a showing of abuse.” Chalmers v. Womack, 269
N.C. 433, 437, 152 S.E. 2d 505, 508 (1967). No abuse of discre-
tion has been shown.

No error.

Judges HEDRICK and ARNOLD concur.

KEN-LU ENTERPRISES, INC. v. PAULINE NEAL

No. 7521DC745
(Filed 7 April 1976)

1. Limitation of Actions § 4— counterclaim under Truth-In-Lending Act
— statute of limitations

In an action to recover under installment sales contracts, the
10-year limitation peried of G.S. 1-47(2) for counterclaims on sealed
instruments did not apply to permit defendant to file a counterclaim
for damages under the Federal Truth-in-Lending Act after the one-
year limitation of that Federal Act since G.S. 1-47(2) is inconsistent
with the 1974 amendment to the Federal Act, 15 U.S.C. § 1640 (h).

2. Pleadings § 11— actions on evidences of debt — counterclaim under
Truth-In-Lending Act
Defendants who are sued on evidences of debt may not assert
potential liability of the creditor under the Federal Truth-in-Lending
Act as a counterclaim or defense in such action so far as any damages
other than actual damages.

APPEAL by defendant from Clifford, Judge. Order entered
29 July 1975 in District Court, ForRSYTH County. Heard in the
Court of Appeals 14 January 1976.

On 14 May 1975, plaintiff, Ken-Lu Enterprises, Inc., filed
this action against defendant Neal, alleging that defendant was
in default on a series of four installment sales contracts, en-
tered into between defendant and plaintiff on 14 December
1972, 20 March 1973, 10 October 1973, and 1 November 1973,
and seeking possession of the items sold pursuant to those con-
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tracts, and $433.10 plus reasonable attorney’s fees, interest, and
costs.

Defendant filed and served upon plaintiff an answer and
counterclaim on 11 June 1975. Defendant’s counterclaim sought
to recover statutory damages, attorney’s fees and costs from
plaintiff based on violations in each of the aforesaid installment
sales contracts of the Federal Truth-in-Lending Act, 15 U.S.C.
§ 1601, et seq., (hereinafter the “Act”) and Federal Reserve
Regulation Z, 12 C.F.R. Part 226 adopted by the Board of Gov-
ernors of the Federal Reserve System pursuant to the Act. De-
fendant asserted in her counterclaim that the district court had
jurisdiction of the counterclaim by virtue of 15 U.S.C. § 1640 (e)
and G.S. 1-47(2).

Plaintiff filed a motion seeking dismissal of defendant’s
counterclaim “on the ground of failure to comply with the one-
year statute of limitation of the Truth-in-Lending Act, 15 U.S.C.
§ 1640 (e).” Plaintiff further moved for judgment on the plead-
ings as to its claim for relief. The court entered an order grant-
ing plaintiff’s motion to dismiss defendant’s counterclaim and
denying plaintiff’s motion for judgment on the pleadings. Plain-
tiff’s motion to dismiss defendant’s counterclaim was granted
on the grounds that “the defendant’s counterclaim is barred by
the applicable federal statute of limitations and by the October
28, 1974, amendment to the said [Truth-in-Lending] Act as
contained in 15 U.S.C. § 1640 (h).”

From that portion of the court’s order dismissing her
counterclaim, defendant appeals.
A. Carl Penney, for plaintiff appellee.

Jim D. Cooley and Gerald C. Kell, for defendant appellant.

MARTIN, Judge.

The issue for our determination is whether the one-year
limitation in the Federal Truth-in-Lending Act and the October
28, 1974 amendment to the Aect as contained in 15 U.S.C.
§ 1640 (h) bar the instant counterclaim.

Defendant admits that she did not file within the Act’s
one-year period, but contends that G.S. 1-47(2) permits such a
filing within ten years under the following circumstances:

“Upon a sealed instrument against the principal thereto.
Provided, however, that if action on a sealed instrument is
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filed, the defendant or defendants in such action may file
a counterclaim arising out of the same transaction or trans-
actions as are the subject of plaintiff’s claim, although a
shorter statute of limitations would otherwise apply to de-
fendant’s counterclaim. . . .”

As Professor Navin noted with respect to G.S. 1-47(2) in
48 N.C. L. Rev. at 548, “[p]rior to 1969, a buyer who signed a
negotiable promissory note as part of a consumer credit trans-
action could have found himself being sued by the holder when
the statute of limitations on any claim he had against the seller
had long since run. . .. An enactment by the 1969 General
Assembly attempted to deal with . . . [this problem]. This
legislation amended the statute of limitations section concern-
ing sealed instruments to provide that the maker of the sealed
instrument can assert any claim arising out of the transaction
against . . . the plaintiff . . . even though a shorter statute of
limitations would otherwise bar such a claim. . . . The Act . . .
states that the purpose underlying it is ‘to insure that if a suit
may be maintained on a contract against one contracting party,
the other contracting party will not be allowed to escape his
contractual obligations by the passage of time or the transfer
of contract rights.””

In some states, though not in all, the courts will permit
the consumer to counterclaim for damages if the creditor sues
to collect on the transaction in which the breach occurred, even
when the creditor’s suit is brought several years after the trans-
action. This is a loophole in the one-year cutoff rule that exists
in a number of states. Truth-in-Lending is a federal law which
should be uniformly applied to consumers in all states. How-
ever, the courts are divided in a situation where a creditor sues
a consumer to collect on a debt and the consumer wants to
counterclaim for damages for breach of Truth-in-Lending, and
where the loan and the truth-in-lending violation are more than
one year old.

One case decided February 12, 1974, involved a home im-
provement contract on which the consumer defaulted after two
years. The contractor sued to foreclose his mortgage and the
consumer counterclaimed for damages for an alleged violation
of Truth-in-Lending. However, the consumer’s counterclaim was
not allowed because he had requested damages more than a year
after the alleged violation occurred. Gillis v. Fisher Hardware
Co., 289 So. 2d 451 (Fla. App. 1974).
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In Hodges v. Community Loan and Investment Corp., 133 Ga.
App. 336 (1974), decided September 1974, the borrowers were
not allowed to maintain their counterclaim for violation of the
Federal Truth-in-Lending Act since the lender’s action was
initiated after the expiration of the Truth-in-Lending limita-
tion period. In this Georgia case, the Court noted that the “. . .
Truth-in-Lending claim is not an integral part of the action
for money had and received; it is merely ancillary to that
action.” Further, the Court went on to say that that statute
which extends the limitation period for counterclaim and cross-
claims is not as broad as that in some other states. The Georgia
statute of limitations states:

“The limitations of time within which various actions may
be commenced and pursued within this state to enforce the
rights of the parties are extended, only insofar as the en-
forcement of rights which may be instituted by way of a
counterclaim and cross-claim, so as to allow parties, up to
and including the last day upon which the answer or other
defensive pleadings should have been filed, to commence
the prosecution and enforcement of rights by way of
counterclaim and cross-claim provided that the final date
allowed by such limitations for the commencement of such
actions shall not have expired prior to filing of the main
action.” (Emphasis supplied.)

Upon motion for rehearing, the borrowers raised the
contention that their counterclaim was in the nature of recoup-
ment, and that therefore the Truth-in-Lending statute of limita-
tions should not be a bar thereto,

The court, in denying motion for rehearing, answered that
. . . the Truth-in-Lending counterclaim . . . did not arise out
of the mutual obligations or covenants of the loan transaction
upon which this suit was founded. . . .” Rather, it said that the
borrowers’ claim for recovery of a penalty created by federal
law was an “extrinsic byproduct” of this transaction and was
not dependent upon the lender’s contractual obligations. Accord-
ingly, the court said, the borrowers’ counterclaim is in the
nature of setoff, not recoupment. As such, it is subject to the
statute of limitations stated in the federal statute creating
the penalty.

3

In two other cases, however, the Courts have decided the
identical question in favor of the consumer. In one of them, a
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finance company sued the consumer for the deficiency after it
repossessed and sold an automobile when the consumer de-
faulted on an installment. The Court permitted the consumer
to counterclaim for $1,000 in damages for Truth-in-Lending
violations although more than a year had passed since the sale
of the car. Wood Acceptance Co. v. King, 309 N.E. 2d 403 (Ill.
App. 1974). In accordance was First Nat'l City Bank v. Drake,
(N.Y. Civ. Ct., September 27, 1973). The Court denied damages
in this case, however, because the breach was the result of an
inadvertent trivial clerical error.

In Wood Acceptance Co. v. King, supra, decided February
22, 1974, the defendant admitted that he did not file within the
Act’s one-year period but contended that section 17 of the
Limitations Act (Ill. Rev. Stat. 1971, ch. 83, par. 18) permits
such a filing. It provides:

“A defendant may plead a set-off or counter claim barred
by the statute of limitation, while held and owned by him,
to any action, the cause of which was owned by the plain-
tiff or person under whom he claims, before such set-off
and counter claim was so barred, and not otherwise.”

The Court in the Illinois case noted that:

“The rationale generally stated for holding that compliance
with fixed limitations within the statute is indispensable
to the maintenance of a right thereunder is that the statutes
create rights unknown to common law, fixing a time within
which the action may be commenced, which element is such
an integral part of the enactments that it necessarily is a
condition of the liability itself and not on the remedy alone.
A statute of limitations, on the other hand, applies only to
the remedy, is procedural in nature and may therefore be
waived. (Citations omitted.)”

The Court further states that:

“Although our research into the congressional hearings on
the enactment of the Federal Truth in Lending Bill fails
to disclose the purpose behind the one year filing period,
we note that the Act is intended to safeguard the consumer
in connection with the utilization of credit and the enforce-
ment of the Act is accomplished largely through the institu-
tion of civil actions. For this reason, no provision was made
for investigative or enforcement machinery at the federal
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level on the assumption that the civil penalty section would
secure substantial compliance with the Act. The placement
of such responsibility on the often unknowledgeable con-
sumer lends support for the conclusion that the penalty
sought to be imposed on violators of this Act should not be
circumvented where the debtor’s obligation is not stale and
is raised by way of a section 17 counterclaim arising out of
the same occurrence. We conclude that the one year limita-
tion in which to bring the federal right is not such an
integral part of the Federal Truth in Lending Act as to out-
weigh the combined purposes of that Act and section 17 of
the Limitations Act.”

Effective October 28, 1974, the Act was significantly
amended by Section 408(d) of Public Law No. 93-495. One of
the amendments, now codified as 15 U.S.C. § 1640 (h), provides:

“(h) A person may not take any action to offset any
amount for which a creditor is potentially liable to such
person under subsection (a) (2) [15 U.S.C. § 1640(a) (2)]
of this section against any amount owing to such creditor
by such person, unless the amount of the creditor’s liability
to such person has been determined by judgment of a court
of competent jurisdiction in an action to which such person
was a party.” (Emphasis supplied.)

As Ralph C. Clontz, Jr., stated in the 1975 Cumulative Sup-
plement to the Third Edition of his Truth-in-Lending Manual
in reference to the aforesaid amendment:

“Beyond any question, this new subsection provides that
unless a creditor’s civil liability for disclosure errors under
§ 130 (a)(2) [15 U.S.C. § 1640(a) (2)] of the Act has
been determined by a proper court judgment, such potential
liability may not be used as an excuse for failure to make
required payments, nor could the debtor deduct such ‘po-
tential civil penalty’ from his total unpaid obligation due
the creditor unless judgment has been previously entered,
establishing the consumer’s right to collect the Truth-in-
Lending statutory penalties.

The civil penalties referred to are those provided by Sec-
tion 130 (a) (2) of the Act, which specifies the ‘automatic
civil penalty’ (twice the amount of the finance charge—
minimum, $100; maximum, $1,000) in individual actions
and also covers the liability of creditors in class actions
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for the civil penalty of the lesser of $100,000 or one per-
cent of the net worth of the creditor. However, we recall
that Section 130(a) (1) of the Act additionally now author-
izes consumers to recover any actual damages proximately
caused by a Truth-in-Lending or Regulation Z violation, and
such potential actual damages could be asserted as an offset
against the consumer’s debt to the creditor.

To the author, this new subsection also seems clearly to
establish that unless a creditor’s civil liability for disclosure
errors under Section 130 (a) (2) [15 U.S.C. § 1640(a) (2)]
of the Act has been determined by a proper court judg-
ment such potential liability may not be asserted as a de-
fense in any action brought by the creditor to collect the
unpaid balance owed by the consumer in the consumer
credit transaction in which the violation occurred. . ..”

[1] This amendment to the Act, if construed in accord with
Clontz’s interpretation, should produce a desirable result: a
uniform application of the Act to consumers in all states. Fur-
ther, G.S. 1-47(2) cannot be utilized to allow the counterclaim
since it is inconsistent with the new amendment. 15 U.S.C. 1681,

[2] The design of the Act was to provide protection for con-
sumers by affording them, through meaningful disclosure, an
opportunity to compare and shop for credit. The Act should be
used to protect consumers, but it should not be used to thwart
the valid claims of creditors. We hold that defendants who are
sued on evidences of debt may not assert potential liability of
the creditor under the Truth-in-Lending Act as a counterclaim
or defense in such action, so far as any damages other than
actual ones.

Accordingly, the judgment of the superior court dismiss-
ing the defendant’s counterclaim is affirmed,

Affirmed.

Judges VAUGHN and CLARK concur.
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HEATING AND AIR CONDITIONING ASSOCIATES, INC. v.
CHARLES S. MYERLY, Er AL, T/A ERNST & ERNST, A PARTNER-
SHIP

BRYANT HEATING AND EQUIPMENT COMPANY, A CORPORATION V,
CHARLES S. MYERLY, Er AL, T/A ERNST & ERNST, A PARTNER-
SHIP

No. 7526SC859
(Filed 7 April 1976)

1. Accountants; Contracts § 27——oral contract to investigate employee
dishonesty — sufficiency of evidence
Evidence was sufficient to support the trial court’s finding that
the plaintiff Heating did not employ the defendant to make a special
audit of plaintiff’s records to determine whether there had been any
employee dishonesty, where such evidence consisted of testimony by the
secretary-treasurer of plaintiff Heating that he conducted a telephone
call with one of defendant’s employees requesting that such a deter-
mination be made and the employee agreed to perform all services re-
quested, but defendant’s employee denied that such phone call ever
took place, plaintiff’s secretary-treasurer never mentioned the tele-
phone call to anyone, and no notation or memorandum was made with
respect to the phone call.

2. Accountants— contract for services — accountant entitled to reasonable
worth of services performed

Evidence was sufficient to support the trial court’s determination
that defendant was employed by plaintiff Heating to prepare an un-
audited financial statement and determine the net worth of the corpo-
ration, and that defendant was entitled to what those services were
reasonably worth.

APPEAL by plaintiffs from Ervin, Judge. Judgment entered
24 April 1975 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 16 February 1976.

This is a civil action wherein the plaintiffs, Heating and
Air Conditioning Associates, Inc. (Heating), and Bryant Heat-
ing and Equipment Company (Bryant), in separate complaints
seek to recover damages from the defendant, Charles S. Myerly,
et al t/a Ernst and Ernst (Ernst), a general accounting part-
nership, for the defendant’s alleged negligent performance of
a contract to conduct an examination of the plaintiff Heating’s
books, records, and transactions in order to determine whether
there existed any employee dishonesty. In its answer to each
complaint, the defendant denied that it had entered into any
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agreement with Heating to examine the books, records, and
transactions of Heating to determine whether there was any
employee dishonesty and denied further that it was negligent in
any work or service performed for either of the plaintiffs. De-
fendant also filed a counterclaim against Heating seeking to
recover the reasonable value for services rendered in the prepa-
ration of ‘“a consolidating statement of the financial position
(without audit) of the plaintiff [Heating] as of April 30, 1968,
and a consolidating statement of income (without audit) of the
plaintiff [Heating] for the fiscal year ended April 30, 1968,”
and for services rendered in conferences with attorneys pertain-
ing to purchase of stock in September 1968. The cases were
consolidated and after a trial without a jury, Judge Ervin
made detailed findings of fact and conclusions of law and con-
cluded that plaintiffs have and recover nothing of the defend-
ant and that the defendant recover $4,295.00 plus interest on
its counterclaim against the plaintiff Heating. From the judg-
ment entered, both plaintiffs appealed.

Waggoner, Hasty and Kraft by William J. Waggoner and
Robert D. MeDonnell for plaintiff appellants.

Kennedy, Covington, Lobdell and Hickman by William T.
Covington, Jr., and Stephen M. Courtland for defendant ap-
pellee,

HEDRICK, Judge.

The plaintiffs in their complaints alleged that Heating
employed Ernst to conduct a special investigation of Heating’s
books, records and transactions to determine whether there had
been any employee dishonesty; that the defendant was negligent
in the performance of the contract; and that as a result of de-
fendant’s negligence the dishonesty of one of Heating’s em-
ployees, Paul J. Tanner, was not discovered, which resulted in a
loss to Heating in the amount of $90,472.60 and a loss to Bryant,
in reliance on Ernst’s work, in the amount of $102,779.81.

At trial the plaintif{’s evidence tended to show the follow-
ing: In 1968 and 1969 Bryant was a distributor of heating and
air conditioning equipment. Heating was in the business of
installing and repairing heating and air conditioning equip-
ment, Heating was owned by officers and employees of Bryant.
In April 1968 W. B. R. Mitchell, the president of Bryant and
secretary-treasurer of Heating, met with Jim Faulkner, a rep-



N.C.App.] COURT OF APPEALS 87

Associates, Inc. v. Myerly and Equipment Co. v. Myerly

resentative of Ernst, and asked Ernst to prepare a financial
statement for Heating for the fiscal year ending 30 April 1968,
and also to determine as accurately as possible the net worth
of Heating so that the corporation could pay Bill Milner for
the value of his stock. Milner was president of Heating and
Mitchell had decided to fire him and buy up his stock. Sub-
sequently, Mitchell had another conversation with Faulkner
and asked him to make an investigation of Heating and deter-
mine whether Paul Tanner, an employee, had been embezzling
corporate property, because he had received reports that Tan-
ner had been engaging in such misconduct. On behalf of Ernst,
Faulkner agreed to perform all the services requested by
Mitchell. In June 1968 Mitchell was shown a pencil copy of the
requested financial statement, and Faulkner advised him that
Heating’s net worth was negative. Mitchell requested that cer-
tain accounting adjustments be made so as to give the corpora-
tion a positive net worth of about $1,300, and this was done.
With respect to the investigation of Tanner’s dishonesty, Faulk-
ner reported that he had found nothing to indicate dishonesty
on Tanner’s part. Mitchell asked Faulkner whether Heating
should be liquidated in view of its poor financial condition, and
Faulkner answered that the corporation had made good money
in the past, “it was a good built-in market” for Bryant, and
it should not be liquidated. After these conversations with
Faulkner and other employees of Ernst, Mitchell had Milner
fired and Bryant purchased his stock in Heating for $2,500.
In the following months, Mitchell received in-house financial
statements showing that Heating’s net worth had reached a
large negative figure. He employed the accounting firm of
Conrad, Hoey & East to make another investigation of possible
dishonesty on Tanner’s part. The Conrad firm quickly found
that Tanner had embhezzled several thousand dollars’ worth of
corporate property. If Ernest had discovered Tanner’s defalca-
tions as it should have done, Mitchell would have had Heating
liquidated immediately, and the losses it suffered in subsequent
months would not have occurred, additionally, Bryant would
not have lost money by extending additional credit to Heating.

Ernst offered evidence tending to show that it was never
employed to do anything for Heating other than prepare an
unaudited financial statement and determine the net worth of
the corporation. Ernst was never asked to investigate the con-
duct of Paul Tanner; and in April or May 1968, Mitchell had
not received any reports of embezzlement by Tanner., None of
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the Ernst employees who performed accounting services for
Heating were ever under the impression that they were sup-
posed to carry out an audit of Heating or investigate Tanner’s
conduct. Charles S. Myerly, the partner in charge of Ernst’s
Charlotte office, was never notified that Heating had requested
an investigation into the honesty of Paul Tanner; and the pol-
icy of the firm is that no such investigation may be undertaken
without his approval. When an accounting firm is employed
only to prepare an unaudited financial statement, reasonable
care and generally accepted accounting principles do not re-
quire that it check the accuracy of the client’s financial rec-
ords or investigate the honesty of the client’s employees.
Heating has been billed for the accounting services performed by
Ernst and has refused to pay for these services,.

Rule 52(a) (1) provides that:

“In all actions tried upon the facts without a jury . ..
the court shall find the facts specially and state separately
its conclusions of law thereon and direct the entry of the
appropriate judgment.”

Where the judge tries a case without a jury, it is his duty
to find the facts specially and state separately his conelusions
of law and thereby resolve all controversies between the par-
ties raised by the pleadings and the evidence. Davis v. Enter-
prises, Davis v. Mobile Homes, 23 N.C. App. 581, 209 S.E. 2d
824 (1974); G.S. 1-A-1, Rule 52.

While the plaintiffs contend that the court failed to make
findings and conclusions determinative of all the issues raised,
we are of the opinion that the only issues raised by the plead-
ings and the evidence were: (1) whether there was a contract
between the plaintiff Heating and the defendant with respect
to the defendant conducting a special investigation of Heating’s
books, records, and transactions to determine whether there had
been any employee dishonesty, (2) whether the defendant negli-
gently performed such a contract, and (3) what damages proxi-
mately resulted from such negligence. Obviously, if the court
found and concluded there was no special contract for a fraud
investigation, there would be no necessity for the court to make
findings determinative of the other issues. Our inquiry there-
fore, with respect to plaintiffs’ claims, will be limited to a
consideration of plaintiffs’ contention that the court erred in
finding and concluding that there was no “special contract for
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a special fraud investigation to be conducted by . . . [defend-
ant] to discover whether or not Tanner or any other employee
of Home Comfort [a division of Heating] was dishonest. . . .”

The trial court’s findings of fact are conclusive if they are
supported by competent evidence, even though there may be
evidence to the contrary. Flectric Co. v. Shook, 17 N.C. App.
81, 193 S.E. 2d 392 (1972), affirmed, 283 N.C. 213, 195 S.E.
2d 514 (1973) ; Vaughn v. Tyson, 14 N.C. App. 548, 188 S.E.
2d 614 (1972). With respect to whether there was a special
contract between Heating and defendant, Judge Ervin made the
following pertinent findings of fact:

“The only evidence as to the formation of the special
contract between Ernst & Ernst and Htg. & A/C alleged
in the Complaint is the testimony of Mitchell as to a tele-
phone conversation between him and Faulkner in late April
or early May, 1968. Faulkner denied that any such tele-
phone conversation took place and Mitchell’s testimony that
it did was not corroborated or supported by any evidence
of any kind, either written or oral. No witness testified
that Mitchell ever told him about or mentioned such a tele-
phone conversation during the six years intervening be-
tween the time Mitchell said it occurred and the time of
trial.”

“The evidence of record fails to persuade the Court
by its greater weight that the asserted telephone conversa-
tion between Mitchell and Faulkner upon which Htg, &
A/C relied to establish the formation of the special con-
tract alleged in the Complaint and which Faulkner denied
ever occurred, was substantially as related by Mitchell in
his testimony given after a lapse of six years and without
any notation, memorandum or corroboration and the Court
is unable to find by the evidence and its greater weight
what the substance of the asserted telephone conversation
was, if it did occur, and the Court finds as a fact that the
parties did not enter into a special contract for a special
fraud investigation to be conducted by Ernst & Ernst to
discover whether or not Tanner or any other employee of
Home Comfort [a division of Heating] was dishonest and
the Court further finds that the only contract between the
parties was a contract for the preparation of financial
statements without audit and the preparation of income
tax returns for the fiscal year ending April 30, 1968.”
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[1] While the record evidence is sufficient in our opinion to
raise an inference that the plaintiff Heating did employ the
defendant to make a special audit of plaintiff’s records to de-
termine whether there had been any employee dishonesty, the
record is complete with competent evidence that no such contract
was ever made between Heating and the defendant. As the record
clearly demonstrates, Judge Ervin considered all the evidence
and found the facts against the plaintiffs. The evidence sup-
ports these findings which in turn support his conclusion.

[2] With respect to defendant’s counterclaim against Heating,
Judge Ervin made the following finding of fact:

“At its request, Ernst & Ernst rendered accounting
services to Htg. & A/C consisting of the preparation of
financial statements without audit and the preparation of
tax returns for its fiscal year ending April 30, 1968. Said
services were reasonably worth $4,295.00 and Htg. & A/C
agreed that it would pay to Ernst & Ernst what said serv-
ices were reasonably worth. Htg. & A/C has not paid
anything for said services, although Ernst & Ernst has
demanded payment in said amount. There is justly due and
owing from Htg. & A/C to Ernst & Ernst the sum of
$4,295.00 with lawful interest on the sum of $3,735.00
from August 30, 1968, and on the sum of $560.00 from
November 29, 1968.”

Plaintiff Heating simply contends that the services ren-
dered by the defendant were “wholly worthless” and that the
court erred in entering judgment for the defendant on the
counterclaim. Judge Ervin’s finding and conclusion that the serv-
ices rendered to the plaintiff was reasonably worth $4,295.00
is supported by the record, and is binding on appeal.

The judgment that plaintiffs have and recover nothing of
the defendant on their claims, and that the defendant recover
$4,295.00 plus interest on defendant’s counterclaim against the
plaintiff Heating is affirmed.

Affirmed.

Judges BRITT and MARTIN concur.



N.C.App.] COURT OF APPEALS 91

Gwaltney v. Keaton

JACQUELINE W. GWALTNEY v. MARGARET M. KEATON, GERALD
STEWART TRIPLETT anp JAMES GILBERT CANTER

No. 75228C906
(Filed 7 April 1976)

1. Automobiles § 45— blood alcohol test — improper foundation laid —
admission of evidence harmless error

In an action to recover damages sustained when defendant
Keaton’s car struck the motorcycle upon which plaintiff was a pas-
senger, error of the trial court in admitting evidence of a blood
alcohol test given the driver of the motorcycle was not prejudicial to
defendant Keaton, since there was no evidence tending to establish any
connection between the driver's drinking and the cause of the acci-
dent.

2. Automobiles § 99— driver of motorcycle not owner — failure to submit
negligence of owner to jury — no prejudice
In an action to recover damages sustained when defendant
Keaton’s car struck the motorcycle upon which plaintiff was a pas-
senger, defendant Keaton was not prejudiced by the trial court’s
failure to submit to the jury the negligence of the owner of the
motorcycle, since the uncontradicted evidence showed that plaintiff
and the driver of the motorcycle, who had borrowed it from its owner,
were traveling to the beach on a social outing at the time of the acci-
dent. G.S. 20-71.1.

3. Automobiles § 94— passenger on motorcycle — contributory negligence
— insufficiency of evidence

In an action to recover damages sustained when defendant
Keaton’s car struck the motorcycle upon which plaintiff was a pas-
senger, the trial court did not err in failing to submit the issue of
plaintiff’s contributory negligence to the jury since the evidence dis-
closed no circumstances where plaintiff, acting with the due care of
a. reasonably prudent person, had reason to be apprehensive as to the
manner in which the motorcycle was being operated, and there was no
evidence that a person of ordinary prudence, under same or similar
circumstances, would have remonstrated with the operator.

4. Rules of Civil Procedure § 59; Trial § 52— claim of inadequate damages
awarded — new trial discretionary
Defendant’s contention that the damages awarded him by the
jury were inadequate and that the court should have added to the
verdict or set it aside and awarded him a new trial was untenable,
since the court had no power to add to the verdiet, a motion for new
trial on the ground of inadequate damages is addressed to the discre-
tion of the trial judge, and defendant failed to show any abuse of dis-
cretion.

APPEAL by defendants Keaton and Triplett from Martin
(Perry), Judge. Judgment entered 31 May 1975 in Superior
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Court, ALEXANDER County. Heard in the Court of Appeals 20
February 1976.

Plaintiff instituted this action to recover damages sustained
when Margaret Keaton’s car struck the motorcycle upon which
plaintiff was a passenger. Plaintiff alleged that the accident
was caused by the negligence of Margaret Keaton and Gerald
Triplett, the driver of the motorcycle. Plaintiff further alleged
that Triplett was the agent of James Canter, the owner of the
motorcycle, and that Canter was also liable for her damages.

Defendants Triplett and Canter answered and denied that
Triplett was negligent and further denied that Triplett was
Canter’s agent. Triplett and Canter cross-claimed against Mar-
garet Keaton alleging that the accident was caused solely by
her negligence. Mrs. Keaton answered and denied that she was
negligent, and she asserted a cross-claim against Canter and
Triplett.

The evidence at trial tended to establish that Triplett bor-
rowed Canter’s motorcycle for a beach trip, and plaintiff went
with Triplett as a passenger. Triplett testified that he drank
about three beers earlier in the afternoon. As the plaintiff and
Triplett traveled down Paul Payne Road, Triplett stated that
he observed Mrs. Keaton’s car coming from the opposite direc-
tion and traveling slowly. Triplett testified that he was driving
fifty or fifty-five miles per hour and that Mrs. Keaton made a
left turn into a driveway across his lane of travel. Triplett was
unable to stop and could not avoid hitting Mrs. Keaton’s car.
Plaintiff and Triplett were injured as a result of the accident.

Mrs. Keaton’s evidence tended to show that she was driv-
ing one of her daughter’s friends home when she missed her
proper turn. Mrs. Keaton stated that, because she missed her
turn, she intended to pull into a driveway and turn around. She
testified that she slowed down, gave a turn signal, and looked
for on-coming traffic but did not see any. As she made her turn
her car was hit in the side by the motorcycle. A witness to
the accident testified that the motorcycle was traveling faster
than fifty-five miles per hour, and the investigating officer
testified that immediately after the accident he smelled the odor
of alcohol on Triplett’s breath.

At the conclusion of the evidence the court granted Cantor’s
motion for directed verdict as to Mrs. Keaton’s cross-claims
against him. The jury found that the plaintiff and Triplett were
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injured as a result of Margaret Keaton’s negligence. The jury
further determined that Triplett was not contributorily negli-
gent. Judgment was entered for the plaintiff in the amount of
$11,625, for Triplett in the amount of $2,000, and for Canter
in the amount of $937 for damages to his motorcycle. From
the judgment defendants Keaton and Triplett appealed to this
Court.

McEWwee, Hall and McElwee, by John E. Hall, for plaintiff
appellee.

Mitchell, Teele and Blackwell, by Hugh A. Blackwell, for
defendant appellant.

Patrick, Harper and Dixon, by Stephen M. Thomas, and
West, Groome and Baumberber, by Carroll D. Tuttle, for de-
fendant appellee-cross appellant.

ARNOLD, Judge.
DEFENDANT KEATON’S APPEAL

[11 In response to a question concerning a blood alcohol test
administered to defendant Triplett following the accident, Trip-
lett testified that the results of the test were ¢“.02.” It is cor-
rectly contended by defendant Keaton that an appropriate
foundation was not laid in order to properly admit this testi-
mony into evidence. State v. Powell, 279 N.C. 608, 184 S.E. 2d
243 (1971); State v. Cawviness, 7 N.C. App. 541, 173 S.E. 2d
12 (1970). However, we fail to see any prejudice to defendant
Keaton by the admission of the results of the blood alcohol test
since there was no evidence tending to establish any connection
between Triplett’s drinking and the cause of the accident.

[2] We also fail to see prejudicial error in the trial court’s
directed verdict as to defendant Canter. Mrs. Keaton argues
that under G.S. 20-71.1, the evidence of Canter’s ownership of
the motorcycle was sufficient to take the case to the jury, and
she contends that it was error to direct a verdict for Canter. It
is true that ownership of the vehicle would be sufficient to take
the case fo the jury under G.S. 20-71.1, but the uncontradicted
evidence proved that plaintiff and Triplett were traveling to
the beach on a social outing at the time of the accident. Where
the evidence clearly establishes that the defendant was operat-
ing the vehicle on a purely personal mission the defendant is
entitled, without request, to a peremptory instruction on the
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issue. Therefore, we hold that no prejudice has been shown,
and that the error is harmless. See Belmany v. Overton, 270
N.C. 400, 154 S.E. 2d 538 (1967).

[3] Contributory negligence on the part of plaintiff was not
submitted as an issue to the jury and defendant Keaton assigns
error. She asserts that Miss Gwaltney was under a duty “to
remonstrate with the driver when the circumstances are such
that a man of ordinary prudence would remonstrate,” and that
a ‘“‘guest passenger . . . is required to exercise that degree of
care for his own safety which a reasonably prudent man would
employ under the same or similar circumstances.” 1 N, C. In-
dex 2d, Automobiles § 94, pp. 565-566.

While a guest passenger has the duty to exercise ordinary
care for his own safety “what constitutes the exercise of ‘ordi-
nary care on the part of a guest passenger depends on the cir-
cumstances.” Watters v. Parrish, 252 N.C. 787, 801, 115 S.E.
2d 1 (1960).

The question of the guest passenger’s contributory negli-
gence is an issue for the jury where conflicting inferences may
be drawn from the circumstances. See Jackson v. Jackson, 4
N.C. App. 153, 166 S.E. 2d 541 (1969). However, in the case
at bar there was no evidence presented which raised conflict-
ing inferences with respect to contributory negligence on the
part of plaintiff,

Plaintiff testified that Triplett was operating the motor-
cycle at a lawful rate of speed and in a safe manner. The evi-
dence indicated that she saw Triplett drink part of a beer before
they left for the beach.

Although one witness indicated that he thought the motor-
cycle was going faster than the speed limit at the time of the
accident there is no evidence that plaintiff was aware, or in
the exercise of due care should have been aware, of Triplett’s
speeding, or that she had any opportunity to remonstrate with
him. See Norfleet v. Hall, 204 N.C. 573, 169 S.E. 143 (1933).

There was no evidence that Triplett was under the in-
fluence of alechol, or that he had consumed more than a small
quantity of beer. The evidence discloses no circumstances where
plaintiff knew, or had reason to know, that Triplett lacked the
capacity to operate the motorcycle.
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The evidence disclosed no circumstances where plaintiff,
acting with the due care of a reasonably prudent person, had
reason to be apprehensive as to the manner in which the motor-
cycle was being operated. [See Watters v. Parrish, supra.]
There was no proof that a person of ordinary prudence, under
the same or similar circumstances, would have remonstrated
with the operator, and we hold that the trial court did not err
in failing to submit the issue of contributory negligence on the
part of the plaintiff to the jury.

We have examined the remainder of defendant’s assign-
ments of error, including those with respect to the judge’s
charge, and we find no error prejudicial to defendant Keaton.

DEFENDANT TRIPLETT’S APPEAL

[4] Defendant’s only contention is that the damages awarded
him by the jury were inadequate. His position that the trial
court should have added to the verdict or set it aside and award
him a new trial is untenable, The court has no power to add to
a verdict, and a motion for new trial on the grounds of in-
adequate damages is addressed to the discretion of the trial
judge. No abuse of discretion has been shown, and no error
exists,

As to defendant Keaton’s appeal we find no error.
As to defendant Triplett’s appeal we find no error.

Chief Judge BROCK and Judge PARKER concur.

HERBERT A. SOPER v. JUDITH B. SOPER

No. 7521DC968
(Filed 7 April 1976)

Divorce and Alimony § 23— increase in child support provided in separa-
tion agreement

Defendant’s evidence showed a substantial change in ecircum-

stances which supports the court’s order increasing the amount plain-

tiff is to pay for child support from the $250 per month provided in

a separation agreement to $700 per month where defendant testified

that her expenses for the two children for the previous year amounted

to $15,750 and that the major changes in her expenses for the children
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since signing the separation agreement were an additional $3000 ex-
pense for child care after she went back to work and increases due to
inflation.

APPEAL by plaintiff from Leonard, Judge. Judgment en-
tered 21 August 1975 in District Court, ForsYTH County.
Heard in the Court of Appeals 16 March 1976.

Plaintiff instituted this action on 6 February 1975, seek-
ing an absolute divorce on the ground of one-year separation.
Defendant filed answer admitting the allegations of the com-
plaint but alleging a further answer pertaining to custody of
and support for the two children born to the marriage. As a
part of her pleading, defendant set forth a separation agreement
entered into by the parties on 28 August 1973 providing for
alimony and custody of, and support for, the children. She
alleged that there had been a change in conditions and that
the amount of child support provided by the agreement was
grossly inadequate.

Following a trial of the cause, the court entered judgment
granting plaintiff an absolute divorce. The court also entered
an order with respect to child custody and support, the provi-
sions of which are summarized in pertinent part as follows:

The court found as facts that two children, ages 12 and 6
were born to the marriage; that under the separation agree-
ment, plaintiff agreed to pay defendant $1,300 per month ali-
mony, said sum to be reduced in the event defendant obtained
employment by an amount equal to 50 percent of defendant’s
gross monthly income. Regarding support of the children (who
are in defendant’s custody), the agreement provided that plain-
tiff would pay defendant $125 per child per month; in addition
thereto he would make payments on the house owned by the
parties jointly, or on any other residence that defendant might
acquire during the separation and before her remarriage, in
an amount not to exceed $250 per month., At the time of the
separation, plaintiff’s annual income from his medical prac-
tice was approximately $66,000. In 1975 defendant became
employed and as of 1 July 1975 was earning a gross annual sal-
ary of $15,000. Under the formula established by the agreement,
as of 1 August 1975, alimony payments due defendant from
plaintiff would be reduced from $15,600 per year to $8,100 per
year, with no increase in child support payments. (Plaintiff did
not except to these findings.)
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The court further found that plaintiff’s income for the first
8ix months of 1975 exceeded $50,000 and a reasonable projec-
tion of his income for 1975 would indicate an income exceeding
$105,000, or almost $40,000 more than his income for 1973
when the separation agreement was signed. (Although plaintiff
excepted to this finding, the exception was not brought forward
in an assignment of error.)

The court made the following findings of fact to which
plaintiff noted and preserved exceptions:

“The large amount of alimony provided by the origi-
nal separation agreement when compared with the small
amount provided for child support makes it patently obvi-
ous, and the court finds as a fact that the disparity resulted
from a desire on the part of the plaintiff husband to get
maximum tax benefits from payments made to the wife
for her support and the support of the children, alimony
payments being fully deductible to the husband while child
support payments were not.

“The total amount of money that is required to directly
support and maintain the two minor children of the mar-
riage in the style and manner to which they are accustomed
is well in excess of $8,400.00 per year exclusive of housing
needs, private schooling and dental and medical expenses.

“The testimony of the wife and costs of supporting
the children introduced into evidence by the wife in writ-
ten form make it clear that the sum of $250.00 per month
for the support of two minor children is totally inadequate,
notwithstanding that the husband is paying the house pay-
ment, the private school expenses and the dental expenses
of the children and maintaining insurance coverage for
medical expenses. Certainly it is inadequate when viewed
in the light of the husband’s income and earning capacity,
both at the time the separation agreement was entered and
currently.

*® * ® *

“The unusual inflationary spiral that has taken place
since the separation agreement was entered is a factor
which has added to the cost of supporting the children and
has made even more inadequate what was already an in-
adequate amount for such support as set out under the
original agreement.”
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The court also found as a fact, (plaintiff noting no excep-
tion to this finding), that defendant, by reason of her employ-
ment and under the schedule of child support and alimony
provided in the agreement, has less money remaining after the
payment of income taxes than she would have if she remained
unemployed and continued to draw the full amount of alimony
provided in the agreement.

The court made conclusions of law which include the fol-
lowing and to which plaintiff excepted:

“Upon the foregoing findings of fact the Court con-
cludes that by reason of the circumstances now existing
between the parties as opposed to the circumstances which
existed at the time the separation agreement was entered,
and by reason of the fact that the amount for child sup-
port as provided in the original separation agreement was
totally inadequate for their support, the Court is of the
opinion that child support payments should be inecreased
from the current level of $250.00 per month to a total of
$700.00 per month, or $350.00 per child due to a substantial
change of circumstances as well as the fact that the amount
of support was inadequate from its inception.

& * * *

“The Court is further of the opinion that the husband
is well able to continue meeting the obligations imposed
upon him by the separation agreement with respect to pro-
viding private schooling, medical care through insurance,
making monthly payments on the residence occupied by
the wife and children under the terms of the agreement
and providing dental care for the children as agreed upon
between the parties.”

The court ordered that effective 1 August 1975 plaintiff
would pay defendant for the support of the two children the
sum of $700 per month; that in all other respects the terms of
the separation agreement would remain unchanged. It fur-
ther ordered that defendant pay her own counsel and that the
cause be retained for further orders.

Plaintiff appealed from the order relating to child sup-
port.
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Nelson, Clayton & Boyles, by Laurel O. Boyles, for plain-
tiff appellant.

Hatfield and Allman, by James W. Armentrout and Weston
P. Hatfield, for defendant appellee.

BRITT, Judge.

In his assignments of error, plaintiff contends the court
erred in making the findings of fact and conclusions of law to
which he preserved exceptions as indicated above, and in in-
creasing the amount he is to pay for child support from $250
to $700 per month, We find no merit in the assignments.

In Childers v. Childers, 19 N.C. App. 220, 225, 198 S.E.
2d 485, 488 (1973), the legal principles controlling the instant
case are stated as follows:

“In North Carolina it is well settled that while the
marital and property rights of the parties under the pro-
visions of a valid separation agreement cannot be ignored
or set aside by the court without the consent of the parties,
such agreements are not final and binding as to the custody
of minor children or as to the amount to be provided for
the support and education of such minor children, Hinkle
v. Hinkle, 266 N.C. 189, 146 S.E. 2d 73 (1966) ; Kiger v.
Kiger, 258 N.C. 126, 128 S.E. 2d 235 (1962); Rabon .
Ledbetter, 9 N.C. App. 376, 176 S.E. 2d 372 (1970). Yet
where parties to a separation agreement agree upon the
amount of the support and maintenance of their minor
children, there is a presumption in the absence of evidence
to the contrary, that the amount mutually agreed upon is
just and reasonable and that upon motion for an inecrease
in such allowance, a court is not warranted in ordering an
increase in the absence of any evidence of a change of con-
ditions. Fuchs v. Fuchs, 260 N.C. 635, 133 S.E. 2d 487
(1963). . . .”

While both parties recognize the validity of the quoted
principles, they disagree as to their applicability here. Plain-
tiff argues that the evidence presented at trial was not suffi-
cient to show that the amount for child support agreed upon
by the parties was unjust or unreasonable, or that there had
been a substantial change of conditions. Defendant argues that
the evidence was sufficient; we agree with defendant.
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The evidence discloses that, at plaintiff’s insistence, defend-
ant was not represented by counsel in negotiating the terms of
the separation agreement and that it was drafted by plaintiff’s
attorney. While defendant does not attack the validity of the
agreement, she stresses this fact to explain why the agreement
was written to provide plaintiff with income tax advantages.
The evidence fully supports the findings of fact on that point.

In her testimony defendant clearly showed a substantial
change in conditions between the date of the separation agree-
ment and the date of the trial. She testified that as a result of
returning to work she had to employ housekeepers or babysit-
ters to be present when the children returned from school
and remain with them until she arrived at home, at a cost
of approximately $3,000 per year; that, based on cancelled
checks and receipts, her expenses for the children during 1974
amounted to $15,750, which sum included clothing, food, trans-
portation, entertainment, vacations and two-thirds of the cost
of upkeep of the house; and that the major changes in her
expenses for the children since signing the separation agree-
ment were the additional $3,000 expense for child care and
increases due to inflation.

While it might have been better for the court in its find-
ings to have provided more detail on the $8,400 figure, we think,
under the facts in this case and the evidence presented, that
the findings are sufficient and hold that they are fully sup-
ported by the evidence. We further hold that the conclusions
of law are supported by the findings of fact and fully warrant
the order increasing child support payments.

The order appealed from is
Affirmed.

Judges PARKER and CLARK concur.
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FREDERICK M. WILSON v. J. A. TURNER, JR.

No. 7526SC919
(Filed 7 April 1976)

1. Uniform Commercial Code § 30— successive indorsers — order of lia-
bility
The evidence was sufficient to support the court’s findings that
there was no agreement between two indorsers of a note that they
would be jointly and severally liable and that the indorsers were liable
in the order in which they indorsed the note. G.S, 25-3-414(2).

2. Uniform Commercial Code § 25— successive indorsers — same trans-
action — order of liability
Even if it was intended that both plaintiff and defendant should
indorse a note before the loan was closed, it does not follow that plain-
tiff and defendant indorsed the note “as part of the same transaction”
within the meaning of G.S. 25-3-118(e) so as to make them jointly
and severally liable since that statute did not change the rule that
indorsers are presumed to be liable in the order in which their signa-
tures appear on the instrument.

APPEAL by plaintiff from Falls, Judge. Judgment entered
25 June 1975 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 10 March 1976.

In his complaint plaintiff alleged that on 25 October 1967
he and defendant indorsed a note for $27,900. The note was
executed by Landmark Inns of Charlotte, Inc. to the Bank of
Commerce, and it was a renewal of an earlier note. Plaintiff
also alleged that he and defendant had agreed that they would
be jointly liable for $13,500, while plaintiff would be primarily
liable for the balance. In April 1968 plaintiff paid the note and
this action is to collect one-half the $13,500. Defendant ad-
mitted that he indorsed the note but denied that he was liable
to plaintiff for any amount.

The case was tried without a jury and pla1nt1ff’s evidence
was as follows:

On 27 November 1963 Landmark Inns of Charlotte, Inec.
(Landmark) executed a note to the Bank of Charlotte for
322,600, and plaintiff and defendant signed the note on the
back. This note was renewed and reduced as payments were
made by Landmark. In December 1965 Landmark executed a
renewal note for $12,500 and both parties again signed on the
back.
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In February 1964 Landmark executed a $3,000 note to the
Bank of Commerce which plaintiff did not indorse. This note
was perodically renewed and increased as additional loans were
made. Plaintiff signed some of the renewal notes. On 25 Octo-
ber 1967 Landmark executed a renewal note to the Bank of
Commerce for $27,900, and plaintiff and defendant signed it
on the back. Plaintiff signed before defendant, and his signa-
ture appears above defendant’s signature.

On 4 April 1966 plaintiff and defendant signed an “In-
demnification Agreement” in which they “guaranteed” the pay-
ment of a $12,500 note from Landmark to the Bank of
Charlotte, and a $16,000 note from Landmark to the Bank of
Charlotte. This agreement stated that the parties had orally
agreed that plaintiff should be primarily liable for these debts
and the parties desired to reduce their agreement to writing,
and it was agreed that plaintiff would indemnify defendant for
any liability defendant might incur in connection with the two
notes.

On 15 March 1967 the parties signed a “Stipulation and
Agreement” which provided that they had “guaranteed” pay-
ment of a $12,500 note from Landmark to the Bank of Charlotte
and a $29,500 note from Landmark to the Bank of Commerce.
It further provided that plaintiff had agreed to be primarily
liable for the $12,500 note and $16,000 of the $29,500 note, but
that a dispute had arisen as to the remaining $13,500; and that
each would thereafter be free to ‘“guarantee” renewals of the
$29,500 note without waiving any claims against the other.

Plaintiff personally paid the October 1967 note to the Bank
of Commerce on 2 April 1968.

Defendant offered evidence to show that he signed the 25
October 1967 note after plaintiff signed it, and that he never
agreed to be jointly liable with plaintiff for any portion of
Landmark’s debt.

The court found that defendant had not agreed to be jointly
liable and that plaintiff and defendant did not indorse the
note as part of the same transaction. It concluded that the par-
ties were liable in the order of their indorsement, and judgment
was entered for defendant. Plaintiff appealed to this Court.
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Fairley, Hamrick, Monteith & Cobb, by L. A. Cobb, for
plaintiff appellant.

Grier, Parker, Poe, Thompson, Bernstein, Gage and Preston,
by Mark R. Bernstein and Fred C. Thompson, Jr., for defendant
appellee.

ARNOLD, Judge.

Since the particular note for which contribution is sought
was executed following the effective date of Chapter 25 of the
N. C. General Statutes, the liabilities of the parties will be
determined by the Uniform Commercial Code.

[1] It is maintained by plaintiff that the judgment for de-
fendant was in error for two reasons. First, he contends that
there was an agreement by which the parties agreed to
be jointly and severally liable. Under the provisions of G.S.
25-3-414(2) indorsers are liable to one another in the order in
which they indorse unless they agree otherwise. The order of
indorsement is presumed to be the order in which the signa-
tures appear on the instrument.

The trial court found as a fact that there was no agree-
ment, written or oral, by which defendant agreed to be jointly
liable with plaintiff. This finding is supported by competent
evidence and it is conclusive on appeal. Coggins v. City of Ashe-
ville, 278 N.C. 428, 180 S.E. 2d 149 (1971); Laughter v. Lam-
bert, 11 N.C. App. 183, 180 S.E. 2d 450 (1971). Plaintiff’s
first argument is without merit.

[2] In his second argument plaintiff contends that the court
erred in finding that he and defendant did not indorse the note
as part of the same transaction. Plaintiff reasons that if he
and defendant signed the note “as a part of the same trans-
action” they would be jointly and severally liable. He relies on
G.S. 25-3-118(e) which reads as follows:

“Unless the instrument otherwise specifies two or
more persons who sign as maker, acceptor, or drawer or
indorser and as a part of the same transaction are jointly
and severally liable even though the instrument contains
such words as ‘I promise to pay.””

According to plaintiff the loan transaction was not com-
pleted until the note was executed by the corporate maker, and
indorsed by both plaintiff and defendant. It was intended from
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the beginning that both parties indorse the note, and thus, plain-
tiff argues, there was only one transaction.

Assuming arguendo that it was intended that both parties
indorse the note before the loan was closed it does not fol-
low that plaintiff and defendant indorsed the instrument ‘“‘as
part of the same transaction” within the meaning of G.S.
25-3-118(e). This statute has not changed the rule in North
Carolina that a prior indorser is not entitled to recover from
a subsequent indorser in the absence of an agreement otherwise
establishing liability. (See Lancaster v. Stanfield, 191 N.C. 340,
132 S.E. 21 (1926).)

The Official Comment to G.S. 25-3-118(e) declares that
the statute “applies to any two or more persons who sign in the
same capacity, whether as makers, drawers, acceptors, or in-
dorsers. It applies only where such parties sign as part of the
same transaction; successive indorsers are, of course, liable
severally but not jointly.” (Emphasis added.)

Moreover, the North Carolina Comment to G.S. 25-3-118 (e)
provides that this section is not intended to affect the rules

governing :

“(1) Contribution between parties jointly and severally
liable.

(2) The order of liability of parties signing in different
capacities or at different times. See North Carolina Com-
ment to G.S. 25-3-414 (contract of indorser; order of lia-
bility).”

From the North Carolina Comment to G.S. 25-3-414(2) it
is clear that the Uniform Commercial Code did not change the
North Carolina rule relating to the presumption of liability be-
tween prior and subsequent indorsers:

“This continues the rule of G.S. 25-74 (N.L.L. 68) that
indorsers are presumed to be liable in the order in which their
signatures appear on the instrument. However, parol evidence
is admissible to show the true order of indorsement.” Plaintiff’s
second argument is also without merit.

We hold that the conclusion by the trial court that plaintiff
and defendant were indorsers and liable to each other in the
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order of their indorsement, according to G.S. 25-3-414, was
correct. The judgment appealed from is

Affirmed.

Judges MORRIS and HEDRICK concur.

MAYHEW ELECTRIC COMPANY v. GEORGE CARRAS, p/B/A
CARRAS REALTY COMPANY

No. 7526DC992
(Filed 7 April 1976)

Judgments §§ 25, 29— entry of judgment by default — setting aside on
ground of excusable neglect

In an action to recover the balance due on a contract for labor
and materials furnished by plaintiff where judgment by default was
entered against defendant who had failed to file an answer, evidence
was sufficient to support the trial court’s order setting aside the
judgment by default on the ground of excusable neglect, since the de-
fendant was diligent in communicating with his attorneys and pro-
viding them with information necessary to prepare answer, the neglect
of the attorneys to file answer within apt time was both excusable
and was not to be imputed to defendant, and defendant had a meritori-
ous defense to plaintiff’s claim,

APPEAL by plaintiff from Stukes, Judge. Order entered 9
October 1975 in District Court, MECKLENBURG County. Heard
in the Court of Appeals 18 March 1975.

On 12 December 1974 plaintiff filed complaint seeking re-
covery of $3,884.03 as balance due on a contract under which
plaintiff performed labor and furnished materials for installa-
tion of electrical wiring and devices in a building owned by
defendant. Summons and complaint were served on defendant
on 17 December 1974. No answer having been filed, on 24 Jan-
uary 1975 entry of default and judgment by default were en-
tered against defendant.

On 31 January 1975 defendant filed a motion pursuant to
G.S. 1A-1, Rule 60(b) to set aside the judgment by default on
the grounds of excusable neglect. With this motion defendant
filed answer to the complaint in which he denied material alle-
gations in the complaint and alleged that plaintiff had con-
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tracted for performance of the electrical work with a tenant
in a building owned by a corporation in which defendant is a
shareholder, director, and officer. In support of his motion
defendant filed affidavits of two attorneys who were members
of the law firm which represented defendant. In substance
these affidavits state that on 18 December 1974 defendant con-
tacted his attorneys regarding this case and immediately there-
after forwarded to them the summons and complaint with
information for filing of answer; on 16 January 1975 one of
defendant’s attorneys saw the plaintiff’s attorney in the Meck-
lenburg County Courthouse and asked plaintiff’s attorney for
two or more weeks in which to file answer; plaintiff’s attor-
ney advised he would grant an extension and defendant’s attor-
ney left the meeting under the impression defendant would be
given an extension of at least two weeks; thereafter plaintiff’s
attorney wrote a letter to defendant’s attorney in which he
extended the time for filing answer for only one week, through
and including 28 January 1975; the attorney who received this
letter was in process of becoming disassociated from the law
firm and negligently failed to communicate the letter to the
remaining members of the firm in apt time for them to file
answer within the seven day extension; and during all periods
of time alleged the defendant was in constant contact with his
attorneys concerning the matter and had several conferences in
preparation for filing an answer. In opposition to defendant’s
motion, plaintiff filed affidavit of his attorney in which this
affiant stated that defendant’s attorney saw him in the court-
house approximately one day before the 830th day from the date
of service on defendant and stated he needed five or seven days
within which to file responsive pleadings, that plaintiff’s
attorney then immediately advised defendant’s attorney that
he had seven days within which to file responsive pleadings, and
that this was confirmed by letter dated 17 January 1975 con-
firming the one week extension.

After a hearing on defendant’s motion for relief from the
judgment against him, the Court entered an order making find-
ings of fact, which included the following:

“13. That the defendant was diligent in communicat-
ing with his attorneys and providing his attorneys with
the necessary information with which to prepare and file
and (sic) answer and that any neglect on the part of the
defendant was excusable,
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14. That the neglect of defendant’s attorneys to file
an Answer within the specified time is excusable, and is
not to be imputed to the defendant.

15. That this action regards a contract for work per-
formed by the plaintiff and that under the pleadings and
affidavits of record in this case the defendant has a meri-
torious defense against the allegations raised in the Com-
plaint with regard to the defendant’s individual capacity
as defendant.”

Based on its findings of fact, the Court concluded as a matter
of law that ‘“the neglect, if any, by defendant is excusable” and
that “defendant has a meritorious defense to said action.” From
order of the Court vacating and setting aside the judgment en-
tered against defendant on 24 January 1975, plaintiff appealed.

Whitfield, McNeely, Norwood and Badger by David R.
Badger for plaintiff appellant.

Echols, Purser and Adams, P.A. by Thad Adams, III for
defendant appellee.

PARKER, Judge.

In their brief, plaintiff’s attorneys contend “that the
defendant has produced no competent evidence to form a basis
of the findings of facts and conclusions of law concerning his
having a meritorious defense or his neglect being excusable.”
However, the question of the sufficiency of the evidence to
support the court’s findings is not before us on this appeal.
Plaintiff has made but one assignment of error as follows:

“l. The Trial Court erred in granting defendant’s Motion
for Relief from Final Judgment.

Plaintiff’s Exception No. 1 (Rp22)”

The only exception in the record is plaintiff’s Exception No. 1
which appears at the end of the order appealed from. *“This
broadside exception does not bring up for review the sufficiency
of the evidence to support any particular finding of fact. It
presents these questions only: (1) Do the facts found sup-
port the judgment, and (2) does error of law appear on the face
of the record.” City of Kings Mountain v. Cline, 281 N.C. 269,
274, 188 S.E. 2d 284, 287 (1972). This long established rule
has been brought forward in the new Rules of Appellate Pro-
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cedure adopted by our Supreme Court on 13 June 1975 effective
with respect to all appeals in which notice of appeal was given
on and after 1 July 1975. Rule 10 (b) (2) contains the following:
“A separate exception shall be set out to the making or
omission of each finding of fact or conclusion of law which is
to be assigned as error.”

The facts found do support the order appealed from. “Where
a defendant engages an attorney and thereafter diligently con-
fers with the attorney and generally tries to keep informed as
to the proceedings, the negligence of the attorney will not be
imputed to the defendant.” Jones v. Fuel Co., 259 N.C. 2086,
209, 130 S.E. 2d 324, 327 (1963). Here, the court expressly
found that defendant was diligent in communicating with his
attorneys and providing them with information necessary to
prepare answer, Furthermore, the court found that the neglect
of the attorneys in failing to file answer within apt time was
both excusable and was not to be imputed to defendant., These
findings, coupled with the Court’s finding that defendant has
a meritorious defense, fully support the order entered. Error
of law does not appear on the face of the record.

Since the order was fully supported by the facts found as
noted above, we find it unnecessary to consider and do not pass
upon the additional ground upon which the Court rested its
order, that by virtue of the communications which had taken
place between the attorneys for the parties in this case the
defendant had ‘“appeared” in this action within the meaning
of G.S. 1A-1, Rule 55(b) (2) and for that reason defendant
should have been served with written notice of the application
for the default judgment at least three days prior to the hear-
ing on such application.

The order appealed from is
Affirmed.

Judges BRITT and CLARX concur.
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FLORINE JONES McCOY v. THOMAS McCOY, JR.

No. 7510DC921
(Filed 7 April 1976)

Rules of Civil Procedure § 4; Process § 10— service of process by publica-
tion — necessity for issuance of summons

Issuance of a summons is not essential to validity of service of
process by publication made pursuant to G.S. 1A-1, Rule 4(j) (9)c
upon a party to a civil action whose address, whereabouts, dwelling
house or usual place of abode is unknown and cannot with due dili-
gence be ascertained.

APPEAL by plaintiff from Bullock, Judge. Judgment en-
tered 15 October 1975 in District Court, WAKE County. Heard
in the Court of Appeals 11 March 1976.

On 13 June 1975 plaintiff-wife filed her verified complaint
in this action seeking an absolute divorce. She alleged that she
and defendant-husband separated on 3 June 1974 with intent
to remain permanently separated and since that date have con-
tinued to live separate and apart from each other. She also
alleged her residence in Wake County and in North Carolina
for more than six months immediately preceding institution of
this action and that “defendant’s address, whereabouts, dwell-
ing house or usual place of abode is unknown by plaintiff, and
with due diligence cannot be ascertained.”

No summons was issued. On 29 July 1975 plaintiff filed
two affidavits: (1) her own affidavit in which she stated that
she last saw her husband in December 1974 ; that the trailer in
which he lived, which was his last address known to plaintiff,
was repossessed and hauled away in November or December
1974; that in an effort to locate him she twice visited his
mother and sister in June 1975 and was told his whereabouts was
unknown to them; and that defendant’s address, whereabouts,
dwelling house or usual place of abode is unknown and cannot
with due diligence be ascertained; (2) affidavit of an official of
the newspaper company showing publication of notice of service
of process in this action in the Raleigh Times once a week for
three successive weeks commencing on 16 June 1975.

On 15 October 1975 the District Court entered judgment
making findings of fact on the basis of which the Court con-
cluded as a matter of law that all provisions of G.S. 1A-1,
Rule 4(j) (9)c were complied with by plaintiff in this action
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with the exception that no summons was issued. The Court
concluded that due diligence for service by publication required
the issuance of a summons, and adjudged that plaintiff’s action
be dismissed for lack of jurisdiction over defendant. Plaintiff
appealed.

Crisp, Bolch, Smith & Clifton by Joyce L. Davis for plain-
tiff appellant.

No counsel contra.

PARKER, Judge.

This case presents the question: Is issuance of a summons
essential to validity of service of process by publication made
pursuant to G.S. 1A-1, Rule 4(j) (9)c upon a party to a civil
action whose ‘“address, whereabouts, dwelling house or usual
place of abode is unknown and cannot with due diligence be
ascertained ?” We hold that it is not.

Since 1 January 1970, the effective date of our Rules of
Civil Procedure, a civil action is no longer commenced by issu-
ance of summons but by filing a complaint with the court. G.S,
1A-1, Rule 8. Even under our former practice, when in general
a civil action was commenced by issuance of summons (See G.S.
1-88, repealed effective 1 January 1970), no summons was
required when service was by publication. Interpreting the
statutes formerly in effect, our Supreme Court held that “a
civil action shall be commenced by issuing a summons, except
in cases where the defendant is not within reach of the process
of the court and cannot be personally served, when it shall be
commenced by the filing of the affidavit to be followed by pub-
lication.” Grocery Company v. Bag Company, 142 N.C. 174,
179, 55 S.E. 90, 92 (1906). In that case our Supreme Court
expressly overruled a prior decision and held, p. 182, that “[t]he
defendant’s objection to the publication based on the fact that
a summons had not been issued cannot be sustained.” Later
cases were in accord; see, e.g., Mills v. Hansel, 168 N.C. 651,
85 S.E. 17 (1915) ; Mohn v. Cressy, 193 N.C. 568, 137 S.E. 718
(1927) ; Bethell v. Lee, 200 N.C. 755, 158 S.E, 493 (1931);
Voehringer v. Pollock, 224 N.C. 409, 30 S.E. 2d 374 (1944). In
some of these decisions holding no summons was required where
it clearly appeared to the court by affidavit that defendant
could not be personally served, the opinion of our Supreme
Court characterized the issuing of a summons in such cases and
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having the sheriff make the return that the defendant was not
to be found as being a “useless formality.” The statute formerly
in effect, G.S. 1-98, permitted service by publication only when
the person to be served by publication could not after “due dili-
gence” be found in the State. By the decisions in the cases
above cited, our Supreme Court held that “due diligence” did
not require performance of a useless formality.

Adoption of our new Rules of Civil Procedure has made
no change in our practice in this regard. Rule 4(j) (9)c, which
sets forth the procedure for service of process by publication,
reads in pertinent part as follows:

“c. Service by publication.—A party subject to service of
process under this subsection (9) may be served by publica-
tion whenever the party’s address, whereabouts, dwelling
house or usual place of abode is unknown and cannot with
due diligence be ascertained, or there has been a diligent
but unsuccessful attempt to serve the party under either
paragraph a or under paragraph b or under paragraphs
a and b of this subsection (9).” (Emphasis added.)

This subparagraph appears in Rule 4(j), which deals with
the manner of service of process to exercise personal jurisdic-
tion. It is noteworthy that every subparagraph of Rule 4(j)
speaks of or clearly contemplates “delivering a copy of the sum-
mons and of the complaint,” with the sole exception of sub-
parazraph c of subsection (9) quoted above. The omission of
any reference to a summons in subparagraph 9(e¢) is, we
think, significant. Had the Legislature intended to make a
change in our practice so as to require the “useless formality”
of issuance of a summons and return thereon that defendant
was not to be found in the county as a prerequisite to validity
of a service by publication, surely some reference to a summons
would have been made in subparagraph 9(c) as it was in all
other subparagraphs of Rule 4(j). It should also be noted that
subparagraph 9(c) is itself expressed in the disjunctive; it does
not require a showing both that the whereabouts of the party to
be served cannot with due diligence be ascertained and that
there has been a diligent but unsuccessful attempt to serve him
under one of the preceding subparagraphs of subsection (9)
under which a summons would necessarily have been issued.

We see no reason why, now more than formerly, due dili-
gence should require performance of a useless formality. Noth-
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ing in the Rules of Civil Procedure indicates that the Legislature
intended that it should. Logical interpretation of the language
employed suggests strongly to the contrary.

The judgment dismissing plaintiff’s action is reversed and
this case is remanded to the District Court for further pro-
ceedings not inconsistent herewith,

Reversed and remanded.

Judges BRITT and CLARK concur.

BETTY E. SHERWOOD v. ROBERT SHERWOOD

No. 7568DC868
(Filed 7 April 1976)

1. Appeal and Error § 57— failure of court to find facts and make
conclusions — presumption
It is presumed, when the trial court is not required to find facts
and make conclusions of law and does not do so, that the court on
proper evidence found facts to support its judgment.

2. Divorce and Alimony § 2; Process § 9— alimony action — nonresident
defendant — service by registered mail —no personal jurisdiction

In an action for alimony wherein plaintiff alleged that defendant
abandoned her and went to Delaware, the trial court did not, under
the provisions of G.S. 1-75.4(1), obtain personal jurisdiction over
the defendant by virtue of plaintiff’s mailing to him copies of sums-
mons and complaint by registered mail, return receipt requested, since
plaintiff by admission established that defendant was not domiciled
within N. C., plaintiff having admitted that defendant was not “an
inhabitant of this State.”

3. Divorce and Alimony § 2; Process § 9— alimony action — abandonment
alleged — injury to person occurring within N. C.— personal jurisdic-
tion over nonresident defendant

An action for alimony on the ground of abandonment is a claim
of “injury to person or property” under G.S. 1-75.4(3), and the trial
court could thus obtain personal jurisdiction of the nonresident de-
fendant by registered mail.

4. Constitutional Law § 24; Divorce and Alimony § 2; Process § 9— non-
resident defendant — abandonment of wife in N. C,— minimum con-
tacts sufficient for personal jurisdiction

In an action for alimony on the ground of abandonment, sub-
jecting the nonresident defendant to personal jurisdiction by serving
summons and complaint on him by registered mail complied with the
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requirements of due process in that the acts of defendant in residing
with his wife in the State, abandoning his wife in the State, and
fleeing the State following wilfull misconduct met the “minimum
contacts” test.

APPEAL by defendant from Nowell, Judge. Judgment en-
tered 12 August 1975 in District Court, WAYNE County. Heard
in the Court of Appeals 17 February 1976.

Plaintiff-wife brought this action against defendant-
husband under G.S. 50-16 for alimony, alleging that they were
married and resided together in Wayne County for almost two
yvears until 11 September 1973 when defendant abandoned her
and went to Delaware. Copies of summons and complaint were
received personally by defendant in Delaware by certified mail
on 28 November 1973. An alimony pendente lite order was en-
tered on 17 January 1974, set aside on 2 March 1974 and another
order entered on 25 March 1974. On 14 May 1975 plaintiff
moved to hold defendant in contempt for failure to make the
required payments. This motion and an order setting a hearing
on the motion were served on defendant personally by the
Sheriff of Kent County, Delaware, 27 June 1975. On 14 July
1975, defendant moved to dismiss the complaint for lack of
jurisdiction, insufficiency of process, and insufficiency of serv-
ice of process. This motion was denied and defendant appealed.

Roland C. Braswell for plaintiff appellee.
Cecil P. Merritt for defendant appellant.

CLARK, Judge.

As grounds for his motion to dismiss, defendant alleged
“for lack of jurisdiction over the person . .. for lack of juris-
diction over the subject matter . . . for insufficiency of proc-
ess . ... " The order of the trial court recited only that there
was a hearing on the motion to dismiss and ‘‘the same is hereby
denied.” The court is required to make findings of fact and
conclusions of law on this motion ‘“only when required by
statute . . . or requested by a party.” G.S. 1A-1, Rule 52(a) (2).
No request was made in this case. The record on appeal does
not contain any evidence presented by either party at the hear-
ing on the motion.

[1] It is presumed, when the Court is not required to find
facts and make conclusions of law and does not do so, that the
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court on proper evidence found facts to support its judgment.
Williams v. Bray, 273 N.C. 198, 159 S.E. 2d 556 (1968) ; Powers
v. Memorial Hospitel, 242 N.C. 290, 87 S.E. 2d 510 (1955).

The plaintiff is aided by the principle of omunia rite acte
praesumuntur as well as the prima facie presumption of rightful
jurisdiction which arises from the fact that a court of general
jurisdiction has acted in the matter. Williamson v. Spivey, 224
N.C. 311, 30 S.E. 2d 46 (1944); 21 C.J.S., Courts, § 96(a).

Nevertheless, we must determine as a matter of law if the
manner of service of process on the defendant outside the State
gave the court personal jurisdiction over the defendant which
would support a judgment in personam for payment of alimony.
Service of process was made on the defendant in Delaware un-
der G.S. 1A-1, Rule 4(j) (9) (b), which provides for personal
service outside the State “by mailing a copy of the summons
and complaint, registered mail, return receipt requested, ad-
dressed to the party to be served.” But this long-arm manner of
personal service may be made in a court of this State having
jurisdiction of the subject matter and grounds for personal
Jurisdiction as provided in G.S. 1-75.4. G.S. 1-75.4 provides in
part:

“A court . .. has jurisdiction over a person served in
an action pursuant to Rule 4(j) of the Rules of Civil Pro-
cedure under any of the following circumstances:

(1) Local Presence or Status.—In any action, whether
the claim arises within or without this State,
in which a claim is asserted against a party
who when service of process is made upon such

party:

b. Is a natural person domiciled within this
State; or

(3) Local Act or Omission.—In any action claiming
injury to person or property or for wrongful
death within or without this State arising out
of an act or omission within this State by the
defendant....”

[2] Under the circumstances in this case it appears that the
above quoted grounds are the only applicable grounds for ob-
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taining personal jurisdiction over the defendant in this case.
And it appears from the record on appeal that plaintiff by
admission has established that defendant was not ‘“domiciled
within this State.” The allegation in the complaint that defend-
ant “was a resident of Wayne County, North Carolina, but is
now living in the State of Delaware” is not a pleading admis-
sion that defendant was domiciled in Delaware. But in mailing
a copy of the summons and complaint to the defendant in Dela-
ware the plaintiff’s attorney included a “Notice,” which he
signed, and in which he stated, ‘“that since you are not now an
inhabitant of this State and cannot be found within this
State . . . . ” Though this “Notice” is not a verified pleading,
and is not even required by G.S. 1A-1, Rule 4(j), it is an ad-
mission which is a part of the record in the case and plaintiff
is bound by it, and is precluded from controverting this ad-
mitted fact of defendant’s habitation in Delaware. See Markham
v. Johnson, 15 N.C. App. 139, 189 S.E. 2d 588 (1972).

Both the words “domicile” and ‘“‘inhabitant” mean substan-
tially the same thing; one is an inhabitant of or domiciled in a
given place if he resides there actually and permanently. 43
C.J.S., Inhabitant, p. 388; Martin v. Martin, 253 N.C. 704, 118
S.E. 2d 29 (1961).

“Domicile” being thus eliminated as a ground for jurisdic-
tion over the person, we turn now to determine if the court
had personal jurisdiction under G.S. 1-75.4(3), the above
quoted “Local Act or Omission” statute. The plaintiff-wife
alleged that the defendant-husband lived with her in Wayne
County for almost two years, then abandoned her on 11 Sep-
tember 1973 and went to Delaware.

[3] An action under G.S. 50-16.2 for permanent alimony based
on abandonment involves the withdrawal of the supporting
spouse from the house and from cohabitation with the dependent
spouse. 1 Lee, N. C. Family Law, § 80. The term “injury to the
person or property” as used in G.S. 1-75.4(3) should be given
a broad meaning consistent with the legislative intent to en-
large the concept of personal jurisdiction to the limits of fair-
ness and due process, which negates the intent to limit the
actions thereunder to traditional claims for bodily injury and
property damages. In Golding v. Taylor, 19 N.C. App. 245, 198
S.E. 2d 478 (1973), it was held that an action for alienation of
affections and criminal conversation invelved “injury to the
person or property” within the meaning of the statute. Both the
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actions, alienation of affections and the action for alimony on
the grounds of abandonment, involve wrongs willfully inflicted
and the deprivation of marital companionship and cohabitation.
We hold that an action for alimony on the ground of abandon-
ment is a claim of “injury to person or property” under G.S.
1-75.4(3).

Plaintiff-wife and defendant-husband resided in this State
and lived together as husband and wife in this State for almost
two years. The plaintiff’s claim arose out of the act of aban-
donment within the State by the defendant. This action comes
within G.S. 1-75.4(3) in all respects.

[4] There remains for our determination the question of
whether under the circumstances of this case subjecting the
defendant to personal jurisdiction complies with the require-
ments of due process. The “minimum contacts” test applied in
International Shoe Co. v. Washington, 326 U.S. 310, 90 L.Ed.
95 (1945), for the assertion of personal jurisdiction over non-
resident corporations has been extended to individuals by
statutes, which have been held to meet constitutional require-
ments by the courts. If the act of operating a motor vehicle on
the public highways within the State (G.S. 1-105), held consti-
tutional in Bigham v. Foor, 201 N.C. 14, 158 S.E. 548 (1931),
meets the “minimum contacts” test, we think that the acts of
residing with a wife in the State, an abandonment of the wife
in the State, and fleeing the State following willful misconduct
meets the “minimum contacts” test and gives the court personal
jurisdiction over the defendant. We must presume that the
trial court in proper evidence found as facts the foregoing acts
by the defendant within the State, and we hold that these facts
support the order of the trial court denying defendant’s motion
to dismiss.

Though this ruling expands the concept of personal juris-
diction, the expansion is limited by the particular circumstances
of this case relative to defendant’s acts and contacts within
the State in addition to the domicile of the plaintiff-spouse as
a jurisdictional basis,.

The order denying defendant’s motion to dismiss is
Affirmed.

Chief Judge BROCK and Judge VAUGHN concur.
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STATE OF NORTH CAROLINA v." DAVID EUGENE CRAWFORD

No. 751650847
(Filed 7 April 1976)

1. Burglary and Unlawful Breakings § 5; Larceny § 7; Indictment and
Warrant § 17— ownership of premises and stolen property — no fatal
variance

There was no fatal variance where an indictment alleged the
breaking and entering of a building and the felonious larceny of
property owned by a corporation and the evidence was conflicting
as to whether the owner of the building and stolen property was a
corporation sinee conflicts in the evidence are to be resolved by the

jury.
2. Criminal Law § 84; Searches and Seizures § 2— search of defend-
ant’s apartment — consent of another occupant

Officers lawfully searched defendant’s apartment where another
occupant gave them written permission for the search, and evidence
disclosed by the search was properly used against defendant.

APPEAL by defendant from McKinnon, Judge. Judgment
entered 15 May 1975 in Superior Court, ROBESON County. Heard
in the Court of Appeals 12 February 1976.

The defendant, David Eugene Crawford, was charged in a
two-count bill of indictment, proper in form, with the breaking
or entering of a building owned by Mobile Home Brokers, Inc.,
and the felonious larceny of personal property having a value
of $531.00 owned by Mobile Home Brokers, Inc. The defendant
pleaded not guilty, and the State offered evidence tending to
show the following.

On the night of 12 February 1975, two trailers belonging
to Mobile Home Brokers, Inc. (Brokers), 510 W. 2nd Street,
Lumberton, North Carolina, were broken into and numerous
items of personal property were stolen. The trailers were on
Brokers’ sales lot and had been checked and locked on the eve-
ning of 12 February 1975 by John Yow, the local manager.
When Yow inspected the units on 13 February, he found that
the rear doors “had been forced” open.

Detective Jimmy R. Cook of the Fayetteville Police, acting
on a call he had received, went to the defendant’s apartment.
After getting permission to search from a co-tenant of the
defendant’s apartment, Detective Cook, along with Detectives
W. G. Campbell and W. B. Barefoot, conducted a search of
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the premises. Inside they found numerous items of stolen prop-
erty, some of which Yow later identified as coming from the
trailers.

The following day Crawford was arrested and gave a
statement to Cook. Crawford admitted participating in the
breaking and entering and larceny. He confessed that he ac-
companied “Nash, Al, Charles, and [his] wife” to Lumberton in
a 1969 pickup truck. They broke into trailers in four different
trailer parks, stealing property from each of them. They stored
some of the property in Crawford’s apartment in Fayetteville.

The defendant offered no evidence.

From verdicts of guilty to breaking or entering and feloni-
ous larceny and concurrent sentences of 7 to 10 years imposed
for each offense, the defendant appealed.

Attorney General Edmisten by Associate Attorney Jack
Cozort for the State.

John Wishart Campbell for defendant appellant.

HEDRICK, Judge.

[11 Defendant contends that his motion for judgment as of
nonsuit, his motion for a new trial, or his motion to set aside
the verdict should have been granted. He argues that there
was “a fatal variance between allegations of ownership” of
the premises entered and of the property taken in the indictment
and proof of ownership at trial. The bill of indictment charged
the defendant with breaking or entering the premises and
larceny of the property of “Mobile Home Brokers, Inec., a cor-
poration.” At trial, John Yow testified that he travelled to
Fayetteville and identified some of the stolen property which
was taken from the mobile home. He testified further that he
worked for Mobile Home Brokers. When asked who owned the
property, he answered: “It was owned by Mobile Home Brokers,
the address that I mentioned before [5610 W. 2d St., Lumber-
ton].” The property had been purchased by ‘“our central pur-
chasing in Fayetteville.” On cross-examination, he testified
that:

“Mobile Home Industries owned Mobile Home Brokers.
It is a wholly owned subsidiary of Mobile Home Industries.
As to whether there are any officers of Mobile Home
Brokers, Inc., I don’t think I understand the question. There
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is not a President and Vice President of Mobile Home
Brokers, Inc., but there are those officers of Mobile Home
Industries.”

Later, on cross-examination, Yow testified that: “ ... [He was]
not positive that Mobile Home Brokers, as such [was] incorpo-
rated. Mobile Home Industries, Inec., is incorporated in Talla-
hassee, Florida. As far as [he knew], Mobile Home Brokers,
Inc., [was] not a corporation.”

The allegations of ownership described in a bill of indict-
ment are essential. State v. Brown, 263 N.C. 786, 140 S.E.
2d 413 (1965). If the evidence offered at trial fails to show the
ownership as alleged in the indictment of the premises entered
and the property taken, a motion for judgment of nonsuit
should be allowed, both to the charge of breaking or entering
and to the charge of felonious larceny. State v. Eppley, 282 N.C.
249, 259, 192 S.E. 2d 441, 448 (1972); State v. Miller, 271
N.C. 646, 157 S.E. 2d 335 (1967) ; State v. Brown, supra. When
the evidence as summarized above is considered in the light
most favorable to the State, there is at most some conflict in
the testimony of witness Yow as to the corporate status of the
owner of the property. Conflicts in the evidence are to be re-
solved by the jury. State v. Mabry, 269 N.C. 293, 152 S.E.
2d 112 (1967). In our opinion, the evidence was sufficient for
the jury to find that Mobile Home Brokers, Inc., was the owner
of the premises and the stolen property and to support the
verdicts. See State v. McCall, State v. Sanders, State v. Hill,
12 N.C. App. 85, 182 S.E. 2d 617 (1971). This assignment of
error is overruled.

[2] Defendant contends that the Fayetteville Police conducted
an illegal search of his apartment in violation of his Fourth
Amendment Rights. On voir dire Officer Jimmy R. Cook tes-
tified that he went to the defendant’s apartment with Detective
W. G. Campbell. The apartment was one of four in a large
house at 224 Davis Street in Fayetteville. The occupant of
apartment three stated that Al Broadway paid the rent on
apartment four. The officers approached Mr. Broadway, who
stood on the porch, and asked him if he rented apartment four.
Broadway “stated that he, along with Mr. and Mrs. Crawford
lived there.” Broadway gave the officers written permission
to search before they entered the premises. Once inside they
found some of the stolen property which was later identified
as belonging to Mobile Home Brokers, Inc. Following the voir
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dire examination, the trial court found ‘that one Allen Broad-
way was an occupant of the premises [which was searched],
and signed a written permission to search those premises” and
concluded that “the officers had a lawful right to enter the
premises . . . . ” The findings are supported by the evidence
and the conclusions are consistent with the findings. The U, S.
Supreme Court in United States v. Matlock, 415 U.S. 164, 30
L.Ed. 2d 242, 94 S.Ct. 988 (1974), cited the rule as being:

“That where two persons have equal rights to the use or
occupation of premises, either may give consent to a search,
and the evidence thus disclosed can be used against either.”

This assignment of error is not sustained.

By defendant’s next assignment of error, he contends that
a statement given by him to the police was “not freely, volun-
tarily and understandingly made.” Again, after an extensive
voir dire including introduction of the statement of rights
and written waiver of rights form which the defendant signed,
the court concluded that the statement was “voluntarily and
understandingly made.” The findings and the evidence support
this conclusion. This assignment of error is overruled.

We have carefully examined the defendant’s additional as-
signment of error and find it to be without merit.

The defendant had a fair trial free from prejudicial error.
No error.

Judges BRITT and MARTIN concur.

STATE OF NORTH CAROLINA v. MILTON LEON COLLINS

No. 7525C833
(Filed 7 April 1976)

1. Criminal Law § 88— cross-examination of witnesses — limitation by
court proper

In a prosecution for assault with a deadly weapon with intent to

kill, defendant’s contention that the trial court allowed the district

attorney to impeach the defendant and show his character and repu-

tation as a dangerous and violent man but refused to allow the

defendant’s counsel to impeach the prosecuting witness or show his
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reputation as a dangerous and violent man is untenable, since the
court did no more than properly exercise its discretion in controlling
the cross-examination of witnesses.

2. Assault and Battery § 15— assault with deadly weapon with intent to
kill — instructions proper
In a prosecution for assault with a deadly weapon with intent
to kill, the trial court adequately summarized defendant’s evidence
and related the law to the evidence and sufficiently defined the assault
charged in the bill of indictment; moreover, the court’s error in
inadvertently instructing that the jury should return a verdict of
guilty of assault with a deadly weapon inflicting serious injury with
intent to kill upon a finding of the essential elements of assault with
a deadly weapon inflicting serious injury was not prejudicial to de-
fendant since he was convicted of the lesser offense.

3. Criminal Law § 95— instruction as to purpose for which evidence
admitted — request necessary

Failure to include instructions as to the purposes for which the
evidence was received is not ground for exception unless counsel has
requested such an instruction, and this is true even though the trial
court did not explain the difference between substantive and cor-
roborative evidence.

ON certiorari to review the trial of defendant before
Winner, Judge. Judgment entered 6 November 1974 in Superior
Court, BEAUFORT County. Heard in the Court of Appeals 11
February 1976.

The defendant, Milton Leon Collins, was charged in a bill
of indictment, proper in form, with assault on Leslie Spencer
with a deadly weapon with intent to kill inflicting serious in-
jury. After the defendant’s plea of not guilty, the State offered
evidence tending to show the following.

Leslie Spencer, Nathan Crandle, and the defendant were
playing poker at the Do Drop Inn in Washington, North Car-
olina, on Sunday night, 11 August 1974, when the defendant
and Spencer got into an argument over who had won one of the
hands. They exchanged certain expletives before Spencer took
the “pot.” The defendant was preparing to deal when suddenly
he put down the cards and walked out the door. He returned in
a minute or two with a ‘.38 revolver” and demanded that Spen-
cer give him the money from the game. Spencer argued with
him while the defendant held the gun up to the side of Spencer’s
face. When Spencer turned his head, the defendant shot him in
the mouth. Spencer tried to run and the defendant shot him in
the hip. Spencer fell on the floor and the defendant fled, hiding
at his sister’s house overnight. Spencer was rushed to the hos-
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pital where he remained for forty days undergoing two opera-
tions for the gunshot wounds.

The defendant testified that while there had been an argu-
ment over the money in the “pot” he had willingly given it to
Spencer. As the defendant prepared to leave, Spencer began
cursing him and followed him toward the door. When he was
about four feet from the defendant, Spencer reached into his
pocket and the defendant “just pulled out [his] gun and started
shooting.” He testified that he was aware of Spencer’s reputa-
tion as a “dangerous man” and even though he did not see a
weapon he decided to shoot first and ask questions later because
as he said, “I know two people dead on that account.”

The jury returned a verdict of guilty of assault with a
deadly weapon inflicting serious injury. From a judgment im-
posing a prison sentence of seven to ten years, defendant ap-
pealed. However, since he failed to perfect his appeal within
the time allowed by G.S. 1-282 and the Rules of Practice in
the Court of Appeals, this court allowed his petition for writ of
certiorari to review the case on its merits.

Attorney General Edmisten by Associate Attorney Cynthia
Jean Zeliff for the State.

Carter and Archie by Samuel G. Grimes for defendant ap-
pellant.

HEDRICK, Judge.

[1] Defendant’s first assignment of error is based on four
exceptions to the rulings of the court on questions objected to
on cross examination. Defendant contends that the court allowed
the district attorney to impeach the defendant and show his
character and reputation as a dangerous and violent man but
refused to allow the defendant’s counsel to impeach the prosecut-
ing witness or show his reputation as a dangerous and violent
man. Defendant states the proposition much too broadly. The
district attorney asked one question of the defendant, wherein
he inquired as to prior convictions for breaking, entering, and
larceny. The question as asked was unobjectionable and the
court’s overruling the defendant’s objection was proper. Inquiry
of a witness into prior convictions for certain crimes is relevant
to impeach the witness. State v. Gaiten, 277 N.C. 286, 176 S.E.
2d 778 (1970). On the other hand, the district attorney objected
to three questions asked by defendant’s counsel. We have exam-
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ined the questions and find the ruling proper in each case. One
was not even a question but a narrative statement by defend-
ant’s counsel ; the second was irrelevant; and the third, directed
to Captain Harry Stokes of the Washington Police, was a ques-
tion as to whether the witness had “a copy of Mr. Spencer’s
record showing what he had been convicted of.” The latter
question was clearly objectionable because it assumed that
Spencer had a criminal record. Contrary to the argument of the
defendant, the trial court did no more than properly exercise
its discretion in controlling the cross-examination of each wit-
ness. These exceptions are not sustained.

[2] Defendant’s next three assignments of error are based on
exceptions to the trial court’s instructions to the jury. The de-
fendant first argues that there was an inadequate summariza-
tion of defendant’s evidence and that the court failed to relate
the law to the evidence. Contrary to defendant’s contentions,
the trial court adequately summarized defendant’s evidence; and
while the application of the law to the evidence could have
been more fully stated, it was adequate for the jury to under-
stand the issues involved.

Defendant next contends the trial court gave a “confusing
and inadequate explanation” of the elements of the offense
charged and all the lesser included offenses. At one point in
the charge, the court in enumerating the essential elements of
assault with a deadly weapon inflicting serious injury in-
advertently stated that upon a finding of those elements the
jury should return a verdict of guilty of assault with a deadly
weapon inflicting serious injury “with intent to kill.” Since the
defendant was convicted of the lesser offense, no possible prej-
udice could have resulted from this inadvertent mistake.

The defendant contends the court erred by not defining an
assault. The court sufficiently defined the assault charged in
the bill of indictment and the lesser included offenses arising
on the evidence given in the case by enumerating the several
elements of each offense.

[3] The defendant contends he was prejudiced by the failure
of the trial court “to give the jury a cautionary instruction
that certain testimony was admissible only for the purpose of
corroboration if they found that it did corroborate.” Failure to
include instructions as to the purposes for which the evidence
was received is not ground for exception unless counsel has
requested such an instruction. This is true even though the trial
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court did not explain the difference between substantive and
corroborative evidence, State v. Lee, 248 N.C. 327, 103 S.E. 2d
295 (1958). The assignments of error to the trial court’s in-
structions to the jury are overruled.

By his final assignment of error, defendant contends the
court should have granted a mistrial due to the manner in which
the court took the verdict. It appears from the record that there
was some confusion on the part of the foreman of the jury when
the clerk made inquiry of the jury as to its verdict. Under the
circumstances, it was the duty of the trial court to clarify the
verdict. State v. Miller, 268 N.C. 532, 151 S.E. 2d 47 (1966).
Upon a polling of the jurors, each affirmed the verdict as taken.
No prejudice resulted to the defendant.

The defendant had a fair trial free from prejudicial error.

No error.

Judges BRITT and MARTIN concur.

CLAUDETTE W. HOLT v. RICHARD ALLEN HOLT

No. 7526DC883
(Filed 7 April 1976)

Divorce and Alimony § 23— child support — present earnings — earning
capacity — attorney’s fee
Court’s order that defendant pay child support of $400 per
month was unsupported by the findings where the court found that
defendant in the past has earned between $12,000 and $14,000 an-
nually and has an earning capacity of $12,000 to $14,000, but the
court made no finding as to defendant’s present earnings and made
no finding that defendant is failing to exercise his capacity to earn
because of a disregard of his parental obligation; furthermore, the
court’s order that defendant pay a fee of $300 for plaintiff’s attorney
was unsupported by the record where the findings do not support
the court’s conclusion that defendant refused to provide adequate sup-
port under the circumstances.

APPEAL by defendant from Johnson, Judge. Judgment en-
tered 30 May 1975 in District Court, MECKLENBURG County.
Heard in the Court of Appeals 18 February 1976.

This is a civil action wherein the plaintiff, Claudette W.
Holt, alleging abandonment and indignities, is seeking alimony
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without divorce, attorney fees, child custody, and support from
the defendant, Richard Allen Holt, her husband. Defendant
denied that he had committed any marital offense and counter-
claimed for a divorce from bed and board, alleging that plain-
tiff had offered him indignities. After a hearing on 30 May
1975, the court awarded custody of the minor children to the
plaintiff and ordered that the defendant pay $400.00 per month
child support and an attorney’s fee of $300.00 to plaintiff’s at-
torney. Defendant appealed.

Robertson and Brumley by Richerd H. Robertson for
plaintiff appellee.

Turner, Rollins and Rollins by Clyde T. Rollins for defend-
ant appellant.

HEDRICK, Judge.

The defendant contends the court erred in ordering him to
pay child support at the rate of $400.00 per month and an at-
torney’s fee in the amount of $300.00. At the hearing on plain-
tiff’s motion for alimony pendente lite, custody and support of
minor children and counsel fees, evidence tended to show the
following,

The parties were married on 27 January 1967 and two
children, Sloane, age six, and Che, age four, were born of the
marriage. Beginning in 1973 and continuing into 1974, the
defendant would spend very little time with his family. He
stopped coming home for dinner and would come home late at
night and leave when he got up in the morning. “When he did
stay around the house, he smoked marijuana and listened to
music . . .. ” Finally on 27 April 1974, the defendant told the
plaintiff that she “made him sick” and he left the family home
taking his personal belongings with him. Since then the parties
“have spent five to ten nights together.”

The plaintiff testified that present expenses for herself
and her children were $898.20 per month. Plaintiff’s net earn-
ings from her employment as a hair stylist are from $40 to $60
per week.

The defendant was trained as a truck driver. He worked
for Boren Clay Products Co. from 1968 to 1972 as a driver earn-
ing $9,000 in 1969, $16,000 in 1970, $18,000 in 1971, and
$22,000 in 1972, His father who worked for Boren had obtained
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this job for him, and after he died the defendant was fired.
Since then he has worked for U-Haul Corporation, Interstate
Contract Carrier Corporation, and Walter Griffin, Jr., as a
trucker, and for East Coast Electronic Scales Company as a
salesman. None of these jobs had lasted more than a few
months. At the time of the hearing the defendant was employed
as a truck driver for D. A. Hampton Trucking Co.; but due
to the weather and the economy, he had grossed only $1200 from
December, 1974, when he began working for Hampton, until the
time of the hearing. Since June or July, 1973, the defendant had
earned no more than $2000,

The defendant had been sending $450 per month support
since separating until two months prior to the hearing when
he reduced the payments to $250. The money for the support
was being given to him by his mother,

While it is the legal obligation of the father to provide for
the support of his minor children, G.S. 50-13.4, and while the
welfare of the child is a primary consideration in matters of
custody and maintenance, “yet common sense and common jus-
tice dictate that the ultimate object in such matters is to secure
support commensurate with the needs of the child and the
ability of the father to meet the needs.” Crosby v. Crosby, 272
N.C. 285, 237, 158 S.E. 2d 77, 79 (1967) (emphasis added);
Gibson v. Gibson, 24 N.C. App. 520, 211 S.E. 2d 522 (1975). In
determining the ability of the father to support the child, the
court ordinarily should examine the father’s present earnings,
Powell v. Powell, 25 N.C. App. 695, 214 S.E. 2d 808 (1975),
rather than ‘“select the earnings for a single year in the past
and use that as the basis for an award . . .. " Conrad v. Conrad,
252 N.C. 412, 113 S.E. 2d 912 (1960).

“If the husband is honestly and in good faith engaged in a
business to which he is properly adapted, and is making a
good faith effort to earn a reasonable income, the award
should be based on the amount which defendant is earning
when the award is made. To base an award on capacity to
earn rather than actual earnings, there should be a finding,
based on evidence that the husband is failing to exercise
his capacity to earn because of a disregard of his marital
obligation to provide reasonable support for his wife and
children.” Robinson v. Robinson, 10 N.C. App. 463, 468,
179 S.E. 2d 144, 147 (1971).
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See also Bowes v. Bowes, 23 N.C. App. 70, 208 S.E. 2d 270
(1974), affirmed 287 N.C. 163, 214 S.E. 2d 40 (1975).

G.S. 50-13.6 provides that in awarding attorney fees in an
action for the support of minor children the court must find
“that the party ordered to furnish support has refused to pro-
vide support which is adequate under the circumstances exist-
ing at the time of the institution of the action or proceed-
ing....”

Although Judge Johnson found as fact that the defendant
was employed as “an owner-operator trucker” and ‘“has earned
between $12,000 and $14,000 annually in a similar capacity” and
“has an earning capacity of between $12,000.00 and $14,000.00
annually,” and that the defendant is able to provide $400 per
month for the support of his children, there is no finding as to
the defendant’s present earnings, nor is there a finding that he
is failing to exercise his capacity to earn because of a disregard
of his parental obligation. Robinson v. Robinson, supra. There-
fore, the order that the defendant pay $400 per month for the
support of his children is not supported by the findings.

Likewise, the findings are not sufficient to support the
court’s conclusion that “ . . . the defendant has refused to pro-
vide support which was adequate under the circumstances exist-
ing at the time of institution of this action.” Thus the record
does not support the order that the defendant pay a fee of $300
for plaintiff’s attorney.

Defendant also contends the court erred in finding as a
fact that defendant abandoned the plaintiff. With respect to
this contention, plaintiff in her brief states ‘“for the purposes
of this appeal, the plaintiff does not controvert the defendant’s
contention that there is insufficient evidence to support the
court’s findings of fact and conclusions of law that the defend-
ant abandoned the plaintiff.” We agree. The record does not
support the court’s finding and conclusion that defendant aban-
doned the plaintiff.

For the reasons stated the order. requiring the defendant
to pay $400 per month for the support of his children and an
attorney’s fee in the amount of $300 is vacated and the cause
remanded to the district court for further proceedings to deter-
mine whether the defendant is failing to exercise his capacity
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to earn because of a disregard of his parental obligation to
provide reasonable support for his children.

Vacated and remanded.

Judges BRITT and MARTIN concur.

RUBY T. WILLIFORD v. MATHA W. JACKSON anp PEARL W. MAR-
LEY, Co-ADMINISTRATORS OF THE ESTATE oF MARTHA B. WILLI-
FORD, DECEASED

No. 754DC863
(Filed 7 April 1976)

1. Executors and Administrators § 24-— services rendered decedent — re-
covery under quantum meruit — sufficiency of evidence for jury

In an action to recover a sum for services rendered by plaintiff
daughter-in-law to her mother-in-law during the last three years of
the mother-in-law’s life, the trial court properly submitted the issue
to the jury where the evidence tended to show that plaintiff and her
family lived in the mother-in-law’s home, plaintiff cooked, washed,
ironed, changed bed linens, and completely cared for the mother-in-law
who was unable to do anything for herself without help, and the
mother-in-law expressed her appreciation for the daughter-in-law and
said that “she wanted her looked after for it.”

2. Trial § 36— expression of opinion by trial court — new trial

Defendants are entitled to a new trial where the trial court
stated an opinion in charging the jury that one witness had cor-
roborated the testimony of another witness.

APPEAL by defendants from Crumpler, Judge. Judgment en-
tered 27 May 1975 in District Court, SAMPSON County. Heard
in the Court of Appeals 17 February 1976.

In her complaint and attached ‘‘exhibit,” plaintiff, daugh-
ter-in-law of the deceased Martha Williford, alleged that in view
of services rendered to her mother-in-law during the last three
years of the mother-in-law’s life she, the plaintiff, is entitled to
$3,900 plus interest and costs.

Defendant, administrators of the deceased’s estate, denied
all material allegations, contended that plaintiff failed to state
a claim upon which relief can be granted and moved in their
answer for dismissal of the plaintiff’s cause of action.
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At trial, plaintiff contended, through her own testimony
and the testimony of others, that she provided the mother-in-
law services including nursing care, preparation of meals,
washing clothes and linens and generally extended to the
mother-in-law the kind of personal care and attention required
for a seriously ill and bedridden person. Plaintiff’s evidence
further indicated that no remuneration to plaintiff was ever
made, but that Martha Williford, cognizant and appreciative of
the daughter-in-law’s efforts, wanted to have the plaintiff
“looked after” because of the work she had done.

Defendant’s evidence tended to show that the mother-in-law
helped rear plaintiff’s children and that personal care for
Martha Williford was shared by other family members.

From a verdict and judgment for plaintiff, defendants ap-
pealed.

Other facts necessary for decision are cited below.

McLeod and McLeod, by Max E. McLeod, for plaintiff
appellee.

John R. Parker for defendant appellants.

BROCK, Chief Judge.

[1] Defendants argue that their motions for directed verdict
should have heen allowed. Defendants concede that the
relationship of plaintiff and decedent—daughter-in-law and
mother-in-law—is not a sufficiently close relationship to raise
a presumption that the services claimed to have been rendered
were rendered gratuitiously, They contend, however, that the
evidence disclosed a family relationship with all members of
the family living in the home helping each other.

The evidence, viewed in the light most favorable to the
plaintiff, tends to show the following: In the early forties, plain-
tiff and her husband moved into the home with the husband’s
parents, Jody and Martha B. Williford. Jody Williford died in
1943. From that time until approximately 1954 or 1955, all of
Martha’s children were living at the homeplace. There were
some 10 or 11 people living there, all sharing in the labor and
expense, all eating together and living as a family unit. By
1954 or 1955 all of the members of the family except Martha
Williford, plaintiff, and plaintiff’s husband, had moved away
from the home. After the death of Jody Williford, plaintiff’s
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husband assumed management of the homeplace farm. The farm
was rented out and the income used for the support of Martha
and plaintiff and her husband and family. When plaintiff’s hus-
band worked away from the farm, that income was also used
for the support of the family. Plaintiff’s husband, in 1961 or
1962, installed a bathroom for the convenience of the family,
including Martha Williford, whose condition made it increas-
ingly difficult for her to get to and from the outside bathroom.
Plaintiff went to work at the Erwin Mill, but in 1960 or 1961,
when Martha Williford’s health was such that it became neces-
sary for someone to be there in the home to care for her, plain-
tiff stopped work and stayed at the home to take care of Martha
Williford. Plaintiff did the cooking and washing and ironing.
Plaintiff changed the bed linens on Martha’s bed. For three
vears prior to her death, Martha was not able to do anything
for herself without help. On 2 July 1971, Martha had a heart
attack, and after she was discharged from the hospital, plain-
tiff’s husband carried her to a nursing home on 6 August 1971
where she stayed until 15 December 1971. Thereafter plaintiff’s
husband brought his mother home and bought a hospital bed
for her. She was completely confined to her bed and lost normal
control of her bodily functions, Plaintiff cared for her without
any help until she again had to be hospitalized on 18 March
1972. She died in the hospital on 13 April 1972, During her
period of hospitalization and stay in the nursing home plaintiff
and her husband frequently stayed with her in the davtime and
plaintiff’s husband hired a nurse’s aide to stay with her at
night. Martha’s other children would visit occasionally at the
home but did not assist plaintiff in the care of Martha. During
her hospitalization and stay at the nursing home, her other
children would visit her at night after they got off work and
would sometimes contribute to her care, but plaintiff and her
husband did most of it. Martha Williford did not receive social
security or any other government benefits but “did receive
Medicaid or Medicare when she was in the hospital.” Plaintiff’s
husband testified that Martha Williford “hated for Ruby to have
to wait on her like she was having to do, and all, and said she
wanted her looked after for it.”

We are of the opinion that the court properly submitted
the issue to the jury.
[2] Defendants also contend that the trial court stated an

opinion in charging the jury that one witness had corroborated
the testimony of another witness. We agree.
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During the course of instructing the jury, the trial court
noted that plaintiff’s witness, Anne Williford, had “ . . . cor-
roborated to a considerable extent the testimony of Mr. William
Williford, the husband of the plaintiff in this case.”

The issue of corroboration is a matter to be resolved by the
jury and the trial court erred in removing this question from
the jury’s province. In Lassiter v. R. R., 171 N.C. 283, 287-288,
88 S.E. 335 (1916), the Court said:

“We cannot approve an instruction, ‘that one witness
corroborates another,” as this is a question of fact to be
decided by the jury. ... The tendency of certain testimony
to corroborate a witness, and the fact of corroboration, are
considered, in law, as two different things. It is for the
jury and not for the judge to say how the testimony of a
witness is affected by other testimony. Swan v». Carawan,
168 N.C., 472. The credibility of witnesses, the weight and
sufficiency of testimony, are matters peculiarly within the
province of the jury to consider and pass upon.

We are of the opinion that the charge in the respects
indicated was not an adequate one, and that the judge in-
advertently expressed an opinion upon the weight of the
testimony.” .

Because a new trial must be had, we deem it unnecessary
to discuss the other errors -assigned by defendants.

New trial.

Judges VAUGHN and CLARK concur.

STATE OF NORTH CAROLINA v. TIMOTHY L. OLDFIELD AND
HOMER D. BLINCOE

No. 7535C923
(Filed 7 April 1976)

1. Searches and Seizures § 3— probable cause to issue search warrant —
sufficiency of affidavit

In a prosecution for possession of marijuana, there was probable

cause for issuance of a warrant to search defendants’ premises where

the affidavit to obtain the warrant disclosed that a purchase of
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THC was made from defendants only a few minutes before issuance
of the warrant, a detailed description of the premises to be searched
was given, and the affidavit stated the results of three weeks of sur-
veillance of defendants’ premises.

2. Searches :and Seizures § 4— warrant to search for THC — seizure of
marijuana proper

. Though the search warrant for defendants’ premises was issued
to search for THC, and none was found, the officers could lawfully
seize six pounds of marijuana found on defendants’ premises, and
such contraband was admissible in evidence in a prosecution for pos-
session of marijuana.

3. Narcotics § 3— possession of marijuana — admissibility of search war-
rant

The trial court in a prosecution for possession of marijuana did
not err in admitting the search warrant into evidence on wvoir dire,
though the magistrate was not present to testify that he signed it,
since the affiant identified the warrant and testified that he and the
magistrate signed the affidavit and that the magistrate signed the
warrant.

APPEAL by defendants from Rouse, Judge. Judgments en-
tered 3 June 1975 in Superior Court, CRAVEN County. Heard in
the Court of Appeals 9 March 1976.

Defendants were charged in identical bills of indictment
with possession of approximately six pounds of marijuana.
Charges of manufacturing phencyclidine were dismissed as to
each defendant at the close of the State’s evidence.

The State’s evidence tended to show the following: On 16
December 1974, pursuant to a search warrant, defendants’
trailer was searched by Craven County and Town of Havelock
officers. Approximately six pounds of marijuana were seized,
along with scales, marijuana cigarette butts, syringes, a hashish
pipe, a quantity of amphetamine, a quantity of hashish, and a
quantity of phencyclidine hydrochloride.

Defendants offered no evidence. The jury found each de-
fendant guilty of possession of more than one ounce of mari-
juana, and each defendant was sentenced to a term of not less
than three nor more than five years of imprisonment.

Attorney General Edmisten, by Assistant Attorney General
Roy A. Giles, Jr., for the State.

McCotter & Mayo, by Charles K, M cCotter, Jr., for defend-
amts.
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BROCK, Chief Judge.

[1] Defendants argue that the evidence seized in the search
was inadmissible because there was no showing of probable
cause for the issuance of the search warrant.

The affidavit to obtain the search warrant was as follows:

“W. H. Nethercutt, Detective, Craven County Sheriff’s
Dept., New Bern, N. C. being duly sworn and examined
under oath, says under oath that he has probable cause to
believe that Tim Oldfield & Homer Blincoe has on his
premises, on his person in his vehicle certain property, to
wit: Tetrahydrocannabinols (THC) the possession of which
is a crime, to wit: Possession of a controlled substance.

December 15, 1974, Havelock, N. C.

“The property described above is located on his prem-
ises, on his person, in his vehicle described as follows:

“This being a white and tan house trailer, located at
Lot #2, Havelock Trailer Park, Havelock, N. C. You pro-
ceed West on U. S. 70, take the immediate service lane just
as you cross the Slocum Creek bridge to the right. About
200 yards up this service road is a Gant Service Station.
A dirt unpaved road leads straight into the trailer park.
The described trailer is the second trailer on the right. To
better identify the location there is a cleaning mop hanging
upside down in a hedge in the front of the trailer.

“The vehicle to be searched is a 1964 Black Pontiac
4-door, bearing N. C. registration FRA 608, registered to
Homer Davis Blincoe, Bks 205, Cherry Point, N. C.

“The facts which establish probable cause for the
issuance of a search warrant are as follows: I, W. H.
Nethercutt after making a number of drug arrests in
Craven County have since the first day of Sept. 1974 held
secret intelligence meetings with local and adjoining
County drug agents and also agents from CID. During these
meetings we attempted to determine the names of known
drug dealers. Some of these persons have already been
arrested. During the meetings the name of Tim Oldfield
20 yr. old white male & Homer (Butch) Blincoe, white
male, were discussed as known drug dealers, based on this
information, T began an undercover surveillance of these
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two subjects residents. In the past 3 weeks at noon and in
the evening I have observed an increasing amount of
traffic; both day & night. I have also observed a white male
by the name of Michael Roades who is known to me &
Carteret County to be a drug dealer. This information was
passed onto Carteret County officers, they have since ar-
rested Michael Roades on possession of Marijuana, Michael
Roades was interviewed by me and agreed to make a buy
of THC from the two named defendants. Further investi-
gation revealed that the two named defendants make reg-
ular trips to Atlanta, Georgia where they purchase illegal
drugs and transport them to the State of North Carolina.
On December 16, 1974, I gave to Michael Roades for the
purpose of making a controlled buy, nine twenty dollar
bills of U. S. Currency listed as follows:

Serial #’s E 39736409 B NRS
41621504 D NRS
87819019 A NRS
67765048 B NRS
93197871 B NRS
79640085 B NRS
01623010 * NRS
E 30426011 B NRS
G 37198929 C NRS

He was given this money at 11:45 a.m., this date 16 Dec
1974. He and his vehicle were searched thoroughly for any
illegal drugs. He then proceeded to the mentioned address
and was observed going into the trailer and returning.
He was stopped on U. S. Highway 70 where he produced-twe
one (HRS) small bags of a white powder and stated that
it was THC. Based on this information and passed investi-
gations of the two named defendants, I procured this
search warrant.

16 December 1974
12:20 P.M.

s/ 'W. H. NETHERCUTT, D.S.
s/ N. R. SANDERS, Magistrate”

EHEHHEH®
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Irrespective of the challenged hearsay in the affidavit,
the information of the purchase of tetrahydrocannabinols only
a few minutes before issuance of the warrant, along with the
detailed description of the location of the trailer to be searched,
and the results of three weeks of surveillance of the premises
constituted probable cause to issue the search Warrant This
argument is without merit and is overruled.

[2] Defendants argue that the evidence seized in the search
was inadmissible because the search warrant was issued to
search for tetrahydrocannabinols (THC), and none was found;
that the evidence seized was not specified in the search warrant;
and that the evidence seized was not in plain view.

As pointed out above, the warrant to search for THC was
issued upon a showing of probable cause. Although the officers
found no THC, in their search for it they found the contraband
seized and admitted into evidence. When officers are conduct-
ing a valid search for one type of contraband and find other
types of contraband, the law is not so unreasonable as to require
them to turn their heads. This argument is without merit and
is overruled.

[3] Defendants argue that it was error to admit the search
warrant into evidence on voir dire because the magistrate was
not present to testify that he signed it. This argument is feck-
less. The -affiant identified the warrant and testified that he
and the magistrate signed the affidavit and that the magistrate
signed the warrant.

Under assignment of error number 5, defendants contend
that the court abused its discretion by repeatedly permitting
the State to ask leading questions. Twenty-two exceptions are
grouped under this assignment of error. Several of them do
not relate to objections to questions asked, but those that do
are wholly without merit. The questions were proper inquiries
by the State and were not objectionable as leading questions.
It would have been error to not permit the questions complained
of. This assignment of error is without merit.

We have examined defendants’ remaining assignments
of error and conclude that they do not merit discussion. They
are overruled.

The cases against these two defendants were clear and
overwhelming., After investigation and surveillance, Officer
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Nethercutt obtained the cooperation of a previously arrested
drug dealer to purchase THC from defendants. This person
purchased from defendants a substance purporting to be THC
with nine twenty dollar bills supplied by the police, and deliv-
ered the substance purchased to Officer Nethercutt immediately
thereafter. Officer Nethercutt promptly obtained and served
a search warrant. The same nine twenty dollar bills were re-
covered from one of the defendants within less than an hour
after the purchase was made. The evidence seized was clearly
sufficient to justify the arrest and charge against the defend-
ants. In our opinion defendants had a fair trial free from
prejudicial error.

No error.

Judges VAUGHN and MARTIN concur.

VERNON R. WHETSELL, EUGENE HOLLOMAN & R. E. HATCH,
TRUSTEES oF SALEM ADVENT CHRISTIAN CHURCH (SUCCESSOR
170 THE SECOND ADVENT BAPTIST CHURCH) v. GLADYS L.
JERNIGAN & HusBaND, ROLAND R. JERNIGAN

No 758SC858
(Filed 7 April 1976)

Deeds § 15— reversion clause after description — ineffectiveness

Provisions in a deed for the reverter of title to the grantor are
not valid and effective where they appear only at the end of the
description and are not referred to elsewhere in the deed.

APPEAL by plaintiff from Griffin, Judge. Judgment entered
26 September 1975 in Superior Court, WAYNE County. Heard
in the Court of Appeals 13 February 1976.

Plaintiffs brought this action in order to have their church
declared the sole owner of a one-acre lot which was conveyed
by deed dated 17 November 1884, from D. E. Newell and his
wife, Nancy Newell, and Mary Newell to the Second Advent
Baptist Church. Plaintiffs claim that their church is the suec-
cessor of the Second Advent Baptist Church,

Defendants claim ownership under the reverter clause in
the 1884 deed which follows the description:

“ ... thence north 70 yards to the begin., containing
one acre more or less—Now the condition of this deed is
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that if the said denomination of the Second Advent Baptist

- Church fail to build a church house, or if said denomination
change their name, or if they fail to occupy said land with
a church for a space of three years then said land is to
return back to the parties of the first part or their legal
representatives.”

This reverter clause does not appear elsewhere in the deed.

Defendants answered and counterclaimed alleging that
around 1969 Second Advent Baptist Church changed its name to
Salem Advent Christian Church; that Salem Advent Christian
Church moved and failed to occupy the land with a church for
three years.

Each party filed motions for summary judgment. After a
hearing and argument by counsel for both parties, defendants’
motion for summary judgment was granted. The judgment con-
cluded that the language imposing conditions on the conveyance
was legally effective and entitled defendants to entry and pos-
session of the land, title vesting in Gladys Jernigan, sole heir
of the grantors.

Kornegay & Bruce, P.A. by Robert T. Rice for plaintiff
appellant.

Smith, Everett & Womble by James D. Womble, Jr., and
James N. Smith for defendant appellees.

CLARK, Judge.

The fundamental question presented on appeal is whether
provisions in a deed for the reverter of title to the grantor are
valid and effective where they appear only at the end of the
description and are not referred to elsewhere in the deed. One
line of cases holds that when the granting clause in a deed to
real property conveys an unqualified fee and the habendum
contains no limitation on the fee thus conveyed and a fee simple
title is warranted in the covenants of title, any additional clause
or provision repugnant thereto and not by reference made a
part thereof inserted in the instrument as a part of, or follow-
ing the description of the property conveyed, or elsewhere other
than in the granting or habendum clause, which tends to delimit
the estate thus conveyed, will be deemed mere surplusage with-
out force or effect. Oxendine v. Lewis, 252 N.C. 669, 114 S.E.
2d 706 (1960) ; Jeffries v. Parker, 236 N.C. 756, 73 S.E. 2d
783 (1953).
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The defendants rely on cases which hold in effect that the
grantor’s intent as gathered from the instrument itself controls
disposition of the case; that discovery of this intention is the
chief essential in the construction of conveyances; and that
artificial importance should not be given to the formal parts
of a deed. Mattox v, State, 280 N.C. 471, 186 S.E. 2d 378
(1972) ; Lackey v. Board of Education, 258 N.C. 460, 128 S.E.
2d 806 (1963) ; Board of Education v. Carr, 15 N.C. App. 690,
190 S.E. 2d 653 (1972).

In Lackey there was a reverter clause following both the
description and the habendum clause. In Mattox a lengthy con-
dition subsequent was set out in the habendum clause. In Board
of Education there appeared after the habendum clause a con-
dition that title should revert to the grantor if the properties
should cease to be used for a nondenominational school.

But we find that in those cases where the granting, haben-
dum and warranty clauses are regular in form and the language
delimiting the fee appeared only in the body of the deed follow-
ing the description, the North Carolina Supreme Court has
consistently followed the rule in Oxendine v. Lewis, supra.

In the case before us we find that the language following
is without force and effect. The judegment of the trial court is
the description which tends to delimit the estate thus conveyed

Reversed.

Judges MORRIS and VAUGHN concur.

ROM L. POTTER aND wWIFE, ANGIE D. POTTER, PLAINTIFF APPELLEES
v. RELIANCE INSURANCE COMPANY, DEFENDANT APPELLANT

No. 75623DC877
(Filed 7 April 1976)

Insurance § 140— lightning insurance — cause of damage
Plaintiffs’ evidence was sufficient to be submitted to the jury
on the issue of whether their dwelling was damaged by lightning
within the coverage of a lightning clause in an insurance policy,
rather than by lateral earth movement as contended by defendant
insurer, where the male plaintiff and a neighbor testified as to a
specific flash of lightning which was followed by a loud noise, and
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the male plaintiff testified that he felt a tremble in the basement
where he went immediately and saw a crack in the basement wall
which had not been there before the storm.

APPEAL by defendant from Osborne, Judge. Judgment en-
tered 13 August 1975, District Court, ASHE County. Heard in
the Court of Appeals 18 February 1976.

Plaintiffs allege that the defendant issued to them a policy
of insurance on their residence against losses caused by fire
or lightning; that on 28 May 1973 their home was struck by
lightning, their basement wall cracked, and defendant has refused
to pay under the terms of the policy. Defendant denied loss
by fire or lightning, and asserted that the crack resulted from
lateral earth movement, a specific policy exclusion.

Plaintiff Rom DPotter testified at the trial that on the
night of 28 May, it was thundering and lightning heavily; that
one particular surge of lightning was followed by a loud noise
and trembling in the basement; that he went to the basement,
turned on the lights and saw a crack in the wall that had not
been there before the storm. A neighbor, Joe Williams, a high-
way patrolman, corroborated Potter’s testimony about the se-
verity of the storm and a particularly loud clap of thunder and
surge of lightning.

Defendant offered no evidence and moved for a directed
verdict at the close of plaintiffs’ evidence, at the close of all
the evidence, and for judgment notwithstanding the verdict.

The jury found that plaintiffs’ residence sustained ‘“‘direct
loss by lightning.” It was agreed that damages amounted to
$2,192.72. Defendant appealed from the judgment for plaintiffs
in the agreed amount.

Richard J. Bryan, Thomas S. Johnston for plaintiff ap-
pellee.

W. G. Mitchell for defendant appellant.

CLARK, Judge.

The defendant brings forward only one assignment of
error: the denial of his motion for directed verdict.

Where the evidence as to the cause of the property loss
or damage is doubtful or conflicting, it is a jury question
whether it resulted from lightning within the coverage of a
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lightning clause in an insurance policy. But where the evidence
relied on to show that lightning was the cause of loss is of a
speculative nature, the court will decide that, as a matter of
law, the plaintiff has failed to prove that the loss was so caused.
Anno., 15 A.L.R. 24 1017.

The defendant relies on Samet v. Insurance Co., 237 N.C.
758, 759, 75 S.E. 2d 913, 914 (1953), where the court reached
the conclusion that the evidence “fails to show more than a
possibility or to furnish more than material for conjecture as
to the cause of damage to plaintiffs’ building.” The facts in
Samet are summarized as follows: There was a sudden, violent
storm, accompanied by lightning and thunder and a downpour
of rain, lasting about twenty or thirty minutes. There were
gusts of wind of unusually high velocity. The next morning it
was discovered that a part of the roof of the unoccupied two-
story building had collapsed. Between 50 and 75 feet of the roof
at the rear, to the width of 45 feet, had fallen in. This part
of the roof sloped to the rear. The roof was of felt, with asphalt
and gravel, and was estimated to weigh 500 or 600 pounds per
100 square feet. The building was equipped with electric wir-
ing under the roof, metal flashing, and metal downspout.

We find that the case before us is distinguishable from
Samet, supra. The occupant of the dwelling and a neighbor tes-
tified as to a specific flash of lightning which was followed by
a loud noise. The plaintiff occupant felt a tremble in the base-
ment, where he went immediately and saw a crack in the base-
ment wall which had not been there before the storm.

We find the case to be factually similar to Grasso v. Glen
Falls Insurance Co., 133 Neb. 221, 274 N.W. 569 (1937), where
the evidence tended to show that on the day prior to the elec-
trical and rain storm the insured building was in good condi-
tion. An employee in the building on the night of the storm
heard a terrific crash; there was a flash of lightning and the
building began to shake; the wall of the basement was found
lying on top of the boilers; and there was a large opening in
the concrete basement wall. The court held that this evidence
was sufficient to make it a jury question,

We conclude that the evidence was sufficient to require
submitting to the jury the issue of whether plaintiffs’ dwelling
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sustained a direct loss by lightning. In the judgment of the
trial court, we find

No error.

Chief Judge BROCK and Judge VAUGHN concur.

STATE OF NORTH CAROLINA v. TERRY JOHNSON

No. 75208C950
(Filed 7 April 1976)

1. Criminal Law § 66— out-of-court showup — independent origin of in-
court identification

The evidence on voir dire supported the trial court’s determina-

tion that a robbery vietim’s in-court identification of defendant was

of independent origin and was not tainted by her out-of-court iden-

tification of defendant when officers brought defendant to the store

in which the victim worked some forty-five minutes after the robbery.

2. Criminal Law § 75— incriminating statements to police dispatcher —
absence of constitutional warnings

The trial court in an armed robbery case properly allowed a
person employed as a dispatcher with the police department to testify
that while visiting a relative who was sharing a jail cell with defend-
ant, defendant told her he was charged with armed robbery and
answered in the affirmative when she asked him if he was guilty,
notwithstanding the dispatcher did not advise defendant of his con-
stitutional rights, where the court found that the dispatcher was not
a law enforcement officer, did not make criminal investigations or
interview witnesses or defendants, and was not acting as a police offi-
cer when she talked with defendant.

APPEAL by defendant from Rousseaqu, Judge. Judgment en-
tered 18 July 1975 in Superior Court, RICHMOND County. Heard
in the Court of Appeals 11 March 1976.

Defendant was tried on a bill of indictment charging him
with the armed robbery of Sandra Hough. He pled not guilty
and evidence presented by the State is summarized in pertinent
part ag follows:

Ms. Hough testified that she was working at a Kwik Pik
Store near Rockingham at 10:45 p.m. on 16 May 1975 when a
white male with a stocking over his head entered the store and
robbed her at gunpoint. She identified defendant as the robber.
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Two police officers testified that Ms. Hough’s description
of the man who robbed her was broadcast to patrol cars and a
deputy sheriff, who had heard the broadcast, saw defendant
enter a beer joint known as the Rebel Inn about 11:00 p.m.
The deputy entered the Rebel Inn, arrested defendant but found
no money.

Hassel Lee Patton, a friend of.defendant’s, testified that
he was in the Rebel Inn when defendant entered; that just be-
fore defendant was arrested he called Patton into the bathroom
and ‘“‘stuffed both of my front pockets full of money.” He told
Patton not to spend the money and the next morning defendant
went to the motel where Patton was staying and reclaimed the
money.

Debra Teal testified that on an occasion before trial she
visited a relative who was sharing a jail cell with defendant.
She casually asked defendant what he was in jail for and he
replied ‘“violation of probation and armed robbery.” She then
asked him if he was guilty and defendant replied: “Yes, I done
it, but they got to prove it.”

Defendant offered no evidence.

The jury found defendant guilty as charged and from
judgment imposing prison sentence of 30 years, he appealed.

Attorney General Edmisten, by Assistant Attorney General
Robert R. Reilly, for the State.

Webb, Lee, Davis, Gibson & Gunter, by Joseph G. Davis,
Jr., for defendant appellant.

BRITT, Judge.

[1] By his first assignment of error defendant contends the
court erred in permitting the victim of the robbery to make an
in-court identification of him for the reason that the identifica-
tion was influenced by an impermissibly suggestive out-of-court
identification. We find no merit in the assignment.

Before Ms. Hough was allowed to testify in the presence of
the jury, the court conducted a voir dire at which she and two
police officers testified. She related the vivid description of
her robber which she gave to police immediately after the rob-
bery and stated that the person (defendant) which police
brought to the store some forty-five minutes later was the
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robber. The police corroborated her testimony with respect to
the description of the robber which she provided. They also tes-
tified that they arrested defendant at the Rebel Inn “for ques-
tioning” and he agreed to go with them to the Kwik Pik Store.
The court made findings of fact substantially as testified to
by the witnesses and concluded that the vietim’s identification
of defendant was based on her observation of him at the time
of the robbery, that the identification was of independent origin
and was in no way tainted or influenced by an impermissibly
suggestive confrontation.

We hold that the court’s findings were supported by com-
petent, clear, and convincing evidence, and that the findings
fully support the conclusions of law and the admission of the
testimony. Our holding finds support in many cases including
Kirby ». Illinois, 406 U.S. 682, 32 L.Ed. 2d 411, 92 S.Ct. 1877
(1972) ; United States v. Cunningham, 346 F. 2d 907 (D.C. Cir.
1970) ; and Terry v. Peyton, 433 F. 2d 1016 (4th Cir. 1970).

[2] In his other assignment of error defendant contends the
court erred in admitting the testimony of Debra Teal for the
reason that on the date she allegedly talked with him she was
employed by the Rockingham Police Department and that she
did not advise him of his constitutional rights. This assignment
has no merit.

The court conducted a voir dire with respect to Miss Teal’s
testimony and found as facts:that on the date in question she
was employed by the City of Rockingham as a radio dispatcher
with the police department; that her duties included answering
the telephone, dispatching cars to wreck scenes, answering the
“PIN” machine and taking calls from the fire department and
rescue squad; that she was not a sworn police officer and did
not have the power of arrest; that she did not make criminal
investigations, did not interview witnesses or defendants and
was not employed to take statements from anyone. The court
concluded that at the time she talked with defendant that she
was not in any way acting as a police officer, and, in fact, was
not a law enforcement officer, and that even though defendant
was in custody her talking with him was not a police interroga-
tion,

The question appears to be one of first impression and
while we are unable to cite any direct authority to support our
holding, we conclude that the admission of Miss Teal’s testi-
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mony was proper in view of the findings of fact and conclu-
sions of law made by the trial judge.

We hold that defendant received a fair trial, free from
prejudicial error.

No error.

Judges PARKER and CLARK concur.

STATE OF NORTH CAROLINA v. CLEVELAND ABRAMS

No. 7510SC808
(Filed 7 April 1976)

1. Automobiles § 134— possession of vehicle knowing it to be stolen —
sufficiency of evidence
In a prosecution for possession of a vehicle knowing it to be
stolen, evidence was sufficent to be submitted to the jury where it
tended to show that defendant was in possession of the car the day
after it was stolen, defendant collided with another car while driving
the stolen vehicle but did not stop, when he was pursued by the
driver whose car he had hit and was questioned, his response was
unsatisfactory, and the vehicle was subsequently found in a wooded
area behind defendant’s house.

2. Automobiles § 134— possession of vehicle knowing it to be stolen —
proving of felonious intent unnecessary

In a prosecution for possession of a vehicle knowing it to be
stolen, it was not error for the court to fail to instruct the jury as
to defendant’s felonious intent, since the statute under which defend-
ant was charged, G.S. 20-106, did not require the doer of the act to
have a felonious intent in order to be guilty of the felony of possession
of a vehicle knowing it to be stolen.

APPEAL by defendant from Lee, Judge. Judgment entered
19 June 1975 in Superior Court, WAKE County. Heard in the
Court of Appeals 9 February 1976.

Defendant was charged under G.S. 20-106 with possession
of a vehicle knowing it to be stolen. The jury returned a verdict
of guilty as charged, and from a judgment imposing a prison
sentence defendant appealed to this Court.

The evidence presented by the State tended to show the
following: On Friday evening, 27 December 1974, a 1972 Dodge
automobile (N. C. license number HDY-772) belonging to Wil-
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liam D. Parker was stolen from the parking lot in front of
his office. Parker admitted leaving the keys in the car. He
could not identify the person who stole his car, but Parker
did observe that it was a man. Parker’s car was recovered by
the police on the following Monday. The car had been wrecked.

On the afternoon of 28 December 1974 Helen Robinson
was traveling on Highway 64 beltline when her automobile was
struck by another automobile. She stopped her vehicle and as-
sumed the other driver would stop. However, the other car pro-
ceeded down the highway and Mrs. Robinson pursued until the
car stopped. Defendant was driving the car that struck her
car, and she attempted to talk with defendant regarding the
accident. Defendant’s response was inadequate and Helen Robin-
son left and called the police.

When Mrs. Robinson and the police returned to where
defendant was last seen, the defendant and the car were gone.
Mrs. Robinson identified the license number of the vehicle that
collided with her as N. C. number HDY-772. Pursuant to a con-
versation the police officer had with a nearby resident a war-
rant was obtained for the arrest of defendant.

William Parker’s car was discovered in a wooded area be-
hind defendant’s house, and defendant was apprehended in a
house next door to his home. The arresting officer testified that
defendant was hostile, and that he had been drinking, and
that he denied driving the car.

Defendant presented no evidence.

Attorney General Edmisten, by Associate Attorney Elisha
H. Bunting, Jr., for the State,

Joyner and Howison, by Edward S. Finley, Jr., for defend-
ant appellant.

ARNOLD, Judge.

[1] There is no merit in defendant’s contention that the trial
court erred in failing to grant his motion for judgment as of
nonsuit. Upon a motion for nonsuit, the evidence must be con-
sidered in the light most favorable to the State, giving the
State the benefit of every reasonable inference to be drawn
therefrom, and nonsuit should be denied where there is suffi-
cient evidence, direct, circumstantial, or both, from which the
jury could find that the offense charged has been committed
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and that defendant committed it. State v. Goines, 273 N.C. 509,
160 S.E. 2d 469 (1968). Defendant’s possession of the vehicle,
his conduct upon being approached by Mrs. Robinson after the
accident, and defendant’s apparent disregard for -the value of
the automobile are circumstances from which a jury could infer
that the defendant was guilty of the offense charged.

[2] Defendant next argues that the trial court erred by failing
to instruct the jury on an essential element of the crime. He
asserts that the word ‘“feloniously” in the indictment implies
there was a dishonest purpose, and that the judge’s charge
should have included the defendant’s “dishonest purposes” as
an element of the crime.

It is an established principle of law that “[i]t is within
the power of the Legislature to declare an act criminal irrespec-
tive of the intent of the doer of the act. The doing of the act
expressly inhibited by the statute constitutes the erime. Whether
a criminal intent is a necessary element of a statutory offense
is a matter of construction to be determined from the language
of the statute in view of its manifest purpose and design.”
State v. Hales, 256 N.C. 27, 30, 122 S.E. 2d 768 (1961) ; State
v. Hudson, 11 N.C. App. 712, 182 S.E. 2d 198 (1971).

G.S. 20-106 provides in pertinent part as follows: ‘““Any
person who . . . hasg in his possession any vehicle which he
knows or has reason to believe has been stolen or unlawfully
taken, and who is not an officer of the law engaged at the time
in the performance of his duty as such officer, is guilty of a
felony.”

The purpose of G.S. 20-106 “is to discourage the possession
of stolen vehicles by one who knows it to be stolen or has reason
to believe it is stolen.” State v. Rock, 26 N.C. App. 33, 35, 215
S.E. 2d 159 (1975). The State attempts to accomplish the pur-
pose of discouraging the possession of stolen automobiles by
making the act of possessing a stolen automobile punishable as
a felony. Neither the construction of the statute nor the pur-
pose for which the statute was enacted compels this Court to
interpret the statute to require the doer of the act to have a
felonious intent. The trial court did not commit error in its
instructions.

Defendant’s remaining assignments of error have been
carefully reviewed and are found to be without merit.
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No error.

Chief Judge BRoCK and Judge PARKER concur.

STATE OF NORTH CAROLINA v. RANDOLPH THOMAS FAIR

No. 75273C890
(Filed 7 April 1976)

Burglary and Unlawful Breakings § 5; Larceny § 5— possession of re-
cently stolen goods-— property not named in indictment

The fact that cuff links found in defendant’s possession were
not listed in the indictment charging him with breaking or entering
a home and larceny of other articles of personal property therefrom
did not. render inapplicable the doctrine of possession of recently
stolen goods where the evidence tended to show that the cuff links
were stolen from the home at the same time as the property listed in
the indictment, and the charge in this case, when considered con-
textually as a whole, fairly and adequately declared and explained
the law arising on the "evidence w1th respect to the possession of
recently stolen goods.

_APPEAL by defendant from Kirby, Judge. Judgment entered
24 June 1975 in Superior Court, GASTON County. Heard in the
Court of Appeals 18 February 1976.

The defendant, Randolph Thomas Fair, was charged in a
two-count bill of indietment, proper in form, with the felonies
of breaking or entering the home of Alex and Jeannie Stuart
and larceny therefrom of certain described articles of personal
property. The defendant pleaded not guilty, offered no evi-
dence, and was found guilty by the jury. From a judgment im-
posing a prison sentence of seven to ten years, he appealed.

Attornel General Edmisten by Associate Attorney Sandra
M. King for the State.

Harris and Bumgardner by Don H., Bumgardner for defend-
ant appellant.

HEDRICK, Judge.

Defendant’s one assignment of error challenges the court’s
instructions to the jury with respect to the doctrine of the pos-
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session of recently stolen goods. Evidence offered by the State
tended to show that:

Alex W, Stewart left his home at 215 Dogwood. Drive,
Mount Holly, North Carolina, with his wife and three children
at approximately 8:15 a.m., 25 February 1975. They returned
home at approximately 6:00 p.m. that day and found that the
basement door to the house had been battered down. Stuart no-
ticed immediately that a 27 inch ten-speed bicycle and a 27 inch
three-speed bicycle were missing. He went upstairs where he
found that a stereo system and speakers, an AM/FM stereo
clock radio, the children’s piggy banks, a transistor radio, an
attache tape recorder, some silver dollars and silver currency,
and a psychedelic light were also missing. He noticed, too, that
a pair of his son’s gold-plated cuff links which he had seen in
his son’s room that morning were gone. The following day Alex
and Jeannie Stewart went to the police station at approximately
6:00 p.m. where they identified a pair of cuff links as being
the same ones taken from their house on the 25th.

Officer B. F. Harris testified that he arrested the defendant
at approximately 5:00 p.m., 26 February 1975, and took him
to the police station where he was searched. Harris found the
cuff links which had been taken from the Stuarts in the defend-
ant’s right front pocket.

The defendant contends that since the bill of indictment
did not charge that the defendant stole the gold-plated cuff links
and since there was evidence that the Stuarts’ home was broken
into and the cuff links were stolen on some occasion other than
that charged in the bill of indictment, the court erred “in fail-
ing to charge the jury that the doctrine of recent possession was
applicable in this case only if the jury found beyond a reason-
able doubt that cuff links found in the possession of the defend-
ant were stolen at the same time and same place as the other
items listed in the bill of indictment.”

Even though property found in a defendant’s possession is
not listed in a bill of indictment charging that defendant with
the felonies of breaking or entering and larceny, a presumption
that defendant broke or entered and stole the property listed in
the indictment arises if the property found in defendant’s pos-
session was recently stolen at the same time and place as the
property listed in the indietment. State v. Blackmon, 6 N.C.
App. 66, 169 S.E. 2d 472 (1969).
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Thus, the fact that the gold-plated cuff links found in
defendant’s possession on the 26th of February were not listed
in the bill of indictment charging the defendant with breaking
or entering the Stuarts’ home and the larceny of other articles
of personal property does not render inapplicable the doctrine
of possession of recently stolen goods in this case. Defendant’s
contention that there was evidence that the Stuarts’ home was
broken into and that the gold-plated cuff links were stolen at
some time other than that of the 25th of February is not correct.
All of the evidence tends to show that the Stuarts’ home was
broken into and all of the items and articles described in the bill
of indictment and the gold-plated cuff links were stolen on 25
February 1975. Officer E. S. Luther’s testimony on cross-exami-
nation that he took out a warrant ‘“‘charging Bruce Nelson
Johnson on the 26th day of February” with breaking and enter-
ing the Stuart home and larceny of the cuff links, standing
alone, is not sufficient to raise an inference that the Stuarts’
home was broken and entered into and the cuff links stolen at any
time other than the 25th day of February 1975. The charge,
when considered contextually as a whole, fairly and adequately
declares and explains the law arising on the evidence with
respect to the possession of recently stolen goods. The defend-
ant’s one assignment of error is overruled.

We hold the defendant had a fair trial free from prejudicial
error.

No error.

Judges BRITT and MARTIN concur.

OLNEY PAINT COMPANY, INC, A SoutH CAROLINA CORPORATION V.
ROMAN ZALEWSKJ aNnp BONNJE HODGE, t/d/b/a CONTRACT
DESIGN ASSOCIATES; COMMUNITY BUILDING CORPORA-
TION OF ATLANTA, INC.; aNnp WILLIAM B. LITTLE AND
STEVEN WALSH, d/b/a MANOR RIDGE

No. 7528DC837
(Filed 7 April 1976)

Evidence § 41; Laborers’ and Materialmen’s Liens § 3; Rules of Civil Pro-
cedure § 56— money owed subcontractor subject to lien — expression of
opinion on question of law — summary judgment improper

In an action to recover for the value of wallpaper furnished by
plaintiff to defendant subcontractor and to grant plaintiff all liens
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and subrogation rights to which it was entitled under the statute on
materialmen’s liens, the trial court erred in granting summary judg-
ment for defendant contractor on the basis of an affidavit by the con-
tractor’s vice-president that, before plaintiff filed its claim for a
materialmen’s lien, the contractor had paid the subcontractor all
monies owed it, since such affidavit amounted to an expression of opin-
ion on a question of law, was not-admissible in evidence, and could
not be considered on a motion for summary judgment.

APPEAL by plaintiff from Sityles, Judge. Judgment entered
21 July 1975 in District Court, BUNCOMBE County. Heard in
the Court of Appeals 11 February 1976.

Plaintiff, Olney Paint Company, Inc., alleged in its com-
plaint that the defendants, William B. Little and Steven Walsh
had appointed defendant, Community Building Corporation
(CBC) as general contractor for the construction of an apart-
ment complex on property they owned in Buncombe County.
CBC employed defendants Zalewski and Hodge, doing business
as Contract Design Associates (CDA) to install wallpaper in
the apartment complex. Plaintiff supplied $3,860.15 worth of
wallpaper to CDA, and CDA failed to pay for the wallpaper.
Plaintiff prayed that it be awarded damages of $3,860.15 and
that it be granted all liens and subrogation rights to which it
was entitled under the statute on materialman’s liens.

CBC admitted that it had been the general contractor for
the apartment complex being built by Little and Walsh, and
that it had employed CDA as a subcontractor to furnish wall-
paper. It denied the other material allegations of the complaint.
CDA filed no answer, and its default was entered, but default
judgment was not entered.

CBC moved for summary judgment, and in support of its
motion it submitted an affidavit of its vice-president, Bobby
C. Jones. Jones stated that in May 1973 CBC entered into con-
tracts with CDA for the installation of wallpaper, carpet and
resilient flooring. These contracts, which were attached to the
affidavit as exhibits, called for payments to be made to CDA
periodically as its work progressed. CDA breached the contracts
by failing to meet construction schedules and provide sufficient
manpower and supervision, and CBC terminated the contracts
in August and October 1973, before plaintiff filed its claim for
a materialman’s lien. When the contracts were terminated, “all
monies to which Contract Design Associates were entitled had
been paid,” and there was no amount owed by CBC to CDA.
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In opposition to CBC’s motion, plaintiff submitted its veri-
fied complaint and in an affidavit of its credit manager, L. R.
Denton. Denton stated that in September 1973 he personally in-
formed Ed Ellis, an employee of CBC, that CDA had not paid
for the wallpaper it had bought from plaintiff. In addition, he
wrote two letters to Ellis advising him that plaintiff had not
been paid. '

The court granted CBC’s motion for summary judgment
and in the judgment stated that there was “no just reason for
delaying entry of final judgment on said claim pending the dis-
position of other claims for relief involved in [the] action....”
Plaintiff appealed.

Robert B. Long, Jr., and Gary A. Dodd for plaintiff ap-
pellant.

Brooks, Pierce, McLendon, Humphrey and Leonard by
John L. Sarratt for defendant appellee, Community Building
Corporation.

No counsel for other defendants.

HEDRICK, Judge.

Plaintiff contends in its only assignment of error that the
court should not have granted summary judgment for-CBC. It
argues that under G.S. 44A-18(2) it is entitled to a lien on any
funds owed by CBC to CDA. CBC contends that plaintiff is not
entitled to a lien on any funds CBC owes to CDA, because CBC
does not owe any funds to CDA. This is established, CBC argues,
by the affidavit of Bobby C. Jones, which states that when CBC
terminated its contracts with CDA, “all monies to which Con-
tract Design Associates were entitled had been paid.” Plaintiff
responds that this statement is inadmissible in evidence, be-
cause it is an expression of opinion on a question of law; and
this contention seems correct.

1 Stansbury, N. C. Evidence 2d, § 130, in pertinent part
states:

“Thus a witness may state that he was in ‘possession’
of land or chattels, or that he ‘bought’ certain articles, or
that a corporation ‘claimed no interest’ in a particular thing,
or that it did not ‘owe’ a debt, if the words are employed
in a popular sense to describe the facts rather than their
legal consequences. But where the legal relations growing
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out of the facts are a disputed issue in the case, and the
witness’s language appears to describe the relations them-
selves, the same words may be objectionable.” (footnotes
omitted)

The legal relations growing out of CBC’s contract with
CDA are certainly a disputed issue in this case; indeed, they
are probably the crucial issue on which the case turns. If CDA
had been paid all monies to which it was entitled, there is no
fund on which plaintiff may obtain a lien; but if CBC did owe
money to CDA, then there is such a fund and plaintiff may
be entitled to a lien. Since Jones’s statement was not admissible
in evidence, it did not meet the requirements of NCRCP 56 (e)
and cannot be considered on a motion for summary judgment.
CBC has therefore failed to carry its burden of proving that it
is entitled to judgment in its favor, a burden which is imposed
on every party moving for summary judgment, Page v. Sloan,
281 N.C. 697, 190 S.E. 2d 189 (1972) ; and its motion for sum-
mary judgment should have been denied.

Reversed.

Judges BRITT and MARTIN concur.

STATE OF NORTH CAROLINA v. ROY 0. ROBERSON

No. 75188C912
(Filed 7 April 1976)

1. Gambling § 3— possession of lottery tickets — sufficiency of evidence

The State’s evidence was sufficient for the jury in a prosecution

for possession of tickets and orders used in the operation of a num-
bers lottery.

2. Criminal Law § 51; Gambling § 3— lottery tickets — expert testimony
— qualification of witness

The trial court in a prosecution for possession of lottery tickets
did not err in allowing a police officer to give his opinion as to the
nature and significance of papers and numbers found at defendant’s
house after the court had found the officer was an expert in the “in-
vestigation’ of numbers lotteries but had sustained an objection to the
State’s tender of the officer as an expert in the “field” of numbers
lotteries, since the trial judge, in overruling objections to questions
asked the witness, in effect ruled that the witness was qualified to
answer such questions,
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3. Gambling § 3— instructions — meaning of lottery ticket

The trial court in a prosecution for possession of lottery tickets
and orders sufficiently explained to the jury the meaning of the
term “lottery ticket.”

APPEAL by defendant from McConnell, Judge. Judgment
entered 29 May 1975 in Superior Court, GUILFORD County. Heard
in the Court of Appeals 8 March 1976.

The defendant, Roy O. Roberson, was charged in a warrant,
proper in form, with having “in his possession and under his
control certificates, tickets, and orders used in the operation of
a numbers lottery” in violation of G.S. 14-291.1. The defendant
pleaded not guilty but was found guilty by the jury. From a
judgment of imprisonment in the common jail of Guilford
County for a period of eighteen months, defendant appealed.

Attorney General Edmisten by Special Depuly Attorney
General James Blackburn for the State.

Taylor, Upperman, and Johnson by Herman L. Taylor and
Leroy W. Upperman, Jr., for defendant appellant.

HEDRICK, Judge.

[1] Defendant assigns as error the denial of his motion for
judgment as of nonsuit. Evidence offered by the State tends to
show the following:

Detective B. R. Dotson, accompanied by several other detec-
tives, went to the defendant’s residence at 127 N. Obermeyer
Street, Greensboro, N. C., on 3 October 1974, and, pursuant to
a search warrant, searched the premises. They found the de-
fendant seated at a desk. In front of him, on the desk, they
found numerous items which were identified as follows: a
brown envelope containing slips of paper with numbers on them,
a notebook containing columns of numbers, a white envelope
containing several small slips of paper with numbers on them,
scraps of cardboard paper and “travel card paper for charge
cards” with columns of numbers on them, and loose pieces of
paper with numbers on them. In a chest of drawers nearby
they found a black book containing sheets of paper which listed
the dates Monday through Friday from July 1964 to July 1974.
Beside each date was a three digit number.

Detective Dotson testified that the small slips of paper with
numbers on them were “numbers lottery tickets” being “similar
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to the numbers lottery tickets that . . . [he had] seen in the
past.” Dotson also testified to the procedure of the numbers
operation in general—that the winning lottery number on a
given day was based on a three digit number derived from the
previous day’s stock exchange quotations. He then described the
columns of numbers on the other papers and testified that the
papers were records of bets having been placed for the day’s
lottery.

Finally, the State showed that the three digit numbers in
the black book were the same as would be the winning number
of a lottery based on the stock exchange quotations for the ten
year period recorded in the book.

When the evidence is considered in its light most favorable
to the State, it will permit the jury to find that the defendant
had in his possession tickets and orders used in a “numbers”
lottery and that he was guilty of a violation of G.S. 14-291.1.
This assignment of error is overruled. See, State v. Walker, 25
N.C. App. 157, 212 S.E. 2d 528 (1975); cert. denied, 287 N.C.
264, 214 S.E. 2d 436 (1975).

[2] The defendant next argues it was error to allow Dotson to
testify that the slips of paper found on the desk at the defend-
ant’s house were lottery tickets after the court had previously
sustained an objection to the State’s tendering of Dotson “as an
expert in the field of numbers lotteries and gambling.” The
record discloses that at the close of an extensive voir dire exami-
nation into Dotson’s experience and knowledge in investigating
numbers lotteries the court found and conecluded:

“ ... that Mr. Dotson is a police officer having served. in
the Greensboro Police Department for ten years, several
yvears of which have been spent in the Vice Squad, in con-
nection with the ‘nvestigation of numbers lottery and other
gambling schemes, and is gualified to testify as an expert
in connection therewith.” (Emphasis added.)

Immediately following the voir dire the prosecution tendered
Dotson “as an expert in the field of number lotteries and gam-
bling.” (Emphasis added.) There was an objection. The court
responded, ‘“Objection sustained. Let’s go ahead, just let him
testify.” The defendant then objected on 38 different occasions
to specific questions which called for an opinion by Dotson as
to-the nature and significance of the papers and numbers found
at the defendant’s house, each of which was overruled.
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“A finding by the trial judge that the witness possesses the
requisite skill [as an expert] will not be reversed on appeal
unless there is no evidence to support it or the judge abuses his
discretion.” 1 Stansbury, N. C. Evidence (Brandis Rev.) § 133,
p. 430 (footnotes omitted).

We have examined each of the 38 questions objected to and
the answers given. In overruling each objection, the trial judge,
in effect, ruled that the witness was qualified to answer the
specific question as propounded. State v. Walker, supm This
assignment of error has no merit.

[3] Flnally defendant asserts the court erred “in that it did
not, at any point in its charge, define or attempt to define or
explain the term ‘lottery ticket’ ”. We do not agree. After read-
ing the statute under which the defendant was charged, the
court recapitulated some of the evidence of Detective Dotson
describing the tickets, orders, books and records found in de-
fendant’s possession and his explanation and description as to
how this paraphernalia was used in operating a numbers lottery.
The court then in substance instructed the jury that before it
could find defendant guilty of violating the statute it must find
from the evidence and beyond a reasonable doubt that (1) the
defendant possessed the tickets and orders and (2) that such
tickets, orders and paraphernalia were used in a numbers lot-
tery. When the charge is considered contextually as a whole, in
our opinion, it complies with the requirements of G.S. 1- 180 and
is free from prejudicial error.

We hold the defendant had a fair trial free from prejudicial
error.

No error.

Judges MORRIS and ARNOLD concur.

STATE OF NORTH CAROLINA v. ANTHONY T. BOBBITT

No. 75698C943
(Filed 7 April 1976)

Robbery § 5— armed robbery — summarization of testimony proper

The trial court in a prosecution for armed robbery did not err
in his summarization of the evidence when he stated that defendant
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told his companion to pick up money from the counter of a store and
the companion picked up the money and carried it out of the store,
though the victim of the robbery whose testimony was being sum-
marized did not specifically state that the companion picked up the
money.

APPEAL by defendant from Godwin, Judge. Judgment en-
tered 11 August 1975 in Superior Court, VANCE County. Heard
in the Court of Appeals 10 March 1976.

Defendant was charged in a bill of indictment with the
felony of armed robbery.

The State’s evidence tends to show the following: Between
9:00 p.m. and 10:00 p.m. on 30 September 1974 defendant and
an accomplice robbed the Currin Minute Mart in Henderson
of $400.00 to $500.00. In carrying out the robbery, defendant
threatened the manager of the store with a shotgun. Defendant
was known to the manager and an employee and was readily iden-
tified. Defendant was seen standing outside the store shortly be-
fore the robbery by a former girl friend. Defendant left Hender-
son and was not arrested until his return in April 1975.

Defendant offered evidence which tended to show the fol-
lowing: Defendant is eighteen years of age. He dropped out of
school after the tenth grade. About a week before the alleged
robbery defendant went to New Jersey for a vacation. He stayed
in New Jersey about seven months. He testified: “Before I left
to go to New Jersey I lived everywhere.. I was not working. I
was not living in any special place. I do have some family and
I live with them sometimes.” Defendant returned to Henderson
in April 1975 to straighten out a few assault warrants that had
been issued against him. He was arrested on this robbery charge
about two and one-half hours after he arrived in Henderson. He
was in New Jersey at the time of the alleged robbery, and he
did not rob the Minute Mart.

From a verdict of guilty and judgment of imprisonment for
a term of thirty years, defendant appealed.

Attorney General Edmisten, by Special Deputy Attorney
General John M. Silverstein, for the Stale.

Henry W. Hight, Jr., for the defendant.
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BROCK, Chief Judge.

Defendant argues that the trial judge, in his instructions to
the jury, assumed certain crucial facts which were not in evi-
dence and thereby expressed an opinion upon the evidence.

The trial judge is not required to recapitulate the testimony
of a witness in the exact words used by the witness. It is suffi-
cient for the trial judge to fairly summarize the evidence for
the purpose of explaining the law applicable thereto. The two
portions of the trial judge’s recapitulation of the evidence of
which defendant complains are as follows:

“[Tlhat Mr. Winstead removed the money from the cash
register, money amounting to four or five hundred dollars
in cash; that he put it on the counter, and that the defend-
ant told the other man to pick it up; that the other man
did pick up the cash in accord with the defendant’s orders;

“The State also offered evidence tending to show that
Mr. Winstead did not give the defendant permission to
take and carry away the money; that he removed from the
cash register and laid on the counter and which was carried
out of the store by the defendant’s companion at the direc-
tion of the defendant; that the money has not been re-
turned; that it has not been seen by Mr. Winstead from
that day until this.”

Defendant contends that the State did not offer evidence to
establish that either defendant or his accomplice picked the
money up from the counter and carried it away. Of course, the
taking and carrying away is an essential element of the crime
of robbery.

The State’s evidence upon this element comes from the
testimony of the manager of the store as follows:

“T turned around and the Defendant, Tony Bobbitt told me
it was a hold up, to give him the money. There was one
other colored person with the defendant but I could not
identify him. I opened the register and put roughly four
hundred fifty dollars on top of the counter.

“THE DISTRICT ATTORNEY: And at that time which of
the two parties picked up the money, if they did?
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“LAWRENCE WINSTEAD: The defendant asked, told the
other party to pick up the money and let’s go.

“I did not give the two men permission to take any-
thing from the store; especially the money.

“THE DISTRICT ATTORNEY Would you have given up
the money, had it not been for the shotgun that you testi-
fied was pointed at you?

“LAWRENCE WINSTEAD: No, sir.
“I was custodian of the money in that store.

“THE DISTRICT ATTORNEY: What did the two men do
after they got the money, Mr, Winstead?

“LAWRENCE WINSTEAD: Well, when I finished putting
the money on top of the counter

“THE COURT: Put it on top of the counter?

“LAWRENCE WINSTEAD: Yes, sir, the one with the gun
which was Anthony Bobbitt told the other one to get the
money and let’s go. They turned around the side of the
building and there was a blast from a shotgun, just seconds
later.”

The clear meaning of the foregoing testimony is that de-

fendant’s accomplice picked up the money while defendant held
the shotgun and that the two men left the store with the money.

We find no prejudicial error in the instructions about

which defendant complains.

No error.

Judges VAUGHN and MARTIN concur.
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STATE OF NORTH CAROLINA v. LESTER PLEMMONS

No. 7529SC973
(Filed 7 April 1976)

Criminal Law § 169— exclusion of testimony — harmless error

In a felonious assault prosecution, exclusion of testimony by de-
fendant’s wife that “somebody hollered and said come back here,” if
erroneous, was not prejudicial error where this information had already
been placed before the jury by defendant’s testimony.

. Criminal Law §§ 102, 128— reference to codefendant’s conviction —

harmless error

The trial court in a felonious assault case did not err in failing
to declare a mistrial when the district attorney referred to the fact
that a codefendant had previously been convicted of the same charge
for which defendant was on trial since the court’s warning to the
jury “not to consider that question or answer” was sufficient to ren-
der the reference to the codefendant’s conviction nonprejudicial.

Assault and Battery § 15— self-defense — fault in bringing on fight —
failure to withdraw

The trial court in a felonious assault case did not err in refusing
to instruct on self-defense where defendant was at fault in bringing
on the affray and never abandoned the fight and never withdrew.

APPEAL by defendant from Crissman, Judge. Judgment en-

tered 26 June 1975 in Superior Court, MCDOWELL County. Heard
in the Court of Appeals 17 March 1976.

Defendant was indicted for assault with a deadly weapon

with the intent to kill, inflicting serious injury.

At trial, the State’s evidence tended to show that defendant,

accompanied by one Richard Smith, Mrs. Plemmons and others,
proceeded by car to a trailer home on 4 August 1974 where de-
fendant and Smith provoked an altercation with the victim
Herman Wayne Noblitt. The dispute, originally verbal in nature,
rapidly deteriorated into an exchange of gunfire. Eyewitness
Harold Dean Noblitt, brother of the victim, testified that de-
fendant and Smith

“ ... came out the road in front of my house and I heard
my sister’s kids hollering that ‘it’s Richard Smith.” I jumped
up and ran to the door and they turned around. It’s a
dead-end road. They came to the end of my mother’s trailer
which is about 10 or fifteen feet from the road and I heard
Richard Smith holler to ‘tell that God Damn Herman
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Noblitt I'm going to kill the Son of a Bitch.’ My mother
came out of the trailer, went near the car and asked for
them to go on, that she did not want any trouble. About 3
or 4 minutes later, Herman came out of the house and when
he did, I saw Richard Smith raise a shotgun out of the
back seat. He was cursing and he shot across the yard when
there was over a dozen small kids out there. Richard Smith
and Lester Plemmons then pulled up about 20 feet and
they backed up and Richard shot again through the yard.
Then they continued going around the yard about 100 feet
or so and Lester Plemmons got out of the car on the driver’s
gide. I saw someone hand him a shotgun out of the car and
he took it from an open door on the driver’s side and shot
across my yard and hit my brother, Herman Noblitt, in
the face. Herman was bleeding real bad. He had shots on
top of his head, nose, ears and chest, and he didn’t have
any of those injuries prior to Lester’s shooting. After that,
they jumped back in the car and left.

My brother, Herman Noblitt, had a gun and after Richard
Smith shot twice, Herman fired in the air and they took
off. Then Lester Plemmons stopped and got out of the car
and shot. My brother did not shoot in Lester Plemmon’s
direction. The shot that Lester Plemmons fired hit the end
of my mother’s trailer. I was in the direct line of fire and
my nephew was in the house or in the door of the trailer.”

Other eyewitnesses corroborated Harold’s version of the as-
sault.

Defendant’s evidence tended to show that the defendant,
angered by Herman Noblitt’s purported overture to Mrs. Plem-
mons, “ ., .. went down to tell him [i.e. Noblitt] to stay away
from her.” Defendant, however, maintained that he was . .. not
up there looking for trouble.” Initially unable to find Herman
Noblitt, the defendant turned to leave, but then heard “some-
body [holler] ‘come here a minute.”’ ” Apparently, the caller was
either Harold or Herman Noblitt, and defendant claimed that
he suddenly found himself facing the Noblitt brothers each of
whom had a gun. Defendant testified that

“ ... Herman Noblitt pulled a pistol up out of his pocket.
He jerked it real hard and it went up in the air and went
off and when it did I mashed the gas and he leveled the
pistol at the car and shot twice. I saw his brother step out
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of the door of his house with a shotgun. His name is
Harold Noblitt. I saw him level the shotgun or some long
gun at the car and when I got out of his sight, I stopped the
car and jumped out and told them to hand me a gun. I was
in the back and Herman Noblitt was standing behind some-
thing and he had it leveled in both hands like that. (Wit-
ness demonstrates.) I throwed the gun to. my shoulder and
pulled the trigger. I evidently hit him. I jumped back in
the car and came straight to the sheriff’s office. I don’t
know if Herman Noblitt shot the shotgun or not. I was busy
driving. I didn’t know Herman Noblitt. The first time I
saw him was the day before. As to whether or not I in-
tended to kill Herman Noblitt I don’t know what my inten-
tions were. I didn’t intend to shoot a gun. When I went
down there I did not take a gun with me, Richard had the
shotgun. I know he had some shells for a shotgun, but I
did not have a gun on my person,

As I started to leave Herman started shooting and I stopped
the car and shot back. I did that because when somebody
hits me I gotta hit them back, and I know for a fact I
was being shot at.”

From a plea of not guilty, the jury returned a verdict of
guilty of assault with a deadly weapon with the intent to kill.
From judgment sentencing him to a term of imprisonment,
defendant appealed.

Attorney General Edmisten, by Associate Attorney Norma
S. Harrell, for the State.

Dameron and Burgin, by Charles E. Burgin, for defendant
appellant.

MORRIS, Judge.

[1] Defendant first contends that the trial court erred in ex-
cluding Mrs. Plemmons’s testimony that “ ‘somebody hollered
and said come back here.’ ” Defendant asserts that this testi-
mony went to the purported issue of self-defense and *. . . should
have been allowed into evidence to be considered by the jury
for whatever weight the jury cared to give it.” We find no
merit to this contention. The record clearly indicates that this
information was already before the jury, having been brought
forward by defendant’s own testimony, and thus the trial court’s
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error, if any, in excluding that portion of Mrs. Plemmons’s tes-
timony must be deemed harmless.

[2] Defendant also argues that the trial court erred in failing
to declare a mistrial when the district attorney brought to the
attention of the jury the fact that a codefendant, Richard Smith,
had previously been convicted of the same charge for which the
defendant was being tried. Defendant, moreover, assigns as
error the failure of the trial court to give a detailed warning
to the jury to disregard this particular question and answer.
We disagree.

Here there was but one instance where this other convic-
tion was brought to the jury’s attention and when the trial court
heard the district attorney’s single and isolated objectionable
reference to Smith’s conviction, it promptly sustained the de-
fendant’s objection and immediately advised the jury “ ... not
to consider that question or answer. . . . ” We believe this
warning, under these circumstances, sufficiently met the re-
quirements of the law with respect to the extent of detail re-
quired when warning the jury and rendered the remark
harmless and nonprejudicial. See: 48 A.L.R. 2d 1016, Prejudicial
Effect of Prosecuting Attorney’s Argument or Disclosure Dur-
ing Trial That Another Defendant Has Been Convicted or Has
Pleaded Guilty.” Cf: State v. Kerley, 246 N.C. 157, 97 S.E. 24
876 (1957) ; State v. Atkinson, 25 N.C. App. 575, 214 S.E. 2d
270 (1975).

[3] Finally, defendant contends that the trial court erred in
failing to grant defendant’s request for instructions on the law
of self-defense. Again we disagree.

“‘The right of self-defense is available only to a person
who is without fault, and if a person voluntarily, that is,
aggressively and willingly, without legal provocation or
excuse, enters into a fight, he cannot invoke the doctrine of
self-defense unless he first abandons the fight and with-
draws from it and gives notice to his adversary that he
has done so.”” State v. Watkins, 283 N.C. 504, 511, 196
S.E. 2d 750 (1973). (Citation omitted.)

Here defendant never abandoned the fight and never withdrew.
He simply drove off a short distance out of sight of Noblitt and
then stepped from his car and shot the victim. An instruction
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on self-defense was not warranted by the evidence, and the
court properly omitted it from his charge.

No error.

Judges HEDRICK and ARNOLD concur.

STATE OF NORTH CAROLINA v. EDWARD STEVE TURNER

No. 75298C956
(Filed 7 April 1976)

Automobiles § 121— defendant behind wheel of car with engine running —
sufficiency to prove he was driving

In a prosecution of defendant for driving under the influence and
driving while his license was revoked, State’s evidence that defendant
was seated behind the steering wheel of a car which had the motor
running was sufficient to prove that defendant was driving the ve-
hicle. G.S. 20-4.01(25).

APPEAL by defendant from Farrell, Judge. Judgment en-
tered 14 August 1975 in Superior Court, RUTHERFORD County.
Heard in the Court of Appeals 8 March 1976.

Defendant was charged with driving under the influence,
driving while his license was revoked, and voluntary manslaugh-
ter. At the close of State’s evidence, the trial court, pursuant to
defendant’s motion, reduced the charge of voluntary manslaugh-
ter to involuntary manslaughter. From pleas of not guilty, the
jury returned verdicts of guilty as to all charges. From judg-
ment sentencing him to various terms of imprisonment, defend-
ant appealed.

The State’s evidence tended to show that on 21 December
1974, at approximately 6:30 p.m., James Lee Blanton was
observed leaving a “Super Chef” on foot. Approximately 30
minutes later, Blanton was found dead, lying on the side of the
road. Strewn about the immediate vicinity of the body were
pieces of broken glass from a headlight and a broken piece of a
radio antenna. According to medical evidence, Blanton died
from a “ ... trauma that . . . ruptured the large blood vessel
that leads from the heart with secondary hemorrhage and bleed-
lng.”
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Other evidence indicated that defendant, at approximately
6:45 p.m., was in a “yellow Plymouth automobile” in the Super
Chef parking lot and according to witness E. M. Jolley, he
“ ... saw a yellow Plymouth automobile with the motor run-
ning and steam and water running out of it, we started down
to the car but about the time we reached it the motor went
dead and the car started rolling backward at which time I
opened the door, put my foot on the brake and stopped the car.
Mr. Gould went around to the driver’s side and had the person
under the steering wheel to get in the back seat. (Mr. Jolley,
then identified the defendant as the person under the steering
wheel of the automobile.) When I first noticed the person in
the automobile, he was resting his head on the steering wheel
and leaning toward the door in the left side.”

Roger Bell, an officer with the County Sheriff’s office, tes-
tified that he, too, was at the Super Chef on the night in
question and saw the defendant

“ . .. sitting in the back seat of a yellow Plymouth auto-
mobile. I went to the driver’s side and hollered to him
through the window; he was slumped over; I opened the
door and asked him to get out. I had to help him walk
because he had a strong odor of aleohol about his breath
and he was staggering.

He asked me what had happened; he didn’t seem to know
what was going on; he seemed dazed. I observed him for
another ten minutes then took him to the Rutherford
County jail. In my opinion, he was under the influence of
some intoxicating liquor and his mental and physical facul-
ties were impaired. I later saw the yellow Plymouth at the
Rutherford County jail. The right headlight lens of the
vehicle was broken out; the aerial wire of the antenna
wire was broken off.”

An SBI microanalyst testified that the glass and an-
tenna found near Blanton’s body came from defendant’s car
and that hairs found on the ‘“antenna area of the vehicle”
matched hair samples taken from the deceased.

The parties stipulated that on 21 December 1974 defend-
ant’s license already had been revoked and that defendant had
received notice of revocation.
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Defendant presented no evidence, but moved for judgment
as of nonsuit,

Attorney General Edmisten, by Special Deputy Attorney
General William W. Melvin and Assistant Attorney General
William B. Ray, for the State.

Robert W. Wolf for defendant appellant.

MORRIS, Judge.

Defendant’s assignments of error are to the trial court’s
failure to grant his motions for nonsuit on all charges. Spe-
cifically, defendant maintains that with respect to the charges
of driving under the influence and while his license was revoked
the State failed to bring forward evidence showing that defend-
ant was driving the car. Defendant further argues that with
respect to the charge of involuntary manslaughter, the State
failed to present sufficient evidence that defendant’s culpable
negligence, if any, was a proximate cause of Blanton’s death.
We disagree.

Under G.S. 20-4.01(25), an operator of a motor vehicle is
any “ ... person in actual physical control of a vehicle which
is in motion or which has the engine running.” The evidence
was plenary that defendant was seated behind the steering
wheel of a car which had the motor running. The evidence
brings defendant within the purview of the statute as to opera-
tion of the vehicle, and the evidence is plenary to support a
conviction of driving under the influence. It was stipulated that
defendant’s license had been revoked and that defendant had had
notice of the revocation.

The evidence, moreover, was sufficient to go to the jury on
the involuntary manslaughter issue in view of all the direct and
circumstantial evidence presented.

No error.

Judges HEDRICK and ARNOLD concur.
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JOHNSON SERVICE COMPANY v. RICHARD J. CURRY AND
COMPANY, INC.

No. 75148C872
(Filed 7 April 1976)

1. Evidence § 29— verified itemized statement of account — admissibility

A verified itemized statement of an account was properly admitted
in evidence where the affidavit of the person verifying the account
shows that he has personal knowledge of the account and is familiar
with the books and records pertaining to the account and the correct-
ness thereof. G.S. 8-45.

2. Evidence § 29— verified statement of account — availability of witness

The use of a verified statement of an account is not limited to
those situations where the person verifying the account is unavailable
to testify.

APPEAL by defendant from McLelland, Judge. Judgment en-
tered 12 May 1975 in Superior Court, DURHAM County. Heard
in the Court of Appeals 17 February 1976.

This is a civil action wherein the plaintiff, Johnson Serv-
ice Company, a corporation, seeks to recover from the defend-
ant, Richard J. Curry and Company, Inc., on an account for
material and labor the total sum of $20,278.70.

In its first count in its complaint plaintiff alleged that
from 5 December 1972 to 26 January 1973, at defendant’s re-
quest, it provided to the defendant for the construction of en-
vironmental laboratories, certain materials and labor, and that
the balance due on this account was $7,774.83. In a second count
the plaintiff alleged that from 24 January 1972 fo 31 August
1972, at defendant’s request, it provided to the defendant for
the construction of environmental laboratories material and
labor, and that the balance due on this account was $12,5603.87.
The defendant filed answer denying that it was indebted to
the plaintiff and alleged a counterclaim for breach of warranty.

At trial plaintiff offered a verified itemized statement of
the account from 5 December 1972 to 26 January 1973 showing
a balance due in the amount of $7,774.83. This verified account
was signed by Henry Sowell, Jr., who also appeared personally
and testified. At trial plaintiff offered the verified itemized state-
ment of the account from 24 January 1972 to 31 August 1972
showing a balance due of $12,503.87. This verified account was
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signed by James G. Potter who also appeared personally and
testified.

The jury found that the defendant was indebted to the
plaintiff on the accounts in the total sum of $20,278.70, and
that the plaintiff had not expressly or impliedly warranted “that
the goods and materials sold to the defendant would be fit for
the particular purpose for which the defendant was to use them.”

From judgment on the verdict, defendant appealed.

Clark, Tanner and Williams by David M. Clark and W. Fred
Williams, Jr., for plaintiff appellee.

Powe, Porter, Alphin and Whichard by Charles R. Holton
for defendant appellant.

HEDRICK, Judge.

[1] Defendant’s three assignments of error present the ques-
tion of whether the court erred in allowing into evidence Henry
Sowell, Jr.’s and James G. Potter’s verified itemized statements
of plaintiff’s account with the defendant.

G.S. 8-45 provides:

“Itemized and verified accounts.—In any actions in-
stituted in any court of this State upon an account for
goods sold and delivered, for rents, for services rendered,
or labor performed, or upon any oral contract for money
loaned, a verified itemized statement of such account shall
be received in evidence, and shall be deemed prima facie
evidence of its correctness.”

Defendant contends that neither Sowell nor Potter was com-
petent to verify plaintiff’s account with the defendant. The
account must be sworn to by some person who would be a com-
petent witness to testify to the correctness of the account. Nall
v. Kelly, 169 N.C. 717, 86 S.E. 627 (1915). It is sufficient if
the affiant has personal knowledge of the account or is familiar
with the books and records of the business and is in a position
to testify as to the correctness of the records. Endicott-Johnson
Corp. v. Schochet, 198 N.C. 769, 153 S.E. 403 (1930).

Sowell’s affidavit in pertinent part reads as follows:

“Pete Sowell, first being duly sworn, says that he is the
service salesman for the Johnson Service Company in the
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office located at 1716 New Hope Church Road, Raleigh,
North Carolina, and is duly authorized by Johnson Service
Company to make this affidavit on its behalf; that during
1972 and subsequent thereto, he serviced the account of
Richard J. Curry and Company, Inc., and is familiar with
the books and records of that account; that the attached
account of Richard J. Curry and Company, Inc. supported
by the itemized statement of goods sold and delivered to
and services performed for Richard J. Curry and Company,
Inc. as shown by the invoices attached hereto, is true and
correct; * * *”

Potter’s affidavit in pertinent part reads as follows:

“JAMES G. POTTER, being first duly sworn, says that
he is a Sales Engineer for Johnson Service Company in the
office located at 900 N. Stafford Street, Arlington, Virginia,
and is duly authorized by Johnson Service Company to
make this affidavit; that during 1971 and subsequent
thereto, he serviced the account of Richard J. Curry &
Company, Inc. and is familiar with the books and records
of that account; that the attached account of Richard J.
Curry & Company, Inc., supported by the itemized state-
ments of goods sold and delivered to Richard J. Curry &
Company, Inc. as shown by the quotations, purchase orders,
acknowledgment of purchase order, invoices and computer-
ized statement of account attached hereto, is true and
correct; * * * 7

In our opinion, these affidavits show on their face that
the witnesses had personal knowledge of the account and were
familiar with the books and records of plaintiff pertaining to
the account and the correctness thereof. Indeed, the competency
of the witnesses to give the verified itemized statement of the
account was established when they testified at trial.

[2] Defendant also contends the court erred in admitting the
affidavits into evidence simply because the affiants, Sowell and
Potter, were available and did testify at the trial. While G.S.
8-45 serves a useful purpose in facilitating the collection of
accounts where there is no bona fide dispute, and in relieving
the plaintiff of the expense and delay of taking depositions,
Stansbury N. C. Evidence 2d, § 157, we find nothing in the
statute or our case law that limits the use of a verified state-
ment of the account to only those situations where the witness
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is unavailable to testify. These assignments of error are not sus-
tained.

No error.

Judges BRITT and MARTIN concur.

STATE OF NORTH CAROLINA v. WILLIAM PRESTON LESLEY -

No. 75198C878
(Filed 7 April 1976)

1. Automobiles § 127— driving under the influence — sufficiency of evi-
dence
In a prosecution for driving under the influence, evidence was
sufficient to be submitted to the jury where it tended to show that an
officer observed a driveway leading from a public highway to an
abandoned building at a time when no vehicles were there, a few
minutes later the officer observed that defendant’s car was in the
driveway, he saw the vehicle move forward three to five feet toward
the building and stop, defendant was at the wheel and appeared to
be under the influence of intoxicants, and a breathalyzer test regis-
tered .23.

2. Automobiles § 122— public vehicular area — driveway to abandoned
Pepsi plant — improper jury instruction
In a prosecution for driving under the influence, evidence was
insufficient to support the trial court’s instruction to the jury that a
driveway from a public road to an abandoned Pepsi-Cola bottling
plant was a “public vehicular area” within the meaning of G.S.
20-4.01.

APPEAL by defendant from Albright, Judge. Judgment en-
tered 24 July 1975 in Superior Court, ROWAN County. Heard in
the Court of Appeals 17 February 1976.

The defendant, William Preston Lesley, was charged in a
warrant, proper in form, with operating “a motor vehicle on a
public street or public highway and public vehicular area while
under the influence of intoxicating liquor” in violation of G.S.
20-138. The defendant pleaded not guilty and was found guilty
by the jury of violating G.S. 20-138(b). From a judgment im-
posing a ninety-day jail sentence which was suspended for three
years, defendant appealed.
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Attorney General Edmisten by Associate Attorney Henry
H. Burgwyn for the State.

Davis, Ford and Weinhold by Robert M. Davis for defend-
ant appellant.

HEDRICK, Judge.

[1] The defendant assigns as error the denial of his timely
motion for judgment as of nonsuit. The State offered evidence
tending to show the following:

M. R. Lane, “a uniformed officer” with the Salisbury Police
Department, was on duty on 29 April 1975. He was patrolling
“29 South,” a public highway, at approximately 12:50 a.m.,
when he passed the old Pepsi-Cola Bottling Plant. He described
the building as being unoccupied and there were “for rent” and
“for sale” signs posted in the windows. The premises were not
maintained and weeds were beginning to grow up in the yard.
There was a concrete drive approximately thirty to thirty-five
feet long which led from the highway to the building with a
“rail” along the side. The drive ended at a door which opened
into the building. There were no signs or obstructions barring
access to the drive from Highway 29. Officer Lane testified:

“There was not any automobile there at the time. It
was approximately five minutes before I came back and
saw this automobile—this station wagon. That is the
Pepsi-Cola Plant up here at five points.”

The car was in the driveway leading from the road to the
building. He noticed it move forward three to five feet toward
the building and stop. Officer Lane appproached the automobile
and found the defendant slumped down in the driver’s seat.
The engine was running and the headlights and backup lights
were on. He asked the defendant to get out of the car which he
did. There was an odor of alcohol about the defendant. He
could not remove his driver’s license from his wallet and had
difficulty maintaining his balance. When it appeared to L.ane
that the defendant was intoxicated he arrested him and carried
him to the police station where a breathalyzer test was per-
formed. The defendant registered “point twenty-three one hun-
dredths of one percent blood alcohol.”

In our opinion, when the foregoing evidence is considered
in the light most favorable to the State it will permit the jury
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to find that the defendant while under the influence of an
intoxicating beverage, or having an amount of alcohol in his
blood exceeding .10% by weight, drove an automobile from
Highway 29, a public highway, onto the premises of the aban-
doned Pepsi-Cola Bottling Plant where Officer Lane found him.
Such findings would permit the jury to find the defendant guilty
of violating G.S. 20-138(a) or G.S. 20-138(b). This assignment
of error is overruled.

[2] The defendant contends the court erred in instructing the
jury “that the driveway at the Pepsi-Cola company is a public
vehicular area within the State.” G.S. 20-4.01 defines public
vehicular area as follows:

“Public Vehicular Area. — Any drive, driveway, road,
roadway, street, or alley upon the grounds and premises of
any public or private hospital, college, university, school,
orphanage, church, or any of the institutions maintained
and supported by the State of North Carolina, or any of its
subdivisions or upon the grounds and premises of any
service station, drive-in theater, supermarket, store, restau-
rant or office building, or any other business, residential,
or municipal establishment providing parking space for
customers, patrons, or the public.”

The evidence in the record before us is not sufficient to
support the trial court’s conclusion that the driveway leading
from Highway 29 to the Pepsi-Cola Bottling Plant is a “public
vehicular area” within the meaning of G.S. 20-4.01.

It is not necessary that we discuss defendant’s additional
assignments of error since they are not likely to occur at a new
trial,

For error in the charge, the defendant is entitled to a new
trial.

New trial.

Judges BRITT and MARTIN concur.
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INGE E. RIVERS v. ALFRED RIVERS

No. 7512DC902
(Filed 7 April 1976)

Rules of Civil Procedure §§ 58, 68.1-— confession of judgment — notice to
defendant not required

The trial court properly determined that G.S. 1A-1, Rule 58, did
not apply to confession of judgment, that defendant was not entitled
to receive written notice of the entry of the confession of judgment,
and that defendant therefore was not entitled to relief from the
judgment by confession; moreover, a defendant is deemed to have
notice of a confession of judgment, since without a written statement
by defendant authorizing its entry there can be no confession of judg-
ment. G.S. 1A-1, Rule 68.1.

APPEAL by defendant from Herring, Judge. Judgment en-
tered 17 September 1975 in District Court, CUMBERLAND County.
Heard in the Court of Appeals 20 February 1976.

In November 1973, a judgment by confession was entered
by the Clerk of Court which provided that defendant was to
pay plaintiff $300 per month permanent alimony. On 27 May
1975, pursuant to Rule 60 (b), defendant moved for relief from
the judgment by confession. It was established that defendant
never received written notice of the entry of the judgment by
confession.

After finding facts the trial court concluded that defend-
ant had not presented grounds for relief under Rule 60(b), and
“as a matter of law that Rule 58 of the North Carolina Rules
of Civil Procedure relative to the Entry of Judgment has no
application” to a confession of judgment authorized by Rule
68.1,

MacRae, MacRae & Perry, by Daniel T. Perry III, for
plaintiff appellee.

Pope, Reid & Lewis, by Marland C. Reid, for defendant
appellant.

ARNOLD, Judge.

Defendant assigns error to the court’s conclusion that G.S.
1A-1, Rule 58 has no application to a confession of judgment.
He contends that G.S. 1A-1, Rule 68.1, which authorizes con-
fession of judgment, does not prescribe the manner in which
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judgments by confession are to be entered, and therefore Rule
58 should govern.

Under Rule 58 there are three requirements necessary for
the entry of judgments which are not rendered in open court.
First, an order for the entry of judgment must be given to the
clerk by the judge. Second, the judgment must be filed. Third,
the clerk must mail notice to all parties, and entry of judgment
is deemed to have been made at the time of the mailing of the
notice. The clerk’s notation on the judgment of the time of the
mailing is prima facie evidence of the mailing and time of
the mailing. (See N. C. Civ. Prac. & Proc., § 58-6.)

Because defendant received no written notice of the entry
of the confession of judgment, and there was no notation on the
judgment of the time of mailing such notice, he contends there
was an improper entry of judgment. Defendant reasons that
under G.S. 1A-1, Rule 60(b) (6), which allows relief for “any
other reasons justifying relief from the operation of the judg-
ment,” he has grounds for relief from the judgment since he
was not given proper notice of entry.

Defendant argues that the objectives of Rule 58 are to
make the moment of entry of judement easily identifiable and
to give fair notice to all parties. This is a correct statement of
the purposes of Rule 58 in cases where the rule is intended to

apply.

G.S. 1A-1, Rule 68.1 authorizes a confession of judgment
by filing with the clerk a verified statement signed by the
defendant. The statement must contain the names of each of the
parties, the county of residence of each party, a concise explana-
tion as to why defendant is or may become liable to plaintiff,
and an authorization for the entrv of judement for the amount
stated. A statute authorizing confession of judgment is in dero-
gation of the common law and is to be strictlv construed. Gibbs
v. Weston and Co., 221 N.C. 7, 18 S.E. 2d 698 (1942).

Under Rule 58 the clerk may not enter a judgment not ren-
dered in open court without first receiving ‘“an order for the
entry of judgment . . . from the judge.” In contrast, there can
be no entry of a confession of judgment, under Rule 68.1, with-
out a written authorization for entry by the defendant. The
defendant is therefore deemed to have notice since without a
written statement by defendant authorizing its entry there can
be no confession of judgment.
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The trial court was correct that Rule 58 did not apply to
confession of judgment, and that defendant had not shown
grounds for relief under Rule 60(b). The order denying defend-
ant’s motion for relief is

Affirmed.

Chief Judge BrROCK and Judge PARKER concur.

JUDITH C. HENRY v. HAROLD J. HENRY, JR.

No. 75145C944
(Filed 7 April 1976)

Husband and Wife § 7; Courts § 21— right of wife to sue husband in tort
~— what law governs

The law of the state in which a wrong occurred rather than the
law of the state of the parties’ residence applies in determining
whether a wife can sue her husband in tort; therefore, a nonresident
wife may maintain in this State an action against her nonresident
husband to recover for injuries received in an automobile accident in
this State.

Chief Judge BROCK dissents.

APPEAL by defendant from Preston, Judge. Order entered
15 September 1975 in Superior Court, DURHAM County. Heard
in the Court of Appeals 12 March 1976.

Plaintiff started this action against defendant, her hus-
band, on 30 April 1975. She seeks damages for injuries arising
out of an automobile accident allegedly caused by defendant in
Granville County on 11 February 1973.

Plaintiff and defendant are residents of Pennsylvania. Un-
der the laws of that jurisdiction plaintiff could not bring this
action against her spouse. Defendant moved to dismiss the
action. Under the laws of North Carolina a wife can maintain
an action against her husband for the alleged tort. The trial
judge ruled that the laws of this State apply and denied the
motion to dismiss. We elected to pass upon the merits of defend-
ant’s appeal from that order.
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DeMent, Redwine, Yeargon & Askew, by Garlond L. Askew,
for plaintiff appellee.

Bryant, Bryant, Drew & Crill, P.A., by Victor S. Bryant,
Jr., for defendant appellant.

VAUGHN, Judge.

The accident, involving residents of Pennsylvania, occurred
on an interstate highway in North Carolina. In cases involving
intra-family immunity, our Supreme Court has consistently held
that it would apply the law of the state where the wrong took
place instead of the law of the state of the parties’ residence.
Bogen v. Bogen, 219 N.C. 51, 12 S.E. 2d 649; Shaw v. Lee, 258
N.C. 609, 129 S.E. 2d 288; Petrea v. Tank Lines, 264 N.C. 230,
141 S.E. 2d 278.

Defendant’s counsel persuasively urges that the courts of
this State re-examine the position previously taken and hold
that the law of the domicile and not the place of the wrong
should apply in determining whether a wife can sue her hus-
band in tort. No good purpose could be served here by a review
of the well reasoned cases and other writings that support the
view urged by defendant. If the question had not previously
been resolved by the Supreme Court, we would not hesitate to
adopt the view urged by defendant to the extent that plaintiff
could not maintain the present action. To so hold would not, we
believe, be “to voyage into such an uncharted sea, leaving be-
hind well established conflicts of laws rules.” Shaw v. Lee, supra,
Incapacity to sue because of marital status is a question of fam-
ily law and not of tort. This State can recognize the conse-
quences of the family status given the parties in the state of
their residence without any encroachment on the right of this
State to regulate the conduct of nonresidents while they are in
this State.

Nevertheless, as it should be, the wisdom of determining
whether or when the effect of a prior decision of the Supreme
Court shall be modified is a matter for exclusive determination
by that Court. As the Supreme Court of North Carolina recently
said as it quoted with approval from an Iowa case:

“‘If trial courts venture into the business of predicting
when this court will reverse its previous holdings . . . they
are engaged in a high-risk adventure which we strongly
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recommend against.”” Smith v. State, 289 N.C. 303, 222
S.E. 24d 412,

For these reasons the order from which defendant appealed
is affirmed.

Affirmed.
Judge MARTIN concurs.

Chief Judge BROCK dissents.

STATE OF NORTH CAROLINA v. DALE MILLSAPS

No. 75308C986
(Filed 7 April 1976)

Burglary and Unlawful Breakings § 5; Larceny § 7-— breaking and enter-
ing motor vehicle — larceny therefrom — insufficiency of evidence

In a prosecution for breaking and entering a motor vehicle and
larceny, evidence that defendant was present in the vehicle containing
stolen items and with individuals who had attempted to negotiate
stolen traveler’s checks, without any evidence that any of the stolen
items were under the actual control of defendant, was insufficient to
carry the question of defendant’s guilt to the jury.

APPEAL by defendant from Small, Judge. Judgment entered
6 September 1975 in Superior Court, GRAHAM County. Heard in
the Court of Appeals 17 March 1976,

Defendant was indicted upon charges of breaking and en-
tering a motor vehicle and of larceny. He entered a plea of not
guilty.

The State presented evidence that on 7 August 1975 be-
tween the hours of 10:15 a.m. and 5:00 p.m. the camper-van of
Frank Morrison was broken into at a campground in Graham
County. Among items missing from the van were two cameras,
two binoculars, a pellet pistol, a razor, a camplight, $800.00 in
Travelers’ checks, and $30.00. Defendant, along with three co-
defendants traveling in a white 1962 Chevrolet station wagon,
was placed under arrest for public drunkenness. He was not
driving the vehicle but was a passenger sitting on the left rear
side. At the time of the arrest, several of the stolen items were
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found in the car. Co-defendant Phillips was carrying a $50.00
American Express Traveler’s Check. Defendant had $43.27 in
his possession, among which was three or four pieces of Ca-
nadian money. The State presented witnesses who testified as to
the attempted negotiation or negotiation of Morrison’s travel-
er’s checks by co-defendants Carver, Phillips, and Pressley on
7 August 1975.

Defendant presented no evidence, At the close of the State’s
evidence, defendant moved for a dismissal, which motion was
denied.

From a verdict of guilty as charged, defendant appealed.

Attorney General Edmisten by Associate Attorney Elisha
H. Bunting, Jr. for the State.

McKeever, Edwards, Davis and Hays by Fred H. Moody,
Jr. for defendant appellant.

PARKER, Judge.

Defendant presents one assignment of error, that the judge
should have allowed his motion for nonsuit at the close of the
evidence. This case is controlled by the decision in State v. Hop-
son, 266 N.C. 643, 146 S.E. 2d 642 (1966), in which the defend-
ant was tried for breaking and entering and larceny, having
been identified by police officers as a passenger in a vehicle
which was seen near the site of the crime on the night of
its commission and in which was found the stolen property. The
court reversed the decision of the trial court, holding in a
per curiam opinion at page 644 that “[a]ppellant was neither
the owner nor the driver of the Ford in which the stolen articles
were found. Evidence is lacking that he was in possession of the
stolen articles. . . . [T]he evidence does no more than raise a
suspicion of appellant’s guilt and is insufficient in law to sup-
port a guilty verdict.” See also, State v. Ferguson, 238 N.C.
656, 78 S.E. 2d 911 (1953) ; State v. Godwin 269 N.C. 263, 152
S.E. 2d 152 (1966). Although the State’s evidence in the pres-
ent case did show that the vietim of the crimes was a Canadian,
that various pieces of change were stolen from his camper, and
that defendant had in his possession several Canadian coins
when he was arrested, the State failed to show that Canadian
coins were included among the pieces of change stolen from the
camper and the coins found in defendant’s possession were never
identified as belonging to the viectim. We find the State’s evi-
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dence that defendant was present in the vehicle containing
stolen items and with individuals who had attempted to negoti-
ate stolen traveler’s checks, without any evidence that any of
the stolen items were under the actual control of defendant, to
be insufficient to carry the question of defendant’s guilt to the .
jury.

The judgment appealed from is
Reversed.

Judges BRITT and CLARK concur.

STATE OF NORTH CAROLINA v. SYLVESTER GREEN

No. 7555C926
(Filed 7 April 1976)

Criminal Law § 169— admission of evidence over objection — no objection
to like testimony — harmless error

Defendant was not prejudiced by testimony over objection that
an accomplice who was tried separately from defendant had “con-
fessed” where an officer thereafter testified without objection that
the accomplice’s confession was in the form of agreeing with incrim-
inating statements made in his presence by another accomplice.

APPEAL by defendant from Cowper, Judge. Judgments en-
tered 13 June 1975 in Superior Court, NEw HANOVER County.
Heard in the Court of Appeals 9 March 1976.

By indictments proper in form, defendant was charged
with (1) larceny of a 1973 Chevy truck, (2) safecracking, (3)
breaking or entering a building occupied by B. F. Goodrich Com-
pany, and (4) larceny of personal property of the value of
$4,019.90 pursuant to the breaking or entering. He pled not
guilty to all charges.

Evidence presented by the State, in pertinent part, tended
to show: On Saturday night, 30 November 1974, defendant, to-
gether with Gonzales Jones and Kenneth Aaron, broke into a
Goodrich Store in Wilmington, cracked a safe and took money
from it, loaded a quantity of merchandise on a truck and drove
it away. When that truck developed mechanical difficulty, they
returned to the store and got another truck. Defendant drove
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the second truck while Jones and Aaron followed in Aaron’s
Dodge automobile. Police stopped the car and arrested Jones and
Aaron. On the following day, Jones confessed, implicating de-
fendant and Aaron. At the trial in which defendant took the
stand, Jones testified as a witness for the State. The jury re-
turned verdicts finding defendant guilty of the four charges
stated above. From judgments imposing prison sentences, he
appealed.

Attorney General Edmisten, by Associate Attorney Norma
S. Harrell, for the State,

Lionel L. Yow for defendant appellant.
BRITT, Judge.

By the sole assignment of error argued in his brief, defend-
ant contends the trial court erred in allowing Police Officer
Henderson, over objection, to state that he obtained a confession
from Kenneth Aaron.

It will be noted that defendant was tried separately from
Jones and Aaron. On direct examination Officer Henderson,
without objection, related statements made to him by Jones
which implicated defendant in all four cases. On redirect exami-
nation, Henderson, over defendant’s objection, stated that he
obtained a confession from Aaron but did not relate at that
time what Aaron had told him. When the State did not pre-
sent Aaron as a witness, defendant called him and at that time
he denied making any confession. As a rebuttal witness for the
State, Henderson, without objection, testified to the effect that
Aaron’s confession was in the form of agreeing with incriminat-
ing statements made in his presence by Jones. The police did
not get a signed statement from Aaron,

There are many reasons why the assignment has no merit
but we will discuss only one. It is well settled that ordinarily
the admission of testimony over objection is harmless when tes-
timony of the same import is theretofore or thereafter admitted
without objection. 3 Strong, N. C. Index 2d, Criminal Law
§ 169 and cases therein cited. When he was called as a rebuttal
witness, Officer Henderson testified, without objection, that
while Jones was making his statements with respect to the
offenses, police would periodically stop Jones, ask Aaron if the
statement was correct, and Aaron would answer in the affirma-
tive. In view of this testimony, we can perceive no possible way
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that defendant was prejudiced by the bare statements of Officer
Henderson that Aaron “confessed.”

We hold that defendant received a fair trial free from
prejudicial error.

No error.

Judges PARKER and CLARK concur.

STATE OF NORTH CAROLINA v, PHILLIP EDWARD BROWN

No., 7519SC961
(Filed 7 April 1976)

Criminal Law § 149— directed verdict — no appeal by State

The State may not appeal from an order of the superior court
directing a verdict for defendant in a criminal case. G.S. 15-179.

APPEAL by the State from Kivett, Judge. Judgment entered
15 August 1975 in Superior Court, CABARRUS County. Heard in
the Court of Appeals 16 March 1976.

Defendant was tried in district court on a warrant charging
him with operating a motor vehicle on a public highway while
under the influence of intoxicating liquor. He was found guilty
of the lesser offense of operating a motor vehicle on a public
highway while having a blood alcohol content of .10 percent, a
violation of G.S. 20-138(b). From judgment imposed, he ap-
pealed to superior court.

In superior court defendant was placed on trial for violat-
ing G.S. 20-138 (b), pled not guilty, and was found guilty of that
charge. Before any judgment was rendered, defendant, in sep-
arate written motions, moved (1) to set the verdict aside for
the reason that the State failed to qualify a witness as provided
by G.S. 20-139.1(b), and (2) to arrest the judgment for the
reason that defendant was not tried on a warrant charging a
violation of G.S. 20-138 (b).

The court allowed both motions. As to (1), upon finding
that the State failed to qualify the breathalyzer operator as
required by G.S. 20-139.1, and that defendant had “properly”
moved for a directed verdict of not guilty at the close of the
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State’s evidence, the court ordered the verdict returned by the
jury set aside and a verdict of not guilty entered. The State
appealed.

Attorney General Edmisten, by Assistant Attorney General
Charles J. Murray, for the State.

John D. Ingle for defendant appellee.

BRITT, Judge.

G.S. 15-179 provides as follows:

“WHEN STATE MAY APPEAL.—Except as provided in
G.S. 15A-979(c), an appeal to the appellate division or
superior court may be taken by the State in the following
cases, and no other. Where judgment has been given for
the defendant—

(1) Upon a special verdict.
(2) Upon a demurrer.

(3) Upon a motion to quash.
(4) Upon arrest of judgment.

(5) Upon a motion for a new trial on the ground of
newly discovered evidence, but only on questions
of law.

(6) Upon declaring a statute unconstitutional.

(7) Upon a motion to bar prosecution based on the
prohibition against double jeopardy.”

We hold that an appeal by the State is not authorized in
this case. On oral argument in this court the State contended
that the appeal is permitted by subsection (4), “upon arrest of
judgment.” We reject that contention because no judgment
was arrested. The action of the court in allowing defendant’s
motion in arrest of judgment had no effect and we treat it as
mere surplusage.

While we think the trial court erred in directing a verdict
for defendant, we are not authorized to correct that error. The
record discloses that during the presentation of evidence de-
fendant did not challenge the qualifications of the breathalyzer
operator and did not object to any of his testimony. Defendant’s
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first complaint with respect to the testimony came after the
jury returned its verdict; that was too late. 3 Strong, N. C.
Index 2d, Criminal Law § 162; State v. Harrell, 16 N.C. App.
620, 192 S.E. 2d 645 (1972) ; State v. Davis, 8 N.C. App. 589,
174 S.E. 2d 865 (1970).

Appeal dismissed.

Judges PARKER and CLARK concur.

STATE OF NORTH CAROLINA EX. REL.,, COMMISSIONER OF IN-
SURANCE v. NORTH CAROLINA AUTOMOBILE RATE ADMIN-
ISTRATIVE OFFICE, NATIONWIDE MUTUAL INSURANCE
COMPANY, STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY, ALLSTATE INSURANCE COMPANY, THE AETNA
CASUALTY AND SURETY COMPANY, THE TRAVELERS IN-
DEMNITY COMPANY, HARTFORD ACCIDENT AND INDEMNITY
COMPANY, LUMBERMEN’S MUTUAL CASUALTY COMPANY,
LIBERTY MUTUAL INSURANCE COMPANY, MARYLAND CAS-
UALTY COMPANY, THE SHELBY MUTUAL INSURANCE COM-
PANY, AMERICAN MOTORISTS INSURANCE COMPANY, AND
AMERICAN MUTUAL LIABILITY INSURANCE COMPANY

No. 7510INS974
(Filed 7 April 1976)

Insurance § 79.1— automobile liability rate filing — disapproval without
hearing
The Commissioner of Insurance had no authority to disapprove
an automobile liability insurance rate filing without first conducting
a public hearing. G.S. 58-27.2.

APPEAL by North Carolina Automobile Rate Administra-
tive Office and certain member companies from an order of the
Commissioner of Insurance dated 25 September 1975. Heard in
the Court of Appeals 16 March 1976.

On 1 July 1975 defendant, Rate Office, filed with the Com-
missioner of Insurance a proposal for a 15.9% increase in
premium rates for automobile liability insurance. The filing was
accompanied by supporting statistical exhibits, On 25 September
1975 the Commissioner issued an order providing that the filing
was “disapproved” and that a public hearing on the filing would
be held on 30 October 1975. Defendants appealed from the Com-
missioner’s order.
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Attorney General Edmisten by Assistant Attorney Isham
B. Hudson, Jr., and Hunter and Wharton by V. Lane Wharton,
Jr., and John V. Hunter I1I, for plaintiff appellee.

Allen, Steed and Pullen by Arch T. Allen and Thomas W.
Steed, Jr.; Broughton, Broughton, McConnell and Boxley by
J. Melville Broughton, Jr.; Manning, Fulton and Skinner by
Howard E. Manning, and Young, Moore and Henderson
by Charles H. Young, Jr., for defendant appellants.

HEDRICK, Judge.
G.S. 58-27.2 provides in pertinent part:

“Whenever any statuory or licensed insurance rating bu-
reau . . . making its own rate filings makes any proposal
to revise an existing rating schedule, the effect of which
is to increase or decrease the charge for insurance . . . and
such rating schedules are subject to the approval of the
Commissioner, such bureau . . . shall file its proposed
change and supporting data with the Commissioner who
shall thereafter, before acting upon any such proposal, or-
der a public hearing thereon . . "

The record before us demonstrates that the Commissioner
of Insurance did not “order a public hearing” before taking ac-
tion disapproving the “filing” of 1 July 1975. The Commissioner
had no authority to disapprove the proposed rates without con-
ducting a public hearing. The order appealed from is vacated
and the cause is remanded to the Commissioner for further pro-
ceedings as by law required.

Vacated and remanded.

Judges MORRIS and ARNOLD concur.

STATE OF NORTH CAROLINA v. CURTIS McDONALD HUGHES

No. 75218C935
(Filed 7 April 1976)

APPEAL by defendant from Walker, Judge. Judgment en-
tered 11 June 1975 in Superior Court, ForsyTH County. Heard
in the Court of Appeals 10 March 1976.
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The defendant, Curtis McDonald Hughes, was charged in a
bill of indictment, proper in form, with the armed robbery of
Ruby True in the amount of $63.65. The State’s evidence tended
to show that on the night of 19 December 1974 the defendant
and another man entered a store attended by Ruby True and
robbed her at gunpoint of cash and cigarettes and that one of
the men while leaving shot at Ruby True. Defendant’s evidence
tended to establish an alibi for the time of the robbery.

From a verdict of guilty as charged and the imposition of
a prison sentence of 15 to 18 years, defendant appealed.

Attorney General Edmisten by Associate Attorney Alan S.
Hirsch for the State.

R. Lewis Ray for defendant appellant.

HEDRICK, Judge.

Defendant’s counsel concedes that he has been unable to
find any error “of significance or consequence.” Nevertheless,
we have carefully reviewed the record and find that the defend-
ant had a fair trial free from prejudicial error.

No error.

Judges MORRIS and ARNOLD concur.
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STATE v. STEPHENS Mecklenburg No Error
No. 7526SC393 (74CR20766)

(7T4CR20767)

(7T4CR20768)

(74CR20769)

(T4ACR20771)

FILED 7 APRIL 1976

GRIFFIS v. GRIFFIS Forsyth Affirmed
No. 7521DC821 (74CVD186)
HEATH v. BD. OF COMRS. Guilford No Error
No. 7518SC764 (74CVST7307)
HILL v. HILL Guilford Affirmed
No. 7518DC904 (75CVD242)
HOUSE v. HOUSE Martin Affirmed
No. 752DC941 (71CVD390)
IN RE BENFIELD Burke Affirmed
No. 7525DC874 (75SP53NR)
NASCO v. MASON, ET AL Gaston Appeal Dismissed
No. 7527SC850 (74CVS5041)
RIVERS v. RIVERS Cumberland Vacated
No. 7512DC1069 (78CVD4999)
STATE v. BARBER Washington No Error
No. 7525C938 (75CR985)
STATE v. BAUGUESS Wilkes No Error
No. 75235C894 (75CR3693)
STATE v. CHAPMAN Gaston No Error
No. 7527SC870 (74CR13028)
STATE v. CRAIG Richmond No Error
No. 7520SC962 (75CR1937)

(75CR1940)
STATE v. DAVIS Mecklenburg No Error
No. 75268C993 ('715CR9563)
STATE v. GIBBS Beaufort No Error
No. 7528C964 (75CR2055)
STATE v. HAMRICK Gaston No Error
No. 75275C954 (75CR3804)
STATE v. HARRIS Stanly No Error

No. 75208C864

(75CR1424)
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STATE v. KORNEGAY
No. 75685C911

STATE v. LITTLE
No. 75265C881

STATE v. LOCKLEAR
No. 75168C991

STATE v. MATTHEWS &
EVANS
No. 756108C998

STATE v. PAIVA
No. 7564SC884

STATE v. ROBINSON
No. 7526SC990

STATE v. RUSS
No. 75118C907

STATE v. SAWYER &
SAWYER
No. 75208C969

STATE v. WHITMAN
No. 76108C1003

SWAIM v. VESTAL
No. 7523DC777

TUMBLIN v. HOPPER
No. 7526SC1001

Wayne
(75CR4663)

Mecklenburg
(74CR16969)

Robeson
(74CR13954)

Wake
(75CR13427)
(75CR13428)

Onslow
(74CR18024)
(74CR18025)

Mecklenburg
(75CR24195)

Harnett
(75CR377)

Union
(75CR3556)
(75CR3611)

Wake

(73CR31329)
(73CR31330)
(73CR31331)

Yadkin
(72CVD401)

Mecklenburg
(75CVS3941)

New Trial

No Error

No Error

No Error

No Error

No Error

No Error

No Error

Affirmed

No Error

Affirmed
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Palmer v. Ketner

ALVIN PALMER, LOUISE ROSS, ELSIE HYATT anxp VIRGINIA

1.

HONEYCUTT v. MARY KETNER, InpivipuaLLy, CLARENCE W,
FOWLER, DOUGLAS WORSHAM, JOHN M. SEASE, TRUSTEES OF
THE ESTATE oF E. K. PARTON

No. 75308C799
(Filed 21 April 1976)

Wills § 59— subscribing witness — right to question validity of pro-
visions

The subscribing witness to a will is not required to read it, and
the witness’s signature is only an affirmation that a statutory require-
ment was complied with and does not constitute an acceptance or en-
dorsement of the will’s provisions; therefore, in this declaratory judg-
ment proceeding to interpret testator’s will and to determine various
rights in testator’s estate, defendant Ketner who was a subscribing
witness to the will, was not thereby estopped to question the validity
of remainder provisions of the will.

Wills § 16— failure to file caveat — no standing to file caveat — sub-
sequent attack on validity of provisions — no estoppel

Failure of defendant Ketner to file a caveat to testator’s will did
not constitute an estoppel of defendant to question later the validity
of remainder provisions of the will, since defendant was not an heir-at-
law of testator at the time of his death and had no standing to file
a caveat.

. Declaratory Judgment Act § 1— declaratory judgment proceeding —

right of litigant to contest part of will

Though the N. C. Supreme Court has held that a plaintiff may
not bring an action for a declaratory judgment holding a will, con-
tract or other instrument valid, it has not held that every document
involved in a declaratory judgment action must be deemed valid and
enforceable; therefore, plaintiffs’ contention that a litigant may not
contest any part of a will in a declaratory judgment action is unten-
able.

. Wills § 41— creation of trust — rule against perpetuities violated — law

of intestate succession applicable

Provisions of testator’s will setting up trust for the benefit of
his mother and sister for the duration of their lives, and providing
that the trust would continue for a period of 25 years after the
death of the sister, or beyond the 25 years until all children of tes-
tator’s youngest sister reached the age of 21 violated the rule against
perpetuities, since at the death of the testator the possibility existed
that the trust would not terminate and the remainder interest would
not vest until more than 21 years, plus the period of gestation, after
some life or lives in being at the time of testator’'s death; therefore,
by intestate succession the property involved must pass to the heirs at
law and next-of-kin of the testator, and by will the interest of one of
testator’s sisters passed to defendant Ketner.
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APPEAL by defendant, Mary Ketner, from Lewis, Judge.
Judgment entered 80 June 1975, Superior Court, HAYWOOD
County. Heard in the Court of Appeals 22 January 1976.

This action was brought under the Declaratory Judgment
Act to interpret the testator’s will and determine various rights
in testator’s estate. Defendant Mary Ketner answered and con-
tested the proposed interpretation of the will. The facts are
stipulated. Testator died 25 November 1931, and his will was
probated on 12 December 1931. Defendant Mary Ketner was a
subscribing witness to the will; no caveat to the will was filed.
The will provides in pertinent part as follows:

“Item I; I, E. K. Parton, do hereby will, bequeath and
convey all property both real estate and personal property,
with which I die seized, to J. J. Carpenter, Mrs. Frank
Henry, and Mrs. Chauncey Palmer, Trustees; to be used in
the following manner and to be disposed of in the following
ways at the end of said trust,

L S

Item III, section one; That after all debts and funeral
expenses have been paid that the whole of my property,
both personal and real estate, be held in trust for the bene-
fits of my mother, and my sister, Vesie, so long as either
or both of them may live.

Section; two: Provided further, that the said appointed
trustees so use, conducts and maintains this property as to
secure the greatest amount of revenue from it, and after
taxes and maintaining expenses have been deducted to turn
over to my mother and sister Vesie all rents and profits
(proeceds) from (de) said property; less the trustees’ fees.

Item 1V, section, one; Provided further that after the
death of both my mother and sister Vesie that the whole
of the property may be conducted as follows:

* * * *

[Provisions for funeral and gravestone expenses.]

Item; V; section one: That after all expenses about
mentioned and any other necessary expenses arising from
the burial of my mother, sister Vesie, and the placing of the
grave markers, have been paid; then it is my will that
the trustees as named in the first part of this will con-
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tinue the estate in trust and divided equally the revenues
between them or their assigns for a period of twenty-five
years or if at the end of this time there is any heir of my
youngest sister that is not twenty-one years of age, then this
trust be continued until such an heir shall have reached his
or her majority.

LI T T

Item VII; section one: Provided that should a vacancy
occur in the board of trustees that the two remaining trus-
tees immediately appoint another to take that place.

Section two: That this trustee be appointed out of my
own relatives, if any competent one survive, if not that he
or she be appointed from any good, upright citizen,

Item VIII, section one: Provided that after all the heirs
of my youngest sister have reached their majority, and af-
ter this trust has run at least twenty-five year (It is to stay
in force more than twenty-five years if all the heirs of my
youngest sister have not reached their majority) then the
trustees who are acting at such a time shall liquidate the
trust and pay to (leek) the heirs (by—blosddan—of) my
sisters Louisa Carpenter, Rena Henry and Leah Paimer
per sterpes equal shares share and share alike and not
per sterpes . ...”

Testator’s mother, Laura Parton, died on 22 May 1938 and
testator’s sister, Vesie Parton, died on 23 November 1971. Tes-
tator’s other sisters included Louisa Carpenter, who died 31
January 1971, leaving no children; Rena Henry, who died 28
May 1958 leaving one child, plaintiff Virginia Honeycutt; and
Leah Palmer who died on 30 November 1974, leaving three chil-
dren, plaintiffs Alvin Palmer, Louise Ross and Elsie Hyatt.
Testator had two other sisters, Frances Shelton and Nettie
Teague, who were not beneficiaries of his will. All of testator’s
nieces and nephews were over 21 when his sister Vesie died
in 1971.

Louisa Carpenter, having no children, devised and be-
queathed her interest in testator’s estate to defendant Mary
Ketner, daughter of Frances Shelton. As vacancies arose among
the trustees, new trustees were not appointed as directed by the
will. After the original trustees had died, Clarence W. Fowler,
Douglas Worsham and John M. Sease were appointed successor
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trustees in a special proceeding; they took no position on the
questions raised.

The trial court adjudged that plaintiffs were entitled to
receive the corpus of the frust and that Mary Ketner had no
interest in testator’s estate. From this declaratory judgment
defendant Ketner appeals.

Brown, Ward & Haynes, P.A., by Woodrow H. Griffin for
plaintiff appellees.

Millar, Alley & Killian by Leon M. Killion III for defend-
ant appellant, Mary Ketner.

CLARK, Judge.

[1, 21 'The trial court ruled “That there having been no caveat
to the will of E. K. Parton and particularly in view of the fact
that Mary Ketner was a subscribing witness, the said Mary
Ketner is estopped to deny that the trust corpus should be dis-
tributed to the heirs of Rena Henry and Leah Palmer.” We find
that the court erred in this conclusion. The subscribing witness
to a will is not required to read it, and the witness’s signature
is only an affirmation that a statutory requirement was com-
plied with and does not constitute an acceptance or endorsement
of the will’s provisions. Nor does the failure of defendant Ket-
ner to file a caveat constitute an estoppel. She was not an heir-
at-law of testator at the time of his death and had no standing
to file a caveat.

[31 Plaintiffs rely on Farthing v. Farthing, 285 N.C. 634, 70
S.E. 2d 664 (1952), for the proposition that a litigant may not
contest any part of a will in a declaratory judgment action. In
Farthing it was held that a plaintiff may not bring an action
for a declaratory judgment holding a will, contract or other
instrument invalid; it does not hold that every document in-
volved in a declaratory judgment action must be deemed valid
and enforceable. The defendant Ketner is not estopped to ques-
tion the validity of the remainder provisions of the will,

[4] The trial court concluded that upon the death of Vesie
Parton on 23 November 1971, only Leah Palmer survived from
the three original trustees, and that she would have been en-
titled to the “revenues” of the trust for a period of twenty-five
vears provided she lived that long, but upon her death on 30
November 1974, by acceleration of their remainders the trust
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property vested in plaintiffs, the heirs of testator’s sisters,
Louisa Carpenter, Rena Henry and Leah Palmer.

Defendant assigns error in this conclusion, contending that
testator intended that the substitute trustees, after the original
trustees named in the will had died, would continue receiving
the income from the trust for a period of twenty-five years after
the death of Vesie Parton, and the remainder would not vest
until the termination of the trust. If the will is so interpreted
it would violate the rule against perpetuities. Under this rule,
“In]o devise or grant of a future interest in property is valid un-
less the title thereto must vest, if at all, not later than twenty-one
years, plus the period of gestation, after some life or lives in
being at the time of the creation of the interest. If there is a
possibility such future interest may not vest within the time
prescribed, the gift or grant is void.” Clarke v. Clarke, 253 N.C.
156, 161, 116 S.E. 2d 449, 452-53 (1960). The remaining pro-
visions of the will would be void; the estate would pass to the
heirs of the testator, which included his sister, Louisa Carpen-
ter, and the devise of her interest in the estate of the defendant
Mary Ketner would effectively transfer such interest.

Nothing else appearing, terms used in a will must be con-
strued so as to accomplish the intent of the testator, which is
determined from the will itself and the surrounding circumstan-
ces known io the testator. As to the property devised or be-
queathed, the will is construed as if executed immediately prior
to the testator’s death. G.S. 31-41. As to the identity of the
devisee or legatee, however, it is to be construed, nothing else
appearing, in the light of circumstances known to the testator
at the time of its actual execution. Peele v. Finch, 284 N.C. 375,
200 S.E. 24 635 (1973). There is a long presumption against
disinheritance. An heir should not be disinherited except by ex-
press devise or by one arising from necessary implication, by
which the property is given to another. Gold v. Price, 24 N.C.
App. 660, 211 S.E. 2d 803 (1975).

The ultimate beneficiaries of the corpus of the trust were
the heirs of testator’s three sisters named in the will. These
heirs received no benefits under the trust until the trist termi-
nated. Only then do they have a beneficial interest. The heirs
of the named sisters are not ascertainable at the death of the
testator and cannot be ascertained until the termination of the
trust, which marks the time of vesting. Parker v. Parker, 252
N.C. 399, 118 S.E. 2d 899 (1960) ; Carter v. Kempton, 283 N.C.
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1, 62 S.E. 2d 713 (1950). In the recent case of Roberts v. Bank,
271 N.C. 292, 156 S.E. 2d 229 (1967), where the testator estab-
lished a trust for his daughter for life, with the corpus to go at
her death, per stirpes, to his other children, it was held that
the remainder interest vested as of the time of the testator’s
death. While we have some difficulty in distinguishing the rule
in Roberts from the rule in Parker and Carter, apparently those
cases are not overruled by Roberts. Sub judice, it appears clear
from the language in the will, particularly the use of the term
per stirpes and the substantial lapse of time between the death
of testator and the termination of the trust, that the remainder
interests could not be ascertained and did not vest until the
termination of the trust.

At the death of the testator the possibility existed that
the trust would not terminate and the remainder interest would
not vest until more than twenty-one years, plus the period of
gestation, after some life or lives in being at the time of testa-
tor’s death. The trust was to continue at least twenty-five years
after the death of testator’s mother and sister Vesie and after
their burial expenses and cost of grave markers had been paid.
The mother and sister Vesie and the named trustees might die
more than twenty-one years and ten lunar months prior to the
termination of the trust. Therefore, the trust provisions of the
will violate the rule against perpetuities and are void. By intes-
tate succession the property involved must pass to the heirs at
law and next-of-kin of the testator, E. K. Parton; and the sis-
ter Louisa Carpenter owned an interest in the estate at the
time of her death on 31 January 1971 which she devised to her
niece, the defendant Mary Ketner.,

Plaintiffs contend that the trust terminated upon the deaths
of testator’s mother and sister Vesie because the duties of the
trustees ceased to exist, the trust became passive, and the legal
and equitable titles merged. We reject this contention since
Item III imposed the duty on the trustees to use, conduct and
maintain the property so as to secure the greatest amount of
revenue from it, and this responsibility continued after the
death of the mother and sister Vesie.

Nor do we agree with plaintiff’s contention that upon the
death of Vesie Parton, L.eah Palmer was the sole remaining
trustee and sole beneficiary of the trust income, which would
merge the estate and terminate the trust. The testator provided
for three trustees and for successor trustees if a vacancy oc-
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curred, and that they would receive the trust income for at
least twenty-five years after the deaths of his mother and sis-
ter Vesie. The record on appeal consisted of the pleadings, the
will, and stipulations, none of which gave us the surrounding
circumstances existing at the time the will was made. For inter-
pretation of the will we are confined to the will itself. We have
no knowledge of the kind, amount, or value of the estate prop-
erty or the income therefrom. We must be guided by the intent
of the testator as expressed in the will, and as so expressed the
trustees, whether original or successor trustees, were to “con-
duct and maintain the property and receive the income there-
from for at least twenty-five years until it vested in the ultimate
beneficiaries, the heirs of testator’s named sisters.” We do not
find any intent to limit the income to the original trustees so
as to terminate the trust and accelerate the remainder.

We find that the trust provisions of the will violate the
rule against perpetuities and are void, and that the property
involved passed by intestate succession to the heirs-at-law and
next-of-kin of E. K. Parton, and that by will the interest of
Louisa Carpenter passed to the defendant Mary Ketner.

The judgment is reversed and this cause is remanded for
entry of judgment in accordance with this opinion.

Reversed and remanded.

Judges MORRIS and VAUGHN concur.

GEORGE J. HODGES v. LUTHER JAMES NORTON, SR., ALICE
NORTON

No. 75108C900
(Filed 21 April 1976)

1. Uniform Commercial Code § 79— public sale of collateral — presump-
tion of commercial reasonableness
If a secured creditor elects to dispose of the collateral by public
sale, G.S. 25-9-601 et seq. creates a conclusive presumption of commer-
cial reasonableness if the secured party substantially complies with
the “Public Sale Procedures” provisions of the Uniform Commercial
Code.
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2. Uniform Commercial Code § 79— public sale of collateral — failure to
give debtor notice by mail — commercially reasonable disposition
A tractor which was collateral for a purchase money security
agreement was not disposed of by the secured creditor in a commer-
cially reasonable manner where (1) notice of the same was posted at
the courthouse door but the debtors were not given notice by registered
or certified mail as required by G.S. 25-9-603(2), and (2) there was
no evidence that the collateral was sold in any recognized market for
used tractors, that it was sold at the price current in any such market,
or that it was sold in conformity with reasonable commercial practices
among tractor dealers. G.S. 25-9-507(2).

3. Uniform Commercial Code § 79; Chattel Mortgages and Conditional
Sales § 19— public sale of collateral — manner not commercially rea-
sonable — deficiency judgment — presumption of value

Where a secured creditor disposes of collateral without giving
the debtor proper notice and in a manner that is not commercially
reasonable, the debt is to be credited with the amount which reason-
ably should have been obtained through a sale conducted in a reason-
ably commercial manner according to the Uniform Commercial Code,
and it will be presumed that the collateral was worth at least the
amount of the debt, thereby placing on the creditor the burden of
overcoming such presumption by proving the market value of the
collateral by evidence other than the resale price; furthermore, if the
debtor asserts damages or penalty against the creditor under G.S.
25-9-507(1), the recovery by deficiency is subject to credit or offset
by such damages or penalty.

APPEAL by plaintiff from Bailey, Judge. Judgment entered
22 July 1975, WAKE County, Superior Court. Heard in the Court
of Appeals 19 February 1976.

In his verified complaint plaintiff alleged that on 1 Septem-
ber 1970 defendants executed for $12,500.00 a purchase money
security agreement on “a 1962 Kenworth Tractor 76626 ; that
defendants paid $370.00 on the note; that defendants defaulted;
that the tractor was sold on 18 January 1971 for $2,500.00; and
that defendants are indebted to plaintiff in the sum of $9,945.00.

Defendants in their answer admitted execution of the note
and security agreement, the payment of only $370.00, and al-
leged that the default sale was not according to law.

Plaintiff filed motion for summary judgment, supported
by two affidavits: (1) by that of plaintiff in which he alleged
that the default sale was advertised for a period of two weeks
as by law provided; and (2) by W. T. Shaw in which he alleged
that he posted a notice of sale at the courthouse door on 4 Jan-
uary 1971; that he sold the Kenworth tractor at public auction
on 18 January 1971 as provided by law.
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Defendants filed affidavits in opposition of (1) a tractor
dealer stating that the tractor was worth $7,500.00 at the time
of default sale, and (2) defendant Luther James Norton, Sr.,
stating that he used the tractor one month and returned it to
plaintiff in good condition, at which time it had a fair market
value of $12,500.00, and that neither he nor his wife had re-
ceived any notice of sale.

The motion for summary judgment was denied.

Jury trial was waived, and the only witness was W. T.
Shaw, who testified that he posted a notice of sale only at the
courthouse door; that he did not notify defendants of the sale;
and that the purchaser at the sale was Edna Hollis, who worked
for Square Deal Transfer, a corporation owned by plaintiff. By
stipulation the court received in evidence the promissory note
and security agreement and the notice of sale.

The trial court found facts, concluded that plaintiff did
not comply with the notice provisions of the Uniform Commer-
cial Code, did not dispose of the Kenworth tractor in a com-
mercially reasonable manner, and was not entitled to a deficiency
judgment. From judgment dismissing the action, plaintiff
appealed.

Johnson and Johnson by W. Glenn Johnson; Boyce, Mitchell,
Burns & Smith by Thomas G. Farris for plaintiff appellant.

Tharrington, Smith & Hargrove by Wade M. Smith for
defendant appellees.

CLARK, Judge.

The evidence for plaintiff tends to show that on 4 January
1971, W. T. Shaw, attorney for plaintiff, posted at the court-
house door the following notice:

“NOTICE OF SALE OF PERSONAL PROPERTY.

Under, by virtue of and in accordance with G.S. 45-21.13,
G.S. 45-21.16 and G.S. 45-21.18 and that Title Retaining
Contract dated September 1, 1970, executed by Luther
James Norton, Sr., and his wife, Alice Norton, default hav-
ing been made in the indebtedness secured thereby, the
undersigned holder of said indebtedness and said Title Re-
taining Contract, will offer for sale and sell to the highest
bidder for cash at public auction at the Wake County
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Courthouse (East Door). in the City of Raleigh, County of
Wake, State of North Carolina, at 12 O’Clock Noon on
Monday, January 18, 1971, certain personal property, to-
wit: a 1962 Kenworth Tractor 76626.

This 4th. day of January, 1971.

George Judson Hodges
P. O. Box # 155
Raleigh, N. C. 27554”

The trial court found as a fact that no effort was made to
notify the defendants of the default sale. The testimony of
W. T. Shaw, the only witness at trial, supports this finding.

G.S. 25-9-504(3) reads in part:

“Disposition of the collateral may be by public or pri-
vate proceedings and may be made by way of one or more
contracts. Sale or other disposition may be as a unif or in
parcels and at any time and place and on any terms but
every aspect of the disposition including the method, man-
ner, time, place and terms must be commercially reason-
able....”

[1] If the secured creditor elects to dispose of the collateral by
public sale, G.S. 25-9-601, et seq., creates a conclusive presump-
tion of commercial reasonableness if the secured party substan-
tially complies with the “Public Sale Procedures” provisions of
the Uniform Commercial Code procedures. These procedures
are not a part of the “Official Text of the U.C.C.” but are in
effect in North Carolina and appear to be peculiar to this
State. Graham v. Bank, 16 N.C. App. 287, 192 S.E. 2d 109
(1972). These procedures provide for the contents of notice
of sale (G.S. 25-9-602), the posting and mailing notice of sale
(G.8. 25-9-603), and other provisions which are not relevant to
the questions involved in this appeal.

Plaintiff assigns as error the finding of the trial court
that the tractor was not sold in a commercially reasonable
manner, contending that he posted notice at the courthouse more
than five days preceding the sale as provided by G.S. 25-9-603;
that though he did not “at least five days before the date of sale,
mail by registered or certified mail a copy of the notice of sale
to each debtor,” as provided by the statute, compliance with
the “Public Sale Procedures” (G.S. 25-9-601, et seq.) is not
mandatory; and that a public sale may be commercially reason-
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able even though it does not fully comply with the statute.
While the contention is correct, the assignment has no merit.
The “Procedures” statutes providing for notice have the pur-
pose of enabling the debtor to protect his interest in the col-
lateral by paying the debt, finding a buyer, or being present
at the sale to bid, so that the collateral is not sacrificed by a
sale at less than its true value.

[2] In the case at bar the defendant-debtors had no notice
other than the posting of the notice of sale at the courthouse.
To hold that the posting of a notice of sale at the courthouse
for at least five days prior to the date of sale constitutes a
disposition of the collateral in a commercially reasonable man-
ner would completely ignore the facts of commercial life and
contravene the purpose and policy of the Uniform Commercial
Code. See G.S. 25-1-102. That the posting of a notice at the
courthouse is no longer an effective means of getting notice to
the debtor is recognized by Public Sale Procedures statute G.S.
25-9-603 (2), which provides that in addition to the posting of
a notice of sale at the courthouse door “the secured party . ..
shall at least five days before the date of sale, mail by registered
or certified mail a copy of the notice of sale to each debtor obli-
gated under the security agreement.” This statute must be read
and construed in conjunction with G.S. 25-9-504(3) which pro-
vides: “Unless collateral is perishable or threatens to decline
speedily in value or is of a type customarily sold on a recognized
market, reasonable notification of the time and place of any
public sale . . . shall be sent by the secured party to the
debtor . ... ” It also states “ . .. but every aspect of the dis-
position including the method, manner, time, place and terms
must be commercially reasonable.” (Emphasis added.)

The term “commercially reasonable” is not specifically de-
fined in the Uniform Commercial Code, as are many other
words and terms, but G.S. 25-9-507(2) gives us some guiding
rules. Certain manners of disposition are stated therein to be
legally deemed to be commercially reasonable: (1) if sold “in
the usual manner in any recognized market” for the collateral;
(2) if sold “at the price current in such market at the time
of . .. sale”; and (8) if otherwise “sold in conformity with
reasonable commercial practices among dealers in the type of
property sold.”

Sub judice, applying these criteria to the public sale, there
is no evidence that the collateral was sold in any recognized
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market for used tractors, that it was sold at the price current
in any such market, or that it was sold in conformity with
reasonable commercial practices among tractor dealers.

We concur with the ruling that the tractor was not sold
in a commercially reasonable manner. The trial court further
ruled that because of the failure of the creditor to so comply,
the creditor could not recover a deficiency judgment against the
debtor in any amount. G.S. 25-9-507(1) in part provides for
restraint by court order of a creditor who proposes to dispose
of the collateral in an unreasonable manner, and for a recovery
for damages where the unreasonable disposition has been con-
cluded. However, the statute makes no provision for barring
recovery of a deficiency judgment. This problem has been
treated in various ways by other courts. It is generally held that
a creditor’s failure to give the notice required under U.C.C.
§ 9-504(3) and dispose of the collateral in a commercially rea-
sonable manner precludes or limits his right to recover a de-
ficiency judgment. See Anno., 59 A.L.R. 3d 401 (1974).

Many, perhaps a majority, of the courts hold that the
creditor’s failure to give the required notice constitutes an
absolute bar to the recovery of a deficiency judgment. Anno.,
59 A.L.R. 3d, at 409. This view often rests upon the rationale
that since the creditor’s noncompliance with the notice require-
ments deprived the debtor of his right of redemption under
which he could have required possession of the collateral by
payment of the amount owed and could thereby have eliminated
any deficiency, the creditor should not be allowed to recover a
deficiency judgment under such circumstances.

It is our view that absolutely precluding recovery of a
deficiency judgment would in some cases (i.e.,, where the col-
lateral has been so used by the debtor before the creditor could
take possession its market value was substantially below the
debt) result in injustice and contravene the U.C.C. spirit of
commercial reasonableness. Further, in our view the provision
of U.C.C. § 9-507(1) that a debtor has a right to recover from
the creditor any loss caused by failure to comply with the Code
contemplates the right to deficiency judgment by the creditor
who fails to comply with the U.C.C. provisions in disposing of
the collateral.

[3] We hold that the debt is to be credited with the amount
that reasonably should have been obtained through a sale con-
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ducted in a reasonably commercial manner according to the
U.C.C., and that the creditor’s failure to dispose of the collateral
as required by the Code raises a presumption that the collateral
was worth at least the amount of the debt, which places upon
the creditor the burden of overcoming such presumption by
proving the market value of the collateral by evidence other
than the resale price. Barker v. Horn, 245 Ark. 815, 432 S.W.
2d 21 (1968); T. & W. Ice Cream, Inc. v. Carriage Barn, Inc.,
107 N.J. Super. 328, 258 A. 2d 162 (1969) ; Tauber v. Johnson,
8 Ill. App. 3d 789, 291 N.E. 2d 180 (1972).

And if the debtor asserts damages or penalty against the
creditor under G.S. 25-9-507(1) the recovery by deficiency is
subject to credit or offset by such damages or penalty. Tauber
v. Johnson, supra.

That part of the judgment concluding that the plaintiff
did not dispose of the Kenworth tractor in a commercially rea-
sonable manner as required by the U.C.C. is affirmed, and that
part of the judgment denying plaintiff a deficiency judgment
is reversed, and this cause is remanded for determination of
what sum, if any, the plaintiff is entitled to recover of the
defendants in aceord with this opinion.

Affirmed in part and reversed in part.

Judges MORRIS and VAUGHN concur.

STATE OF NORTH CAROLINA v. MICHAEL L. SHARRATT AND
RONALD RICHARDSON

No. 75128C957
(Filed 21 April 1976)

1. Criminal Law § 66— in-court identification — failure to hold voir dire
— harmless error

In this prosecution for rape and crime against nature, the admis-
sion of testimony by the victim tending to identify defendants as the
persons who committed the crimes without a voir dire hearing to de-
termine its admissibility after defendants objected generally thereto
did not constitute prejudicial error where it is clear that the in-court
identification was based on the vietim’s observation of defendants prior
to and at the time of the crimes, and where defendants admitted they
were with the victim at the time and places in question but denied that
they engaged in the conduct described by her.
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2. Criminal Law § 66— hospital showup identification — admissihility

There was no substantial risk of misidentification when a crime
against nature and rape victim identified defendants at a hospital
showup, and evidence of the showup identification was properly ad-
mitted in defendants’ trial, where the time between the offenses and
the hospital showup was only 30 to 40 minutes; the victim had gen-
erous opportunity to observe defendants during the offenses; she paid
particular attention to defendants because of the conduct in which
they engaged; she gave the police an accurate description of each
defendant; she demonstrated a high level of certainty of identification
at the showup; and she became hysterical at the sight of defendants;
furthermore, the showup procedure was appropriate under the circum-
stances since the police had no way of knowing how long the victim
would be confined in the hospital and thus could not reasonably ar-
range a lineup, and the police needed confirmation of defendants’ iden-
tities to avoid incarceration of innocent persons.

3. Criminal Law § 86— impeachment of defendant — dismissed criminal
charges
The trial court properly refused to permit defense counsel to im-
peach the prosecutrix by cross-examination relating to a controlled
substances charge against her which had been dismissed.

4. Criminal Law § 99— remark by court — absence of prejudice
In a prosecution for rape and crime against nature, defendant was
not prejudiced when the trial court, in sustaining the State’s objection
to repetitious questions asked the prosecutrix concerning her admis-
sion that she had engaged in prostitution, remarked that “It’s dis-
tasteful enough, Mr. Little, to go through it once.”

5. Searches and Seizures § 2-— consent to search — warrant not necessary

No warrant was necessary for the search of a truck at the police
station where the defendant who owned the truck consented to the

search.

APPEAL by defendants from Bailey, Judge. Judgments en-
tered 18 June 1975 in Superior Court, CUMBERLAND County.
Heard in the Court of Appeals 15 March 1976.

Each defendant was charged in a separate two-count bill of
indictment, in substantially identical language, with the felonies
of (1) kidnapping [G.S. 14-39] and (2) crime against nature
[G.S. 14-177]. Each defendant was also charged in a separate
bill of indictment, in substantially identical language, with the
felony of rape [G.S. 14-21]. The jury found defendants not
guilty of kidnapping; therefore, this appeal is concerned only
with defendants’ convictions of the offenses of (1) crime against
nature and (2) second degree rape.
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Attorney General Edmisten, by Assistant Attorney General
Roy A. Giles, Jr., for the State.

James D. Little, Public Defender, for the defendants.

BROCK, Chief Judge.

We decline to encumber these pages with the prosecuting
witness’s recitation and description of the depraved, bestial
and sadistic treatment she received from defendants. Defend-
ants, advisedly, do not argue insufficiency of the State’s evidence
to support their conviction of either the offense of crime against
nature or the offense of second degree rape. Our references to
evidence will be confined to that necessary for a discussion of
the assignments of error.

[1] The series of events which culminated in the acts com-
plained of first began at about 5:30 p.m. on 15 February 1975
on Hay Street in the City of Fayetteville. Judy Ann Voorhees
(Voorhees) walked down to Hay Street with a friend. Upon
arriving there, defendant Richardson talked with her, and she
was subsequently pushed into a truck driven by defendant Shar-
ratt. When Voorhees was asked with whom she talked, Richard-
son objected. When Voorhees was asked who was driving the
truck, Sharratt objected. Defendants assign as error the court’s
admission of testimony identifying them without first conduct-
ing a wvoir dire. At the time of these general objections, there
was no suggestion of an in-custody confrontation, and neither
defendant requested a voir dire or otherwise stated grounds for
his objection.

When the State offers a witness whose testimony tends to
identify a defendant as the person who committed the crime
charged, the better procedure dictates that the trial judge, even
upon a general objection only, conduct a voir dire in the absence
of the jury, find facts, and thereupon determine the admissi-
bility of the in-court identification testimony. State v. Stepney,
280 N.C. 306, 185 S.E. 2d 844 (1972). “Failure to conduct the
voir dire, however, does not necessarily render such evidence
incompetent.” State v. Stepney, id. In the case presently before
us, the witness (Voorhees) was in the company of defendants
for about one and one-half hours. She saw both of them clearly
at the meeting on Hay Street. She saw both of them while rid-
ing between them in the truck through the streets of Fayette-
ville and to a wooded area behind the Highland Nursing Home.
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She observed each defendant as he engaged in abusive and
sordid conduct upon her. She gave a detailed and accurate de-
scription of defendants and the truck to the police before defend-
ants were arrested. In fact, the defendants admitted being with
Voorhees on the day and at the places in question. The crux of
their defense was that they did not engage in the conduct as
described by Voorhees. It is clear from the evidence that the
in-court identification originated with and was based upon
Voorhees’ observation of defendants prior to and at the time
of the crime against nature and the rape. Therefore, the failure
of the trial court to conduct a voir dire and make findings of
fact must be deemed harmless error beyond a reasonable doubt.
This assignment of error is overruled.

[2] By defendants’ next assignment of error they argue that
evidence of the out-of-court identification of defendants should
have been excluded because the procedure employed by the
police was impermissibly suggestive.

After Voorhees was able to evade the defendants, she ran
to the nearby Highland Nursing Home where she was wrapped
in a sheet and the police were called. When an officer arrived,
Voorhees related to him what defendants had done and gave the
officer a description of defendants. The officer relayed the
description to the police radio dispatcher. Voorhees was then
transported to Cape Fear Valley Hospital for examination and
treatment of her injuries. Within thirty to forty minutes after
Voorhees eluded them, the two defendants were arrested and
brought to the hospital for identification. When defendants
were brought into the hospital, Voorhees identified them as her
assailants, and defendants were then immediately transported
to jail.

The State was permitted to offer in evidence before the
jury testimony relating to the identification by Voorhees of
defendants at the showup at the hospital. Defendants argue
that even though Voorhees’ in-court identification of defend-
ants may stem from her observation of them before and dur-
ing the offenses and therefore is of origin independent of the
showup at the hospital, the hospital showup was so impermis-
sibly suggestive as to require exclusion of evidence of that
showup.

In this case Voorhees had generous opportunity to observe
defendants during the offenses; she paid particular attention
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to them because of the conduct in which they engaged; she
gave the police an accurate description of each defendant; she
demonstrated a high level of certainty of identification at the
hospital showup, and she became hysterical at the sight of them;
and the time between the offenses and the hospital showup was
only thirty to forty minutes. It clearly appears that Voorhees’
identification was reliable, and in view of all of the circumstan-
ces, there was no substantial risk of misidentification, and
there was no denial of due process. See State v. Shore, 285 N.C.
328, 204 S.E. 2d 682 (1974). Further, it appears that the
showup procedure was appropriate under the circumstances.
Voorhees was in the hospital for examination and treatment of
injuries. The police had no way of knowing how long she would
be confined. Therefore, they could not reasonably arrange a
lineup. The defendants had been arrested in reliance upon the
description broadcast on the police radio, and the police needed
reasonably immediate confirmation of defendants’ identities to
avoid incarceration of innocent persons. This assignment of
error is overruled.

[3] Defendants argue that they should have been permitted
to impeach the State’s witness Voorhees by cross-examination
relating to a controlled substances act violation charge against
her, which was later dismissed. For purposes of impeachment
North Carolina bars cross-examination regarding an indictment
or other accusation of crime, as distinguished from a convietion.
For purposes of impeachment a witness, including the defend-
ant in a criminal case, may be cross-examined concerning prior
convictions or specific instances of criminal and degrading con-
duct, but he may not be cross-examined as to whether he has
been indicted or is under indictment, or has been accused either
informally or by affidavit on which a warrant is issued, or has
been arrested, for a criminal offense other than that for which
he is then on trial. State v. Williams, 279 N.C. 663, 185 S.E.
2d 174 (1971). This assignment of error is overruled.

[4] Defendant Sharratt argues that the trial judge made a
statement that was prejudicial to him. During the course of
her testimony, the State’s witness Voorhees stated that on two
occasions in October 1974 she engaged in sexual intercourse for
money. She stated that she was thereafter married in October
1974 and did not engage in prostitution during the months of
November 1974 through February 1975. Counsel for Sharratt
pursued the questioning concerning prostitution in the month
of February 1975 and then asked about the month of January
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1975. The State’s objection to further questions about January
1975 was sustained by the trial judge as repetitious. The judge
then stated: “It’s distasteful enough, Mr. Little, to go through
it once.” Defendant Sharratt argues that this remark was prej-
udicial to him. Although the judge may have been well advised to
rule on the State’s objection and omit the gratuitous remark to
defense counsel, we fail to see prejudice to defendant Sharratt.
It seems that the remark amplified the admission of the State’s
witness that she had at one time engaged in prostitution. Rather
than prejudicial to defendant Sharratt, it seems that the remark
was prejudicial to the State. This assignment of error is over-
ruled.

[6] Defendants argue that the evidence obtained by a search
of defendants’ truck should have been suppressed. They argue
that no search warrant was obtained and that the search was
therefore unconstitutional. The police took possession of the
truck at the time of defendants’ arrests and thereafter retained
custody of the truck. Defendants argue that because there was
no immediate search and no need for immediate search, a war-
rant was required. This argument ignores the clear evidence
of consent to the search after the truck was taken into custody.
From plenary, competent evidence on voir dire the trial judge
found that the owner of the truck (Sharratt) freely consented
to the very search that was conducted. This consent rendered
competent the evidence thereby obtained. This assignment of
error is overruled.

Defendants’ assignments of error to the opinion testimony
of the physician who examined State’s witness Voorhees, to the
opinion testimony of the agent of the State Bureau of Investiga-
tion, and to the charge of the court to the jury have been care-
fully reviewed and found to be without merit.

No error.

Judges VAUGHN and MARTIN concur.
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CHARLES B. MARKHAM v. JAMES B. SWAILS, CHAIRMAN, AND HOR-
ACE E. STACY, JR., EMERSON P. DAMERON, ROBERT C.
HOWISON, JR.,, W, H. McELWEE, GEORGE H. McNEILL, FRAN-
CIS I. PARKER, WALTER R. McGUIRE, ERIC C. MICHAUX, ALL
MEMBERS OF THE BOARD OF LAW EXAMINERS OF THE STATE
OF NORTH CAROLINA, aAnp THE BOARD OF LAW EXAMINERS
OF THE STATE OF NORTH CAROLINA

No. 75108SC811
(Filed 21 April 1976)

1. Administrative Law § 5; Rules of Civil Procedure § 52— judicial review
of administrative decision — necessity for finding of fact
When the judge of the superior court sits as an appellate court
to review the decision of an administrative agency pursuant to G.S.
143-314 and 315 (now G.S. 150A-50 and 51), the judge is not required
to make findings of fact and enter a judgment thereon in the same
sense as a trial judge pursuant to G.S. 1A-1, Rule 52(a) and (b).

2. Administrative Law § 5; Rules of Civil Procedure § 52— judicial review
of administrative decision — motion to amend findings —no duty to
entertain motion

In a proceeding for judicial review of the administrative decision
of the Board of Law Examiners denying petitioner’s application for
the issuance of a license to practice law in this State, the superior
court judge was not required to entertain a motion made pursuant to
G.S. 1A-1, Rule 52 “to have the court amend its findings, make addi-
tional findings or amend its Decision and Order.”

3. Appeal and Error § 14— appeal not taken within 10 days — no jurisdic-
tion in Court of Appeals

The Court of Appeals did not obtain jurisdiction to hear petition-
er’s appeal from the trial court’s order affirming the decision of the
Board of Law Examiners, since the order was entered on 20 March
1975 but petitioner did not give notice of appeal until 24 June 1975.
G.S. 1-279.

APPEAL by petitioner from McKinnon, Judge. Orders en-
tered 20 March and 27 June 1975 in Superior Court, WAKE
County. Heard in the Court of Appeals 10 February 1976.

On 23 August 1972, Charles B. Markham (petitioner)
made application to the Board of Law Examiners of the State
of North Carolina (respondents) for the issuance of a license
to practice law in this State pursuant to Rule VII of the rules
governing admission by comity to the practice of law in North
Carolina. On 7 March 1978, after a hearing, the Board denied
the application. On 2 April 1973, petitioner filed a petition in
the Superior Court for a writ of certiorari for judicial review



206 COURT OF APPEALS [29

Markham v. Swails

of the administrative decision of the Board denying the applica-
tion. On 20 March 1975, after reviewing the record of the pro-
ceedings before the Board and having considered briefs and
oral arguments of counsel, Judge McKinnon entered an order
affirming the decision of the Board. On 1 April 1975, petitioner,
purportedly pursuant to G.S. 1A-1, Rule 52(b), filed a motion
in the Superior Court “to have the court amend its findings,
make additional findings or amend its Decision and Order ...."”
This motion was denied by Judge McKinnon at a hearing on 16
June 1975, and an order denying the motion was signed 27
June 1975. On 24 June 1975, petitioner appealed to this court
from the March order and the June order.

Jordan, Morris and Hoke by John R. Jordan, Jr., for peti-
tioner appellant.

Young, Moore and Henderson by Charles H. Young and
R. Michael Strickland for respondent appellees.

HEDRICK, Judge.

Petitioner assigns as error the order dated 27 June 1975
denying his “motion to have the court amend its findings, make
additional findings or amend its decision and order.” G.S. 143-
307 and 143-309 (now G.S. 150A-43 and 150A-45, effective 1
February 1976) provide that an aggrieved party may obtain
judicial review of a final decision of an administrative board
by petitioning for a writ of certiorari to the Superior Court
of Wake County.

G.S. 143-814 (now G.S. 150A-50, effective 1 February
1976) provides:

Review by court without jury on the record.—The re-
view of administrative decisions under this Chapter shall be
conducted by the court without a jury. The court shall
hear oral arguments and receive written briefs, but shall
take no evidence not offered at the hearing; except that in
cases of alleged irregularities in procedure before the
agency, not shown in the record, testimony thereon may
be taken by the court; and except that where no record
was made of the administrative proceeding or the record
is inadequate, the judge in his discretion may hear the
matter de novo.



N.C.App.] COURT OF APPEALS 207

Markham v. Swails

G.S. 143-315  (now G.S. 150A-51, effective 1 February
1976) provides:

Scope of review; power of court in disposing of case.—
The court may affirm the decision of the agency or remand
the case for further proceedings; or it may reverse or
modify the decision if the substantial rights of the peti-
tioners may have been prejudiced because the administra-
tive findings, inferences, conclusions, or decisions are:

(1) In violation of constitutional provisions; or

(2) In excess of the statutory authority or jurisdiction
of the agency; or

(3) Made upon unlawful procedure; or
(4) Affected by other error of law; or

(5) Unsupported by competent, material, and sub-
stantial evidence in view of the entire record as
submitted; or

(6) Arbitrary or capricious.

If the court reverses or modifies the decision of the
agency, the judge shall set out in writing, which writing
shall become a part of the record, the reasons for such
reversal or modification.

G.S. 1A-1, Rule 52(a) (1) provides:
Rule 52. Findings by the court.
(a) Findings.—

(1) In all actions tried upon the facts without a jury
or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law thereon
and direct the entry of the appropriate judgment.

Petitioner’s motion to amend the judgment specifies that
it was made pursuant to Rule 52(b) which provides:

(b) Amendment.—Upon motion of a party made not later
than 10 days after entry of judgment the court may amend
its findings or make additional findings and may amend
the judgment accordingly. The motion may be made with a
motion for a new trial pursuant to Rule 59.
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[1, 2] When the judge of the superior court sits as an appellate
court to review the decision of an administrative agency pur-
suant to G.S. 143-314 and 315, the judge is not required to make
findings of fact and enter a judgment thereon in the same sense
as a trial judge pursuant to Rule 52(a) and (b). Indeed, pur-
suant to G.S. 143-315, the authority of the judge is limited to
affirming, modifying, reversing or remanding the decision of
the administrative agency. In our opinion, Rule 52(b) has no
application in this proceeding, and Judge McKinnon was not
required to entertain a motion made pursuant thereto. However,
we treat the order of 27 June 1975 denying the motion as an
order of dismissal and affirm it.

[3] Petitioner assigns as error the order dated 20 March 1975
affirming the decision of the Board of Law Examiners. G.S.
143-316 (now G.S. 150A-52, effective 1 February 1976) in per-
tinent part provides:

Any party to the review proceedings, including the agency,
may appeal to the appellate division from the final judg-
ment of the superior court under rules of procedure ap-
plicable in other civil cases.

G.S. 1-279, applicable to this appeal, provides:

When appeal taken—The appeal must be taken from a
judgment rendered out of session within 10 days after no-
tice thereof, and from a judgment rendered in session
within 10 days after its rendition, unless the record shows
an appeal taken at the trial, which is sufficient, but execu-
tion shall not be suspended until the giving by the appellant
of the undertakings hereinafter required; provided, how-
ever, that if any motion permitted by G.S. 1A-1, Rule 59,
is timely made or an amendment to or alteration of a judg-
ment is effected by the methods prescribed in that same
rule, the appeal need not be taken within the time limits
stated above, but the appeal must be taken within 10 days
from the signing of the order ruling on such motions or
amending or altering the original judgment.

The provisions of this statute are jurisdictional. When the re-
quirements of the statute are