NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 295

6 AUGUST 2024

17 SEPTEMBER 2024

RALEIGH
2025



CITE THIS VOLUME
295 N.C. APP.



TABLE OF CONTENTS

Judges of the Court of Appeals .......................... A
Table of Cases Reported ........... ... ... ... ... ..., vii
Table of Cases Reported Without Published Opinions . ...... viii
Opinions of the Court of Appeals ........................ 1-705
HeadnoteIndex ..............o i, 707

1ii



This volume is printed on permanent, acid-free paper in compliance
with the North Carolina General Statutes.

iv



DONNA S. STROUD
JOHN M. TYSON
VALERIE J. ZACHARY
HUNTER MURPHY
JOHN S. ARROWOOD
ALLEGRA K. COLLINS
TOBIAS S. HAMPSON

THE COURT OF APPEALS

OF
NORTH CAROLINA
Chief Judge
CHRIS DILLON
Judges
JEFFERY K. CARPENTER
APRIL C. WOOD
W. FRED GORE
JEFFERSON G. GRIFFIN
JULEE T. FLOOD
MICHAEL J. STADING
CAROLYN J. THOMPSON
Former Chief Judges
GERALD ARNOLD

SIDNEY S. EAGLES JR.
LINDA M. McGEE

Former Judges

J. PHIL CARLTON

BURLEY B. MITCHELL JR.
WILLIS P. WHICHARD
CHARLES L. BECTON
ALLYSON K. DUNCAN
SARAH PARKER

ELIZABETH G. McCRODDEN
ROBERT F. ORR

JACK COZORT

MARK D. MARTIN

JOHN B. LEWIS JR.
CLARENCE E. HORTON JR.
JOSEPH R. JOHN SR.
ROBERT H. EDMUNDS JR.
JAMES C. FULLER

RALPH A. WALKER

ALBERT S. THOMAS JR.
LORETTA COPELAND BIGGS
ALAN Z. THORNBURG
PATRICIA TIMMONS-GOODSON
ROBIN E. HUDSON

ERIC L. LEVINSON

JAMES A. WYNN JR.
BARBARA A. JACKSON
CHERI BEASLEY
CRESSIE H. THIGPEN JR.
ROBERT C. HUNTER
LISA C. BELL

SAMUEL J. ERVIN IV
SANFORD L. STEELMAN JR.
MARTHA GEER

LINDA STEPHENS

ANN MARIE CALABRIA
RICHARD A. ELMORE
MARK A. DAVIS
ROBERT N. HUNTER JR.
WANDA G. BRYANT
PHIL BERGER JR.
REUBEN F. YOUNG
CHRISTOPHER BROOK
RICHARD D. DIETZ
LUCY INMAN

DARREN JACKSON
ALLISON J. RIGGS



Clerk
EUGENE H. SOAR

Assistant Clerk
Shelley Lucas Edwards

OFFICE OF STAFF COUNSEL

Executive Director
Jonathan Harris

Director
David Alan Lagos

Assistant Director
Michael W. Rodgers

Staff Attorneys
Lauren T. Ennis
Caroline Koo Lindsey
Ross D. Wilfley
Hannah R. Murphy
J. Eric James

ADMINISTRATIVE OFFICE OF THE COURTS
Director

Ryan S. Boyce

Assistant Director
Ragan R. Oakley

OFFICE OF APPELLATE DIVISION REPORTER

Alyssa M. Chen
Niccolle C. Hernandez
Jennifer C. Sikes



CASES REPORTED

Ajayi v. Seaman

Anhui Omi Vinyl Co., Ltd. v. USA
Opel Flooring, Inc. .............

Askew v. City of Kinston

Chappellv. Webb ................
Duke Univ. Health Sys., Inc. v. N.C.
Dep'’t of Health & Hum. Servs. . ..
Duke Univ. Health Sys., Inc. v. N.C.
Dep'’t of Health & Hum. Servs. . ..
Durham Cnty. Dep’t of Soc. Servs.
v. Wallace

Est. of Long v. Fowler ............
Federowicz v. N.C. Bd. of
Chiropractic Exam’rs
Fletcher Hosp., Inc. v. N.C. Dep’t
of Health & Hum. Servs. ........
Flomeh-Mawutor v. City of
Winston-Salem

Harneyv. Harney .................
Hillv.Ewing.....................

Inre AD.H.
InreAK ....... ... .. ...
InreBAJ. ... ... L
InreDRJ. ........ ... ...
In re Goldberg
Inre K.B.C.
Inre K.C.
Inre R.H.

Kerslake v. Kerslake ..............
Kinlaw v. N.C. Dep’t of Health
&Hum. Servs. .................

Madison v. Gonzalez-Madison . . . ...

13

25

589

307

331

82

593

Millsapsv. Hager .................
MR Ent., LLC v. City of Asheville ...

Reynoldsv.Burks ................
Shannon v. Rouse Builders, Inc. . ...
State ex rel. Cannon

V.AnsonCnty. .................
State ex rel. City of Sanford v. Om

Shree Hemakash Corp.
State ex rel. Utils. Comm'n v. Env’t

Working Grp. .................
State v. Anderson
Statev.Barton ...................
State v. Corrothers
Statev.Dawson ..................
State v. Evans
State v. Freeman
State v. Galbreath
State v. Hague
State v. Hahn
Statev.Hollis . ...................
Statev.Jones . ...................
State v. Little
Statev.Lopez....................
State v. Maye
Statev. McCord . .................
State v. McLean
State v. Nova
State v. Pierce
State v. Plotz
Statev. Siler .....................
State v. Simpson
State v. Thomas
State v. Thomas
State v. Wilkins

Tuminskiv. Norlin................

144

152



CASES REPORTED WITHOUT PUBLISHED OPINIONS

PaGe

2120 Arlington Place Tr. v. Jones ... 439

Adventure Trail of Cherokee, Inc.

v.Owens ......... ... 281
Bailey v. S. Lithoplate, Inc. ........ 439
Biggs v. ErieIns. Exch. ............ 703
Bilbrov. ECUHealth ............. 281
Bryan v. Firefly Mountain

Props,LLC ................... 587
Campbell v. Warren . .. ............ 703
Chavezv.Logan.................. 439
City of Asheville v. MR Ent., LLC ... 281
Dykers v. Town of Carrboro ....... 439
Handsv.Hands .................. 703
Inre AdJ. ... o 587
InreB-LK. ..................... 703
InrteGRR. ... ... ... .. ... 587
InreJA. ... ... .. 587
InreKC. ... ... 281
InrePZR. ..... ... .. ... ... 703
InrteRAS. ... ... ... ... 703

J.Z. v. CCR Mooresville
Wellness, LLC ................. 281

Kotsias v. Fla. Health Care Props. ... 703

McDougald v. White Oak Plantation
Homeowners Ass'n,Inc. ........ 281

Pub. Serv. Co. of N.C., Inc.
v. SEN-Asheville [, LLC ......... 281

Redevelopment Comm’n of Greensboro
v. Meridian Conventions, LLC ... 587

Reissv.Reiss .................... 439
Smithv. Smith .................. 703
State v. Abernethy . ............... 703
State v. Bailey ................... 703
Statev.Bell ..................... 439

State v. Bradshaw ...............
State v. Brooks .................
Statev. Bynum..................
Statev.Davis ...................
Statev.Davis ...................
Statev.Davis ...................
Statev.Diaz ....................
Statev.Dumas ..................
Statev. Ellison . .................
State v. Fogelman ...............
Statev. Gatling .................
Statev. Givens ..................
State v. Henderson ..............
Statev. Higgs ...................
Statev.Holder ..................
Statev.Jones ...................
Statev.Jordan ..................
State v. Karamikian ..............
State v. Knight ..................
State v. Legette .................
Statev. Lemley .................
Statev. Maddox . ................
State v. McCollum . ..............
State v. McLaughlin . .............
Statev.Moody ..................

State v. Parker

Statev. Parry ...................
State v. Patterson ...............
Statev.Pena ...................
State v. Price ...................
Statev.Rape ...................
Statev. Rawson .................
Statev.Rey ....................
State v. Robinson ...............
State v. Rollinson ...............
State v. Sackman . ...............
Statev. Saldana .................
State v. Satterfield ...............
State v. Sisk . ....... ... oL
Statev.Slade ...................
State v. Smith ...................
Statev. St.Onge ................
State v. Stidham . ................
Statev.Suggs ...................
State v. Summers................
Statev. Taft ....................

viii



CASES REPORTED WITHOUT PUBLISHED OPINIONS

PaGe
Statev. Thomas .................. 588
State v. Valentine . ................ 588
Statev. Warren .................. 705
Statev. Womble . ................. 588
Stephens v. Lunnermon ........... 705

Tadlockv.Moretz ................
Teasley v. Harris Teeter, LLC

Wells Fargo Bank, N.A. v. George . . .

705






CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NorTtH CAROLINA
AT
RALEIGH

ANHUI OMI VINYL CO., LTD., PLAINTIFF
V.
USA OPEL FLOORING, INC. r/&/a USA FLOORING IMPORTERS, INC.
r/k/a USA OPEL FLOORING IMPORTERS, LLC, DEFENDANT

No. COA23-993
Filed 6 August 2024

Real Property—good faith purchaser for value—badges of fraud

present—good faith exception inapplicable

Where a creditor (plaintiff) alleged that defendant was liable
to plaintiff for the amount of a judgment plaintiff had obtained
against another entity (debtor) following debtor’s sale of real prop-
erty—its only asset—to defendant, the trial court properly deter-
mined that the transfer was voidable pursuant to N.C.G.S. § 39-23.4
(the Uniform Voidable Transactions Act). The court’s unchallenged
findings of fact (1) invoked multiple “badges of fraud” in the sale—
including that the transfer was concealed from plaintiff, was made
to an insider while a lawsuit was pending, and left debtor without
assets sufficient to pay its existing liabilities—and (2) supported the
court’s conclusion of law that the good faith exception to the Act
(N.C.G.S. § 39-23.8(a)) was inapplicable because neither debtor nor
defendant undertook the sale in good faith.

Appeal by defendant from order entered 6 March 2023 by Judge

George C. Bell in Davidson County Superior Court. Heard in the Court
of Appeals 16 April 2024.

Wyatt Early Harris Wheeler, by Donavan J. Hylarides, James R.
Humndley, and Molly R. Ciaccio, for plaintiff-appellee.
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ANHUI OMI VINYL CO., LTD. v. USA OPEL FLOORING, INC.
[295 N.C. App. 1 (2024)]

Williams Mullen, by Camden R. Webb and Killian K. Wyatt, for
defendant-appellant.

ZACHARY, Judge.

This case concerns the transfer of real property from Surface Source
USA NC, Inc. (“Surface Source”), to Defendant USA Opel Flooring,
Inc. (“Opel”). The trial court determined, inter alia, that this transfer
was voidable as to Opel’s creditor, Plaintiff Anhui Omi Vinyl Co. Ltd.
(“Omi”), because the transfer “was done with the intent to hinder, delay,
or defraud” Omi in contravention of the Uniform Voidable Transactions
Act. See N.C. Gen. Stat. § 39-23.4(a) (2023). Opel appeals from the
trial court’s order entering judgment in favor of Omi in the amount of
$1,139,971.21 plus interest. After careful review, we affirm.

1. Background

Omi is a Chinese corporation that manufactures and exports luxury
vinyl tile flooring to companies in the United States. One of Omi’s cus-
tomers was Surface Source, a North Carolina corporation that sold and
distributed vinyl flooring from a building that it owned in Lexington, North
Carolina (the “Surface Source Building”). Surface Source’s President,
CEO, Director, and Registered Agent Miao “Richard” Yu owned 10% of the
stock of Surface Source. At all times relevant to this appeal, the Surface
Source Building has been encumbered by a lien in favor of Davidson
County, securing an economic-development loan from the county.

In 2017, Surface Source experienced financial difficulty and failed to
pay more than $1,000,000.00 owed to Omi for goods sold and delivered
to Surface Source. In March 2017, Yu directed Surface Source employ-
ees to form a new North Carolina corporation—Opell—via LegalZoom.2
Opel was formed to engage in the same business as Surface Source. Yu
initially owned 60% of Opel’s stock.

On 1 June 2017, Omi filed suit against Surface Source, alleging that
Surface Source owed Omi more than $1,000,000.00 for goods sold and

1. When it was first incorporated, Opel was named “USA Flooring Importers, Inc.”
It has subsequently been renamed. For ease of reading, we refer to this corporation as
“Opel” throughout.

2. “LegalZoom.com provides an online legal portal to give visitors a general under-
standing of the law and to provide an automated software solution to individuals who
choose to prepare their own legal documents.” LegalZoom Terms of Use, LegalZoom
https://www.legalzoom.com/legal/general-terms/terms-of-use (last updated Sept. 19, 2023).
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delivered. Surface Source actively defended Omi’s suit, including filing
an answer and counterclaim on 1 August 2017.

On 21 November 2017, Surface Source sold the Surface Source
Building to Opel for $1,030,000.00 “plus additional consideration.” At the
time of the transfer, Opel was aware that the Surface Source Building
was the only asset that Surface Source owned and that a secured creditor
of Surface Source had already foreclosed on and sold all of Surface
Source’s other assets.3 As the transaction was being finalized, Surface
Source’s new counsel sent a letter to Davidson County requesting that the
county subordinate its deed of trust against the Surface Source Building
to anew deed of trust. In the letter, Surface Source’s counsel represented
that Surface Source was “transitioning to a new entity” that would even-
tually become Opel and that the “new entity” would fulfill the existing
loan obligations owed to the county. The signed subordination agreement
was recorded on 29 November 2017 and identified Opel as the original
borrower of the loan from Davidson County, rather than Surface Source.

That same day, Surface Source’s attorneys filed a motion to with-
draw from the Omi litigation, stating that Surface Source had terminated
their representation agreement and obtained new counsel. Before Omi’s
lawsuit against Surface Source came on for trial, Surface Source’s new
counsel informed the court that no representative of Surface Source
intended to appear at trial. Indeed, when the matter came on for trial
on 14 February 2018, no representative of Surface Source was present.

On 14 February 2018, the trial court entered judgment in favor of
Omi in the amount of $1,139,971.21 plus interest. However, Omi was
unable to collect on its judgment against Surface Source; the Davidson
County Sheriff’s Office returned Omi’s writ of execution as unsatisfied
because it “did not locate property on which to levy.”

On 29 November 2018, Omi filed a complaint against Opel, alleg-
ing that Opel was liable to Omi in the amount of the judgment against
Surface Source. Omi alleged that Opel was liable (1) as a “mere continu-
ation” of Surface Source under the doctrine of successor liability or, in
the alternative, (2) because the transfer of assets from Surface Source
to Opel was a fraudulent transfer pursuant to the Uniform Voidable
Transactions Act. On 28 January 2019, Opel filed its answer.

Omi filed a motion for summary judgment on 30 March 2021, and
on 23 June 2021, Opel filed a motion for summary judgment as well. On

3. According to one of Opel’s managers, Surface Source’s secured creditor “even
took the mop away.”
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6 July 2021, the trial court entered an order denying both summary judg-
ment motions.

On 5 December 2022, the matter came on for bench trial in Davidson
County Superior Court. On 6 March 2023, the trial court entered an
order concluding that the transfer of the Surface Source Building from
Surface Source to Opel was voidable as a fraudulent transfer pursuant
to N.C. Gen. Stat. § 39-23.4(a). The trial court alternatively concluded
that Opel was a mere continuation of Surface Source and, as such, was
liable to Omi. Consequently, the trial court entered judgment in favor of
Omi in the amount of $1,139,971.21 plus interest.

Opel filed timely notice of appeal.4
II. Discussion

Opel argues on appeal that the trial court erred by entering judg-
ment in favor of Omi on both theories of liability: fraudulent transfer
and mere continuation.

A. Standard of Review

“[W]hen the trial court sits without a jury, as it did in this case, the
standard of review on appeal is whether there was competent evidence
to support the trial court’s findings of fact and whether its conclusions
of law were proper in light of such facts.” Cherry Cmty. Org. v. Sellars,
381 N.C. 239, 251-52, 871 S.E.2d 706, 717 (cleaned up), reh’g denied, 382
N.C. 328, 873 S.E.2d 411 (2022). “A trial court’s unchallenged findings of
fact are presumed to be supported by competent evidence and are bind-
ing on appeal. Otherwise, a trial court’s findings of fact are conclusive on
appeal if supported by any competent evidence.” Id. at 246, 871 S.E.2d
at 714 (cleaned up). The trial court’s supported findings are conclusive
on appeal “even though the evidence might sustain findings to the con-
trary.” Wurlitzer Distrib. Corp. v. Schofield, 44 N.C. App. 520, 526, 261
S.E.2d 688, 692 (1980) (citation omitted).

B. Analysis

Opel contends that the trial court erred by concluding that “[t]he
transfer of the Surface Source Building from Surface Source to [Opel]

4. Inits notice of appeal, Opel initially appealed from the trial court’s order denying
its motion for summary judgment as well as the order entering judgment. During the set-
tling of the record on appeal, Opel withdrew its notice of appeal, in part, as to the summary
judgment order. The parties stipulated that Opel only appeals from the trial court’s 6 March
2023 order entering judgment.
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was done with the intent to hinder, delay, or defraud” Omi and that,
therefore, the transfer was “voidable as to [Omi] under N.C. Gen. Stat.
[§] 39-23.4(a).” We disagree.

1. Applicable Legal Principles

From “an early period in the judicial history of this State,” North
Carolina has recognized the voidability of fraudulent transactions.
Helms v. Green, 105 N.C. 251, 259, 11 S.E. 470, 472-73 (1890); see also
N.C. Gen. Stat. § 39-23.4 uniform law cmt. 1 (tracing lineage of the doc-
trine to “the Statute of 13 Elizabeth, c. 5 (1571)”). “The declared object
in enacting 13 Eliz. was to avoid and abolish feigned gifts, grants, alien-
ations, &c., which may be contrived and devised of fraud, to the purpose
and intent to delay, hinder, and defraud creditors and others of their just
and lawful actions and debts.” Helms, 105 N.C. at 262, 11 S.E. at 474
(cleaned up).

Our Supreme Court has long recognized the general principle that a
transaction tainted by the intent to defraud a creditor may be voidable
as to that creditor:

[T]The whole purpose of the parties to such conveyance
must be the devotion of the property bona fide to the sat-
isfaction of the preferred creditors, and no part of that
purpose the hindering or delaying of creditors, except so
far as such hindrance or delay is the unavoidable conse-
quence of the preference so given. Every contrivance to
the intent to hinder creditors—directed to that end—is
“malicious” that is to say, wicked. . . . But if the hindrance
of creditors form any part of the actual intent of the act
done, so far the act is as against them a wicked or mali-
cious contrivance—and it is not to be questioned that a
conveyance or assurance, tainted in part with a malicious
or fraudulent intent, is by the statute made void as against
creditors in toto.

Hafner v. Irwin, 23 N.C. 490, 498 (1841).

Moreover, it is well established that the presence of certain “badges
of fraud” may indicate that a transaction that is not void on its face may
nevertheless be found to be voidable as fraudulent. See State ex rel.
Brown v. Mitchell, 102 N.C. 347, 370, 9 S.E. 702, 703-04 (1889) (“[C]ertain
combinations of the several badges of fraud . . . will raise a presumption
of fraudulent intent, and make it incumbent on the party benefited by
the alleged fraud to show the bona fides of the transaction.”).
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As articulated by our Supreme Court, these badges of fraud included:

failure to register a conveyance required by law to be reg-
istered within a reasonable time after its execution; the
embarrassment of a grantor and his failure to reserve suf-
ficient property to satisfy his indebtedness; inadequacy of
price; unusual credit given by one in failing circumstances;
secrecy in the execution of a conveyance; the fact that one
involved in debt makes a conveyance to a near relation.

Id. at 369, 9 S.E. at 703.

Consistent with this centuries-old precedent, the modern-day
Uniform Voidable Transactions Act sets forth, in pertinent part, the fol-
lowing ground for determining that a transfer is voidable as fraudulent:

(a) A transfer made or obligation incurred by a debtor is
voidable as to a creditor, whether the creditor’s claim
arose before or after the transfer was made or the
obligation was incurred, if the debtor made the trans-
fer or incurred the obligation:

(1) With intent to hinder, delay, or defraud any credi-
tor of the debtor. . ..

N.C. Gen. Stat. § 39-23.4(a)(1). This contemporary legislation “was not
designed to permit those dealing in the commercial world to obtain
rights by an absence of inquiry under circumstances amounting to an
intentional closing of the eyes and mind to defects in or defenses to
the transaction.” Cherry Cmty. Org., 381 N.C. at 247, 871 S.E.2d at 714
(citation omitted). Rather, the Act “renders voidable as to a creditor any
transfer made or obligation incurred when that transfer—in this case,
the conveyance of the subject property—is consummated by a debtor
with the intent to defraud any creditor of the debtor.” Id. (cleaned up).

When determining whether a transfer was made with the “intent to
hinder, delay, or defraud any creditor of the debtor” under the Uniform
Voidable Transactions Act, N.C. Gen. Stat. § 39-23.4(a)(1), the trial court
may consider any of the following non-exclusive list of factors, which
follow the spirit of the traditional badges of fraud:

(1) The transfer or obligation was to an insider;

(2) The debtor retained possession or control of the prop-
erty transferred after the transfer;

(3) The transfer or obligation was disclosed or concealed,;
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(4) Before the transfer was made or obligation was
incurred, the debtor had been sued or threatened with suit;

(5) The transfer was of substantially all the debtor’s assets;
(6) The debtor absconded,
(7) The debtor removed or concealed assets;

(8) The value of the consideration received by the debtor
was reasonably equivalent to the value of the asset trans-
ferred or the amount of the obligation incurred,

(9) The debtor was insolvent or became insolvent shortly
after the transfer was made or the obligation was incurred,

(10) The transfer occurred shortly before or shortly after
a substantial debt was incurred;

(11) The debtor transferred the essential assets of the busi-
ness to a lienor that transferred the assets to an insider of
the debtor;

(12) The debtor made the transfer or incurred the obli-
gation without receiving a reasonably equivalent value in
exchange for the transfer or obligation, and the debtor rea-
sonably should have believed that the debtor would incur
debts beyond the debtor’s ability to pay as they became
due; and

(13) The debtor transferred the assets in the course of
legitimate estate or tax planning.

Id. § 39-23.4(b).
2. Badges of Fraud

In this case, the trial court made numerous findings of fact to sup-
port its conclusion that “[t]he transfer of the Surface Source Building
from Surface Source to [Opel] was done with the intent to hinder, delay,
or defraud” Omi and that, consequently, the transfer was “voidable as
to [Omi] under N.C. Gen. Stat. [§] 39-23.4(a).” The trial court’s findings
of fact, which Opel does not challenge on appeal and are thus binding,

Cherry Cmty. Org., 381 N.C. at 246, 871 S.E.2d at 714, include:

3. Surface Source’s President and CEO was Miao
“Richard” Yu (hereinafter “Yu”), who also owned 10%
of Surface Source.
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By 2017, Surface Source ran into financial difficulty
and failed to pay more than $1,000,000 to Omi for
goods sold and delivered to Surface Source.

In March 2017, Mr. Yu directed Surface Source employ-
ees to form a new company called USA Flooring
Importers, Inc., which was done by employee Jason
Reich through LegalZoom. Mr. Reich also assisted
Mr. Yu in setting up a bank account for USA Flooring
Importers, Inc.

USA Flooring Importers, Inc. later changed its name
to USA Opel Flooring Importers, LLC, and then to
[Opel] . ...

Opel was formed to conduct exactly the same type of
business that Surface Source was engaged in — distri-
bution of vinyl flooring. Opel also operates its busi-
ness out of the Surface Source Building.

At the time of . . . Opel’s creation, Yu owned 60% of
its stock.

On June 1, 2017, Omi filed suit against Surface Source
in Wake County . . . for its outstanding debt. The
Summons and Complaint were served on Mr. Yu as
Surface Source’s CEO.

At first, Surface Source actively defended the suit,
even filing a counterclaim against Omi. However, on
or about November 28, 2017, Surface Source abruptly
ceased its defense when its legal counsel withdrew
from the case. Surface Source did not appear at the
trial of the case on February 14,2018. Omi was awarded
a judgment against Surface Source in the amount of
$1,1[39],971.21 on February 14, 2018 . . . . Omi then
attempted to execute on its judgment against Surface
Source, but the Writ of Execution was returned by the
Davidson County Sheriff’s Department unsatisfied.

While Omi’s lawsuit against Surface Source was pend-
ing, Surface Source transferred the Surface Source
Building to Opel in a transaction which closed on
November 21, 2017. Opel had knowledge that Surface
Source’s only asset at that time was the Surface
Source Building.
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12. As aresult of Surface Source’s transfer of the Surface
Source Building to Opel prior to Omi obtaining its
judgement, Omi was not able to obtain a judgment
lien against the Surface Source Building.

14. When Surface Source transferred the Surface Source
Building to Opel, Surface Source’s attorney, Adam
Gottsegen, sent Davidson County a letter request-
ing Davidson County to subordinate its deed of trust
against the Surface Source Building to the new deed
of trust in favor of Bank OZK, Opel’s lender. The letter
represented that Surface Source was “transitioning
to a new entity . . . .” The Subordination Agreement,
which Davidson County signed in reliance on the rep-
resentation made in attorney Gottsegen’s letter, iden-
tifies Opel as the “Borrower” which signed the original
2015 Note and Deed of Trust . . . in favor of Davidson
County. . . . Opel has admitted it owes the debt under
the loan to Davidson County.

Although the trial court did not specifically discuss the factors enu-
merated in N.C. Gen. Stat. § 39-23.4(b), these unchallenged findings of
fact clearly implicate several of those factors. Yu was the President,
CEO, and 10% owner of Surface Source, and he directed Surface Source
employees to form Opel—of which he also owned a percentage—and
establish its bank account. See N.C. Gen. Stat. § 39-23.4(b)(1) (whether
the transfer “was to an insider”). Surface Source transferred the Surface
Source Building while the Omi suit was pending. See id. § 39-23.4(b)(4)
(whether “the debtor had been sued or threatened with suit” prior to the
transfer). And the transfer was made without Omi’s knowledge. See id.
§ 39-23.4(b)(3) (whether “[t]he transfer or obligation was disclosed or
concealed”); see also Cherry Cmity. Org., 381 N.C. at 252-53, 871 S.E.2d
at 718 (invoking N.C. Gen. Stat. § 39-23.4(b)(3) where the grantor “con-
cealed its sale of the subject property” and where the grantor’s “eventual
disclosure to [its creditor]| of the transfer was performed in order for
[the grantor] to gain an advantage in the reactivated litigation”).

In addition to those statutory badges of fraud, the trial court’s find-
ings of fact also invoke the badges of fraud present when a “debtor does
not retain property sufficient to pay [its] then-existing debts.” Edwards
v. Nw. Bank, 39 N.C. App. 261, 272, 250 S.E.2d 651, 659 (1979). The
trial court found as fact that the Surface Source Building was “Surface
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Source’s only asset” at the time of the transaction, see N.C. Gen. Stat.
§ 39-23.4(b)(5) (whether “[t]he transfer was of substantially all the debt-
or’s assets”), and Surface Source became insolvent upon the transfer of
its only asset, see id. § 39-23.4(b)(9) (whether “[t]he debtor . . . became
insolvent shortly after the transfer was made”).

Opel does not challenge any of these findings of fact, which renders
them binding on appeal. Cherry Cmty. Org., 381 N.C. at 246, 871 S.E.2d
at 714. Consequently, the existence of these “several badges of fraud”
found by the trial court “raise[s] a presumption of fraudulent intent,
and make(s] it incumbent on the party benefited by the alleged fraud to
show the bona fides of the transaction.” Brown, 102 N.C. at 370, 9 S.E. at
703-04. This brings us to Opel’s main argument regarding this issue: the
Uniform Voidable Transactions Act’s good-faith exception.

8. The Good-Faith Exception

Under the Uniform Voidable Transactions Act, even though a trans-
fer is voidable as to a creditor against the transferor, the same transfer
may not be voidable against the transferee under the good-faith excep-
tion. “A transfer or obligation is not voidable under [N.C. Gen. Stat.
§] 39-23.4(a)(1) against a person that took in good faith and for a rea-
sonably equivalent value given the debtor or against any subsequent
transferee or obligee.” N.C. Gen. Stat. § 39-23.8(a). The party seeking
to invoke the defense of § 39-23.8(a) bears the burden of proving the
applicability of the good-faith exception. Id. § 39-23.8(g)(1).

Because the two elements of this exception—“a person that took
in good faith and for a reasonably equivalent value”—are joined by the
conjunctive “and,” they must both be satisfied for the defense provided
in § 39-23.8 to be applicable. Id. § 39-23.8(a) (emphasis added); see also
Lithium Corp. of Am., Inc. v. Town of Bessemer City, 261 N.C. 532,
535, 135 S.E.2d 574, 577 (1964) (“Ordinarily, when the conjunctive ‘and’
connects words, phrases or clauses of a statutory sentence, they are to
be considered jointly.”). This, too, is in accord with our longstanding
precedents, as it is well settled that a transfer for reasonable consid-
eration may nonetheless be voidable when the transfer is not made in
good faith. See, e.g., Aman v. Walker, 165 N.C. 224, 227, 81 S.E. 162, 164
(1914) (“If the conveyance is upon a valuable consideration, but made
with the actual intent to defraud creditors on the part of the grantor,
participated in by the grantee, or of which he has notice, it is void.”).

Opel contends that the trial court erred by failing to apply the N.C.
Gen. Stat. § 39-23.8(a) defense, because the transfer of the Surface
Source Building was made in good faith and for reasonably equivalent
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value. In its appellate brief, Opel discusses many of the factors enumer-
ated in § 39-23.4(b) that it claims “would have weighed heavily in favor”
of a finding that the transfer to Opel was made in good faith. In so doing,
however, Opel merely suggests that the trial court failed to make find-
ings of fact that could have supported its position; Opel does not specifi-
cally challenge any of the findings of fact that the trial court did make
in its analysis.

“Whether a party has acted in good faith is a question of fact for the
trier of fact . . ..” Cherry Cmty. Org., 381 N.C. at 247, 871 S.E.2d at 714
(citation omitted). By raising and discussing several of the other factors
enumerated in N.C. Gen. Stat. § 39-23.4(b), about which the trial court
made no findings of fact, Opel essentially asks this Court to impermis-
sibly reweigh the evidence in the record so as to “sustain findings to the
contrary” of the trial court’s findings. Wurlitzer, 44 N.C. App. at 526,
261 S.E.2d at 692. This we cannot—and will not—do. Ours is merely to
determine “whether there was competent evidence to support the trial
court’s findings of fact and whether its conclusions of law were proper
in light of such facts.” Cherry Cmty. Org., 381 N.C. at 251-52, 871 S.E.2d
at 717 (citation omitted). Opel does not challenge the substance of the
trial court’s findings of fact, which are thus binding on appeal, id. at 246,
871 S.E.2d at 714, and which in turn support the trial court’s conclu-
sion that the transfer of the Surface Source Building was voidable as to
Omi, notwithstanding Opel’s assertion of good faith. Therefore, the trial
court’s judgment “will not be disturbed” on this basis. Wurlitzer, 44 N.C.
App. at 526, 261 S.E.2d at 692.

As discussed above, Opel bore the burden of establishing both ele-
ments of N.C. Gen. Stat. § 39-23.8(a) in order to avail itself of that statu-
tory defense. See N.C. Gen. Stat. § 39-23.8(g)(1). Because the trial court’s
binding findings of fact support the conclusion that neither Surface
Source nor Opel acted in good faith in transferring the Surface Source
Building, we need not address whether the transfer was made for “rea-
sonably equivalent value[.]” Id. § 39-23.8(a). “The facts, as found by the
trial court, compel the imputation of knowledge to [Opel] of [Surface
Source]’s fraudulent activities as [Opel] knew these activities to be
fraudulent at the time of their commission,” which consequently ren-
ders the transfer of the Surface Source Building to Opel “voidable as to
[Omi] and thus denying [Opel’s] ability, under these facts and circum-
stances, to be a good faith purchaser for value of the subject property.”
Cherry Cmty. Org., 381 N.C. at 255, 871 S.E.2d at 719.

In light of our holding regarding the fraudulent transfer, we do not
reach Opel’s challenge to the trial court’s alternative conclusion that
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Opel was a mere continuation of Surface Source. See Law Offices of
Peter H. Priest, PLLC v. Coch, 244 N.C. App. 53, 63 n.5, 780 S.E.2d 163,
169 n.5 (2015) (declining to reach arguments concerning the trial court’s
“alternative holdings” where one issue was dispositive), disc. review
and cert. denied, 368 N.C. 689, 781 S.E.2d 479 (2016).

C. Remedy

Finally, Opel alleges that the trial court’s order “suffers from a fatal
logical flaw.” Opel asserts that “[v]oiding the transaction cannot permit
Omi to recover because the [Surface Source Building] was fully encum-
bered to secured creditors who had priority over Omi.” Not only is this
assertion irrelevant, Opel misapprehends the nature of the relief that the
trial court ordered.

The trial court did not, in fact, void the transfer of the Surface Source
Building. The trial court merely entered “a judgment against [Opel] in
an amount equal to [Omi]’s judgment against Surface Source.” This is a
remedy that the trial court is indisputably authorized to enter by statute.
See N.C. Gen. Stat. § 39-23.8(b)(1).

Further, the fact that the Surface Source Building was encum-
bered by liens held by secured creditors does not create “a fatal logical
flaw” in the trial court’s order sufficient to mandate reversal. Rather,
as Omi notes, the trial court’s entry of judgment against Opel—in the
same amount as Omi’s judgment against Surface Source—merely
restores Omi to its status quo position: as a judgment creditor, no more
and no less.

III. Conclusion

For the foregoing reasons, the trial court’s order is affirmed.

AFFIRMED.
Judges COLLINS and FLOOD concur.
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SANDRA CHAPPELL, ADMINISTRATOR OF THE ESTATE OF
SUSAN RENEE CHAPPELL (DECEASED), PLAINTIFF
V.
SHEMARO DEANN WEBB anpo LADOROTHY BREANNA FOREMAN, DEFENDANTS

No. COA24-23
Filed 6 August 2024

Civil Procedure—motion for judgment notwithstanding the
verdict—negligent entrustment

In a wrongful death action arising from a head-on, two-car col-
lision allegedly caused by an impaired driver who had been allowed
to operate a vehicle by its owner, the trial court did not err in deny-
ing the owner’s motion for judgment notwithstanding the verdict
of guilty returned by the jury on a charge of negligent entrustment
because that tort required evidence only that the owner consented
(expressly or impliedly) to the use of her vehicle and knew or rea-
sonably should have known that the driver was likely to cause
injury to others by her driving. Taken in the light most favorable
to the nonmoving party (plaintiff), the evidence—including the
owner’s admission in her answer to the complaint that the driver
had operated her vehicle with her express knowledge, consent, and
authorization; and documentation of the vehicle’s ownership which,
by statute (N.C.G.S. § 20-71.1(a)), is prima facie evidence of a vehi-
cle owner’s consent in a wrongful death case—supported the chal-
lenged element of consent.

Damages and Remedies—compensatory and punitive dam-
ages—amount not excessive—motion for new trial properly
denied

In a wrongful death action arising from a head-on, two-car col-
lision allegedly caused by an impaired driver who had been allowed
to operate a vehicle by its owner (together, defendants), the trial
court did not abuse its discretion in denying defendants’ motion for
a new trial pursuant to Civil Procedure Rule 59 based upon alleg-
edly excessive damages “given under the influence of passion or
prejudice” where, although the total verdict appeared to be the
largest impaired driving award in the state and despite the absence
of evidence regarding economic damages, the jury was presented
with evidence regarding: the victim’s pain and suffering prior to
her death, the non-income-related losses experienced by her fam-
ily, and the wanton behavior of both defendants, including that the
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driver had five years previously been cited for operating the owner’s
vehicle while impaired (and pled guilty to that offense). Moreover,
the punitive damages awarded did not exceed the statutory limit of
three times the compensatory damages.

Appeal by defendants from judgment entered 28 April 2023 by Judge
Cynthia K. Sturges in Franklin County Superior Court. Heard in the
Court of Appeals 15 May 2024.

Bennett Guthrie PLLC, by Mitchell H. Blankenship, Rodney A.
Guthrie, and Joshua H. Bennetlt, for defendants-appellants.

White & Stradley, PLLC, by J. David Stradley and Ann C.
Ochsner, and Henson Fuerst, PA., by Thomas Henson, Jr., for
plaintiff-appellee.

DILLON, Chief Judge.

This case arises from a tragic two-vehicle accident resulting in the
fatality of the driver of one of the vehicles. At the conclusion of the trial,
the estate of the deceased victim was awarded $40 million in compensa-
tory and punitive damages from two defendants: the intoxicated driver
of the other vehicle and the owner of that other vehicle. After careful
review, we conclude the trial was free from reversible error and affirm
the trial court’s rulings on Defendants’ post-trial motions.

I. Background

On the evening of 18 September 2020, Defendant Shemaro Deann
Webb was driving a Nissan Altima southbound on US Highway 401
toward Raleigh while under the influence of alcohol. Defendant LaDorothy
Breanna Foreman was a passenger and owned the Nissan Altima.

Onthe same highway, Susan Renee Chappell was driving northbound.

At some point, Defendant Webb crossed the center line of the high-
way while attempting to pass another southbound vehicle in a no-passing
zone. Her vehicle collided head-on with Ms. Chappell’s vehicle in the
northbound lane. Ms. Chappell died later that night due to injuries sus-
tained in the accident.

Plaintiff Sandra Chappell, as the administrator of Ms. Chappell’s
estate, brought a wrongful death suit against Defendants, seeking to
recover damages pursuant to North Carolina’s wrongful death stat-
utes. Plaintiff alleged that Defendant Webb was negligent in driving
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the vehicle and that Defendant Foreman was negligent by entrusting
Defendant Webb with her vehicle.

At the conclusion of the trial, the jury returned verdicts against
Defendants. The jury found Defendants jointly and severally liable
for $15 million in compensatory damages. The jury found the driver
Defendant Webb liable for $5 million in punitive damages and the vehi-
cle owner Defendant Foreman liable for $20 million in punitive dam-
ages. The trial court entered a judgment consistent with the verdicts.
Defendants moved for post-trial relief from the judgment. Defendant
Foreman separately moved for a judgment notwithstanding the verdict
(“JNOV™). The trial court denied both motions. Defendants appeal.

II. Analysis

On appeal, Defendant Foreman argues that the trial court erred in
denying her motion for JNOV. And both Defendants argue that the trial
court erred in denying their other post-trial motions for relief from the
large jury verdicts. We address each argument in turn.

A. Negligent Entrustment Claim & Motion for JNOV

[1] We first address the vehicle owner Defendant Foreman’s argument
that she was entitled to JNOV. She contends Plaintiff did not present suf-
ficient evidence to prove negligent entrustment. Alternatively, she con-
tends that, even if there was sufficient evidence to show she was liable
for negligent entrustment, there was insufficient evidence warranting an
award of punitive damages against her.

Whether a party is entitled to a motion for JNOV is a question of
law, which we review de novo. Est. of Savino v. Charlotte-Mecklenburg
Hosp. Auth., 375 N.C. 288, 293, 847 S.E.2d 677, 681 (2020). As our
Supreme Court has instructed:

In making its determination of whether to grant the
motion, the trial court must examine all of the evidence
in a light most favorable to the nonmoving party, and the
nonmoving party must be given the benefit of all reason-
able inferences that may be drawn from that evidence. If,
after undertaking such an analysis of the evidence, the
trial judge finds that there is evidence to support each ele-
ment of the nonmoving party’s cause of action, then the
motion for [JNOV] should be denied.

Abels v. Renfro Corp., 335 N.C. 209, 214-15, 436 S.E.2d 822, 825 (1993)
(internal marks omitted).
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Here, Defendant Foreman contends Plaintiff failed to prove her
negligent entrustment claim. Our Supreme Court has explained that
to prove negligent entrustment, the plaintiff must show two things,
namely that (1) the defendant car owner entrusted her car to another
and (2) the car owner knew or reasonably should have known the other
person was in a condition where she was likely to cause injury to others
in her driving:

Negligent entrustment is established when the owner of
an automobile entrusts its operation to a person whom he
knows, or by the exercise of due care should have known,
to be an incompetent or reckless driver, who is likely to
cause injury to others in its use. Based on his own negli-
gence, the owner is liable for any resulting injury or dam-
age proximately caused by the borrower’s negligence.

Tart v. Martin, 353 N.C. 252, 254, 540 S.E.2d 332, 334 (2000) (internal
citations and marks omitted). The entrustment element “requires con-
sent from the defendant, either express or implied, for the third party
to use the instrumentality in question.” Bridges v. Parrish, 222 N.C.
App. 320, 327, 731 S.E.2d 262, 267 (2012) (emphasis added), aff’d, 366
N.C. 539, 540, 742 S.E.2d 794, 796 (2013).

Regarding the entrustment element, Defendant Foreman suggests
that Plaintiff must show more than that Defendant Foreman simply
consented to allowing Defendant Webb to drive her car: Plaintiff must
show that Defendant Foreman voluntarily delivered possession of her
vehicle to Defendant Webb. Defendant Foreman cites to North Carolina
Pattern Jury Instruction 102.68, which the trial court gave to the jury and
which includes a requirement that the jury find that a negligent entruster
“voluntarily gave possession” of her motor vehicle to the driver.!
Our Supreme Court’s jurisprudence, however, does not suggest that
there is a heightened burden beyond that the owner consented, either
expressed or implied, to allowing one she knew or should have known to
be incompetent/reckless to drive her car. See Bridges, 222 N.C. App. at
327,731 S.E.2d at 267 (holding that a plaintiff show the defendant-owner
gave express or implied consent); Swicegood v. Cooper, 341 N.C. 178,
179, 459 S.E.2d 206, 206 (1995) (holding that the entrustment element is
met where it is shown the owner “had given [the driver] permission to
drive the automobile™). See also State v. Warren, 348 N.C. 80, 119, 499

1. N.C.PIL Civil 102.68 is titled “Negligence of Owner Entrusting Motor Vehicle to
Incompetent, Careless or Reckless Person.”
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S.E.2d 431, 453 (1998) (recognizing that a “pattern jury instruction . . .
has neither the force nor the effect of law[.]”).

We conclude that the issue of Defendant Foreman’s negligent
entrustment was properly given to the jury. In so holding, we note
that in answering Plaintiff’s complaint, Defendant Foreman admitted that
Defendant Webb drove her vehicle “with [her] express knowledge,
express consent, and express authorization[.]” See Champion v. Waller,
268 N.C. 426, 428, 150 S.E.2d 783, 785 (1966) (“Facts alleged in the com-
plaint and admitted in the answer are conclusively established by the
admission, it not being necessary to introduce such allegations in evi-
dence.”). In other words, there is no requirement that a plaintiff pro-
vide proof that the entruster handed the keys to the driver but rather
merely that the entruster at least impliedly consented to the driver
driving her car.

We further note that our General Assembly has provided that evi-
dence of vehicle ownership (here, Defendant Foreman’s ownership of
the vehicle) is “prima facie evidence” that the driver (here, Defendant
Webb) was driving the vehicle with the owner’s consent and knowledge:

In all actions to recover damages for . . . the death of a
person, arising out of an accident or collision involving
a motor vehicle, proof of ownership of such motor vehicle
at the time of such accident or collision shall be prima
facie evidence that said motor vehicle was being operated
and used with the authority, consent, and knowledge of
the owner in the very transaction out of which said injury
or cause of action arose.

N.C. Gen. Stat. § 20-71.1(a) (2023).

Finally, we note there was sufficient evidence offered from which
the jury could infer that Defendant Foreman entrusted her vehicle to
Defendant Webb. Indeed, the evidence showed that Defendant Webb
was in the backseat of the vehicle sometime prior to the accident but
that at some point prior to the accident she became the driver while
Defendant Foreman came to be in the backseat.

Accordingly, the trial court did not err in denying Defendant
Foreman’s motion for JNOV.

B. Amount of Damages/Motion for New Trial

Defendants jointly make arguments concerning the amount of com-
pensatory and punitive damages awarded by the jury.
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[2] First, Defendants contend that the trial court abused its discretion
in denying Defendants’ request for a new trial. Rule 59 of our Rules of
Civil Procedure allows the trial court to grant a new trial on the grounds
that “excessive or inadequate damages appear|[ ] to have been given
under the influence of passion or prejudice” or “insufficiency of the evi-
dence to justify the verdict or that the verdict is contrary to law[.]” N.C.
Gen. Stat. § 1A-1, Rule 59(a)(6)—(7) (2023).

We review a trial court’s refusal to grant a new trial based on an
argument that the damages awarded were excessive for an abuse
of discretion:

It has been long settled in our jurisdiction that an appel-
late court’s review of a trial judge’s discretionary ruling
either granting or denying a motion to set aside a verdict
and order a new trial is strictly limited to the determina-
tion of whether the record affirmatively demonstrates a
manifest abuse of discretion by the judge.

Worthington v. Bynum, 305 N.C. 478, 482, 290 S.E.2d 599, 602 (1982).
“[A]n appellate court should not disturb a discretionary Rule 59 order
unless it is reasonably convinced by the cold record that the trial judge’s
ruling probably amounted to a substantial miscarriage of justice.” Id. at
487, 290 S.E.2d at 605.

Defendants argue that the awards must have been the result of pas-
sion or prejudice because “[c]ases with similar evidence have produced
verdicts several orders of magnitude lower.” Indeed, the $40,000,000
total verdict appears to be the largest drunk driving verdict in North
Carolina history.

In analyzing the verdict, we consider the compensatory and punitive
awards separately.

The jury awarded $15 million in compensatory damages.

Defendants direct us to a federal defamation case arising out of
North Carolina that was heard in the Fourth Circuit: Eshelman v. Puma
Biotechnology, Inc. 2 F.4th 276 (2021). In Eshelman, the Fourth Circuit
concluded that the trial court abused its discretion in denying the defen-
dant’s motion for a new trial. Id. at 285. The court held that “the jury
awarded excessive damages that the evidence could not justify.” Id. at
283. In determining that the damages were excessive, the court com-
pared the case’s damages award to the damages awarded in similar defa-
mation cases, noting that “[oJne would expect ample evidence of the
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harm suffered by [the plaintiff] to support a jury award ten times the size
of the largest defamation awards in North Carolina history.” Id.

Defendants ask us to employ Eshelman’s “damages norm” test
to determine if the verdict here was excessive when compared to the
evidence presented and the typical damages awarded in these cases.
Defendants point to other wrongful death cases in which the plaintiffs
presented more evidence than presented here, but where the verdict
total was much lower than the verdict total here. See, e.g., Haarhuis
v. Cheek, 255 N.C. App. 471, 805 S.E.2d 720 (2017) ($4.25 million compen-
satory damages award for drunk driving incident); Boyd v. L.G. DeWitt
Trucking Co., Inc., 103 N.C. App. 396, 405 S.E.2d 914 (1991) ($869,200
compensatory damages award for drunk driving incident). Defendants
argue that a comparison of this case to other similar cases demonstrates
that the compensatory damages award here was the influence of pas-
sion and prejudice.

Our Supreme Court, however, has previously disapproved of the
implementation of a test similar to Defendants’ proposed “damages
norm” test:

It would serve no purpose to engage in a great debate
over the various policies which might or might not favor
the adoption of a specific standard to evaluate and limit
a trial judge’s discretionary power to grant a new trial if
he believes the jury has awarded inadequate or excessive
damages. It suffices to say that the overwhelming prec-
edent of this court discloses no compelling reason or need
for the implementation of such a rule in North Carolina.
Moreover, we are not persuaded that the appellate use of
a vague test to measure the “reasonable range” of a given
verdict’'s amount would provide a more effective, con-
sistent or precise method of determining whether a trial
judge has exceeded the bounds of discretion in the grant
or denial of a new trial.

Worthington, 306 N.C. at 485, 290 S.E.2d at 604 (cleaned up). Accordingly,
we cannot adopt such a test.

Further, we note the federal case applying North Carolina law cited
by Plaintiff, where a $32.7 million compensatory damages award in a
wrongful death action was sustained though there was a lack of evi-
dence concerning the economic damages suffered. See Finch v. Covil
Corp., 972 F.3d 507, 516-18 (4th Cir. 2020) (applying North Carolina law
and upholding the jury verdict).
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And though Plaintiff did not present evidence of Ms. Chappell’s
anticipated future income nor of her medical and funeral expenses,
Plaintiff did present other evidence to justify a compensatory award.

For instance, there was evidence concerning the pain and suffering
Ms. Chappell suffered during the last hour of her life. She suffered numer-
ous bodily injuries, including multiple open fractures (bones protrud-
ing through her skin); she was conscious and experiencing pain while
trapped in her vehicle (extrication by firefighters took approximately
thirty minutes) and for part of the ambulance ride; she suffered from
respiratory distress and repeatedly expressed an inability to breathe,
which would have been “extremely terrifying,” “panic inducing,” and
caused “an impending sense of doom”; and she suffered a traumatic car-
diac arrest in the ambulance en route to the hospital.

Also, Plaintiff presented evidence of Ms. Chappell’s family’s loss,
particularly the loss suffered by her two children. The jury was free
to award damages based on this evidence. Our Supreme Court has
instructed that the award is not limited to “income-focused measure[s]
of damages” as may have been the case in the distant past, but may be
based on services, society, and companionship, including victims who
may not have produced an income, like “a child, homemaker or handi-
capped person.” DiDonato v. Wortman, 320 N.C. 423, 429, 358 S.E.2d
489, 492 (1987).

Our Court has previously stated that the size of the award itself can-
not establish that the jury was influenced by passion or prejudice. See
Everhart v. O’Charley’s Inc., 200 N.C. App. 142, 161, 683 S.E.2d 728, 742
(2009). Moreover,

[t]he present monetary value of the decedent to the per-
sons entitled to receive the damages recovered will usually
defy any precise mathematical computation. Therefore,
the assessment of damages must, to a large extent, be left
to the good sense and fair judgment of the jury—subject,
of course, to the discretionary power of the judge to set
its verdict aside when, in his opinion, equity and justice
SO require.

Brown v. Moore, 286 N.C. 664, 673, 213 S.E.2d 342, 248-49 (1975) (cita-
tions omitted).

The structure of the trial itself in this case cuts against Defendants’
argument that the jury was influenced by passion or prejudice (in deter-
mining the compensatory damages award). The trial was not bifurcated.
Rather, this jury was responsible for awarding both compensatory and
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punitive damages during one stage. Thus, the jury knew it would have
the opportunity to punish Defendants with its punitive damages award
and, therefore, would not need to (inappropriately) punish Defendants
with its compensatory damages award.

To be sure, to some people, and perhaps even to some judges, a
compensatory damages award of $15 million based on a death involv-
ing less than an hour of suffering and where no “economic damages”
evidence was introduced is excessive. However, based on the foregoing,
our review of the record, and the relevant case law, we cannot say that
the trial court abused its discretion in refusing to set aside the compen-
satory damages award and grant a new trial on that issue. See Justus
v. Rosner, 371 N.C. 818, 832, 821 S.E.2d 765, 774 (2018) (“[T]he plain
language of [Rule 59] states explicitly that . . . the only relief that the
trial court may award to plaintiff [based on an excessive or inadequate
compensatory damage award] is a new trial.”).

We also disagree with Defendants’ arguments concerning Plaintiff’s
counsel’s alleged “repeated inflammatory statements” as evidence that the
Jjury awarded high damages under the influence of passion or prejudice.

Defendants failed to object at trial to any statement made during
Plaintiff’s opening statement and closing argument that they now con-
test on appeal. Thus, we review only whether the trial court commit-
ted reversible error by failing to intervene ex mero motu because the
argument “strayed far enough from the parameters of propriety that the
trial court, in order to protect the rights of the parties and the sanctity
of the proceedings, should have intervened on its own accord[.]” State
v. Huey, 370 N.C. 174, 179, 804 S.E.2d 464, 469 (2017) (citations omit-
ted). See also State v. Gladden, 315 N.C. 398, 417, 340 S.E.2d 673, 685
(1986) (extending this standard of review to opening statements where
no timely objection was made).

Defendants take issue with the opening statement, in which
Plaintiff’s counsel stated, “Four hundred and twelve. That is how many
North Carolina citizens are slaughtered every year by drunk drivers on
our highways.” Defendants also contest counsel’s statement that “if it
wasn’t [Ms. Chappell], it could have been anybody.”

Here, we conclude these statements did not exceed the “wide lati-
tude” afforded to trial counsel during opening statements. See Gladden,
315 N.C. at 417, 340 S.E.2d at 685 (“Trial counsel is generally afforded
wide latitude in the scope of the opening statement and is generally
allowed to state what he intends to show so long as the matter may be
proved by admissible evidence.”). Perhaps these statements are some
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evidence that the jury’s verdict was based, at least in part, on passion
and prejudice rather than on the evidence. However, we cannot say that
the trial court abused its discretion in not making that determination
based on the record before us.

The jury awarded Plaintiff $25 million in punitive damages.

We hold that that trial court did not err in failing to disturb the jury’s
finding Defendants liable for punitive damages or for the amounts awarded.

First, the evidence presented supports the jury’s finding of liability
with respect to both Defendants, as explained below.

Our General Assembly has provided that “[p]unitive damages may
be awarded . . . to punish a defendant for egregiously wrongful acts
and fo deter the defendant and others from committing similar wrong-
ful acts.” N.C. Gen. Stat. § 1D-1 (emphasis added). That body has fur-
ther provided that punitive damages may be awarded where it has been
proven that a defendant “is liable for compensatory damages” and that
the defendant engaged in “willful or wanton conduct” by “clear and con-
vincing evidence.” Id. § 1D-15.

Defendant Foreman argues that the issue of punitive damages
based on her negligent entrustment should not have been presented to
the jury. Specifically, Defendant argues that the evidence presented at
trial did not prove by clear and convincing evidence that Defendant
Foreman knew Defendant Webb was drunk when she allowed Webb to
drive her vehicle. We disagree. Rather, we conclude there was evidence
from which the jury could infer that Defendant Foreman knew Defendant
Webb was drunk and that Defendant Foreman acted wantonly or will-
fully in negligently entrusting the vehicle to Defendant Webb.

For instance, a trooper who investigated the accident testified that
she observed open beer cans outside and inside the Nissan Altima and
smelled a strong odor of alcohol before even sticking her head inside the
vehicle. An expert in blood alcohol physiology, pharmacology, and the
effects of alcohol on human performance and behavior testified that, in
his opinion, Defendant Webb was “significantly impaired, to the point of
being intoxicated” at the time of the wreck and would have shown “very
obvious signs of intoxication” at the time of the wreck and in the fifteen
to twenty minutes prior to the wreck, such as slurred speech and dif-
ficulty in locomoting (e.g., walking, picking up items, standing upright).
Defendant Webb herself testified regarding how much she drank and
admitted to smoking marijuana as well, much of which was consumed
in Defendant Foreman’s presence. Also, there was evidence that in
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2016, five years prior to the accident, Defendant Webb had been pulled
over and cited for drunk driving (to which she pleaded guilty) while
driving Defendant Foreman’s vehicle and while Defendant Foreman
was a passenger.

And there is no question that there was sufficient evidence to show
Defendant Webb’s liability for punitive damages. She drove the vehicle
in an impaired state after consuming a large amount of alcohol.

Second, regarding the amount of the punitive damages awarded,
we note that our General Assembly has nmot placed a cap on such
awards where the conduct involves impaired driving. See N.C. Gen. Stat.
§ 1D-26. In any event, the awards in this case total $25,000,000 and do
not exceed the statutory limit of three times the compensatory damages
award for cases generally. See N.C. Gen. Stat. § 1D-25(b).

In setting the amount, the jury must consider the purposes con-
tained in Section 1D-1 and may consider other matters set forth in
Section 1D-35. See N.C. Gen. Stat. §§ 1D-1, 1D-35.

The evidence offered here showed that punishing these Defendants
was appropriate since they had engaged in similar drunk driving/negli-
gent entrustment conduct before, as shown by the 2016 drunk driving
incident. This evidence supports a determination that a punitive dam-
ages award may be necessary to deter others as well as these Defendants
from engaging in similar conduct in the future.

As to the factors which may be considered by the jury, evidence
showed that Defendants’ conduct was “reprehensib[le,]” as the conduct
involved drunk driving and allowing one obviously impaired to drive;
that there was a “likelihood . . . of serious harm”; that Defendants had
an “awareness of the probable consequences of [their] conduct,” based
on the 2016 drunk driving incident and a common sense understanding
that one should not drive while impaired; that Defendants had engaged
in “similar past conduct” based on the 2016 incident; that “the dura-
tion of [Defendants’] conduct was not momentary, but rather, they had
been drinking for several hours prior to driving; that “[t]he actual dam-
ages suffered” by Ms. Chappell were high, as she lost her life; and that
Defendant Foreman “conceal[ed]” her culpability by never admitting
she bore any blame. See N.C. Gen. Stat. § 1D-35(2).

Defendants take issue with a statement made by Plaintiff’s counsel
during closing, urging the jury to “speak loud” with their verdict:

The size of your verdict is the volume with which you
speak. A million dollars? That won’t carry out those doors
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back there. A few million dollars might be heard at the
town limits, but if you want your voices to be heard in
Raleigh, and Durham, and Oxford, and Smithfield, or
across the state, or across the nation, you're going to have
to speak louder.

Here, counsel’s statement was limited to punitive damages. We conclude
that this statement did not cross the line. The jury is entitled to “speak
loud” with its punitive damages award by sending a message of deter-
rence to people who consider drunk driving or negligently entrusting a
vehicle to a drunk driver. See N.C. Gen. Stat. § 1D-1 (“Punitive damages
may be awarded . . . to deter the defendant and others from committing
similar wrongful acts.”). And again, we cannot say that the trial court
erred by not disturbing the punitive awards of the jury based on the
record before us.

Finally, Defendant Foreman argues that her liability for punitive
damages ($20 million) is disproportionately higher than that of the driver
Defendant Webb ($5 million). However, there are several possible reasons
why Defendant Foreman’s punitive damages are four times the amount of
Defendant Webb’s. For instance, Defendant Webb pleaded guilty to crim-
inal charges arising from this accident and is currently serving a term of
imprisonment for thirteen to sixteen years, whereas Defendant Foreman
was not criminally punished. Additionally, Defendant Webb expressed
some remorse during her testimony, whereas Defendant Foreman did
not take any responsibility. We, therefore, cannot say the jury’s awards
were unlawful.2

III. Conclusion

Defendants received a fair trial. There was sufficient evidence pre-
sented to submit the issues of liability for compensatory and punitive
damages to both Defendants. The jury rendered its verdict. The trial court
did not err by denying Defendant Foreman’s motion for JNOV and it did
not abuse its discretion by denying Defendants’ motion for a new trial.

AFFIRMED.

Judges ARROWOOD and STADING concur.

2. We note that the United States Supreme Court has held that punitive dam-
ages awards implicate Due Process concerns. See, e.g., State Farm Mut. Auto. Ins. Co.
v. Campbell, 538 U.S. 408, 429 (2003); Lacey v. Kirk, 238 N.C. App. 376, 395, 767 S.E.2d 632,
646 (2014). However, Defendants made no express argument as to how the award violated
their Due Process rights; and, therefore, we do not consider any such argument.
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DUKE UNIVERSITY HEALTH SYSTEM INC., PETITIONER
V.

N.C. DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF HEALTH
SERVICE REGULATION, HEALTH CARE PLANNING & CERTIFICATE OF
NEED SECTION, RESPONDENT
AND
UNIVERSITY OF NORTH CAROLINA HOSPITALS AT CHAPEL HILL AND UNIVERSITY
OF NORTH CAROLINA HEALTH CARE SYSTEM, RESPONDENT-INTERVENORS

No. COA23-351
Filed 6 August 2024

1. Hospitals and Other Medical Facilities—certificate of need—
competing proposals—geographic accessibility—decision affirmed

In a contested case initiated by a health system (petitioner)
after the N.C. Department of Health & Human Services (respon-
dent) denied in part petitioner’s application for a certificate of
need (CON) for acute care beds and operating rooms in Durham
County while approving a CON for similar services proposed by
another health system (intervenor), the administrative law judge
(ALJ) properly affirmed respondent’s conclusions of law regarding
geographic accessibility where substantial evidence supported the
ALJ’s findings that intervenor’s proposed site, while located in a zip
code without any residents, was immediately adjacent to and acces-
sible from densely populated zip codes in Durham County.

2. Hospitals and Other Medical Facilities—certificate of need—
competing proposals—relative impact on competition—deci-
sion affirmed

In a contested case initiated by a health system (petitioner)
after the N.C. Department of Health & Human Services (respon-
dent) denied in part petitioner’s application for a certificate of need
(CON) for acute care beds and operating rooms in Durham County
while approving a CON for similar services proposed by another
health system (intervenor), the administrative law judge (ALJ) prop-
erly affirmed respondent’s conclusions of law regarding the relative
impact on competition of each CON application because the alleged
error argued by petitioner on appeal—a categorical preference for a
new market competitor—was (1) not evident in the ALJ’s decision,
and (2) even if it were present, would be unavailing given the undis-
puted fact that petitioner controlled 98% of acute care beds in the
county at the time of its CON application.
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Hospitals and Other Medical Facilities—certificate of need—
competing proposals—population to be served—underserved
groups—decision affirmed

In a contested case initiated by a health system (petitioner)
after the N.C. Department of Health & Human Services (respon-
dent) denied in part petitioner’s application for a certificate of
need (CON) for acute care beds and operating rooms in Durham
County while approving a CON for similar services proposed by
another health system (intervenor), the administrative law judge
(ALJ) properly affirmed respondent’s conclusions of law regard-
ing intervenor’s compliance with a statutory requirement (N.C.G.S.
§ 131E-183(a)(3)) that it identify the population to be served, par-
ticularly “underserved groups,” where substantial evidence sup-
ported the ALJ’s more than 80 findings of fact—including those that
addressed alleged unrealistic projections identified by petitioner—
because the weighing of evidence was for the ALJ rather than the
appellate court.

Hospitals and Other Medical Facilities—certificate of need—
competing proposals—reasonableness of cost, design, and
means of construction—remanded for further findings

In a contested case initiated by a health system (petitioner)
after the N.C. Department of Health & Human Services (respon-
dent) denied in part petitioner’s application for a certificate of need
(CON) for acute care beds and operating rooms in Durham County
while approving a CON for similar services proposed by another
health system (intervenor), the reasoning of the administrative law
judge (ALJ) was unsound as to respondent’s conclusions of law
that intervenor complied with a statutory requirement (N.C.G.S.
§ 131E-183(a)(12)) that it demonstrate the reasonableness of the
cost, design, and means of construction of the facility on the pro-
posed site. Specifically, the ALJ treated restrictive covenants and
zoning requirements applicable to the site as unproblematic and,
moreover, considered an alternative site not included in intervenor’s
application—which, in any event, was itself impaired by a proposed
highway extension as well as power lines, a greenway, and water
hazards. Given the possibility that the ALJ might not have awarded
the CON to intervenor but for its contemplation of the alternative
site, the matter was remanded for consideration of intervenor’s
application taking into account only the site proposed therein.

Judge GRIFFIN concurring in part and dissenting in part.
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Appeal by Petitioner from final decision entered on 9 December
2022 by Administrative Law Judge Melissa Owens Lassiter in the
Office of Administrative Hearings. Heard in the Court of Appeals
15 November 2023.

Baker, Donelson, Bearman, Caldwell & Berkowitz, a Professional
Corporation, by Kenneth L. Burgess, Matthew A. Fisher, Iain M.
Stauffer, and William F. Maddrey, for petitioner-appellant.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Derek L. Hunter, for respondent-appellee.

Nelson Mullins Riley & Scarborough LLP, by Noah H. Huffstetler,
IIT, Candace S. Friel, Lorin J. Lapidus, Nathaniel J. Pencook, and
D. Martin Waxrf, for respondent-intervenor.

MURPHY, Judge.

When an appellant challenges the substantive determinations of
an administrative law judge (“ALJ”) on appeal from a contested case
hearing for a certificate of need, we review the decision for substan-
tial evidence on the whole record. However, where our statutes dictate
the proper scope of administrative review, the ALJ may not exceed
that scope. Here, although we affirm the ALJ in almost all respects, we
must remand for further findings insofar as the final decision granting
the certificate of need relied upon a site other than that presented in the
respondent’s application.

BACKGROUND

Petitioner-Appellant Duke University Health System, Inc. (“Duke”)
challenges on appeal the 9 December 2022 final decision of the ALJ to
uphold the conditional approval of a certificate of need (“CON”) granted
to Respondents-Intervenors-Appellees University of North Carolina
Hospitals at Chapel Hill and University of North Carolina Health Care
System (collectively “UNC”) by the North Carolina Department of
Health and Human Services (the “Agency”).

Pursuant to N.C.G.S § 131E-183(a)(1) and chapters 5 and 6 of the
2021 State Medical Facilities Plan (“SMFP”), the Agency determined
the need to develop 40 acute care beds and four operating rooms for the
Durham/Caswell County health service areas. The “new acute care beds
[and operating rooms] [could not] be developed without a CON issued
by the Agency.” On 15 April 2021, in response to the need determinations
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of the SMFP, five applications to develop additional acute care beds
and operating rooms for the Durham County area were submitted
to and reviewed by the Agency. Applications were submitted by Duke
and North Carolina Specialty hospital/Southpoint Surgery Center, two
Durham County health systems. Additionally, UNC applied as a new pro-
vider in Durham County.

On 1 May 2021, the Agency independently reviewed all applications
against the statutory review criteria found in N.C.G.S. § 131E-183(a)!
and the applicable regulatory review criteria found in 10A NCAC 14C.
Southpoint Surgery Center submitted an application to add four opera-
tion rooms based on the need determination in the 2021 SMFP; UNC
Hospitals submitted an application to develop 40 acute care beds and
two operating rooms in the Research Triangle Park area. Meanwhile,
Duke submitted three applications: the first was to add 40 acute care
beds and two operating rooms to its existing Durham facility; the second

1. In pertinent part, N.C.G.S. § 131E-183(a) provides:

(a) The Department shall review all applications utilizing the cri-
teria outlined in this subsection and shall determine that an application
is either consistent with or not in conflict with these criteria before a
certificate of need for the proposed project shall be issued.

(1) The proposed project shall be consistent with applicable poli-
cies and need determinations in the State Medical Facilities Plan, the
need determination of which constitutes a determinative limitation on
the provision of any health service, health service facility, health service
facility beds, dialysis stations, operating rooms, or home health offices
that may be approved.

(3) The applicant shall identify the population to be served by the
proposed project, and shall demonstrate the need that this population
has for the services proposed, and the extent to which all residents of the
area, and, in particular, low income persons, racial and ethnic minorities,
women, handicapped persons, the elderly, and other underserved groups
are likely to have access to the services proposed.

(12) Applications involving construction shall demonstrate that the
cost, design, and means of construction proposed represent the most
reasonable alternative, and that the construction project will not unduly
increase the costs of providing health services by the person proposing
the construction project or the costs and charges to the public of provid-
ing health services by other persons, and that applicable energy saving
features have been incorporated into the construction plans.

N.C.G.S. § 131E-183(a)(1), (3), (12) (2023).
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was to develop two operating rooms; and a final application sought to
develop two more operating rooms at its Ambulatory Surgery Center.
The Agency found that Southpoint Surgery Center failed to demon-
strate financial feasibility and failed to show that its application was not
unnecessarily duplicative of existing or approved services, among other
criteria, while it found both Duke and UNCs applications conforming
to all the review criteria. As a result, the Agency denied Southpoint’s
CON application.

Since the need determination in the SMFP places limits on the num-
ber of acute care beds that can be approved by the Agency—40 acute
care beds and two other operating rooms—accepting both the Duke
and UNC applications would have resulted in more acute care beds and
operating rooms than the SMFP need determination for Durham County
allowed. The Agency therefore concluded that, because the SMFP
allowed for only 40 acute beds in the Durham County area, granting
Duke’s application would require the denial of UNC’s application and
vice versa. Pursuant to the review criteria under N.C.G.S. § 131E-183,
the Agency conducted a comparative analysis review of both Duke and
UNC CON applications for 40 acute care beds, as well as another for the
two operating rooms.

On 21 September 2021, “[b]y decision and Required State Agency
Findings[,] the Agency (1) conditionally approved the UNC Hospitals-RTP
Application; (2) conditionally approved [Duke’s Ambulatory Surgery
Center’s] Application [for two additional operating rooms]; (3) denied
[Duke’s] [two operating rooms] Application; (4) denied [Duke’s acute
care beds] Application; and (5) denied the Southpoint Application [for
two operating rooms].” By letter and Required State Agency Findings
dated 21 September 2021, the Agency informed Duke that its application
for 40 acute care beds and two operating rooms had been denied. Also
on 21 September 2021, the Agency issued the Required State Agency
Findings containing the findings and conclusions upon which it based
its decisions.

On 21 October 2021, Duke filed a petition for contested case hearing
pursuant to N.C.G.S § 150B-23 alleging that the Agency had erroneously
approved the CON application of UNC in which UNC sought to develop
two operating rooms and 40 acute care beds in Durham County. On
10 November 2021, the OAH issued an order, by consent of all parties, to
grant UNC the right to intervene in the contested case hearing. The ALJ
issued a final decision in which it affirmed the Agency’s decision finding
UNC'’s application to be comparatively superior to Duke’s application.
Duke appealed.
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ANALYSIS

On appeal, Duke challenges the ALJ’s final decision on four distinct
bases, all of which, in substance, challenge the original determinations
of the Agency and only derivatively challenge the ALJ’s final decision
insofar as it did not reverse the Agency. The bases for its challenges on
appeal are (A) that the ALJ incorrectly affirmed the Agency’s determina-
tion that UNC’s application was superior to Duke’s with respect to geo-
graphic accessibility; (B) that the ALJ incorrectly affirmed the Agency’s
determination that UNC’s application was superior to Duke’s on the basis
of competition; (C) that the ALJ incorrectly affirmed the Agency’s find-
ing that UNC’s application conformed with N.C.G.S. § 131E-183(a)(3);
and (D) the ALJ incorrectly affirmed the Agency’s finding that UNC'’s
application conformed with N.C.G.S. § 131E-183(a)(12).

In reviewing the ALJ’s determinations, our standard of review is
governed by N.C.G.S. § 150B-51, which permits a party seeking judicial
review to challenge an ALJ’s final decision

if the substantial rights of the petitioners may have been
prejudiced because the findings, inferences, conclusions,
or decisions are:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of
the agency or administrative law judge;

(3) Made upon unlawful procedure;
(4) Affected by other error of law;
(5) Unsupported by substantial evidence admissible under

[N.C.G.S. §] 150B-29(a), [N.C.G.S. §] 150B-30, or [N.C.G.S.
§] 150B-31 in view of the entire record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

N.C.G.S. § 150B-51(b) (2023). “With regard to asserted errors pursuant
to subdivisions (5) and (6) of subsection (b) of [N.C.G.S. § 150B-51],
the court shall conduct its review of the final decision using the whole
record standard of review.” N.C.G.S. § 150B-51(c) (2023).

“In applying the whole record test, the reviewing court is required
to examine all competent evidence in order to determine whether the
[final] decision is supported by substantial evidence.” Surgical Care
Affiliates, LLC v. N.C. Dep’t of Health & Hum. Servs., 235 N.C. App. 620,
622-23 (2014) (marks omitted), disc. rev. denied, 368 N.C. 242 (2015).
“Substantial evidence is such relevant evidence as a reasonable mind



IN THE COURT OF APPEALS 31

DUKE UNIV. HEALTH SYS. INC. v. N.C. DEP'T OF HEALTH & HUM. SERVS.
[295 N.C. App. 25 (2024)]

might accept as adequate to support a conclusion.” Id. at 623. “This test
does not allow the reviewing court to replace the [ALJ’s] judgment as
between two reasonably conflicting views, even though the court could
justifiably have reached a different result had the matter been before it
de novo.” Mills v. N.C. Dep’t of Health & Hum. Servs., 251 N.C. App. 182,
189 (2016) (marks omitted).

A. Relative Geographic Accessibility

[1] We first address whether the ALJ properly affirmed the Agency’s
conclusions as to geographic accessibility. Duke contends that the
ALJ’s decision was erroneous because the Agency had favorably eval-
uated the UNC application on the basis of geographic accessibility
despite being located in Research Triangle Park, a nonresidential area
of Durham, and had analyzed the geographic access factor in a manner
that lacked a coherent guiding principle and deviated from the method-
ology of previous reviews. We disagree.

While analyzing the geographic access factor, the ALJ’s final deci-
sion acknowledged many of the issues Duke raises before us and none-
theless affirmed the Agency’s determination in favor of UNC:

420. The Agency utilized the comparative factor of
Geographic Accessibility in its comparative analysis of the
UNC and Duke Applications. (Jt. Ex. 1, pp. 1609, 1619).

421. Inanalyzing this comparative factor, the Agency looked
at where each applicant proposes to place the proposed ser-
vices. (Meyer, Vol. 7, p. 1299). An application placing the
services at issue in a location where there are not any such
services is deemed the more effective alternative under this
factor. (Jt. Ex. 1, p. 253; Carter, Vol. 11, pp. 1874-75).

422. Ms. Sandlin opined that the Agency erred in its analy-
sis of this comparative factor as having geographic disper-
sal of these need determined assets is not critical because
Durham has less land mass than other counties in North
Carolina. (Sandlin, Vol. 6, pp. 1058-67).

423. Mr. Meyer opined that this factor is important
because it is related to access, a foundational principle of
the CON Law. The CON Law seeks to avoid geographic
maldistribution of services, and North Carolina has a
“compelling interest in helping to ensure that all North
Carolinians have access to [. . .] healthcare services[.]”
(Meyer, Vol. 7, p. 1299).
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424. In the acute care beds review, the Agency noted
there were 1,388 existing and approved acute care beds in
the Durham/Caswell County service area, all of which are
located in the central area of Durham County, illustrated
by the following table:

Facility Total AC Address Location
Beds

Duke 1,048 2301 Erwin Central Durham
University Rd, Durham | County
Hospital 27710
Duke 316 3643 N. Central Durham
Regional Roxboro County
Hospital Rd, Durham

27704
North 24 3916 Ben Central Durham
Carolina Franklin County
Specialty Blvd,
Hospital Durham

27704

(Jt. Ex. 1, p. 1609; see also Meyer, Vol. 7, p. 1300).

425. Similarly, in the ORs review, the Agency noted that
there were 93 existing and approved ORs in Durham
County, the vast majority of which were concentrated in
the central area of Durham County, illustrated by the fol-
lowing table:

Facility | Type Durham | Total | Address | Location
SAOR |ORs
System
NCSH Existing | NCSH 4 3916 Ben | Central
Hospital Franklin | Durham
Blvd, County
Durham
27704
DUH Existing | Duke 66 2301 Central
Hospital Erwin Durham
Rd, County
Durham
27710
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DRH Existing | Duke 13 | 3643 N. Central
Hospital Roxboro | Durham
Rd, County
Durham
27704
DASC Existing | Duke 4 2400 Central
ASF Pratt St, Durham
Durham County
27710
Arringdon | Existing | Duke 4 5601 South
ASF Arringdon | Durham,

Park Dr, near 1540
Morrisville | at 140

27560
SSC Approved | NCSH |2 7810 NC South
ASF Hwy 751, | Durham,
Durham near
27713 Hwy 147
UNC-RTP | Proposed | UNC 2 Parcels South
Hospital in [RTP] Durham,
27709 just
below
140

(Jt. Ex. 1, p. 1620).

426. For both the acute care beds and ORs compara-
tive analyses, the Agency determined that the UNC
Application was the more effective alternative, and Duke’s
Applications were the less effective alternatives for geo-
graphic accessibility. (Jt. Ex. 1, pp. 1609, 1620; Hale, Vol. 1,
p- 188).

427. UNC proposed placing the acute care beds in this
Review in the southern area of Durham County, where
there were no existing acute care beds, while Duke pro-
posed placing additional beds at DUH where there were
already over one thousand existing or approved acute
care beds. (Jt. Ex. 1, p. 1609; Hale, Vol. 1, p. 188). The
Agency also found UNC Hospitals-RTP, Duke Arringdon,
and Southpoint Surgery Center to be more effective
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because they “propose to develop ORs in South Durham
County where there are currently only six of 93 existing/
approved Durham County ORs|[,]” as opposed to the Duke
ORs Application which proposed placing additional ORs
at DUH where there were already sixty-six existing and
approved ORs. (Jt. Ex. 1, p. 1620).

428. Mr. Meyer agreed with the Agency’s analysis of this
comparative factor. (Meyer, Vol. 7, pp. 1299-1300, 1330-31).
In the beds analysis, the existing facilities in Durham are
concentrated in the center of the county. (Jt. Ex. 97, p. 11,
Meyer, Vol. 7, p. 1301). Mr. Meyer analyzed the locations of
hospitals in certain populous counties in North Carolina,
including Wake, Mecklenburg, Guilford, and Forsyth
counties, all of which have hospitals in the perimeter of
the county and generally have good geographic dispersal
of hospitals. (Jt. Ex. 103; Meyer, Vol. 7, pp. 1302-1305). His
analysis showed that compared to these highly populated
counties, Durham County as another highly populated
county, “does not have an acute care hospital that’s
located anywhere but in the center of the county,” (Meyer,
Vol. 7, p. 1305).

429. Similarly, both Mr. Meyer and Mr. Carter observed
that both the UNC Application and the Duke Arringdon
application proposed to place ORs in south Durham
County, and both were deemed the more effective alterna-
tive as to this comparative factor, which they agree was
the correct decision. (Meyer, Vol. 7, pp. 1330-31; Carter,
Vol. 11, pp. 1886-87).

430. While Durham County has relatively small land mass
compared to other counties, Durham County is the third
most densely populated county in the state, and such den-
sity leads to traffic congestion that can make geographic
dispersion of healthcare facilities more important. (Meyer,
Vol. 7, pp. 1306-07, 1309-10).

431. Ms. Sandlin produced two maps showing differ-
ent amounts of population density in Durham County. In
Sandlin’s initial expert report, the map showing popula-
tion density illustrated that UNC Hospitals-RTP would be
located in a densely-populated area of the county where
there are no existing hospitals. (Jt. Ex. 54, p. 12; Meyer,
Vol. 7, p. 1309). However, in Sandlin’s rebuttal report,
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the map showing population density illustrated there is
no population in the zip code where UNC Hospitals-RTP
would be located, but still showed that the surrounding
zip codes are densely populated. (Jt. Ex. 212; Meyer, Vol.
7, pp- 1307-09).[] [A footnote affixed to this finding in the
original text reads as follows: “Similarly, there is no popu-
lation in the zip code that comprises DUH. (Jt. Ex. 4, p.
242; Sandlin, Vol. 7, p. 1201; Carter, Vol. 11, p. 1903).”]

432. Mr. Meyer opined that despite the lack of population
in UNC Hospitals-RTP’s zip code, UNC’s primary site is
easily accessible by “the largest, most significant traffic
arteries in that part of the county” such that residents in
densely-populated southern Durham County would have
easy access. (Meyer, Vol. 7, pp. 1308-09).

433. Mr. Carter likewise explained that the UNC
Application illustrated that UNC Hospitals-RTP is located
along prominent roadways in addition to being located
near the heavily populated southern Durham zip codes.
(Carter, Vol. 10, p. 1703; see also Jt. Ex. 4, pp. 51-58).

434. Ms. Sandlin also opined that UNC Hospitals-RTP is
not near a majority of Durham County zip codes and that
this does not improve geographic access for the majority
of the service area zip codes. (Sandlin, Vol. 6, p. 1061).

435. In contradiction, Mr. Meyer noted that it is more
important for a healthcare facility to be proximate to
more people, rather than more zip codes. (Meyer, Vol. 7,
p. 1310). The zip codes in southern Durham County which
are near UNC Hospitals-RTP “comprise more than half of
the population of Durham County.” (Jt. Ex. 4, p. 55; Meyer,
Vol. 7, p. 1310; Sandlin, Vol. 7, pp. 1205-06).

436. When looking at population rather than zip codes,
UNC Hospitals-RTP was proximate to over half of the
population of Durham County. (Meyer, Vol. 7, p. 1311-12).

437. Mr. Carter added that UNC Hospitals-RTP’s primary
site is “on the border of RTP” and is “near where a lot
of people live.” (Carter, Vol. 11, pp. 1904-05). He further
opined that UNC Hospitals-RTP’s location being in the
southern region of Durham County improves access by
providing another option for those residents. While some
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of those residents may still choose one of the existing
facilities, they have another option that may be closer to
where they live. (Carter, Vol. 10, p. 1733). Furthermore,
compared to DUH, UNC Hospitals-RTP would be easier to
find parking and navigate as a smaller facility. (Id. at pp.
1733-34).

438. The fact that DUH may be closer to some residents
in Caswell County and northern Durham County does not
change the Agency’s analysis that UNC Hospitals-RTP
enhances geographic accessibility. In Mr. Meyer’s opinion:

[R]esidents of northern Durham County are not
going to be disadvantaged by this proposal. They
will continue to have the same access to any of
those existing acute care hospitals that they do
currently. This doesn’t take away from their access.

(Meyer, Vol. 7, pp. 1313-14). Instead, UNC’s proposal
“enhances access for south Durham County residents,”
which is where the greatest need exists for these services
due to the population growth in that area. (Id. at p. 1314).

439. As a small hospital, “the intent is not to serve each
and every patient within Durham County,” because UNC
Hospitals-RTP does not “have the capacity to do that.”
(Carter, Vol. 10, pp. 1703-04).

440. Ms. Sandlin testified that the Agency’s analysis of
this comparative factor was inconsistent with the way the
Agency analyzed it in prior reviews. (Sandlin, Vol. 6, pp.
1045-46).

441. Mr. Meyer disagreed with Ms. Sandlin of the Agency’s
prior reviews. While he interpreted Ms. Sandlin’s testi-
mony as opining that the Agency needs to analyze geo-
graphic accessibility based on municipalities, Mr. Meyer
noted that there is no rule requiring that. Moreover, ana-
lyzing geographic accessibility based on municipalities is
impractical in Durham County, where there is only one
incorporated municipality, the City of Durham. (Meyer,
Vol. 7, pp. 1314-15). More importantly, the geographic
accessibility comparative factor should look at where
people live compared to the existing and proposed ser-
vices. (Id. at 1315-16).
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442. Likewise, Mr. Carter disagreed with Ms. Sandlin. In
his opinion, the 2020 Forsyth Acute Care Beds Review
mentioned by Ms. Sandlin was an inapt comparison,
where the existing hospitals were more dispersed than
the existing facilities within Durham that are contained in
a five-mile radius. (Carter, Vol. 11, p. 1877)

443. Ms. Sandlin testified that UNC’s analysis splitting
Durham into different regions based on zip codes “seemed
manufactured and illogical.” (Sandlin, Vol. 6, p. 1017).

444. However, Ms. Sandlin’s testimony ignores the fact
that Duke itself, assisted by Keystone Planning while Ms.
Sandlin was still with that company, analyzed geographic
accessibility in this same “manufactured” manner in its 2018
application to develop the Duke Arringdon facility. In its
2018 application, Duke described the same four zip codes
(27703, 27709, 27707 and 27713) as “South Durham” that
UNC described as south Durham in its application in this
Review. (Compare Jt. Ex. 106, p. 30 with Jt. Ex. 4, p. b4; see
also Meyer, Vol. 7, pp. 1317-18; Sandlin, Vol. 6, pp. 1120-22).

445. Mr. Carter explained the process by which UNC deter-
mined to split Durham County into regions and concluded
that UNC divided Durham County into three regions by zip
codes so it could analyze where in the county a new hos-
pital should be located, which the SMFP does not discuss
in any detail. (Carter, Vol. 10, pp. 1704-06). Mr. Carter fur-
ther opined that not all patients within the City of Durham
were equally served by the existing hospitals due to the
lack of available facilities in southern Durham. In other
words, “there aren’t enough facilities to serve residents in
Durham County notwithstanding the fact that the munici-
pality of Durham may go well into the southern part of the
county.” (Id. at p. 1708).

446. Ultimately, Mr. Meyer agreed with the Agency’s anal-
ysis of this comparative factor, describing it as “an easy
call for the Agency.” (Meyer, Vol. 7, p. 1318).

447. Mr. Carter agreed that the Agency was correct in
determining the UNC was the more effective alterna-
tive, and that it was consistent with other findings he has
seen. (Carter, Vol. 11, pp. 1874, 1886). Mr. Carter further
opined that he did not believe “the Agency’s analysis or
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conclusions would have been any different if UNC had
proposed a different site really anywhere else in the
county that was not within five miles of another hospital.”
(Id. at p. 1877).

Reviewing the record for substantial evidence, see Surgical Care
Affiliates, 235 N.C. App. at 622-23, we affirm the ALJ’s decision with
respect to this factor.

At the threshold, we note that Duke has primarily framed its argu-
ments as though our task on appeal were to review the determinations
of the Agency rather than the ALJ. However, this is incorrect. While the
statute governing judicial review of administrative decisions, N.C.G.S.
§ 150B-51, used to contemplate direct judicial review of Agency determi-
nations, revisions by our General Assembly in 2011 have refocused our
substantive review on the final decision of the ALJ:

In 2011, the General Assembly amended the Administrative
Procedure Act (“APA”), conferring upon administrative
law judges the authority to render final decisions in chal-
lenges to agency actions, a power that had previously been
held by the agencies themselves. See 2011 N.C. Sess. Laws
1678, 1685-97, ch. 398, §§ 15-b65. Prior to the enactment of
the 2011 amendments, an ALJ hearing a contested case
would issue a recommended decision to the agency, and
the agency would then issue a final decision. In its final
decision, the agency could adopt the ALJ’s recommended
decision in toto, reject certain portions of the decision if it
specifically set forth its reasons for doing so, or reject the
ALJ’s recommended decision in full if it was clearly con-
trary to the preponderance of the evidence. See [N.C.G.S.]
§ 150B36, repealed by 2011 N.C. Sess. Laws 1678, 1687, ch.
398, § 20. As a result of the 2011 amendments, however,
the ALJ’s decision is no longer a recommendation to the
agency but is instead the final decision in the contested
case. [N.C.G.S.] § 150B-34(a).

Under this new statutory framework, an ALJ must “make
a final decision . . . that contains findings of fact and con-
clusions of law” and “decide the case based upon the
preponderance of the evidence, giving due regard to the
demonstrated knowledge and expertise of the agency
with respect to facts and inferences within the specialized
knowledge of the agency.” Id.
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AH N.C. Owner LLC v. N.C. Dep’t of Health & Hum. Servs., 240 N.C.
App. 92, 98-99 (2015). Thus, our review of substantive issues will be
based on the ALJ’s final decision.

Having established the proper scope of our review, we are entirely
satisfied that substantial evidence exists to support each of the argu-
ments Duke raises on appeal. While Duke argues that the ALJ’s deci-
sion was reversible insofar as it found UNC’s application favorable on
the basis of geographic access in a zip code with no residents, the ALJ
cited substantial evidence indicating that the immediately adjacent zip
codes are densely populated—to say nothing of the potential usage the
proposed location may receive from those who work, rather than reside,
in the proposed location of the UNC facility. As to Duke’s allegation that
the Agency deviated from its mode of analysis in previous reviews, ren-
dering its decision arbitrary and capricious, we cannot say a deviation
without a more specific argument as to why the analysis employed in
this case was deficient that such an alleged deviation constitutes revers-
ible error, especially absent any directly binding law on point to sup-
port such a proposition. The task before the Agency is multifaceted, and
the CON review process does not demand that it apply a fixed lens to
every case, especially where some considerations may be more salient
in a given case than in others. The ALJ’s findings and conclusions with
respect to geographic access are affirmed.

B. Relative Impact on Competition

[2] Second, we address whether the ALJ properly affirmed the Agency’s
conclusions as to the Duke and UNC applications’ relative impact
on competition. Duke argues that the ALJ erroneously affirmed the
Agency’s decision with respect to this comparative factor because
the Agency believed the comparative factor of promoting market compe-
tition would always favor a new market entrant and because the Agency
failed to consider “quality, cost, and access” as part of the competition
factor. With these arguments, too, we disagree.

While the ALJ’s final decision does discuss this factor, we note that
Duke’s stance on this issue takes the form of a broad methodological cri-
tique rather than an allegation that a specific analytical error occurred,
making reproduction of this portion of the record unnecessary. To the
extent this argument constitutes an allegation of legal error, we apply
the de novo, rather than whole record, standard of review. N.C.G.S.
§ 150B-51(c) (2023) (“With regard to asserted errors pursuant to subdivi-
sions (1) through (4) of subsection (b) of this section, [subsection (b)(4)
referring to “other error[s] of law[,]”] the court shall conduct its review
of the final decision using the de novo standard of review.”).
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At the threshold, we note once again that Duke’s arguments prin-
cipally concern the determinations of the Agency and not the ALJ.
However, as the ALJ’s final decision is the proper object of our review,
see AH, 240 N.C. App. at 98-99, we base our analysis primarily on that
decision. Bearing that in mind, very few of the issues raised by Duke on
appeal directly apply to the ALJ’s final decision. The alleged defect that
the Agency believed the competition factor would always favor a new
market entrant—a view found neither in the Agency’s written decision
nor the final decision of the ALJ, but sourced to testimony by Agency
employees before the Office of Administrative Hearings—was not pres-
ent in the reasoning of the ALJ, who indicated a typical preference for a
new market competitor rather than a categorical one.

However, even if the ALJ’s view had been as categorical as the view
Duke imputes to the Agency, this would hardly be a case where such
reasoning would merit reversal on appeal. Duke has not disputed the
ALJ’s finding that, of the 1,388 acute care beds in Durham County, only
twenty are outside Duke’s control. Nor has Duke otherwise presented us
with any reason to believe UNC’s facility would present more of a threat
to competition for this service in Durham County than its own market
dominance.? Rather, its arguments largely reduce to a contention that
it could not realistically “win” the competition factor. Barring radi-
cally extenuating circumstances, we do not think an entity controlling
more than 98% of a service within a county should realistically expect
to “win” when a neutral third party considers whether a new market
entrant would be the healthier choice for competition. Cf. Craven Reg’l
Med. Auth. v. N.C. Dep’t of Health & Hum. Servs., 176 N.C. App. 46, 57
(2006) (“[The petitioner]’s argument appears to be that if it operated
all three of the MRI scanners this would somehow foster competition
rather than if a competitor operated one of the MRI scanners. [The peti-
tioner], in effect, argues that giving it a monopoly in the service area
would increase competition. We decline to adopt this incongruous line
of reasoning.”).

2. Duke points out that UNC, despite currently operating no acute care beds in
Durham County, is already a major medical provider in the greater triangle region, and it
further contests the adequacy of the ALJ’s analysis as to competition on this basis. While
we recognize Duke’s concern insofar as a regional oligopoly may be unhealthy for the
state of market competition in the absolute sense, the ALJ’s assessment of competition
was relative, not absolute. Thus, we cannot say the ALJ erred in its determination that, as
between the two regionally dominant providers being considered in the competitive ap-
plication process, the one not currently operating acute care beds within Durham County
creates a more favorable impact on competition within the county than the one currently
wielding a near-monopoly for that service.
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Duke also argues that the failure to consider cost and quality of
care within the scope of the competition factor rendered its decision
reversibly arbitrary. This argument is meritless. Impact on the health of
market competition is one of eleven factors considered in the competi-
tive CON review process, several others of which account for cost and
quality of care. We affirm the ALJ’s determinations as to relative impact
on competition.

C. UNC’s Compliance with Criterion 3

[8] We next address whether the ALJ properly affirmed the Agency’s
conclusions as to UNC’s compliance with N.C.G.S. § 131E-183(a)(3).
N.C.G.S. § 131E-183(a)(3), or “Criterion 3,” provides that a certificate of
need applicant

shall identify the population to be served by the proposed
project, and shall demonstrate the need that this popula-
tion has for the services proposed, and the extent to which
all residents of the area, and, in particular, low income per-
sons, racial and ethnic minorities, women, handicapped
persons, the elderly, and other underserved groups are
likely to have access to the services proposed.

N.C.G.S. § 131E-183(a)(3) (2023). With respect to Criterion 3, Duke
argues that UNC’s application was insufficient because it relied on unre-
alistically low projections for the number of out-of-county patients the
proposed facility could be expected to attract and because UNC’s appli-
cation allegedly failed to account for the absence of high-acuity care at
the proposed facility.? As these arguments are derived from factual dis-
agreements with the Agency findings—which, in the ALJ review, were
supported by substantial evidence, see Surgical Care Affiliates, 235 N.C.
App. at 622-23—we affirm the ALJ.

In its final decision, the ALJ affirmed the Agency’s conclusion that
UNC’s CON application was in compliance with criterion 3, finding, in
relevant part, as follows:

85. Criterion (3) requires the applicant to “identify the popu-
lation to be served by the proposed project” and to “dem-
onstrate the need that this population has for the services
proposed, and the extent to which all residents of the area,

3. Duke also argues that UNC'’s alleged nonconformity with criterion 3 brings it out
of conformity with criteria 1, 4, 5, 6, and 18(a). However, because we determine below that
Duke’s arguments with respect to criterion 3 are without merit, we need not independently
evaluate this argument.
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and, in particular, low-income persons, racial and ethnic
minorities, women, handicapped persons, the elderly,
and other underserved groups are likely to have access
to the services proposed.” ([N.C.G.S.] § 131E-183(a)(3);
Jt. Ex. 1, p. 1502).

86. To find an applicant conforming with this Criterion, the
Agency engages in a four-part analysis: (1) the applicant
must identify the population to be served, also referred to
as the patient origin; (2) the applicant must demonstrate
the need of the identified population for the services
proposed; (3) the applicant must project the utilization
of these services by the identified population in the first
three operating years of the project; and (4) the applicant
must project the extent to which the projected population,
and particularly those in medically underserved groups,
have access to the proposed services. (Jt. Ex. 1, p. 1502;
Hale, Vol. 2 p. 224; see also Meyer, Vol. 5, p. 936). To be
found conforming, the information provided by the appli-
cant must be reasonable and adequately supported. (Hale,
Vol. 2, pp. 223-24).

i. Patient Origin

87. The first element of Criterion (3) discusses patient
origin, which is where the applicant projects patients will
come from to utilize the proposed services. (Jt. Ex. 1, p.
1509; Hale, Vol. 2, p. 225). To analyze patient origin, the
Agency reviews the information provided by the applicant
and determines whether that information is reasonable
and adequately supported. (Hale, Vol. 2, pp. 225-26).

88. The UNC Application provided that the patient origin
for UNC Hospitals-RTP would include 90 percent Durham
County residents, with some in-migration from Wake,
Chatham, and Caswell Counties. (Jt. Ex. 4, p. 43; Carter,
Vol. 10, pp. 1690-92).

89. To determine its projected patient origin, UNC consid-
ered the limited size of the facility and the overwhelming
need in Durham County. While UNC could have used a
higher percentage of in-migration in its projections, doing
so would have been more aggressive, especially given that
a small hospital would be less likely to attract patients
from outside of the county. (Carter, Vol. 10, pp. 1692-93).
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90. Ms. Sandlin acknowledged that her opinions regarding
UNC’s projected patient origin, in-migration, and patient
population were not based on any Duke facilities of simi-
lar size, since there are none. She also did not perform any
analysis of the patient origin of a hospital of similar size
developed by UNC in developing her opinions. (Sandlin,
Vol. 7, pp. 1165-66).

91. Daniel Carter, one of UNC’s expert witnesses, opined
that UNC’s 10 percent in-migration assumption was
well-supported, reasonable, and conservative. (Carter,
Vol. 10, pp. 1695-96). The UNC Application analyzed
in-migration at all 116 acute care hospitals in North
Carolina to reach its 10 percent in-migration assumption,
and it also accounted for UNC Hospitals-RTP’s smaller
size and densely populated location. (Jt. Ex. 4, pp. 146-47;
Carter, Vol. 10, pp. 1693, 1695).

92. Mr. Carter analogized UNC Hospitals-RTP to UNC
Johnston Health in Clayton, a 50-bed community hospi-
tal which is approximately the same distance from Wake
County as UNC Hospitals-RTP would be. At UNC Johnston
Health, there is approximately 9 percent in-migration
from Wake County despite its proximity. (Carter, Vol. 10,
pp- 1693-94).

93. Mr. Carter also noted that had UNC proposed higher
in-migration, it would also have the effect of increasing
UNC Hospitals-RTP’s utilization and the financial feasibil-
ity of the project, which would strengthen its application
for both Criteria (3) and (5). (Id. at p. 1693). Furthermore,
he noted that UNC could have supported an assumption of
20 percent or even 30 percent in-migration without going
beyond its maximum utilization. (Id. at pp. 1694-95).

94. Based upon the information provided in the UNC
Application, the Agency determined that UNC adequately
identified the patient origin for the population it proposed
to serve. (Jt. Ex. 1, p. 1511; Hale, Vol. 2, pp. 226-27).

ii. Demonstration of Need

95. The second element of Criterion (3) analyzes whether
the applicant demonstrates that the population proposed
to be served needs the proposed services. (Jt. Ex. 1, p. 1511,
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Hale, Vol. 2, p. 231-32). To conduct its analysis of need, the
Agency reviews the information provided by the applicant
and assesses whether that information is reasonable and
adequately supported. (Hale, Vol. 2, pp. 231-32). This dif-
fers from the need determination of Criterion (1), which
focuses on the need determination in the SMFP, rather
than the needs of patients for the proposed services.

96. UNC provided several reasons why the patients it
proposed to serve at UNC Hospitals-RTP needed the pro-
posed services. The Agency determined that UNC'’s meth-
odology and resulting projections were both reasonable
and adequately supported. (Sandlin, Vol. 7, p. 1214).

97. The first reason provided by UNC is the population
growth and aging in Durham County. (Jt. Ex. 4, pp. 48-50).
UNC noted that Durham County is the sixth most popu-
lous county and the third fastest growing county in North
Carolina, with the growth rate expected to continue into
the next decade. (Id. at 48-49). This growth, combined
with the aging of the population, demonstrated that there
will be more patients needing acute care services. (Id. at
49-50; Carter, Vol. 10, pp. 1700-01).

98. The second reason provided by UNC is the need for
a new hospital in Durham County. As of the date the
applications were submitted, there were no acute care
beds in the southernmost zip codes in Durham County,
where most of the population and growth exists within
the county. (Jt. Ex. 4, pp. 51-55). The UNC Application
contained the following map illustrating the location of
existing hospitals in Durham County and the proposed
UNC Hospitals-RTP location:
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vy Duke Regional Hospital
fr  NCSpecialty Hospital

(Id. at 51; see also id. at 53; Carter, Vol. 10, pp. 1710-11).

99. Additionally, UNC demonstrated that its proposed ser-
vices were needed because (1) there has not been a new
hospital opened in Durham County in over 45 years and
(2) Durham County lacks a full-service community hospi-
tal. (Jt. Ex. 4, pp. 51-52).

100. The UNC Application included a table which dis-
played UNC’s existing market share of certain zip codes
within Durham County. This table showed that UNC
already has a strong market presence in southern Durham
County (including zip codes 27703, 27713, 27707, 27709)
despite not having any facilities there. (Id. at 54; Carter,
Vol. 10, pp. 1711-12).

101. The UNC Application also included a table which
displayed the historical population growth by region and
zip code within Durham County. This table showed that
a majority of the Durham County population lives in the
southern zip codes. As of 2020, 165,824 out of 326,262 peo-
ple live in the southern zip codes. In addition, those south-
ern zip codes are the fastest growing zip codes with a
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compound annual growth rate (“CAGR”) of 2.4% between
2015 and 2020 and expected CAGR of 1.9% between 2020
and 2025. (Jt. Ex. 4, p. 55).

102. In further support of the need for a community hospi-
tal in southern Durham County, UNC described the devel-
opment of roadways and businesses in southern Durham
County to emphasize the “sustained growth and develop-
ment” of southern Durham County that supports the need
for UNC Hospitals-RTP. (Id. at pp. 56-58; Carter, Vol. 10,
pp. 1713-14).

103. While the SMFP never states that there is a need for
any hospital, the fact that there is a need for both beds and
ORs in the same area offers the potential for a new hos-
pital. Combined with the need for low acuity services in
southern Durham County, there is a need for a community
hospital in Durham County. (Carter, Vol. 10, pp. 1696-98).

104. UNC examined the entire Durham/Caswell service
area when deciding where to locate its hospital. UNC
determined that Caswell County was not an ideal location
for a hospital due to its relative lack of population and
determined that southern Durham County was ideal based
on the need in those densely populated zip codes that
lacked a hospital. (Id. at pp. 1699-702; Jt. Ex. 4, pp. 50-55).

105. A third reason provided by UNC is the need for UNC
Hospitals hospital-based services in Durham County. A
significant number of patients from Durham County use
UNC Health facilities and developing a community hospi-
tal closer to them would meet their needs for higher fre-
quency, lower acuity services. (Jt. Ex. 4, pp. 58-60; Carter,
Vol. 10, pp. 1714-15).

106. UNC already has physicians in Durham County that
are part of UNC Health. UNC is focused on meeting the
physician needs in the area and would recruit physicians to
meet those needs. (Carter, Vol. 10, pp. 1715-16; see also Jt.
Ex. 4, pp. 58-69, 382-511). Moreover, UNC Hospitals-RTP
would have the same provider number as UNC Hospitals,
so the same medical staff that performs surgery in Chapel
Hill could do so at UNC Hospitals-RTP. (Carter, Vol. 10, pp.
1716-17; see also Jt. Ex. 4, p. 1562; Hadar consistent testi-
mony at Vol. 8, pp. 1464-65).
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107. UNC already serves a large number of Durham
County residents even without having a hospital in
Durham County. Moreover, around one-half of patients in
a hospital may not need surgery, and the hospitalists that
would provide those services at UNC Hospitals could also
provide those services at UNC Hospitals-RTP. (Carter, Vol.
10, pp. 1718-19).

108. The UNC Application further supported the need for
UNC Hospitals services in Durham County by describing
how UNC Hospitals-RTP “represents an exciting opportu-
nity to develop a new hospital facility with innovation as a
central design tenet.” (Jt. Ex. 4, p. 59). Mr. Carter explained
that UNC felt that this opportunity to build a new hospi-
tal in Durham County, which had not presented itself for
over 40 years, would allow UNC to provide care in a more
modern, unique, and innovative way, as it described doing
at its other facilities. (Carter, Vol. 10, p. 1720; Jt. Ex. 4,
pp. 58-61).

109. The UNC Application provided examples of its “long
history of embracing innovation to deliver the highest
quality care with the best patient experience.” (Jt. Ex. 4,
pp. 60-61). In developing this application, administrators
of REX Holly Springs and Johnston Health Clayton pro-
vided input of lessons learned from the development of
these relatively new hospitals that could be incorporated
into the development of UNC Hospitals-RTP. (Carter, Vol.
10, pp. 1721-23; Jt. Ex. 4, pp. 60-61).

110. As a fourth supporting reason, UNC explained that
UNC Hospitals-RTP meets the need for acute care beds by
providing lower acuity community hospital beds in partic-
ular, as it projected that convenient, local access to com-
munity hospital services was the primary driver of need
for additional acute care beds in the service area. (Jt. Ex.
4, pp. 62-69; Carter, Vol. 10, pp. 1723-30).

111. UNC identified certain lower acuity, high volume
services as “selected services,” and then analyzed Truven
data to illustrate how, “despite the growth at existing ter-
tiary and quaternary facilities in Durham, the basis of this
growth was the need for lower acuity, community hospital
services.” (Jt. Ex. 4, p. 65; Carter, Vol. 10, p. 1726).
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112. UNC demonstrated that of the existing hospitals in
Durham County, Duke Regional is the fastest growing. (Jt.
Ex. 4, p. 64; Carter, Vol. 10, p. 1727). UNC then showed that
the selected services were experiencing greater growth
than other services in the existing Durham hospitals as a
whole, and at DUH and Duke Regional in particular. (Jt.
Ex. 4, p. 65; Carter, Vol. 10, pp. 1727-29).

113. UNC further demonstrated that south Durham County
residents are seeking lower acuity services more than the
central and north regions of Durham County, with over
94 patients daily seeking lower acuity services at existing
hospitals. (Jt. Ex. 4, p. 66; Carter, Vol. 10, pp. 1731-33).

114. The UNC Application showed that UNC currently
provides the most days of care and experiences the great-
est growth for Durham County residents out of all other
hospitals except for Duke facilities, and that out of those
patients, the highest volume originates from the south
region of Durham County. (Jt. Ex. 4, pp. 68-69; Carter, Vol.
10, pp. 1734-36).

115. The UNC Application further showed that UNC
Hospitals-RTP meets the need for ORs by providing addi-
tional hospital-based ORs, which are well-utilized and
provide flexibility and capacity not otherwise available
when those ORs are placed in an ambulatory surgical
facility. (Jt. Ex. 4, pp. 69-71). Notably, UNC pointed out
that while inpatient surgeries have grown at a slower
rate than outpatient surgeries statewide, that trend is the
opposite in Durham County. (Id. at pp. 69-70; Carter, Vol.
10, pp. 1736-37). UNC also indicated that there has been
significant growth in outpatient ORs at ASCs, but that
hospital-based ORs would provide the flexibility to meet
the need for inpatient surgeries while still allowing for
outpatient surgeries to be performed as well. (Jt. Ex. 4,
pp. 70-71; Carter, Vol. 10, pp. 1737-38).

116. UNC also supported the need for other services at
UNC Hospitals-RTP, including observation beds, proce-
dure rooms, C-Section rooms, imaging, laboratory, and
other services, which are needed to support the patients
to be seen at UNC Hospitals-RTP. (Jt. Ex. 4, p. 71; Carter,
Vol. 10, p. 1738).
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117. Based on the information UNC provided, the Agency
found UNC’s analysis of need to be reasonable and ade-
quately supported. (Jt. Ex. 1, []p. 15612; Hale, Vol. 2, pp.
232-34).

iii. Projected Utilization

125. The third element of Criterion (3) evaluates the rea-
sonableness and adequacy of the support for the appli-
cant’s projected utilization. (Hale, Vol. 2, p. 235).

126. The Agency does not require applicants to use par-
ticular assumptions or methodologies to develop their
utilization projections; instead, the assumptions and meth-
odology used by each applicant must be reasonable and
adequately supported. (Cummer, Vol. 4, p. 670; Sandlin,
Vol. 6, pp. 1115-16).

127. Ms. Sandlin acknowledged that projected utilization
at a facility may not necessarily line up with an applicant’s
actual experience for various reasons. (Sandlin, Vol. 7, pp.
1193-94).

128. The need methodology and projected utilization for
the UNC Application were contained in Form C Utilization
— Assumptions and Methodology in Section Q of the appli-
cation. (Jt. Ex. 4, pp. 141-60). UNC projected utilization
for the acute care services, surgical services, and ancil-
lary and support services proposed in its application. (Jt.
Ex. 1, pp. 1512-20; Hale, Vol. 2, pp. 236-39).

129. UNC used Truven data as the basis for its utilization
projections, which both the Agency witness and expert
witnesses agreed is frequently utilized by applicants and
is a reliable source of data. (Hale, Tr. pp. 237-38; Meyer,
Vol. 5, pp. 941-43; Carter, Vol. 11, pp. 1953-55).

130. At the hearing, Mr. Carter explained in detail the
assumptions and methodologies used in the UNC
Application. The UNC Application began by describing
the service area and emphasizing the focus on Durham
County, which “sets the stage for” UNC’s focus on Durham
County in the methodology. (Jt. Ex. 4, pp. 141-42; Carter,
Vol. 10, pp. 1739-40).
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a. Selected Services

131. The UNC Application next discussed acute care bed
utilization, looking first to all days of care for Durham
County residents statewide. (Jt. Ex. 4, p. 142; Carter, Vol.
10, p. 1740). Mr. Carter notes that while many methodolo-
gies look no further than this, the UNC Application took
the extra step of identifying certain high acuity services
that it would exclude from the potential days of care to be
provided at UNC Hospitals-RTP, as UNC did not propose
to provide high acuity, tertiary and quaternary services at
UNC Hospitals-RTP. (Jt. Ex. 4, pp. 142-43; Carter, Vol. 10,
pp. 1740-41).

132. The remaining services utilized by UNC were called
the Selected Services. (See Jt. Ex. 4, p. 143).

133. The decision to exclude certain services was the
product of discussions within UNC and the expertise of
Mr. Carter. Certain services like cardiac catheterization
were excluded because there was no need for a cardiac
catheterization unit in the SMFP; other services like neu-
rosurgery could have been included, but given that UNC
Hospitals is located nearby, it made sense not to duplicate
those services. Moreover, given that UNC Hospitals-RTP
is proposed to be a community hospital, UNC prioritized
lower-acuity, high-frequency, high-volume cases. (Carter,
Vol. 10, pp. 1744-45).

134. UNC decided not to include ICU services at UNC
Hospitals-RTP in part based on its recent experience
developing community hospitals in Wake and Johnston
Counties. Through those facilities, UNC learned that it did
not make sense to develop ICU units due to the low vol-
ume of patients needing those services compared to the
resource-intensive staffing that is required for those beds.
(Id. at pp. 1763-65).

135. As explained in the UNC Application, the rooms at
UNC Hospitals-RTP were designed to be flexible spaces
that would be built to standards such that they could pro-
vide ICU-level care as needed. (Jt. Ex. 4, p. 38). If UNC
Hospitals-RTP learns as it begins operating that more ICU
beds are needed, it could decide to make those beds per-
manent ICU beds, which would not require any additional
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construction or renovation, or any CON approval. (Carter,
Vol. 10, pp. 1761-62, 1765).

136. UNC accomplished the exclusion of high acuity
services from its analysis by removing diagnosis related
groups (“DRGs”) associated with the excluded high acu-
ity services from the dataset. (Carter, Vol. 10, pp. 1741-42,
Vol. 11, pp. 1897-98). The exclusion of these services
resulted in a 31.1 percent reduction in 2019 days of care
for Durham County residents. (Jt. Ex. 4, p. 143; Carter, Vol.
10, pp. 1742-44).

137. While the Agency does not require applicants to
exclude services in its methodology, UNC chose to do so
to underscore the conservativeness of its projections and
to reiterate UNC’s intention not to develop a quaternary
academic medical center in Durham County. (Carter, Vol.
10, pp. 1742-43).

138. Ms. Sandlin did not conduct any analysis utilizing
DRG weights to determine the reasonableness of UNC’s
projections. (Sandlin, Vol. 7, p. 1222; Carter, Vol. 10, pp.
1767-68). She also opined that there is no specific cutoff
or threshold for DRG weights that are associated with ICU
level of care. (Sandlin, Vol. 7, p. 1223).

139. Mr. Carter likewise opined that there is no bright-line
rule for a DRG weight for ICU services. (Carter, Vol. 10,
pp. 1756-58).

140. Mr. Carter even analyzed the data UNC relied upon
in its analysis and discovered that had UNC applied a
bright-line rule excluding DRG weights of over 3.5, only
approximately ten percent of the patient days of care for
UNC Hospitals-RTP were over that threshold. (Id. at pp.
1759-61).

141. Moreover, those patients without exception had a
comorbid condition or major complication that led their
condition to progress beyond a 3.5 DRG weight. In those
cases, if UNC Hospitals-RTP could not provide the higher
level of care needed, they could be transferred to an
appropriate facility. (Id. at pp. 1760-61).

142. Ultimately, even if there were ICU patients that were
not excluded from UNC Hospitals-RTP’s selected services
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patients, the projections in the UNC Application would
not be impacted. (Id. at p. 1762).

143. Ms. Sandlin created and utilized a Venn diagram
as a demonstrative exhibit to show the alleged overlap
between UNC’s selected services, ICU, post-ICU, and
pediatric patients. (Duke Ex. 227). On cross-examination,
however, Ms. Sandlin admitted that she did not know what
percentage each of the “bubbles” or “circles” on her dia-
gram represented for each service and that her exhibit
was not drawn to scale. (Sandlin, Vol. 7, pp. 1218-20). Ms.
Sandlin further acknowledged that she did not quantify
the numbers or percentage of patients that the diagram
was intended to represent. (Sandlin, Vol. 7, p. 1220; Carter,
Vol. 10, pp. 1765-67).

144. Regardless of the exclusion of certain high acuity
services, UNC Hospitals-RTP will be able to stabilize high
acuity patients in an emergency in need of tertiary or qua-
ternary care and transfer them to another hospital that
can treat their condition, as it does at its other community
hospitals in the greater Triangle area. (Carter, Vol. 10, pp.
1745-46; Hadar, Vol. 8, p. 1454).

b. Methodology

145. Next, UNC projected potential days of care for the
selected services in Medicine, Surgery, and Obstetrics
through 2029, which is the third project year, using a
CAGR based on historical growth rate for those services.
(Jt. Ex. 4, pp. 143-44; Carter, Vol. 10, pp. 1746-47). Duke,
in its expert testimony, did not criticize UNC’s growth
rates or methodology included on page 144 of the UNC
Application. Mr. Carter opined the growth rates and meth-
odology to be reasonable based on the historical growth
rates for Durham County. (Carter, Vol. 10, p. 1747). UNC
then showed the potential days of care for Durham County
residents for the first three fiscal years of the project. (Jt.
Ex. 4, p. 144; Carter, Vol. 10, p. 1747).

146. After that, UNC discussed its market share assump-
tions for UNC Hospitals-RTP, which is typically analyzed
for any new healthcare facility that needs to project a
volume of services to be provided. (Carter, Vol. 10, pp.
1747-48). Since UNC already treats many Durham County
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patients at its existing facilities outside of Durham County,
UNC conservatively projected that UNC Hospitals-RTP
would serve three-fourths of UNC’s existing market share
of Durham County residents. (Jt. Ex. 4, p. 145; Carter, Vol.
10, pp. 1748-50). In the third full project year, this results in
a 7.7 percent market share of Durham County patient days
for the selected services, leaving 92.3 percent of Durham
County patient days to be treated at any other facility in
the state. (Carter, Vol. 10, pp. 1750-52).

147. After isolating Durham County and narrowing down
days of care based on selected services and UNC’s market
share of Durham County patient days, UNC was then able
to project the patient days by service for Durham County
residents, yielding an average daily census (“ADC”) of 26.5
patients in the third project year. (Jt. Ex. 4, p. 146; Carter,
Vol. 10, pp. 1768-69).

148. The next part of the methodology in the UNC
Application demonstrated why the 26.5 ADC was reason-
able. UNC noted that its 2019 ADC for Durham County
residents for selected services at its existing facilities
was 24.4. This highlighted how reasonable and conserva-
tive it is to project that UNC Hospitals-RTP would serve
only about two more patients per day than UNC currently
serves, after UNC Hospitals-RTP is open and operational.
(Jt. Ex. 4, p. 146; Carter, Vol. 10, p. 1769). UNC also pro-
vided more information about its in-migration assump-
tions. (Jt. Ex. 4, pp. 146-47; Carter, Vol. 10, pp. 1769-70).

149. UNC further highlighted the conservativeness of its
methodology by noting that the amount of patients UNC
Hospitals-RTP projects to serve is only part of the pro-
jected growth of Durham County residents over the next
ten years. (Jt. Ex. 4, p. 148; Carter, Vol. 10, pp. 1770-71).
In comparison, the Duke Beds Application proposed
to increase patient days by roughly 40,000 in less than
ten years. (Jt. Ex. 2, p. 95; Carter, Vol. 10, pp. 1771-72).
Based on this observation, Mr. Carter opined that it was
not unreasonable for the UNC Application to project to
reach 10,700 patient days over a ten-year period of time,
especially since UNC already had more patient days for
these lower acuity services at hospitals outside of Durham
County. (Carter, Vol. 10, pp. 1772-73).
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150. In its Comments, Duke claimed that UNC relied on
a shift in volume to support its projections. (Jt. Ex. 1, pp.
176-78; Sandlin, Vol. 6, p. 990). UNC responded, however,
that this claim was incorrect, because UNC was taking
a portion of the new growth in patient days in Durham
County. (Jt. Ex. 1, pp. 309-12; Carter, Vol. 10, pp. 1773-75).
Regardless, Ms. Sandlin acknowledged that it is reason-
able in theory to assume that developing a facility in an
area where patients live will cause the existing market
share for that provider to increase. (Sandlin, Vol. 6, pp.
1115-16).[4]

151. Ms. Sandlin testified that UNC’s projections were
unreasonable because the patients that UNC currently
treats are going to UNC Hospitals for specialty services.
(Id. at pp. 994-96). Mr. Carter refuted Ms. Sandlin’s testi-
mony, opining that Ms. Sandlin ignored UNC’s exclusion
of high acuity patients in its methodology. (Carter, Vol. 10,
pp. 1775-76). Moreover, Ms. Sandlin acknowledged that
she had not done any analysis of the acuity level of ser-
vices provided to Durham County patients currently seek-
ing care at UNC. (Sandlin, Vol. 7, pp. 1159-60).

152. UNC also projected emergency department (“ED”)
utilization in its assumptions and methodologies. (Jt.
Ex. 4, pp. 149-51; Carter, Vol. 10, pp. 1776-77). A hospital
is required to have an emergency department in North
Carolina, though there are no statutes or rules that apply
to emergency department projections. (Sandlin, Vol. 7, p.
1215; Carter, Vol. 10, pp. 1778-79).

153. UNC’s ED utilization projections were not based
solely on ED admissions in Durham County; rather, it
analyzed all ED admissions of Durham County residents
receiving care throughout the state. (Jt. Ex. 4, p. 150;
Carter, Vol. 10, pp. 1777-78). As Mr. Carter opined, even

4. At several points in its final decision—most notably, findings 150 and 155—the
ALJ used language that signaled the existence of conflicts in the evidence without ex-
plicitly clarifying which testimony it deemed more credible. While these areas of the final
decision were not specifically challenged on the basis of indecisive wording, we note that,
in other areas of our caselaw, a gesture to conflicts in the evidence without an explicit
resolution by the factfinder may support a challenge on appeal to the finding in question.
We therefore note that the better practice for a factfinder is to explicitly, rather than im-
plicitly, signal how it resolves conflicts in evidence.
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if the ED utilization projection methodology was wrong,
as a hospital, UNC Hospitals-RTP is required to include
an ED, and there is no standard the Agency applies to ED
utilization that would cause the UNC Application to not be
approvable. (Carter, Vol. 10, pp. 1778-79).

154. UNC began projecting OR utilization by assuming
that each surgical inpatient is one surgical inpatient case.
(Jt. Ex. 4, pp. 155-66; Carter, Vol. 10, p. 1779). UNC then
analyzed projected outpatient cases and concluded that
there would be 1.5 outpatient surgeries for every inpatient
surgery. (Jt. Ex. 4, p. 155; Carter, Vol. 10, pp. 1779-80).

155. Although Duke’s expert witness testified that UNC'’s
OR utilization projections were unreasonable because its
acute care beds projections were unreasonable, both of
UNC'’s expert witnesses refuted this testimony. Mr. Carter
opined that UNC’s OR utilization projections were conser-
vative. The projections showed that some of the surgical
cases would need to be performed in procedure rooms
based on the relatively small capacity of 2 ORs in UNC'’s
proposal. (Carter, Vol. 10, p. 1781). Mr. Meyer opined that
UNC’s projections were reasonable, and conservative
based on his experience in healthcare planning. (Meyer,
Vol. 5, pp. 943-44).

156. UNC similarly projected utilization for imaging and
ancillary services, observation beds, procedure rooms,
and LDR and C-Section rooms. (Jt. Ex. 4, pp. 151-55,
159-60).

157. Based on the information provided by UNC, the
Agency found UNC’s projected utilization to be reason-
able and adequately supported, because UNC:

(1) used publicly available data to determine Durham
County residents’ potential days of care for UNC
Hospitals-RTP’s projected services,

(2) used an historical 2-yr compound annual growth
rate (“CAGR”) to project days of care going forward,
and

(3) based its projected surgical, obstetrics, emer-
gency, imaging/ancillary, and observation bed ser-
vices on historical Truven data for Durham County
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residents, relevant historical UNC Hillsborough
experience, or UNC Health services for Durham
County residents.

(Jt. Ex. 1, p. 1520; Hale, Vol. 2, pp. 239-40).

158. The Agency also found UNC’s projection that 90 per-
cent of its patient population would come from Durham
County to be reasonable because the southern part of
Durham County was highly populated, and any nearby
Wake County residents have a number of healthcare and
hospital choices in Wake County. (Hale, Vol. 2, p. 317).

In light of these findings, the ALJ made the following conclusions of law:

45. To conform with Criterion (3), an applicant’s projected
patient origin, demonstration of need, and projected utili-
zation must be reasonable and adequately supported.

46. The Agency correctly determined that UNC’s projected
patient origin for UNC Hospitals-RTP, including 90 percent
Durham County residents and its conservative 10 percent
in-migration assumption, was reasonable and adequately
supported.

47. The Agency also correctly determined that UNC'’s dem-
onstration of need for UNC Hospitals-RTP based on the
population growth and aging of the population in Durham
County, the need for anew hospital in Durham County (par-
ticularly the southern area), the need for UNC-Hospitals’
hospital-based services in Durham County, and the need
for acute care beds (especially community hospital beds)
and ORs in Durham County, was reasonable and ade-
quately supported.

48. The Agency further correctly determined that UNC’s
projected utilization for all service components at UNC
Hospitals-RTP was reasonable and adequately supported.

49. Substantial evidence in the record of this case supports
the Agency’s determination that the UNC Application was
conforming with Criterion (3).

As reproduced above, these findings and conclusions demonstrate
that the ALJ extensively considered UNC’s proposal with respect to the
service of in-county patients. While we will not belabor the issue by
reciting the support for each of the more than eighty findings by the ALJ



IN THE COURT OF APPEALS b7

DUKE UNIV. HEALTH SYS. INC. v. N.C. DEP'T OF HEALTH & HUM. SERVS.
[295 N.C. App. 25 (2024)]

pertaining to Criterion 3 generally, we specifically note that the alleged
underprediction of patient days provided by UNC’s proposed facility in
light of the absence of high-acuity services—one of the primary issues
raised by Duke in this appeal—was considered and rejected at finding
151, et seq. This finding was supported by testimony in the record indi-
cating that, despite Duke’s expert having opined that UNC overestimated
its patient day projections at the new facility, UNC'’s projection method-
ology specifically accounted for the absence of high-acuity services at
the new facility—a projected patient reduction of 31 percent. Similarly,
Duke’s argument on appeal that the UNC application unrealistically pro-
jected the number of patients originating from Durham County to be
served was also addressed and rejected by the ALJ on the basis that UNC
statistically grounded its claims about the relative need for the facilities
in Durham County and in-migration rates at comparable UNC facilities,
with the ALJ consistently noting that UNC conservatively projected its
Durham-resident patient volume to account for such considerations.
These findings, too, were supported by testimony on the record.

Despite this evidentiary support in the ALJ’s final decision, Duke
asks us to overturn the result below on the basis of alleged failures
in the reasoning of the Agency. However, our task on appeal is not to
evaluate the reasoning of the Agency, but the reasoning of the ALJ.
Compare N.C.G.S. § 150B-51 (2023) (governing appeals from the Office
of Administrative Hearings to the Court of Appeals) with N.C.G.S.
§ 150B-23 (2023) (governing appeals from the Agency to the Office of
Administrative Hearings); see also AH, 240 N.C. App. at 98. Where the
reasoning of the ALJ is supported by substantial evidence, we will not
overturn the ALJ’s final decision simply because the ALJ weighed the
evidence in a manner unfavorable to the appellant, Mills, 251 N.C. App.
at 189; and, here, the ALJ’s decision was amply supported. We will not,
therefore, overturn its determination that UNC'’s application conformed
with Criterion 3.

D. UNC’s Compliance with Criterion 12

[4] Finally, we address whether the ALJ properly affirmed the Agency’s
conclusions as to UNC’s compliance with N.C.G.S. § 131E-183(a)(12).
N.C.G.S. § 131E-183(a)(12), or “Criterion 12,” provides that a certificate
of need applicant

shall demonstrate that the cost, design, and means of con-
struction proposed represent the most reasonable alter-
native, and that the construction project will not unduly
increase the costs of providing health services by the per-
son proposing the construction project or the costs and
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charges to the public of providing health services by other
persons, and that applicable energy saving features have
been incorporated into the construction plans.

N.C.G.S. § 131E-183(a)(12) (2023). Duke argues that UNC’s proposal was
nonconforming with Criterion 12 in that the hospital’s primary proposed
location in RTP was subject to restrictive covenants not accounted for
in the application, while the alternate proposed site occupies a property
that straddles proposed expansion of a highway and is otherwise limited
by power lines, a public greenway trail, and water hazards.

In its final decision, the ALJ affirmed the Agency’s conclusion that
UNC’s CON application was in compliance with Criterion 12, making the
following findings of fact:

200. Analysis of this Criterion contains three elements:
(1) whether the cost, design, and means of construction
proposed represent the most reasonable alternative; (2)
whether the construction project will not unduly increase
the cost of providing health services by the person pro-
posing the project; and (3) whether energy-saving features
have been incorporated into the construction plans. (Id,;
Meyer, Vol. 7, pp. 1271-72).

201. The UNC Application satisfied the first element by (1)
providing drawings of its site plan and floor plan in Exhibit
C.1 and (2) explaining that the proposed construction and
layout for the hospital was based on a “configuration that
provides the most efficient circulation and throughput for
patients and caregivers,” based on “best practice method-
ologies,” as well as “relationships and adjacencies to sup-
port functions while also preventing unnecessary costs.”
(Jt. Ex. 4, pp. 112-13, 233-39; Meyer, Vol. 7, p. 1273).

202. UNC satisfied the second element of Criterion (12)
by explaining that while the UNC Hospitals-RTP project
would be capital intensive, UNC set aside excess revenues
to fund the project, such that the project could be com-
pleted without increasing costs or charges to the public to
help fund it. (Jt. Ex. 4, p. 113). UNC provided a letter from
the Chief Financial Officer of UNC Hospitals certifying the
availability of accumulated cash reserves to fund the proj-
ect. (Id. at p. 292; Meyer, Vol. 7, pp. 1273-74).

203. Finally, UNC satisfied the third element of Criterion
(12) by showing that its proposed hospital would be energy
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efficient and conserve water, and that UNC would develop
and implement an Energy Efficiency and Sustainability
Plan. (Jt. Ex. 4, p. 113; Meyer, Vol. 7, p. 1274).

i. Zoning of UNC’s Primary Site

204. Because a CON is “valid only for the . . . physical
location . . . named in the application,” applicants also are
required to identify a proposed site for a new facility. (N.C.
Gen. Stat. § 131E-181(a); Jt. Ex. 4, p. 114; Meyer, Vol. 7,
pp. 1272, 1282). The applicant should specify an address,
a parcel number, or intersection of roads. (Meyer, Vol. 7,
p. 1272).

205. The primary site for UNC Hospitals-RTP identified
in the UNC Application is located in southern Durham
County in the Research Triangle Park (“RTP”) at the
convergence of North Carolina Highway 54 and North
Carolina Highway 147, also known as the Triangle
Expressway. (Jt. Ex. 4, p. 114). At the time of the filing
of the UNC Application, the property, also known as the
Highwoods Site, was owned by Highwoods Realty Limited
Partnership (“Highwoods”). (Id. at 115). UNC provided a
Letter of Intent for UNC Health to purchase the property
from Highwoods along with its application. (Id.at 517-23).

206. The CON Law does not regulate or even mention zon-
ing. (Meyer, Vol. 7, p. 1281). Nonetheless, Section 4(c) of
Criterion (12) in the Agency’s application form is entitled
“Zoning and Special Use Permits.” (Hale, Vol. 2, p. 244).
This Section requires an applicant to first describe the cur-
rent zoning at the proposed site, and then, “[i]f the pro-
posed site will require rezoning, describe how the applicant
anticipates having it rezoned[.]” (Jt. Ex. 4, p. 115; Hale,
Vol. 2, pp. 266-67).

207. The Agency contemplates that a proposed site for a
project may not be properly zoned for the proposed proj-
ect at the time the application is submitted, by asking
applicants the questions posed in Section 4(c). (Hale, Vol.
2, pp. 246, 267).

208. The fact that a site identified in an application may
need rezoning does not make an application nonconform-
ing with Criterion (12) or non-approvable. (Id. at p. 267;
Meyer, Vol. 7, pp. 1281-82, Vol. 8, p. 1398). The Agency
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frequently approves applications that propose projects to
be developed on sites that require rezoning before they
can be used to develop the proposed services. (Hale, Vol.
2, p. 246; Meyer, Vol. 7, pp. 1277-78). In Mr. Meyer’s 25 years
of healthcare planning experience, he cannot recall a time
when the Agency denied an application due to the fact that
a site needed to be rezoned. (Meyer, Vol. 7, p. 1278).

209. Moreover, the Agency is tasked with applying the
CON Law and related rules, not with considering an appli-
cant’s compliance with other laws like zoning ordinances.
Therefore, the Agency does not review applicable zoning
laws or restrictive covenants when it reviews an applica-
tion. (Hale, Vol. 2, p. 266; see also Craven Reg’l Med. Auth.
[v. N.C. Dep’t of Health & Hum. Servs., 176 N.C. App. 46,
57-58 (2006)]).

210. Rezoning of sites identified in CON applications typi-
cally does not occur until after a CON has been awarded.
(Meyer, Vol. 7, p. 1277).

211. According to the UNC Application, UNC’s primary
proposed site “will require rezoning.” UNC noted that it
anticipated having the property rezoned:

The proposed site is located in Research Triangle
Park across the street from the Research Triangle
Foundations Frontier and HUB RTP develop-
ments that have an SRP-C zoning designation.
UNC Hospitals currently is working with land use
counsel, the property owner, and Research Triangle
Foundation management to have the property
rezoned to permit hospital use. With the guidance
of land use counsel, UNC Hospitals will engage
with Durham Planning staff, the Durham Planning
Commission, and the Durham Board of County
Commissioners to complete the rezoning process.
Additionally, UNC Hospitals will, with the coopera-
tion of the Research Triangle Foundation, work with
the Research Triangle Park Owners and Tenants
Association (O&T) to amend the Research Triangle
Park Covenants, Restrictions, and Reservations by
resolution to permit hospital use. . . .

(Jt. Ex. 4, p. 115; Hale, Vol. 2, pp. 268-69).
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212. Applicants are not required to submit letters of sup-
port with their CON application; however, it is common for
CON applicants to do so. (Hale, Vol. 2, p. 260; Carter, Vol.
10, pp. 1790-91). The UNC Application included a letter of
support from Scott Levitan, CEO of the Research Triangle
Foundation (“RTF”). (Jt. Ex. 4, p. 512). Mr. Levitan’s letter
indicated that the RTF supported the UNC Application;
however, it did not make any reference to the property
being rezoned or restrictive covenants being amended.
(Id.; Hale, Vol. 2, pp. 280-82).

213. UNC was not required to submit the letter of support
from Mr. Levitan or anyone else on behalf of RTF to be
approvable. (Hale, Vol. 2, pp. 280-81; Carter, Vol. 10, p. 1791).

ii. UNC’s Primary Site in the Research Triangle Park

214. The RTP is an approximately 7000-acre university
research park located in Durham and Wake Counties,
with 5,600 acres, or 80 percent, located in Durham County.
(Levitan, Vol. 5, pp. 774, 799-800). There are currently no
people living in the RTP. (Id. at 897).

215. Scott Levitan is the President and CEO of the
Research Triangle Foundation (“RTF”), a position he has
held for approximately five years. (Id. at 769). In this posi-
tion, Mr. Levitan reports to the RTF Board, which includes
representatives of UNC, Duke, NC State University, and
North Carolina Central University. (Id. at 773-74).

216. The RTF is a 501(c)(4) entity founded approximately
63 years ago for the purpose of facilitating coordina-
tion among UNC, Duke, and NC State University and to
enhance the wellbeing of the residents of North Carolina.
(Id. at 769-70). The RTF administers the activities of the
RTP Owners and Tenants Association (“O&T”). (Id. at 770).
The RTF also owns certain property within the RTP. (Id.).

217. There are two types of zoning within the RTP:
Science Research Park (“SRP”) and Science Research
Park — Commercial (“SRP-C”). (Id. at 777-78). SRP-C zon-
ing is more lenient than SRP zoning but only covers 101
acres in RTP known as the RTP Hub, which is a mixed-use
development intended to serve as a “town center” for RTP.
(Id. at 780-81). The Hub includes Boxyard, a retail center
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containing food and retail vendors; Frontier, an innova-
tion campus for startups and emerging companies; resi-
dential multi-family apartments; and other businesses not
focused on scientific research. (Id. at 781, 829-31).

218. There are also restrictive covenants covering RTP
that restrict the property to certain uses. (Jt. Ex. 1, pp.
191-255). According to Mr. Levitan, these restrictive cov-
enants do not currently permit the development of a hos-
pital at UNC’s primary site. (Levitan, Vol. 5, p. 785).

219. The primary site for UNC Hospitals-RTP is adjacent
to the RTP Hub. (Id. at 783-84). In the recent past, the RTF
allowed a parcel of property adjacent to the RTP Hub to
be rezoned from SRP to SRP-C to allow the development
of a fire station in Durham County. The RTP also allowed a
text amendment to the RTP restrictive covenants to allow
a school on a particular parcel in Wake County. (Id. at
782-83, 895-96).

220. David Meyer is a 35-year resident of Durham County
in addition to his healthcare planning expertise. Mr. Meyer
opined that UNC’s location adjacent to the RTP Hub made
sense from a health planning perspective. He likened UNC
Hospitals-RTP to REX Hospital’s adjacency to Cameron
Village in Raleigh, now known as the Village District, to
support the notion that a hospital being adjacent to a
multi-use district in the midst of a highly populated area
is sensible. (Meyer, Vol. 7, pp. 1274-76, Vol. 8, pp. 1389-91).

221. Initially, UNC explored purchasing a site owned by
Keith Corp. within the RTP, but not adjacent to the RTP
Hub, and having the site rezoned to allow UNC to build a
hospital there. When approached by Keith Corp. about this
proposal, Mr. Levitan was not comfortable setting a prec-
edent of SRP-C zoning in areas other than the Hub; how-
ever, Mr. Levitan eventually suggested that UNC approach
Highwoods about purchasing its property adjacent to the
Hub. (Levitan, Vol. 5, pp. 832, 839-42).

222. Mr. Levitan discussed UNC using the Highwoods Site
for its proposed hospital at a [11 February] 2021, RTF
Development Committee meeting. (Jt. Ex. 119; Levitan,
Vol. 5, pp. 843-44). Following that meeting, Mr. Levitan
emailed members of the RTF Development Committee
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who were not affiliated with either Duke or UNC and
obtained their approval to continue cooperating with
UNC’s proposal. (Jt. Ex. 117; Levitan, Vol. 5, pp. 844-49).

223. In particular, RTF Board member Smedes York stated:
“I believe this could be positive as it ‘anchors’ the location
without changing the ‘sizzle’ of the Hub area. We need the
‘personality’ of Boxyard and other parts of what we have
planned. Rex Hospital’s previous location was adjacent to
Cameron Village which was a positive.” (Jt. Ex. 117).

224. To change the zoning of the primary site, UNC would
need to seek approval for rezoning from Durham County
and would also need to seek approval from the RTP O&T
to amend the restrictive covenants. (Levitan, Vol. 5, p. 785,
798). To Mr. Levitan’s knowledge, there has never been a
healthcare facility like a hospital permitted in the RTP. (Id.).

225. Although the ultimate decision to allow the develop-
ment of UNC Hospitals-RTP on the Highwoods Site is up
to the RTP’s O&T, Mr. Levitan has already begun the pro-
cess of running the proposal through the relevant com-
mittees for a recommendation to the RTP’s O&T. UNC'’s
proposal was first brought before the RTF Development
Committee. Mr. Levitan believed he “had the imprimatur
of the Development Committee to continue conversations
in support of the hospital application on the part of the
foundation . . . .” (Id. at 796-97). Based on this direction
from the Development Committee, Mr. Levitan cooper-
ated with UNC in its efforts to build a hospital within the
RTP. (Jt. Exs. 15, 42; Levitan, Vol. 5, pp. 837-38).

226. Mr. Levitan did not discuss his letter of support with
the RTF Board or Development Committee before signing
it, as he is frequently asked to sign letters of support and
does not generally bring those to the RTF Board or other
committees for review. (Levitan, Vol. 5, p. 799).

227. Mr. Levitan gave conflicting testimony about whether
he was aware Duke might be applying for the same need
determined assets in Durham County as UNC. (Compare
Levitan, Vol. 5, pp. 786-87 with pp. 822-23). Despite Mr.
Levitan’s apparent confusion, this Tribunal finds that
Mr. Levitan appears to have been aware that Duke may
have a conflicting interest with UNC’s proposed hospital,
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based on his [11 February] 2021 email to certain members
of the RTF Development Committee. In this email, Mr.
Levitan noted he was “[k]eeping conflicted folks out of the
conversation”—i.e., people who were affiliated with either
Duke or UNC—and sought their approval to recommend
the Highwoods site to UNC. (See Jt. Ex. 119).

228. Mr. Levitan’s Letter of Support indicated that the RTF
supported UNC’s Application; however, it did not make
any reference to the property being rezoned or restrictive
covenants being amended. (Id.; Hale, Vol. 2, pp. 280-82). At
the time the letter was submitted, Mr. Levitan understood
the letter would be used “as support for UNC’s certificate
of need application for a hospital in RTP.” (Levitan, Vol. 5,
pp. 790-92).

229. UNC reasonably believed its statements regarding the
zoning of the primary site were accurate at the time UNC
submitted its Application. In an email to Scott Selig and
Tallman Trask, Levitan stated, “I think Duke is going to
need to pursue its interests in this matter, but based on
the direction from the DevComm meeting, we have coop-
erated with this initiative.” (Jt. Ex. 42; Hale, Vol. 2, pp.
283-287). Similarly, in a [20 May] 2021 meeting of the RTF
Development Committee, the meeting minutes reflected
that at a prior meeting, that “committee suggested to UNC
that they could pursue extending the SRP-C zoning across
the street if Highwoods was interested in selling their
land.” (Jt. Ex. 15; Hale, Vol. 2, pp. 287-88).

230. The Agency’s Team Leader Ms. Hale did not review
any documents prior to the Agency decision that sug-
gested UNC would not be able to have the primary site
rezoned or the restrictive covenants amended. (Hale, Vol.
2, p. 291).

231. On or about [13 May] 2021, the Triangle Business
Journal published an article discussing UNC’s proposed
new hospital in the RTP. (Jt. Ex. 130; Levitan, Vol. 5, p.
808). Following the publication of this article, Mr. Levitan
was asked by the RTF Executive Committee to clarify
his letter of support. (Levitan, Vol. 5, pp. 804, 816). The
Executive Committee gave Mr. Levitan the language to
include in his second letter verbatim. (Levitan, Vol. 5, pp.
808, 813-14, 827-28).
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232. At the hearing and at his deposition, Mr. Levitan used
the terms “clarify,” “rescind,” and “withdraw” interchange-
ably to mean the same thing. (Levitan, Vol. 5, p. 816).
Given the text of the [12 July] 2021 Letter and Mr. Levitan’s
testimony, the [12 July] 2021 Letter was a clarification of
the RTF’s position on the UNC Application, rather than a
rescission or withdrawal of support.

233. After the RTF Executive Committee decided a clari-
fying letter should be sent to the Agency, Mr. Levitan sent
an email to the Agency stating that his letter of support,
which he described as “an outdated correspondence” was
included in the UNC Application. In that email, Mr. Levitan
asked to speak with either Ms. Inman or Lisa Pittman, the
Agency'’s Assistant Chief of Certificate of Need, regarding
“the process and deadlines for submitting comment on
UNC Health’s application.” (Duke Ex. 200; Hale, Vol. 3, pp.
332-33; Levitan, Vol. 5, pp. 810, 812-13).

234. Mr. Levitan subsequently spoke with Ms. Inman, who
informed him that the deadline for submitting public com-
ments to the CON Section had passed. Ms. Inman told Mr.
Levitan he could still submit a letter and that she would
“make every effort” to ensure it was seen by the CON
Section. (Levitan, Vol. 5, p. 810).

235. After speaking with Ms. Inman, Mr. Levitan sent his
second letter, dated [12 July] 2021 to the Agency. (Jt. Ex.
46). Mr. Levitan submitted his [12 July] 2021 letter to the
Agency after the end of the public comment period in this
Review. (Hale, Vol. 2, pp. 283, 308-09, 336). Mr. Levitan
stated in the [12 July] 2021 Letter, in relevant part, that
he was “writing to clarify [his] prior letter dated 13 April
2021,” and that “[u]ntil a certificate of need has been
awarded and any appeals to the determination of the
Healthcare Planning and Certificate of Need Section have
been exhausted, RTF will not consider a zoning change
for the proposed site in RTP.” (Jt. Ex. 46; Levitan, Vol. 5,
pp. 818-19).

236. In a [3 September] 2021, letter to Jud Bowman,
Chairman of the RTF Board, Vincent Price, President
of Duke University, characterized Duke’s position on the
[12 July] 2021 Letter as follows:
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[Mr. Levitan] then sent a follow up letter on July 12th
to the State CON analyst stating that the Foundation
would not consider a zoning change until after the
CON determination and any appeals. This second
letter is also deeply troubling. It did not withdraw
the endorsement by RTF of UNC’s application. It
continued to support placing a hospital within the
RTP. It was also provided outside the prescribed
public comment period, so cannot by law be consid-
ered by the State; thus, its purpose is unclear to me.

(Jt. Ex. 25).

237. Though the Agency received Mr. Levitan’s [12 July]
2021 Letter, the Agency did not consider Mr. Levitan’s
second letter, and did not include the letter as part of the
Agency File because the letter was submitted after the
end of the public comment period. (Jt. Ex. 91; Hale, Vol. 1,
pp. 177-78, 308-09, 336, 339). Mr. Levitan advised the RTF
Executive Committee that he had submitted the clarifying
letter and that it was submitted outside the public com-
ment period. (Levitan, Vol. 5, pp. 814-15).

238. At the hearing, Mr. Levitan opined that UNC’s descrip-
tion on page 115 of the UNC Application regarding the
zoning of the primary site was accurate. (Id. at pp. 833-38).

iii. Issues Raised by Duke Regarding UNC’s Proposed
Sites

239. Duke’s Comments raised issues regarding UNC’s pri-
mary site and pointed to UNC’s statement that rezoning
was needed. Duke indicated that “the rezoning will require
not only Durham County approval but also compliance
with the applicable covenants and restrictions affecting
Research Triangle Park to which the site is subject,” and
attached the RTP restrictive covenants to its comments.
(Jt. Ex. 1, pp. 185, 191-255).

240. Duke had no knowledge or factual basis to support its
comments regarding the UNC Application’s primary site
or conformity with Criterion (12).

241. Duke provided no expert testimony in support of its
contention that the UNC Application was nonconforming
with Criterion 12. (Sandlin, Vol. 6, p. 955).
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242. Catharine Cummer was the only fact witness Duke
called in its case. Ms. Cummer serves dual roles as regula-
tory counsel and in strategic planning for Duke and has
primary responsibility for ensuring the preparation of all
CON applications submitted by Duke. (Cummer, Vol. 3,
pp. 410-11). Ms. Cummer was not tendered or accepted
as an expert witness in this case. Ms. Cummer has never
been qualified as an expert witness in any kind of case.
She has no expertise in finance, is not a clinician and has
never served as a healthcare or certificate of need con-
sultant. Ms. Cummer has never been employed as a proj-
ect analyst or in any other capacity by the Agency. She
has never served on the SHCC or its subcommittees.
(Cummer, Vol. 4, pp. 579-82). Ms. Cummer is not on the
Real Estate Development Committee or any other com-
mittee of the RTF Board. She is not a member of the RTF
Board of Directors. (Id. at p. 647).

243. Duke included multiple pages of comments regard-
ing the primary and alternative sites proposed by UNC
and its conformity with Criterion 12. Duke also included
a copy of the RTP Restrictive Covenants in its Comments
against the UNC Application. (Id. at pp. 638-39; Jt. Ex. 1,
pp. 191-255). Ms. Cummer was sent a copy of the RTP
Restrictive Covenants from Dr. Monte Brown. (Cummer,
Vol. 4, p. 645).

244. Duke relied heavily upon its Comments filed against
the UNC project as a purported basis for alleging Agency
error in this matter and argued that the Agency failed
to appropriately consider its Comments, in particular
those comments regarding Criterion 12. In its Comments,
Duke alleged:

Notably, the Board [Research Triangle Foundation
Board] has historically denied all rezoning applica-
tions to allow for health care facilities. In fact, DUHS
is informed and believes that UNC has previously
asked for permission to put a healthcare facility on
the RTP campus itself, which was denied.

(Jt. Ex. 1, p. 185).

245. Ms. Cummer was primarily responsible for the prepa-
ration of the Duke Comments regarding Criterion (12). On
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cross-examination, contrary to the above Comment, Ms.
Cummer admitted she had no personal knowledge regard-
ing any prior applications for rezoning related to health-
care facilities at the RTP and had no personal knowledge
regarding what other applications, if any, had been sub-
mitted by UNC to the RTP. (Cummer, Vol. 4, pp. 646-49).

246. Instead, Ms. Cummer relied upon a discussion with
Scott Selig, Vice President of Real Estate and Capital
Assets for Duke University and a designated member
of the Real Estate Development Committee of the RTE,
for the factual basis of Duke’s contentions in its Comments
to the Agency. (Cummer, Vol. 4, pp. 646-47).

247. On cross-examination, Ms. Cummer’s testimony
was impeached by the following deposition testimony of
Mr. Selig:

Question: Okay. Well, regardless of who prepared
it, there’s a statement in here, right here it says,
‘Notably, the board has historically denied all rezon-
ing applications to allow for healthcare facilities.” Is
that accurate?

Answer: I have no idea.

Question: Okay. Can you recall a time when the RTF
board has denied rezoning for a healthcare facility?

Answer: No.

Question: Okay. The following sentence says, ‘In
fact, UNC has previously asked for permission to
put a facility on the RTP campus itself, which was
denied.’ Is that accurate?

Answer: I have no idea.

Question: Do you know anything about UNC asking
permission to put a facility on the RTP campus itself
being denied?

Answer: No.

(Jt. Ex. 157, p. 140; Cummer, Vol. 4, pp. 646-51). After such
impeachment, Ms. Cummer agreed that she would defer to
Mr. Selig’s personal knowledge of such questions regarding
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the history of the RTF and any submissions, approvals or
denials made for zoning. (Cummer, Vol. 4, p. 652).

248. Ms. Cummer then testified that Dr. Monte Brown,
Vice President of Administration for the Duke University
Health System, had provided her with the factual basis
for those representations made by Duke to the Agency.
However, on cross-examination, Ms. Cummer’s testimony
was impeached with the following deposition testimony
of Dr. Brown:

Question: And with respect to the primary site in the
RTP, why do you say that was not a viable site?

Answer: Because we had always been told, the
entire time I was here at Duke, that you can’t put
healthcare in the RTP.

Question: Who had told you that?

Answer: I don’t know. It's kind of folklore. Scott
[Selig], Tallman [Trask], my predecessor, we had
always stayed out of it.

(Jt. Ex. 147, p. 39; Cummer, Vol. 4, p. 6564). Ms. Cummer
acknowledged that she did not speak with any other
persons regarding the content of this section of the
Comments. (Cummer, Vol. 4, p. 655).

249. At hearing, Dr. Brown could not recall the factual
basis supporting Duke’s contention in this regard. (Brown,
Vol. 10, pp. 1630, 1634).

250. Despite Duke’s comments opposing the proposed
site for UNC Hospitals-RTP, Dr. Brown sent an email
communication to other Duke representatives calling the
UNC primary location a “prime location.” (Jt. Ex. 12). Dr.
Brown also sent an email stating that “DUHS honored the
RTP rules and has purchased land at Page Road and Green
Level Road to accomplish its goals outside the RTP. Had
the RTP allowed for medical, we likely would have chosen
differently.” (Jt. Ex. 17).

251. Dr. Brown acknowledged he made no investigation or
inquiry whether the zoning for the primary site proposed
by UNC could be modified by the Durham County zoning
authorities. (Brown, Vol. 10, p. 1633).
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252. The unrefuted factual testimony from UNC estab-
lished that there was no factual basis supporting Duke’s
contention that UNC had previously sought permission
to put a healthcare facility on the RTP campus and was
denied. In its Response to Comments, UNC disputed
Duke’s statements regarding UNC’s primary site as UNC
was “‘not aware of the Research Triangle Foundation
Board purportedly historically denying all rezoning appli-
cations to allow for healthcare facilities[,]” nor was UNC
“aware of any situation in which it asked for permission to
put a healthcare facility on campus.” (Jt. Ex. 1, p. 320). Ms.
Hadar testified unequivocally, that UNC has not previously
sought to put a facility on the RTP campus prior to the
UNC Hospitals-RTP Application. (Hadar, Vol. 8, p. 1467).

253. Moreover, Ms. Hale’s testimony established that a
project analyst may, but is not required to, research infor-
mation outside of the application to understand what is
contained in an application. (Hale, Vol. 1, p. 193). Ms. Hale
was aware of the Agency doing such additional research
in one other review—the 2016 Wake County MRI Review.
(Hale, Vol. 1, pp. 194-97). While zoning ordinances, real
estate deeds, and restrictive covenants may be pub-
lic documents that the Agency could locate and review,
the Agency was not required to do so and did not feel the
need to do so with respect to UNC’s primary site. (Hale,
Vol. 1, pp. 197-98, Vol. 2, pp. 300-01). Further, the Agency
does not request additional information from applicants
who are involved in a competitive review. (Hale, Vol. 2,
pp. 277-78).

iv. The Alternate Site Identified in the UNC Application

254. UNC also identified an alternate site for its proposed
new hospital. (Jt. Ex. 4, p. 114, n. 30). The alternate site is
located along Highway 70 in Durham County and would
not require any rezoning. (Id. at 515-16). The alternate
site is also close to power, water, and sewer services. (Id.
at 516).

255. Duke raised concerns about UNC’s alternate site in
its Comments alleging the following: “However, that site
has even more fundamental obstacles to development
than the primary site. . . . The bigger issue, however, is
that the alternate site will be rendered unavailable for the
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proposed use by a NCDOT highway project in planning
stages. . ..” (Jt. Ex. 1, p. 186). For that reason, Duke took
the position in its Comments that UNC’s alternate site
is not a viable possible location for UNC Hospitals-RTP.
(Cummer, Vol. 4, p. 661).

256. By letter dated [3 September] 2021, during the
Agency’s review of the UNC and Duke Applications,
Dr. Vincent Price, President of Duke University, sent a
four-page letter to the Chair of the Board of Directors
for the Research Triangle Foundation, Jud Bowman (“Dr.
Price Letter”). (Jt. Ex. 25). In his letter, Dr. Price aired sev-
eral grievances regarding the UNC