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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

R A L E I G H  

JAMES J. BOOKER AND OREN W. McCLAIN v. KOYT W. EVERHART 
AND KOYT W. EVERHART, SR., AND WIFE, BEATRICE M. EVER- 
HART 

No. 7621SC808 

(Filed 20 April 1977) 

Bills and Notes 20- holder of negotiable promissory note - verified 
complaint - affidavit of pa,yee - failure to show nonexistence of issues 
of material fact 

Where plaintiffs' verified complaint stated a claim by the holders 
of a negotiable promissory note against the maker of the note, alleged 
assignment of the note by the payee for good and valuable considera- 
tion and agency for collection purposes, and had appended thereto the 
signed note, guaranty, assignment and agency for collection purposes, 
defendant maker and guarantors of the note were not entitled to 
summary judgment where an affidavit of the payee presented in opposi- 
tion to  the verified complaint failed to show the nonexistence of issues 
of material fact but instead raised issues of fact concerning the 
validity and purported revocation of the assignment. 

Rules of Civil Procedure iS 19- note executed bv husband to wife- 
wife's assignment - husband's default - wife not necessary party to 
action 

Where plaintiff attorneys represented the wife in arriving a t  a 
property settlement with her estranged husband, the husband executed 
a promissory note to the wife which his parents guaranteed, the wife 
assigned one-third of the amount of the note to plaintiff attorneys, and 
the husband subsequently refused to make payments on the note, the 
wife was not a necessary party in plaintiffs' action on the note insti- 
tuted against the husband and the parents. 
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3. Army and Navy g 1; Trial g 3- defendant in  service-continuance 
denied - no error 

The trial court did not e r r  in denying defendants' motion for  a 
stay or  continuance made pursuant  to  the Soldiers' and Sailors' Civil 
Relief Act of 1940 because defendant husband was stationed in the  
Philippines, since defendant volunteered for  the service 14 months 
a f te r  the present action was instituted; there was no showing that  de- 
fendant requested leave or  would not be able to  obtain leave to  be pres- 
ent  a t  trial;  there was no showing that  defendant would be prejudiced 
or  his rights would be materially impaired by his absence, particularly 
in  view of the fact that  his deposition was taken prior to  his enlistment 
in  the Navy, in the presence of counsel fo r  both parties to the litigation. 

4. Rules of Civil Procedure 8 26- defendant in Philippines -motion for  
deposition - cost placed on movant - motion quashed 

Where defendants sought to  take the deposition two weeks before 
t r ia l  of one defendant who was stationed with the Navy in the Philip- 
pines, the trial court did not abuse i ts  discretion in requiring defend- 
an t s  to  advance plaintiffs' counsel's travel and living expenses to  en- 
able his presence a t  the deposition o r  in ordering, in the alternative, 
tha t  should defendants fail  to  provide the expense money, their notice 
t o  take defendant's deposition be quashed, since the court determined 
t h a t  two weeks was insufficient time to allow plaintiffs to engage local 
counsel and acquaint such counsel with the case; the party to be 
deposed failed to  notify the court of his impending military duty and 
overseas service; he failed to have his deposition taken prior to  volun- 
teering for  the Navy and being shipped overseas; he had already given 
a deposition in  the case; and the court found t h a t  taking defendant's 
deposition would constitute unreasonable annoyance and oppression 
while placing undue burden and expense on the  plaintiffs. 

5. Uniform Commercial Code 1 27- action on note-rights of third 
person - claiming by defaulting party and guarantors improper 

Where plaintiff attorneys represented the wife in  arriving a t  a 
property settlement with her estranged husband, the  husband executed 
a promissory note to  the wife which his parents guaranteed, the wife 
assigned one-third of the amount of the note to plaintiff attorneys 
and designated them a s  agents for  collection, the husband subsequently 
refused to make payments on the note, and plaintiffs instituted this 
action against the husband and his parents, the t r ia l  court properly 
excluded evidence of the attorney-client relationship between the wife 
and plaintiffs and its legality, since that  issue involved a claim or  
defense held by the wife who was not a par ty to the action against 
plaintiffs, and defendants could not raise her possible claim a s  a 
defense against the holders of the  note. G.S. 25-3-306. 

6. Principal and Agent 8 3- agency coupled with interest -agency ir- 
revocable - evidence of revocation excluded 

Where plaintiffs were given a one-third interest in  the note 
sued upon a s  well a s  authority t o  collect the note, their agency was  
coupled with an interest and was therelore irrevocable; since evi- 
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dence of revocation of agency would have been of no effect, exclusion 
of such evidence was harmless in an  action to recover on the note. 

7. Bills and Notes $? 19- defenses of undue influence and duress - hear- 
say evidence - exclusion proper 

In  an action to recover on a note the trial court did not err  in 
refusing to allow into evidence testimony pertaining to the defenses 
of undue influence and duress where the only evidence of threats was 
hearsay and there was no evidence that  the alleged threats came from 
plaintiffs. 

8. Bilk 2nd Mstgs 9 19- promissory note - execution under dureas - 
insufficiency of evidence 

Where defendant husband sold parcels of property jointly owned 
by him and his wife by forging his wife's name on the deeds, and 
defendant subsequently entered into a property settlement agreement 
~ 5 t h  the wife whereby she quitclaimed her interest in the property 
in return for a promissory note executed to her for a named sum, de- 
fendants' contention that the husband was coerced into executing the 
note by threats and pressure from the plaintiffs, who were the wife's 
attorneys, to have him criminally prosecuted and disbarred for the 
forgeries is  without merit, since the only competent evidence concern- 
ing that  issue was that in negotiating the property settlement, plain- 
tiffs informed the husband that they knew he had signed his wife's 
name on the deeds unknown to her; they intended to protect her inter- 
est; that  to do so they had prepared a letter to be sent to  savings 
and loan associations involved in the real estate transactions inform- 
ing them of the wife's legal interests in the property; and such action 
did not amount to duress but merely demonstrated an intent to en- 
force rights believed, in good faith, to belong to plaintiffs' client. 

9. Rules of Civil Procedure 1 50- party having burden of proof - recov- 
ery not dependent on credibility of witnesses-directed verdict proper 

A directed verdict for the party with the burden of proof is not 
improper where his right to recover does not depend on the credibility 
of his witnesses, and the pleadings, evidence and stipulations show 
that there is  no genuine issue of fact for jury consideration. 

10. Bills and Notes 1 20- action on promissory note - directed verdict 
proper 

Trial court in an action on a promissory note properly granted a 
directed verdict in plaintiffs' favor where defendants' own evidence 
established default on the note and indorsement of the note and de- 
livery to plaintiffs; moreover, claims and defenses of a third person 
not a party to the action which defendants attempted to  raise on 
their own behalf did not constitute genuine issues for jury determina- 
tion, nor did defendants carry their burden of proof in showing the 
affirmative defenses of failure of consideration, duress and undue 
influence. 

APPEAL by defendants from Rousseau, Judge.  Judgment en- 
tered 29 April 1976 in Superior Court, FORSYTH County. Heard 
in the Court of Appeals 15 March 1977. 
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This appeal stems from a complex series of proceedings and 
circumstances involving the divorce of defendant Koyt Ever- 
hart, Jr. (Koyt, Jr .) ,  and Jane Crater Everhart (Jane). On 
1 May 1972 Koyt, Jr., and Jane entered into a deed of separa- 
tion and property settlement, with Jane being awarded custody 
of their minor son and $900.00 a month alimony and child sup- 
port. Prior to the divorce, Koyt, Jr., who was a licensed attor- 
ney, and Jane, who was attending graduate school, engaged in 
the real estate development business. Koyt, Jr., purchased land 
in both their names, had houses built on the land, and then sold 
the houses and lots to homebuyers. Jane would oversee the in- 
terior decoration and finishing of the houses. 

After the divorce and a t  some time prior to August, 1972, 
Koyt, Jr., obtained custody of the son through civil action and 
informed Jane of his intent to cease further alimony and child 
support payments. On or about 3 August 1972 Jane first met 
with plaintiff Booker, an attorney, seeking legal advice concern- 
ing the return of her son and continuation of support payments. 
At that time Jane had no income or funds with which to pay 
hourly attorney's fees. At the subsequent trial in this matter, 
plaintiffs' evidence tended to show that Booker agreed to repre- 
sent Jane on a one-fourth contingency fee basis but that he 
would have to consult with his law partner, co-plaintiff Mc- 
Clain, before firming up the fee arrangement. After that con- 
sultation Booker informed Jane that a one-third contingency 
fee would be required because representation of her would likeIy 
cause a diminution of his partner's substantial real estate prac- 
tice with Koyt, Jr.'s father, who was also in the real estate de- 
velopment and home buiIding business. Jane agreed. 

Plaintiffs discovered that Koyt, Jr., had sold twenty-two 
parcels of property jointly owned by Koyt, Jr., and Jane by 
forging her name on the deeds. Jane had been unaware of these 
transactions when the original separation agreement between 
her and Koyt, Jr., had been executed. 

Plaintiffs instituted negotiations with Koyt, Jr., and his 
counsel. The results were twofold. First, custody of the child 
was restored to Jane, and support payments were resumed. 
Secondly, a supplemental property settlement was agreed to, 
whereby Jane quitclaimed her interest in the twenty-two par- 
cels of property valued a t  approximately $500,000.00 in return 
for a promissory note executed on 30 October 1972 to Jane or 
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her order in the amount of $150,000.00 payable in eighteen 
yearly installments without interest. Plaintiffs required security 
on the note. To that end Koyt, Jr., obtained a guaranty from 
his parents, who are co-defendants in the present action. The 
guaranty, endorsed by the parents, was attached to the note. 

On 6 December 1972 Jane signed a paper which was then 
attached to the note and which assigned to plaintiffs a one-third 
interest in the notes "[flor services rendered and for future col- 
lection services that might be rendered . . ." and which also 
designated them as agents for the collection of the yearly in- 
stallments. Jane also delivered the note into the possession of 
the plaintiffs. Koyt, Jr., made the first payment of $12,500.00 
by its due date of 31 December 1972. Plaintiffs retained one- 
third of that amount and delivered the remainder to Jane. 

By 31 December 1973 Jane apparently experienced a change 
of heart. She allegedly wrote plaintiffs informing them that she 
no longer desired their representation and no longer required 
them as agents for collection purposes. She also purportedly 
cancelled the debt on a copy of the note. Koyt, Jr., notified 
plaintiffs that he would make no further payments on the note. 
When the installment came due and was not paid, plaintiffs 
notified the guarantors that their principal had defaulted. No 
payment was forthcoming, whereupon plaintiffs declnr4 the en- 
tire amount due as provided in the note and instituted suit 
against Koyt, Jr., and his parents. 

In their verified complaint of 8 March 1974, plaintiffs 
alleged that defendants owed them $137,500.00 on the promis- 
sory note executed by Koyt, Jr., and guaranteed by the parents. 
One-third ($45,833.33) was due them as assignees of the note, 
and two-thirds ($91,666.67) was due them on behalf of Jane, 
who had authorized them to collect. Prior to answering, the 
defendants moved to dismiss on the grounds of failure to state 
a claim upon which relief could be granted and for failure to 
join a necessary party. In support of their motion, defendants 
submitted an affidavit by Jane which stated that plaintiffs un- 
dertook her representation without setting a fee, that later a 
one-fourth contingency fee was set, and that subsequently plain- 
tiffs increased the fee to one-third of any property settlement 
reached with Koyt, Jr. Jane further stated that she thought 
the fee was too high, but she acquiesced. Prior to the suit she 
decided the promissory note was unfair and therefore cancelled 
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her copy of the note and allegedly terminated the plaintiffs' 
collection authority. Defendants' motion was denied, 

The defendants filed their answer in May, 1974, admitting 
execution of the note and guaranty but alleging duress, failure 
of consideration, invalidity of the assignment, and illegality of 
the fee arrangement. Sometime after May, 1974, plaintiffs took 
Koyt, Jr.'s deposition. His counsel was present and asked ques- 
tions. At sometime prior to May, 1975, Koyt, Jr., volunteered 
for military service in the Navy. On 26 May 1975 he was as- 
signed to duty in the Philippines, where he remained through 
trial. 

On 2 December 1975 plaintiffs moved for summary judg- 
ment. The trial court granted defendants a continuance until 
after 1 January 1976 as to hearing on plaintiffs' motion. In 
the latter part of January plaintiffs renewed their motion for 
summary judgment, to which defendants filed response on 26 
January 1976. On 30 January 1976 defendants moved that the 
case be entirely removed from the trial calendar pursuant to 50 
U.S.C. App., Section 521 (the Soldiers' and Sailors' Civil Relief 
Act of 1940), on the grounds that defendant Koyt, Jr., would 
be absent from trial. On 20 February 1976 the trial court de- 
nied plaintiffs' motion for summary judgment, denied defend- 
ants' motion to remove, and, on its own motion, set trial for 
26 April 1976 because plaintiffs and defendants could not agree 
on a trial date, 

On 1 April 1976, a month after the trial date had been 
set and one month prior to trial, defendants gave notice to 
take Koyt, Jr.'s deposition on 13 April 1976 a t  Subic Bay in 
the Philippines. Plaintiffs immediately sought a protective or- 
der requesting approximately a $9,000.00 payment from defend- 
ants to cover traveI expenses and attorney's fees for attending 
Koyt, Jr.'s deposition. On 9 April 1976 the trial court granted 
a protective order, required defendants to advance $2,500.00 to 
plaintiffs for travel expenses, and, in the alternative, quashed 
the notice to take deposition should defendants fail to make the 
advance. 

Defendants did not make the advance, and therefore Koyt, 
Jr.'s deposition was not taken. At trial evidence was presented 
by both plaintiffs and defendants. At the close of evidence the 
trial court granted plaintiffs' motion for a directed verdict and 
entered judgment for plaintiffs in the amount of $45,833.33 plus 
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interest. That award represented plaintiffs' interest in the note. 
The trial court dismissed the claim as to the amount due Jane. 
Defendants appealed. 

Hudson, Petree, Stockton, Stockton & Robinson, by Nor- 
wood Robinson and Steven E. Philo, for plaintiffs. 

Womble, Carlyle, Sandridge & Rice, by Allan R. Gitter and 
William C. Raper, for defendants. 

BROCK, Chief Judge. 
Defendants bring forward seven assignments of error for 

argument on appeal. In the seventh assignment of error defend- 
ants contend that the trial court erred in denying their motions 
to dismiss the action. This argument is without merit. 

Defendants made their motions under G.S. 1A-1, Rule 
12(b) (6) for failure to state a claim upon which relief could 
be granted and Rule 12(b) (7) for failure to join a necessary 
party. The motions were made prior to answer and were sup- 
ported by an affidavit from Jane. Since matters outside the 
pleadings were presented to the trial court, the motion under 
Rule 12(b) (6) is treated as one for summary judgment under 
G.S. 1A-1, Rule 56, and the test then is whether there exists 
a genuine issue of material fact and whether movant is entitled 
to judgment as a matter of law. Smith v. Smith, 17 N.C. App. 
416,194 S.E. 2d 568 (1973). 

[I] Plaintiffs' complaint was verified. On its face i t  stated a 
claim by the holder of a negotiable promissory note against the 
maker of said note. Appended to the complaint were the signed 
note, guarantee, assignment and indorsement to collect. The 
plaintiffs allege assignment from Jane for good and valuable 
consideration and agency for collection purposes. In counter- 
point to the verified complaint is Jane's affidavit which stated 
that the assignment represented a fee arrangement entered into 
and increased after plaintiffs had undertaken to represent Jane, 
making such assignment, defendants argue, illegal. The affi- 
davit also stated that Jane had revoked plaintiffs' agency. 

Whether the defendants could raise a third party's de- 
fenses to the assignment is discussed infra, but a t  a minimum 
Jane's affidavit, when measured against plaintiffs' verified 
complaint, serves only to raise issues of fact concerning the 
assignment and revocation of agency rather than show the 
nonexistence of issues of material fact. 
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[2] Defendants' motion to dismiss for failure to join a neces- 
sary party, namely Jane, was also properly denied. Plaintiffs' 
complaint states a claim by the holder of a negotiable instru- 
ment against the maker and guarantor. There is no showing on 
the face of the complaint nor in defendants' motion and sup- 
porting affidavit that Jane is a necessary party under G.S. 
1A-1, Rule 19(a),  united in interest with either party to the 
action, or that the claim cannot be determined without preju- 
dice to her rights under Rule 19 (b). 

[3] In their fifth assignment of error defendants contend that 
the trial court erred in denying a stay or a continuance in the 
proceedings after their motion made pursuant to 50 U.S.C. 
App., Section 521, the Soldiers' and Sailors' Civil Relief Act of 
1940. While the Act mandates a continuance of a trial where 
military service would cause a party to be absent, it also em- 
powers the trial judge to deny the continuance if, in his opin- 
ion, "the ability of the plaintiff to prosecute the action or 
defendant to conduct his defense is not materially affected by 
reason of his military service." The discretion lodged in the 
trial judge has been interpreted so as to prevent a party from 
using the provisions of the Act to shield his own wrongdoing 
or lack of diligence. Boone v. Lightne.~, 319 U.S. 561, 87 L.Ed. 
1587, 63 S.Ct. 1223 (1943), reh. denied 320 U.S. 809, 88 L.Ed. 
489, 64 S.Ct. 26 (1943) ; Graves v. Bednar, 167 Neb. 847, 95 
N.W. 2d 123, 75 A.L.R. 2d 1056 (1959) ; Glick Cleaning & 
Lawndry Co. v. Wade, 206 Ark. 8, 172 S.W. 2d 929 (1943). 

The facts before the trial court on the motion to stav the 
proceedings indicate that Koyt, Jr., was not called to military 
service but volunteered. He was shipped to the Philippines on 
26 May 1975, some fourteen months after the present suit was 
instituted against him on 8 March 1974. There is no showing 
in the affidavit Koyt, Jr., submitted in support of the motion 
that he requested leave or would not be able to obtain leave to 
be present a t  trial. Nor is there a showing in his affidavit, be- 
yond a mere conclusory statement, of the ways his defense 
would be prejudiced or his rights materially impaired by his 
absence. Furthermore, his deposition had been taken in May, 
1974, in the presence of counsel for both parties to the litiga- 
tion. Koyt, Jr., was a licensed attorney in North Carolina at  the 
time suit was brought and a t  the time he volunteered for mili- 
tary service, yet he took no steps to seek a speedy determina- 
tion of the case prior to reporting for active duty. 



N.C.App.1 COURT OF  APPEALS 9 

Booker v. Everhart 

The above-enumerated facts were incorporated in findings 
of fact by the trial court in its order denying the stay. The 
trial court also found that Koyt, Jr.'s absence would not ma- 
terially prejudice his defense. The court's findings were sub- 
stantially supported in the record. Koyt, Jr.'s attempted use 
of the Soldiers' and Sailors' Civil Relief Act was one of policy 
and strategy rather than one caused by the necessities of mili- 
tary service and, as such, was improper. Boone v. Lightne~,  
supra. The trial court did not abuse its discretion in denying 
the stay. 

[4] In their sixth assignment of error defendants argue that 
the trial court erred in quashing defendants' notice to take 
Koyt, Jr.'s deposition. On 24 February 1976 after denying de- 
fendants' motion for  a stay, the trial court set 26 April 1976 
as the trial day. Over a month later, on 1 April 1976, defend- 
ants gave notice that they intended to take Koyt, Jr.'s deposition 
on 13 April 1976 a t  Subic Bay in the Philippines. Upon plain- 
tiffs' motion the trial court entered a protective order pursuant 
to G.S. 1A-1, Rule 26(c), requiring defendants to advance 
plaintiffs' counsel's travel and living expenses to enable his 
presence a t  the deposition. In the alternative, the court ordered 
that, should defendants fail to provide the expense money, their 
notice to take deposition be quashed. 

The grounds stated by the trial court in rendering its order 
were that  the two weeks between notice and deposition date 
were insufficient time for plaintiffs to engage local counsel and 
sufficiently acquaint such counsel with the case; that Koyt, Jr., 
failed to notify the court of his impending military duty and 
overseas service; that he failed to have his deposition taken 
prior to volunteering for the Navy and being shipped overseas; 
and that he had already given a deposition in the case. From 
these findings the trial court found that taking Koyt, Jr.'s 
deposition would constitute unreasonable annoyance and oppres- 
sion while placing undue burden and expense on the plaintiffs. 
The trial judge's order under Rule 26(c) is discretionary and 
is reviewable only for abuse of that  discretion. 

Defendants argue that  the judge abused his discretion in 
that  his ruling denying a stay in the proceedings meant Koyt, 
Jr.'s absence a t  the trial. Therefore, the only way Koyt, Jr., 
could tell his side of the story was through a deposition. I t  is 
evident that  Koyt, Jr.'s deposition was not for discovery pur- 
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poses but was for the purpose of recording his testimony solely 
for his benefit a t  the trial. 

"Without intending to state a rule upon the subject, 
i t  may be said that where one party proposes to take the 
deposition of a witness at  a place far  distant from the 
place of trial, not as discovery but to be offered as evidence 
in the case, the testimony being for his sole benefit and 
not sought by the other party, it would ordinarily seem 
fair that he should bear the cost of taking it. If it appears 
to the court that the testimony is of such nature that it 
warrants the presence a t  the taking of the deposition of 
the attorney who is to t ry  the case it would seem also proper 
to include the traveling expenses of such attorney." 4 
Moore's Federal Practice, F 26.77, p. 548. 

The trial judge, under Rule 26(c), may protect a party 
when justice requires, and that discretion is certainly exer- 
cisable in impelling and unusual circumstances. Towe v. Sin- 
chir Refining Company, 188 F. Supp. 222 (D. Md. 1960). Here 
defendants seek to take the deposition of one of the defendants 
who is 10,000 miles away, who, as  a lawyer, has an understand- 
ing of legal procedure, and who took no action to secure his 
own deposition from the time his answer was filed in May, 
1974, until he was shipped abroad in May, 1975. We find no 
abuse of discretion in the trial court's protective order and the 
subsequent quashing of notice to depose when defendants chose 
not to comply. 

[q In defendants' assignments of error two through four, 
defendants argue that the court erred in excluding certain types 
of testimony. First, defendants attempted to introduce state- 
ments from Jane's affidavit and deposition pertaining to the 
attorney-client relationship between Jane and the plaintiffs. De- 
fendants contend that the testimony would show the relation- 
ship to be illegal. That being so, the assignment to plaintiffs 
of a one-third interest in the note would be void, and the assign- 
ment would not serve as  a basis for plaintiffs' action against 
defendants. 

We need not here decide the legality vel non of the attorney- 
client relationship between Jane and the plaintiffs. That issue 
involves a claim or defense held by Jane, a third party, against 
the plaintiffs. The suit before this Court is between the maker 
of a negotiable note and the holder of same. Under G.S. 25-3- 
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306(d) "[tlhe claim of any third person to the instrument 
is not otherwise available as  a defense to any party liable 
thereon unless the person himself defends the action for such 
party." The Official Comment to G.S. 25-3-306 explains: 

"The contract of the obligor is to pay the holder of the 
instrument, and the claims of other persons agaimt the 
holder are generally not his concern . . . The provision 
includes d l  claims for rescission of a negotiation, whether 
based on incapacity, fraud, duress, mistake, illegality, 
breach of trust or duty or any other reason." (Emphasis 
added. ) 

Jane has not intervened in this suit to allege her own claims 
or defenses against the plaintiffs. The defendants cannot raise 
her possible claim as defenses against the holder. Thus exclu- 
sion of her testimony pertaining to the illegality of the attorney- 
client relationship was not error. 

The defendants next argue that the trial court erred in not 
allowing the introduction into evidence of testimony concern- 
ing Jane" grant of agency to the plaintiffs and her purported 
revocation of same. If there was error in excluding testimony 
concerning revocation, it was harmless error. The assignment 
and authority to collect were executed in the same document, 
signed by Jane, and physically attached to the note. In the docu- 
ment Jane assigned to the plaintiffs a one-third interest in the 
note itself. She stated that the assignment was made in return 
for  services rendered and for future collection services that 
might be rendered by the plaintiffs. She also authorized all col- 
lections on the note to be made through them. 

[6] When agency is coupled with an interest, it becomes irre- 
vocable. Lee, N. C. Law of Agency and Partnership, 5 93. The 
power to collect a debt is not ordinarily considered as a power 
coupled with an interest. However, the authority to collect a 
debt is coupled with an interest "where the agent acquires an 
actual interest in the subject matter itself, as distinguished from 
the proceeds thereof, and in such case the power is considered 
to be irrevocable.'' 3 Am. Jur. 2d, 5 67, p. 469. Here the plain- 
tiffs were given a one-third interest in the note itself, as  well 
as  the authority to collect it. Their agency is coupled with an 
interest and is therefore irrevocable. Since evidence of revoca- 
tion would be of no effect, its exclusion would be harmless. 
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[7] In their third assignment of error concerning evidentiary 
rulings, defendants contend that the trial court erred in refus- 
ing to allow into evidence testimony pertaining to the defenses 
of undue influence and duress. The gist of defendants' argu- 
ment is that Koyt, Jr., was coerced into executing the note to 
Jane by threats and pressure from the plaintiffs to have him 
criminally prosecuted and disbarred for forging his wife's 
name to certain deeds. 

In Link v. Link, 278 N.C. 181, 194, 179 S.E. 2d 697, 704-05 
(1971), the Supreme Court stated : 

" 'Duress exists where one, by the unlawful act of another, 
is induced to make a contract or perform or forego some 
act under the circumstances which deprive him of the ex- 
ercise of free will.' (Emphasis added.) (Citations omitted.) 
Unquestionably, an essential element of duress is a wrong- 
ful act or threat. (Citations omitted.) Ordinarily, it is not 
wrongful and, therefore, not duress for one to procure a 
transfer of property by stating in the negotiations therefor 
that, unless the transfer is made, he intends to institute 
or press legal proceedings to enforce a right which he be- 
lieves, in good faith, that he has." 

Where there is no coercion amounting to duress, undue influence 
may exist when the transfer, performance or other action re- 
sults from the application of "moral, social or domestic" force 
such as  to prevent free exercise of will or true consent. Ibid. 
a t  196, 179 S.E. 2d at 706. 

The only evidence pertaining to threats was elicited from 
the testimony of Koyt, Jr.'s mother and father and was to the 
effect that Koyt, Jr., told them, on one hand, that he would 
be disbarred and prosecuted and, on the other, that Koyt, Jr., 
told his parents that he had been told he would be disbarred 
and prosecuted if he did not make the note and they did not 
guarantee it. As evidence tending to show the truth of the 
assertion that the plaintiffs had threatened Koyt, Jr., his par- 
ents' testimony is clearly hearsay and was properly excluded. 
1 Stansbury, N. C. Evidence, 5 138, pp. 459-60. Furthermore, 
none of the testimony excluded by the trial court shows that 
i t  was the plaintiffs who threatened or even suggested disbar- 
ment proceedings or forgery prosecution. 

181 The only competent evidence concerning this issue was that 
in negotiating the supplemental property settlement, plaintiffs 
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informed Koyt, Jr., and his counsel that they knew Koyt, Jr., 
had signed his wife's name on the deeds, unknown to her; that 
they intended to protect her interest; and that to do so they 
had prepared a letter to be sent to savings and loan associa- 
tions involved in the real estate transactions informing them 
of Jane's legal interests in the properties. Such action does not 
amount to duress but merely demonstrates an intent to enforce 
rights believed, in good faith, to belong to plaintiffs' client. 
Link v. Link, supra. Nor does such evidence establish undue 
influence in that a t  all times during the negotiations for the 
note and supplemental property settlement, Koyt, Jr., who was 
himself an attorney, was represented and advised by counsel. 

In the last assignment of error to be considered, defendants 
contend that the trial court erred in granting a directed verdict 
in plaintiffs' favor a t  the close of all evidence. They argue 
that by denying material allegations in the plaintiffs' complaint, 
by raising affirmative defenses, and by presenting evidence 
thereon, they are entitled to go to the jury based on the reason- 
ing in Cutts  v. Casey, 278 N.C. 390, 180 S.E. 2d 297 (1971). 
Defendants say that by denying material allegations in the com- 
plaint, issues of fact are raised upon which the plaintiffs have 
the burden of proof, and under Cutts the trial judge cannot 
direct a verdict in favor of a party with the burden of proof. 

191 While we adhere to the ruling in Cutts, we do not find 
defendants' arguments persuasive. In Cutts and the Cases cited 
by defendants employing the Cutts' rationale, a party with the 
burden of proof on a genuine issue may not have a directed 
verdict, even if his evidence is uncontradicted, where his right 
to recover depends on the credibility of his own witnesses. Id. 
A directed verdict for the party with the burden of proof, how- 
ever, is not improper where his right to recover does not depend 
on the credibility of his witnesses and the pleadings, evidence, 
and stipulations show that there is no "issue of genuine fact" 
for jury consideration. Price v. Conley, 21 N.C. App. 326, 204 
S.E. 2d 178 (1974). 

[ lo] The pleadings, evidence, and stipulations before the trial 
court estabish the following. Defendants denied plaintiffs' alle- 
gations that there had been an effective assignment of the note 
by Jane to plaintiffs and that plaintiffs were her agents. De- 
fendants tried to show that the assignment was based on an 
illegal contract, thus voiding it, and that Jane had revoked the 
agency. As discussed supra, G.S. 25-3-306 (d) prohibits the 
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maker of a note from asserting claims of a third person against 
the holder. These denials and proofs offered by defendants 
attempt to raise as  matters of defense to their own liability on 
the note, defenses and claims of Jane that tend to show the 
rescission of her negotiation of the note to plaintiffs. We do 
not here comment on the validity of Jane's claims except to say 
that defendants were not entitled to raise them and that Jane 
did not, a s  she could have done, intervene. Since defendants 
could not raise Jane's defenses and claims, those claims do not 
constitute genuine issues for jury determination. As to the other 
material allegation denied, that defendants had defaulted, Koyt, 
Jr.'s own testimony in the form of statements made by him in 
his deposition establishes that he was notified by plaintiffs 
that payment was due in December, 1973, and that he would 
make no further payments. The plaintiffs' burden on the issue 
of default was met for them by defendants' own testimony. 
Where the moving party's burden on an issue is met by the 
testimony of the opposing party, directed verdict on that issue 
is permissible. Price v.  Conley, supra. 

The pleadings, stipulations, and evidence properly before 
the trial court showed a promissory note made by Koyt, Jr., 
payable to Jane or her order that was technically sufficient to 
constitute a negotiable instrument under G.S. 25-3-104. Physi- 
cally attached to the note was a writing signed by Jane author- 
izing plaintiffs to collect the entire amount of the note. Since 
the writing purported to be "for collection purposes," i t  con- 
stituted a restrictive indorsement under G.S. 25-3-205. Defend- 
ants stipulated that the signatures on the note and guarantee 
were valid. They also stipulated that Jane signed the indorse- 
ment. Defendants' own testimony established that Jane had 
delivered the note into the possession of the plaintiffs. Delivery 
and indorsement make the plaintiffs holders of the note under 
G.S. 25-1-201 (20). A holder has the right to enforce payment 
in his own name. G.S. 25-3-301. In a suit on a negotiable in- 
strument, one who is a holder need only produce the instru- 
ment to recover on it, when the signatures are admitted. G.S. 
25-3-307 (2). 

Up to this point plaintiffs have established their right to 
recover on the notes through documents and the stipulations 
and testimony of the defendants. The only bar to their recovery 
occurs if the defendants establish a defense. G.S. 25-3-307 (2). 
Defendants have alleged failure of consideration, duress, and 
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undue influence. These defenses are affirmative defenses under 
G.S. 1A-1, Rule 8. Thus the burden of proof shifts to the de- 
fendants. With the right of the plaintiffs to recover established 
without recourse to the credibility of their own witnesses, a 
directed verdict under G.S. 1A-1, Rule 50, becomes proper 
against the defendants who have the burden on the affirmative 
defenses if their evidence is insufficient to carry those defenses 
to the jury. Sufficiency of evidence is a question of law to be 
determined by the court. Prevatte v. Cabbie, 24 N.C. App. 524, 
211 S.E. 2d 528 (1975). 

Here defendants alleged failure of consideration for the 
making of the note but failed to introduce any evidence to estab- 
lish that defense. Defendants did attempt to prove duress and 
undue influence. But for the reasons stated supra, the evidence 
offered to show unlawful or wrongful threats to Koyt, Jr., was 
inadmissible and properly excluded, while the remaining com- 
petent evidence was insufficient as a matter of law to establish 
either duress or undue influence. Since defendants' evidence was 
insufficient to create an issue of fact, directed verdict for the 
plaintiffs was proper. 

For the reasons stated above, the judgment of the court 
below is 

Affirmed. 

Judses PARKER and ARNOLD concur. 

RELIANCE INSURANCE COMPANY V. JAMES G. WALKER, KEN- 
NETH LEWIS, AND AETNA INSURANCE COMPANY 

No. 767SC784 

(Filed 20 April 1977) 

1. Appeal and Error 5 44.1- failure to file brief -failure to bring ex- 
ception forward 

The appeal of one defendant is dismissed for failure of such de- 
fendant to file a brief or  to bring forward any exception by an as- 
signment of error. Rules 10 (a)  and 14 (d) (2)  of the Rules of 
Appellate Procedure. 

2. Appeal and Error 5 7- right to appeal-party not aggrieved 
A person injured when a gun in an insured's truck discharged was 

not a real party in interest and entitled to appeal a declaratory judg- 
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ment determining whether the insured's automobile liability policy 
and his homeowner's policy provided coverage for insured's liability 
for such injury where the injured person has not yet established 
insured's liability for the injury. 

3. Insurance 1 90- automobile liability insurance - discharge of gun in- 
side vehicle - use of vehicle 

An injury to a person standing outside the insured's truck when 
a rifle on a permanently mounted gun rack inside the truck cab dis- 
charged arose out of the use of the truck within the meaning of an 
automobile liability policy since the transportation of guns was one 
of the uses to which the truck had been put, and the shooting 
was a natural and reasonable incident or consequence of the use of 
the truck and was not the result of something wholly disassociated 
from, independent of and remote from the truck's normal use. 

APPEAL by plaintiff and defendant Walker from Webb,  
Judge. Judgment entered out of session on 7 June 1976 in Su- 
perior Court, EDGECOMBE County. Heard in the Court of Appeals 
9 March 1977. 

This is a declaratory judgment action filed by plaintiff 
Reliance Insurance Company to determine liability for injuries 
sustained by defendant Walker while on the property of de- 
fendant Lewis. At the times herein involved, Lewis was in- 
sured by an automobile liability policy issued by plaintiff and 
by a homeowner's policy issued by Aetna. Plaintiff's policy pro- 
vided in pertinent part: 

"PART I-LIABILITY 
Bodily Injury Liability Coverage; Property  Damage Lia- 
bil i ty Coverage. To pay on behalf of the insured all sums 
which the insured shall become legally obligated to pay as 
damages because of : 
A. bodily injury, sickness or disease, including death re- 
sulting therefrom, hereinafter called 'bodily injury,' sus- 
tained by any person ; 

arising out of the ownership, maintenance or use of the 
owned automobile . . . 

Definitions. Under Part  1 : 

'use' of an automobile includes the loading and unloading 
thereof; . . . 19 
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Aetna's homeowner's policy provided in pertinent part: 
"This policy does not apply: 
1. Under Coverage E-Pemonal Liability and Coverage 
F-Medicd Payments to Others: 
a. to bodily injury or property damage arising out of the 
ownership, maintenance, operation, use, loading or unload- 
ing of: 

. . .  
(2) any motor vehicle . . ." 
On 28 October 1974, Lewis went hunting, driving his 1963 

Dodge pickup which contained a gun rack permanently mounted 
inside the rear window of the truck's cab. After finishing his 
hunting, Lewis placed his loaded rifle in the gun rack, returned 
home, and parked the truck in his driveway. Walker assisted 
Lewis in loading trash in the rear of the truck for delivery to 
a nearby depository. The loaded gun remained in the truck's 
gun rack because Lewis and Walker intended to go hunting 
again after disposing of the trash. 

After the trash was loaded onto the truck, Walker entered 
the cab on the passenger side and Lewis placed his three-year- 
old son on the seat in the driver's side. Walker stepped out of 
the truck briefly to allow another passenger to get in the cab. 
Lewis sat down in the driver's seat and, as he began to insert 
the keys into the ignition, his rifle, still in the gun rack, dis- 
charged and injured Walker as he stood beside the cab. 

Walker filed an action against Lewis in Nash County Su- 
perior Court alleging damages of $150,000. Plaintiff subse- 
quently filed the present action seeking a declaratory judgment 
as to whether Lewis or Walker is entitled to any coverage or 
protection under plaintiff's automobile policy and/or Aetna's 
homeowner's policy. On 7 June 1976, Webb, Judge, entered a 
judgment out of session which held that plaintiff's policy pro- 
vided coverage but that Aetna's policy did not. Plaintiff and 
Walker appeal from that judgment. 

Battle, Winslow, Scott and Wiley, P.A., by J. B. Scott, for 
plaintiff appellant. 

Knox and Kornegay, by Howard A. Knox, Jr., for defend- 
ant  Walker, appellant. 

Young, Moore, Henderson and Alvis, by R. Michael Strick- 
lcnd, for defendant Aetna Insurance Company, appellee. 
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MORRIS, Judge. 

APPEAL OF DEFENDANT KENNETH LEWIS 

[I] After this case was docketed in the Court of Appeals but 
prior to oral arguments, Aetna moved to dismiss the appeal as  
to defendant Lewis. The record reveals that Lewis, along with 
plaintiff Reliance and defendant Walker, took exception to the 
judgment of 7 June and gave notice of appeal in open court. 
However, Lewis has failed to file a brief or to carry forward 
his exception by any assignment of error. Rule 10(a) of the 
North Carolina Rules of Appellate Procedure provides that 
". . . the scope of review on appeal is confined to a considera- 
tion of those exceptions set out and made the basis of assign- 
ments of error in the record on appeal . . . and no exception 
so set out which is not made the basis of an assignment of error 
may be considered on appeal. . . ." Rule 14(d) (2) of the 
Rules of Appellate Procedure provides that " [i] f an appellant 
fails to file and serve his brief within the time allowed, the 
appeal may be dismissed on motion of an appellee or on the 
court's own initiative. . . ." For Lewis' failure to comply with 
the Rules of Appellate Procedure, Aetna's motion is granted, 
and Lewis' appeal is dismissed. 

[2] Defendant Walker has excepted to and assigned as error 
those portions of Judge Webb's judgment which hold that 
Aetna's homeowner's policy does not provide coverage for 
Walker's injuries. Aetna has moved to dismiss Walker's appeal, 
contending that he is not a real party in interest in the litiga- 
tion and therefore may not appeal from the judgment. We 
agree. 

G.S. 1A-1, Rule 17(a) of the North Carolina Rules of Civil 
Procedure provides that "[el very claim shall be prosecuted in 
the name of the real party in interest . . . " Although Rule 17 
by its terms applies onIy to parties plaintiff, the rule is appli- 
cable to parties defendant as well. 3A Moore's Federal Prac- 
tice, 5 17.07, pp. 226-27. See also International Brotherhood of 
Teamsters v. Keystone Freight Lines, Im., 123 F. 2d 326 (10th 
Cir. 1941) ; Leppard v. Jordan's Truck Line, 116 F. Supp. 130 
(W.D.N.C. 1953). A real party in interest is ". . . a party who 
is benefited or injured by the judgment in the case. An interest 
which warrants making a person a party is not an interest in 
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the action involved merely, but some interest in the subject 
matter o f  the litigation." Parn.ell v. Insut-ance Co., 263 N.C. 
445, 448-49, 139 S.E. 2d 723, 726 (1965). (Emphasis supplied.) 
The real party in interest is the party who by substantive law 
has the legal right to enforce the claim in question. White Hall 
Building Corp. v. Profexray Division of  Litton, Industries, Inc., 
387 F.  Supp. 1202 (E.D. Penn. 1974). 

Plaintiff, in its prayer for relief, asked the court to ad- 
judge "[wlhether Kenneth Lewis or James G. Walker are (sic) 
entitled to any coverage or protection" under either the auto- 
mobile liability or homeowner's policy. The clear purpose of the 
action is to determine which insurance company, if any, would 
be liable to indemnify Lewis and not to determine any possible 
liability to Walker. Since Walker has yet to establish any lia- 
bility of Lewis for  the shooting, this declaratory judgment 
action involves only Lewis, his automobile liability carrier, and 
his homeowner's liability carrier. At this point, Walker has no 
interest in the subject matter of the action nor does he have 
any substantive legal rights to enforce the court's determination 
of liability of either carrier. See Merchants Mutual Casualty 
Co. v. Leone, 298 Mass. 96, 9 N.E. 2d 552 (1937). Accordingly, 
he is not a real party in interest to this suit, and Aetna's motion 
to dismiss Walker's appeal is granted. 

After receiving the evidence, Judge Webb incorporated into 
his judgment the following : 

(1) Kenneth Lewis was on October 28, 1974, the owner of 
a 1963 Dodge pickup truck. 

(2) On that date there was in effect a policy of automobile 
liability insurance issued by the plaintiff, Reliance Insur- 
ance Company, insuring Kenneth Lewis against those lia- 
bilities described in the policy; and said automobile liability 
insurance policy provided in pertinent part as  follows: 

BODILY INJURY LIABILITY COVERAGE; PROPERTY DAM- 
AGE LIABILITY COVERAGE to pay on behalf of the In- 
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sured all sums which the Insured shall become legally 
obligated to pay as damages because of: 

A. bodily injury, sickness or disease, including 
death resulting therefrom, hereinafter called 'bod- 
ily injury,' sustained by any person; 

arising out of the ownership, maintenance or use 
of the owned automobile. . . . 

DEFINITIONS. Under Part  1: 

'USE' of an automobile includes the loading and un- 
loading thereof. 

(3) On October 28, 1974, there was in effect a policy of 
insurance, commonly referred to  as a 'homeowners policy,' 
issued by the defendant Aetna Insurance Company insur- 
ing Kenneth Lewis against those liabilities described in and 
not excluded by the said policy; and said policy provided 
in pertinent part a s  follows: 

This policy does not apply: 

1. Under coverage E-personal liability and coverage 
F-medical payments to others : 

a. To bodily injury or property damage arising 
out of the ownership, maintenance, operation, use, 
loading or unloading of: 

(2) Any motor vehicle. . . . 
(4) The pickup truck owned by Kenneth Lewis was 

equipped with a gun rack permanently mounted inside the 
rear window of the truck cab for the purpose of transport- 
ing firearms. 

(5) Early in the morning of October 28, 1974, Kenneth 
Lewis had placed his rifle in the truck gun rack for the 
purpose of taking it hunting. After hunting for several 
hours in the morning he replaced the rifle in the gun rack 
and drove to his home to pick up some trash to take to a 
nearby depository. James Walker assisted Kenneth Lewis 
in loading the trash onto the pickup truck. While the trash 



was being loaded, Lewis' rifle remained in the gun rack 
because Lewis and Walker intended to go hunting again 
after the trash was dumped. Lewis and Walker had hunted 
together in the past and on such occasions both had trans- 
ported their rifles in the truck gun rack. 

(6) After the trash was loaded onto the pickup truck, 
James Walker entered the passenger side of the cab and 
Kenneth Lewis placed his three-year-old son in the driver's 
side. 

(7) James Walker, desiring to ride next to the window, 
then stepped out of the truck briefly to allow another 
passenger to enter. Kenneth Lewis then sat down in the 
driver's seat with his keys in his hand and was in the 
process of inserting them into the ignition switch when 
the rifle mounted in the gun rack discharged and injured 
Walker who was then standing beside the cab and holding 
the door open for the other passenger to enter." 
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Although plaintiff excepted to certain findings of fact and en- 
tered assignments of error thereon, he failed to argue or cite 
any authority for  these assignments in his brief. These assign- 
ments of error are  therefore deemed abandoned. North Carolina 
Rules of Appellate Procedure, Rule 28 (b) (3). Moreover, plain- 
tiff concedes that there is evidence in the record to support the 
findings of fact in the judgment. Plaintiff contends, however, 
that the findings do not support the conclusions of law. More 
specifically, plaintiff excepts to the court's conclusion that 
Walker's injury "arose out of the 'operation and use' " of Lewis' 
truck on the ground that there was no finding of a causal con- 
nection between the discharge of the rifle and the operation or  
use of the truck. 

In Caswtlty Co. v. Insurance Co., 16 N.C. App. 194, 192 
S.E. 2d 113, cert. den., 282 N.C. 425, 192 S.E. 2d 840 (1972), 
this Court said: 

" . . . The words 'arising out of' are not words of narrow 
and specific limitation but are broad, general, and compre- 
hensive terms effecting broad coverage. They are  intended 
to, and do, afford protection to the insured against liability 
imposed upon him for all damages caused by acts done in 
connection with or  arising out of such use. There are words 
of much broader significance than 'caused by'. They are  
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ordinarily understood to mean 'originating from', 'having 
its origin in,' 'growing out of,' or 'flowing from,' or in 
short, 'incident to," or 'having connection with' the use of 
the automobile. . . . 
The parties do not, however, contemplate a general liability 
insurance contract. There must be a causal connection be- 
tween the use and the injury. This causal connection may 
be shown to be an injury which is the natural and reason- 
able incident or consequence of the use, though not fore- 
seen or expected, but the injury cannot be said to arise 
out of the use of an automobile if it was directly caused 
by some independent act or intervening cause wholly dis- 
associated from, independent of, and remote from the use 
of the automobile. (Citation omitted.)" 16 N.C. App. at 
198-99, 192 S.E. 2d a t  118. 

See also 7 Am. Jur. 2d, Automobile Insurance, 5 82, p. 387. 

[3] In the present case, insured's truck contained gun rack 
which insured installed a t  the time the truck was purchased. 
The gun rack was permanently mounted to the truck's cab and 
had frequently been used by insured to transport rifles on 
hunting trips. Clearly, the transportation of guns was one of 
the uses to which the truck had been put. Thus, the shooting was 
a "natural and reasonable incident or consequence of the use" 
of the truck and was not the result of something "wholly dis- 
associated from, independent of, and remote from" the truck's 
normal use. 

Moreover, we do not find Raines v. Insu~ance Co., 9 N.C. 
App. 27, 175 S.E. 2d 299 (1970), cited by plaintiff, as con- 
trolling authority in this case. In Raines, plaintiff's intestate 
was shot and killed while he sat in the front seat of a car 
belonging to defendant's insured. At the time of the shooting, 
the car was stopped, the engine was off and one door was open. 
Foster Williams sat in the driver's seat and was playing with 
a pistol. There was a sudden movement and the gun discharged, 
killing Raines. Defendant's policy covering the automobile pro- 
vided for payment for damages "caused by accident and aris- 
ing out of the ownership, maintenance or  use of the automobile." 
The sole issue of the case was whether Raines' death was caused 
by an  accident arising out of the use of the automobile in which 
he sat. The trial judge, sitting without a jury, held that it was 
not, and this Court affirmed, stating that " . . . [nlo causal 
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connection between the discharge of the pistol and the 'owner- 
ship, maintenance or use' of the parked automobile was shown, 
and this is required to afford recovery under the policy." 9 
N.C. App. at 30, 175 S.E. 2d a t  301. There was nothing in 
Raines to indicate that the car was or ever had been used for 
transportation of guns. Although the shooting took place inside 
the parked car, the accident was not so related to the car as  to 
"arise out of" its use. Thus, the shooting in Raines, unlike 
that in the present case, was the result of a "cause wholly dis- 
associated" from the use of the vehicle. 

We have examined the other authorities cited by plaintiff 
in its brief and likewise find them to be inappropriate in the 
case sub judice. Suffice i t  to say that those cases do not involve 
a permanently mounted fixture in the vehicle found by the trial 
court to have been installed "for the purpose of transporting 
firearms." 

The better practice would have been to include a specific 
finding in the judgment as  to the existence of a causal connec- 
tion between the shooting and the use of the truck. However, 
we have reviewed the judgment's conclusions of law in light of 
the evidence presented and hold that they have sufficient sup- 
port. Accordingly, plaintiff's assignments are overruled. 

It should be noted that we do not, by this decision, attempt 
to determine defendant Walker's rights, if any, against Lewis or 
against Aetna. Nor are we adjudicating Aetna's liability, if any, 
on the homeowner's policy. Since Walker lacked standing to 
appeal and Reliance did not attack the judgment's exoneration 
of Aetna, these issues simply are  not before us a t  the present 
time. 

The judgment is affirmed. 

Judges VAUGHN and MARTIN concur. 
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BROKERS, INC. v. HIGH POINT CITY BOARD OF EDUCATION 

No. 7618SC700 

(Filed 20 April 1977) 

Highways and Cartways 5 9.3- construction contract - extra work - no 
change order executed - no extra compensation 

In an action to recover for work performed in excess of that  
specified under the terms of a written contract between the parties 
for the building of a road, which work plaintiff alleged was neces- 
sary in order to complete performance of the work called for in 
the contract, the trial court properly granted defendant's motion 
for judgment n.0.v. where the parties' contract specifically provided 
that  all changes in the work must be authorized by a written change 
order, and authorization to perform the extra work for which plaintiff 
sought compensation was expressly denied by defendant's rejection of 
plaintiff's requests for change orders on two separate occasions; 
moreover, plaintiff was not entitled to recover on the basis of quan- 
tum meruit or  an implied contract, since an express contract precludes 
an  implied contract with reference to the same matter. 

APPEAL by plaintiff from Wood, Judge. Judgment entered 
2 April 1975 in Superior Court, GUILFORD County. Heard in the 
Court of Appeals 8 February 1977. 

Plaintiff, a grading contractor, brought this action to re- 
cover $29,700.00 for work performed in excess of that specified 
under the terms of a written contract between the parties, which 
work plaintiff alleged was necessary in order to complete per- 
formance of the work called for in the contract. Defendant an- 
swered and denied liability for the extra work. 

At trial before a jury, plaintiff presented evidence, largely 
through the testimony of Dolen Bowers, its president, to show 
the following: Broker's, Inc., plaintiff herein, is engaged in the 
grading and paving business. Bowers has been in this type of 
business for 25 years, the last 15 years having been in his pres- 
ent capacity a t  Brokers, Inc. In January 1973, Bowers acquired 
a copy of a document entitled "SPECIFICATIONS FOR ROUGH GRAD- 
ING AND STORM DRAINAGE WORK FOR SCHOOL PARK DRIVE FOR 
THE HIGH POINT CITY BOARD OF EDUCATION." Basing his bid 
in part on this document, Bowers submitted on 16 January 1973 
a bid of $41,203.00 for the job, in the name of Broker's, Inc., 
as  contractor, which was accepted by defendant. On 19 January 
1973, plaintiff and defendant executed a standard form con- 
tract which provided that the work was to begin 1 February 
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1973 and to end 31 May 1973. Plaintiff thereafter moved its 
men and equipment to the job site and began building the road 
by stripping off the topsoil and clearing the land of stumps and 
debris. After completing one section of the road, plaintiff began 
running into problems in June 1973 while working on the re- 
maining section which was to be built across a field. After about 
one foot of topsoil had been stripped, the equipment began 
miring up when the undercut excavations specified by the con- 
tract were attempted. Plaintiff's employees discovered that 
"they had run into some very unusual soil and very unusual 
ground that evidently was full of springs that had been back- 
filled with mud or something." These subsoil conditions, which 
existed for some 1500 feet, were not apparent when the site 
had been examined by Bowers, as "it just looked like a field that 
somebody had farmed on and that it would be very, very good 
moving dirt; that it would be very easy to work. . . " ; however, 
the ground "was so wet you couldn't even walk through it," as 
people who tried "would mire up to their waist in some places." 
Upon discovering these subsoil conditions, Bowers met at the 
job site with Leon Schute, the architect in charge of the project, 
to discuss possible solutions to the problem encountered. At 
this meeting, Bowers asked Schute to "give him a change order 
to go ahead and take out an additional a t  least six foot deeper 
than his plans and specifications called for in order to be able 
to  fulfill his contract and give him the compaction test that 
was specified and had to be met in the contract." Schute told 
Bowers that he had no authority to issue such a Change Order 
but that Bowers could request one from the Board of Education. 
On 11 July 1973 Bowers submitted for approval two requests 
for Change Orders : the requested Change Order # 1 would have 
provided for an average additional depth of six feet of undercut 
"from Station Number 1500 to Station Number 2100" a t  an ad- 
ditional cost of $17,934.00; the requested Change Order # 2 
would have provided for an additional $5.90 per lineal foot be 
added to the contract price in order to install a French drain 
after the excavation in the requested Change Order # 1 had been 
completed. After being informed that both requested Change Or- 
ders had been rejected by the Board, Bowers told Schute that in 
his opinion the job could not be finished without this extra exca- 
vation and that a French drain would have to be installed to 
carry off the water in that area. Bowers then asked Schute if 
he could get a Change Order for a French drain, and again 
Schute told him to make a request. On 14 August 1973 Bowers re- 
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quested Change Order # 3 which would provide that  the sum 
of $8.90 per lineal foot be added to  the original contract in 
order to  furnish and install a French drain. Getting no immedi- 
a te  response on this matter, plaintiff pulled off the job for  
"about a month or a month and a half" until Bowers received a 
call from Schute on 19 September 1973 in which Schute stated: 

"Well, I've got a change order for you on the French 
drain but they won't give me a s  much as you wanted, but 
they will let me go up to a thousand feet of French drain." 

After receiving this oral confirmation for a Change Order cov- 
ering the French drain, pIaintiff began installation of the drain ; 
however, according to Bowers, approximately 6 feet and in some 
places as  much as 12 feet more than the undercut line shown on 
the pIans was excavated "in order to  get the equipment in even 
to  install a French drain." On 10 October 1973, a written Change 
Order for  the installation of the French drain a t  an  added con- 
tract  price of $10,502.00 was approved by defendant. On 27 
November 1973, Bowers sent to  Schute a "Request for Change 
Order # 2" seeking to recover an  additional $29,700.00 for the 
removal of 5400 cubic yards of unsuitable soil and for the re- 
placement of the same amount by suitable soil. By letter dated 
4 December 1973, the request for compensation for the extra 
excavation was denied. On 29 January 1974 a meeting was held, 
attended by Bowers, Schute, and two members of defendant 
Board of Education, a t  which i t  was demanded that  plaintiff 
finish the job. Bowers testified that  he assented to this demand 
after  "they agreed that  if I would go ahead and finish the job, 
that  this would not jeopardize my rights to come back to the 
court and ask for  this money." 

After plaintiff rested, defendant's motion for a directed 
verdict was denied. Defendant then presented evidence to show 
the following : 

Plaintiff neither requested nor picked up the plans and 
specifications for the project, which had been available for in- 
spection by all prospective bidders since 25 October 1972, until 
15 January 1973, the deadline for submitting bids being 2:00 
p.m. on 16 January 1973. Included in said plans and specifica- 
tions was a sheet entitled "Instructions to Bidders" which rec- 
ommended the following as  to the examination of the site: 

"Before submitting a proposal, bidders should visit the 
site of the work, fully inform themselves as  to all conditions 
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and limitations, and shall include in the proposal a sum to 
cover cost of all items included in the Contract." 

Also contained in this package were drawings of the proposed 
project, including one of the area in controversy labeled S-2. At 
the bottom of this drawing appeared the following language: 

"This area is new fill over old lake bottom. Excavate 
to limit of cut shown on plans and to depth shown on 
profile. Backfill to new street subgrade and compact in 
accordance with specification requirements." 

Of the six bids received, plaintiff's bid of $41,203.00 was 
the lowest; the other five bids ranged from a high of more 
than $75,000.00 to a low of more than $57,000.00. Appearing 
before the defendant Board on 18 January 1973, Bowers sought 
to increase plaintiff's bid by $9,846.00 based on alleged miscalcu- 
lation. The Board denied his request, giving him the option to 
forfeit his 5% bid bond of approximately $2,000.00 or to take 
the contract. Plaintiff elected to keep the contract. Although 
the contract required that the work be substantially completed 
within 120 days and contained a penalty clause specifying $25.00 
per day liquidated damages for the failure to do so, the clause 
was not invoked, despite the fact that plaintiff took around 
450 days to complete the project, because of bad weather at  the 
beginning of the contract period and because of the water prob- 
lems encountered a t  the site requiring the installation of the 
French drain. The Change Orders first requested were denied 
because defendant felt that the installation of the French drain 
would sufficiently dry out the area to enable plaintiff to fulfill 
its contract obligations, and that procedure was the only addi- 
tional work which was necessary. After the French drain was 
installed, the problem seemed to clear up. Plaintiff was never 
authorized to do the extra undercutting below the excavation 
line set forth in the plans and specifications, and in Schute's 
opinion, i t  was not necessary to cut below the excavation line 
to install the French drain. 

At  the conclusion of defendant's evidence, defendant re- 
newed its motion for directed verdict, which the court again 
denied. The case was submitted to the jury, which answered 
issues in favor of plaintiff. Defendant's motion for judgment 
notwithstanding the verdict was allowed, and plaintiff appealed. 
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Stephen E. Lawing for plaintiff appellant. 

D. P. Whitley, Jr., and Hugh C. Bennett, Jr., for defendant 
appellee. 

PARKER, Judge. 

The only question presented is whether the trial court erred 
in granting judgment for defendant notwithstanding the ver- 
dict returned by the jury for plaintiff. We find no error. 

When passing on a motion for judgment notwithstanding 
the verdict, the same standards applicable to a motion for di- 
rected verdict are to be applied. ~ h u s ,  the court must consider 
the evidence in the light most favorable to the plaintiff and 
may grant the motion only if, as a matter of law, the evidence 

I is insufficient to support a verdict for plaintiff. Hargett v .  Air 
Service and Lewis v, Air Service, 23 N.C. App. 636, 209 S.E. 
2d 518 (1974). 

The evidence in the present case, when viewed in the light 
most favorable to the plaintiff, shows the following: Pursuant 
to a set of plans and specifications prepared by defendant's 
architect, plaintiff submitted the low bid on 16 January 1973 
on a grading and storm drainage project for a new road to be 
built in Hight Point. Three days thereafter the parties executed 
a standard form contract for this job. While performing the 
undercut excavations specified by the contract, plaintiff began 
experiencing extremely miry subsoil conditions not apparent on 
the surface of the land. Because plaintiff's heavy equipment 
could not move over such terrain, plaintiff submitted two re- 
quests for Change Orders for defendant's consideration pursu- 
ant to Article 22 of the contract which provides: 

"ARTICLE 22 
CHANGES IN THE WORK 

22.1 The Owner without invalidating the Contract may 
order Changes in the Work consisting of additions, dele- 
tions, or modifications, the Contract Sum and the Contract 
Time being adjusted accordingly. All such Changes in the 
Work shall be authorized by written Change Order signed 
by the Owner or the Architect as his duly authorized agent. 

22.2 The Contract Sum and the Contract Time may be 
changed only by Change Order." 
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By these requests, plaintiff sought permission to undercut an 
additional six feet and to install a French drain after making 
the additional excavation; both requests for Change Orders 
were denied by defendant. Finding that the job could not be 
finished unless the water was drained from the area, plaintiff 
proposed another Change Order for the installation of a French 
drain. Plaintiff was notified verbally by defendant's architect 
to proceed on the work requested, which plaintiff did. However, 
in installing the French drain plaintiff excavated from 6 feet to 
12 feet more than the specifications called for. After most of this 
portion of the work was completed, defendant sent plaintiff 
written approval of its Change Order request to install the 
French drain a t  an addition of $10,502.00 to the contract price. 
A little over a month later, plaintiff requested an additional 
$29,700.00 for the extra excavation work, which request defend- 
ant denied. After the parties agreed to waive Article 15 of the 
Contract, which provides that ''[all1 claims or disputes arising 
out of this Contract or the breach thereof shall be decided by 
arbitration," plaintiff finished the project and then brought 
this action seeking compensation for the extra work. 

We affirm the trial court's action in granting defendant's 
motion for judgment n.0.v. Where the language of a contract is 
plain and unambiguous the court rather than the jury will 
declare its meaning. Yates v.  brow?^, 275 N.C. 634, 170 S.E. 26 
477 (1969). Article 22 of the written contract specifically states 
that all "Changes in the Work shall be authorized by a written 
Change Order signed by the Owner or the Architect as his duly 
authorized agent," and that "[tlhe Contract Sum and the Con- 
tract Time may be changed only by Change Order." All of the 
evidence shows that the only written Change Order issued in 
this case was the one which authorized installation of the 
French drain and which increased the contract price by 
$10,502.00. Plaintiff's contention that the owner should be 
bound to pay the contractor the additional cost for the excava- 
tion in excess of the contract specifications, absent a Change 
Order issued in the manner and as authorized in the contract 
between owner and contractor, is untenable. See Electric Co. 
v. Newspapers, Znc., 22 N.C. App. 519, 207 S.E. 2d 323 (1974). 
Neither can we agree with plaintiff's argument that "[sluch 
extra work was performed a t  the 'expressed or implied request' 
of the defendant," and therefore plaintiff should be entitled to 
recover on the basis of quantum meruit or an implied contract. 
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"It is a well established principle that an express contract pre- 
cludes an implied contract with reference to the same matter." 
Concrete Co. v. Lumber Co., 256 N.C. 709, 713, 124 S.E. 2d 905, 
908 (1962). "There cannot be an express and an implied con- 
tract for the same thing existing at the same time. It is only 
when parties do not expressly agree that the law interposes and 
raises a promise. No agreement can be implied where there is 
an express one existing." 66 Am. Jur. 2nd, Restitution and Im- 
plied Contracts, 6, pp. 948, 949. Campbell v. Blount, 24 N.C. 
App. 368,210 S.E. 2d 513 (1975), is distinguishable. In Campbell 
there was evidence that, while the work was in progress, the 
parties failed to adhere to the provisions in their written con- 
tract relative to desired changes in construction, thereby aban- 
doning those provisions. Here, not only were the provisions 
relative to the changes in the construction project adhered to 
while work was in progress, but authorization to perform the 
very work for which plaintiff now seeks recovery was expressly 
denied to plaintiff by defendant's rejection of plaintiff's re- 
quests for Change Orders on two separate occasions. 

That plaintiff encountered difficulties which it failed to 
anticipate when making its bid did not entitle it to the increased 
compensation i t  now seeks to recover. All bidders were notified 
that the area involved was "new fill over old lake bottom," and all 
were instructed to inspect the site before submitting their bids. 
The hazard encountered, subsurface soil conditions on which i t  
was difficult to employ heavy equipment, was the type of risk 
which any bidder should have known he would be called upon 
to assume if his bid should be accepted. Moreover, that in plain- 
tiff's judgment it was necessary for plaintiff to excavate deeper 
than called for in the specifications in order to complete its 
contract did not justify plaintiff in performing the excess exca- 
vation a t  defendant's expense. The proper depth of the cut to 
be made was an engineering decision, which defendant employed 
the architect to make. In excavating deeper than the architect's 
specifications provided, plaintiff simply performed work in 
excess of that called for in its written contract and which 
defendant not only did not request plaintiff to perform but 
which it twice notified plaintiff i t  would not authorize plaintiff 
to perform. Defendant is not liable for the unauthorized extra 
work for which plaintiff seeks to be compensated. 
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The judgment appealed from is 

Affirmed. 

Judges MARTIN and ARNOLD concur. 

STATE OF NORTH CAROLINA v. DAN JUNIOR BEMBERY 

No. 761SC797 

(Filed 20 April 1977) 

Searches and Seizures 8 1- items in plain view -necessity for war- 
rant 

Where contraband is discovered in plain view, i t  may not be neces- 
sary to obtain a warrant in order to seize the item since the discovery 
of the item, the possession of which is illegal, furnishes reasonable 
grounds for seizure within the intendment of the Fourth Amendment. 

Searches and Seizures 8 1- items in plain view-applicability of 
Fourth Amendment - reasonableness 

The Fourth Amendment does apply to the seizure of items in 
plain view, and the standard by which the constitutionality of a war- 
rantless seizure is judged is the same standard of reasonableness by 
which the constitutionality of a warrantless search is judged. 

Searches and Seizures § 1- tires in plain view-reasonableness of 
seizure 

The warrantless seizure of allegedly stolen tires for the purpose 
of taking them to the owner for identification was reasonable where 
officers received information from a reliable informant that  two 
tires stolen from a car dealership were in the possession of defend- 
ant  and that defendant was in the process of putting them on his car; 
some 35 to 40 minutes later officers saw defendant preparing to  put 
the tires on his car; and the tires were in plain view and matched the 
description of the stolen tires. 

Larceny 8 7- tires seized from defendant - identity as stolen tires 
There was sufficient evidence to identify tires found in defend- 

ant's possession as tires stolen from a truck on a car dealership lot 
where the owner identified the tires as the ones stolen and there was 
testimony that the tires seized from defendant were the same size and 
type as those stolen, their serial numbers matched the one of the 
spare tire left on the vehicle from which the tires were stolen, the 
tires seized and those stolen had never been driven on a highway, and 
there were indentations, scratches and markings on the rims of the 
seized tires which indicated they had previously been mounted. 
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APPEAL by defendant from Cohoon, Jtdge. Judgment en- 
tered 27 May 1976 in Superior Court, PERQUIMANS County. 
Heard in the Court of Appeals 10 March 1977. 

Defendant pled not guilty to a charge of felonious larceny. 

The State's evidence tended to show that on the morning of 
21 March 1975, Cecil Winslow, the only Ford dealer in Per- 
quimans County, discovered that someone had removed from 
a Ranchero GT truck on his lot four Goodyear H 70-14, wide 
tires, together with hubcaps, rims, trim rings, and lug nuts. The 
items had been on the truck when Winslow had left the night 
before. Window notified Sheriff Broughton of the theft and 
the type of tires and rims stolen. This information was relayed 
to Sheriff Toppin of Chowan County. On 25 March 1975 Sheriff 
Toppin received a phone caII from an informant, who stated 
that two of the tires that had been taken from Mr. Winslow's 
lot were in the possession of the defendant and that he was 
putting them on his automobile a t  one Bond's house. Sheriff 
Toppin and SBI Agent William Godley drove to the house of 
one Bond about 35 to 40 minutes later where they found the 
defendant and his car. A tire was lying on the ground beside 
the car and another was in the open trunk. The tires matched 
the description given to Sheriff Toppin. The tires were taken 
to Mr. Winslow who identified them as the ones stolen. Testi- 
mony identifying the tires seized as  those stolen will be related 
in the opinion. Defendant was then arrested. 

The tires were introduced in evidence a t  trial. Defendant 
moved to suppress the evidence on the ground that it was 
iI1egaIly seized. Sheriff Toppin and Agent Godley testified on 
voir dire; the motion was then denied. 

Defendant was found guilty of misdemeanor larceny, and 
appeals from judgment imposing imprisonment. 

Attorney General Ednzisten by Associate Attorney Cath- 
arine Biggs Arrowood for the State. 

John V .  Matthews, Jr., for defenclunt appellant. 

CLARK, Judge. 

The first issue on appeal is whether the seizure of the 
tires in plain view was in violation of the provision of the 
Fourth Amendment of the Constitution of the United States 
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prohibiting "unreasonable searches and seizures." (Defendant 
has not questioned that exigent circumstances existed to seize 
the tires without warrant.) 

The brief for the State cites case law for the proposition 
that the Fourth Amendment does not apply where no search is 
made, but that the limits of reasonableness apply to a seizure 
without a search. Since the proscription that searches and 
seizures not be unreasonable is found in the Fourth Amendment, 
i t  is  clear that the cases relied upon by the State cannot have 
so broad a meaning as some of their language would seem to 
allow. The implication that police officers have the right to 
seize any item which comes into their plain view at a place they 
have a right to be is fraught with danger and would sanction 
the very intrusions into the lives of private citizens against 
which the Fourth Amendment was intended to protect. The 
Fourth Amendment applies to seizures as well as  to searches. 

Warrantless seizures of contraband found in plain view 
have been approved by the United States Supreme Court. Ker v. 
California, 374 U.S. 23, 83 S.Ct. 1623, 10 L.Ed. 2d 726 (1963) ; 
United States v. Lee, 274 U.S. 559, 47 S.Ct. 746, 71 L.Ed. 1202 
(1927). This principle was applied to the seizure of "mere evi- 
dence" in Warden, Maryland Penitentiary v. Hayden, 387 U.S. 
294, 87 S.Ct 1642, 18 L.Ed. 2d 782 (1967), where clothing 
which matched the description of that worn by a robber was 
found in plain view while police were searching his home to 
arrest him. Although the court's main holding of the case is 
that "mere evidence" is not exempt from search and seizure 
under the Fourth Amendment, the court clearly was applying 
the Fourth Amendment to seizure of items discovered in plain 
view. 

". . . The requirements of the Fourth Amendment can 
secure the same protection of privacy whether the search 
is for 'mere evidence' or for fruits, instrumentalities or 
contraband. There must, of course, be a nexus-automati- 
cally provided in the cases of fruits, instrumentalities or 
contraband-between the item to be seized and criminal 
behavior. Thus in the case of 'mere evidence,' probable 
cause must be examined in terms of cause to believe that 
the evidence sought will aid in a particular apprehension 
or conviction. . . ." (Emphasis added.) 387 U.S. a t  306-7, 
87 S.Ct a t  1650,18 L.Ed. 2d a t  792. 
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See Cardwell v. Lewis, 417 U.S. 583, 94 S.Ct 2464, 41 L.Ed. 
2d 325 (1974), (plurality opinion found not unreasonable the 
seizure of paint scrapings from exterior of car and observation 
of tire tread design). The applicability of the Fourth Amend- 
ment to seizure of items found in plain view was forcefully 
enunciated in Stanley v. Georgia, 394 U.S. 557, 89 S.Ct 1243, 
22 L.Ed. 2d 542 (1969) (concurring opinion), wherein Justice 
Stewart wrote that the seizure, not the search, was unconstitu- 
tional, and that i t  was the particular purpose of the Fourth 
Amendment to protect the American people from "the general 
searches and unrestrained seizures that had been a hated hall- 
mark of colonial rule. . . ." 394 U.S. a t  569, 89 S.Ct. a t  1250, 
22 L.Ed. 2d a t  552. See also G. M. Leasing Corp. v. United States, 
..._._ U.S. _. -. , 97 S.Ct. _.._.., 50 L.Ed. 2d 530 (1977), (probable 
cause existed to seize automobiles in plain view) ; Coolidge v. 
New Hampshire, 403 U.S. 443, 91 S.Ct. 2022, 29 L.Ed. 2d 564 
(1971), (plurality opinion limiting seizure of items in plain 
view to "incriminating objects") ; Fraxier v. Cupp, 394 U.S. 
731, 89 S.Ct 1420, 22 L.Ed. 2d 684 (1969) ; Harris v. United 
States, 390 U.S. 234, 88 S.Ct. 992, 19 L.Ed. 2d 1067 (1968) ; 
United States v. Story, 463 F. 2d 326 (8th Cir. 1972), cert. 
denied, 409 U.S. 988, 93 S.Ct. 343, 34 L.Ed. 2d 254 (1972). 

[I] The earliest North Carolina case which would allow the 
inference that the Fourth Amendment does not apply where 
there is a seizure without search is State v. Giles, 254 N.C. 
499, 119 S.E. 2d 394 (1961), (seizure of contraband liquor 
discovered in plain view). The court quoted the following pas- 
sage from 47 Am. Jur., Searches and Seizures § 20: 

"'Where no search is required, the constitutional 
guaranty is not applicable. The guaranty applies only in 
those instances where the seizure is assisted by a neces- 
sary search. It does not prohibit a seizure without a war- 
rant where there is no need of a search, and where the 
contraband subject matter is fully disclosed and open to 
the eye and hand.'" (Emphasis added.) 254 N.C. a t  502, 
119 S.E. 2d a t  397. 

However accurate this passage may have been a t  the time of 
its writing, in the light of the most recent Supreme Court de- 
cisions it can mean no more than this: Where contraband is 
discovered in plain view, i t  may not be necessary to obtain 
a warrant in order to seize the item since the discovery of the 
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item, the possession of which is illegal, furnishes reasonable 
grounds for seizure within the intendment of the Fourth 
Amendment. See Annot., 29 L.Ed. 2d 1067 (1972). The quoted 
passage seems to have confused the scope of the warrant re- 
quirement of the Fourth Amendment with the scope of the 
Amendment itself. It would be erroneous to reason, as the 
quoted passage did, that because seizure without warrant of 
some items discovered in plain view is constitutional, there- 
fore no warrantless seizure of an item discovered in plain 
view is unconstitutional by reason of the Fourth Amendment. 
We note that the quoted passage is not contained in the sections 
devoted to the plain view doctrine in the current edition. See 
68 Am. Jur. 2d, Searches and Seizures, 3s 23, 88 (1973). 

The principle of Giles has been applied to contraband in 
other cases. State v. Harvey, 281 N.C. 1,187 S.E. 2d 706 (1972), 
(principle confined to seizure of contraband discovered in plain 
view) ; State v. Simmons, 278 N.C. 468, 180 S.E. 2d 97 (1971), 
(seizure must be reasonable) ; State v. McCloud, 276 N.C. 518, 
173 S.E. 2d 753 (1970), (principle confined to seizure of con- 
traband discovered in plain view) ; State v. Craddock, 272 N.C. 
160, 158 S.E. 2d 25 (1967). Subsequent cases have also applied 
this principle to evidence other than contraband for which 
reasonable grounds to seize existed: (1) weapons and instru- 
mentalities, State v. Legette, 292 N.C. 44, 231 S.E, 2d 896 
(1977) ; State v. Hoffman, 281 N.C. 727, 190 S.E. 2d 842 
(l972), (principle confined to seizure of "suspicious objects" 
discovered in plain view) ; State v. Hill, 278 N.C. 365, 180 S.E. 
2d 21 (1971) ; State v. Reams, 277 N.C. 391, 178 S.E. 2d 65 
(1970) ; State v. Robbins, 275 N.C. 537, 169 S.E. 2d 858 (1969) ; 
State v. Kinley, 270 N.C. 296, 154 S.E. 2d 95 (1967) ; State v. 
Bell, 270 N.C. 25, 153 S.E. 2d 741 (1967) ; State v. Parks, 14 
N.C. App. 97, 187 S.E. 2d 462 (1972) ; (2) fruits or evidence, 
State v. Riddick, 291 N.C. 399, 230 S.E. 2d 506 (1976) ; State 
v. Alford, 289 N.C. 372, 222 S.E. 2d 222 (1976) ; State v. New- 
som, 284 N.C. 412, 200 S.E. 2d 617 (1973), (seizure must be 
reasonable) ; State v. Sharpe, 284 N.C. 157, 200 S.E. 2d 44 
(1973) ; State v. Virgil, 276 N.C. 217, 172 S.E. 2d 28 (1970) ; 
State v. Rogers, 275 N.C. 411, 168 S.E. 2d 345 (1969) ; State 
v. CoLsvn, 274 N.C. 295, 163 S.E. 2d 376 (1968) ; State v. 
Howard, 274 N.C. 186, 162 S.E. 2d 495 (1968), (seizure must 
be reasonable) ; State v. Shue, 16 N.C. App. 696, 193 S.E. 2d 
481 (1972) ; State v. Thompson, 15 N.C. App. 416, 190 S.E. 2d 
355 (1972). 
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[2] We conclude that the Fourth Amendment does apply to 
the seizure of items discovered in plain view and that the stand- 
ard by which the constitutionality of a warrantless seizure is 
judged is the same standard of reasonableness by which the 
constitutionality of a warrantless search is judged. State v. 
Hoffman, supra. 

[3] In the present case the theft of the tires was discovered 
on 22 March 1975. Sheriff Broughton notified Sheriff Toppin 
of the theft and the type and size of tires. On 25 March 1975 
Sheriff Toppin received a phone call from an informant who 
previously had furnished reliable information. The informant 
stated that two of the tires that had been taken from the Wins- 
ton-Blanchard car lot were in the possession of the defendant 
and that he was in the process of putting them on his automo- 
bile a t  that time a t  one Bond's house. Approximately 35 to 40 
minutes later Sheriff Toppin and Agent Godley arrived a t  the 
house of one Bond and saw the defendant apparently prepar- 
ing to put the tires on his car. The tires were in plain view. 
The tires matched the description Sheriff Toppin received from 
Sheriff Broughton. In the& circumstances, t h e  seizure of the 
tires for the purpose of taking them to Mr. Winslow for identifi- 
cation was reasonable. State v. Alford, supra; State v. Neavsom, 
supra; State v. Howard, supra; State v. Shue, supra; State v. 
Thompson, supra. Defendant's first assignment of error is with- 
out merit. 

[4] The second issue is whether there was sufficient evidence 
to identify the property seized from the defendant as  the prop- 
erty stolen from the Winslow-Blanchard Motor Company. Pos- 
session of stolen property shortly after the time of theft raises 
a presumption of the possessor's guilt of larceny of such prop- 
erty. State v. Allison, 265 N.C. 512, 144 S.E. 2d 578 (1965). 
The presumption does not apply until the identity of the prop- 
erty is established. State v. Jones, 227 N.C. 47, 40 S.E. 2d 458 
(1946). The tires seized from defendant were the same size 
and type as  those stolen; their serial numbers matched the one 
of the spare tire left on the vehicle from which the tires were 
stolen; the tires seized and those stolen had never been driven 
on a highway; there were indentations, scratches, and mark- 
ings on the rims of the tires seized which indicated they had 
been mounted; the color of the wheels seized was the same as 
the color allotted for wheels of a Ranchero GT. Mr. Winslow 
identified the tires and rims as  the ones that were on his 



N.C.App.1 COURT OF APPEALS 37 

State v. Moorefield 

vehicle when he left the car lot on 21 March 1975. We conclude 
that there was sufficient evidence to establish that the tires 
seized from defendant were those stolen from Winslow-Blanch- 
ard. 

Defendant relies on State v. Foster, 268 N.C. 480, 151 S.E. 
2d 62 (1966), but that case is distinguishable from the present 
one. There the owner of the stolen property could not identify 
the property introduced in evidence as his. In the present case 
Mr. Winslow identified the property as his and enumerated 
several recognizable features of the tires, which the owner in 
F o s t e r  did not do. Stolen property often consists of brand name 
products with few unique features. The presence of several 
shared identifying features may provide a sufficient basis to 
determine that the property possessed by the accused is that 
which was stolen. State v. Hales, 32 N.C. App. 729, 233 S.E. 
2d 601 (1977) ; State v. Crawford, 27 N.C. App. 414, 219 S.E. 
2d 248 (1975). Defendant's second assignment of error is with- 
out merit. 

No error. 

Judges BRITT and HEDRICK concur. 

STATE O F  NORTH CAROLINA v. GEORGE HENRY MOOREFIELD 

No. 7630SC828 

(Filed 20 April 1977) 

1. Constitutional La,w § 45- defendant conducting own defense - attor- 
ney a s  advisor 

In a prosecution for feloniously burning a building, defendant's 
contention that  the trial court erred in assigning counsel to assist him 
and then failing to inform him adequately of the limitations under 
which counsel would have to operate is without merit where the rec- 
ord revealed that  defendant requested and was given the right to 
employ counsel in an advisory capacity, and that  he not only agreed 
to but insisted upon the limited participation by the attorney. 

2. Constitutional Law 3 45- appearance in propria persona - represen- 
tation by counsel - alternative right 

A party has the right to appear in p r o p i a  persona or by counsel, 
but the right is alternative, and one has no right to appear both by 
himself and by counsel; however, the trial court in its discretion also 
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may permit the defendant to conduct the defense and at the same 
time be furnished with the advice of a court-appointed attorney. 

3. Indictment and Warrant 1- defendant tried upon indictment - prob- 
able cause for arrest warrant - effect 

Where defendant was tried upon an indictment, the question of 
probable cause to issue the warrant under which he was initially ar- 
rested had no effect on the jurisdiction of the trial court. 

APPEAL by defendant from Ferrell, Judge. Judgment en- 
tered 30 January 1976, in Superior Court, HAYWOOD County. 
Heard in the Court of Appeals 16 March 1977. 

Defendant pled not guilty to the charge of feloniously burn- 
ing a building known as G's No. 3 Adult Book Shop in the Town 
of Maggie Valley on 1 August 1975, a violation of G.S. 14-62. 

In a hearing before Judge Thornburg on 13 November 
1975, defendant stated, "I am going to defend myself." He 
further told the court that he would accept an attorney selected 
by the court with the understanding that he could "set up my 
own defense" and that the court would determine a reasonable 
fee. After recess the court notified defendant that Attorney 
John Jay had been requested to assist him. On 17 November 
the defendant, with Mr. Jay present, was heard on his motion 
that Judge Thornburg disqualify himself and his motion for 
change of venue or special venire on the ground of substantial 
publicity in the Thirtieth Judicial District. In an order denying 
both motions Judge Thornburg made findings in which he 
traced the proceedings from the inception of the case, including 
the finding that defendant requested that counsel be assigned, 
at defendant's expense, "to assist him in the preparation and 
trial of the case with the understanding that he (defendant) 
assumed the full, primary responsibility for his defense of the 
case." 

At trial the evidence for the State tended to show that in 
April 1975, Irma Ring rented to defendant a building in the 
Town of Maggie Valley for a gift shop; defendant proceeded 
to operate an adult book store in the building; in July she 
started ejectment proceedings, and after hearing, defendant 
was ejected a t  the end of July. On 1 August 1975 sometime 
after 5:00 p.m. Burton Edwards, age 11, and Herbie Savage, 
age 13, were outside a restaurant across the street from the 
bookstore. They saw defendant and another man drive up in 
a reddish-brown car with a white top and park in front of the 
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bookstore. They saw defendant unlock the door, remove a box 
from the trunk, and carry i t  inside. Defendant returned a few 
minutes later with the box and placed i t  in the trunk. The other 
man then came out, defendant locked the door, and they drove 
off. About three to five minutes later, the boys saw smoke corn- 
ing out of the store. Clyde Rich drove by the store about 8:30 
p.m., saw a maroon car with a white top parked in front of 
the store, and 20 to 30 minutes later heard the fire siren. Notice 
of the fire was received by the fire department a t  8:45 p.m., 
and the fire truck arrived a t  the scene a t  8:50 p.m. It took 
several hours to extinguish the fire. An examination of the 
building revealed that the doors were locked, that there were 
19 charred holes in the floor and that the electrical wiring 
beneath the floor was insulated and intact. A jug containing 
gasoline was found on an unburned part of the floor. On cross- 
examination the town fire chief testified that a black, dense 
smoke came from the building "which would make me have 
the opinion that i t  was started with an oil-base type of material 
or  something of this nature." An investigating officer testified 
that when he went to the defendant's house some time after the 
fire, a red car with a white top was parked on the premises. 

Defendant called as his witnesses town aldermen, police 
officers, district attorneys, news reporters, and others, and 
attempted to show by them a conspiracy to run him out of the 
state, but none of the witnesses called admitted that. they en- 
tered into a conspiracy. 

The jury found defendant guilty as charged. From judg- 
ment imposing imprisonment, defendant appealed. 

Attorney Generd Edmisten by Special Deputy Attorney 
General T .  Buie Costen and Associate Attorney Nonnie F.  
Midgette for the State. 

Wesley F. Talman, Jr., for defendant appellant. 

CLARK, Judge. 

Upon his arrest on 6 August 1975, the defendant delivered 
to the arresting officer a petition for habeas corpus. Thereafter, 
defendant made numerous motions before, during, and after 
trial. Further, he filed a civil action in the federal court against 
Superior Court Judge Harry C. Martin, the Sheriffs of Bun- 
combe and Catawba Counties, and various local officials alleg- 
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ing violations of his constitutional rights and praying for 
damages in the sum of $1,200,000.00. He also petitioned the 
federal court to stay all proceedings in the state court. Many 
of his motions and petitions were based on his claim that there 
was a conspiracy among state and local officials to run him 
out of the state. The adverse rulings of the court were not the 
result of any lack of vociferous determination on his part. The 
defendant attempted to show violation of various constitutional 
rights and a conspiracy against him by judges, law enforcement 
officers, and other government officials. Throughout the trial 
the trial judge exhibited admirable patience and judicious re- 
straint. The trial lasted three days. Only once was defendant 
found in contempt of court. The record on appeal exceeds 400 
pages. Defendant offered the testimony of 23 witnesses, includ- 
ing the district attorney, and the court allowed him to recall 
14 of them for further examination. Despite this effort, the 
defendant was unable to elicit any evidence of a conspiracy or 
any other evidence which tended to show his innocence of the 
crime charged. 

[I] The defendant contends that the court erred in assigning 
counsel to assist him and then failing to adequately inform him 
of the limitations under which counsel would have to operate. 
Since defendant a t  no time claimed indigency, we do not have 
here an issue concerning the right of an indigent defendant 
as a matter of due process to court-appointed counsel. See 
Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed. 2d 
799 (1963). The defendant insisted that he wanted to defend 
himself. He informed the court that he had been to college for 
three years, that he had some experience in court, and that 
he was competent to defend himself except for "the formali- 
ties." Judge Thornburg, obviously concerned about defendant's 
lack of skill and experience, offered to find an attorney to assist 
him, with the understanding that defendant retain the re- 
sqonsibility for the defense of the case and with the under- 
standing that the court would determine a reasonable fee which 
defendant would pay. The attorney was not appointed by the 
court but was recommended to the defendant, who conferred 
privately with counsel after his appearance, and then both 
returned to the courtroom. The record on appeal reveals that 
thereafter counsel assisted in making motions, and was present 
with defendant for consultation though the defendant examined 
all witnesses. We think i t  is clear that defendant requested and 
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was given the right to conduct his own defense, and that he 
requested and was given the right to employ counsel in an ad- 
visory capacity. He not only agreed to but insisted upon the 
limited participation by the attorney. Stute v. Robitzson, 290 
N.C. 56, 224 S.E. 2d 174 (1976), does not support defendant's 
contention that this arrangement deprived him of his right to 
a fair trial. In that case the court held that, where, after dis- 
cord between defendant and his court-appointed counsel, counsel 
began questioning the defendant's only witness, then fell silent, 
and left defendant to take over the direct examination, it was 
prejudicial error since this procedure must have conveyed to 
the jury the impression that counsel attached little significance 
or credibility to the testimony of the witness or that the de- 
fendant and his counsel were a t  odds. No such impression could 
have been conveyed here since defendant conducted all defense 
matters in the presence of the jury. 

[2] A party has the right to appear in propria persona. or by 
counsel, but the right is alternative, and one has no right to 
appear both by himself and by counsel. State v. Phillip, 261 
N.C. 263, 134 S.E. 2d 386 (1964). However, the trial court in 
its discretion may permit a defendant himself to cross-examine 
a witness. State v. Rogers, 12 N.C. App. 160, 182 S.E. 2d 660 
(1971). The trial court in its discretion also may permit the 
defendant to conduct the defense and a t  the same time be 
furnished with the advice of a court-appointed attorney. People 
v. Pilgranz, 160 Cal. App. 2d 528, 325 P. 2d 143 (1958) ; see 
Annot., 77 A.L.R. 2d 1233 (1961). In the case before us the 
defendant elected to conduct his defense and to have counsel 
present in an advisory capacity. It is apparent from the record 
on appeal that the defendant represented himself with remark- 
able redundancy and little skill or judgment, eliciting on cross- 
examination evidence prejudicial to his cause and failing to 
elicit from his own witnesses any evidence favorable to him. 
But the defendant, having insisted upon conducting his own 
defense, must endure the trial results in the absence of a show- 
ing of reversible error. 

[3] The remaining assignments of error raise routine ques- 
tions. By one assignment defendant contends the trial court 
should have declared a mistrial ex mero motu due to the carni- 
val atmosphere of the trial. The record on appeal discloses the 
possibility that the defendant could have created a carnival 
atmosphere but for the patience and restraint of the presiding 
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judge. Another assignment raises the question of whether prob- 
able cause existed to issue the warrant under which defendant 
was arrested. Defendant was tried upon an indictment. There- 
fore, the question of probable cause to issue the warrant under 
which he was initially arrested has no effect on the jurisdic- 
tion of the trial court. State v. Hargett, 255 N.C. 412, 121 S.E. 
2d 589 (1961). We have carefully considered all other assign- 
ments of error and find them to be without merit. 

No error. 

Judges BRITT and HEDRICK concur. 

STATE OF NORTH CAROLINA v. JOE ROBINETTE 

No. 762932855 

(Filed 20 April 1977) 

1. Criminal Law 1 26.2- indictment for felony-murder -motion to  dis- 
miss underlying felony charges 

The trial court properly denied defendant's motion to dismiss 
charges of felonious breaking and entering and felonious larceny on 
the ground that he has been indicted for murder committed in the 
perpetration of those felonies where defendant has not been brought 
to trial on the murder charge, since no problem of double jeopardy 
can arise until defendant has been arraigned on the murder charge. 

2. Burglary and Unlawful Breakings 1 5.3; Larceny § 7- aiding and abet- 
ting in breaking and entering and larceny 

The State's evidence was sufficient to support defendant's con- 
viction of felonious breaking and entering and felonious larceny as 
an aider and abettor where i t  tended to show that defendant drove 
in an automobile to the scene of the crimes with the three men who 
actually committed the offenses; while these men were actively engaged 
in breaking and entering a house and stealing property therefrom, 
defendant remained close by in an automobile, driving up and down 
the road in front of the house and keeping the automobile's motor 
running; and as the three men left the house, one carrying a stolen 
money box, defendant drove the automobile to a point near the front 
of the house, where he was stopped by police officers. 

3. Larceny 5 7- ownership alleged in parent -property owned by minor 
child - no fatal variance 

There was no fatal variance between indictment and proof in a 
larceny case where the indictment alleged ownership of the stolen 
property in a specified person and the evidence showed that, although 
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the property belonged to his minor child, it was kept in the specified 
person's residence, and he had custody and control of the property of 
his minor children kept therein, since the unlawful taking from the 
person in lawful custody and control of the property is sufficient 
to support the charge of larceny. 

4. Criminal Law $5 9.4, 113.7- aiding and abetting-necessity for in- 
struction 

The trial court in a prosecution for felonious breaking and enter- 
ing and larceny erred in failing to instruct the jury on the law appl-  
cable to one who aids and abets another in the commission of a felony 
where all the evidence disclosed that defendant remained in an  auto- 
mobile during the entire time the crimes were being committed by 
others, and the State's case was based entirely on the theory that  
defendant aided and abetted in the perpetration of the crimes. 

APPEAL by defendant from Kirby, Judge. Judgments en- 
tered 17 June 1976 in Superior Court, MCDOWELL County. 
Heard in the Court of Appeals 5 April 1977. 

Defendant was indicted for (1) felonious breaking and 
entering and (2) felonious larceny. Charles Hall and Mark 
Rice were indicted for the same offenses. A fourth participant, 
Billy Hughes, was killed by a sheriff's deputy during commis- 
sion of the crimes. Defendant was tried separately and pled 
not guilty to both charges. 

The State's evidence showed: In September 1975 Dr. James 
Johnson lived on Airport Road, which runs north and south 
near Marion in McDowell County. On 9, 10, and 11 September 
1975 the Johnson residence was kept under surveillance by 
members of the McDowell County Sheriff's Department, who 
stationed themselves in the woods a t  the edge of the yard. On 
9 September 1975 a 1970 black-over-red Chevrolet automobile 
with a loud muffler, carrying four or five people, drove up 
and down the road in front of the Johnson residence three 
times. On 10 September 1975 the same vehicle again drove up 
and down Airport Road several times and a t  one time pulled 
into Dr. Johnson's driveway. Billy Hughes was the driver. One 
of the occupants of the vehicle got out, went to the house, and 
knocked on the door. He and the vehicle then left. Shortly 
thereafter Mark Rice knocked on the door. He then left the 
house and walked south on Airport Road. A few minutes later 
the Chevrolet also traveled south on Airport Road. 

On 11 September 1975 the Chevrolet, carrying a t  least 
four people, again drove by the Johnson residence. It traveled 
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north of the residence approximately 150 yards and stopped. 
A door slammed on the vehicle. A few minutes later Hughes, 
Hall, and Rice walked up to the back door of the residence and 
entered it. Twelve to fifteen minutes later they came out. In 
the meantime, while the three men were still in the residence, 
the Chevrolet traveled back south on Airport Road past the 
residence, returning three to five minutes later traveling north. 
Defendant was the driver. After the car passed north of the 
residence, one of the officers heard it idling for some time. 
When the three men came out of the residence, Hughes was 
carrying a money box. One of the officers stepped into the yard 
and called on the three men to halt. Instead, they ran in differ- 
ent directions. Hughes fired a small pistol a t  the officers and 
ran out onto the road. In an exchange of gun fire, Hughes fell 
fatally wounded. As Hughes ran out onto the road pursued by 
the officers, the Chevrolet driven by the defendant came up the 
road toward him. The officers stopped i t  and arrested the de- 
fendant. The metal box which Hughes had carried from the 
house was found between the house and the road. I t  contained 
old coins and some currency. Dr. Johnson testified that i t  con- 
tained his seventeen year old son's coin collection, that i t  was 
kept in his son's room, and that he had not authorized anyone 
to enter his residence or to remove the box. 

Defendant offered evidence to show that he worked in 
Burke County on 9 and 10 September, but that he did not go 
to work on 11 September because of the weather. Defendant's 
wife testified that on the morning of 11 September 1975 de- 
fendant had breakfast with her a t  a restaurant, that Hall was 
a t  the restaurant and was drinking, that defendant had a con- 
versation with Hall, and that defendant left in a red and black 
car. 

The jury found defendant guilty as charged in both cases. 
From judgments imposing prison sentences, defendant appealed. 

Attorney General Edrnisten by Assistant Attorney General 
Thomas B. Wood for the State. 

Story, Hunter & Goldsmith, P.A., by C. Frank Goldsmith, 
Jr., for  defendant appellant. 

PARKER, Judge. 

[I] In apt time defendant moved to dismiss the charges in 
this case on the ground that he had also been indicted for the 
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first  degree murder of Billy Hughes. He contends that since the 
State's theory in obtaining the first degree murder indictment 
was the so-called "felony-murder rule," i.e., a murder committed 
in perpetration of another felony, the lesser felonies for which 
defendant was tried in these cases became merged in the mur- 
der charge, and that for that reason it was error for the trial 
court to refuse to dismiss them so long as the defendant was 
still under indictment for murder. We do not agree. Defendant 
has not been brought to trial on the murder charge. Until that 
shall occur, the State remains free to proceed against him in 
the present cases. Until he is arraigned on the murder charge, 
no problem of double jeopardy can arise. 

[2] We also find no error in denial of defendant's motions 
for nonsuit. There was ample evidence from which the jury 
could find that on the day the crimes were committed defend- 
ant drove in an automobile to the scene of the crime with the 
three men who actually committed the offenses; that while 
these men were actively engaged in breaking and entering the 
house and stealing property therefrom, defendant remained 
close by in the automobile, driving up and down the road in 
front of the house and keeping the automobile's motor running; 
and that as  the three men left the house, one carrying the stolen 
money box, the defendant drove the automobile back on the 
road to a point near the front of the house, where he was 
stopped by the officers. These findings would support verdicts 
finding defendant guilty of both charges as an aider and abettor. 
State v. Curry, 25 N.C. App. 101, 212 S.E. 2d 509 (1975). 

131 Nor do we agree with defendant's contention that the 
larceny count should have been dismissed for fatal variance 
between the indictment and the proof. It is true that the in- 
dictment alleges ownership of the stolen property in Dr. James 
Johnson, while the evidence is that it belonged to his minor 
child. The evidence also shows, however, that it was kept in 
Dr. Johnson's residence, and he had custody and control of the 
property of his minor children kept therein. He, therefore, had 
possession, "which was equivalent to a special property therein." 
State v. Ha,use.r, 183 N.C. 769, 770, 111 S.E. 349, 350 (1922). 
"The fact that an indictment charges a defendant with larceny 
of property from a specified person and the evidence discloses 
that such person is not the owner but is in lawful possession 
a t  the time of the offense, does not render the indictment in- 
valid. There is no fatal variance, since the unlawful taking from 
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the person in lawful custody and control of the property is suf- 
ficient to support the charge of larceny." State v. Gotten, 2 N.C. 
App. 305, 308, 163 S.E. 2d 100, 102 (1968) ; accord, State v. 
Smith, 266 N.C. 747, 147 S.E. 2d 165 (1966). The case of State 
v. Eppley, 282 N.C. 249, 192 S.E. 2d 441 (1972), cited by de- 
fendant, is distinguishable and does not control on the facts of 
the present case. In that case the indictment alleged ownership 
of the stolen property in one Carriker, while the evidence dis- 
closed Carriker's father was the owner. That case did not in- 
volve, as  the case before us does, the special custodial interest 
which a parent has in the property of his minor child kept in 
the parent's residence. We hold that defendant's motion for 
nonsuit in both the breaking and entering and in the larceny 
cases were properly denied. 

[4] For error in the charge, however, there must be a new 
trial. In apt time the defendant made written request that the 
court instruct the jury on the law concerning aiding and abet- 
ting. The court did not do so, but instructed the jury as fol- 
lows : 

"Now, members of the jury, for a person to be guilty 
of a crime, it is not necessary that he, himself, do all of 
the acts necessary to constitute the crime. If two or more 
persons act together with a common purpose to commit 
breaking and entering and larceny, each of them is held 
responsible for the acts of the other done in the commission 
of the crime of breaking or entering and larceny." 

At no place in the charge did the court instruct the jury on 
the law applicable to one who aids or abets another in the com- 
mission of a felony. The court's instruction concerning "acting 
in concert," which appears to have been taken practically ver- 
batim from the pattern jury instructions, had no application 
under the evidence in this case. 

In State v. Mitchell, 24 N.C. App. 484, 486, 211 S.E. 2d 
645, 646-47 (1975), Clark, J., speaking for this Court said : 

"A participant in the commission of a felony may be 
a principal in the first degree or a principal in the second 
degree. A person who actually commits the offense or is 
present with another and does some act which forms a part 
thereof, although not doing all of the acts necessary to 
constitute the crime, is a principal in the first degree. One 
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who is actually or constructively present when the crime 
is committed and aids or abets the other in its commission 
is a princpal in the second degree. Both are equally guilty. 
State v. Minton, 234 N.C. 716, 68 S.E. 2d 844 (1952) ; State 
v. Keller, 268 N.C. 522, 151 S.E. 2d 56 (1966). In State 
v. Allison, 200 N.C. 190, 156 S.E. 547 (1931), the distinc- 
tion between principals in the first and second degree was 
characterized as  a distinction without a difference, but the 
distinction is still maintained in recent decisions. See State 
v. Wiggins, 16 N.C. App. 527, 192 S.E. 2d 680 (1972) ; 
State v. Lgles, 19 N.C. App. 632, 199 S.E. 2d 699 (1973). 

Though 'principals in the first and second degree' have 
disappeared from courtroom parlance, the trial judge has 
the burden of recognizing the difference where there is 
evidence that the defendant and another are associated in 
the perpetration of the crime charged. If the defendant is 
present with another and with a common purpose does 
some act which forms a part of the offense charged, the 
judge must explain and apply the law of 'acting in con- 
cert.' This would constitute a principal in the first degree 
under common law. If a defendant was actively or con- 
structively present and did no act necessary to constitute 
the crime but aided and abetted the other in the commis- 
sion thereof, the trial judge must explain and apply the 
law of 'aiding and abetting.' This would constitute a prin- 
cipal in the second degree under common law. Too, the evi- 
dence may require the judge to charge on both 'acting in 
concert' and 'aiding and abetting.' " 

In the present case, there was no evidence that defendant 
himself broke or  entered the house. On the contrary, all of the 
evidence discloses that during the entire time the crimes were 
being committed by others, defendant remained in the automo- 
bile. The State's case was based entirely on the theory that 
defendant aided and abetted in perpetration of the crimes. There 
was ample evidence that defendant did aid and abet; there was 
no evidence that he acted in concert. It was error for the court 
to  fair to instruct the jury on the law arising on the evidence 
in this case, and for this error defendant is entitled to a 

New trial. 

Judges BRITT and MARTIN concur. 
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STATE OF NORTH CAROLINA v. PADEN H. COLE, JR., TOM T. 
COLE, JACK BARTLETT, CHARLES BARTLETT, HAROLD G. 
BARTLETT AND DANIEL K. WRIGHT 

No. 762SC892 

(Filed 20 April 1977) 

1. Animals § 7; Criminal Law 3 16.1- misdemeanor - charge not initi- 
ated by presentment - jurisdiction 

A charge by presentment that  defendants violated the game laws 
"by taking and possessing" a game animal during closed season did 
not charge the offense of possessing a dead game animal in violation 
of G.S. 113-103, a misdemeanor for which defendants were tried for 
the first time in the superior court; consequently, since the offense 
for which defendants were tried is a different offense than that 
charged in the presentment, i t  was not "initiated by presentment" 
within the exception contained in G.S. 7A-271(a)(2) giving the su- 
perior court original jurisdiction of such misdemeanor charges, and 
only the district court had jurisdiction of the charges against de- 
fendants. 

2. Criminal Law § 16.1- misdemeanor -jurisdiction - agreement and 
stipulation 

An agreement by defendants to transfer misdemeanor cases for 
trial t o  another county and a stipulation that "the defendants were 
properly before the court on a plea of not guilty and that the charges 
were heard before a jury duly and properly empaneled a t  the June, 
1976 Criminal Session of the Martin County Superior Court" could 
not confer original jurisdiction on the superior court to try misdemea- 
nor cases. 

APPEAL by defendants from Webb, Judge. Judgments en- 
tered 28 June 1976 in Superior Court, MARTIN County. Heard 
in the Court of Appeals 7 April 1977. 

By Ch. 103, 1973 Session Laws, which became effective 
9 June 1973, it was made a misdemeanor "for any person to 
take or hunt bear in the County of Tyrrell a t  any time during 
the next two years." On 27 November 1974 warrants were 
issued charging that each defendant did on 16 November 1974 
unlawfully and wilfully (1) hunt bear in Tyrrell County at a 
prohibited time, to wit: on 16 November 1974, and (2) "have 
in his possession a wild animal, to wit: a bear, knowing the 
same to have been taken during the closed season." After trial 
in the District Court in Tyrrell County, Judge Hallett S. Ward 
found defendants not guilty of the first charge but guilty of the 
second. From judgments entered on the second count, defend- 
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ants appealed to the Superior Court, where they moved to dis- 
miss for  the reason that the second count in the warrants did 
not charge a crime. On 15 September 1975 this motion was 
allowed by Judge Robert D. Rouse, Jr. 

On 15 September 1975 new warrants were issued charg- 
ing that on 16 November 1974 each defendant did unlawfully 
and willfully "possess a dead game animal, a bear, which was 
taken during closed season in Tyrrell County . . . in violation 
of G.S. 113-103." (Emphasis added.) Defendants moved to 
dismiss these warrants. After a hearing on defendants' motion, 
District Judge Chas. H. Manning, concluded that the charge 
contained in the new warrants did not substantially differ from 
the charge in the previous warrants which had been dismissed 
in the Superior Court. Accordingly, on 5 December 1975 he 
ordered the charges dismissed with prejudice. The State gave 
notice of appeal. 

On 20 April 1976 the grand jury in Tyrrell County made 
a presentment charging that on 16 November 1974 defendants 
"violated the Game Laws of the State of North Carolina by 
taking and possessing a bear in Tyrrell County during closed 
season, contrary to Chapter 103 of the 1973 North Carolina 
Session Laws and G.S. 113." (sic). On the same date, 20 April 
1976, the grand jury returned true bills of indictment against 
each defendant charging that on 16 November 1974 in Qrre l l  
County he did unlawfully and wilfully "possess a dead game 
animal, a bear, which was taken during closed season in Tyrrell 
County, said season being closed by Chapter 103, House Bill 
398 of the 1973 Session Laws," in violation of G.S. 113-103. 

On 21 April 1976 defendants appeared in Superior Court 
and moved to dismiss the bills of indictment for the reason, 
among others, that the Superior Court was without jurisdic- 
tion, the original jurisdiction of these cases being in the Dis- 
trict Court. By order entered 21 April 1976 Superior Court 
Judge John Webb overruled defendants' motion to dismiss the 
indictments. In the same order, Judge Webb ruled on the appeal 
by the State from the District Court's order of 5 December 
1975. In this connection, Judge Webb found that the inclusion 
of the word "dead" in the description of the game animal in 
the new warrants made the new warrants substantially differ- 
ent from the old warrants which Judge Rouse had dismissed 
on 15 September 1975 for failure to charge a crime. Accord- 
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ingly, on 21 April 1976 Judge Webb ordered that the District 
Court's order dismissing the new warrants be reversed and 
that the cases be returned to the District Court of Tyrrell 
County for trial. However, the cases were not tried in the Dis- 
trict Court. On motion of the State, agreed to by defendants, the 
cases were transferred to Martin County for trial. 

On 28 June 1976 the cases were consolidated for trial and 
were tried in Superior Court in Martin County. The jury found 
each defendant guilty as  charged in the bills of indictment. 
From judgments imposed on the verdicts, defendants appealed. 

Attorney General Edmisten by Associate Attorney George 
W .  Lennon and Deputy Attorney General William W .  Melvin 
for the State. 

Wdkinson and Vosburgh by John A. Wilkinson for defend- 
ant appellants. 

PARKER, Judge. 

We note that the record on appeal contains the name of 
Jarvis L. McIntosh in the caption as one of the defendants. 
However, the record fails to show that Mr. McIntosh was tried 
or  that any judgment was rendered against him. He is not a 
party to this appeal, and we direct that his name be removed 
from the caption. 

The indictments on which defendants were tried charge a 
violation of G.S. 113-103. This statute declares that the posses- 
sion of any dead game animal during the closed season is un- 
lawful. Violation of G.S. 113-103 is a misdemeanor. G.S. 113-109. 

Except as provided in G.S. Ch. 7A, Art. 22, the District 
Court has exclusive, original jurisdiction for the trial of crirni- 
nal actions below the grade of felony. G.S. 7A-272(a). These 
cases were never tried in the District Court but were tried for 
the first time in the Superior Court. Unless provided for in 
G.S. 7A, Art. 22, the Superior Court has no jurisdiction to t ry  
these misdemeanor cases for the first time. G.S. 7A-271 (a) (2) 
provides that the Superior Court has jurisdiction to t ry  a mis- 
demeanor " [wlhen the charge is initiated by presentment." The 
State contends that the charges in the present cases were initi- 
ated by presentment, that G.S. 7A-271(a) (2) applies, and that 
therefore the Superior Court had jurisdiction to t ry  defendants 
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for the first time on these misdemeanor charges. We do not 
agree. 

[I] The fallacy of the State's position is that the cases which 
were tried in the Superior Court involved different offenses 
than were alleged in the presentment. The presentment alleged 
that defendants violated the North Carolina game laws "by tak- 
ing and possessing a bear in Tyrrell County during closed sea- 
son, contrary to Chapter 102 of the 1973 North Carolina 
Session Laws and G.S. 113." (The last statutory reference is ap- 
parently to the entire Chapter 113 of the General Statutes.) 
The verb "take," when used with fish or game as the object, 
means "to get possession of . . . by killing or capturing." (Em- 
phasis added.) Webster's Third New International Dictionary 
(1968). Therefore, a charge that the accused violated the game 
laws "by taking and possessing" a game animal during closed 
season does not charge the offense of possessing a dead game 
animal in violation of G.S. 113-103, which was the offense for 
which defendants were tried for the first time in the Superior 
Court. Since the offense for which defendants were tried is a 
different offense than that charged in the presentment, these 
cases were not "initiated by presentment" within the exception 
contained in Subsection (2) of G.S. 7A-271 (a).  The State does 
not contend, nor can we find, that these cases come within any 
other exception set forth in that statute. 

[2] The record indicates that the defendants agreed to the 
State's motion to transfer the cases to Martin County for trial. 
The record also contains a stipulation signed by the District 
Attorney and by the attorney for defendants "that the defend- 
ants were properly before the court on a plea of not guilty 
and that the charges were heard before a jury duly and properly 
empaneled a t  the June, 1976 Criminal Session of the Martin 
County Superior Court." The agreement by defendants to the 
transfer of the cases for trial and the above stipulation could 
not confer jurisdiction on the Superior Court to t ry  for the first 
time these misdemeanor cases. 

Since the Superior Court had no jurisdiction to t ry  these 
cases for the first time, the judgments appealed from are vacated 
and these cases are remanded to the Superior Court in Martin 
County with direction that they be transferred to the District 
Court in Tyrrell County for disposition by that court of the 
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charges contained in the indictments against the defendants. 
See State v. Wall, 271 N.C. 675, 157 S.E. 2d 363 (1967). 

Judgments vacated and cases remanded. 

Judges BRITT and MARTIN concur. 

STATE O F  NORTH CAROLINA v. BOBBY DWIGHT ARMSTRONG 

No. 764SC851 

(Filed 20 April 1977) 

Searches and Seizures 5 3- warrant to search for marijuana - insuffi- 
ciency of affidavit 

Facts set forth in an affidavit failed to furnish any rational basis 
upon which the officer issuing a search warrant could reasonably 
make an independent determination that  there was probable cause to 
believe that  the proposed search of a trailer occupied by defendant 
would reveal any marijuana where such facts stated only that  on 9 
January 1976 Darwin Smith, from whom an  undercover agent had 
made arrangements to buy one pound of marijuana, went to the 
trailer in question; there he met a man fitting defendant's descrip- 
tion, and they left in defendant's automobile; on the following day 
Smith sold a pound of marijuana to the undercover agent and another 
agent; later that same day, defendant went to a local store where 
he passed a $10 marked bill which had been used earlier in the day 
to purchase the marijuana; but there was no allegation that  any 
marijuana was ever seen, kept, sold or delivered a t  the trailer de- 
scribed in the application for the search warrant. 

APPEAL by defendant from Rouse, Judge. Judgment en- 
tered 15 July 1976 in Superior Court, ONSLOW County. Heard 
in the Court of Appeals 5 April 1977. 

Defendant was charged in a bill of indictment with feloni- 
ously possessing with intent to sell more than one ounce of 
marijuana. He pled not guilty. Prior to trial defendant moved 
to suppress evidence obtained as result of a search conducted 
pursuant to a search warrant. The motion was denied by Judge 
Joshua S. James. 

At trial before Judge Rouse and a jury, the State's evidence 
showed that a t  approximately 10:30 p.m. on 10 January 1976 
officers of the Onslow County Sheriff's Department, under 
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authority of a search warrant issued that night, searched a 
trailer occupied by defendant and found five plastic bags con- 
taining approximately 468 grams of marijuana. Defendant told 
the officers he would take responsibility for the drugs found. 
The defendant did not present evidence. 

The court granted defendant's motion for nonsuit as to the 
charge of felonious possession of marijuana with intent to sell 
and submitted the case to the jury on the lesser included offense 
of simple possession of more than one ounce of marijuana. The 
jury found defendant guilty, and from judgment imposing a 
prison sentence, defendant appealed. 

Attorney General Edmisten by Assistant Attorney General 
James E. Magner, Jr., for the State. 

Bailey ctnd Raynor by Edward G. Bailey for defendant a<p- 
pelhnt. 

PARKER, Judge. 

The sole question presented concerns the validity of the 
search warrant. In apt time defendant challenged the validity 
of the search warrant under which the officers searched his 
trailer and moved to suppress the evidence obtained as  a result 
of the search. The search was made under circumstances which 
required a search warrant, and unless the warrant was valid, 
the search was illegal and evidence obtained as  a result thereof 
should have been suppressed. G.S. 15A-974; Mapp v. Ohio, 367 
U.S. 643, 6 L.Ed. 2d 1081, 81 S.Ct. 1684 (1961). An "unlawful 
search is not made lawful because of resulting discoveries." 
State v. McCZoud, 276 N.C. 518, 525, 173 S.E. 2d 753, 758 
(1970). 

The warrant was issued upon application of B. H. Simms, 
a Narcotic Agent with the Onslow County Sheriff's Depart- 
ment. In his application, which was signed and sworn to by 
Officer Simms on 10 January 1976, the applicant alleged that 
there was probable cause to believe that marijuana and marked 
narcotic money were located in a specifically described trailer 
in the H & J Trailer Park off of Highway 17 South. To estab- 
lish probable cause for the issuance of the search warrant, the 
applicant swore to the following facts : 

"On 1-9-76 an undercover agent had a buy of 1 pound 
of marijuana set up. This individual who was going to sell 
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the pound of marijuana was staked out and followed by 
this officer. Each time the individual left he went to this 
trailer. The last time this individual went to this trailer 
he got up with a white male with medium long hair and a 
beard, they (sic) the individual whose name is Darwin 
Smith and the long hair bearded subject left in a dark 
colored Fiat whose tag number was HPZ264, which was 
registered to Bobby Dwight Armstrong, and on 1-10-76 the 
buy of one pound of marijuana was made by the under- 
cover agent and Agent James Henderson where 1 pound 
of marijuana was bought and $5.00 of marked money was 
confiscated, on the same date, 1-10-76, Bobby Dwight Arm- 
strong was staked out by this officer and Agent James E. 
Henderson. This individual Bobby Dwight Armstrong, 
white male, approximately 180 pounds with dirty blonde 
hair, medium long hair and beard went to a local business 
establishment where he, Bobby Dwight Armstrong, passed 
a $10.00 bill, serial #58497722B which was marked money 
which was used to purchase the one pound of marijuana 
earlier bought by an undercover agent and Narcotic Agent 
James E. Henderson. Bobby Dwight Armstrong was the 
only customer who went in this store and immediately 
after Bobby Dwight Armstrong left, Agent Henderson re- 
covered the marked $10.00 bill which was kept separate 
from other money. 

B. H. Simms, Narcotic Agent 
Onslow County Sheriff's 
Department." 

It does not appear that any information other than that 
contained in the above quoted affidavit was presented to or 
considered by the issuing official in determining whether prob- 
able cause existed for the issuance of the search warrant. 
Certainly none was "either recorded or contemporaneously sum- 
marized in the record or on the face of the warrant by the 
issuing official," a s  required by G.S. 15A-245 (a). Therefore, 
a finding of probable cause in this case must be based solely 
upon the allegations in the affidavit. The affidavit is sufficient 
"if i t  supplies reasonable cause to believe that the proposed 
search for evidence of the commission of the designated crimi- 
nal offense will reveal the presence upon the desc~ibed premises 
of the objects sought and that they will aid in the apprehension 
or  conviction of the offender." (Emphasis added.) State v. 
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Vestal, 278 N.C. 561, 576, 180 S.E. 2d 755, 765 (1971). In  our 
opinion, the affidavit in the present case does not supply rea- 
sonable cause for  such a belief. 

The affidavit states the following facts: On 9 January 
1976 an undercover agent had made arrangements to buy a 
pound of marijuana from an individual whose name is Darwin 
Smith. The affiant, Officer B. H. Simms, placed Darwin Smith 
under surveillance and followed him. Each time Darwin Smith 
"left" (how many times and from what location is not dis- 
closed), he went to "this trailer," apparently referring to the 
trailer described in the application for the search warrant. The 
last time Smith went to this trailer, he "got up with a white 
male with medium long hair and a beard," and they left in a 
Fiat  automobile which was registered to the defendant. On the 
following day, 10 January 1976, the undercover agent and Agent 
James Henderson made the "buy" of one pound of marijuana 
and $5.00 of marked money was confiscated. On the same date, 
10 January 1976, Officer Simms and Agent Henderson "staked 
out" the defendant, who is described as  being a "white male, 
approximately 180 pounds with dirty blond hair, medium long 
hair  and beard." Defendant went to a local business establish- 
ment, where he passed a $10.00 bill which was marked money 
used earlier that  day by the undercover agent and Agent Hen- 
derson to purchase the one pound of marijuana. Defendant was 
the only customer who went in the store, and immediately after 
he left, Agent Henderson recovered the marked $10.00 bill. 

Upon analysis, a fair  summary of the facts stated in the 
affidavit comes to no more than this: On 9 January 1976 Dar- 
win Smith, from whom an undercover agent had made arrange- 
ments to buy one pound of marijuana, went to the trailer ; there 
he met a man fitting defendant's description, and they left in 
defendant's automobile; on the following day Smith sold a 
pound of marijuana to the undercover agent and Agent Hen- 
derson; later that same day, defendant went to a local store, 
where he passed a $10.00 marked bill which had been used 
earlier in the day to purchase the marijuana. 

There is no allegation that  any marijuana was ever seen, 
kept, sold, o r  delivered a t  the trailer, which was the only prem- 
ises described in the application for  the search warrant. Indeed, 
the only facts stated in the affidavit which even remotely relate 
to the trailer are that  on 9 January 1976 Darwin Smith went 
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to the trailer, apparently more than once, and that the last time 
he did so he met a person, apparently the defendant, and left 
with him in defendant's car. There is no allegation that either 
Smith or the defendant lived a t  the trailer, and the connection, 
if any, between either one of them and the premises to be 
searched is not disclosed. Thus, the facts stated in the affidavit 
simply fail to furnish any rational basis upon which the issuing 
officer could reasonably make an independent determination 
that there was probable cause to believe that the proposed 
search of the trailer would discover the items specified in the 
application. 

In State v. Campbell, 282 N.C. 125, 131, 191 S.E. 2d 752, 
757 (1972), Justice Huskins, speaking for our Supreme Court, 
said: "Nowhere has either this Court or the United States Su- 
preme Court approved an affidavit for the issuance of a search 
warrant that failed to implicate the premises to be searched." 
The affidavit now before us failed to implicate the premises to 
be searched and did not provide a sufficient basis for a find- 
ing of probable cause to search the premises described in the 
warrant. 

For error committed in overruling defendant's motion to 
suppress the evidence obtained as result of the search, the judg- 
ment appealed from is vacated and defendant is granted a 

New trial. 

Judges BRITT and MARTIN concur. 

ALBERTA SCOGGINS MALLOY v. JOHN HAROLD MALLOY 
-AND - 

JOHN H. MALLOY v. ALBERTA SCOGGINS MALLOY 

No. 7615DC796 

(Filed 20 April 1977) 

1. Rules of Civil Procedure 8s 7, 8- responsive pleading not allowed- 
unpleaded issue allowed at trial 

A party who is not permitted to file a responsive pleading may 
meet the allegations made against him at trial in any manner that 
would have been proper had a reply been allowed; therefore, a wife 
was entitled to present evidence of condonation at trial in response to 
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her husband's allegations of adultery since she was not permitted to 
raise that  issue by filing further pleadings. G.S. 1A-1, Rules 7(a)  
and 8(d). 

2. Divorce and Alimony § 4- condonation - sufficiency of evidence 
In  an action for absolute divorce and an action for alimony with- 

out divorce which were consolidated for trial, evidence of the hus- 
band's condonation of the wife's adultery through August 1973 was 
sufficient to be submitted to the jury where i t  tended to show that  
from January 1972 to  November 1973 the husband suspected that  his 
wife was committing adultery; the husband and wife had sexual inter- 
course on a t  least one occasion during that  period; the wife never 
denied her husband sexual relations; and the last time they had inter- 
course was in August 1973. 

APPEAL by Alberta Scoggins MaHoy from Paschal, Judge. 
Judgment entered 3 June 1976, in District Court, ALAMANCE 
County. Heard in the Court of Appeals 10 March 1977. 

The appeal involves two actions consolidated for trial. In 
the first action, the wife filed for alimony without divorce on 
the ground that her husband had abandoned her. In his an- 
swer the husband asked for dismissal of the complaint on the 
ground that the wife had committed adultery. 

In the second action the husband filed for absolute divorce 
on the ground of one year's separation. In her amended answer 
the wife alleged abandonment and requested that the action for 
divorce be stayed pending the resolution of her suit for ali- 
mony. Instead the cases were consolidated for trial with the 
husband as the plaintiff. Upon this basis and for the purpose 
of simplicity, hereinafter the husband shall be referred to a s  
the plaintiff and the wife as the defendant. 

The evidence for the plaintiff-husband tended to show that 
he had been a resident of the State for twenty-one years, that 
he and the defendant were married on 5 October 1946, and 
that they had lived separate and apart after 23 November 1973. 
His evidence further tended to show that on 18 January 1972, 
Johnelle Crump was seen emerging from plaintiff's and defend- 
ant's house a t  a time when neither plaintiff nor his daughters 
were there; that in July 1972 and on several Saturdays during 
1973 the defendant left her home about 7:00 a.m. purportedly 
to go to the laundromat but instead drove to the house of one 
Clarence Jones where she and Crump met and stayed until about 
noon ; that on one occasion they were observed hugging and kiss- 
ing a t  the door of the Jones' house; that the last time defend- 
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ant was followed to the Jones' house was 17 November 1973; 
that plaintiff offered to install a home laundry but defendant 
did not want one; that in September 1972 and July 1973 plain- 
tiff and defendant had serious arguments; that after the latter 
argument neither defendant nor their two daughters would 
speak to plaintiff; that plaintiff and defendant had sexual re- 
lations on only one occasion after July 1972, that occurring in 
early 1973; that defendant moved to another bedroom in their 
house in July 1973; that in September 1973 defendant threat- 
ened to shoot plaintiff; that plaintiff left their house on 23 
November 1973 and has not returned. 

The evidence for the defendant tended to show that she 
first met Johnelle Crump a t  a neighbor's house in May 1974, 
after she and plaintiff had separated; that she first met Clar- 
ence Jones in December 1975, after learning of plaintiff's allega- 
tions of adultery; that Clarence Jones or a member of his 
family was home nearly every Saturday during 1973 and that 
defendant and Johnelle Crump had never been to that house; 
that she usually stayed in bed on Saturday mornings and did 
her laundry on Saturday afternoons; that she and plaintiff did 
quarrel in September 1972 and July 1973; that he thereafter 
continually criticized her; that she and defendant last had 
sexual intercourse in August 1973; that she moved out of their 
bedroom in August 1973 when he refused to make room for 
her in the bed. 

The trial judge refused to submit to the jury an issue ten- 
dered by defendant as to condonation by plaintiff of defendant's 
alleged adultery. The jury found that plaintiff and defendant 
had lived separate and apart after 23 November 1973; that 
plaintiff had not abandoned defendant without adequate cause; 
and that defendant had committed adultery. From judgment 
granting plaintiff-husband an absolute divorce, defendant-wife 
appeals. 

Ross  and  Dodge b y  Harold T.  Dodge f o r  plaint i f f  and cross- 
de fendant  appellant, A lber ta  Scoggins  Malloy. 

La tham,  Wood  and Cooper b y  S t e v e  A. Balog f o r  defend-  
a n t  and cross-plainti f f  appellee, J o h n  H. Malloy. 

CLARK, Judge. 

[I] Defendant first assigns error to the refusal of the trial 
judge to submit the tendered issue of condonation to the jury. 
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Plaintiff contends that there is no error because condonation 
was neither raised in the pleadings nor tried by implied con- 
sent under G.S. 1A-1, Rule 15(b). While i t  is true that the 
pleadings contain no allegation of condonation by plaintiff of 
defendant's alleged adultery, we do not think this precludes 
defendant from litigating the issue. G.S. 1A-1, Rule 7(a) pro- 
vides in pertinent part, "There shall be a complaint and an 
answer; a reply to a counterclaim denominated as such; . . . 
No other pleading shall be allowed except that the court may 
order a reply to an answer or a third-party answer." In the 
first action husband pleaded adultery in his answer but made 
no claim for affirmative relief; wife was not entitled to file a 
reply. In the second action, husband pleaded adultery in his 
reply to wife's original answer wherein she had asserted a 
counterclaim; again she was not entitled to file any further 
pleading. G.S. 1A-1, Rule 8(d)  provides in pertinent part that 
"Averments in a pleading to which no responsive pleading is 
required or  permitted shall be taken as  denied or avoided." Un- 
der Rule 8 (d) plaintiff-husband's allegations of adultery were 
deemed denied. A party who is not permitted to file a responsive 
pleading may meet the allegations a t  trial in any manner that 
would have been proper had a reply been allowed. Vernon v. 
Crist,  291 N.C. 646, 231 S.E. 2d 591 (1977). Given this con- 
struction of Rules 7 (a) and 8 (d), we need not consider whether 
the issue was tried by implied consent under Rule 15(b). We 
conclude that defendant-wife was entitled to present evidence 
of condonation, and accordingly we now consider whether there 
was sufficient evidence to submit the issue of condonation to 
the jury. 

In the present case the defendant pled abandonment as a 
ground for alimony without divorce and as  a defense to plain- 
tiff's claim for divorce on the ground of one year's separation. 
Abandonment requires that the separation be done wilfully and 
without just cause or provocation. Overby v. Overby, 272 N.C. 
636, 158 S.E. 2d 799 (1968). Adultery is adequate cause for 
separation. Caddell v .  Caddell, 236 N.C. 686, 73 S.E. 2d 923 
(1953) ; Williams v. Williams, 230 N.C. 660, 55 S.E. 2d 195 
(1949) ; G.S. 50-5 (1). In the present case the evidence of con- 
donation was introduced for the purpose of establishing that 
adulterous acts by defendant did not provide cause for plaintiff 
to abandon defendant. Condonation is the forgiveness of a 
marital offense constituting a ground for divorce. 1 Lee, N. C. 
Family Law, 5 87 (1963). Adultery is a ground for divorce. 
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G.S. 50-5(1). "Condonation is forgiveness upon condition, and 
the condition is, that the party forgiven will abstain from like 
offense afterwards, and moreover treat the forgiving party, in 
all respects, with conjugal kindness; and, if the condition shall 
be violated, then the original offense shall be revived." Lassiter 
v. Lassiter, 92 N.C. 129, 136 (1885). Voluntary sexual inter- 
course by the innocent spouse, with knowledge or reason to 
know that the other has committed adultery, usually operates 
as a condonation of the offense. Sparks v. Sparks, 94 N.C. 527 
(1886) ; 1 Lee, supra, S 87. 

121 The evidence, when viewed most favorably to the defend- 
ant, tended to show that from January 1972 to November 1973 
the plaintiff suspected that his wife was committing adultery; 
that they had sexual intercourse on a t  least one occasion during 
that period; that defendant never denied her husband sexual 
relations; and that the last time they had sexual intercourse 
was in August 1973. We conclude that this evidence is sufficient 
to raise the issue of whether plaintiff condoned acts of adultery 
committed through August 1973. We are not unmindful that 
plaintiff's evidence tended to show that defendant continued to 
commit adultery through November 1973, and that condonation 
is conditional upon cessation of the marital misconduct. How- 
ever, in this case the jury was not limited to finding adulterous 
conduct after the time that defendant's evidence tended to show 
condonation. If the jury had found that the only time that 
adultery was committed was prior to the time defendant's evi- 
dence tended to show condonation, as would have been sufficient 
under the instructions given by the trial judge, then defendant 
was prejudiced by the failure of the court to submit the issue 
of condonation and she is entitled to a new trial. 

Defendant's remaining assignment of error pertains to the 
charge on adultery. We think that it is unnecessary to discuss 
this assignment since the error, if any, may not be repeated a t  
the new trial. 

Judgment vacated and cause remanded for a new trial. 

Judges BRITT and HEDRICK concur. 
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State v. Springs 

STATE O F  NORTH CAROLINA v. JOHN WILLIAMS SPRINGS 

No. 7626SC782 

(Filed 20 April 1977) 

1. Assault and Battery § 15.3-serious injury a s  a matter of law - 
when instruction is proper 

In  a prosecution for assault with a deadly weapon with intent to  
kill inflicting serious injury where the evidence with respect to the 
injuries is not contradicted and the injuries could not conceivably be 
considered less than serious, the court may instruct the jury that, if they 
believe the evidence as  to injuries, they will find that there was serious 
injury; therefore, where the uncontradicted evidence in this assault 
case tended to show that  the victim remained unconscious for three 
days, was hospitalized for eight days, and lost two ribs and a lung 
a s  a result of defendant's shotgun blast, the trial court properly 
instructed the jury that  the injuries were serious injuries as  a mat- 
te r  of law. 

2. Assault and Battery 5 15.2-failure to  define assault - explanation 
sufficient 

Though the trial court's charge in a prosecution for assault with 
a deadly weapon with intent to  kill inflicting serious injury did not 
include a definition of assault, the judge did instruct that  the 
State was required to prove " . . . that the defendant assaulted [the 
victim] by intentionally and without justification or excuse shooting 
[the victim] in the upper left chest with a shotgun . . . , " and this lan- 
guage was sufficient to explain an assault to the jury so that they 
had no question as  to the meaning of the term. 

3. Assault and Battery $ 16.1-assault with deadly weapon with intent to 
kill inflicting serious injury - lesser offenses - submission unneces- 
sary 

In  a prosecution for assault with a deadly weapon with intent 
to  kill inflicting serious injury where the evidence showed that the 
prosecuting witness had been shot in the chest by a shotgun a t  close 
range, that  he was unconscious for three days and hospitalized for 
eight, and that  he lost two ribs and a lung as  a result of the shooting, 
defendant was not entitled to have submitted to the jury the lesser 
offenses of assault with a deadly weapon with intent to kill, assault 
with a deadly weapon, or assault inflicting serious injury. 

4. Criminal Law 3 73.2- officer's testimony - no hearsay 
Testimony by a police officer that  during the course of his inves- 

tigation of the assault charged he asked bystanders what had occurred 
and that  after hearing their responses, he placed defendant under 
arrest was not inadmissible as  hearsay, since i t  consisted only of 
what the officer did, and not of statements made to him by third 
persons. 
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5. Criminal Law 3 119- jury instruction not requested-failure to give 
not error 

The trial court did not err in failing to instruct the jury that the 
indictment did not constitute evidence against defendant, absent a 
request by defendant for such an instruction. 

APPEAL by defendant from Baley, Special Judge. Judgment 
entered 22 April 1976 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 9 March 1977. 

Defendant was indicted for assault with a deadly weapon 
with intent to kill inflicting serious injury and entered a plea 
of not guilty to the charge. He was convicted by a jury and 
upon that  verdict judgment was entered sentencing him to im- 
prisonment for a term of 16 to 20 years. 

The State introduced evidence which tended to show the 
following: Between 7:00 and 7:30 p.m. on the evening of 14 
December 1975, Leonard Brooks, the victim of the alleged 
assault, entered his car and began to leave his house when he 
saw defendant's car approaching. Defendant said he wanted to 
speak with Brooks, whereupon Brooks pulled over to the side 
of the road. Again, defendant said he wanted to see Brooks, so 
Brooks got out of his car. Defendant told Brooks "Let me hold 
of (sic) some money." Brooks replied that he did not have any 
money, but defendant persisted, "Yes, you got some money." 
Defendant then snatched the keys from Brooks' car, kept them, 
and drove away in his own car. 

Brooks went to defendant's house and waited on the porch 
for defendant's return. When defendant arrived, he told Brooks 
"I'll give it to you when I come back." Defendant then went into 
the house and came out carrying a shotgun. As soon as  defend- 
ant stepped onto the porch, he shot Brooks in the chest. Brooks 
lost consciousness for three days and remained in the hospital 
for  eight days. 

Defendant offered no evidence in his behalf. Other relevant 
facts are set out in the opinion below. 

At torney  General Edmisten,  b y  Assis tant  A t t o r n e y  General 
Ann Reed, f o r  t h e  State .  

Public Defender  Michael S .  Scofielcl, b y  Assis tant  Public 
Defender  M a r k  A. Michael, for defendant  appellant. 
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MORRIS, Judge. 

In his charge to the jury, Judge Baley instructed as to 
assault with a deadly weapon with intent to kill inflicting seri- 
ous injury as follows : 

"The fourth thing that the State must prove beyond a rea- 
sonable doubt is that the defendant inflicted serious injury, 
and you have heard testimony with respect to the injuries 
which the witness Brooks received, and I charge you that 
those would constitute serious ir~,juries." (Emphasis sup- 
plied.) 

Judge Baley also submitted the lesser offense of assault with a 
deadly weapon inflicting serious injury and charged that 

" . . . for you to find the defendant guilty of assault with 
a deadly weapon inflicting serious injury, the State must 
prove three things: . . . And third, that the defendant 
inflicted serious injury, and the injuries sustained th.at sent 
him to the hospital, if you believe those to be the facts and 
find beyond a reasonable doubt that that was true, would 
constitute serious injuries." (Emphasis supplied.) 

Defendant contends that the trial judge erred in instructing 
the jury that Brooks' injuries were serious injuries as a matter 
of law. We disagree. 

[I] The uncontradicted evidence was that the victim remained 
unconscious for three days, was hospitalized in Memorial Hos- 
pital for eight days, and lost two ribs and a lung as the result of 
the shotgun blast. There can be no possible doubt that the injuries 
received were serious. Where, as here, the evidence with respect 
to the injuries is not contradicted and the injuries could not 
conceivably be considered less than serious, we are of the opin- 
ion, and so hold, that the court may instruct the jury that if 
they believe the evidence as  to injuries, they will find that 
there was serious injury. This assignment of error is overruled. 

[2] Defendant contends that the judge erred in failing to 
instruct as to the legal definition of assault. Again, we disagree. 
In State v. H i c l m n ,  21 N.C. App. 421, 423, 204 S.E. 2d 718, 
719 (1974), we ordered a new trial because 

"[a] t no place in the charge did the trial judge instruct the 
jury as to what the term 'assault' means or what consti- 
tutes an assault. An assault is a legal term with which 
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jurors are  not apt to be familiar. We think it incumbent 
upon the trial judge to define or otherwise explain to a jury 
the meaning of the legal term 'assault'.'' (Emphasis sup- 
plied.) 

Though the charge in the present case did not contain a defini- 
tion of assault, the judge did instruct that the State was re- 
quired to prove " . . . that the defendant assaulted Leonard 
Brooks by intentionally and without justification o~ excuse shoot- 
ing Leonard Brooks in the upper left chest with a shotgun,. . . . " 
(Emphasis supplied.) We believe that this language was suffi- 
cient to "otherwise explain" an assault to the jury so that they 
had no question as to the meaning of the term. This explanation 
was given the jury in the charge on assault with a deadly 
weapon with intent to kill inflicting serious injury in the in- 
structions on the elements of the crime and the mandate. I t  was 
similarly repeated in the instructions on assault with a deadly 
weapon inflicting serious injury. The charge was sufficient, and 
this assignment is overruled. 

131 The trial judge submitted three possible verdicts to the 
jury: guilty of assault with a deadly weapon with intent to kill 
inflicting serious bodily injury; guilty of assault with a deadly 
weapon inflicting serious injury; and not guilty. Defendant 
argues that the judge erred in failing also to submit the lesser 
offenses of assault with a deadly weapon with intent to kill; 
assault with a deadly weapon ; and assault inflicting serious in- 
juries. We disagree. The trial court is not required to submit 
the issue of defendant's guilt of lesser offenses of the crime 
charged where there is no evidence from which the jury could 
find that the lesser offense was committed. State v. Griffin, 
280 N.C. 142, 185 S.E. 2d 149 (1971) ; State v. Williams, 31 
N.C. App. 111, 228 S.E. 2d 668 (1976). Here, the evidence 
showed that the prosecuting witness had been shot in the chest 
by a shotgun a t  close range ; that the victim was unconscious for 
three days and was hospitalized for eight days; and that he 
lost two ribs and a lung as a result of the shooting. On these 
facts, defendant was not entitled to a submission of assault with 
a deadly weapon with intent to kill or assault with a deadly 
weapon. State v. Turner, 21 N.C. App. 608, 205 S.E. 2d 628 
(1974) ; State v. Brown, 21 N.C. App. 552, 204 S.E. 2d 861 
(1974). Moreover, since the evidence that defendant used a 
deadly weapon was uncontradicted, he was not entitled to a 
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charge on assault inflicting serious injury. This assignment i s  
overruled. 

[4] A t  trial, Charlotte Police Officer L. D. Blakeney was per- 
mitted to  testify, over objection, that  during the course of his 
investigation he asked bystanders what had occurred and that  
after  hearing their responses, he placed defendant under arrest. 
Defendant maintains that  the testimony was hearsay and should 
have been excluded. Again, we cannot agree. "Evidence, oral or  
written, i t  called hearsay when its probative force depends, in 
whole o r  in part, upon the competency and credibility of some 
person other than the witness by whom it is  sought to  produce 
it." State v. Robbins, 275 N.C. 537, 547, 169 S.E. 2d 858, 
864-65 (1969) ; 1 Stansbury, N. C. Evidence, 5 138, p. 458. 
Clearly, the testimony here objected to  cannot be classified a s  
hearsay since i t  consisted only of what the officer did, and 
not of statements made to him by third persons. Accordingly, 
i t  was not error for the trial judge to  admit the testimony. 

[S] In his final assignment of error, defendant contends that  
the trial court erred in failing to instruct the jury that  the indict- 
ment did not constitute evidence against defendant. However, the 
record reveals that  defendant did not request the court for such 
an  instruction. It is well settled in this State that  where a de- 
fendant desires greater elaboration in the charge on a particular 
aspect of the case, he must make a special request therefor. 
Otherwise the court is not required to  so charge the jury. State 
v. Boyd, 278 N.C. 682, 180 S.E. 2d 794 (1971). We have care- 
fully reviewed the judge's charge in its entirely and hold that  
it contains a full and fa i r  summary of the evidence and an  
accurate statement of the law applicable thereto. 

No error. 

Judges VAUGHN and MARTIN concur. 
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STATE O F  NORTH CAROLINA v. VIRGIL LEE GAINES 

No. 7612SC861 

(Filed 20 April 1977) 

1. Searches and Seizures 5 4- execution of search warrant - notice of 
identity and purpose 

An officer's notice of identity and purpose was sufficient to ren- 
der valid his search pursuant to a warrant where officers observed 
a man hurriedly leave the premises to be searched; officers hastened 
to the door and saw that  the front screen door was closed but un- 
locked and the front inside door was standing open about a foot; 
an officer announced his presence by stating, "Police officer, search 
warrant"; and the officer then opened the screen door and entered with 
the search warrant and his credentials in his hand. G.S. 158-249. 

2. Criminal Law § 128.2- witness's statement about defendant's "record" 
-denial of mistrial 

In a prosecution for possession of heroin with intent to sell and 
deliver, the trial court did not err  in the denial of defendant's motion 
for mistrial made when a witness testified she told defendant to 
get rid of three foil packets because she "knew he had a record" 
where the court granted defendant's motion to strike the testimony 
and instructed the jury not to consider it. 

APPEAL by defendant from Herritzg, Judge. Judgment en- 
tered 23 April 1976 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 5 April 1977. 

Upon a plea of not guilty, defendant was tried (1) on a n  
indictment charging him with possession of heroin with the 
intent to sell and deliver, and (2) on a magistrate's order charg- 
ing him with misdemeanor possession of marijuana. A second 
indictment charged that  this was his second offense, defendant 
previously having been convicted of possession of heroin. 

Prior to trial, defendant moved to  suppress evidence ob- 
tained by a search pursuant to a search warrant and a voir dire 
hearing was held. At  the hearing the State's evidence tended to 
show : 

On 28 November 1975 a t  approximately 9:45 p.m., Officer 
Mills of the State Bureau of Investigation and several other 
officers went to  a residence in Fayetteville to  conduct a search 
pursuant to a valid search warrant. They parked several houses 
away and were approaching on foot when they observed a black 
male come out of the house hurriedly and speed away in a car. 
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One of the officers followed him and the others ran to the resi- 
dence. The front screen door was closed but unlocked and the 
front inside door was standing open about a foot. Mills an- 
nounced his presence by stating, "Police officer, search war- 
rant"; he then opened the screen door and entered with the 
search warrant and his credentials in his hand. His announce- 
ment and his entry into the house were almost "spontaneous." 

Mills found two females in the living room and ordered 
them to sit down. He then entered the bedroom and found de- 
fendant in bed. While defendant was getting up, he threw three 
tinfoil packets to the floor. These packets were taken into cus- 
tody and the house was searched. 

Defendant presented a s  a witness one of the females who 
was in the house a t  the time. She testified that the front door 
was open only about three inches; that she did not hear any- 
thing outside the house until the door swung open with a loud 
noise and the police entered. 

The trial judge made findings of fact and concluded that 
from the totality of the circumstances "the officer's notice of 
identity and purpose was sufficient." The motion to suppress 
was denied. 

At trial Officers Mills and Chapman testified substantially 
to  the same facts established a t  the voir dire hearing. The con- 
tents of the packets were shown to be heroin and i t  was further 
shown that the officers seized some marijuana from another 
bedroom. Agnes Carter, one of the females present when the 
police entered the house, also testified for the State. She stated 
that shortly before the police arrived, she had been in defend- 
ant's bedroom to speak to him and had noticed three "silver" 
packets which she told defendant to get rid of. 

At the conclusion of the State's evidence, defendant's mo- 
tion to dismiss was allowed in part, leaving the lesser offense 
of possession of heroin and the charge of possession of mari- 
juana to be submitted to the jury. 

Defendant offered the testimony of Nellie Malloy who was 
also in the living room when the police entered. She testified 
that she had not seen any foil packets or green vegetable mat- 
ter on that night or on any prior occasion a t  the defendant's 
residence. 
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The jury found defendant guilty of possession of heroin. 
From judgment imposing a prison sentence of not less than 
five nor more than seven years, he appealed. 

Attorney General Edmisten, by Associate Attorney Jack 
Cozort, for the State. 

Assistant Public Defender John A. Decker, for defendant 
appellant. 

BRITT, Judge. 

[I] Defendant first assigns as  error the denial of his motion 
to suppress the evidence obtained pursuant to the search. This 
assignment is without merit. 

Defendant concedes that the search warrant was valid but 
he argues that the manner of service of the warrant resulted 
in an unreasonable search, thereby rendering any evidence ob- 
tained in the search inadmissible. G.S. 15A-249 provides: 

"The officer executing a search warrant must, before en- 
tering the premises, give appropriate notice of his identity 
and purpose to the person to be searched, or the person 
in apparent control of the premises to be searched. If i t  is 
unclear whether anyone is present a t  the premises to be 
searched, he must give the notice in a manner likely to be 
heard by anyone who is present." 

Our Supreme Court has stated that even though the police 
officers have a valid search or arrest warrant, ordinarily they 
may not enter a private home unless they first give notice of 
their authority and purpose and make a demand for entry. 
State v. Sp.amow, 276 N.C. 499, 173 S.E. 2d 897 (1970). This 
requirement is for the protection of the officers as well as the 
protection of the occupants and their constitutional rights. 
State v. Covington, 273 N.C. 690, 161 S.E. 2d 140 (1968). 

In the instant case, the officers had just observed a man 
hurriedly leaving the premises. They hastened to the door and 
noticed that it was slightly open. Officer Mills testified that he 
stuck his head to the screen door, identified himself, stated 
that he had a search warrant and then went inside. Defendant 
argues that Mills' statement that his notice and entry into the 
premises were "spontaneous" indicates that they occurred simul- 
taneously. Therefore, he contends that the notice was insuffici- 
ent to meet the requirements of the statute. We disagree. 
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The amount of time required to be given between notice 
and entry must depend on the particular circumstances. The 
evidence in this case indicates that the officer properly stated 
his identity before entering the premises. No one objectedc' to 
his entry and it was not necessary to break open anything 
blocking entry. Under the circumstances, we think the notice 
was sufficient and the search was appropriate. 

Moreover, the findings of fact made by a trial judge a t  the 
end of a voir dire hearing are conclusive if supported by com- 
petent evidence. State v. Tzwnbull, 16 N.C. App. 542, 192 S.E. 
2d 689 (1972). Here, the findings of fact are supported by com- 
petent evidence and they support the conclusion that the notice 
of identity and purpose were sufficient. The motion to suppress 
was properly deni$. 

[2] Defendant next assigns as error the failure of the court 
to grant his motion for a mistrial. This assignment is without 
merit. 

Agnes Carter testified that she saw three silver packets in 
the bed beside defendant and then told him to get rid of them. 
The district attorney then asked her why she told him to get 
rid of them, whereupon she answered, "Well, because I knew 
he had a record." Defendant's objection and motion to strike 
were sustained. Defendant then moved for a mistrial and the 
jury retired from the courtroom. The trial judge allowed the 
motion to strike but denied the motion for a mistrial. The jury 
returned and the trial judge properly instructed the jury to 
erase the remark from their memories and not to consider it 
in any manner whatsoever. Defendant contends that the remark 
was highly prejudicial in that i t  impeached his character when 
he had not taken the stand and that any limiting instruction 
could not cure the harm done. 

The question whether to grant a mistrial ordinarily rests 
in the discretion of the trial court and will not be set aside 
absent an abuse of discretion. 3 Strong, N. C. Index 2d, Crimi- 
nal Law $ 128. In this case, we fail to perceive any abuse of 
discretion. 

In State v. Robbins, 287 N.C. 483, 214 S.E. 2d 756 (1975), 
an investigating officer testified that he had obtained the ad- 
dress of defendant by use of defendant's "arrest record." An 
objection was sustained but a motion for mistrial was denied. 
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The Supreme Court found no error in the denial of the mistrial 
and stated: 

"Captain Jackson's inadvertent reference to defendant's 
arrest record was incompetent. We hold, however, that the 
action of the court in sustaining defendant's objection and 
prompt instruction to the jury to disregard the statement 
sufficed to remove any possibility of prejudice to de- 
fendant. '[Olur system for the administration of justice 
through trial by jury is based upon the assumption that 
the trial jurors are men of character and of sufficient 
intelligence to fully understand and comply with the in- 
structions of the court, and are presumed to have done 
so." Supra a t  488, 214 S.E. 2d a t  760. 

See also State v. Jarrette, 284 N.C. 625, 202 3 E .  2d 721 (1974), 
and State v. MeKethan, 269 N.C. 81, 152 S.E. 2d 341 (1967), 
for similar results. The trial judge acted properly in instructing 
the jury not to consider the statement, and we feel that the 
occurrence was not sufficient to require a mistrial. 

We hold that defendant received a fair trial free from 
prejudicial error. 

No error. 

Judges PARKER and MARTIN concur. 

STATE OF NORTH CAROLINA v. CHARLES TAYLOR 

No. 7628SC863 

(Filed 20 April 1977) 

Assault and Battery 8- self-defense - sufficiency of evidence 
In a prosecution for assault with a deadly weapon with intent 

to kill where defendant presented evidence that three men attacked 
him within the space of a few minutes, one broke his ribs, another 
held him while slamming a car door on his legs, and another shot a t  
him with a .38 caliber revolver, defendant was privileged to defend 
himself, even by returning the gunfire, and the trial court should 
have so instructed even in the absence of defendant's request therefor. 

APPEAL by defendant from H. Martin, Judge. Judgment en- 
tered 24 February 1976 in Superior Court, BUNCOMBE County. 
Heard in the Court of Appeals 6 April 1977. 
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Attorney General Edmisten, b y  Associate Attorney Issac T. 
Avery  IIZ, for the State. 

Swain, Leake & Stevenson, by Joel B. Stevenson and Rob- 
ert  S. Swain, for defenda.nt appellant. 

ARNOLD, Judge. 

Indicted for assault with a deadly weapon with intent to 
kill, defendant was found guilty of assault with a deadly weapon 
upon one Michael Worley. Error is assigned to the failure of 
the trial judge to charge on self-defense. We agree with de- 
fendant's contention that there was sufficient evidence to raise 
the issue, and the failure to instruct on self-defense was error. 

Evidence tended to show that there was a fight a t  Larry's 
Tavern in rural Buncombe County between the defendant and 
his brother Lawrence Taylor, on one hand, and J. D. Wilson, 
the Peek brothers and Michael Worley, the bartender, on the 
other. Briefly stated, the evidence against the defendant tends 
to show that Lawrence Taylor started a fight with J. D. Wil- 
son. Lawrence Taylor, who is smaller than Wilson, drew a .25 
caliber automatic pistol, but Wilson disarmed Taylor, unloaded 
the gun, and then returned i t  to him. Defendant, hearing the 
commotion, entered the room. He was armed with a pocketknife, 
but Michael Worley, the bartender, kicked i t  out of his hand. 
The Taylors were ordered to leave the tavern and did leave 
in a car driven by Jimmy Wyatt. State's evidence further tended 
to show that defendant reloaded the .25 caliber pistol, placed the 
gun to Wyatt's head, and ordered him to return to the tavern. 
Defendant went to the tavern door, carrying the pistol in his 
hand. Wyatt shouted a warning to Michael Worley who armed 
himself with a .38 caliber revolver and met defendant a t  the 
door. Worley pointed the gun at defendant and forced him back 
to his car. J. D. Wilson and the Peek brothers followed Taylor 
and Worley to the car. When Taylor reached the car he sat 
down in the passenger seat and began firing a t  Worley. Worley 
returned the fire. J. D. Wilson tried to shut the car door on 
Taylor, but Taylor turned his gun on Wilson, and Wilson ran. 
Worley and Taylor again fired a t  each other, and one of 
Worley's bullets struck and killed Doyle Peek. 

Defendant's evidence is very different. It tends to show 
that the Taylor brothers were originally ejected from the tavern 
by Worley, Wilson and the Peek brothers. Jimmy Wyatt, who 
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was driving for the Taylors after they left the tavern, decided 
that he wanted to return to Larry's Tavern in order to rejoin 
a poker game which was in progress there. Accordingly, he 
drove back to the tavern, even though the Taylors did not want 
to return. Upon reaching the tavern, defendant, who was un- 
armed, left the car and walked up to the side of the building 
where he relieved himself. As he returned to the car defendant 
was challenged by Michael Worley, who was armed. Worley 
demanded to know why defendant had returned, and defendant 
responded that he wished to buy more beer and to redeem poker 
chips which he had won earlier in the evening. Worley refused 
both requests, and as  defendant returned to the car, Worley, 
Wilson and the Peeks followed him. Sidney Peek struck Taylor 
across the back with a pool cue and broke his ribs. J. D. Wilson 
manhandled Taylor into the car, and slammed the car door on 
his legs three times. Defendant cried out and swore a t  his assail- 
ants. Enraged by the curses, Worley shot a t  defendant and 
broke the glass out of the car window. Defendant said to his 
brother, "They are going to kill every damn one of us i t  looks 
like. Where is the gun at?" He retrieved i t  from beneath the 
car seat, loaded it, and fired several times toward the back 
of the car and into the air in a.n attempt to frighten Worley. 
Worley fired more shots, one of which killed Doyle Peek. 

If defendant's evidence did raise the issue of self-defense, 
the court had a duty to instruct the jury on this issue even 
though defendant neglected to request the instructions. G.S. 
1-180; State v. Dooley, 285 N.C. 158, 203 S.E. 2d 815 (1974) ; 
State v. Riddle, 228 N.C. 251, 45 S.E. 2d 366 (1947) ; State v. 
Hickmn, 21 N.C. App. 421, 204 S.E. 2d 718 (1974). In North 
Carolina, the law of self-defense is as follows: 

"If one is without fault in provoking, or engaging in, or 
continuing a difficulty with another, he is privileged by 
the law of self-defense to use such force against the other 
as is actually or reasonably necessary under the circum- 
stances to protect himself from bodily injury or offensive 
physical contact a t  the hands of the other, even though he 
is not thereby put in actual or apparent danger of death 
or great bodily harm." State v. Anderson, 230 N.C. 54, 56, 
51 S.E. 2d 895 (1949) (emphasis added). 

Defendant's evidence would permit a jury to find that he was 
not at fault in continuing the affray. Moreover, contrary to the 
State's argument, defendant's evidence does not show that he 
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was free to drive away in his car. If, as defendant says, three 
men attacked him within the space of a few minutes, and one 
broke his ribs, another held him while slamming a car door 
on his legs, and a third was shooting a t  him with a .38 caliber 
revolver, defendant was privileged to defend himself, even by 
returning the gunfire. 

Defendant is entitled to a 

New trial. 

Judges BRITT and HEDRICK concur. 

ROBERT HARRISON COX, JR. v. NELLA FAYE MAYBERRY COX 

No. 7618DC780 

(Filed 20 April 1977) 

1. Divorce and Alimony 9 21.3- appraisal provisions of consent order - 
action to compel compliance 

In an action to compel defendant to accept an appraisal of prop- 
erty in accordance with provisions of a consent order in a divorce 
action, the evidence supported the court's determination that  defendant 
employed an  appraiser only to make an appraisal for her private use 
and not to act as  a member of a three-man appraisal team provided 
for in the order, and that the appraisal of the three men was not 
binding on defendant. 

2. Appeal and Error 8 16- appeal concerning appraisal provisions of 
consent order - jurisdiction of motion concerning support payments 

An appeal from an  order concerning the appraisal provisions of 
a consent order in a divorce action did not deprive the trial court 
of jurisdiction to hear and determine plaintiff's motion for reduction 
of support payments called for by the consent order. G.S. 1-294; G.S. 
1A-1, Rule 62(d). 

APPEAL by plaintiff from Washington, Judge. Orders en- 
tered 14 June 1976 and 29 July 1976, in District Court, GUIL- 
FORD County. Heard in the Court of Appeals 8 March 1977. 

In this action by plaintiff-husband for absolute divorce, 
defendant-wife counterclaimed for alimony. A consent order 
was entered on 20 February 1976, which provided in part, that 
defendant would not contest the divorce; that she would have 
custody of their daughter, Rena; that plaintiff would make 
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support payments and pay attorney's fees; and that two tracts 
of land owned by the parties would be appraised and plaintiff 
would pay one-half of the appraised value to defendant. It Was 
agreed that each party would select an appraiser, the two ap- 
praisers would select a third, and the three would then report 
to counsel a single figure or value. 

On 3 March 1976 defendant moved that plaintiff be held 
in contempt for failure to make support payments. Plaintiff 
then moved that support payments be reduced and that defend- 
ant be compelled to comply with the appraisal provisions of the 
consent order. 

At hearing counsel for both parties stated to the court 
that the only matter to be heard was the motion to compel 
defendant to comply with the appraisal provisions because the 
other differences had been resolved. 

At  hearing defendant offered evidence tending to show 
that she employed appraiser Pickett to appraise the property 
for her own purposes only. Pickett testified that defendant 
never told him that he was to be her agent on a three-man 
appraisal team but did tell him that he might be asked to do so. 

Plaintiff met with Pickett, showed him the land corners, 
and informed him that he had selected appraiser Raper. Pickett 
and Raper met and selected appraiser Cecil as the third man. 
Pickett appraised the property a t  $32,700.00 on 1 March 1976. 
At the request of plaintiff's attorney, the three appraisers met 
on 28 April 1976 and wrote to the attorney that they appraised 
the property a t  $34,416.00. 

By order of 14 June 1976, the court found that defendant 
had employed appraiser Pickett to make an appraisal for her 
private use, and that the appraisal of 28 April 1976 by the 
three appraisers was not binding on defendant. From denial of 
plaintiff's motion to compel defendant to accept the appraisal, 
plaintiff appealed. 

Subsequent to the appeal, plaintiff notified the court that 
he was mistaken in his statement to the court that his motion 
to reduce support payments had been settled, and plaintiff re- 
quested a hearing on the motion. By order of 29 July 1976, the 
court ruled that the plaintiff's appeal from the order of 14 
June 1976 "divested this court of jurisdiction to hear and de- 
termine the plaintiff's pending motion." Plaintiff appealed. 
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Gerald C. Parker for plaintiff appellant. 

Cahoon and Swisher by Robert S. Cahoon for defendant 
appellee. 

CLARK, Judge. 

[I] Plaintiff's appeal from the order of 14 June 1976 raises 
the following issue: Is the finding of the trial court that de- 
fendant selected appraiser Pickett as her own appraiser and 
not as a member of the three-man appraisal team supported by 
the evidence? 

This finding and conclusion by the trial court is supported 
by the testimony of the defendant-wife and appraiser Pickett. 
In a hearing before the trial judge without a jury, the findings 
of fact are conclusive on appeal if there is evidence to support 
them, even though evidence may sustain findings to the contrary. 
G.S. 1A-1, Rule 52(a) (1) ; Williams v. Insurance Co., 288 N.C. 
338, 218 S.E. 2d 368 (1975) ; Brooks v. Brooks, 12 N.C. App. 
626, 184 S.E. 2d 417 (1971) ; Shuford, N. C. Civil Practice and 
Procedure 5 52-7 (1975). 

[2] Plaintiff's appeal from the order of 29 July 1976 raises 
the following issue: Does the appeal from the order concerning 
the appraisal deprive the court of jurisdiction over support 
payments? In its order of 30 July 1976 the trial court ruled 
as  a matter of law that the appeal by plaintiff from the ap- 
praisal matter divested the court of jurisdiction to hear plain- 
tiff's motion to reduce child support payments. The court erred 
in so concluding. Under G.S. 1-294 an appeal stays further 
proceedings "upon the matter embraced therein; but the court 
below may proceed upon any other matter included in the action 
and not affected by the judgment appealed from." I t  appears 
that the appraisal matter on the one hand and the reduction 
of support matter on the other are different and unrelated 
matters, and the appeal from the order relating to the appraisal 
did not divest the trial court of jurisdiction to hear and de- 
termine the plaintiff's motion for reduction of support. In 
Herring v. Pugh, 126 N.C. 852, 858, 36 S.E. 287, 289 (1900), 
the court stated: "And besides, section 558 of the Code is itself 
in language too plain to admit of doubt that the court in which 
the judgment was rendered still retains jurisdiction to hear 
motions and grant orders, except such as concern the subject- 
matter of the suit." And see Manufacturing Co. v. Arnold, 228 
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N.C. 375, 45 S.E. 2d 577 (1947). G.S. 1A-1, Rule 62(d) pro- 
viding for stay of execution pending appeal is, by its own 
terms, subject to the conditions of G.S. 1-294 and other desig- 
nated statutes relating to appeal. 

The order of 14 June 1976 is 

Affirmed. 

The order of 29 July 1976 is 

Reversed, and this cause is remanded. 

Judges BRITT and HEDRICK concur. 

STATE OF NORTH CAROLINA v. LEV1 BURGESS 

No. 7620SC774 

(Filed 20 April 1977) 

1. Criminal Law 5 21; Constitutional Law 9 28- first appearance before 
magistrate or judge - time limitation not mandatory 

G.S. 15A-601 and G.S. 15A-511 do not prescribe mandatory pro- 
cedures affecting the validity of the trial in the absence of a show- 
ing that defendant was prejudiced thereby. 

2. Criminal Law 5 21; Constitutional La,w 3 28- first appearance before 
magistrate or judge - timeliness -no prejudice 

Defendant who was charged with felony escape and who was 
apprehended on 9 March 1976, served a warrant on 17 March 1976 
and given a preliminary hearing on 6 April 1976 was not brought 
before a magistrate or before a district court judge for a first appear- 
ance within the times prescribed by G.S. 15A-601 and 15A-511, but 
defendant did not contend or show that  he was prejudiced a t  trial 
by non-compliance with the statutes. 

APPEAL by defendant from Lupton, Judge. Judgment en- 
tered 22 July 1976 in Superior Court, STANLY County. Heard 
in the Court of Appeals 8 March 1977. 

Defendant pled not guilty to the charge of felony escape 
while serving a felony sentence. 

Defendant left the Stanly County Unit No. 4545 of the De- 
partment of Corrections on 31 January 1976, was apprehended 
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on 9 March 1976, and was returned to the Unit the following 
day. He was served with a warrant on 17 March 1976. Prelimi- 
nary hearing was held in District Court on 6 April 1976. 

The State's evidence supports the charge. Defendant testi- 
fied that he left after a guard gave him permission to do so. 
The jury found defendant guilty as charged, and he appealed 
from judgment of imprisonment to commence a t  the expiration 
of a specified sentence on a larceny charge. 

Attorney General Edrnisten by Associate Attorney Elisha 
H. Bwnting, Jr., for the State. 

David A. Chambers for d'efendant appellant. 

CLARK, Judge. 

Defendant brings forward one assignment of error, the 
failure of the trial court to dismiss the charge on the ground 
that procedural statutes, G.S. 15A-511 and G.S. 15A-601, had 
not been followed and "to condone non-compliance would result 
in an injustice." 

G.S. 15A-511 (a) requires a law-enforcement officer mak- 
ing an arrest to take the arrested person "without unnecessary 
delay before a magistrate." The former statute, G.S. 15-46, re- 
quired that the person arrested be "immediately" taken before 
a magistrate. The State Supreme Court has held that G.S. 15-46 
did not prescribe mandatory procedures affecting the validity 
of a trial. State v. McCloud, 276 N.C. 518, 173 S.E. 2d 753 
(1970) ; State v. Broome, 269 N.C. 661, 153 S.E. 2d 384 (1967). 
And see State v. Foust, 18 N.C. App. 133, 196 S.E. 2d 374 
(1973) ; State v. Able, 13 N.C. App. 365,185 S.E. 2d 422 (1971). 

G.S. 15A-601 (c) provides that " . . . first appearance be- 
fore a district court judge must be held within 96 hours after 
the defendant is taken into custody or a t  the first regular session 
of the district court in the county, which ever comes first. . . . " 
The former statute contained no similar provision. 

I t  appears from the Official Commentary that the main 
purposes of the first appearance are : 

"(1) To make sure the defendant's right to counsel 
is assured for the further proceedings. 
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(2) To determine the sufficiency of the charge. 

(3) To review or determine the conditions of pretrial 
release. 

(4) Set the date for, or secure a waiver of, the 
probable-cause hearing." 

[I] We hold that G.S. 15A-601 and G.S. 15A-511 do not pre- 
scribe mandatory procedures affecting the validity of the trial 
in the absence of a showing that defendant was prejudiced 
thereby. 

[2] I t  does not appear that defendant was brought before a 
magistrate or before a district court judge for a first appear- 
ance within the times prescribed by statute. Defendant does not 
contend that he was prejudiced a t  trial by non-compliance with 
G.S. 15A-511 or G.S. 15A-601. When he escaped defendant was 
serving a felony sentence. He had no right to pre-trial release. 
A probable cause hearing was held in the district court on 6 
April 1976; probable cause was found, and defendant was bound 
over to superior court. He was fully informed of the charge 
against him. He was represented by counsel a t  trial. Witnesses 
were subpoenaed, and they testified in his behalf. The defend- 
ant had a fair trial free from prejudicial error. 

No error. 

Judges BRITT and HEDRICK concur. 

STATE OF NORTH CAROLINA v. CROWDER DIXON, JR. 

No. 7619SC886 

(Filed 20 April 1977) 

1. Criminal Law 85.1- character evidence - basis for opinion 
The trial court properly excluded a question asked a character 

witness a s  to whether he knew defendant's general reputation in the 
community "as a result of your daily meeting" with defendant. 

2. Homicide 1 28- self-defense-instruction in final mandate 
The trial court in a homicide case did not fail to give an  instruc- 

tion on self-defense in his final mandate to the jury. 
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3. Homicide 1 28- additional instructions - failure to charge again on 
self -defense 

The trial court did not err in giving additional instructions on 
voluntary and involuntary manslaughter without again instructing on 
self-defense. 

APPEAL by defendant from Wood, Judge. Judgment entered 
3 August 1976 in Superior Court, ROWAN County. Heard in the 
Court of Appeals 6 April 1977. 

Defendant was placed on trial for murder in the second 
degree. He was convicted of manslaughter. 

The evidence tends to show the following: 
On the afternoon of Sunday, 11 April 1976, defendant went 

to a place in East Spencer known as "Jerry's Cafe." Food is not 
prepared and served in this "cafe." It has a jukebox and a pool 
table. Space for dancing is available. Deceased had been there 
an hour or  so before defendant arrived and had been drinking. 
Defendant and a man named Ford arrived and each bought a 
drink of vodka in the back room. Defendant then walked into 
the room where the pool table was located and saw deceased. 
Defendant and deceased worked for the same employer and, 
apparently, were not on the friendliest of terms. Deceased 
walked up to defendant and told him, "you ain't the only one 
that's got a gun. I've got one too . . . let's get it on." Defendant 
told deceased to leave him alone. Deceased told defendant they 
would talk about i t  the next day. More words were exchanged. 
Defendant had a .22 caliber pistol. Deceased had a .32 caliber 
pistol. Defendant fired a t  deceased and hit him a t  least twice. 
The deceased's gun was never fired. I t  was stipulated that death 
was caused by gunshot wounds. The evidence was conflicting 
as to what occurred just before the shooting. 

Judgment was entered imposing a prison sentence of fif- 
teen years. 

Attorney General Edmisten, by Associate Attorney James 
E. Scarbrough, for the State. 

Burke, Donaldson & Holshomer, by George L. Burke, Jr., 
for defendant appellant. 

VAUGHN, Judge. 

We have considered defendant's exceptions Nos. 2, 4 and 5, 
taken in connection with his examination of the proposed char- 
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acter witness. If exception No. 2 relates to a question pro- 
pounded, that  question is  not set out as  required by Rule 
9(c) (1) of the Rules of Appellate Procedure. Exception No. 3 
has been abandoned. 

[I] Exception No. 4 is without merit. Defendant asked the 
following question : 

"Now, as  a result of your daily meeting with . . . [defend- 
ant], do you know his general reputation and character in 
the community?" 
The question was improper. A witness does not learn the 

"general reputation" of another "as a result of daily meetings 
with" that  person. He learns it, if a t  all, from others. The 
witness, nevertheless, was allowed to testify that  defendant had 
a very good work record a t  the plant. 

Defendant's exception No. 5 must also be overruled. Assum- 
ing that  the question was proper, the record does not disclose 
what the defendant would have answered. We cannot, therefore, 
determine whether the exclusion of the answer was prejudicial. 
State v. Kirby, 276 N.C. 123, 171 S.E. 2d 416., 

Assignments of error Nos. 6, 7 and 8 are directed to the 
judge's charge. 

In assignment of error No. 6 defendant "contends and 
argues that the instructions of the trial judge were incompre- 
hensible to the jury . . . . " Defendant argues that  the instruc- 
tion to which he excepts "attempts to say too much with too 
few words." The problem defendant faces in this argument, 
however, is that he ignores the rest of the charge. The part to 
which he excepts is in one paragraph of the judge's final man- 
date dealing with voluntary manslaughter. Almost two pages 
in the record were required to set out the judge's earlier ex- 
planation of the law of voluntary manslaughter as i t  relates to 
the case being tried. In his final mandate, the judge is not re- 
quired to repeat all that he has said earlier. 

[2] In assignment of error No. 7 defendant contends the judge 
failed to give "a specific instruction on the law of self-defense" 
in his final mandate. In this assignment of error defendant ig- 
nores that  part of the final mandate beginning on page 43 of 
the record which is as follows: 

"On the other hand, the killing would be justified on the 
grounds of self-defense and i t  would be your duty to return 
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a verdict of not guilty, if under the circumstances as they 
existed a t  the time of the killing the State has failed to 
satisfy you beyond a reasonable doubt of the absence on 
the part of Crowder Dixon, Jr., of a reasonable belief that 
he was about to suffer death or serious bodily harm a t  the 
hands of Lee Curtis Gillespie or that Crowder Dixon used 
more force than reasonably appeared to him to be neces- 
sary or that Crowder Dixon was the aggressor." 

Earlier in the charge, the judge had explained the law of 
self-defense as  it applied to the case being tried. Thereafter, in 
what were almost his last words to the jurors before they went 
to the jury room, the judge said: 

"Ladies and gentlemen of the jury, the court again 
instructs you as J have heretofore, that if you find that the 
defendant acted in self-defense and you will recall my in- 
structions about that, you will find the defendant not guilty 
of anything." 

[3] After the jurors went to the jury room they returned and 
asked questions with respect to voluntary and involuntary man- 
slaughter. The judge repeated his earlier instructions but did not 
refer to self-defense. Defendant's 8th and final assignment of 
error is that the judge did not repeat instructions on self- 
defense. We overrule this assignment of error. No prejudicial 
error has been shown with respect to the way the judge an- 
swered the jury's question. 

We find no prejudicial error. 

No error. 

Chief Judge BROCK and Judge CLARK concur. 

PEGGY ANDREWS MAYS v. HERMAN NICHOLAS BUTCHER, 
INDIVIDUALLY AND EASTERN COMPANY 

No. 76258C803 

(Filed 20 April 1977) 

Appeal and Ermr tj 30.3- necessity for motion to strike 
Although a question objected to may have been incompetent, ap- 

pellant is in no position to complain about testimony elicited by the 
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question where appellant failed to make a motion to strike the answer 
and answers to subsequent questions in the same vein. 

APPEAL by plaintiff from Kirby, Judge. Judgment entered 
26 May 1976 in Superior Court, CALDWELL County. Heard in 
the Court of Appeals 10 March 1977. 

Plaintiff filed this action for damages for injuries arising 
out of a collision between her automobile and a truck owned by 
the corporate defendant and being driven by the individual de- 
fendant. In their answer, defendants denied negligence, alleged 
that plaintiff was guilty of contributory negligence, and coun- 
terclaimed for their own property damages. 

At trial, plaintiff testified that on the afternoon of 9 De- 
cember 1974 she was driving home from work on the Mount 
Herman Road. As she approached a hill she was traveling 35 
miles per hour and noticed defendant's tractor trailer on her 
side of the road. She was unable to pass the truck on either the 
right or the left and immediately applied her brakes, but she 
was unable to stop and collided head-on with the truck. When 
she hit the truck, " . . . my vehicle was completely on my side 
of the road and the front wheels were off on the dirt." 

Policeman L. J. Coffey testified on plaintiff's behalf and 
stated that a t  approximately 3:45 on 9 December 1974 he re- 
ceived a radio message regarding plaintiff's accident. When he 
investigated, he found the tractor of the truck sitting com- 
pletely in plaintiff's lane and the trailer partially blocking the 
other lane. There were skid marks measuring 68 feet leading to 
the rear of plaintiff's car. On cross-examination, Officer Coffey 
testified, over objection, that he could not determine the exact 
speed of plaintiff's car prior to the collision. Based upon the 
length of the skid marks and stopping distance, however, Coffey 
"estimated" plaintiff's speed a t  45 miles per hour. 

Defendant testified that he was driving the truck which 
collided with plaintiff's automobile on 9 December 1974. Just 
prior to the accident, he was attempting to make a right turn 
and " . . . had to pull over into the left lane to make the turn. 
I had pulled partly over there and as I started to turn this 
Gremlin [plaintiff's automobile] was coming up the road and 
she just ran into me." He first saw plaintiff's car approaching 
from a distance of 200-300 feet, and, in his opinion, it was 
traveling at a speed of 60 or 65 miles per hour. Defendant also 
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produced a witness who testified that he saw plaintiff's vehicle 
traveling down Mount Herman Road immediately prior to the 
collision and that, in his opinion, she was going between 50 and 
55 miles per hour. 

The case was submitted to the jury on the issues of defend- 
ant's negligence and plaintiff's contributory negligence. The 
jury found both negligence and contributory negligence, and 
judgment was entered denying relief. 

Ted S. Douglas for plaintiff appellant. 

Smathers and Farthing, by Edward G.  Farthing, for de- 
fendant appellees. 

MORRIS, Judge. 
Although plaintiff made three assignments of error, she 

presents only one argument in her brief. She contends that the 
trial judge erred in permitting Officer Coffey, who never ob- 
served plaintiff's car in motion, to testify as to the car's speed 
prior to the collision. 

The record discloses the following: 

"Q. Officer Coffey, in your investigation, were you able 
to detremine an approximate speed of the vehicle, I mean 
of the Mays vehicle, prior to the point of impact? 

MR. DOUGLAS : OBJECTION to that your Honor. I don't know 
how he could determine the speed if he was not there. 

MR. FARTHING: Your Honor, I need to ask him if he was 
able to determine it and then I will ask him how? 

Q. Were you able to determine the speed? 

A. From the information given out by the State of North 
Carolina on stopping distances, I estimated the speed at 
45 miles an hour. 

Q. And did you in estimating that speed in part base your 
estimate on the skid marks that you found left by the 
Mays' car ? 

A. The skid marks and the stopping distance. 
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Q. Now of course you were not able to determine the exact 
speed that the Mays' vehicle was going when it hit the 
tractor? 

A. No way to know that. 

Q. But you estimated the speed a t  least a t  45 miles an hour? 

A. Yes sir." 

Conceding that the question may have been incompetent, 
the court overruled the objection, and the witness proceeded to 
answer. The plaintiff made no motion to strike this answer, nor 
any answer to subsequent questions in the same vein. Plaintiff 
is not now in a position to complain about error in allowing the 
testimony to come in. Highway Commission v. Black, 239 N.C. 
198, 79 S.E. 2d 778 (1954) ; Carpenter, Solicitor v.  Boyles, 213 
N.C. 432, 196 S.E. 850 (1938) ; Hudson v.  Hudson, 21 N.C. App. 
412, 204 S.E. 2d 697 (1974) ; Collyer v.  Bell, 12 N.C. App. 653, 
184 S.E. 2d 414 (1971). 

Plaintiff's assignments of error are overruled. 

No error. 

Judges VAUGHN and MARTIN concur. 

STATE OF NORTH CAROLINA v. WILLIAM ARTHUR BROWN 

No. 7626SC933 

(Filed 20 April 1977) 

1. CriminaJ Law jS 146.1- issue not raised in superior court - no considera- 
tion on appeal 

Defendant's contention that  he was denied effective assistance of 
counsel because he was not represented by counsel a t  his preliminary 
hearing will not be considered by the Court of Appeals since the pur- 
ported assignment of error is not based on anything that was pre- 
sented or adjudicated in the superior court. 

2. Narcotics jS 4- possession of heroin with intent to  sell - sufficiency of 
evidence 

Evidence that  defendant possessed heroin with the intent to sell 
or  deliver the same was sufficient for the jury where it tended to 
show that  defendant was caught possessing 14 aluminum packets that  
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were enclosed in a glassine envelope hidden in a cigarette pack; the 
same substance was in all of the aluminum packages; the ingredients 
from all the packages were combined and tested; and the substance 
was 2.8% heroin. 

APPEAL by defendant from Thornburg ,  Judge. Judgment en- 
tered 25 May 1976 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 13  April 1977. 

Defendant was charged with possession of heroin with in- 
tent to  sell and deliver the same. The jury returned a verdict of 
guilty on the charge and he was sentenced to a term of not less 
than eight and not more than ten years. 

A t t o r n e y  General Edmis ten ,  b y  Associate A t t o r n e y  Jesse 
B r a k e ,  f o r  t h e  S ta te .  

Public De fender  Michael Scof ie ld ,  bg Assis tant  Public De- 
f ender  R u f u s  F. Walker ,  Jr., f o r  de fendant  appellant. 

VAUGHN, Judge. 

[I] Defendant attempts to argue that  he was denied effective 
assistance of counsel because he was not represented by counsel 
when probable cause was found in District Court on 3 October 
1975. The record discloses that  defendant signed a waiver of 
right to  counsel on 6 August 1975. He was represented by the 
Public Defender at his trial in the Superior Court and a t  no 
time did he suggest to the court that he had been prejudiced by 
the absence of counsel a t  his preliminary hearing. Judgment 
was entered in the Superior Court on 25 May 1976. Thereafter, 
on 29 October 1976, defendant executed an  affidavit wherein 
he contends that  his request for counsel was denied. That affi- 
davit was included in the record on appeal. This Court will not 
consider the purported assignment of error because i t  is not 
based on anything that  was presented or  adjudicated in the Su- 
perior Court. 

121 In  defendant's only other argument, he contends that the 
case should have been dismissed because of the insufficiency of 
the evidence. He appears to concede that  the evidence was suf- 
ficient to allow the jury to  find that  he  had heroin in his 
possession. He argues, nevertheless, that  there was no direct evi- 
dence that  he intended to sell the heroin. The evidence disclosed 
that  defendant was caught possessing 14 aluminum packages 
that  were enclosed in a glassine envelope hidden in a cigarette 
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pack. The same substance was in all of the aluminum packages. 
The ingredients from all of the packages were combined and 
tested. The substance was 2.8 percent heroin. This evidence 
was sufficient to allow the jury to find that defendant pos- 
sessed the heroin with the intent to sell or deliver the same. 

No error. 

Chief Judge BROCK and Judge CLARK concur. 

IN RE: CLARENCE WOODS 

No. 7612SC914 

(Filed 20 April 1977) 

Automobiles 1 2.9- revocation of license by DMV - subsequent habitual 
offender proceeding 

The permanent revocation of defendant's driver's license by the 
Division of Motor Vehicles pursuant to G.S. 20-19(e) upon his third 
conviction of driving under the influence was the performance of a 
ministerial duty and not a "judgment" which could preclude the 
superior court from acting on a petition to have defendant declared 
an  habitual offender of the traffic laws as defined in G.S. 20-221. 

APPEAL by the State of North Carolina from Herring, Judge. 
Judgment entered 2 July 1976 in Superior Court, CUMBERLAND 
County. Heard in the Court of Appeals 12 April 1977. 

This proceeding was instituted by the State, pursuant to 
G.S. 20-223, to determine whether defendant, Clarence Woods, 
is an habitual offender of the traffic laws within the meaning 
of G.S. 20-221. 

Defendant answered and admitted that he had been con- 
victed of driving under the influence of intoxicating liquor on 
9 February 1971, 15 September 1972 and 17 September 1975. He 
further alleged that, on 7 October 1975, his license was perma- 
nently revoked pursuant to G.S. 20-17 (2) and G.S. 20-19 (e), by 
the Division of Motor Vehicles. 

Defendant moved for summary judgment. The judge, in 
pertinent part, made the following conclusion of law: 

"Because of the identity of parties and subject matter 
existing between the revocation of the respondent's privi- 
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lege to drive by the Department of Motor Vehicles and the 
parties, subject matter, facts, and relief sought in the 
pending action initiated by the State, the permanent revoca- 
tion of the respondent's privilege to drive operates by rea- 
son of res judicata to bar this proceeding. The Court 
therefore concludes as a matter of law that by reason of 
res judicata the petitioner is not entitled to any relief in 
this cause." 

'l'he judge allowed defendant's motion for summary judg- 
ment against the State and dismissed the action. 

Attorney General Edmisten, by Deputg Attorney General 
William W. Melvin, for the State. 

Kenneth E. B a n h  and Doran J. Berry, by Kenneth E. 
Banks, for respondent appellee. 

VAUGHN, Judge. 

The order dismissing this proceeding must be reversed. 
The mandatory revocation by the Division of Motor Vehicles 
was nothing more than the performance of a ministerial duty 
by that administrative agency, Which it was required to perform 
under G.S. 20-17(2) and G.S. 20-19 (e). The revocation by the 
division is, in no sense, a "judgment" that can preclude the 
Superior Court from acting on a petition filed in that court 
pursuant to Article 8 of Chapter 20 of the General Statutes, 
entitled "Habitual Offenders." 

In State v. Freedle, 30 N.C. App. 118, 226 S.E. 2d 184, a 
similar factual background was presented. Freedle's license had 
been permanently revoked because of t.hree convictions for driv- 
ing under the influence. An action was brought in the Superior 
Court to have him declared an "habitual offender" as defined 
in G.S. 20-221. Freedle appealed from the judgment declaring 
him an habitual offender and barring him from operating a 
motor vehicle on the highways of this State. Freedle did not 
argue that the division's action was "res adjudicata" so as to 
bar the action in the Superior Court. He argued, instead, that 
the habitual offender article was not intended to apply where 
the division had already imposed the mandatory permanent revo- 
cation. The Court overruled that argument and affirmed the 
judgment of the Superior Court. 
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The judgment dismissing the action is reversed. The case is 
remanded for  hearing on the facts alleged in the petition. 

Reversed and remanded. 

Chief Judge BROCK and Judge CLARK concur. 

STATE O F  NORTH CAROLINA v. SALVATURE A. MUSUMECI 

No. 7626SC931 

(Filed 20 April 1977) 

Criminal La,w 88 159, 166- failure to comply with appellate rules - dis- 
missal of appeal 

Appeal is dismissed for  failure to comply with the Rules of Ap- 
pellate Procedure where the items constituting the record on appeal 
a re  not arranged in the order in which they occurred a s  required by 
App. R. 9(b) (4);  the indictment and warrant are not included as 
required by App. R. 9(b)  (3) (iii) ; the verdict is not included a s  re- 
quired by App. R. 9(b)  (3) (vii) ; the court's charge is included even 
though no error is assigned thereto in violation of App. R, 9(b) 
(3) (vi) ;  the record on appeal does not show tha t  i t  was properly 
settled a s  required by App. R. 11; and appellant's brief contains no 
statement of the question presented for review as required by App. 
R. 28(b) (1), no concise statement of the case a s  required by App. R. 
28 (b)  (2) ,  and fails to refer to the assignments of error and excep- 
tions and to identify the place in the record where the exceptions 
appear a s  required by App. R. 29(b) (3). 

APPEAL by defendant from Baley, Judge. Judgment entered 
30 September 1976 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 13 April 1977. 

A t t o r n e y  General Edmis ten ,  by  Assis tant  A t torney  General 
Archie  W. Anders ,  for  t h e  State .  

Michael G.  Plumides for  de fendant  a p p e l l a ~ t .  

ARNOLD, Judge. 

Appellant's record on appeal violates several of the Rules 
of Appellate Procedure. The items constituting the record on 
appeal are  not, so far  as practicable, arranged in the order in 
which they occurred. Rule 9 (b) (4). The indictment and war- 
rant  are missing. Rule 9 (b) (3) (iii). The verdict is missing. 
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Rule 9 (b) (3) (vii). The court's charge to the jury is included 
even though no error is assigned to the instructions. Rule 
9 (b) (3) (vi) 

The record on appeal does not show that it was properly 
settled. Attorneys for appellant served a copy of this record on 
the district attorney on 1 November 1976. On the same day, the 
appellant caused the record to be certified by the clerk of the 
superior court. No agreement appears in the record showing 
that it was settled between the parties per Rule 11 (a).  Nor did 
any time elapse between the service of the proposed record and 
the certification thereof, and so the record could not have been 
settled by any of the alternative procedures provided in Rule 
11 (b) and Rule 11 (c). Either the record was settled by agree- 
ment but the stipulation thereof was omitted in violation of 
Rule 11 (a) ,  or the record was left unsettled and then errone- 
ously certified in violation of Rule 11 (e) . 

Furthermore, appellant's brief violates the Rules of Appel- 
late Procedure. I t  contains no statement of the question pre- 
sented for review. Rule 28(b) (1). It  contains no concise 
statement of the case. Rule 28 (b) (2). It makes no reference to 
the assignments of error and pertinent exceptions; nor does i t  
identify the place in the record where these exceptions appear. 
Rule 28 (b) (3).  

For all these failures to comply with the rules the appeal is 

Dismissed. 

Judges MORRIS and HEDRICK concur. 

STATE OF NORTH CAROLINA v. ALAN W. REESE 

No. 7628SC941 

(Filed 20 April 1977) 

Narcotics fi 4.5- felonious possession of drug - failure to instruct on quan- 
tity possessed - error 

In a prosecution for felonious possession of ethchlorvynol, the 
trial court committed prejudicial error in failing to instruct the jury 
that defendant must have possessed more than 100 ethchlorvynol tab- 
lets in order to be guilty of felonious possession of the drug. 
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APPEAL by defendant from Seay, Judga. Judgment entered 
4 August 1976 in Superior Court, WILKES County. Heard in the 
Court of Appeals 14 April 1977. 

Attorney General Edmisten, by Associate Attorney Jack 
Coxort, for the State. 

Gregory & Joyce, by Dennis R. Joyce, for defendant ap- 
pellant. 

ARNOLD, Judge. 

Defendant was found guilty by a jury of felonious posses- 
sion of ethchlorvynol, a violation of G.S. 90-95 (d) (2). We agree 
with defendant's contention that the trial judge failed to charge 
the jury on one of the essential elements of the crime charged. 
Specifically, the jury was not instructed that defendant must 
have possessed more than 100 ethchlorvynol tablets in order to 
be guilty of felonious possession of the drug. 

Under the terms of G.S. 90-95(d) (2) " . . . if the quantity 
of the controlled substance . . . exceeds 100 tablets, capsules or  
other dosage units, . . . the violation shall be a felony . . . . 11 

Possession of 100 dosage units or less is a misdemeanor. Pos- 
session of more than 100 dosage units is an essential element of 
felonious possession of ethchlorvynol. The failure of the court to 
so charge was prejudicial error, since the essential elements of 
the crime must be explained to the jury. G.S. 1-180; see also, 
State v. Wingo, 30 N.C. App. 123, 226 S.E. 2d 221 (1976). 

We cannot agree with the State's position that since there 
was no evidence to indicate defendant possessed less than 100 
tablets it is manifest that the quantity exceeded 100 tablets. 
Defendant did not admit that he possessed more than 100 tab- 
lets, and thus it was for the jury to decide the quantity of tablets 
defendant possessed. 

New trial. 

Judges MORRIS and HEDRICK concur. 
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RICHARD E. EMERSON AND JACQUELINE A. EMERSON v. GEORGE 
G. CARRAS AND CARRAS REALTY COMPANY 

No. 7626SC745 

(Filed 4 May 1977) 

1. Boundaries 1 10.2; Vendor and Purchaser 1 3- latent ambiguity - 
admiasibiiity of parol evidence 

In  an action to recover a sum of money as  a refund or rebate 
of the purchase price of property purchased by plaintiffs from 
defendant where the sales contract specified that plaintiffs were pur- 
chasing "2927 Sharon Road . . . including house, lot and all improve- 
ments thereon," the sales contract contained a latent ambiguity, and 
the trial court therefore did not ers  in allowing parol evidence to show 
that  plaintiffs understood and were told that  the lot had dimensions 
of 213 feet by 201 feet and contained about one acre while the lot 
in fact had a front footage of 106.5 feet and contained approximately 
one-half acre. 

2. Contracts 8 25.1- breach of contract - sufficiency of allegations 
In an action to recover a sum of money as  a refund or rebate of 

the purchase price of property purchased by plaintiffs from defend- 
ant, plaintiffs' complaint sufficiently alleged the existence of a con- 
tract, the inability of defendant to perform the contract, and that 
plaintiffs were damaged by reason of the failure and inability to per- 
form, and defendants recognized a cause of action for breach of 
contract when they filed their answer asserting the defenses of 
accord and satisfaction and rescission; accordingly, i t  was not error 
for the trial judge to permit the case to go to the jury on the theory 
of breach of contract. 

Cancellation and Rescission of Instruments 1 4- purchase of property - size of property -no mutual mistake 
In  an action to recover part of the purchase price of a piece of 

property sold by defendants to plaintiffs where plaintiffs bought a 
lot about half as  large as  they thought they were buying, defendants' 
contention that  plaintiffs' evidence disclosed a mutual mistake is  with- 
out merit, since there was sufficient evidence of a mutual meeting of 
the minds to submit the issue to the jury. 

Appeal and Error 1 50- requested instructions denied-similar in- 
structions given - no error 

The trial court in a breach of contract action did not err  in deny- 
ing defendants' request for instructions on mutual mistake where the 
instructions given by the court embodied those requested by defend- 
ants, though defendants' language was not used. 

Appeal and Error 1 50.3- improper jury charge - error cured 
Misstatement of the evidence by the trial court during the jury 

charge was not prejudicial to defendants where the error was called 
to  the court's attention, the court referred the exhibit in question to 
the jury, and the court directed the jury to use their own recollection. 
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6. Appeal and Error 8 48- hearsay testimony admitted - subsequent 
similar testimony - no prejudice 

Though evidence admitted by the trial court was clearly hearsay, 
defendants were not prejudiced by its admission, since defendants sub- 
sequently offered the same evidence themselves. 

APPEAL by defendants from Thornburg, Judge. Judgment 
entered 17 June 1976, Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 16 February 1977. 

Plaintiffs, by this action, sought to recover from defend- 
ants the amount of $13,500 as a refund or rebate of the pur- 
chase price of property purchased by them from defendant 
George G. Carras. Their complaint, in substance, alleges the 
following: Carras owned property known as 2927 Sharon Road 
in Charlotte, being all of Lot 1, Block 3, of the Subdivision 
known as Forest Hills a s  shown on the map recorded in Map 
Book 4 at page 273 in the Mecklenburg County Public Registry. 
On or about 7 April 1975 plaintiffs and Carras entered into a 
written contract for  the purchase and sale of this property. 
The contract attached to the complaint and incorporated therein 
by reference, described the property as "2927 Sharon Road 
Charlotte, North Carolina, including house, lot and all improve- 
ments thereon." Purchase price was designated as  $76,000. 
Carras had entered into an exclusive listing contract with de- 
fendant Carras Realty Company as his agent in securing a pur- 
chaser for  the property, which contract was in effect a t  the 
time of negotiations for  and purchase of the property. The con- 
tract was also incorporated by reference in the complaint and i t  
described the lot a s  being "213 X 201.67 X 125 X 226" in size, 
and as a "1 acre lot w/running brook at rear." Prior to plain- 
tiff's execution of the contract with Carras, Carras Realty 
Company, as agent for defendant Carras, through its duly 
authorized employee and agent, Steve McIntosh, represented to 
plaintiffs on a number of occasions that  the property had a 
frontage on Sharon Street of approximately 200 feet and had 
other dimensions set forth in the exclusive listing agreement 
which he summarized as  approximately 200 feet by 200 feet 
by 200 feet by 200 feet or approximately one acre. Contrary 
to  those assurances, the property had a frontage on Sharon 
Road of 106.5 feet, a rear  lot line of 125.1 feet and contained 
approximately one-half of the acreage described by defendants. 
The representations made were false, made with knowledge or 
made recklessly without knowledge, made with intention that 
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plaintiffs would rely on them and plaintiffs did rely on them. 
Neither defendants, prior to  the execution of the contract, ad- 
vised plaintiffs of the discrepancies in the size of the lot. De- 
fendant Carras is able to convey only a portion (approximately 
v2 of the acreage) of the property referred. to in the contract, 
and the  property which he is unable to convey has a fa i r  market 
value of $13,500. Plaintiffs asked for a refund of $13,500, from 
defendant Carras, or  a judgment in that  amount against both 
defendants. 

Defendants answered, admitting the execution of the con- 
tract  but denying that  any real estate has been conveyed to 
plaintiffs pursuant thereto. They admitted the Exclusive Listing 
Agreement contained an error in the boundary description which 
was the result of an  inadvertent error in copying the bound- 
daries of the property from a tax map. Plaintiffs were not 
informed of the error prior to 7 April 1975 because neither de- 
fendant was aware of the error. All allegations of intentional 
misrepresentation were denied. Defendants denied that  defend- 
an t  Carras was unable to convey all the property referred to in 
the contract. 

BY further answer, defendants averred that the contract set 
a closing date of on or  before 10 May 1975; that  defendant 
Carras discovered the error in the listing contract on or  about 
1 April 1975 and immediately informed plaintiffs by accompany- 
ing Richard Emerson to the property and pointing out the cor- 
rect lot boundaries; that  even though plaintiffs occupied the 
house on or about 1 April 1975, they informed defendant Car- 
ras  that they did not intend to purchase and they agreed to a 
mutual "recession" of the contract; that about two weeks later, 
plaintiffs informed defendant Carras that they had looked a t  
other houses but had not found anything they liked as well 
"nor which was as good a bargain," so the plaintiffs and defend- 
a n t  Carras agreed orally for the purchase of the Sharon Road 
property and sale was closed 21 May 1975 pursuant to the oral 
contract. 

As affirmative defense, defendants asserted accord and 
satisfaction, estoppel, and waiver. 

At trial defendants moved for  directed verdict a t  the close 
of plaintiffs' evidence. The motion was allowed as  to the cause 
of action for  fraud and misrepresentations but denied as  to the 
cause of action for breach of contract. The defendants' motion 
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for  directed verdict a t  the close of all the evidence was denied. 
The court submitted three issues: 

"1. Did the plaintiffs and the defendant George G. Carras 
enter into a contract for the purchase and sale of a lot 
located at 2927 Sharon Road, bearing dimensions of 213 X 
201 X 67 X 125 X 226 feet, as alleged in plaintiffs' com- 
plaint? 

2. Did defendant breach his contract with plaintiffs by 
failing to convey the lot referred to in Issue No. I ?  

3. What amount of damages are  plaintiffs entitled to re- 
cover of defendant?" 

The jury answered the first  two issues "Yes" and the third 
"$6500.00." Judgment was entered against defendant Carras. 
Both defendants appealed. Both defendants moved for judgment 
notwithstanding the verdict and, in the alternative, for a new 
trial. By order entered 30 June 1976, the court denied both 
motions and ordered that  judgment be entered on the verdict for  
the plaintiffs. Defendants excepted. 

Farr.is, Mullard and Underwood ,  P.A., by  R a g  S .  Farr is ,  
f o r  p la int i f f  appellees. 

S a n d e r s  and London ,  by  Richard A. Lucey ,  f o r  de fendan t  
appellants.  

MORRIS, Judge. 

[I] The sales contract specified that plaintiffs were purchasing 
"2927 Sharon Road Charlotte, North Carolina, including house, 
lot and all improvements thereon." The court allowed par01 evi- 
dence to show that plaintiffs understood and were told that the 
lot had dimensions of 213 feet X 201 feet and contained approxi- 
mately one acre. This defendants assign as error, the exceptions 
taken to the overruling of their objections being grouped under 
assignment of error No. 1. We note a t  the outset that objections 
appear a t  only four places in the record and that  interspersed 
a t  various places between these objections is testimony of the 
same import without objection raised. Testimony to the effect 
that  plaintiffs thought they were buying a lot with 213 feet 
frontage and only got 106 feet frontage was elicited from plain- 
tiff by defendants on cross-examination. Be that  as i t  may and 
regardless of whether defendants have waived their objection 
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to this testimony, we are of the opinion that i t  was admissible. 
Defendants urge that there was no ambiguity, latent or patent, 
with respect to what was the subject of the contract and that, 
because par01 evidence cannot be allowed to vary, add to, or 
contradict a written instrument, the evidence was not admissi- 
ble. We do not disagree with this legal principle, but we do not 
agree that its application to this case is as crystal clear as 
defendants would have us believe. We agree that the contract 
does not contain a patent ambiguity. However, we are of the 
opinion that it does contain a latent ambiguity. 

"The term 'latent ambiguity' is defined to mean an ambi- 
guity which arises not upon the words of the instrument, as 
looked a t  in themselves, but upon those words when applied to 
the object or subject which they describe. 3A C.J.S., Ambiguity, 
p. 410. In Miller u. Green, 183 N.C. 652, 654, 112 S.E. 417, 
417-18, (1922), our Supreme Court said: 

" . . . [I]f there is a latent ambiguity . . . preliminary ne- 
gotiations and surrounding circumstances may be considered 
for the purpose of determining what the parties intended 
-i.e., for the purpose of ascertaining in what sense they 
used the ambiguous language, but not for the purpose of 
contradicting the written contract or varying its terms. A 
latent ambiguity may arise where the words of a written 
agreement are plain, but by reason of extraneous facts the 
definite and certain application of those words is found 
impracticable. (Citations omitted.) " 

See also, Restatement of Contracts, $ 242 (1932) ; Logue v. 
V o n  Almen, 379 Ill. 208, 40 N.E. 2d 73 (1941). 

Here the evidence to which defendant objects shows that 
the handwritten listing sheet, which he says he prepared, shows 
the property designated thereon as 2927 Sharon Road as being a 
one-acre lot having dimensions of 213 feet X 201.67 feet X 125 
feet X 226 feet. Prior to the execution of the agreement and 
during negotiations for the sale and purchase of the property, 
plaintiffs were shown a copy of the typed listing, prepared from 
the handwritten listing, which gave the same dimensions. The 
evidence also disclosed that Mdntosh, agent for defendant Car- 
ras, referred to the listing sheet and indicated to plaintiffs that 
the lot had a frontage of 213 feet and contained approximately 
one acre. Plaintiff further testified that prior to 30 April 1975, 
no one told him that the lot dimensions were less than those 
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shown on the typed listing sheet and as indicated by Mr. Mc- 
Intosh. The complaint alleged, on the other hand, that the lot 
known as 2927 Sharon Road had a front footage of 106.5 feet 
and contained approximately one-half acre. Testimony a t  trial 
revealed this to be true. 

It, therefore, appears that a latent ambiguity did exist. The 
evidence to which defendant objects was admissible, under the 
circumstances of this case, and this assignment of error is 
overruled. 

Defendants next contend, by assignments of error two and 
three, that the court erred in denying their motions for directed 
verdict and for judgment notwithstanding the verdict or a new 
trial. They base these contentions on two grounds: first, that 
the complaint does not state a cause of action for breach of 
contract and the motion for directed verdict as to the cause of 
action in tort was granted; and, in the alternative, that the 
plaintiffs' evidence disclosed a mutual mistake, and the issue of 
whether there was a contract should not have been submitted 
to the jury. 

[2] With respect to the first contention, while i t  is true that 
plaintiffs alleged that defendants misrepresented the size of the 
lot, we are of the opinion that the complaint sufficiently alleged 
the existence of a contract, the inability of defendant Carras to 
perform that contract, and that plaintiffs were damaged by 
reason of the failure and inability to perform. We note, also, 
that defendants by their answer asserted the defenses of accord 
and satisfaction and rescission. These are proper defenses in a 
contract action. Defendants must have recognized a cause of 
action for breach of contract when they filed their answer. Cer- 
tainly, they can claim no element of surprise, nor that they were 
denied a fair opportunity to  defend their case. Accordingly, i t  
was not error for the trial judge to permit the case to go to the 
jury on a theory different from that alleged in the complaint. 
Roberts v. Memorial Park, 281 N.C. 48, 187 S.E. 2d 721 (1972). 

[3] With respect to the mutual mistake contention, the evi- 
dence for plaintiffs tends to show that plaintiffs were of the 
opinion that the lot contained the acreage shown on the listing 
sheet and they had the dimensions shown thereon. The uncon- 
tradicted evidence was that this listing sheet was prepared by 
defendant Carras, and that his agent was of the opinion that the 
listing sheet correctly described the property. Although defend- 
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ant Carras testified that when he entered into the agreement he 
did not have any intention of selling a lot having those dimen- 
sions, whether he was aware of the true size of the lot a t  the 
time was for the jury. We think there was sufficient evidence 
of a mutual meeting of the minds to submit the issue to the jury. 
These assignments are, therefore, overruled. 

Defendants' fourth assignment of error is directed to the 
court's charging the jury in a manner which allowed the jury 
erroneously to believe that plaintiffs had instituted an action for 
breach of contract. The view we have taken with respect to 
assignments of error two and three requires that assignment of 
error four be overruled. 

[4] Defendants filed a written request for instructions on 
mutual mistake. The request was denied and defendants ex- 
cepted. This exception is the basis for defendant's assignment 
of error five. The court, in instructing the jury, defined a con- 
tract as " . . . a mutual agreement between two or more com- 
petent parties based upon a sufficient consideration to do or not 
to do a particular thing." He further charged that there could 
not be a contract " . . . unless the parties assent to the same 
thing in the same sense a t  the same time," and that there must 
be "mutuality of agreement." He then instructed the jury that 
" . . . this is where the dispute arises. The plaintiffs saying and 
contending that there was a mutual agreement, and the defendant 
denying that there was a mutuality of agreement." The jury 
was precisely instructed that if they should find that a t  the 
time the agreement was signed the defendant intended to de- 
scribe the lot as  one having 106 feet frontage, they must answer 
the first issue "no." It is clear that the jury could not have 
misunderstood the instructions. They embodied the requested 
instructions, even though not in that language. Nor is the court 
required to use the precise language of the tendered instruc- 
tion " . . . so long as the substance of the request is included 
in language which doesn't weaken its force." King v.  Higgins, 
272 N.C. 267, 270, 168 S.E. 2d 67, 69 (1967). 

The court further instructed, with respect to the rights 
of the parties, in the event the jury should find a contract ex- 
isted, that should the purchaser find that the seller could not 
convey the amount of property described in the contract, he 
could elect to  affirm the contract and retain whatever property 
he received thereunder; that affirmance would end the right to 
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rescind, but would not prevent the affirming party from re- 
covering from the seller the difference in value of the property 
sold as i t  was and as i t  would have been had the seller been 
able to  convey the amount called for in the contract. Defendants 
do not except to this portion of the charge. It correctly states 
the law of this State. See Goldstein v. T ~ u s t  Co., 241 N.C. 583, 
86 S.E. 2d 84 (1955), and cases there cited. 

[S] Defendants contend by their sixth assignment of error 
that  prejudicial error was committed by the court when, during 
his instructions to the jury, he stated : " . . . [I] f the plaintiff 
has satisfied you . . . that  on or about the 7th day of April, 
1975, Mr. McInosh, who a t  the time was acting in behalf of Mr. 
Carras, executed a contract for the sale . . . " There is no ques- 
tion but that  defendant Carras executed the contract. This was 
admitted in defendants' answer, and was not a t  issue a t  the 
trial. At the end of the charge, the court told the jury that  i t  
had been called to his attention that  he had said the contract 
was signed by McIntosh, that  the attorneys for  the parties had 
called his attention to  defendants' Exhibit 4 (the contract in 
question) as having been signed by Mr. Carras, and that he was 
sure the jury's recollection as to that was proper. While the 
court was in error, we fail to perceive error sufficiently prej- 
udicial to  warrant a new trial. The error was called to his atten- 
tion. He was referred to  the exhibit and referred to  that  exhibit 
to the jury, directing them to  use their own recollection. This 
assignment of error is overruled. 

[6] By their seventh assignment of error defendants urge that  
they were prejudiced by the court's allowing hearsay testimony 
as  to the handwriting on plaintiff's Exhibit 4, the sales listing 
sheet. Plaintiff Emerson was allowed to testify that Mr. Mc- 
Intosh told him the listing sheet was in defendant Carras's 
handwriting. Defendant Carras, during his testimony, identified 
the listing sheet and stated that i t  was in his handwriting. While 
the testimony was clearly hearsay, defendants have not been 
prejudiced. This assignment is without merit. 

Finally, defendants raise objection to the court's allowing 
plaintiff Emerson to testify that  Mr. McIntosh told him that  
6 6 . . . [tlhey would probably take some property off the front 
of your property." Defendants contend this was irrelevant hear- 
say testimony and prejudicial to defendants. They do not give 
any indication of the manner in which they were prejudiced. 
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While the court may have ruled erroneously, every erroneous 
ruling in the admission or exclusion of evidence does not ipso 
f a c t o  entitle the appealing party to a new trial. He must show 
that he was prejudiced and that the erroneous ruling probably 
influenced the jury verdict. Board of Education v. Larnm, 276 
N.C. 487, 173 S.E. 2d 281 ( 1 9 7 0 ) ,  and cases there cited. This 
assignment of error is overruled. 

No error. 

Judges VAUGHN and MARTIN concur. 

STATE O F  NORTH CAROLINA, E X  REL. UTILITIES COMMISSION, 
OLD DOMINION FREIGHT LINE, INC., AND HARPER TRUCK- 
ING COMPANY, INC., APPLICANTS v. ESTES EXPRESS LINES, 
FEDERAL MOTOR EXPRESS, FREDRICKSON MOTOR EXPRESS 
CORPORATION, OVERNIGHT TRANSPORTATION COMPANY 
AND THURSTON MOTOR LINES, PROTESTANTS 

No. 7610UC820 

(Filed 4 May 1977) 

1. Carriers 2.10- suspension of common carrier authority 
The Utilities Commission was authorized by G.S. 62-30 t o  sus- 

pend a trucking company's irregular route common carrier authority 
pending final determination of a n  application for  t ransfer  of the 
authority, and the suspension prevented the loss of such authority 
through duplication or merger when the company merged with an- 
other company which held a similar irregular route authority. 

2. Carriers 9 3- regular and irregular route authorities-transfer of 
irregular route authority 

Determination by the Utilities Commission tha t  a trucking com- 
pany's regular and irregular route common carrier authorities were 
distinct and that  a t ransfer  of the irregular route authority will not 
result in  the  creation of two route authorities out of one was supported 
by the trucking company's evidence tha t  there a r e  a significant number 
of points and towns t h a t  could not be served by i ts  regular route 
authority, and t h a t  the  regular and irregular route authorities differ 
in  the nature of services they provide a s  well a s  the areas  served i n  
t h a t  regular route authority provides services to  the same points, over 
specified roads, and on a regular basis, while irregular route authority 
provides service t o  broader territories over the most convenient roads 
on a call and demand basis. 
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3. Carriers $ 3- transfer of authority -public convenience and neces- 
sity 

A finding by the Utilities Commission supported by competent evi- 
dence that  a trucking company was actively engaged in providing 
transportation services under its common carrier irregular route 
authority was sufficient to establish that a transfer of the authority is 
"justified by the public convenience and necessity." 

4. Carriers 1 3- transfer of authority -public interest 
The transfer of a trucking company's common carrier irregular 

route authority was not contrary to "the public interest" where the 
transferor acquired the irregular route authority of anot,her company 
through merger; there were thus two irregular route carriers prior 
to and after the transfer; the record does not show that  the trans- 
feree will be a more competitive carrier; and the Utilities Commission 
found upon supporting evidence that the transferee has the business 
experience and financial ability to render adequate and reliable serv- 
ice under the franchise. 

APPEAL by protestants from order of the North Carolina 
Utilities Commission issued on 29 June 1976. Heard in the Court 
of Appeals 16 March 1977. 

This proceeding was initiated by an application filed with 
the North Carolina Utilities Commission (commission) on 30 
March 1976 by which Old Dominion Freight Lines, Inc. (Old 
Dominion), and Harper Trucking Company, Inc. (Harper),  
seek approval of the transfer of a portion of Old Dominion's 
common carrier franchise authority, certificate no. C-97. The 
certificate authorizes : transportation of general commodities 
over irregular routes from points within a 35 mile radius of 
Greensboro to twelve towns outside that radius; from Charlotte 
to points within a radius of 35 miles of Greensboro ; and irregu- 
lar routes from Roanoke Rapids to points within 35 miles of 
Greensboro. The certificate also authorizes the transportation of 
general commodities over 46 regular routes within the same geo- 
graphical area encompassed by the irregular route authority. 
Old Dominion seeks to transfer its irregular route authority 
contained in the certificate to Harper. 

Prior to the filing of the application to transfer the irregu- 
lar  route authority, Old Dominion and Barnes Truck Lines, Inc. 
(Barnes), filed a joint application with the commission seeking 
approval of a merger of the two companies. This acquisition and 
merger was required by the Interstate Commerce Commission to 
be consummated by 4 May 1976. Barnes held irregular route 
authority to transport general commodities between all points 
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and places on and east of U. S. Highway 21. Upon the merger 
with Barnes, Old Dominion would therefore hold duplicative ir- 
regular route operating authority. To avoid cancellation of its 
irregular route operating authority upon its merger, Old Domin- 
ion, along with Harper, filed a joint petition with the commission 
on 29 April 1976 seeking a suspension of Old Dominion's irregu- 
lar  route authority pending final determination by the commis- 
sion of the application for approval of the sale of the authority 
to Harper. 

On 30 April 1976 Estes Express Lines, Federal Motor 
Express, Fredrickson Motor Express Corporation, Overnite 
Transportation Company and Thurston Motor Lines (protest- 
ants)  filed a "protest and motion for  intervention" asking that  
the application for transfer of operating authority be denied. On 
3 May 1976 the commission granted the applicants' suspension 
petition and ordered that  Old Dominion suspend operations un- 
der its irregular route authority pending final determination 
of the application for transfer of the irregular route authority. 
A hearing was held before the commission on the transfer ap- 
plication and on 29 June 1976 the commission approved the 
transfer of the irregular route authority granted by certificate 
no. C-97 from Old Dominion to  Harper. 

The commission made findings of fact which include: Old 
Dominion was actively engaged in transportation under the 
authority sought to be transferred until the temporary suspen- 
sion of such authority by the commission on 3 May 1976. There 
are  a number of points that Old Dominion can reach pursuant 
to its irregular route authority only and not by way of its reg- 
ular route authority. Harper has the requisite experience and 
financial ability to render adequate and reliable service under 
the franchise to be transferred. The transfer is in the public 
interest and will not unlawfully affect the service presently be- 
ing offered the public by other public utilities. 

The commission concluded that :  i ts  order granting a tem- 
porary suspension of operations prevented the loss through mer- 
ger or  duplication of the rights Old Dominion is now seeking to 
transfer to Harper;  Old Dominion's irregular route authority is 
distinct from its regular route authority; and if the transfer is 
not allowed the public will be without a carrier to fill Barnes' 
absence. 
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From the order approving a transfer of that portion of the 
certificate authorizing irregular route authority, protestants 
appealed. 

Bailey, Dixon, Wooten, McDonald & Fountain, b y  Ralph 
McDonald, for  applicarct appellees. 

Allen, Steed dl. Allen, P.A., by  Thomas W .  Steed,  Jr., for  
protestants. 

BRITT, Judge. 

Is the order of the commission approving the transfer of 
common carrier franchise authority under G.S. 62-111 erroneous 
as a matter of law and unsupported by competent, material and 
substantial evidence? We answer in the negative. 

The transfer of carrier operating authority is governed by 
G.S. 62-111 which includes the following applicable provisions: 

"(a) No franchise now existing or hereafter issued under 
the provisions of this Chapter other than a franchise for 
motor carriers of passengers shall be sold, assigned, pledged 
or transferred, nor shall control thereof be changed through 
stock transfer or otherwise, or any rights thereunder 
leased, nor shall any merger or combination affecting any 
public utility be made through acquisition or control by 
stock purchase or otherwise, except after application to 
and written approval by the Commission, which approval 
shall be given if justified by  the public convenience and 
necessity. Provided, that the above provisions shall not ap- 
ply to regular trading in listed securities on recognized 
markets. (Emphasis added.) 

" (e) The Commission shall approve applications for trans- 
fer of motor carrier franchises made under this section 
upon finding that said sale, assignment, pledge, transfer, 
change of control, lease, merger, or combination is in 
the public interest, will not adversely affect the service to 
the public under said franchise, will not unlawfully affect the 
service to the public by other public utilities, that the per- 
son acquiring said franchise or control thereof is fit, will- 
ing and able to perform such service to the public under 
said franchise, and that service under said franchise has 
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been continuously offered to the public up to time of filing 
said application or in lieu thereof that any suspension of 
service exceeding 30 days has been approved by the Com- 
mission as  provided in G.S. 62-112 (b) (5) ." 

Protestants contend that the transfer of the irregular route 
authority from Old Dominion to Harper is not "justified by 
the public convenience and necessity" and that the transfer will 
"unlawfully affect the service to the public by other public 
utilities." 

In Utilities Comm. v. Petroleum Carriers, 7 N.C. App. 408, 
413-14, 173 S.E. 2d 25, 28 (1970), relying on Utilities Commis- 
sion v. Coach Co., 269 N.C. 717, 153 S.E. 2d 461 (1967), we 
find: " ' . . . the policy of the State, as declared in the Public 
Utilities Act of 1963, * * * clearly favors transfers of actively 
operated motor freight carriers certificates without unreason- 
able restraint. A policy following protestant's position would 
diminish the value of existing motor freight franchises and 
deprive the holders thereof of valuable rights. . . . 9 ' 9  

[i] Protestants argue that upon the acquisition of the operat- 
ing rights of Barnes by Old Dominion, the irregular route 
authority of Barnes merged and unified with the previously 
held irregular authority of Old Dominion to the extent that the 
operating authorities duplicated each other; thereupon, Old 
Dominion holds only one active certificate containing irregular 
route operating authority; and that any transfer by Old Domin- 
ion to Harper of its irregular route authority would necessarily 
leave Old Dominion without any irregular route authority. 

The applicants contend that any merger of duplicate operat- 
ing authority upon Old Dominion's merger with Barnes was 
properly avoided by the commission's order of 3 May 1976 
authorizing suspension of its operations under the irregular 
route authority pending final approval of the application for 
transfer to Harper. They cite G.S. 62-112(b) which provides in 
part that "Any franchise may be suspended or revoked, in 
whole or in part, in the discretion of the Commission, upon 
application of the holder thereof . . . . " (Emphasis ours.) 
Applicants argue that under the commission's general powers 
set forth in G.S. 62-30, and in the quoted provision, the com- 
mission was fully authorized to suspend the irregular route 
authority of Old Dominion upon its acquisition of Barnes thereby 
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preventing any unification or merger of operating authority. 
We think these contentions are correct. 

The statute expressly provides that  any franchise may be 
suspended in whole or in part. Here, that part of the franchise 
certificate providing irregular route authority was suspended 
by the commission after a full disclosure of all circumstances. 
We think the commission exercised its lawful discretion in 
granting the temporary suspension. 

Protestants contend that the commission's conclusion that  
the temporary suspension of the irregular route operating 
authority prevented any duplication or merger of operating 
authority was erroneous as a matter of law. They argue that  
under G.S. 62-112(b) (5) any "suspension of authorized opera- 
tions" is merely a suspension of sewices by a carrier under its 
franchise authority. Apparently, protestants reason that  in this 
case there was only a suspension of services under the franchise 
authority rather than a suspension of the franchise operating 
authority itself. Protestants further argue that  since only serv- 
ice was suspended the two irregular route authorities were 
duplicative and therefore merged. We find these arguments un- 
persuasive. 

When the irregular route operating authority portion of 
Old Dominion's franchise certificate was suspended, any service 
provided under this part of the certificate naturally was sus- 
pended. We hold that the commission did not e r r  in concluding 
that  the portion of the franchise certificate providing for ir- 
regular route authority was suspended. 

[2] Old Dominion's irregular route authority which it seeks to 
transfer contains the following restriction : 

"EXCEPTION : Irregular route operations are not authorized 
which would duplicate regular route operations." 

The commission's Rule R2-30 also provides that:  

"DUPLICATION OF REGULAR AND IRREGULAR AUTHORITY. NO 
carrier authorized to operate both as  a regular route com- 
mon carrier of property and as an irregular route common 
carrier of property shall transport any shipment under its 
irregular route authority which it is authorized to transport 
under its regular route authority." 
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Under these restrictions, protestants contend that  Old Dominion 
has no irregular route authority for general commodities over 
all routes and between all points which can be served by its 
regular route authority. They argue that  Old Dominion's regular 
and irregular route authority overlap to such an extent that any 
transportation services under its irregular route authority are 
negligible. Therefore, protestants contend that by the transfer 
of its irregular route authority, Old Dominion will be creating 
two route authorities out of one; that Old Dominion will con- 
tinue to provide the same services under its continued regular 
route authority while Harper will be a new competitor under 
an irregular route authority that  has not hereinbefore existed. 
We find no merit in these contentions. 

The commission found " [t] hat  while the Transferor holds 
both regular and irregular route authority in the same general 
territory, there are  a number of points that  the Transferor can 
only reach pursuant to its irregular route authority, sought 
herein to be transferred, and not by way of its regular route 
authority." The commission concluded that  the transferor's ir- 
regular route authority is distinct from its regular route au- 
thority; that  they are  of a different nature; and that if the 
transfer is not allowed the public will be minus a carrier to fill 
Barnes' absence. We think the commission's findings are  sup- 
ported by competent, material and substantial evidence and are 
therefore binding on appeal. Utilities Co?nmission v. Coach Co., 
269 N.C. 717, 153 S.E. 2d 461 (1967). 

There was sufficient evidence presented by Old Dominion 
that  there a r e  a significant number of points and towns that 
could not be served by its regular route authority. The appli- 
cants also assert, and we agree, that  the evidence indicates that  
the regular and irregular route authorities differ in the nature 
of services they provide as well as the areas served in that  
regular route authority provides service to the "same points, 
over specified roads, on a regular basis," while irregular route 
authority provides for  service to "broader territories over the 
most convenient roads, on a call and demand basis." We think 
the evidence presented is sufficient to support the commission's 
findings and its conclusion that  the regular and irregular route 
authorities were distinct. 

[3] Protestants also contend that  the present transfer is not 
"justified by the public convenience and necessity" as required 
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by G.S. 62-111(a). They rely on the case of Utilities Comm. v. 
Petroleum Carfiers, supra, where this court approved the lan- 
guage of the commission in In Re Comer Transport Service, 
N.C.U.C. Docket No. T-821, Sub. 2, in stating that: 

"The Commission in effect interpreted the criteria 'if jus- 
tified by the public convenience and necessity' in G.S. 
62-111(a) to be a statutory basis for the test of dormancy. 
Where the authority has been abandoned or 'dormant,' the 
Commission has denied applications for transfer because 
approval would in effect be the granting of a new authority 
without satisfying the new authority test of public need set 
out in G.S. 62-262(e) (1) . . . . Thus, the Commission in 
Comer held that 'the statutory requirement referred to 
[G.S. 62-l l l (a)]  is satisfied by a showing that the au- 
thority has been and is being actively applied in satisfac- 
tion of the public need theretofore found.' " 

Protestants argue that there has been no active operation by 
Old Dominion under its irregular route authority for the reason 
that the irregular route authority is duplicated by regular au- 
thority. 

If protestants' contentions are correct and Old Dominion's 
irregular route authority had been dormant, the present trans- 
fer would be improper under G.S. 62- l l l (a )  in that it must 
meet the test required by G.S. 62-262(e) (1) for the granting 
of a new authority. However, the commission found: "That the 
transferor [Old Dominion] was actively and continuously en- 
gaged in transportation under the authority sought to be trans- 
ferred up through the time of the Commission's May 3, 1976, 
Order authorizing a temporary suspension of operations." This 
finding is supported by competent and material evidence and is 
sufficient to establish that the transfer is "justified by the pub- 
lic convenience and necessity." The record and exhibits indicate 
that Old Dominion was actively engaging in providing trans- 
portation services under its common carrier irregular route 
authority. 

[4] Finally, protestants contend that the challenged transfer 
will create a new service in Harper, thereby creating a new 
competitor adversely affecting the existing carriers. This con- 
tention is without merit. 

Prior to the transfer, there were two irregular route 
carriers: Old Dominion and Barnes. After the transfer, there 



N.C.App.1 COURT O F  APPEALS 107 

Utilities Comm. v. Express Linee 

are still two irregular route carriers: Old Dominion and Har- 
per. It is conceded that Old Dominion will now hold a more ex- 
tensive irregular route authority, that which was previously 
held by Barnes. However, we fail to see how the transfer of 
the irregular route authority to Harper is contrary to "the 
public interest." The commission found that Harper "has the 
business experience, the financial ability and is otherwise fit, 
willing and able to acquire the authority sought from the 
Transferor and to properly perform and render adequate and 
reliable service under the franchise on a continuing basis." The 
commission also found that the transfer is in the public interest; 
that it will not unlawfully affect the service to the public; and 
that it will not unlawfully affect the service to the public which 
is presently being provided by other utilities. 

These findings are supported by substantial, competent and 
material evidence and are sufficient to meet the requirements of 
G.S. 62-111. A new authority has not been created as contended 
by protestants, but rather there has been a transfer of a pre- 
existing active authority to a different competitor. As stated in 
Utilities Comm. v. Petroleum Carriers, supra a t  416, 173 S.E. 2d 
a t  30: 

" 'There is no public policy condemning competition as such 
in the field of public utilities; the public policy only con- 
demns unfair or destructive competition.' The possibility 
that a transfer of authority to a more competitive carrier 
will adversely affect existing carriers does not make such a 
transfer contrary to the 'public interest' as a matter of law. 
In G.S. 62-l l l (e)  the General Assembly has empowered 
the Utilities Commission to find in a proper case that trans- 
fer to a more actively competitive carrier might not be 'in 
the public interest.' In the instant case, however, the record 
fails to show that operations by M & M would, as  Bobbitt, 
J., expressed i t  in Coach Co., supra, 'be contrary to the 
public interest as distinguished from the interests of pro- 
testants.' '' 

The record does not show that the transferee, Harper, will be 
a more competitive carrier nor does i t  show that the transfer 
is contrary to the public interest. We hold that there is com- 
petent, material, and substantial evidence to support the find- 
ings of the commission. 



108 COURT O F  APPEALS [33 

Rauchfuss v. Rauchfuss 

The order appealed from is 

Affirmed. 

Judges HEDRICK and CLARK concur. 

MARY E. RAUCHFUSS v. ARTHUR A. RAUCHFUSS 

No. 7625DC810 

(Filed 4 May 1977) 

1. Husband and Wife 9 14- entirety property - purchase by husband - 
presumption of gift 

The fact  that  the husband made payments on property held a s  
a n  estate by the entirety would not create a n  estate solely for  the hus- 
band because the law presumes tha t  he intended i t  a s  a gif t  to the wife. 

2. Trusts 5 14- entirety property - conveyance to secure loan - re- 
conveyance to husband - constructive t rust  for  wife 

Where a husband and wife purchased real property a s  a n  estate 
by the entirety with funds derived from the conveyance of two pre- 
ceding estates by the entirety and funds borrowed from a corporation, 
the property was conveyed to the corporation a s  security fo r  the loan, 
the corporation agreed to reconvey the property to  the husband and 
wife upon payment of the loan, the loan was thereafter fully paid, 
the corporation reconveyed the property to the husband individually 
without the knowledge, consent or permission of the wife, and the hus- 
band knew tha t  the wife's name was left off the reconveyance, it 
was held tha t  the failure of the husband to have the deed of reconvey- 
ance made t o  both himself and his wife was a violation of a confiden- 
tial relationship amounting t o  actual or presumptive fraud, and t h a t  
the husband holds tit le to a one-half interest in the property in con- 
structive t rus t  for  the wife. 

3. Husband and Wife 1 15- entirety property - right t o  income 
The husband is entitled to the rents, profits, and income from 

entirety property to the exclusion of the wife. 

4. Divorce and Alimony 9 16- alimony barred by adultery - absence of 
findings 

The court erred in  concluding tha t  plaintiff wife's claim for 
alimony was barred by her adultery where the court found no facts 
to  support such conclusion. 

Judge MORRIS concurs in  the result. 
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APPEAL by defendant from Tate, Judge. Judgment rendered 
27 April 1976 in District Court, CALDWELL County. Heard in 
the Court of Appeals 15 March 1977. 

This is a civil action in which plaintiff alleging defendant's 
cruelty in her complaint, sought the impression of a construc- 
tive trust upon one-half interest in the home and furnishings 
held by the defendant in his name and for alimony without 
divorce and counsel fees. 

Defendant answered and denied that  plaintiff was entitled 
to a constructive trust on one-half interest in the home and 
alleged adultery in bar of plaintiff's claim for alimony and coun- 
sel fees. 

Plaintiff's evidence tended to show that  she and defendant 
were married in 1943 and separated in December 1973 and 
that  six children were born of the marriage, all of whom are  
now emancipated. In  1953 they purchased a house on Sharon 
Road in Lenoir a s  tenants by the entirety with proceeds from 
the sale of a house in Baltimore, Maryland, which they owned 
as tenants by the entirety. One year later they moved to an old 
house on a 266 acre tract in Happy Valley which they acquired 
as tenants by the entirety; the Sharon Road house was sold and 
the proceeds applied to the Happy Valley home. Plaintiff was 
employed from 1955 until 1963 and contributed her salary to 
the family's living expenses and she also purchased specific 
items of furniture for the house. Plaintiff and defendant main- 
tained two joint bank accounts and defendant made the house 
payments. In 1964 the Happy Valley house burned down, and 
she and defendant built a new house on the property. The house 
was rebuilt with insurance proceeds paid for the loss of the 
house and a loan of $35,000 from Doll Brothers, Inc. A convey- 
ance of the Happy Valley property for security was made to 
Doll Brothers, Inc. by both plaintiff and defendant. The Doll 
Brothers, Inc. executed an agreement whereby they were to 
transfer the Happy Valley property back to plaintiff and de- 
fendant when the loan was repaid. 

Defendant made the payments on the loan and in 1969 told 
plaintiff they were all paid up, and plaintiff assumed the prop- 
erty had been transferred back to her and her husband as ten- 
ants by the entirety. In 1971 plaintiff learned that title to the 
property was in defendant's name only. The Happy Valley 
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property is worth $300,000, and specific items of furniture be- 
long to her, but the rest is owned jointly by plaintiff and de- 
fendant. 

In 1973 plaintiff was forced to move from the home due to 
defendant's physical attacks upon her. 

Defendant offered evidence tending to show that plaintiff 
committed adultery with Dr. Gaillard in 1973. A private detec- 
tive testified that he followed plaintiff to a motel in Charlotte 
where she entered a room with Dr. Gaillard and remained 
overnight. 

The trial judge heard the matter and received in evidence 
voluminous oral testimony, several documentary exhibits, and 
made the following findings of fact (summarized) : 

The house acquired by the parties in Baltimore as ten- 
ants by the entirety was sold and its proceeds used to pur- 
chase a house on Sharon Road in Caldwell County. This 
house was purchased and owned by the parties a s  tenants 
by the entirety. On 28 February 1957 the parties acquired 
by purchase as tenants by the entirety a tract of land re- 
corded in Deed book 332, page 174, in Caldwell County of 
266 acres and moved into a Civil War vintage home located 
thereon. They rented the Sharon Road home for approxi- 
mately a year and thereafter sold the house and applied the 
proceeds to the purchase of the 266 acre tract of land. 

In 1964 the house was destroyed by fire and the pro- 
ceeds from insurance were applied to the new home located 
on the 266 acre tract. I t  became necessary after the con- 
struction of the new home to obtain additional financing 
upon it. They borrowed the money from Martin Doll 
and wife, Felicite Doll; Brendon Doll and wife, Jacquelyn K. 
Doll; Gregg Doll and wife, Beverly K. Doll; and Max Doll 
and wife, Karen E. Doll; and as security for the loan con- 
veyed to the Dolls the 266 acre tract of land in fee simple 
by deed of conveyance dated 30 November 1965. The prem- 
ises were thereafter deeded to Doll Brothers Industries, 
Inc. and then to Cellu-Products Company. Simultaneously 
with said conveyance, Doll Brothers Industries, Inc. and the 
parties entered into a contract dated 29 November 1964, and 
recorded in Caldwell County Registry to reconvey to the 
parties herein the premises upon said loan being fully 
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repaid in the sum of $52,800 payable in 120 monthly install- 
ments of $440.00 each. One of the express provisions of the 
contract which all parties executed was the following: 

"That upon complete reimbursement and payment of 
the sums above set forth by the parties of the second 
part within the period of 120 months, the party of 
the first part does hereby promise and agree to execute 
and deliver to the said parties of the second part, their 
heirs and assigns, a good and sufficient deed, with full 
covenants and warranty, for that tract of land lying 
and being Yadkin Valley Township, Caldwell County, 
North Carolina. . . . 9 7  

The property thus described is the same property con- 
veyed by the parties to the Dolls and the same property 
conveyed to the plaintiff and the defendant by deed recorded 
in Book 332, page 176, Caldwell County Registry. The loan 
was thereafter fully repaid. The "parties of the second 
part" referred to in said agreement dated 29 November 
1965 are the plaintiff and defendant herein. 

Thereafter the Cellu-Products Company reconveyed 
the premises to the defendant Arthur A. Rauchfuss, Jr., 
individually, but did not convey to the plaintiff either indi- 
vidually or as a tenant by the entirety; that the conveyance 
to the defendant was made without the knowledge, consent, 
or permission, either express or implied, of the plaintiff; 
and that she did not know of said conveyance until two 
years after the date of conveyance. 

The defendant knew of the conveyance and that plain- 
tiff's name was left off the conveyance; that he accepted 
delivery of the deed and placed i t  on record for the purpose 
of defrauding plaintiff of her interest in the property. 

The premises reconveyed to the defendant by Cellu- 
Products Company together with the furnishings has a fair 
and reasonable market value of $300,000. 

At all times up to 19 December 1973 plaintiff was a 
faithful wife, did all the duties of housewife, worked a t  
public work for more than eight years during their mar- 
riage and the parties jointly acquired all of their joint 
properties, the subject of this action, and jointly disposed 
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of their joint and several earnings. The defendant's earn- 
ings were in excess of $30,000 per year. 

Upon the foregoing findings of fact, the court concluded 
(summarized) : 

The real estate described in the deed of conveyance 
recorded in Deed Book 332, page 174, Caldwell County Reg- 
istry and further described in the contract between the 
parties and Doll Brothers Industries, Inc., is jointly 
owned by the plaintiff and defendant as tenants by the 
entirety; that the conveyance to the defendant by Cellu- 
Products Company was done by defendant for pur- 
poses of defrauding plaintiff of her interest in the property; 
that the conveyance created a resulting trust in favor of 
the plaintiff; and the evidence to this effect presented in 
this cause is clear, strong and convincing, and that the 
defendant holds a one-half undivided interest in the prop- 
erty in trust for the plaintiff; that plaintiff's claim for 
alimony is barred by her adultery; that plaintiff is sole 
owner of certain personal property in the house and one- 
half in interest in all other furnishings; and that defendant 
has the means to pay plaintiff's attorneys fees of $10,000. 

Both plaintiff and defendant appeal. 

West, Groome & Baumberger, by Bryce 0. Thomas, Jr., 
for the plaintiff. 

Wilson and Palmer, by Bruce Lee Cannon, for the de- 
f endant. 

MARTIN, Judge. 

The defendant contends the trial court erred as  a matter 
of law in concluding that a resulting trust should be impressed 
upon the real property, because there was no showing by plain- 
tiff that she contributed any of the consideration for the 
property. 

[I] I t  is one of the essentials of the peculiar estate by entirety 
sometimes enjoyed by husband and wife that the spouse be 
jointly entitled as well as jointly named in the deed. Board of 
Architecture v. Lee, 264 N.C. 602, 142 S.E. 2d 643 (1965) ; 
Deese v. Deese, 176 N.C. 527, 97 S.E. 475 (1918) ; Freeman v. 
Belfer, 173 N.C. 581, 92 S.E. 486 (1917) ; Sprinkle v.  Spain- 
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hour, 149 N.C. 223, 62 S.E. 910 (1908). The fact that defend- 
ant made the payments on the property held as an estate by 
entirety would not .create an estate solely for the defendant, 
because the law persumes he intended i t  as a gift to his wife. 
Waddell v. Carson, 245 N.C. 669, 97 S.E. 2d 222 (1957) ; Honey- 
mt t  v. Bank, 242 N.C. 734,89 S.E. 2d 598 (1955) ; Shue v. Shue, 
241 N.C. 65, 84 S.E. 2d 302 (1954) ; Sprinkle v. Spainhour, 
sapra; Strange v. Sink, 27 N.C. App. 113,218 S.E. 2d 196 (1975). 

The property in question having been purchased as an estate 
by the entirety with funds derived from the conveyance of two 
preceding estates by the entirety, is sufficient to show that con- 
sideration was furnished by the wife. Thus, payment of con- 
sideration on her part toward the house supports a resulting 
trust in her favor. Tire Co. v. Lester, 190 N.C. 411, 130 S.E. 45 
(1925). 

Defendant contends that plaintiff's evidence failed to meet 
the high burden of proof required to establish a constructive 
trust (i.e., clear, strong, cogent and convincing) because plain- 
tiff's evidence failed to show fraud on defendant's part. 

In Electric Co. v. Construction Co., 267 N.C. 714, 719, 148 
S.E. 2d 856, 860 (1966), the Court said : 

" 'A constructive trust * * * is a trust by operation of law 
which arises contrary to intention and in invitum, against 
one who * * * in any way against equity and good con- 
science, either has obtained or holds the legal right to prop- 
erty which he ought not, in equity and good conscience, hold 
and enjoy.' (Citation omitted.) In order for a constructive 
trust to arise it is not necessary that fraud be shown. (Cita- 
tion omitted.) It is sufficient that legal title has been ob- 
tained in violation, express or  implied, of some duty owed 
to the one who is equitably entitled. (Citation omitted.) 'A 
constructive trust arises where a person holding title to 
property is subject to an equitable duty to convey it to an- 
other on the ground that he would be unjustly enriched if 
he were permitted to retain it.' (Citation omitted.) Of 
necessity, the circumstances out of which such constructive 
trust arises may be shown by par01 evidence." 

[2] The property was conveyed to Doll Brothers Industries, 
Inc. by both plaintiff and defendant to secure the loan. Simul- 
taneously with the conveyance, Doll Brothers Industries, Inc. 
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made a contract agreeing to " . . . execute and deliver to the 
parties of the second part . . . a good and sufficient deed . . . 
for that tract of land. . . . " It was speaking of the property 
conveyed by the plaintiff and defendant to secure the loan. The 
loan was thereafter fully paid. The court found, without excep- 
tion, that the "parties of the second part" referred to in said 
agreement dated November 29, 1965 are  the plaintiff and de- 
fendant herein; that by deed dated 4 June 1969, and recorded 
in Deed Book 593, page 01, Cellu-Products Company reconveyed 
the premises to the defendant Arthur A. Rauchfuss, Jr., indi- 
vidually, but did not convey to the plaintiff either individually 
or as  a tenant by the entirety; that the conveyance to the de- 
fendant Arthur A. Rauchfuss was made without the knowledge, 
consent, or permission, either express or implied, of the plain- 
t iff;  and that she, the plaintiff, did not know of said conveyance 
until two years after date of the conveyance. 

The court found that defendant knew of the conveyance, 
knew that plaintiff's name was left off the conveyance, accepted 
delivery of the deed of conveyance, and placed it on record for 
the purpose of defrauding plaintiff of her interest in the prop- 
erty. It further found as a fact that the premises reconveyed to 
defendant by Cellu-Products Company together with the fur- 
nishings located in the house thereon had a fair and reasonable 
market value of $300,000. 

A confidential relationship existed between the parties, and 
the law presumes fraud in transactions when confidential rela- 
tionships exist between the parties. Sowell  v. Sorrel.!, 198 N.C. 
460, 152 S.E. 157 (1930). In Link v. Link, 278 N.C. 181, 192, 
179 S.E. 2d 697, 704 (1971), the Court said: 

"Such a relationship 'exists in all cases where there has 
been a special confidence reposed in one who in equity and 
good conscience is bound to act in good faith and with due 
regard to the interests of the one reposing confidence.' 
(Citation omitted.) Intent to deceive is not an essential 
element of such constructive fraud. (Citation omitted.) Any 
transaction between persons so situated is 'watched with 
extreme jealousy and solicitude; and if there is found the 
slightest trace of undue influence or unfair advantage, 
redress will be given to the injured party."' (Citation 
omitted.) See Eubanks v. Ez~banks, 273 N.C. 189, 159 S.E. 
2d 562 (1968) ; F d p  v. Fzclp, 264 N.C. 20, 140 S.E. 2d 
708 (1965). 
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More accurately considered, constructive trusts have no 
element of fraud in them, but the Court merely uses the ma- 
chinery of a trust  for the purpose of affording redress in cases 
of fraud and of working out the equity of the complainant. 
Avery v. Stewart, 136 N.C. 426, 48 S.E. 775 (1904). In  the 
instant case the  failure of the defendant to have the deed of 
conveyance from Cellu-Products Company made to both him and 
his wife was violation of a duty he owed to his wife, amounting 
to actual or  presumptive fraud. Consequently, a constructive 
trust  in favor of the plaintiff is impressed upon the property 
purely by construction of equity. While the legal estate is vested 
in the defendant, the equitable estate is held by the plaintiff 
and the defendant is deemed to hold the property in trust for 
her benefit. 

The court's findings of fact a re  comparable to  the verdict 
of a jury. They are conclusive on appeal if there is competent 
evidence to  support them. The weight of evidence is solely the 
province of the fact finder. See Trust Co. v. Gill, State Treas- 
urer, 286 N.C. 342, 211 S.E. 2d 327 (1975). The judge was 
aware of the applicable standard for the burden of proof and 
his verdict is conclusive in the absence of error of law. See 1 
N. C. Index 3d, Appeal and Error  Q 56. We find plaintiff's 
evidence sufficient to satisfy the burden of proof and to justify 
the verdict. 

The trial court concluded that  the conveyance created a 
resulting trust  in favor of the plaintiff. The essential elements 
and distinguishing characteristics of resulting trusts and con- 
structive trusts are  defined in Bowen v. Darden, 241 N.C. 11, 
84 S.E. 2d 289 (1954), and cases therein cited. The plaintiff 
alleged facts sufficient to constitute a constructive trust, and the 
evidence on which she relies to establish such trust  is sufficient 
to support the verdict rendered. 

[3] The trial court erred in its findings that defendant must 
account to  the plaintiff for all rents, profits, and income from 
the property. In  estates by the entirety the husband is entitled 
to  the rents and profits to the exclusion of the wife. Board of 
Architecture v. Lee, supra. 

[4] Plaintiff's cross-assignment of error is well taken. The 
court found no facts which support its conclusion that  plaintiff 
had committed adultery. Therefore the case must be remanded 
for the findings of fact. 
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The trial court decreed that plaintiff is the owner of and 
entitled to one-half interest in the described property. We hold 
that pIaintiff is entitled to hold the described property with her 
husband as  tenants by the entirety. The defendant husband is 
entitled to the rents and profits from the subject real estate 
property as long as it is so held. Except as herein modified, the 
judgment of the trial court is affirmed. 

Defendant's appeal-modified and affirmed. 

Plaintiff's appeal-remanded. 

Judge VAUGHN concurs. 

Judge MORRIS concurs in the result. 

CAMERON M. MeRAE AND WIFE, ALETA M. McRAE v. JERRY 
MOORE AND WIFE, J E N N E T T E  MOORE 

No. 7613DC751 

(Filed 4 May 1977) 

1. Frauds, Statute  of 1 2; Boundaries 1 10- contract to  convey land- 
ambiguous description - admissibility of parol evidence 

When i t  is apparent upon the face of a written contract t h a t  
there is  uncertainty a s  t o  the  land intended to be conveyed and the 
contract itself refers to  nothing extrinsic by which the uncertainty 
can be resolved, the description is said to  be patently ambiguous, parol 
evidence is  not admissible to  explain the ambiguity, and the contract 
is void; however, if the contract, although insufficient in  itself to 
identify the property, refers to  matters  extrinsic by which identifica- 
tion might possibly be made, the description is  said to  be latently am- 
biguous, and evidence, parol and other, may be offered with reference 
t o  the extrinsic matter  tending to identify the property. 

2. Boundaries 1 10.2- contract to  convey land - latently ambiguous de- 
scription - parol evidence admissible 

A written option to purchase land was latently ambiguous and 
parol evidence was admissible t o  f i t  the description to the land where 
the  option was insufficient in itself to  identify t h e  property which 
was the subject matter  of the contract, but i t  did refer to matters 
extrinsic, i.e., the reference to  a lot "presently occupied by Cameron 
M. and Aleta M. McRae a s  residence and real estate office," from 
which i t  might have been possible to  identify the property with 
certainty. 
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3. Boundaries S 10- contract t o  convey land - latently ambiguous de- 
scriptions - insufficiency of parol evidence 

I n  a n  action for  specific performance of a latently ambiguous 
contract to  convey land, parol evidence disclosed t h a t  there w a s  no 
clearly identifiable lot with boundaries capable of being established 
with certainty "occupied by Cameron M. and wife Aleta M. McRae 
a s  residence and real estate office" a s  set forth in the contract; in- 
stead, all the evidence showed t h a t  the house occupied by the McRaes 
was located on a larger tract,  of which only a portion was being sold, 
and the correct dividing line separating the portion to be sold from 
the  portion t o  be retained was never established. 

4. Boundaries 8 10.2- contract to convey land - latently ambiguous de- 
scription - admissibility of parol evidence 

I n  a n  action for  specific performance of a n  option to purchase 
property, the trial court did not e r r  in admitting defendants' evidence 
a s  to  location of the property dividing line, since defendants' admission 
in their answer t h a t  they executed the option agreement did not elimi- 
nate  a n  issue a s  to adequacy of the property description contained 
therein. 

5. Boundaries 8 10.2- contract to convey land-latently ambiguous de- 
scription - admissibility of parol evidence 

In  a n  action for  specific performance of a contract to convey land, 
plaintiffs' contention tha t  defendants' parol evidence was inadmissible 
because i t  altered a n  unambiguous written contract is without merit, 
since the description in the contract mentioned only two lines which 
could not by themselves enclose any lot;  the description failed to  s tate  
which line, if either, fronted on Causeway Road; and the unit of 
measure referred to, whether feet o r  yards o r  some other, was not 
stated. 

6. Rules of Civil Procedure 8 15- "litigation by consent"-issue not 
raised by pleadings - litigation of issue proper 

Where plaintiffs never objected to defendants' evidence on the 
specific ground t h a t  the evidence offered was not within the issues 
raised by the  pleadings, under G.S. 1A-1, Rule 15(b) ,  the rule of "liti- 
gation by consent" applied, and i t  was not error  f o r  the court to  re- 
ceive evidence and to decide the case on a n  issue not formally raised 
by the pleadings. 

APPEAL by plaintiffs from Sauls, Judge. Judgment entered 
17  June 1976 in District Court, BRUNSWICK County. Heard in 
the Court of Appeals 16 February 1977. 

This is an action for specific performance of a contract 
to  convey land. Plaintiffs alleged that the parties had entered 
into an option agreement, a copy of which was attached to the 
complaint; that  plaintiffs had notified defendants they were 
exercising the option and had tendered the full purchase price; 
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and that defendants had refused to convey. The land was de- 
scribed in the option agreement as follows: 

"Rt #1 Box 379-A Causeway Rd. Brunswick Cty. 
Supply, N.C. approximately 105 x 208.7 lot size presently 
occupied by Cameron M. & wife Aleta M. McRae as resi- 
dence and real estate office." 

The option included a provision imposing the obligation on 
"Seller to install deep well and water pump." 

Defendants admitted the option but denied they had refused 
to perform under its terms. The answer also stated two counter- 
claims not relevant to this appeal. The case was tried without 
a jury. 

The plaintiffs offered evidence to show: The property de- 
scribed in the option is located on Highway 130, the causeway to 
Holden Beach. At that location defendants own a tract almost an 
acre in size on which there are two houses. Plaintiffs rent the 
house on the southern portion of the tract and occupy i t  as their 
residence and as a real estate office. The other house is occupied 
by Mr. and Mrs. Davis, the parents of the defendant, Jeannette 
Moore. The Davis house is some 28 to 30 feet north of the house 
in which plaintiffs live, and there is a driveway between the 
yards. One well serves both houses. After the option was signed, 
the defendants sent a surveyor to the property. He a t  first sur- 

I veyed a lot 105 feet wide. When this survey was completed and a 
plat was prepared, the defendant, Jerry Moore, met with the 
plaintiff, Cameron McRae, and said that he made a mistake 
and that he didn't realize the 105 foot line would go as close to 
the Davis house as it did. A new survey was made and a plat 
was prepared showing a lot fronting 94.68 feet on Highway 130, 
with the south side line being 197.22 feet in length, the north 
side line being 191.65 feet in length, and the back property line 
being 69.16 feet in length. Defendants offered to convey this 
lot to plaintiffs, but plaintiffs refused to accept. Plaintiffs noti- 
fied defendants they were exercising the option, but defend- 
ants refused to convey. Plaintiffs never actually tendered the 
full purchase price to defendant, but they were ready to do so 
as soon a s  defendants tendered a deed conveying the property de- 
scribed in the option. 

The defendants offered evidence to show: Prior to signing 
the option the defendant, Jerry Moore, and the plaintiff, Cam- 
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eron McRae, did not go upon the ground, but they did discuss 
where the line would be upon the ground. Mr. Moore told Mr. 
McRae he would sell approximately 10 feet on the north side 
of the house being sold to give him room to drive his car in, 
but that he would not sell him the existing well which served 
the Davis house. This was the reason for the provision in the 
option requiring the seller to install a well. When the surveyor 
surveyed the 105 foot wide lot, it was found it would include 
the existing well. Mr. McRae and Mr. Moore had guessed a t  
the frontage of the lot along the road and guessed i t  to be 
around 100 to 105 feet. However, the parties intended the lot 
being sold to plaintiffs to extend about 10 feet north of the 
house which is located on that lot, and they did not intend that 
the lot contain the existing well. The deed which defendants pre- 
pared from the second survey and which they offered to plain- 
tiffs conforms to that understanding. 

The court entered judgment making detailed findings of 
fact, including the following : 

"2. That as a special condition of this option agree- 
ment, the Defendants were to install a deep well and water 
pump on the portion of his property which is the subject of 
the option agreement. 

3. That the parties understood prior to entering into 
the option agreement that the existing well and water pump 
on the Defendant's property was to be retained by the De- 
fendants and was n ~ t  to be included in the tract to be 
conveyed to the Plaintiffs; further, the Defendants under- 
stood that the northern boundary line between the property 
to be conveyed by him and the property to be retained by 
him would be approximately 10 feet north of the existing 
house on the property to be conveyed which is occupied by 
the Plaintiffs as lessees. 

4. That the existing well and water pump presently 
serves a residence occupied by the Plaintiffs as lessees 
which is included in the property description in the option 
agreement as well as a separate residence occupied by 
Harry S. Davis and wife, Annie L. Davis, which is located 
on that portion of the property which was to be retained by 
the Defendants. 

5. That on or about 9 June, 1975, Jan K. Dale, Regis- 
tered Land Surveyor, came upon the property of Defend- 
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ants a t  Defendants' request and to perform a survey for 
the purpose of establishing a boundary line between the 
tract  Plaintiffs were interested in buying under the option 
agreement and the tract to be retained by Defendants. The 
Defendants were absent a t  the time the survey was made, 
and the western boundary line of the tract in question was 
set a s  being 105 feet in length from the southwestern corner 
of said tract;  this length was based on the description con- 
tained in the option (a copy of which was available to Jan 
K. Dale), and also based on information furnished to 
Jan K. Dale by the Plaintiff, Cameron M. McRae, a t  the 
time of the survey. 

6. That when Defendants returned home and learned 
of locations of the surveyor's stakes on the property, he 
immediately informed the Plaintiffs and the surveyor, Jan 
K. Dale, that the line dividing the property to be conveyed 
to Plaintiffs and the property to be retained by Defendants 
was surveyed on the grounds a t  the wrong place and fur- 
ther  informed the surveyor that  he  would have to re-survey 
the property. 

7. That by setting the western boundary line of the 
property in question as  being 105 feet in length, the exist- 
ing well and water pump would be located on the property 
to be conveyed to Plaintiffs. 

8. That the defendant, Jerry  Moore, had the property 
re-surveyed by Jan K. Dale so as to place the dividing line 
between the property to be conveyed and that  to be retained 
by him (the northern boundary line of the property to be 
conveyed) 10 feet north of the house on the property to 
be conveyed and in such a manner as to locate the well on 
the  property to be retained by him; this re-survey resulted 
in the western boundary line being 94.68 feet rather than 
exactly 105 feet in length." 

Based on its findings of fact, the court concluded as  a matter 
of law that  due to a mutual misunderstanding as to the actual 
location of the northern boundary line, there was never any 
meeting of the minds of the parties as  to the description of the 
property and therefore the option was void. From judgment for 
defendants in accord with this conclusion, plaintiffs appeal. 
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Powell and Smi th  by  Williuwt A. Powell for  plaintiff  ap- 
pellants. 

Mason H. Anderson by Douglas W. Bazley for defendant 1 appellees. 

I 

I PARKER, Judge. 
I 

[I] A contract to  convey land "must contain a description of 
the land, the subject matter of the contract, either certain in 
itself o r  capable of being reduced to certainty by reference to  
something extrinsic to which the contract refers." Lane v .  Coe, 
262 N.C. 8, 12, 136 S.E. 2d 269, 273 (1964). When i t  is apparent 
upon the face of the written contract that there is uncertainty 
as to  the land intended to be conveyed and the contract, itself, 
refers to  nothing extrinsic by which the uncertainty can be 
resolved, the description is said to be patently ambiguous. 
"Parol evidence may not be introduced to remove a patent am- 
biguity since to do so would not be a use of such evidence to f i t  
the description to  the land but a use of such evidence to create 
a description by adding to the words of the instrument." 
Overton v. Boyce, 289 N.C. 291, 294, 221 S.E. 2d 347, 349 
(1976). In  such a case the contract is void. If, however, the 
contract, although insufficient in itself to identify the property, 
refers to matters extrinsic by which identification might possi- 
bly be made, the description is said to be latently ambiguous. 
When that  is the case, evidence may be offered, parol and other, 
with reference to  the extrinsic matter tending to identify the 
property. Lane v. Coe, supra. 

[2, 31 The description in the written option in the present case 
is insufficient in itself to identify the property which is the sub- 
ject matter of the contract. It does, however, refer to matters 
extrinsic, i.e., the reference to a lot "presently occupied by 
Cameron M. and wife Aleta M. McRae as  residence and real 
estate office," from which i t  might have been possible to identify 
the property with certainty. It was, therefore, not patently but 
only latently ambiguous, and parol evidence was admissible to 
f i t  the description to  the land. When this was attempted, how- 
ever, the difficulty which plaintiffs encountered was that the 
evidence, both that  introduced by plaintiffs and by defendants, 
disclosed that  there was no clearly identifiable lot with boun- 
daries capable of being established with certainty "occupied by 
Cameron M. & wife Aleta M. McRae as residence and real estate 



122 COURT O F  APPEALS 133 

McRae v. Moore 

office." Instead, all of the evidence showed that  the house occu- 
pied by the McRaes was located on a larger tract, of which a 
portion only was being sold, and the correct location of the divid- 
ing line separating the portion to  be sold from the  portion to be 
retained was never established. Plaintiffs thought the line was 
to  be fixed so as  to  give them a lot fronting 105 feet on the 
highway and having a rear lot line also 105 feet in length, but 
the written option contract did not say this and the parol evi- 
dence failed to establish that  this was the lot "presently occupied" 
by the plaintiffs. Defendants thought the line was to  be fixed 
so as  to run approximately 10 feet north of the house occupied 
by the McRaes and so as to leave the existing well on the por- 
tion of the lot to be retained, but the written option contract 
did not say this either nor did the parol evidence show this to 
be the lot "presently occupied" by plaintiffs. Thus, the evidence 
failed to dispel the latent ambiguity in the description contained 
in the written option agreement. The detailed findings of fact  
made by the trial judge were supported by the evidence, and his 
findings of fact in turn support his conclusion that  there was 
never a meeting of the minds of the parties as  to the location 
of the new dividing line. Accordingly, the contract was void and 
unenforceable. 

[4] Plaintiffs assign error to the court's overruling their ob- 
jections to  the evidence presented by defendants which tended 
to  show defendants' version of the dividing line as being ap- 
proximately 10 feet north of the house occupied by plaintiffs 
and as being so located as to leave the existing well on the por- 
tion of defendants' property which was not being conveyed. In 
their brief, plaintiffs present three arguments in support of 
their contention that  the court erred in admitting this evidence. 
First, plaintiffs point out that  defendants filed answer in which 
they admitted execution of the option agreement. Citing Burk- 
head v. Farrow, 266 N.C. 595, 146 S.E. 2d 802 (1966), plaintiffs 
contend no issue as  to adequacy of the description of the land to 
be conveyed was raised by the pleadings. We do not agree. In 
Burkhead v. Fawow, suplsa, defendants admitted in their further 
answer that  they executed an option to plaintiff to purchase the 
lands described i?z the complaint, and the complaint in that  case 
contained a metes and bounds description of the property. Here, 
plaintiffs' complaint c o n t ~ n s  no description of the property 
other than that  contained in the written option agreement which 
was attached to and made a par t  of the complaint. Defendants' 
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admission of executing the option agreement did not eliminate 
an issue as  to adequacy of the property description contained 
therein. 

[5] As their second contention, plaintiffs contend that defend- 
ants' parol evidence was inadmissible because it altered an un- 
ambiguous written contract, The simple answer is that the 
writing was far  from unambiguous. The description, "approxi- 
mately 105 x 208.7 lot size," mentions only two lines, which 
cannot by themselves enclose any lot. I t  fails to state which line, 
if either, fronts on Causeway Road. The unit of measure referred 
to, whether feet, yards, or some other, is not stated. 

[6] Finally, plaintiffs point out that defendants failed to 
allege mutual mistake as  a defense and that for this reason it 
was error to admit defendants' parol evidence and to grant 
relief on a defense that was not alleged. However, the record 
discloses that plaintiffs never objected to defendants' evidence 
on the specific grounds that the evidence offered was not 
within the issues raised by the pleadings. Therefore, under G.S. 
1A-1, Rule 15 (b),  the rule of "litigation by consent" applied, 
and it was not error for the court to receive evidence and to 
decide the case on an issue not formally raised by the pleadings. 
Mangum v. Surles, 281 N.C.  91,187 S.E. 2d 697 (1972) ; Roberts 
v. Memorial Park, 281 N.C. 48, 187 S.E. 2d 721 (1972). 

Plaintiffs' final assignment of error brought forward in 
their brief is directed to the court's second conclusion of law, 
in which the court found that the option agreement expired be- 
cause plaintiffs failed to tender payment within the time re- 
quired by the agreement. We need not consider this assignment 
of error, because the judgment appealed from was fully sup- 
ported by the court's first conclusion that the option was void 
for the reason that there was never any meeting of the minds 
of the parties as  to the description of the property to be conveyed. 

The judgment appealed from is 

Affirmed. 

Chief Judge BROCK and Judge ARNOLD concur. 
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T H E  COCA-COLA COMPANY v. J. HOWARD COBLE, SECRETARY OF 
REVENUE OF THE STATE OF NORTH CAROLINA 

No. 7610SC809 

(Filed 4 May 1977) 

1. Taxation 8 38- unconstitutional statute - recovery of tax -voluntary 
or  involuntary payment 

Generally, one who voluntarily pays a t ax  imposed by an un- 
constitutional law without knowledge tha t  the law is unconstitutiona1 
may not subsequently recover the tax paid; however, where payment 
of the t a x  is involuntary, i t  may be recovered by the taxpayer. 

2. Taxastion 8 38- mistake a s  to  constitutionality of s ta tute  - voluntary 
payment 

A mere mistake a s  to the constitutionality of a taxing statute does 
not make payment of the t ax  involuntary. 

3. Taxation 8 38- soft drink tax  - nonresident distributor - amount in 
excess of alternate method - voluntary payment 

A nonresident distributor voluntarily paid the soft drink tax by 
means of taxpaid lids rather  than the less expensive alternate method 
provided by G.S. 105-113.56A and is not entitled to  recover the amount 
paid in  excess of the alternate method where the distributor made no 
attempt to report or pay the t a x  by the alternate method and did not 
pay the tax  under protest, notwithstanding the nonresident distributor 
was informed by the Department of Revenue on several occasions tha t  
the alternate method was unavailable to i t  and the Court of Appeals 
thereafter held that  the exclusion of nonresident distributors from 
the operation of the statute allowing the alternate method of payment 
constituted a n  undue burden on interstate commerce. 

4. Taxation 8 38- overpayment - action for  refund - voluntary payment 
G.S. 105-266.1 does not permi t  a taxpayer to recover unconstitu- 

tionally assessed taxes where the payment was made voluntarily. 

APPEAL by defendant from Hewing, Judge. Judgment en- 
tered 22 July 1976 in Superior Court, WAKE County. Heard in 
the Court of Appeals 15 March 1977. 

Plaintiff, a Delaware corporation, instituted this action to 
recover certain taxes paid on its distribution of a soft drink 
known as "Hi-C." The taxes were collected pursuant to G.S. 
105-113.45, which levies a soft drink excise tax a t  the rate of 
one cent for each bottle sold in North Carolina. G.S. 105-113.51 
establishes a method whereby the tax is paid by affixing North 
Carolina taxpaid stamps or crowns to the soft drink container. 
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An alternate method for  payment of the tax was provided by 
G.S. 105-113.568 : 

"Instead of paying the tax levied in this Article in the 
manner otherwise provided, any resident distributor or 
wholesale dealer, and any distributor or  wholesale dealer 
having a commercial domicile in this State may pay the 
tax in the following manner, with respect to  bottled soft 
drinks : 

Beginning with sales made on and after October 1, 1969, 
of bottled soft drinks subject to the tax, sales reports shall 
be made by the Commissioner on o r  before the fifteenth day 
of each succeeding month, accompanied by payment of the 
tax due, determined as  follows: For the first fifteen thou- 
sand gross of bottled soft drinks sold annually, seventy-two 
cents (72$) per gross; for all in excess of fifteen thousand 
gross, one cent (I$) per bottle. In addition, there shall be 
allowed a discount of eight percent (8%) of the said tax 
to be remitted. 

All persons paying the tax in this manner shall be subject 
to such rules and regulations as the Commissioner may 
prescribe, including the requirement that such persons fur- 
nish such bond as  the Commissioner may deem advisable, 
in such amount and upon such conditions as in the opinion 
of the Commissioner will adequately protect the State in 
the collection of the taxes levied by this Article." 

The lower tax rate and less burdensome method of payment 
afforded only to resident distributors under the alternative 
method of G.S. 105-113.568 was held by this Court to be dis- 
criminatory and an  undue burden on interstate commerce. Food 
Stores v. Jones, Corny. of Revenue, 22 N.C. App. 272, 206 S.E. 
2d 346 (1974). We said that  "[tlhe implied exclusion of non- 
resident distributors from the act has the same effect a s  if [it] 
were boldly stated in express terms and is equally noxious to 
the Constitution of the United States. It is void." Id .  a t  275, 
206 S.E. 2d at 348. 

Plaintiff's complaint alleged the following (summarized 
except where quoted) : that  plaintiff is a Delaware corpora- 
tion with its principal place of business in Atlanta, Georgia; 
that  i t  is domesticated in North Carolina; that a subdivision of 
plaintiff, The Coca-Cola Company Foods Division, has been 



126 COURT OF APPEALS 133 

Coca-Cola Co. v. Coble, Sec. of Revenue 

registered with and licensed by defendant under Soft Drink Tax 
License No. 5079 since 12 September 1969; that during the tax 
years ending 30 September 1971, 1972, 1973 and 1974, plain- 
tiff's subdivision manufactured and distributed in North Caro- 
lina a soft drink called "Hi-C" ; " [t] hat since October l, 1969, the 
plaintiff, pursuant to G.S. Sec. 105-113.45, paid a soft drink 
excise tax in the amount of one cent (16) per can for every 
can of Hi-C sold in North Carolina . . ."; that pursuant to 
G.S. 105-113.51, plaintiff was required to affix a taxpaid crown 
or stamp to its cans of Hi-C since it was not a North Carolina 
distributor and had not established a commercial domicile in the 
State; that a less costly alternate method of payment of the tax 
was available to in-state distributors by G.S. 105-113.56A; 
" [t] hat the director of defendant's Privilege License, Beverage 
and Cigarette Tax Division on several occasions, over the period 
of time cited above, instructed the plaintiff that G.S. Sec. 
105-113.56A did not apply to the plaintiff, and that the North 
Carolina Department of Revenue would not permit the plaintiff 
to use the alternate method of payment with respect to its can- 
ned soft drinks sold in North Carolina"; that in reliance on 
the director's instructions and the express provisions of the 
Soft Drink Tax Act, plaintiff refrained from employing G.S. 
105-113.56A's alternate method of payment of the tax; that the 
Court of Appeals held the alternative method of payment to be 
discriminatory and an undue burden on interstate commerce; 
that plaintiff's inability to utilize the alternative method of 
payment resulted in an additional tax burden to plaintiff of 
$43,200; that plaintiff had filed for a refund pursuant to G.S. 
105-266.1, but that defendant had denied plaintiff's claim for 
a refund in its entirety. In its prayer for relief, plaintiff asked 
the court to require defendant to refund plaintiff the sum of 
$43,200 with interest from the date of each payment. 

In his answer, defendant admitted that plaintiff had paid 
the soft drink tax pursuant to the method in G.S. 105-113.51. 
However, defendant ". . . denied that any excessive or incor- 
rect tax has been paid by the plaintiff, the plaintiff having paid 
a tax, correct in amount, pursuant to G.S. 105-113.51, without 
ever having reported or paid, and without ever having offered 
or attempted to report or pay, the tax by means of the alternate 
method pursuant to G.S. 105-113.56A. . . ." Defendant further 
alleged that "[iln order for plaintiff to be entitled to any re- 
fund, i t  would either have had to file returns pursuant to G.S. 
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105-113.56A, or to have paid additional taxes assessed by the 
defendant, or to return unused lids for refund pursuant to G.S. 
105-113.56, neither of which it did," and that plaintiff was not 
entitled to a refund of any amount. 

After pretrial discovery and motions, defendant moved for 
summary judgment as to plaintiff's claim for refund for the 
taxable year 1970-71 on the ground that such refund was barred 
by the limitations of G.S. 105-266.1. On 20 November 1975, 
Hobgood, Judge, granted summary judgment for defendant as  
to plaintiff's alleged overpayment of $10,800 in fiscal 1970-71. 

Prior to trial, the parties stipulated, inter ulia, that during 
the times in question, plaintiff had paid the soft drink tax by 
means of taxpaid lids; that plaintiff had made several inquires 
of W. C. Pickett, Jr., an officer in the Department of Reve- 
nue, as to whether the law would allow plaintiff to pay the 
tax according to the alternative method of G.S. 105-113.56A; 
that plaintiff was informed by Pickett that "the law did not 
permit" plaintiff to use the alternate method; that ". . . rely- 
ing on Mr. Pickett's statements, the plaintiff paid the soft 
drink tax by means of taxpaid lids, the means of payment pro- 
vided for in G.S. Chapter 105-113.51, and did so without pro- 
test"; and that also in reliance on Mr. Pickett, plaintiff failed 
to file any reports pursuant to G.S. 105-113.56A. 

Plaintiff introduced evidence a t  trial which tended to show 
that the alternative method of payment was less expensive and 
more advantageous to plaintiff than the method of taxpaid 
lids. No evidence was offered by defendant. Judgment was en- 
tered for plaintiff granting a refund of $32,400, representing 
an overpayment of $10,800 for each of the three taxable years 
in question, plus interest. Defendant appeals from this judg- 
ment. 

Attorney General Edmisten, by Speciul Deputy Attorney 
General Myron C. Banks, for defendant appellant. 

Blanchard, Tucker, Twiggs and Denson, bg Charles F. 
Blanchard and R. Paxton Badha,m, Jr., for plaintiff appellee. 

MORRIS, Judge. 

By its first five assignments of error, defendant contends 
that the trial judge erred in ordering that plaintiff is entitled 
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to recover any refund for  taxes paid by its purchase of taxpaid 
lids. 

[I] Generally, one who voluntarily pays a tax imposed by an 
unconstitutional law, and does not know that the law is uncon- 
stitutional, may not subsequently recover the tax paid. 84 C.J.S., 
Taxation, $ 637, p. 1284 ; 72 Am. Jur. 2d, State and Local Taxa- 
tion, $ 1087, p. 349. See also Annots., 74 A.L.R. 1301 (1931), 
48 A.L.R. 1381 (1927)) and cases cited therein. Where payment 
of the tax is involuntary, however, i t  may be recovered by the 
taxpayer. Sneed v. Shaffer Oil & Refining Co., 35 F. 2d 21 (8th 
Cir. 1929) ; Tyler v. Dane County, 289 Fed. 843 (W.D. Wis. 
1923), appeal dismissed, 266 U.S. 637, 69 L.Ed. 481, 45 S.Ct. 
10 (1924) ; Manufacturer's Casualty Insurance Co. v. Kansas 
City, 330 S.W. 2d 263 (Mo. App. 1959). 

[2] Problems most often arise in determining whether the 
payments of the tax were voluntary or involuntary. Payment 
is deemed involuntary when i t  is made to release the payor 
or his property from an actual, existing duress imposed by the 
payee. C. & J. Michel Brewing Co. v. State, 19 S.D. 302, 103 
N.W. 40 (1905). "Duress is the result of coercion. It may exist 
even though the victim is fully aware of all facts material to 
his or her decision." Link v. Link, 278 N.C. 181, 191, 179 S.E. 
2d 697, 703 (1971). However, a mere mistake a s  to the con- 
stitutionality of the taxing statutes does not make the payment 
involuntary. "The weight of authority is to the general effect 
that  a payment of taxes, with knowledge of all the facts, is not 
rendered involuntary by the fact that  i t  was paid in the mis- 
taken belief that the statute or ordinance under which it was 
levied was valid." Manufactu~er's Casualty Insurance Co. v. 
Kansas City, supra, a t  265. 

[3] Plaintiff made inquires "on more than one occasion" to 
the Department of Revenue to determine whether i t  could em- 
ploy the alternate method of payment under G.S. 105-113.56A 
but was informed that  such method was unavailable. Through- 
out the entire period in question, plaintiff continuously paid 
the tax pursuant to G.S. 105-113.51 and made no other effort 
to comply with the alternate method. Moreover, plaintiff did 
not pay the tax under protest as did the taxpayer in Food 
Stores, supra. Plaintiff maintains, however, that i t  could not 
have utilized the alternate method ". . . without violating 
North Carolina law, incurring civil and criminal sanctions and 
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involving itself in a constitutional lawsuit, which i t  did not wish 
to do and which i t  had no duty to do." Yet the threat of civil 
or criminal proceedings is not sufficient coercion to constitute 
duress and make the payments involuntary. "It has been held 
in numerous cases that threats or apprehension of judicial pro- 
ceedings to enforce the payment of an asserted claim will not 
prevent the payment from being considered voluntary. (Cita- 
tions omitted.)" C. & J. Michel Brewing Co. v. State, supra a t  
310, 103 N.W. at 42. See also 70 C.J.S., Payment, $ 150, p. 357. 

[4] Plaintiff nevertheless contends that i t  is entitled to a re- 
fund by virtue of G.S. 105-266.1 which provides in pertinent 
part : 

"Refurnds of overpayment of taxes.-(a) Any taxpayer 
may apply to the Commissioner of Revenue for refund of 
tax or additional tax paid by him a t  any time within three 
years after the date set by the statute for the filing of 
the return or application for a license or within six months 
from the date of payment of such tax or additional tax, 
whichever is later. The Commissioner shall grant a hear- 
ing thereon, and if upon such hearing he shall determine 
that the tax is excessive or incorrect, he shall resettle the 
same according to the law and the facts, and adjust the 
computation of tax accordingly. The Commissioner shall 
notify the taxpayer of his determination, and shall refund 
to the taxpayer the amount, if any, paid in excess of the 
tax found by him to be due." 

Plaintiff argues that G.S. 105-266.1 provides a remedy whereby 
unconstitutionally assessed taxes may be recovered by the tax- 
payer regardless of whether or not their payment was volun- 
tary. We disagree. 

Some states have enacted legislation which permits recovery 
of all unconstitutionally assessed taxes. Under these statutes, 
it is not necessary to determine whether the tax was paid 
voluntarily or involuntarily. E.g., Reynolds Fasterners, Znc. v. 
Wright, 197 So. 2d 295 (Fla. 1967) ; Bank v. Board of Super- 
visors, 168 Iowa 501,150 N.W. 704 (1915) ; Schlesinger v. State, 
195 Wis. 366, 218 N.W. 440 (1928). We do not believe, however, 
that G.S. 105-266.1 is so broad. G.S. 105-266.1 is a procedural 
statute. I t  does not set out when a taxpayer is entitled to a re- 
fund but only the steps by which a refund may be received. 
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The instances in which a refund is proper are a matter of sub- 
stantive law and depend, in the present case, upon whether 
plaintiff's tax payment was voluntary. 

Moreover, we do not find B-C Remedy Co. v. Unemploy- 
ment Compensation Com., 226 N.C. 52, 36 S.E. 2d 733 (1946)) 
cited by plaintiff, to be controlling in this case. In B-C, the 
plaintiff applied for a refund of tax erroneously paid on an 
employee's salary. Application for a refund was made pursuant 
to a section of the North Carolina Unemployment Compensation 
Act which provided for an adjustment or refund where ". . . 
the Commission shall determine that such contributions or in- 
terest or any portion thereof was erroneously collected . . ." 
(Emphasis supplied.) Our Supreme Court stated : 

"As a part of its defense, appellant suggests that there is 
no remedy for recovery of tax voluntarily paid. That could 
only be true where the statute fails to provide for a refund 
under such circumstances, and in a jurisdiction which 
would regard an action a t  law for its recovery as a suit 
against the State, without statutory authority for its in- 
stitution. In view of the construction we give the statute, 
we do not find it necessary to discuss the point. The Act 
is broad enough in its phraseology to cover refund of money 
paid through mistake, without raising technical distinctions 
between voluntary and involuntary payments. There is no 
question that the item was erroneously collected or paid 
within the meaning of that term as used in the statute." 
226 N.C. a t  55, 36 S.E. 2d a t  735-36. 

Thus, the statute involved in B-C, unlike G.S. 105-266.1, 
provided that the taxpayer was entitled to a refund whenever 
the tax was "erroneously collected." The court's interpretation 
of the statute was sufficiently broad to include both voluntary 
and involuntary payments. We do not believe, however, that 
G.S. 105-266.1 can be interpreted to entitle a taxpayer to a 
refund where the payment is made voluntarily. Having deter- 
mined that plaintiff's payment of the soft drink tax constituted 
voluntary payment, we are of the opinion, and so hold, that 
plaintiff did not qualify for a refund for the taxable years 
in question. 

In view of our ruling, defendant's other assignments of 
error are not discussed. 
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The judgment is reversed. 

Reversed. 

Judges VAUGHN and MARTIN concur. 

STATE OF NORTH CAROLINA v. WILLIAM RAY VAWTER 

No. 7621SC829 

(Filed 4 May 1977) 

1. Criminal Law $8 66.10, 66.17- confrontation between victim and de- 
fendant a t  sheriff's office - in-court identification not tainted 

The trial court properly allowed into evidence an  armed robbery 
victim's in-court identification of defendant where the court found 
that the identification was based on the victim's observation of defend- 
ant a t  the scene of the crime, which was a well-lighted store, and that  
i t  was not tainted by a one-on-one confrontation between the victim 
and defendant a t  the sheriff's office one day after the crime. 

2. Burglary and Unlawful Breakings !j 3.1- breaking and entering store - allegation and proof of ownership - no fatal variance 
There was no fatal variance between indictment and proof in a 

breaking and entering case where the indictment alleged that defend- 
ant  "did feloniously break and enter a building occupied by E. L. 
Kiser (sic) and Company, Inc., a corporation, d ib la  Shop Rite Food 
Store used a s  retail grocery located a t  Old U.S. Highway 8 52, Rural 
Hall, North Carolina with the intent to commit a felony therein, to 
wit: larceny," and the evidence indicated that members of the Kiger 
family owned and operated the Shop Rite Food Store located on Old 
U.S. 52 a t  Rural Hall, but no evidence was introduced as to the cor- 
porate ownership or occupancy of the Shop Rite Food Store. 

3. Larceny $ 4- larceny of property from store-allegation and proof 
of ownership -fatal variance 

A fatal variance existed in a felonious larceny case where the State 
charged larceny of property belonging to E. L. Kiser (sic) and Com- 
pany, Inc., but proved larceny of property belonging to the Kiger 
family. 

4. Kidnapping 8 1- armed robbery and kidnapping committed together - 
no merger of offenses 

I n  a prosecution for breaking and entering, larceny, armed rob- 
bery and kidnapping, defendant's contention thak the trial court erred 
in denying his-motion to dismiss the charge of kidnapping on the 
ground that there was a merger of the offenses of armed robbery and 
kidnapping is without merit, since the evidence was sufficient to show 
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that the victim not only was robbed by a firearm but was thereafter 
confined and restrained by defendant for the purpose of (1) facilitat- 
ing the commission of a felony in that the victim was forced to aid 
in the robbery of a store, and (2) facilitating defendant's flight from 
the sheriff's deputies who arrived at the crime scene. 

APPEAL by defendant from Kivett, Judge. Judgment en- 
tered 16 July 1976 in Superior Court, FORSYTH County. Heard 
in the Court of Appeals 16 March 1977. 

Upon a plea of not guilty, defendant was tried on indict- 
ments charging him with breaking and entering, larceny, armed 
robbery and kidnapping. The State's evidence tends to show : 

On 11 May 1976 a t  approximately 4:00 a.m., Milton Kiger, 
part owner of a Shop Rite Food Store in Rural Hall, went to 
the store in response to a burglar alarm. When Kiger entered 
the stockroom two white males, defendant and Dennis Wilson, 
approached h im Defendant pressed a knife to  Kiger's back 
and demanded his keys and pocketbook. Kiger gave defendant 
his keys and pocketbook while Wilson proceeded to fill several 
shopping carts with cigarettes. Defendant then told Kiger to 
push one of the carts toward the outside door. Wilson had left 
the building to get their car when some deputies sheriff drove 
up to the back porch of the store. Defendant, who was holding 
Kiger by the top of his pants, told Kiger, "If you want to live, 
get rid of this man." When defendant released his hold of 
Kiger's pants, Kiger ran out the door toward the officer's car. 

Before Kiger was allowed to identify defendant a t  trial, an  
extensive voir dire hearing was held. Kiger testified that he 
observed defendant for five to seven minutes, four minutes of 
which he was face to face with defendant. Kiger described de- 
fendant to the investigating officers as  "a slender, tall white 
male with blondish hair wearing a blue shirt." The day after 
the robbery Kiger was called to the sheriff's department to view 
a suspect. Kiger observed defendant, who was alone a t  the time, 
through a two-way mirror and identified him as the robber. 
The trial judge found that Kiger's in-court identification was 
of independent origin, based on his observations a t  the time 
of the alleged crime; that i t  was not tainted by any improper 
conduct or methods of the sheriff's department; and that the 
identification testimony was admissible. 

Defendant presented no evidence. 



N.C.App.1 COURT OF APPEALS 133 

State v. Vawter 

The jury found defendant guilty as charged. From judg- 
ments imposing a prison sentence of not less than forty and 
not more than fifty years on the armed robbery charge; a prison 
sentence of twenty-five years on the kidnapping charge to run 
concurrently with the armed robbery sentence ; and a suspended 
ten-year prison sentence on the breaking and entering and 
larceny charges, defendant appealed. 

Attorney General Edmisten, by Special Depuf?~ Attorney 
General John R. B. Matthis and Associate Attorney Acie L. 
Ward, for the State. 

White and Crmpler,  by G. Edgar Parker, for defendant 
appellant. 

BRITT, Judge. 

[I] Defendant assigns as error the trial court's denial of his 
motion to suppress his in-court identification. This assignment 
is without merit. 

Defendant argues that the out-of-court identification pro- 
cedure violated his due process rights in that the one-on-one 
confrontation between the prosecuting witness, Kiger, and de- 
fendant was unnecessarily suggestive and was conducive to 
irreparable mistaken identication as a matter of law. He further 
contends that the out-of-court identification by Kiger so tainted 
the in-court identification of defendant as to render i t  inad- 
missible. 

As stated in State v. Henderson, 285 N.C. 1, 11, 203 S.E. 
2d 10, 17-18 (1974) : 

"The practice of showing suspects singly to person for 
purposes of identification has been widely condemned. 
Stovall v. Denno, supra; State v. Wright, supra. However, 
whether such a confrontation violates due process depends 
on the totality of the surrounding circumstances. Stovall v. 
Denno, supra. 

Assuming, arguendo, that the out-of-court confrontation was 
impermissibly suggestive and conducive to misidentification, we 
think the in-court identification was properly admitted into 
evidence. I t  is well established that the illegality of an out-of- 
court identification will render inadmissible the in-court iden- 
tification unless i t  is first determined on voir dire that the 
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in-court identification is of independent origin. State v. Smith, 
278 N.C. 476, 180 S.E. 2d 7 (1971), State v. Henderson, supra. 

Here, the trial judge, upon a motion to strike, conducted 
an extensive voir dire hearing. The evidence on voir dire reveals 
that  the witness observed the defendant approximately five to 
seven minutes. Of this time, approximately four minutes were 
spent with the prosecuting witness and the defendant face to 
face in a well lighted store. Immediately thereafter the witness 
gave a general but accurate description of defendant. The court 
found as  facts and concluded as  a matter of law that  Kiger's 
in-court identification of defendant was of independent origin, 
based on observations of defendant a t  the scene of the crime, 
and that the identification was not tainted in any way by any 
illegal or improper procedures used a t  the sheriff's department. 

In State v. Tuggle, 284 N.C. 515, 520, 201 S.E. 2d 884, 887 
(1974), Chief Justice Bobbitt concisely stated the rules govern- 
ing voir dire hearings where identification testimony is chal- 
lenged : 

"When the admissibility of in-court identification testimony 
is chaIIenged on the ground it is tainted by out-of-court 
identification (s)  made under constitutionally impermissible 
circumstances, the trial judge must make findings as to the 
background facts to determine whether the proffered testi- 
mony meets the tests of admissibility. When the facts so 
found are supported by competent evidence, they are con- 
clusive on appellate courts. State v. 2McVay and State v. 
Simmons, 277 N.C. 410, 417, 177 S.E. 2d 874, 878 (1970) ; 
State v. McVay and State v. Simmons, 279 N.C. 428, 432, 
183 S.E. 2d 652, 655 (1971) ; Statc v. Morris, 279 N.C. 477, 
481, 183 S.E. 2d 634, 637 (1971)." 

In the case at bar the findings of the trial court as  to facts 
concerning the admissibility of. the challenged testimony are 
well-supported by competent evidence and are conclusive on this 
appeal. 

Defendant next assigns as  error the denial of his motions 
for dismissal of the counts of felonious breaking and entering 
and larceny on the ground of fatal variance between the indict- 
ments and the proof. 

[2] As to breaking and entering, the indictment states that 
defendant "did feloniously break and enter a building occupied 
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by E. L. Kiser (sic) and Company, Inc., a corporation, d!b/a 
Shop Rite Food Store used as retail grocery located a t  Old 
U. S. Highway #52, Rural Hall, North Carolina, with the in- 
tent to commit a felony therein, to wit: larceny." The evidence 
presented by Jerry and Milton Kiger indicates that they, along 
with other members of their family, own and operate the Shop 
Rite Food Store located on Old U. S. 52 a t  Rural Hall. No evi- 
dence was introduced as  to the corporate ownership or  occu- 
pancy of the Shop Rite Food Store. 

In 2 Strong, N. C. Index 3d, Burglary and Unlawful Break- 
ings, pp. 660-661, under $ 3.1 entitled "Sufficiency of descrip- 
tion of victim and premises," we find: "The recommended 
practice is to identify the location of the subject premises by 
street address, rural road address, or some other clear descrip- 
tion. However, an indictment under G.S. 14-54 is sufficient if the 
building allegedly broken and entered is described sufficiently 
to show that it is within the language of the statute and to 
identify it with reasonably particularity so that defendant may 
prepare his defense and plead his conviction or acquittal as  a 
bar to further prosecution for the same offense. . . . 9 ,  

In State v. Miller, 271 N.C. 646, 157 S.E. 2d 335 (1967), 
the court held that there was a fatal variance between pleading 
and proof where the indictment alleged the fe!onious breaking 
and entering of a building "occupied by one Friedman's Jewelry, 
a corporation" and the evidence showed that the building was 
occupied by "Friedman's Lakewood, Incorporated" and that 
there were three "Friedman's" stores in the city where the 
offense took place. 

Defendant strongly relies on State v. Brown, 263 N.C. 786, 
140 S.E. 2d 413 (1965). In that case the indictment charged 
defendant in separate counts with feloniously breaking and en- 
tering a building occupied by "Stroupe Sheet Metal Works, H. B. 
Stroupe, Jr., owner," and with larceny of a number of blank 
checks, the property of "Stroupe Sheet Metal Works, H. B. 
Stroupe, Jr., owner." The evidence showed that the occupant 
of the place of business and the owner of the property was a 
corporation. The Supreme Court held that there was a fatal 
variance between the indictment and the proof. 

We think Mille?. and Br.own are distinguishable from the 
case a t  hand. In those cases the location of the subject premises 
by street address, rural road address, "or some other clear de- 
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scription" was not shown in the indictments. In the case sub 
judice the location of the subject premises is set forth with 
sufficient particularity to  enable defendant to prepare his de- 
fense and to plead his conviction o r  acquittal a s  a bar to further 
prosecution for the same offense. 

With respect to  the breaking and entering charge, we hold 
that  there was no fatal variance between pleading and proof. 

[3] With respect to the larceny count, we think there was a 
fatal variance between the indictment and the proof. The larcenv 
count alleges that  defendant "did feloniously steal, take and 
carry away 249 Cartons of assorted brands of Cigarettes, the 
personal property of E. L. Kiser (sic) and Company, Inc., a 
corporation, d/b/a Shop Rite Food Store . . . . ,? 

The indictment for larceny must correctly charge the owner 
o r  the person in possession of the property stolen. State v. Mc- 
Kozj, 265 N.C. 380, 144 S.E. 2d 46 (1965). All of the evidence 
indicates the Kiger family owned and operated the store. There 
was no evidence of any corporate ownership. Therefore, a fatal 
variance exists since the State charged larceny of property be- 
longing to  E. L. Kiser (sic) and Company, Inc., but proved 
larceny of property belonging to the Kiger family. State v. 
C~awford ,  3 N.C. App. 337, 164 S.E. 2d 625 (1968), State v. 
Thompson, 280 N.C. 202, 185 S.E. 2d 666 (1972). 

We hold that the court erred in denying defendant's motion 
to dismiss the larceny count. Since the breaking and entering 
and larceny counts were consolidated for purpose of judgment, 
the judgment in Case No. 76CR18146 is vacated and said case 
is remanded to the superior court where a proper judgment 
based solely on the breaking and entering count will be entered. 

[4] By his final assignment of error defendant contends the 
trial court erred in denying his motion to dismiss the charge 
of kidnapping on the ground that  there was a merger of the 
offenses of armed robbery and kidnapping. This assignment is 
without merit. 

The indictment for kidnapping charges that defendant "un- 
lawfully and wilfully did feloniously kidnap Milton G. Kiger a 
person who had attained the age of sixteen years, by unlaw- 
fully confining and restraining the said Milton G. Kiger for 
the purpose of facilitating the commission of felonies; to wit: 
Breaking and Entering and Larceny, and Robbery with a Dan- 
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gerous Weapon; and facilitating the flight of the defendant, 
and Wilton Dennis Wilson, alias David Arthur Childress fol- 
lowing his participation in the commission of felonies; to wit: 
Breaking and Entering and Larceny, and Robbery with a Dan- 
gerous Weapon." 

Our new kidnapping statute, G.S. 14-39, provides in perti- 
nent part that: 

"(a) Any person who shall unlawfully confine, restrain, or 
remove from one place to another, any other person 16 
years of age or over without the consent of such person, or 
any other person under the age of 16 years without the 
consent of a parent or legal custodian of such person, shall 
be guilty of kidnapping if such confinement, restraint or 
removal is for the purpose of: 

(1) Holding such other person for ransom or as a 
hostage or using such other person as a shield; or  

(2) Facilitating the commission of any felony or 
facilitating flight of any person following the commis- 
sion of a felony ; or 

(3) Doing serious bodily harm to or terrorizing the 
person so confined, restrained or removed or  any other 
person." 

Defendant contends that both the alleged armed robbery 
and kidnapping arose out of the same act or occurrence and that 
both of the offenses should not have been submitted to the jury. 
While we can envision cases in which the trial court should not 
submit counts of kidnapping and armed robbery to the jury, 
we think the facts in this case warranted the submission of both 
counts. 

It is settled that a continuous series of acts by a defendant, 
all occurring on the same date and as parts of one entire plan 
of action, may constitute two or more separate criminal offenses. 
State v. Midyette, 270 N.C. 229, 154 S.E. 2d 66 (1967), State 
v. O v e m n ,  269 N.C. 453, 153 S.E. 2d 44 (1967). 

The evidence in the case at hand showed that the crimes 
of armed robbery and kidnapping were separate offenses and 
based on separate features of one continuous course of conduct. 
State v. Kinsey, 17 N.C. App. 57, 193 S.E. 2d 430 (1972), cert. 
denied, 282 N.C. 674, 194 S.E. 2d 153 (1973), State v. Rich- 
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ardson, 279 N.C. 621, 185 S.E. 2d 102 (1971). We think the 
offenses of kidnapping and armed robbery each have essential 
elements which a re  not component parts of the other. As to 
conviction of both armed robbery and kidnapping under the 
prior kidnapping statute, see State v. Somw~rset, 21 N.C. App. 
272, 204 S.E. 2d 206, cert. denied, 285 N.C. 594, 205 S.E. 2d 
725 (1974), State v. Glenn, 22 N.C. App. 6, 205 S.E. 2d 352 
(1974). 

The evidence showed that defendant placed a knife to the 
back of Milton Kiger and demanded that he give him his keys 
and pocketbook; that Kiger surrendered his keys and pocket- 
book. The offense of armed robbery was thereupon completed. 
Thereafter, defendant's accomplice stated that, "We'll have to 
take him with us. He has seen us and can identify us." Defend- 
ant agreed and stated "okay." While the accomplice was load- 
ing cigarettes into grocery carts, defendant pushed Kiger in 
the direction of the carts and demanded that Kiger, "Push one 
of those carts." Several carts were pushed to the outside door 
after which the accomplice went to get the car. While he was 
gone, a police car drove up and stopped within a few feet of 
the back porch. Defendant told Kiger, "If you want to live, get 
rid of this man." Kiger stepped in front of the door while de- 
fendant was holding him by the top of his pants. When de- 
fendant released his grip, Kiger "scooted out the door in the 
direction of the officer's car." 

This evidence was sufficient to show that Kiger not only 
was robbed with a firearm but was thereafter confined and 
restrained by defendant. This restraint was for the purpose of 
facilitating the commission of a felony in that Kiger was forced 
to aid in the robbery of the store by pushing the carts of cigar- 
ettes. The evidence also indicates that defendant restrained the 
victim for the purpose of facilitating his flight from the depu- 
ties who had arrived. We hold that the evidence was sufficient 
to withstand the motion to dismiss and to take the case to the 
jury on the charges of kidnapping and armed robbery. 

In Case No. 76CR18146 (B&E&L) judgment vacated and 
cause remanded for proper judgment. 

In Case Nos. 76CR18147 and 76CR18148, no error. 

Judges HEDRICK and CLARK concur. 
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JANE J. PERRY v. DAVID F. PERRY 

No. 766DC775 

(Filed 4 May 1977) 

1. Divorce and Alimony § 24.7- change in child support - needs a t  time 
of separation agreement 

I t  was not necessary for plaintiff mother to present evidence or 
for the court to make findings as  to what the needs of a child had 
been a t  the time a separation agreement was signed in order for the 
court to enter a pendente 2ite order requiring defendant father to 
make child support payments larger than those provided in the separa- 
tion agreement. 

2. Divorce and Alimony 24.2- child support-change in amount re- 
quired by separation agreement 

Where parties to a separation agreement agree concerning the 
support and maintenance of their minor children, there is a presump- 
tion, in the absence of evidence to the contrary, that  the provisions 
mutually agreed upon are just and reasonable, and the court is  not 
warranted in ordering a change in the absence of any evidence of a 
change in conditions. 

3. Divorce and Alimony # 24.7- child support - separation agreement - 
change in circumstances 

A mother's serious illness which caused permanent disability and 
a reduction in her income from $512.00 to $157.50 per month consti- 
tuted a sufficient change in conditions affecting the welfare of her 
child to support a pendente lite order directing the father to make 
child support payments larger than those provided in a separation 
agreement and to pay the mother's counsel fees. 

4. Judges § 5- denial of motion for recusal 
The trial judge did not err  in the denial of defendant's motion 

that  he disqualify himself from the trial of this action to obtain in- 
creased child support on the grounds that  the judge had presided a t  
a criminal trial of defendant for failure to provide adequate child 
support, had erroneously admitted testimony in the criminal trial con- 
cerning income earned by defendant's present wife, and after an- 
nouncing a verdict of not guilty in the criminal trial, had stated that 
two people having the income of defendant and his present wife 
should furnish more child support than that paid by defendant pur- 
suant to a separation agreement, where the judge stated that he would 
not consider evidence of the income of defendant's present wife and 
that  he did not remember the statement attributed to him by defend- 
ant, and where the record reveals that the judge conducted the hear- 
ing in a fair  and impartial manner. 

APPEAL by defendant from Blythe, Judge. Order entered 
9 July 1976 in District Court, HERTFORD County. Heard in the 
Court of Appeals 8 March 1977. 
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This is an appeal from a pendentc: l i te  order awarding child 
support payments and attorney fees. Plaintiff-mother and de- 
fendant-father married on 11 August 1968 and lived together 
until February 1974, when they separated. One child was born 
of their marriage. On 6 March 1975 they executed a separation 
agreement by which custody of the child remained in plaintiff 
and defendant agreed to provide $65.00 on the first  and fifteenth 
of each month (a total of $130.00 per month) for the support 
of the child. When this agreement was executed, plaintiff was 
employed on a full-time basis a s  a secretary and was receiving 
a gross salary of $118.00 per week; and defendant was em- 
ployed on a full-time basis by Carolina Telephone and Tele- 
graph Company and was receiving a gross salary of $225.00 
per week. On 14 April 1975 defendant was granted an absolute 
divorce from plaintiff on the grounds of one year's separation. 
The divorce decree did not alter, amend, or  modify the custody 
or  support provisions of the separation agreement. 

On 15 May 1975 plaintiff suffered a severe stroke which 
necessitated her hospitalization and an  operation. As a result, 
she was paralyzed along the left side and extremeties of her  
body. She remained so for some months until her condition im- 
proved enough to allow some functioning in the left side of 
her body. Because of her illness, she has been unable to return 
t o  her employment and has been advised by her physicians that  
she is permanently disabled and not physically capable of any 
type of continuing employment. The only payments she receives 
from which she can support her child are monthly social security 
checks in the amount of $157.70 and the support payments made 
by defendant under the separation agreement. 

On 7 May 1976 plaintiff filed this action seeking an order 
requiring defendant to provide adequate support for the child. 
In her complaint plaintiff alleged the foregoing facts, all of 
which the defendant admitted in his answer. In addition, plain- 
tiff alleged, but defendant denied, the following: 

Plaintiff's illness and resulting unemployment has reduced 
her income from approximately $512.00 to $157.50 per month. 
This reduction in income and plaintiff's permanent disability 
are  significant changes in the circumstances that  existed when 
the separation agreement was executed. This change, coupled 
with the increasing cost of living and the growing needs of the 
child, make the support payments provided for in the separa- 
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tion agreement inadequate to provide proper maintenance for 
the child. Plaintiff has notified defendant of this inadequacy 
and has made demand for an increase in the amount of child 
support payments to be made by him. Defendant is employed 
on a full-time basis earning a salary of $238.50 per week. De- 
spite the fact defendant is financially capable of providing ade- 
quate support for his child, he refuses to do so. 

The matter was heard on plaintiff's motion for an increase 
in the child support payments pendente lite, and on defendant's 
motion to take custody of the child away from the plaintiff and 
to place i t  with the defendant. Plaintiff testified concerning 
her physical and financial condition, her living arrangements, 
her care of the child, and the living expenses and needs of the 
child. She also presented evidence concerning defendant's earn- 
ings from his employment. Defendant did not testify and pre- 
sented no evidence except his verified answer and counterclaim 
for custody, which he presented as an affidavit. 

The court entered an order making detailed findings of 
fact and conclusions of law on the basis of which it ordered 
that plaintiff continue to have custody of the child, that de- 
fendant pay $45.00 per week for support of the child until the 
trial of this action, and that defendant pay the costs of this 
action, including the payment of $150.00 to plaintiff's attorneys 
for their services. From this order, defendant appeals. 

Carter  W .  Jones and Ralph G. Willey IIZ for plaintiff  ap- 
pellee. 

Revelle, Burleson and Lee hy L. Frank Burleson, Jr. ,  for 
defendant appellamt. 

PARKER, Judge. 

[I] Defendant contends there was insufficient evidence of a 
change in the child's circumstances and needs to support the 
pendente lite order directing him to make child support pay- 
ments larger than provided in the separation agreement. In 
particular, he contends that i t  was necessary that the plaintiff 
present evidence not only to show the needs of the child a t  the 
time of the hearing but also to show what those needs had 
been a t  the time the separation agreement was signed, and he 
contends that in absence of such evidence and findings based 
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thereon showing a change in the needs of the child, the court 
was not warranted in ordering him to make the increased pay- 
ments. Defendant's contentions are based on a misconception 
of the effect of the separation agreement upon the court's 
power to protect the welfare of the child. What was said by 
Sharp, J. (now C.J.), speaking for the Court in Williams v. 
William, 261 N.C. 48, 134 S.E. 2d 227 (1964), is applicable to 
the present case : 

"When a wife petitions the judge to increase the 
amount which the Court itself has previously fixed for the 
support of minor children, she assumes the burden of show- 
ing that circumstances have changed between the time of 
the order and the time of the hearing upon the petition 
for the increase. In such case, she must show either that 
the need of the children or the cost of their support has 
increased, or that the ability of the father to pay has in- 
creased if the amount originally fixed was inadequate be- 
cause of the father's inability to pay more. However, prior 
to the entry of the order appealed from in this case, the 
defendant's support payments for the children had been 
made pursuant to the terms of a deed of separation which 
was in no way binding on the court insofar as it applied 
to the children. Therefore, plaintiff's only burden was to 
show the amount reasonably required for the support of 
the children a t  the time of the hearing. The amount which 
the parties fixed [in their deed of separation] was merely 
evidence for the judge to consider, along with all the other 
evidence in the case, in determining a reasonable amount, 
for support of the children." 261 N.C. a t  58-59. 

I t  was, therefore, not necessary in this case for the plaintiff to 
present evidence or for the court to make findings as to what 
the needs of the child had been a t  the time the separation agree- 
ment was signed. 

[2] Although the provisions of a valid separation agreement 
relating to marital and property rights of the parties cannot 
be ignored or set aside by the court without the consent of the 
parties, such agreements "are not final and binding as to the 
custody of minor children or as to the amount to be provided 
for the support and education of such minor children." Hinkle 
v. Himkle, 266 N.C. 189, 195, 146 S.E. 2d 73, 77 (1966). No 
agreement between the parents will serve to deprive the court 
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of its inherent authority to protect the interests and provide 
for the welfare of infants. Husband and wife "may bind them- 
selves by a separation agreement or by a consent judgment, but 
they cannot thus withdraw children of the marriage from the 
protective custody of the court." Fuchs v. Fuchs, 260 N.C. 635, 
639, 133 S.E. 2d 487, 491 (1963). Nevertheless, where parties 
t o  a separation agreement agree concerning the support and 
maintenance of their minor children, there is a presumption, 
in the absence of evidence to the contrary, that the provisions 
mutually agreed upon are just and reasonable, and the court 
is not warranted in ordering a change in the absence of any 
evidence of a change in conditions. Fucl~s v. Fuchs, supra. 

[3] Here, there was ample evidence of a change in conditions. 
The mother's serious illness and the resulting drastic reduction 
in her income immediately and directly affected one source of 
support for the child. A change far less drastic, the mother's 
loss of her job as a teacher, was held in Bishop v. Bishop, 245 
N.C. 573, 96 S.E. 2d 721 (1957), sufficient to show that the 
welfare of the minor children had been affected and to sustain 
an order increasing the amount of child support payments re- 
quired of the father over those provided for in a separation 
agreement. G.S. 50-13.4, which deals with an action for the sup- 
port of a minor child, provides in part as follows: 

G.S. 50-13.4 

"(b) In the absence of a pleading and proof that circum- 
stances of the case otherwise warrant, the father, the 
mother, or any person, agency, organization or institution 
standing in loco parentis shall be liable, in that order, for 
the support of a minor child. Such other circumstances may 
include, but shall not be limited to, the relative ability of 
all the above-mentioned parties to provide support or the 
inability of one or more of them to provide support, and 
the needs and estate of the child. Upon proof of such cir- 
cumstances the judge may enter an order requiring any 
one or more of the above-mentioned parties to provide for 
the support of the child, as  may be appropriate in the par- 
ticular case. . . . 
( c )  Payments ordered for the support of a minor child shall 
be in such amount as to meet the reasonable needs of the 
child for health, education, and maintenance, having due re- 



144 COURT O F  APPEALS [ 33 

Perry v. Perry 

gard to the estates, earnings, conditions, accustomed stand- 
ard of living of the child and the parties, and other facts 
of the particular case." 

Here, the trial court made detailed findings as to the needs of 
the child and as to the relative ability of the parties to provide 
for those needs. Included is a finding that defendant earns a 
gross salary of $238.50 every week from which he could pro- 
vide a reasonable support for his child. These findings are fully 
supported by admissions in the pleadings and by evidence pre- 
sented. In turn, the court's factual findings support its con- 
clusions and its order awarding custody to the plaintiff and 
directing the defendant to pay increased child support payments 
pendente lite and counsel fees. 

[4] The final question presented by this appeal involves the 
denial by the trial judge of defendant's motion that the judge 
disqualify himself from the trial of this case. Prior to filing 
answer, the defendant moved that the judge disqualify himself 
on the grounds that he had presided a t  a prior criminal trial 
in which defendant had been charged with failing to provide 
adequate support for his child. Although defendant was found 
not guilty, defendant asserted that he could not get a fair trial 
in this case because the judge had erroneously admitted testi- 
mony in the criminal trial concerning income earned by defend- 
ant's present wife and because the judge, after announcing the 
verdict of not guilty in the criminal trial, had "stated on open 
court in substance that two people having the income defendant 
and his present wife have could or should furnish more child 
support than called for by the separation agreement." In deny- 
ing this motion, the trial judge stated that he did not remember 
any evidence from the criminal trial as to the income of de- 
fendant's present wife and would not consider such evidence. 
No such evidence was admitted at the trial of this case, and 
an allegation in plaintiff's complaint relating to it was ordered 
stricken on motion of the defendant. In denying defendant's 
motion that he disqualify himself, the judge also stated that he 
did not remember making the statement attributed to him by 
the defendant. Even had the judge made such a statement, we 
perceive no sufficient grounds why the judge should have been 
required to disqualify himself. The record reveals that the judge 
conducted the hearings leading up to the pendente lite order 
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here appealed from in a fair and impartial manner. The order 
appealed from is 

Affirmed. 

Chief Judge BROCK and Judge ARNOLD concur. 

STATE OF NORTH CAROLINA v. JAMES T. FOSTER AND RUDOLPH 
McCURDY, JR. 

No. 7618SC838 

(Filed 4 May 1977) 

1. Criminal Law 5 84; Searches and Seizures 5 2- warrantless search 
of auto - consent by owner - objections by passengers irrelevant 

The lawful user of a car may consent to its search, and passengers 
in a car may not object t o  incriminating evidence seized pursuant to 
a warrantless search when the owner or person having possession and 
control of the car consented to the search. 

2. Criminal Law 1 84; Searches and Seizures $ 2- warrantless search of 
auto - consent by owner 

Evidence was sufficient to support the trial court's conclusion that  
one of defendant's companions was in control of the car driven by 
defendant and that the companion consented to its search; however, 
even if defendant was in some way a part owner of the car, his con- 
sent to its search could be inferred from his silence in the face of the 
consent given by the one in apparent control of the car. 

3. Criminal Law 1 9%- severance - discretionary matter 
The right or propriety of a severance rests on circumstances show- 

ing that  a joint trial would be prejudicial and unfair, and in the ab- 
sence of showing that defendant has been deprived of a fair trial, the 
exercise of the court's discretion will not be disturbed. 

4. Criminal Law 5 35- evidence that crime committed by another-ex- 
clusion proper 

The trial court in an  armed robbery case did not err in exclud- 
ing evidence that two other people had pled guilty to armed robbery 
and another had pled guilty to accessory after the fact, since the ex- 
cluded evidence tended to show that those three people were involved 
in the crime, but i t  did not show that  defendant was not involved as  
a principal in the first or second degree or as an accessory. 

5. Constitutional Law $ 81; Criminal Law 5 138.11- different punishment 
upon second trial - error 

Where defendants were convicted in an earlier trial and given 
sentences to run concurrently with any other sentences they were then 



146 COURT OF APPEALS [33 

State v. Foster 

serving, but defendants appealed and were awarded a new trial, the 
trial court upon retrial erred in considering evidence of prior convic- 
tions of both defendants, which evidence was not before the judge at 
the first trial, and in imposing sentences to run consecutively to any 
sentences they were then serving. 

APPEAL by defendants from Seay, Judge. Judgments en- 
tered 13 May 1976, in Superior Court, GUILFORD County. Heard 
in the Court of Appeals 17 March 1977. 

Defendants pled not guilty to charges of armed robbery 
of T. W. Hollingsworth from his store on Kivett Drive in High 
Point on 21 October 1974. 

Evidence for the State tended to show that about 8:20 p.m. 
on 21 October 1974 T. W. Hollingsworth was approached in his 
store by two men wearing ski masks and rubber gloves; one 
carried a revolver and the other a sawed-off shotgun. While 
one held the shotgun to the victim's head, the other rifled the 
cash register, taking about $1,546.00 in cash and several checks 
and money orders. Both then ran out of the store to a waiting 
car with a red body and a l l ack  top. The victim ran out of his 
store with a gun and shot twice when the men were getting 
in the car, which "scratched off'' at high speed. Carolyn 
Owenby, who was standing in front of her house near the store, 
saw the red car with black top in front of the store, saw two 
men run from the store to the car, and heard two shots. 

Mr. Hollingsworth called the High Point Police immediately 
after the robbery. Officer Allred, Winston-Salem Police, re- 
ceived a radio call a t  8:36 p.m. which reported the robbery, 
and stated that the robbers left the scene in a late model red 
car with black top occupied by several black men. At 8:45 p.m. 
Officer Allred saw a red car with black top, began following 
it, and called for assistance; another car with two officers 
joined him, and they stopped the car. 

Defendant McCurdy was driving the car;  defendant Foster, 
John Lyons, Fred Roger McCormick and Joe Floyd MedIey were 
passengers. They were told that they were stopped because of 
the radio report of the armed robbery. They were advised of 
their Miranda rights. The title to the car was in the name 
of Medley's wife. Medley consented to a search and gave to the 
officers a set of keys. They opened the trunk but found noth- 
ing. They saw on the floor of the car a paper bag with rubber 
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gloves on top of it. The bag was taken from the car. In i t  the 
officers found three knit ski masks, money, and checks made 
payable to Hollingsworth's store. On the front seat they found 
wrapped in a rag a sawed-off shotgun and a revolver. Hollings- 
worth identified the shotgun as the one used by one of the 
robbers. The shotgun was identified as one sold to defendant 
Foster on 14 September 1974. 

Defendants moved to suppress evidence taken from the car. 
After voir dire hearing the court found that Medley was in con- 
trol of the car and gave consent to search and also found that 
the rubber gloves and paper bag were in plain view. Defend- 
ants' motions to suppress were denied. 

Defendant McCurdy offered no evidence. McCorrnick testi- 
fied for defendant Foster that he and Lyons robbed Holiings- 
worth, that Medley drove the car to the store and then to an 
apartment where they picked up the defendants. 

The court excluded evidence offered by defendant Foster 
that Lyons and McCorrnick pled guilty to armed robbery, that 
Medley pled guilty to accessory after the fact, and that all were 
sentenced to imprisonment. 

The jury found defendants guilty as  charged and they ap- 
pealed from judgments imposing imprisonment. 

Attorney General Edmisten by Assistant Attorney General 
Roy A. Giles, Jr., for the State. 

Assistant Public Defender Frederick G .  Lind for defendant 
appellants. 

CLARK, Judge. 

[I] The denial of defendants' motions to suppress was not 
error. The constitutional right to be free from unreasonable 
searches and seizures may be waived. State v. Vestal, 278 N.C. 
561, 180 S.E. 2d 755 (1971). The lawful user of a car may 
consent to its search. 68 Am. Jur. 2d, Searches and Seizures 
S 53 (1973). Passengers in a car may not object to incriminat- 
ing evidence seized pursuant to a warrantless search when the 
owner or person having possession and control of the car con- 
sented to the search. State v. Grant, 279 N.C. 337, 182 S.E. 2d 
400 (1971) ; State v. Raynes, 272 N.C. 488, 158 S.E. 2d 351 
(1968). 
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[2] Defendants contend that there is evidence that Foster was 
the owner of the car on the night in question and that there 
is no evidence that Foster ever consented to the search. The only 
evidence which would support a finding that defendant Foster 
owned the car was the testimony of Officer Johnson, who stated 
that 

". . . After advising them of their rights and they 
stated that they understood their rights, I then made an 
attempt to determine who the owner of the car was. To the 
best of my recollection, Mr. McCurdy had been operating 
the vehicle. Mr. Medley was the owner. Or his wife, was the 
owner of the car and he had sold the automobile, or  his 
wife had sold the automobile somehow or another to Foster. 
Foster was making payments but the title had never 
changed. . . . 9 9 

He also testified that the keys to the trunk were obtained from 
Mr. Medley. Defendant Foster did not testify on voir d i ~ e  that 
he was the owner. Neither Mr. or Mrs. Medley testified on 
voir dire about any sale to Foster. Officer Allred testified on 
voir dire that he checked the license number and found that 
the car was registered to Mrs. Medley. 

Upon voir dire, the weight to be given to the evidence is 
for the trial judge to determine, and his findings are conclusive 
when supported by competent evidence. State v.  Little, 270 N.C. 
234, 154 S.E. 2d 61 (1967). We conclude that the trial court 
committed no error in concluding that Mr. Medley was in con- 
trol of the car and that he consented to its search. Even assum- 
ing that defendant Foster was in some way a part owner of 
the car, we conclude that his consent may be inferred from his 
silence in the face of the consent given by Mr. Medley, the one 
in apparent control of the car. State v.  Co f f ey ,  255 N.C. 293, 
121 S.E. 2d 736 (1961). 

The trial court denied the motion of the defendant McCurdy 
for a severance of his case from that of defendant Foster for 
trial. Under G.S. 15A-926(b) "joinder of defendants for trial" 
refers to what frequently has been called "consolidation" for 
trial. See Official Commentary. The statute provides : 

" (1) Each defendant must be charged in a separate pleading. 

(2) Upon written motion of the prosecutor, charges against 
two or more defendants may be joined for trial . . . . 9 ,  
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[3] Ordinarily, the ruling on a motion to consolidate cases for 
trial lies within the sound discretion of the trial judge. State 
v. Alford, 289 N.C. 372, 222 S.E. 2d 222 (1976). The right o r  
propriety of a severance rests on circumstances showing that  a 
joint trial would be prejudicial and unfair, and in the absence 
of showing that  defendant has been deprived of a fa i r  trial, the 
exercise of the court's discretion will not be disturbed. State 
v. Brower, 289 N.C. 644, 224 S.E. 2d 551 (1976). 

The trial court may in its discretion order a joinder of de- 
fendants for  trial a s  provided in G.S. 15A-926(b) unless there 
is a showing that  a joint trial would be prejudicial and unfair, 
i.e., the  existence of antagonistic defenses, or  the admission of 
evidence which would be excluded on a separate trial, or the 
exclusion of evidence which would be admitted. In the case be- 
fore us there was no showing of prejudice by the joinder, and 
we find no merit in this assignment of error. 

[4] The defendant Foster assigns as  error the exclusion of 
evidence that  Lyons and McCormick had pled guilty of armed 
robbery and Medley pled guilty of accessory after the fact. The 
obvious purpose of this evidence was to show that  someone else 
committed the crime charged. Evidence that  another committed 
the crime charged is not competent unless i t  is of such character 
a s  t o  exclude the guilt of the accused. Stale v. Millican, 158 N.C. 
617, 74 S.E. 107 (1912) ; State v. Baxter, 82 N.C. 602 (1880). 
The proffered evidence tended to  show that  McCormick, Lyons 
and McCurdy were involved in the crime, but not to show that  
defendant Foster was not involved as  a principal in the first or 
second degree o r  as  an accessory. The evidence was properly 
excluded. 

We find no error in the denial of defendants' motions for 
nonsuit. The evidence that  the defendants aided and abetted in 
the commission is circumstantial, but i t  could be reasonably 
inferred from the evidence that  the defendants were present in 
the ca r  a t  the time of the robbery, that  defendant McCurdy 
drove the car from the scene, and that  defendant Foster's shot- 
gun was used in the robbery. We find the evidence sufficient to  
support the verdicts. 

[S] The judgments sentencing the defendants to imprisonment 
were ordered to begin a t  the expiration of any sentence already 
being served. This was the second trial of the defendants. In  
the  f i rs t  trial they were convicted, and judgments were entered 
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on 31 January 1975. The judgment for defendant McCurdy 
ordered that the sentence of 25 years to imprisonment "run 
concurrently with any other sentence the defendant is now serv- 
ing." The judgment for defendant Foster of 25 years to im- 
prisonment was silent as to when the sentence began to run, 
but by operation of law his sentence would also run concurrently 
with any other unserved sentence or sentences. State v. Trout- 
man, 249 N.C. 398, 106 S.E. 2d 572 (1959). The defendants 
appealed from the 31 January 1975 judgments, and this Court 
found error and ordered new trials for both defendants. See 
State v. Foster, 27 N.C. App. 531, 219 S.E. 2d 535 (1975). 

After verdict in the second trial, the trial judge in sen- 
tencing hearings received and considered evidence of prior con- 
victions of both defendants, which evidence was not before the 
trial judge when the sentences of 31 January 1975 were imposed. 
Thereupon, judgments were entered imposing prison sentences 
of 25 years to run consecutively with any already being served. 
We find that the trial court erred in imposing more severe 
sentences than the court imposed in the first trial of the defend- 
ants. In North Carolina v. Pearce, 395 U.S. 711, 89 S.Ct. 2072, 
23 L.Ed. 2d 656 (1969), it was held that neither the double 
jeopardy provision nor the equal protection clause imposes an 
absolute bar to a more severe sentence upon reconviction but 
that the due process clause would be violated if the trial court 
imposed a heavier sentence on retrial for the purpose of punish- 
ing the defendant for his having succeeded in getting his origi- 
nal sentence set aside. 

"In order to assure the absence of such motivation, 
we have concluded that whenever a judge imposes a more 
severe sentence upon a defendant after a new trial, the 
reasons for his doing so must affirmatively appear. These 
reasons must be based upon objective information concern- 
ing identifiable conduct on the part of the defendant occur- 
ring after the time of the original sentencing proceeding. 
And the factual data upon which the increased sentence is 
based must be made part of the record, so that the constitu- 
tional legitimacy of the increased sentence may be fully 
reviewed on appeal." (Emphasis added.) 395 U.S. a t  726, 
89 S.Ct. a t  2081, 23 L.Ed. 2d a t  670. 

In the case before us, the criminal conduct of the defend- 
ants and their convictions therefor occurred before the time of 
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the original sentencing proceeding. Even though the trial judge 
in imposing the original sentences did not consider this informa- 
tion, on retrial the trial judge still could not consider those 
prior convictions of the defendants in imposing a more severe 
sentence. Although the language of Pearce limits the judge to 
consideration of conduct after the original sentencing proceed- 
ing, we are unsure that the policies underlying Pearce's con- 
struction of the due process clause (elimination of retaliatory 
motivation upon resentencing) would not be equally well served 
by allowing consideration of any conduct unknown to the judge 
a t  first trial, irrespective of when the conduct occurred. See 
North Carolina v. Pearce, s?Lpra, (White, Justice concurring). 
Nonetheless, we feel constrained by the unequivocal language of 
Pearce. United States v. Hawthorne, 532 F. 2d 318 (3d Cir. 
1976) ; United States v. Floyd, 519 F.  2d 1031 (5th Cir. 1975) 
(2-1) ; United States v. Gambert, 433 F. 2d 321 (4th Cir. 1970) ; 
United States v. Lopez, 428 F. 2d 1135 (2d Cir. 1970) (2-1) ; 
Pinkard v. Neil, 311 F. Supp. 711 (M.D. Tenn. 1970). 

We find no error in the trial of the defendants, but the 
judgments entered herein are vacated, and the cases are re- 
manded for proper judgments consistent with North Carolina v. 
Pearce, supra. 

No error but judgments vacated and remanded for proper 
sentences. 

Judges BRITT and HEDRICK concur. 
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J A M E S  P E T E R  KRITZER AND WIFE, CAROLINE T. KRITZER, HAROLD 
M. DeVOLT AND WIFE, FLORENCE L. DeVOLT, 0. G. GARRETT 
AND WIFE, MARGARET F. GARRETT, PRIDE-TRIMBLE COR- 
PORATTON, ALBERT WINFIELD, JACK F. CARTER, WILLIAM 
J. GRAHAM, JR. AND WIFE, MARTHA MOORE GRAHAM, GEORGE 
CARL LEWIS, JR. AND WIFE, PEGGY KTNLAW LEWIS, F R E D  
M. MORGAN AND WIFE, G E N E  H. MORGAN, ELEANOR WADE 
POE, RICHARD L. DANA AND WIFE, SANDRA 0. DANA, CHESTER 
J. TERRELL AND WIFE, I R E N E  K. TERRELL, GEORGE D. AN- 
DERSON AND WIFE, CAROLYN B. ANDERSON AND HOWARD N. 
BUTLER v. TOWN O F  SOUTHERN PINES, A MUNICIPAL CORPORA- 
TION 

No. 7620SC879 

(Filed 4 May 1977) 

1. Municipal Corporations § %-oral resolution of notice of intent to 
annex 

A resolution of notice of intent to consider annexation is  not 
required by G.S. 160A-49 ( a )  to be written. 

2. Municipal Corporations § 2- resolution of intent to annex - descrip- 
tion of lands 

A resolution of notice of intent to consider annexation adequately 
described the lands under consideration for annexation where the oral 
resolution referred to the lands as "these areas," the uncontradicted 
evidence showed that  "these areas" referred to areas clearly marked 
on maps which were before the town council when the resolution was 
offered, and the oral resolution thus incorporated by reference the 
descriptions of the lands contained in the maps. 

3. Municipal Corporations § 2- annexation study - timetable for sewer 
construction 

An annexation study set forth a sufficient timetable for con- 
struction of sewer lines where i t  stated that  construction would begin 
within twelve months of the effective date of annexation. G.S. 
160A-47(3) (c) . 

APPEAL by petitioners from Lupton, Judge. Judgment en- 
tered 31 August 1976 in Superior Court, MOORE County. Heard 
in the Court of Appeals 14 April 1977. 

On 17 June 1976 the Town of Southern Pines, having a 
population in excess of 5,000, adopted ordinances calling for 
annexation of areas in which petitioners live or  own property. 
Pursuant to G.S. 160A-50 petitioners appealed to superior court 
fo r  review of the annexation ordinances. 
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Evidence presented a t  the hearing indicated that during 
the spring of 1976, the Town Manager of Southern Pines began 
an annexation study. When this study was completed, its find- 
ings were recorded in a document entitled "Annexation Study 
Phase 11, Town of Southern Pines, Moore County, North Car- 
olina, March 1976." The study included, among other informa- 
tion, the description of the land to be annexed and, also, the 
statement that if the Town proceeded with the proposed annex- 
ation construction of necessary sewer lines would begin before 30 
June 1977. At the 13 April 1976 meeting of the Southern Pines 
Town Council, the Town Manager presented the annexation ques- 
tion to the Council, and they discussed the merits of the proposal 
and the desirability of adopting a resolution of notice of intent to 
consider annexation. During the Council's discussions, its mem- 
bers had before them the written annexation study and, also, a 
large map of the areas which were proposed for annexation. Ac- 
cording to the testimony of the Town Council's members, they 
fully understood the boundaries and location of the land they pro- 
posed to consider annexing. 

At the end of the meeting, the Council voted unanimously 
to adopt an oral resolution of the Council's intent to consider 
annexation of the land described in the study and displayed on 
the map. This resolution was made part of the minutes; how- 
ever, it was not transcribed and signed by the Mayor until some- 
time after an annexation ordinance was adopted. Nor did the 
oral resolution describe the land by metes and bounds. Instead, 
the resolution said " . . . that we [the Town Council] adopt 
notice of intent to consider annexing these areas and call for a 
public hearing on the question for May 25, 1976 . . . [emphasis 
added] ." 

The following day a notice was placed in a Southern Pines 
newspaper informing the public that a hearing would be held 
on 25 May 1976 to consider the desirability of annexing certain 
land. The notice was prepared by the Town Manager's staff, and 
i t  contained a metes and bounds description of the land under 
consideration and also a map of the area. This description cor- 
responded to those in the written study, and the map was a 
reproduction of the one which the Town Council had used. The 
notice was accurately reproduced in the newspaper, and an affi- 
davit so stating was properly recorded. 

At the public hearing the Town Manager presented the 
annexation proposal, and people in attendance spoke for and 
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against the proposal. Thereafter, on 17 June 1976, the Town 
Council voted to annex the land effective 30 June 1976. 

Judgment entered in superior court affirmed the annexa- 
tion ordinances. Petitioner appealed to this Court. 

James R. Van Camp, P.A., by Jantes R. Van Camp, and 
Seaweli, Pollock, Fullenwider, Robbins & May, P.A., by Bruce 
T. Cunningham, Jr., for  petitioner appellants. 

Brown and Pate, by W. Lamont Brown and W. Daniel 
Pate, for respondent appellees. 

ARNOLD, Judge. 

Petitioners argue that certain proceedings of the annexa- 
tion statutes, G.S. 1608-45, et seq., were violated. They contend 
that the court erred in finding of fact number eight, and in 
conclusions of law numbers four and five. The finding of fact 
is as follows: 

"8. On April 13, 1976, the Southern Pines Town Council 
adopted a motion signifying its Notice of Intent to consider 
the annexation of four (4) areas adjacent to . . . the Town 
of Southern Pines . . . , which areas the Court has deter- 
mined were properly identified and the boundaries out- 
lined in explanation of Annexation Study made by the Town 
Manager prior to the time said motion was made and 
adopted, clearly indicating on a map that was displayed on 
a screen visible to all members of the Council, and each 
area was outlined by pointer on said map by the Town Man- 
ager, and that the phrase in the motion, 'these areas,' was 
clearly shown to mean the areas considered for annexation 
as shown on the map, and testimony of each member of 
the Council showed that each of them understood that 
these were the areas, the boundaries of which were shown 
on the map, that were being considered for annexation and 
that the Notice of Intent being adopted had to do with those 
areas." 

And, the conclusions of law say: 

"4. That G.S. 1608-49 does not require that the Resolution 
of Notice of Intent to Consider Annexation of certain 
properly identified areas must be in writing or that the 
boundaries of the areas under consideration be set forth by 
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metes and bounds; that  maps showing the boundaries are  
sufficient, and that in this case the maps showing the boun- 
daries were sufficient to  comply with the requirements of 
this section." 

"5. That the action of the Town Council . . . in passing a 
resolution upon an  oral motion and the recording of the 
action in the minutes, and therein making references to  
the areas as  shown on the map showing the boundaries, 
complies with the provisions of the law since the evidence 
clearly shows that  [each Council member had before him, 
and fully understood, the map showing the areas to  be 
annexed] ." 
The petitioners argue that these findings and conclusions 

a r e  contrary to G.S. 160A-49 (a ) ,  which says : 

"Any municipal governing board desiring to  annex terri- 
tory under the provisions of this P a r t  shall first pass a 
resolution stating the intent of the municipality to  consider 
annexation. Such resolution shall describe the boundaries 
of the area under consideration and fix a date for  a public 
hearing on the question of annexation . . . . 9 )  

[I] Petitioners insist that  the resolution of notice of intent to  
consider annexation must be written. They cite no authority, and 
we a re  not convinced by their argument. The statute does not 
specifically require a written resolution; nor is such a require- 
ment implicit in the fact that  the resolution must describe the 
land under consideration. 

121 Petitioners also argue that  the Town Council's resolution 
did not adequately describe the lands under consideration for  
annexation. We find, however, that  an adequate description 
was embodied in the resolution and that  there was substantial 
compliance with the statute, G.S. 160A-49 (a ) .  The purpose of 
G.S. 160A-49 (a) requiring the resolution stating the intent to 
consider annexation is to record the  town board's decision and 
to  mark the formal beginning of the municipality's actions. 
Town of Hudson v. Town of Lenoir, 279 N.C. 156, 181 S.E. 2d 
443 (1971). This resolution expresses the intent of the govern- 
ing board and i t  has little significance to  the public. However, 
the public is significantly affected by the notice of the public 
hearing, which must be published in a newspaper, o r  by other 
means, and must contain a clear description of the land under 
consideration. G.S. 160A-49 (b). By virtue of G.S. 160A-49 (e) 
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the governing board is prohibited from annexing any land ex- 
cept that described in the notice of the public hearing. 

An examination of the resolution reveals that while it does 
not explicitly describe the lands under consideration, or incorpo- 
rate such a description by explicit reference, i t  does refer to 
the land as  "these areas." Testimony by members of the 
Town Council revealed that "these areas" referred to areas 
clearly marked on maps which were before the Council when the 
resolution was offered. These maps were admitted into evidence 
a t  the hearing in superior court, and they were found to be 
authentic. Upon this finding the court concluded that such a 
map provided an adequate description of the land and that such 
a reference incorporated the description into the resolution. 

We agree. The maps were before the Councilmen when they 
considered the resolution. Reference in the resolution to the 
maps is sufficient to show that the Council saw and under- 
stood the boundaries of the areas under consideration and that 
the members realized the significance of their action. While 
the description contained in the resolution may not have been 
clear to the general public, the oral resolution incorporating by 
reference the maps before the Town Council substantially com- 
plies with G.S. 160A-49(a). The rights of petitioners, and the 
general public, are protected by G.S. 160A-49(b) and G.S. 
160A-49 (e) . 

Petitioners' next argument is very similar to their first. 
Par t  of the annexation statute, G.S. 1608-47 (3) (c), says : 

"A municipality exercising authority under this Part  shall 
make plans for the extension of services to the area pro- 
posed to be annexed and shall, prior to the public hear- 
ing . . . , prepare a report setting forth such plans to 
provide services to such area. The report shall include: 

(3) A statement setting forth the plans of the mu- 
nicipality for extending to the area to be annexed each 
major municipal service performed within the munici- 
pality a t  the time of annexation. Specifically, such 
plans shall: 

(c) . . . set forth a proposed timetable for construo 
tion of [water] mains and [sewer] outfalls as soon as  
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possible following the effective date of annexation. In 
any event, the plans shall call for contracts to be let 
and construction to begin within 12 months following 
the effective date of annexation." 

[3] Petitioners argue that Southern Pines did not comply with 
G.S. 1608-47(3) (c) because the annexation study failed to set 
forth a sufficient timetable for construction of sewer lines. The 
annexation report filed by the Town provided that "construc- 
tion would begin" within twelve months of the effective date 
of annexation, and petitioners say this is not a sufficient time- 
table as required by the statute. This argument has been 
rejected before by our Supreme Court. Dunn v. City of Charlotte, 
284 N.C. 542, 201 S.E. 2d 873 (1974) ; see In ye Annexa- 
tion Ordinances, 253 N.C. 637, 117 S.E. 2d 795 (1961). We find 
that the Town substantially complied with the requirements of 
G.S. 1608-47 (3) (c) . 

Petitioners' remaining assignments of error relating to evi- 
dentiary rulings have been considered, and we find no prej- 
udicial error in them. 

The record shows substantial compliance with Chapter 
160A of the General Statutes. Judgment of the trial court is 

Affirmed. 

Judges MORRIS and HEDRICK concur. 

STATE OF NORTH CAROLINA v. JERRY LEE SELPH 

No. 7611SC904 

(Filed 4 May 1977) 

Criminal Law § 101- conversation between juror and accomplice's mother 
--sufficiency of trial court's inquiry 

Defendant was not prejudiced by the alleged misconduct of one 
of the jurors where the evidence showed tha t  officers observed a juror 
talking t o  the  mother of defendant's alleged accomplice, who was not 
on trial with defendant but whose name was mentioned often; the 
officers could not hear the  conversation but reported the fact  tha t  
i t  took place to  the  attorneys for  the State  and defendant just  before 
the jury returned i ts  verdict; the verdict was guilty; counsel fo r  de- 
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fendant moved to question the juror involved on voir dire; the court 
then questioned the jury generally as to whether any of them had 
talked to anyone during the noon recess about the case; and the 
jury, including the juror involved in the suspicious conversation, re- 
mained silent in the face of the judge's questioning. 

APPEAL by defendant from Rousseau, Judge. Judgment en- 
tered 21 July 1976 in Superior Court, JOHNSTON County. Heard 
in the Court of Appeals 7 April 1977. 

Defendant was indicted for felonious breaking and enter- 
ing with intent to commit larceny. At the trial, the State's 
evidence tended to show that defendant and an accomplice, Steve 
Aswald, broke into Jack P. Austin's drugstore in Four Oaks, 
North Carolina with the intention of stealing drugs. Defendant 
offered no evidence. 

Facts pertinent to this appeal show that on the day of de- 
fendant's trial, during the lunch recess, two police officers saw 
juror number seven, Mrs. Annie Pearl Small Irving, in private 
conversation with the mother of Steve Aswald, defendant's 
alleged accomplice. Though Steve Aswald was not on trial with 
the defendant his name was mentioned often, and his mother was 
frequently in the courtroom. The police officers who observed 
this conversation between Mrs. Irving and Mrs. Aswald did not 
overhear what was said. Nor did the officers witness the begin- 
ning or  end of the conversation; they only saw the two women, 
returning from lunch, climb a flight of stairs and walk down 
a hall together toward the courtroom. Because this conversation 
seemed improper, the police officers told the attorneys for the 
State and the defendant about i t ;  however, the officers were 
unable to do so until just before the jury returned with its 
verdict. 

The verdict was guilty. Counsel for the defendant then 
moved to question Mrs. Irvin on voir  dire. The jury was asked 
to retire, and the court allowed counsel for the parties to ques- 
tion the police officers, who testified to the facts stated above. 
Thereafter, the following occurred : 

"THE COURT: . . . All right, any further evidence from 
the Defendant? 

" [DEFENSE COUNSEL] : NO further evidence, Your Honor. 

"THE COURT: DO you want to be heard? 
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"[DEFENSE COUNSEL] : Yes, sir, to be sure. Your Honor. . . . 
"THE COURT: Before you start, let me tell you what I'm 
going to do. I am going to call the jury in and ask them 
if anyone has talked to them about this case, and then I'll 
see from there, but I do not intend to bring a juror out 
here on this information and cross examine a juror as to 
what goes on, until I have more information." 

"[DEFENSE COUNSEL] : Well, Your Honor, if you will tell 
us what further evidence you want, we will t ry  to get i t  to 
you. 

"THE COURT: Mr. Dobson, you've got to bring the evi- 
dence before me, and I've got to rule on it. I can't put my 
own evidence up and rule on that both. All right, let the 
jury come in and have a seat. 

(Jury returned to box a t  4:40 P. M.) 

"Now Ladies and Gentlemen, it has been brought to 
my attention that possibly some member of the jury panel 
talked with somebody during the Noon recess, and 
I am sure all of you talked to somebody during the Noon 
recess, but my inquiry is to whether someone mentioned 
this case to any member of the jury during the Noon recess 
or a t  any other time since you've been impaneled and 
started the trial of this case this morning? 

(No response from any juror.) 

"I take i t  that no one has mentioned this to you out- 
side of what you've talked about in your jury deliberations? 

(No response from any juror.) 

"All right, sir. All right, anything else of this jury?" 

From judgment imposing a sentence of not less than eight 
nor more than ten years defendant appealed. 

Attorney General Edmisten, by Assistctbt Attorney General 
Ralf F.  Haskell and Associate Attorney Elisha H.  Bunting, Jr., 
for the State. 

James W .  Narron for defendant appellant. 
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ARNOLD, Judge. 

The principal argument on this appeal concerns the possi- 
bility of misconduct by one of the jurors. Defendant contends 
that  his attorney should have been allowed to question vigor- 
ously this juror a s  to whether she talked to Mrs. Aswald about 
the case. The trial judge, according to defendant, misapplied an  
axiom of common law announced by Lord Mansfield in Vaise v. 
Delavd, 1 T.R. 11, 99 Eng. Rep. 944 (K. B. 1785), which says 
that  a juror will not be heard to impeach his own verdict. This 
rule apparently was first followed in North Carolina in Suttrell 
v. Dry, 5 N.C. 94 (1805). 

Counsel for  defendant, in an excellent and lucid brief, ar- 
gues that  defendant has been denied his constitutional rights 
to an impartial jury and to confront witnesses against him. 
Parker v. Gladden, 385 U.S. 363, 17 L.Ed. 2d 420, 87 S.Ct. 468 
(1966). He also contends that  because he was refused permis- 
sion to examine the juror (" . . . the one person present who 
knew what actually happened . . . ") there was a denial of due 
process. Defendant asserts that  these rights were violated be- 
cause he was not allowed to examine the juror, or because the 
trial judge failed to conduct a vigorous examination of her. He 
argues that the judge should have made findings of fact and 
conclusions of law regarding allegations and evidence of possible 
jury misconduct, and that  Mrs. Irving's conduct was so suspicious 
that  the judge abused his discretion by not conducting a more 
vigorous examination. We do not agree. 

Defendant relies on many federal cases to support his con- 
stitutional arguments. The leading case is Parker v. Gladden, 
supra, wherein substantial evidence showed that  the bailiff told 
several jurors that  the defendant was "wicked" and "guilty." 
The United States Supreme Court held that these remarks 
violated the defendant's rights to an impartial jury and to con- 
front the witnesses against him, i.e., the bailiff. The court fur- 
ther held that the bailiff's remarks were so prejudicial a s  to 
violate due process. In other words, their probable effect on a 
typical juror would reasonably appear to be harmful beyond 
any cure. Parker, of course, is distinguishable from the case 
at bar, because the bailiff's remarks were known and obviously 
prejudicial. In the present case, Mrs. Aswald's remarks are 
unknown, and thus, those parts of Parker which consider ir- 
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reparable inherent violations of due process and the right to 
cross examine witnesses are inapposite. 

Defendant cites numerous cases in support of his contention 
that his rights have been violated. Most are distinguishable in 
that the trial court refused to hold any sort of hearing to deter- 
mine the facts of the alleged jury misconduct. See U. S. v. Rem- 
mer, 347 U.S. 227, 98 L.Ed. 654, 74 S.Ct 450 (1954) ; U. S. v. 
Howard, 506 F. 2d 865 (5th Cir. 1975) ; Oakes v. Howard, 440 
F. 2d 1075 (6th Cir. 1971) ; Richardson v. U.  S., 360 I?. 2d 
366 (5th Cir. 1966). These cases all involve specific allegations 
of misconduct supported by direct evidence, and the various trial 
courts erred in refusing to hold hearings. 

In two other cases the trial court conducted an inadequate 
hearing in its attempt to discover and evaluate jury misconduct. 
These are: U. S. ez rel. Tobc u. Bensinger, 492 F. 2d 232 (7th 
Cir. 1974), and Morgan v. U .  S., 380 F. 2d 915 (5th Cir., 1967). 
In both cases the hearings were, under the circumstances, mani- 
festly inadequate. In Bensinger, the hearing was abbreviated, 
and the findings ignored some of the uncontradicted evidence. 
In Morgan, the trial court's findings were ambiguous. 

In the case a t  bar, the trial judge's inquiry was sufficient 
to guarantee an impartial jury and to satisfy due process. The 
trial judge in North Carolina traditionally has conducted these 
inquiries according to his sound judicial discretion. Stone v. 
Baking Co., 257 N.C. 103, 125 S.E. 2d 363 (1962) ; State v. 
Drake, 31 N.C. App. 187, 229 S.E. 2d 51 (1976). The hearing 
which the judge held was an exercise in sound discretion. His 
inquiry, though not in a vigorous and adversary manner, was 
unmistakably clear and broad enough. I t  was addressed to the 
entire jury so as to elicit from Mrs. Irving, or any member of 
the jury, whether there had been improper conversation with 
anyone concerning this case. Mrs. Irving's silence, and the 
silence of her fellow jurors, supports the conclusion that no 
improper conversation occurred. Denial of defendant's motions 
for mistrial and new trial on grounds of jury misconduct 
amounts to a finding by the trial court that no misconduct 
occurred. State v. Waddell, 279 N.C. 442, 183 S.E. 2d 644 
(1971) ; State v. Sneeden, 274 N.C. 498, 164 S.E. 2d 190 (1968). 

Defendant's remaining assignments of error have been re- 
viewed, and we find no prejudicial error. The State delayed 
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too long before taking defendant before a district court judge 
for his initial appearance. G.S. 15A-601 (c). However, this de- 
lay is not prejudicial error. State v. Burgess, (No. 7620SC744, 
filed 20 April 1977). Nor did the judge commit prejudicial 
error by admitting allegedly irrelevant testimony that defend- 
ant was armed while breaking into the drugstore. Other evidence 
against defendant completely overwhelmed the effect of this 
small bit of evidence. The decision against defendant could not 
have been different had this testimony been excluded. Finally, 
though certain testimony concerning defendant's cache of drugs 
may have been inadmissible, the defendant did not make a timely 
objection to this, and so his objection is waived. State v. Blount, 
20 N.C. App. 448, 201 S.E. 2d 566 (1974). 

In defendant's trial we find no prejudicial error. 

No error. 

Judges MORRIS and HEDRICK concur. 

STATE OF NORTH CAROLINA v. JEFFREY HUGHES LEE 

No. 7610SC889 

(Filed 4 May 1977) 

1. Criminal Law 5 15.1-denial of venue change 
Defendant failed to show that  the trial court abused its discre- 

tion in the denial of his motion for a change of venue of his trial for  
felonious assault and kidnapping. 

' 2. Kidnapping 5 1- validity of kidnapping statute -. meaning of "host- 
age" 

The statute making i t  a crime unlawfully to confine, restrain or 
remove a person from one place to another for the purpose of holding 
such other person as  a "hostage," G.S. 14-39(a) (I), is not void for 
vagueness and uncertainty, since the term "hostage" implies the un- 
lawful confining, restraining or taking of a person with the intent that 
the person be held as security for the performance or forbearance of 
some act by a third person, and the trial court in this kidnapping 
case sufficiently instructed on the meaning of the word "hostage." 

3. Kidnapping § 1- sufficiency of evidence 
The State's evidence was sufficient for the jury in this kidnap- 

ping case where i t  tended to  show that defendant entered the office 
where his wife worked and shot her twice; the wife's supervisor at- 
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tempted to rendcr assistance to her but was ordered by defendant to 
get on the floor; defendant blocked the door to the office with a cabi- 
net and refused to  let the police in the room; defendant stated that he 
would surrender to a relative who was a policeman; and after making 
several threats defendant surrendered to his relative 45 minutes later. 

4. Criminal Law § 169.6- exclusion of evidence - absence of answer in 
record 

An exception to the exclusion of evidence cannot be sustained un- 
less the record shows what the witness would have testified had he 
been permitted to answer. 

APPEAL by defendant from Godwin, Judge. Judgment en- 
tered 11 June 1976 in Superior Court, WAKE County. Heard in 
the Court of Appeals 7 April 1977. 

The defendant was indicted and tried by a jury for assault 
with a deadly weapon with intent to kill inflicting serious 
bodily injury and for kidnapping. He entered a plea of not guilty 
as to each charge. 

The State offered evidence tending to show the following: 
On the 16th day of February 1976 the defendant entered a 
mail room in the State office building where his wife, Sherry H. 
Lee, was employed. He then walked into the inner office of 
William H. Cole, Mrs. Lee's supervisor, pulled a gun, and or- 
dered him to leave. The defendant, who was armed with a .22 
caliber rifle, shot his wife a t  least two times as she attempted 
to run from the inner office. Cole, who had left the general 
area, as ordered, came back to render assistance but was or- 
dered to get on the floor on his hands and knees. At this point, 
the defendant ordered someone to shut the door and he blocked 
i t  with a cabinet. The State's evidence further tended to show 
that the defendant refused to let the police in the room but said 
he would surrender to Randy Carroll, a relative who was a 
policeman. After making several threats, the defendant finally 
surrendered himself to Carroll approximately 45 minutes later. 

The defendant offered evidence tending to show the fol- 
lowing: The defendant, who was having marital problems, went 
searching for his wife a t  the Albemarle Building, her place of 
employment. He armed himself with a rifle out of fear for his 
own safety. When he entered the office, his only intention was 
to speak to his wife about the location of their son, but she 
attempted to run and the gun went off as he tried to grab her. 
He made no conscious effort to pull the trigger. The defendant 
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offered further evidence tending to show that he did not intend 
a t  any time to harm his wife or any other person in the office 
and that he forced Cole to lie on the floor only because he 
wanted to prevent any attack by Cole. 

The defendant was found guilty of both crimes as  charged 
and was sentenced accordingly. Defendant appealed. 

Attorney General Edmisten, by Assista?~t Attorney General 
William F. Briley, for the State. 

George R. Barrett, for the defendant. 

MARTIN, Judge. 

[I] The defendant first assigns as error the trial court's fail- 
ure to grant defendant's motion for a change of venue. Such a 
motion is addressed to the sound discretion of the trial judge 
and his decision in the exercise of this discretion is not review- 
able unless gross abuse is shown. Stale v. Mitchell, 283 N.C. 462, 
196 S.E. 2d 736 (1973) ; State v. Allen, 222 N.C. 145, 22 S.E. 
2d 233 (1942). In order for the defendant to prevail on this 
assignment of error, he must show an abuse of discretion. State 
v. Mitchell, supra; State v. Blaclcmon, 280 N.C. 42, 185 S.E. 2d 
123 (1971). No such abuse has been shown in the case a t  bar. 
This assignment of error is overruled. 

121 Defendant's second and fourth assignments of error are 
based on the contention that the trial court erred in denying 
defendant's motion to dismiss and his motion in arrest of judg- 
ment, both relating to the kidnapping charge. More specifically, 
the defendant attacks the sufficiency of the indictment for kid- 
napping. He says that the word "hostage," as used in the stat- 
ute, is susceptible to several slightly different definitions and, 
hence, that a man of ordinary intelligence must guess a t  its 
meaning. Accordingly, he contends that the statute is void be- 
cause of uncertainty, vagueness, and indefiniteness. We dis- 
agree. 

The defendant in the case a t  bar was tried for kidnapping 
pursuant to G.S. 14-39 (a) (1) which provides as follows: 

"(a) Any person who shall unlawfully confine, restrain, 
or remove from one place to another, any other per- 
son 16 years of age, or over without the consent of 
such person, or any other under the age of 16 years 
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without the consent of a parent or legal custodian of 
such person, shall be guilty of kidnapping if such con- 
finement, restraint or removal is for the purpose of: 

(1) Holding such other person for ransom or as a 
hostage or using such other person as  a shield." 
(Emphasis added.) 

In explaining to the jury what the word "hostage" meant, 
the trial judge charged that: 

"The term 'hostage' when used with reference to a person 
and in the context in which i t  is used in the Statute law 
that I have read to you implies the unlawful taking, re- 
straining or confining of a person with the intent that the 
person or victim be held as  security for performance or 
forbearance of some act by a third person." 

This definition is practically identical to the definition given 
by the New Mexico Supreme Court in the case of State v. 
Crurnp, 82 N.M. 487, 484 P. 2d 329 (1971). In that case, the 
defendant was tried under a kidnapping statute which, like our 
own G.S. 1439(a)  ( I ) ,  included the word "hostage." The New 
Mexico court concluded that : 

"It appears clear from the foregoing definitions that the 
term hostage, when used with reference to a person and 
in the context in which it is used in our kidnapping stat- 
ute . . . implies the unlawful taking, restraining or con- 
fining of a person with the intent that the person, or 
victim, be held as security for the performance, or forbear- 
ance, of some act by a third person." State v. Crump,  supra 
a t  492, 484 P. 2d a t  334. 

Although there is no other North Carolina case on point, 
Justice Lake, in the case of State v. Shrader, 290 N.C. 253, 225 
S.E. 2d 522 (1976), gives us some insight as to how our Court 
might define the term "hostage." Without giving an exact defi- 
nition of the word, he uses the phrase "shield or hostage" to 
describe a kidnapping situation in which a victim was unlaw- 
fully detained against her will, held as security while the de- 
fendant robbed a bank, and forced to drive the defendant away 
from the scene of the crime. 

By reason of the foregoing discussion, we conclude that the 
term "hostage" as used in G.S. 14-39(a) (1) implies the unlaw- 
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ful taking, restraining, or confining of a person with the intent 
that the person, or victim, be held as security for the perform- 
ance or forbearance of some act by a third person. 

The instruction given by the trial court in the instant case 
was therefore sufficient to explain the meaning of the word 
"hostage" to the jury. The jury was completely and accurately 
instructed on the kidnapping charge and there was plenary evi- 
dence to  support its verdict. This assignment of error is over- 
ruled. 

[3] By his third assignment of error, defendant contends the 
trial court erred in denying his motion for nonsuit of the kid- 
napping charge. This argument is without merit. The defend- 
ant's only motion for nonsuit was made a t  the close of the 
State's evidence. Following the trial court's denial of this mo- 
tion, the defendant proceeded to introduce his own evidence. It 
is well settled that a defendant, by introducing evidence at trial, 
waives his right to except on appeal to the denial of a nonsuit 
motion made a t  the close of the State's evidence. G.S. 15-173; 
State v. McWilliams, 277 N.C. 680, 178 S.E. 2d 476 (1971) ; 
State v. Logan, 25 N.C. App. 49, 212 S.E. 2d 236 (1975). In 
any event, we reviewed the State's evidence pursuant to G.S. 
15-173.1 and conclude that the trial court properly denied de- 
fendant's motion for a nonsuit. 

[4] Defendant's fifth assignment of error is grounded on the 
contention that the trial court committed prejudicial error by 
sustaining the State's objection to the following portion of the 
testimony by defendant's witness, Dr. James Gross. 

"Q. Would his mental condition be affected by rapid move- 
ment ? 

Mr. Hall : Objection. 

Court : Sustained. 

Defendant's exception No. 6." 
The answer to this question was not included in the record. We 
cannot sustain an exception based on the exclusion of evidence 
unless the record shows what the witness would have testified 
had he been permitted to answer. State v. Fletcher and State 
v. St. Arnold, 279 N.C. 85, 181 S.E. 2d 405 (1971) ; State v. 
Kirby, 276 N.C. 123, 171 S.E. 2d 416 (1970). Hence, this as- 
signment of error is without merit. 
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By his eighth and ninth assignments of error the defend- 
ant contends the court committed prejudicial error by making 
certain statements in its charge to the jury. The charge of the 
court must be read as a whole and construed contextually. State 
v. Lee, 277 N.C. 205, 176 S.E. 2d 765 (1970) ; Gregory v. Lynch, 
271 N.C. 198, 155 S.E. 2d 488 (1967) ; Shte  v. Lankford, 31 
N.C. App. 13, 228 S.E. 2d 641 (1976). We find that it presents 
the law of the case in such a manner as to leave no reasonable 
cause to believe that the jury was misled or misinformed. The 
instruction made i t  clear to the jury what they had to find from 
the evidence in order to convict the defendant. The eighth and 
ninth assignments of error are therefore overruled. 

By his twelfth assignment of error, defendant contends 
that the trial court erred in the entry of judgment in each case. 
We find no error in the judgment in the kidnapping case (No. 
76CR8439). 

However, the State concedes that there is what appears to 
be a clerical error in the judgment and commitment in the 
felonious assault case (No. 76CR8440) in that it reads: "This 
sentence [in case No. 76CR84401 shall commence at the expira- 
tion of the sentence this date imposed in case 76CR8440." Be- 
cause of said error, the judgment in case No. 76CR8440 is 
vacated and the cause will be remanded to the superior court 
where defendant will be resentenced on the felonious assault 
charge. 

We have reviewed the other assignments of error brought 
forward and argued in defendant's brief but find them to be 
without merit. 

In the kidnapping case (No. 76CR8439), no error. 

In the felonious assault case (No. 76CR8440), no error in 
trial but judgment vacated and case remanded for entry of 
proper judgment. 

Judges BRITT and PARKER concur. 
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STATE OF NORTH CAROLINA v. GENE HEWITT 

No. 7619SC939 

(Filed 4 May 1977) 

1. Conspiracy 5 6- conspiracy to commit armed robbery - sufficiency of 
evidence 

Evidence was sufficient to support a conviction of defendant for 
conspiracy to commit armed robbery of a doctor's wife where such 
evidence tended to show that defendant and his accomplices intended 
to rob the doctor's office; they decided to grab the doctor a t  his house 
to find out the combination to the safe located in the office; the 
robbers had been to the doctor's house before but backed off because 
of activity there; defendant remained in a motel room across from 
the doctor's office waiting for the doctor to come out, while his 
accomplices went to the doctor's house; once there the accom- 
plices robbed the doctor's wife; and defendant received some of the 
proceeds from the robbery. 

2. Criminal Law 3 10.2; Robbery 5 4-accessory before the fact to armed 
robbery - sufficiency of evidence 

Evidence was sufficient for the jury in a prosecution for ac- 
cessory before the fact to armed robbery of a doctor's wife where it 
tended to show that  defendant originated the criminal activities dis- 
closed in this case; defendant induced his accomplices to rob the 
doctor; he provided information to them concerning the doctor; he 
carried them to Asheboro and introduced them to the magistrate who 
provided further information and material necessary to carry out 
the robbery; the accomplices did in fact rob the doctor's wife a t  gun 
point; and defendant was not present a t  the time of the robbery. 

APPEAL by defendant from Smith. (Donald L.), Judge. Judg- 
ments entered 13 July 1976 in Superior Court, RANDOLPH 
County. Heard in the Court of Appeals 14 April 1977. 

Defendant was charged in case No. 75CR11987 with con- 
spiracy to commit armed robbery of Hazel Wilhoit. In case No. 
76CR3010, he was charged with accessory before the fact of 
armed robbery of Hazel Wilhoit. The defendant entered a plea 
of not guilty in each case. The jury found him guilty as charged 
in both cases, and judgments were entered imposing a prison 
sentence of 10 years in case No. 75CR11987, and a prison sen- 
tence of 10 years in case No. 76CR3010. 

The State's evidence tended to show that Hazel Wilhoit 
is the wife of Dr. Robert Wilhoit, a physician in Asheboro. On 
the afternoon of 12 September 19'14 she was a t  home when a 
man came to the door and asked if the doctor was a t  home. 
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The man pulled a gun and forced his way into the house stat- 
ing that he wanted "money and dope." Two other men entered 
the house and Mrs. Wilhoit was forced to lie down and her 
hands, feet, and mouth were taped. The men asked her where 
the valuables were located in the house and when the doctor 
would return. She eventually freed herself after the men left 
and called the police. The robbers took cash from a freezer, 
various guns, a watch, and other items from the house. 

The State further offered evidence tending to show that 
Charles Fredrick Rice and Cary James Messinger were in the 
Asheboro area in September 1974 and engaged in stealing. Both 
men testified that around the first of September 1974 defend- 
ant talked with them about whether they were interested in 
breaking into Dr. Wilhoit's office, where there was located a 
large amount of money in a safe. Defendant took them by the 
doctor's office and then to the office of Sumner Farlow, a mag- 
istrate. The magistrate gave Messinger more information about 
the doctor and his office. It was agreed that defendant would 
receive a share of the proceeds from the robbery. They took the 
defendant home and on the way there was further conversation 
with the defendant who told them there would be a sum of 
money in the freezer a t  the doctor's house and that the doctor 
had the combination of his safe inside his wallet. They drove 
by the doctor's home in going to Asheboro and on returning de- 
fendant to High Point. 

The witnesses, Rice and Messinger, stated they stayed in 
the Sir Robert Motel across from the doctor's office during the 
time they were planning the robbery. They planned to wait for 
the doctor a t  his residence and then go to the office for the 
robbery. While waiting for the doctor, they gathered up guns, 
rifles, cameras, and money in the home. After waiting some 
time for the doctor, who had not shown, and after being unable 
to get in touch with Cary who was a t  the motel waiting for 
the doctor to leave his office, they decided to leave. They got 
around $1,000 in cash from the doctor's home out of which they 
gave defendant $200.00. Defendant took no part in the actual 
commission of the robbery. 

Further evidence for the State tended to show that on 11 
September 1974, Cary Messinger made a call from his motel 
room to a telephone number registered in defendant's name. 

Defendant presented no evidence. 
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Attorney General Edmiste?~, by Special Deputy Attorney 
General John R. B. Matthis and Associate Attorney Rebecca R. 
Bevacqua, for the State. 

Coltrane and Gavin, by T .  Worth Coltrane, for the de- 
f endant. 

MARTIN, Judge. 

[I] Defendant first contends the court erred in denying his 
motion to dismiss the charges against him. He argues that the 
evidence discloses that he neither planned nor had any knowl- 
edge of the robbery a t  the doctor's home and that he was not 
told that his co-conspirators had decided to rob the doctor's 
home instead of his office. Thus, he argues, the charges should 
have been dismissed. 

" 'A conspiracy is the unlawful concurrence of two or more 
persons in a wicked scheme-the combination or agreement 
to do an unlawful thing or to do a lawful thing in an un- 
lawful way by unlawful means.' (Citations omitted.) A con- 
spiracy to commit a felony is a felony. (Citations omitted.) 
The crime is complete when the agreement is made. (Cita- 
tions omitted.) Many jurisdictions follow the rule that one 
overt act must be committed before the conspiracy becomes 
criminal. Our rule does not require an overt act." State v .  
Gdlimore, 272 N.C. 528, 532, 158 S.E. 2d 505, 508 (1968). 

The State's evidence, viewed in the light most favorable 
to the State, would support the following findings: that seven 
to ten days before the robbery defendant inquired of his co- 
conspirators if they were interested in breaking into Dr. Wil- 
hoit's office; that he took them to Asheboro and showed them 
Dr. Wilhoit's office and told them there was between $75,000 
and $100,000 in a safe in the office; that he took them to the 
magistrate's office where they received additional information 
and assistance ; that i t  was agreed that he would receive a share 
of the proceeds of the contemplated robbery; and that the co- 
conspirators were told that between $1,000 and $1,500 was in 
a freezer as you walk in the side door of the doctor's home and 
that the combination of the doctor's safe was in the doctor's 
wallet. 

Obviously, the plan a t  the outset was to rob the doctor's 
office. Thus, the conspiracy to rob the doctor's office was corn- 
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plete. The unlawful agreement is the crime and not its execu- 
tion. State v. W~enn, 198 N.C. 260, 151 S.E. 261 (1930). 

However, defendant was not charged with conspiracy to 
rob Dr. Wilhoit; rather he was charged with conspiracy to rob 
Mrs. Wilhoit with the use of a deadly weapon. The question 
presented, therefore, is whether the defendant conspired with 
his confederates to rob Mrs. Wilhoit. 

A criminal conspiracy may be established by circumstantial 
evidence from which it may be legitimately inferred. State v. 
Horton, 275 N.C. 651, 170 S.E. 2d 466 (1969), cert. den. 398 
U.S. 959,26 L.Ed. 2d 545, 90 S.Ct 2175 (1970). I t  may be, and 
generally is, established by a number of indefinite acts, each of 
which, standing alone, might have little weight, but, taken col- 
lectively, may point unerringly to the existence of a conspiracy. 
See State v. Wrenn, supra. In speaking on this particular point, 
our Supreme Court has said : 

"When resorted to by adroit and crafty persons, the pres- 
ence of a common design often becomes exceedingly diffi- 
cult to detect. Indeed, the more skillful and cunning the 
accused, the less plainly defined are the badges which 
usually denote their real purpose. Under such conditions, 
the results accomplished, the divergence of those results 
from the course which would ordinarily be expected, the 
situation of the parties and their antecedent relations to 
each other, together with the surrounding circumstances, 
and the inferences legitimately deducible therefrom, fur- 
nish, in the absence of direct proof, and often in the teeth 
of positive testimony to the contrary, ample ground for 
concluding that a conspiracy exists." (Citation omitted.) 
State v. Andewon, 208 N.C. 771, 787, 182 S.E. 643, 652 
(1935). 

Tested by this rule, the inferences reasonably deducible 
from the evidence subsequent to the formation of the conspiracy 
to rob the office of Dr. Wilhoit, are  listed as follows: 

1. For several days prior to the robbery of Mrs. Wilhoit, 
the magistrate, who was introduced by the defendant, 
supplied the co-conspirators with information for the 
robbery of the doctor's office. 

2. I t  was decided to "grab" the doctor at his home and 
the magistrate showed Messinger the doctor's home. 
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3. The robbers "went to get the doctor's house one time 
before that [the robbery] with Charley Smith. . . . We 
went up to get it, but there was too much activity in the 
house, so we backed off and decided to hit i t  in the 
daytime because there was too much activity that night." 

4. On 11 September 1974 Messinger made a call from 
his motel room to a telephone number registered in de- 
fendant's name. 

5. On 12 September defendant's confederates robbed Mrs. 
Wilhoit a t  her home. 

6. From the sum of $1,000 taken from the doctor's home, 
the defendant received $200.00. 

It appears, therefore, that the evidence was amply suffi- 
cient to carry the case to the jury on the charge of conspiracy 
to commit armed robbery on Mrs. Wilhoit. 

Moreover, the evidence was sufficient to warrant findings 
that the men who robbed Mrs. Wilhoit were acting in further- 
ance of a common purpose, design, and unlawful conspiracy, 
originated by defendant, and that this conspiracy included the 
entering of Dr. Wilhoit's home and a division of the fruits of 
the robbery. They were a t  the doctor's house for the primary 
purpose of waiting for the doctor so they could obtain the 
combination of the safe and the means of entering his office. 
Witness Messinger testified : 

"I discussed how we were going to get the money from the 
doctor. We were going to take i t  from the office, but figur- 
ing there might be some people in there, somebody might 
get hurt. We decided to go to the house and do it that way." 

Witness Rice testified that on the way back to High Point on 
the initial visit to Asheboro and in the company of defendant, 
they were told 

". . . there would be somewhere between $1,000 and $1,500 
in the freezer, as you walk in the back door, side door of 
the doctor's home, which we really weren't concerned about 
this, we were after the other. We were told the doctor had 
the combination of his safe inside his wallet, so if we could 
grab the doctor, we wouldn't have to go in and be able to 
crack the safe, we could open i t  with the combination." 
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The crimes a re  so interwoven as to constitute a continuing 
series of events. We hold that the evidence was sufficient to 
support the conviction of the defendant of the crime of con- 
spiracy to commit armed robbery of Mrs. Wilhoit. 

[2] There was also sufficient evidence to submit to the jury 
the question of the defendant's guilt as an accessory before the 
fact to the armed robbery of Mrs. Wilhoit. One is guilty as an 
accessory before the fact if he shall ". . . counsel, procure or 
command any other person to commit any felony. . . ." G.S. 
14-5. The term  counsel^^ is frequently used in criminal law to 
"describe the offense of a person who, not actually doing the 
felonious act, by his will contributed to i t  or  procured it to be 
done." State v. Bass, 255 N.C. 42, 51, 120 S.E. 2d 580, 586 
(1961). The defendant originated the criminal activities dis- 
closed in this case, and the facts tend to show that defendant 
induced Rice, Messinger and others to rob Dr. Wilhoit. He pro- 
vided information to them regarding Dr. Wilhoit, and carried 
them to Asheboro and introduced them to the magistrate who 
provided further information and material necessary to carry 
out the robbery of Mrs. Wilhoit. 

"To render one guilty as an accessory before the fact, he 
must have had the requisite criminal intent; and it has 
been said that he must have the same intent as the prin- 
cipal. It is well settled, however, that he need not neces- 
sarily have intended the particular crime committed by the 
principal; an accessory is liable for any criminal act which 
in the ordinary course of things was the natural or prob- 
able consequence of the crime that he advised or com- 
manded." 22 C.J.S. Criminal Law 5 92, p. 271. 

The State's evidence further tended to show that Rice, Mes- 
singer, and others did, in fact, rob Mrs. Wilhoit a t  gun point 
and that the defendant was not present a t  the time of the rob- 
bery. 

Under the principles stated in State v. Bass, supra, and 
State v. Swls, 291 N.C. 253, 230 S.E. 2d 390 (1976) we hold 
that there is sufficient evidence to withstand a motion for non- 
suit on defendant's charge of accessory before the fact to armed 
robbery. 

As to the charge of conspiracy to commit armed robbery- 
no error. 
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As to the charge of accessory before the fact of armed 
robbery-no error. 

Judges BRITT and PARKER concur. 

STATE O F  NORTH CAROLTNA, E X  REL. UTILITIES COMMISSION, 
HAYWOOD-ATKINS TRUCKING, INC., AND HARPER TRUCKING, 
INC., APPLICANTS V. E S T E S  EXPRESS LINES, PROTESTANT 

No. 7610UC819 

(Filed 4 May 1977) 

1. Carriers 1 3- common carrier authority -dormancy - application t o  
transfer authority 

Where the issue of dormancy under G.S. 62-112(c) is raised i n  
a proceeding to t ransfer  a common carrier franchise authority and 
the  Utilities Commission finds t h a t  the franchise is  not dormant, it 
must  then determine if the  criteria of G.S. 62-111 f o r  approval of the 
t ransfer  have been met;  if the Commission finds tha t  the  franchise 
is  dormant, the application for  t ransfer  must be denied because ap- 
proval would in effect constitute the grant ing of a new authority 
without satisfying the new authority test and other requirements 
of G.S. 62-262(e). 

2. Carriers § 2.10- common carrier authority - prima facie showing of 
dormancy - consideration of other factors 

Under G.S. 62-112(c) the failure to  perform any transportation 
f o r  compensation under the authority of a franchise for  a period of 
30 days is  prima facie evidence t h a t  the franchise is dormant, and 
such evidence is  sufficient to  justify but  not compel a finding t h a t  
the  franchise is dormant; upon such prima facie showing, the  Utilities 
Commission may then consider other listed factors affecting the per- 
formance of such services and may find tha t  evidence of one o r  more 
of those factors rebuts the  prima facie showing of dormancy. 

3. Carriers § 2.10-common carrier authority - prima facie showing of 
dormancy - sufficiency of rebutting evidence 

Although there was prima facie evidence tha t  a general commodi- 
ties common carrier franchise was dormant because of the  carrier's 
failure t o  haul under i ts  franchise fo r  a period of 30 consecutive 
days, evidence t h a t  the carrier continuously advertised its services, 
was  ready, willing and able to  haul both exempt and non-exempt com- 
modities under i ts  franchise and charged published tar i ff  rates i n  
hauling both exempt and non-exempt commodities was sufficient t o  
rebut the prima facie evidence of dormancy and to support the  refusal 
of the  Utilities Commission to find t h a t  the franchise was dormant. 
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APPEAL by protestant Estes Express Lines from Order of 
North Carolina Utilities Commission entered 29 June 1976. 
Heard in the Court of Appeals 16 March 1977. 

On 22 March 1976, Harper Trucking Company, Inc., (here- 
after referred to as "transferee") and Haywood-Atkins Truck- 
ing, Inc., (hereafter referred to as "transferor") jointly filed 
an application with the Utilities Commission, under G.S. 62-111, 
seeking approval of the transfer of general commodities com- 
mon carrier franchise authority. 

The operating authority sought to be transferred was 
North Carolina Common Carrier Certificate No. C-73 authoriz- 
ing the transportation of general commodities (excluding leaf 
tobacco and accessories), in truck loads, over irregular routes 
specified as follows : 

" (1) Between points and places in Wake County, 

"(2) From points and places in Wake County to points 
and places in North Carolina in and east of the counties 
of Stokes, Forsyth, Guilford, Randolph, Montgomery and 
Richmond, 

"(3) From points and places in and east of the counties 
named in paragraph 2 to points and places in Wake 
County." 

On 3 May 1976 Estes Express Lines (hereafter referred to 
as  "protestant") filed a protest and motion for intervention, 
claiming that since the operating authority of transferor was 
dormant it was not the proper subject of transfer. 

The evidence for transferor and transferee tended to show 
that transferor had held Certificate No. C-73 since 1946 or 1947. 
Transferor owns one tractor and four trailers and also leases 
one tractor. Transferor advertises its services in the yellow 
pages of the Raleigh Telephone Directory in a Jaycee news- 
paper, and in a law enforcement publication. I t  maintained a 
tariff and evidence of cargo and liability insurance on file with 
the Commission. It had never refused service to a shipper whom 
i t  was authorized to serve. For the period from 25 November 
1975 through 31 May 1976 i t  received $28,000.00 in revenue 
from its trucking operations, but of this total $232.00 in reve- 
nue was derived from the transportation of non-exempt com- 
modities (salt), and the remainder from the transportation of 
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exempt commodities (tobacco and lumber). In each instance the 
transferor charged its published tariff rate. In the event the 
proposed transfer was approved, transferor intended to remain 
in business for the transportation of exempt commodities. 

The evidence for protestant tended to show that its total 
gross revenue for North Carolina operations during the year of 
1975 was 3.2 million dollars, that its projected annual revenue 
from the type of shipments covered by the certificate in ques- 
tion would be $64,872.87, that protestant is not now operating 
to its capacity in the state, and that if the Commission were to 
grant the transfer sought, the protestant would lose approxi- 
mately 10% to 12% of its total revenue. 

The Commission ordered the approval of the transfer, mak- 
ing a finding under G.S. 62-111 (e) that "such service has been 
continually offered to the public," but making no explicit find- 
ing on the issue raised under G.S. 62-112(c) of dormancy of 
the franchise. Protestant appealed. 

Allen, Steed and Allen,  P.A. b y  Thomas W .  Steed, Jr., a ~ z d  
D. J a m s  Jones, Jr., for  protestant appellant. 

Bailey, Dixon, Wooten, McDonald & Fountain b y  Ralph 
McDonald f o r  applicant appellees. 

CLARK, Judge. 

This appeal presents the question of whether the Utilities 
Commission erred in failing to find that the common carrier 
franchise of transferor was dormant under G.S. 62-112(c) and 
in approving the transfer of the franchise. 

The criteria for approval of the transfer of a common 
carrier franchise are set out in G.S. 62-111. But in the proceed- 
ing before us the protestant in its protest and motion for in- 
tervention confined its attack on the proposed transfer to the 
question of dormancy under G.S. 62-112 (c) , which provides : 

"The failure of a common carrier or contract carrier of 
passengers or property by motor vehicles to perform any 
transportation for compensation under the authority of its 
certificate or permit for a period of 30 consecutive days 
shall be p&ma facie evidence that said franchise is dormant 
and the public convenience and necessity is no longer served 
by such common carrier certificate or that the needs of a 



N.C.App.1 COURT OF APPEALS 177 

Utilities Comm. v. Express Lines 

contract shipper a re  no longer served by such a contract 
carrier. Upon finding after notice and hearing that no such 
service has been performed for a period of 30 days the 
Commission is authorized to find that the franchise is 
dormant and to cancel the certificate or permit of such 
common or contract carrier. The Commission in its discre- 
tion may give consideration in such finding to other factors 
affecting the performance of such service, including sea- 
sonal requirements of the passengers or commodities au- 
thorized to be transported, the efforts of the carrier to 
make its services lmown to the public or to its contract 
shipper, the equipment and other facilities maintained by 
the carrier for performance of such service, and the means 
by which such carrier holds itself out to perform such serv- 
ice. A proceeding may be brought under this section by the 
Commission on its own motion or upon the complaint of 
any shipper or any other carrier. The franchise of a motor 
carrier may be cancelled under the provisions of this see- 
tion in any proceeding to sell or transfer or otherwise , 

change control of said franchise brought under the pro- 
visions of G.S. 62-111, upon finding of dormancy as  pro- 
vided in this section. . . ." (Emphasis added.) 

Protestant takes the position that transferor's franchise 
certificate was dormant and that, therefore, the test of "public 
convenience and necessity," which G.S. 62-262 (e) (1) requires 
of a new applicant for franchise authority, must be met. In 
Utilities Commission v. Conch Co., 269 N.C. 717, 153 S.E. 2d 
461 (1967), the court held that the showing of public need re- 
quired by G.S. 62-262(e) (1) is not applicable in a transfer 
proceeding under G.S. 62-111, and in effect supported the ruling 
of the Utilities Commission that "the statutory requirement re- 
ferred to [G.S. 62-111 (a)] is satisfied by a showing that the 
authority has been and is being actively applied in satisfaction 
of the public need theretofore found." In  re Comer Transport 
Service, N.C.U.C. 266, 270 (1965) ; acco~d, Utilities Commis- 
sion v. Petroleum Carriers, 7 N.C. App. 408, 173 S.E. 2d 25 
(1970). 

[1] Where the issue of dormancy under G.S. 62-112(c) has 
been raised, if the Commission finds that the franchise is not 
dormant, i t  must then determine if the criteria required by G.S. 
62-111 for approval of the transfer have been met. If the 
Commission finds that the franchise is dormant under G.S. 
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62-112(c) the application for  transfer must be denied because 
approval would in effect constitute the granting of a new fran- 
chise without satisfying the new authority test and other re- 
quirements of G.S. 62-262 (e) . Cf. Utilities Commission v. Coach 
Co., supra. 

We have no precedent to guide us in interpreting the dor- 
mancy provisions of G.S. 62-112(c). In Utilities Commission 
v. Petroleum Carriers, supra, there was evidence that  during 
1963-1966 the transferor did not solicit business under its fran- 
chise, but that  transferor did actively solicit business and haul 
under i ts  franchise in 1967 and 1968, the last hauling season 
before the hearing. The Commission approved the transfer of 
the franchise, and the court affirmed the ruling. However, in 
that  case the protest was not based on the dormancy issue un- 
der G.S. 62-112(c) but rather on the requirement of G.S. 
62- l l l ( e )  that  for approval of a franchise transfer the Com- 
mission must find "that service under said franchise has been 
continuously offered to the public. . . . 11 

121 Under G.S. 62-112 (c) the failure to perform any trans- 
portation for  compensation under the authority of the franchise 
for  a period of 30 days is primu, facie evidence that the fran- 
chise is dormant. Such evidence is  sufficient to justify but not 
to compel a finding that  the franchise is dormant. See 2 Stans- 
bury, N. C. Evidence 5 203 (Brandis Rev. 1973). Upon such 
prima facie showing the Commission in its discretion may then 
consider other factors affecting the performance of such serv- 
ices, and G.S. 62-112 (c) lists factors which may be considered. 
If the Commission in its discretion considers other factors it 
may find that  the evidence relating to one or  more of these 
factors rebuts the prima facie evidence of dormancy and that 
the franchise is not dormant. And if the evidence relating to 
one or  more of these factors, a s  found by the Commission, is 
competent, material, and substantial, the finding will not be 
disturbed on appeal. G.S. 62-94 (b) (5). 

[3] In the proceeding before us there was prirna facie evidence 
of dormancy under G.S. 62-112(c) because of the failure of 
transferor to haul under its franchise for a period of 30 con- 
secutive days, and the Commission was authorized to so find 
and to cancel the franchise. But the Commission was not re- 
quired to do so. I t  had discretionary authority, and did consider 
other factors, including the statutory listed factor of "the efforts 
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of the carrier to make its services known to the public.'' The 
evidence that transferor continuously advertised its services, 
that it was ready, willing, and able to haul both exempt and 
non-exempt commodities under its franchise, and that i t  charged 
published tariff rates in hauling both exempt and non-exempt 
commodities, was competent, material and substantial, and is 
sufficient to rebut the p r i m  facie evidence of dormancy and to 
support the consideration by the Commission of one or more of 
the "other factors" listed in G.S. 62-112 (c). 

Although the Commission did not make an explicit finding 
on the issue of dormancy of the franchise under G.S. 62-112 (c), 
nonetheless we conclude that the evidence, findings, and con- 
clusions support the refusal of the Commission to find that the 
franchise was dormant. 

The order of the Utilities Commission is 

Affirmed. 

Judges BRITT and HEDRICK concur. 

PATRICIA HARRIS v. JOE H. CARTER; OLLIE CARTER AND 
EDDIE McNEIL 

No. 7617SC733 

(Filed 4 May 1977) 

1. Rules of Civil Procedure 5 55- default entered against one defendant - 
liability of other defendants not determined thereby 

Trial court properly denied plaintiff's motion for summary judg- 
ment made on the ground that  default had been entered against de- 
fendant McNeil, defendants Carter and defendant McNeil were 
partners, and therefore defendants Carter were liable, since, even if 
i t  had been conclusively established that a partnership existed between 
the Carters and McNeil, the entry of default against McNeil would 
not have barred the Carters from asserting all defenses they might 
have to  defeat plaintiff's claim. 

2. Negligence § 30- injury in building - person with duty to maintain - 
genuine issue of material fact - summary judgment improper 

In  a n  action to  recover damages for personal injuries plaintiff 
received when she fell through a hole in the floor of a packhouse used 
for storing tobacco, there was a genuine issue as to the material facts 
bearing upon the true legal relationship between defendants Carter 
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and defendant McNeil where some of the evidence showed the rela- 
tionship to be that  of landlord and tenant while other evidence showed 
i t  to be a partnership. 

3. Negligence $ 35- contributory negligence - genuine issues of material 
fact - summary judgment improper 

In an action to recover damages sustained by plaintiff when she 
fell through a hole in the floor of a packhouse used for storing tobacco, 
conflicting evidence as to plaintiff's knowledge of the defect in the 
floor raised a genuine issue of material fact on the question of whether 
she was contributorily negligent, and the trial court erred in granting 
defendants' motion for summary judgment. 

APPEAL by plaintiff from MeCounell, Judge. Orders entered 
12 April 1976 in Superior Court, ROCKINGHAM County. Heard 
in the Court of Appeals 15 February 1977. 

In this action plaintiff seeks to recover damages from de- 
fendants Joe H. Carter, Ollie Carter, and Eddie McNeil for  per- 
sonal injuries she received when she fell through a hole in the 
floor of a packhouse used for  storing tobacco. The two Carter 
defendants owned the farm on which the packhouse was located ; 
defendant McNeil lived and worked on the farm. Plaintiff al- 
leged in her complaint the following four alternative causes of 
action: (1) that  plaintiff was employed in connection with the 
production of tobacco by the two Carter defendants who were 
negligent in failing to maintain the packhouse floor in a safe 
condition and in failing to warn the plaintiff of its unsafe con- 
dition ; (2) that  the plaintiff was employed by the three defend- 
ants, who were engaged in the business, as a partnership, of 
raising tobacco and that  all three were negligent in failing to  
maintain the packhouse in a safe condition; (3) that  plaintiff 
was employed by defendant McNeil, who was renting the farm 
from the  Carter defendants under a rental agreement which 
provided that  the Carters were to  keep the farm buildings in 
proper repair, and that defendants were negligent in failing to  
keep the farm buildings in proper repair; (4) that the Carter 
defendants, as owners, were negligent in failing to keep the 
packhouse in safe condition knowing full well that  plaintiff 
and others would be walking upon its floor. The Carter defend- 
ants answered denying all material allegations in the com- 
plaint except that  they owned the farm, alleging that  the 
relationship between them and defendant McNeil was that of 
landlord-tenant, and pleading contributory negligence a s  a bar  
to plaintiff's recovery. An entry of default was filed against 
defendant McNeil. 
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The Carter defendants moved for summary judgment on 
the  grounds that a deposition which they had taken of plaintiff 
establishes her contributory negligence as a matter of law. Plain- 
tiff responded to  the motion asserting that  the deposition ex- 
cerpts defendants quoted were taken out of context, that  other 
non-quoted portions of her deposition tend to contradict the  
quoted excerpts, that  plaintiff misunderstood the questions 
asked, and that  the depositions of other people support her  
position. Thereafter, plaintiff moved for summary judgment on 
the grounds that default had been entered against defendant 
McNeil and that testimony in depositions of McNeil, his wife, 
his son, and of plaintiff establishes that  "Eddie McNeil, Ollie 
Carter, and Joe Carter, were engaged in business as partners" 
as a matter of law; thus, the Carter defendants are liable since 
defendant McNeil's liability had already been established by the 
entry of default against him. Defendants Carter filed a verified 
response to plaintiff's motion alleging that  the relationship be- 
tween them and McNeil was that  of landlord-tenant rather than 
that  of partners. 

Plaintiff's motion for  summary judgment was denied be- 
cause i t  appeared to the court "that there is a genuine issue a s  
to  the  material facts as to  the relationship of the parties and 
that  plaintiff is not entitled to Judgment as  a matter of law 
on this issue." Defendants' motion for  summary judgment was 
granted "on the grounds that  by the plaintiff's own testimony 
as shown in her deposition she is contributorily negligent as a 
manner [sic] of law; that  there is no genuine issue as  to  a 
material fact and that  defendants Joe H. Carter and Ollie Car- 
ter  a re  entitled to a Judgment as  a matter of law." From these 
rulings, plaintiff appeals. 

Bethea,  Robinson, Moore and Sands  by  Alexander. Y. San,ds 
ZZZ f o r  plaint i f f  appellant. 

G w y n ,  Gzuyn & Morgan by  Al len H .  G w y n ,  Jr., for  defend- 
ant appellees. 

PARKER, Judge. 

[I] Plaintiff first assigns error to the denial of her motion fo r  
summary judgment. Pointing to the entry of default against 
defendant McNeil, plaintiff's counsel state in their brief that  
"[i] t is the contention of the plaintiff that  since liability has 
been established against one alleged partner, all that is neces- 
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sary to establish the liability of the remaining partners indi- 
vidually is to establish the partnership." They then point to cer- 
tain facts stated in depositions of McNeil, his wife, his son, and 
of plaintiff which they assert establish the existence of a part- 
nership between the Carters and McNeil, and from these prem- 
ises they argue that plaintiff was entitled to have summary 
judgment entered in her favor against the Carters. We do not 
agree. 

At  the outset, we note that plaintiff's counsel misapprehend 
the effect of the entry of default against defendant McNeil. 
Long ago the United States Supreme Court dealt with this prob- 
lem in the leading case of Frow v. De La Vega, 15 Wall. 552, 
21 L.Ed. 60 (1872). In that case the Court said (p. 554) : 

"The true mode of proceeding where a bill makes a 
joint charge against several defendants, and one of them 
makes default, is simply to enter a default and a formal 
decree pro confesso against him, and proceed with the cause 
upon the answers of the other defendants. The defaulting 
defendant has merely lost his standing in court. He will not 
be entitled to service of notice in the cause, nor to appear 
in i t  in any way. He can adduce no evidence; he cannot be 
heard at the final hearing. But if the suit should be decided 
against the complainant on the merits, the bill will be dis- 
missed as to all the defendants alike-the defaulter as well 
as the others. If i t  be decided in the complainant's favor, 
he will then be entitled to a final decree against all." 

Default judgments in this jurisdiction are now groverned 
by G.S. 1A-1, Rule 55, which appears to be a counterpart of 
Rule 55 of the Federal Rules of Civil Procedure. Discussing the 
Federal Rule, the author of Moore's Federal Practice, after 
citing and quoting from Frow v. De La Vega, supra, said: 

"If, then, the alleged liability is joint a default judgment 
should not be entered against a defaulting defendant until 
all of the defendants have defaulted; or if one or more do 
not default then, as a general proposition, entry of judg- 
ment should await an adjudication as to the IiabiIity of the 
non-defaulting defendant (s) . If joint liability is decided 
against the defending party and in favor of the plaintiff, 
plaintiff is then entitled to a judgment against all of the 
defendants-both the defaulting and non-defaulting defend- 
ants. If joint liability is decided against the plaintiff on 
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the merits or that he has no present right of recovery, as  
distinguished from an adjudication for the non-defaulting 
defendant on a defense personal as to him, the complaint 
should be dismissed as to all of the defendants-both the 
defaultinn and the non-defaulting- defendants." 6 Moore's 
Federal Practice, 2nd Ed., paragraph 55.06, pp. 55-81, 
55-82. 

This Court has already held that, absent any specific pro- 
vision in our North Carolina rules or statutes governing the 
situation where a default is entered or a default judgment is ob- 
tained in a case in which there are  multiple defendants, we 
would follow the federal practice in this regard. Rawleigh, 
Moses & 62.0. v. Fz~r-niture, Inc., 9 N.C. App. 640, 177 S.E. 2d 
332 (1970). Thus, even though it had been admitted or other- 
wise conclusively established that a partnership existed between 
the Carters and McNeil, the entry of default against McNeil 
would not have barred the Carters from asserting all defenses 
they might have to defeat plaintiff's claim. This would also 
be true had default judgment, as distinguished from a mere 
entry of default, been obtained against McNeil. See United 
States v. Borchardt, 470 F. 2d 257 (7th Cir. 1972). 

[2] Even if we consider plaintiff's motion for summary judg- 
ment as having been made on a more limited basis, not to deter- 
mine liability of the Carters but to determine the existence 
vel non of a partnership between them and McNeil, we still find 
no error in the trial court's ruling denying the motion. Sum- 
mary judgment is proper only when the moving party has shown 
that there is no genuine issue as to any material fact and such 
party is entitled to judgment as a matter of law. G.S. 1A-1, Rule 
56(c). Here, although there is testimony in the depositions of 
McNeil, his wife, and his son which tends to show that a part- 
nership existed between McNeil and the Carters, there is also 
evidence in this record to support the position of the defendants 
Carter that the true legal relationship between them and McNeil 
was that of landlord-tenant. Plaintiff herself alleged as  much 
in her "Third Alternate Cause of Action" in her complaint. 
Moreover, plaintiff's evidence tending to show the existence of 
a partnership is contained primarily in the deposition of McNeil, 
and i t  is apparent from this record that McNeil, although nomi- 
nally a defendant, is cooperating completely with the plaintiff 
in an attempt to further her cause against the Carters. Even 
so, there are portions of McNeil's deposition, as, for example, 
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where he speaks of having rented the house in which he lived 
on the farm, which tends to show a landlord-tenant relationship 
rather than a partnership. On this record we find there was a 
genuine issue a s  to the material facts bearing upon the true legal 
relationship between the Carters and McNeil. The trial judge 
properly denied plaintiff's motion for  summary judgment. 

131 Plaintiff also assigns error to the court's allowance of the 
Carter defendants' motion for  summary judgment. The Carter 
defendants based their motions on certain deposition testimony 
given by plaintiff in which plaintiff stated that she noticed, 
about a week before the accident, that  when one walked on the 
floor of the packhouse "the planks would wobble, it was weak." 
Defendants also cite the following testimony of plaintiff from 
her deposition : 

"Q. Well, you didn't honestly feel that  was unsafe did you? 

A. Yes, I would walk on anything like that  and i t  is unsafe 
to me. 

Q. You did not think i t  was dangerous did you? 

A. Yes, I really didn't want to work back there. 

Q. Did you honestly feel i t  was dangerous? 

A. Dangerous, unsafe, that  is the way I will put it, i t  was 
unsafe." 

Although this testimony certainly constitutes some evidence 
upon which a finding of contributory negligence could be made, 
plaintiff in her verified response to defendants' summary judg- 
ment motion asserts that  the excerpts of the deposition testi- 
mony used by defendant were taken out of context. In support of 
her position, plaintiff points out certain testimony adduced in the 
deposition in which plaintiff stated that  she did not notice any- 
thing unusual about the floor before the accident on 7 October 
1972, that  there was nothing before that  date to lead her to be- 
lieve that  the floor was actually unsafe, but that after the acci- 
dent she noticed the floor was weak. Thus, plaintiff's verified 
response offers some evidence contradicting defendants' assertion 
that  "plaintiff was aware of the defect in the floor and that  
i t  was dangerous" a t  least a week before the action. The con- 
flicting evidence as  to plaintiff's knowledge of the defect raises 
a genuine issue of material fact on the question of whether she 
was contributorily negligent. Therefore, the court erred in al- 
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lowing defendants' motion for summary judgment and in dis- 
missing the action. 

For the reasons stated: 

The Order denying plaintiff's motion for summary judg- 
ment is 

Affirmed. 

The order allowing defendants' motion for summary judg- 
ment is 

Reversed, and this cause is remanded to the Superior 
Court for further proceedings. 

Chief Judge BWGK and Judge ARNOLD concur. 

JOHN WATERS, JR. AND WIFE, ARLENE WATERS v. LEWIS HUM- 
PHREY, FREDERICK HUMPHREY AND FREDERICK SWEETING 

No. 764DC716 

(Filed 4 May 1977) 

1. Rules of Civil Procedure 3 52; Trial 1 58-failure to  state conclusions 
separately - absence of prejudice 

Plaintiffs were not prejudiced because of the court's failure to 
comply strictly with the directive of G.S. 1A-1, Rule 52(a) (1) to 
"state separately its conclusions of law" where some of the court's 
findings actually embody conclusions of law, the court's factual find- 
ings support the judgment entered in favor of defendants and could 
not support judgment favorable to plaintiffs, and the court's factual 
findings and legal conclusions, although not separately stated, are 
adequate to permit appellate review. 

2. Rules of Civil Procedure § 52; Trial § 58-failure to state conclusions 
separately - judgment a s  conclusion 

Where the court fully and completely sets out the facts found 
and renders judgment thereon, an  exception that  the court did not 
state i ts  findings of fact and conclusions of law separately cannot be 
sustained since the judgment constitutes the court's conclusion of law 
on the facts found. 

3. Boundaries § 11- boundary dispute-agreement signed by plaintiffs' 
predecessor 

In  an  action to determine the true dividing line between two 
tracts of land, a boundary line agreement executed by plaintiffs' 
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predecessor in title three years after she conveyed her tract  to plain- 
tiffs was relevant as  evidence tending to show where plaintiffs' prede- 
cessor in title considered the true location of the dividing line to be. 

4. Boundaries § 11; Evidence § 11.7- dead man's statute - signing of 
boundary agreement 

In an action to determine the true dividing line between two tracts 
of land, testimony by defendant that  he saw plaintiffs' predecessor in 
title, who is now deceased, sign an agreement fixing the dividing line 
between the tracts violated the dead man's statute, G.S. 8-51; however, 
plaintiffs were not prejudiced by the admission of such testimony 
where defendant testified without objection that  when he acquired title 
to his tract, plaintiffs' predecessor was living on the land which she 
later conveyed to plaintiffs and that  she showed defendant a marked 
tree and told him that  such tree marked the corner of the two tracts, 
and where there was ample competent evidence apart from the boun- 
dary line agreement to support the court's findings and judgment de- 
termining the location of the boundary line. 

5. Boundaries 5 10.2- marks on tree as  "old"-qualification of witness 
In an action to determine the true dividing line between two 

tracts of land, a witness was qualified to testify that  marks he ob- 
served on a tree were "old," particularly when he went further and 
testified to the objective facts which caused him to characterize the 
marks as  such. 

APPEAL by plaintiffs from Turner, Judge. Judgment entered 
22 April 1976 in District Court, ONSLOW County. Heard in the 
Court of Appeals 9 February 1977. 

Civil action for  trespass. The plaintiff, John Waters, Jr., 
and the defendant, Lewis Humphrey, own adjoining tracts of 
land. The location of the dividing line is in dispute. 

Plaintiff, John Waters, Jr., acquired title to his tract by 
deed dated 20 September 1966 from Ida C. Matthews, widow, in 
which the disputed line is described as  "running a straight line 
through the field a North Westwardly course to the head of a bot- 
tom, thence down and with said bottom to  Howards Creek." De- 
fendant, Lewis Humphrey, acquired title to his tract by deed 
dated 26 September 1942 in which the disputed line is described 
simply as  running with the Ida C. Matthews line. The problem 
presented is to  locate on the ground the point described in plain- 
tiff's deed a s  "the head of a bottom" and to locate the line de- 
scribed as  running from that  point "down and with said bottom 
to  Howards Creek." 

The court appointed a surveyor to  make a survey and map 
showing the contentions of the parties. On this map the  line 
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contended for by plaintiffs is shown as running from point 
"A" to point "C" to point "D," while the line as contended for 
by defendants runs from "A" to "B" to "D." The area between 
these lines, consisting of approximately 1.5 acres of timber land, 
is the area in dispute. 

The case was heard by the court without a jury. After re- 
ceiving evidence presented by both parties, the court entered 
judgment making findings of fact and adjudging that the divid- 
ing line was the line as contended for by defendants. The judg- 
ment fixed and described this line by the same calls and distances 
as  shown on the court surveyor's map as  running from 
point "A" to point "B" to point "D." From this judgment plain- 
tiffs appealed. 

E r n e s t  C.  Richardson ZZZ f o r  plaint i f f  appellants. 

Bi l ly  G. Sandl in  for de fendant  appellees. 

PARKER, Judge. 

[I, 21 Appellants first contend that the court erred in failing 
to make conclusions of law. G.S. 1A-1, Rule 52 (a)  (1) provides 
that "[iln all actions tried upon the facts without a jury or  
with an advisory jury, the court shall find the facts specially 
and state separately its conclusions of law thereon and direct the 
entry of the appropriate judgment." The judgment appealed 
from contains detailed findings of fact, but it does not contain 
conclusions of law separately stated and denominated as  such. 
However, some of the court's findings, though purportedly made 
as  findings of fact, actually embody conclusions of law. For 
example, the court found that "the plaintiffs and the defendants 
should share the cost of the survey equally," which was clearly 
the court's legal conclusion rather than a finding of fact. More- 
over, when the court made a finding which located and 
described by exact calls and distances the dividing line as ulti- 
mately determined by the court, i t  was stating a finding which 
embodied the court's conclusion of law. The court's factual find- 
ings support the judgment entered in favor of the defendants; 
they could not support judgment favorable to the plaintiffs. 
Although not separately stated, the court's factual findings and 
legal conclusions are adequate to permit appellate review. Un- 
der these circumstances, plaintiffs suffered no prejudice be- 
cause of the court's failure to comply strictly with the directive 
of Rule 52(a) (1) to "state separately its conclusions of law." 
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Moreover, where the court fully and completely sets out the facts 
found and renders judgment thereon, an  exception that the 
court did not state its findings of fact and conclusions of law 
separately cannot be sustained, since the judgment constitutes 
the court's conclusion of law on the facts found. Dailey v. Insur- 
ance Co., 208 N.C. 817, 182 S.E. 332 (l935). 

13, 41 Plaintiffs next contend that the court erred in allowing 
defendants to introduce in evidence a boundary line agreement 
dated 10 June 1969 between Ida C. Matthews and the defend- 
ant, Lewis Humphrey, and in permitting the defendant, Lewis 
Humphrey, to testify concerning the execution of the agreement 
by Ida C. Matthews. This agreement fixed the dividing line gen- 
erally as  contended for by the defendants. At the time it was 
executed, Ida C. Matthews no longer owned any property which 
could be affected by the agreement, having conveyed her tract 
to the  plaintiff, John Waters, Jr., some three years previously. 
Thus, the agreement, a s  such, could not be binding upon the 
plaintiffs. I t  was, however, relevant as evidence tending to show 
where Ida C. Matthews, plaintiffs' predecessor in title, consid- 
ered the true location of the dividing line to be. If properly 
proved, i t  would have been admissible in evidence. I t  was error, 
however, for  the court to permit Lewis Humphrey to testify that 
he saw Ida C. Matthews sign the agreement. At the time of the 
trial, Ida C. Matthews was dead, and the admission of testimony 
by Lewis Humphrey concerning her signing the agreement 
violated G.S. 8-51. Waddell v. Carson, 245 N.C. 669, 97 S.E. 2d 
222 (1957). However, we do not think that the error in the 
admission of this testimony was sufficiently prejudicial to 
plaintiffs to justify a new trial. The defendant, Lewis Hum- 
phrey, had already been permitted to testify, without any objec- 
tion from plaintiffs, that  when he acquired title to his tract in 
1942, Ida Matthews was living on the land which she later sold to 
John Waters, Jr., and that she then went with the witness, 
Lewis Humphrey, and showed him the big marked gum tree 
located a t  point "B" on the map and told him that  that  was the 
corner. In view of this testimony, which was admitted without 
objection, plaintiffs could hardly have been prejudiced by the 
subsequent admission of Lewis Humphrey's testimony concern- 
ing the execution of the boundary line agreement by Ida C. Mat- 
thews. Moreover, in a case tried before the judge without a jury, 
"the ordinary rules as to the competency of evidence applied in 
a trial before a jury are to some extent relaxed, for the reason 
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that the judge with knowledge of the law is able to eliminate 
from the testimony he hears that which is immaterial and in- 
competent and consider that only which tends properly to prove 
the facts to be found." Construction Co. v. Housing Authority, 
1 N.C. App. 181, 186, 160 S.E. 2d 542, 546 (1968). There was in 
this case ample competent evidence apart from the boundary 
line agreement to support the court's findings and its judgment 
determining the location of the dividing line. There is a pre- 
sumption that if incompetent evidence was admitted, it was 
disregarded and did not influence the court's findings unless i t  
affirmatively appears that the court was influenced thereby. 
Reid v. Midgett, 25 N.C. App. 456, 213 S.E. 2d 379 (1975) ; 1 
Stansbury's N. C. Evidence (Brandis Rev.), S 4 (a) ,  p. 10. No 
such showing was made, and plaintiffs' assignment of error is 
overruled. 

[S] Plaintiffs next assign error to the court allowing defend- 
ants' witness, George Humphrey, to testify as to the age of three 
chop marks on the corner tree located a t  the point shown on the 
map as point "B." The record reveals that the witness who is 
the son of the defendant, Lewis Humphrey, testified: 

"At point B you find a marked gum. When you are 
walking down this line and facing the gum a t  point B on 
the west side of it, there are three chops that are probably 
fifty (50) to eighty (80) years old." 

The plaintiffs objected and the court sustained the objection. 
The witness then testified that " [tlhere are three old marks on 
the tree," to which plaintiffs also objected. It  is the overruling 
of this last objection which is the basis of plaintiffs' present 
assignment of error. We find no error. Aside from the fact 
that the record fails to disclose the question to which plaintiffs* 
objection was interposed and fails to show that any motion to 
strike was made, the witness was competent to testify that 
there were three "old" marks on the tree. The characterization 
of the marks as  "old" was merely the witness's descriptive state- 
ment of what he saw, which was further amplified when, with- 
out any objection from plaintiffs, the witness testified that 
"[t] he chop marks are grown over and there is what you would 
call a healed place in the tree." The court properly sustained 
plaintiffs' objection when the witness attempted to testify that 
the marks were "fifty (50) to eighty (80) years old," since i t  
was not shown that the witness was qualified to place such a 
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precise age on the marks. The witness was qualified, however, 
to  testify simply that  the marks were "old," particularly when 
he went further and testified to  the objective facts which 
caused him to characterize them as  such. I t  should also be noted 
that  defendants' witness, Ida G. Campbell, who was seventy- 
three years old a t  the time of the trial and who had been raised 
on the land where plaintiffs live, testified that the chop marks 
on the marked gum tree "were put there when [her] oldest 
brother was small. The chops were put there for the line." This 
witness further testified that  "[tlhey (referring to the chop 
marks) were put there before I was born-three of them, any- 
way. They were put there because i t  was a land line." The tes- 
timony of this witness, who is related to the feme plaintiff, 
fully supports defendants' contention and the court's ultimate 
determination as to the correct location of the dividing line. 

Plaintiffs finally assign error to the court's finding of fact 
no. 8, which established the boundary line as contended by 
defendants, and to the rendering of judgment in favor of de- 
fendants. If supported by competent evidence, findings of fact 
made by the trial judge sitting without a jury are  conclusive 
upon review in an appellate court, the weight and credibility of 
the evidence being for the trial judge. Trust Go. v. Gill, State 
Treasurer, 286 N.C. 342,211 S.E. 2d 327 (1975). The competent 
evidence in the record fully supports the findings of fact and 
the judgment rendered thereon. Plaintiffs' final assignment of 
error is overruled. 

Finding no error in the trial below, the judgment appealed 
from is 

Affirmed. 

Judges MARTIN and ARNOLD concur. 
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WILLIAM C. JOHNSON, SR., ADMINISTRATOR OF THE ESTATE OF WIL- 
LIAM C. JOHNSON, JR. v. BILLY T. GLADDEN, JR. 

No. 7611SC876 

(Filed 4 May 1977) 

Automobiles §§ 66.2, 66.3- anto accident - identity of driver - circum- 
stantial evidence - physical facts a t  accident scene 

Evidence in a wrongful death action tending to show that defend- 
ant  owned the automobile in question, that  several hours earlier in the 
evening he was seen operating the vehicle with plaintiff's intestate 
riding a s  a passenger in the back seat, that the automobile was seen 
in operation on Highway 421 as late as 11:45 p.m. and shortly there- 
after was observed parked with its headlights burning on the shoul- 
der of Highway 421 a t  i ts  intersection with Cool Springs Church 
Road with defendant under the steering wheel, and that within fif- 
teen minutes thereafter the defendant's automobile had wrecked on 
Cool Springs Church Road approximately five miles from where i t  
had been parked on the shoulder of the road, when considered to- 
gether with the physical evidence a t  the accident's scene as to the 
condition and the position of the automobile, debris, and bodies was 
sufficient to permit the jury to find that  defendant was operating 
his automobile a t  the time of the accident, that he was doing so in a 
negligent manner, and that such negligence was the proximate cause 
of the death of plaintiff's intestate. 

APPEAL by plaintiff from Clark, Judge. Judgment entered 
26 May 1976 in Superior Court, LEE County. Heard in the Court 
af Appeals 14 April 1977. 

This is a civil action wherein the plaintiff, William C. John- 
son, Sr., Administrator of the Estate of William C. Johnson, Jr., 
seeks to recover damages from the defendant Billy T. Gladden, 
Jr., for the alleged wrongful death of his intestate. Plaintiff 
alleged that Billy Johnson had been a passenger in an automobile 
which was owned by defendant Gladden and which was operated 
by defendant Gladden in a negligent manner causing the auto- 
mobile to overturn and resulting in his son's death. Defendant 
answered and denied all material allegations, including the 
allegation that he was driving the car at  the time of the accident. 

At the close of plaintiff's evidence the defendant moved for 
a directed verdict on the grounds that plaintiff had introduced 
insufficient evidence "to establish that the defendant Gladden 
was the operator of the vehicle in which the plaintiff's intestate 
was allegedly a guest passenger . . . . " The court granted de- 
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fendant's motion "upon the grounds set forth in such mo- 
tion . . . . 7, 

Plaintiff appealed. 

J. Douglas Moretx for plaintiff appellant. 

Horton, Singe~,  Michaels & Hinton by Paul J. Michaels for 
defendant appellee. 

HEDRICK, Judge. 

The one question presented on this appeal is whether the 
trial court erred in directing a verdict for the defendant. The 
evidence at trial tends to show the following: 

Gary Norris, saw his friends, Johnson, age sixteen, defend- 
ant, age nineteen, and Richard Neal, in Siler City a t  9:30 p.m. 
on 13 March 1970 in defendant's green Dodge Charger. At that 
time defendant was driving, Ned was in the right front seat, 
and Johnson was in the back seat. Norris saw the car several 
other times during the evening, the last time being a t  11 :30 
when i t  was headed out of Siler City south on Highway 421. 

Ray Cotten was driving north on Highway 421 just south 
of Siler City around 11 :30 or 11:45 p.m. of 13 March when he 
met defendant's Charger going south on Highway 421. Cotten 
turned around, proceeded-back south on Highway 421, and came 
upon defendant's car with its headlights on sitting on the right 
shoulder of Highway 421 where it intersects with Cool Springs 
Church Road. As he passed, Cotten saw three people in the car 
with defendant in the driver's seat. Cotten then drove to the 
parking lot of the Fairview Dairy Bar. Fifteen minutes after 
he had seen defendant behind the wheel of his car parked be- 
side the highway, he heard the ambulance go out. He followed 
the ambulance out Cool Springs Church Road to a field in which 
defendant's car had overturned some five miles from where he 
had seen the car parked beside the road. 

At about midnight on 13 March, Willie K. Starling, who 
lives on Cool Springs Church Road, "saw a car coming around 
the curve. It left the shoulder of the road and was kicking up 
gravel. About 4 to 5 car lengths from the house it changed 
ends and Starling thought a t  the time that it was going to come 
into the house. He saw it first as i t  came around the second 
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curve, the real sharp one, and was attracted by its loud mufflers. 
When i t  came to the other curve, it left the shoulder and was 
coming sideways. It changed ends, and the headlights were 
pointed the opposite direction as a t  first, it then going back- 
wards. It then impacted the dirt bank across from the Starling 
house and the headlights swung sharply up into the air  and 
went out. Then all that was heard was just a bump, bump, bump 
much like a steel drum hitting the ground. Mr. Starling felt 
that the car was traveling from 80 to 90 m.p.h. a t  the time he 
observed it. . . . Starling turned on his porch light and saw 
Billy Gladden, the defendant, lying beside the road, but he was 
unable to see the car;  so he turned on his truck headlights and 
swung them around until he spotted the car lying on its top up 
in the field near the church. The car was laying on its top. The 
Neal boy was under the front bumper of the car and Billy 
Johnson had been thrown way up in the wheat field, about half 
the length of the courtroom from the car. . . . Billy Gladden 
was lying right close to where the car hit the ditch bank. The 
car left the print of the gas tank and the bumper on it where it 
impacted and Gladden was laying to the right of these impres- 
sions as they are faced." 

Trooper Bobby Price was called to the scene of the accident 
on Cool Springs Church Road. He testified that the automobile 
was lying upside down headed away from the road, that the 
vehicle had been damaged extensively, that the frond and back 
windshields were broken but intact, that the door windows were 
out, that the driver's door was open and the passenger's door 
closed, that the driver's seat had been bent backwards and to 
the left, that there were 776 feet of marks on the road leading 
up to the point of impact with the ditch bank, that the car came 
to rest in the field 395 feet beyond the ditch bank, and that 
there were marks and debris in the field between the ditch bank 
and car. The trooper did not remember whether the passenger 
door would open. 

The parties stipulated that plaintiff's intestate died on 17 
March 1970 as a result of injuries sustained in the automobile 
accident. 

This appeal presents the question of whether the evidence 
is sufficient to raise an inference that the defendant was operat- 
ing his automobile a t  the time of the accident. 
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"Circumstantial evidence is not only a recognized and 
accepted instrumentality in ascertainment of truth, but it is es- 
sential, and, when properly understood and applied, highly satis- 
factory in matters of gravest moment." State v. Brackville, 106 
M.C. 701,710,11 S.E. 284 (1890). Circumstantial evidence alone 
may be sufficient to prove that a particular person was operat- 
ing an automobile a t  the time of an accident. Graene v. Nichols, 
274 N.C. 18,161 S.E. 2d 521 (1968) ; Pridgen v. Uxxell, 254 N.C. 
292, 118 S.E. 2d 755 (1961) ; Stegall v. Sledge, 247 N.C. 718, 
102 S.E. 2d 115 (1958). 

In this case, evidence tending to show that the defendant 
owned the automobile; that several hours earlier in the evening 
he was seen operating the vehicle with plaintiff's intestate rid- 
ing as a passenger in the back seat; that the automobile was 
seen in operation on Highway 421 as  late at  11:45 p.m. and 
shortly thereafter was observed parked with its headlights burn- 
ing on the shoulder of Highway 421 a t  its intersection with 
Cool Springs Church Road with defendant under the steering 
wheel; and that within fifteen minutes thereafter the defend- 
ant's automobile had wrecked on Cool Springs Church Road 
approximately five miles from where it had been parked on the 
shoulder of the road, when considered together with the physical 
evidence a t  the accident's scene as to the condition and the posi- 
tion of the automobile, debris, and bodies is sufficient, to permit 
the jury to find that the defendant was operating his automobile 
a t  the time of the accident giving rise to this cause. Pridgen v. 
Uxxell, supra; Stegall v. Sledge, supra; Bridges v. Graham, 246 
N.C. 371,98 S.E. 2d 492 (1957). 

Furthermore, the evidence is sufficient to permit the jury 
to find that the defendant was operating his automobile in a 
negligent manner a t  the time of the accident, and that defend- 
ant's negligence was the proximate cause of the death of plain- 
tiff's intestate. 

For the reasons stated the judgment directing a verdict for 
the defendant is 

Reversed. 

Judges MORRIS and ARNOLD concur. 
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IN THE MATTER O F  CARLTON L. JACOBS 

No. 768DC925 

(Filed 4 May 1977) 

1. Indictment and Warrant § 9; Infants § 10- juvenile petition - allega- 
tion of caption of ordinance 

Respondent's motion to quash a juvenile petition which alleged 
a violation of "City Code 15-2" should have been allowed since the 
petition did not allege the caption of the city code as required by 
G.S. 160A-79. 

2. Arrest and Bail §$ 3.9, 6- warrantless arrest for niisdemeanor-ab- 
sence of probable cause - resisting arrest 

An officer did not have probable cause to believe (1) that re- 
spondent had committed a misdemeanor and (2) that respondent would 
not be apprehended unless arrested immediately or that he might 
cause physical injury to himself, others or property where the officer 
answered a call concerning a disturbance a t  a bus station; upon arrival 
a t  the station the officer was told that there were two boys inside 
causing a disturbance, that they were using strong language and did 
not want to leave, and that the station manager wanted to sign papers 
against them; the officer did not observe respondent conduct himself 
in any manner indicating disorderly conduct; and the officer did not 
investigate any further before asking the respondent to come with 
him. Therefore, the officer's warrantless arrest of respondent was 
illegal, and respondent committed no offense when he resisted the 
illegal arrest. 

APPEAL by respondent from Pate, Judge. Order entered 3 
September 1976 in juvenile session of District Court, LENOIR 
County. Heard in the Court of Appeals 12 April 1977. 

By two separate juvenile petitions, respondent was charged 
with using language calculated to bring on a breach of the peace 
and annoy the public, in violation of "City Code 15-2," and with 
resisting an officer, in violation of G.S. 14-223. Before his hear- 
ing, respondent moved to quash the petition under the city ordi- 
nance on the grounds that the petition did not adequately plead 
the caption of the city ordinance and on the grounds that the 
city ordinance was unconstitutional. The motion to quash was 
denied. 

The State presented Officer Hollowell who testified that on 
14 July 1976 he responded to a call notifying him of a disturb- 
ance a t  a bus station; that he was met by a Mr. Creech at the 
bus station and advised by Creech that two boys were causing 
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a disturbance inside; that Creech told him the boys were using 
abhorrent language and were refusing to leave; that he entered 
and found respondent talking with a lady behind a counter; 
that he told respondent that he would have to go downtown with 
him and respondent said that he was not going; that he took 
respondent by the arm and respondent pulled away from him; 
that a struggle followed as he attempted to get respondent out 
of the bus station and into the police car ; that respondent struck 
him several times during the struggle; and that another officer 
then arrived to help him. 

The State then presented Creech who testified that he en- 
tered the bus station on the late afternoon of 14 July 1976; that 
a ticket agent was selling a ticket to respondent and respond- 
ent's brother; that respondent walked to a cigarette machine 
and began "to carry on"; that respondent claimed to have lost 
456 in the machine and threatened to tear up the machine; and 
that respondent started "using every kind of language you have 
ever heard." 

Respondent's evidence tended to show that he lost money 
in the cigarette machine and that he cursed Creech and told him 
that he wanted his "damn money back," but that he did not use 
any language stronger than that. 

At  the close of evidence, respondent moved for a directed 
verdict of the city ordinance charge on the grounds previously 
stated and for a directed verdict of the G.S. 14-223 charge on 
the grounds that the officer had no authority to arrest him a t  
the time since no crime had been committed in the officer's 
presence. The motion was denied. An order was then entered 
finding that respondent had committed the alleged acts, finding 
that respondent was a delinquent, and placing respondent on 
probation for two years. 

Attorney General Edmisten, by Assis ta~t  Attorney General 
William Woodward Webb, for the State. 

Jones & Wooten, by William F. Simpson., Jr., for the 
respondent. 

MARTIN, Judge. 

[I] Respondent contends that the court should have granted 
the motion to quash the juvenile petition based on the city code 
since (1) the petition did not plead the caption of the city code 
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as required by G.S. 1608-79 and (2) the ordinance is uncon- 
stitutionally vague and indefinite. 

G.S. 160A-79 provides that, in all civil and criminal cases, a 
city ordinance that  has been codified in a code of ordinances 
in compliance with G.S. 160A-77 must be pleaded by both sec- 
tion number and caption while a city ordinance that  has not 
been codified must be pleaded by its caption. 

The record in the instant case contains neither a caption 
nor a copy of the city ordinance and there is no indication that  
the ordinance was proven at the trial. It is therefore question- 
able as  to  whether the ordinance was properly pleaded in the 
juvenile petition. 

G.S. 160A-79 (b) provides : 

"Any of the following shall be admitted in evidence in all 
actions or  proceedings before courts or  administrative 
bodies and shall have the same force and effect a s  would 
an  original ordinance : 

(1) A city code adopted and issued in compliance with 
G.S. 160A-77, containing a statement that the code is 
published by order of the council. 

(3) A copy of an ordinance as  set out in the minutes, code, 
o r  ordinance book of the council certified under seal 
by the city clerk as a true copy (the clerk's certificate 
need not be authenticated) ." 

The ordinance was clearly not proven a t  trial and the record 
does not contain a caption. Respondent's motion to quash the 
petition based on violating "City Code 15-2" should have been 
allowed. 

121 Respondent next contends the court erred in denying the 
motion for a directed verdict a t  the close of all the evidence. 
He argues that  the officer had no grounds to arrest without a 
warrant and that  respondent therefore committed no offense 
when he resisted the illegal arrest. We agree. 

G.S. 15A-401 (b) (2) provides 
"Offense Out of Presence of Officer.-An officer may 
arrest  without a warrant any person who the officer has 
probable cause to  believe : 
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a. Has committed a felony; or 

b. Has committed a misdemeanor, and: 

1. Will not be apprehended unless immediately ar- 
rested, or 

2. May cause physical injury to himself or others, or 
damage to property unless immediately arrested." 

If, as in the case a t  bar, an officer attempts to arrest some- 
one without a warrant for committing a misdemeanor out of 
his presence, then G.S. 15A-401 (b) (2) b. applies. This sub-sec- 
tion of the statute, as  we interpret it, allows an officer to arrest 
without a warrant for a misdemeanor committed out of his 
presence i f  he has probable cause to believe (1) that the person 
has committed a misdemeanor and (2) that the person will not 
be apprehended unless he is immediately arrested or  that the 
person may cause physical injury to himself, others, or prop- 
erty unless he is immediately arrested. Both of these probable 
cause requirements were lacking in the case a t  bar. 

In regards to the first requirement, the record fails to 
reveal sufficient probable cause for the officer to believe that 
the respondent had committed a misdemeanor. The officer testi- 
fied that he received a call concerning a disturbance at a bus 
station and, upon arriving, he was told by a Mr. Creech that 
". . . there were two boys inside causing a disturbance"; that 
they ". . . were using strong language and did not want to  
leave"; and that he, Mr. Creech, wanted to ". . . sign papers 
against these two individuals for they would not leave, and 
for the fact that they were using this loud language." The offi- 
cer further testified that his actions " . . . were based on 
information that Mr. Creech gave me when he told me that Carl- 
ton [respondent] had been disorderly and that he wanted to 
sign papers against CarIton.?' Other than these isolated portions 
of testimony, the trial record does not reveal any other evidence 
upon which the officer could have based probable cause to be- 
lieve that the respondent had committed a misdemeanor. This 
testimony, without more, is not enough. In fact, the officer 
testified that when he arrived on the scene the respondent was 
merely involved in a conversation with the clerk working behind 
the counter; that he did not a t  any time observe the respondent 
conduct himself in any manner that would indicate disorderly 
conduct; and that he did not investigate any further before 
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asking the respondent to come with him. In light of this evi- 
dence, we conclude that the officer did not have sufficient 
probable cause, as  required by the first requirement of G.S. 
15A-401 (b) (2) b., to believe that the respondent had committed 
a misdemeanor, and, therefore, he did not have grounds to arrest 
him without a warrant. 

Even if we assume, arguedo, that the officer had probable 
cause to believe that the respondent had committed a misde- 
meanor, there still remains a second probable cause requirement 
which had to be fulfilled before he could make an arrest pur- 
suant to G.S. 15A-401 (b) (2)b. without a warrant. In order to 
effect a legal arrest under this sub-section of the statute, an 
officer must also have probable cause to believe that the re- 
spondent would not be apprehended unless arrested immediately 
or probable cause to believe that he would cause physical injury 
to the property, himself, or others unless arrested immediately. 
G.S. 15A-401 (b) (2)b.l. and 2. There is nothing in the record 
to indicate that the officer had sufficient information to believe 
either part of this latter requirement. In fact, the officer's own 
testimony was to the effect that the respondent ". . . did noth- 
ing in my presence to indicate disorderly conduct" and that 
when he went into the bus station, the respondent ". . . was just 
engaged in a conversation with [a lady behind the counter]." 
Thus, the evidence is insufficient to satisfy the second probable 
cause requirement. 

The testimony of M. E. Creech reveals sufficient evidence 
upon which the officer could have had probable cause to arrest 
the respondent without a warrant. However, there is no indica- 
tion that Creech gave the officer all of the same information. 
Based on the testimony in the record before us, we must conclude 
that the information known to the officer was not enough to 
establish the probable cause required by G.S. 15A-401 (b) (2) b. 
Hence, he did not have grounds to arrest the respondent without 
a warrant. 

Reversed. 

Judges BRITT and PARKER concur. 
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GARLAND L. KIGHT d /b /a  NORFOLK MARINE COMPANY v. 
LANCE HARRIS AND WAHOO-SPORTSMAN, INC. 

No. 761DC859 

(Filed 4 May 1977) 

Evidence 5 29- verified statement of account - inadmissibility of items 
In  an action to recover for goods allegedly sold and delivered to 

defendant corporation and the corporation's sole shareholder, the trial 
court did not e r r  in finding that  certain invoices introduced by plain- 
tiff did not show that  any of the officers, directors or agents of 
defendant corporation purchased, charged or received any goods from 
plaintiff where some of the invoices were not signed or the signature 
was illegible; a second group of invoices was signed by a person who 
was neither an officer nor an employee of defendant corporation; and 
one invoice was signed by an employee of defendant corporation who 
had no authority to purchase or charge goods for the corporation. 

APPEAL by plaintiff from Beaman, Judge. Judgment entered 
13 July 1976 in District Court, DARE County. Heard in the Court 
of Appeals 13 April 1977. 

This action was brought by plaintiff to recover $1,493.55, 
plus interest, for goods allegedly sold and delivered to defend- 
ants, Wahoo-Sportsman, Inc., and Lance Harris, the corpora- 
tion's sole shareholder. Defendants denied all material allegations 
including receipt of the goods. At trial plaintiff introduced 
an exhibit, representing an itemized verified statement of ac- 
count. This exhibit consisted of two verified pages from a 
ledger, listing credit entries by date and invoice number, and 
a large number of verified sales invoices which corresponded 
to all but three of the invoice numbers on the ledger. 

Plaintiff also called defendant Harris as an adverse wit- 
ness. Harris testified that he never authorized the purchase 
of any goods from plaintiff, and that he never authorized any- 
one to charge items either to his own account or to the corporate 
account. He testified that he incorporated Wahoo-Sportsman, 
Inc., about 1972, and that he became president of the company 
in 1974. Harris also said that he had no knowledge of what the 
previous officers of the company might have done before he be- 
came president, but that they were forbidden by the corporate 
by-laws to charge anything. Plaintiff rested. Defendants offered 
no evidence. 
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The case was tried without a jury. At the close of the evi- 
dence the court dismissed with prejudice the complaint against 
Harris. Then the court found that some, but not all, of the 
invoices proved debts owed by Wahoo-Sportsman, Inc., and judg- 
ment was accordingly entered in favor of plaintiff for $939.15, 
the total of the amounts of the invoices which the court deter- 
mined to be admissible. 

Numerous findings of fact were made by the trial court, 
including the following : 

"6. The plaintiff sold and delivered to the defendant, 
Wahoo-Sportsman, Inc., various articles of merchandise 
for  which the plaintiff has not been paid and which are 
evidenced by certain invoices as follows: 

Date 
1/28/74 
1/28/74 
3/11/74 
3/15/74 
3/11/74 
3/20/74 
3/20/74 
3/20/74 
4/ 4/74 
5/ 9/74 
5/ 6/74 
5/ 9/74 
5/24/74 
5/24/74 
5/24/74 

Invoice No. 
41942 
41941 
42520 
55919 
46634 
55820 
55811 
55810 
52939 
45897 
46799 
45898 
45960 
60356 
47761 

S i y n ~ d  by 

Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
James Curling 
Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
Bob Sullivan 
Lance Harris 
Bob Sullivan 

Total $939.15 

7. The additional invoices introduced by the plain- 
tiff do not indicate that any of the officers, directors or 
agents of the defendant, Wahoo-Sportsman, Inc., purchased, 
charged or received any items of merchandise. 

8. No one other than the officers or  directors of de- 
fendant, Wahoo-Sportsman, Inc., had authority to purchase 
or charge any merchandise with Norfolk Marine Company 
or  plaintiff." 
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Plaintiff appealed. 

McMullan & Knott, by Lee E. Knolt, Jr., for plaintiff ap- 
pellant. 

Twiford, Seawell, Trimpi & Thompson, by Christopher L. 
Seawell, for defendant appellee. 

ARNOLD, Judge. 

Plaintiff contends that judgment should have been entered 
for the total amount represented by the statement of account, 
$1,906.97. He argues that the verified statement of account 
which was offered into evidence was unrefuted by any other 
evidence, and he relies on G.S. 8-45: 

"In actions instituted in any court of this State upon an 
account for goods sold and delivered . . . , a verified item- 
ized statement of such account shall be received in evidence 
and shall be deemed prima facie evidence of its correct- 
ness." 

In finding of fact number six the court found that plain- 
tiff "sold and delivered" to Wahoo-Sportsman, Inc., various 
goods which the court listed by invoice numbers and which the 
court found were respectively signed by Bob Sullivan and James 
Curling, former officers of Wahoo-Sportsman, Inc., and one in- 
voice signed by Harris, the sole stockholder. In finding number 
seven the court found that the additional invoices introduced 
by plaintiff did not show "that any of the officers, directors or 
agents of the defendant Wahoo-Sportsman, Inc., purchased, 
charged or received" any goods from plaintiff. And in finding 
number eight the court found that no one except officers or 
directors of the defendant corporation had authority "to pur- 
chase or charge" any merchandise with plaintiff. 

The court's findings are supported by competent evidence, 
and they are thus binding on appeal. 

An examination of the invoices indicates that all of the 
invoices contain a space for the "Customer's Signature" which 
d s o  provides: "Order Received in Good Condition as Stated 
Above." In a large number of the invoices contained in plain- 
tiff's exhibit there is either no signature in the space provided 
or the signature is illegible. Neither plaintiff nor any of plain- 
tiff's employees testified, and there is no other evidence in the 
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record tending to show to whom the goods listed on these in- 
voices were sold or delivered. The court properly disregarded 
this group of invoices. To make out a prima facie case under 
G.S. 8-45 the account not only must be properly verified and 
itemized, i t  must also be stated so as to show an indebtedness. 
See Knight v. Taylor, 131 N.C. 84, 42 S.E. 537 (1902). 

A second group of invoices purporting to show that mer- 
chandise was sold and delivered to Wahoo-Sportsman, Inc., were 
all signed by one Throckmorton, who, according to the evidence 
in the record, was neither an officer nor employee of Wahoo- 
Sportsman, Inc. He was the employee of a person whose boat 
was a t  the time in storage a t  the Wahoo-Sportsman premises, 
and there is no evidence tending to show that Throckmorton 
had authority to order or accept goods for Wahoo-Sportsman, 
Inc. There is not even evidence to show that Throckmorton 
was held out to be an agent so as to raise the question of his 
apparent authority to buy or receive goods for Wahoo-Sports- 
man, Inc. Throckmorton's signature on this group of invoices 
provides no evidence that the goods listed on the invoices were 
sold or delivered to Wahoo-Sportsman, Inc. 

A single invoice was signed by Randolph Thomas, an em- 
ployee of Wahoo-Sportsman. However, evidence supports the 
finding that only officers and directors had authority to pur- 
chase or charge goods, and Thomas was neither an officer nor 
a director. The uncontradicted evidence, in fact, is that Thomas 
had no authority to purchase or charge goods for Wahoo-Sports- 
man. 

The remaining invoices were signed either by officers of 
the corporation, Sullivan and Curling, or the sole stockholder, 
Harris. This is evidence supporting the finding that the goods 
itemized by the invoices signed by Sullivan, Curling and Harris 
were sold and delivered to Wahoo-Sportsman, Inc. 

Plaintiff's second contention, that the court erred in dis- 
missing the action against Harris, is untenable. Plaintiff argues 
that Wahoo-Sportsman, Inc. was the alter ego of Harris, who 
caused work to be done on his personal property by his solely 
owned corporation. However, there is no evidence to show that 
Harris treated Wahoo-Sportsman, Inc. as  a mere altel* ego, and 
dismissal of the action as  to Harris was proper. 
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Judgment of the trial court is 

Affirmed. 

Judges MORRIS and HEDRICK concur. 

MARJORIE J. PINNER v. RICHARD S. PINNER, JR. 

No. 762DC833 

(Filed 4 May 1977) 

1. Divorce and Alimony 5 24.4; Parent and Child 5 10- Uniform Recipro- 
cal Enforcement of Support Act - registration and enforcement of 
foreign order 

Registration and enforcement of a foreign support order are sepa- 
rate procedures under the Uniform Reciprocal Enforcement of Sup- 
port Act. 

2. Divorce and Alimony § 24.4; Parent and Child 3 10- registration of 
foreign support order - jurisdiction over person or  property 

Jurisdiction over the person or property of the obligor is not 
necessary for registration of a foreign support order under G.S. 
526-29. 

APPEAL by defendant from Wa,rd, Judge. Order entered 13 
August 1976 in District Court, BEAUFORT County. Heard in the 
Court of Appeals 17 March 1977. 

Plaintiff obtained a divorce from defendant in 1969 in 
Florida, where both then resided. Judgment was rendered 
wherein defendant was ordered to pay alimony in the amount 
of $450.00 per month until plaintiff remarried. 

In May 1976, pursuant to G.S. 52A-29, plaintiff registered 
the Florida judgment with the Clerk of Superior Court, Beau- 
fort  County. In her affidavit plaintiff stated that she was a 
resident of North Carolina, that she believed defendant was 
a resident of Pennsylvania, and that defendant was $31,050.00 
in arrears in alimony payments. Pursuant to G.S. 52A-29, the 
clerk sent notice of the registration to the address supplied by 
plaintiff for defendant. On 8 June 1976, pursuant to G.S. 
52A-30 (b) , defendant petitioned that the registration be vacated 
on the grounds that the court lacked jurisdiction over the sub- 
ject matter or over the person or property of defendant, that 
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service of process was defective, and that the Florida judgment 
was void because that court lacked jurisdiction over the parties 
and the subject matter. 

At a hearing on 9 August 1976 plaintiff testified in sup- 
port of registration ; defendant presented no evidence. The court 
found that i t  had subject matter jurisdiction; that it had juris- 
diction in personam and in r e m  over the defendant; that plain- 
tiff and the clerk had complied with the procedures for 
registration and notice under G.S. 52A-29; and that the Florida 
judgment was not void for any reason alleged by defendant. 
The court concluded that the Florida judgment had been prop- 
erly registered pursuant to G.S. Ch. 52A as a foreign judgment 
of this State. 

Defendant appealed. 

Blount, Crisp & Grant*myre by Nelson B. Crisp for plaintiff 
appellee. 

McMullan & Knot t  by  Lee E. Knott ,  Jr., for  defendant ap- 
pellant. 

CLARK, Judge. 

The sole issue presented upon appeal is whether jurisdic- 
tion over the person or property of a defendant-obligor is neces- 
sary in order to register a foreign support order under G.S. 
5214-29. 

G.S. Ch. 52A, the Uniform Reciprocal Enforcement of Sup- 
port Act (hereinafter URESA), was first enacted in 1951, and 
was re-enacted with significant amendments in 1975. S.L. 1951, 
c. 317, s. 1 ;  S.L. 1975, c. 656, s. 1. As re-enacted, G.S. Ch. 52A 
very substantially conforms to the 1968 revisions of URESA, 
which included a new procedure for the registration of foreign 
support orders. See 9C Uniform Laws Annotated, pp. 805-883 
(1973). The provisions in the 1968 revision providing for the 
registration of foreign support orders have been adopted in 
twenty-four states, and were first enacted in North Carolina in 
1975 as G.S. 528-26 to G.S. 52A-30. 9C Uniform Laws An- 
notated, p. 383 (Supp. 1976). A review of the Uniform Laws 
Annotated reveals that there are no cases in anv of the twentv- 
four states interpreting the sections providing for registration 
of foreign support orders. 
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G.S. 52A-29 provides that an "obligee" may register a for- 
eign support order by furnishing certain specified documents to 
the clerk of court. G.S. 52A-30 (a) provides that  

"Upon registration, the registered foreign support or- 
der shall be treated in the same manner as  a support order 
issued by a court of this State. I t  has the same effect and 
is subject to the same procedures, defenses, and proceed- 
ings for reopening, vacating or staying a s  a support order 
of this State and may be enforced and satisfied in like 
manner." 

G.S. 528-30 (b) provides that  "The obligor has 20 days after the 
mailing of notice of the registration in which to petition the court 
to vacate the registration or for other relief. If he does not so 
petition, the registered support order is confirmed." G.S. 
52A-30 (c) concerns the "hearing to ewforce the registered sup- 
port order." (Emphasis added.) 

[I] We conclude that these provisions establish a two-step pro- 
cedure: (1) registration of the order, and if required, a hearing 
on whether to vacate the registration or  grant the "obligor" 
other relief; and (2) enforcement of the order. Under G.S. 
528-29, the obligee has the option to merely register the order 
o r  to register and enforce simultaneously. C. Kelso, Enforce- 
ment of Support, 43 Minn. L. Rev. 875, 882-884 (1959). This 
conclusion is supported by the definitions of "obligor" and "obli- 
gee." G.S. 52A-3 (6) defines an obligee in pertinent part  as "a 
person . . . that has commenced a proceeding f o r  enforcement 
of an alleged duty of support o r  f o r  registration of a support 
order . . . . " (Emphasis added.) G.S. 52A-3(7) defines an 
obligor in pertinent part  as "a person . . . against whom a 
proceeding for the enforcement of a duty of support or registra- 
t ion of a support order is commenced." (Emphasis added.) 

Having concluded that  registration and enforcement a re  
separate procedures, we consider whether jurisdiction over the 
person or property of the obligor is necessary for valid registra- 
tion. Jurisdiction is the power of the court to decide a matter in 
controversy, and presupposes the existence of a duly constituted 
court with control over the subject matter and the parties. 
W a t e r s  v. McBee, 244 N.C. 540, 94 S.E. 2d 640 (1956). A judg- 
ment o r  order against a defendant who is not in court in some 
way sanctioned by law is void for  want of jurisdiction. Koob v. 
Koob, 283 N.C. 129,195 S.E. 2d 552 (1973) ; Richards v. Nation- 



N.C.App.1 COURT O F  APPEALS 207 

Pinner v. Pinner 

wide Homes, 263 N.C. 295, 139 S.E. 2d 645 (1965). In the pres- 
ent  case we a re  not concerned with the limited judicial power 
of the  Clerk of Court to render judgments or issue orders. See 
3 Strong, N. C. Index, Clerks of Court 5 1 (3d ed. 1976). Rather 
we are  here concerned with the duty of the clerk to  register a 
foreign judgment properly presented under G.S. 528-29. "Un- 
less otherwise specifically authorized by statute, the duty of the 
clerk of court to  file papers presented to  him is purely minis- 
terial and he may not refuse to perform such duty except upon 
order of the court." 15A Am. Jur. 2d, Clerks of Court $ 23, 
p. 158 (1976). The mere registration of a foreign support order 
presented by the obligee under G.S. 528-29 is a ministerial duty 
of the clerk. By that  act no court or agency of the state is pur- 
porting t o  exercise power over the obligor or  his property. 
Registration does not prejudice any rights of the obligor; i t  
merely changes the status of the foreign support order by 
allowing i t  to be treated the same as a support order issued by 
a court of North Carolina. G.S. 528-30. Once the order is so 
treated the obligee or the obligor may request modifications in 
the order, and when the obligee attempts to enforce the order, 
the court must determine whether jurisdiction exists over the 
person or  property of the obligor and what amount, if any, is 
in arrears. W. Brockelbank. Interstate Enfo~cement of Family 
Support (The Rumazvay pappy Act ) ,  pp-77-87 (~nfaus to  ed. 
1971). 

[2] We conclude that  jurisdiction over the person or  property 
of the obligor is unnecessary for registration of a foreign sup- 
port order, and that  no error was committed in confirming the 
registration of the order in the present case. 

In  the present case, plaintiff seeks only to  register the 
support order, not to enforce it. Since i t  was not necessary to  
determine whether jurisdiction over the person or  property of 
the defendant existed, we declined to review that  part  of the 
order until the issue is properly presented. Cuuclell v. Blair, 254 
N.C. 438, 119 S.E. 2d 172 (1961) ; 1 Strong, N. C. Index, Appeal 
and Er ror  3 2 (3d ed. 1976). 

The superfluous jurisdictional findings should not bind the 
defendant-obligor in any proceeding to  enforce the support 
order. We note that  G.S. 52A-22 provides that participation in 
any proceeding under the URESA "does not confer jurisdiction 
upon any court over any of the parties thereto in any 
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other proceeding." This provision, and our decision not to review 
the superfluous jurisdictional findings made by the trial court 
at the hearing on registration, should make i t  clear that this 
obligor may raise the defenses of lack of jurisdiction over his 
person or property a t  any proceeding on enforcement. 

Affirmed. 

Judges BRITT and HEDRICK concur. 

DANIEL ALEXANDER MANESS, JR., ADMINISTRATOR OF THE ESTATE 
OF LARRY EDWARD MANESS V. RONALD CLYDE BULLINS AND 
CLYDE COLUMBUS BULLINS 

- AND - 
DANIEL ALEXANDER MANESS, JR. v. RONALD CLYDE BULLINS 

AND CLYDE COLUMBUS BULLINS 

No. 7619SC875 

(Filed 4 May 1977) 

1. Evidence 9 14- hospital records - privileged communication 
I n  a n  action t o  recover for  damages sustained in a n  automobile 

accident where the jury found t h a t  plaintiff was contributorily negli- 
gent in  riding with the  deiendant, knowing t h a t  defendant was intoxi- 
cated, the trial court did not e r r  in  refusing t o  allow into evidence 
the hospital emergency room record of the treatment of defendant 
driver and testimony of the attending emergency room physician, 
since the lack of any mention of intoxication in the hospital record 
was not relevant to  the  question of intoxication in this case and the 
privilege between physician and patient extends t o  entries in  hospital 
records pertaining to information obtained by the physician i n  attend- 
ing the  patient. 

2. Evidence 9 22-- testimony a t  former trial - question and answer form 
best evidence 

Where the original plaintiff and one of plaintiffs' witnesses had 
died by the time of the f i f th  trial, the trial court did not e r r  in refus- 
ing to  allow the introduction of their testimony a t  a previous trial in  
the narrat ive form t h a t  had been prepared for  a case on appeal, but 
instead properly allowed the introduction of their testimony in ques- 
tion and answer form a s  recorded in the transcript of a previous trial, 
since t h a t  was the  most accurate form of the witnesses' testimony, and 
in this case was the best evidence. 

3. Trial 9 14- reopening case for  additional evidence - discretionary 
matter 

The t r ia l  court in i ts  discretion may allow plaintiff or defendant 
t o  introduce fur ther  evidence af ter  he has rested. 
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APPEAL by plaintiffs from Lupton, Judge. Judgment en- 
tered 10 June 1976 in Superior Court, RANDOLPH County. Heard 
in the Court of Appeals 14 April 1977. 

These actions arise out of a collision by an automobile with 
a utility pole which occurred on 4 June 1966. This appeal fol- 
lows the fifth trial by jury had in the cases. For a brief history 
of the previous trials, see Maness v. Bullins, 27 N.C. App. 214, 
218 S.E. 2d 507 (1975), where Judge Morris summarized the 
prolonged litigation resulting from this incident. 

In their complaints, filed 31 October 1968, plaintiffs allege 
that the automobile was owned by defendant Clyde C. Bullins 
and operated by his son, defendant Ronald C. Bullins; that 
plaintiff Larry E. Maness was a passenger in the automobile a t  
the time of the collision and a t  that time was a minor; and that 
he was injured a s  a result of negligence on the part of defend- 
ant driver. Plaintiff Larry E. Maness asked that he be compen- 
sated for his injuries and plaintiff Daniel A. Maness, Larry's 
father, asked that he be reimbursed for medical expenses in- 
curred on behalf of his son. 

In their answers defendants deny negligence and plead con- 
tributory negligence on the part of plaintiff Larry Maness. They 
allege that prior to the collision plaintiff Larry Maness and 
defendant Ronald Bullins were riding around drinking intoxi- 
cants together; that defendant Ronald Bullins became intoxi- 
cated and that plaintiff Larry Maness continued to ride with 
him, knowing that he was intoxicated. 

Prior to the fifth trial plaintiff Larry Maness died from 
causes unrelated to this case and his administrator was substi- 
tuted as plaintiff in his action. . 

The cases were consolidated for trial. At trial the primary 
contest was on the question of contributory negligence on the 
part of plaintiff Larry Maness. The jury answered the issue of 
negligence in favor of plaintiffs but answered the issue of con- 
tributory negligence in favor of defendants. From judgment 
denying plaintiffs any recovery and taxing them with the costs, 
they appealed. 

Ottway Burton for plai~ztiff appellants. 

Coltrane and Gavin, by W. E. Gavin, for defendant ap- 
pellees. 
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BRITT, Judge. 

[I] Plaintiffs contend that the trial court erred in refusing to 
allow into evidence the hospital emergency room record of the 
treatment of defendant driver, and in refusing to allow into 
evidence certain testimony of the attending emergency room 
physician. These contentions are without merit. 

The hospital record in question was prepared by Dr. Paul 
H. Brigman very soon after the collision. It contains nothing 
relating to the patient's intoxication. Apparently, plaintiffs 
wanted to argue to the jury that the absence of any information 
in the hospital record concerning intoxication created a logical 
inference that defendant driver was not intoxicated. We do not 
think plaintiffs were entitled to introduce the record for that 
purpose. The lack of any mention of intoxication in the hospital 
record is not relevant to the question of intoxication in this 
case. Moreover, the privilege between physician and patient 
extends to entries in hospital records pertaining to information 
obtained by the physician in attending the patient. Sims v. In- 
surance Co., 257 N.C. 32, 125 S.E. 2d 326 (1962). We hold that 
the trial court properly exercised its discretion in excluding the 
record. 

The attending emergency room physician testified that he 
had no opinion as to whether defendant driver was under the 
influence of intoxicants when he was treated a t  approximately 
2:25 a.m. on 4 June 1966. PIaintiffs argue that the court erred 
in refusing to allow Dr. Brigman to testify why he did not have 
an opinion. Dr. Brigman testified for the record that he did not 
recall the details of the accident and that his only recollection 
was recorded in the hospital record. We think this evidence was 
properly excluded from the jury, especially since plaintiffs were 
not entitled to have the hospital record admitted and the doc- 
tor's statement would have led to mere speculation and con- 
jecture by the jury. The reason why Dr. Brigman had no opinion 
in this instance had no probative value and would not have been 
an aid to the jury. 

[2] At the time of the fifth trial, the original plaintiff, Larry 
Maness, and plaintiffs' witness Bertha Lee Maness had died. 
Plaintiffs contend that the court erred in refusing to allow the 
introduction of their testimony a t  a previous trial in the narra- 
tive form that had been prepared for a case on appeal. Instead, 
the trial court allowed the introduction of their testimony in 



N.C.App.1 COURT OF APPEALS 211 

Maness v. Bullins 

question and answer form as recorded in the transcript of a 
previous trial. 

We do not think the court erred in requiring the introduc- 
tion of the transcript of the deceased witnesses' prior testimony. 
The prior testimony of a witness should be presented to the jury 
in the most accurate and complete manner possible. Certainly 
the question and answer form of testimony provided by the 
transcript is the most accurate and should be introduced when 
avaiIable. Furthermore, in this case it was the best evidence. 2 
Stansbury, North Carolina Evidence (Brandis Rev. 1973), $ 190 
et seq. 

Plaintiffs next contend that the court abused its discretion 
in allowing the defendants to reopen the case after both sides 
had rested and then read into evidence certain portions of a 
transcript of the cross-examination of the deceased, Larry 
Maness. This contention is without merit. 

[3] The trial court, in its discretion, may allow plaintiff or 
defendant to introduce further evidence after they have rested. 
Rose & Day, Inc. v. Cleary, 14 N.C. App. 125, 187 S.E. 2d 359 
(1972), State v. Satterfield, 207 N.C. 118, 176 S.E. 466 (1934). 
We fail to perceive any abuse of discretion by the trial court in 
the allowance of this testimony. In fact, the plaintiffs also in- 
troduced additional evidence after the case had been reopened. 

Plaintiffs next contend that the court erred in its jury 
charge by putting undue emphasis on the defendants' evidence 
concerning the issue of the deceased plaintiff's alleged contribu- 
tory negligence. Plaintiffs also argue that the court incorrectly 
charged on the issue of contributory negligence by giving more 
stress to the contentions of defendants than to those of the 
plaintiffs. 

Obviously, the question of whether the intestate, Larry 
Maness, was contributorily negligent was a key issue in this 
case. We have carefully reviewed the charge of the court and 
conclude that it did not give undue emphasis to either the evi- 
dence or the contentions of defendants concerning the issue of 
contributory negligence. 

Plaintiffs also contend that the court erred by giving the 
jury a written memorandum of the issues in the case. This con- 
tention is without merit. 
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Plaintiffs apparently concede in their brief that this may 
not have prejudiced them. We fail to perceive any prejudice to 
the plaintiffs by the submission of the memorandum to the jury. 
In fact, we think that in a personal injury case with multiple 
issues, the submission of a written memorandum of the issues 
can be a valuable aid to the jury. 

We have carefully considered the remaining assignments of 
error and have found them to be without merit. We conclude 
that plaintiffs received a fair trial free from prejudicial error. 

No error. 

Judges PARKER and MARTIN concur. 

LEE-MOORE OIL COMPANY V. TERRANCE V. CLEARY AND WIFE, 
LYNN L. CLEARY 

No. 7611DC763 

(Filed 4 May 1977) 

Fixtures 5 2; Bailment § 1- placing tanks and pumps on store premises - 
bailment 

An agreement between plaintiff and a store owner that plaintiff 
would install gasoline pumps, underground storage tanks and an air 
compressor on the store premises for the purpose of distribution of 
plaintiff's gasoline products and that plaintiff could remove such 
equipment if the store owner stopped purchasing gasoline from plain- 
tiff created a mere bailment of the equipment; therefore, plaintiff was 
entitled to remove the equipment when defendants, who purchased the 
store after the owner's death without notice of the agreement, stopped 
buying gasoline from plaintiff, but plaintiff is liable to defendants 
for any damages to the realty caused by removal of the equipment. 

APPEAL by plaintiff from Pridgen., Judge. Judgment entered 
21 April 1976 in District Court, LEE Countly. Heard in the Court 
of Appeals 17 February 1977. 

This is a civil action brought by plaintiff Oil Company to 
recover $1,668.00 for the alleged conversion by the defendants 
of certain equipment including gasoline pumps, storage tanks, 
and an air  compressor upon the premises known as "Marley's 
Store" in Chatham County. Plaintiff alleged that there was an 
agreement with the former land owner that if the operator of 
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Marley's Store stopped purchasing gasoline from plaintiff, then 
plaintiff could remove these items of equipment from the prem- 
ises ; that defendants subsequently purchased Marley's Store and 
stopped buying gasoline from plaintiff; and that defendants 
have refused to allow plaintiff to remove the pumps, tanks, and 
air compressor. 

Defendants denied in their answer that plaintiff had en- 
tered into any agreement with the previous owner of the store 
as alleged in the complaint. They alleged that even if such an 
agreement existed, it was not binding on them since the pumps, 
tanks, and air  compressor had been affixed to the real property 
which was purchased by defendants without notice of any such 
agreement. 

Plaintiff offered evidence tending to show that i t  or its 
predecessor corporation had placed its own tanks, pumps, and 
air compressor upon the premises a t  Marley's Store; that in 
1969 i t  entered into an agreement with Junius Marley, a former 
owner of the store to install two gasoline pumps, a storage 
tank, and an air compressor; that i t  bought and installed the 
ev~ipment  and retained ownership thereof ; that Henry Kimbrell 
inherited the store upon the death of Marley and sold it to 
defendants; and that Kimbrell told defendant Terrance Cleary 
that the pumps and the tank belonged to plaintiff. Defendants 
subsequently stopped buying gasoline from plaintiff and de- 
fendants refused to allow plaintiff to remove the aforesaid items 
of fuel dispensing equipment from the premises. The storage 
tanks are buried under the ground. The gasoline pumps are 
not bolted down but rather are attached to a cement slab by 
means of an electrical hook-up and a suction line leading to the 
storage tanks. The air  compressor just sits on the ground be- 
hind the building and has an electrical connection and one air  
hose which runs through a copper tube to the front of the build- 
ing and lies "barely under the ground" and is not deeply buried. 

At the conclusion of plaintiff's evidence, the court directed 
a verdict for defendants. Plaintiff appealed. 

Gerald E. S h w ,  for the plaintiff. 

Ray F. Swain, for the defendants. 
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MARTIN, Judge. 

Plaintiff contends that the trial court erred in granting 
defendants' motion for a directed verdict. I t  argues, first of all, 
that the pumps and the air compressor were not attached to the 
realty in such a way as  to become a part of the realty. In any 
event, even if the equipment is deemed to have been annexed to 
the realty, the plaintiff argues that each item of equipment in 
question is still removable as a trade fixture. 

"The rule with respect to the right to remove trade fixtures 
which have been attached to the land is intended to cover 
those cases in which a tenant installs such fixtures for use 
during his occupancy with the understanding, express or 
implied, that they may be removed." Stephens v. Carter, 
246 N.C. 318, 320, 98 S.E. 2d 311, 312 (1957). 

Neither Kimbrell nor defendants ever occupied the land as 
tenants. The equipment was installed while Marley owned the 
real property. Plaintiff may have had the right to remove the 
equipment, pursuant to its oral agreement with Marley, while 
Marley possessed the property. However, a t  Marley's death, 
Kimbrell inherited the property and conveyed it to defendants 
by deed which contained no exceptions as to figures. 

" 'Real fixtures' consist of things, originally chattels per- 
sonal, which have been annexed to land, or to things per- 
manently attached to land, by the owner of the chattels 
or with his assent, and with the intention to make the 
annexation permanent. All other annexations are 'personal 
fixtures.'" Webster, Real Estate Law in North Carolina, 
$ 12, page 16. 

In the absence of clear evidence indicating a contrary in- 
tention, i t  is presumed in this State that an owner-vendor who 
has attached an item of personalty to his own land intends to 
make i t  a real fixture. Thus, the vendee of the real property 
will be entitled to have i t  conveyed to him by deed pursuant to 
the contract as  a part of the realty. Webster, supra, $ 18, page 
22. However, in the instant case, the question of title does not 
arise between vendor and vendee. The agreement that the plain- 
tiff would install the equipment on the premises of Marley's 
Store for purpose of distribution of plaintiff's products created 
a mere bailment of the equipment. 
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A case almost identical to this case is Star~dard Oil Co. o f  
New York  v. Dolgi~z, 95 Vt. 414, 115 Atl. 235 (1921). There 
plaintiff had entered into a written lease with Healy and Allen, 
which provided, among other things, that the title to the gas 
tank in question would remain in plaintiff but Healy and Allen 
could use i t  for a nominal rent in handling plaintiff's petroleum 
products. The tank was installed in a shallow excavation and 
dirt filled in over the tank to lessen fire hazard and protect the 
tank. Healy acquired Allen's interest in the premises and then 
conveyed the premises to defendant without reserving the tank. 
Defendant refused to allow plaintiff to remove the tank and 
plaintiff brought an action in replevin. The trial court 
rendered judgment for plaintiff and the Supreme Court af- 
firmed, saying : 

"As between the parties to the lease, its character and 
ownership remained unchanged. The plaintiff has never 
parted with its title or consented to a change in the charac- 
ter of the property, unless such a result follows from the 
method of installation and subsequent conveyance of the 
real estate. The rule of law governing such cases is easily 
stated, though not always easily applied. I t  is this: The 
annexation by a bailee to his own real estate of personal 
property bailed, with or without the knowledge and consent 
of the bailor, does not change the character of the property, 
and the bailor may recover i t  of the bailee's grantee, even 
though the latter be an innocent purchaser, unless the an- 
nexation is of such a character that the identity of the 
chattel is thereby lost, and it cannot be removed without 
substantial injury to itself or the real estate. The purpose 
and intention of the installation are incidentally involved, 
but the ultimate tests are as above stated. . . . 
. . . If the identity of the property is lost, as where bricks 
are built into a building, stone laid in a wall or walk (cita- 
tions omitted), i t  becomes a part of the real estate. In 
determining this question, the intention of the party in 
making the attachment and the damage involved in its 
removal are for consideration." Standard Oil Co. o f  New 
York  v. Dolgin, supra at 415, 115 Atl. a t  236. 

The court further affirmed the trial court in submitting to 
the jury an issue on the amount of damages to which defendant 
was entitled as  the result of removing the tank from the excava- 
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tion made when i t  was installed. The case of Stephens v. Carter, 
supra, cited by defendant in his brief is clearly distinguishable 
on its facts. 

We hold that plaintiff is entitled to remove the tank in 
question but is liable to defendant for such damages as the jury 
might find defendant sustained in its removal. The same prin- 
ciple is equally applicable to the pumps and compressor. 

Plaintiff seeks damages for the conversion of its property 
by defendant in refusing to allow plaintiff to remove the items 
sought to be recovered. It is entitled to those damages, if any 
there be. 

Reversed and remanded. 

Judges MORRIS and VAUGHN concur. 

STATE OF NORTH CAROLINA v. LARRY RAVON FLEMING 

No. 7614SC865 

(Filed 4 May 1977) 

1. Criminal Law 9 162.6- objection on specific ground - review on appeal 
When a specific objection to evidence is made, the competency of 

the evidence will be determined on appeal solely on the basis of the 
ground specified, and the existence of another ground for objection 
is irrelevant for purposes of review unless the evidence is completely 
without purpose; however, the rule does not apply when the evidence 
is rendered incompetent by statute, and defendant could properly raise 
a violation of G.S. 8-54 for the first time on appeal. 

2. Criminal Law 1 162.6- portions of evidence inadmissible - general ob- 
jection insuf ficient 

Even if the introduction of portions of defendant's transcript 
from a former trial constituted a violation of G.S. 8-54, there were 
other portions which were properly admissible into evidence; therefore, 
since defendant failed to object to the specific parts of the transcript 
which were incompetent, he could not complain on appeal of their 
admission. 

APPEAL by defendant from Lee, Judge. Judgment entered 
12 April 1976 in Superior Court, DURHAM County. Heard in the 
Court of Appeals 6 April 1977. 
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Defendant was charged by indictment in proper form with 
armed robbery and entered a plea of not guilty. A jury con- 
victed defendant on the charge, and judgment was entered 
thereon sentencing him to imprisonment for a term of 25 years. 

The State introduced evidence which tended to show the 
following: On 3 April 1973, Martin Mangum and Charles Bailey 
were employed as sales clerks a t  the Durham County A.B.C. 
Store # 4. At approximately 8:45 p.m., defendant entered the 
store with Clintes Evoner Person and asked for a bottle of 
dark rum. Mangum left his sales window, picked up the rum 
and returned to a vacant sales widow, whereupon he saw 
defendant holding a gun. Defendant ordered Mangum to return 
to his own window, and Mangum complied. Person was waiting 
a t  Mangum's window and held a gun on the counter. He in- 
structed Mangum, "Empty your register and put it in a bag." 
Mangum removed approximately $390 from the cash register 
and gave i t  to Person. Before leaving the A.B.C. store, Person 
warned Mangum that "if you ever identify me you are dead." 
Investigating officers subsequently discovered a latent finger- 
print and palm print on the counter and identified them as 
matching those of Person. Mangum did not identify defendant 
as one of the robbers for some months until he saw defendant 
testify a t  another trial as an alibi witness for Person. 

Claudia Johnson, who was acquainted with both defendant 
and Person, went to the A.B.C. Store # 4 a t  approximately 
8:45 p.m. on 3 April 1973. As she approached the door, she 
recognized defendant standing a t  the counter and holding a 
gun. She also saw Clintes Person standing in the store beside 
defendant. Person turned and saw Johnson staring a t  him, and 
she fled. 

Defendant called Detective Lorenzo Leathers of the Dur- 
ham Police Department. He testified, inter alia, that Mangum 
picked defendant's photograph out of a group of 30-50 others 
and identified defendant as one of the men that robbed the store. 
Soon thereafter, defendant was put in a lineup a t  which time 
Bailey failed to identify defendant. Mangum did not attend the 
lineup, and charges against defendant were subsequently 
dropped. Defendant was not arrested until the summer of 1973 
soon after he testified on behalf of Person, who was on trial for 
the robbery of a gas station which occurred the same night as 
the robbery of the A.B.C. store. 
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In rebuttal, the State introduced, over objection, the tran- 
script of defendant's testimony at Person's trial. In it, defend- 
ant testified that he was with Person on the night of 3 April 
1973; that they spent the evening playing cards at the house 
of a friend; that he had been arrested for the robberies of the 
A.B.C. store and the gas station; that he was not identified in 
subsequent lineups and was thereafter released from custody on 
the charges ; and that he had previously served an active prison 
sentence for " [s] omething about receiving stolen goods or 
something." 

Other relevant facts are set out in the opinion below. 

Attorney General Edmisten, by Associate Attorney N o r m  
S. Harrell, for the State. 

N o r m  E. Williams and Kenneth B. Oettinger for defend- 
ant appellant. 

MORRIS, Judge. 

Defendant raises seven assignments of error but argues 
only two of them on appeal. He contends that the trial judge 
erred in admitting into evidence the transcript of defendant's 
testimony in the trial of Clintes Person and in subsequently 
overruling his motion to dismiss. 

As a general rule, where a defendant testifies as a witness 
a t  a judicial proceeding, his testimony is admissible against him 
in a subsequent criminal trial. State v. Farrell, 223 N.C. 804, 
28 S.E. 2d 560 (1944) ; State v. Burnett, 184 N.C. 783, 115 
S.E. 57 (1922) ; State v. Simpson, 133 N.C. 676, 45 S.E. 567 
(1903). Defendant argues, however, that because of the tran- 
script " . . . contained statements and admissions by the defend- 
ant that he had been arrested and accused of another unrelated 
armed robbery, had previously been convicted of other crimes, 
had served an active prison sentence or sentences and con- 
tained statements by the district attorney which insinuated that 
the defendant had been one of the parties involved in the armed 
robbery which is the subject of the case a t  bar," i t  was there- 
fore incompetent a t  his own trial. We cannot agree. 

Following defendant's objection to the introduction of the 
transcript, counsel for defendant and the State approached the 
bench at which time the court asked defendant's attorney to 
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state the basis for his objection. Counsel told the court that 
the grounds for his objection were that the admission of the 
former testimony would violate defendant's constitutional right 
against self-incrimination. The district attorney asked defense 
counsel if self-incrimination was the sole basis for the objection 
and was informed that i t  was. The record states "[tlhat a t  the 
bench there was no discussion whatsoever with the district attor- 
ney or the defendant's attorney about the fact that the tran- 
script sought to be entered into evidence contained some 
reference to defendant's prior criminal activity." 

[I] It is well settled in North Carolina that when a specific 
objection to evidence is made, the competency of the evidence 
will be determined on appeal solely on the basis of the ground 
specified. The existence of another ground for objection is 
irrelevant for purposes of review unless the evidence is com- 
pletely without purpose. State v. Comell, 281 N.C. 20, 187 S.E. 
2d 768 (1972) ; Pratt  v. Bishop, 257 N.C. 486, 126 S.E. 2d 597 
(1962) ; State v. Westmoreland, 181 N.C. 590, 107 S.E. 438 
(1921). But the rule does not apply when the evidence is ren- 
dered incompetent by statute. Glenn v. Smith, 264 N.C. 706, 142 
S.E. 2d 596 (1965). Thus, defendant may properly raise a viola- 
tion of G.S. 8-54 for the first time on appeal. 

[2] However, even assuming arguendo that the introduction of 
portions of the transcript constitute a violation of G.S. 8-54, 
there were other portions which were properly admissible into 
evidence. State v. Farrell, supra. Defendant did not specify the 
objectionable portions. A general, broadside objection should 
be overruled if any part of the evidence is admissible. Pratt  v. 
Bishop, supra. 

"The rule is well settled that general objections will not be 
entertained if the evidence consists of several distinct parts, 
some of which are  competent and others not. In such case 
the objector must specify the grounds of the objection, 
and it must be confined to the incompetent evidence. Un- 
less this is done he cannot afterwards single out and assign 
as error that part of the evidence which was incompetent." 
State v. Hill, 6 N.C. App. 365, 368, 170 S.E. 2d 99, 101 
(1969). 

Since defendant failed to object to the specific parts of the 
transcript which were incompetent, he may not now complain 
of their admission. These assignments are overruled. 
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No error. 

Judges HWRICK and ARNOLD concur. 

EARNEST D. POTEAT, ADMINISTRATOR OF THE ESTATES OF ROBERT C. 
POTEAT, DECEASED, AND JANICE M. POTEAT, DECEASED V. SOUTHERN 
RAILWAY CO., WILLIAM E. ALLEN JR., AND FREDERICK A. 
THOMASSON 

No. 7618SC860 

(Filed 4 May 1977) 

Venue § 8- motion for venue change-answer as prerequisite 
The trial court had no authority to entertain a motion under 

G.S. 1-83 (2) for a change of venue to promote the convenience of wit- 
nesses and the ends of justice prior to the time an answer was filed 
in the case. 

APPEAL by plaintiff from McConnell, Judge. Order entered 
8 September 1976 in Superior Court, GUILFORD County. Heard 
in the Court of Appeals 13 April 1977. 

This is  a civil action wherein the plaintiff, Earnest D. Po- 
teat, administrator of the estates of Robert C. Poteat and 
Janice M. Poteat, seeks to recover damages from the defendants, 
Southern Railway Co., a Virginia Corporation, William E. Allen, 
Jr., and Frederick A. Thomasson, residents of Rowan County, 
North Carolina, for  the wrongful death of Robert C. Poteat and 
Janice M. Poteat, allegedly resulting from a collision in Rock- 
ingham County between an automobile in which the deceased 
were passengers and a train owned by defendant Southern 
Railway Co. and operated by its employees, defendants Allen 
and Thomasson, within the scope of their employment. 

In  his complaint plaintiff alleged that  defendant Southern 
Railway "is domesticated in North Carolina, and maintains an 
affice in Greensboro, North Carolina." 

Defendants did not file answer, but moved that  venue be 
changed from Guilford to Rockingham County. In support of 
their motion defendants offered the affidavit of their attorney 
that  most of the witnesses involved were residents of Rocking- 
ham County and that  he intended to  request a jury view of the 
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scene of the accident in Rockingham County. Plaintiff re- 
sponded with affidavit to the effect that the road from his home 
in Virginia to Greensboro is superior to the road to Wentworth 
and that he "would find it much more convenient and helpful if 
this matter were tried in Greensboro rather than in Wentworth, 
North Carolina." 

On 8 September 1976 the court entered the following order: 

"THIS CAUSE being heard by the undersigned Judge of 
Superior Court on motion of Defendants for change of 
venue, and it appearing to the Court that the plaintiff is a 
citizen and resident of Henry County, Virginia, and that 
the defendant Southern Railway Company is a railroad cor- 
poration and that the two individual defendants are em- 
ployees of Southern Railway Company; and it further 
appearing to the Court that the accident the subject of this 
action arose in Rockingham County, North Carolina, and 
that G.S. 1-81 makes Rockingham County the proper county 
for the trial of this action; and it further appearing to 
the Court that with the exception of the parties and other 
employees of defendant railroad all presently known wit- 
nesses are residents of Rockingham County and that the 
convenience of the witnesses and the ends of justice will be 
promoted .by removing the venue of trial of this action from 
Guilford County to Rockingham County and that the motion 
should be ALLOWED ; 

"IT IS THEREFORE ORDERED that this action be trans- 
ferred to the Superior Court of Rockingham County, North 
Carolina." 

Plaintiff appealed. 

Turner, Enochs, Foster & Burnley by James H. Burnley 
ZV for plaintiff appellant. 

Griffin, Post, Deaton & Horsley by Hugh P. Griffin, Jr., 
Peter M. McHugh, and William F. Horslcy for defendant ap- 
pellees. 
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HEDRICK, Judge. 

G.S. 1-83 in pertinent part  provides 

"The court may change the place of trial in the following 
cases : 

(1) When the county designated for that purpose is 
not the proper one. 

(2) When the convenience of witnesses and the ends 
of justice would be promoted by the change." 

The plaintiff in the present case designated Guilford 
County as the place of trial. In his order changing the place 
of trial, Judge McConnell declared that " . . . Rockingham 
County [is] the proper county for the trial of this action . . . . 7 9  

While the record may support the court's conclusion that Rock- 
ingham County is a proper venue, this conclusion does not sup- 
port the order removing the case under G.S. 1-83 ( I ) ,  since the 
court did not find or conclude that Guilford County was not a 
proper place of trial. Indeed, on the record before us, Guilford 
County is a proper place of trial whether venue is determined 
under G.S. 1-81 or G.S. 1-82. 

 he trial court clearly has authority to change the place 
of trial of an action pursuant to the provisions of G.S. 1-83(2) 
to promote the convenience of witnesses and the ends of jus- 
tice. However, our courts have consistently held that the court 
has no authority to entertain a motion under this section of the 
statute until an answer has been filed. Thompson v. Horrell, 
272 N.C. 503, 158 S.E. 2d 633 (1968) ; Lowther v. Wilson, 257 
N.C. 484; 126 S.E. 2d 50 (1962) ; Indemnity Co. v. Hood, Cornr., 
225 N.C. 361, 34 S.E. 2d 204 (1945). Although this rule has 
been characterized as "hypertechnical," 1 McIntosh, North 
Carolina Practice and Procedure, § 834, n. 32 (Supp. 1970), we 
feel compelled to follow the rule and hold Judge McConnell erred 
in allowing defendants' motion for a change of venue to promote 
the convenience of witnesses and the ends of justice, since no 
answer has been filed in this case. 

For the reasons stated the order appealed from is 

Reversed. 

Judge MORRIS and ARNOLD concur. 
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STATE OF NORTH CAROLINA v. BILLY BOOKER 

No. 7615SC864 

(Filed 4 May 1977) 

Criminal Law § 7.1- entrapment - insufficiency of evidence - instruc- 
tions surplusage 

In  a prosecution for possession of marijuana for the purpose of 
sale and sale of marijuana, evidence was insufficient to raise an issue 
of entrapment where i t  showed a t  most that  an officer afforded de- 
fendant the opportunity to commit the offenses charged in that  the 
officer provided the money to purchase the drugs and loaned defend- 
ant  his car  to get the drugs; therefore, the trial court's instructions 
with respect to entrapment were mere surplusage and could have in no 
way prejudiced the defendant. 

APPEAL by defendant from Tillery, Judge. Judgment en- 
tered 20 May 1976 in Superior Court, ALAMANCE County. Heard 
in the Court of Appeals 6 April 1977. 

Defendant, Billy Booker, was charged in a two-count bill of 
indictment, proper in form, with the felonious possession of 
marijuana for the purpose of sale and delivery and with the sale 
of marijuana to State ABC Officer, J. W. Leonard. Upon the de- 
fendant's plea of not guilty the State offered evidence tending 
to show the following: 

On 31 January 1976 State ABC Officer, J. W. Leonard, 
and Ivan Chatman went to defendant's house in Burlington, 
North Carolina, where Leonard asked defendant if defendant 
could sell him some heroin and marijuana. Defendant stated that 
he knew where he could get some marijuana. Defendant directed 
Officer Leonard to give him $20 and told him that he would 
return in 15 to 20 minutes. Defendant returned 15 to 20 minutes 
later and gave Leonard a clear plastic bag containing marijuana 
and two tablets of Phencyclidine along with two dollars' change. 

Defendant offered evidence tending to show the following: 

On 31 January 1976 Leonard and Chatman, whom defend- 
ant did not know, came to his house and Leonard asked him if 
he could get him some marijuana. Defendant stated that he did 
not know because the town was "pretty dry." Leonard kept in- 
sisting that he needed some drugs, and defendant "kept telling 
him that he did not know where any was because the town was 
pretty dry and he had been all over town trying to find some 
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himself" for his personal use. Leonard stated he needed some 
because he just got out of jail and his mother had just died. 
Chatman stated that he was a junkie and needed some heroin or 
something. After they talked for 15 to 20 minutes, defendant 
finally agreed to t ry  to find some of the drugs Leonard and 
Chatman wanted. Leonard gave defendant $20 to cover the pur- 
chase and loaned defendant his car. Defendant returned later 
with the drugs. Defendant had not ever sold any drugs before 
31 January 1976. 

Defendant was found guilty as charged and from a judg- 
ment imposing a prison sentence of five years, he appealed. 

Attorney General Edmisten by Associate Attorney Jesse C. 
Brake for the State. 

Allen, Allen, Walker & Wash b w n  by Kent Washburn for  
defendant appellant. 

HEDRICK, Judge. 

Defendant's first assignment of error relates to the exclu- 
sion of certain testimony relating to the manner in which the 
undercover agent in this case had conducted himself in other 
similar drug arrests. Since the answers to the questions were 
not preserved for the record, we are unable to say whether 
the exclusion of the evidence is prejudicial. 4 Strong, N. C. 
Index 3d, CriminaI Law 5 169.6 (1976). Furthermore, a careful 
examination of each exception upon which this assignment of 
error is based reveals that each question called for irrelevant 
testimony. 

Defendant's remaining assignments of error relate to the 
trial judge's instructions to the jury on the defense of en t rap  
ment and his failure to dismiss the action because the defense 
of entrapment was established as a matter of law. 

Entrapment with respect to a particular crime exists when 
the intent to commit that crime originates from the inducement 
of a law enforcement officer or his agent, and the defendant 
would not have committed the crime but for such inducement. 
State v. Burnette, 242 N.C. 164, 87 S.E. 2d 191 (1955) ; State 
v. Stanback, 19 N.C. App. 375, 198 S.E. 2d 759 (1973) ; cert. 
denied, 284 N.C.  258, 200 S.E. 2d 658 (1973) ; cert. denied, 415 
U.S. 990, 39 L.Ed. 2d 887, 94 S.Ct 1589 (1974). However there 
is no entrapment when the officer merely affords the defendant 
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the opportunity to commit the crime. State v. Stanback, supra; 
State v. Hendrix, 19 N.C. App. 99, 197 S.E. 2d 892 (1973). 

"Mere initiation, instigation, invitation, or exposure to 
temptation by enforcement officers is not sufficient to es- 
tablish the defense of entrapment, it being necessary that 
the defendants would not have committed the offense except 
for misrepresentation, trickery, persuasion, or fraud." 

4 Strong, N. C. Index 3d, Criminal Law 5 7, p. 45 (1976). 

The evidence of the defendant in the present case, in our 
opinion, is not sufficient to raise an issue of entrapment. The 
evidence a t  most shows that the officer afforded the defendant 
the opportunity to commit the offenses. The fact that the offi- 
cer provided the money to purchase the drugs and loaned de- 
fendant his car to go get the drugs is not sufficient evidence 
to show inducement on the part of the officer. The court's in- 
structions with respect to entrapment, therefore, were mere 
surplusage and could have in no way prejudiced the defendant. 
State v. Ripbee, 285 N.C. 708, 208 S.E. 2d 656 (1974). 

No error. 

Judges BRITT and ARNOLD concur. 

STATE OF NORTH CAROLINA v. DANNY MONTGOMERY 

No. 7614SC868 

(Filed 4 May 1977) 

1. Criminal Law fj 76.10- guilty plea - confession admitted - admissi- 
bility properly raised on appeal 

Defendant's argument that  the trial judge erred in refusing to 
grant  his motion to suppress his statements of confession could prop- 
erly be made on appeal, though defendant entered a plea of guilty to 
the charge and never denied guilt. G.S. 15A-979(b). 

2. Criminal Law § 75.4- confession without counsel - naiver of right by 
defendant 

Evidence was sufficient to support the trial judge's findings that  
defendant understood and waived his right to have counsel present 
during interrogation. 
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APPEAL by defendant from Canaday, ?Judge. Judgment en- 
tered 7 June 1976 in Superior Court, DURHAM County. Heard 
in the Court of Appeals 6 April 1977. 

On 22 November 1975, defendant was arrested for the 
armed robbery of two persons and taken to police headquarters 
in Durham. Detectives read to him the so-called Miraada card 
then in use by the Durham Police Department which purported 
to list and explain the defendant's pertinent constitutional 
rights. After acknowledging that he understood his rights and 
after signing a written waiver, defendant confessed to the 
armed robbery. Later, on 2 February 1976, defendant moved to 
suppress these statements on the ground that  he had not know- 
ingly and voluntarily waived his right to have counsel present 
during questioning. A hearing was held on this motion, and, 
after taking evidence, the court entered an order denying the 
motion, which was supported by written findings of fact. De- 
fendant came to trial on 16 March 1976, and a t  this time he 
pled guilty to the offenses charged. He was sentenced to from 
eight to ten years in prison. 

Attorney General Edmnisten, by Assistant Attorney General 
Claude W.  Harris, for the State. 

Paul, Rowan & Galloway, by  Karen Bethea Galloway, for 
defendant appelhnt. 

ARNOLD, Judge. 

[I] Refusal by the trial judge to grant defendant's motion to 
suppress his statements of confession is assigned as error. De- 
fendant entered a plea of guilty to the charge and he has never 
denied guilt. However, his argument is properly raised by this 
appeal. 

"An order finally denying a motion to suppress may be 
reviewed upon an appeal from a judgment of conviction, 
including a judgment entered upon a plea of guilty." G.S. 
15A-979 (b) . 

[2] Defendant contends that he did not understand his right 
to have counsel present during interrogation, and that therefore 
this right was not knowingly and voluntarily waived. He asserts 
that  the Miranda card which was read to  him by the officers 
contained an incorrect implication that counsel would not be 
appointed fo r  him until his trial. 
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At the hearing on the motion to suppress, the officer who 
questioned defendant testified that he twice read defendant his 
constitutional rights as declared in Mirawda from the card which 
defendant asserts to be defective. However, the record reveals 
that the officer testified he thereafter gave defendant further 
warnings : 

" . . . then I went back to him [defendant] and explained to 
him that he had the right to have a lawyer present before we 
asked him any questions and if [he] could not afford to 
hire one, one would be appointed for him before any ques- 
tions would be asked. He said he understood." 
The judge at the hearing on the motion to suppress evi- 

dence is the finder of fact. G.S. 15A-977(d). He must make 
written findings of fact and conclusions of law. G.S. 158-977 (f)  . 
In this case the judge made written findings and conclusions. 
Among these findings the judge found that all of defendant's 
evidence that he misunderstood his rights was unworthy of 
belief. Moreover, testimony of the police officer as hereinbefore 
set forth supports the finding that defendant was advised of 
his right to have appointed counsel present when he was ques- 
tioned and that "defendant stated . . . that he did not want his 
appointed counsel present." Evidence supports the judge's find- 
ings, and these findings are binding on appeal. Stale v. Arring- 
ton, 27 N.C. App. 664, 219 S.E. 2d 791 (1975). 

Defendant's contention that the judge erred in failing to 
make express findings that defendant knowingly and intelli- 
gently waived his rights is also unfounded. Findings by the 
judge set forth defendant's assertions that he misunderstood his 
rights and that he would not have confessed if he had under- 
stood them. The judge specifically found that there was no 
evidence worthy of belief to support a finding of fact in defend- 
ant's favor as to either of these assertions. This amounts to a 
finding that defendant understood his rights and knowingly 
waived them. The judge also found that the officers did not 
coerce defendant into confessing or induce him to do so with 
promises of leniency. This amounts to a finding that defend- 
ant's confession was voluntary. 

The order denying defendant's motion to suppress is 

Affirmed. 

Judges MORR~S and HEIYRICK concur. 
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STATE OF NORTH CAROLINA v. ALBERT REID GREENE 

No. 7625SC919 

(Filed 4 May 1977) 

1. Criminal Law 3 146.4- constitutionality of statutes - failure to raise 
question in trial court 

The constitutionality of statutes allegedly violated by defendant 
will not be considered on appeal where the question of the constitu- 
tionality of the statutes was not raised in the trial court. 

2. Criminal Law 5 102.9- district attorney's jury argument 
The trial court did not e r r  in overruling defendant's objection 

made when the district attorney pointed his finger a t  defendant dur- 
ing his jury argument and asked the jury to observe the size and 
build of defendant and to recall the size and age of the State's fifteen- 
year-old witness, since the district attorney did not characterize de- 
fendant, and the argument was relevant in view of defendant's attack 
on the credibility and demeanor of the State's witness. 

APPEAL by defendant from Thor~zburg,  Judge. Judgment 
entered 27 July 1976, in Superior Court, CALDWELL County. 
Heard in the Court of Appeals 12 April 1977. 

Upon pleas of not guilty defendant was tried upon charges 
of felonious (1) breaking and entering and (2) larceny. 

The State's evidence tended to  show that  on 15 April 1976 
defendant and Darrell Church, a 15-year-old boy who testified 
under subpoena for the State, broke into the home of Wayne 
Story in rural Caldwell County while Story was away and 
stole his collection of rifles, shotguns, and handguns having a 
value of $1,375.00. They hid the weapons in the woods behind 
the Story house. The weapons were found there by law officers 
the following day, after  they talked to Church. 

Defendant did not offer evidence. 

Defendant was found guilty a s  charged and appealed from 
the judgment imposing consecutive sentences to imprisonment. 

Attorney General Edmisten by  Special Deputy Attorney 
General John R. B. Matthis and Associate Attorney Acie L. 
Ward for  the State. 

Bryce 0. Thomas, Jr. f o r  defendant appellant. 
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CLARK, Judge. 

The defendant contends that G.S. 14-72(b) (2) and G.S. 
14-54(a) are unconstitutional in that the two statutes elevate 
the crimes from misdemeanors to felonies in violation of the 
due process and equal protection clauses of the Federal Consti- 
tution and the State Constitution. G.S. 14-72 (b) (2) makes the 
crime of larceny a felony if committed pursuant to a breaking 
or  entering. G.S. 14-54(a) makes breaking or entering a felony 
if done "with intent to commit any felony or larceny 
therein . . . . 9 ,  

It does not appear from the record on appeal that this ques- 
tion of constitutionality was raised in the trial court. When the 
State concluded its evidence and rested, defense counsel an- 
nounced that he would "like to make the motions a t  this time." 
The motions, whatever they were, were denied. 

The procedure for raising the question is found in G.S. 
15A-954(a) (1) and (c),  which provide that a motion to dis- 
miss on the ground that the statute alleged to have been vio- 
lated is unconstitutional on its face or as applied to the 
defendant may be raised a t  any time in the trial court. Though 
the motion may be made a t  any time, if made and heard before 
trial under G.S. 158-952, an unnecessary trial may be avoided. 
If the motion is based on unconstitutionality of the statute on 
its face, hearing would be limited to a consideration of the 
record and the questioned statute. See State v. Lee, 277 N.C. 
242, 176 S.E. 2d 772 (1970). If the motion is based on unconsti- 
tutionality of the statute as applied to the defendant, an eviden- 
tiary hearing may be necessary for the purpose of determining 
its discriminatory application to the defendant. See Mobile Home 
Sales v. Tondinson, 276 N.C. 661, 174 S.E. 2d 542 (1970). 

[I] It does not appear that defendant raised in the trial court 
the question of the constitutionality of the cited statutes, but 
appears that the question was raised for the first time on ap- 
peal. Ordinarily, an appellate court will not pass upon a con- 
stitutional question which was not raised and passed upon in 
the court below. State v. Jones. 242 N.C. 563, 89 S.E. 2d 129 
(1955) ; N.C.R. App. P. 10; 1 Strong, N. C. Index, Appeal and 
Error 5 3 (3d ed. 1976) ; 16 C.J.S., Constitutional Law 96 
(1956). Since the question of the constitutionality of the stat- 
utes, G.S. 14-72 (b) (2) and G.S. 14-54 (a) ,  was not raised in the 
trial court, we decline to pass upon the question on this appeal. 
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[2] During his argument to the jury, the District Attorney 
pointed his finger at  the defendant and asked the jury to look 
a t  the defendant, to observe his size and build, and to recall the 
size and age of the witness Church. Defendant's objection was 
overruled. I t  was stipulated that defense counsel argued to the 
jury that Church's demeanor was that of one lying and that 
the District Attorney argued that Church's demeanor was that 
of one afraid to testify. It is the general rule that argument to 
the jury must be supported by the evidence. State v. Crazuford, 
29 N.C. App. 487, 224 S.E. 2d 680 (1976). The District Attor- 
ney should not make characterizations of a defendant which 
are  intended to prejudice him in the eyes of the jury when there 
is no evidence from which such characterization may legiti- 
mately be inferred. State v. Britt, 288 N.C. 699, 220 S.E. 2d 
283 (1975). But in the case before us the jury had the oppor- 
tunity to observe the size and build of the defendant who was 
present during trial ; the District Attorney limited his argument 
to these physical characteristics without characterizing the de- 
fendant. The argument was relevant in view of the attack on 
the credibility and demeanor of the State's witness. We find 
no abuse of discretion by the trial court in overruling defend- 
ant's objection to this argument. 

We find that defendant had a fair trial, free from prej- 
udicial error. 

No error. 

Chief Judge BROCK and Judge VAUGHN concur. 

BILLY RAY SWEAT, SR. v. MARY ANN BEESON SWEAT 

No. 7621DC824 

(Filed 4 May 1977) 

Divorce and Alimony 5 18.9- alimony pendente lite - opportunity to show 
living expenses 

The trial court properly denied defendant's motion to set aside an 
alimony pendente lite order on the ground that he was not given the 
opportunity to present evidence of his living expenses where the court 
found that defendant was present in court with his attorney at the 
alimony pendente lite hearing and could have presented evidence of his 
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living expenses, and that  the court considered living expenses in enter- 
ing the order although no evidence was presented with respect thereto. 

APPEAL by plaintiff from Yeager, Judge. Judgment entered 
29 July 1976 in District Court, FORSYTH County. Heard in the 
Court of Appeals 17 March 1977. 

Plaintiff filed this divorce proceeding seeking a divorce 
from defendant on the grounds of one year's separation. In her 
answer, defendant raised defenses and asked that plaintiff be 
denied a divorce and thak she be granted alimony pendente lite, 
permanent alimony, and attorney's fees. 

On 9 March 1976, a hearing was held on defendant's re- 
quest for alimony pendente lite. An order was entered on 17 
March which directed plaintiff to pay defendant $50 per week 
as  alimony pendente lite. On 26 March, plaintiff moved to set 
aside the order of 17 March and to present additional testimony 
as to his living expenses. Defendant moved to hold plaintiff in 
contempt for his failure to make alimony payments pursuant 
to the 17 March order. Both parties' motions were heard to- 
gether, and on 29 July 1976, the trial judge denied plaintiff's 
motion to set aside the previous order and held plaintiff in con- 
tempt. Plaintiff appealed from the order of 29 July. 

Other relevant facts are set out in the opinion below. 

H. Glenn Pettyjohn for  plaintiff appellant. 

Wilson and Morrow, by Harold R. Wilson, for defendant 
appellee. 

MORRIS, Judge. 

In his sole assignment of error, plaintiff contends that the 
trial judge erred in entering the order of 17 March on the 
grounds that ". . . plaintiff had no opportunity to present evi- 
dence of his expenses, debts and other support obligations, and 
that the court's order required the plaintiff to pay to the de- 
fendant alimony grossly in excess of the defendant's expenses." 
Thus, plaintiff's only assignment relates to the order of 17 
March although this appeal is from the 29 July order. 

Although the order about which plaintiff appellant com- 
plains was entered on 17 March 1976, the record indicates that 
the hearing was held on 9 March 1976, and only the testimony 
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of defendant appellee is included in the record. The order of 
the court, however, recapitulated some of the testimony of the 
plaintiff given a t  the hearing. The court found, from the evi- 
dence presented, that plaintiff was and had been employed as 
a driver for Anchor Motor Freight, Inc. ; that during the year 
1975 his earnings were in excess of $14,000; that for the week 
preceding the hearing he had an income in excess of $460. No 
exception was taken to those findings. The court further found 
that plaintiff did not present any evidence concerning his living 
expenses, but despite the lack of evidence, the court had taken 
into consideration the fact that plaintiff did have living ex- 
penses. Plaintiff, on this appeal, has excepted to that finding. 
In his motion to set aside the judgment, plaintiff noted that a t  
the hearing, before presenting evidence of living expenses, he 
argued to the court that the defendant was not a dependent 
spouse, but the court overruled the argument and entered an 
order requiring plaintiff to pay defendant $50 per week ali- 
mony pendente lite. He further noted that his counsel had no 
time within which to present the necessary evidence because of 
the necessity of his appearing in Superior Court. However, the 
record does not disclose any request for a continuance nor any 
exception to the entry of the order. 

The order entered upon the motion to set aside contains the 
following : 

"THIS CAUSE coming on to be heard and being heard be- 
fore the undersigned, Judge Presiding over the District 
Court Division of the General Court of Justice of Forsyth 
County, North Carolina, a t  2:00 p.m., on the 27th day of 
July, 1976, upon motion of the defendant for the plaintiff 
to appear and show cause as to why he should not be pun- 
ished as for contempt of court and upon motion of the 
plaintiff that the order entered in this cause on March 17, 
1976, be set aside and that he be able to present additional 
evidence and testimony as to his expenses; 

And it appearing to the court and the court finds that this 
cause was continued from July 8, 1976, a t  2:00 p.m., until 
Tuesday, July 27, 1976, a t  2:00 p.m., and that said plain- 
tiff and his counsel had notice of said hearing; 

And i t  further appearing to the court and the court finds 
that the defendant and her attorney, Harold R. Wilson, 
were present in court upon the calling of this case for the 
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purpose of hearing said motions and that neither the plain- 
tiff nor his attorney was present in court and that no one 
had informed the court as to why they were not present 
for the hearing of said motions ; 

And it further appearing to the court and the court 
finds that on the defendant's original motion for alimony 
pendente lite the plaintiff was present in court with his 
counsel and the defendant was present in court with her 
counsel and a full hearing was conducted on said motion 
for alimony pendente lite and that the plaintiff and de- 
fendant both had ample opportunity to produce and present 
evidence they deemed necessary a t  said hearing;" 

No exception was taken to these findings. Plaintiff did except 
to the finding that the court, in entering the 17 March order, 
considered living expenses although no evidence was presented 
with respect thereto. 

It seems abundantly clear that plaintiff was given every 
opportunity to present any and all evidence he had with re- 
spect to his living expenses. He comes too late a t  this point to 
complain about the lack of such evidence. Perhaps a t  the trial 
to determine permanent alimony he will not be so remiss. 

Affirmed. 

Judges VAUGHN and MARTIN concur. 

STATE OF NORTH CAROLINA v. DONALD LEE BROTHERS 

No. 769SC870 

(Filed 4 May 1977) 

Criminal Law 8 166- necessity for argument in brief 
A question must be presented and argued in the brief in order to 

obtain appellate review of it. Rule 28 (a) ,  Rules of Appellate Procedure. 

APPEAL by defendant from Braswell, Judge. Judgment en- 
tered 22 July 1976 in Superior Court, PERSON County. Heard in 
the Court of Appeals 6 April 1977. 
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Defendant was tried upon charges of (1) felonious break- 
ing and entering and (2) felonious larceny. He was found 
guilty by the jury of felonious breaking and entering and sen- 
tenced to a term of seven years as a committed youthful 
offender. 

Attorney General Edmisten, by Associate Attorney Rich- 
ard L. Griffin, for the State. 

Walter Ray Vernon, Jr., for the defendant. 

BROCK, Chief Judge. 

Defendant groups six assignments of error in the record 
on appeal. Two of these assignments of error are restated in 
defendant's brief as  questions. However, defendant presents no 
argument and authority upon which he relies. 

Rule 28 (a) of the North Carolina Rules of Appellate Pro- 
cedure provides in pertinent part: 

"The function of all briefs required or permitted by these 
rules is to define clearly the questions presented to the re- 
viewing court and to present the arguments and authorities 
upon which the parties rely in support of their respective 
positions thereon. Review is limited to questions so presented 
in the several briefs. Questions raised by assignments of 
error in appeals from trial tribunals but not then presented 
and discussed in a party's brief, are deemed abandoned." 

Under App. R. 10(a) review is normally limited to questions 
which are based on exceptions and assignments of error prop- 
erly set out in the record on appeal. The proviso to App. R. 
10(a) allows review of the questions, without exceptions or 
assignments of error, which were reviewed under the old rules 
by the appeal itself or an exception to the judgment (such as 
the legal sufficiency of the indictment, subject matter jurisdic- 
tion, the plea, the jury verdict, and the judgment). However, 
this proviso does not negate the requirement of App. R. 28 that 
a question must be presented and argued in the brief in order 
to obtain appellate review of it. See State v. McMorris, 290 
N.C. 286, 225 S.E. 2d 553 (1976). 
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This appeal presents no question for review. 

No error. 

Judges VAUGHN and CLARK concur. 

STATE OF NORTH CAROLINA v. THOMAS GARLAND HART 

No. 7612SC907 

(Filed 4 May 1977) 

Criminal Law § 118.2- charge on State's contentions - no error 
In a prosecution for possession of heroin the trial court's jury 

instruction that the State contended that heroin was found in defend- 
ant's hand was proper. 

APPEAL by defendant from Griffin, Judge. Judgment en- 
tered 3 June 1976 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 6 April 1977. 

Defendant was charged with the felony of possession of 
heroin (G.S. 90-89 [b] ) and with the misdemeanor of possession 
of a hypodermic syringe and needle (G.S. 90-113.4). By special 
indictment defendant was charged with one previous conviction 
of violation of the North Carolina Controlled Substances Act. In 
the absence of the jury defendant was arraigned upon the 
special indictment and admitted a previous conviction. In the 
presence of the jury evidence was offered only upon the two 
current charges of possession of heroin and the hypodermic 
syringe and needle. 

The State's evidence tends to show the following: Pursuant 
to  a search warrant, several police officers entered defendant's 
residence. They heard the sound of "running feet." An officer 
looked through the bathroom window and saw defendant stand- 
ing with his back to the commode, which was flushing a t  that 
time. Another officer entered the bathroom from the hallway, 
shoved defendant aside, and retrieved a paper bag from the 
commode before i t  could flush away. The paper bag contained 
twenty-five foil packets of heroin. Two other foil packets of 
heroin were found-one in the hallway and the other on one 
of the beds. A hypodermic syringe and needle were found in 
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a cologne box on the coffee table in the living room. Two 
females were in the house with defendant. One of the females 
became angry because the officers interrupted her before she 
could give herself a shot of heroin. 

Defendant was found guilty of possession of heroin, and a 
prison sentence of ten years was imposed on this second con- 
viction of felonious violation of the Controlled Substances Act. 

Attorney General Edmistex,  b y  Special Deputy Attorney 
General Robert P. Gruber, f o r  the State. 

DeMent, Redwi.ne, Yeargan & Askew,  by  Russell W.  De- 
Ment ,  Jr., f o r  the  defendant. 

BROCK, Chief Judge. 
During his instructions to the jury, the trial judge stated 

"and the State further contends that the heroin was found in 
his hand." Defendant argues that this was a misstatement of 
a contention upon a material point which included an assump- 
tion of evidence unsupported by the record and that it must 
be held prejudicial notwithstanding the absence of a timely ob- 
jection. 

The principle of law argued by defendant is sound, but we 
do not agree that it is applicable to this case. From the evidence 
i t  can reasonably be inferred that when the officers announced 
their presence, defendant ran to the bathroom with the bag of 
heroin in his hand, threw the bag into the commode, and under- 
took to flush i t  down the drain. The bag was retrieved only by 
the alert action of the police officer. From this it was reason- 
able for the State to contend that defendant was caught with 
the heroin in his hand. 

Although we perceive no prejudicial error, it seems appro- 
priate to point out that this appeal is here only because the 
trial judge undertook to detail the contentions of the parties. It 
has been held many times that the trial judge is not required 
to state to the jury the contentions of the State and the defend- 
ant. It is in stating the contentions in criminal cases that error 
frequently occurs, and a detailed statement of contentions serves 
to expand the opportunity for error. 

No error. 

Judges VAUGHN and CLARK concur. 
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STATE OF NORTH CAROLINA v. WILLIAM PRESTON LESLEY 

No. 7619SC942 

(Filed 4 May 1977) 

Criminal Law 8 155.1- time for filing record on appeal -case dismissed 
Defendant's appeal is dismissed for failure to file the record in 

the Court of Appeals within ten days after certification of the record 
on appeal by the clerk of superior court. App. Rule 12(a). 

APPEAL by defendant from Barbee, Judge. Judgment en- 
tered 22 July 1976 in Superior Court, ROWAN County. Heard in 
the Court of Appeals 14 April 1977. 

Defendant, William Preston Lesley, was charged in a war- 
rant, proper in form, with driving an automobile on a public 
highway while under the influence of an intoxicating beverage. 

Defendant pleaded not guilty but was found guilty by the 
jury. From a judgment imposing a jail sentence of six months, 
suspended for three years upon conditions, defendant appealed. 

Attorney G e n e ~ a l  Edmisten by Associate Attorney Archie 
W. Anders for the State. 

Robert M. Davis for defendant appellant 

HEDRICK, Judge. 

Appellate Rule 12 (a) provides, 

"Time for Filing Record on Appeal. Within 10 days after 
certification of the record on appeal by the clerk of superior 
court, but no later than 150 days after giving notice of 
appeal, the appellant shall file the record on appeal with 
the clerk of the court to which appeal is taken." 

The record on appeal in this case was certified by the clerk on 
30 September 1976; however, the record was not filed in the 
Court of Appeals until 10 November 1976. 

We think it appropriate to repeat what Chief Judge Brock 
said in Ledwell v .  County of Randolph, 31 N.C. App. 522, 523, 
229 S.E. 2d 836, 837 (1976) : 
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"The time schedules set out in the rules are designed 
to keep the process of perfecting an appeal to the appellate 
division flowing in an orderly manner. Counsel is not per- 
mitted to decide upon his own enterprise how long he will 
wait to take his next step in the appellate process. There 
are generous provisions for extensions of time by the trial 
court if counsel can show good cause for extension. 

"The North Carolina Rules of Appellate Procedure 
are mandatory. 'These rules govern procedure in all appeals 
from the courts of the trial divisions to the courts of the 
appellate division ; . . .' App. R. 1 (a) ." 
For defendant's failure to comply with the Rules of Ap- 

pellate Procedure, the appeal is 

Dismissed. 

Judges MORRIS and ARNOLD concur. 
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PRODUCTIVE TOOL CORPORATION v. PILOT FREIGHT CARRIERS, 
INC. 

No. 7627DC816 

(Filed 18 May 1977) 

1. Appeal and Error § 24- absence of assignments of error - review of 
judgment 

Where there is no assignment of error in the record on appeal, 
the only question presented for review on appeal is whether the judg- 
ment is supported by the findings of fact and conclusions of law. 
Rule 10(a) ,  Rules of Appellate Procedure. 

2. Carriers § 10- common carrier-liability for damage to goods 
A common carrier is liable for the loss of or  damage to property 

accepted by i t  for carriage except for  loss or  damage due to an  act 
of God, the public enemy, the fault of the shipper, or inherent defect 
in the goods shipped. 

3. Carriers 1 10- time for filing claim against carrier 
The Interstate Commerce Act does not make i t  unlawful for a 

common carrier to provide a longer period than nine months for the  
filing of claims. 49 U.S.C. 5 20(111); 49 U.S.C. 5 319. 

4. Carriers 5 10- common carrier - damage to goods -time for filing 
claim 

In  this action to recover damages for injury to plaintiff's prop- 
erty while i t  was being transported by defendant common carrier by 
motor vehicle, defendant failed to establish that  plaintiff was required, 
a s  a condition precedent to recovery, to file its claim within nine 
months after delivery of the property where defendant failed to offer 
evidence to support its contention that  the bill of lading and National 
Motor Freight Classifications on file with the I.C.C. contained pro- 
visions requiring claims t o  be filed within nine months, and the 
court's judgment allowing recovery by plaintiff was supported by the  
court's findings of fact and conclusions of law. 

APPEAL by defendant from Ramseur, Judge. Judgment en- 
tered 4 August 1976 in District Court, GASTON County. Heard 
in the Court of Appeals 16 March 1977. 

This is a civil action in which plaintiff seeks to recover 
damages against defendant, a common carrier by motor vehicle, 
for injury to plaintiff's property caused while it was being 
transported by the defendant. The case was tried by the court 
without a jury. After hearing the evidence, the court entered 
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judgment making findings of fact and conclusions of law as  
follows : 

That the plaintiff was, a t  all times herein-mentioned, 
a North Carolina corporation engaged in the business of 
tool and die making in the Town of Dallas, North Carolina; 
that a t  some time shortly prior to the 21st day of August, 
1972, the plaintiff purchased a 3iD Bridgeport & Hydrau- 
lic machine from Jeffreys Engineering & Equipment Com- 
pany of Greensboro, North Carolina; that at  the time of 
purchase, said machine was located on the premises of 
General Tool & Die Company in Columbia, South Carolina; 
that General Tool & Die Company had purchased said 
machine from Jeffreys Engineering & Equipment Com- 
pany, but because it did not meet certain specifications, 
General Tool & Die Company sold said machine back to 
Jeffreys Engineering & Equipment Company; that a repre- 
sentative of the plaintiff went to Columbia, South Carolina 
on the date of purchase where he inspected said machine 
and found the same to be in good working order and 
acceptable to the plaintiff; that at  all times herein-men- 
tioned, the defendant was a corporation engaged in the busi- 
ness of a common carrier transporting freight for hire in 
interstate commerce; that on or about the 21st day of Au- 
gust, 1972, the defendant accepted said machine in Columbia, 
South Carolina for delivery to the plaintiff; that on the 24th 
day of August, 1972, one of the defendant's trucks delivered 
said machine to the plaintiff's place of business in Dallas, 
North Carolina ; that a representative of the plaintiff was 
present a t  the time of delivery when it was discovered that 
said machine had turned over inside the delivery truck; 
that the hydraulic system of said machine was extensively 
damaged ; that said damage was apparent to the plaintiff's 
representative and to the driver of the delivery truck; that 
the driver of said truck left a delivery ticket with a repre- 
sentative of the plaintiff; that said ticket bore a no- 
tation over the signature of the driver of said truck 
that said machine had turned over inside the truck, 
damage amount unknown; that the plaintiff's repre- 
sentative immediately contacted the defendant's terminal 
office in Charlotte, North Carolina concerning the damage 
to said machine; that an inspector for the defendant came 
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to the plaintiff's place of business and personally inspected 
said machine while it was still on the truck; that said in- 
spector completed a written report which contained the 
names of the shipper and the consignee and a desecription of 
said machine and it further set out that said machine had 
turned over inside the delivery truck; that said inspector 
took photographs of said machine ; that the plaintiff there- 
after disassembled said machine in order to remove it from 
the delivery truck and the same was placed in the plaintiff's 
place of business; that shortly thereafter, a representative 
of the plaintiff had several telephone contacts with the 
defendant's representative at its terminal office in Char- 
lotte, North Carolina concerning the damage to said ma- 
chine ; that pursuant to said contacts, the plaintiff proceeded 
to cause such repairs to be made to said machine as were 
reasonably necessary in order to place the same in operat- 
ing condition ; that due to mis-shipment of certain parts and 
due also to other responsible delays in obtaining other parts 
to repair said machine, i t  was approximately eight or nine 
months before the plaintiff was able to have said machine 
put back in operating condition; that after the expiration 
of more than nine months after the date said machine was 
damaged, the defendant sent certain claim forms to the 
plaintiff for completion; that no bill of lading or other 
writing had been delivered or sent to the plaintiff except 
said inspector's report, until the claim forms were sent to 
the plaintiff by the defendant; that according to evidence 
of the defendant, the plaintiff completed said claim forms 
and returned them to the defendant in August of 1973 ; that 
the defendant notified the plaintiff by letter in October of 
1973 that the plaintiff's claim for damages was denied on 
the grounds that the same was not filed within nine months 
from the date of loss as was required under the rules and 
regulations as promulgated by the Interstate Commerce 
Commission pursuant to the national motor freight carriers 
classification tariffs; that the plaintiff's representative 
testified that said machine cost between $6,000.00 and 
$7,000.00 when purchased from Jeffreys Engineering & 
Equipment Company; that in his opinion, said machine was 
not worth more than $150.00 upon delivery in the damaged 
condition; that i t  cost the plaintiff $1,303.54 to have said 
machine repaired; that said machine has not been restored 
to its full efficiency and operating condition; that the plain- 
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tiff still has said machine in its place of business but is 
using it for rough tool and die making only. 

Based upon the foregoing findings of fact, the Court 
makes the following 

That the defendant was under a duty to deliver said 
machine in as  good condition a s  it was when the defendant 
accepted the same a t  the point of origin for delivery to the 
plaintiff; that said machine was damaged in the course 
of transit while on the defendant's truck and due to 
no fault of the plaintiff; that the plaintiff was under 
no duty to file any further notice of damage or claims 
without being notified by the defendant to do so; 
and that the plaintiff was entitled to expect action 
by the defendant to rectify the damages to said machine 
after having given the original notice through the inspec- 
tor's report and the telephonic communications." 

On the foregoing findings of fact and conclusions of law, 
the court adjudged that plaintiff recover of defendant $1,303.54 
and that costs of this action be taxed against the defendant. 
Defendant excepted to  the judgment and appealed. 

William G.  Holland for plaintiff appellee. 

HolloweU, Stott & HoUowell b y  James C. Windham, Jr., for 
defendant appellant. 

PARKER, Judge. 

[I] The record on appeal contains but one exception, being 
the exception to the signing and entering of the judgment, and 
i t  contains no assignment of error. Rule 10(a) of the North 
Carolina Rules of Appellate Procedure is as follows: 

EXCEPTIONS AND ASSIGNMENTS O F  ERROR IN RECORD 
ON APPEAL 

(a) FUNCTION IN LIMITING SCOPE OF REVIEW. Except 
as  otherwise provided in this Rule 10, the scope of review 
on appeal is confined to a consideration of those exceptions 
set out and made the basis of assignments of error in the 
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record on appeal in accordance with this Rule 10. No excep- 
tion not so set out may be made the basis of an assignment 
of error; and no exception so set out which is not made the 
basis of an assignment of error may be considered on ap- 
peal. Provided, that upon any appeal duly taken from a 
final judgment any party to the appeal may present for 
review, by properly raising them in his brief, the questions 
whether the judgment is supported by the verdict or by the 
findings of fact and conclusions of law, whether the court 
had jurisdiction of the subject matter, and whether a crim- 
inal charge is sufficient in law, notwithstanding the absence 
of exceptions or assignments of error in the record on 
appeal." 

There being no assignment of error in the record on appeal, 
the only question presented for our review by this appeal is 
the question, which was properly raised in appellant's brief, 
whether the judgment is supported by the findings of fact and 
conclusions of law. We hold that i t  is. 

[2] A common carrier is liable for the loss of or damage to 
property accepted by it for carriage except for loss or damage 
due to an act of God, the public enemy, the fault of the shipper, 
or  inherent defect in the goods shipped. Merchant v. Lassiter, 
224 N.C. 343, 30 S.E. 2d 217 (1944). This rule applies to inter- 
state as  well as to  intrastate shipments. Cigar Co. v. Garner, 
229 N.C. 173,47 S.E. 2d 854 (1948). In its brief, defendant does 
not challenge this rule nor does it question the court's conclu- 
sion of law based on the facts found in this case that defendant 
was under a duty to deliver plaintiff's machine in as good con- 
dition as i t  was when defendant accepted i t  for shipment. Addi- 
tionally, defendant does not challenge the court's conclu~ion 
that the machine was damaged in the course of transit while on 
the defendant's truck. Thus, defendant does not question its 
initial liability as  a common carrier for the damage to plain- 
tiff's property which occurred while i t  was being transported 
by the defendant. 

Defendant's sole contention is that, as  a condition prece- 
dent to recovery, plaintiff was required to file its claim in writ- 
ing with the defendant within nine months after delivery of 
the property, that plaintiff failed to do this, and that the court 
was in error in making its conclusion of law "that the plaintiff 
was under no duty to file any further notice of damage or 
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claims without being notified by the defendant to do SO." The 
difficulty in defendant's position is that, on this record, it has 
failed to  establish its major premise, i.e., that  plaintiff was 
required, as  a condition precedent to recovery, to file its claim 
within nine months after delivery of the property. 

13, 41 The Interstate Commerce Act, in 49 U.S.C. 5 20(11), 
provides that  i t  is unlawful for any common carrier "to pro- 
vide by rule, contract, regulation, or otherwise a shorter period 
for  the filing of claims than nine months." (Emphasis added.) 
[49 U.S.C. § 20(11) was made applicable to motor carriers by 
49 U.S.C. 5 319.1 However, nothing in the Act makes i t  unlaw- 
ful for  a common carrier to provide a l o?~ger  period than nine 
months for the filing of claims. In its answer defendant alleged 
that  i t  accepted the machine from General Tool and Die Com- 
pany in Columbia, South Carolina, pursuant to a bill of lading 
which was binding on the plaintiff a s  the consignee and that  
the bill of lading contained a provision making i t  a condition 
precedent to recovery that claims must be filed in writing 
within nine months after delivery of the property. These, how- 
ever, were solely allegations. The court made no finding as  to 
the contents of the bill of lading and, indeed, could not have 
done so since defendant failed to offer any evidence to show 
what provisions were contained in the biII of lading or even 
that  any bill of lading was issued in connection with the ship- 
ment of the machine involved in this action. 

In its brief, defendant cites a provision of the National 
Motor Freight Classifications, which defendant asserts was in 
effect and on file with the Interstate Commerce Commission, 
a s  establishing the requirement that  plaintiff file its claim 
within nine months after delivery of the property. In the judg- 
ment appealed from, however, the court made no finding a s  
to the contents of any such National Motor Freight Classifica- 
tion. The finding "that the defendant notified the plaintiff by 
letter in October of 1973 that  the plaintiff's claim for damages 
was denied on the grounds that the same was not filed within 
nine months from the date of loss a s  was required under the 
rules and regulations as promulgated by the Interstate Com- 
merce Commission pursuant to the national motor freight car- 
riers classification tariffs" amounted to no more than a finding 
a s  to the date when defendant notified plaintiff it was denying 
plaintiff's claim and as to the grounds stated by defendant for  
doing so; it fell short of being a finding as  to what provisions 
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were actually contained in any classification or tariff filed with 
and approved by the Interstate Commerce Commission. 49 
U.S.C. § 16(13) provides that "copies of schedules and classi- 
fications and tariffs" filed with the Interstate Commerce Com- 
mission, when certified by the secretary of the commission under 
the commission's seal, "shall be received as  prima facie evidence 
of what they purport to be for the purpose of investigation by the 
commission and in all judicial proceedings." No such copy of the 
National Motor Freight Classifications upon which defendant 
relies was offered in evidence by the defendant. Even if de- 
fendant had offered a properly certified copy showing the nine 
months provision which defendant contends was in effect, the 
lack of any assignment of error in this record would prevent 
appellate review of the court's failure to make a finding of fact 
with respect thereto. As previously noted, the only question 
presented for our review by the record on this appeal is whether 
the judgment appealed from is supported by the findings of fact 
and conclusions of law which were made. We hold that i t  is, 
and the judgment is 

Affirmed. 

Chief Judge BROCK and Judge ARNOLD concur. 

STATE OF NORTH CAROLINA v. HOWARD LEE ATKINSON 

No. 7610SC871 

(Filed 18 May 1977) 

1. Criminal Law 5 75.7-Miranda warnings given-lapse of ten minutes - repetition of warnings unnecessary 
Where defendant and others were informed of their Miranda 

rights prior to any questioning and prior to any arrests, and de- 
fendant stated that  he understood his rights and was willing to an- 
swer questions, officers who questioned defendant five to ten minutes 
later and prior to his arrest were not required to repeat the warnings 
after so short a lapse of time. 

2. Narcotics 5 4- possession of heroin with intent to sell - constructive 
possession - sufficiency of evidence 

In a prosecution of defendant for possession of heroin with intent 
to  sell and deliver, evidence was sufficient to be submitted to the jury 
where (1) constructive possession of heroin by defendant could be 
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inferred from the evidence which showed that  heroin was found in a 
concealed place in his bedroom, that  a needle and syringe were found 
in a man's coat in his closet, and that he admitted that he was a 
heroin user; (2) constructive possession over glassine bags and tape 
in a hallway closet near defendant's bedroom could be inferred from 
the evidence of defendant's tenancy plus evidence which showed that  
the heroin found in defendant's bedroom was undiluted and would 
produce, after cutting and packing, about twenty street dosages; and 
(3) evidence of the quantity of pure heroin and packing materials 
found in defendant's constructive possession was sufficient to raise 
an inference of an intent to sell or deliver. 

APPEAL by defendant from McKinnon, Judge. Judgment 
entered 1 July 1976 in Superior Court, WAKE County. Heard 
in the Court of Appeals 6 April 1977. 

Defendant pled not guilty to a charge of possession of 
heroin with intent to sell and deliver. 

The evidence for  the State tended to show the foilowing: 
About 10:lO p.m. on 24 January 1976, four officers of the Nar- 
cotics Division of the Raleigh Police Department arrived a t  
defendant's apartment with a warrant to search the premises 
fo r  marijuana. Detective Munday knocked on the door and iden- 
tified himself to the person who came to the window. He waited 
a few minutes during which he heard scuffling noises, and then 
he kicked in the door. Several people were seated in the living 
room and adjacent kitchen area. Munday and Officer Glover 
proceeded through the living room down a hallway leading to 
the two bedrooms. Munday passed the left bedroom, where de- 
fendant was sitting on a bed, and entered the right bedroom, 
where he found defendant's brother, two other men, and some 
marijuana on a table. 

The occupants of the bedrooms were ordered to the living 
room, were told to remain there and not move about; no one 
was arrested a t  that time. In the living room Munday read to 
the group their M i ~ a n d a  rights. Defendant stated that he under- 
stood his rights and that he was willing to answer questions. At  
some point defendant stated that  he was the lessee of the apart- 
ment and that  his brother had been sharing the apartment with 
him for  a couple of months. 

Munday then proceeded to search the right bedroom and 
Sergeant Watson went to the left bedroom where defendant had 
been found. Watson called Munday to the left bedroom to see 
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five aluminum packages of white powder that he had found 
under a chair. The chair sat flush to the floor, and the packages 
could not be seen unless the chair was raised. There were no 
coats on the chair. In the room Munday discovered letters ad- 
dressed to defendant and had him brought to the room. About 
five to ten minutes after the Miranda warnings had been given, 
defendant was questioned about the packages, but denied any 
knowledge of them. Munday then searched the bedroom closet 
containing men's clothes, and in a man's coat he discovered a 
needle and a syringe. About ten to fifteen minutes after the 
Miranda warnings had been given, defendant was questioned 
and admitted that the needle and syringe were his, that he 
was a heroin user, and that he had used some that day. Defend- 
ant was then arrested. 

Munday next searched a hallway closet across from defend- 
ant's bedroom. On the top shelf he found a brown handbag 
containing numerous small glassine bags and scotch tape. Detec- 
tive Glover searched a storage space beneath the building and 
found five syringes in a brown paper bzg. 

Upon objection to the testimony on defendant's statements 
in the bedroom a voir  dire was held. Munday testified that the 
Miranda warnings were given prior to the time anyone was 
arrested and were not given to defendant a second time in 
the bedroom. The court found that defendant had been advised 
of his Miranda rights and had waived them. 

Chemical analysis of the powder found in defendant's bed- 
room revealed i t  was pure heroin, uncut for street use, and 
would produce about twenty dosages when cut. 

Defendant's evidence tended to show the following: On 24 
January 1976, he played basketball with Berkley Hodges and 
others from 11 :00 a.m. to 3 :00 p.m. From 3 :00 p.m. to 5 :00 
p.m. he played cards and drank beer with Hodges and others a t  
his apartment. From 5 :00 p.m. to 10 :00 p.m. defendant and Earl 
Barnes were shopping and visiting. When they returned to 
defendant's apartment about 10 :00 p.m., several people, includ- 
ing defendant's brother, were there playing cards and listening 
to music. Defendant went to his bedroom, where he found the 
lights on and some coats on the only chair in the room. He was 
sitting on the bed when Munday and Glover first came by his 
room. He joined the others in the living room, was given the 
search warrant, and informed of his rights. Defendant said 
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there was nothing in his room. He accompanied Munday to his 
room when Munday was called to go there, and when questioned 
denied any knowledge of the five packages of white powder. 
When Munday opened the door to the bedroom closet, he noticed 
some girls' coats there; Munday found the needle and syringe 
in a suit coat that belonged to the brother of defendant's 
fiancee and that was hanging in the back of the closet apart 
from defendant's clothes. When questioned defendant denied 
that he used heroin or that the suit coat was his. The space in 
which the glassine bags were found was not a clothes closet but 
a space for the water heater. Defendant denied knowing 
anything about the bag found in this area. The space in which 
the bag was found containing the syringes was one of three 
such dirt areas under the building which could have been used 
for storage for the six apartments in the building. Defendant 
had never used it for storage and had never been under there. 
Among the people in the apartment when defendant returned 
that evening was a girl and her brother, who later appeared to 
be working with the police. 

The jury found defendant guilty as charged. From judg- 
ment imposing imprisonment, defendant appeals. 

Attorney Geneml Edmisten ~ I J  Associate A ttor-ney William 
H.  Boone for the State. 

Harris, Poe, Cheshire & Leager by Randolph L. Worth for 
defendant appellant. 

CLARK, Judge. 

[I] Defendant first assigns error to the denial of his motion 
to exclude from evidence testimony by Detective Munday as  
to statements made by defendant in the bedroom prior to his 
arrest. Defendant contends that the officers were required to 
arrest defendant as  soon as the packages were found and to 
warn him again of his Miranda rights. Under Miranda v. Ari- 
zona, 384 U.S. 436, 444, 86 S.Ct 1602, 1612, 16 L.Ed. 2d 694, 
706 (1966), the critical time a t  which the warnings must be 
given is not arrest, but during "custodial interrogation" which 
was defined as "questioning initiated by law enforcement offi- 
cers after a person has been taken into custody or otherwise 
deprived of his freedom of action in any significant way." In 
the present case, defendant, along with others, was told to re- 
main in the living room and not move around. With admirable 
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caution, Detectivc Munday then informed the group of their 
Mirandu rights, prior to any questioning. Defendant was ques- 
tioned by Detective Munday some 5 to 10 minutes after receiv- 
ing the Miranda warnings and waiving his rights. It would be 
a triumph of technicality if the prudent officer were required 
to repeat the warnings after so short a lapse of time, and we 
decline to impose such a novel straitjacket upon diligent police 
officers. We find no merit in this assignment of error. 

Defendant next assigns error to the denial of his motion 
for nonsuit. Defendant particularly contends that there was 
insufficient evidence that he possessed the glassine bags found 
in the hallway closet, and that without this evidence, there 
was insufficient evidence of an intent to sell or deliver. 

It is well settled that upon motion for nonsuit the evidence 
must be considered in the light most favorable to the State. 
See cases cited in 4 Strong, N. C. Index, Criminal Law 104 
(3d ed. 1976). An accused has possession of contraband when 
he has both the power and the intent to control its disposition 
or use. State v. Summers, 15 N.C. App. 282, 189 S.E. 2d 807 
(1972), cert. denied, 281 N.C. 762, 191 S.E. 2d 359 (1972). 
Such possession may be either actual or constructive. Construc- 
tive possession exists when there is no actual personal dominion 
over the material, but there is an intent and capability to main- 
tain control and dominion over it. State v. Crouch, 15 N.C. App. 
172, 189 S.E. 2d 763 (1972), cert. denied, 281 N.C. 760, 191 S.E. 
2d 357 (1972). While i t  may not be necessary to show that the 
accused had exclusive possession of the premises where the 
contraband is found, where possession of the premises is non- 
exclusive, constructive possession of the contraband by the 
accused may not be inferred without other incriminating cir- 
cumstances. State v. Baxter, 285 N.C. 735, 208 S.E. 2d 696 
(1974) ; State v. Spencer, 281 N.C. 121, 187 S.E. 2d 779 (1972) ; 
Annot., 56 A.L.R. 3d 948 (1974). 

[2] In the instant case, constructive possession by the defend- 
ant of the heroin could be inferred from the evidence which 
showed that the heroin was found in a concealed place in his 
bedroom, that a needle and syringe were found in a man's coat 
in his closet, and that he admitted he was a heroin user. Con- 
structive possession over the glassine bags and tape in the hall- 
way closet near defendant's bedroom could be inferred from 
the evidence of defendant's tenancy plus evidence which showed 
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that  the heroin found in defendant's bedroom was undiluted and 
would produce, after cutting and packaging, about twenty street 
dosages. Assuming arguendo that  there was insufficient evi- 
dence to show constructive possession of the materials found 
beneath the apartment building, we conclude that evidence of 
the quantity of pure heroin and packing materials found in 
defendant's constructive possession was sufficient to raise an  
inference of an intent to sell o r  deliver. See State v. Baxter, 
supra. We find no error in the denial of defendant's motion for  
nonsuit on the charge of possession with intent to sell o r  deliver. 

No error. 

Chief Judge BROCK and Judge VAUGHN concur. 

STATE O F  NORTH CAROLINA v. ELLA HENRIETTA ROBERTS 
WOODS 

No. 7614SC935 

(Filed 18 May 1977) 

1. Criminal Law 5 90- State's impeachment of own witnesses 
The trial court erred in permitting the private prosecutor to  

impeach two State's witnesses by asking questions about prior in- 
consistent statements made by the witnesses a t  a preliminary hearing 
where the prosecutor made no showing that  the State was misled or  
surprised by testimony contrary to what the State had a right to 
expect, and the trial judge made no ruling defining the scope of the 
impeachment. 

2. Homicide § 27.1- confusing instructions on manslaughter 
Trial court's instructions on voluntary manslaughter which fol- 

lowed suggested instructions in the N. C. Pattern Jury  Instructions 
for Criminal Cases were confusing. 

APPEAL by defendant from Lee, Judge. Judgment entered 
18 June 1976 in Superior Court, DURHAM County. Heard in the 
Court of Appeals 13 April 1977. 

Defendant was tried upon a charge of second degree mur- 
der arising from the fatal shooting of her husband on 3 March 
1976. The jury found her guilty of voluntary manslaughter, 
and judgment of imprisonment was entered. 
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Attorney Gene~al Edmisten, by Special Deputy Attorney 
General John R. B. Matthis a.nd Associate Attorney Alan S. 
Hirsch, for the State. 

Chambers, Stein, Ferguson & Becton, by Charles L. Becton, 
for the defendant. 

BROCK, Chief Judge. 

On 2 March 1976 the deceased, R. B. Woods, and his wife, 
the defendant, Ella Woods, lived in their home in Durham County 
with five children born of the marriage. A family meeting was 
arranged for the night of 2 March 1976 to discuss family busi- 
ness. The discussion developed into a heated argument with curs- 
ing and threats between the deceased and the children. Finally 
fighting erupted between the deceased and two of the children, 
and the meeting culminated in the fatal shooting of deceased 
by defendant. 

The children of defendant were the only eyewitnesses to 
what transpired before and immediately after the shooting. 
Two of the children, David Woods and Carolyn Woods, were 
called as witnesses by the State a t  the preliminary hearing and 
a t  the trial. At the preliminary hearing and at the trial the 
State's evidence and argument to the jury were presented by a 
privately employed prosecuting attorney. 

[I] In presenting the testimony of David Woods, the private 
prosecutor asked questions, over objection, which tended to 
cross-examine the witness and impeach his testimony. In pre- 
senting the testimony of Carolyn Woods, the private prosecutor 
asked questions, over objection, which cross-examined the wit- 
ness and tended to impeach her testimony. Much of the cross- 
examination of Carolyn Woods by the private prosecutor, to 
which objections were overruled, concerned her prior incon- 
sistent statements at the preliminary hearing. 

Much of the private prosecutor's argument to the jury, to 
which objections were overruled, was impeachment of the 
State's witnesses. An example of the private prosecutor's argu- 
ment to the jury concerning the testimony of the State's wit- 
ness David Woods is as follows: 

"Now, why would a young man 14 years old say some- 
thing like that and then come in this courtroom and directly 
reverse himself? W h y  would he do that unless there is some- 
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thing to hide? No reason to tell something that is not 
true, if you have nothing to hide, but he did this, and so 
did his sister, 18 year old Carolyn." 

An example of the private prosecutor's argument to the jury, 
to which objections were overruled, concerning the testimony 
of the State's witness Carolyn Woods is as follows: 

"Now, I asked her again, or words to that effect, 'Was 
there any fighting or fussing going on, fighting after the 
first shot was fired.' She said 'Yes,' her father was still 
attacking her mother and doing that and doing this. I said 
'Well, let me ask you what you testified to on March 23,' 
and I read it to her. Question, 'Was he fighting after the 
first shot was fired? Answer: 'No.'." 

Assuming without deciding that such arguments would be 
permissible had the impeaching cross-examinations been proper, 
permitting such argument following improperly permitted im- 
peaching cross-examinations only served to compound the error 
of the improper cross-examination. 

In the recent case of S t&?  v. Pope, 287 N.C. 505, 215 S.E. 
2d 139 (1975), Chief Justice Sharp discussed the generally rec- 
ognized exception or corollary to the anti-impeachment rule, 
that is, the corollary which allows impeachment where the party 
calling the witness has been misled and surprised or  entrapped 
to his prejudice. Because of the applicability of that discussion 
to the situation presented by this case, we quote liberally from 
it: 

"Our decisions, in holding that the State cannot im- 
peach its own witness, also hold that the State is not bound 
by what the witness says. The State's attorney, therefore, 
may show by other witnesses or other competent evidence 
that the facts are different from those to which the wit- 
ness has testified. The trial judge also has the discretionary 
power to permit a prosecuting attorney who has been sur- 
prised by the testimony of an evasive or hostile witness to 
call his attention to his prior inconsistent statements for 
the purpose of 'refreshing his memory' or 'awakening his 
conscience.' (Citations omitted.) 

"In a situation where the witness has treacherously 
induced the State to call him by representing that he will 
give testimony favorable to its contentions and then sur- 
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prises the solicitor with testimony contra, cross-examination 
is not likely either to 'refresh his memory' or 'awaken his 
conscience.' In such instances the reason for the corollary 
to the anti-impeachment rule is demonstrated : 'It would 
be grossly unfair to permit a witness to entrap a party into 
calling him by making a statement favorable to that party's 
contention, and then, when he is called and accredited by 
that party and gives testimony a t  variance with his previ- 
ous statement and against that party's interest, to deny the 
party calling him the right to show that he was induced 
to do so by a previous statement of the witness made under 
such circumstances as  to warrant a reasonable belief that 
the witness would repeat the statement when called to tes- 
tify.' (Citations omitted.) 

"Surprise or entrapment, however, will not auto- 
matically invoke the anti-impeachment corollary. The 
State's motion to be allowed to impeach its own witness by 
proof of his prior inconsistent statements is addressed to 
the sound discretion of the trial court. The motion should 
be made as soon as the prosecuting attorney is surprised. 
He may not wait until subsequent 'surprises' follow. Further, 
surprise does not mean mere disappointment; it means 
'taken (captured) unawares.' (Citation omitted.) 

"Before granting the motion the court must be satis- 
fied that the State's attorney has been misled and surprised 
by the witness, whose testimony as to a material fact is 
contrary to what the State had a right to expect. These 
preliminary, questions are determined by the court upon a 
voir dire hearing in the absence of the jury in the manner 
in which the admissibility of a confession is ascertained 
after objection. If the trial judge finds that the State should 
be allowed to offer prior inconsistent statements, his find- 
ings should also specify the extent to which such statements 
may be offered. (Citations omitted.) 

"The right to prove prior oral inconsistent statements 
is limited to statements made by the witness to the State's 
attorney or to some person whom he specifically instructed 
to communicate the statement to the attorney. (Citations 
omitted.) However, where investigating officers, whose 
duty i t  is to seek, find, preserve and analyze evidence of 
criminal offenses and turn i t  over to the prosecuting attor- 
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ney for ultimate legal action, have furnished him with 
formally prepared, signed or acknowledged statements of 
witnesses, he may rely on these statements unless he pos- 
sesses other information which reasonably apprises him 
that they were false or that the witness making them in- 
tends to repudiate them. (Citations omitted.) 

"While the cases cited in the preceding paragraph hold 
that the State's attorney can legitimately claim surprise in 
the instances above specified albeit he himself does not 
interview the witness before calling him to the stand, in 
our view the better practice, and the only safe rule, is 
'never to call a witness to whom you have not talked.' 

"Where the prosecuting attorney knows at the time the 
witness is called that he has retracted or disavowed his 
statement, or has reason to believe that he will do so if 
called upon to testify, he will not be permitted to impeach 
the witness. He must first show that he has been genuinely 
'surprised or taken unawares' by testimony which differed 
in material respects from the witness's prior statements, 
which he had no reason to assume the witness would re- 
pudiate. (Citations omitted.) 

"Testimony tending to show a witness's prior incon- 
sistent statements is admitted only to show that the State 
was surprised by his testimony and to explain why the 
witness was called. Such statements 'are not probative evi- 
dence on the merits and are not to be treated as having 
any substantive or independent testimonial value.' (Cita- 
tion omitted.) Their only effect is to impeach the credibility 
of the witness. (Citations omitted.)" Id. at  512-14, 215 
S.E. 2d a t  144-46. 

The private prosecutor in the present case did not seek 
permission to impeach his witnesses with their prior inconsist- 
ent statements. The private prosecutor made no showing that 
the State was in fact misled and surprised by testimony con- 
trary to what the State had u right to expect. There was no 
voir dire hearing upon the question, and the trial judge made 
no ruling defining the scope of the impeachment. In short, 
the justification for invoking the exception or corollary to the 
anti-impeachment rule was not demonstrated or found to exist. 
This improper impeachment by the State of its own witnesses 
constituted prejudicial error entitling defendant to a new trial. 
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[2] Defendant also assigns error to several portions of the trial 
judge's instructions to  the jury. While we might suggest that  
these asserted errors a re  not likely to  reoccur on a new trial, 
we feel i t  appropriate to make some brief observation. One of 
the challenged portions of the instructions is as follows: 

"If you do not find the defendant guilty of second de- 
gree murder you must then consider whether or not she 
is guilty of voluntary manslaughter. If you find from 
the  evidence and beyond a reasonable doubt that  on or about 
March third, 1976, the defendant Ella Woods intentionally 
and while not acting in her own proper self defense or in 
the proper self defense of her children David and Carolyn, 
shot R. B. Woods with a deadly weapon, a 32 caliber pis- 
tol, thereby proximately causing the death of R. B. Woods, 
if you find all of that  beyond a reasonable doubt, but the  
S ta te  has f a i k d  t o  sa t i s f y  ~ O Z G  hcyond a reasonable doz~bt  
that the  defendant  Ella Woods killed w i t h  malice because 
o f  heat  o f  sudrlelb passion aroused b y  adequate provocation, 
or  if the S t a t e  has failed to  s a t i s f y  3016 tha t  she w a s  t h e  
aggressor wi thou t  murderous intent  in bringing ol2 the  dis- 
pute, o r  i f  t h e  S ta te  has  failed t o  s a t i s f y  you tha t  although 
exercising t h e  r ight  o f  self defense tha t  she used 
excessive force, it would be your d u t y  t o  r e t u r n  a verdict 
o f  gui l ty  o f  volu?ztary manslaughter." (Emphasis added.) 

It seems reasonable to  suggest that the foregoing language 
tends towards confusion. It was our original thought that  
error in the transcription of the charge may have distorted the 
spoken words. Nevertheless, when compared with the third 
paragraph of N. C. Pattern Jury Instructions for  Criminal 
Cases, $ 206.10, page 10, we find that the trial judge followed 
almost verbatim the suggested instruction. It appears that  
5 206.10 was extensively rewritten and distributed as  "Replace- 
ment June 1976" in an  effort to conform the instructions with 
the holding in Mullaney v. Wi lbur ,  421 U.S. 684, 44 L.Ed. 2d 
508, 95 S.Ct. 1881 (1975). We recommend further study of 
5 206.10 for  the purpose of clarifying the instructions quoted 
above and others of similar import contained in that  same sec- 
tion. We suggest only that  the present composition of the in- 
structions undertakes to place more alternatives in one sentence 
than is  desirable and also, that a more positive and a less negative 
approach can be taken to an explanation of the effects of the 
varying circumstances. 
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Because of the violation of the anti-impeachment rule, de- 
fendant is entitled to a 

New trial. 

Judges VAUGHN and CLARK concur. 

STATE O F  NORTH CAROLINA v. ROY TIMOTHY HOOTS AND 
MYRON BALE PACE 

No. 7629SC1037 

(Filed 18 May 1977) 

1. Kidnapping # 2- sufficiency of evidence 
Evidence was sufficient for  the jury in  a prosecution for  kidnap- 

ping where i t  tended to show t h a t  defendants enticed the victims t o  
go with them t o  a named place for  the alleged purpose of drinking 
beer; the real purpose was t o  get them alone so tha t  defendants' 
friends could question them concerning the whereabouts of stolen 
marijuana allegedly belonging to one of the friends; defendants 
watched over the victims to keep them from getting away and defend- 
an t s  otherwise assisted their friends by holding the victims a t  bay 
while the friends assaulted them and tied them up. G.S. 14-39(a). 

2. Kidnapping # 2- purpose of confinement o r  constraint of victim- 
obtaining information - jury instruction erroneous 

The trial court in a kidnapping prosecution erred in giving the  
jury a n  instruction which permitted them to find either of the defend- 
an t s  guilty of kidnapping if they found from the evidence t h a t  he 
confined, restrained, o r  removed from one place to another either 
victim for  the purpose of obtaining information, since such a purpose 
is not one of the proscribed purposes set out in G.S. 14-S9(a). 

APPEAL by defendants from Bailey, Judge. Judgments en- 
tered 18 August in Superior Court, POLK County. Heard in the 
Court of Appeals 5 May 1977. 

Each of the defendants, Roy Timothy Hoots and Myron 
Bale Pace, was charged in separate bills of indictment, proper 
in form, with the kidnapping of Wendell F. GiIbert and Stanley 
M. Johnson, in violation of G.S. 14-39. Upon the defendants' 
pleas of not guilty, the State offered evidence tending to show 
the following: 

Several weeks prior to  15 January 1976, Frankie Revis, 
Stanley Case, and defendants had a discussion concerning 
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$6,000 of marijuana stolen from Revis. Revis believed that 
Stanley Johnson and Wendell Gilbert, both nineteen years of 
age, had stolen the marijuana and desired to recover it from 
them. On 15 January 1976 the four boys agreed to attempt to 
get Gilbert and Johnson alone so that they could t ry  to make 
them tell the whereabouts of the marijuana. I t  was stated that 
Revis and Case would use physical violence, if need be, in 
order to get Gilbert and Johnson to talk. On the night of 15 
January, Case and the defendants persuaded Gilbert and John- 
son to meet them on Cove Mountain to drink beer. On the way 
up to  Cove Mountain, Pace stopped and phoned Revis to tell 
him to meet them there. 

All six boys were drinking beer and smoking marijuana in 
Johnson's car, parked on Cove Mountain, when Revis and Case 
pulled Johnson and Gilbert out of the car and began assaulting 
them. The defendants did not strike the victims, but they did 
position themselves so as to hem Gilbert between two cars while 
Revis assaulted him. During the assault defendant Hoots pre- 
tended to give Revis a knife so that he could feign stabbing Gil- 
bert. Revis and Case threatened to torture the victims if they did 
not disclose the whereabouts of the marijuana. Revis tied Gil- 
bert's hands behind his back with wire, and he and Case left to 
buy some rope to finish tying the victims, instructing defendants 
to watch them until they returned with the rope. During the 
five minutes that Revis and Case were absent, defendants re- 
mained with the victims but neither of them attempted to get 
away. Defendants did suggest to Gilbert and Johnson that they 
tell Case and Revis where the marijuana was located. Upon 
their return Revis and Case "hog tied" the victims, and with 
defendants' assistance loaded them into Revis' car. Defendants 
then left, and Revis and Case drove the victims over to Camp 
Creek where they tied them to a tree. Revis and Case then left, 
and shortly thereafter the victims escaped. Subsequently, Revis 
and Case with defendant Hoots and Hoots' wife returned to 
show her what they had done and discovered that the victims 
had escaped. 

The defendants offered evidence tending to show the fol- 
lowing : 

Each defendant believed that the meeting with Gilbert and 
Johnson was merely for the purpose of talking with them about 
the stolen marijuana. Neither of them struck or tied up either 
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of the victims or  helped load them into the car. They did not 
restrain the victims from leaving while Revis and Case had 
gone to buy the rope. 

Each defendant was found guilty of the nonaggravated 
kidnapping of both Gilbert and Johnson. From the judgments 
of the court imposing upon defendants a prison sentence of 
five years in the case of kidnapping Gilbert, and a consecutive 
prison sentence of five years, suspended upon conditions, in the 
case of kidnapping Johnson, defendants appealed. 

Attorney Gen.era1 Edmisten b y  Associate Attorney William 
H .  Boone for the State. 

Story, Hwtter & Goldsmith b y  C. Frank Goldsmith, Jr., for 
defendant appel1a.n.t~. 

HEDRICK, Judge. 

Subsection (a) of G.S. 14-39, the kidnapping statute which 
became effective on 1 July 1975, provides: 

"Any person who shall unlawfully confine, restrain, or 
remove from one place to another, any other person 16 
years of age or over without the consent of such person or 
any other person under the age of 16 years without the 
consent of a parent or legal custodian of such person, shall 
be guilty of kidnapping if such confinement, restraint or 
removal is for the purpose of: 

(1) Holding such other person for ransom or as a 
hostage or using such other person as a shield; or 

(2) Facilitating the commission of any felony or facili- 
tating flight of any person following the commis- 
sion of a felony; or  

(3) Doing serious bodily harm to or terrorizing the 
person so confined, restrained or removed or any 
other person." 

[I] Defendants contend the court erred in denying their mo- 
tion for judgment as  of nonsuit made at the close of the State's 
evidence and renewed a t  the close of all the evidence. We hold 
that the evidence was sufficient to require the submission of 
the cases to the jury as to these defendants on the charges of 
kidnapping. 
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[2] Defendants excepted to and assign as error the following 
portions of the  court's instruction to  the jury: 

"In order fo r  you t o  find any defendant guilty of aggra- 
vated kidnapping there a re  six things that  the  State must 
prove each beyond a reasonable doubt. . . . Third, that  the 
defendant did this [unlawfully confined, restrained, or  re- 
moved from one place to another either of the victims] for 
the purrpose o f  obtaining in format ion  or  terrorizing either 
Mr. Gilbert or  Mr. Johnson, or both or  neither (sic) . . . . 
Therefore, I charge you that  if you find from the evidence 
and beyond a reasonable doubt that  . . . Mr. Hoots or Mr. 
Pace unlawfully restrained Mr. Gilbert or Mr. Johnson or  
both o r  participated in the removal of either from Cove 
Mountain to another place for the  purpose o f  obtaining 
i n f o r m a t i o n  from Mr. Gilbert or Mr. Johnson, o r  for the 
purpose of terrorizing Mr. Gilbert or Mr. Johnson . . . i t  
would be your duty to return a verdict of guilty as to  that  
particular charge. . . . Therefore, I charge you that  if you 
find from the  evidence and beyond a reasonable doubt 
that  . . . either defendant unlawfully restrained Mr. Gil- 
bert or  Mr. Johnson, o r  removed him or participated in the 
removal of him from Cove Mountain to a place where he 
was tied to  a tree . . . and that he did this for  the purpose' 
o f  obtaining i n f o r m a t i o n  or terrorizing either of these vic- 
tims . . . then the defendants would be guilty of kidnap- 
ping." (Emphasis added.) 

The challenged instruction permitted the jury in this case to  
find either of the defendants guilty of kidnapping if they found 
from the evidence that  he confined, restrained, or  removed from 
one place to another Gilbert o r  Johnson for the purpose of ob- 
taining information, even though such a purpose is not one of 
the proscribed purposes set out in G.S. 14-39 (a ) .  For  error in 
the charge defendants are entitled to a new trial. 

It is not necessary that  we discuss defendants' numerous 
other assignments of error. 

New trial. 

Judges MORRIS and ARNOLD concur. 
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STATE O F  NORTH CAROLINA v. VERNON WAYNE DAVIS AND 
WILLIE J. NESMITH I11 

No. 7626SC1009 

(Filed 18 May 1977) 

1. Assault and Battery 8 15.3- instruction that  fractured skull is serious 
injury 

In a prosecution for assault with a deadly weapon with intent to 
kill inflicting serious injuries, the trial court properly instructed the 
jury tha t  "A fractured skull is a serious injury" where the State's 
evidence with respect to the injuries was uncontradicted and the 
injuries could not conceivably have been considered anything but 
serious. 

2. Assault and Battery 5 16.1- failure to instruct on lesser offense 
In a prosecution for assault with a deadly weapon with intent to 

kill inflicting serious injuries, the trial court did not e r r  in failing to 
instruct on the lesser offense of assault with a deadly weapon where 
all the evidence showed that  the victim was struck in the back of the 
head with a stick about two feet long; he was hospitalized for nine 
days; a neurosurgeon had to operate in order to repair the injuries 
to the victim's skull; fragments of bone had to be peeled back; and 
the victim's head is still indented from the injuries. 

APPEAL by defendants from Falls, Judge. Judgment en- 
tered 20 July 1976 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 5 May 1977. 

Defendants were each indicted for assault with a deadly 
weapon with intent to kill inflicting serious injuries. Both 
defendants pleaded not guilty. 

The State first presented June Howie, Sr., a sixty-three 
year old, who testified that a t  8:00 p.m. on 20 December 1975 
he went to a Park'N Shop store in Charlotte to make a pur- 
chase. He returned to his car, which was parked in the store's 
parking lot, a t  8:15 p.m. and he stopped to unlock his car door. 
He did not recall anything after that until he awoke inside the 
store. An ambulance was called and he was taken to Charlotte 
Memorial Hospital where he remained for nine days. The in- 
juries to Mr. Howie's head required surgery to peel back frag- 
ments of bone and he had surgical bills of $1,080 and hospital 
bills of $15,000. 

Cheryl Ann Morgan, another State witness, testified that  
she was sitting in a friend's car in the parking lot when she 
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observed Mr. Howie come out of the store and walk up to his 
car. She then saw the defendants approach Mr. Howie and hit 
him from behind with a stick about two feet long. Ms. Morgan 
did not know which of the defendants struck the victim because 
the defendants were standing too close together. Later that 
night she identified both defendants as  the assailants of Mr. 
Howie. 

The State then presented the officers who investiqated the 
case. Officer Stanton testified that he went to the Park'N Shop 
a t  8:00 p.m. on 20 December 1975 and found Mr. Howie sitting 
in the manager's office. The officer observed Mr. Howie's 
bleeding head and found a trail of blood from the driver's side 
of Mr. Howie's car. Mr. Howie could not tell who had hit him. 
Officer M. N. Hunter testified that after speaking with Ms. 
Morgan, he picked up defendants and took them to the Park'N 
Shop where Ms. Morgan identified them as Mr. Howie's as- 
sailants. 

Defendant Davis offered evidence tending to show that 
defendant Nesmith had telephoned him about 6:30 p.m. on 20 
December to tell him that he was going to "make a lick" or 
rob someone but that he told Nesmith that he did not want 
anything to do with it. He went to the Park'N Shop by himself 
on the night of 20 December to purchase a pack of cigarettes 
for his mother. He testified that he saw Nesmith a t  the store 
as  he was leaving but that he had never seen Mr. Howie before 
and did not see him that night. Defendant Nesmith's evidence 
tended to show that he did not mention robbing or assaulting 
anyone to Davis. He testified that he saw Davis at  the Park'N 
Shop store on the night of 20 December and talked with him 
but that Davis was the one who hit Howie with a hammer and 
ran. He said that he ran because he was afraid. 

Defendants were convicted of assault with a deadly weapon 
with intent to kill inflicting serious injury. From a judgment 
imposing a sentence of 20 years as to each defendant, both ap- 
pealed. 

Attorney General Edmisten, by Associate Attorney Jack 
Cozort, for the Sta,te. 

Public Defender Michael S.  Scofield, by Assistant Public 
Defender Richard D. Boner, for defendant Vernon Wayne Davis. 

Peter H .  G e m s  for defendant Willis J .  Nesmith ZZZ. 
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MARTIN, Judge. 

[I] In his charge to the jury, Judge Falls instructed as to  
assault with a deadly weapon inflicting serious injury as  fol- 
lows : 

"And the  third essential element, that  the defendant in- 
flicted serious bodily injury. Now, I have told you what 
the injury is, and you have heard what injuries he has 
received, and I shall not repeat that. That doesn't mean 
i t  isn't important. It is an  essential element. A fractured 
slcull is a serious injury." (Emphasis added.) 

Both defendants contend that  the trial judge, by instruct- 
ing that  the victim's skull fracture was a serious injury, vio- 
lated G.S. 1-180. They argue that  the instruction was not only 
prejudicial but that  i t  also invaded the province of the jury. We 
disagree. 

In making their arguments concerning this assignment of 
error, defendants cite the case of State v. Whilted, 14 N.C. App. 
62, 187 S.E. 2d 391 (1972). In that case, a new trial on a 
charge of assault with a deadly weapon with the intent to kill 
inflicting serious injury was granted because the trial judge 
instructed the jury that  " . . . you will find that  there was 
serious injury, if you believe the evidence as  i t  tends to show 
here, no question about the serious injury. . . . " The case a t  
bar  is, however, distinguishable from the Whitted case because 
there the parties offered contradictory evidence concerning the 
seriousness of the injury. 

The uncontradicted evidence in the instant case shows 
that  the victim was struck in the head ; that  he was immediately 
taken to Charlotte Memorial Hospital where he stayed for nine 
days; that  a neurosurgeon had to perform surgery; that  the 
surgeon had t o  peel back fragments of bone in order to repair 
the skull; that  the victim's head is still indented; and that he 
sustained surgical bills of $1,080 and hospital bills of $15,000. 
We hold that  where, a s  in the case a t  bar, the State's evidence 
with respect to  the injuries is uncontradicted and the injuries 
could not conceivably be considered anything but serious, then 
the trial judge may instruct the jury that  if they believe the 
evidence as  to  the injuries, then they will find that  there was 
serious injury. Stute v. Springs, 33 N.C. App. 61, 234 S.E. 2d 
193 (1977). This assignment of error is overruled. 
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[2] By their next assignment of error, defendants contend that 
the trial court erred in failing to instruct on the lesser offense 
of assault with a deadly weapon. Again, we disagree. 

It is clear that the trial court is not required to instruct 
on the issue of a defendant's guilt of a lesser offense of the 
crime charged unless there is evidence from which the jury 
could find that the lesser offense was committed. State v. 
Griffin, 280 N.C. 142,185 S.E. 2d 149 (1971) ; State v. Williams, 
31 N.C. App. 111, 228 S.E. 2d 668 (1976). The presence of 
such evidence is the determinative factor and the " . . . conten- 
tion that the jury might accept the State's evidence in part and 
might reject it in part will not suffice." State v. Hicks, 241 
N.C. 156, 160, 84 S.E. 2d 545, 547 (1954). In the case a t  bar, 
the evidence showed that the victim had been struck in the back 
of the head with a stick about two feet long; that he was hos- 
pitalized for nine days; that a neurosurgeon had to operate in 
order to repair the injuries to his skull; that fragments of bone 
had to be peeled back; and that his head is still indented from 
the injuries. On these facts, we are of the opinion that the 
defendants were not entitled to an instruction concerning as- 
sault with a deadly weapon. State v. T u m e ~ ,  21 N.C. App. 608, 
205 S.E. 2d 628 (1974) ; State v. Brown, 21 N.C. App. 552, 
204 S.E. 2d 861 (1974). This assignment of error is therefore 
overruled. 

Defendants received a fair trial free from prejudicial error. 

No error. 

Judges BRITT and PARKER concur. 

STATE OF NORTH CAROLINA v. JAMES FRANKLIN EDWARDS 

No. 763SC1040 

(Filed 18 May 1977) 

Criminal Law 8 95.1- evidence admissible for restricted purpose - failure 
to give limiting instruction - no error 

The trial court did not err in failing to instruct the jury that 
evidence objected to was being admitted only as corroborative evi- 
dence, since defendant made only a general objection to the introduc- 
tion of the testimony and did not request a limiting instruction. 
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APPEAL by defendant from Martin (Harry C.), Judge. 
Judgment entered 22 July 1976 in Superior Court, CRAVEN 

,County. Heard in the Court of Appeals 10 May 1977. 

Defendant was indicted for possession with the intent to 
sell and for the sale of phencyclidine, a controlled substance in- 
cluded in Schedule I11 of the North Carolina Controlled Sub- 
stances Act. The defendant entered a plea of not guilty. 

The State presented Martha Owens, an undercover SBI 
agent, who testified that a confidential informant introduced 
her to the defendant on the afternoon of 14 February 1976. 
When she informed the defendant that she was looking for 
some hard drugs, he left and shortly returned with a plastic bag 
containing several aluminum foil packets. Owens purchased two 
of the packets for $20 from the defendant and turned the pack- 
ets over to Adcox, another SBI agent, later that afternoon. 

Adcox testified that he met with Martha Owens on the 
afternoon of 14 February 1976. The defendant interposed a 
general objection when Adcox attempted to testify as to what 
Owens had told him on that occasion. At the time of defendant's 
objection, the district attorney asserted that he was offering the 
evidence for the purpose of corroboration. The trial judge, with- 
out additional comment, then overruled the defendant's objec- 
tion. Adcox then proceeded to testify as to the statements 
Owens had made to him concerning her purchase of drugs and 
concerning the circumstances of the purchase. 

The defendant chose not to introduce any evidence. The 
jury then returned a guilty verdict on both counts and defend- 
ant was given a combined sentence of three years. Defendant 
appealed. 

Attorney General Edmisten, b y  Special Deputy Attorney 
General William A. Raney, Jr., for the State. 

John H.  Harmn, for the defendant. 

MARTIN, Judge. 

Defendant assigns as error the trial court's failure to give 
limiting instructions as to portions of Agent Adcox's testimony 
relating to his meeting with Agent Owens. He contends that the 
trial judge committed prejudicial error in not instructing the 
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jury that  the evidence objected to was being admitted only a s  
corroborative evidence. We disagree. 

Agent Adcox's statements regarding what Agent Owens 
told him on the day in question were clearly admissible to cor- 
roborate Owens' version of the transaction involving the defend- 
ant. Moreover, the record reveals that  the defendant made only 
a general objection to  the introduction of the testimony and did 
not request a limiting instruction. In North Carolina, i t  is 
clearly settled that  when evidence competent only for one pur- 
pose and not fo r  another is offered, i t  is incumbent upon the 
objecting party to request the court to give limiting instructions. 
State v. h n k f o r d ,  31 N.C. App. 13, 228 S.E. 2d 641 (1976). 
Absent such a request, a judge is not required to  give such 
instructions and his failure to do so is not error. State v. Bry- 
ant, 282 N.C. 92, 191 S.E. 2d 745 (1972), cert. den. 410 U.S. 
958, 35 L.Ed. 2d 691, 93 S.Ct. 1432 (1973) ; State v. Lankford, 
supra; State v. Spai?~, 3 N.C. App. 266, 164 S.E. 2d 486 (1968). 

We note that  defendant has cited Broth,ers v. Jel-nigan and 
Shinner v. Jernignn, 244 N.C. 441, 94 S.E. 2d 316 (1956) in 
making his argument that  the judge here should have instructed 
the jury on corroborative evidence even in the  absence of a 
request for such an  instruction. The Jernigan case is, however, 
clearly distinguishable from the case a t  bar because there the 
trial judge made an  erroneous statement concerning the admis- 
sibility of evidence. The trial judge in the instant case made 
no comment a t  all other than to overrule defendant's objection. 

Defendant's assignment of error is overruled. 

Defendant received a fair  trial free from prejudicial error. 

No error. 

Judges BRITT and PARKER concur. 
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STATE OF NORTH CAROLINA v. DAVID NEFF FALK 

No. 768SC984 

(Filed 18 May 1977) 

1. Criminal Law 5 128.2; Jury § 5- witness not on list - recognition of 
jurors - motion for mistrial 

The trial court did not err  in the denial of defendant's motion 
for mistrial made on the ground that  defendant was prejudiced in 
the selection of the jury because of the State's failure to include in a 
list of its witnesses furnished to defendant the name of a witness who 
testified on cross-examination that  he recognized two of the jurors. 

2. Criminal Law § 34.4; Robbery 3 3- robbery case - offer to sell heroin 
The trial court in a robbery case did not err  in permitting the 

victim to testify that  defendant offered to sell him some "junk" o r  
"smack" and that "smack" is heroin since the testimony was rele- 
vant as  a part of the chain of circumstances leading up to the robbery. 

3. Robbery § 3- officer's use of gun and handcuffs - testimony not prej- 
udicial 

The defendant in a robbery case was not prejudiced by the vic- 
tim's testimony that  an officer pulled out his revolver and handcuffed 
the defendant. 

APPEAL by defendant from Smith, Judge. Judgment entered 
2 July 1976 in Superior Court, WAYNE County. Heard in the 
Court of Appeals 4 May 1977. 

Defendant, David Neff Falk, was charged in a bill of in- 
dictment, proper in form, with the common law robbery of 
Drewey Moore. Upon the defendant's plea of not guilty, the 
State offered evidence tending to show. the following: 

Between 8:30 and 9 :30 p.m. on 5 March 1976, Drewey 
Moore was hitchhiking a t  the intersection of Highways 70 and 
117 near Goldsboro, North Carolina, when a car containing de- 
fendant and three other boys stopped, and they offered him a 
ride. Moore got into the back seat with defendant. The defendant 
offered to sell Moore some heroin which he refused. The boys 
were a t  first rowdy, but then became quiet and began whisper- 
ing among themselves. The driver suddenly pulled the car over 
into a field and stopped. The four boys pulled Moore out of the 
car, kicked and beat him, took his wallet, checkbook and knap- 
sack which contained textbooks and papers, and then drove 
away. 
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Danny Buck, who was parked in the field with his girl- 
friend and who witnessed the entire incident in the field, drove 
his car over to Moore and gave him a ride. After they got back 
on the highway, they soon came upon the four boys who had 
been stopped by Officer J. S. Flowers of the Wayne County 
Sheriff's Department. Moore told the officer that the boys had 
robbed him. The officer pulled out his revolver and arrested 
the four boys. Moore's wallet, checkbook, knapsack, textbooks, 
and papers were found in the back seat of the four boys' car. 

Defendant offered evidence tending to show that although 
he was a passenger in the car with the other three boys, he in 
no way participated in the robbery of Moore. 

The jury found defendant guilty as charged, and from a 
judgment imprisoning defendant for 18 months as a committed 
youthful offender, he appealed. 

Attorney General Edmisten b y  Assistant Attorney General 
William B. Ray and Deputy Attorney Generul ?.Villiam W .  Mel- 
vin for the State. 

Barnes, Bm..swell, & Haithcock by Michael A. Ellis for 
defendant appellant. 

HEDRICK, Judge. 

[I] Defendant first contends the court erred in denying his mo- 
tion for a "mistrial." While defendant's counsel was cross- 
examining the State's witness Buck, the witness said that he 
recognized the faces of two of the jurors. The district attorney 
had not given Buck's name to the defendant along with the other 
names of the State's witnesses before the trial commenced. De- 
fendant now argues, as  he did before the trial judge, that the 
State's failure to include Buck in its list of witnesses prejudiced 
the defendant in the selection of the jury. We do not agree. Ordi- 
narily a motion for a mistrial is addressed to the discretion of 
the trial court, and the judge's ruling thereon is not reviewable 
on appeal in the absence of a showing of an abuse of discretion. 
4 Strong, N. C. Index 3d, Criminal Law 5 128.1 (1976). De- 
fendant has shown no abuse of discretion in the court's denial 
of his motion for a mistrial in the present case. 

[2] Defendant contends the court erred in allowing Moore, 
over defendant's objection, to testify that defendant offered to 
sell him some "junk" or "smack," and that "smack" was heroin. 
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Defendant argues that the challenged testimony was irrelevant 
and prejudicial to his case in the minds of the jurors. We do 
not agree. Moore was merely allowed to describe what tran- 
spired in the automobile with respect to the defendant and the 
other occupants immediately before the robbery. We think that 
the challenged testimony was relevant as a part  of the chain 
of circumstances leading up to the robbery and was competent 
to develop properly the evidence a t  trial. State v. Jejzerett, 2 8 1  
N.C. 81, 187 S.E. 2d 735 (1972) ; State v. Chl-istopher, 258 
N.C. 249, 128 S.E. 2d 667 (1962). 

131 Finally defendant argues that the court erred in allow- 
ing Moore to testify that " . . . Officer Flowers had to pull out 
his revolver and handcuff the defendant. I don't know if he 
had handcuffed the defendant or not, but he handcuffed some- 
body." We recognize that the statement challenged by this ex- 
ception was the conclusion of the witness, but we perceive no 
prejudice whatsoever in the court's failure to strike the tes- 
timony. 

We hold the defendant had a fair trial free from prej- 
udicial error. 

No error. 

Judges MORRIS and ARNOLD concur. 

STATE OF NORTH CAROLINA v. JOHNNY RAY STATON 

No. 764SC983 

(Filed 18 May 1977) 

1. Rape § 5- defendant a s  perpetrator of crime - sufficiency of evidence 
Evidence was sufficient for the jury in a rape prosecution where 

i t  tended to show that  the crime did occur; defendant's height and 
weight corresponded with the prosecuting witness's description; de- 
fendant's palmprint was found on a magazine in the victim's home 
which the rapist had allegedly moved; and police officers established 
a chain of custody of the magazine from the time of the crime until 
the time of the trial. 

2. Criminal Law §§ 34.4, 89- probation officer as witness - credibility - 
evidence of defendant's prior crimes 

The trial court in a burglary and rape prosecution did not er r  in 
allowing one of the State's witnesses, who testified concerning de- 



N.C.App.1 COURT OF APPEALS 271 

State v. Staton 

fendant's whereabouts at the time of the crimes in question, to testify 
that he was a probation officer, since the witness's occupation was 
relevant in that it  provided a standard for judging his credibility, 
and its tendency to show that defendant had previously committed a 
crime was slight. 

APPEAL by defendant from Rouse, Judge. Judgment en- 
tered 31 July 1976 in Superior Court, SAMPSON County. Heard 
in the Court of Appeals 4 May 1977. 

The Sampson County Grand Jury indicted defendant for 
(1) first degree burglary with intent to commit rape and (2) 
first degree rape. At the close of the evidence, the court dis- 
missed the charge of first degree rape. The case was given to 
the jury on proper instructions charging first degree burglary 
and second degree, or so-called "common law" rape, as  well as 
lesser included offenses. The jury returned verdicts of guilty 
to non-felonious breaking and entering and second degree rape. 
Judgment was entered accordingly, and the defendant appeals. 

Attorney Geneml Edmisten, by Assistant A l t o ~ n e y  Gen- 
eral Charles M. Hensey, for  the State. 

Paul, Rowan & Galloway, by Karen Bethea Galloway, and 
James V. Rowan, f o r  the defendant appellant. 

ARNOLD, Judge. 

There was no error in the denial of defendant's motion for 
judgment as of nonsuit. It is fundamental that on a motion for 
judgment as of nonsuit the evidence is considered in light most 
favorable to the State, and the State benefits from every rea- 
sonable inference drawn from the evidence. State v. Edwards, 
286 N.C. 140, 209 S.E. 2d 789 (1974) ; State v. Wright ,  27 N.C. 
App. 263, 218 S.E. 2d 511 (1975). If, when so considered, there 
is substantial evidence, whether direct, circumstantial, or both, 
of all the material elements of the crime charged the motion 
is to be denied and the case submitted to the jury. State v. 
Stokesberry, 28 N.C. App. 96, 220 S.E. 2d 214 (1975). 

[I] Defendant concedes that there is evidence of the crime. 
However, he maintains that there is no evidence to connect him 
with the crime. We disagree. 

The prosecuting witness, a resident of Clinton, testified 
that she was raped during the night of 1 June 1975, by a man 
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approximately six feet tall and weighing about 170 pounds with 
short hair and a dark complexion, perhaps black, perhaps white. 
The man broke into her home, raped her in the bedroom and, 
thereafter, forced her into the living room and raped her again. 
While in the living room her attacker moved a magazine which 
was lying on the sofa. 

Defendant's height and weight corresponded to the prose- 
cuting witness's description. Expert witnesses testified that de- 
fendant's palmprint was found on the magazine which the 
rapist had moved on the sofa. The postmaster from Clinton 
testified that no more than two postal employees would have 
touched the magazine while it was in the mail, and that defend- 
ant had never been employed by the Clinton post office. Police 
officers established a "chain of custody" of the magazine from 
the time of the crime until the time of the trial. This evidence 
is sufficient to support the jury's verdict that defendant com- 
mitted the rape. 

[2] Defendant also argues that the court erred in allowing one 
of the State's witnesses to testify as to his occupation, i.e., that 
he was a probation officer. This witness was called to testify 
that the defendant told him that he intended to go to Clinton at 
about the time of the rape and, further, that a t  that time the 
defendant had short hair. Defendant argues that the jury would 
infer that he had a criminal record from the fact that he had 
spoken to  a probation officer, and that the evidence raising this 
inference violates the rule of State v. McClain, 240 N.C. 171, 
81 S.E. 2d 364 (1954), which says, "[iln a prosecution for a 
particular crime, the State cannot offer evidence tending to 
show that the accused had committed another distinct, in- 
dependent or separate offense." Id. a t  173. We disagree. McClain 
provides that evidence of prior crimes is admissible if its rele- 
vance outweighs its prejudicial effect. In the present case the 
witness's occupation was relevant in that i t  provided a standard 
for judging his credibility, and its tendency to show that de- 
fendant committed a crime was slight. Moreover, those jurors 
who inferred from the witness's occupation that the defendant 
was a parolee would also infer from this that the witness had 
opportunity and reason to know and remember the defendant's 
appearance and plans to go to Clinton. All parties in a trial 
have the right to enhance their witnesses' credibility. In this case 
the State's attempt to support its witness was more relevant than 
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prejudicial. The court did not e r r  in allowing the State's witness 
to testify that  he was employed as a probation officer. 

The defendant's trial was free of prejudicial error. 

No error. 

Judges MORRIS and HEDRICK concur. 

STATE OF NORTH CAROLINA v. RUSSELL ALBERT BELL 

No. 763SC950 

(Filed 18 May 1977) 

Criminal Law § 149.1- verdict of not guilty - no appeal by State 
The State had no right to appeal to the superior court from a 

general verdict of not guilty entered in the district court although 
the trial judge also found that the ordinance under which defendant , 

was charged is invalid; therefore, the superior court acquired no 
jurisdiction of the case, and its quashal of the warrant was a nullity. 

Chief Judge BROCK concurring. 

APPEAL by the State from Webb,  Judge. Judgment entered 
27 October 1976 in Superior Court, CARTERET County. Heard 
in the Court of Appeals 3 May 1977. 

Defendant was charged with consuming beer in public in 
violation of Ordinance G-14 of the Town of Atlantic Beach. 

In District Court on 12 May 1976 the following judgment 
was entered: "VERUICT: NOT GUILTY. Court rules Ordinance 
invalid. Appealed." 

In the Superior Court the defendant moved to quash the 
warrant on the ground that  the ordinance under which he was 
charged was invalid. From judgment allowing the defendant's 
motion to  quash, the State appealed. 

At torney  General Edrnisten b y  Assis tant  A t torney  General 
James Wallace, Jr., for  the  S ta te  appellant. 

A. B. Cooper, Jr., for defendant  appellee. 
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CLARK, Judge. 

The disposition of this case is governed by the principles 
of law declared in State v. Harrell, 279 N.C. 464, 183 S.E. 2d 
638 (1971) (4-3). 

The District Court entered a general verdict of not guilty, 
and the State has no right to appeal from this verdict. The Su- 
perior Court did not acquire jurisdiction of the proceedings, and 
the proceedings are a nullity. And this Court has acquired no 
jurisdiction by the purported appeal of the State from the 
Superior Court. See State v. Gilbert, 30 N.C.  App. 130, 226 
S.E. 2d 229 (1976). 

Appeal dismissed. 

Judge VAUGHN concurs. 

Chief Judge BROCK concurring. 

I feel that i t  is appropriate to point out the technical 
and practical reason for denying to the State a right of 
appeal after a general verdict of "not guilty," even though 
the trial court goes further and purports to rule a statute 
or ordinance invalid or unconstitutional. The general verdict of 
"not guilty" entitles the defendant to his discharge from the 
accusation. He cannot thereafter be prosecuted again under 
the same accusation or under another accusation charging the 
identical offense. The long-standing prohibition against double 
jeopardy would prevent such from being done. So f a r  as  the 
defendant is concerned, the charge against him has been ter- 
minated by the verdict of not guilty. Therefore, as a practical 
matter, what relief can the State hope to attain by appeal? 
There is no case upon which a new trial could be ordered, 
even if i t  should be determined that the trial judge was in- 
correct in his conclusion that the statute or ordinance was 
invalid or  unconstitutional. Such an appeal would present only 
an academic question which would not resolve the rights of 
parties. This is not a proper function of the courts. 

Obviously, if the trial court in the present case intended 
to discharge the defendant from the accusations solely on the 
grounds that the ordinance was invalid, it should have entered 
its order quashing the warrant on the grounds of the invalidity. 
In such case the defendant wouId not have been in 
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jeopardy, and if upon appeal the ruling of the trial court was 
reversed, defendant could be brought to  trial upon the original 
accusation. However, in the present case, as in State  v. Harrell 
and in Sta te  v. Gilbert, cited in the foregoing majority opinion, 
the  trial court entered a verdict of "not guilty." Why this was 
done we do not know; we can only speculate. In any event i t  
amounts to a judicial fact-finding determination that  the State 
has failed to  establish beyond a reasonable doubt that  defendant 
violated the ordinance or  statute. A court must have a justi- 
ciable controversy before its jurisdiction can be invoked. 
With a verdict of "not guilty" entered in a criminal case, 
there is no justiciable controversy left. In  my view, after hav- 
ing entered the verdict of "not guilty," there was nothing fur- 
ther before the district court judge for resolution, and his state- 
ment "Court rules Ordinance invalid" is a nullity. 

ALONZO M. MOORE, JR., WILLA GRAY BOYD, MARY GRAY KAS- 
TEN, JOYCE LASTOVICA, IRMA ROGERS HALL, JAMES EVER- 
ETT ROGERS, NAOMI ROGERS METZGER, HOWARD J. ROGERS, 
HERBERT A. ROGERS, JR., KATHERINE ROGERS BIGGS, BEN- 
JAMIN R. CRIGLER, AND SUSAN CRIGLER SMITH v. VENIE 
SMITH 

No. 7710SC203 
(Filed 1 June 1977) 

Trusts § 6- unauthorized conveyance by trustee 
Where testator's will devised real property to an  individual a s  

trustee, designated such individual as lifetime beneficiary of the 
trust, gave the trustee broad powers to dispose of the property for 
the purpose of supporting the trustee-beneficiary, and named plain- 
tiffs as remaindermen of the trust  property, a conveyance of the 
property by the trustee-beneficiary to defendant, whether a gift or a 
sale, was unauthorized and void since i t  was not necessary for the 
support of the beneficiary and i t  was not beneficial to the testator's 
"estate," which includes plaintiff remaindermen as well as  the trustee- 
beneficiary. 

APPEAL by defendant from Herring, Judge. Judgment en- 
tered 25 October 1976 in Superior Court, WAKE County. Heard 
in the Court of Appeals 12 May 1977. 

Plaintiffs brought this action for  a declaratory judgment 
pursuant to Chapter 1, Article 26 of the General Statutes 
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( $ 5  1-253 et seq.) asking that the status of title, ownership and 
rights of the parties with respect to certain real property lo- 
cated in Wake County be declared. 

Jury trial was waived. After a trial a t  which plaintiffs 
and defendant presented oral and documentary evidence and 
certain stipulations, the court made findings of fact including 
the following which are pertinent to this appeal: (Stated ver- 
batim unless otherwise indicated.) 

4. J. H. Moore died on or about December 16, 1931 
leaving a last will and testament which has been duly pro- 
bated and recorded in the Office of the Clerk of Wake 
County Superior Court; and said will provided in part as 
follows : 

(a) The residue of the decedent's estate was conveyed 
to Vannie Moore (later known as Savannah Hoy) and The 
Commercial National Bank of Raleigh, in trust. 

(b) The trustees were instructed to "hold, handle, 
manage, invest, sell, dispose of and reinvest the same in 
such manner as they may deem to the best interest of my 
estate.'' 

(c) Vannie Moore was not to make any investment 
without the approval of The Commercial National Bank of 
Raleigh. 

(d) The Trustees were directed to pay so much of 
the net income (after payment of expenses) "as may be 
necessary" to Vannie Moore for her support and mainte- 
nance. 

(e) In the event the net income was not sufficient 
for that purpose, the Trustees were authorized to "use so 
much of the principal as may be necessary for said pur- 
poses." 

(f)  In case the Trustees disagreed as to the amount 
to be used, the decision of the bank was binding, and the 
settlor requested that Vannie Moore consult the bank 
relative to any investments from her own individual funds. 

( g )  At the death of Vannie Moore, the settlor de- 
vised the house and lot located a t  620 West Cabarrus Street 
to  Willa Gray Boyd in fee simple, if she survived Vannie 
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Moore, and the remainder of said property to his children, 
A. M. Moore, Ida Moore Gray and Mollie Jane Moore 
Rogers, share and share alike, per stirpes. 

(h) J. H. Moore further authorized his Executor and 
Trustees "to sell or otherwise dispose of any of my prop- 
erty, real, personal or mixed, a t  private or public sale a t  
such price and upon such terms as  they deem proper, with- 
out order or approval of the Court." 

5. J. H. Moore was survived by his children, Vannie 
Moore, A. M. Moore, Ida Moore Gray and Mollie Jane 
Moore Rogers. 

6. A. M. Moore predeceased Savannah Hoy (formerly 
Vannie Moore) ; he had one child, Alonzo M. Moore, Jr., 
now surviving. 

7. Ida Moore Gray predeceased Savannah Hoy; she 
had the following children : (children named). 

8. Mollie Jane Moore Rogers predeceased Savannah 
Hoy; she had the following children: (children named). 

9. On February 6, 1932, A. D. Burrowes, Receiver of 
The Commercial National Bank of Raleigh, moved the 
Court to  allow the bank to resign as Trustee and Executor 
because the bank had suspended business; on February 6, 
1932 an Order was entered accepting the resignation of 
The Commercial National Bank of Raleigh as Executor and 
Trustee under the last will and testament of J. H. Moore. 

10. Savannah M. Hoy was appointed Administratrix 
G.T.A. of the Estate of J. H. Moore; no Trustee was ever 
substituted to replace The Commercial National Bank of 
Raleigh. 

11. As Administratrix C.T.A., Savannah M. Hoy filed 
a Final Account in the Estate of J. H. Moore which was 
approved on August 9, 1933. 

12. As surviving Trustee under the will of J. H. 
Moore, Savannah M. Hoy filed an Inventory and First 
Account on May 29, 1940, a Second Account on July 29, 
1941 and a Third Account on December 28, 1942. 

13. No other documents have been filed in the Office 
of the Clerk of Wake County Superior Court either by 
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the personal representative of the Estate of J. H. Moore 
or by any Trustee under the will of J. H. Moore. 

14. At the time of his death J. H. Moore owned in 
fee simple several parcels of real property located in Ra- 
leigh Township, Wake County, North Carolina, including 
the following described property: (lot on North Street in 
Raleigh particularly described). 

15. On or about May 25, 1972, Savannah M. Hoy 
executed a deed purporting to reserve a life estate for her- 
self in the aforesaid real property and to convey the 
remainder to defendant; said deed was recorded in Book 
2074, Page 361, Wake County Registry. 

16. The aforesaid deed to defendant is executed by 
Savannah M. Hoy, individually, and there is no indication 
in the deed that Savannah M. Hoy acted in her capacity as 
Trustee in making the conveyance; there are no findings 
in the deed as to the necessity of the transfer in order to 
provide support for Savannah M. Hoy; although the deed 
recites $10.00 and other consideration, there are no revenue 
stamps affixed to the deed. 

17. At the time J. H. Moore executed his will on 
May 4, 1931, Savannah M. Hoy was about 59 years of age; 
at the time Savannah M. Hoy executed the aforesaid deed 
to defendant, on May 25, 1972, she was 100 years of age; 
a t  the time of her death Savannah M. Hoy was 103 years 
of age. 

18. For about the last eight years of her life, Savan- 
nah M. Hoy resided in the home of defendant; defendant 
cared for Mrs. Hoy and provided her with the necessities 
of life in addition to her room; Mrs. Hoy paid the defend- 
ant for such services and provisions a t  a beginning rental 
of $160.00 per month; the rental was increased over the 
years, and a t  the time of her death Mrs. Hoy's rental to 
defendant was $284.00 each month. 

19. At all times during Mrs. Hoy's residence with 
defendant, defendant expected the payment of monthly 
rental by Mrs. Hoy, and Mrs. Hoy expected to pay rental 
to defendant; however, during the last year or  two prior 
to her death, Mrs. Hoy was not always able to pay the 
full amount of rental owing to defendant, and a t  the time 
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I 
of her death, Mrs. Hoy was indebted to defendant for past 
due rentals in the total amount of $900.00. 

20. Mrs. Hoy often told defendant that she had been 
as good as  a mother to her, expressed her concern that 
she was unable to pay more to defendant for her support, 
and stated that she wanted defendant to have the aforesaid 
real property because she would not need i t  when she was 
gone. 

21. Mrs. Hoy fell on her 100th birthday, and she re- 
quired special attention from defendant for about a week 
thereafter; subsequently, sometime within the year prior 
to her death, Mrs. Hoy again fell and injured her hip and 
required special attention from defendant. 

22. Defendant did not pay any actual money to Mrs. 
Hoy or forgive any indebtedness as consideration for the 
conveyance of the aforesaid real property. 

23. On or about April 28, 1971 Attorney W. G. Parker 
visited Mrs. Hoy; pursuant to that conversation he pre- 
pared and witnessed a will for Mrs. Hoy which she executed 
on May 11, 1971; among other things, said will devised 
the aforesaid real property to defendant "for her many 
services and attentions to me." 

24. Mr. Parker subsequently prepared the deed by 
which Mrs. Hoy conveyed the aforesaid property to de- 
fendant; a t  the time of his conversat.ion with Mrs. Hoy, 
she was alert and able to assist him to obtain a legal 
description of the property. 

25. On or  about September 2, 1974 Attorney W. G. 
Parker wrote to plaintiff, Willa Gray Boyd, stating that 
Mrs. Hoy's income was approximately $277.00 per month 
while her indebtedness to defendant was $280.00 per month ; 
Mr. Parker based those figures upon his conversation with 
Mr. Hugh E. Cherry, who was later appointed attorney-in- 
fact-for Mrs. Hoy. 

26. Mrs. Hoy maintained regular contact with her 
niece, Willa Gray Boyd, by writing to her often ; Mrs. Boyd 
was very attentive to the needs of Mrs. Hoy for  many 
years during Mrs. Hoy's old age; by correspondence dated 
June 7, 1972 and September 15, 1972 Savannah Hoy wrote 
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to Mrs. Boyd that her only needs were rent and medicine, 
and she had enough money to meet those expenses. 

27. The a.pproximate value of the aforesaid real prop- 
erty is $1'0,000.00. 

Upon the foregoing findings of fact, the court made the 
following conclusions of law : (Stated verbatim unless otherwise 
indicated. ) 

1. The will of J. H. Moore creates a trust in which 
Savannah M. Hoy is the surviving Trustee and lifetime 
beneficiary and plaintiffs are  remaindermen with respect 
to property not disposed of during the lifetime of Savan- 
nah Hoy for the purpose of providing for her necessary 
support and maintenance. 

2. There is no merger of title of the trust estate 
because the legal title of the Trustee and the equitable title 
of the Iife tenant and ultimate remaindermen are not 
coextensive and commensurate or identical as  to quality 
and nature of tenure. 

3. The real property hereinbefore described and known 
as  607 West North Street, Raleigh, North Carolina, was 
a part of the corpus of the trust estate created by J. H. 
Moore. 

4. The conveyance of said property by Savannah M. 
Hoy to defendant by deed dated May 25, 1972 constituted 
a gift and was not such a conveyance or sale authorized 
under the terms of the trust created by J. H. Moore as  
was necessary to provide for the support of Savannah 
M. Hoy. 

5. Said conveyance by Savannah M. Hoy to defendant 
was not necessary for her support. 

6. The deed from Savannah M. Hoy to Venie Smith, 
defendant, dated May 25, 1972 and recorded in Book 2074, 
Page 361, Wake County Registry, is an improper and un- 
authorized conveyance, constitutes a cloud upon the title 
to the real property described therein, and should be 
declared null and void and of no force or effect. 

7. The defendant, Venie Smith, owns no interest in 
the property hereinbefore described and known as 607 
West North Street, Raleigh, North Carolina. 



N.C.App.1 COURT OF APPEALS 281 

Moore v. Smith 

8. Said real property is owned by plaintiffs, free and 
discharged of the trust, as surviving heirs and remainder- 
men under the will of J. H. Moore, in the following pro- 
portions : (Names of remaindermen and respective interests 
set out.) 

The court "ordered, adjudged and decreed" as follows: 
(Stated verbatim unless otherwise indicated.) 

1. The deed from Savannah M. Hoy to Venie Smith 
dated May 25, 1972 and recorded in Book 2074, Page 361, 
Wake County Registry, is hereby declared to be null and 
void and of no force or effect to convey any interest in the 
real property hereinbefore described and known as 607 
West North Street, Raleigh, North Carolina to the defend- 
ant, Venie Smith. 

2. Said real property is owned by plaintiffs, in fee 
simple, discharged of the trust of J. H. Moore, in the fol- 
lowing proportions: (Names of plaintiffs and respective 
interests set out.) 

3. A copy of this Judgment shall be entered upon the 
records in the Office of the Wake County Register of 
Deeds, and a notation of the book and page of recording of 
the judgment shall be indicated upon the aforesaid recorded 
deed to defendant. 

4. All costs of this action are taxed to defendant. 
Defendant appealed. 

Tharrington,  S m i t h  & Hargrove, b y  J .  Harold Tharrington, 
f o r  plaint i f f  appellees. 

R a f f o r d  E. Jones f o r  defendant  appellant. 

BRITT, Judge. 

Although defendant excepted to several of the findings of 
fact, she has brought forward and argued only her exception 
to finding 22. That being true, all findings of fact except 22 
are assumed to be correct and supported by the evidence. 1 
Strong, N. C. Index 3d, Appeal and Error 5 28.1. Rule 10, 
Rules of Appellate Procedure, 287 N.C. 671, 698 (1975). 

In finding 22 the court found as a fact that defendant did 
not pay any actual money to Mrs. Hoy or forgive any indebted- 
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ness as  consideration for  the conveyance of the real property in 
question. Defendant contends this finding is not supported by 
any evidence. We disagree with this contention. In her testimony 
(R p 73) defendant stated: "Neither I nor my husband actually 
paid any money to Mrs. Hoy for  these conveyances. . . . " She 
further testified (R p 60) : "When she deeded me the house she 
didn't owe me. any money". 

We hold that  finding of fact 22 is fully supported by evi- 
dence. 

Although defendant excepted to all of the trial court's con- 
clusions of law except conclusion 3, she has not preserved her 
exceptions to  conclusions 1 and 2 ; therefore, those exceptions are 
deemed abandoned. Rule 10, Rules of Appellate Procedure, 
supra. 

Defendant contends that  the trial court erred in making 
conclusions of law 4, 5, 6, 7 and 8. We find no merit in this 
contention. 

The basic conclusions of law made by the trial court are 
that  (1) the conveyance of the property to defendant was a 
gift, (2) the conveyance or  sale was not authorized, and (3) the 
conveyance was not necessary for the support of Mrs. Hoy. 

A voluntary conveyance of land from one person to another, 
made gratuitously, and not upon any consideration of blood or 
money or  other thing of value, is a gift. Black's Law Dictionary, 
817 (4th ed. 1951), citing 2 B1. Comm. 440 and other authori- 
ties. Admittedly, Mrs. Hoy was not related by blood to defend- 
ant. As pointed out above, the finding of fact that  defendant 
did not pay any money or forgive any indebtedness as  considera- 
tion for the conveyance is amply supported by the evidence. 
Furthermore, the evidence is replete with the term "give" as 
illustrated by the following statement of defendant: " . . . she 
(Mrs. Hoy) said she would give me this house, says honey 
I know I'm not paying you enough, I don't need this house, I'm 
gonna give you this house, on North Street, I would rather you 
would have i t  than anybody else because I had been a mother 
to her." 

Whether the conveyance in question is viewed a s  a gift or 
a sale, we think the evidence and the findings of fact support 
the trial court's conclusions of law that i t  was not authorized. 
In 76 Am. Jur. 2d, Trusts $- 438, pp. 657-8, we find: "A power 
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of sale conferred upon a trustee does not in general authorize 
an alienation of any character other than a sale. Granting of the 
power to sell usually does not authorize a gift of the trust 
property. Nevertheless, i t  has sometimes been held that a gift 
of trust property by the trustee could be properly made where 
such gift was beneficial to the estate. . . . " See also Annot., 
21 A.L.R. 3d 801 (1968). Since the "estate" in the case at  hand 
included plaintiffs as well as defendant, it cannot be said that 
a gift of the subject property by Mrs. Hoy was beneficial to the 
estate of J. H. Moore. 

"The relationship of a trustee to the cestui que trust is 
unquestionably a fiduciary one, requiring the trustee to admin- 
ister the trust faithfully for the benefit of the cestui que 
trust. . . . " 76 Am. Jur. 2d, Trusts S 111, p. 356. Although in 
effect Mrs. Hoy was trustee for herself, plaintiffs were also 
cestuis que trust and Mrs. Hoy had a duty to them. 

While the will in question granted Mrs. Hoy as trustee 
broad powers in the use of the subject property, her power 
was not unlimited. "However large may be the powers with 
which the trustee is invested, they are all to be exercised only for 
the purpose of effectuating the trust; and when it appears that 
such powers are perverted to the detriment of the cestui que 
trust, the court will promptly interpose its protective authority." 
Lightner v. Boone, 222 N.C. 205, 209, 22 S.E. 2d 426, 428 
(1942), Chief Justice Stacy quoting from Alhright v. Albright, 
91 N.C. 220 (1884). 

Although the facts in Morris v. Morris, 246 N.C. 314, 98 
S.E. 2d 298 (1957), are quite different from those in the case 
a t  hand, we think the holding in that case provides some guid- 
ance here. In Morris, the testator left the following will: "Be- 
ing of sound mind I hereby bequeath to my wife Phyllis Lee 
Morris all of (my) property both real and personal to provide 
for my son Richard Lee Morris and herself S/ Richard Morris, 
Dec. 30/1954." The Supreme Court held that the wife took 
an estate in trust for the benefit of herself and son and that 
she had no power to sell the real estate except as  authorized by 
the court upon a showing that the personal estate and rents 
were insufficient to support the son and herself. 

It is true that Mrs. Hoy was not. required to obtain per- 
mission from the court to sell real estate belonging to the trust. 
Nevertheless, in making a sale, she had to consider beneficiaries 
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of "the estate" other than herself and the court is available to 
pass upon her action. 

Jury trial having been waived, His Honor was the trier of 
the f ~ c t s  and we think his findings fully support his conclusions 
of .law. 

The judgment appealed from is 

Affirmed. 

Judges VAUGHN and ARNOLD concur. 

STATE O F  NORTH CAROLINA v. ARTHUR THOMAS SANDERS 

No. 7610SC979 

(Filed 1 June 1977) 

1. Constitutional Law Q 43- show-ups - failure to  provide counsel - 
no error  

Since defendant had not been formally charged with a crime a t  
the time of two show-ups, i t  was not error  to fail  t o  provide defendant 
with counsel a t  the show-ups. 

2. Criminal Law Q 66.10- show-ups - no suggestion leading t o  mistaken 
identification - testimony admissible 

Show-ups involving defendant, a robbery victim, and a witness t o  
the robbery were not so unduly suggestive a s  to lead to a substantial 
likelihood of mistaken identification, and the principle of due process 
therefore did not require exclusion of the testimony concerning the 
show-ups. 

3. Arrest and Bail 9: 3.11- arrest  without warrant -delay in taking 
defendant before magistrate - show-ups - evidence inadmissible 

Police officers who arrested defendant without a warrant  violated 
G.S. 15A-501(4) by taking defendant to Cary for  a show-up af ter  they 
had f i rs t  prepared to take him before a magistrate in Apex, and 
G.S. 15A-501(2) by failing to  take defendant before a magistrate 
without unnecessary delay; such violations were substantial, and, pur- 
suant to  G.S. 158-974(2), evidence obtained a s  a result of such viola- 
tions was inadmissible against defendant. However, in view of the 
overwhelming evidence of guilt which was properly admitted, error in  
not suppressing evidence of the show-up was harmless beyond a rea- 
sonable doubt. 

APPEAL by defendant from McLelland, Judge. Judgment en- 
tered 31 August 1976 in Superior Court, WAKE County. Heard 
in the Court of Appeals 4 May 1977. 
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Defendant appeals from his conviction for armed robbery. 
Evidence taken on voir dire a t  two pretrial hearings on motions 
to suppress evidence, and in open court a t  the defendant's trial, 
tends to  show the following: At  about 11 :00 p.m. on 31 March 
1976, the Convenient Food Mart in Cary was robbed. According 
to the testimony of James S. Manness, Jr., the assistant manager, 
the robber was a black male, approximately 5'10" tall and of 
medium build, who had purchased beer in the store earlier in 
the evening. He was allegedly armed with a .32 caliber nickle- 
plated Clerke revolver, and he wore bright sports clothes. He 
put the stolen money and checks into a brown paper bag. A sec- 
ond witness to the robbery, Mr. Grady Allen, also described the 
robber. According to Allen, he had begun to enter the Con- 
venient Food Mart when he saw the robbery in progress. Ap- 
prehending danger, he hid outside the store in a place where 
he could see the robber as he fled, and from his hiding place 
Allen saw the robber leave the store. According to Allen's 
description, the robber was a black man, 5'8" tall, wearing a 
blue outfit which appeared to be a leisure suit. Allen tesetified 
tha t  he saw the robber's face in good light, but Allen's descrip- 
tion did not include any of the robber's facial features. Allen 
described the robber's car as a brown or  beige over yellow 
Monte Carlo hardtop. 

A t  11 :45 p.m. police officers from Apex, North Carolina, 
stopped a n  automobile which matched the description of the one 
used in the robbery. The driver of the car, defendant, f i t  the 
description of the robber, and he was immediately arrested. The 
officers searched the car and discovered a .32 caliber nickle-plated 
Clerke revolver and a paper bag containing money and checks 
payable to  the Convenient Food Mart in Cary. The police then 
took defendant to the Apex police station. While there officers 
called a local magistrate and asked him to come to the station. 
However, before the magistrate arrived the police officers took 
defendant to the police station in Cary. 

Shortly after arriving in Cary, the police showed the de- 
fendant to  James Manness, manager of the Convenient Food 
Mart, in a show-up, that  is, a one-man identification procedure. 
It took place before the defendant appeared before a magistrate. 
According to Manness's testimony a t  the f irst  voir dire, the police 
called him on the telephone and asked him to come down and t r y  
to identify a suspect. Whether the police suggested that  they had 
arrested "the fellow who did it" or merely said that  they had in 
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custody a person who fit  the robber's description was left un- 
resolved by Manness's testimony. Manness also said that he had 
been able to identify the defendant a t  the show-up but that he 
was no longer able to identify the defendant as the robber. 
Manness explained that he recognized the defendant as the man 
whom he had identified a t  the show-up, but his recollection of the 
robbery was entirely overshadowed by his recollection of 
the show-up, and he no longer had an independent memory of the 
robber. 

On the night of the robbery, Grady Allen was also called 
to the Cary police station to identify the defendant. Testifying 
a t  the second voir dire, Allen said that he carefully identified 
the defendant a t  the show-up, that this identification was the 
result of his recollection of the robbery and not of any sugges- 
tions made by the police, and that he still had a vivid memory 
of the robbery and could identify the defendant as  the robber 
based on that memory. Allen admitted that he had a clear recol- 
lection of the show-up and that this contributed to his ability 
to recognize the defendant, but he said a t  the voir dire that his 
ability to recognize the defendant was based on his recollection 
of the robbery itself. 

At the close of the respective voir dire hearings, the judge 
made appropriate findings of fact and concluded that James 
Manness's in-court identification of the defendant would be 
inadmissible because i t  would not be based on his independent 
recollection of the robbery. The judge also concluded that Grady 
Allen's incourt identification and his testimony concerning his 
out-of-court identification of the defendant would be admissible 
at trial. The show-up, the judge found, was not impermissibly 
suggestive, nor was it substantially likely to lead to irreparable 
misidentification. 

At defendant's trial Grady Allen identified the defendant 
and also testified that he had previously identified the defend- 
ant at the show-up. The jury convicted the defendant, and he 
appeals from judgment sentencing him to forty years in prison. 

Attorney General Edmisten, hy Assistant Attorney General 
William F, Briley, for the State. 

Marvin Schiller for defendant appellant. 
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ARNOLD, Judge. 

Defendant contends that i t  was error for the court to admit 
testimony by the two witnesses, Manness and Allen, identifying 
him a t  the show-ups on the night of the robbery, and to allow 
the witness Allen to identify him in court. Three arguments in 
support of these contentions are  set forth by defendant in an 
excellent brief prepared by his counsel. There is merit, however, 
in only one of his arguments. 

[1] It was not error to fail to provide defendant with counsel 
a t  the show-ups. Nor was it error to fail to obtain a knowing 
and voluntary waiver of counsel from defendant. The constitu- 
tional right to counsel a t  an identification procedure does not 
attach until "the initiation of adversary jwliciul criminal proceed- 
ings whether by way of formal charge, preliminary hearing, 
indictment or arraignment." Kirby v. Illinois, 406 U.S. 682, 
689, 92 S.Ct. 1877, 32 L.Ed. 2d 411 (1972) (emphasis added). 
See, State v. Henderson, 285 N.C. 1, 203 S.E. 2d 10 (1974). 
Defendant had not been formally charged a t  the time of the 
show-ups and, therefore, had no right to counsel. Since defend- 
ant's right to counsel was not abridged, the testimony concern- 
ing the out-of-court identification need not be excluded for that 
reason. 

[2] Nor does the principle of due process require exclusion of 
the testimony concerning the show-ups. The test for due process 
is whether the "totality of circumstances" surrounding the 
identification procedure was so unduly suggestive that it cre- 
ated a substantial likelihood of mistaken identification. Stovall 
v. Denno, 388 U.S. 293, 302, 87 S.Ct. 1967, 18 L.Ed. 2d 1199 
(1967) ; Neil v. Biggers, 409 U.S. 188, 198, 93 S.Ct. 375, 34 
L.Ed. 2d 401 (1972). The factors to be considered when making 
this test are the witness's opportunity to see the crime, his 
attentiveness, the accuracy of his prior description, the length 
of time between the crime and identification, and the degree of 
the witness's certainty. Neil v. Biggers, supra, a t  199. The trial 
court paid appropriate attention to these factors in considering 
whether the show-ups were so likely to lead to misidentifica- 
tion that they violated due process. Findings of fact were made 
which fully support the judge's conclusions that the show-ups 
did not violate defendant's constitutional rights. Those find- 
ings are binding on this Court. State v. Henderson, supra. 
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For reasons just stated, i t  was not error for the court to 
allow Grady Allen to identify defendant in court. Since defend- 
ant had no right to counsel a t  the show-up, and since the 
show-up was not so suggestive as to violate due process, the 
in-court identification by Allen was untainted. 

[3] We now consider defendant's third argument in support 
of his contention that the court erred in permitting witness 
Manness to testify concerning pretrial identification, and wit- 
ness Allen to  testify concerning pretrial and in-court identifica- 
tion. Defendant asserts that all identifications were made a t  
the show-up prior to taking defendant before a judicial officer 
in violation of the Criminal Procedure Act, specifically G.S. 
Ch. 15A, Sections 15A-501 and 15A-974. 

In pertinent part G.S. 15A-501 provides: 

"Upon the arrest of a person, with or without a warrant, 
but not necessarily in the order hereinafter listed, a law- 
enforcement officer : 

. . . .  
(2) Must, with respect to any person arrested without 
a warrant . . . , take the person arrested before a 
judicial official without unnecessary delay; 
. . . .  
(4) May, prior to taking the person before a judicial 
official, take the person to some other place if such 
action is reasonably necessary for the purpose of hav- 
ing that person identified; . . . . 9 ,  

It is noteworthy that the General Assembly in the OFFICIAL 
COMMENTARY to G.S. 15A-501, has provided guidance for deter- 
mining whether actions are "reasonably necessary" within the 
meaning of G.S. 15A-501(4). The OFFICIAL COMMENTARY says 
that subsection (4) is based on the American Law Institute's 
Model Penal Code of Pre-Arraignment Procedure, Tentative 
Draft No. 1, Sec. 3.09 (1) (Alternate Provision), and the United 
States Supreme Court decision in Stovatl v. Denno, 388 U.S. 
293, 87 S.Ct. 1967, 18 L.Ed. 2d 1199 (1967). Based on the 
OFFICIAL COMMENTARY provided us by the legislature we gather 
that the words "reasonably necessary'' have a stricter meaning 
than we would ordinarily apply. Apparently only exigent cir- 
cumstances, such as were present in Stova21 v. Denno, supra, 
where the only eyewitness was critically injured, will suffice as  
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"reasonably necessary." Compare, ALI, Model Code of Pre- 
Arraignment Procedure, Tentative Draft No. 1, Section 3.09 (1) 
(Alternate Provision) " . . . reasonably necessary for the 
purpose of having such person identified by a person in immi- 
nent danger of death or loss of faculties." 

Arguments by the State that the Apex officers acted 
"reasonably" in view of the late hour, the difficulty in procur- 
ing a magistrate, and the benefits of a prompt identification are 
well taken. However, following the guidance which the legisla- 
ture has provided we hold that the police officers violated G.S. 
158-501(4) by taking defendant to Cary for a show-up after 
they had first prepared to take him before a magistrate in 
Apex, and G.S. 15A-501(2) by failing to take defendant before 
a magistrate without unnecessary delay. Defendant had already 
been arrested under a showing of adequate probable cause, and 
it ill behooves the State to argue now that the magistrate may 
have been delayed or unable to come in the middle of the night. 
Under such circumstances G.S. 15A-SOl(2) would have per- 
mitted police to hold defendant until morning, take him before 
a magistrate, and then submit him for proper identification 
procedures. 

G.S. 158-974(2) requires that any evidence "obtained as 
a result of a substantial violation" of the Criminal Procedure 
Act be suppresesd if requested by timely motion (emphasis 
added). Whether a violation is "substantial" depends among 
other things on "(a)  [tlhe importance of the particular inter- 
est violated; (b) [tlhe extent of the deviation from lawful 
conduct; (c) [tlhe extent to which the violation was willful ; 
(d) [tlhe extent to which exclusion will deter future violations 
of [the Act]." Applying these tests we find that the violations 
of G.S. 158-501 (2) and (4) were substantial. It was error to 
admit the evidence. 

Nonetheless, in view of the overwhelming evidence of guilt 
which was properly admitted we hold that the error in not 
suppressing evidence of the show-ups was harmless beyond a 
reasonable doubt. In State v. Knight, 282 N.C. 2210, 227, 192, 
S.E. 2d 283 (1972), Justice Huskins, writing for the Court, 
stated : 

"In the factual context of this case, although the 
showing of only one photograph to the victim accompanied 
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by the statement 'we've got a man, is this the one' was im- 
permissibly suggestive and evidence thereof incompetent, 
we hold its admission was 'harmless beyond a reasonable 
doubt.' [Citations omitted.] The unequivocal in-court iden- 
tification of defendant by Mr. Garner, the presence of 
defendant's jacket in Mr. Garner's bedroom containing a 
letter addressed to the defendant, a certified birth certifi- 
cate of defendant, and a Selective Service notice of classi- 
fication bearing defendant's name, and the fact that the 
description of defendant's clothing given by Mr. Garner to 
the police was substantially similar to the actual clothing 
defendant was wearing when seen by Officer Poe about 
one hour after the burglary, constitutes evidence of guilt 
so overwhelming that, in our opinion, the impact of the 
photographic identification on the minds of the jurors was 
insignificant. Unless there is a reasonable possibility that 
the erroneously admitted evidence might have contributed 
to the conviction, its admission constitutes harmless error. 
[Citations omitted.] " 
In addition to the positive in-court identification by the 

witness Allen, defendant matched the description of the robber 
given following the robbery; defendant's car matched the de- 
scription of the robber's car; defendant had in his possession, 
within forty-five minutes of the robbery, a brown paper bag 
full of cash and checks payable to the Convenient Food Mart; 
defendant had in his possession a pistol identical to the one used 
by the robber. We are certain beyond a reasonable doubt that 
exclusion of the evidence would not have changed the verdict. 
State v .  Heard, 20 N.C. App. 124, 201 S.E. 2d 58 (1973), rev'd 
on other growbds, 285 N.C. 167, 203 S.E. 2d 826 (1974) ; see 
also, 4 Strong's N. C. Index 3d, Criminal Law, $ 169.1 (1976). 

There are other contentions raised by defendant in this 
appeal which we do not find necessary to discuss. These con- 
tentions have been considered, and no prejudicial error is found. 

No error. 

Judges MORRIS and HEDRICK concur. 
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STATE OF NORTH CAROLINA v. HOWARD F. WIGGINS 

No. 7630SC985 

(Filed 1 June 1977) 

1. Narcotics !j 1- possession defined 
An accused has possession of marijuana within the meaning of 

the Controlled Substances Act when he has both the power and intent 
to control its disposition. 

2. Narcotics 1 3- marijuana growing near defendant's residence-ad- 
missibility 

The trial court properly admitted evidence of marijuana found 
growing in flower pots in defendant's front yard 32 feet from de- 
fendant's mobile home and behind a television antenna connected to 
defendant's residence since the marijuana was within such close 
proximity to  defendant's residence as to raise the inference that de- 
fendant had constructive possession of i t ;  however, the court erred in 
the admission of evidence of marijuana found growing in a flower 
bed approximately 55 feet behind defendant's residence and mari- 
juana found growing near a cornfield located 145 feet from the 
residence where there was no evidence as  to whether the flower bed 
and cornfield were on defendant's property or otherwise under his 
control and no other evidence linking defendant to such marijuana. 

3. Narcotics !j 4- intent to distribute - insufficiency of evidence 
Evidence of defendant's possession of 215.5 grams of marijuana, 

without more, was insufficient to withstand a motion for nonsuit on 
a charge of possession of marijuana with intent to sell and distribute. 

4. Narcotics $! 4- manufacture of marijuana - sufficiency of evidence 
The State's evidence was sufficient for the jury in a prosecution 

for manufacture of marijuana where i t  tended to show that  stripped 
stalks of marijuana were found growing behind a television antenna 
connected to  defendant's residence and that  marijuana plants were 
found growing in flower pots in defendant's front yard 32 feet from 
his residence, the quantity of marijuana or the intent of the offender 
being immaterial. 

Judge HEDRICK concurring in result. 

ON c e r t i o r a r i  from T h o r n b u r g ,  Judge. Judgment entered 
21 October 1975 in Superior Court, CLAY County. Heard in the 
Court of Appeals 4 May 1977. 

Defendant was charged by indictments in proper form with 
manufacture of marijuana, and possession of marijuana with 
the intent to sell and deliver. He entered pleas of not guilty to 
each offense and was convicted by a jury of both counts. Judg- 
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ment was entered thereon sentencing defendant to imprison- 
ment for a term of two years. 

The State introduced evidence which tended to show as fol- 
lows: On 14 July 1975, Clay County Sheriff Hartsell Moore 
and Deputy Sheriff Robert Shelton went to  defendant's resi- 
dence pursuant to information they had received that  marijuana 
was growing there. Defendant lived in a mobile home in a rural, 
mountainous area of Clay County. Moore told defendant that  
he had been informed that  marijuana was growing on the prem- 
ises and asked to look around, whereupon defendant gave the 
officers consent to  search. Moore searched defendant's trailer 
but did not find any contraband inside. The officers then dis- 
covered green vegetable material growing in a flower bed ap- 
proximately 55 feet behind defendant's trailer. They continued 
their search and found similar vegetable material growing near 
a cornfield located 145 feet from the trailer and stripped stalks 
of the material growing behind a television antenna connected 
to defendant's home. They also discovered the same vegetable 
material growing in flower pots on a table in defendant's front 
yard about 32 feet from the trailer. 

Defendant stipulated a t  trial that  the vegetable matter in- 
troduced by the State was marijuana but presented no evidence. 
He moved for a judgment as of nonsuit as to  both charges, but 
the motions were denied. 

Other relevant facts are set out in the opinion below. 

Attorney General E d m i s t m ,  b y  Specinl Deputy Attorney 
General John R. B. Matthis, and -4ssoeiate Attorney A1 S .  
Hirsch, for  the State. 

Simpson, Baker and Aycock, P.A., by Gene Baker, for  de- 
fendant appellant. 

MORRIS, Judge. 

Defendant contends that the trial court erred by admitting 
the marijuana into evidence and in denying his motions for non- 
suit because there was no evidence which showed that  the drug 
was in defendant's actual or constructive possession. 

[I] An accused has possession of marijuana within the mean- 
ing of the Controlled Substances Act when he has both the 
power and intent to  control its disposition. The possession may 
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be either actual or constructive. State v. Baxter, 285 N.C. 735, 
208 S.E. 2d 696 (1974). Constructive possession of marijuana 
exists when the accused is without actual personal dominion over 
the material, but has the intent and capability to maintain control 
and dominion over it. State v. Spencer, 281 N.C. 121, 187 S.E. 
2d 779 (1972). "Where [narcotics] are found on the premises 
under the control of an accused, this fact, in and of itself, gives 
rise to an inference of knowledege and possession which may 
be sufficient to carry the case to the jury on a charge of unlaw- 
ful possession." State v. Harvey, 281 N.C. 1, 12, 187 S.E. 2d 706, 
714 (1972). 

[2] Applying these principles to the present case, we must 
determine whether the marijuana discovered by Sheriff Moore 
and Deputy Shelton was "found on the premises under the con- 
trol of an accused" so that possession by defendant wuld be 
reasonably inferred. We believe that the marijuana located in 
the flower pots 32 feet in front of defendant's trailer and be- 
side defendant's television antenna was within such close prox- 
imity to defendant's residence as to raise the inference that 
defendant had a t  least constructive possession of it. Con- 
sequently, we hold that its admission into evidence was proper. 

Problems arise, however, with respect to the admissibility 
of the marijuana discovered behind defendant's trailer. In 
State v. Spencer, supra, the defendant was charged with feloni- 
ous possession of marijuana discovered in a pig shed located 
approximately 60 feet behind his residence. The Supreme Court, 
ruling on a motion for judgment as of nonsuit, noted that 
"[dlefendant had been seen on numerous occasions in and 
around the out-buildings directly behind his house. Thus, when 
considered with the fact that marijuana seeds were found in 
defendant's bedroom, this evidence raises a reasonable inference 
that defendant exercised custody, control, and dominion over the 
pig shed and its contents. . . . " State v. Spencer, supra a t  129-30, 
187 S.E. 2d a t  784. In the case sub judice, there was no evidence 
concerning whether the flower bed and cornfield in which the 
marijuana was located were on defendant's property or other- 
wise under his control. Nor was there any evidence linking 
defendant to the marijuana other than the fact that i t  was 
growing near his trailer. The State cites three decisions by this 
Court, State v. Salem, 17 N.C. App. 269, 193 S.E. 2d 755, cert. 
den., 283 N.C. 259, 195 S.E. 2d 692 (1973) ; State v. Summers, 
15 N.C. App. 282, 189 S.E. 2d 807, cert. den., 281 N.C. 762, 191 
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S.E. 2d 359 (1972) ; State v. Crouch, 15 N.C. App. 172, 189 
S.E. 2d 763, cert. den., 281 N.C. 760, 191 S.E. 2d 357 (1972). In 
each of these cases, however, as the State correctly concedes, 
either the contraband was found in defendant's home or there 
was additional evidence linking defendant to the drug. Again, 
there was no such evidence in the present case. Accordindv, 
the State did not show that the marijuana discovered behind 
defendant's trailer was found on premises under his control, 
and the admission of this marijuana into evidence constituted 
error. 

In ruling upon defendant's motion for judgment as of non- 
suit, the trial court was bound to consider the evidence in the 
light most favorable to the State, and the State is entitled to 
every reasonable intendment and inference to be drawn there- 
from. State v. Everette, 284 N.C. 81, 199 S.E. 2d 462 (1973). 
Whether the evidence is direct, circumstantial, or both, if there 
is evidence from which the jury could find that defendant com- 
mitted the offense charged, the motion for nonsuit should be 
overruled. State v. Lindley, 286 N.C. 255, 210 S.E. 2d 207 
(1974). To withstand the motion, there must be substantial evi- 
dence of all material elements of the offense charged. State v. 
McKinney, 288 N.C. 113, 215 S.E. 2d 578 (1975). 

Defendant was charged with (1) unlawful possession of 
marijuana with intent to sell and deliver, and (2) manufacture 
of marijuana. The State's evidence consisted of the testimony 
of the two officers who went to defendant's premises and dis- 
covered the marijuana and the SBI agents who chemically iden- 
tified it. On cross-examination, Sheriff Moore stated : 

"When I went to the home of Mr. Wiggins I did not find 
any type of scales or weight devices for weighing small 
amounts. I did not find any rolling paper, as associated 
with the smoking of marijuana. I didn't see any. I did 
not find anything to my knowledge, in the trailer, as such 
that was related to the growing or the weighing or the 
rolling of marijuana. . . . 9 t 

[3] There was a stipulation that all of the marijuana found 
consisted of 215.5 grams, less than a half pound. There is noth- 
ing in the record which sheds any light on the amount found 
growing in each of the locations. Even so, this quantity alone, 
without some additional evidence, is not sufficient to raise an 
inference that the marijuana was for the purpose of distribu- 
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tion. See State v. Baxter, supra; State v. McDouyald, 18 N.C. 
App. 407, 197 S.E. 2d 11, cert. dm., 283 N.C. 756, 198 S.E. 2d 
726 (1973). Thus, even when the evidence is viewed in the light 
most favorable to the State, evidence of possession of the mari- 
juana, without more, is not sufficient to withstand a motion for 
judgment a s  of nonsuit on a charge of possession with intent to 
sell and distribute. 

[4] On the  charge of manufacture, we reach a different con- 
clusion. State's evidence, which we have held was admissible to 
show constructive possession, was that stripped stalks of mari- 
juana were found growing behind a television antenna con- 
nected to defendant's residence and that  marijuana plants were 
found growing in flower pots on a table in defendant's front 
yard 32 feet from his residence. 

G.S. 90-95 (a )  ( I ) ,  the statute under which this charge was 
brought, provides that  i t  shall be unlawful for any person " [ t lo  
manufacture, sell or deliver, or possess with intent to  manu- 
facture, sell or deliver, a controlled substance" except as author- 
ized "by this Article." By G.S. 90-87 (15) " 'manufacture' means 
the production, preparation, propagation, compounding, conver- 
sion, or  processing of a controlled substance by any means, 
whether directly or  indirectly, artificially or  naturally. . . . 1,  

In State v. Elam, 19 N.C. App. 451, 455, 199 S.E. 2d 45, 48, 
appeal dismissed and cert. den., 284 N.C. 256, 200 S.E. 2d 656 
(1973), we said : 

" . . . We think the statutes make the manufacture of mari- 
juana a felony, regardless of the quantity manufactured or  
the intent of the offender. . . . 3 9 

We are not unaware of State v. Baxter, 21 N.C. App. 81, 203 
S.E. 2d 93, rev. on other g~ou)zds, 285 N.C. 735, 208 S.E. 2d 
696 (1974), and State v. Whitted, 21 N.C. App. 649, 205 S.E. 
2d 611, cert. defi., 285 N.C. 669, 207 S.E. 2d 761 (1974), nor 
of the statements contained therein with respect to  interpreta- 
tion of G.S. 90-87(15). Those cases are clearly distinguishable 
on the facts. That portion of G.S. 90-87(15) which allows 
"preparation or compounding of a controlled substance" for 
one's own use in certain instances has no application to  the facts 
of this case. 

Defendant's assignments of error Nos. 1, 2, 3, 8, 9 and 10 
were not brought forward and argued in his brief and they are, 



296 COURT OF APPEALS [33 

State v. Wiggins 

therefore, deemed abandoned. Higgins v. Builders and Finance, 
Inc., 20 N.C. App. 1, 200 S.E. 2d 397 (l973), cert. den., 284 
N.C. 616, 201 S.E. 2d 689 (1974). The remaining assignments 
of error contest the court's denying defendant's motions for 
arrest of judgment, for a new trial, for a mistrial, and to set 
aside the verdict. These contentions have been answered. 

The judgment in case No. 75CR5623 (possession of mari- 
juana with intent to sell and distribute) is reversed. 

In the judgment in case No. 75CR5624 (manufacture of 
marijuana), we find no error. 

Judge ARNOLD concurs. 

Judge HEDRICK concurs in the result. 

Judge HEDRICK concurring in the result. 

I vote to reverse the conviction of possession of marijuana 
with intent to distribute and to affirm the conviction for manu- 
turing. I feel constrained, however, to  point out that an incon- 
gruity is manifest by declaring that it was error to admit 
evidence of the marijuana growing in the flower bed 55 feet 
from the back of the trailer and in the garden 145 feet 
from the back of the trailer and a t  the same time to admit 
evidence of the marijuana growing in flower pots 50 feet from 
the entrance of the trailer (32 feet from the side) and of the 
"stripped" marijuana stalks near the TV antenna. In my 
opinion, all of this evidence was admissible under the circum- 
stances of this case, and i t  was for the jury to determine 
whether defendant was in possession thereof and was growing 
it. The majority decision leaves the conviction of the felony of 
manufacturing supported only by the evidence that marijuana 
was growing in flower pots on a table, four feet square, near 
defendant's residence and that there was stripped marijuana 
stalks near the TV antenna. If it was error to admit the evi- 
dence of the marijuana growing in the flower bed and in the 
garden, as the majority opinion declares, it appears to me that 
such an error would be so prejudicial as to entitle defendant to 
a new trial in the manufacturing case. While I agree that the 
evidence of manufacturing was sufficient to take the case to 
the jury even without evidence of the marijuana growing in the 
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flower bed and the garden, I am convinced that the admission 
of this evidence tipped the scales for the State in the minds of 
the jury. The majority decision precludes the State from prose- 
cuting the defendant for the possession of 215.5 grams of mari- 
juana while i t  supports the conviction of defendant for having 
manufactured the same 215.5 grams of marijuana. 

FORD MARKETING CORPORATION V. NATIONAL GRANGE MU- 
TUAL INSURANCE COMPANY AND A E T N A  CASUALTY AND 
SURETY COMPANY 

No. 7626DC869 

(Filed 1 June 1977) 

Insurance § 87- automobile liability insurance - driver not in lawful 
possession - no coverage under owner's policy 

A t  the time of the collision giving rise to  this action, the driver 
of a truck was not in lawful possession of the vehicle pursuant to 
G.S. 20-279.21(b)(2) and therefore was not covered under the truck 
owner's liability insurance policy where the evidence tended to show 
t h a t  the  owner of the truck placed i t  in  the possession of his em- 
ployee who was his brother-in-law and pu t  no restrictions on the em- 
ployee's use of the  truck; the employee had previously allowed his 
son-in-law to use the truck, which use was unknown to the owner 
but to  which the owner subsequently stated no objection; there was 
a close family relationship between the employee and his son-in-law; 
and a t  the time of the collision the son-in-law was driving the truck 
without the employee's express permission or  knowledge, the son- 
in-law having taken the truck for  his own use from the employee's 
premises while the  employee was on vacation. 

APPEAL by defendant National Grange Mutual Insurance 
Company from Saunders, Judge. Judgment entered 7 October 
1976 in District Court, MECKLENBURG County. Heard in the 
Court of Appeals 13 April 1977. 

The facts in this case are not in dispute, and the case was 
tried by Judge Saunders without a jury. 

On August 27, 1973, William Kenneth Baucom was the 
owner of a 1967 Chevrolet pickup truck. The truck was bought 
by Baucom for  use in his contracting business, and during the 
one year that  he had owned the truck prior to August 27, 1973, 
the truck had always remained in the possession of one Robert 
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Marvin Harrington. Harrington was an employee of Baucom 
and was also a brother-in-law of Baucom. 

During the year's time referred to, Harrington drove the 
truck to his home a t  the end of the working day and also drove 
it to his home on weekends. Baucom put no restrictions on 
Harrington's use of the truck, and there was never any conver- 
sation between Baucom and Harrington regarding the use of 
the truck by any third party. Harrington on occasion used the 
truck for  personal purposes, which use was unknown to Bau- 
com. Baucom does not now have any objection to such use by 
Harrington. Harrington had been employed by Baucom for 
eleven years, and Baucom had confidence in Harrington's judg- 
ment regarding the use of the truck, which Harrington kept a t  
his home on a regular basis. 

Sometime prior to August 27, 1973, and prior to Baucom 
buying the truck in question, Harrington had in his possession 
and kept on a regular basis a t  his home another truck likewise 
owned by Baucom. 

Larry Neal Melton was a son-in-law of Harrington, having 
married Harrington's daughter some six years prior to August 
27, 1973. At  some time prior to August 27, 1973, and during the 
time that  Harrington kept in his possession the other truck 
owned by Baucom referred to above, Melton and his wife and 
his wife's sister wanted to borrow this other pickup truck for 
the purpose of moving the sister's furniture. The three of them 
went to  a job site where Harrington was working where he 
gave them permission to use the truck for this purpose. The 
truck was used by the three of them for this purpose, being 
driven by Melton, and i t  was returned to him by Melton a t  the 
job site later the same day. 

During the six-year period that Melton was married to 
Harrington's daughter and prior to August 27, 1973, Melton and 
his wife lived approximately one and one-half or two miles from 
Harrington's residence. They had numerous occasions to see 
each other during this time. They visited in each other's homes 
on a regular basis and ate meals in each other's homes reg- 
ularly. They also from time to time attended church together. 
Harrington and Melton hunted together, and on occasion Har- 
rington loaned Melton one of his shotguns. Also during this 
period, Harrington's daughter, Ann, would borrow Harrington's 
personal automobile with his permission from time to time for 
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her own purposes, and Melton accompanied her on these occa- 
sions. 

During such six-year period of time, Harrington never re- 
fused anything to  Melton which Melton requested, and Baucom 
never a t  any time told Harrington not to let Melton drive the 
pickup truck. 

On August 27, 1973, Harrington was away on vacation, 
which fact was known to Melton. Melton and his wife, Ann, 
wanted to move some paneling to their home. The only vehicle 
owned by them was a Volkswagen, which was too small to 
carry the paneling. Melton and Ann decided to go get the 
1967 Chevrolet pickup truck. Melton was at first hesitant to  do 
so, knowing that Harrington was away; but his wife, Harring- 
ton's daughter, said that  her father would not mind. 

Melton, his wife, and young son then drove their Volks- 
wagen to Harrington's residence. No one was a t  home. Melton 
looked into the pickup truck and found the keys in the ashtray. 
His wife then returned home in the Volkswagen, and Melton, 
accompanied by his young son, drove away in the pickup truck 
for  the purpose of buying the paneling to put in the home. 

Shortly afterwards and while operating the truck for  this 
purpose, Melton had an accident with an  automobile owned by 
the plaintiff, Ford Marketing Corporation, which resulted in 
damage to the plaintiff's property. Thereafter an  action was 
brought by the plaintiff herein against Larry Neal Melton in 
the District Court of Mecklenburg County. Judgment was en- 
tered on March 4, 1975, against Melton in the principal sum 
of $3,500.00. Execution on such judgment was thereafter issued 
in Union County, Melton's residence, and was returned by the 
sheriff of Union County unsatisfied, and the judgment remains 
unpaid. 

The defendant, National Grange Mutual Insurance Com- 
pany, on August 27, 1973, insured Larry Neal Melton under a 
liability policy. This policy insured Melton while operating a 
non-owned automobile. 

The defendant, Aetna Casualty and Surety Company, on 
August 27, 1973, had in force and effect its policy of liability 
insurance which named Baucom's 1967 Chevrolet pickup truck 
as  an insured vehicle. Under this policy the defendant Aetna 
provided coverage for its policyholder, William Kenneth Bau- 
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com, and any other person while using the pickup truck with 
Baucom's permission. 

There was a t  the time of such collision a close family rela- 
tionship existing between Melton and Harrington. Melton's use 
of the truck on this occasion, however, was entirely without the 
knowledge of either Harrington or Baucom. Harrington stated 
to Melton after the accident that had he been a t  home on such 
occasion, he would either have given Melton permission to use 
the truck for the intended purpose or he would have driven him 
himself. Harrington testified in this action, and the court found 
as a fact that Harrington now has no objection to Melton's use 
of the truck under the circumstances and on the occasion in 
question. 

From the foregoing facts the trial judge concluded as a mat- 
ter of law that Larry Melton was not using the pickup truck 
owned by William Kenneth Baucom with the express or implied 
permission of Baucom, nor was Larry Melton in lawful possessioh 
of the Baucom truck at the time of the collision in question on 
August 27, 1973. The trial judge further concluded that Bau- 
com's liability carrier (Aetna Casualty and Surety Company) 
did not provide coverage for Melton on the occasion of the col- 
lision in question and that Melton's liability carrier (National 
Grange Mutual Insurance Company) did provide coverage for 
Melton on the occasion of the collision in question. 

Judgment was rendered in favor of the plaintiff against 
National Grange Mutual Insurance Company. 

Martin, Howerton, Williams & Richards, by Neil C. Wil- 
l iam, for the plaintiff. 

Golding, Crews, MeeFcins, Gordon & Gray, by Rodney Dean 
and C. Byron Hoklen, for Aetna Casualty and Su.rety Company. 

Wade & Carmichael, by R. C. Carmichaal, Jr., f o ~  National 
Gramge Mutml Insurance Company. 

BROCK, Chief Judge. 

Appellant makes no argument that the trial judge erred in 
concluding that Melton was not using the truck with the express 
or  implied permission of Baucom. However, appellant does argue 
strenuously that the trial judge erred in concluding that Melton 
was not in lawful possession of the Baucom truck a t  the time 
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of the collision. Our discussion, threfore, is confined to the ques- 
tion of lawful possession. 

In 1967 the legislature amended G.S. 20-279.21 (b) (2) by 
adding to  the persons insured under an owner's liability insur- 
ance policy "any other person in lawful possession'' of the 
insured's vehicle. 

In the  case of Packer v. I)zsurance Co., 28 N.C. App. 365, 
221 S.E. 2d 707 (1976), this Court briefly reviewed the legis- 
lative and judicial history of the statutorily required liability 
coverage under an  owner's liability insurance policy and made 
reference to two of the appellate cases which had dealt with 
the 1967 amendment. See Insurance Co. v. Broughton, 283 N.C. 
309, 196 S.E. 2d 243 (1973), and Jerniyan v. Insurance Co., 16 
N.C. App. 46, 190 S.E. 2d 866 (1972). See also Insurance Co. 
v. Chantos, 25 N.C. App. 482, 214 S.E. 2d 438 (1975), where 
the original permittee's permission to another to  drive the car 
constituted lawful possession by the second permittee so a s  to  
afford coverage under the owner's policy, although there was 
no express or implied permission from the owner. 

In PacFcer, supra, there was evidence that  an  employee of 
the owner of a truck was instructed to take the truck to his 
home over the weekend and to pick up other employees on Mon- 
day morning to transport them to the job site. The employee did 
not have permission to drive the truck for his personal use. On 
Saturday while driving the truck for his personal use, 
the employee negligently caused injuries to plaintiff. We held 
that  this evidence was sufficient to support a jury verdict find- 
ing that the employee was in lawful possession of the truck and 
to  support a judgment holding the owner's liability carrier liable. 

Concerning the 1967 amendment, we stated in Packw:  
"Clearly the legislature intended a change in the [owner's] 
liability insurance coverage previously required by statute." I n  
Packer, i t  was our opinion that the intent of the legislature was 
that  North Carolina should follow no less than the liberal rule 
discussed in 5 A.L.R. 2d 600, 622, which is set out a s  follows: 

"The employee need only to have received permission to 
take the vehicle in the first instance, and any use while i t  
remains in his possession is 'with permission' though that  
use may be for  a purpose not contemplated by the assured 
when he parted with possession of the vehicle." 
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It is argued that by the 1967 amendment to the coverage 
requirement for an owner's liability insurance policy ("any 
other person in lawful possession"), the legislature intended 
that the owner's liability coverage should extend to cover any 
operator of the owner's vehicle except a thief. However, because 
of other North Carolina statutes, coverage of "any other person 
in lawful possession" does not seem to cause such a significant 
extension of coverage. 

At the time of the 1967 amendment to G.S. 20-279.21 
(b) (2) ,  which added to those persons insured under an owner's 
liability insurance policy "any other person in lawful posses- 
sion" of the owner's vehicle, we had in effect in this State G.S. 
20-105 which provided in pertinent part: 

"Any person who drives or otherwise takes and carries 
away a vehicle, not his own, without the consent of the 
owner thereof, and with intent to temporarily deprive said 
owner of his possession of such vehicle, without intent to 
steal the same, is guilty of a misdemeanor. The consent 
of the owner of a vehicle to its taking or driving shall not 
in any case be presumed or implied because of such owner's 
consent on a previous occasion to the taking or driving of 
such vehicle by the same or a different person." 

Although G.S. 20-105 was repealed by Session Laws 1973, 
Chapter 1330, Sec. 39, effective January 1, 1975, Sec. 38 of the 
same Chapter 1330 enacted what now appears as G.S. 14-72.2, 
also made effective January 1, 1975. General Statute 14-72.2 (a) 
and (b) provide: 

"(a) A person is guilty of an offense under this sec- 
tion if, without the consent of the owner, he takes, operates, 
or exercises control over . . . a motor vehicle . . . of another. 

" (b) Consent may not be presumed or implied because 
of the consent of the owner on a previous occasion . . . 
given to the person charged or to another person." 

The current criminal statute, like its predecessor, presents 
a formidable obstacle to finding a person to be in lawful pos- 
session without some prior consent of the owner. We recognize 
that the current statute (G.S. 14-72.2) has been declared void 
for vagueness (State v. Graham, 32 N.C. App. 601, 233 S.E. 
2d 615 (1977) ; nevertheless, the current statute, like its prede- 
cessor, shows a clear legislative intent to make it unlawful for 
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a person to take o r  operate the motor vehicle of another without 
the consent of the owner, and the consent of the owner on a 
prior occasion does not presume o r  imply consent on a later 
occasion. 

In the present case i t  is clear that  Melton did not have 
the  consent of either Baucom or  Harrington for  Melton to take 
and operate the truck a t  the time that  he  did so and a t  the 
time of the collision in question. It is now obvious that  neither 
Baucom nor Harrington would have caused Melton to be prose- 
cuted for a violation of the criminal statute. Nevertheless, does 
Harrington's after-the-fact statement that  he would have given 
Melton permission to use the truck keep Melton's conduct a t  
the time he took and drove the truck from being in violation 
of the provisions of the criminal statute? It is argued that  the 
close kinship and social ties between Melton and Harrington 
and the family purpose of the use of the truck by Melton miti- 
gate against Melton's possession of the truck being in violation 
of the criminal statute, and particularly so in the light of 
Harrington's after-the-fact expression of consent to  Melton's 
use. 

In determining the legislature's intent when i t  enacted the 
"any other person in lawful possession" amendment to G.S. 
20-279.21 (b) (2)'  we cannot overlook the intent of that same 
body in i ts  enactment of the popularly called "temporary lar- 
ceny" and "unauthorized use" statutes (G.S. 20-105, repealed 
effective 1 January 1975; and G.S. 14-72.2, enacted effective 
1 January 1975). Although Melton may not have possessed 
mens rea  and although his conduct may not have been malum 
in  se, nevertheless, his act was nzdum p~o1tibitu)n by legislative 
enactment. The very conduct which constituted the violation of 
a criminal statute cannot be said to have placed Melton "in 
lawful possession" for  purposes of liability insurance coverage. 
If the legislature wishes to  extend the owner's automobile lia- 
bility insurance coverage of "any other person in lawful posses- 
son" to encompass the facts of this case, i t  will have to adapt 
its criminal statutes to that  intent. 

Affirmed. 

Judges VAUGHN and CLARK concur. 
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STATE OF NORTH CAROLINA v. WILLIAM EARL McKOY 

No. 7610SC1041 

(Filed 1 June 1977) 

1. Constitutional Law 5 50- speedy trial -violation of right - factors 
to consider 

The determination whether the constitutional right to a speedy 
trial has been violated involves four main factors: (1) the length of 
the delay; (2) the reason for the delay; (3) the defendant's assertion 
of his right to speedy trial; and (4) prejudice resulting to the defend- 
ant from the delay. 

2. Constitutional Law § 54- speedy trial - absence of witness -no 
abridgement of right 

Defendant's contention that he was prejudiced by the twenty-two 
month delay of his trial for the reason that an allegedly crucial 
witness became unavailable is without merit, since defendant stated 
a desire to have as witnesses either four or five people who were 
present a t  or about the time of the killing; all of those witnesses ex- 
cept one were present a t  the trial and i t  is doubtful that the missing 
witness's testimony would have helped defendant; and there was no 
showing that the witness was available seven months after the date 
of the crime or a t  any time thereafter. 

3. Criminal Law &! 91- setting of trial date-oral requests insufficient 
Oral requests for the setting of a trial date made by defendant's 

counsel to the district attorney were not sufficient to entitle defendant 
to a dismissal under the provisions of G.S. 16-10.2(a), since that 
statute requires that such requests be sent to the district attorney by 
registered mail. 

APPEAL by defendant from McLellmd,  Jwlge. Judgment 
entered 11 August 1976 in Superior Court, WAKE County. Heard 
in the Court of Appeals 10 May 1977. 

In a bill of indictment returned in February 1975 defendant 
was charged with the murder of James Franklin Lee (Lee) on 
12 October 1974. He was placed on trial for second-degree mur- 
der and pled not guilty. 

Before the case was called for trial, the court conducted a 
hearing on defendant's motion to dismiss for failure of the State 
to provide him with a speedy trial. The court denied the motion 
and further facts pertaining thereto are hereinafter set forth. 
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Evidence presented by the State is summarized in pertinent 
part as  follows : 

Edmond Gibson testified: Around 11 :00 or 12 :00 o'clock 
on the day in question he, defendant, Lee and several others 
were a t  defendant's apartment in Raleigh. An argument de- 
veloped between defendant and Lee; defendant slapped Lee 
after which Lee went to his girl friend's house and returned 
with a gun. While Lee was gone defendant borrowed a gun. 
When Lee returned to defendant's apartment defendant ordered 
him to  halt and to leave by the count of ten. Anna Wright 
began counting and when she reached eight or nine, defendant 
shot Lee. Gibson could not see whether Lee, before he was shot, 
attempted to draw his gun out of his waistband where i t  was 
hidden under his shirt. 

Charles Goodwin testified: He saw the shooting, did not 
see Lee attempt to draw his gun, and saw Lee's gun still in his 
waistband after he fell. 

Mary Virginia Justice Watson testified: When Lee re- 
entered defendant's house, defendant said he would blow Lee's 
head off and told Anna Wright to start counting. When Anna 
reached eight, she (Watson) ran out of the room and did not 
see the shooting. 

Detective D. R. Turnage testified: He heard the witnesses 
Watson and Goodwin make statements regarding the shooting 
soon after i t  occurred and their statements made then were the 
same as those given a t  trial. Anna Wright was also indicted 
for murder but the charge against her was dismissed. 

Dr. Gordon LeGrand testified that the victim died from a 
gunshot wound to his head; that the victim was wearing a tur- 
tleneck shirt a t  the time his body was examined the day after 
the shooting. 

Defendant presented no evidence. 

The jury found defendant guilty of voluntary manslaugh- 
ter and from judgment imposing prison sentence of 18 years, 
he appealed. 
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Attorney General Edmisten, by Associate Attorney Elisha 
H.  Bunting, JT., for the State. 

Ragsdale, Liggett & Cheshire, b y  Joseph B. Cheshire V alzd 
William J. Bruckel, Jr., for defen.dant appellant. 

BRITT, Judge. 

By the first assignment of error argued in his brief defend- 
ant  contends the trial court erred in denying his motion to dis- 
miss because of the State's failure to afford him a speedy trial. 

On the question of speedy trial, the record discloses: 

The alleged offense occurred on 12 October 1974 and in- 
dictment was returned in February 1975. A warrant was issued 
for defendant on 12 October 1974 and he was arrrested six days 
later. At  the time of the alleged offense, defendant was on 
parole from a sentence previously imposed following his con- 
viction of involuntary manslaughter. Shortly after his arrest on 
18 October 1974 his parole was revoked. 

- In a letter to the Clerk of the Superior Court of Wake 
County, from the supervisor of combined records a t  Central 
Prison, dated 25 April 1975 and acknowledging receipt of a 
detainer on defendant, the court was advised that the approxi- 
mate release date of defendant from the 7-10 year sentence he 
was then serving would be 6 April 1979. The letter further stated 
that defendant had an additional sentence of three years which 
would terminate on 19 May 1981. 

On 22 January 1976 defendant's present counsel filed an 
affidavit and a motion to dismiss, the contents of which are 
summarized in pertinent part as follows: He was appointed to 
represent the indigent defendant in November 1974. The case 
was scheduled for trial on 2 June 1975 but was continued on 
motion of the State. Defendant's counsel made oral requests to 
the district attorney for a new trial date on three occasions in 
June 1975, on two occasions in July 1975, and again in August, 
September, October and December of 1975. Defendant's parole 
in a former case had been revoked because of his arrest in this 
case and he has done nothing to delay the trial of this case. 
Defendant's counsel has been unable to locate four material wit- 
nesses, namely, Charles Goodwin, Edmond Gibson, Mary Vir- 
ginia Justice and Clare Jones. Defendant has been prejudiced 



N.C.App.1 COURT OF APPEALS 307 

State v. McKoy 

by the delay of his trial and asks that the charges against him 
be dismissed or, in the alternative, that if his witnesses can 
be located that he be given an early trial. 

On or about 19 February 1976 defendant filed a motion for 
a material witness order for the four witnesses named above and 
for Anna Wright. At the same time he filed a request and mo- 
tion for voluntary discovery and a motion for examination of 
witnesses. On 27 February 1976 Judge McKinnon entered an 
order granting most of the relief requested in these motions. 

On 3 March 1976 Judge McKinnon entered an order deny- 
ing defendant's motion to dismiss but "without prejudice to the 
defendant's right to show new circumstances when the case is 
calendared for trial." He further ordered that the case be cal- 
endared for trial a t  or before the 3 May 1976 session of the 
court. 

On 8 June 1976 defendant filed another motion to dismiss 
or, in the alternative, for a speedy trial. 

On 9 August 1976 Judge McLelland conducted a hearing 
on defendant's motion to dismiss, following which he entered 
an order summarized in pertinent part as follows: The case 
was calendared for trial on 12 April 1976 but was not called, 
defendant's counsel not being available for trial. During the 
month of June, Judge McKinnon extended the time for trial  
specified in his order of 30 (sic) March 1976. The trial was next 
calendared for the 9 August 1976 session and all of the witnesses 
alleged to be material, except Anna Wright, are available. Al- 
though Anna Wright is regarded by defendant as a material and 
crucial witness, there is no showing that she was not available 
a t  the 12 April 1976 session and there is no sufficient showing 
that she is a crucial witness. Judge McLelland concluded that 
Judge McKinnon's order regarding a trial date had not been 
violated, that the delay in defendant's trial date had not been 
unreasonable, and that defendant had not been prejudiced by 
the delay; he denied the motion to dismiss. 

[I] It is now firmly established that the determination whether 
the constitutional right to a speedy trial has been violated in- 
volves four main factors : (1) the length of the delay; (2) the 
reason for the delay; (3) the defendant's assertion of his right 
to speedy trial; and (4) prejudice resulting to the defendant 
from the delay. State v. Brown, 282 N.C. 117, 191 S.E. 2d 659 
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(1972) ; State v. O'Kelly, 285 N.C. 368, 204 S.E. 2d 672 (1974). 
See also Barker v. Wingo, 407 U.S. 514, 33 L.Ed. 2d 101, 92 
S.Ct. 2182 (1972). 

121 While the length of delay in absolute terms is never per se 
determinative, admittedly a delay of 22 months, as in this case, 
could contravene the right to a speedy trial under some circum- 
stances, and such delay should be avoided if possible. S t a k  v. 
Brown, supra. I t  appears that defendant's primary contention 
is that he was prejudiced by the delay of his trial for the rea- 
son that Anna Wright, a crucial witness, became unavailable. 

It is noted that in his 22 January 1976 motion to dismiss 
defendant did not list Anna Wright as a witness material to his 
defense. He did include her name in his February 1976 motions. 

At the hearing on his motion to dismiss before Judge Mc- 
Lelland defendant called as a witness Attorney Wade Smith 
who represented defendant for several months following his 
arrest. Mr. Smith testified that he talked with Anna Wright 
during that time and that she told him she was living with 
defendant on the day of the shooting; that when Lee returned 
to defendant's apartment "the word was out" that he had a gun ; 
that defendant gave Lee ten seconds to get out of his apart- 
ment and told her to start counting; that while she was count- 
ing, Lee "stuck his hands up in his coat" and defendant shot 
him. 

The State countered Smith's testimony with that of Detec- 
tive Turnage. He testified that he talked with Anna Wright on 
the day of the killing and again on 21 October 1974. On the 
former date she gave him very little information. On the latter 
date she stated, among other things, that while she was counting 
as  directed by defendant and reached eight or nine, defendant 
shot Lee; that defendant then threw the gun he had on the couch 
and left; that she a t  no time stated that she saw Lee "stick his 
hand up in a coat as if to get a gun." Turnage further testified 
that he went to the scene of the killing immediately after it 
happened ; a t  that time he found Lee lying on his face in a pool 
of blood directly under his head; that Lee did not have a coat 
on his person a t  that time and there was no coat in the immedi- 
ate vicinity of the body. 

We think Judge McLelland's conclusion that defendant 
failed to show prejudice by the unavailability of Anna Wright 
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a t  the trial is fully supported by the evidence. Furthermore, the 
record indicates that Anna Wright could not be located in May 
1975 or at anytime thereafter. 

Defendant relies very heavily on State v. O'Kellv, supra. 
We think the facts in that case clearly distinguish it from the 
case a t  hand. In O'Kelly, in September 1972 the defendant, who 
was charged with felonious housebreaking and larceny, filed a 
written petition asking for a trial at the October 1972 session of 
the court. As grounds for a speedy trial, the petition alleged 
that four witnesses material to the defense were then available; 
that they were itinerant workers and their continued avail- 
ability was extremely doubtful. The State failed to call the case 
for  trial a s  requested and on 5 June 1973 defendant filed a motion 
to dismiss for failure of the State to afford him a speedy trial. At 
the hearing on his motion defendant offered evidence tending 
to show that the four witnesses in question were very material 
to his defense and were no longer available. The trial court 
denied the motion to dismiss, defendant was placed on trial in 
July 1973, none of the four witnesses could be found and 
defendant was convicted. The Supreme Court held that the trial 
court erred in not granting the defendant's motion to dismiss. 

In the case a t  hand defendant stated a desire to have as 
witnesses either four or  five people who were present a t  or 
about the time of the killing. It appears that all of those wit- 
nesses except Anna Wright were present a t  the trial and that 
i t  is very doubtful that her testimony would have helped de- 
fendant. Furthermore, there was no showing that Anna Wright 
was available in May of 1975 or a t  any time thereafter. 

[3] By the other assignment of error argued in his brief de- 
fendant contends the trial court erred in denying his motion to 
dismiss when the trial was held more than 16 months after the 
detainer was filed and more than 14 months after demand for 
speedy trial was made upon the district attorney, in violation of 
G.S. 15-10.2. 

G.S. 15-10.2 (a) provides in pertinent part : 

"Any prisoner serving a sentence or sentences within 
the State prison system who, during his term of imprison- 
ment, shall have lodged against him a detainer to answer 
to any criminal charge pending against him in any court 
within the State, shall be brought to trial within eight 
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months after he shall have caused to be sent to the district 
attorney of the court in which said criminal charge is 
pending, by registered mail, written notice of his place of 
confinement and request for a final disposition of the 
criminal charge against him; . . . . " (Emphasis added.) 

The record does not disclose that defendant ever made a 
request for trial "by registered mail" as required by the quoted 
statute. In State v. White, 270 N.C. 78, 153 S.E. 2d 774 (1967), 
the defendant did not make his request for trial by registered 
mail to the district attorney but instead he sent a letter to the 
clerk of the superior court. The Supreme Court held that there 
was not sufficient compliance with the statute to entitle the 
defendant to a dismissal. S e e  also F a r r i n g t o n  v. State of No,rth 
Carolina, 391 F. Supp. 714 (M.D.N.C. 1975). 

We hold that the oral requests which defendant's counsel 
in the case at hand made to the district attorney were not suffi- 
cient to entitle defendant to a dismissal under the provisions of 
the quoted statute. We hold that the trial court did not err in 
denying defendant's motion to dismiss. 

In defendant's trial and the judgment entered, we find 

No error. 

Judges PARKER and MARTIN concur. 

JOHN HENRY KEY, EMPLOYEE V. WAGNER WOODCRAFT, INC., EM- 
PLOYER AND IOWA NATIONAL MUTUAL INSURANCE COMPANY, 
CARRIER 

No. 7618IC884 

(Filed 1 June 1977) 

1. Master and Servant $ 90- workmen's compensation-failure to give 
written notice of accident - reasonable excuse - absence of prejudice 

The evidence supported the Industrial Commission's determina- 
ion that  plaintiff employee was reasonably excused from giving writ- 
ten notice to his employer within thirty days after the alleged accident 
and that  the employer was not prejudiced by the absence of written 
notice where i t  showed that  the employer's plant manager heard of 
plaintiff's injury about ten minutes after i t  occurred; plaintiff told his 
foreman on the next work day that he had been having pain since 
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moving some lumber the preceding work day and was being put in  the 
hospital; plaintiff related details of the occurrence to the  plant manager 
while in  the hospital some two weeks la ter ;  and plaintiff was  hos- 
pitalized, pu t  in  traction and operated upon before returning to work 
four  months later. 

2. Master and Servant § 65- workmen's compensation - ruptured disc - 
accident 

A ruptured disc suffered by plaintiff when he attempted to help 
a fellow employee lift a heavy piece of unfinished lumber resulted 
from a n  accident within the meaning of the Workmen's Compensation 
Act where plaintiff's usual job was operating a variety saw; on the  
date  in  question plaintiff was requested t o  help a fellow employee 
straighten some scrap pieces of lumber; and when plaintiff took hold of 
one end of a heavy board he felt  a stinging sensation in his neck. 

APPEAL by defendants from opinion and award of the 
North Carolina Industrial Commission filed 13 August 1976. 
Heard in the Court of Appeals 10 May 1977. 

Plaintiff seeks compensation from his employer and i ts  
compensation carrier for an alleged injury by accident arising 
out of and in the course of his employment. A hearing was held 
before Commissioner Vance after which he made the following 
"Findings of Fact" : 

"1. Plaintiff is a thirty-six year old married, male 
employee with three children. He had worked with the 
defendant employer eleven or twelve years prior to this 
alleged injury by accident. 

"2. His title with the company was machine operator 
full time on the variety saw. He also operated other ma- 
chines in the department trimming and finishing furniture. 

"3. During the period of this alleged injury all em- 
ployees were on short time due to the lack of orders. Many 
employees were asked to deviate from their normal tour 
occasionally in order to get in their hours. Plaintiff hardly 
ever moved any rough lumber. On rare occasions he had but 
it had been some time since this had been the case prior to 
April 30, 1975. 

"4. On April 30, 1975 plaintiff had work in his line 
of work on the machine to do, but about 2:15 p.m. his fore- 
man, Pete Rush, asked him to go help Bill Canaham, an- 
other machine operator in the machine room, to straighten 
up some scrap pieces of lumber on a wagon so a load of 
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new lumber could be unloaded and stacked on the wagon. 
This wagon was approximately knee high. 

"5. Approximately ten minutes prior to quitting time 
a t  2:30 p.m. Bill Canaham was trying to raise a large 
piece of lumber up so some scraps could be moved from 
underneath it. The piece of lumber was between two and 
three inches thick, thirty inches wide and eighteen feet 
long. He could not come up with i t  alone. Plaintiff took a 
hold of one end and tried to help him raise the board. When 
the board was about a t  a sixty degree angle plaintiff felt 
a stinging sensation in his neck. He thought a bee had 
stung him. He asked Bill Canaham to look and see if he 
could see where a bee had stung him. His neck kept stinging 
and about thirty minutes later there was a pain down his 
left arm. He was off work and home by this time. The pain 
continued to get worse until he was operated on. He had 
never had this much neck discomfort and pain prior to 
April 30, 1975. 

"6. Plaintiff went to High Point Memorial Hospital 
on May 4, 1975 and was seen by Dr. Michael B. Hussey 
complaining of pain in the neck, left shoulder and arm and 
stated he had had these symptoms four days. He was seen 
by Dr. Johnson and Dr. Wood on May 5, and admitted to 
the hospital for a rnyelogram. He was operated on May 15, 
1975 for a large, soft disc between the sixth and seventh 
cervical vertebra. 

"7. It was unusual for plaintiff to handle any heavy 
lumber in the course of his normal duties as a machine 
operator. 

"8. Plaintiff went to shop on Monday, May 5, 1975 
and told Pete Rush, his foreman, he had been having 
trouble since moving the lumber and was going to have to 
be put in the hospital. A company supervisor overheard in 
the break room, from another employee within ten min- 
utes of this incident, that plaintiff had gotten hurt. Mr. 
David Simpson, plant manager, visited plaintiff while in 
the hospital and delivered some money to him that had 
been taken up by his fellow employees. Plaintiff told Mr. 
Simpson what had happened on that occasion. 
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"9. Plaintiff sustained an injury by accident arising 
out of and in the course of his employment with the defend- 
ant employer on April 30, 1975 and was temporarily totally 
disabled from May 1, 1975 to the date he reached maximum 
improvement on August 27, 1975. He sustained a 15% 
permanent partial disability to the back as  a result of his 
injury by accident. 

"10. Plaintiff's employer had knowledge of the injury 
by accident on April 30, 1975 per notification by plaintiff 
to his supervisor a t  the shop and the plant superintendent 
a t  the hospital which is a reasonable excuse for not giving 
written notice. Furthermore the undersigned is satisfied 
that the employer has not been prejudiced thereby." 

The hearing commissioner concluded that plaintiff sus- 
tained an injury by accident arising out of and in the course of 
his employment; that plaintiff was temporarily totally disabled 
from 1 May 1975 to 27 August 1975 and is entitled to compen- 
sation for this period; that as a result of the injury plaintiff 
sustained a 15% permanent partial disability to his back; and 
that defendants are responsible for payment of such medical 
expenses incurred by plaintiff as are approved by the Indus- 
trial Commission. 

From an award to plaintiff, defendants appealed to the 
full commission. The full commission adopted as its own and 
affirmed the opinion and award of Commissioner Vance. De- 
fendants appealed to this court. 

Gardner and Ta te ,  b y  Raymond A. Bre t zmann ,  for plain- 
tiff appellee. 

Henson  & Donahue, by  Perry  C. Henson and Richard L. 
Vanore ,  f o r  d e f  endunt appellants. 

BRITT, Judge. 

[I] First, defendants contend that the commission erred in 
determining that plaintiff was reasonably excused from giving 
written notice to his employer within thirty days after the alleged 
accident and that the employer had not been prejudiced thereby. 
We find no merit in this contention. . 

G.S. 97-22 provides in part that no compensation shall be 
payable to  an employee unless written notice is given within 
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thirty days after the occurrence of the accident, "unless reason- 
able excuse is made to the satisfaction of the Industrial Com- 
mission for not giving such notice and the Commission is 
satisfied that the employer has not been prejudiced thereby." 
The r,ommission determined that plaintiff was reasonably ex- 
cused from not giving written notice since the "employer had 
knowledge of the injury by accident on April 30, 1975 per notifi- 
cation by plaintiff to his supervisor a t  the shop and the plant 
superintendent a t  the hospital . . . . " The commission also 
determined that  the employer had not been prejudiced by the 
lack of written notice. 

We think there is competent evidence to support the com- 
mission's determination. The statute requires that reasonable 
excuse must be made to the satisfaction of the commission and 
that  i t  must be satisfied that the employer has not been prej- 
udiced thereby. Obviously, the commission was satisfied by 
plaintiff's evidence and we agree. Evidence presented a t  the 
hearing indicates that  on the date of the injury, 30 April 1975, 
the plant manager heard of the alleged injury by accident about 
ten minutes after i t  occurred. During plaintiff's hospitalization 
in May, 1975, the plant manager, Mr. Simpson, visited plaintiff 
who related the details of the occurrence to him. After the 
alleged accident plaintiff returned on the next work day, 5 May 
1975, and told his foreman, Pete Rush, that he had been having 
pain since moving the lumber the preceding Wednesday and 
that he was being put in the hospital. Plaintiff also went to the 
office and told the owner, Mr. Wagner, that he was being sent 
to the hospital. The evidence shows that plaintiff was hospital- 
ized, put in traction and operated upon before returning to 
work four months later. Since the evidence is  sufficient to sup- 
port the commission's findings that reasonable excuse for  not 
giving the required written notice was shown, and that the 
employer was not prejudiced by the failure to give written no- 
tice, the findings are conclusive on appeal. G.S. 97-86 ; Blalock 
v. Roberts Co., 12 N.C. App. 499, 183 S.E. 2d 827 (1971). 

[2] Defendants next contend that  the commission erred in find- 
ing that  the plaintiff sustained an injury by accident arising 
out of and in the course and scope of his employment. We find 
no merit in this contention. 

To be cornpensable under our Workmen's Compensation 
Act, G.S. 97-1, et seq, an injury must result from an  accident 
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which is to be considered as  a separate event preceding and 
causing the injury, and the mere fact of injury does not of itself 
establish the fact of accident. Jaclcson v. Highway Com?nission, 
272 N.C. 697, 158 S.E. 2d 865 (1968) ; Bi.qelow v. Tire Sales 
Co., 12 N.C. App. 220, 182 S.E. 2d 856 (1971). 

"To sustain an  award of compensation in ruptured o r  
slipped disc cases the injury to be classed as arising by 
accident must involve more than merely carrying on the 
usual and customary duties in the usual way. . . . Accident 
involves the interruption of the work routine and the intro- 
duction thereby of unusual conditions likely to result in 
unexpected consequences. . . . " Harding v. Thomas & Hout- 
ard Co., 256 N.C. 427, 429, 124 S.E. 2d 109, 111 (1962). 

In Bigelozc. v. Tire Sales Co., supra, this court affirmed the 
commission's determination that  a 48-year-old employee, who 
had worked with his employer for 20 years and sustained a rup- 
tured disc while he was attempting to put a 900-pound tire on a 
tractor hub, sustained an  injury by accident within the meaning 
of the Workmen's Compensation Act where the position of the 
tractor on a hillside prevented the employee from following his 
customary work routine in installing the tire. 

In  McMahan v. Supermarket, 24 N.C. App. 113, 210 S.E. 
2d 214 (1974), the plaintiff had been employed as a stock clerk 
and bag boy for some three months prior to the alleged acci- 
dent. On the date in question, he had been stocking shelves in 
the stockroom when he was asked to deliver a case of dog food 
to  a customer's car. When he reached down to  pick up the case 
of dog food, he felt a stinging pain in his left groin which 
later was diagnosed as a hernia or  rupture. The commission 
found that  plaintiff's duties were to stock the stockroom, load, 
unload and bag, and that  the handling of the case of dog 
food constituted an  interruption of his usual work routine 
resulting in an  injury by accident. This court affirmed the 
determination of the commission. 

In Keller v. Wiring Co., 259 N.C. 222, 130 S.E. 2d 342 
(1963), the claimant suffered a ruptured disc when he picked 
up and removed a rock from a ditch he was digging. The re- 
moval of the rock necessitated a twisting movement which in- 
creased the stress on the vertebrae. The Supreme Court approved 
a finding of the commission that  claimant had sustained an in- 
jury by accident. 
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In Davis v. Summitt, 259 N.C. 57, 120 S.E. 2d 588 (1963), 
claimant suffered an injury when he attempted to elevate and 
hold a cabinet, weighing approximately 175 pounds, in place 
while another employee fastened i t  to  the wall. The task of ele- 
vating and holding the cabinet in place was usually assigned 
to  two men, but in this instance claimant was performing i t  by 
himself. This evidence was held sufficient to support the com- 
mission's finding that  claimant suffered a compensable injury 
by accident arising out of and in the course of his employment. 

In Edwards v. Publishing Co., 227 N.C. 184, 41 S.E. 2d 
592 (1947), plaintiff was required to lift a plate weighing be- 
tween 40 and 50 pounds from the floor and twisting to his right, 
hand i t  to  a pressman. When he did so, he felt a severe pain in 
the lower part  of his back which was subseqently diagnosed as 
a ruptured disc. The court held that, "[tlhe evidence of the 
sudden and unexpected displacement of the plaintiff's inter- 
vertebral disc under the strain of lifting and turning as described 
lends support to the conclusion that  the injury complained of 
should be regarded as falling within the category of accident, 
rather than as  the result of inherent weakness, or as being one 
of the ordinary and expected incidents of the employment." For  
similar results, see also Searcy v. Branson, 253 N.C. 64, 116 
S.E. 2d 175 (1960) ; Dunton v. Constructio.11. Co., 19 N.C. App. 
51, 198 S.E. 2d 8 (1973) ; Moore v. Sales Co., 214 N.C. 424, 199 
S.E. 605 (1938). 

In the present case plaintiff had worked as a machine op- 
erator for  most of his eleven years on the job. While he could 
operate all of the machines his usual job involved operating the 
variety saw. He handled finished lumber almost exclusively, in 
trimming out the furniture and finishing i t  up. Although he 
seldom handled heavy pieces of unfinished lumber, on the date 
in question he was requested to help a fellow employee straighten 
some scrap pieces of lumber. The fellow employee was attempt- 
ing to raise a large piece of lumber so some scraps could be 
moved from underneath it. When plaintiff took hold of one 
end of the heavy mahogany board he felt a stinging sensation 
in his neck as  though a bee had stung him. The pain contin- 
ued and his injury was subsequently diagnosed as a ruptured 
disc. 

The commission concluded that  plaintiff sustained an in- 
jury by accident arising out of and in the course of his employ- 
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ment. We think the evidence is sufficient to support the con- 
clusion that  i t  was an injury by accident in that  the evidence 
shows that  plaintiff was not carrying out his usual and cus- 
tomary duties, and that the circumstances involved an "inter- 
ruption of the work routine and the introduction thereby of 
unusual conditions likely to result in unexpected consequences." 
Harding v. Thornas & Howard Co., supra. 

The award of the Industrial Commission is, therefore, 

Affirmed. 

Judges PARKER and MARTIN' concur. 

STATE O F  NORTH CAROLINA v. JAMES L. McNEILL 

No. 7612SC1006 

(Filed 1 June 1977) 

1. Searches and Seizures § 2- warrantless search of apartment-au- 
thority of lessee to  give consent 

The lessee of a n  apartment who paid the rent was  a person au- 
thorized to give consent to a search of the premises, including a bed- 
room which she shared with defendant, even though defendant occa- 
sionally gave her  money which she used t o  pay the rent. G.S. 
15A-222 (3 ) .  

2. Criminal Law 05 75.10, 75.15- confession - voluntariness -defendant 
not under influence of drugs 

Evidence was sufficient to support the trial court's findings t h a t  
defendant was advised of and waived his rights before voluntarily and 
understandingly making statements to the police and t h a t  defendant 
was not under the influence of drugs and understood what he was 
doing when he  made the statements, and such findings will not be 
disturbed on appeal. 

3. Criminal Law § 40.2- motion for free transcript -denial not prej- 
udicial 

Defendant was not prejudiced by the denial of his motion f o r  
a free transcript of evidence a t  his f i rs t  t r ia l  which ended in a mis- 
trial where such denial did not limit his ability to cross-examine one 
witness concerning her identification of defendant and her identifica- 
tion of the gun allegedly used in the commission of the crime; further- 
more, defendant could have subpoenaed the court reporter who took 
the transcript a t  the f i rs t  trial to testify from her notes a t  his second 
trial, but  he elected not t o  do so. 
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4. Criminal Law 8 40%- retrial of indigent after mistrial - transcript 
provided defendant 

If the State intends to retry an indigent defendant after a mis- 
trial, the defendant, upon his timely request, should be provided with 
the effective use of the trial transcript. 

APPEAL by defendant from Hewing ,  Judge. Judgment en- 
tered 1 July 1976 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 4 May 1977. 

Defendant was indicted and convicted of armed robbery. 
Judgment was entered imposing a prison term of 30 years. 

Attorney General Edmisten, by  Associate Attorney James 
E. Scarbrough, for  the State.  

Carter  & Cogswell, by  Robert C .  Cogswell, Jr., f o r  defend- 
ant  appellant. 

VAUGHN, Judge. 

Defendant's first assignment of error is that the trial 
court erred in denying his motion to suppress the introduction 
of the shotgun that was seized as a result of a search of a room 
occupied by defendant on 18 December 1975. Defendant's con- 
tention on this issue is twofold. He first argues that Margaret 
Smith was not in a position to give a valid consent to the search 
of the room within which he was residing on the date of the 
search and wherein the sawed-off shotgun was discovered by 
police officers. His second argument against the admission of 
the shotgun into evidence at his trial is, assuming that there 
was not a valid consent given to search the apartment, the 
search and seizure of the item was actually made incidental to 
his arrest and as such any search should have been limited to 
the immediate vicinity or control of defendant and beyond that 
area the police officers were bound by the "plain view doc- 
trine." 

[I] During the pre-trial hearing on defendant's motion to sup- 
press the shotgun, evidence for the State tended to establish 
the following: Margaret Smith, the lessee of the apartment a t  
which defendant was residing, testified that she leased and paid 
the rent on the apartment in question. Defendant did give her 
money from time to time which she used to pay the rent, and 
he had been living with this witness for approximately three 
weeks. On the morning of 18 December 1975, the police came 
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to her apartment and at her invitation they entered the prem- 
ises. The police asked her if she knew the defendant. By this 
time defendant had come into the living room and the police 
asked him for some identification. The police officers asked 
defendant to be seated in the living room and requested that 
Miss Smith step into the kitchen for further questioning. She 
told the police that she had seen a shotgun in the apartment a 
few weeks earlier, and that she had requested the defendant to 
remove i t  from the premises. The police after ascertaining that 
she paid the rent and had leased the apartment, requested and 
received her permission to search the apartment. During this 
search the shotgun was found in the bedroom shared by de- 
fendant and the witness. 

Defendant offered evidence tending to show that he had 
on occasion given Margaret Smith money to pay the rent and 
other household expenses and that it was his understanding 
that he had exclusive control over the bedroom that he shared 
with Miss Smith and that she could only enter the room with- 
out first obtaining his permission in order to get her clothing 
that was stored therein. 

Based on this evidence the trial judge made the appropri- 
ate findings of fact and concluded as a matter of law: 

"That the sawed-off shotgun found under the bed in a bed- 
room a t  2106 Arthur Street, Apartment D, on December 18, 
1975, in the City of Fayetteville, North Carolina, was dis- 
covered as  a result of a search by a police officer with 
the permission and consent of the lessee of the apartment 
who was a person reasonably apparently entitled to give 
consent, and was in fact entitled to give or withold consent 
to a search of the premises, and was not a search incident 
to an arrest." 

Because there is competent evidence to support the find- 
ings of fact and conclusion of law set forth above, they are 
conclusive on appeal. Margaret Smith was a person authorized 
to give consent to a search of the premises. G.S. 15A-222 (3) .  

[2] Defendant's second assignment of error is that the trial 
judge erred in denying his motion to suppress all incriminating 
statements made by him, both oral and written, after his arrest 
on 18 December 1975. Defendant made an oral statement on the 
morning of 18 December 1975 to the effect that on Wednesday, 
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10 December 1975, a Thomas Whitley came to the apartment 
where defendant was staying and stated that he didn't have 
any money. Whitley asked if defendant had a gun and defendant 
told him that he was holding a weapon for someone else. De- 
fendant stated that it was Whitley's idea to rob the Little Giant 
on Pamalee Drive that night. Defendant thought it over and 
decided to participate. They went to the Little Giant and waited 
outside until the customers left. When the clerk on duty went 
to the back of the store, they went inside and opened the cash 
register. At this point the clerk came back. Whitley held a gun 
on the clerk while they emptied the cash register. Before they 
left the store they put the clerk in the storage room. After 
they divided the money, they went their separate ways. Defend- 
ant took the shotgun back to Margaret Smith's apartment. 
Defendant's handwritten statement tends to corroborate the 
oral statement but defendant refused to sign a typewritten ver- 
sion. Defendant testified that he did not deny making the 
statements but that he was under the influence of drugs when 
he made them. 

In his brief, defendant contends that since there was "just 
as  much sufficient evidence to support those findings not en- 
tered by the Court as there . . . [was] to support those findings 
entered by the Court" then the trial court could have just as 
easily rendered "a finding that the statement was involuntary 
just as easily as the Court rendered its opinion that the state- 
ment was voluntary." This contention has no merit. Following 
a properly conducted voir dire hearing on the admissibility of 
defendant's in-custody statements, the court found facts with 
respect to defendant being fully advised of and waiving his 
rights and concluded that he freely, knowingly, voluntarily 
waived his rights and made statements to the police. The court 
found that defendant was not under the influence of drugs 
and that he understood what he was doing when he made the 
statements. The trial court's findings are supported by com- 
petent evidence, and will not be disturbed on appeal. State v.  
McAllister, 287 N.C. 178, 214 S.E. 2d 75. 

[3] During defendant's first trial, i t  appears that his grand- 
mother tried to talk with several of the jurors and persuade 
them that defendant was not guilty. Thereafter, defendant 
moved for a mistrial and the motion was allowed. On the same 
day he moved for a free transcript of the testimony given by 
Mary Henry, the clerk in the store where the robbery occurred, 
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and Detective Pearson, one of the investigating officers. The 
motion was denied. The denial of that motion is the subject of 
defendant's third assignment of error. 

It has long been settled that, as a matter of equal protec- 
tion, the State must provide indigent defendants with the basic 
tools of an adequate defense on appeal, when they are available 
for a price to other defendants. "While the outer limits of that 
principle are not clear, there can be no doubt that the State 
must provide an indigent defendant with a transcript of prior 
proceeding when that transcript is needed for an effective de- 
fense or appeal." Britt v. North Carolina, 404 U.S. 226, 30 
L.Ed. 2d 400, 92 S.Ct. 431. In Britt the Court again considered 
two factors i t  had previously deemed relevant in determining 
whether the transcript was needed for an effective defense (1) 
the value of the transcript to the defendant in connection with 
the appeal or trial for which i t  is sought, and (2) the avail- 
ability of alternative devices that would fulfill the same func- 
tions as a transcript. 

The only argument defendant advances on appeal to sus- 
tain his contention that he was prejudiced is that it limited his 
ability to cross-examine the witness, Mary Henry. In his brief 
he says that the only reason he requested the transcript was for 
the purpose of impeaching her as to her identification of de- 
fendant and her identification of the gun. 

With respect to Mary Henry's identification of defendant 
as being one of the robbers, the thrust of defendant's cross- 
examination was that the witness had failed to identify defend- 
ant in a lineup conducted about two weeks after the robbery. 
At both trials, Mary Henry frankly admitted that she could not 
identify defendant as being anyone she had seen in a lineup. At 
both trials she said that if she had ever seen defendant in a 
lineup she did not recognize him. We have examined the record 
of both of the transcripts that defendant brings forward and con- 
clude that there was nothing more that defendant could have 
elicited on that point if he had had the first transcript. We must 
note also that, although defendant testified in his own behalf, 
he offered no evidence that he was ever placed in a lineup. 
There was no evidence from either the State or the defendant 
that defendant was in a lineup viewed by Mary Henry. 
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Defendant's counsel also cross-examined the witness about 
her identification of the shotgun. While being examined by the 
State a t  the first trial, the following took place: 

"Q. What type of gun was it? 

A. It appeared to be a shotgun. 

MR. COGSWELL: Objection. Move to st,rike. 

COURT : Overruled. 

Q. Can you describe the shotgun? 

A. Well, I was very frightened and I'm not sure that I 
can describe the gun. I mean I'm just not sure." 

At the second trial defendant cross-examined the witness as  
follows : 

"Q. Mrs. Henry, do you recall testifying previously in this 
matter that you couldn't identify that gun when you saw i t  
in the previous matter? 

A. (pause) 

Q. You being here previously and testifying? 

A. No. 

Q. You were shown that gun but you said you couldn't 
identify it, do you recall that? 

MR. ANDERSON : Objection. 

COURT : Overruled. 

A. No, sir. 

Q. You don't recall sitting on that stand and saying I'm 
not sure that I can identify that gun? 

A. I don't remember whether I said that or not, I mean it's 
similar. 

Well, I mean I only saw i t  for a few seconds. He had 
the gun. I can't be absolutely sure. I didn't have my hands 
on that gun, he did. I have seen the gun once before I came 
here and testified and now. The second time I have seen 
i t  was here today." 
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Again, we fail to see how defendant's cross-examination 
could have been aided by a transcript. 

The mistrial was ordered on 19 May 1976. Defendant was 
called for trial on the same charge on 1 July 1976. He was 
tried before the same judge and was represented by the same 
attorney. In his brief he admitted that the court reporter who 
took the transcript a t  the first trial could have been subpoenaed 
and called to testify from her notes a t  his second trial. Almost 
the same circumstances existed in Britt except that in that 
case the Court noted that the court reporter was friendly with 
the lawyers and would have read his notes to counsel well in 
advance of trial if counsel had requested him to do so. Our 
record is silent on what the court reporter might have done in 
advance of trial. Defendant well knew, however, that he could 
call the reporter to testify and elected not to do so. We conclude 
that the record before us affirmatively discloses that the tran- 
script was not needed for an effective defense of the defendant 
a t  his second trial. Moreover, if there was error in the denial 
of the motion, i t  was harmless beyond a reasonable doubt and 
does not require a new trial. 

It is our notion, however, that this is one of those rare 
cases where, after the fact, an appellate court can determine 
with certainty, that there was no prejudice in the denial of a 
transcript of the first trial. The utility of a transcript needs no 
explanation to those lawyers whose abilities are tested regularly 
in the crucible of a trial courtroom. 

[4] Free transcripts are now routinely provided for indigents 
in order to allow them to prepare for the direct appeals to which 
they may be entitled as a matter of right. In the event of a new 
trial, the State and the defendant have had the benefit of that 
transcript. We see no reason why the same routine should not 
also be followed in the relatively few instances where a mistrial 
has been ordered. The benefits of the availability of a tran- 
script of the first trial, to the State as well as the defendant, 
are manifest. No longer should the appellate courts be called 
upon to consider the casuistic arguments advanced to justify 
the absence of what has come to be a common tool in prepara- 
tion for an appeal or retrial. Henceforth, if the State intends 
to retry an indigent defendant after a mistrial, the defendant, 
upon his timely request, should be provided with the effective 
use of the trial transcript. 
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Defendant has brought forward a number of other assign- 
ments of error. All of them have been carefully considered. We 
conclude that  they fail to disclose prejudicial error. 

No error. 

Chief Judge BROCK and Judge CLARK concur. 

STATE O F  NORTH CAROLINA v. IRENE BOOMER, CLEVELAND 
ROBERTS, AND ERVING ROBERTS 

No. 764SC917 

(Filed 1 June 1977) 

1. Larceny 8 7- larceny of hogs -identification of hogs - sufficiency of 
evidence 

In a prosecution for felonious larceny of three hogs having a value 
of $225, evidence was sufficient to show that two feeder pigs identi- 
fied by the owner and his hand a t  a livestock market to which 
defendants sold the pigs were the same feeder pigs allegedly stolen 
where the evidence tended to show that  that particular livestock mar- 
ket did not normally have feeder pigs on its lot because of higher 
prices prevailing elsewhere; the employee of the market testified that  
he put the pigs sold by defendants in a separate pen segregated from 
the other stock; the pigs identified by the owner and his hand were 
scratched and bruised; tracks on the owner's land indicated that  the 
pigs had been dragged away; the owner's farm hand specifically iden- 
tified one of the pigs from a peculiar rupture associated with its cas- 
tration; and the employee of the livestock market had noted the 
ruptured incision on the castrated pig when defendants cIaimed the 
pig was a boar and tried to explain the rupture. 

2. Larceny 8 7- larceny of hogs - possession of recently stolen property - sufficiency of evidence 
The issue of felonious larceny of three hogs having a value of 

$226 was properly submitted to the jury under the doctrine of pos- 
session of recently stolen property where the evidence tended to show 
that  within a span of less than three hours and fifteen minutes, one 
top hog and two feeder pigs were taken from the owner's hog pen, 
dragged some eleven hundred yards to a tobacco barn, enclosed in the to- 
bacco barn some period of time, subsequently loaded into an automobile, 
and driven to a livestock market where the two feeder pigs, valued be- 
tween $120 and $130, were sold by defendants. The fact that  the top 
hog, valued a t  $100, was not actually seen in defendants' possession 
did not preclude a verdict of guilty of felonious larceny, since G.S. 
14-72 requires the State to prove the value of the "property taken,'' 
not the property possessed by the accused, to be in excess of $200. 
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3. Larceny 5 4- larceny of hogs- sufficiency of description in indict- 
ment 

In a prosecution for felonious larceny the description of the stolen 
property in the indictment as "three hogs" was sufficiently certain, 
and it was not required that the property be described as one top 
hog and two feeder pigs. 

APPEAL by defendants from Lanier, Judge. Judgment en- 
tered 8 June 1976 in Superior Court, JONES County. Heard in 
the Court of Appeals 12 April 1977. 

Defendants were indicted for  the felonious larceny of three 
hogs having a value of $225.00. They were also indicted for 
feloniously receiving the said hogs, knowing them to have been 
stolen. 

At  trial the State presented evidence which tended to  show 
the following: Ward Parker owned and raised for market forty 
hogs which he kept a t  various places on his farm. On the 
morning of 9 March 1976 a t  about 9:30 a.m., Parker and a n  
employee went to one of the locations to feed and cheek on the 
animals. The particular location consisted of approximately a n  
acre of land enclosed by an  electrified fence which also con- 
tained a pen. At the morning feeding there were eight feeder 
pigs weighing approximately one hundred pounds each in the 
pen. Within the fenced area there were nine top hogs, each 
weighing around two hundred pounds. 

Parker went back to the pen between 1 :00 p.m. and 2:00 
p.m. of the same day. He noticed that  two feeder pigs and one 
top hog were missing. It had been raining intermittently 
during the  day, and because of the condition of the ground, 
Parker could discern tracks indicating the animals had been 
dragged away. The sheriff was notified. When the deputy sher- 
iff arrived at the scene, he discovered three distinct sets of 
tracks of a type that  would be made if animals were being 
pulled o r  dragged. He followed the tracks some eleven hundred 
yards along a railroad track, across a marsh to a tobacco barn. 
Inside the barn he observed hoof prints. Outside the barn he 
found tire marks indicating that  a car had been backed up to 
the barn. The tobacco barn was some three hundred yards away 
from the defendants' residence. 

At  approximately 12:45 p.m. on 9 March 1976, the defend- 
ants pulled up to the pens of the Trenton Livestock Market in 
a dark colored Chevrolet with a cream colored top. One of the 
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male defendants asked an employee of the market what price 
top hogs were bringing. Upon receiving an answer, the two 
male defendants opened the trunk which contained two feeder 
pigs in bruised and battered condition. The employee of the 
livestock market informed defendants that their animals were 
not top hogs but were feeder pigs. He told them that they 
could get twice as  much money as he was authorized to pay if 
they sold the animals a t  a feeder pig sale. The defendants sold 
the pigs to Trenton Livestock Market. The feeder pigs weighed 
a total of one hundred seventy-five pounds. The employee be- 
came suspicious when the defendants told him one of the pigs 
was a boar, even though it had been castrated. He put the pigs 
in a separate pen and wrote down the license number of defend- 
ants' car. At trial the employee identified the defendants as the 
persons who had sold him the pigs. Further evidence revealed 
that the car was registered to defendant Boomer. 

On 10 March 1976 Parker, his farm hand, and the deputy 
sheriff went to the Trenton Livestock Market, and Parker and 
his hand identified the two feeder pigs. The top hog was never 
found. The State introduced further evidence that tended to 
show that the market price for top hogs was in the vicinity of 
fifty cents per pound. Parker was of the opinion that his miss- 
ing top hog weighed two hundred pounds, thus giving it a fair 
market value of $100.00. The market price for feeder pigs over 
fifty pounds was from seventy to seventy-five cents a pound, 
thus giving them a fair market value of between $120.00 and 
$130.00. 

At the close of the State's evidence the trial court dismissed 
the count of receiving. Defendants moved for nonsuit. Their 
motion was denied. Defendants did not put on evidence. The 
case was submitted to the jury under instructions for both 
felonious larceny and misdemeanor larceny. The jury returned 
a verdict of guilty of felonious larceny, and judgment imposing 
imprisonment was entered. 

At torney  General Edmisten, by  Assistant At torney General 
I sham B .  Hudson, Jr., for  the State.  

Brock & Foy,  by  Louis F. Fog, Jr., for  the  defendants. 

BROCK, Chief Judge. 
Defendants have brought forward their sixth, seventh, and 

ninth assignments of error in three arguments. In the first 
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of these they argue that the trial court erred in denying their 
motion for nonsuit as to felony and misdemeanor larceny; in 
the second they maintain that there was insufficient evidence 
to submit an issue of felony larceny to the jury; and in the 
third they contend that there was insufficient evidence to sup- 
port a verdict of guilty of felony larceny. These three variously 
worded assignments of error present but one question-whether 
the State's evidence was sufficient to withstand motion for 
nonsuit. If i t  was, i t  constituted substantial evidence warrant- 
ing submission of the issue to the jury on the one hand and 
sufficient evidence to support the verdict on the other. 

[I] Defendants argue that their motion for nonsuit as to any 
charge of larceny should have been granted because the State's 
evidence was insufficient to show that the two feeder pigs iden- 
tified by the owner and his hand at the livestock market were 
the same feeder pigs allegedly stolen. We disagree. The State's 
evidence tended to show that the Trenton Livestock Market did 
not normally have feeder pigs on its lot because of higher prices 
prevailing elsewhere. The employee of the market testified that 
he put the pips in a separate pen segregated from other stock. 
Testimony showed that the pigs identified by Parker and his hand 
were scratched and bruised. Parker's farm hand specifically 
identified one of the pigs from a peculiar rupture associated 
with its castration. The employee of the livestock market had 
noted the ruptured incision on the castrated pig when one of 
the defendants claimed the pig was a boar and tried to explain 
the rupture. Taken in the light most favorable to the State, the 
evidence identifying the feeder pigs as the ones stolen was 
sufficient to submit to the jury. 

[2] Next defendants contend that even if the evidence is suffi- 
cient to identify the two feeder pigs as the ones stolen, the evi- 
dence is nevertheless insufficient to show felonious larceny. 
They argue correctly that the State had to, and did in fact, rely 
on the theory of possession of recently stolen property. Defend- 
ants go on to argue that if larceny was shown at all through 
the possession, i t  could only be misdemeanor larceny because 
of the $120.00 value of the feeder pigs. We disagree. It  is well 
settled that all of the essential elements of larceny must be 
established by sufficient, competent evidence; and the essential 
facts can be proved by circumstantial evidence where the cir- 
cumstance raises a logical inference of the fact to be proved 
and not just a mere suspicion or conjecture. State v. Delk, 212 
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N.C. 631, 194 S.E. 94 (1937) ; 6 Strong, N. C. Index 3d, Evi- 
dence, 5 21, p. 60. Before the presumption of guilt stemming 
from possession of recently stolen property can attach, the 
State must show by positive or circumstantial evidence a prima 
facie larceny of the goods. 50 Am. Jur. 2d, Larceny, § 149, 
p. 330. 

At  trial the State offered evidence to the effect that Parker 
owned the hogs; that a t  9 :30 a.m. on 9 March 1976, Parker and 
his hand accounted for all the hogs; that at  1 :00 p.m. the same 
day, three were missing; and that three distinct sets of drag 
marks led from the pen area to a tobacco barn some eleven 
hundred yards away, wherein hog tracks were observed. The 
latter is circumstantial evidence of taking and asportation. It 
is also substantial evidence in that it raises a logical inference 
of taking and asportation of three animals rather than a mere 
conjecture or surmise. 

In their tenth assignment of error defendants maintain 
that the only evidence of possession showed actual possession 
not of "the three hogs," but of only two of the hogs-the two 
feeder pigs. Possession of a part of the recently stolen property 
under some circumstances warrants the inference that the ac- 
cused stole all of it. The inference of guilt is not always re- 
pelled by the fact that only part of the recently stolen property 
is found in the possession of the accused. The evidence in this 
case tends to show that within a span of less than three hours 
and fifteen minutes, one top hog and two feeder pigs were taken 
from Parker's hog pen, dragged some eleven hundred yards to 
a tobacco barn, enclosed in the tobacco barn some period of 
time, subsequently loaded into an automobile, and driven to 
the Trenton Livestock Market where the two feeder pigs were 
sold. This evidence supports a strong inference that the top 
hog and the two feeder pigs were taken from Parker's hog pen 
at the same time by the same persons, dragged to the tobacco 
barn at the same time by the same persons, enclosed in the 
tobacco barn a t  the same time by the same persons, and loaded 
into one vehicle a t  the same time by the same persons. Such 
evidence also supports a strong inference that the persons who 
possessed and sold the two feeder pigs are the same persons who 
stole and possessed the top hog and the two feeder pigs. The 
only thing left to conjecture is how and where the persons 
disposed of the top hog. We hold, therefore, that the issue of 
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felonious larceny was properly submitted to the jury under the 
doctrine of possession of recently stolen property. 

The State further produced competent evidence showing 
the fair  market value of the three hogs to be in excess of 
$200.00. General Statute 14-72 requires the State to prove the 
value of the "property taken," not the property possessed by the 
accused, to be in excess of $2010.00. Taken together, the evidence 
substantially showed all the elements of felonious larceny. 

What is substantial evidence is for the court to decide, but 
what the evidence proves or fails to prove is for the jury, it 
being the jury's province to pass on circumstantial evidence and 
determine whether i t  excludes every other reasonable hypothesis. 
State v. Cotten, 2 N.C. App. 305, 163 S.E. 2d 100 (1968). The 
jury was instructed on both felonious larceny and misdemeanor 
larceny. The evidence before it was substantial on all material 
elements of both offenses, and its determination was consonant 
with that evidence. 

[3] In defendants' eleventh assignment of error brought for- 
ward in their final argument, defendants contend that the 
trial court erred in denying their motion to arrest judgment. 
They argue that the indictments against them were fatally de- 
fective in that the description of the property stolen was not 
sufficiently certain. The indictments described the property 
taken as "three hogs" rather than one top hog and two feeder 
pigs. This argument is without merit. 

"A motion in arrest of judgment on the ground of a de- 
fective indictment will not be granted unless it is so defective 
that judgment cannot be pronounced on it." State v. Martin, 13 
N.C. App. 613, 186 S.E. 2d 647 (1972). Whether the descrip- 
tion of property in a larceny indictment is sufficient or so de- 
fective as to be void depends on the certainty educed by the 
description. The property alleged to have been taken must be 
described with "reasonable certainty." 50 Am. Jur. 2d, Larceny, 
5 124, p. 300. 

Reasonable certainty is attained when the description rea- 
sonably informs the accused of the transaction meant, when it 
protects the accused in the event of subsequent prosecutions for 
the same offense, when it enables the court to see that the 
property described is the subject of larceny, and when it enables 
the jury to say that the article proved to be stolen is the same 
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a s  the one described. State v. Caylor, 178 N.C. 807, 101 S.E. 
627 (1919). When describing an animal, i t  is sufficient to refer 
to  i t  by the name commonly applied to animals of its kind with- 
out further description. A specific description of the animal, 
such a s  its color, age, weight, sex, markings or  brand, is not 
necessary. 50 Am. Jur.  2d, Larceny, $ 127, p. 303. The general 
term "hogs" in the indictment sufficiently describes the animals 
taken so as  to identify them with reasonable certainty. The 
motion in arrest of judgment was properly denied. 

No error. 

Judges VAUGHN and CLARK concur. 

STATE O F  NORTH CAROLINA v. MICHAEL EUGENE TRAVIS 

No. 7625SC920 

(Filed 1 June 1977) 

1. Criminal Law 8 92.1- consolidation of charges against two defendants 
- attorney a s  witness 

Defendant was not prejudiced by the consolidation for  t r ia l  of 
identical charges against defendant and a codefendant because one 
of his witnesses was the attorney who appeared in the case repre- 
senting the codefendant where, a t  the time the testimony was given, 
the charges against the codefendant had been dismissed on his motion 
for  nonsuit made a t  the close of the State's evidence, and there was 
ample additional evidence of the fact  to which the attorney testified. 

2. Criminal Law 1 43.2- photographs - accuracy 
Where there is  evidence of the accuracy of a photograph, a wit- 

ness may use i t  for  the restricted purpose of explaining or  illustrat- 
ing his testimony relative and material to some matter in  controversy. 

3. Criminal Law 8 43.2- photographs - obscene writings 
Photographs of obscene writings on the walls and mirrors of a 

home were properly admitted for  the purpose of illustrating a n  offi- 
cer's testimony a s  to  what  he saw in the home where the officer 
testified that  the photographs accurately showed the obscene writ- 
ings about which he testified. 

4. Criminal Law 8 60.1- photographs of obscene writings - comparison 
with handwriting 

The trial court properly permitted a handwriting expert to use a 
photograph of obscene handwriting on the  walls and mirrors of a 
home for  the purpose of comparing the handwriting shown therein 
with known samples of defendant's handwriting and to testify t h a t  
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i t  was highly probable that  defendant was the author of the hand- 
writing on the photographs. 

5. Criminal Law § 60.3- handwriting - expert testimony - basis for 
opinion 

The trial court did not err  in permitting a handwriting expert 
who compared the writing in question with samples of defendant's 
handwriting to give his opinion that  defendant wrote the questioned 
writing without giving the facts upon which his opinion was grounded, 
since the court has the discretion to allow an expert to give his opin- 
ion and leave the facts to  be brought out on cross-examination. 

6. Criminal Law 8 86.5- impeachment -conduct when a juvenile 
The trial court did not e r r  in permitting the impeachment of 

defendant on cross-examination by questions eliciting evidence of bad 
conduct committed by defendant when he was a juvenile. 

7. Burglary and Unlawful Breakings § 7- failure to submit misdemeanor 
breaking and entering 

In this prosecution for felonious breaking and entering, the 
trial court did not e r r  in failing to submit an issue as  to  defendant's 
guilt of misdemeanor breaking and entering where the State pre- 
sented uncontradicted evidence that  a home was broken into and 
personal property was removed therefrom and substantial evidence 
tha t  defendant was guilty of this offense, and where defendant's 
evidence tended to show that  he was not guilty of any offense. 

APPEAL by defendant from Thomburg, Judge. Judgment 
entered 22 July 1976 in Superior Court, CATAWBA County. 
Heard in the Court of Appeals 12 April 1977. 

Defendant was indicted for  (1) felonious breaking and 
entering of the dwelling occupied by Clarence Derrick with the 
intent to commit the felony of larceny therein, and (2) felonious 
larceny after such breaking and entering. He pled not guilty. 

The State's evidence showed that a t  some time between 
22 and 25 June 1975 the Derrick residence in Newton was 
broken into while the family was away on vacation. A screen 
had been cut and a window opened on the north side of the 
house, a screen cut on the west side, and the basement door had 
been opened. Extensive damage had been done and acts of 
vandalism committed throughout the entire house. Obscenities 
had been written on walls and mirrors. Two watches, a tent, a 
canteen, a hunting knife, and a pocket knife were missing from 
the house. 

An SBI handwriting expert compared samples of defend- 
ant's handwriting with photographs of the obscenities written 
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on the walls and mirrors, and testified that in his opinion i t  was 
highly probable that defendant wrote the obscenities. Defend- 
ant's father testified that in July 1975 defendant told him that 
he had broken into the house and had written obscene language 
on the walls and mirrors. 

Defendant testified and denied he had broken into the 
house or that he had confessed to his father that he had done 
so. He offered evidence to show that his father and mother were 
divorced, that he lived with his mother, and that his father 
was extremely antagonistic to him and his mother. He also 
offered evidence to show that during the entire period from 22 
to 25 June 1975 he was either a t  home, a t  a driver education 
class, or  with relatives. 

The jury found defendant guilty of felonious breaking and 
entering and not kuilty of larceny. From judgment sentencing 
him as a committed youthful offender, defendant appealed. 

A t t o m y  General Edmisten bg Associate Attor-ney S a n d m  
M. King for  the State. 

Randy D. Duncan for defendant appellant. 

PARKER, Judge. 

[I] Defendant first assigns error to the court's consolidating 
for trial the charges against him with identical charges against 
one Kerry Gant. Joinder for trial of the charges against the 
two defendants was authorized by G.S. 15A-926 (b) (2) a. More- 
over, "[olrdinarily, unless it is shown that irreparable prej- 
udice will result therefrom, consolidation for trial rather than 
multiple individual trials is appropriate when two or more 
persons are indicted for the same criminal offense(s)." State 
v. Jones, 280 N.C. 322, 333, 185 S.E. 2d 858, 865 (1972). De- 
fendant contends that consolidation for trial resulted in prej- 
udice to him in the present case because one of his witnesses 
was the attorney who appeared in the case representing Gant. 
We find no irreparable prejudice from this fact. The witness 
did testify for the defendant concerning the hostility which 
defendant's father, a witness for the State, had expressed to- 
ward defendant and his mother in a conversation prior to 
defendant's trial when defendant's father had tried to employ 
the attorney to represent him in connection with nonsupport 
charges then pending against him. This evidence was, of course, 
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material to defendant, since it tended to show the bias of one 
of the State's principal witnesses against him. However, de- 
fendant was in no way deprived of the benefit of this evidence 
by the consolidation of the cases for trial, nor do we perceive 
how the effect of the testimony was weakened or why the 
jury should have accorded it less credence because it was given 
by the attorney who had appeared for his co-defendant, Gant. 
At the time the testimony was given, the charges against Gant 
had already been dismissed on his motion for nonsuit made a t  
the close of the State's evidence, and there was ample additional 
evidence to show the antagonism existing between defendant's 
father and mother. Defendant has failed to show that irreparable 
prejudice resulted from the consolidation of the cases for trial. 
In the absence of a showing that the joint trial deprived defend- 
ant of a fair  trial, the exercise of the trial court's discretion in 
ordering the consolidation will not be disturbed upon appeal. 
State v. Phifer., 290 N.C. 203, 225 S.E. 2d 786 (1976). Defend- 
ant's first assignment of error is overruled. 

[2, 31 Defendant's second assignment of error is that "[tlhe 
court erred in allowing the State to use photographs as sub- 
stantive evidence for purposes of handwriting comparison with- 
out adequate foundation assuring the accuracy of the process 
producing the photographs." The photographs in question, which 
were admitted in evidence as State's exhibits 18 and 19, clearly 
depict some of the obscene matter written across the surface of a 
mirror in one of the bedrooms in the house. Officer Gurnsey, 
the detective-sergeant with the Newton Police Department who 
investigated the break-in at  the Derrick home, testified that the 
photographs were made under his supervision and direction and 
that they "fairly and accurately show the obscene writings on 
the wall, and the handwriting that I testified to earlier that I 
saw in the home of the Derricks." It has long been the rule in 
this State that where there is evidence of the accuracy of a 
photograph, a witness may use it for the restricted purpose of 
explaining or illustrating his testimony relative and material to 
some matter in controversy. State v. Tew, 234 N.C. 612, 68 
S.E. 2d 291 (1951). "Accuracy is established where, as here, i t  
is shown by extrinsic evidence that the photograph is a true 
representation of the scene, object or person it purports to por- 
tray." State u. Foster, 284 N.C. 259, 269, 200 S.E. 2d 782, 790 
(1973). The photographs were admitted over defendant's gen- 
eral objection, and there was no request that their use be lim- 
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ited or restricted. When a general objection is interposed and 
overruled, i t  will not be considered reversible error if the 
evidence is competent for any purpose. State v. Walker, 6 N.C. 
App. 447, 170 S.E. 2d 627 (1969) ; 1 Stansbury's N. C. Evi- 
dence (Brandis Revision), 8 27. Here, the photographs were 
competent under long established precedent for the purpose of 
illustrating the testimony of Officer Gurnsey as  to what he saw 
in the Derrick house. Therefore, the court did not err  in ad- 
mitting them in evidence over defendant's general objection. 

141 In this case the photographs, State's exhibits 18 and 19, 
were also used in connection with the testimony of the State's 
witness, D. C. Matheny, an SBI agent who was qualified and 
held by the court to be an expert in the field of handwriting 
identification. Agent Matheny testified that he had received 
the photographs, State's exhibits 18 and 19, from Officer 
Gurnsey and had compared the handwriting shown therein with 
known samples of defendant's handwriting. After making this 
comparison, Agent Matheny testified that in his opinion i t  was 
"highly probable" that  defendant was the author of the ques- 
tioned handwriting on State's exhibits 18 and 19. In our opin- 
ion this use of the photographs by Agent Matheny is supported 
by the decision of our Supreme Court in State v. Foster, supra. 
In that  case the Court sustained the use by a fingerprint ex- 
pert of an enlarged photograph of a latent fingerprint found a t  
the scene of a crime for comparison with a known fingerprint 
of the defendant, the card containing the original latent finger- 
print from which the enlarged photograph was made having 
been lost and not being available a t  the trial. In the present 
case the only practicable way of preserving the handwriting 
on the walls and mirrors in the Derrick home was by means of 
the photographs. We hold that  the use of the photographs by 
Agent Matheny for  purposes of making the comparison was 
proper and that his resulting opinion testimony as  an expert 
after making the comparison was admissible in evidence under 
the holding in State v. Foster, supra. 

[5] Defendant's third assignment of error is that " [t] he court 
erred in allowing the handwriting expert to give his opinion 
without giving the facts upon which his opinion was grounded." 
In this connection the record shows that the State's handwriting 
expert was permitted to testify that, after comparing the ques- 
tioned handwriting shown on State's exhibits 18 and 19 with 
known handwriting samples of defendant, he had formed an  
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opinion as to whether the writing shown on State's exhibits 
18 and 19 was the handwriting of defendant. Then, over defend- 
ant's objection, the witness was permitted to testify that 
in his opinion it was highly probable that defendant wrote the 
questioned writing. In support of his third assignment of error, 
defendant contends it was error for the court to permit the 
expert to express his opinion without first testifying in greater 
detail as  to why he arrived a t  it. We find no error. When the 
facts upon which an expert witness bases his opinion are within 
the expert's own knowledge, he may relate them himself and 
then give his opinion; or, within the discretion of the trial 
judge, he may give his opinion first and leave the facts to be 
brought out on cross-examination. State v. Hightower, 187 N.C. 
300, 121 S.E. 616 (1924) ; 1 Stansbury's N. C. Evidence (Bran- 
dis Revision), § 136. The latter course was followed in this case, 
and defendant's third assignment of error is overruled. 

[6] Defendant next assigns error to the court permitting, over 
objection, impeachment of the defendant on cross-examination 
by questions eliciting evidence of bad conduct. The defendant 
objected to the following: 

"Q. Did you ever break into Mrs. John Cline's house? 

A. We were charged with that. 

Q. I am not asking you if you were charged with it. Did 
you break into i t?  

DUNCAN : OBJECTION 
EXCEPTION NO. 6 

Yes, I did do that. I picked up a wristwatch a t  the 
house. I didn't do any damages there." 

Defendant argues the questions were improper because the 
conduct inquired about related to transgressions committed by 
him as  a juvenile. We find no error. "It is permissible for the 
purpose of impeachment to cross-examine a defendant in a 
criminal case by asking disparaging questions concerning col- 
lateral matters relating to his criminal and degrading conduct, 
since such questions relate to matters within the knowledge of 
the witness." State v. Black, 283 N.C. 344, 350, 196 S.E. 2d 
225, 229 (1973). That the questioned conduct was committed by 
defendant when he was a juvenile makes no difference, as  
defendant by taking the stand in his own behalf was subject to 
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cross-examination as to specific acts of misconduct. Since 
defendant put his credibility in issue by testifying, the inquiries 
about his past acts of misconduct were relevant and properly 
admitted by the trial court. 

[7] Defendant next contends that the court erred in failing to 
to submit to the jury an issue as  to defendant's guilt or inno- 
cence of the lesser included offense of misdemeanor breaking 
and entering. 

"The necessity for instructing the jury as to an in- 
cluded crime of lesser degree than that charged arises 
when and only when there is evidence from which the jury 
could find that such included crime of lesser degree was 
committed. The presence of such evidence is the determina- 
tive factor. . . . Mere contention that the jury might accept 
the State's evidence in part and might reject i t  in part will 
not suffice." State v. Hicks, 241 N.C. 156, 159-60, 84 S.E. 
2d 545, 547 (1954). 

Here, uncontradicted evidence presented by the State showed 
that the Derrick home was broken into and articles of personal 
property were removed therefrom. This evidence, if believed, 
would show a felonious breaking and entering. The State also 
presented substantial evidence from which the jury could find 
that defendant was guilty of this offense. The defendant's evi- 
dence, on the other hand, showed he was not guilty of any 
offense. Thus, there was no evidence from which the jury could 
find that the lesser included crime of misdemeanor breaking 
and entering was committed, unless one surmises that the jury 
might accept the State's evidence in part and might reject i t  
in part. This will not suffice. State v. Hicks, supra. There was 
no error in failing to submit an issue as  to defendant's guilt or 
innocence of misdemeanor breaking and entering. 

Defendant finally assigns error to the failure of the court 
to set aside the verdict or  to order a new trial because of dupli- 
cate indictments. We find no error. The only apparent differ- 
ences between the two indictments are corrections in the later 
indictment of misspellings of certain words in the larceny count 
in the earlier indictment. That the solicitor is not restricted to 
the first indictment found in a criminal case, but a t  any time 
before entering upon the trial may send another bill to the 
grand jury and require the defendant to answer it, is the recog- 
nized practice for the convenient and necessary administration 
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of the criminal law. State v. Hastings, 86 N.C. 596 (1882). 
Defendant's final assignment of error is overruled. 

In our opinion defendant received a fair trial free from 
prejudicial error. 

No error. 

Judges BRITT and MARTIN concur. 

STATE OF NORTH CAROLINA v. HUBERT MOSLEY 

No. 7628SC996 

(Filed 1 June 1977) 

1. Criminal Law 8 87.2- questions not leading 
Questions propounded by the district attorney to a State's witness 

which directed the witness's attention to the subject matter a t  hand 
without suggesting an answer or sought to aid the witness's recollec- 
tion or refresh her memory when the witness had exhausted her 
memory without stating the particular matters required were not lead- 
ing questions and were permissible in the discretion of the court. 

2. Criminal Law 5 53.1- bullet entry - explanation of discrepancy be- 
tween testimony and report 

Where defendant offered testimony by the medical examiner and 
the medical examiner's written report which conflicted as  to which 
side of the decedent's neck the fatal bullet entered, testimony elicited 
by the district attorney from the medical examiner that an opinion 
after an autopsy was more reliable than his opinion gained from a 
cursory examination in the emergency room was not objectionable a s  
hearsay or conjecture and was properly admitted to explain the dis- 
crepancy between the medical examiner's direct testimony and his 
medical report. 

3. Homicide Q 21.7- second degree murder - sufficiency of evidence 
The evidence was sufficient to be submitted to the jury on the 

issue of defendant's guilt of second degree murder and to support a 
verdict of guilty of voluntary manslaughter where it tended to show 
that  defendant and deceased lived together in defendant's residence; 
they argued frequently and defendant had threatened to kiH de- 
ceased; the body of deceased was found lying on the bedroom floor 
of defendant's residence; defendant told officers that he and deceased 
had been struggling over a gun and i t  went off and shot her; de- 
fendant produced the gun and there were two spent rounds and four 
live rounds in the cylinder; one bullet had entered the left side of 
deceased's neck and exited on the right side; this gunshot wound 
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caused deceased's death; and both defendant and deceased were right 
handed. 

APPEAL by defendant from Baley, Judge. Judgment entered 
25 August 1976 in Superior Court, BUNCOMBE County. Heard 
in the Court of Appeals 4 May 1977. 

Defendant was charged with the murder of Jay Ola Morris 
on 8 April 1976. Upon defendant's plea of not guilty, he was 
tried by jury and found guilty of voluntary manslaughter. Judg- 
ment was entered imposing a prison sentence of not less than 
eight nor more than twelve years. 

The State's evidence tends to show the following: On 8 
April 1976, and for some time prior thereto, defendant and 
Jay  Ola Morris lived together in defendant's home at  57 Wash- 
ington Road in Asheville along with Jay Ola's daughter, Belinda, 
and Belinda's child. Jay Ola and defendant argued frequently, 
and defendant had threatened to kill Jay Ola. Shortly after  
10:OO p.m., in response to a call, police officers went to de- 
fendant's residence. Jay Ola Morris' body was lying on the 
bedroom floor with a pool of blood under her head. Defendant 
told the  officers that  he and Jay Ola had been struggling over 
a gun, and i t  went off and shot her. Defendant produced a .38 
caliber, six-shot revolver and identified i t  a s  the gun they strug- 
gled over. There were two spent rounds and four live rounds 
in the cylinder. An autopsy disclosed that  one bullet had entered 
the left posterior neck, ranged slightly forward, transected the 
cervical spinal cord, and exited the right neck beneath the 
right ear. This gunshot wound caused the death of Jay Ola 
Morris. The autopsy further disclosed that  deceased's blood 
alcohol content was the equivalent of .27 on the breathalyzer. 
Defendant was also under the influence of alcohol. 

Defendant's evidence tends to show the following: Jay 
Ola Morris had been living with defendant for about three 
years, during which time defendant supported her. Jay Ola 
was prone to drink heavily from time to time. When defendant 
arrived home from work on 8 April 1976, Jay Ola was drink- 
ing. She began trying to discuss going on a tr ip to New York. 
Defendant told Jay Ola she was in no shape to discuss the tr ip 
and that  they would talk about i t  later. Jay  Ola became angry. 
Defendant told her he had to go to his daughter's house on 
business. Jay  Ola told defendant he could not go, and they 
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argued and scuffled on the porch and in the house. Jay Ola 
took the .38 caliber pistol from a drawer in the bedroom, and 
defendant scuffled with her over the pistol. Both Jay Ola and 
defendant were right handed. Two shots were fired about five 
seconds apart. Defendant knew of only one shot. When the 
pistol fired, Jay Ola fell to the floor in the bedroom. The medi- 
cal examiner testified that the bullet entered on the left side 
of the neck and came out on the right side; however, his report 
stated: "Gunshot wound of the right side of the neck and pass- 
ing out on the left and going through the cord.'' The report 
was introduced in evidence by the defendant. 

On cross-examination the medical examiner explained that 
the report was dictated from his cursory examination of the 
body in the hospital emergency room but that the later autopsy 
by the pathologist disclosed that the actual path of the bullet 
was from the left side of the neck to the right. 

Attorney General Edmisten, by Associate Attorney Sandra 
M. King, for the State. 

Penland & Barden, by Tal?mge Penland, for the defendant. 

BROCK, Chief Judge. 

[I] In his first assignment of error defendant argues that the 
trial court committed prejudicial error in allowing the district 
attorney to propound to the State's witness questions which 
defendant contends were leading. An examination of the ques- 
tions does not convince us that they fall within the traditional 
abuse of suggesting the answers or seeking to secure a yes or 
no answer. The district attorney was either directing the wit- 
ness's attention to the subject matter a t  hand without suggest- 
ing an answer or was seeking to aid the witness's recollection 
or refresh her memory when the witness had exhausted her 
memory without stating the particular matters required. Both 
are permissible in the discretion of the trial judge. 

In the recent case of State v. Greene, 285 N.C. 482, 206 
S.E. 2d 229 (1974), the Supreme Court had the following to 
say about leading questions : 

"It is generally recognized that an examining counsel 
should not ask his own witness leading questions on direct 
examinatiop. A leading question has been defined as one 
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which suggests the answer desired and is a question which 
may often be answered by yes or no. (Citations omitted.) 
The rule prohibiting leading questions is not based on a 
technical distinction between direct examination or cross- 
examination, but on the alleged friendliness existing be- 
tween counsel and his witness. I t  is said that this 
relationship would allow the examiner to provide a false 
memory to the witness by suggesting the desired reply to 
his question. (Citations omitted.) However, i t  is firmly 
entrenched in the law of this State that i t  is within the 
sound discretion of the trial judge to determine whether 
counsel shall be permitted to ask leading questions, and in 
the absence of abuse the exercise of such discretion will not 
be disturbed on appeal. (Citations omitted.) 

"The trial judge in ruling on leading questions is aided 
by certain guidelines which have evolved over the years to 
the effect that counsel should be allowed to lead his witness 
on direct examination when the witness is: (1) hostile o r  
unwilling to testify, (2) has difficulty in understanding the 
question because of immaturity, age, infirmity o r  ignorance 
or  where (3) the inquiry is into a subject of delicate nature 
such as sexual matters, (4) the witness is called to contra- 
dict the testimony of prior witnesses, (5) the examiner 
seeks to  aid the witness' recollection or refresh his mem- 
ory when the witness has exhausted his memory without 
stating the particular matters required, (6) the questions 
are  asked for securing preliminary o r  introductory testi- 
mony, (7) the examiner directs attention to the subject 
matter a t  hand without suggesting answers and (8) the 
mode of questioning is best calculated to elicit the truth. 
(Citations omitted.) " 

[2] In his second assignment of error defendant contends that  
the trial court committed prejudicial error in permitting cer- 
tain testimony by Dr. Walker, the medical examiner. Defendant 
called Dr. Walker as a witness for the defense. This was obviously 
done for the purpose of placing before the jury the medical 
examiner's report which stated: "Gunshot wound of the right 
side of the neck and passing out on the left and going through 
the cord." However, Dr. Walker testified on direct examination 
that  the "track of the bullet extended from the skin of the neck 
on the left side passing all the way through and coming out on 
the right side." This testimony was the exact opposite of the 
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witness's written report. Defendant did not attempt to clarify 
the discrepancy; he merely introduced the written report in 
evidence. 

The State's witness, the pathologist who performed the 
autopsy, had testified on direct examination, a s  did defendant's 
witness, that  the bullet entered on the left side of the neck and 
exited on the right side. The patholoqist's testimonv was also 
the exact opposite of the written report by the medical exam- 
iner. On cross-examination of defendant's witness, the medical 
examiner, the district attorney sought to  clarify the discrepancy 
between his testimonv on direct examination and the content of 
his written report. The medical examiner testified that the 
statement on his written report was his opinion a t  that time. 
He continued: "The pathologist had a different opinion after 
he was able to expose the neck." The examination of the wit- 
ness continued as  follows: 

"Q. And after exposing the neck would he be in a 
position more fully to determine? 

"A. I think so. 

"Q. Then although you had indicated in this preliminary 
medical examiner's report that i t  was the right side of the 
neck and passing out the left side, that  was probably an  
error, is that  what you are telling us now? 

OBJECTION BY THE DEFENSE. 

OBJECTION OVERRULED. 

"A. I'm afraid I'm a little confused. My statement, 
report statement, stated i t  came in the right side of the 
neck, but after  the pathologist was able to open the neck, 
he could determine i t  came from the other way. 

OBJECTION BY THE DEFENSE. 

"A. There were 2 small holes. You couldn't tell one 
from the other. 

"My inspection was a cursory one, just a physical ex- 
amination of the body. There is no question whatsoever but 
that  she had died from a gunshot wound. It's easier and 
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better to  determine the cause of death after  you've cut the 
person open and run probes through it." 

Obviously the path of the bullet was an important feature 
in determining whether the shooting was an accident. Jay Ola 
was right-handed, and in struggling with defendant over the 
pistol, she could have been holding the gun in her right hand 
if the bullet entered the right side of her neck, traveled slightly 
to the rear, and exited a t  her rear left neck. On the other hand, 
i t  would be unlikely that  she was holding the gun if the bullet 
entered her left rear  neck, traveled slightly forward, and exited 
at her right neck. Defendant was more content with the state- 
ment in the medical examiner's written report, but that  does 
not render incompetent the explanation by the medical examiner 
of the discrepancy between his testimony on direct examination 
and the written report. Defendant offered both the testimony 
and the report of the medical examiner. The State was entitled 
to clarify the discrepancy between the two. The testimony was 
not objectionable as hearsay o r  conjecture. The witness was 
merely explaining that  an  opinion after an autopsy was more 
reliable than his opinion gained from a cursory examination in 
the emergency room. Also, the State was entitled to cross- 
examine defendant's witness and to impeach the accuracy of his 
written report. 

[3] Defendant timely made motions for nonsuit a t  the close 
of the State's evidence and again a t  the close of all the evidence. 
He assigns a s  error the denial of his motion made a t  the close 
of all the evidence. When a defendant offers evidence, he waives 
the motion for nonsuit made, either actually or  by virtue of 
G.S. 15-173.1, a t  the close of the State's evidence; and only 
his motion lodged at the close of all the evidence will be consid- 
ered. State v. Paschall, 14 N.C. App. 591,188 S.E. 2d 521 (1972). 
"In considering the motion for nonsuit lodged at the close of all 
the evidence, any portion of defendant's evidence which is favor- 
able to the State and any portion of defendant's evidence which 
explains or clarifies the State's evidence is to be considered." Id .  
a t  593,188 S.E. 2d a t  522. 

"When the motion for nonsuit calls into question the suffi- 
ciency of circumstantial evidence, the question for the Court 
is whether a reasonable inference of the defendant's guilt may 
be drawn from the circumstances. If so, i t  is for the jury to  
decide whether the facts, taken singly or  in combination, satisfy 
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them beyond a reasonable doubt that the defendant is actually 
guilty." State u. Rowland, 263 N.C. 353, 358, 139 S.E. 2d 661, 
665 (1965) ; State v. Nobles, 14 N.C. App. 340, 188 S.E. 2d 
600 (1972). 

We have considered State v. Jones, 280 N.C. 60, 184 S.E. 
2d 862 (1971) ; State v. Allred, 279 N.C. 398, 183 S.E. 2d 553 
(1971) ; State v. Griffin, 273 N.C. 333, 159 S.E. 2d 889 (1968) ; 
and State v. Holshouser, 15 N.C. App. 469, 190 S.E. 2d 420 
(1972), cited by the defendant in support of his argument for 
nonsuit. As conceded by defendant, these cases are naturally 
distinguishable on their facts from the present case. We think 
they are also sufficiently distinguishable from the present case 
to render them not controlling upon these facts. 

The present case is more comparable and analogous to 
State v. Nobles, supra, and State v. Christopher, 29 N.C. App. 
231, 223 S.E. 2d 835 (1976). When the evidence in the present 
case, actual and circumstantial, offered by the State and by 
the defendant, is considered in the light most favorable to the 
State, and when the State is given every reasonable inference 
arising therefrom, we think the evidence is sufficient to survive 
the motion for nonsuit and to require submission of the case 
to the jury. 

Defendant argues one assignment of error to the trial 
judge's instructions to the jury and one assignment of error 
to the failure of the trial judge to instruct the jury. We see no 
point in a discussion of the instructions and these assignments 
of error. We have reviewed the jury instructions, and in our 
opinion, they were clear and adequate to apprise the jury of the 
applicable principles of law. 

Defendant's final assignment of error is formal and re- 
quires no discussion. 

In our opinion defendant received a fair trial free from 
prejudicial error. 

No error. 

Judges VAUGHN and CLARK concur. 
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STATE OF NORTH CAROLINA v. SHERMAN WILLIAMS 

(No. 7612SC928) 

(Filed 1 June 1977) 

1. Criminal Law IS 91- mistrial - second trial after prescribed time lim- 
its - no dismissal of charges 

Where a criminal is tried within the period prescribed by the 
Interstate Agreement on Detainers and such trial results in a mis- 
trial, he is not subsequently entitled to have the charges dismissed 
even though the second trial occurs after the prescribed time limits, so 
long as the State uses due diligence in prosecuting the case. 

2. Criminal Law 8 91.7- continuance - absence of witness - denial proper 
The trial court did not err  in denying defendant's motion for 

continuance made on the ground that one of his witnesses was un- 
available to  testify, since the testimony which that witness would have 
offered was similar to testimony of witnesses who were present a t  
trial. 

3. Criminal Law # 66- confrontation between witness and defendant be- 
fore jury - motion denied - no error 

The trial court in an armed robbery prosecution did not er r  in 
denying defendant's motion that the jury be allowed to see defendant 
and an eyewitness to the crime in close proximity to each other where 
defendant contended that the witness's description to the police was 
inadequate since i t  included nothing about defendant's unusually 
deformed nose, but there was no evidence that the witness had any 
difficulty in identifying defendant as the robber. 

APPEAL by defendant from Hewing,  Judge. Judgment en- 
tered 16 June 1976 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 13 April 1977. 

Defendant was charged by indictment in proper form 
with three counts of armed robbery and entered a plea of not 
guilty to each count. He was convicted by a jury on all charges 
and sentenced to imprisonment for concurrent terms of 25 to 
30 years on each count. 

The State introduced evidence which tended to show as 
follows: On 23 May 1975, Tonya Sprague worked at Heritage 
Jewelers in Fayetteville with Wayne Sessoms, the manager of 
the store. At  approximately 7 :30 p.m., customers Roger Benecke 
and Becky Boatwright entered the store. Defendant entered 
the store a t  approximately 7:55 p.m. and asked to see some 
watches. As Sprague showed watches to defendant, Gerald 
Carter came into the store and went to where Sessoms was 
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assisting Benecke and Boatwright. Carter pulled out a pistol, 
announced that this was a robbery, and ordered everyone into 
the stockroom a t  the rear of the store. 

Carter then directed Sprague, Sessoms, Benecke and Boat- 
wright to lie down on the floor of the stockroom and held 
the gun on them while defendant took money from the store's 
cash register and loose mountings out of the diamond case. De- 
fendant subsequently ordered Sprague to get him watches and 
rings from the front showcase. She did so, putting the items in 
a paper bag which defendant held. Meanwhile, Carter went to  
the rear of the store and took money from Sessom's wallet, ran- 
sacked Boatwright's purse and took Benecke's wallet. Defend- 
ant again ordered Sprague to lie on the stockroom floor. 
On Carter's order, Sessoms tied up Benecke and Boatwright. 
Carter told the victims not to call the police for five minutes, 
whereupon he and defendant left the store. 

Defendant was brought into North Carolina from Virginia 
on 29 December 1975 pursuant to a detainer, and trial was set 
for 1 March 1976. Defendant moved for and received a continu- 
ance. The trial of this case did not commence until 13 April 
1976 and resulted in a mistrial. Defendant subsequently sub- 
mitted an application for a writ of habeas corpus, contending 
that he had not been tried within 120 days as required by the 
Interstate Agreement on Detainers. On 26 May, Bailey, Judge, 
entered an order which stated, inter alia: 

"1. That the above-named defendant is presently confined 
in the county jail of Cumberland County, State of North 
Carolina, upon four separate bills of indictment as above 
numbered charging him with four separate armed rob- 
beries ; 

2. That the application for a writ of habeas corpus states 
that the defendant is imprisoned by reason of a detainer 
from the Commonwealth of Virginia filed according to the 
terms of the Interstate Agreement on Detainers; 

3. That the Interstate Agreement on Detainers, in sum- 
mary, requires that when a defendant is held in this state 
upon a detainer from another state for the purpose of trial, 
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that trial shall be commenced within 120 days of the ar- 
rival of the prisoner in the receiving state; 

4. That the authorities of the Commonwealth of Virginia 
delivered the defendant into the custody of the authorities 
of the State of North Carolina on December 29, 1975; 

5. That the defendant was arraigned in Cumberland County 
Superior Court on February 2, 1976, on the aforesaid bills 
of indictment and entered a plea of not guilty, a t  which 
time motions were heard and ruled upon; 

6. That subsequently the case was set for trial on March 
1, 1976, a t  which time the defendant, Sherman Williams, 
through his attorney, James M. Cooper, made a motion for 
a continuance, which continuance was granted by the 
Court ; 

7. That subsequently the defendant was tried on April 13, 
1976, a t  which time after presentation of the evidence both 
by the State and the defendant and after being instructed 
by the Court, the jury returned into open court and stated 
that they were hopelessly deadlocked; a t  which time the 
Honorable Judge Presiding L. Bradford Tillery withdrew 
a juror and declared a mistrial; 
8. That both the March 1, 1976, and the April 13, 1976, 
setting of this trial were within the 120 days as required 
by statute; 
9. That James M. Cooper, Attorney for the defendant, upon 
the ordering of the mistrial by the aforementioned judge 
presiding requested from the assistant district attorney, 
Wade E. Byrd, that he be given a t  least two weeks notice 
prior to any further calendaring of the case so that he 
could determine the availability of certain out-of-state 
witnesses ; 
10. That the aforementioned attorney for the defendant 
further requested and received an order from the Court 
that he be provided with the transcript of the April 
13 trial; 
11. That said transcript a t  the present date has not yet 
been prepared by the court reporter; 
12. That the Court finds as a fact that the mistrial ordered 
on April 15, 1976, by the Honorable L. Bradford Tillery, 
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Judge Presiding, was due to a deadlocked jury and was not 
in any way the fault of the State of North Carolina. 

Now, THEREFORE, IT IS ORDERED AND ADJUDGED THAT in 
the interest of justice and based upon the above findings, 
the application for a writ of habeas corpus be dismissed 
and the State for good cause shown be granted 90 days 
from this date to try this case." 

Defendant's second trial on the charge took place on 14 
June 1976 and resulted in his conviction. 

Other relevant facts are set out in the opinion below. 

Attorney General Edmisten, by Associate Attorney Tom 
H. Davis, Jr., for the State. 

James M. Cooper for defendant appellant. 

MORRIS, Judge. 

In his first assignment of error, defendant contends that 
Judge Bailey erred in dismissing his application for a writ of 
habeas corpus. We disagree. 

The Interstate Agreement on Detainers has been adopted 
by North Carolina and codified as  G.S. 158-761. Article IV(c) 
of the Agreement provides : 

"In respect of any proceeding made possible by this Ar- 
ticle, trial shall be commenced within I20 days of the arri- 
val of the prisoner in the receiving state, but for good cause 
shown in open court, the prisoner or his counsel being pres- 
ent, the court having jurisdiction of the matter may grant 
any necessary or reasonable continuance." 

[I] Defendant was first brought to trial on 13 April 1976, well 
within the 120-day limit of Article IV(c). Because of the mis- 
trial, defendant had to be retried on 14 June. As defendant 
would have it, his trial did not commence until 14 June, after 
the 120-day period had expired. This contention, however, over- 
looks the effect of a mistrial upon defendant's statutory right 
to disposition of the charge. In State v. George, 271 N.C. 438, 
156 S.E. 2d 845 (1967), our Supreme Court held where a crimi- 
nal defendant is tried within the period prescribed by the Inter- 
state Agreement on Detainers and such trial results in a 
mistrial, he is not subsequently entitled to have the charges 
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dismissed even though the second trial occurs after  the pre- 
scribed time limits, so long as the State uses due diligence in 
prosecuting the case. 

'6 . . . The State, of course, cannot control the fact that  a 
jury is unable to  agree upon a verdict and is not charge- 
able with responsibility under these conditions. In  22A 
C.J.S. 60, Criminal Law $ 472(3), i t  is said: 'If accused 
is tried within the statutory time . . . and such trial results 
in a mistrial, as when the jury failed to  agree, accused 
cannot ignore the mistrial and claim a discharge or dis- 
missal upon the ground that  he was not tried within the 
time fixed by the statute providing for  that  relief. . . . 
(W) hile accused is entitled to a speedy retrial by virtue of 
the constitutional or  statutory guaranty of a speedy trial, the 
statute providing for a discharge or dismissal if accused is 
not tried within a stated time does not govern the time 
within which a retrial must be had, and the time for a 
retrial is a matter of judicial discretion.' " 271 N.C. at 
442-43, 156 S.E. 2d 848. 

We have reviewed Judge Bailey's order and find no error 
or  abuse of discretion in granting the State an  additional 90 
days in which to retry the case. Accordingly, this assignment is 
overruled. 

[2] Prior to  trial, defendant discovered that, due to circum- 
stances beyond his control, one of his witnesses, Judith L. Chaad- 
ler, would be unable to  testify a t  trial. Chandler's testimony 
would have related to  defendant's physical appearance a t  the 
time of the robbery and contradicted the testimony of the eye- 
witnesses. He moved fo r  a continuance, and, by order of 14 June 
1976, the trial court denied the motion. In his second assign- 
ment of error, defendant contends that  the denial of his motion 
fo r  continuance constitutes prejudicial error. We disagree. It 
is well settled that  a motion for  continuance is addressed to 
the sound discretion of the trial court and its ruling thereon is 
not subject to review absent an abuse of discretion. State v. 
Hill, 287 N.C. 207, 214 S.E. 2d 67 (1975) ; State v. Baldwin, 276 
N.C. 690, 174 S.E. 2d 526 (1970). Defendant claims that  Chand- 
ler, who had been his parole officer in Virginia, would have 
been his most credible witness because his other witnesses had 
criminal records. However, defendant's witnesses testified as  
to  his appearance on the date of the robbery. Under these cir- 



N.C.App.1 COURT O F  APPEALS 349 

State v. Williams 

cumstances we find no abuse of discretion in the denial of the 
motion. State v. Henderson, 216 N.C. 99, 3 S.E. 2d 357 (1939) ; 
State v. Shirley, 12 N.C. App. 440, 183 S.E. 2d 880, cert. den., 
279 N.C. 729, 184 S.E. 2d 885 (1971). This assignment is over- 
ruled. 

[3] In Sprague's testimony, she stated that she observed de- 
fendant from a distance of one and one-half feet during the 
robbery. In her description to the police, she did not mention 
that defendant's nose was unusual. However, defendant intro- 
duced testimony that he had broken his nose as a child and 
that i t  had since remained deformed. Defense counsel inter- 
rupted Sprague's testimony and requested that the jury be 
allowed to see defendant and Sprague in close proximity to each 
other. The court denied the motion and defendant assigns the 
denial as error. He contends that the demonstration would have 
enabled the jurors to see better the deformity of defendant's 
nose and to conclude that Sprague's identification of defendant 
without mention of his nose was inadequate. Where there is no 
controlling statutory or procedural rule, the conduct of a trial 
rests in the sound discretion of the trial court. Shute v. Fisher, 
270 N.C. 247, 154 S.E. 2d 75 (1967) ; Frazier v. G h g o w ,  24 
N.C. App. 641, 211 S.E. 2d 852, cert. den., 286 N.C. 722, 213 
S.E. 2d 721 (1975) ; 7 Strong, N.C. Index 2d, Trial, $ 5, p. 261. 
Included in the supervisory power of the trial court is the 
discretion to control the method of the examination of witnesses. 
1 Stansbury, N. C. Evidence, 5 25, p. 59 (Brandis Rev. 1973). 
Here defendant does not contend that the jury did not have an 
otherwise adequate opportunity to view the condition of his 
nose. Moreover, there was no evidence tending to show that 
Sprague had any difficulty in identifying defendant as the rob- 
ber of the store. Under these circumstances, we hold that the 
trial court did not abuse its discretion in denying defendant's 
motion. 

Defendant's remaining assignments relate to the instruc- 
tions to the jury. The charge of the court must be read as a 
whole, and a new trial will not be granted, even where there is 
technical error, where i t  clearly appears that the error is not 
substantial and could not have affected the result. State v. 
Hall, 267 N.C. 90, 147 S.E. 2d 548 (1966). Moreover, the record 
reveals that defendant did not bring the alleged errors to the 
trial court's attention prior to the time the jury began its de- 
liberations. "As a general rule, objections to the statement of 
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contentions and to the review of the evidence must be made be- 
fore the jury retires, o r  they are  deemed to have been waived." 
State v. Ford, 266 N.C. 743, 746, 147 S.E. 2d 198, 201 (1966). 
We have examined the charge, however, and hold that i t  con- 
tains no error prejudicial to defendant. These assignments are 
overruled. 

No error. 

Judges HEDRICK and ARNOLD concur. 

BILLY HAROLD THOMPSON, EMPLOYEE V. FRANK IX & SONS, EM- 
PLOYER, LIBERTY MUTUAL INSURANCE COMPANY, CARRIER 

No. 7622IC877 
(Filed 1 June 1977) 

1. Master and Servant fj 73- workmen's compensation - meaning of 
"hand" 

As used in G.S. 97-31(12), "hand" refers to the fingers and 
thumb, the hand proper, and the wrist. 

2. Master and Servant 1 74-- workmen's compensation -permanent par- 
tial disability - award for disfigurement 

An employee who had received compensation for the permanent 
partial disability of his left hand was entitled to additional com- 
pensation for serious disfigurement because of surgical scars on his 
left forearm above the wrist. G.S. 97-31. 

Judge HEDRICK dissenting. 

APPEAL by defendants from Industrial Commission. Order 
filed by the full Commission 1 September 1976. Heard in the 
Court of Appeals 14 April 1977. 

On 17 December 1974, plaintiff sustained an injury which 
arose out of and in the course of his employment by defendant 
Frank Ix & Sons. The injury resulted in the fracture of both 
bones in plaintiff's left forearm and required surgery to reduce 
the breakage. The surgery left two scars on plaintiff's arm. 
Dr. Gregory Holthusen, an orthopedic surgeon, reported that 
he rated plaintiff's disability "at the wrist a t  2570." There- 
after, defendants agreed to pay plaintiff permanent partial dis- 
ability based upon "25% loss of use of left hand." 
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Plaintiff subsequently filed a claim before the Commis- 
sion for additional compensation for disfigurement resulting 
from the surgical scars. A hearing was held on 13 May 1976 
before Deputy Commissioner Christine Denson, and the follow- 
ing order was filed. 

"The undersigned finds as  facts and concludes as  matters 
of law the following which were entered into by the parties 
a t  the hearing as 

1. At the time of the injury by accident, the parties were 
subject to and bound by the provisions of the Workmen's 
Compensation Act. 

2. The employer-employee relationship existed between 
plaintiff and defendant-employer a t  such time. 

3. Liberty Mutual Insurance Company was the carrier on 
the risk. 

4. Plaintiff's average weekly wage was $201.76. 

5. On December 17, 1975, plaintiff sustained an injury by 
accident arising out of and in the course of his employ- 
ment with defendant-employer. 

6. Plaintiff was paid temporary total disability a t  the 
rate of $80.00 per week for the period from December 18, 
1974, to October 1, 1975, and temporary partial disability 
during various dates. 

The issue is what amount plaintiff is entitled to for dis- 
figurement, if any. 

Based upon all the competent evidence the undersigned 
makes the following 

1. Plaintiff is a 44-year-old white male who is married 
and has two years of college education. His job is a 'fixer' 
in the textile industry. As a result of the injury in question 
and the injury made necessary to treat the fractures result- 
ing from the injury, the plaintiff has sustained serious 
bodily disfigurement in scarring described as follows: 
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This is on the forearm of the left arm. Of both scars, 
I will describe first on the inside of the forearm. That 
is on the side toward the thumb. There is a long surgi- 
cal scar with stitchmarks from it. That runs from a 
little above the wrist between 7 and 8 inches long. 
It  is a linear scar, indented, lighter, with slightly 
pinkish cast than the rest of the skin. This scar, as  
I say, has stitch marks which are themselves about 
an inch long running out from either side of that scar. 
Then about the middle of that linear scar and a t  the 
end of the stitch marks further toward the inside of 
the arm is an irregularly-shaped scar which is more 
indented than the linear scar just described with an 
overall circumference of about an inch and this has 
some pink blotchy areas around this. 

On the arm is another substantial linear scar which 
again starts above the wrist. At the point where i t  
starts there is a linear scar running from the wrist 
toward the inside of the arm which is about an inch 
and a quarter longer overall, indented, and lighter than 
the rest of the skin. There is pink discoloration 
around it. The long linear scar runs from that 6 and a 
half inches and is slightly indented, white in coloration 
with pinkish discoloration around that linear scar on 
both sides. In the middle of that scar too is an irregu- 
larly-shaped scar which is slightly indented, whitish 
in coloration, and the overall width on that is about 
an inch and a quarter. 

3. Plaintiff has been paid compensation for 25 percent loss 
of the use of his left hand. This was based on a rating from 
his treating physician, Dr. Holthusen, who, in rating plain- 
tiff's permanent disability, said: 'In view of the scarring 
to his forearm and the limitation and supination I would 
rate the disability of the wrist a t  25 percent.' Based on this 
rating-the Commission considering the wrist to be the 
hand-the plaintiff was paid permanent disability. 

The disfigurement in question is to the plaintiff's arm which 
is a different 'member' of the body under the provisions of 
G.S. 97-31. 

4. As a result of the injury in question, the plaintiff has 
suffered bodily disfigurement as hereinabove described 
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which is permanent and serious and is such as would tend 
to hamper plaintiff in his earnings and in seeking employ- 
ment. 

5. Proper and equitable compensation for said disfigure- 
ment is $750.00. 

* * * *  
The foregoing findings of fact and conclusions of law en- 
gender the following additional 

The bodily disfigurement sustained by the plaintiff consti- 
tutes serious disfigurement within the meaning of the Work- 
men's Compensation Act which has not otherwise been 
compensated, and for which proper and equitable com- 
pensation is $750.00. . 

Based upon the foregoing findings of fact and conclusions 
of law the undersigned makes the following 

A W A R D  

1. The defendants shall pay to the plaintiff the sum of 
$750.00 in a lump sum to cover the serious bodily disfigure- 
ment giving rise hereto. 

2. Defendants shall pay the costs." 

Defendants applied for a review of the award and the 
full Commission, by an opinion filed 1 September 1976, affirmed 
and adopted the opinion and award of the deputy commissioner. 
Defendants appeal from this award. 

Morgan, Byerly,  Post,  Hewing  & Keziah, by  J .  V.  Morgan, 
for  plaint i f f  appellee. 

Walser ,  B ~ i n k l e y ,  Walser &. McGirt ,  by  Walter  F. Brink-  
ley, for  defendant appellants. 

MORRIS, Judge. 

The sole issue for  consideration on this appeal is whether 
plaintiff is entitled to be paid compensation for disfigurement 
after having previously received compensation for the perma- 
nent partial disability of his hand. 
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The rate of compensation payable to employees under 
the North Carolina Workmen's Compensation Act is set forth 
in G.S. 97-31, which provides in pertinent par t :  

"In cases included by the following schedule the  compensa- 
t i o n  in each case shall be paid for disability during the heal- 
ing period and in addition the disability shall be deemed 
to continue for  the period specified, and shall be in lieu o f  
all other compensation, including d i s f igurement ,  to wit: 

(12) For the loss of a hand, sixty-six and two-thirds per- 
cent (66947%) of the average weekly wages during 200 
weeks. 

(13) For  the loss of an arm, sixty-six and two-thirds per- 
cent (662h7h) of the average weekly wages during 240 
weeks. 

(22) I n  case o f  serious bodily dis f igurement  f o r  which  n o  
compensation i s  papable under  a n y  other  subdivision o f  
this section, bu t  excluding the  dis f igurement  resulting f r o m  
permanent loss or pewnanent partial loss of use o f  a n y  
m e m b e r  of the  body f o r  wliich cornpemation i s  f ixed in 
t h e  schedule contained in this section, t h e  Industrial Com- 
miss ion may award proper and equitable compensation 
not to exceed seven thousand five hundred dollars 
($7,500) ." (Emphasis supplied.) 

Thus, G.S. 97-31(22) entitles an employee to compensation for 
certain disfigurements. However, the first sentence of the 
statute provides that  when disability is paid according to the 
schedule, such compensation is "in lieu of all other compensation, 
including disfigurement.'' 

Plaintiff received permanent partial disability based on 
"25% loss of use of left hand." According to the terms of 
G.S. 97-31, this precludes him from receiving additional com- 
pensation for disfigurement t o  the hand. The question, therefore, 
is whether the scars on plaintiff's forearm constitute disfigure- 
ment to the hand. Of course, in construing the statute, we are 
guided by the principle that words are to be given their com- 
mon and ordinary meaning unless they have a technical signifi- 
cance or another meaning is apparent from their context. Power 



N.C.App.1 COURT OF APPEALS 355 

Thompson v. Ix & Sons 

Co. v. Clayton, 274 N.C. 505, 164 S.E. 2d 289 (1968) ; In re 
Wadson, 273 N.C. 629, 161 S.E. 2d 1 (1968). 

[l] Some courts have defined "hand" for purposes of work- 
men's compensation to mean all portions of the arm below the 
elbow joint. Western Constructior~ Co. v. Early, 81 Ind. App. 
490, 142 N.E. 396 (1924) ; Gondak v.  Wilson Gas Coal Co., 148 
Pa. Super. 566; 25 A. 2d 854 (1942) ; National Surety Corp. 
v. Winder, 333 S.W. 2d 450 (Tex. Civ. App. 1960). Other juris- 
dictions hold that the hand includes the phalanges, or fingers 
and thumb, the metacarpus, or hand proper and the carpus, or 
wrist. Finoia v. Winchester Repeating Arms Co., 130 Conn. 
381, 34 A. 2d 636 (1943) ; Pittsburgh Plate Glass Co. v. Wil- 
liams, 406 P. 2d 994 (Okla. 1965). We believe that the latter 
definition better conforms both to the natural and ordinary 
meaning of the term as well as to common sense. Accordingly, 
we hold that "hand," as used in G.S. 97-31(12), refers to the 
fingers and thumb, the hand proper, and the wrist. 

[2] The findings of fact describe both scars on plaintiff's left 
forearm as beginning "above the wrist." Likewise, defendants 
state in their application for review that the hearing commis- 
sioner should have found that "the scarring extends down the 
arm on both sides to a point slightly above the zurist." (Empha- 
sis supplied.) Thus, there is no evidence which indicates that 
the scars extended to plaintiff's wrist. Consequently, they can- 
not be considered to have been incorporated into settlement pay- 
ing plaintiff 25% permanent partial disability of his hand. 

It should be emphasized that we do not, by our decision, 
authorize double recovery for a single injury compensated pur- 
suant to G.S. 97-31. The evidence in this case tended to indicate 
that plaintiff's injury resulted in disability to his hand a s  well 
as his arm. Since the settlement related only to partial loss of 
use of plaintiff's hand, he was properly entitled to additional 
compensation for the disfigurement of his arm. 

The order and award of the full Commission is 

Affirmed. 

Judge ARNOLD concurs. 

Judge HEDRICK dissents. 
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Judge H ~ R I C K  dissenting. 

In my opinion the forearm is part of the "hand" as the 
latter term is used in the North Carolina Workmen's Compen- 
sation Act and the rules promulgated by the Industrial Com- 
mission to carry out the provisions of the act. Thus the 
agreement entered into between the parties providing for the 
payment of compensation for permanent partial disability to 
the hand considered in light of G.S. 97-31(22) precludes an  
additional award for serious bodily disfigurement because of 
scarring to the forearm. I vote to reverse the order of the 
Commission. 

I N  THE MATTER OF: RALPH BERRY AND ABRAHAM WALLACE 

No. 7627DC1046 

(Filed 1 June 1977) 

1. Criminal Law 5 76.5- statements to police - voir dire hearing - 
failure to make specific findings 

Uncontroverted voir dire testimony of an officer that  he advised 
a juvenile of his rights, that  the juvenile stated that he understood 
them, and that the juvenile and his father signed a written waiver of 
rights form was sufficient to support the trial judge's admission of 
the juvenile's statements into evidence, even though the trial court 
failed to make specific findings that  such statements were freely, un- 
derstandingly and voluntarily made. 

2. Criminal Law $ 76.6-- statements to police - voir dire - sufficiency 
of findings of fact 

Defendant's contention that  the trial court erred in admitting his 
statements to a police officer because it failed to make specific find- 
ings after voir dire that his confession was understandingly and 
voluntarily made is without merit, since the court's finding that  
" . . . the juvenile . . . was apprised of his rights, and was familiar 
with his rights a t  the time of the discussion with [the officer]" was 
sufficient to support the order permitting defendant's statements into 
evidence. 

3. Infants $ 10- juvenile delinquency proceeding - restitution as eondi- 
tion of probation - error 

In  a juvenile delinquency proceeding where respondents allegedly 
damaged vacant houses, the trial court erred in requiring as a condi- 
tion of probation that  respondents pay $666.50 each to a realty com- 
pany as  restitution for damage, since the court made no finding of 
fact from which i t  could be determined that  such a condition was 
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fair and reasonable, related to the needs of the children, tended to 
promote the best interests of the children, or was in conformity with 
the avowed policy of the State in its relation to juveniles. 

APPEAL by respondents from Bulwinkle, Judge and Harris, 
Judge. Orders entered 19 August 1976 and 20 September 1976 
in District Court, GASTON County. Heard in Court of Appeals 
10 May 1977. 

In juvenile petitions, respondents, Ralph Berry and Abra- 
ham Wallace, were alleged to be delinquent children a s  defined 
by G.S. 7A-278(2) in that they wilfully and wantonly caused 
damage to certain real property in Gastonia, North Carolina. At 
the adjudicatory hearing the State offered evidence tending to 
show that "extensive" damage was done to vacant new houses 
owned by Triangle Realty and located on New Castle Drive in 
Gastonia. After voir dire the court allowed Officer B. V. Posey 
to testify as follows concerning statements made to  him by the 
respondents : 

"Mr. Berry told me that  he along with some other sub- 
jects were playing chase in some empty houses which were 
near his home on New Castle Drive and that there was 
some damage done to the houses while they were playing. 
Mr. Berry stated to me that all he did was catch one piece 
of sheetrock and pull i t  down, and the sheetrock was al- 
ready hanging from the ceiling when he pulled i t  down. Mr. 
Berry told me that  he also pulled a piece of tape which 
ran across some other sheetrock and that  he pulled the 
tape loose all the way across to over the doorway. 

"He [Wallace] stated that he went to some new houses on 
New Castle Drive near where he lived, with some other 
boys and they were playing chase in the houses and he 
stated that  he was running through the attic and fell and 
hit the sheetrock and he said where he fell through was 
over a hallway near a light fixture and that when he fell 
through, one leg went on one side with a piece of lumber 
and the other leg went on the other side, kept him from 
going all the way through." 

By orders dated 19 August 1976 Judge Bulwinkle found 
that " . . . [each respondent] is a delinquent child by reason 
of having committed malicious damage to real property belong- 
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ing to Triangle Realty located on New Castle Drive on or about 
the 15th or 16th of June, 1976," and by orders dated 20 Septem- 
ber 1976 Judge Harris placed each respondent on probation 
for six months upon the following conditions: 

6 6 . . . (1) That he be and remain of good behavior and 
violate none of the laws of this State; (2) That he report 
to the probation officer a t  such time or times as  he may 
require to do so and answer any and all questions about 
his conduct and condition; (3) That he attend the public 
schools so long as he rem.ains within the age group; (4) 
That he be a t  the home where he resides by nine p.m. 
each night; (5) That he not be in the accompaniment of 
anyone of questionable character or who is on probation; 
(6) That he pay restitution in the amount of $666.50 to 
be disbursed to Triangle Realty." 

Respondents appealed. 
Attorney General Edrnisten by Special Deputy Attorney 

John R. B. Matthis and Associate Attorney Rebecca R. Bevac- 
qua for the State. 

Larry B. Langson, Assistant Public Defender for the 27th 
Jd ic id  District, for respondent appellants. 

HEDRICK, Judge. 
Each respondent contends Judge Bulwinkle erred in allow- 

ing Officer Posey to testify as to statements made to him by the 
respondents with respect to the damage done to the property 
on New Castle Drive. Before the statements were allowed into 
evidence, the court conducted a voir d i ~ e  to determine whether 
the statements were voluntarily and understandingly made. Upon 
voir dire Officer Posey testified that he explained to each re- 
spondent his rights under the Miranda decision and enumerated 
his rights from a "rights form." Each stated that he understood 
his rights and signed a written waiver thereof. Berry's mother 
and Wallace's father signed the written waivers. Wallace offered 
no evidence on voir dire, but Berry testified on voir dire on his 
own behalf. Berry acknowledged that at  the time he was ques- 
tioned by Officer Posey he was advised of his rights and signed 
a written waiver of his rights; however, while admitting that 
he stated to Officer Posey that he understood his rights a t  the 
time he was questioned by him, Berry equivocally testified that 
he in actuality did not understand all of his rights. 
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[I] Wallace argues that his statements were inadmissible be- 
cause the court failed to make findings of fact as  to whether 
his statements were freely, understandingly, and voluntarily 
made, and that the evidence on vo i r  dire revealed that he did 
not orally waive his rights. The uncontroverted vo i r  dire testi- 
mony of Officer Posey that he advised Wallace of his rights, 
that Wallace stated that he understood them, and that Wallace 
and his father signed the written waiver form is sufficient to 
support the trial judge's admission of Wallace's statements into 
evidence, State v. Lock,  284 N.C. 182, 200 S.E. 2d 49 (1973), 
even though the trial court failed to make specific findings that 
such statements were freely, understandingly and voluntarily 
made. State v. Biggs ,  289 N.C. 522, 223 S.E. 2d 371 (1976). 

[2] Berry contends the court erred in admitting his statements 
to Officer Posey into evidence because i t  failed to make specific 
findings after vo i r  dire that his confession was understandingly 
and voluntarily made. He argues that he offered evidence on 
v o i r  dire  that he did not understand his rights, and, therefore, 
i t  was incumbent upon the trial judge to resolve the conflicts in 
the evidence by appropriate findings. Assuming ar.gue.ndo that 
Berry's equivocal testimony on vo i r  dire was sufficient to raise 
an issue of whether he understood his rights, we are of the 
opinion that the trial court's finding that, " . . . the juvenile 
Ralph Berry was apprised of his rights, and was familiar with 
his rights a t  the time of the discussion with Officer Posey," is 
sufficient under the circumstances of this case to support the 
order permitting Berry's statements into evidence. 

We have carefully considered respondents' remaining as- 
signments of error relating to the adjudicatory hearing and find 
them to be without merit. We hold the respondents had a fair 
hearing free from prejudicial error and the orders adjudicat- 
ing each respondent to be a "delinquent child" will be affirmed. 

G.S. 78-286(4) sets forth the policies to be considered in 
designing the appropriate disposition of juveniles who have 
been adjudicated to be delinquent or undisciplined, and then 
provides, 

"After considering these policy objectives, the court may: 

b. Place the child on probation for whatever period of 
time the court may specify, and subject to such condi- 
tions of probation as  the court finds are related to the 
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needs of the child and which the court shall specify, un- 
der the supervision of the juvenile probation officer; . . . " 

G.S. 7A-285 in pertinent part  provides, "In all cases the 
court order [adjudication or disposition order] shall be in writ- 
ing and shall contain appropriate findings of fact and con- 
clusions of law." 

131 Having adjudicated that  the respondents were delinquent 
children, the court clearly had authority to place them on pro- 
bation for six months on condition that they remain of general 
good behavior, report to the probation officer, attend school, 
adhere to a curfew, and not associate with "anyone of question- 
able character or who is on probation." The record in these 
cases demonstrates that  these conditions are fa i r  and reasonable, 
relate to the needs of the children, and are calculated to promote 
the best interest of the children in conformity with the avowed 
policy of the State in its relation with juveniles. Furthermore, 
these conditions are sufficiently specific to be enforced. How- 
ever, i t  is our opinion that the special condition that each 
respondent pay $666.50 to Triangle Realty as restitution for dam- 
age is void and unenforceable. The record does not reveal, and 
the court made no finding of fact from which i t  can be deter- 
mined that  such a condition is fair  and reasonable, relates to 
the needs of the children, tends to promote the best interest of 
the children, or is in conformity with the avowed policy of the 
State in its relation to juveniles. We are not unmindful of the 
rights of the injured parties in such cases. (See G.S. 1-538.1) 
but a requirement that  a juvenile make restitution as a condi- 
tion of probation must be supported by the record and appropri- 
ate findings of fact which demonstrate that  the best interest of 
the juvenile will be promoted by the enforcement of the condi- 
tion. In these cases the court made no finding with respect to 
the amount of damage to the real property. Indeed, there is no 
evidence in this record, other than the allegation in the petition, 
a s  to the amount of the damage. Furthermore, the court made 
no finding, and the evidence is vague as to precisely how much 
of the damage was attributable to the conduct of each respond- 
ent. While, as we stated before, the evidence and the findings 
made by the trial court are sufficient to support the adjudica- 
tion, we a r e  of the opinion, and so hold, that  the record and 
the findings are  not sufficient to support the condition of pro- 
bation that  the respondents make restitution by the payment of 
$666.50 each. Therefore, the disposition order is modified by 
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striking the sixth condition of probation in the disposition or- 
ders. Except as specifically modified, the disposition orders will 
be affirmed. 

Modified and affirmed. 

Judges MORRIS and ARNOLD concur. 

STATE O F  NORTH CAROLINA v. WILLIAM HENRY JOYNER, JR. 

No. 767SC1026 

(Filed 1 June 1977) 

1. Criminal La,w 1 18.2- misdemeanor - jurisdiction of superior court - 
trial in district court - showing in record 

Although a district court judgment finding defendant guilty of 
misdemeanor possession of marijuana a f te r  no probable cause was 
found a s  to felonious possession did not show on its face t h a t  defend- 
a n t  received a trial on the misdemeanor charge, the  entire 
record shows tha t  a trial on the misdemeanor charge was held i n  the 
district court and t h a t  the superior court thus had derivative jurisdic- 
tion of the misdemeanor where defendant was represented by counsel 
in the district court, no objection was made to the judgment entered 
in the district court but notice of appeal was given instead, and 
defendant did not challenge the jurisdiction of the superior court 
when the matter  came on for  a hearing de novo. 

2. Criminal Law 5 73.1- admission of hearsay - absence of prejudice 
In  a prosecution for  possession of narcotics, defendant was not 

prejudiced by the court's failure to strike hearsay testimony by a 
police officer that  defendant lived a t  the address a t  which narcotics 
and drug  paraphernalia were found where the officer conceded on 
cross-examination tha t  he did not have direct knowledge of where 
defendant lived, and defendant's own evidence showed t h a t  he lived 
a t  such address. 

3. Narcotics 1 3- automobile owned by defendant - absence of prejudice 
In  a prosecution for  possession of narcotics, defendant was not 

prejudiced by the admission of a n  officer's testimony t h a t  defendant 
drove a new Lincoln Continental automobile where defendant effec- 
tively impeached this testimony during cross-examination of the  officer 
who stated tha t  the ca r  was also registered to  defendant's wife, and 
t h a t  he did not know tha t  defendant's fa ther  had left defendant 
$49,000 when he died. 

APPEAL by defendant from W e b b ,  Judge. Judgment entered 
20 July 1976 in Superior Court, WILSON County. Heard in the 
Court of Appeals 5 May 1977. 
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Defendant was arrested on 1 March 1976 following the 
search of a house a t  203 North Vick Street, Wilson, North 
Carolina. The search was conducted pursuant to a warrant. Evi- 
dence presented a t  trial tended to show that  defendant and his 
wife lived in this house part  of the time; that defendant kept 
clothes and dogs a t  this address, that  he received mail there; 
and that  when defendant was absent from this house he left i t  
in the care of friends. Evidence further tended to show that  on 
the night of the search police officers announced themselves 
and their authority to search pursuant to the warrant. Defend- 
an t  shouted a warning to other persons in the house and delayed 
about thirty seconds before opening the door. The police searched 
the house and found marijuana and also drug paraphernalia 
covered with heroin residue. 

On 2 March 1976, defendant was charged with felonious 
possession of marijuana. On 11 May 1976, the defendant went 
before a district court judge for a probable cause hearing. The 
court found there was no probable cause to support a charge 
of felonious possession of marijuana. However, judgment was 
entered against defendant fo r  misdemeanor possession of mari- 
juana. Defendant appealed from the district court judgment. 

On 28 June 1976, between the time of the probable cause 
hearing and the trial de novo in superior court, defendant was 
indicted for  felonious possession of heroin. This charge was 
consolidated for  trial with the misdemeanor marijuana charge, 
and both cases were tried on 19 July 1976. Defendant was con- 
victed of both offenses, and judgment was entered imposing a 
prison sentence. Defendant appeals. 

Attorney General Edmisten, by  Deputy Attorney General 
William W. Melvin and Assistant Attorney General William B. 
Ray, for the State. 

Farris, Thomas & Farris, by Robert A .  Farris, for defend- 
ant appellant. 

ARNOLD, Judge. 

[I] Defendant contends that  the superior court lacked juris- 
dition to  t r y  him for  misdemeanor possession of marijuana 
without amending the original warrant or procuring a new war- 
rant. According to defendant, the record does not reveal that he 
received a trial on the misdemeanor charge in district court, 
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but that  the district court, upon finding no probable cause for 
the felony charge, summarily found him guilty without afford- 
ing him a trial on the lesser misdemeanor charge. Therefore, 
defendant asserts, the superior court had no derivative jurisdic- 
tion over him. 

G.S. 7A-271 (a) (5) provides : 

"(a) The superior court has exclusive, original jurisdiction 
over all criminal actions not assigned to the district court 
division by this article, except that the superior court has 
jurisdiction to t ry  a misdemeanor : 

(5) When a misdemeanor conviction is  appealed to 
the superior court for trial de novo . . . . 9 ,  

The record reflects that the following judgment was en- 
tered in district court : 

"In open court, the defendant appeared in the District 
Court fo r  a probable cause hearing on the charge of feloni- 
ous possession of marijuana and thereupon . . . requested a 
probable cause hearing. Probable cause hearing held and 
no probable cause found as  to felonious possession of mari- 
juana and enters a verdict of guilty of the offense of sim- 
ple possession of marijuana which is a violation of _..........--- 

and of the grade of misdemeanor." 

On its face the district court judgment does not show that 
defendant received a trial on the misdemeanor charge. The 
question is whether the district court judgment is void. If it 
is, then the superior court had no jurisdiction. State v. Fisher, 
270 N.C. 315, 154 S.E. 2d 333 (1967). We hold that the defect 
in the district court judgment does not void the judgment, and 
that  the superior court had jurisdiction to hear the misdemeanor 
charge. 

In State v. Sloan, 238 N.C. 672, 78 S.E. 2d 738 (1953), 
defendant moved to arrest judgment in superior court because 
the prior judgment in the recorder's court did not aver that a 
trial had been held. Our Supreme Court concluded that a judg- 
ment need not adhere strictly to a particular form. "It is not 
essential to the validity of a judgment that  i t  makes reference 
to the trial o r  the  crime of which the defendant was convicted." 
Id. a t  673, citing State v. Edney, 202 N.C. 706, 164 S.E. 23 
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(1932), and State v. Taylor, 194 N.C. 738, 140 S.E. 728 (1927). 
However, in this case the court took notice of the transcript of 
the trial which was included in the record. This Court, in State 
v. Wesson, 16 N.C. App. 683, 193 S.E. 2d 425 (1972), cert. den. 
282 N.C. 675, 194 S.E. 2d 155 (1973), a case in which the dis- 
trict court judgment failed to state that  defendant had been 
convicted and found guilty, concluded that the record as a whole 
revealed that  a conviction and determination of guilt had been 
made in district court. 

Jurisdiction of the superior court on appeal from a con- 
viction in district court is derivative. A presumption of regular 
procedure in the district court can be inferred. State v. Wesson, 
supra. Also see State v. McRae, 19 N.C. App. 579, 199 S.E. 2d 
505 (1973) ; State v. Johnson, 5 N.C. App. 469, 168 S.E. 2d 
709 (1969) ; State v. Brywnt, 5 N.C. App. 21, 167 S.E. 2d 841 
(1969). Furthermore, the entire record may be considered 
in searching for evidence that  proper procedure was followed, 
and in viewing the entire record before us in this case we con- 
clude that  the superior court had derivative jurisdiction. 

The district court had authority to hear the misdemeanor 
charge immediately upon completion of the probable cause 
hearing. G.S. 158-613 (2).  Presumably the judgment in which 
there is a finding of guilt and imposition of sentence would not 
have been entered without a trial. The record reveals that  de- 
fendant was represented by counsel in district court, and that  
no objection was made to the judgment entered in district court. 
The fact that  no objection was entered, but notice of appeal 
was given instead, suggests regularity in the district court trial. 
Finally, we note that defendant did not challenge the jurisdic- 
tion of the superior court when the matter came to be heard 
de novo. A motion to arrest judgment can of course be made a t  
any time, even in the appellate courts, but again, in the present 
case, the failure to make objection in superior court indicates 
regularity in the district court proceeding. 

[2] Police Officer, E. R. Bass, testified that  defendant lived 
a t  203 North Vick Street. On cross-examination Bass admitted 
that  he did not know this of his own knowledge but " . . . was 
testifying only on information [he] received." We find no 
prejudicial error in the court's failure to strike the officer's 
hearsay testimony on direct examination. Bass conceded on 
cross-examination that  he did not know where defendant lived. 
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In addition, defendant's own evidence, presented for the purpose 
of showing that he had been away from the house for two weeks 
prior to the search, tends to show that he regularly exercised 
the kind of control over the house to  show that i t  was his 
principal residence. Also, defendant's own witness testified that 
defendant lived in the house. 

[3] Error  is also assigned to testimony by Officer Bass that  
defendant drove a new Lincoln Continental automobile. Defend- 
ant  contends that  the testimony was irrelevant and prejudicial 
because it implied that he purchased an expensive car with 
money obtained by selling narcotics. Again we can find no prej- 
udice to defendant, and we do not consider whether the testi- 
mony was relevant. Counsel for defendant effectively impeached 
this testimony during cross-examination of Officer Bass who 
stated that  the car was also registered to defendant's wife, and 
that  he did not know that defendant's father left him $49,000.00 
when he died. 

We have also examined defendant's remaining assignments 
of error to evidentiary rulings, to the denial of his motion fo r  
judgment as of nonsuit, and, finally, to the court's instructions 
to the jury. We find no merit in these contentions and conclude 
that  defendant received a fair trial, free of prejudicial error. 

No error. 

Judges MORRIS and HEDRICK concur. 

HOUSE OF STYLE FURNITURE CORPORATION, PLAINTIFF V. BOBBY 
SCRONCE, RICHARD WIKE, T. C. ROGERS, LLOYD GEORGES 
AND BETTY GEORGES, INDIVIDUALLY AND IN THEIR CAPACITY AS 
OFFICERS AND DIRECTORS AND EMPLOYEES OF CAPRICE FURNITURE COM- 
PANY, INC., AND CAPRICE FURNITURE COMPANY, INC., DEFEND- 
ANTS AND THIRD PARTY PLAINTIFFS V. SOLOMON BERKOWITZ, 
INDIVIDUALLY, THIRD PARTY DEFENDANT 

No. 7622SC901 

(Filed 1 June 1977) 

Judgments 5 2-- order entered outside county where action pending- 
no authority of judge 

The trial judge was without authority to enter an order of dis- 
missal and entry of default where the action at all times was pending 
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in Alexander County; the judge heard the motion for and entered 
the order of dismissal and entry of default in Iredell County; the 
parties did not consent for the motion to be heard in Iredell County; 
and there was no statute authorizing the judge's action in that county. 

APPEAL by plaintiff and third-party defendant from order 
of Collier, Judge, entered 29 March 1976, judgment of Barbee, 
Judge, entered 13 April 1976, and order of Collier, Judge, en- 
tered 30 June 1976, in Superior Court, ALEXANDER County. 
Heard in the Court of Appeals 11 May 1977. 

Plaintiff instituted this action on 24 September 1975 in 
Alexander County. In its complaint, plaintiff alleged claims for 
relief on numerous grounds including breach of contract, im- 
proper cancellation of corporate stocks, and misuse of corporate 
property. Among other things, i t  asked for injunctive relief 
and monetary damages. 

In their answer, as amended, defendants denied that they 
were liable to  plaintiff in any manner. Defendant Caprice coun- 
terclaimed for  breach of contract ; and in a third-party complaint 
defendants alleged a claim against Solomon Berkowitz (an al- 
leged official of plaintiff) on the grounds of libel and indirect 
defamation. 

On 9 January 1976 counsel for defendants served notice on 
counsel fo r  plaintiff and third-party defendant that  they would 
take the oral depositions of Lieb Berkowitz, a n  officer of plain- 
tiff corporation, and Solomon Berkowitz, individually and as an  
officer of plaintiff corporation, on 20 February 1976. On 12 
February 1976 counsel for  defendant served notice that  the 
taking of depositions had been rescheduled for  27 February 
1976. 

On 21 and 23 February 1976 orders were signed allowing 
the attorneys of record for plaintiff and third-party defendant 
to withdraw from the case. 

On 11 March 1976 defendants moved pursuant to G.S. 
1A-1, Rules 41 (b) and 37 (d) , for  dismissal of plaintiff's claims 
and entry of and judgment by default against plaintiff and 
the third-party defendant on the ground that  plaintiff and 
third-party defendant had failed to comply with the North 
Carolina Rules of Civil Procedure in that  they failed to  appear 
for  the taking of depositions following proper notice. 
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In an  order entitled "ORDER OF DISMISSAL AND ENTRY OF 
DEIFAULT" dated 24 March 1976 and filed 29 March 1976, Judge 
Collier, Resident Judge of the Twenty-Second Judicial District, 
which includes Iredell and Alexander Counties, recited that  on 
23 March 1976, in the Iredell County Hall of Justice in States- 
ville, N. C., he heard and considered the motion of defendants 
and third-party plaintiffs for  a dismissal of plaintiff's claims 
and for judgment by default against plaintiff and the third- 
party defendant; and that  plaintiff and third-party defendant 
were not present or  represented a t  said hearing although they 
had been given proper notice. Judge Collier found certain facts, 
including findings that  plaintiff's officials and the third-party 
defendant had failed to appear for purpose of having their 
depositions taken although they had been given proper notice. 
He concluded that  defendants were entitled to  the relief asked 
for  in their motion and ordered: (1) that  plaintiff's claims be 
dismissed; (2) that  default be entered in favor of defendants 
on their counterclaim against plaintiff; and (3) that  default be 
entered in favor of defendants in their action against the third- 
party defendant. He  further ordered that  the cause be heard a t  
the next session of superior court held in Alexander County to 
determine the amount of damages defendants were entitled to  
recover. 

The cause came on for hearing before Judge Barbee in 
Alexander Superior Court on 12 April 1976 at which time plain- 
tiff and third-party defendant did not appear in person or  by 
counsel. After hearing testimony Judge Barbee entered a judg- 
ment finding facts, making conclusions of law and providing, 
among other things, that  defendant Caprice recover $12,463.02 
from plaintiff and that  defendants recover $10,000 from the 
third-party defendant. 

On 13 April 1976 plaintiff and third-party defendant, 
through their present counsel, moved for  relief from the order 
entered by Judge Collier and the judgment entered by Judge 
Barbee. Following a hearing on the motion, in an  order entered 
30 June 1976, Judge Collier denied the motion. 

Plaintiff and third-party defendant appealed. (On 15 No- 
vember 1976 this court entered an order allowing counsel for 
defendants and third-party plaintiff to withdraw from the case.) 
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Pope, McMillan 6L. Bender, by W. H. McMillan, f o ~  plaintiff 
and third-party defendant appellants. 

No counsel for appellees. 

BRITT, Judge. 

In their first assignment of error, appellants contend that  
Judge Collier lacked authority to enter his order of dismissal 
and entry of default. This contention has merit. 

This action was instituted, and a t  all times thereafter has 
been pending, in Alexander County. The record discloses that  
Judge Collier heard the motion for and entered the order of 
dismissal and entry of default in Iredell County. Although 
Iredell and Alexander Counties are  both in the Twenty-Second 
Judicial District, and Judge Collier is the resident judge of that  
district, we think his action in this case was unauthorized. 

In 1 McIntosh, North Carolina Practice and Procedure 
(2d ed. 1956) S 126, pp. 72-73, we find: 

Hearings before a judge outside the courthouse or out 
of the regular session of the Court are said to be a t  
chambers, and such matters are  called "in chambers busi- 
ness." Such hearings may be had in some cases by express 
statutory provisions and in others by consent of the parties, 
and may include all questions in a pending action, except 
the trial of issues of fact by a jury. The place of conducting 
"in chambers" business is ordinarily not material so long 
as i t  is conducted within the county in which the action is  
pending. But where "in chambers" business is conducted 
outside the county of pending action, i t  must be specifically 
authorized by statute or the parties must have consented. 
And where consent is given, i t  is held that  such consent 
must appear on the face of the record. 

In Patterson v.  Patterson, 230 N.C. 481, 484, 53 S.E. 2d 
658, 661 (1949), the Supreme Court stated that  " . . . in this 
State a judge of the Superior Court has no authority to hear a 
cause o r  to make an order substantially affecting the rights of 
the parties outside of the county in which the action is pending 
unless authorized so to do by statute, or by consent of the par- 
ties." 
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In Shepard v. Leonard, 223 N.C. 110, 114, 25 S.E. 2d 445, 
448 (l943), we find: 

Even as to regular judges "it is the uniform holding 
in this jurisdiction that, except by consent, or unless au- 
thorized by statute, a judge of the Superior Court, even in 
his own district, has no authority to hear a cause or to make 
an order substantially affecting the rights of the parties, 
outside the county in which the action is pending." Bisanar 
v. Suttlemyre, 193 N.C., 711, 138 S.E., 1 ; S. v. Humphrey, 
186 N.C., 533, 1210 S.E., 85; Scott Drug Co. v. Patterson, 
198 N.C., 548, 152 S.E., 632; Bank v. Hagaman, 208 
N.C., 191, 179 S.E., 759; S. v. Whitley, 208 N.C., 661, 182 
S.E., 338. 

We also note Chappell v. Stalli??,gs, 237 N.C. 213, 74 S.E. 
2d 624 (1953), where an action to foreclose a tax lien on prop- 
erty was brought in Perquimans County and judgment by de- 
fault was entered. Before the foreclosure sale was held, a 
temporary restraining order was issued enjoining the sale of 
the land until further notice of the court. A show cause hearing 
was held in Elizabeth City where Judge Williams determined 
that the commissioner was authorized and permitted to proceed 
with the sale of the land. In a dictum statement the Supreme 
Court stated : 

"We know judicially that Elizabeth City is the county seat 
of Pasquotank County. Judge Williams was precluded from 
passing on the merits of the motion in the cause a t  Eliza- 
beth City under the procedural rule that except by consent 
or in those cases specially permitted by statute, the judge 
can make no orders in a cause outside of the county in 
which the action is pending." 

This case is governed by the quoted rule. Certainly the 
order of dismissal and entry of default affected substantial 
rights of appellants. They did not consent for the motion to be 
heard in Iredell County and our research fails to disclose any 
statute authorizing Judge Collier's action in that county. We 
hold that the order of dismissal and entry of default was in- 
valid. 

Appellants assign as error entry of the judgment by Judge 
Barbee. Since this judgment was predicated on the entry of 
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default ordered by Judge Collier, we hold that it cannot stand 
and it too will be vacated. 

Appellants assign as error the order of Judge Collier en- 
tered 13 April 1976 denying their motion for relief from his 
previous order and the judgment of Judge Barbee. We hold that 
this order also should be vacated and it is so ordered. 

The orders and judgment appealed from are vacated and 
this cause is remanded to the Superior Court of Alexander 
County for further proceedings. 

Remanded. 

Judges VAUGHN and ARNOLD concur. 

STATE OF NORTH CAROLINA v. WILLIAM ARCHIE LLOYD 

No. 7618SC946 

(Filed 1 June 1977) 

1. Automobiles 5 126; Criminal Law 8 34.4- drunken driving-reason 
for stopping defendant -other violations 

In this prosecution for driving under the influence of intoxicants, 
a highway patrolman's testimony that  defendant drove a t  a high rate 
of speed across the center line in the face of oncoming traffic was 
competent to show the patrolman's justification for pursuing and 
stopping defendant, although such testimony tended to  show other 
violations for which defendant was not charged. 

2. Automobiles 5 126.1- drunken driving - opinion testimony as to in- 
toxication 

In a prosecution for driving under the influence of intoxicants, 
testimony by the arresting officer and the breathalyzer operator that  
in their opinion defendant was under the influence of intoxicants did 
not invade the province of the jury and was properly admitted. 

3. Automobiles 5 126.3- breathalyzer test - when delay required 
Police officers are not required by G.S. 20-16.2(a) to delay ad- 

ministering a breathalyzer test for a period of up to 30 minutes after 
the person to be tested has been advised of his rights unless such 
person exercises his right to call a lawyer or to have a witness present 
a t  the testing. 
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APPEAL by defendant from Seay, Judge. Judgment entered 
9 June 1976 in Superior Court, GUILFORD County. Heard in the 
Court of Appeals 3 May 1977. 

Defendant was found guilty in district court of driving 
under the influence of intoxicants. He appealed to superior court 
where he was tried de novo. 

The State presented in evidence the testimony of the ar- 
resting officer, North Carolina State Highway Patrolman W. R. 
Atkins. Atkins' testimony tended to show that a t  approximately 
11:lO p.m. on 30 March 1975, he was driving north on Penny 
Road in High Point. The posted speed was 35 miles per hour, 
The defendant's auto was approaching his in the southbound 
lane a t  a high rate of speed. Defendant's vehicle crossed the 
center line in the road forcing the patrolman off the paved part 
of the road and onto the shoulder. The patrolman immediately 
began turning his vehicle to give pursuit, a t  which time he 
observed defendant's vehicle again cross the center line. 

Atkins subsequently caught up with the defendant, sig- 
nalling him to pull off the road and stop. When Atkins ap- 
proached the defendant, he detected a strong odor of alcohol. He 
subjected the defendant to two balance tests and observed that 
defendant was hesitant in his motions and unsteady on his feet. 
At this point Atkins placed defendant under arrest for driving 
under the influence of intoxicants, read him his rights, and took 
him to the police station for a breathalyzer test. 

They arrived a t  the police station between 11 :30 p.m. and 
11 :35 p.m. Atkins again reminded defendant of his rights, re- 
quested that he submit to the breathalyzer test, and proceeded 
to  obtain information from him for the alcohol information 
form. 

The breathalyzer operator informed the defendant of his 
rights with respect to the breathalyzer, tested the machine, and 
administered the test a t  11 :55 p.m. The results showed an alcohol 
level in the blood of eleven-hundredths of one per cent. 

Attorney General Edmisten, bg Associate Attorney Nonnie 
F. Midgette, for the State. 

Thomas F. Kwtner, Assista,nt Public Defender, for the 
defendant. 
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BROCK, Chief Judge. 

[I] In defendant's first assignment of error he objects to the 
patrolman's testimony in which the patrolman explained the 
purpose for the center line on the highway. Defendant argues 
that the testimony amounts to a conclusion of law by a non- 
expert as to the effect and reason for the center line. It  is 
argued the error is prejudicial in that it places before the jury 
evidence of guilt of an offense for which defendant had not 
been charged. We disagree. 

At the point in the patrolman's testimony where this evi- 
dence occurred, he was testifying as  to why he, as a trained 
law enforcement officer, decided to stop defendant. The first 
reason given was that the defendant was driving a t  a rate of 
speed considerably in excess of the posted speed limit. The pa- 
trolman's testimony as to defendant's speed is competent and 
not challenged by the defendant on appeal. The second reason 
was that while travelling a t  a high rate of speed, defendant 
drove across the center line in the face of oncoming traffic, 
forcing the oncoming vehicle out of its lane and off the road. 
Defendant's action indicates the operation of a motor vehicle in 
such a manner as to have actually placed another member of 
the motoring public in peril. This evidence was competent to 
show that the patrolman, trained in the enforcement of the 
traffic laws of this State, had reason to stop the defendant. 

The fact that such evidence is also evidence of violations 
for which defendant was charged is of no moment. Evidence 
which tends to prove other offenses is competent where such 
evidence exhibits a chain of circumstances with respect to the 
offense in issue, and is so connected with the offense charged 
as to throw light upon one or more of the questions in issue. 
State v. Atlcinson, 275 N.C. 288, 167 S.E. 2d 241 (1969). The 
patrolman's testimony concerning defendant's speeding and 
crossing the center line was competent to show the patrolman's 
justification in pursuing and stopping the defendant. 

[2] In his second assignment of error brought forward for 
argument, defendant contends that the trial court erred in 
allowing the patrolman and breathalyzer operator to testify as 
to their opinion concerning defendant's state of intoxication. 
The prosecution asked each officer if he had an opinion satis- 
factory to himself as to whether the defendant was under the 
influence of intoxicating beverages. Each answered that in 
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his opinion the defendant had consumed sufficient intoxicants 
so as to appreciably impair his mental and physical abilities. 
After giving the opinion, each officer stated the observations 
upon which the opinion was based, including the manner of 
vehicle operation, odor of alcohol, unsteadiness, and slurred 
speech. 

Defendant argues that  the officers, in stating their opin- 
ions, invaded the province of the jury by prejudicially offering 
conclusions on the very issue to be decided by the jury. He fur- 
ther contends that  the jury was capable of drawing its own 
conclusion from the evidence to be gleaned from the officers' 
observations and relation of facts. This argument is without 
merit. It is now "a familiar rule of evidence in this jurisdiction 
that  a lay witness who has personally observed a person may 
give his opinion as to whether that person was under the influ- 
ence of intoxicants." State v. Lindley, 286 N.C. 255, 258, 210 
S.E. 2d 207, 209 (1974) ; see, e.g., State v. Cook, 273 N.C. 377, 
160 S.E. 2d 49 (1968) ; State v. Flinchem, 247 N.C. 118, 100 
S.E. 2d 206 (1957) ; State v. Warren, 236 N.C. 358, 72 S.E. 
2d 763 (1952) ; State v. Harris, 213 N.C. 648, 197 S.E. 142 
(1938) ; State v. Buchanan, 22 N.C. App. 167, 205 S.E. 2d 782 
(1974) ; and Sla.te v. Dark, 22 N.C. App. 566, 207 S.E. 2d 
290 (1974). 

[3] In his final assignment of error brought forward for argu- 
ment, defendant contends the breathalyzer test results should 
have been suppressed. He cites State v. Shadding, 17 N.C. App. 
279, 194 S.E. 2d 55 (1973), for the proposition that  where a 
person is advised of his rights under G.S. 20-16.2(a) and does 
not waive them, the results of the breathalyzer tests are ad- 
missible only if the testing was delayed (not to exceed thirty 
minutes) to give the defendant an opportunity to exercise such 
rights. 

The trial judge conducted a voir dire to determine the 
admissibility of the breathalyzer test results. In declaring the 
results admissible, he made findings of fact that  the defendant 
was brought to the police station and advised of his rights un- 
der G.S. 20-16.2(a) a t  11 :30 p.m. ; that he understood his rights 
and had no questions; and that the test was administered a t  
11:55 p.m. Defendant contends that under the holding in 
Shadding, supra, since no waiver was made by defendant, the 
police had to wait thirty minutes before administering the 
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test. Because they waited only twenty-five minutes, the police 
violated the prescribed procedure. We disagree. 

General Statute 20-16.2(a) states and Shadding so holds 
that  the breathalyzer test will be delayed a maximum of thirty 
minutes from the time defendant is notified of his rights. The 
statute gives the defendant the right to have a lawyer, doctor, 
nurse, or witness present a t  the testing. The purpose of the 
delay is to allow the defendant, who exercises his rights, a rea- 
sonable but limited amount of time to procure their presence. 
The effect of the statute then is to require a defendant to exer- 
cise his rights in a timely manner. Even if he does exercise his 
rights within thirty minutes of notification, the test can and 
will be administered after the lapse of thirty minutes regardless 
of whether the requested persons have arrived. 

Beyond the delay described above, there is no statutorily 
prescribed delay. In the present case there was a period of 
twenty-five minutes after notification during which defendant 
made no effort to exercise his rights. At the time the test was 
administered, defendant made no effort to exercise his rights. 
The police are not required to delay testing unless the defend- 
ant exercises his rights. Thus there was no error in the testing 
procedures nor in the admission of the test results. 

Affirmed. 

Judges VAUGHN and CLARK concur. 

STATE O F  NORTH CAROLINA v. CALLIE SORRELLS, JR. 

No. 7612SC1039 

(Filed 1 June 1977) 

Criminal Law 1 98.1- rape prosecution-misconduct of prosecuting wit- 
ness - no prejudice t o  defendant 

Defendant in a prosecution for  rape was not prejudiced when the 
prosecuting witness, during defendant's testimony, jumped up from 
her chair behind the district attorney's table and r a n  toward defendant 
shouting, "You no good black so and so, you did do it, you know you 
did," since the court excused the jury and admonished the prosecuting 
witness concerning her conduct in  the courtroom, and the court then 
recalled the jury and instructed them to put  the incident out of their 
minds and not to  consider i t  under any  circumstances. 
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APPEAL by defendant from Gavin, Judge. Judgment en- 
tered 22 July 1976 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 10 May 1977. 

Defendant was indicted for second degree rape and for  
crime against nature. He pled not guilty. 

The State presented the victim, a sixteen year old school 
girl when the offenses were committed. She testified that as she 
was walking home from school shortly after 11 :00 a.m. on 3 
June 1975, a car driven by defendant and carrying one male 
passenger stopped. Defendant offered to take her home, and 
she got into the car. Defendant drove instead to a wooded area, 
where he  ordered her to get out. When she ran, he knocked 
her down and kicked her. After threatening to kill her, defend- 
ant  and the other man each had intercourse with her. Each 
then forced her to take his penis into her mouth. After this 
was done, defendant drove her  near to her house. When she got 
out of the car, she wrote down the license number, HTA 757. 
On reaching her home, she told her mother what had happened, 
and her mother took her to the hospital. The following week 
she picked out defendant's picture from seven photographs 
shown her  by an officer. 

The State also presented evidence to show that  North 
Carolina license number HTA 757 was the license number of 
defendant's car. 

Defendant testified that  during the entire morning of 
3 June 1975 he was engaged in training duties a t  Fort  Bragg. 
Several witnesses corroborated his alibi. 

The jury found defendant guilty of both charges. From 
judgment imposing prison sentences, defendant appeals. 

At torney  General Edrnisten by  Assistant At torney General 
Davis S.  Crump and Associate Attowzey Patricia B. Hodulik. 

Nance, Collier, Singleton, Kirkman,  and Hemdon,  by  
James D. Little for  defendant appellant. 

PARKER, Judge. 

All questions presented on this appeal arose out of the 
following episode which occurred during the course of the trial. 
After the State presented its evidence and rested, defendant 
took the stand and testified concerning his activities a t  Fort  
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Bragg during the morning of 3 June 1975. He then testified that  
the first  time he ever saw the prosecuting witness was in 
court, and he denied he had raped her. At that  point the prose- 
cuting witness jumped up from her chair behind the District 
Attorney's table and ran toward the defendant shouting, "You 
no good black so and so, you did do it, you know you did." 
Courtroom officers intervened and forced the prosecting wit- 
ness to be seated, and the judge sent the jury to their room. 
In the absence of the jury, the judge admonished the prosecut- 
ing witness concerning her conduct in the courtroom. After a 
brief recess, the prosecuting witness apologized to the court and 
stated that she could control herself, and the judge permitted 
her to remain in the courtroom. The judge then called the jury 
back and instructed them as  follows: 

"Members of the jury, I want to instruct you that you 
will not consider any statement made by the prosecuting 
witness which was made just a moment or two before I 
sent you out when she got up out of the chair and ap- 
proached this witness. That is not evidence and you should 
put that out of your minds and not consider i t  under any 
circumstances." 

The trial then proceeded to its conclusion without further 
untoward incident. Based on the foregoing episode, defendant 
in apt  time moved for a mistrial. He now assigns error to the 
denial of that  motion. We find no error. 

Certainly every criminal trial should be conducted in an 
atmosphere of judicial calm, free from the bias which emotional 
outbursts may arouse. I t  must be recognized, however, that a 
criminal trial by its very nature may be subject to dramatic 
incidents which the trial judge cannot be expected to foresee in 
time to prevent. When such an incident involving an unexpected 
emotional outburst occurs, the judge must act promptly and 
decisively to restore order and to erase any bias or prejudice 
which may have been aroused. Whether i t  is possible to accom- 
plish this in a particular case is a question necessarily first 
addressed to the sound discretion of the trial judge. "Not every 
disruptive event occurring during the course of the trial re- 
quires the court automatically to declare a mistrial," State v.  
Dais, 22 N.C. App. 379, 384, 206 S.E. 2d 759, 762 (1974) ; see 
Annot., 46 A.L.R. 2d 949 (1956), and if in the sound discretion 
of the trial judge it is possible, despite the untoward event, 
to preserve defendant's basic right to receive a fa i r  trial before 
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an unbiased jury, then the motion for mistrial should be de- 
nied. On appeal, the decision of the trial judge in this regard 
is  entitled to  the greatest respect. He is present while the events 
unfold and is in a position to know f a r  better than the printed 
record can ever reflect just how fa r  the jury may have been 
influenced by the events occurring during the trial and whether 
i t  has been possible t o  erase the prejudicial effect of some emo- 
tional outburst. Therefore, unless his ruling is clearly erroneous 
so as to amount to a manifest abuse of discretion, i t  will not be 
disturbed on appeal. 

In the present case the judge did act promptly and de- 
cisively. Immediately after  the outburst occurred, the jury was 
sent from the courtroom. The trial was not resumed until the 
judge was assured that  the prosecutrix could control herself. 
When the jury returned, the judge instructed i t  to put the inci- 
dent out of their minds and "not consider i t  under any circum- 
stances." The remainder of the trial proceeded in a calm and 
orderly manner. We find no manifest abuse of discretion in 
denial of the motion for  mistrial. 

While each case must, of course, be decided on i ts  own 
facts, other courts in cases which involved factual situations 
somewhat similar to the situation presented in the present case 
have sustained the trial court's decision denying a motion for  
mistrial. State v. Savage, 161 Conn. 445, 290 A. 2d 221 (1971) ; 
Morris v. Commonwealth, 459 S.W. 2d 589 (Ky. 1970) ; State 
v. Gill, 243 Or. 621, 415 P. 2d 166 (1966). 

We also find no error in the court's denial of defendant's 
motion, made after  denial of the motion for mistrial, that  the 
court make inquiry of the jury prior to proceeding with the 
case to determine whether there had been prejudice to  defend- 
an t  as a result of the outburst of the prosecuting witness. This 
motion was also addressed to the sound discretion of the trial 
judge. The judge apparently decided that his clear and prompt 
instruction to the jury not to consider the emotional outburst 
of the prosecuting witness would be sufficient to remove what- 
ever prejudice which the incident had created and to assure 
defendant a fa i r  trial. In  so deciding, we find no abuse of 
discretion. 

What we have said disposes of defendant's remaining as- 
signments of error, all of which are overruled. In defendant's 
trial and in the judgment appealed from, we find 
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No error. 

Judges BRITT and MARTIN concur. 

STATE O F  NORTH CAROLINA v. VERNON BOONE 

No. 7618SC1042 

(Filed 1 June 1977) 

1. Searches and Seizures 8 1- seizure of tractor i n  plain view 
A search war ran t  was not required for  the  seizure of a tractor 

which was parked under a n  open shed on defendant's farm and which 
was in plain view and visible to the naked eye of officers who were 
on adjacent public land. 

2. Criminal Law 8 116.1- failure of defendant t o  testify - instruction 
Defendant was not prejudiced by  the  court's instruction tha t  the 

jury "should not," rather  than "shall not,'' consider defendant's failure 
t o  testify a s  evidence against him. 

3. Criminal Law 5 24- refusal to  accept plea bargain - imposition of 
greater  sentence 

Defendant's sentence is set aside and the case is  remanded for  the 
imposition of a proper sentence where the record indicates tha t  the 
trial court imposed a greater sentence because defendant exercised 
his right t o  plead not guilty and refused to accept a lesser plea 
proffered by the State. 

APPEAL by defendant from McConnell, Judge. Judgment 
entered 23 July 1976 in Superior Court, GUILFORD County. 
Heard in the Court of Appeals 10 May 1977. 

Defendant was convicted of receiving stolen property, a 
Ford tractor, valued a t  more than $200.00. The tractor allegedly 
was stolen on the weekend of 28-29 June 1975 from the Neuse 
Tractor Company. 

Prior to trial defendant moved to suppress evidence ob- 
tained by police during a 22 October 1975 warrantless search. 
The motion was denied. At the hearing on defendant's motion, 
testimony presented tended to show that the police officers re- 
ceived an anonymous "tip'' that defendant had a stolen blue Ford 
tractor in a shed located on defendant's farm approximately a 
mile from defendant's residence. Title to the farm was in de- 
fendant's wife. From adjacent public land the officers were 
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able to see a blue Ford tractor in defendant's shed, or lean-to, 
about one hundred feet away. After viewing the tractor the 
officers, without a search warrant, entered upon defendant's 
land, which was enclosed by a barbed wire fence. Upon exami- 
nation of the tractor the officers recorded the serial and model 
numbers and determined that the tractor had been reported 
stolen from the Neuse Tractor Company. 

Additional evidence presented by the State at  trial tended 
to show: After being advised of his constitutional rights de- 
fendant talked with the officers and told them that the tractor 
had been a t  his farm for about two months, and that n man 
called "Judge" had left it there for defendant to use, and that 
he did not pay for the tractor, and that if it were stolen he did 
not want it on his property. The State also presented evidence 
that on 310 June 1975 defendant pledged the tractor as security 
for a loan. Defendant acknowledged that he had a bill of sale 
prepared in order to use the tractor as security to get money. 

From judgment imposing a prison sentence defendant ap- 
peals. 

At torney  General Edmisten, by Associate Attorney Nonnie 
F. Midgette, for  the  State. 

Boyan and Slate, b y  C la~ence  C. Boyan, for  defendant ap- 
pellant. 

ARNOLD, Judge. 
Defendant argues that the court erred in denying his mo- 

tion to suppress the evidence obtained during the warrantless 
search of his property. Relying on Katx v. Gnited States, 389 
U.S. 347, 88 S.Ct. 507, 19 L.Ed. 2d 576 (1967), defendant con- 
tends that the search was unconstitutional and that the court 
applied the wrong rule of law in reaching its decision. He as- 
serts that the rule which permitted police officers to search 
without a warrant any land which was not within the curtilage 
of the suspect's dwelling can no longer be applied. See, e.g., 
State  v. Harrison, 239 N.C. 659, 80 S.E. 2d 481 (1954). De- 
fendant argues that under recent decisions, "what [a person] 
seeks to preserve as private, even in an area accessible to the 
public, may be constitutionally protected." Katx v. United States, 
supra, at 351, see ulso, Mancusi v. DeForte, 392 U.S. 364, 368, 
88 S.Ct 2120, 20 L.Ed. 2d 1154 (1968). Defendant's argu- 
ment, when applied to the case a t  bar, is unpersuasive. 
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[I] The judge's finding that the tractor was in plain view is 
supported by evidence and thus binding on appeal. State v. 
Stepney, 280 N.C. 306, 185 S.E. 2d 844 (1972). We find no 
error in the court's conclusion that a search warrant was not 
required. The tractor, parked under an open shed, was in plain 
view and visible to the naked eye of the officers who were in a 
place where they had a right to be. The Fourth Amendment 
protects people, not places, and what is knowingly exposed to 
the public is not subject to Fourth Amendment protection. 
Katz v. United States, supra; Lewis v. United States, 385 U.S. 
206, 210, 87 S.Ct. 424, 17 L.Ed. 2d 312 (1966). See also, State 
v. Alford, 289 N.C. 372, 222 S.E. 2d 222 (1976) ; State v. How- 
ard, 274 N.C. 186, 162 S.E. 2d 495 (1968). Only such searches 
and seizures which are unreasonable are prohibited by the 
Constitution, Elkins v. United States, 364 U.S. 206, 80 S.Ct. 
1437, 4 L.Ed. 2d 1669 (1960), and whether a search or seizure 
is reasonable must be determined on the facts of each individual 
case. Cooper v. California, 386 U.S. 58, 87 S.Ct. 788, 17 L.Ed. 
2d 730 (1967). In the instant case the search was within the 
limits of reasonableness. 

121 There was no prejudicial error in the denial of defend- 
ant's request for instructions to the jury concerning his failure 
to testify. The court charged the jury that i t  "should not" 
consider defendant's failure to testify as evidence against him. 
Defendant says that the court was in error because it failed 
to charge the jury that it "shall not" consider defendant's si- 
lence against him. Use of the phrase "should not," though not 
expressly approved, is not error prejudicial to defendant. The 
jury unmistakenly was admonished not to consider defendant's 
failure to testify as  evidence against him. 

We find no merit in defendant's contention that the court 
erred in denying his motion for judgment as of nonsuit or 
that the court expressed an opinion concerning evidence which 
was presented. We have also carefully considered the judge's 
charge and find it to be free of prejudicial error. 

[3] The record before us contains the following: 

"The Court by statement in open court to counsel for 
the defendant, with the defendant present, indicated that 
he would be compelled to give the defendant an active sen- 
tence due to the fact that the defendant had pleaded not 
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guilty and the jury had returned a verdict of guilty as 
charged of a violation of G.S. 14-70. In soliloquy between 
counsel for the defendant and the Court it was indicated 
by the presiding judge that the prison sentence would be 
necessary although the Court was not familiar with the 
past record or character of the defendant. It was further 
placed in the record that during the trial of this cause the 
presiding judge had indicated in chambers to the defend- 
ant's counsel his intentions to give to the defendant an 
active prison sentence if he persisted in his plea of not 
guilty and did not accept a lesser plea proffered by the 
Assistant District Attorney." 

Defendant has the constitutional right to plead not guilty, 
to confront his accusers and witnesses, and to have a trial by 
jury. These rights are not to be impeded. The trial judge may 
have sentenced defendant quite fairly in the case a t  bar, but 
there is a clear inference that a greater sentence was imposed 
because defendant did not accept a lesser plea proffered by 
the State. This Court has indicated that it would not tolerate 
an inference that a greater sentence was imposed because a 
defendant exercised his right to appeal. Slate v. Lowry, 10 
N.C. App. 717, 179 S.E. 2d 888 (1971). We also cannot tolerate 
the inference that a greater sentence was imposed because de- 
fendant exercised his right to plead not guilty. 

In defendant's trial we find no error sufficient to warrant 
a new trial. However, judgment is vacated and the case is re- 
manded to the Superior Court of Guilford County for proper 
sentencing and judgment. 

Vacated and remanded. 

Judges MORRIS and HEDRICK concur. 
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STATE O F  NORTH CAROLINA v. JAMES HERRING 

No. 764SC951 

(Filed 1 June 1977) 

1. Constitutional Law 51-six months between offense and arrest- 
no denial of speedy trial 

I n  a prosecution of defendant fo r  sale and deli-very of controlled 
substances where the alleged offense occurred on 23 September 1975 
but defendant was not arrested until 17 March 1976, the trial court 
did not e r r  in denying defendant's motion t o  dismiss, which was 
grounded on prejudice suffered by him due t o  pre-indictment delay, 
without holding a n  evidentislry hearing on t h a t  motion, since defend- 
a n t  did not demonstrate either intentional delay on the par t  of the 
State  in  order to  impair defendant's ability to defend himself o r  actual 
and substantial prejudice from the pre-indictment delay. 

2. Criminal Law 8s 91.4, 91.8-continuance t o  confer with counsel-no 
supporting affidavit - motion denied - no error 

Defendant's motion f o r  a continuance made on the ground that 
he needed more time to confer w i ~ h  counsel was  properly denied by 
the trial court where there was no affidavit submitted in support of 
defendant's motion, and defendant did not attempt t o  offer any evi- 
dence a s  t o  how he might be prejudiced by the denial of a motion to 
continue. 

APPEAL by defendant from L a n i e ~ ,  Judge. Judgment en- 
tered 15 June 1976 in Superior Court, ONSLOW County. Heard 
in the Court of Appeals 3 May 1977. 

Defendant was tried for  and convicted of the sale and 
delivery of the  controlled substance, Phencyclidine and mari- 
juana, and for  possession of each of these substances with the 
intent to  sell. 

From judgments imposing consecutive prison terms, de- 
fendant appealed. 

Attorney General Edmisten, b y  Associa,Le A t t o r n e y  Thomas 
H. Davis, Jr., fo r  the State. 

Gaylor, Edwards and Miller, b~ Jimmy F. Gaylor, f o r  
defendant appellant. 

VAUGHN, Judge. 

[I] Defendant brings forward four assignments of error. 
Our consideration of the first two will be made jointly. De- 
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fendant contends that  the trial court erred when i t  denied de- 
fendant's motion to dismiss, which was grounded on prejudice 
suffered by him due to pre-indictment delay, without holding a n  
evidentiary hearing on that  motion. Additionally, he assigns 
as error the court's denial of this same motion to dismiss be- 
cause his rights under the Fifth, Sixth and Fourteenth Amend- 
ments to the United States Constitution were violated by this 
pre-indictment delay. The record reveals that  on the evening of 
23 September 1975, two undercover SBI agents bought the con- 
trolled substances, marijuana and Phencyclidine from the de- 
fendant in the parking lot of a housing development. Both 
agents testified that  a third party, then known to the agents as 
"John," brought the defendant over to the agents' car after 
they had made i t  known to John that  they were interested in 
purchasing narcotics. This "John" was actually Jerry  Darden, 
alias Tony Dorton, who was a friend of the defendant and tes- 
tified on his behalf. 

Defendant was not arrested for this transaction until 17 
March 1976. The agents explained that  the delay between the 
offense and the arrest  was because they were conducting an 
undercover narcotic campaign during that time. If they had 
arrested defendant, the arrest would have exposed their iden- 
tity as undercover agents. 

Defendant, in his motion for dismissal states: 

"3. The State, without a valid reason, has failed and re- 
fused to accord the defendant a prompt trial. 

(b) . . . [ t lhe defendant cannot with any reasonable 
certainty recall any events occurring on the date the 
alleged crime occurred and is therefore unable to  assist 
counsel in the preparation of his defense." 

The decision of the North Carolina Supreme Court in State 
v. Dietx, 289 N.C. 488, 223 S.E. 2d 357, controls the result we 
must reach in the case on defendant's argument that  (1) he 
should have been given a hearing on his motion, and (2) that  
the motion should have been allowed. In that case, a s  here, 
there had been no hearing on the motion. The Court said: 

" . . . We disagree with the Court of Appeals and hold that  
the trial court did not abuse its discretion in failing to hold 
such hearing. First,  it does not appear in the record that  
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defendant ever requested a hearing either before or af ter  
his motion to  dismiss had been denied. Second, we agree 
with the reasoning of the Court in United States v.  Pritch- 
ard, 458 F. 2d 1036 (7th Cir. 1972), cert. den., 407 U.S. 
911, S.Ct. 2434, 32 L.Ed. 2d 685 (1972) : 

' . . . In  the instant case the defendant's assertion of 
prejudice is a wholly conclusory allegation. No spe- 
cific actual prejudice is factually alleged. The ration- 
ale of Marion is equally applicable here. Mere "delay" 
does not equate with "actual prejudice." And, defend- 
ant  alleged nothing in his motion which entitled him 
to  an evidentiary hearing on an  issue of actual prej- 
udice alleged to have resulted from the delay. His 
motion speaks only of a potential prejudice predicated 
on the pre-indictment delay itself. Moreover, no actual 
prejudice was shown a t  the ensuing trial. [Citation 
omitted.]' Accord, Uqzited States v. White, supra." 
State v. Dietx, supra, a t  p. 494. 

The Court held that  because of the failure of defendant to 
request a hearing and the conclusory nature of the allegations, 
the trial court was not required to hold a hearing. 

In this case, as in Dietx, defendant asserted that  he could 
not remember events occurring on the date the alleged crime 
occurred. The Court said : 

"Again, defendant produced no evidence to support 
these allegations. Mere claims of 'faded memory' have often 
been held not to constitute 'actual and substantial' prej- 
udice required by Marion. United States v. McGough, 510 
F. 2d 598 (5th Cir. 1975) ; United States v. Giacalone, 
supra; United States v. Atkins, 487 F.  2d 257 (8th Cir. 
1973). Rather, the courts hold that  defendant must show 
that  lost evidence o r  testimony would have been helpful 
to his defense, that  the evidence would have been signifi- 
cant, and that  the evidence or testimony was lost as the 
result of the pre-indictment delay. United States v. Parish, 
468 F. 2d 1129 (D.C. Cir. 1972), cert. den., 410 U.S. 957, 
35 L.Ed. 2d 690, 93 S.Ct. 1430 (1973). Hardly a criminal 
case exists where the defendant could not make these gen- 
eral averments of impaired memory and lost witnesses." 
State v. Dietz, supra, a t  p. 493. 
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Here, defendant has not demonstrated "either intentional 
delay on the part of the State in order to impair defendant's 
ability to defend himself or 'actual and substantial' prejudice 
from the pre-indictment delay." State v. Dietz, supra, a t  p. 495. 

Defendant's first two assignments of error are overruled. 

Defendant's next two assignments of error simply stated 
are  that the trial court erred in denying his motion for a con- 
tinuance without holding an evidentiary hearing because that 
ruling deprived defendant of effective assistance of counsel. 

[2] Counsel for the defendant was appointed on 3 June 1976. 
Defendant, for unstated reasons, did not confer with his ap- 
pointed counsel until 9 June 1976. Defendant was tried, as sched- 
uled, on 15 June 1976 after his motion for a continuance had 
been denied. The crime for which defendant was being tried 
occurred on 23 September 1975. It is defendant's contention that 
he was denied his constitutional right to effective assistance of 
counsel by the trial court's failure to grant his motion for con- 
tinuance. State u. Robinson, 283 N.C. 71, 194 S.E. 2d 811. De- 
fendant will not be awarded a new trial because of the denial 
of a motion for continuance unless he is able to show that 
there was error in the denial and that the defendant was prej- 
udiced thereby. Unless the reasons for a continuance are spe- 
cifically stated and supported by an affidavit, one should not 
be granted. State v. Stepney, 280 N.C. 306, 185 S.E. 2d 844. 

Defendant's counsel stated that the grounds for the motion 
for continuance were : 

"1. Counsel for the Defendant was appointed on 
Thursday, June 3, 1976, and did not confer with the De- 
fendant about the case until Wednesday, June 9, 1976, 
allowing insufficient time for the preparation of the case. 

2. The only witness that Defendant has that could 
offer evidence in his behalf and possibly testimony bearing 
upon Defendant's guilt or innocence is presently incar- 
cerated in the Harnett County Youth Center and Counsel 
for the Defendant has not had time to make arrangements 
to interview that witness, Tony Dorton." 
There was no affidavit submitted in support of defendant's 

motion. The record also fails to show that defendant attempted 
to offer any evidence as to how he might be prejudiced by the 
denial of a motion to continue. 



386 COURT O F  APPEALS [33 

Indian Trace Co. v. Sanders 

Counsel does not explain why he did not confer with de- 
fendant before 9 June 1976. Even so, defendant and his counsel 
then had ample time to prepare this case for trial. The record 
reveals that Jerry Darden, alias Tony Dorton, did testify on 
defendant's behalf. No reason is given as to why counsel could 
not confer with that  witness prior to trial. 

Defendant in this case has failed to show that the denial of 
his motion for  a continuance was erroneous or that  he was prej- 
udiced by the denial. The assignments of error are overruled. 

We have considered the assignments of error on their mer- 
its. We note, nevertheless, that the record discloses that defend- 
ant was arraigned on 17 May 1976, and entered a plea of not 
guilty. The record further discloses that "[tlhe attorney for 
the defendant announced that there are  no pretrial motions." 

We find no prejudicial error in defendant's trial. 

No error. 

Chief Judge BROCK and Judge CLARK concur. 

INDIAN TRACE CO., A JOINT VENTURE COMPOSED OF BEASLEY-KELSO 
ASSOCIATES, INC. AND GARVIN B. HARDISON v. WILLIAM J. 
SANDERS, ET AL 

No. 763SG885 

(Filed 1 June 1977) 

Appeal and Error  39.1- record on appeal - certification by clerk - 
time for  filing 

Appeal is dismissed for  failure of appellant t o  comply with the  
requirement of App. R. l l ( e )  t h a t  the record on appeal be presented 
to the clerk of superior court for  certification within 10 days af ter  i t  
is settled and with the requirement of App. R. 12(a)  t h a t  the record 
on appeal be filed in  the Court of Appeals within 150 days af ter  notice 
of appeal is given. 

APPEAL by defendants from Bailey, Judge .  Judgment en- 
tered 22 May 1976 in Superior Court, PAMLICO County. Heard 
in the Court of Appeals 10 May 1977. 

This is a special proceeding wherein the plaintiff, Indian 
Trace Co., seeks to have the court partition a tract of land 
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located in Pamlico County. Plaintiff alleged in its complaint tha t  
i t  owns a seven-eleventh undivided interest in the property and 
defendants, William J. Sanders e t  al, own a four-elevenths in- 
terest in the property. Defendants answered alleging that  they 
were the sole owners of the property, having obtained title by 
adverse possession. After trial the court granted plaintiff's 
motion for a directed verdict. From a judgment decreeing that  
plaintiff and defendants a re  the owners of the property as  ten- 
ants in common as  alleged in plaintiff's complaint and decreeing 
that  the property be partitioned, defendants appealed. 

Lee,  Hancock cmd Las i t t e r  b y  C. E. Ha~acock,  Jr., f o r  plain- 
t i f f  appellee. 

Fraxier  and Moore by  Reginald L. Fraxier for de fendan t  
appellants. 

HEDRICK, Judge. 

The record before us discloses the following chronology of 
events : 

Judgment in this case was entered on 22 May 1976 and 
notice o f  appeal was given in open court a t  that time. Defend- 
ants were allowed 50 days within which to "serve case on 
appeal." On 22 July 1976 defendants obtained an order extend- 
ing the time to serve the record on appeal to 1 September 1976. 
On 20 August 1976 defendants obtained a further extension of 
20 days within which to serve the record on appeal. Under the 
date of 24 August 1976 the following appears in the record: 

"I, Sadie W. Edwards, Clerk of the Superior Court of 
Pamlico County, State of North Carolina, said Court being 
a Court of Record, having an official seal, which is hereto 
affixed, do hereby certify the foregoing and attached 
(sixty-eight sheets) to be a true copy of the file entitled: 

Indian Trace Co., A Joint Venture 
Composed of Beasley-Kelso Associates, 
Inc. and Garvin B. Hardison 

William J. Sanders and others 

as the same is taken from and compared with the original 
now on file in this office. 



388 COURT OF APPEALS 133 

Indian Trace Co. v. Sanders 

In Witness Whereof, I hereunto subscribe my name 
and affix the seal of the Superior Court of Pamlico County, 
at my office in Bayboro, North Carolina, this 24th day of 
August, 1976. 

S /  SADIE W. EDWARDS 
Clerk Superior Court 
E x  Officio Judge of Probate" 

On 15 October 1976 the parties by stipulation settled the record 
on appeal. On 25 October 1976 the record on appeal was filed 
in this Court. On 28 October 1976 defendants made a motion 
seeking permission to file the "Clerk's Certification" a s  a n  
addendum to the record. That motion was denied without prej- 
udice on 9 November 1976 for the reason that  the "certification 
sought to be added to the record on appeal has not been pre- 
sented to  this Court." On 15 November 1976 defendants' coun- 
sel, Frazier & Moore, filed a motion in this Court to be allowed 
to  withdraw as counsel. In their motion counsel stated that they 
desired to  withdraw " . . . because of the inability of the appel- 
lants to advance the total cost of the appeal and their desire to  
change attorneys. . . . " Frazier & Moore stated in the motion 
that  " . . . appellants have paid one-half (112) of the attorneys 
fee of Five Thousand Dollars ($5,000.00), which we have had 
to recycle into the cost of the transcript, court records, docket- 
ing cost and cost of bonds." This court allowed Frazier & 
Moore's motion to withdraw by order dated 19 November 1976. 
On 18 March 1977 defendants, through their attorneys Frazier 
& Moore, filed a motion to add to the record on appeal the 
clerk's certification of the settled record on appeal dated 15 
March 1977. Ruling on the motion was postponed by this Court 
pending expiration of time for oral argument. The motion was 
denied by this Court in conference on 10 May 1977. On 25 
March 1977 plaintiff moved pursuant to Appellate Rule 25 that  
the appeal be dismissed for defendants' failure to comply with 
Appellate Rule 12(a ) .  Ruling on this motion was postponed 
pending expiration of time for oral argument. 

Appellate Rule 25 in pertinent part  provides: 

"If after giving notice of appeal from any court, com- 
mission, or  commissioner the appellant shall fail within the 
times allowed by these rules or  by order of court to take 
any action required to present the appeal for decision, the 
appeal may on motion of any other party be dismissed." 
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Appellate Rule 11 (e) provides : 

"Within 10 days after  the record on appeal has been settled 
by any of the procedures provided in this Rule 11, the 
appellant shall present the items constituting the record on 
appeal to  the clerk of superior court for certification. The 
clerk of superior court shall forthwith inspect the items 
presented and, if they be found true copies and transcrip- 
tions, certify them, noting the date of certification on the 
appropriate docket." 

Appellate Rule 12 (a )  provides : 

"Within 10 days after  certification of the record on appeal 
by the clerk of superior court, but no later than 150 days 
after giving notice of appeal, the appellant shall file the 
record on appeal with the clerk of the court to which appeal 
is taken." 

Chief Judge Brock stated in Ledwell v. County of Randolph, 
31 N.C. App. 522, 523, 229 S.E. 2d 836, 837 (1976), 

"The North Carolina Rules of Appellate Procedure 
are  mandatory. 'These rules govern procedure in all ap- 
peals from the courts of the trial divisions to the courts 
of the appellate division; . . . ' App. R. 1 (a)  ." 
In response to  plaintiff's motion to dismiss for defendants' 

failure to comply with Appellate Rule 12(a) ,  defendants' coun- 
sel stated, 

"[Alfter having carefully perused the latest Motion of the 
plaintiff a s  well a s  the record proper, we totally fail to 
comprehend the thrust of the plaintiff's motion to dismiss 
and say to this court, that, the statement of the case was 
timely served on the attorneys for  the plaintiff, who, ac- 
cepted the same as  was certified to this Court. That the 
matter was properly and timely docketed in the North 
Carolina Court of Appeals as by rules provided ; that  within 
the time provided by rules the brief was filed; However, 
i t  was brought to the attention of the undersigned that  the 
Clerk's Certificate of the record proper was dated August 
28, 1976. We moved a t  the time to file with this court a 
modified certificate of the Clerk of the Superior Court of 
Pamlico County. The attorneys for the plaintiff now allude 
to  the One Hundred Fifty (150) day rule, which we say, we 
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were well within said time unless the plaintiff is contend- 
ing that  the case was not timely docketed. . . . 19 

Manifestly defendants have failed to comply with Appellate 
Rules 12(a)  and 11 (e). Indeed, the appeal was subject to dis- 
missal for  counsel's failure to comply with the rules when 
counsel filed their motion to be allowed to withdraw even 
though they had already been paid $2,5010 in attorneys' fees. 
Although the record demonstrates that counsel was well aware 
of the "150 day rule," and the record on appeal was settled in 
ample time for  defendants' counsel to have complied with the 
rule, counsel has offered no explanation for their failure to 
do so. 

Appeal dismissed. 

Judges MORRIS and ARNOLD concur. 

STATE OF NORTH CAROLINA v. ALVIN DUANE SINGLETON 

No. 762SC945 

(Filed 1 June 1977) 

1. Searches and Seizures § 3- validity of search warrant - voir dire - 
when informant saw drugs - contents of warrant 

In  a voir dire hearing to determine the admissibility of marijuana 
seized pursuant to a search warrant, the trial court did not e r r  in 
refusing to permit defendant to elicit information as  to precisely 
when an informant saw defendant with the drugs where the affidavit 
stated that  the informant had seen drugs in the possession of defend- 
ant a t  his residence "within the last 48 hours," since the magistrate 
could have reasonably concluded from this information that the drugs 
were still in defendant's possession, and defendant was not entitled to 
know the precise moment they were seen; nor did the court err  in 
refusing to permit defendant to ask an  officer what the warrant 
authorized officers to search, since the warrant was the best evidence 
of its contents. 

2. Searches and Seizures 5 3- search warrant -sufficiency of affidavit 
An officer's affidavit stating that  an informant had seen drugs 

in defendant's possession a t  his residence within the past 48 hours 
and that  he had provided reliable information in the past was suf- 
ficient to  establish probable cause for the issuance of a warrant to 
search defendant's residence. 
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3. Narcotics $? 3- expert on controlled substances - apparatus used in 
smoking marijuana 

Where the trial court found that an SBI agent was an  expert in 
the field of controlled substances, the court did not e r r  in permitting 
the agent to testify that afficers seized "several types of smoking 
apparatus usually used in the smoking of marijuana." 

4. Narcotics § 3- weight of marijuana - testimony not hearsay 
An afficer's testimony that  the total weight of seized marijuana 

was 265.5 grams was not inadmissible as hearsay, although he testified 
that  he did not weigh the drug, where the officer stated that  he was 
present when the weight was taken and saw the weights on the scales, 
and i t  is therefore apparent that  he was testifying from firsthand 1 knowledge. 

APPEAL by defendant from Webb, Judge. Judgment entered 
29 June 1976 in Superior Court, MARTIN County. Heard in the 
Court of Appeals 14 April 1977. 

Defendant was indicted for felonious possession of a con- 
trolled substance, to wit: more than one ounce of marijuana. 
He entered a plea of not guilty and was convicted by a jury on 
the charge. Judgment was entered sentencing defendant to im- 
prisonment for a term of 2 years. 

Other relevant facts are set out in the opinion below. 

Attorney General Edntisten, by Assistunt Attorney General 
George W. Boylan, for the State. 

Moore and Moore, by  Regina A. Moore, for defevzdant up- 
pellant. 

MORRIS, Judge. 

At trial, a voir dire was conducted to determine the ad- 
missibility of the marijuana seized pursuant to a warrant to 
search the premises. The affidavit accompanying the warrant 
stated, inter alia, that Deputy Sheriff Jerry V. Beach received 
information from a 'reliable informant' on 11 May 1976 that 
defendant had in his home various drugs, including marijuana 
and LSD; that the informant "has seen drugs" in defendant's 
possession a t  his residence "within the last 48 hrs."; and that 
Beach had "known my informa. . . for about 10 yrs. He is re- 
liable and has given me reliable info. in the past and has never 
told me a lie about anything to my knowledge." 
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Beach testified that the warrant was read to defendant 
when the officers arrived a t  defendant's home. Beach asked 
defendant to come with him to another room, whereupon defend- 
ant stated that he would fully cooperate with the officers. 
Beach advised defendant of his rights and asked him to turn 
over any illegal drugs in his possession. Defendant then stated 
that some drugs had come through the mail for another person 
which he opened by mistake. Upon request, defendant took the 
officers to his room and handed them a box containing the 
marijuana. 

[I] Defendant's counsel attempted to elicit testimony from 
Beach concerning precisely when the informant had seen de- 
fendant with the drugs and what the warrant authorized the 
officers to search. The district attorney objected to both ques- 
tions, and the objections were sustained. By his first and sec- 
ond assignments of error, defendant contends that the trial 
judge committed prejudicial error in refusing to permit these 
questions. We disagree. 

Although the time the informant saw the drugs a t  defend- 
ant's residence is one component in the concept of probable 
cause, defendant is not entitled to know the precise moment 
they were seen, so long as the affidavit otherwise shows facts 
from which a magistrate could reasonably determine that prob- 
able cause to search exists. State v. Cobb, 21 N.C. App. 66, 202 
S.E. 2d 801, c e ~ t .  den., 285 N.C. 374, 205 S.E. 2d 99 (1974). The 
affidavit in the present case, unlike that in Cobb, narrowed 
down the informant's observation to within 48 hours of the 
time the warrant was obtained. We believe that the magistrate, 
acting upon this information, could reasonably conclude that 
there was probable cause to believe that the drugs were still 
in defendant's possession. As for defendant's question relating 
to the scope of the warrant's authorization, the warrant itself 
was the best evidence of its contents. Accordingly, it was not 
prejudicial error to overrule this question. Examination of the 
record reveals that defendant had a full and fair opportunity 
to adequately question Deputy Beach concerning possible defects 
in the warrant and affidavit. These assignments are overruled. 

[2] By his third assignment of error, defendant contends that 
the trial judge erred in finding that the warrant was valid and 
in overruling the motion to suppress. In order to establish prob- 
able cause to search based on an informant's tip, an affidavit 
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must contain facts showing that there is illegal activity or con- 
traband in the place to be searched and underlying facts which 
indicate that  the informant is credible or that the information 
is reliable. Spinelli v. U .  S., 393 U.S. 410. 21 L.Ed. 2d 637, 89 
S.Ct. 584 (1969) ; Aguilar v. Texas, 378 U.S. 108, 12 L.Ed. 2d 
723, 84 S.Ct. 1509 (1964) ; State v. Campbell, 282 N.C. 125, 191 
S.E. 2d 752 (1972). The affidavit in the present case alleged 
that the informant had seen the drugs within the preceding 48 
hours and that he had provided reliable information in the past. 
These facts, though brief, are sufficient to establish probable 
cause fo r  the issuance of a warrant. See State v. Cumber, 32 
N.C. App. 329, 232 S.E. 2d 291 (1977) ; State v. Altman, 15 
N.C. App. 257, 189 S.E. 2d 793, c e ~ t .  den., 281 N.C. 759, 191 
S.E. 2d 362 (1972). This assignment is overruled. 

133 The State called as  a witness Fred Cohoon, a special agent 
with the State Bureau of Investigation. During the course of 
Cohoon's direct examination, the trial court found as  a fact that  
Cohoon " . . . is an expert in the field of controlled substances." 
Thereafter, Cohoon testified, over objection, that officers seized 
(4 . . . several types of smoking apparatus usually used in the 
smoking of marijuana." Defendant moved to strike the answer, 
and the motion was denied. By his fourth assignment of error, 
defendant maintains that  the evidence was improperly ad- 
mitted. We disagree. Cohoon was found by the trial court to  be 
an  expert witness in the area of controlled substances. Such a 
finding is within the discretion of the trial court, whose ruling 
is conclusive unless there is no evidence to support the ruling 
or unless there is an abuse of discretion. State v. Moore, 245 
N.C. 158, 95 S.E. 2d 548 (1956) ; 1 Stansbury, N. C. Evidence, 
$ 133, p. 430 (Brandis Rev. 1973). Having determined that  
Cohoon was an expert as to controlled substances, the trial court 
could then properly permit him to relate what he saw and ren- 
der his opinion with respect thereto. See State v. Stewart, 156 
N.C. 636, 72 S.E. 193 (1911). This assignment is overruled. 

[43 Cohoon also testified, over objection, that although he did 
not weigh the marijuana, its total weight was 265.5 grams. De- 
fendant assigns as error the admission of this testimony on the 
grounds that  Cohoon's testimony as to the total weight of the 
marijuana was inadmissible hearsay. We cannot agree. Cohoon 
did not weigh the drug, but he stated that he was present when 
its weight was taken and "saw the weights . . . on the pharmacy 
scales." Thus it is apparent that Cohoon was testifying from 
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firsthand knowledge, and his testimony as to  weight was com- 
petent. This assignment is overruled. 

Defendant received a fa i r  trial, free from prejudicial error. 

No error. 

Judges HEDRICK and ARNOLD concur. 

STATE OF NORTH CAROLINA v. AARON MAY0 ROBINSON 

No. 762SC1030 

(Filed 1 June 1977) 

Homicide $ 21.1- sufficiency of evidence 

Evidence was sufficient to be submitted to the jury in a murder 
prosecution where it tended to show that defendant had previously 
beaten and threatened to kill decedent; decedent had taken out a 
warrant against defendant and had been subpoenaed to testify against 
him; defendant was aware that decedent was scheduled to testify 
against him; defendant was seen a t  decedent's house in an intoxicated 
condition a t  the approximate time of the murder; a broken bottle 
which could have caused decedent's death bore defendant's fingerprints 
and was found near decedent's blood; and defendant changed shirts 
between the time he was seen prior to the murder and when he was 
interviewed shortly thereafter. 

APPEAL by defendant from Peel, Judge. Judgment entered 
30 September 1976 in Superior Court, MARTIN County. Heard 
in the Court of Appeals 5 May 1977. 

Defendant was charged by indictment in proper form with 
murder. He entered a plea of not guilty to  the charge and was 
convicted by a jury of second-degree murder. Judgment was 
entered sentencing defendant to  imprisonment for  a term of 65 
to 70 years. 

Other relevant facts are set out in the opinion below. 

Attorney General Edmisten, by  Assistant At torney General 
H. A. Cole, Jr., for the  State. 

Clarence W.  G r i f f i n  for  defendant  appellant. 
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MORRIS, Judge. 

By his only assignments of error brought forward on appeal, 
defendant contends that  the trial court erred in denying his 
motions for  a "directed verdict of not guilty" a t  the close of 
the State's evidence and again a t  the close of all the evidence. 
Defendant's motion should properly have been for judgment as 
in the case of nonsuit, and we shall treat i t  a s  such. State v. 
Holton, 284 N.C. 391, 200 S.E. 2d 612 (1973). On a motion for 
judgment as  of nonsuit, the evidence must be considered in the 
light most favorable to the State, and the State is entitled to 
every reasonable inference and intendment to be drawn there- 
from. State v. Everette, 284 N.C. 81, 199 S.E. 2d 462 (1973). 
Where the evidence is direct, circumstantial or both, if there 
is evidence from which the jury may find that  the offense 
charged has been committed and that defendant committed it, 
the motion should be overruled. State v. Lindley, 286 N.C. 255, 
210 S.E. 2d 207 (1974). Defendant's evidence relating to mat- 
ters of defense will not be considered in ruling on motion to  
nonsuit. State v. Woods, 286 N.C. 612, 213 S.E. 2d 214 (1975). 

The State's evidence tended to show as  follows: Until the 
time of her death, the decedent, Elizabeth Hill, lived in a small 
house approximately five miles north of Williamston. She had 
previously resided with defendant in the Williamston Housing 
Project. On various occasions, neighbors had observed defend- 
a n t  beat and threaten to kill decedent. On one occasion, she 
took out a warrant charging defendant with assault after he 
allegely cut her with a razor blade. At  approximately 9:00 
p.m. on 15 July 1976, Martin County Deputy Sheriff Plum 
Rogers went to  decedent's residence and delivered a subpoena 
directing her to be in court the following week in connection 
with the assault charge against defendant. As Rogers drove 
away from the Hill house, he noticed defendant walking towards 
it. Defendant was, in Rogers' opinion, under the influence of 
intoxicating beverages a t  the time and was wearing a white 
short-sleeved shirt. Rogers observed defendant until he saw 
defendant enter decedent's yard a t  approximately 9:35 p.m. 

At  2:00 a.m. on 16 July, the Williamston Rescue Squad 
received a call from defendant requesting that  they go to the 
Hill residence. Upon their arrival, the rescue team discovered 
decedent's body lying in her bedroom. She had sustained a deep 
gash across the length of her forehead as  well a s  cuts on her 
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ear  and arm. Investigating officers discovered blood a t  various 
points on the floor inside the house and on the front porch. 
Also found on the porch near the bloodstains was a broken wine 
bottle bearing defendant's fingerprints. An autopsy disclosed 
that  the wound on decedent's head was caused by a blunt ob- 
ject. The cuts on the ear and arm were the result of a sharp 
pointed object, and could have been caused by a broken bottle. 

The police investigators spoke with defendant a t  approxi- 
mately 2:30 that same morning, a t  which time he was wearing 
a clean long-sleeved shirt. Defendant informed the officers that  
he had gone to decedent's house a t  12 :30 a.m. and discovered her  
dead upon his arrival. Defendant subsequently told the police 
that  he  had spent most of the evening of 15 July a t  the house 
of Teeny Bell, a friend. He further stated that  he had taken a 
sandwich to decedent a t  about 6:00 and returned shortly there- 
after  and remained a t  Bell's house until 12:30 a.m. Defendant 
also mentioned that  decedent had been served with papers re- 
quiring her to go to court the following week. Bell told officers 
that  defendant came to her house a t  8:00 p.m. on 15 July but 
thereafter went to decedent's house and returned a t  10:45 p.m. 
Defendant then remained with her until he left a t  12:30 a.m., 
when he again went to  decedent's house. She further stated to 
the police that  defendant, who was wearing a white short- 
sleeved shirt, came back to her house a few minutes later and 
announced that  decedent was dead. 

Thus, in the present case, the State presented evidence 
which tended to show that  defendant had previously beaten and 
threatened to kill decedent; that  decedent had taken out a war- 
rant  against defendant and had been subpoenaed to testify 
against him ; that  defendant was aware that  decedent was sched- 
uled to testify against him; that  defendant was seen a t  decedent's 
house in an intoxicated condition a t  the approximate time of 
the murder; that a broken bottle which could have caused 
decedent's death contained defendant's fingerprints, and was 
found near decedent's blood; and that  defendant had changed 
shirts between the time he was seen prior to the murder and 
when he was interviewed shortly thereafter. We believe, and 
so hold, that  when this evidence is viewed in the light most 
favorable to the State, State v. Evevette, supva, it is sufficient 
to withstand defendant's motions and take the case to the jury. 
Accordingly, we find 
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No error. 

Judges HEDRICK and ARNOLD concur. 

STATE OF NORTH CAROLINA v. WAYNE PRESTON WILLIAMS 

No. 7626SC949 

(Filed 1 June 1977) 

1. Criminal Law 5 101; Constitutional La,w 8 56- juror asleep - failure 
to declare mistrial 

The trial court in an armed robbery case did not err  in failing 
to declare a mistrial on its own motion when the court observed that  
one of the jurors had fallen asleep, and defendant's conviction did not 
constitute a conviction by eleven jurors instead of the required twelve. 

2. Criminal Law 88 66.18, 178- in-court identification - admissibility de- 
termined a t  prior trial - law of the case 

In  this second trial of defendant after his first trial ended in a 
mistrial, the trial court did not err in accepting the determination 
of the admissibility of in-court identification testimony made a t  the 
first trial and refusing to hold another voir dire hearing where de- 
fendant was unable to advise the court that  he could offer evidence 
that  would be any different from that  given a t  the first hearing. 

3. Criminal Law 88 66.9, 66.16-photographic identification not imper- 
missibly suggestive - independent origin of in-court identification 

A photographic identification procedure was not impermissibly 
suggestive where a robbery victim was shown five photographs of 
young white persons with long hair on the day after the robbery, 
no suggestion was made that a suspect was included in the group, 
all five persons in the photographs looked reasonably similar, and 
the victim immediately selected a photograph of defendant a s  the 
robber; furthermore, the victim's in-court identification of defendant 
was of independent origin and not tainted by the photographic identi- 
fication where the record shows that  the victim had a good oppor- 
tunity to observe defendant during the commission of the crime a t  a 
night deposit box, the victim's description of the robber fit that  of 
defendant, and the victim recognized defendant as a person who had 
previously cashed checks a t  the service station where the victim 
worked. 

APPEAL by defendant from Barbee, Judge. Judgment en- 
tered 16 June 1976 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 3 May 1977. 
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Defendant was charged with and convicted of armed rob- 
bery. From judgment imposing a twenty-year prison term, de- 
fendant appealed. 

Attorney General Edmisten, by  Associate Attorney Elisha 
H. Bunting, Jr., for the State. 

Public Defender Michael S. Scofield, by Assistant Public 
Defenders Mark A. Michael aj~d Ann Villier, for defendant ap- 
pellant. 

VAUGHN, Judge. 

[I] Defendant brings forward four assignments of error pre- 
sented in three arguments. First, defendant contends that the 
court erred by not declaring a mistrial on its own motion when 
the court observed that one of the jurors had fallen asleep. The 
record shows that, during the cross-examination of one of the 
State's witnesses, the following transpired : 

"THE COURT: Will a11 the Jurors just stand up a minute, 
please? You can't go to sleep. (One juror had fallen asleep 
on the back row of the Jury Box.)" 

Defendant's counsel then proceeded with cross-examination 
without so much as suggesting to the court that there was a 
possibility of prejudice to the defendant. 

Defendant now argues that the court, on its own motion, 
should have declared a mistrial. He argues that the result is that 
his conviction is a nullity because it amounts to a conviction by 
eleven jurors instead of the required twelve. State v. Hudson, 
280 N.C. 74,185 S.E. 2d 189. The "sleeping juror" had been duly 
impaneled along with the other eleven and the twelve duly re- 
turned a verdict of guilty in open court. Defendant, therefore, 
was convicted by a jury of twelve as required by law. At trial, 
defendant did not contend that he was prejudiced and there is 
nothing in the record to indicate that he was. The judge did not 
err, therefore, in failing to order a mistrial without the request 
or consent of defendant. 

[2] Defendant's first trial on this charge of armed robbery 
ended in a mistrial. His second assignment of error is that the 
trial court erred by denying his motion for a second voir dire 
hearing on the admissibility of the State's witnesses' in-court 
identification of defendant. I t  is his contention that the adop- 
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tion of the determination of admissibility on this issue, which 
had been made by another judge after a voir dire hearing had 
been conducted during the first trial of defendant, was preju- 
dicial to him. 

Defendant was unable to advise the court that he could 
offer evidence that would be any different from that given a t  
the first hearing. It was not necessary, therefore, for the judge 
to conduct another hearing on the admissibility of the eye- 
witness testimony of the victim. 

[3] Defendant finally assigns as error that the judge failed to 
find the photographic lineup used by the police in their inves- 
tigation of this case so unnecessarily suggestive that evidence 
of the lineup and the subsequent in-court identification of 
defendant should have been suppressed. Defendant argues that 
the photographs shown to the witness were so dissimilar as to 
be unnecessarily suggestive, and under the rule of Simmons v. 
United States, 390 U.S. 377, 88 S.Ct. 967, 19 L.Ed. 2d 1247, i t  
was error for the trial judge to allow in-court identification of 
defendant by this witness. According to the doctrine espoused 
in Simmons, when conviction is based upon an eyewitness iden- 
tification a t  trial which was preceded by a pretrial photographic 
identification procedure, the conviction will only be set aside 
if it is determined that the pretrial identification by photograph 
was so impermissibly suggestive as to give rise to a very sub- 
stantial likelihood of irreparable misidentification. 

The Supreme Court of North Carolina has set forth the 
following factors which should be considered in applying the 
Simmons test : 

" ' (1) The manner in which the pretrial identification was 
conducted; (2) the witness's prior opportunity to observe 
the alleged criminal act; (3) the existence of any discrep- 
ancies between the defendant's actual description and any 
description given by the witness before the photographic 
identification; (4) any previous identification by the wit- 
ness of some other person; (5) any previous identification 
of the defendant himself; (6) failure to identify the de- 
fendant on a prior occasion; and (7) the lapse of time 
between the alleged act and the out-of-court identification.' " 
State v. Knight, 282 N.C. 220, 225, 192 S.E. 2d 283. 
The eyewitness in the case before us testified that he got 

out of his car on the night of the robbery near the night deposit 
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box and that he first saw defendant standing in front of his 
car, about seven or eight feet away. He stated that " . . . the 
lighting was fairly decent, It is not good lighting, but you can 
see." The witness's car lights were on as were other lights in 
the bank parking lot and in an adjacent parking lot. There was 
also a small light above the bank depository. 

The witness testified further that he described the robber 
to the police as having long blonde hair, wire-rimmed glasses 
and a blonde or light brown mustache. He recalled telling the 
owner of the gas station on the night of the robbery after the 
police had completed their investigation a t  the station, that he 
had recognized the robber as a person who had been in the 
station before and for whom he had cashed checks which had 
been returned by the bank because of insufficient funds. 

The day after the robbery, the police showed the eyewit- 
ness five photographs. No suggestion was made that a police 
suspect was included in the group. All of the photographs were 
of young, white persons with long hair. All five individuals in 
the photographs looked reasonably similar. The witness immedi- 
ately and without hesitation selected the third photograph he 
viewed as being that of the person who robbed him and that 
photograph was that of defendant. 

The record thus reveals that this eyewitness had a good 
opportunity to observe defendant during the commission of the 
crime and recognized defendant as  a person who he had seen 
a t  the station before. His photographic identification of defend- 
ant was immediate, spontaneous and unwaivering. He never 
made previous or subsequent identifications of any other persons 
as  being the robber that he had observed during the commission 
of the robbery. The judge properly concluded, therefore, that the 
pretrial photographic identification procedure was properly con- 
ducted, was not impermissibly suggestive and that the in-court 
identification of defendant was based on the witness's observa- 
tion of defendant at  the scene of the crime. Defendant's assign- 
ment of error is overruled. 

No error. 

Chief Judge BROCK and Judge CLARK concur. 
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STATE O F  NORTH CAROLINA v. JOSEPH W. LOCKETT 

No. 7612SC1047 

(Filed 1 June 1977) 

Homicide 8 21.1- murder of defendant's wife - sufficiency of evidence 
Evidence was sufficient to be submitted to the jury in a murder 

prosecution where i t  tended to show that  defendant's wife was killed; 
a butcher knife which was missing from her cutlery set and which 
was found fifty feet from her apartment was the murder weapon; 
the knife contained bloodstains matching the blood of decedent; de- 
fendant's fingerprints were imprinted in the bloodstains on the knife; 
and those prints were impressed after the murder took place. 

APPEAL by defendant from Preston, Judge. Judgment en- 
tered 30 July 1976 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 10 May 1977. 

Defendant was charged by indictment in proper form with 
second-degree murder. He entered a plea of not guilty and was 
convicted by a jury of voluntary manslaughter. Judgment was 
entered sentencing defendant to imprisonment for a term of 16 
to 20 years. 

At torney  General Edm;isten, by  Assistant At torney General 
A l f red  N. Satley, for  the State.  

Public Defender Mary Ann Tally for  defendant  appellarrzt. 

MORRIS, Judge. 

Defendant presents two assignments of error for review. 
However, as to defendant's first assignment, he concedes that  
there was "no error of consequence" and fails to support i t  in 
his brief with reason or  authority. This assignment is therefore 
deemed abandoned. Rule 28 (b) (3),  North Carolina Rules of 
Appellate Procedure. 

By his second assignment of error, defendant contends that  
the trial court erred in denying his motions for judgment as of 
nonsuit made after  the State rested and after  the close of all 
the evidence. In  reviewing a motion for judgment a s  of non- 
suit, the trial court is required to consider the evidence in the 
light most favorable to the State, and the State is entitled to  
every reasonable inference and intendment to be drawn there- 
from. Sta te  v. McKinney, 288 N.C. 113, 215 S.E. 2d 578 (1975). 
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If there is evidence, direct, circumstantial, or both, from which 
the jury can find that the offense charged was committed by 
defendant, the motion must be overruled. State v. Jones, 287 
N.C. 84, 214 S.E. 2d 24 (1975). 

The State introduced evidence that tended to show as fol- 
lows: At 2:32 a.m. on 15 February 1976, the Fayetteville Law 
Enforcement Center received a call from a person identifying 
himsalf as  defendant asking that an ambulance be sent to his 
apartment. At approximately 2:55 a.m., defendant awakened 
Calvin Horton, a neighbor, and told him and his wife that 
"somebody killed my old lady." Horton accompanied defendant 
to his apartment and discovered defendant's wife on the floor. 
She was lying on her back and wore a gown covered with blood. 

Investigating officers discovered that the door to defend- 
ant's apartment had been shattered, and there was a faint im- 
pression of a shoe print on the center portion of the door. In 
the middle of the floor was a lock which had apparently been 
knocked from the door. Defendant's wife had a puncture wound 
in her left side under her armpit and a cut under her right 
eye. An autopsy revealed that the puncture penetrated the left 
lung and thoracic aorta and was the cause of death. She also 
sustained bruises in the scalpal area caused by a blunt instru- 
ment. The officers also discovered that a butcher knife was 
missing from a cutlery set in the apartment. They located the 
knife in bushes approximately 50 feet from the apartment and 
found a reddish stain on its blade. 

Defendant's right leg was in a cast which extended from 
3 or 4 inches below the groin to below the knee. He had freshly 
skinned knuckles, a swollen right foot, scratches on his fore- 
head and chest, and a long red welt on his left arm. The officers 
found bloodstains on his pants, shirt and slippers and on a 
crumpled paper towel in the trash can. Analysis of these stains 
revealed them to be type A blood, the defendant's blood type. 
The stain on the knife .was analyzed as type 0 blood, that of d s  
fendant's wife. Latent fingerprints found on the cutlery set and 
impressed in the bloodstain on the butcher knife were identified 
as defendant's. 

On the evening prior to the murder, defendant played 
cards a t  a lounge in Fayetteville from 5 :00 p.m. to 1 :00 a.m. 
Defendant was in need of money to continue in the game and 
told a friend that he could go home to get it. At approximately 
8:30, defendant used the telephone, left the lounge and stayed 
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gone for 1y2 to 2 hours. He then returned and continued to play 
cards until 1 :00 a.m. 

Defendant introduced evidence in his behalf. Any evidence, 
however, which conflicts with that of the State is not to be 
considered on a motion for judgment as  of nonsuit. State v. 
Carthem, 284 N.C. 111, 199 S.E. 2d 456 (1973), cert. den., 415 
U.S. 979, 39 L.Ed. 2d 875, 94 S.Ct 1567 (1974). 

Thus, the State introduced evidence from which the jury 
could reasonably infer that the butcher knife was the murder 
weapon ; that the knife contained bloodstains matching the blood 
of decedent; that defendant's fingerprints were imprinted in 
the bloodstain on the knife; and that these prints were im- 
pressed after the murder took place. We believe that this evi- 
dence, when viewed in the light most favorable to the State, 
was sufficient to withstand defendant's motions and take the 
case to the jury. 

No error. 

Judges HEDRICK and ARNOLD concur. 
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HIGH POINT BANK AND TRUST COMPANY, PLAINTIFF V. MORGAN- 
SCHULTHEISS, INC., A CORPORATION; CLARENCE V. MATTOCKS, 
SUBSTITUTED TRUSTEE; EVELYN H. POSTON AND JANICE E. POS- 
TON, DEFENDANTS AND EVELYN H. POSTON, PLAINTIFF V. MOR- 
GAN-SCHULTHEISS, INC., A NORTH CAROLINA CORPORATION, 
DEFENDANT 

No. 7618SC857 

(Filed 15 June 1977) 

1. Attorneys a t  Law 5 6-withdrawal of attorney 
The attorney-client relationship may, in good faith, be dissolved 

a t  any time a s  between the attorney and his client, but the attorney 
may not be released from litigation in which he appears for  the client 
without f i rs t  satisfying the court tha t  his withdrawal therefrom is  
justified, and whether he is  justified will depend on the circumstances 
of tha t  particular situation. 

2. Attorneys a t  La,w § 6; Rules of Civil Procedure 8 56-summary judg- 
ment hearing - absence of appellants' counsel -no "counsel of record" 

The court did not e r r  in  conducting a summary judgment hearing 
without the presence of appellants' counsel and without the with- 
drawal of appellants' counsel pursuant to  Rule 16 of the Superior and 
District Court Rules where the only document indicating that  ap- 
pellants were represented by counsel was a stipulation extending the  
time t o  plead, the motion for  summary judgment was personally 
served upon the appellants, appellants' answer was signed and filed 
by appellants in propria persona, appellants stated a t  the hearing 
tha t  they were appearing without a n  attorney, and the statement by 
one appellant tha t  she had talked with a n  attorney by telephone the 
day  before did not reveal a n  attorney-client relationship, since there 
was  no "counsel of record" within the contemplation of Rule 16. 

3. Mortgages and Deeds of Trust 1- warranty deed and option to re- 
purchase - sale o r  mortgage 

There was a genuine issue of material fact  a s  to  whether a war- 
ran ty  deed and a separate agreement giving the grantor the option 
t o  repurchase within a specified time constituted a sale with a n  
option to repurchase or  a mortgage where there was evidence pre- 
sented on the motion for  summary judgment tending to show that  the 
grantor  was in  financial distress and was desperately attempting to 
secure a loan; the grantee agreed t h a t  i t  would borrow $60,000 from 
a bank to pay the grantor  fo r  the property and would secure the note 
with a deed of t rust  on the property; the grantor  was given a n  option 
t o  repurchase for  $65,000 plus interest and charges paid by the grantee 
on the $60,000 bank loan; the grantor  was  given the right to  posses- 
sion of the  property during the option period; the grantor was given 
t h e  r ight  t o  t r y  to sell the property, and the grantee was given the 
r ight  of f i rs t  refusal to  buy a t  the price offered by a prospective 
purchaser in  the event the grantor  secured a purchaser fo r  a n  amount 
sufficient t o  exercise the option to repurchase; an attorney's fee paid 



N.C.App.1 COURT OF APPEALS 407 

Trust  Co. v. Morgan-Schultheiss and Poston v. Morgan-Schultheiss 

by the grantor  included the fee f o r  title search and certification of 
title to  the  bank furnishing the $60,000 to the grantee; the value of 
the property conveyed was between $77,400 and $150,000; and the 
grantor  thought a loan was being arranged and never agreed to sell 
all of her  property. 

4. Appeal and Error  8 16- appeal from summary judgment- default 
judgments on counterclaims - jurisdiction 

Where i t  i s  clear t h a t  defendant's motion for  summary judgment, 
filed the same day a s  a n  answer setting up counterclaims, was directed 
only to  plaintiff's principal action, a n  appeal from a n  order allowing 
defendant's motion for  summary judgment did not deprive the court 
of jurisdiction to  enter default judgments on the counterclaims. 

5. Judgments 8 14- default judgment - claim not actually counterclaim 
The court erred in  entry of default judgment on a purported 

counterclaim for  failure t o  answer where the purported counterclaim 
amounted to no more than a denial of the allegations in plaintiff's 
complaint, was not in effect a counterclaim, and thus required no an- 
swer by plaintiff. 

No. 76CVS1402 

BEFORE Wood, J. Summary judgment entered 8 April 1976 
in Superior Court, GUILFORD County. Appeal by Evelyn H. Poston 
and Janice E. Poston. 

No. 76CVS2096 

Before Wood, J. Summary judgment entered 8 April 1976 
in Superior Court, G U I I ~ R D  County. Appeal by Evelyn H. Pos- 
ton. 

Before Long, J. Default judgment entered 24 May 1976 in 
Superior Court, GUILFORD County. Appeal by Evelyn H. Poston. 

Before Rousseau, J. Order dimissing appeal entered 30 Au- 
gust 1976 in Superior Court, GUILFORD County. Appeal by Eve- 
lyn H. Poston. 

Heard in the Court of Appeals 13 April 1977. 

These two actions have been consolidated for purpose of 
appeal. The first action (#76CVS1402), brought by High Point 
Bank and Trust Company on 15 January 1976, is to obtain judg- 
ment for the principal and interest due on a $60,000 note and 
costs, together with judicial foreclosure of the deed of trust by 
which the  note was secured. Morgan-Schultheiss is the maker 
of the note and executed the deed of trust. Clarence V. Mat- 
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tocks is the substitute trustee under the deed of trust. Evelyn 
H. Poston and Janice E. Poston are residing on the property 
described in the deed of trust. They were made parties as  hav- 
ing an interest in the subject matter based on their continued 
occupancy of the property and their claim of ownership. The 
complaint asked, inter alia, that  ". . . EVELYN H. POSTON and 
JANICE E. POSTON be ordered and directed to vacate said real 
property and to surrender possession of said real property to 
the Plaintiff; that  it be adjudicated that EVELYN H. POSTON 
and JANICE E. POSTON have no right, title or interest in and 
to said real property and that sale of said property by the Sub- 
stituted Trustee will pass title to said real property free and 
clear of any and all claims on the part  of EVELYN H. POSTON 
and JANICE E. POSTON. . . . , 9 

All defendants answered. Morgan-Schultheiss, Inc., admit- 
ted the execution of the note and deed of trust and that the 
note was in default. As its first defense, it alleged that  there 
was then pending an action entitled "Evelyn H. Poston vs. Mor- 
gan-Schultheiss, Inc." (Filed No. 76CVS2096) which related to 
Evelyn H. Poston's claim to the equity of redemption in the 
property. In that  action Morgan-Schultheiss had set up four 
counterclaims which were actions to quiet title, for rents, in 
ejectment, and for  abuse of process. I t  asked that  the bank's 
action not be heard or determined until the matters contained 
in the Poston action had been adjudicated or in the alternative, 
that  the two actions be consolidated for trial. As a further 
answer and defense and counterclaim, and as a cross-claim 
against the defendants, i t  asked that, should the indebtedness be 
paid, the court order that Morgan-Schultheiss be entitled to pos- 
session of the real property and that the Postons be ordered to 
vacate the property and surrender possession to Morgan-Schul- 
theiss. 

Defendants Poston answered admitting the note and deed 
of trust and admitting that  they are in possession and that they 
claim an equity of redemption in the property. 

Plaintiff moved for summary judgment in #76CVS1402. 
In support of the motion, plaintiff filed a copy of agreement 
between Evelyn H. Poston and Morgan-Schultheiss, under which 
i t  was agreed that  Morgan-Schultheiss would buy the property 
in question from Evelyn Poston; that  i t  would borrow the 
$60,000 purchase price and secure the note with a deed of trust  
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conveying the property ; that  all liens and encumbrances against 
the property, except a deed of trust  to Perpetual Savings and 
Loan Association, would be paid and satisfied by record at the 
time of closing; that J. V. Morgan, Attorney, would hold a s  
trustee a sufficient amount of the purchase price to satisfy 
that  indebtedness in the event that  seller's husband did not 
comply with a court order to make those payments; that  seller 
was given an option to repurchase the property on or  before 
1 February 1975 upon the payment to buyer of $65,000 plus all 
interest and charges paid by buyer to the bank on the $60,000 
loan; that  seller would retain possession of the property until 
1 February 1975, but in the event she failed to repurchase the 
property she would remove all her personal belongings from 
the property and surrender the property to buyer on or  before 
15 February 1975; that  seller was privileged to t ry  to  sell the 
property and in the event she secured a purchaser for  all or  any 
part  of the land for an amount sufficient to repurchase from 
buver, she would give buyer f irst  refusal to buy a t  the price 
offered by the prospective purchaser. The bank also filed a copy 
of the deed from Evelyn Poston to Morgan-Schultheiss, a copy 
of the $60,000 note to the bank from Morgan-Schultheiss, a 
copy of the deed of trust  securing the note, and a copy of the 
instrument substituting Clarence V. Mattocks as trustee under 
the deed of trust. 

Morgan-Schultheiss filed a response to the motion setting 
up the same matters and things averred in its answer to  the 
complaint. The Postons filed no response, nor did they file any 
affidavits in opposition to the motion. 

Judge Wood conducted a hearing on the motion and "heard 
the evidence presented by the plaintiff and by the defendants, 
Morgan-Schultheiss, Inc., Evelyn H. Poston and Janice E. Pos- 
ton." On 8 April 1976, he entered an order in #76CVS1402 
concluding that  no genuine issue existed as to  any material fact, 
and granted summary judgment in favor of plaintiff and or- 
dered (1) plaintiff shall have judgment against Morgan-Schul- 
theiss, Inc., in sum of $60,000 plus interest, (2) plaintiff is 
entitled to possession of the property for the purpose of en- 
forcing its rights under the deed of trust, (3)  Evelyn H. Poston 
and Janice E. Poston shall immediately vacate the property and 
surrender possession to plaintiff, (4) the substituted trustee 
shall proceed to foreclosure sale and the sale should be free 
and clear of any and all claims to the property on the part  of 
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the Postons, (5) Morgan-Schultheiss, Inc., shall be entitled to 
exercise its equity of redemption by paying the indebtedness, 
with interest and costs. 

To the  entry of this judgment on 8 April 1976 Evelyn H. 
Poston and Janice E. Poston excepted and gave notice of ap- 
peal. 

The action of Evelyn H. Poston against Morgan-Schultheiss, 
Inc. (#76CVS2096) was filed on 17  February 1976. The perti- 
nent portions of the complaint are as  follows: 

"3. Plaintiff Evelyn H. Poston, did, on o r  about the f irst  
day of August, 1974, execute and deliver to the defendant 
corporation herein a certain deed which was in form a war- 
ranty deed, a copy of which is attached hereto and marked 
Exhibit 'A' and incorporated herein by reference, said deed 
being recorded in deed book 2741, page 890, Guilford 
County, North Carolina. 

4. The above-mentioned deed was executed contemporane- 
ously with the execution of an  agreement, a copy of which 
is attached hereto and marked Exhibit 'B' and incorporated 
herein by reference, said Exhibit 'By has been once amended 
by amendment marked as Exhibit 'C,' a copy of which fs 
attached hereto and incorporated herein by reference ; plain- 
tiff is informed, believes and alleges that  the deed men- 
tioned in paragraph 3 above, the written agreements 
mentioned herein above in paragraph 4, and a letter writ- 
ten to Morgan, Byerly, Post and Herring, attorneys a t  law, 
attached hereto as  Exhibit 'D' and incorporated herein by 
reference, do collectively comprise the agreement between 
the plaintiff and the defendant, together also with certain 
verbal representation among the parties hereto and the indi- 
vidual agents of the corporate defendant and a certain deed 
of trust  from said corporate defendant in favor of High 
Point Bank and Trust Company on the face amount of sixty 
thousand and no/1100 ($60,000.00) dollars and being of 
record in deed of trust book 2696, page 357, in Guilford 
County, North Carolina. 

5. All of the above-mentioned recorded instruments of con- 
veyance, agreements, extensions and renewals, do, when 
taken together, clearly show that i t  was the intent of all 
parties involved that  the deed from plaintiff Evelyn H. 
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Poston, to the corporate defendant should have the effect 
of a mortgage deed or security instrument, leaving an  
equity of redemption in Evelyn H. Poston, plaintiff, and 
should not be construed a s  a warranty deed, taking absolute 
effect as a conveyance of fee simple title to the corporate 
defendant. 

6. Plaintiff is further informed, believes and alleges that  
fo r  the reasons set out above, the above-mentioned deed 
should be reformed in order to give i t  effect of a mortgage or 
deed of trust only and no foreclosure should be allowed 
except on terms that  are both just and equitable under said 
instrument a s  i t  would be reformed." 

Plaintiff further alleged that the reasonable fa i r  market value 
of the property is $150,000 and that defendant will be unjustly 
enriched if the deed is not reformed into a mortgage or deed 
of trust and foreclosure conducted; that a clause allowing her 
to redeem was omitted by reason of ignorance and mistake on 
her part induced by fraud, duress, undue influence and imposi- 
tion on the part of or on behalf of defendant. She prayed that 
the deed be reformed and that  she be allowed to assume the 
obligation of defendant to the bank and be given 90 days dur- 
ing which she would not be subject to foreclosure by the bank. 
With the complaint, she filed a notice of lis pendens. 

Defendant answered, denying the material portions of the 
complaint, but admitting the execution of the deed, agreement, 
and extension of time for  the option to repurchase. It set up 
the defense of estoppel and, in the alternative, asked that  should 
the court reform the deed, the court order a sale of the lands 
and direct that  from the proceeds of sale the $60,000 note and 
all accumulated interest be paid and then defendant be repaid 
all interest paid by i t  to the bank upon the note. 

Counterclaims to quiet title, for rents, in ejectment, and for  
abuse of process were included in the answer. 

On 27 February 1976, defendant moved for  summary judg- 
ment in #76CVS2096. Notice of the motion was served on plain- 
tiff on 16 March 1976. The notice set out the depositions, 
interrogatories, affidavits, etc., on which defendant would rely 
a t  the hearing of the motion. 

On 30 March 1976, defendant moved for entry of default 
by plaintiff and judgment against plaintiff for failure to plead 
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to the counterclaims. Default was entered on 30 March 1976 
upon each of the four counterclaims asserted by defendant and 
default judgments were entered on the counterclaims. In the 
judgment a s  to the first counterclaim, the notice of lis pendens 
was vacated. The judgments on the second and fourth counter- 
claims left the matter of damage for determination. These were 
subsequently set aside, and plaintiff was given an extension 
of time to 3 May 1976 within which to plead. 

On 8 April 1976, Judge Wood allowed defendant's motion 
fo r  summary judgment in iy76CVS2096 and vacated the notice 
of lis pendens. From this order, plaintiff, Evelyn H. Poston, 
excepted and gave notice of appeal. 

On 13 May 1976, defendant again moved for entry of de- 
fault and default judgment supporting its motion with an affi- 
davit. Copies were served on plaintiff's then attorney of record. 
Entry  of default was entered and plaintiff excepted. Defendant 
filed written "motion and application for default judgment" and 
copy, together with copy of notice setting the motion for hear- 
ing on 24 May 1976, was served on plaintiff's counsel. Plaintiff 
responded to the motion and opposed i t  on the ground that a 
final judgment dismissing the action had been filed on 8 April 
1976 from which plaintiff had appealed. On 24 May 1976, Judge 
Long entered default judgments on the four counterclaims. 
Plaintiff excepted and gave notice of appeal as to each judg- 
ment. 

On 9 June 1976, plaintiff moved to set aside the default 
judgments. The motion was heard 28 June 1976, and order 
entered denying the motion on 2 July 1976. No exception was 
taken to this order and no notice of appeal given. 

On 1 July 1976, plaintiff applied for and was given addi- 
tional time within which to serve "Record on Appeal from the 
Default Judgment dated May 24, 1976." By order dated 2 Au- 
gust 1976, another extension to 30 days after 2 August 1976 
was granted. 

With respect to the appeal from the summary judgment 
entered in each case on 8 April 1976, the time allowed for serv- 
ice of the record on appeal expired 18 May 1976. An additional 
45 days was granted on 12 May 1976, and another 30 days was 
granted on 2 July 1976. On 2 August 1976, the time was again 
extended for  "20 additional days after August 2, 1976." 
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On 4 September 1976, after the time for serving the record 
on appeal from the default judgments had expired, counsel for 
plaintiff moved that  the appeals be consolidated and that the 
court recommend to this Court that  an additional reasonable 
time be granted for filing the record on appeal. The court en- 
tered an order consolidating the appeals; extending the time 
for serving the record on appeal to 15 September 1976; and 
requesting this Court to  grant a reasonable additional time. 

The order of 2 August 1976 extending the time for serving 
record on appeal bears no filing date, nor does the 4 September 
1976 motion and order, although aH other motions and orders 
do bear a filing date. It appears from the record that  these 
were not in the Clerk's file. In any event, on 17 August 1976, 
defendant moved to dismiss plaintiff's appeal for failure to per- 
fect. This motion was granted by an order entered 30 August 
1976 by Judge Rousseau. Plaintiff excepted and gave notice of 
appeal. 

Jenkins, Lfucas, Babb & DeRamzts, bp F. Gaither J e n k i w  
and Judson D. DeRamus, Jr., for  appellants, Evelyn H.  Poston 
and Janice E. Poston. 

Haworth,  Riggs, Kuhn,  Haworth & Miller, bp John Hazoorth, 
for  High Point Bank & Trust  Company, appellee. 

Frank  B. W y a t t  for  Mo~gan-Sch,z~ltheiss, Znc., appellee. 

MORRIS, Judge. 

It is apparent from the record that  appellants have been 
represented throughout this litigation by a succession of attor- 
neys. While each counsel undertaking to represent appellants 
has been able and competent, the entry and withdrawal of so 
many different attorneys would obviously account for the con- 
fused state of the record. It appears that  counsel on appeal did 
not represent appellants until after the order of 2 August 1976 
was entered but did prepare the last motion for extension of 
time, consolidation, and request for  recommendation of the trial 
court to this Court. 

We believe a more orderly procedure requires the disposi- 
tion of the appeal in the case of High Point Bank and Trus t  
Company v .  Morgan-Schu&lzeiss, Inc., Clarence V.  Mattocks, 
Eve lyn  H. Poston, a,nd Janice E. Poston. Appellants' only as- 
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signment of error as to this appeal is that  the court erred in 
entering summary judgment. 

[I] As a part  of their argument under this assignment of 
error, appellants contend that  with respect to the proceedings 
of 7 April 1976--the hearing on the motion for  summary judg- 
ment-any order entered without the participation of their 
counsel was void. Appellants take the position that  the court 
had the duty to see that  their counsel of record had properly 
withdrawn pursuant to Rule 16 of the Superior and District 
Court Rules. Rule 16 provides : 

"No attorney who has entered an appearance in any civil 
action shall withdraw his appearance, or have i t  stricken 
from the record, except on order of the court. Once a client 
has employed an attorney who has entered a formal ap- 
pearance, the attorney may not withdraw or  abandon the 
case without (1) justifiable cause, (2) reasonable notice 
to the client, and (3)  the permission of the court." 

As between the attorney and his client, the relationship may, 
in good faith, be dissolved at any time, but the attorney may 
not be released from litigation in which he appears for the 
client without first satisfying the court that his withdrawal 
therefrom is justified, and whether he is justified will depend 
on the circumstances of that  particular situation. Smith v. BV- 
ant, 264 N.C. 208, 141 S.E. 2d 303 (1965). 

121 The record indicates that  the hearing on the motion for 
summary judgment was held a t  the 29 March 1976 Civil Ses- 
sion of Guilford Superior Court. The notice thereof indicated 
that  the motion would be calendared for hearing a t  that  session 
with the hearing to begin a t  1'0 o'clock on 5 April 1976 o r  a s  
soon thereafter a s  the matter could be heard. Prior to that  time 
the only document indicating that appellants were represented 
by counsel was a stipulation extending the time to plead. This 
stipulation was signed by counsel for the bank and by Norman 
B. Smith, attorney for Evelyn H. Poston and Janice E. Poston. 
The stipulation is not dated, but i t  extended the time to file 
answer or otherwise plead to and including 29 March 1976. It 
was filed on 1 April 1976. Defendants Postons' answer was filed 
on 31 March 1976 and was signed by each of them without 
any indication that  they were represented by counsel. 

The transcript of the evidence taken at the hearing reveals 
that  upon questioning by the court Janice Evelyn Poston testi- 
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fied: "We do not have an  attorney." Evelyn H. Poston was 
examined by the court. She testified: "Our attorney a t  this 
point is Mr. Wesley Bailey of Winston, who could not be here 
this morning. Last evening Mr. Norman Smith told my daughter 
that  the only reason he discontinued representing us was the 
fact that  Mr. Roy Morgan and Mr. Schultheiss said they would 
sue him if he continued representing us. We have not paid 
Mr. Wesley Bailey a fee because we just talked by telephone. 
We first talked with Mr. Bailey yesterday. I am appearing to- 
day without counsel." Nowhere else in the record does Mr. 
Bailey's name appear. Nor does Mrs. Poston's testimony reveal 
an  attorney-client relationship. Thereafter the Postons were 
apparently represented by Paul B. Stam, Sr., for  a short while 
and then Renn Drum, Jr., for a short while. No order releasing 
any counsel appears of record. It is obvious that  Mr. Smith 
withdrew from representing appellants, if he ever did in fact 
represent them for  any purpose other than obtaining a stipula- 
tion for  extension of time within which to plead, some time prior 
to  the scheduled hearing. The motion for summary judgment 
was served on Mr. Smith as  counsel for the Postons on 10 March 
1976, but on 15 March 1976 the notice of hearing was served 
upon the Postons. This would indicate that  the Postons were not 
then represented by Mr. Smith o r  any other counsel. The cross- 
claims of Morqan-Schultheiss were also served on the Postons 
individually. The answer of the Postons, although filed after 
the time for  answer had expired, was signed by them and filed 
by them in propr ia  persona on 31 March 1976. The record is 
clear that  this is not a situation where counsel withdraws on 
the day of hearing and leaves the client surprised and without 
time to  obtain counsel. Nor is there any indication that  they 
were prejudiced by the fact that  they were not represented by 
counsel. Mrs. Evelyn Poston testified that she is a graduate 
of Guilford College and Janice Poston testified that  she had 
completed two years of college. Neither is uneducated and both 
are  obviously women of intelligence. Neither asked for a con- 
tinuance. Neither offered any complaint that  they had no coun- 
sel. They proceeded to offer evidence with respect to the value 
of the land and with respect to the transaction with Morgan- 
Schultheiss and the events leading up to  it. 

Under the circumstances of this case, we are of the opinion 
that  the court was under no duty to have appellants' "counsel 
of record" present or  see that  he had properly withdrawn pur- 
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suant to Rule 16. In this situation, there was no "counsel of 
record" within the contemplation of the rule. We note that coun- 
sel for appellants limits this contention to the bank case. There 
is nothing in the record of the Poston v. Morgan-Schultheiss 
case to  indicate that  Evelyn Poston had counsel for any purpose 
a t  all until after the summary judgment was entered. She signed 
and filed her own complaint attaching to  i t  the exhibits she in- 
dicated would be attached and signed and filed the notice of 
lis pendens. Indeed, lack of counsel has not been an issue with 
either appellant until now. We hold that  the argument is with- 
out merit. 

We turn now to the substantive feature of appellants' as- 
signment of error. At  oral argument, counsel for appellants 
conceded that  he could not with any authority argue that the 
plaintiff is not entitled to judgment against Morgan-Schultheiss 
in the sum of $60,000 plus interest and costs nor that it is not 
entitled to foreclosure under the terms of the deed of trust. 
He does argue that  a genuine issue of fact exists with respect 
to  the ownership of the acreage contending that  the question 
of the intention of the parties to the absolute deed accompanied 
by the collateral written agreement to reconvey upon payment 
of a specified sum of money within a specified time should be 
submitted to the jury. This contention is based upon these 
grounds: (1) If the grantor remains in possession of the land, 
the factual presumption is raised that  a mortgage and not an  
absolute deed was intended. (2) Appellants a t  all times prior 
to  the execution of the instruments indicated they wanted a 
loan. (3) Appel!ants introduced evidence that  the land was 
worth $150,000 and the $60,000 consideration paid by Morgan- 
Schultheiss was clearly inadequate. (4) Evidence, undisputed, 
showed the grantor to be in financial distress. (5) Where the 
agreement to reconvey accompanying the deed is written rather 
than oral, no fraud, mistake, undue influence or ignorance need 
be shown; and where the execution of a deed in absolute form 
and a written agreement to convey raise doubt and ambiguity, 
the transaction is construed to be a mortgage. 

In  support of its motion, plaintiff filed a copy of the deed 
from Evelyn H. Poston to  Morgan-Schultheiss, a copy of the 
$60,000 note from Morgan-Schultheiss to the bank and a copy 
of the deed of trust  securing the note. It also filed a copy of 
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an agreement between Evelyn H. Poston and Morgan-Schul- 
theiss. That agreement is as follows: 

THIS AGREEMENT entered into this 30th day of July, 1974, 
by and between EVEZYN H. POSTON, hereafter referred to 
as SELLER, and MORGAN-SCHULTHEISS, INC., a North Caro- 
lina Corporation, hereafter referred to as BUYER. 

W I T N E S S E T H :  

SELLER is the owner of her homeplace and approximately 
25.8 acres on Vickery Chapel Road in Jamestown, North 
Carolina, and has this date delivered to BUYER a warranty 
deed for  the same. 

Now, THEREFORE, for and in consideration of the sums to 
be paid and in further consideration of the mutual prom- 
ises made each to the other, i t  is agreed: 

(1) Upon the title to said lands being approved by 
BUYER'S attorney or by BUYER'S baink's attorney, 
BUYER shall secure a loan in the sum of $60;000.00 
and give as security for the same a Deed of Trust on 
the land. 

(2) All liens and encumbrances against said land, 
except for the Deed of Trust to Perpetual Savings & 
Loan Association, shall be paid and satisfied of record 
a t  time of closing. 

(3) J. V. Morgan, Attorney, shall hold as Trustee, a 
sufficient amount of the purchase price to satisfy 
the Perpetual loan until such time as the same is satis- 
fied of record. It is the intent of the parties to leave 
that Deed of Trust on record, with the payments 
thereon being made by SELLER'S husband under a Court 
Order until such time as i t  is necessary to pay and 
cancel the same of record in order to give BUYER a 
title to said lands, subject only to the Deed of Trust 
to High Point Bank and Trust Company. 

(4) On or before the 1st day of February, 1975, 
BUYER hereby gives SELLER an option to repurchase 
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said land upon SELLER paying to BUYER the sum of 
$65,000.00 plus all interest and other charges paid 
by BUYER to the bank on the $60,000.00 loan and plus 
any necessary attorney fees and other charges paid by 
him in connection with this transaction. In this event, 
the Deed of Trust to High Point Rank and Trust Com- 
pany shall be paid in full by BUYER and SELLER shall 
receive from J. V. Morgan, Trustee, any funds in his 
hands under Paragraph Three (3) above. 

(5) During the period before February 1,1975, SELLER 
shall retain possession of said land and the buildings 
thereon. In the event she does not repurchase said 
land, she shall remove all of her personal belongings 
located thereon and shall give full possession to BUYER 
on or before February 15, 1975. Any personal property 
not removed on or before February 15, 1975, shall be- 
long to BUYER. 

(6) During the period prior to February 1, 1975, 
SELLER shall have the right to exert her best efforts 
to sell said land. In the event she secures a purchaser 
for all or any part of said lands, for an amount suffi- 
cient to repurchase the same from BUYER, she shall 
give BUYER first refusal to buy the same a t  the price 
offered by the prospective purchaser. 

WITNESS the hands and seals of the parties this 30th 
day of July, 1974. 

/s/ Evelyn H. Poston (SEAL) 
Evelyn H. Poston, Seller 

MORGAN-SCHULTHEISS, INC., Buyer 

By: /s,/ Roy G. Morgan 
President 

ATTEST : 
/s/ G. E. Schultheiss 

Secretary" 

In support of its motion for summary judgment in 
#76CVS2096, Morgan-Schultheiss filed an affidavit of Roy 
Morgan, President of the Corporation, and the deposition of 
J. V. Morgan, attorney, together with deposition exhibits, copies 
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of agreements executed by the Postons and one Bennett, copies 
of corrrespondents in the matter, copy of the deed, deed of trust 
and note, and lists of debts and worthless checks of the Postons. 

Both motions were heard together. The deposition of J. V. 
Morgan detailed the transactions had by him as attorney for 
Mrs. Poston. She and her daughter went to see Mr. Morgan on 
12 April 1974. During a conference of some two hours, Mrs. 
Poston advised Mr. Morgan t3at  North Carolina National Bank 
in Greensboro was foreclosing on a mortgage on her land and 
homeplace in Jamestown, that  High Point Bank and Trust held 
a mortgage on a portion of the land and was threatening fore- 
closure, and held three notes on which they were starting suit, 
that  Wachovia Bank in Greensboro had a claim against her, 
that  a motel in Greensboro had started suit against her for  
room rental, and that  several other actions had been started 
against her to  secure money judgments for  failure to pay ac- 
counts. Although Mrs. Poston was not sure of the figures, i t  
appeared that  she owed a t  that  time between $50,000 and 
$70;000. There were approximately 25 acres in Jamestown on 
which was situate, as Mr. Morgan discovered by personal ex- 
amination, a large old dilapidated house and some outbuildings. 
Mrs. Poston wanted to secure a long term loan on the prop- 
erty. The discussion revealed that  her income was insufficient 
to make the payments on the loans she already had. Mr. Morgan 
suggested that  she t ry  to sell off some of the vacant land. She 
said she might be interested but would prefer to save the entire 
tract. Since she indicated she was related to some of the per- 
sonnel a t  High Point Bank and Trust Company, Mr. Morgan 
suggested that  she t r y  to work out a loan there. She did and 
was unsuccessful. It developed that she had rented a car and 
had failed to pay therefor and a warrant had been issued for 
her arrest in addition to  several warrants outstanding against 
her daughter for worthless checks. Mrs. Poston told Mr. Mor- 
gan that  some men in Greensboro had offered her $8,000 per 
acre for the land. He strongly recommended that she sell a t  
least 10 acres, retain the homeplace, and pay her debts. At her 
request, he contacted the people she said had made the offer 
but was told that  no $8,000 per acre offer had been made. Two 
of those called said they might be interested in all the land a t  
a reasonable price and would call back. One person contacted 
was a real estate dealer who said he would like to list the prop- 
erty. He said he had never told Mrs. Postcn i t  was worth 
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$8,000 per acre but it might be worth $4,000 per acre. He never, 
however, came up with any prospects. Mr. Morgan recontacted 
one of the persons who had indicated an interest and wanted 
Mrs. Poston to give him her best price. She would not authorize 
less than $8,000 per acre and would sell 10 acres. When Mr. 
Morgan reported this to Mr. Lewis, the prospect, he said he 
was not the least bit interested. 

During these negotiations North Carolina National Bank 
went forward with its foreclosure and the high bid was just 
enough to pay that mortgage and a prior one. Mr. Morgan ad- 
vanced Mrs. Poston sufficient funds with which to raise the 
bid and extend the time to find a purchaser for the land. Both 
Mrs. Poston and Mr. Morgan contacted several people but were 
not successful. The land was resold, and to secure more time, 
Mr. John Haworth, Trustee for High Point Bank and Trust 
Company, raised the bid a t  the last moment. 

Mr. Morgan then received a call from Robert Hodgman, 
an attorney in Greensboro, who said his client, Mr. Bennett, 
would be interested in buying the entire tract. A conference 
was arranged between Bennett and Mrs. Poston. Her daughter 
was present, as  were the attorneys for the parties. This was 
early May of 1974. Mr. Bennett made an offer, and Mrs. Postcm 
asked if he would make her a loan. He said that under no cir- 
cumstances could he do that. After a lengthy conference, Mrs. 
Poston agreed to sell if Mr. Bennett would give her an option 
to repurchase a t  the end of a year. After further phone calls 
and negotiations, Mr. Bennett agreed but for not more than 
six months. The necessary papers were prepared, including the 
agreement to allow her to repurchase. The purchase price was 
$30;000. Mr. Bennett was to pay the outstanding first mortgage 
to Perpetual Savings and Loan. She was to have the privilege 
of repurchasing a t  any time before 11 September 1974 by pay- 
ing Mr. Bennett $31,000 plus any interest and other charges 
he might have paid on money borrowed to buy the land, attor- 
ney fees and other charges in connection with the transaction. 
She was to retain possession of the property and if she did 
not exercise the option, he was to pay her the amount due on 
the Perpetual Savings and Loan deed of trust. Should she find 
another purchaser, Mr. Bennett was to be given the opportunity 
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to  buy a t  that  price. Mrs. Poston signed the agreement and the 
deed and a letter t o  Mr. Morgan's f i rm as follows: 

"This is to acknowledge that  we employed you as  our attor- 
ney on April 12, 1974, to represent us in connection with 
the sale of the land in Jamestown, foreclosures, suits and 
warrants outstanding and unpaid debts. 

Obligations now due by us are  set out on the attached Exhibit 
A which is made a part of this letter. 

We hereby authorize you to  do the following: 

(1) Deliver the deed and close the transaction agreed 
upon with George Alton Bennett, 111, a copy of said 
agreement being attached hereto as  Exhibit B which is 
made a part  of this letter. 

(2) Receive from George Alton Bennett, 111, the 
$30,000.00 payment and to disburse the same through 
your Trust Account as  follows : 

(a)  Pay the amounts due per items 1 through 10 
as  shown on Exhibit A in the total amount of 
approximately $26,737.24. 

(b)  Pay to Evelyn H. Poston the balance in your 
hands after  the above matters have been closed. 

(3) To make a court appearance in the criminal cases 
listed and to dispose of those cases in your discretion. 

(4) Assist us in securing a buyer or  buyers for the 
subject real estate, subject to  our approval of the sales 
price and the amount of land sold. 

It is understood and agreed that  the attorney fee paid 
to  you shall cover your legal services in the past and 
for  a period of 120 days from this date. At the end of 
that  period, we release you from any further duties 
t o  us unless we see fi t  to  employ your services in other 
matters after  that  date. 

(5) Notify C. W. Poston that  the Perpetual loan has 
been paid in full and that  he is to thereafter make the 
payments to Evelyn H. Poston as set out in the Court 
Order. 
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(6) Receive from Robert S. Hodgman, 222 Commerce 
Street, Greensboro, North Carolina, his entire files 
pertaining to all matters he has represented us in. In  
consideration thereof, we fully and completely release 
Mr. Hodgman as our attorney and do release and for- 
ever discharge him from any and every right, claim 
o r  demand which we might have or might hereafter 
have against him on account of, connected with, or  
growing out of his representing us as our attorney. 
We authorize you to give him a signed copy of this 
letter. We understand that  he will represent George 
Alton Bennett, 111, in future transactions. 

You have fully explained to us that  High Point Bank and 
Trust  Company is foreclosing the lot and suing us on their 
notes; that other claimants will probably secure judgments 
against us and that  they will be liens on the real estate 
if we get title back into our name; that  Internal Revenue 
Service claims may be liens against the land and/or against 
our income. You have further explained to us that the 
transaction with George Alton Bennett, 111, is strictly a 
stop-gap measure to give us time to t ry  to  sell portions of 
our land and redeem i t  under our option to repurchase and 
that  all of this must be done within the 120 day period; 
otherwise, we have sold the land for a total of $40,000.00. 

Yours truly, 
/s/ Evelyn H. Poston 

Evelyn H. Poston 

,/s/ Janice E. Poston 
Janice E. Poston" 

This transaction was not consummated, because Mr. Ben- 
nett could not borrow the purchase price from his bank. Mr. 
Morgan so advised Mrs. Poston, and they continued to t ry  to 
find a purchaser. She told Mr. Morgan that  she placed an ad 
in a New York paper, advertising i t  as an ancestral homeplace. 

Finally in July, Morgan-Schultheiss showed some interest 
in the property. Mr. Roy Morgan was interested because he 
had bought some land very near i t  but there was some acreage 
between his and the Poston property and he wanted to buy both 
pieces. Mrs. Poston was contacted, the figures were again 
totalled and, since judgments and other liens against the 2rop- 
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erty had by then been recorded, more money was needed. Mor- 
gan-Schultheiss agreed to pay $60,000. Mrs. Poston inquired 
whether i t  would give her an option to repurchase a s  Mr. Ben- 
nett had agreed to do. They were not interested, but after  
several conferences, agreed to give her a six months option to 
repurchase a t  $65,000 plus all interest and charges Morgan- 
Schultheiss had incurred. Again she was to retain possession, 
have the privilege of attempting to find another purchaser and 
give Morgan-Schultheiss the first refusal to buy a t  that  price. 
She executed all the necessary papers including the same letter 
which had been written in connection with the Bennett trans- 
action with only names and amounts changed. Morgan-Schul- 
theiss borrowed $60,000 from High Point Bank and Trust 
Company, paid i t  to Mr. Morgan for Mrs. Poston, and he dis- 
bursed i t  to her  creditors and lienholders, retaining $8,000 in 
trust to pay the Perpetual Savings and Loan in the event her for- 
mer husband defaulted in his obligation to  make monthly pay- 
ments thereon. The transaction was consummated. Mr. Morgan 
paid from his trust  account all the debts, worthless checks, costs, 
etc., listed on the attachment to Mrs. Poston's letter including 
attorneys fees of $4,000 (which fee included a fee for  title 
search and certification of title to High Point Bank and Trust 
Company for Morgan-Schultheiss), and gave Mrs. Poston his 
firm's trust check #M6311, dated 7 August 1974, for $4,893.43 
designated as  "balance of proceeds of sale of land." 

On 7 January 1975, Mr. Morgan wrote Mrs. Poston re- 
minding her that  her option to repurchase expired 1 February. 
Thereafter, Mr. Morgan received a call from Charles Dameron, 
a Greensboro lawyer, stating that  Mrs. Poston had consulted 
him and inquired whether he could obtain an extension of time. 
Mr. Morgan contacted Morgan-Schultheiss and they finally 
agreed on an extension to 3 March 1975 upon a $200 considera- 
tion. The extension was prepared by Mr. Morgan, signed by 
Morgan-Schultheiss, and forwarded to Mr. Dameron. The exten- 
sion also provided for a payment of $500 to  Robert Hodgman, 
Mrs. Poston's "former attorney." She executed the agreement, 
and Mr. Dameron returned an executed copy to Mr. Morgan. 
In subsequent telephone conversations, Mr. Dameron advised 
Mr. Morgan that  he was working with Mrs. Poston, wanted 
names of people Mr. Morgan had contacted and other informa- 
tion. Finally, by letter dated 21 February 1975, Mr. Dameron 
forwarded to Mr. Morgan a letter signed by Mrs. Poston au- 
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thorizing the payment of $500 fee to Mr. Dameron from the 
$8,000 held in trust by Mr. Morgan. On 3 March 1975 Mr. 
Kent Lively, a Greensboro attorney, called Mr. Morgan stating 
that Mrs. Poston had consulted him and asking for the facts 
of the situation. Mr. Morgan had no further contact or knowl- 
edge of the status of the matter. He did learn, when he was 
handed a copy of her complaint, that she was claiming the 
transaction was not a sale. Mr. Morgan was unaware that Mrs. 
Poston was in ill health during the spring, summer, and fall 
of 1974. She never told him she had high blood pressure and 
phlebitis. He did know she was worried. He revealed to her the 
name of the prospective purchaser the first time he talked to 
her about the Morgan-Schultheiss sale. She thought she could 
work out a sale of the land between them. Although she origi- 
nally wanted a loan, she became reconciled to the impossibility 
of obtaining one. He never formed an opinion of the value of 
the land, but one realtor told him he would list it for $4,000 
per acre. Another said it would be worth $3,000 per acre because 
it would not perk. 

Both Mrs. Poston and her daughter were allowed to testify 
in open court. Both identified the papers executed by Mrs. 
Poston in connection with the Bennett transaction which was 
never consummated and the Morgan-Schultheiss transaction. 
Janice testified that her mother "never agreed to sell the whole 
thing." She further testified that Mr. Morgan w ~ u l d  not dis- 
close the name of the buyer but insisted that her mother sign 
the deed. She said that when they thought the Bennett deal was 
going through, she wrote some more checks which were worth- 
less. They repeatedly told Mr. Morgan they wanted a loan and 
he told them they had a loan. She testified "one of the reasons 
I am taking the position that it was a loan and not a sale of 
the real estate is because my mother and I had been under some 
emotional stress and strain." 

Mrs. Poston testified that on one occasion a minister from 
Greensboro had promised to buy a lot for $6500 and they wrote 
some checks on the strength of that, but when he went and 
looked a t  the property he wanted to buy it all, and she was not 
willing to sell all of it. She testified to several offers, none of 
which materialized, that after the Bennett deal fell through she 
advertised five or seven acres in the New York Times, that Mr. 
Morgan would not tell her the name of the prospective pur- 
chaser but the deal would be similar to the Bennett deal, that 
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she told him she wanted no part of that. She said when he 
called to tell her the papers were ready, she told him she wanted 
a loan. At his suggestion, she went to his office to discuss it. 
She was in a state of complete exhaustion and her eyes were 
blurred. Mr. Morgan told her the paper she signed was a loan. 
She further testified that they were prepared within 30 days 
to pay the entire loan, plus interest to the High Point Bank, 
that  she was graduated from college but did not read the papers 
she signed, and they were not explained to her. Apparently, 
neither Mrs. Poston nor her daughter raise any question with 
respect to the amount of their debts which Mr. Morgan paid, 
but both testified to the fact that  they were in financial dis- 
tress. 

In O'Briant v. Lee, 214 N.C. 723, 200 S.E. 865 (1939), per- 
haps the leading case in this State with respect to this problem, 
the Court, speaking through Barnhill, J. (later C.J.), said 

". . . when i t  does not affirmatively appear on the face of 
the instruments that they were intended as security, and 
such fact cannot be fairly inferred therefrom, the actual 
intent of the parties a t  the time is the controlling criterion 
in determining the true nature and effect of the instru- 
ments; and that, in establishing this intent, the debtor has 
the right to prove by evidence dehors the instruments that  
the transaction was in fact between debtor and creditor 
for  the security of a loan. 

If there was a debt, either antecedent or presently created, 
the instrument must be construed to constitute a mortgage, 
unless a contrary intent clearly appears upon the face of 
the instruments. If this fact does not appear, then the 
continued possession of the property by the grantor; the 
inadequacy of the consideration ; that  the negotiations origi- 
nated out of an application for a loan; the circumstances 
surrounding the transaction ; and the conduct of the parties 
before, at, and after the time of the execution of the in- 
struments are  some of the circumstances to be considered. 

But the contention is here made that  there is no reciprocal 
obligation resting on the grantors to redeem; that  i t  is 
entirely optional with them as to whether they shall exer- 
cise the right to repurchase within the time stipulated; that 
i t  does not appear upon the face of the papers that  there 
is any personal obligation on the part  of the grantors to 



426 COURT OF APPEALS [33 

Trust Co. v. Morgan-Schultheiss and Poston v. Morgan-Schultheiss 

pay the amount of the alleged loan and interest. This is not 
essential. Evidence of the indebtedness is not required to 
be in writing. It may be proven by parol. Furthermore, 
such obligation would only enable the mortgagee to look 
to the mortgagor for any deficiency remaining after the 
application of the proceeds of sale of the premises to the 
payment of the sum secured. In the cases where the ques- 
tion has arisen whether the transaction was one of purchase 
o r  of security and the instruments disclosed a debt in the 
amount of the alleged purchase price and no other sum 
is paid i t  has been held that this fact determines conclu- 
sively the character of the transaction as a mortgage. (Cita- 
tions omitted.)" Id.  a t  732-33, 200 S.E. a t  871-72. 

In  Ferguson v. Blancltal-d, 220 N.C. 1, 16 S.E. 2d 414 
(1941), the plaintiff alleged that a warranty deed and option 
t o  repurchase constituted a security transaction. There plain- 
tiffs' intestate and his wife had given two deeds of trust to 
secure a $20,000 debt to defendant. They defaulted in payment 
and conveyed the land to defendant. As a part  of the transaction, 
an agreement was entered into between them giving plaintiffs' 
intestates the right to repurchase for $22,500, the agreed amount 
of the debt and interest. They were given the right to sell the 
property on or  before 19 June 1929 for $22,500 plus interest and 
taxes and if more than that was realized plaintiff should receive 
90% of the excess, and also the right to sell the timber. The 
two deeds of trust were cancelled. In 1926 they sold a portion 
of the land for $28,740 and received $2,000 in cash and notes 
fo r  the balance secured by a deed of trust on the portion sold. 
Defendant joined in the deed of conveyance and took the notes, 
although there was no allegation that payment was ever 
received on them. Defendant denied that  the transaction consti- 
tuted anything other than a sale with an option to repurchase. 
A receiver was appointed and found facts from which he con- 
cluded that  the transaction constituted a sale and not a mort- 
gage. In  affirming, the Court said: 

"It is true that  when a debtor conveys land to a creditor 
by deed absolute in form and a t  the same time gives a note 
or  otherwise obligates himself to pay the debt, and takes 
from the grantee an agreement to reconvey upon payment 
of the debt, the transaction is a mortgage. Robinson v. 
Willoughby,  65 N.C., 520. But if the agreement leaves i t  
entirely optional with the debtor whether he will pay the 
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debt and redeem the land or not, and does not bind him to 
do so, or continue his obligation to pay, the relationship of 
mortgagor and mortgagee may not be held to continue un- 
less the parties have so intended. The distinction is pointed 
out in O'Brimt v. Lee, 212 N.C., 793, 195 S.E., 15, where 
Connor, J., speaking for the Court, quotes with approval 
from 41 C.J., 325, as follows: 'If i t  is a debt which the 
grantor is bound to pay, which the grantee might collect 
by proper proceedings, and for which the deed to the land 
is to stand as security, the transaction is a mortgage; but 
if i t  is entirely optional with the grantor to pay the money 
and receive a reconveyance, he has not the rights of a 
mortgagor, but only the privilege of repurchasing the prop- 
erty.' And in Pomeroy's Equity Jurisprudence (sec. 1194) 
i t  is said: 'Where land is conveyed by an absolute deed, and 
an  instrument is given back as a part of the same trans- 
ation, not containing the condition ordinarily inserted in 
mortgages, but being an agreement that  the grantee will 
reconvey the premises if the grantor shall pay a certain 
sum of money a t  or before a specified time, the two taken 
together may be what on their face they purport to be-a 
mere sale with a contract of repurchase, or they may con- 
stitute a mortgage.' 

Whether any particular transaction amounts to a mortgage 
or  an option of repurchase depends upon the real intention 
of the parties, as shown on the face of the writings, or  by 
extrinsic evidence, and the distinction seems to be whether 
the debt existing prior to the conveyance is still left sub- 
sisting or  has been entirely discharged or satisfied by the 
conveyance. If no relation whatsoever of debtor and credi- 
tor is left subsisting, the transaction is a sale with contract 
of repurchase, since there is no debt to be secured. Pom- 
eroy's Equity Jurisprudence, sec. 1195." Id. a t  7-8, 16 S.E. 
2d a t  418. 

See also Ricks v. Batchelor, 225 N.C. 8, 33 S.E. 2d 68 (1945). 

In McKinley v. Hinnant, 242 N.C. 245, 87 S.E. 2d 568 
(1955), the Court referred to O'Briant, Ferguso?~, and Ricks, 
supra, for discussion of the applicable principles of law and 
noted that whether the transaction amounts to a mortgage or  
a sale with option to repurchase depends on the real intention 
of the parties, " . . . and the distinction is whether the debt 
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existing prior to the conveyance is still subsisting, o r  has been 
satisfied by the conveyance. If the relation of debtor and credi- 
tor  still continues, equity will regard the transaction as  a method 
of securing a debt-and hence a mortgage." Id. a t  251, 87 S.E. 
2d a t  573. The Court further noted that  if the value of the 
property conveyed is much greater than the consideration for  
the deed, this is a factor tending to show that the transaction 
was intended to be a mortgage. 

Hardy v. Neville, 261 N.C. 454, 135 S.E. 2d 48 (1964), 
presents a fact situation strikingly similar to the case sub judice. 
Plaintiffs instituted an action to have the court declare that  a 
deed and two agreements between the parties established a 
mortgagor-mortgagee relationship between them and to have the 
grantees required to accept payment of the amount due and 
cancel the deed. The land had been sold to defendant Lock, and 
defendants Neville by answer averred that the amount due the 
plaintiffs from the sale had been deposited for them in the 
office of the Clerk of Superior Court. Plaintiffs moved for judg- 
ment on the pleading, but the court did not rule on this motion. 
The parties agreed that the court might find the facts, apply the 
law, and render judgment. At the conclusion of the hearing, 
the court, without finding facts, nonsuited the plaintiffs and 
dismissed the action. Plaintiffs' motion for judgment on the 
pleadings was based on their contention that the allegations of the 
complaint and admission in defendants' answer conclusively 
showed that  the transaction was in fact security for a debt and 
inequity a mortgage. Justice Higgins, writing for a unanimous 
Court, reviewed the averments in the answer. Prior to 1 January 
1961, plaintiffs were heavily indebted and threatened with the 
foreclosure of two deeds of trust on their farm. They applied to 
defendants Neville for financial help. At that time, their in- 
debtedness amounted to $8,736.70. The answer contained an 
itemization of their debts. After extensive discussion and ne- 
gotiations, plaintiffs entered into an agreement with defend- 
ants Neville under which plaintiffs executed a deed to defendants 
Neville conveying certain real estate, and the plaintiffs and 
defendants Neville entered into a "contract in the nature of an  
option" by the terms of which defendants Neville agreed to 
reconvey the property to plaintiffs upon the payment by plain- 
tiffs to them of $8,736.70 plus interest, with all taxes paid on 
the property paid by the Nevilles and all insurance premiums 
advanced by the Nevilles. Plaintiffs were not able to repurchase 
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during the time set, and a second option was given "extending 
the time for payment in order to give the plaintiffs additional 
opportunity to redeem the real estate referred to in this cause." 
This second contract was attached to and made a part of defend- 
ants' answer. I t  provided if plaintiffs were unable to repurchase 
by the time set, the farm would be sold (at public auction after 
advertisement for two weeks in a designated newspaper if the 
parties could not agree on a private sale) and the proceeds over 
and above $8,736.70 plus interest, taxes and insurance would be 
divided equally. 

The Court noted some of the factors to be considered in 
determining whether the transaction constituted a sale or a 
mortgage: whether the relationship of debtor-creditor existed 
and continues to exist after the conveyance; whether the 
grantor is in distress a t  the time of the transaction ; and whether 
the consideration for the conveyance was the value of the land 
or exactly the amount of the advancement by grantees. The 
Court said the defendants' answer made out " . . . a clear case 
of debtor-creditor relationship between the Hardys and the 
Nevilles. The Nevilles held the legal title as  security for their 
debt. The Hardys owned the equity of redemption. Both to- 
gether, but neither alone, could sell and convey a good title to the 
purchaser." Id. a t  458, 135 S.E. 2d a t  51. The Court held that 
the trial court erred in failing to allow plaintiffs' motion for 
judgment on the pleadings. 

[3] When evidence and materials presented to the court on 
the motions for summary judgment are tested against the prin- 
ciples enunciated in the foregoing cases, we think the result 
must be that a genuine issue of material fact was presented. 
There can be no doubt but that Mrs. Poston was in financial dis- 
tress. Nor is i t  controverted that she was desperately attempt- 
ing to secure a loan. The deposition of Mr. Morgan details the 
variou's debts outstanding, and Mrs. Poston's evidence is not 
materially in conflict. Mr. Morgan's deposition revealed that 
the $4,000 fee paid by Mrs. Poston included the fee for title 
search and certification of title to the bank furnishing the 
$60,000 to Morgan-Schultheiss. The deposition of Mr. Morgan 
reveals that the lowest value of the property would be $77,400. 
Evidence for the Postons would indicate a value in excess of 
$150,000. A more serious conflict arises with respect to the 
intent of the parties. Mrs. Poston insists that she thought a 
loan was being arranged and that she never agreed to sell all 
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of her  property. Further, she insists that not until after the 
transaction was concluded and a t  a later date did she learn that 
there could be some question about the true nature of the trans- 
action. While i t  does seem apparent from the record before us 
that, in any event, nothing short of a miracle would be neces- 
sary for Mrs. Poston to raise the money to redeem the property, 
i t  is not the province of the trial court on a summary judgment 
motion nor this Court on appeal to pass on the credibility of 
the evidence. Suffice i t  to say that  we are of the opinion that  
the materials presented a t  the hearing on the motions for sum- 
mary judgment present a question which must be determined by 
a jury. Since the record does not separate the materials and 
evidence presented as  to each case, we must assume that the 
court considered the same evidence and materials and docu- 
ments on each motion, so that  the result would be the same in 
each case, i.e., the motion for  summary judgment in each case 
should have been denied. We are not unaware of the position 
taken by Morgan-Schultheiss that  the oral evidence presented 
by the Postons was inadmissible and the court properly dis- 
regarded it. We think the comment made by Judge Parker in 
Chamdler v. Sav ings  & L0a.n Assoc., 24 N.C. App. 455, 461, 211 
S.E. 2d 484, 489 (1975), is appropriate: 

"In passing, we note that  although Rule 43(e) of the Rules 
of Civil Procedure does permit the court to hear oral testi- 
mony in ruling upon a motion for summary judgment, 
'[tlhis procedure should normally be utilized only if a small 
link of evidence is needed, and not for a long drawn out 
hearing to determine whether there is to be a trial.' 6 
Moore's Federal Practice, 2d Ed., 7 56.02[9], p. 2042. In  
discussing the use of oral testimony a t  a hearing on a mo- 
tion for summary judgment, the same treatise points out 
that  receiving evidence a t  the hearing, a s  distinguished 
from considering supporting affidavits or depositions which 
a re  normally required to be filed before the hearing, 

'may not give the other party a fa i r  opportunity to 
rebut; and this is particularly important in the case 
of the party opposing the motion for summary judg- 
ment. 

'Also the summary judgment procedure is apt  to be 
wasteful and burdensome if the summary judgment 
hearing is a protracted hearing, in effect a trial, to 
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determine that  a trial must be held.' 6 Moore's Federal 
Practice, 2d Ed., lT 56.11 [S], P. 2206." 

While i t  would certainly have been much preferable had Mrs. 
Poston presented her evidence in affidavit form, we think the 
fact that  she was not represented by counsel and obviously fi- 
nancially unable to obtain counsel is a circumstance to  be 
considered and which was considered by the court in admitting 
her evidence. 

[4] With respect to the default judgments entered on the four 
counterclaims of Morgan-Schultheiss in # 76CVS2096 (Poston 
v. Morgan-Schultheiss), plaintiff in that  action, Mrs. Poston, 
contends that  the default judgments were entered after  the 
entire action, including the counterclaims, had been dismissed 
on defendant's motion for summary judgment. Therefore, argues 
Mrs. Poston, an appeal having been taken and not abandoned, 
the court acted without jurisdiction. We cannot agree. The 
complaint and notice of lis pendens in this action were filed 17 
February 1976. Defendant filed its answer on 27 February 
1976. The answer contained four counterclaims. On the same 
day, defendant filed its motion for  summary judgment. The 
motion obviously related only to plaintiff's action, because un- 
der G.S. 1A-1, Rule 56(a) ,  motion for summary judgment on 
the  counterclaims could not have been validly filed until after 
the  expiration of 30 days from the "commencement of the 
action" asserted by the counterclaims. We think i t  abundantly 
clear that  the motion for  summary judgment, filed the same day 
a s  answer setting up counterclaims, was directed only to plain- 
tiff's principal action. Summary judgment may be entered upon 
less than the entire case. See Properties, Im. v. KO-KO Mart, Znc., 
28 N.C. App. 532, 222 S.E. 2d 267, cert. den., 289 N.C. 615, 223 
S.E. 2d 392 (1976) ; Rentals, Znc. v. Rentals, Inc., 26 N.C. App. 
175,215 S.E. 2d 398 (1975) ; Patrick v. Hurdle, 16 N.C. App. 28, 
190 S.E. 2d 871, cert. den., 282 N.C. 304, 192 S.E. 2d 195 (1972). 
Plaintiff a t  all times pertinent to this portion of this litigation 
was represented by competent counsel. We are  of the opinion, 
and so hold, that  the court did have jurisdiction to enter the 
orders of default judgments on 24 May 1976 from which plain- 
tiff appeals, and the orders with respect to the second, third, 
and fowth  counterclaims are  affirmed. 

[S] We reach a different conclusion with respect to the order 
on the first  counterclaim, but for  a different reason. The first  
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counterclaim is entitled "First Counterclaim to Quiet Title." I t  
simply alleges that the transaction complained of was a sale by 
warranty deed of the lands described to defendant, that plain- 
tiff claims an interest adverse to defendant, that  plaintiff's 
claim is valid neither in law nor in fact, that plaintiff's claim 
is adverse to defendant and the notice of lis pendens constitutes 
a cloud on defendant's title, and asks that the cloud be removed 
and defendant declared the owner in fee of the property. This 
amounts to no more than a denial of the allegations in plaintiff's 
complaint. I t  is not in effect a counterclaim and requires no 
answer by plaintiff. Since plaintiff is not required to answer 
the First  Counterclaim, entry of default judgment for failure to 
answer was in error and must be vacated. 

Appellant also appeals from an order dated 30 August 
1976, dismissing her apped. All parties agree that the order 
was entered through mistake. Counsel for Morgan-Schultheiss, 
the movant, states that he was not served with nor provided 
with copies of the various motions and orders extending time 
for  appellant, but that the original court file clearly reveals that 
proper orders were entered upon motions duly made. The order 
dismissing the appeal is vacated. 

From the matters appealed from, we hold as follows: 

In case No. 76CVS1402 (Bank v. Morgan-Schultheiss, et 
al.), the portion of the summary judgment order giving the 
equity of redemption to Morgan-Schultheiss, Inc., is reversed. 
The portion giving Morgan-Schultheiss, Inc., the right to exer- 
cise its equity of redemption and concluding that  no genuine 
issue of material fact existed is stricken. 

In case No. 76CVS2096 (Poston v. Morgan-Schulthaiss, 
Inc.), the order granting defendant's motion for  summary j udg- 
ment is reversed. The default judgment as  to the first counter- 
claim is vacated. The default judgments as to the second, third 
and fourth counterclaims are affirmed. 

In case No. 76CVS2096, the order dismissing the appeal is 
vacated. 

Both cases are remanded for further proceedings in ac- 
cordance with this opinion. 

Judges HEDRICK and ARNOLD concur. 
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STATE O F  NORTH CAROLINA EX REL UTILITIES COMMISSION; 
NORTH CAROLINA NATURAL GAS CORPORATION, APPLICANT; 
AND ALUMINUM COMPANY OF AMERICA, INTERVENOR V. FARM- 
ERS CHEMICAL ASSOCIATION, INC., PETITIONER 

No. 7610UC826 

(Filed 15 June 1977) 

Gas 3 1- supplier's purchase of emergency gas - no use by customer - 
surcharge imposed on customer - error 

The Utilities Commission erred in finding and concluding that  
defendant, a nitrogen fertilizer manufacturer, was served or  bene- 
fited from i ts  gas supplier's purchase of emergency gas and in re- 
quiring that  defendant pay a surcharge to cover the increased cost of 
the emergency gas where the evidence tended to show that  defendant 
never agreed to purchase emergency gas and was willing to shut down 
when i t  had used up its allotment of existing gas, though that  became 
unnecessary when the flow of gas to defendant's supplier unexpectedly 
increased, and defendant in fact never used any of the emergency gas 
purchased by i ts  supplier. 

APPEAL by petitioner, Farmers Chemical Association, Inc. 
from order of the North Carolina Utilities Commission entered 
3 June 1976 in Docket No. G-21, Sub 148. Heard in the Court 
of Appeals 17 February 1977. 

Farmers Chemical Association, Inc. owns a nitrogen fer- 
tilizer manufacturing complex located near Tunis, North Car- 
olina. In i ts  manufacturing process it requires 29,200 Mcf of 
natural gas per day. It has a twenty year contract for  f irm 
natural gas service with its sole supplier, North Carolina Nat- 
ural Gas Corporation. 

Farmers Chemical uses natural gas entirely for "feedstock" 
and "process" purposes, as a raw material that is converted into 
nitrogen fertilizer and as  a super heating fuel to effectuate this 
conversion. 

In recent years, there have been substantial curtailments 
in Transcontinental Gas Pipe Line Corporation's flowing vol- 
umes. Transco allocates gas to its customers, including North 
Carolina Natural Gas on a seasonal basis. The 1975-76 winter 
season ran from 16  November 1975 through 15 April 1976. In 
order to allocate the existing supply of gas, the Utilities Com- 
mission adopted a system of priorities. When a distribution 
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company does not have enough gas available to supply all i ts  
customers, those customers with the highest priorities will be 
supplied and those with the lowest will not. There are twenty 
priority classes, with classes R.l and R.2 having the highest 
priority and class A having the lowest. In the winter of 1975-76 
supplies of natural gas were inadequate and the priority system 
was put into effect. 

On 22 December 1975 North Carolina Natural Gas Corpora- 
tion (NCNG) filed an application with the Commission, in 
which i t  stated that i t  had obtained 1,441,362 Mcf of natural 
gas from Michigan Consolidated Gas Company (Michigan) at 
a cost of $1.89613 per Mcf. This was an emergency purchase 
designed to supplement the supdies of gas which NCNG re- 
ceived from its regular supplier, Transcontinental Gas Pipe Line 
Corporation (Transco). The price of the gas purchased from 
Michigan was higher than that  of the gas which NCNG reg- 
ularly received from Transco. To recover this additional cost, 
NCNG requested permission to impose a surcharge of 24.7$ 
per Mcf on all gas sold to  its customers, except gas used by resi- 
dential customers and gas used for feedstock purposes by Farm- 
ers Chemical Association, Inc. (FCA) . 

In an order dated 6 January 1976, the Commission ap- 
proved NCNG's proposed surcharge, but required NCNG to  
impose i t  on all gas sold to its customers except gas used by 
residential customers. On January 7 NCNG filed tariffs in 
accordance with the Commission's order. The tariffs were 
"effective for billings on or after  January 7, 1976." 

On 2 February 1976 FCA petitioned for reconsideration of 
the Commission's order of 6 January 1976. On 24 March 1976 
the Commission held a hearing on FCA's petition. At the hear- 
ing FCA offered evidence tending to show that  i t  operates a 
manufacturing plant in Tunis. At this plant it uses large quan- 
ties of natural gas, and a substantial portion of this gas is 
used for feedstock purposes-that is, a s  a raw material in the 
manufacture of other products. Because of the nature of its 
manufacturing process, FCA cannot operate without gas, and 
cannot operate when the gas supply is significantly below their 
total requirements. FCA cannot operate a t  a profit when the 
price of gas is a s  high as  that  paid by NCNG to Michigan for  
i ts  emergency purchase. Because of this, FCA would prefer 
to close down rather than use high-priced emergency gas. On 
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6 November 1975 there was a meeting of NCNG and FCA offi- 
cials. NCNG advised FCA that  because of the nationwide gas 
shortage, i ts  regular supplies of gas from Transco had been 
curtailed, and i t  probably would be unable to  supply all of FCA's 
gas requirements for the winter. Since FCA cou'd not signifi- 
cantly reduce its daily use of gas, NCNG and FCA agreed that  
FCA would operate until January 3 and then close down. On 
February 12 FCA would reopen and operate until its available 
gas for the winter was exhausted. NCNG officials mentioned 
the possibility of an emergency gas purchase, and FCA officials 
stated that  they could not afford to use high-priced emergency 
gas and would rather close their plant. On 1 December 1975 
NCNG notified FCA that  i t  had made an emergency purchase 
from Michigan, and on December 8 FCA wrote to NCNG re- 
iterating that  i t  had not desired or  agreed to such a purchase. 
During the winter NCNG received certain additional supplies of 
gas from Transco, in excess of those i t  had expected to receive. 
Because of these additional supplies from Transco and the emer- 
gency purchase from Michigan, NCNG had enough gas to supply 
all of FCA's requirements for  the winter, and FCA did not have 
to  close down a t  any time. In fact, the additional supplies from 
Transco alone were sufficient to supply all of FCA's require- 
ments, and FCA would have been able to operate throughout the 
winter even if there had been no purchase of emergency pas 
from Michigan. FCA offered evidence tending to show that  the 
Utilities Commission had participated in a proceeding before 
the Federal Power Commission, dealing with the prices to  be 
charged fo r  emergency gas purchases. In this proceeding the 
Utilities Commission advocated "rolled-in" pricing. Under the  
system of rolled-in pricing, when a company purchases emer- 
gency gas a t  a cost which is higher than the cost of its regular 
gas supplies, the extra cost of the emergency gas is borne by all 
of the company's customers. 

NCNG offered evidence tending to show that  i t  received 
13,458,000 Mcf of natural gas from Transco in the winter of 
1975-76, and this amount was sufficient to meet all of FCA's 
requirements, without resorting to the emergency gas pur- 
chased from Michigan. However, the emergency gas was neces- 
sary in order to  supply other customers of lower priorities. 

The Commission staff offered in evidence a table showing 
the distribution of natural gas received by NCNG in 1975-76, 
Ex. 3. The table shows that  NCNG received 13,458,000 Mcf 
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from Transco and 1,383,708 Mcf from Michigan, Ex. 3. Of this 
total amount, 1,118,760 Mcf were sold to customers of lower 
priority than FCA; 4,438,400 Mcf were sold to FCA; and 
8,906,413 Mcf were sold to customers of higher priority than 
FCA, Ex. 3. The remaining 378,135 Mcf were used for purposes 
designated in the table as  "Storage (Injection) " and "Company 
Use & Unacc. (2 % ) ," Ex. 3. 

In an  order dated 3 June 1976, the Commission reaffirmed 
i ts  order of 6 January 1976, making the surcharge applicable 
to  all gas sold by NCNG to non-residential customers. 

The Commission made detailed findings of fact, including 
the following : 

"11. At  the levels of supply existing up to  and through 
the first part  of January, 1976, NCNG, under Commis- 
sion priorities for curtailment, curtailed, by the percentages 
shown in Nery's Exhibit 3, all high priority industrial and 
commercial customers. During that  period Farmers Chemi- 
cal continued to operate a t  100% of its requirements. Farm- 
ers Chemical's Tunis plant requires 29,200 mcf per day to 
operate. 

12. At  the time the contract was made, NCNG made 
the only emergency purchase for the winter season 1975-76 
to serve high priority industrial and commercial customers, 
and there are the customers of NCNG which benefited 
from the temporary emergency purchase. 

14. The emergency purchase by NCNG from Michigan 
Consolidated enabled NCNG to serve not only Farmers 
Chemical but industrial and commercial customers in lower 
priorities. 

15. Farmers Chemical received 100% of its natural 
gas requirements from NCNG for the entire 1975-76 winter 
season up to and including the date of this Order. No other 
industrial or  commercial customer of NCNG received 100 0/o 
until January 15, 1976, when several of them did so. 

16. By telegram of December 1, 1975, NCNG notified 
Farmers Chemical of its intent to make an emergency pur- 
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chase of natural gas supply and indicated the approximate 
amount of the surcharge. 

18. The emergency surcharge for all industrial and 
commercial customers of NCNG for this emergency pur- 
chase is approximately 18.5& per mcf. 

19. All industrial and commercial customers of NCNG 
benefited from the emergency purchase by NCNG from 
Michigan Consolidated for the winter season 1975-76." 

The Commission then stated in detail its conclusions, in- 
cluding the following : 

"There is a t  issue in this proceeding and for  deter- 
mination by the Commission the pricing of a short-term 
emergency purchase by NCNG of natural gas. Farmers 
Chemical contends (1) that  i t  should either be exempt from 
the emergency surcharge because of restorations to NCNG 
which occurred sometime after the contract was entered 
for the emergency purchase or (2) that  all customers, in- 
cluding residential customers, should have to pay the emer- 
gency surcharge if Farmers Chemical has to pay for it. 

Farmers Chemical raises certain positions taken by 
the  Commission before the Federal Power Commission and 
contends that  the same should be applicable in this pro- 
ceeding. ?"he efforts of the Commission before the FPC 
were on behalf of all natural gas users in North Carolina 
and especially Farmers Chemical since Farmers Chemical 
was forced to experience curtailment for one month in the 
1974-75 winter season. The efforts of the Commission were 
a n  attempt to obtain the largest possible volumes of natural 
gas supplies for North Carolina users. The proceeding only 
involved settlement purposes, and volumes were the pri- 
mary consideration. The Commission's action in this pro- 
ceeding is not inconsistent with positions taken before the 
FPC. 

The questions before the Commission in this case must 
turn  on the decision of NCNG management a t  the time the 
contract with Michigan Consolidated was entered into some- 
time in late November o r  early December, 1975. 
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Faced with the most critical projected curtailment in 
the history of the company, we conclude that  i t  was prudent 
of the management of NCNG to make the emergency pur- 
chase for  the 1975-76 winter season from Michigan Con- 
solidated. At that time Mr. Wells, Vice President of NCNG, 
indicated that the emergency purchase was made for 
NCNG's high priority industrial and commercial customers 
and that  the time framework for this decision was 'definitely 
crucial.' 

While we do not regard the notice by NCNG to Farm- 
ers Chemical as important to the determination of the 
issues of this proceeding, the Commission observes that by 
telegram of December 1, 1975, NCNG advised Farmers 
Chemical of the possibility of the emergency purchase and 
the approximate amount of the projected surcharge. Farm- 
ers Chemical knew a t  that  time and certainly not later than 
January 8, 1976, when the first billing was received that  
i t  would be receiving volumes from the emergency pur- 
chases. 

In the brief filed by counsel for Farmers Chemical, the 
company indicates on November 6, 1975, i t  'agreed with 
NCNG to  operate on then known volumes of curtailment un- 
til approximately January 3, 1976, and then close' the Tunis 
plant. Farmers Chemical continued to receive natural gas 
supplies throughout the entire 1975-76 winter season and 
should be obligated to pay for those supplies. 

To allow an exemption would be unlawful under G.S. 
5 62-140. 

We recognize that  Farmers Chemical uses natural gas 
for  feedstock purposes and cannot operate its plant a t  
Tunis without natural gas. Farmers Chemical is the only 
customer of NCNG that received 1007h of its plant require- 
ment for the winter season 1975-76 to date and in par- 
ticular during the periods of curtailment from October, 
1975, through January 15, 1976. 

Under the facts of this case, i t  is clear that  residential 
customers would not have been curtailed for any period and, 
therefore, did not benefit directly from the emergency pur- 
chase. It is equally clear that  Fasmers Chemical and all 
other industrial and commercial customers did benefit from 
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the emergency purchase. Accordingly, under the facts of 
this case, we conclude that  i t  is appropriate to approve the 
tariffs filed on January 7, 1976, as just and reasonable and 
to deny the petition of Farmers Chemical for reconsidera- 
tion." 

The Commission therefore ordered : 

"1. That the Petition for Reconsideration filed by 
Farmers Chemical in this proceeding be, and the same 
hereby is, denied. 

2. That the tariffs filed by NCNG on January 7, 1976, 
and heretofore approved by the Commission are approved 
under this Order and affirmed." 

Farmers Chemical Association appealed. 

Sanford,  Cunnon, Adams & McCullough, blj William. H. 
McCullough, H. Hugh Stevens, Jr., and Charles C. Meeker, for  
the petitioner appellant. 

Nor th  Carolina Utilities Conzmission by Commission Attor- 
ney  Edward B. Hipp and Deputy Commission Attorney Mau- 
rice W .  H o m e ,  for the applicant appellee. 

Joyn'er & Ho,wison, by  Henry S .  Manning, Jr., for the inter- 
venor appellee. 

MARTIN, Judge. 

Farmers Chemical assigns as error the action of the 
Commission in finding and concluding that  Farmers Chemical 
was served by or  benefited from NCNG's purchase of emergency 
gas. It contends there is no competent, ma'ierial and substantial 
evidence in view of the entire record as submitted to support 
such findings and conclusions. 

Upon appeal, the authority of the reviewing court to re- 
verse or modify the order of the commission, or  to remand the 
matter to the Commission for further proceedings, is limited to 
that specified in G.S. 62-94, which includes the authority to re- 
verse o r  modify such order on the ground that i t  is unsupported 
by competent, material and substantial evidence or  is arbitrary 
or capricious. When the Commission's findings are supported by 
competent, material and substantial evidence, they are binding 
upon the appellate court. Utilities Comm. v. Telephone Co., 281 
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N.C. 318, 189 S.E. 2d 705 (1972). See Comr. o f  Insurance v. 
Automobile Rate Of f ice ,  30 N.C. App. 427, 227 S.E. 2d 603 
(1976), modified and remanded 292 N.C. 1, 231 S.E. 2d 867 
(1977). 

The Commission found 
6 6  . . . NCNG made the only emergency purchase for the 
winter season 1975-76 to serve high priority industrial and 
commercial customers, and there are the customers of 
NCNG which benefited from the temporary emergency pur- 
chase. . . . All industrial and commercial customers of 
NCNG benefited from the emergency purchase by NCNG 
from Michigan Consolidated for  the winter season 1975-76." 

Among the conclusions reached by the Commission, the follow- 
ing appears: "It is equally clear that  Farmers Chemical and 
all other industrial and commercial customers did benefit from 
the emergency purchase." 

Calvin B. Wells, Vice President with NCNG, recognized 
the restrictive requirement of Farmers Chemical when he testi- 
fied : 

" . . . they cannot operate when the gas supply is signifi- 
cantly below their total requirement, and so we had to 
develop a procedure which would let them operate fo r  a 
certain number of days and given that  amount of gas for 
the whole winter and be down for the other days and yet 
not let them operate so long that  i t  would build up a deficit 
and become an undue risk for the other customers in case 
of a cutback later on by Transco and this is why we estab- 
lished the first date of cutoff as being January 3. . . . At 
the November 6 meeting, i t  was agreed that  the first op- 
erating period for Farmers Chemical would be from No- 
vember 16 to January 3, 1976. That meeting was predicated 
upon then known entitlemewts f r o m  Transco." 

John A. Lawrence, Vice President and General Manager of 
Farmers Chemical, testified : 

"At the time of the November 6 meeting, NCNG's winter 
entitlement was 10,337,000 Mcf. This figure did not include 
emergency volumes. This entitlement represented NCNG's 
winter entitlement as per the Transco Interim Settlement 
Agreement. 
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Based upon such entitlement, NCNG said the Tunis plant 
fo r  the 1975-76 winter season in 0.1 priority could be 
served 2,003,876 Mcf, or 45% of our requirements. On 
the basis of 29,200 Mcf per day, NCNG in terms of days 
of the 1975-76 winter period could serve FCA for 68.6 days 
of the 152-day winter period. 

The agreement as  to how the FCA plant a t  Tunis would 
run from the beginning of the winter period, November 
16, 1975, was that the Tunis plant would be allowed to take 
an  average of 29,200 Mcf per day from November 16, 1975, 
through January 3, 1976. 

If gas consumption a t  the Tunis plant averaged less than 
29,000 Mcf per day, the unused portion of the gas could 
be used to extend the operating period for up to three days 
o r  through January 6, 1976. Assuming no additions to 
Transco's supply and no extra additions to Transco's supply 
and no extra gas was available as a result of a warm win- 
ter, the Tunis plant would be shut down a t  the end of the 
first  winter period, i.e., between January 3 and January 6, 
and would remain down for three weeks. The plant would 
then reopen and run until February 12 or the balance of 
the winter, depending upon availability of gas. I t  was fur- 
ther understood that if Transco made restorations to its gas 
supply prior to January 3, and NCNG had not experienced 
an abnormally cold winter, the first winter period would 
be extended depending upon NCNG's flexibility." 

Thus, the evidence is abundantly clear that Farmers Chem- 
ical was operating between 16 November and 6 January on an 
allotment of gas by NCNG from its (NCNG) known entitle- 
ment from Transco as of 6 November. Emergency gas or in- 
creased entitlement from Transco was unnecessary to enable 
NCNG to supply Farmers Chemical the 2,003,876 Mcf or 45% 
of its winter requirement to be used between 16 November and 
3 January. I t  is true that  Farmers Chemical operated a t  1OOYh 
capacity during this period but it operated on its winter share 
of the known entitlement of NCNG as of 6 November. 

The order of the Commission was content to state that  
Farmers Chemical operated on 1004.h capacity without making 
sufficient findings that would explain its operating procedure. 
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Furthermore, we do not find that during the winter sea- 
son, NCNG was without sufficient flowing gas to  supply Farm- 
ers Chemical with 1010% service. The Commission found that:  

"Transco made restoration of flowing gas volumes to NCNG 
on November 13, 1975, for the 1975-76 winter period in the 
amount of 1,019,000 mcf. This increased somewhat NCNG's 
ability to  serve Farmers Chemical from 45% for winter 
service to 65% for  winter service. On December 10, 1975, 
Transco made another restoration to NCNG for  the 1975-76 
winter season of 608,000 mcf. On January 15, 1976, Transco 
made a further restoration to  NCNG for the 1975-76 winter 
season of 1,494,000 mcf." 

What the Commission overlooked is the fact that  the allotment 
to Farmers of its 45% (2,003,876 mcf) share of the known en- 
titlement of NCNG was sufficient to serve Farmers Chemical 
a t  100% capacity until 3 or 6 January. The 13 November, 10 
December, and 15 January restorations provided NCNG with 
sufficient flowing gas to serve Farmers Chemical its remain- 
ing requirement for the period commencing 6 January until the 
end of the winter season. (29,20'0 Mcf per day times 152 day 
winter season equals 4,438,400 Mcf which is 100% allotment.) 

As we interpret Nery's exhibit 3, the percentages therein 
stated affecting Farmers Chemical relate to the percentages 
available for the winter season, November 16, 1975, to April 
15, 1976. For instance, the 457; relates to the amount Farmers 
Chemical is entitled for the 152 day winter season to be used 
in a 68.8 day period commencing 6 November. The other per- 
centages simply show an extension of the days allowed with 
the restoration and with both the restoration and the emergency 
gas for the period 16 November 1975 to 15 April 1976. 

In its brief the Commission stated, in discussing Nery's 
exhibit 3, a s  follows : 

"This exhibit clearly demonstrates that under the supplies 
as they actually became available, Farmers Chemical would 
have been curtailed 4576 on October 3, 1975; 6576 on No- 
vember 13, 1975 ; greater t h a n  93 76 on December 10, 1975 
and those undisputed circumstances used hindsight.  E v e n  
w i t h  restorntioi.~ of flowing gas, Farmers Chemical and 
other industrial customers were curtailed for  those percent- 
ages. Yet the record clearly shows, and the appellant does 
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not dispute the fact, that  Farmers Chemical continued to 
take 100% of its natural gas requirements throughout the 
winter season." 

Under column October 3, 1975, of Nery's exhibit 3, appears 
the figure of 2,003,876 (45%).  Mr. Wells, testified : 

". . . they [Farmers Chemical] cannot operate when the 
gas supply is significantly below their total requirement, 
and so we had to develop a procedure which would let them 
operate for a certain number of days and given that  amount 
of gas for the whole winter and be down for  the other 
days. . . . At the November 6 meeting, i t  was agreed that  
the first operating period for Farmers Chemical would be 
from November 16 to  January 3, 1976. That meeting was 
predicated upon then known entitleme.i)zta from Transco 
. . . that  used up most of the 69 days supply that  Farmers 
Chemical had coming based on that  supply and short period 
of time, based on that  supply on January 24th and then 
run for a few days and shut down for the rest of the 
winter." 

Thus, the 2,003,876 o r  45% entitlement of Farmers Chemical 
was the winter allotment as  of October 3, 1975, and by agree- 
ment on 6 November was to be used between 16 November and 
3 January, shut down for  three weeks and resume for a few 
days and then shut down for the winter. 

We understand the amounts and percentages reflected in 
Nery's exhibit 3 under the columns November 13, 1975, De- 
cember 10, 1975, and January 15, 1976, were not curtailments 
but merely showed the amounts of increase of entitlement to 
Farmers Chemical by restoration of flowing gas and emergency 
gas and the percentages of entitlement as of those dates for 
the entire winter season. They project the percentages of avail- 
ability as of those dates for  use during the entire winter sea- 
son. 

Mr. Wells further stated: "There were restorations by 
Transco on November 13 and December 10. It is cowect  that  
that  would have extended the operating period." Thus, neither 
restoration of flowing gas nor emergency gas was necessary 
for  Farmers Chemical between 16 November and 3 January. 
The restorations of flowing gas simply extended the operating 
period of Farmers Chemical from 3 January to  the end of the 
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winter season and was sufficient without the emergency gas 
for  the needs of Farmers Chemical. 

We are  unable to agree with the statement of the Commis- 
sion in i ts  brief that : 

"If the emergency purchase had been excluded i t  is obvious 
that  the curtailment for Farmers Chemical and other in- 
dustrial customers would have been substantially deeper a t  
December 10, 1975." 

Whatever effect this had on "other industrial customers" is not 
before us. However, we repeat, a s  of December 10, 1975, Farm- 
ers Chemical was operating on its winter entitlement as  of 6 
November agreement and was not dependent a t  that time upon 
either restoration of flowing gas or emergency gas. It was 
simply using 100% of its 45% winter allotment. 

The fact that  Farmers Chemical was operating on an en- 
titlement which would enable them to operate a t  1010% capacity 
for 68.8 days by agreement with NCNG is further demonstrated 
by a telegram sent to Farmers by Arthur P. Gnam, Jr., Vice 
President Operations of NCNG dated 1 December. In the tele- 
gram Farmers Chemical was notified that  by reason of the 
purchase of emergency gas the new entitlement of the Tunis 
plant "is 3,676,173 mcf or 124 days service a t  29,200 mcf per 
day. . . . 1 9  

The record reveals that Farmers Chemical never agreed to 
purchase emergency gas and were willing to shut down when 
its 45% allotment was exhausted. Had it not been for the 
restoration of the flowing gas they would have had to shut 
down or purchase emergency gas. I t  was the good fortune of 
Farmers Chemical that restoration of flowing gas came in time 
to enable them to continue operations after 3 January. I t  must 
have been apparent to the Commission that  there was no com- 
petent evidence that Farmers Chemical used emergency gas but 
they say that Farmers Chemical benefited from its  purchase. 
The Commission failed to find facts that  support such con- 
clusion. However, the Commission makes the novel assertion 
that  : 

"The questions before the Commission in this case must 
turn on the decision of NCNG management at the time the 
contract with Michigan Consolidated was entered into some- 
time in late November or early December, 1975." 
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The Commission found that  : 

"[Alt the time Mr. Wells, Vice President, of NCNG, indi- 
cated that  the emergency purchase was made for NCNG's 
high priority industrial and commercial customers and that  
the time framework for  this decision was 'definitely cru- 
cial,' " 

The action of Mr. Wells was a business venture that  did not 
obligate a n  unwilling customer to use the gas. Farmers Chemi- 
cal's unwillingness to purchase the emergency gas was made 
clear prior to  its purchase by NCNG. 

While we recognize the obligation of a utility adequately 
to  serve i ts  customers, we are  not aware of a requirement that  
obligates the action taken by NCNG. The Commission correctly 
found as  a fact that  "NCNG has a legal obligation to serve all 
of i t s  customers under the priorities approved by the Commis- 
sion and under available supplies from Transco." Of course, 
NCNG holds a certificate to serve subject area and along with 
that  obligation comes the necessity to purchase a sufficient 
supply of gas to serve them. NCNG's legal obligation must be a 
function of availabilities and priorities. Farmers Chemical was 
under a long term contract with NCNG for  service. It was en- 
titled to its share of flowing gas according t o  its priority. It 
asked for  nothing more. Emergency gas should not have been 
purchased for  Farmers Chemical against its consent. Especially 
is this so when Farmers Chemical is bearing part  of the cost 
of supplying gas to lower priority customers and is  helping to  
subsidize the increased cost to residential customers. The Com- 
mission has failed to  find facts that  demonstrate a benefit to 
Farmers Chemical. 

In our discussion of the evidence we have not undertaken 
to say what weight the Commission should give to  the testimony 
of the various witnesses. We have referred to evidence that, if 
believed by the Commission, would support essential findings 
that  were not made. The credibility of the evidence and the 
weight to be given i t  was for  the determination of the Commis- 
sion. Utili t ies C0m.m. v. Telephone Co., 285 N.C. 671, 208 S.E. 
2d 681 (1974) ; Utilities Comm. v. Power Co., 285 N.C. 398, 
206 S.E. 2d 283 (1974). 
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In addition to those already discussed, the Commission 
made no findings and conclusions on the following important 
issues in the case : 

1. Whether on November 6, 1975 Farmers Chemical and 
NCNG agreed that  appellant would accept its fifty-five 
percent (55 % ) winter curtailment by operating a t  full 
capacity until January 3, 1976, and then closing down 
completely for  various periods thereafter; 

2. Whether the three Transco restorations permitted Farm- 
ers Chemical to operate a t  one hundred percent (100%) 
capacity throughout the 1975-76 winter without resort- 
ing to the use of any emergency gas;  

3. Whether Transco Interim Settlement established prices 
for  emergency gas volumes incrementally and treated 
such gas as being injected last into the pipeline system 
for the period covered by such settlement; 

4. Whether Farmers Chemical put NCNG on notice in No- 
vember and December, 1975 that  i t  did not want any 
emergency gas ; and 

5. Whether residential customers should be excluded from 
paying their share of the emergency surcharge. 

"A failure to  find facts essential to a determination of the 
rights of the parties necessitates a remand to the . . . agency 
charged with that  responsibility." Utilities Convmission v. Menz- 
bership Corporation, 260 N.C. 59, 69, 131 S.E. 2d 865, 871 
(1963). 

Such findings and conclusions are necessary to enable this 
Court to determine whether the Commission had performed the 
duty imposed by statute. The matter is remanded to the Com- 
mission to make necessary findings and conclusions on which 
i t  may base its order. 

Reversed and remanded. 

Judges MORRIS and VAUGHN concur. 
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J E A N E T T E  FINNEGAN ROSS v. GEORGE J A Y  ROSS 

No. 761DC888 

(Filed 15 June 1977) 

1. Rules of Civil Procedure 8 12- motion for  more definite statement - 
discretion of court 

The allowance or denial of a motion for  a more definite state- 
ment rests in  the  sound discretion of the t r ia l  judge, and his ruling 
thereon will not be overturned on appeal absent a showing of abuse of 
discretion. 

2. Rules of Civil Procedure 8 12- motion for  more definite statement - 
when denied 

So long a s  a pleading meets the requirements of G.S. 1A-1, Rule 8, 
and fairly notifies the opposing par ty  of the nature of the claim, a 
motion for  a more definite statement will not be granted. 

3. Divorce and Alimony 8 18.3- alimony pendente Me-  sufficiency of 
complaint 

Plaintiff's complaint seeking alimony pendente lite was sufficient 
to  comply with the notice requirements of G.S. 1A-1, Rule 8, where 
i t  alleged tha t  defendant assaulted and beat her, threatened her physi- 
cally, appropriated her personal assets, forced her t o  abandon the 
home on a specified date, and has since failed to provide for her ;  
therefore, defendant's motion for  a more definite statement was prop- 
erly denied. 

4. Divorce and Alimony 8 18.9- alimony pendente lite - dependent spouse 
- means to  subsist - insufficient evidence 

Plaintiff failed to  introduce evidence from which the court could 
properly conclude tha t  she was the dependent spouse and was without 
sufficient means to subsist during the pendency of the action and the 
court erred in awarding plaintiff alimony pendente lite, where plain- 
tiff's evidence a s  to  her financial condition tended t o  show tha t  she is  
presently employed a s  a sales clerk and earns $72.00 per week; t h a t  
she lives in  a furnished apartment owned by her mother and pays no 
ren t ;  and tha t  she has a car  payment of $122.00. 

APPEAL by defendant from Chaffin, Judge. Order entered 
6 July 1976 in District Court, DARE County. Heard in the Court 
of Appeals 10 May 1977. 

On 4 June 1976, plaintiff instituted this action against de- 
fendant seeking alimony pendente Me, divorce from bed and 
board, a writ of possession of the family business, and attor- 
ney fees. Defendant moved (1) to dismiss the complaint for 
failure to  state a claim upon which relief could be granted and 
(2) for  a more definite statement. A hearing was held, and 
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defendant's motion for a more definite statement was denied. 
Plaintiff then proceeded to introduce evidence as to her claim 
of alimony pendente lite. Defendant offered no evidence. Judge 
Chaffin entered an order which found facts and provided as 
follows : 

"1. That the plaintiff, Jeanette Finnegan Ross, and the 
defendant were married on December 18, 1970; that she 
is a resident of Buxton, North Carolina, and that defend- 
ant is also a resident of Buxton, North Carolina, having 
lived there since 1973. 

That the plaintiff owns jointly with the defendant a busi- 
ness in Buxton known as 'Jiminy Cricket's Sub Shop' on 
property leased by them as husband and wife from Junior 
Ray Rood and Mary Alethia Rood. That the business was 
financed by funds arranged by her, to wit: In November, 
1972, $2,000.00 borrowed by the plaintiff through her 
mother, Janet G. Finnegan, from Virginia National Bank 
and used to pay existing family debts of both plaintiff and 
defendant in order to clear their credit for the forthcoming 
business venture; in January, 1973, $2,500.00 borrowed 
from her school teacher credit union (Princess Ann-Vir- 
ginia Beach Credit Union), the funds to be applied to the 
building contractor renovating the existing building under 
general building plans drawn by the drafting instructor a t  
her high school. This note was also signed by plaintiff's 
mother, Janet G. Finnegan, as the defendant was unem- 
ployed a t  the time; in February, 1974, $2,000.00 withdrawn 
by plaintiff from her school teacher retirement fund; and 
$10,000.00 borrowed from Miss Helen Muriel Travis. All 
these funds were used to purchase restaurant equipment, 
stock, and to renovate the existing building on the leased 
premises, or otherwise arrange for the opening of the busi- 
ness known as 'Jiminy Cricket's Sub Shop.' That defendant 
did not contribute any money toward the business, and 
plaintiff has never been repaid any of the money advanced 
by her. 

That the plaintiff learned the sub shop business in March, 
1972 by working part-time in the Zero Sub Shop, Little 
Sicily's Restaurant, and Jimmy's Pizza House, all restau- 
rants in Virginia Beach, and thereafter she instructed de- 
fendant concerning the operation of Jiminy Cricket's Sub 
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Shop. Plaintiff said the business was started in June, 1973, 
and that she worked in the business during the summer of 
1973 and 1974. 

And that during this time she lived with defendant as hus- 
band and wife in the downstairs apartment of a house rent 
free which was owned by her mother in Buxton ; that plain- 
tiff's brother, Michael Finnegan, lived in the upstairs apart- 
ment. 

That domestic difficulties with defendant first began dur- 
ing the winter of 1972 while the parties were living in 
Virginia Beach, Virginia, when defendant in a violent rage 
assaulted and beat her, that he threw her through the 
opening between the kitchen and living room of their home, 
knocked her down and beat her on the back with his fist; 
that this assault occurred during an argument over defend- 
ant quitting his job as a salesman with Eastern Auto Com- 
pany in order to be free during the hunting season and 
that each time defendant quit his job he remained unem- 
ployed for 3-4 months during which time plaintiff sup- 
ported the family from her school teacher's salary. 

That on another occasion during the winter of 1972, also 
in Virginia Beach, defendant again assaulted her by 'bang- 
ing' her against the wall in the hallway of their home and 
on this occasion defendant had his hands around her throat 
with his thumbs pressed under her chin; that she weighed 
108 pounds and was 5 feet 3 inches tall, that defendant 
weighed 240 pounds and was 6 feet 7 inches tall; and that 
defendant had a violent and uncontrollable temper. 

That defendant continued to abuse and assault her, both 
physically and by abusive language, after they moved to 
Buxton and opened 'Jiminy Cricket's Sub Shop'; that dur- 
ing the summer of 1973 while in a fit of temper the de- 
fendant pushed her against a door of their apartment and 
injured her back; that a t  Christmastime in 1973 while 
visiting his parents in Edenton, N. C. the defendant in a 
fit of temper kicked her from their bed in his parents' 
home and forced her to sleep on the floor. She said the de- 
fendant cursed her frequently calling her a 'whore,' 'slut,' 
and a 'bitch,' and that she was 'ugly' and 'old'; and that 
defendant committed these verbal abuses against her both 
in their apartment and in the presence of others in Jiminy 
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Cricket's Sub Shop. That in the spring of 1975 defendant 
again assaulted her by kicking her while in a theatre in 
Military Circle Mall. That on occasions these assaults left 
bruises on the upper part  of her arms. That defendant 
threatened to break the legs of her brother Michael Finne- 
gan, if she exposed him for mistreating her, and also to 
have her father and her uncle 'taken care of.' That the 
defendant continued to abuse her in this manner and forced 
her t o  leave their home and business on May 22, 1975. 

That defendant promised to pay her for her support and 
maintenance in the way of alimony the sum of $100.00 each 
week during those months Jiminy Cricket's Sub Shop was 
open and $200.00 each month when the business was not 
open and that  he also promised to  make payments of 
$122.00 per month on the 1974 Cutlass Oldsmobile owned 
by plaintiff. 

That defendant made payments of $100.00 per week to her 
from June 1, 1975 through September 1975, and that he 
has failed and refused to make further payments for main- 
tenance and support since that  date, except $60.00 in De- 
cember, 1975, even though she had requested money from 
the defendant for her  maintenance and support because 
she was unable to work because of her poor health. She 
further testified that  defendant had secretly attempted to 
have her automobile repossessed. 

That the plaintiff had signed a contract to teach school 
during the 1976 school year, but was forced to resign after  
teaching only one month because of her poor health and 
ulcers; that  since that  time she had worked only part- 
time as a substitute teacher and had also worked in a 
restaurant. That a t  present she was working as a sales 
clerk in a gift shop in Buxton earning $2.00 per hour for  
36 hours each week. Plaintiff said she last requested finan- 
cial assistance from defendant a t  Christmastime in 1975 
and that he gave her $60.00; that  a t  that  time she had no 
money and was without a job. Plaintiff testified that she 
knew the business during the season had a net weekly in- 
come of approximately $700.00 per week, which profit the 
defendant was keeping for himself and that  the defendant 
had refused to give her  an accounting. 



1 N.C.App.1 COURT OF APPEALS 451 

Ross v. Ross I -- 

That defendant had refused to permit her to return to work 
in Jiminy Cricket's Sub Shop. 

2. Michael Finnegan testified that  he is the brother of the 
plaintiff and that  he occupied the upstairs apartment of 
his mother's house in Buxton when plaintiff and defendant 
lived in the downstairs apartment; that  he knew that the 
plaintiff and defendant occupied the downstairs apartment 
and knew their voices; he testified that  he had heard the 
defendant call plaintiff a 'whore,' 'slut' and 'bitch' and that  
he had seen bruises on the upper part  of her arms. He fur- 
ther testified that  he had worked a t  Jiminy Cricket's Sub 
Shop more than one year after the business opened and 
he  had seen the defendant drive plaintiff from the business 
shouting to  her to  'get out.' He further testified defendant 
had a violent temper and on one occasion t h a t  defendant 
had physically attacked her. 

3. Charles Lloyd Gray testified that  he is  a resident of 
Buxton and is employed by Cape Hatteras Electric Supply 
Company in charge of sales and service of a i r  conditioning 
and refrigeration equipment. That he has known the de- 
fendant since 1973 and knows that  he has a violent temper; 
that  he has witnessed violent displays of temper by defend- 
an t  a t  employees of Jiminy Cricket's Sub Shop and that  
during the summer of 1973 heard defendant curse the plain- 
tiff in Jiminy Cricket's Sub Shop, call her a 'bitch' and 
order her  to 'get out' of the shop. That during the summer 
of 1974 he  heard defendant again curse plaintiff and call 
her a 'bitch,' and this occurred during an argument in the 
apartment occupied by plaintiff and defendant and the wit- 
ness did not know what the argument was about. That dur- 
ing the fall of 1974 he witnessed another display of violent 
temper by defendant concerning the repossession of house 
furniture loaned to plaintiff and defendant by the father 
of the witness and that  on this occasion defendant cursed 
both the witness and the father of the witness. That as re- 
cently a s  three weeks ago he heard defendant curse one of 
the employees of Jiminy Cricket's Sub Shop. 

4. Helen Muriel Travis testified that  she is a resident of 
Virginia Beach and that  she had loaned $10,000.00 towards 
the establishment of Jiminy Cricket's Sub Shop. That she 
had loaned the money because of her interest in the plain- 
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tiff and Michael Finnegan and that plaintiff and defend- 
ant had signed the promissory note. 

5. Janet G. Finnegan testified that she is a resident of 
Virginia Beach and mother of the plaintiff; that she had 
personal knowledge concerning the financing of Jiminy 
Cricket's Sub Shop and that the source of the funds testi- 
fied by plaintiff was true. 

6. That the defendant did not testify or offer any evidence. 

7. That upon the aforegoing facts, THE COURT MAKES THE 
FOLLOWING CONCLUSIONS OF LAW: 

A. That the plaintiff is the dependent spouse within the 
meaning of NCGS 50-16.1 (3 ) ,  who is actually substantially 
dependent upon the defendant for her maintenance and 
support or is substantially in need of maintenance and 
support from the defendant and the defendant is the sup- 
porting spouse within the meaning of NCGS 50-16.1 (4). 

B. That during the marriage, the pIaintiff has been a faith- 
ful and dutiful wife of the defendant and contributed of 
her time, energy and earnings to the defendant. 

C. That the marital difficulties between the parties for 
the reasons hereinafter alleged were without fault or provo- 
cation on the part of the plaintiff. 

D. That the plaintiff, as  the dependent spouse, is entitled 
to alimony and other relief, due to the actions and conduct 
of the defendant to the plaintiff, which actions were with- 
out fault of provocation on the part of the plaintiff in that 
prior to the institution of this action, the defendant, by 
cruel and barbarous treatment, has endangered the life of 
the plaintiff; the defendant has offered such indignities 
to the person of the plaintiff as to render her condition 
intolerable and life burdensome; the defendant has wilfully 
failed to provide the plaintiff with necessary subsistence 
according to his means and conditions so as to render the 
condition of the plaintiff intolerable and life of the plain- 
tiff burdensome and the defendant is guilty of abandon- 
ment of the plaintiff. 

E. That the defendant is an able-bodied man, in good 
health and physical condition, earning or capable of earning 
a substantial income. 



N.C.App.1 COURT O F  APPEALS 453 

Ross v. Ross 

F. That the defendant is a large man and that  the plain- 
tiff is a small woman and the defendant on occasions is a 
man of violent temper and by his actions and conduct has 
placed the plaintiff in fear of her welfare, health and 
safety. 

G. That the plaintiff, as the dependent spouse, is without 
funds o r  sufficient means to subsist during the prosecution 
of this action or  to pay counsel fees in the prosecution of 
her action. 

H. That the defendant is capable of making the alimony 
pendente lite payments as required. 

I. That the plaintiff is entitled to the relief requested on 
the grounds alleged in the complaint and the evidence 
offered appears to be sufficient to  entitle the plaintiff to 
the relief sought and the plaintiff was and is in substantial 
need of alimony pendente lite for her support and main- 
tenance from the defendant. 

J. That the plaintiff does not have sufficient means to sup- 
port and maintain herself pending the trial of this action 
o r  to  pay attorneys fees to prosecute said action on her 
behalf. 

K. That the plaintiff, a s  the dependent spouse, has not 
sufficient means whereupon to subsist during the prosecu- 
tion of the suit and to  defray the necessary expenses 
thereof. 

L. That the dependent spouse is entitled to the relief de- 
manded in the action in which the application pendente 
lite is made. 

M. That the writ of possession prayed for in the complaint 
does not apply under the existing facts and circumstances 
and applicable law. 

Based on the aforegoing Facts and Conclusions of Law, 
IT IS NOW, THEREFORE, ORDERED, AIYJUDGED AND DECREED: 

1. That the defendant pay to the plaintiff in the way of 
alimony pendente lite the sum of $100.00 per week through 
the Office of the Clerk of Superior Court, commencing on 
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Friday, July 9, 1976 pending the trial of this case on i ts  
merits or  until further orders of the Court; 

2. That the defendant pay to the plaintiff's attorneys, Rus- 
sell E. Twiford and Wallace R. Gray, a reasonable attor- 
neys' fee in the sum of $350.00 for  professional services 
rendered to date, said amount to be paid through the 
Office of the Clerk of Superior Court, within 30 days from 
date and costs of this action to be taxed by the Court; 

4. That this matter be subject to further orders of the 
Court pending trial of this case on its merits." 

Defendant appeals from this order. Other relevant facts 
a re  set out in the opinion below. 

Twiford, Seawell, Trimpi and Thompson, by Russell E. 
Twiford and Wallace R. Gray, for. plaintiff appellee. 

LeRoy, Wells, Shaw, Hornthal, Riley and Shearin, P.A., 
by Roy A. Archbelt, Jr.,  for  defendant appellant. 

MORRIS, Judge. 

[I] By his initial assignment of error, defendant contends 
that  the trial judge erred in denying his motion for a more 
definite statement. Of course, the grant or denial of a motion 
for a more definite statement rests in the sound discretion of 
the trial judge, Mitchell v. E-Z Way Toaoew, Zm., 269 F. 2d 
126 (5th Cir. 1959), and his ruling thereon will not be over- 
turned on appeal absent a showing of abuse of discretion. 

[a Rule 12(e)  provides that  a motion for a more definite 
statement i s  proper only when ". . . a pleading to which a 
responsive pleading is permitted is so vague or ambiguous that 
a party cannot reasonably be required to frame a responsive 
pleading . . ." The motion is the most purely dilatory of all 
the motions available under the Rules of Civil Procedure. Myers 
& Humphreys, Pleadings & Motions, 5 Wake Forest Intra. L. 
Rev. 78 (1969). It is not favored by the courts and is sparingly 
granted because pleadings may be brief and lacking in factual 
detail, and because of the extensive discovery devices available 
to the movant. Shuford, N. C. Civil Practice & Procedure, 
$ 12-14, p. 111 (1975). So long as the pleading meets the re- 
quirements of Rule 8 and fairly notifies the opposing party of 
the nature of the claim, a motion for a more definite statement 
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will not be granted. 1A Baron & Holtzoff, Federal Practice & 
Procedure, 362, p. 413 (1960) ; 2A Moore's Federal Practice, 
5 12.18, p. 2389 (1975), and cases cited therein. 

[3] Defendant argues that  the complaint failed adequately 
to notify him of the "transactions, occurrences, or series of 
transactions or  occurrences intended to be proved" as required 
by Rule 8 ( a )  ( I ) ,  North Carolina Rules of Civil Procedure. We 
cannot agree. The complaint alleged in pertinent part :  

"VII. That during their marriage, without fault o r  provo- 
cation on the part  of the plaintiff, the defendant offered 
such indignities to the person of the plaintiff, the dependent 
spouse, a s  to render her condition intolerable and life 
burdensome; that  the defendant, by cruel and barbarous 
treatment endangered the life of the plaintiff; that  the de- 
fendant abandoned the plaintiff by abusive treatment; as- 
saulted and beat the plaintiff; cursed and used vulgar 
language toward the plaintiff; threatened her physical 
safety; took her personal assets and maliciously turned the 
plaintiff out of doors or forced her to abandon their home 
on May 22, 1975. 

VIII. That the defendant is a large man, possesses a violent 
temper and when aroused has assaulted and struck the 
plaintiff, a s  a result of which the plaintiff is in fear  of 
her safety and well-being. 

IX. That the defendant is an able-bodied man, in good 
health and physical condition and capable of earning a sub- 
stantial income, 31 years of age, and since May 22, 1975 
has wilfully failed to  provide for  the plaintiff with neces- 
sary subsistence according to his means and conditions so 
as to render the condition of the plaintiff intolerable and 
life of the plaintiff burdensome. That the defendant is 
guilty of constructive abandonment of the plaintiff." 

The case of Mawzing v. Mu,nni?ig, 20 N.C. App. 149, 201 
S.E. 2d 46 (1973), upon which defendant relies, involved a 
complaint which is clearly distinguishable from the one in the 
present case. In Manning,  the plaintiff wife's complaint em- 
ployed the exact language of G.S. 50-16.2 and alleged only that  
the defendant husband treated her cruelly and offered indigni- 
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ties to her person. This Court held the pleading to  be insuffi- 
cient, stating that 

". . . [the complaint] does not mention any specific act 
of cruelty or  indignity committed by the defendant. I t  does 
not even indicate in what way defendant was cruel to plain- 
tiff or  offered her indignities. For  all the complaint shows, 
the alleged cruelty and alleged indignities may consist of 
nothing more than occasional nagging of the plaintiff or 
pounding on a table. Such a complaint does not give de- 
fendant fa i r  notice of plaintiff's claim. It is merely an  
'assertion of a grievance,' (North Carolina Rules of Civil 
Procedure, Rule 8, Comment ( a )  (3) ), and i t  does not com- 
ply with Rule 8(a)." Id. a t  155, 201 S.E. 2d a t  50. 

In the present case, however, plaintiff alleged that  defend- 
an t  assaulted and beat h e r ;  that  he cursed and used vulgar 
language toward her ;  that  he threatened her physically; that  
he appropriated her personal assets; and that he forced her to 
abandon the home on 22 May 1975 and has since failed to pro- 
vide for her. We believe, and so hold, that plaintiff's allegations 
were sufficient to comply with the notice requirements of Rule 
8. E.g., Brewer v. Harris, 279 N.C. 288, 182 S.E. 2d 345 (1971) ; 
Sutton v. D u h ,  277 N.C. 94, 176 S.E. 2d 161 (1970) ; Roberts 
v. Whitley, 17 N.C. App. 554, 195 S.E. 2d 62 (1973). Defend- 
ant's remedy for  any additional facts consisted of the utilization 
of discovery and was not a Rule 12(e)  motion for a more 
definite statement. This assignment is overruled. 

[4] Defendant's sixth assignment of error relates to the trial 
judge's conclusions of law. He particularly objects to  Conclusion 
"A" in which the judge found that  plaintiff was the dependent 
spouse within G.S. 50-16.1 (3) and that  defendant was the s u p  
porting spouse within G.S. 50-16.1 (4) .  Defendant contends that  
the evidence was insufficient to support this conclusion and the 
subsequent conclusions based thereon. We are  constrained to  
agree. 

G.S. 50-16.3 provides that  in order to obtain alimony 
pendente lite, the applicant must be (1) a dependent spouse, 
(2) entitled to the relief demanded in the action, and (3) with- 
out sufficient means whereon to subsist during the prosecution 
or  defense of the suit and to defray the necessary expenses 
thereof. Hogwe v. Hogue, 20 N.C. App. 583, 202 S.E. 2d 327 
(1974). The facts required by the statutes must be alleged and 
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proved before the order of alimony pendente lite is properly 
entered. Guy v. Guzj, 27 N.C. App. 343, 219 S.E. 2d 291 (1975). 

Plaintiff's evidence as to her financial condition tended 
to show that she is presently employed as a sales clerk in a gift 
shop and earns approximately $72 per week; that she lives in 
a furnished apartment owned by her mother and pays no rent; 
and that she has a car payment of $122. 

Assuming, arguendo, that plaintiff has established that she 
is entitled to a divorce a mensa e t  lhoro, she failed to introduce 
evidence from which the judge could conclude, as he did, that 
she was the dependent spouse and was without sufficient means 
to subsist during the pendency of the action and defray its ex- 
penses. In Cabc v. Cube, 20 N.C. App. 273, 201 S.E. 2d 203 
(1973), this Court held that the mere showing of some of the 
wife's expenses does not necessarily establish that she is a de- 
pendent spouse. Brock, C.J., writing for the Court, stated: 

"It seems obvious that she has other monthly expenses but 
the court is not permitted to speculate, as  to the amount. 
The courts are not blind to the fact that day to day living 
is expensive, but each person's situation is different. Each 
case presents different circumstances and the burden is 
upon the applicant for alimony, or alimony pendente lite, to 
offer evidence to establish the need in each case." 20 N.C. 
App. a t  275, 201 S.E. 2d a t  204-05. 

Because plaintiff failed to carry her burden in the present 
case, it was error for the trial judge to enter an award for ali- 
mony pendente lite. Consequently, it was likewise error to make 
an award of counsel fees. Newsome v. Newsorne, 22 N.C. App. 
651, 207 S.E. 2d 355 (1974) ; Manning v. Man?bing, supra. 

In view of our ruling, we do not reach defendant's other 
assignment of error. 

Reversed and remanded. 

Judges HEDRICK and ARNOLD concur. 
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NORMAN V. SWENSON v. ALL AMERICAN ASSURANCE COMPANY 

No. 7626SC903 

(Filed 15 June 1977) 

1. Corporations 5 3.1- meeting to elect directors - restraining order 
sought - no jurisdiction of court 

Since G.S. 55-71 applies only to contested corporate elections 
af ter  the fact  but the petition in this case sought to restrain the hold- 
ing of a stockholders' meeting for  the election of directors, no proper 
proceeding under the statute was before the trial court, and the court 
therefore had no jurisdiction over respondent o r  the  subject matter  
of the action. 

2. Rules of Civil Procedure § 4- failure to issue summons -no jurisdic- 
tion in  trial court 

The trial court did not acquire jurisdiction over the person of 
respondent or the subject matter  of the  action, though the petition in 
this case which sought to restrain the holding of a stockholders' meet- 
ing for  the election of directors was sufficient to  meet the require- 
ments of a complaint, since no summons was issued a s  required by 
G.S. 1A-1, Rule 4. 

APPEAL by respondent from Falls, Judge .  Order entered 
(out of session) on 29 July 1976, in, Superior Court, MECKLEN- 
sum County. Heard in the Court of Appeals 12 May 1977. 

On 19 July 1976, petitioner, a minority stockholder of re- 
spondent, filed a petition asking for the issuance of a tempo- 
rary  restraining order restraining respondent from holding the 
substitute annual meeting of stockholders called by respondent 
for 21 July 1976. He alleged that  respondent suffered a 
$6,320,000 net loss for  the year ended 31 December 1975 re- 
sulting in a decrease in shareholders' equity; that  respondent 
was placed in rehabilitation by order of the Superior Court on 
4 November 1975, and the rehabilitation was terminated by or- 
der of the court on 7 May 1976; that  on 10 July 1976, petitioner 
received notice of a substitute annual meeting, proxy statement, 
and annual statement; that prior to receipt of this material, pe- 
titioner had no knowledge of the proposed meeting or of the 
proposed nominees for election as  directors; that  the Board of 
Directors had approved "multiple transactions" of respondent 
which resulted in enormous losses to respondent and its share- 
holders; that  the proposed nominees for directors were direc- 
tors when the enormous losses were sustained; that  petitioner, 
with the purpose of soliciting proxies from other minority stock- 
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holders in the hope of placing one or more representatives of 
that  group on the Board of Directors, went to respondent's 
office in Charlotte on 13 July 1976 for the purpose of inspect- 
ing the record of shareholders; that  Mr. Russell E. Walton, 
Senior Vice-president, was out of the office and his secretary 
knew nothing of any record of shareholders, but advised peti- 
tioner that  she would have Mr. Walton call him; that that  after- 
noon Mr. Walton called and advised petitioner that he could see 
the record of shareholders but could not copy or make notes; 
that  the next morning, 14 July 1976, petitioner returned to the 
office and was required to sign a notice limiting him to inspec- 
tion of the records only; that  petitioner proceeded to examine 
the record of more than 5,000 individual shareholders and in- 
formed some of them of the limitation imposed by respondent; 
that  on the afternoon of 14 July 1976, petitioner was informed 
by respondent that he would be allowed to copy and make notes, 
but by that  time the time within which to solicit proxies was 
too limited; on 15 July 1976, he consulted attorneys; that al- 
though petitioner had obtained proxies for 15,928 shares in addi- 
tion to the 1597 shares owned by him, additional proxies 
could be obtained if time were available; that  respondent's re- 
fusal to allow petitioner to copy the shareholder's record was 
wrongful, contrary to law and respondent's by-laws; that be- 
cause of the wrongful conduct petitioner had been denied his 
lawful right to examine the shareholder list and solicit proxies; 
that  the rights and interests of other minority stockholders 
would be irreparably hurt  if the substitute annual meeting is 
held on 21 July 1976. 

No summons was issued or served with the petition, nor 
has summons since been served on respondent. 

On 19 July 1976, the court entered a temporary restraining 
order restraining respondent from holding the substitute annual 
meetirtg on 21 July 1976, and requiring respondent to appear a t  
Superior Court on 28 July 1976 " . . . to show cause, if any 
there be, why Respondent did not keep on file a t  its registered 
office subject to inspection by any shareholder a t  any time dur- 
ing usual business hours its record of shareholders for ten days 
prior to July 21, 1976, why i t  refused to permit Petitioner to 
copy from said record of shareholders, why i t  required him to 
sign a commitment that  his examination of the shareholder rec- 
ord was restricted, and to set another date for holding said 
Substitute Annual Shareholders Meeting". 
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On the date of hearing, 28 July 1976, petitioner filed a sup- 
plemental petition. Based on allegations contained therein, he 
asked the court, in addition to the relief prayed for in the origi- 
nal petition, to declare that  the proxy statement of respondent 
contained false and misleading statements, failed to disclose 
information required by law, was a fraud on respondent's share- 
holders and was null and void; that the opening and adjourning 
of a meeting on 21 July 1976 violated the temporary restraining 
order issued on 19 July 1976; to order that a substitute annual 
meeting be held, fixing the date therefor, fixing the record date 
fo r  determining stockholders entitled to vote; that a new notice 
of that  meeting be given with new proxy material; that the new 
proxy materials contain certain specified matter; that respond- 
ent be required to pay the costs of preparing and mailing the 
notices and proxy materials requested by petitioner; and that  
respondent pay reasonable counsel fees. Respondent had had no 
notice of the filing of this supplemental petition and was not 
given a copy thereof until the day of the hearing. 

On the same day, respondent filed a Rule 12(b) motion for  
dismissal on the grounds that  the court had no jurisdiction 
because (1) no summons had ever been issued or served on i t ;  
(2) no civil action had been commenced by petitioner or was 
properly pending before the court; and (3) all questions raised 
were moot, since the 21 July meeting had not been held but only 
adjourned to 31 July 1976. 

Respondent, on the same day, also filed a motion that  
counsel fo r  petitioner be disqualified from representing the 
petitioner because said counsel had represented respondent from 
30 July 1975 through 30 June 1976 and had been paid by re- 
spondent $145,603.02 in legal fees. (An additional statement of 
$10,863.27 for  services had not been paid because i t  was in 
dispute.) Respondent further alleged that  counsel for petitioner 
had been privy to all types of corporate information and the 
present temporary injunction obtained by counsel for petitioner 
directly involves matters relating to the company during the 
period petitioner's counsel represented respondent. 

After filing these motions, respondent filed its "Response 
to Temporary Restraining Order and Notice of Hearing". 

The evidence introduced a t  the hearing consisted of peti- 
tioner's original petition, petitioner's supplemental petition, 
respondent's response to the temporary restraining order and 
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notice of hearing, and respondent's affidavit. The court heard 
argument of counsel for  the parties and entered its order filed 
29 July 1976 in which i t  found facts and made conclusions of 
law. Based thereon, i t  denied respondent's motion to dismiss; 
denied its motion to  disqualify petitioner's counsel, dissolved the 
temporary restraining order; ordered respondent to hold its 
substituted annual meeting on 15 September 1976; set 15 Au- 
gust 1976 as the record date for shareholders' entitlement to 
vote ; required notice of the meeting to be mailed to shareholders 
no less than 15 days prior to 15 September 1976; directed re- 
spondent to include with the notice and its proxy material the 
proxy material to be prepared by petitioner and to pay all ex- 
penses of the printing and mailing thereof; and directed re- 
spondent to cause to be prepared and keep on file a t  its 
Charlotte office a record of its shareholders available for  in- 
spection by the shareholders as  required by law. 

Respondent appealed from this order. 

Cansler, Lockhart, Parker 62 Young, P.A., by  Thomas Ashe 
Lockhart, Joe C. Young, and Winford R. Deaton, Jr., for  peti- 
tioner appellee. 

Stern, Rendlemun, Isaucson &? Klepfer, by  Robert 0. Klep- 
fer, Jr., and Arthur  A. Vreeland, for  respondent appel1an.t. 

MORRIS, Judge. 

By i ts  assignments of error one through eight, sixteen and 
seventeen, respondent challenges the jurisdiction of the court 
over the subject matter of the litigation and the person of re- 
spondent. Since this, without question, is the threshold issue 
arising on this appeal, we shall first address it. 

The court found that  " ( t )  his is a summary proceeding filed 
by Petitioner Norman V. Swenson pursuant to the provisions 
of North Carolina General Statutes 55-71, to determine a con- 
troversy with respect to the election of directors a t  Respond- 
ent's Substitute Annual Meeting proposed to be held on July 
21, 1976, and an  application to this Court to order a substitute 
meeting to be held as and for the annual meeting of Respond- 
ent's shareholders pursuant to provisions of North Carolina 
General Statutes 55-61 (b) .  . . . ,, 
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G.S. 55-71 is entitled "Proceeding to determine validity of 
election or  appointment of directors or officers". Portions perti- 
nent to  this appeal are :  

" (a)  Any shareholder or  director of a domestic corporation 
may commence a summary proceeding in the superior court 
to determine any controversy with respect to any election 
or  appointment of any director or officer of such 
corporation. . . . 

(c) The proceeding shall be commenced by filing a verified 
petition in the superior court directed to the resident judge 
or  any judge holding court in the district. 

(d) The petition shall include: 

(1) The name of the county and court in which the 
proceeding is brought, and the title to the proceeding, 
which shall include as respondents the corporation, 
t h e  person o r  persons whose  purported election o r  
appo in tmen t  is questioned,  and  a n y  person other  t h a n  
t h e  peti t ioner,  w h o m  t h e  p e t i t h e r  alleges t o  have  
been  elected o r  appointed.  

(2) A plain and concise statement of the facts consti- 
tuting the grounds for contesting the validity of the 
election or  appointment, and a prayer for the relief 
sought. 

(e) . . . No summons shall be necessary, but a copy of the 
notice and petition shall be served upon each respondent a t  
least 10 days prior to the hearing. . . . 

( f )  Upon or after the filing of the petition and issuance 
of the notice the judge may, upon application, issue an  
interlocutory order res training t h e  di,jaectors 07, o f f i c e r s  
w h o s e  election o r  appo in tmen t  i s  challenged f r o m  a,cting, 
and  m a y  m a k e  s u c h  o ther  order  a s  h e  m a y  d e e m  proper 
w i t h  respect  t o  t h e  d irectors  o r  o f f i c e r s  w h o  sha.11 hold t h e  
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contested o f f i ces  pending the  determinat.ion o f  the  mat ter  
in controversy.  

(h) Upon completion of the hearing the judge, in determin- 
ing the matter, may: 

( 1 )  Declare the  result  of the  election or appointment 
in controversy; 

(2) Order a n e w  election or  appointment and include 
in sm12 order provisions w i t h  respect t o  the  directors 
or of f icers  w h o  shall hold the  contested o f f i ces  unt i l  
a n e w  election i s  held or appointment is made; 

(3) Determine the respective voting rights of share- 
holders and of persons claiming to own shares. . . . 9 9 

(Emphasis supplied.) 

[I] Appellee contends that  this action properly was brought 
under this statute without the necessity for the issuance of a 
summons. It is true that  the statute provides that  no summons 
shall be necessary but the petition shall be served on the re- 
spondents. However, the statute is remedial in character, Th,omas 
v. Baker ,  227 N.C. 226, 41 S.E. 2d 842 (1947), and is applicable 
only if its provisions apply to the remedy sought. Here, the 
petition seeks to restrain the holding of a stockholders' meeting 
fo r  the election of directors. The statute provides a method of 
leaving a corporation in status quo so the corporate business can 
be continued while the validity of an election already held is 
determined. The wording of the statute clearly indicates that  
i t  applies only to contested elections after  the fact and not to 
prospective meetings for the holding of election. The court is 
given the power to restrain the  o f f i c e r s  whose election i s  chal- 
lenge$ f r o m  acting or  to enter other orders with respect to the 
officers o r  directors who shall l ~ o l d  the  contested o f f i ces  pending 
the determination of the controversy. After hearing, the court 
may declare the  result  o f  the  election, or  order a new election 
making provisions with respect to those holding the contested 
offices pending the election and 'determining the rights of 
shareholders a t  the new election. The statute in its entirety is 
directed at determining rights and duties resulting from an  
election held which is contested as  to its validity. We fail to see 
how i t  has any applicability as to the situation in the present 
case. There is no person named the validity of whose election 
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petitioner challenged, nor could there have been because no 
election had been held which petitioner could challenge. 

Petitioner further argues that  if a proper proceeding un- 
der G.S. 55-71 was not before the court on the original petition, 
the supplemental petition alone was a proper application to the 
court under G.S. 55-61 to  sustain the relief granted. This statute 
provides that  if the scheduled annual meeting of stockholders 
is not held, a substitute annual meeting may be called, or the 
judge of the superior court of the county where the corporation 
has its registered office may, upon the application of any share- 
holder, order a substitute annual meeting to be held. Here, the 
corporation had called a substitute annual meeting. It was this 
meeting which petitioner sought to have restrained. Even if 
this statute were applicable, and we cannot perceive that  i t  is, i t  
would avail petitioner nothing. Respondents had no notice what- 
ever of the supplemental petition until the day of the hearing. 

Since we have held that  no proper proceeding under G.S. 
55-71 was before the court, the real question presented by this 
appeal is whether there was a civil action pending in which the 
court acquired jurisdiction to enter an order granting any relief. 
Freight Carriers v. Teamsters Local, 11 N.C. App. 159, 180 
S.E. 2d 461, cert. den,., 278 N.C. 701, 181 S.E. 2d 601 (1971), 
is analogous and furnishes guidance. In that  case the trial 
court issued a temporary restraining order upon the affidavit of 
an  officer of plaintiff. No complaint was filed and no summons 
issued. Successive orders were entered, including show cause 
orders and orders holding indivduals members of defendant in 
contempt. The plaintiff contended that, by virtue of G.S. 1A-1, 
Rule 65 (b), a temporary restraining order is given a status 
different than a civil action filed pursuant to G.S. 1A-1, Rule 3, 
and that  a temporary restraining order may be issued upon a n  
affidavit if i t  clearly appears from specific facts set forth in 
the affidavit that  immediate and irreparable injury or loss 
will result to the applicant if the order is not issued. We held 
that  "Rule 3 and Rule 65 (b) must be construed in pari  materia; 
procedure under Rule 65(b)  is permissible only after  an  action 
is commenced as provided by Rule 3." Id. a t  161, 180 S.E. 2d 
a t  463. 

In this State there is but one form of action for  the enforce- 
ment o r  protection of private rights or  for the redress of 
private wrongs. That form of action is, by statute, denominated 
a civil action. G.S. 1A-1, Rule 2. 
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[2] "A civil action is commenced by filing a complaint with 
the court. The clerk shall enter the date of filing on the original 
complaint, and such entry shall be prima facie evidence of the 
date of filing." G.S. 1A-1, Rule 3. This rule also provides fo r  
certain instances when an  action may be commenced by the 
issuance of a summons with the filing of a complaint in 20 days. 
We agree with petitioner that  petition filed herein meets the 
requirements of a complaint. Nevertheless, this avails him noth- 
ing. GS.  1A-1, Rule 4, is clear and unambiguous in its require- 
ment that  "(u)pon the filing of the complaint, summons shall 
be issued forthwith, and in any event within five days . . . 9 ,  

(Emphasis supplied.) It is interesting that  the comment follow- 
ing the statute notes that  " ( t )h is  section contemplates a con- 
tinuance of the present practice of ordinarily having a summons 
issue simultaneously with the filing of the complaint. The five- 
day period was inserted to mark the outer limits of tolerance in 
respect to delay in issuing the summons." "Service of summons, 
unless waived, is a jurisdictional requirement." Kleinfeldt v. 
Shoney's Inc., 257 N.C. 791, 794, 127 S.E. 2d 573, 575 (1962). 

Here, the court acquired no jurisdiction over the person 
of respondent or  the subject matter of the action and hence 
was without authority to  enter any order granting any relief. 

The order must be vacated. 

Reversed and order vacated. 

Judges PARKER and CLARK concur. 

STATE O F  NORTH CAROLINA v. HENRY DALLAS TUTTLE 

No. 7622SC1058 

(Filed 15 June 1977) 

1. Criminal Law 66.10- jailhouse confrontation - in-court identifica- 
tion properly allowed 

Though a one-on-one jailhouse confrontation between defendant 
and a robbery victim was unquestionably suggestive, i t  did not lead 
unfairly to  mistaken identification and the trial court properly allowed 
the  victim to make a n  in-court identification of defendant where the 
evidence tended t o  show that  the victim viewed defendant in daylight 
on two occasions on the day of the robbery and conversed with him 



466 COURT OF APPEALS [33 

Sta te  v. Tuttle 

both times; both encounters lasted three or  four  minutes; the  witness 
observed the robber's features while they were conversing on both 
occasions; the victim's description given to a deputy sheriff was suf- 
ficiently thorough, and defendant made no attempt by cross-examina- 
tion or  otherwise t o  show t h a t  the description given by the victim 
prior to confrontation in the jailhouse was  not a n  accurate description 
of the defendant; a t  the confrontation in the jailhouse the witness 
immediately recognized the defendant a s  the man who had robbed 
him and so informed police officers; and five or six days elapsed 
between the time of the crime and the confrontation. 

2. Criminal Law 102.6- jury argument of district attorney -no preju- 
dice to  defendant 

Defendant was not prejudiced by the t r ia l  court's failure to sus- 
ta in his objection to the district attorney's remark tha t  "if I didn't 
believe this was a case worth trying, I have got the power to  throw 
it  out," since the court on numerous occasions properly admonished 
both the district attorney and the defendant's attorney and gave cura- 
tive instructions to  the  jury. 

3. Criminal Law $? 86.2-defendant's prior convictions - admissibility 
of testimony for  impeachment 

The t r ia l  court did not e r r  in  failing to  sustain objections to  two 
questions asked of defendant on cross-examination about prior con- 
victions, since a criminal defendant who takes the stand may be asked 
about prior convictions for  the purpose of impeachment; moreover, 
defendant was not prejudiced where he testified t h a t  he had been con- 
victed of misdemeanor larceny when he in fact  had pled guilty, since 
a guilty plea is the equivalent of a conviction. 

APPEAL by defendant from Kivett, Judge. Judgment entered 
5 August 1976 in Superior Court, DAVIDSON County. Heard in 
the Court of Appeals 12 May 1977. 

Defendant pled not guilty to common law robbery. 

Prior to trial defendant moved to suppress in-court identifi- 
cation testimony by Howard Leonard, the victim of the alleged 
robbery, and by witnesses John and Emmett Edwards, and also 
testimony to  out-of-court identification of defendant's photo- 
graph. Based upon the testimony of these men and of Deputy 
Lester Bass, the court found the following facts : Around 1 :45 
p.m. on 2 April 1976, a young black male visited Mr. Leonard's 
gas station and grocery store on two occasions. On the first 
occasion, John and Emmett Edwards were also a t  the station 
and saw this person, who purchased two quarts of oil from 
Mr. Leonard. Mr. Leonard conversed with this person, who 
stayed a t  least three or  four minutes. This person returned a 
short time later, told Mr. Leonard he wanted to  purchase some 
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gasoline, followed him inside the store, placed one a rm around 
his neck, threatened him with a tire tool, and robbed him of 
about $150.00. All of these events took place in daylight. 

Two days later Deputy Bass spoke with Mr. Leonard about 
the robbery, and Leonard identified the robber as a young black 
male, height, 5'8'' or  5'9", weight in excess of two hundred 
pounds, chunky build, bushy hair, and driving a bronze or beige 
colored veicle that  appeared to be a Cadillac. Five or six days 
after  the robbery Deputy Bass telephoned Mrs. Leonard and 
asked her to tell her husband to come to the jail to determine 
whether he could identify a person in custody whom the police 
believed to be the robber. This person was the defendant. About 
9:00 p.m. Mr. Leonard arrived a t  the jail, saw a young black 
male sitting in a waiting area, and immediately recognized him 
as the robber. (Deputy Bass testified that  defendant was the 
only black person then sitting in the lobby.) He also identified a 
car in the parking lot as the one used by the robber. 

At  some subsequent time Mr. Leonard and John and Emmett 
Edwards were shown nine photographs. Mr. Leonard stated 
that  number seven was a picture of the man who robbed him, 
and John and Emmett Edwards stated that  number seven was 
a picture of the man they had seen a t  Mr. Leonard's store on 
the day of the robbery. Defendant offered no evidence a t  voir 
dire. Defendant's motions to suppress were denied. 

At  trial the State's evidence tended to show the same as  
set forth above. 

The defendant's evidence tended to show that  on 2 April 
1976 he was unemployed, and from about 7 :00 a.m. to 3 :00 p.m. 
he and his son were at relatives' homes. 

The jury found defendant guilty as charged, and defend- 
an t  appeals from judgment imposing imprisonment. 

Attorney General Edrnisten by  Associate Attorney Claud- 
ette C. Hardaway for  the State. 

J .  Calvin Cunningham for defetzdant appellant. 

CLARK, Judge. 

[I] Defendant f irst  assigns error to the denial of his motion 
to suppress the in-court identifications and the photographic 
identification. 
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The practice by law enforcement officers of showing sus- 
pects singly to persons for the purpose of identification, oft- 
referred to as "the one-on-one confrontation," is usually in 
violation of constitutional due process and has been widely 
criticized. Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 
L.Ed. 2d 1199 (1967) ; State v. Wright, 274 N.C. 84, 161 S.E. 
2d 581 (1968). However, the one-on-one confrontation does 
not render inadmissible the in-court identification if the iden- 
tification had an  origin independent of the illegal confrontation. 
In  State v. McNeil, 277 N.C. 162, 176 S.E. 2d 732 (1970), the 
court ruled admissible the identification testimony of a young 
rape victim where law officers took the defendant to  a public 
school for her to see him. The court pointed out that  a t  the 
time of this confrontation there was abundant evidence against 
the defendant, and that  the school confrontation was for the 
purpose of confirming the identification made by two boys. See 
also State v. Smith, 278 N.C. 476, 180 S.E. 2d 7 (1971) ; State 
v. Gatling, 275 N.C. 625, 170 S.E. 2d 593 (1969) ; State v. Huff- 
man, 7 N.C. App. 92, 171 S.E. 2d 339 (1969). 

When the admissibility of in-court identification is chal- 
lenged on the ground that  i t  is tainted by an out-of-court iden- 
tification made under constitutionally impermissible conditions, 
the trial judge must conduct a voir dire to determine the ad- 
missibility of the evidence and make appropriate findings of 
fact. State v. Bass, 280 N.C. 435, 186 S.E. 2d 384 (1972). If 
the facts found on voir dire are supported by competent evi- 
dence and the conclusions of law are  supported by the findings 
of fact, they are conclusive on appellate courts. State v. Woods, 
286 N.C. 612, 213 S.E. 2d 214 (1975). The test under the due 
process clause as  to  the constitutionality of pretrial identifica- 
tion procedures is whether the totality of circumstances reveals 
pretrial procedures so unnecessarily suggestive and conducive 
to irreparable mistaken identification as to offend fundamental 
standards of decency, fairness, and justice. State v. Henderson, 
285 N.C. 1, 203 S.E. 2d 10 (1974). In order to exclude the in- 
court identification testimony, i t  must appear not merely that  
the pretrial procedures were illegally suggestive and conducive 
to mistaken identification, but also that  such procedures were 
so suggestive and conducive to mistaken identification that any 
in-court identification is irreparably tainted. United States v. 
Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed. 2d 1149 (1967) ; 
cf. State v. Henderson, supra. In Hendwso~t, the court evaluated 
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the reliability of the in-court identification upon the basis of 
factors enumerated in Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 
375, 34 L.Ed. 2d 401 (1972). Those factors are:  (1) the oppor- 
tunity of the witness to view the criminal a t  the time of the 
crime, (2) the witness's degree of attention, (3) the accuracy 
of the witness's prior description of the criminal, (4) the level 
of certainty demonstrated by the witness a t  the confrontation, 
and (5) the length of time between the crime and the confron- 
tation. 

Applying the facts found in the case before us to the Neil 
and Henderson standards we note the following: (1) The wit- 
ness viewed the defendant in daylight on two occasions on the 
day of the robbery and conversed with him both times. The 
first  encounter lasted three or four minutes; the second en- 
counter occurred a short time later and also lasted three or four 
minutes; (2) The witness observed the criminal's features while 
they were conversing on both occasions and on the second occa- 
sion "had nothing to do but look a t  his face" when grabbed by 
the throat;  (3) the description given to Deputy Bass was suffi- 
ciently thorough, and defendant made no attempt by cross- 
examination or otherwise to show that the description given by 
Mr. Leonard prior to the confrontation in the jailhouse was not 
an accurate description of the defendant; (4) At the confronta- 
tion in the jailhouse the witness immediately recognized the 
defendant as  the man who had robbed him and so informed the 
police officers ; (5) Five or six days elapsed between the time of 
the crime and the confrontation. 

The one-on-one jailhouse confrontation was unquestionably 
suggestive, but considering the totality of the circumstances in 
this case we do not find i t  led unfairly to mistaken identifica- 
tion. We conclude that there was competent evidence to support 
the findings of fact, and that the findings of fact support the 
judge's conclusion that the in-court identification was reliable 
and of independent origin. 

Within this same argument, defendant, in disregard of 
North Carolina Rules of Appellate Procedure 10(c) and 
28 (b) (3),  groups two additional assignments involving separate 
principles of law. Defendant contends that  the in-court identifi- 
cation of his vehicle as that  of the robber by Mr. Leonard was 
tainted by the pretrial procedures at the jailhouse. No authority 
is cited to support the application of the rules pertaining to 
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pretrial identification of persons to pretrial identification of 
property, nor is any argument or  reason advanced for  such 
application. We therefore consider this assignment abandoned 
under Rule 28 (b) (3) .  

The final assignment grouped under the first argument is 
that  the judge erred in denying defendant's motion to suppress 
the admission of a group of photographs shown prior to trial 
to Messrs. Leonard and John and Emmett Edwards. The record 
reveals that  these photographs were never offered in evidence 
or  shown to the jury. A new trial will be granted only for 
error which is prejudicial or  harmful. WIzitley v. Richardson, 
267 N.C. 753, 148 S.E. 2d 849 (1966). Even if we were to 
concede error in the judge's denial of defendant's motion to sup- 
press, which we do not, we fail to see how such error could 
have prejudiced o r  harmed defendant. We see no merit to defend- 
ant's assignment of error concerning the denial of the motion 
to suppress. 

[2] Defendant's next assignment of error is that  several re- 
marks and actions of the district attorney violated "the rules of 
fair  debate" and prejudiced defendant's case. We note a t  the 
outset that  error should be assigned not to  the remarks of the 
district attorney, but rather to the actions thereon taken or not 
taken by the judge. I t  appears from the record that  on several 
occasions the conduct of both the district attorney and defense 
counsel indicated a lack of maturity and judgment. But for 
the admonitions of the trial judge, a circus atmosphere might 
have prevailed. At  one point the judge cautioned, 

"Gentlemen, I don't know. We may have to  proceed 
with the trial of this case without either attorney being 
present. I want you to clearly understand i t  a t  this time. 
Do not exchange comments. Object, and the other party 
stop talking so that  I may rule. . . . ' 9 

The only remark of the district attorney to which objection 
was not sustained o r  for which admonition and instruction was 
not given occurred during jury argument. The district attorney 
stated that  "If I didn't believe this was a case worth trying, 
I have got the power to throw it  out." Defendant relies upon 
State v. Smith, 279 N.C. 163, 181 S.E. 2d 458 (1971), wherein 
a similar remark was made, for  the proposition that  failure to 
sustain an objection to this remark constitutes reversible error. 
That case is distinguishable from this one because there the 
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remark that  the solicitor knew "when to ask for the death 
penalty and when not to" was one small part of an argument 
w h i c h a e  court characterized as a "tirade" with "inflammatory 
and prejudicial effect." Although it would have been better had 
defendant's objection been sustained, in view of the numerous 
instances in which the judge properly admonished both attor- 
neys and gave curative instructions to the jury, we conclude 
there was no prejudicial error in the failure to sustain defend- 
ant's objection. We find no merit to this assignment of error. 

[3] Defendant's next assignment of error is to the failure of 
the court to sustain objections to two questions asked the de- 
fendant on cross-examination about prior convictions. Defend- 
an t  cites as authority State v. Williams, 279 N.C. 663, 185 S.E. 
2d 174 (1971), which is entirely inapposite since that case holds 
only that a defendant may not be cross-examined about indict- 
ments for the purpose of impeachment. It is well established 
and was reaffirmed in Williams that a criminal defendant who 
takes the stand is subject to cross-examination the same as any 
other witness and may be asked about prior convictions for the 
purpose of impeachment. State u. McKinnon, 223 N.C. 160, 25 
S.E. 2d 606 (1943). In the present case, defendant was asked if 
he had been convicted of misdemeanor larceny and over objec- 
tion he answered yes. On appeal counsel argues that  this was 
error because defendant had not been convicted but had pled 
guilty. Counsel is apparently unaware of a long line of cases 
wherein i t  has been ruled that a guilty plea is the equivalent of 
a conviction. See 4 Strong, N. C. Index, Criminal Law fi 23, 
p. 91, n. 79 (3d ed. 1976). Defendant's response to the second 
question was that  he had not been convicted; the State was 
bound by this answer and made no attempt to prove otherwise, 
Therefore, we fail to see any prejudice to defendant from the 
failure to sustain that  objection. We find no merit to this as- 
signment of error. 

Defendant's final argument incorporates four assignments 
of error to the charge. Again, since these assignments raise 
separate issues of law, they were not properly grouped in ac- 
cordance with Rule 10 (c) .  The general rule is that  there is not 
error if the charge, when read as a whole, presents the law to 
the jury in such manner as to leave no reasonable cause to 
believe that  the jury was misled o r  misinformed. We have 
carefully examined defendant's arguments, and we conclude that  
the charge did fully, adequately and without chance of mis- 
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information present the law to the jury. We find no merit to 
the assignments of error concerning the charge. 

No error. 

Judges MORRIS and PARKER concur. 

REA CONSTRUCTION COMPANY v. THE ERVIN COMPANY 

No. 7626SC862 

(Filed 15 June 1977) 

Guaranty § 1- guaranty of account - acceptance of principal debtor's 
note - no release of guarantor 

Defendant was not released from its guaranty of payment of the 
principal debtor's account with plaintiff by plaintiff's acceptance of 
the principal debtor's note for  the amount due on the account where 
the note was executed some 18 months after defendant breached i ts  
contract with plaintiff by denying i t  had guaranteed the account and 
refusing to pay plaintiff after the account had become past due, the 
principal debtor paid the installments due on the note except for the 
final installment, and the validity of defendant's guaranty was judi- 
cially determined some 10 months after the final installment became 
due, since (1) it  is clear that  defendant did not intend to pursue the 
principal debtor until the validity of the guaranty had been judicially 
determined, which was 10 months after the "extension" granted by 
plaintiff had expired, and (2) after defendant breached its contract, 
plaintiff exercised ordinary business prudence in successfully attempt- 
ing to mitigate its damages. 

APPEAL by plaintiff from Thornbzwg, Judge. Judgment en- 
tered 26 April 1976 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 13 April 1977. 

Plaintiff brought this action to recover on an account i t  
alleges was guaranteed by defendant. 

The case was tried by the court without a jury. 

Plaintiff does not bring forward and argue any assignments 
of error directed to the facts as  found by the court. The facts 
so found may be summarized (except where quoted) as follows : 

Plaintiff is engaged in the sale of asphalt to other paving 
contractors. In February, 1971, Queen City Paving Company 
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was a paving contractor buying asphalt from plaintiff that 
was used in paving work performed by Queen City for defend- 
ant. Defendant was engaged in real estate development and 
contracted with Queen City for the pavement of streets and 
driveways in some of its subdivisions. 

In February, 1971, Queen City's account with plaintiff was 
overdue in the amount of $18,739.15. Plaintiff advised Queen 
City that additional assurance of payment was required. 

On 17 February 1971, the President of Queen City re- 
quested defendant to guarantee payment to plaintiff of Queen 
City's current account. The manager consulted with other em- 
ployees of defendant, including an officer of the corporation. 
Thereafter, on company stationery, the manager wrote the fol- 
lowing letter to plaintiff: 

" 'This letter is to advise you that The Ervin Company 
will guarantee payment of the current asphalt account of 
Queen City Paving Company for work done by Queen 
City Paving Company for The Ervin Company and its sub- 
sidiaries.' " 

The court's findings continued : 

"8. After Plaintiff received the February 17, 1971 
letter, i t  continued to sell asphalt to Queen City on open 
account with the same terms. 

9. At the time of receipt of this February 17, 1971, 
letter, Plaintiff also set aside Queen City's pre-February 
1971 balance of $18,739.15 and began maintaining a sepa- 
rate bookkeeping identity for this indebtedness; 

1'0. From February 17, 1971, Queen City paid for its 
asphalt purchases from Plaintiff on a current basis until 
June or July 1971 a t  which time i t  again failed to pay for 
asphalt within 30 days of purchase; 

11. There were no communications between Plaintiff 
and Defendant with respect to this February 17,1971, letter 
until payment by Queen City started getting slow again a t  
which time Plaintiff's office manager began communicating 
with another employee of Defendant who was in charge of 
approving payment of Queen City's invoices to Defendant 
and Plaintiff demanded payment of Queen City's indebted- 
ness to i t  by Defendant in October 1974; [1971?] 
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12. Plaintiff's demand prompted a meeting between 
officers of the parties and Queen City on October 29, 1971, 
a t  which time Defendant advised Plaintiff that  B. I. Bates 
had been acting without authority in writing the February 
17, 1971, letter to Plaintiff, that Defendant would not 
voluntarily pay any amounts to Plaintiff by reason of the 
letter, and that  the matter would have to be settled in a 
court of law ; 

13. On October 29, 1971, Queen City's account with 
Plaintiff for the period from February 1971 forward was 
past due in the amount of $34,613.37; 

14. At this October 29, 1971 meeting, Plaintiff, De- 
fendant and Queen City did agree that  i t  was in the best 
interest of all of them that  an effort be made to  salvage 
the business of Queen City; and, thereafter, Queen City 
continued to do paving for  Defendant with asphalt sup- 
plied by Plaintiff and billed directly to Defendant, which 
arrangement involved substantial amounts from time to 
time, all of which were paid by Defendant to Plaintiff, and 
continued until late 1973 or  1974; 

15. Even though there were discussions a t  this October 
29, 1971 meeting of the previously accrued indebtedness, 
specifics concerning payment or its interrelationship with 
the new arrangements were never agreed to ;  

16. During the period November 1971 up to June 
1973, Plaintiff assumed financial control of Queen City 
but during this period no credit whatever was given for 
any part  of the past due indebtedness of Queen City to 
Plaintiff; 

17. On June 22,1973, Plaintiff accepted the promissory 
note of Queen City payable to its order in the amount of 
$53,292.52 for 'credit extended on open account' and con- 
sisting of the pre-February 1971 balance of $18,739.15 and 
the February-October 1971 balance of $34,613.37; 

18. Said promissory note provided for interest a t  the 
rate of 8 %  per annum and for the payment of the prin- 
cipal due in three installments over a period extending until 
June 1975; 

19. Defendant was neither informed nor consulted 
about Plaintiff's agreement to convert Queen City's open 
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account indebtedness t o  this installment note and never 
agreed thereto ; 

20. The first installment due under the terms of this 
note in the amount of $23,292.52 plus interest was due on 
August 1, 1973, and was paid by Queen City; the second 
installment in the amount of $15,000 plus interest was due 
on June 22, 1974, and was also paid by Queen City; the 
third installment in the amount of $15,000 plus interest was 
due on June 22, 1971, but had not been paid as of the date 
of the trial of this action; 

21. During the period November 1973 up to and in- 
cluding the trial of this action, Plaintiff continued to do 
business with Queen City." 

The court made conclusions of law, as  follows: 

"1. By reason of the February 1971 letter and the 
course of dealing between Plaintiff and Defendant from 
February 17, 1971, to October 29, 1971, Defendant did guar- 
antee indebtedness of Queen City to Plaintiff. 

2. Notwithstanding Defendant's guarantee, the agree- 
ment between Plaintiff and Queen City embodied in Queen 
City's note to  Plaintiff dated June 22, 1973, constituted a 
binding obligation, materially altered the terms of the obli- 
gation guaranteed by Defendant, and operated to release 
Defendant from liability on its guaranty of the open ac- 
count indebtedness. 

Now, THEREFORE, IT IS ORDERED, ADJUDGED AND DE 
CREED that  Plaintiff have and recover nothing of Defendant 
in this action and that  the costs hereof be taxed to the 
Plaintiff." 

From the entry of that judgment, plaintiff gave notice of 
appeal. There were no cross-assignments of error by defendant. 

Fleming, Robinson & Bradshaw, P.A., by Richard A.  Vin- 
root and C. Richard Raybwn, Jr., for plaintiff appellant. 

Caudle, Underwood & Kinsey, by William E. Underwood, 
Jr., for  defendant appellee. 
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VAUGHN, Judge. 

The arguments in the briefs concentrate on whether defend- 
a n t  was released from its guaranty by plaintiff's acceptance of 
Queen City's note. Plaintiff argues that  there were no material 
alterations in Queen City's obligations and that  the execution 
of the note did nothing to prejudice defendant. Plaintiff fur- 
ther argues that  the facts show that  the note was taken with 
a t  least the  implied assent of defendant. Defendant argues that  
the mere acceptance of the note, without the  assent of defendant 
as  surety, operated to  discharge the surety without a showing 
of prejudice. Defendant further argues that  the facts show thitt 
defendant was prejudiced. 

The trial judge's concIusion of law No. 2 was obviously 
based on the following well established rule: 

"It is well settled that  if the creditor enters into any 
valid contract with the principal debtor, without the assent 
of the surety, by which the rights or  liabilities of the surety 
a re  injuriously affected, such contract discharges the surety. 
A familiar instance of this is where a creditor binds 
himself not to  sue for or collect the debt for  a given time, 
and thereby puts i t  out of the power of the surety to pay 
the debt and sue the principal debtor." Deal v. Cochran, 
66 N.C. 269,2710. 

A reason for the rule is that  the surety cannot be deprived 
of his right to  pay the debt and immediately proceed against the 
principal for  indemnity. Chemical Co.  v. Pegram, 112 N.C. 
614, 17 S.E. 298. See Restatement, Security, sections 128 and 
129. 

The rule is sound. The question is whether i t  comes into 
play on the facts of this case. We conclude that  i t  does not. 

The facts a s  found by the trial judge are  not disputed on 
appeal. Neither is his conclusion that  defendant guaranteed the 
account. The judgment, therefore, discloses the following: De- 
fendant guaranteed the account on 17 February 1971. On 29 
October 1971, the account was past due. Plaintiff demanded 
that  defendant pay the account. Defendant denied that it had 
guaranteed the account and refused to recognize that  it had 
any obligation to plaintiff. Thereafter defendant did nothing to 
protect its rights against the debtor. On 22 June 1973 (nearly 
18 months after defendant had refused plaintiff's demand for 
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payment) the debtor, in consideration of the account, executed 
a note to plaintiff for  the amount of the account. The debtor 
paid the installments a s  due except for the final payment that  
became due on 22 June 1975. The present suit was started 
against defendant on its guaranty on 4 January 1974, and (with 
defendant continuing to  deny the existence of this guaranty) 
judgment was entered on 26 April 1976. That judgment judi- 
cially determined the validity of defendant's guaranty about 
10 months after  the "extension" granted by plaintiff had ex- 
pired. We conclude that  defendant breached i ts  contract with 
plaintiff on 29 October 1971, and i t  is clear [finding of fact 
No. 121 that  i t  did not intend to pursue the principal debtor 
until the validity of the guaranty had been judicially determined. 
After defendant breached its contract, plaintiff exercised ordi- 
nary business prudence in successfully attempting to  mitigate 
its damages. Of this, defendant will not be heard to complain. 

That part  of the judgment dismissing plaintiff's action is 
reversed and the case is remanded for entry of judgment award- 
ing plaintiff the unpaid balance due on the account. 

Reversed and remanded. 

Chief Judge BROCK and Judge CLARK concur. 

IN RE: THE LAST WILL AND TESTAMENT OF EMILY WARD 
GRADY 

No. 767SC897 

(Filed 15 June 1977) 

1. Wills 1 28- construction - intent of testator 
As a general rule in construing wills courts will t r y  to determine 

and conform to the testatrix's intentions, and the intent will be gleaned 
from the four corners of the will and will be given effect unless tha t  
intent is contrary to some rule of law or a t  variance with public 
policy. 

2. Wills § 28- interpreting particular words - rules of construction 
In interpreting particular words in wills, technical words are pre- 

sumed to have been used in their technical sense; however, where 
there is evidence of a contrary intent in the will, even technical words 
will be construed to mean what the testator intended them to  mean 
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despite the fact that  identical words have received a contrary con- 
struction in other cases. 

3. Wills 8 28- devise to applicant's estate - meaning of "estate" 
Where deceased's will provided that  certain property should go 

to applicant "ior her lifetime only" and that  "at her death it is to 
go to her estate in Fee Simple," "estate" meant that aggregate of 
property which applicant might leave a t  her death, or the property 
belonging to the applicant which would be administered by the courts 
upon her decease. 

4. Wills § 33-property to go to devisee for life and then to estate in 
fee simple - Rule in Shelley's Case - fee simple to devisee 

Where the will of testatrix devised a house and lot to the appli- 
cant for her lifetime only and provided further that "at her death 
i t  is to go to her estate in Fee Simple," i t  is unnecessary to determine 
whether the devise to applicant's estate granted a testamentary power 
of appointment or a limitation to applicant's heirs, since, in either 
case, the Rule in Shelley's Case would apply to convert applicant's 
life estate and the remainder to her heirs into a fee simple estate in 
the applicant, enabling applicant presently to convey fee simple title. 

APPEAL by applicant from Tillery, Judge. Judgment entered 
2 September 1976 in Superior Court, WILSON County. Heard 
in the Court of Appeals 11 May 1977. 

On or about 7 December 1973 Emily Ward Grady died 
testate in Wilson County. In  her will, which was admitted to 
probate on 13 December 1973, the deceased devised to Cynthia 
Ward Grady, her only child and applicant herein, certain real 
property. The particular devise read as  follows: "My house and 
lot on West End Ave., Wilson, N. C., I would like to give to  
Cindy for her  lifetime only. This is to provide a place she can 
call home. I ask that  she keep up the property's appearance in 
keeping with the community. At  her death i t  is to  go to her 
estate in Fee Simple." 

A t  sometime during 1975 applicant decided to sell the 
West End Avenue property. Donald Barnes, the prospective 
purchaser, refused to consummate the transaction on the grounds 
that  Cynthia could not transfer fee simple title to the property. 

Pursuant to G.S. 1-253 the applicant instituted proceedings 
to clear her  title by applying for a declaration of her rights 
under the deceased's last will and testament. The cause was 
heard in superior court before Judge Tillery, who adjudged that  
the deceased's will passed only a life estate to the applicant and 
did not pass fee simple title. 
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H. Bruce Hulse and Duke & Brown, by  J.  Thomas Brown, 
Jr., for the applicmt. 

BROCK, Chief Judge. 

Except for the last sentence thereof, the wording of the 
devise clearly gives applicant a life estate in the West End Ave- 
nue property. The questions before this Court are whether that 
interest is enlarged by the language of the last sentence passing 
the property to applicant's "estate" in fee simple a t  her death. 
And if i t  is enlarged, is it so enlarged as to enable applicant to 
convey a fee simple title? 

[I] As a general rule in construing wills, courts will try to de- 
termine and conform to the testatrix's intentions. The intent 
will be gleaned from the four corners of the will and will be 
given effect unless that intent is contrary to some rule of law 
or a t  variance with public policy. House v. House, 231 N.C. 218, 
56 S.E. 2d 695 (1949). The provision in question states: "At 
her [applicant's] death i t  is to go to her [applicant's] estate in 
fee simple." From this disposition one intention is clear. The 
testatrix intended to and did in fact permanently pass the house 
and lot out of testatrix's estate. The provision establishes that 
no reversionary interest back to testatrix's estate at  the appli- 
cant's death was intended. 

[2] The question remaining is what interest, if any, was given 
to the applicant by the devise of the property to applicant's 
"estate in fee simple" a t  the termination of her life estate. To 
answer the question, the meaning of the word "estate" as used 
in the devise must be determined. Each word used by a testator 
presumably has some meaning. In Re Wilson's Will, 260 N.C. 
482, 133 S.E. 2d 189 (1963). In interpreting particular words, 
technical words are presumed to have been used in their techni- 
cal sense. However, where there is evidence of a contrary intent 
in the will, even technical words will be construed to mean 
what the testator intended them to mean despite the fact that 
identical words have received a contrary construction in other 
cases. Clark v. Connor, 253 N.C. 515, 117 S.E. 2d 465 (1960). 

[3] T'he word "estate" has more than one meaning and is sus- 
ceptible to more than one construction. "Its legal signification 
must be ascertained from the context, or an examination of all 
the provisions of the instrument in which it appears." Reid v. 
Neal, 182 N.C. 192, 199, 108 S.E. 769, 772 (1921). In the pres- 
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ent case the use of the word "estate" is in a context which indi- 
cates that the testatrix intended that, after applicant's life 
estate, the house and lot were to devolve as any other property 
applicant might have a t  her death. In other words, "estate" 
means that aggregate of property which applicant might leave 
a t  her death, Reid v. Neat, supra, or the property belonging to 
the applicant which would be administered by the courts upon 
her decease. 28 Am. Jur. 2d, Estates, 8 1, p. 70. 

[4] Interpreting the provision in this manner, one of two 
alternative dispositions of the property a t  applicant's death 
may have been intended. First, applicant has only a life estate 
while she lives. But since the property is to be considered hers 
a t  her death, the testatrix has, by implication, given the appli- 
cant (testatrix's only child) an unrestricted power to dispose 
of the property by will. A power may be created by express 
words or by implication of law, and no technical language need 
be used. Powell v. Woodcock, 149 N.C. 235, 62 S.E. 1071 (1908). 
In the event applicant failed to dispose of the property by will, 
i t  would pass to applicant's heirs by descent under the laws of 
intestate succession. Secondly, by passing the house and lot to 
applicant's estate, the testatrix may not have intended to let 
applicant dispose of the property as she wished by will. Testa- 
trix may have intended disposition of the property to remain 
in the family by descent to applicant's heirs under the laws of 
intestate succession. We need not, nor do we, decide whether 
the devise to applicant's estate granted a testamentary power 
of appointment or a limitation to applicant's heirs. Under either 
circumstance the outcome of this case is the same. 

Construing the provision in the will as granting to the ap- 
plicant a power to appoint by will, the next level of examina- 
tion concerns the consequences of applicant's attempt to convey 
the property by deed. A devisee of a life interest with a testa- 
mentary power of disposition not coupled with any trust or 
beneficial interest to others may release or extinguish the right 
to exercise the power, and the execution and delivery to another 
of a warranty deed by the devisee constitutes an estoppel and 
precludes him from exercising such power. Voncannon v. Hud- 
son Belk Co., 236 N.C. 709, 73 S.E. 2d 875 (1953). Thus the 
applicant in this case can release her testamentary power or be 
estopped from exercising i t  by an i n t e ~  vivos conveyance of the 
property to another. 
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A comparison of Voncnnnon v. Hudson Belk Co., supra, 
with the present case is instructive. In Voncannon the testator 
devised his wife realty "for the remainder of her natural life 
and then a t  her death to be disposed of according to her wishes." 
The Supreme Court construed the devise to be a life estate 
with a power of disposition in the wife. There was no gift 
over in case the devisee failed to exercise the power. Thus, 
upon failure to exercise the power, the property reverted to the 
testator's estate, there to pass to his heirs by intestate succes- 
sion. The wife sold the property. The testator's heirs joined 
with her in the deed. The Court held that the deed passed good 
fee simple title in that the wife transferred her life interest, the 
heirs transferred the remainder in fee, and by executing the 
deed, the wife released her power to dispose of the property by 
will. 

The present case would be governed by T.'oncannon if there 
were a reversionary interest to the testatrix's estate, and under 
Voncannon applicant could pass clear title. This is so because 
applicant is the heir of the testatrix who would take by intes- 
tacy. Thus, by releasing her testamentary power by deed, the 
remainder in fee would vest in her, and her life estate would 
merge therein. However, the testatrix's devise to applicant in 
this case is such that there is no reversionary interest. If the 
property is not disposed by applicant's will, it passes to her 
heirs under the laws governing intestacy. 

At this point it is relevant to consider the Rule in Shelley's 
Case. The rule applies to an instrument which conveys a life 
estate to a person with a remainder to his heirs. The word 
"heirs" means those persons who would take the property on 
the death of their ancestor intestate. Any remainder found to 
have this meaning, whether the word "heirs" is used or not, 
calls for an application of the rule. Nobles v. Nobles, 177 N.C. 
243, 98 S.E. 715 (1919). Absent an exercise of a testamentary 
power in the present case, the provision "to her estate in fee 
simple" would leave a remainder to applicant's heirs-those who 
would take her property by descent on the death of the appli- 
cant intestate. By executing a deed, the applicant would release 
her testamentary power so as to estop her from ever exercising 
it. Such a deed from her would convey fee simple title because, 
with the testamentary power released, the Rule in Shelley's 
Case operates to convert her life estate and the remainder in 
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her heirs to a fee simple estate in her. In Rc Wilson's Will, 
szcpra. 

Construing the provision "to her estate" as excluding a, 
power to appoint by will, the devise still places the house and 
lot in the aggregate of applicant's property that would be ad- 
ministered by the courts. Under this construction the testatrix 
has created a remainder in applicant's heirs because any prop- 
erty of a decedent that does not pass by will descends under 
the laws of intestate succession. For the same reasons as stated 
above, the Rule in Shelley's Case would apply under this con- 
struction to convert applicant's life estate and the remainder 
to her heirs into a fee simple estate in the applicant, enabling 
applicant presently to convey fee simple title. 

Under this particular set of facts and circumstances and 
under either construction of "to her estate," applicant has the 
present ability to convey the house and lot in fee simple. 

The judgment is reversed, and the case is remanded for 
further appropriate proceedings. 

Reversed and remanded. 

Judges HEDRICK and MARTIN concur. 

BENTLEY MACHINERY, INC. v. PONS HOSIERY, INC., J. P. PONS 
AND STANLEY PONS 

No. 7625SC893 

(Filed 15 June 1977) 

1. Bills and Notes § 16- amount of deficiency - refusal t o  strike alleged 
hearsay testimony 

In a n  action to recover upon the guaranty of a note given for  
the purchase of machinery, defendants were not prejudiced 'by the 
court's refusal t o  strike a s  hearsay the testimony of plaintiff's wit- 
ness a s  t o  the amount of the deficiency where other competent evidence 
enabled the  court to  calculate with mathematical certainty the amount 
of the deficiency and supported the court's findings with respect to  
the deficiency. 

2. Uniform Commercial Code § 15-exclusion of implied warranties- 
no breach of express warranty 

In a n  action on a note given for  the purchase of machinery, de- 
fendants were not entitled t o  a n  offset f o r  breach of warranty where 
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the purchase contract excluded any implied warranty of merchanta- 
bility and fitness as permitted by G.S. 25-2-316(2) and the evidence 
supported the court's finding that  defendants failed to prove that  
plaintiff breached its express warranty that the goods were free from 
defects in materials and workmanship. 

APPEAL by defendants, J. P. Pons and Stanley Pons, from 
Ervin, Judge. Judgment entered 20 January 1976 in Superior 
Court, CATAWBA County. Heard in the Court of Appeals 11 May 
1977. 

Plaintiff, Bentley Machinery, Inc., instituted this action 
to collect the balance due on a note executed by defendant, Pons 
Hosiery, Inc., to cover the purchase price of certain machinery 
sold to Pons Hosiery and to enforce the agreement of the in- 
dividual defendants, J. P. and Stanley Pons, guaranteeing pay- 
ment of the purchase price. Defendant Pons Hosiery filed no 
answer, but the individual defendants filed an answer wherein 
they alleged among other things: 

". . . [Slhould the Court hold said defendants liable for  
the amount prayed by the plaintiff that the defendants be 
given and allowed a set-off and/or credit for :  

( a )  All payments previously made on said machinery 
by defendants collectively. 

(b) The reasonable resale value of said machinery 
since the plaintiff seeks to  recover possession of said ma- 
chinery. 

(c) All expenses incurred by said defendants fo r  re- 
pairs and/or additions to  said machinery including but 
not limited to:  

(1) Replacement of sock separation unit; 

(2)  Replacement of motors and drivers. 

(d)  Credit for returned sock separator which was de- 
fective. 

(e)  Any and all other lawful credits and setoffs to 
which the defendants are entitled." 

While the action was pending Pons Hosiery filed a petition in 
bankruptcy, and the plaintiff repossessed and sold the ma- 
chinery. With the consent of the parties the court entered a 
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partial summary judgment on 28 April 1975 wherein the court 
stated that  the only issue for  trial was the amount of the in- 
dividual defendants' liability under the guaranty agreement. 

A t  the trial, before the judge without a jury, plaintiff 
offered evidence tending to show the following: 

In 1973 defendant Pons Hosiery purchased from plaintiff 
40 sock knitting machines for  a total purchase price of $453,- 
575.30. Pons Hosiery paid $23,640 of the purchase price and 
executed a promissory note for the balance. Under the terms 
of the promissory note, Pons Hosiery was to make fifty-nine 
monthly payments of $10,003.88 and then one payment of 
$10,003.75. Defendants, J. P. and Stanley Pons, signed an agree- 
ment guaranteeing payment of the purchase price of the ma- 
chines. The purchase sales contract, promissory note and 
security agreement were all admitted into evidence. Donald M. 
Collins, plaintiff's regional sales and service manager for North 
Carolina, testified that  Pons Hosiery made its last payment on 
the machinery in June, 1974, and that  a t  that  time the gross 
amount owed on the note was $530,2~05.51 and that  the net 
principal balance was $397,039. Plaintiff incurred expenses of 
$4,725.72 in repossessing the machinery on 25 January 1975. 
The forty machines were sold to  Mayo Hosiery for  $400,000. 
Plaintiff incurred expenses of $12,393.75 in instaliing the ma- 
chinery a t  Mayo's plant. Plaintiff sold the forty "separators" 
for  $55 each. 

Defendants offered evidence tending to show the follow- 
ing : 

Pons Hosiery purchased from plaintiff forty sock knitting 
machines together with "separators" which separate the socks 
produced by the machinery. The separators malfunctioned con- 
tinually in that  they did not separate the socks but twisted 
them. As a result of the malfunctioning separators one or two 
machines were inoperative for several hours a day and Pons 
expended $1,000 in labor and parts in an attempt to solve the 
problem and had to hire three extra fixers a t  a weekly salary 
of $300 and three extra knitters a t  the hourly wage of $3.00 
to  $3.50. The hydraulic drive units of the knitting machines 
were defective and Pons Hosiery suffered $5,000 to $6,000 in 
damages as  a result. The supports for the feed striper bracket 
assembly were too weak to support themselves, and Pons Hosiery 
had to repair them a t  a cost of $25 to  $30 per machine. The 
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cables of the knitting machines repeatedly slipped out of 
the nipples in which they were secured causing damage to the 
machines. The total damage caused by this problem was 
$18,000-$19,000. Ordinarily a yarn rack is included with each 
knitting machine of the type sold to Pons Hosiery. Plaintiff 
agreed to give Pons Hosiery a $140 credit in lieu of each rack, 
but never gave them the credit. A collection can is standard 
equipment with the type machine sold to Pons Hosiery, but 
Pons Hosiery did not receive any cans and had to buy forty 
used cans a t  $17 each. 

The trial judge made detailed findings of fact with respect 
to plaintiff's claim and included therein the partial summary 
judgment entered on 28 April 1975. The trial court concluded 
that defendants were indebted to the plaintiff in the amount 
of $31,988.71, and that plaintiff was not indebted to defend- 
ants in any amount on defendants' claim for a setoff. 

From the judgment that plaintiff recover from defend- 
ants $31,988.71, defendants appealed. 

Cagle & Houck by  Joe N .  Cagle and William J.  Houck for 
plaintiff appellee. 

McMurrav, Triggs & Hodges by  C. Gary Tviggs for defend- 
ant appellants. 

HEDRICK, Judge. 

[I] Defendants contend the trial court erred in denying their 
motion to strike the testimony of the witness Collins regarding 
"any deficiencies on the grounds the testimony was hearsay and 
therefore not admissible." Assuming arguendo that this ques- 
tion is properly supported by an assignment of error and ex- 
ceptions duly noted in the record, we are of the opinion that 
the court committed no prejudicial error, since the promissory 
note, which was properly admitted into evidence, evidencing the 
purchase price, interest rate, amount of monthly payments, and 
total monthly payments, coupled with the fact stipulated in the 
consent order (partial summary judgment) that, "The Defend- 
ant Pons Hosiery, Incorporated has not made any payment to 
Plaintiff under the terms of the Note and Security Agreement 
since June of 1974 . . . , " enabled the court to calculate with 
mathematical certainty the amount of the deficiency. There is 
plenary competent evidence in the record to support the court's 
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findings of fact with respect to the amount of the deficiency, 
and these findings support the order that defendants are in- 
debted to plaintiff under the guaranty agreement in the amount 
of $31,988.71. 

[2] By assignments of error 9 and 14, defendants contend 
the court erred in finding and concluding that  defendants a re  
not entitled to recover on their offset for damages resulting 
in plaintiff's alleged breach of warranty. In their brief defend- 
ants simply argue that  the evidence discloses that  the plaintiff 
breached the implied warranties of merchantability and fitness 
fo r  a particular purpose and the express warranty that the 
goods were "free from defects in materials and workmanship." 

G.S. 25-2-316(2) in pertinent part provides as follows: 

". . . [Tlo exclude or modify the implied warranty of 
merchantability or  any part  of it the language must men- 
tion merchantability and in case of a writing must be con- 
spicuous, and to exclude or modify any implied warranty 
of fitness the exclusion must be by a writing and conspicu- 
ous. Language to exclude all implied warranties of fitness 
is sufficient if i t  states, for example, that  'There are no 
warranties which extend beyond the description on the face 
hereof .' " 
The purchase sales contract in the present case contains 

the following conspicuous provision : 

"Except for the warranty of title, no warranty of 
merchantability, fitness, nor other warranty (whether ex- 
pressed, implied o r  statutory) is made by the seller, except 
that  i t  warrants the goods to free from defects in materials 
and workmanship in normal use and service. . . . 91 

Construing this provision in light of G.S. 25-2-316(2), we are 
of the opinion that the contract excluded any implied warranty 
of merchantability and fitness for a particular purpose, and 
that  the only warranty made by the plaintiff was the exclusive 
express warranty that  the machines were free from defects in 
materials and workmanship in normal use and service. The evi- 
dence supports the court's finding that defendants failed to 
prove that the plaintiff breached this exclusive express war- 
ranty, and the finding supports the conclusion that  defendants 
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are  not entitled to recover any amount from plaintiff as an  off- 
set to  its claim. 

Affirmed. 

Chief Judge BROCK and Judge MARTIN concur. 

STATE OF NORTH CAROLINA v. RICHARD L. DAVIS 

No. 771SCB 

(Filed 15 June 1977) 

1. Constitutional Law 8 50- denial of speedy trial - showing required 
A defendant has been denied his right to a speedy trial and the 

prosecution must be dismissed when (1) there has been an atypical 
delay in issuing a warrant or in securing an indictment, (2)  defend- 
ant  shows that the prosecution deliberately and unnecessarily caused 
the delay for the convenience or supposed advantage of the State, 
and (3) defendant shows that the length of the delay created a rea- 
sonable possibility of prejudice. 

2. Constitutional Law 8 51-no atypical delay between offense and in- 
dictment - no denial of speedy trial 

There was no atypical delay in securing an indictment against 
defendant where the evidence tended to show that the offense in 
question occurred on 11 November 1974; the SBI subsequently began 
an investigation of the case; and an indictment was returned against 
defendant in April 1975; therefore, defendant failed to show a denial 
of his right to a speedy trial. 

APPEAL by defendant from Tillerp, Judge. Judgment en- 
tered 30 June 1976 in Superior Court, GATES County. Heard in 
the Court of Appeals 12 May 1977. 

Defendant was tried for the felonies of forgery and utter- 
ing a forged instrument. 

In  summary, the State offered evidence tending to show the 
following : 

Defendant was employed as a salesman for a wholesale 
grocery company. On 11 November 1974, one of the firm's 
customers, Mrs. Eure, gave him a check in the amount of 
$543.07, the amount of the invoice for  which i t  was given in 
payment. Mrs. Eure suspected that  defendant had altered other 
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checks. She immediately notified the bank of the issuance of 
the check and the amount thereof. Defendant altered the check 
so that  i t  would call for the payment of $843.07, and caused i t  
to  be presented for payment. An employee of the bank immedi- 
ately noticed that  the check called for  payment of $843.07 in- 
stead of $543.07. Mrs. Eure was notified and payment on the 
check was stopped. The check was preserved and introduced as 
evidence. 

There was evidence tending to show that  defendant had 
altered a number of other checks that  Mrs. Eure had given him. 

Defendant offered evidence tending to  show that  he did 
not alter the check. He contended that  the check was drawn 
fo r  $3010.00 more than the invoice so that, a t  Mrs. Eure's re- 
quest, he could give her  $300.00 in cash. He said that  i t  was a 
common practice for Mrs. Eure to issue checks for more than 
the invoice and receive the difference in cash. He followed the 
same practice with other customers. 

Defendant was convicted of both charges and judgment 
imposing a prison sentence was entered. 

Attorney General Edmisten, by Associate Attorney Cath- 
arine Biggs Arrowood, for  the State. 

Carter W. Jones, by Ralph G. Willey 111, for  defendant ap- 
pellant. 

VAUGHN, Judge. 

Defendant's principal argument is that  the cases should 
have been dismissed because he was not "afforded a speedy trial 
in conformity with the Fifth, Sixth and Fourteenth Amend- 
ments." 

A hearing was held on defendant's motions to dismiss. De- 
fendant does not except to any of the judge's findings of fact 
that  were made in the orders denying the motions. Instead, he 
entered a general exception to each of the orders. 
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[I] A defendant has been denied his right to a speedy trial 
and the prosecution must be dismissed when: 

1. There has been a-n atypical delay in issuing a warrant 
or in securing an indictment, and 

2. Defendant shows that the prosecution deliberately and 
unnecessarily caused the delay for the convenience or  supposed 
advantage of the State, and 

3. Defendant shows that the length of the delay created 
a reasonable possibility of prejudice. State v. Johnson, 275 N.C. 
264, 167 S.E. 2d 274. 

[2] In the case before us the offense occurred on 11 November 
1974. The next day defendant's employer talked with defendant 
about the check. Defendant told his employer that  he gave Mrs. 
Eure change for  check. On 15 November 1974, defendant met 
with his employer, Mrs. Eure, Mrs. Eure's attorney and her 
accountant. At  that  meeting, defendant was also accused of 
altering about 150 checks that had been given him by Mrs. Eure. 
He admitted altering some of the checks but said that  he did 
so because, after the checks were written, Mrs. Eure decided 
she wanted some cash. Mrs. Eure told him that  he had never 
given her cash. A t  that  meeting Mrs. Eure's attorney told de- 
fendant that  in his opinion a criminal offense had been com- 
mitted and that  the matter would be handled by the solicitor. 
Subsequently, the local agent of the State Bureau of Investiga- 
tion began an  investigation of the case. In April, 1975, the grand 
jury of Gates County returned a bill of indictment against de- 
fendant charging him with forgery and uttering the check in 
question. A capias was issued and defendant was arrested on 29 
April 1975. There had been previous sessions of the grand jury in 
January and in March. On these facts we hold that  there was not 
a n  atypical delay in securing the indictment. Moreover, there is 
absolutely no evidence that  there was any unnecessary delay for 
the convenience of the State, or that defendant was prejudiced. 
To obtain dismissal because of preindictment delay, there must 
be a positive showing of all of the three circumstances set out in 
State v. Johnson, supra. Defendant has failed to show the exist- 
ence of any of them. There is also no merit to defendant's 
contention that  he was not afforded the opportunity for a 
speedy trial after  the indictment. 
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The only other exception brought forward is Number 7 in 
which he contends that  the State failed to comply with a dis- 
covery order. The exception is without merit. 

No error. 

Judges BRITT and ARNOLD concur. 

STATE O F  NORTH CAROLINA v. WILLIAM GILLIAM, JR. 

No. 762SC999 

(Filed 15 June 1977) 

Criminal Law §§ 157, 163.1- record on appeal -judgment - exceptions 
t o  instructions- certification by clerk 

An appeal in a criminal case is  dismissed for  failure to comply 
with the Rules of Appellate Procedure where a copy of the judgment 
was not included in the record on appeal a s  required by App. R. 
9 (b)  (3) ; exceptions to  the court's instructions did not identify the por- 
tions in  question by brackets o r  by any other clear means as required 
by App. R. 10(b) (2) ; and the record on appeal was not settled before 
certification of the clerk of court in  violation of App. R. 11 (e). 

APPEAL by defendant from Jaw~es,  Judge. Judgments en- 
tered 28 July 1976 in Superior Court, MARTIN County. Heard in 
the Court of Appeals 4 May 1977. 

In case No. 76CR904 defendant pled not guilty to charges 
of driving 120 m.p.h. in a 55 m.p.h. zone and of driving in excess 
of 55 m.p.h. and a t  least 15 m.p.h. over the legal limit while flee- 
ing or attempting to elude arrest. In case No. 76CR905 defend- 
an t  pled not guilty to charges of reckless driving and of failing 
to stop for a police light and siren. 

The court granted defendant's motion to dismiss on the 
charge of failing to stop for a police light and siren, but denied 
similar motions as to the other three charges. The jury found 
defendant guilty of the other three charges. The record includes 
court minutes for 28 July which purport to relate the disposi- 
tion of the two cases. The record includes a judgment in 
76CR904 but does not include a judgment in 76CR905. 

Defendant appeals. 
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A t t o r n e y  General Edmis ten  b y  Special Deputy  A t torney  
General J o h n  R. B. Matthis  and Associate A t torney  Acie L. 
W a r d  f o r  the  State .  

Mil ton E. Moore f o r  defendant  appellant. 

C U R K ,  Judge. 

An appeal is subject to dismissal fo r  failure to comply 
with the North Carolina Rules of Appellate Procedure. Ledwell 
v. County  o f  Randolph, 31 N.C. App. 522, 229 S.E. 2d 836 
(1976). 

It is clear from the argument in defendant's brief concern- 
ing the charge on reckless driving that  he intended to appeal 
from the judgment in case No. 76CR905. Rule 9 (b)  (3) (vii) 
provides that  "the record on appeal in criminal actions shall 
contain . . . copies of the verdict and of the judgment. . . . 9 f  

A copy of the judgment in No. 76CR905 was not included in the 
record on appeal. The "minutes" of the court that were included 
a r e  not a substitute for a copy of the judgment. A judgment is 
a necessary part  of the record. State  v. Willis,  285 N.C. 195, 204 
S.E. 2d 33 (1974). When a necessary part  of the record has 
been omitted, the appeal will be dismissed. Sta te  v. Dobbs, 234 
N.C. 560, 67 S.E, 2d 751 (1951) ; 4 Strong N. C. Index, Criminal 
Law Q 157.2 (3d ed. 1976). 

Defendant also violated Rule 10(b) (2) with respect to the 
appeal from No. 76CR905. Rule 10(b)  (2) provides that  "An 
exception to instructions given the jury shall identify the por- 
tion in question by setting i t  within brackets or  by any other 
clear means of reference." Defendant's assignment of error with 
respect to the charge on reckless driving is based upon five (5) 
exceptions. Each of these exceptions is listed a t  the end of a 
paragraph. There are no brackets or any other feature to indi- 
cate whether the preceding phrase, sentence, paragraph, or 
paragraphs a re  the subject of the exception. 

The appeal from No. 76CR904 as  well as that from No. 
76CR905 is subject to dismissal for violation of Rule 11 (e) .  
Rule 11 (e) provides that  

"Within 10 days after  the record on appeal has been 
settled by any of the procedures provided in this Rule 11, 
the appellant shall present the items constituting the 
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record on appeal to  the clerk of superior court for cer- 
tification. . . . 9 ,  

The clear implication of this rule is that  the record must be 
settled before certification. In the present case the record was 
certified on 26 October 1976 and settled on 27 October 1976. 
The appellate court must be assured that  i t  has before i t  the 
certification of the clerk to the settled record, not the certifica- 
tion of the clerk to a record presented by the appellant. It is 
the duty of the appellant to see that  the record is properly made 
up and transmitted. State v. Stubbs, 265 N.C. 420, 144 S.E. 
2d 262 (1965). 

For  these several violations of the Rules of Appellate Pro- 
cedure, the appeal is 

Dismissed. 

Chief Judge BROCK and Judge VAUGHN concur. 

STATE OF NORTH CAROLINA v. RANDOLPH DEAN FLYNN 

No. 7710SC22 

(Filed 15 June 1977) 

Searches and Seizures § 3- warrant - failure of magistrate to  sign affi- 
davit jurat 

In a hearing on a motion to suppress evidence seized pursuant 
to a warrant on the ground that the magistrate failed to sign the 
jurat of the affidavit to obtain the warrant, the court properly ad- 
mitted testimony by the affiant and the magistrate regarding the 
absence of the magistrate's signature on the jurat; furthermore, the 
court properly concluded that  the warrant was valid where it found 
upon supporting evidence that the affiant was sworn to the affidavit and 
that  the magistrate's signature was omitted therefrom by inadvert- 
ence. 

APPEAL by defendant from Hewing, Judge. Judgment en- 
tered 15 October 1976 in Superior Court, WAKE County. Heard 
in the Court of Appeals 31 May 1977. 

Defendant was charged in a proper bill of indictment with 
the possession of marijuana with intent to distribute. 
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Before trial defendant moved to suppress evidence obtained 
by a search warrant on the grounds that  the affidavit upon 
which the search warrant was issued was not verified. The mo- 
tion was denied, the defendant entered a plea of guilty, and a 
judgment that  the defendant be committed as a youthful of- 
fender for  3 years was entered. 

Pursuant to G.S. 15A-979 (b) defendant appealed from the 
denial of the motion to  suppress. 

Attorney General Edmisten by Associate Attorney Isaac T .  
Avery  IZZ for  the State. 

Wil l iam A.  Smi th ,  Jr., for  d e f e n d m t  appellant. 

HEDRICK, Judge. 

At  the hearing on defendant's motion to suppress the State 
was allowed, over defendant's objection, to offer evidence con- 
cerning the absence of the magistrate's signature on the "affi- 
davit of an  application" for the search warrant executed in 
this case. At the hearing Officer Beliveau, the affiant, and 
T. W. Adams, the magistrate, both testified that  Officer Beli- 
veau was sworn to the affidavit by the magistrate, and that  the 
magistrate's signature was omitted from the jurat by in- 
advertence. 

The defendant offered no evidence at the hearing on his 
motion to  suppress. 

The trial court made detailed findings with respect to the 
issuance of the search warrant and included therein that  the 
affiant was sworn to the affidavit, and that  the magistrate's 
signature was omitted therefrom by inadvertence. The trial 
court concluded that  the search warrant was in all respects 
proper and denied defendant's motion to suppress. 

Defendant contends that  the court erred in admitting the 
evidence of the affiant and the magistrate regarding the ab- 
sence of the magistrate's signature on the "affidavit of an appli- 
cation" for  the search warrant, and in concluding that  the 
search warrant was valid. Defendant concedes that  the trial 
court did not e r r  in admitting the evidence of the magistrate 
and the affiant if the search warrant is not invalid on i ts  
face. Citing G.S. 15A-244, defendant argues that  the search 
warrant is invalid on its face because the affidavit upon which 
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the warrant was issued does not bear in writing the magis- 
trate's jurat. 

G.S. 15A-244 in pertinent part provides, "Each application 
for a search warrant must be made in writing upon oath or affir- 
mation." Clearly the search warrant in this case was issued upon 
an application which was in writing, and the trial court's un- 
challenged findings clearly establish that the application was 
made upon "oath or affirmation." The trial judge's findings 
with respect to the making of the application and the issuance 
of the search warrant are supported by plenary competent evi- 
dence, and the findings support the conclusion that the search 
warrant was in all respects proper. State v. Brannon, 25 N.C. 
App. 635, 214 S.E. 2d 213 (1975). 

The order denying defendant's motion to suppress is 

Affirmed. 

Chief Judge BROCK and Judge MARTIN concur. 

STATE O F  NORTH CAROLINA v. JOSEPH MARION HEAD, JR. 

No. 7729SC31 

(Filed 15 June 1977) 

Criminal Law 114.2- jury instructions - "evidence further shows" - 
no expression of opinion 

The trial court's use of the phrase, "the evidence further shows," 
in instructing the jury did not violate G.S. 1-180 and was not re- 
versible error where the court used tha t  phrase three times but a t  all 
other times used the phrase, "the evidence tends to show"; the jurors 
were clearly and emphatically instructed that  they were the sole 
finders of fact; and the judge told the jurors that  he was going to  
use the phrase, "the evidence tends to show," and why he was going 
to use it. 

APPEAL by defendant from Baley, Special Judge. Judgment 
entered 11 August 1976 in Superior Court, RUTHERFORD County. 
Heard in the Court of Appeals 31 May 1977. 

Attorney General Edmisten, by Associate Attorney Patricia 
B. Hodulik, for the State. 

J. H. Burwell, Jr., for defendant appellant. 
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ARNOLD, Judge. 

In this case defendant appeals from a conviction of second 
degree rape of a sixteen-year-old girl. He was originally in- 
dicted for rape and crime against nature, and in 24 N.C. App. 
564 (1975), this Court awarded a new trial. In 28 N.C. App. 
592 (1976), no error was found in defendant's subsequent con- 
viction for the crime against nature. 

Defendant argues on this appeal that the trial judge ex- 
pressed an opinion on the evidence against him because, on 
three occasions, he prefaced his recapitulation of evidence with 
the words "the evidence further shows" instead of the cus- 
tomary phrase, "the evidence further tends to show." 

We have carefully read the judge's entire charge. It  is 
impeccable save in the single respect noted above. The jurors 
were clearly and emphatically instructed that they were the 
sole finders of fact. Both before and after his recapitulation of 
the evidence the judge emphasized that his recapitulation was 
only a summary, that it was not a complete summary, that each 
juror should rely on his own recollection of the evidence, and 
that what the evidence in fact proved was a question which only 
the jury could answer. The judge particularly emphasized this 
point, saying before he began his summary, 

"The Court will refer to this evidence as 'the evidence tends 
to show.' That is a deliberate statement, because it is a 
matter for you to determine what the evidence actually does 
show." 

men,  a t  all times during the recapitulation, except the three 
times to which the defendant objects, the judge used the time- 
honored phrase "the evidence tends to show." 

The judge's three lapses from customary expression were 
clearly accidental. Because the jurors had been told to expect 
the accepted phrase, and because they usually heard the ac- 
cepted phrase, the jurors realized that the deviations were in- 
advertent and meaningless. The jury's verdict could not have 
been influenced by these slips of the tongue. In this case the 
use of the expression "the evidence further shows" did not vio- 
late G.S. 1-180 and was not reversible error. See, State v. Case, 
253 N.C. 130, 116 S.E. 2d 429 (1960) ; State v. Mo?zticth, 23 
N.C. App. 498, 209 S.E. 2d 289 (1974), cert. den. 286 N.C. 419, 
211 S.E. 2d 799 (1975). 
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We find 

No error. 

Judges BRITT and VAUGHN concur. 

STATE OF NORTH CAROLINA v. BETTY AGNEW 

No. 762SC894 

(Filed 6 July 1977) 

1. False Pretense $ 3.1- fraudulent representation - insufficiency of 
evidence 

The State's evidence was insufficient for  the jury in  a prosecu- 
tion of the director of a county Department of Social Services for  ob- 
taining money from the county by false pretense where i t  tended t o  
show t h a t  defendant received a n  advance for  expenses fo r  a business 
t r ip  from a revolving fund of the  Department of Social Services, de- 
fendant was personally responsible for  repayment of the advance, 
defendant submitted a claim to the  county treasurer for  reimburse- 
ment fo r  the expenses of the t r ip  and was reimbursed by the county 
treasurer for  such expenses, and defendant failed to  repay the advance 
from the revolving account of the Department of Social Services until  
af ter  a n  audit of tha t  account was begun, since defendant's request 
t o  the county was not to collect twice for the same expenditures and 
was not a fraudulent representation. 

2. Embezzlement $ 6- insufficiency of evidence 
The State's evidence was insufficient fo r  the jury in a prosecution 

of the director of a county Department of Social Services fo r  embezzle- 
ment in  violation of G.S. 14-90 where it tended to show tha t  defendant 
received travel advances of $1,314.64 from a revolving account over a 
period of less than a year, the revolving account consisted of cash on 
hand and on deposit, defendant was the custodian of the funds in  the  
revolving account, when advances were repaid they were held a s  cash 
on hand o r  on deposit, records of cash transactions were evidenced 
by control cards, defendant gave another employee $900.00 on 20 Ju ly  
1975 to repay advances, this amount was not deposited in the revolv- 
ing account but was given to the county accountant in  payment of 
several accounts, defendant had in her  possession in the Department of 
Social Services the sum of $414.64 on 15 August 1975 af te r  a n  audi t  
was  commenced, and the $414.64 was  deposited in the revolving ac- 
count on 29 September 1975 after  the  audit was completed, since, if it 
be conceded tha t  there was a n  appropriation or conversion, the evi- 
dence was insufficient t o  show a fraudulent purpose or corrupt intent. 
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3. Embezzlement 6- misapplication of county funds - insufficiency of 
evidence 

The State's evidence was insufficient fo r  the jury in a prosecution 
of the director of a county Department of Social Services fo r  the 
willful and corrupt misapplication of county funds in  violation of 
G.S. 14-92 where i t  tended to show only t h a t  funds were expended f o r  
a punch bowl, a coffee pot, a refrigerator, cakes, pies, gifts for mem- 
bers of the Board of Social Services, and a n  advance to a n  employee 
f o r  vacation expenses and rent, but the State  failed to  identify the  
funds expended a s  those of the  county and to offer sufficient proof 
tha t  defendant willfully and corruptly misapplied the funds. 

APPEAL by defendant from Cowper, Judge. Judgment en- 
tered 3 June 1976 in Superior Court, BEAUFORT County. Heard 
in the Court of Appeals 7 April 1977. 

Defendant was indicted for obtaining $434.63 from Beau- 
fo r t  County and the Beaufort County Department of Social 
Services by means of false pretenses by representing to them 
that  she had expended her  personal funds for  a business tr ip to 
Boston and was entitled to be reimbursed when in fact she had 
expended funds from the Beaufort County and the Beaufort 
County Board of Social Services checking account which funds 
she failed to  repay after obtaining reimbursement from the 
county. Defendant was also indicted for embezzling $1,300.00 
from the  county and the Department of Social Services and for 
misapplying $1,128.94 belonging to the county and the Depart- 
ment of Social Services. 

State's evidence tended to show that  the Department of 
Social Services maintained a checking account which was within 
the sole control of defendant, director of the Department of 
Social Services; that  the account contained federal and state 
"blind funds," i.e., money received from the Blind Commission 
for  use a s  the director saw f i t  in the administration of the 
Department of Social Services' aid to the blind program; that  
the account also contained work release funds (funds earned by 
prisoners on work release to be distributed to their families), 
foster care funds (funds from other counties for their foster 
children being cared for in Beaufort County), donations, sup- 
port payments (court ordered payments for  dependent families) 
and refunds from clients who had been overpaid by the county; 
that  "blind funds" were received and placed into the account 
until 1971 after  which no more such payments were received; 
that  some time shortly after 11 July 1975 a memo was sent to 
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defendant and the Department of Social Services stating that  
they were to be audited; that an audit of the account revealed 
that  a s  of a certain date defendant had outstanding $1,314.64 in 
"advances" to  herself from the account; that  of those advances 
three checks totaling $430.75 had been drawn by defendant on 
the account to cover the costs of a business t r ip  to Boston in 
1974; that  defendant also filed a travel voucher with the county 
auditor fo r  said tr ip and received $434.63 from him for her 
alleged expenses on the t r ip ;  that  the audit also revealed that 
defendant had expended $1,128.94 from the account for expenses 
such as food for the staff a t  staff parties, two coffee pots for 
the office, gifts and flowers for county commissioners, Depart- 
ment of Social Services' entertainment expenses, magazine sub- 
scriptions and dues; that  on 20 July 1975, after receiving notice 
of the audit, defendant gave to one of her employees $900 in 
cash, telling her i t  was in repayment of advances made to 
defendant and instructing the employee to transmit the money 
to the county auditor which the employee did; and that  on 29 
September 1975 defendant deposited $414.64 into the account. 

Defendant testified that when she became director of the 
Department of Social Services in 1968 an account containing the 
"blind funds" was already in existence; that  these funds were 
discretionary and could be used for anything in the administra- 
tion of the Department of Social Services; that defendant also 
found money lying around the office from collections for various 
functions and so, with the Board's approval, defendant consoli- 
dated all of the money into one checking account; that  also 
funneled into the checking account were work release funds, 
foster care funds, donations for specific functions, support pay- 
ments and client refunds (but these rarely remained in the 
account, the social worker usually drawing a check on the 
account immediately after their deposit made payable to the in- 
tended recipient and the refunds being paid over to  the county 
auditor) ; that  the account was merely a pass-through ac- 
count for  those funds; that defendant used the remaining 
funds for office expenses and advances to employees for travel 
expenses pending their reimbursement by the county, which 
often took as much as  two months; that  the Board was aware 
of and approved the practice of making travel advances; that  
all advances to employees had been repaid; that  defendant re- 
paid part  of the advances for the Boston tr ip by giving $180 in 
cash to Mr. Randolph, former Chairman of the Board, a t  a 
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Board meeting; that  the $180 represented $114 given to defend- 
an t  by two women who shared her hotel room in Boston and 
$66 for defendant's share of the hotel cost; that  Mr. Randolph 
misplaced the money and for that  reason only i t  was not in the 
account a t  the time of the audit; that the money was sub- 
sequently found but prior to finding i t  defendant had the two 
women give her backdated checks in order to have proof that  
they had shared expenses ; that  defendant's office expenditures 
from the account would eventually deplete the discretionary or  
blind funds entirely since they have ceased coming in, although 
defendant does not know how much blind money is in the ac- 
count; that  the $900 payment to  Mrs. Modlin together with the 
$414.64 deposit which was made by defendant after  the audit 
commenced consisted of money which was already in the account 
in that  i t  was cash on hand; that  the "account'' consisted of the 
amount in the checking account, the amount of cash on hand 
and the amount represented by advances; and that advances 
were often repaid in cash and the cash then used for some other 
expenditure without being deposited into the checking account. 
Four present or  former Board members and three present o r  
former county commissioners testified and they corroborated 
defendant's testimony as to their approval of the office expendi- 
tures from the account and their knowledge of defendant's prac- 
tice of advancing travel funds from the account even though the 
Commission's policy was for employees t o  expend their own 
funds for  travel prior to being reimbursed by the county. They 
further testified that  neither the Board nor the county commis- 
sioners had adopted a policy governing use of the account but 
had left i t  to defendant's discretion; that  they did not know 
exactly what funds were in the account although they knew i t  
contained "blind funds" and referred to the account as defend- 
ant's discretionary account; that  defendant had asked for book- 
keeping help with the account several times; that  they knew of 
the advances and approved them on the basis of their under- 
standing that  they would be repaid. Mr. Randolph, a member of 
the Board from 1969 to 1975 and chairman from 1973 to 1975, 
testified that  he knew the contents of the account and approved 
defendant's expenditures therefrom while he was chairman and 
that  he knew of no instance where county funds contained in 
the account did not reach the recipient for whom they were 
intended. He also corroborated defendant's testimony concern- 
ing repayment of her advance for the Boston tr ip by testifying 
that  a t  a Board meeting defendant had given him an envelope 
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containing money, although he did not count it, representing 
payments to  her by two ladies who shared her hotel room in 
Boston and that  he subsequently misplaced the envelope. 

Defendant was convicted of all three offenses and sentenced 
to  one year for  each offense. The sentences were all suspended 
fo r  two years upon payment of a total of $5,000 in fines and 
on condition that  she not violate any laws. Defendant appealed. 

Attorney General Edmisten, by Associate Attorney Patricia 
H. Wagner, for  the State. 

Wilkinson & Vosburgh, by Johrr, A. Wilkinson, for  th,e de- 
f endant. 

MARTIN, Judge. 

Defendant contends that  the trial court committed error 
when i t  failed to grant defendant's motions to dismiss in each 
of the three cases a t  the conclusion of all the evidence. We 
agree with defendant and hold that  the evidence was insufficient 
to  survive the motions. 

Defendant's motions to  dismiss, made at the close of all the 
evidence, draw into question the sufficiency of all the evidence 
t o  go to the jury. See State v. Hitt, 25 N.C. App. 216, 212 S.E. 
2d 540 (1975). 

Our Supreme Court has stated that :  

"There must be substantial evidence of all material ele- 
ments of the offense charged in order to withstand a mo- 
tion for  judgment of nonsuit. (Citations omitted.) If, 
considered in accordance with the above mentioned rule, 
the evidence is sufficient only to raise a suspicion or con- 
jecture as to whether the offense charged was committed, 
the motion for nonsuit should be allowed even though the 
suspicion so aroused by the evidence is strong." (Citations 
omitted.) State v. Evans and State v. Byitton and State v. 
Hairston, 279 N.C. 447, 453, 183 S.E. 2d 540, 544 (1971). 

The crime of false pretense is statutory. G.S. 14-100. The 
essential elements which the State must prove to the satisfac- 
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tion of the jury beyond a reasonable doubt in order to convict 
one of the crime of false pretense are as follows: 

4 4  1 . . . [A] false representation of a subsisting fact [or of 
a future fulfillment o r  event as  provided in G.S. 14-100 a s  
amended in 19751, calculated to deceive, and which does 
deceive, and is intended to deceive, whether the representa- 
tion be in writing, or in words, or in acts, by which one 
man obtains value from another, without compensa- 
tion. . . . ' " State v. Davenport, 227 N.C. 475, 495, 42 S.E. 
2d 686, 700 (1947) ; see also State v. Roberts, 189 N.C. 
93, 126 S.E. 161 (1925) ; State v. Wallace, 25 N.C. App. 
360, 213 S.E. 2d 420 (1975) ; State v. Banks, 24 N.C. App. 
604, 211 S.E. 2d 860 (1975). 

[I] The indictment fo r  false pretense and the State's theory 
of the case seems to be that  defendant, after  having obtained 
Social Services' funds to  fund the Boston trip, collected the 
same amount from the county treasurer and accountant and 
failed to  reimbmurse the Department of Social Services fo r  
these expenditures until after an  audit had begun. It contends 
that  in February 1975 she submitted a claim for reimbursement 
fo r  travel for $588.78, of which $434.63 was to reimburse her 
for  her tr ip to Boston; and she did not reimburse the Depart- 
ment of Social Services until 29 September 1975. 

Intent is a subjective matter which seldom can be proved 
by direct evidence but may be inferred from the circumstances 
existing a t  the time of the alleged commission of the crime 
charged. State v. Little, 278 N.C. 484, 180 S.E. 2d 17 (1971). 
The State's evidence affirmatively shows that  the Department 
of Social Services maintained bank account No. 7-099-050. This 
account was referred to as the "revolving account," which con- 
sisted of funds on deposit and cash on hand. It was used for, 
among other things, advances to personnel of the Department 
to  defray travel expenses pending their receipt of reimburse- 
ment from the county. These repayments were sometimes de- 
layed for  several months but were eventually all repaid. On 28 
February 1975 the county reimbursed defendant for expenses 
on the Boston trip. 

The indictment charges that  : 

" . . . [Slhe had not expended her personal funds but funds 
belonging to Beaufort County and the Beaufort County 



502 COURT O F  APPEALS [33 

State v. Agnew 

Board of Social Services maintained in Account Number 
7-099-050, and she, the said Betty Agnew, then and there 
knowing she was not entitled to be reimbursed and upon 
being reimbursed not placing said reimbursement in Ac- 
count Number 7-099-050.'' 

The State's evidence shows that  the "revolving account" 
was not altogether money belonging to Beaufort County but 
came from various sources. The account was in control of the 
defendant subject only to the approval of the Beaufort County 
Board of Social Services. Mrs. Agnew made herself an  advance 
from the revolving fund for the Boston tr ip which was to be 
paid ultimately by the county and she was responsible for its 
replacement to the revolving fund. Her request to the county 
fo r  reimbursement was not to collect twice for the same ex- 
penditures but to repay the revolving fund the advance for 
which repayment she was personally responsible. All the evi- 
dence shows that  advances from the revolving fund, regardless 
of who they were made to, were to be repaid and were repaid 
by the recipient thereof. The county owed Mrs. Agnew travel 
money for  the Boston tr ip and Mrs. Agnew owed the revolving 
account of the Social Services Department for advances for the 
trip. The revolving account of the Social Services Department 
was never responsible for travel expenditures. It was used only 
for  advances pending reimbursement by the county. The de- 
fendant's request for reimbursement was not a fraudulent rep- 
resentation and the motion for nonsuit a t  the close of all the 
evidence should have been allowed. 

CHARGE OF EMBEZZLEMENT - G.S. 14-90 

G.S. 14-90 makes i t  a felony to embezzle or to fraudulently 
o r  knowingly misapply property received by virtue of office o r  
employment. The meaning of fraudulent intent as used in G.S. 
14-90 is the intent to willfully or corruptly use or  misapply the 
property of another for purposes other than that  for which i t  
is held. See State v. Howard, 222 N.C. 291, 22 S.E. 2d 917 
(1942) ; State v. McLean, 209 N.C. 38, 182 S.E. 700 (1935). 

The bill of indictment charges the embezzlement of 
$1300.00. In  instructing the jury relative to  the charge of em- 
bezzlement the court stated : 

"He further testified that  Mrs. Agnew gave him a card 
listing all advances made by her by check and number and 
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amount. That the total of these was $1,314.64. That this 
is the charge of the $1,300.00, the reason for the charge 
of $1,300.00." 

[2] The State's evidence shows that  defendant gave Mrs. Mod- 
lin $900 in cash on 20 July 1975 to  be sent to the county auditor 
in payment of several accounts. Mr. Green testified: "I deter- 
mined from an  examination of the records that  $414.64 did get 
back into the account on September 29, 1975." 

Evidence offered by the State tends to  show that  expense 
money was customarily procured from the revolving account to  
defray authorized travel expense of Social Services employees. 
Vouchers for repayment by the county were submitted to the 
county accountant's office. Upon payment the funds were 
repaid to  the Social Services revolving account and thereupon 
retained either in cash or  by deposit in account No. 7-099-050. 

The revolving account consisted of both funds on deposit 
and funds on hand. In his report to the Board of County Corn- 
missioners, Mr. Gutfeld stated : 

"During our evaluation of internal control, we found that  
many employees had access to cash receipts and kept them 
within their control. Management was apparently not 
aware of the location of all cash funds, and in a t  least one 
case did not have access to the cash, due to the fact that  
an  employee was on vacation." 

However, the inadequate control of the funds of itself does 
not import criminality. The funds were on hand, in the posses- 
sion of the Department of which the defendant was responsible, 
and were accounted for. We perceive no inference of guilt be- 
cause the $900 payment to the county was not deposited in the 
bank nor is  there an inference of guilt of embezzlement because 
the $414.64 was deposited in the bank after  an uncompleted 
audit had commenced. The $414.64 was available in cash for  
accounting purposes on 15 August 1975. As long as  the funds 
were on hand in the possession of the defendant for disburse- 
ment at the proper time, there can be no fraudulent conversion 
o r  appropriation. 

Mr. Green testified : 

"Mrs. Agnew accounted for the money on the Boston tr ip 
except for $180.75-she accounted for i t  in the manner I 
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have previously testified, that  she had given cash to  Mrs. 
Sue Modlin. She said she gave cash to Mrs. Sue Modlin 
except for $180.75 which was the check to  the hotel. 

Mrs. Modlin stated that  Mrs. Agnew had given her $900.00 
in cash. . . . 

[Wle pinned that date down to about July 20th, I believe. 

The total on the tape is $1,314.64. My examination of the 
records showed only $414.64 was deposited in the account 
on September 29, 1975. The $900.00 was not deposited into 
the account. 

Mrs. Modlin said that  $900.00 was cash from Mrs. Agnew 
to  be refunded to the account. 

Mrs. Modlin said she did use that  money to make refunds 
to the county accountant. 

The money did not go back into the account. She did take 
the cash money and pay some refunds to the county ac- 
countant's office." 

Mr. Gray of the accounting firm of Gutfeld and McRoy, 
stated : 

"The $180.75 was totally accounted for on the following 
Monday after  about a three or  four day lag. 

I talked to her about what is on the back of the card. This 
was the  money that she had paid back from her advances 
and that  was returned to Mr. Hodges, the county account- 
ant. It was $900.00. 

I don't remember if she told me when the $9010.00 was re- 
turned to the county accountant but I looked a t  the date, 
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I looked back and found out when it was returned. I think 
i t  was August lst ,  I am not positive. 

This money was turned over with some other money to  Mr. 
Hodges and I traced i t  to what i t  was turned over but i t  
was $900.00 of this money was turned over a t  this time 
but there was some more money turned over to  Mr. Hodges 
a t  that  time." 

The audit report of Mr. Gutfeld shows that  on 7 August 
1975 Mrs. Agnew, Department of Social Services, had $314.05 
cash on hand, checks totaling $180.75 (Agnew $66.61) (Bol- 
ton $57.07) (Allen $57.07) and on 15 August Mrs. Agnew had 
$100.00 cash on hand. Mrs. Agnew informed Mr. Gutfeld that  
the sum of $100.00 was overlooked when original cash counts 
were made. 

The report further shows that  cash receipts received by 
the county accountant from the Department of Social Services 
on 1 August were $1,792.24. 

State's witness, Sue Modlin, testified : 

"Mrs. Agnew gave me $900:00 in cash. I think that  was the 
beginning of August. 

I don't remember whether she gave i t  to me while the Gut- 
feld audit was underway. I don't remember dates and times. 
We have been investigated by everybody under the sun and 
who came when I don't remember. 

About the $900.00, I have previously said that  the PA-12 
receipt refund forms had been typed up, and on this form 
i t  indicates the client's name who is making the refund; 
the amount to be repaid; the program for which the refund 
is made and the account number, program number; identi- 
fying information for  our department and for  the State 
Office. These had been prepared and were being held be- 
cause I had not been able to get with Mrs. Agnew to get 
the right amounts of money to put with the forms because 
of the other activities going on within the department. 

We had the forms and Mrs. Agnew had $900.00. 

I don't know where the $900.00 came from. It was refunds 
that  had been made. 
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That is what Mrs. Agnew said, refunds that she had paid 
back, advances that she had paid back. 

She said it was advances that she had paid back. 

She didn't tell me anything about this $900.00 in advances 
that she had paid back. 

The $900.00 was used to transmit those refunds to Mr. 
Hodges. 

I am aware of a State policy having to do with the length 
of time allowed for the repayment of advances that have 
been received from time to time by various employees of 
this agency and other similar agencies. 

Q. What is that period of time for repayment? 

A. Within the fiscal year." 

State's exhibit 15 shows 12 advances to and repayment 
thereof by Mrs. Agnew numbered by check with initialed ap- 
proval by the chairman of the Board of Social Services. Mr. 
Gutfeld testified : 

". . . [s] he [Mrs. Agnew] stated that she had a card where 
she listed the advances and repayments, the advances that 
were made to her and the repayments that were made by 
her. She exhibited a card to me on that occasion. State's 
Exhibit Number 15 which you are showing me is the card 
Mrs. Agnew showed me." 

The total of these advances is $1,314.64. State's exhibit 3, a 
check book, shows by its stubs the advances having been made 
on 12 July 1974, 10 August 1974, October 10, 1974, October 10, 
1974, October 16, 1974, November 30, 1974, November 30, 1974, 
December 3, 1974, December 20, 1974, February 22, 1975, Feb- 
ruary 27, 1975, and February 25, 1975. On the stubs we find in 
red ink a notation that cash for each advance had been refunded 
to Modlin. 

The State has presented evidence which tends to show that 
Mrs. Agnew received advances from the revolving account in 
the amount of $1,314.64 over a period of less than one year. 
On 28 February 1975, she was paid $588.78 for travel expenses 
for the months of October and November 1974. She gave Sue 
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Modlin $900.00 in cash on 20 July 1975 which was turned over 
to the county accountant. She had in her possession in the De- 
partment of Social Services the further sum of $414.64 on 15 
August 1975. On 29 September 1975 $414.64 was deposited 
in the  revolving account. Further, the controversial item of 
$180.75 was totally accounted for  by the testimony of Mr. Gray. 
The only conclusion that  can be deduced is that  Mrs. Agnew 
was in charge of the revolving account. She had advanced to  
herself funds to defray travel expenses in the sum of $1,314.64 
and paid over to the county accountant $900 and redeposited 
$414.64. The $900.00 was turned over to the county accountant 
on 210 July 1975. The Gutfeld audit commenced 7 August 1975 
and ended 18 August 1975. The deposit in the revolving account 
was on 29 September 1975. The audit by Mr. Green commenced 
in December 1975. It was customary for Social Service em- 
ployees to obtain advances from the revolving account to  defray 
traveling expenses until they could be reimbursed by the county. 
The questioned funds were in the possession of the defendant. 

Embezzlement has been defined as :  

" ' [Tlhe fraudulent conversion of property by one who has 
lawfully acquired possession of i t  for the use and benefit 
of the owner.' The mere act of converting or  appropriating 
property to one's own use is not sufficient to constitute 
the offense. In order to convict, the State must not only 
offer evidence of appropriation, but i t  must go farther and 
offer evidence that  such act was done with a fraudulent 
purpose or corrupt intent." State v. Col~ovn, 206 N.C. 388, 
393, 174 S.E. 91, 93 (19%). 

The only evidence which would give rise to an inference 
of a conversion or  appropriating was the failure of the defend- 
a n t  to deposit the $900.00 in the bank and the deposit of the 
$414.64 after the audit began. It will be remembered that the 
$414.64 was on hand on 15 August 1975 and counted by Mr. 
Gutfeld. We are not aware of any legal requirement that trust  
funds must be deposited in a bank although good judgment 
would so dictate. Conceding a~guendo  there was an appropria- 
tion or  conversion, we fail to find evidence that  such act was 
done with a fraudulent purpose or corrupt intent. The act of 
conversion does not raise the presumption of a felonious intent 
in a prosecution of an  indictment for embezzlement. State v. 
Cohoon, supra. 
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Evidence of fraudulent or corrupt intent is lacking in the 
case a t  bar. There is no evidence that defendant used the funds 
for her benefit. The revolving account consisted of both funds 
on deposit and cash on hand. From the funds on hand, pay- 
ment was made to the county accountant in the sum of $900.00. 
From cash on hand, the sum of $414.64 was deposited in the 
revolving account. There is no evidence as  to when the advanced 
funds were replaced in the "cash" account. The evidence shows 
that $900.00 was on hand on 20 July 1975. The control card, 
(State's exhibit 15))  shows the various amounts advanced were 
repaid and approved by the chairman of the Board of Social 
Services. There is no evidence that the funds were not turned 
over to the county accountant a t  a time when obligated to do so. 
Cash in the sum of $414.64 was on hand on 15 August 1975 
and deposited 29 September 1975. 

Thus, the State has proved that advancements were made 
to employees of the Social Services Department from the re- 
volving account for travel; that defendant was custodian of the 
funds on deposit and cash on hand; that advancements were 
repaid and held as cash on hand or on deposit; that records of 
cash transactions were evidenced by control cards; and that 
funds were repaid within a year and turned over to the county 
when obligated to do so. 

The law does not build the crime of embezzlement upon such 
proof, and the motion for nonsuit at  the close of all the evidence 
should have been allowed. 

CHARGE OF EMBEZZLEMENT OF FUNDS - G.S. 14-92 

[3] The indictment charges that defendant willfully and cor- 
ruptly used and misapplied $1,128.94 for purposes other than 
that for which it was held. The State, in its brief, argues that 
expenditures for a punch bowl, a coffee pot, a refrigerator, 
cakes, pies, gifts for Board members, and an advance to Sue 
Modlin for vacation expenses and rent could not be considered 
a proper use of county funds. 

In State v.  Shipman, 202 N.C. 518, 540, 163 S.E. 657, 669 
(1932)) the Court defined wilful, corruption, and bad faith as 
used in the statute, as follows: 

" [W] ilful is defined : 'Proceeding from a conscious motion 
of the will; intending the result which actually comes to 
pass; designed; intentional ; malicious. . . . In common 
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parliance, "wilful" is used in the sense of "intentional," 
as  distinguished from "accidental" o r  "involuntary." But 
language of a statute affixing a punishment to acts done 
wilfully may be restricted to such acts done with an un- 
lawful intent.' " (Citations omitted.) 

" 'Corruption,' (citation omitted) : 'Illegality; a vicious and 
fraudulent intention to evade the prohibitions of the law. 
The act of an official or fiduciary person who unlawfully 
and wrongfully uses his station or character to procure 
some benefit for  himself or for another person, contrary 
to duty and the rights of others.' The word 'corruptly' 
when used in a statute generally imports a wrongful de- 
sign to acquire some pecuniary o r  other advantage." (Cita- 
tions omitted.) 

" 'Bad Faith,' (citation omitted) : 'The opposite of "good 
faith," generally implying or involving actual o r  construc- 
tive fraud, or a design to mislead or deceive another, or a 
neglect o r  refusal to fulfill some duty or some contractual 
obligation, not prompted by an honest mistake as  to one's 
rights o r  duties, but by some interested or sinister motive.' 
Bad faith and fraud are  synonymous." (Citation omitted.) 

Furthermore, the defendant must have a felonious intent. Un- 
less the intent is proved, the offense is not proved. State u. 
Laneaster, 202 N.C. 204, 162 S.E. 367 (1932). 

Over defendant's objection, the court allowed the introduc- 
tion into evidence of State's exhibit 4-C which was entitled 
"Beaufort County Social Services Schedule of Unauthorized Ex- 
penditures Wachovia Bank and Trust Account 7-099-,050.'' I t  
concludes with the statement: "Total Unauthorized Expendi- 
tures $1,128.94." This exhibit lists 54 items bearing "date," 
"payee," "check number," "for," and "amount." The dates ex- 
tended from March 16, 1971, to April 1, 1975. Mr. Green testi- 
fied: "I talked to her [Mrs. Agnew] about State's exhibit 4 4 .  
. . . Her response to these items were items that were paid 
with the Blind money." State's witness Grady R. Galloway testi- 
fied : 

"The item attached to that memorandum is a check in the 
amount of $620.00. 
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The check was endorsed by the Director of Social Services, 
Betty Agnew. 

Any expenditures from this particular fund made by Mrs. 
Agnew would be left to her discretion . . . if i t  would en- 
hance the program for  the blind. 

We did not find any irregularities in the administration 
of the program by Mrs. Agnew here in Beaufort County." 

State's exhibit 1 is a memorandum from Mr. Galloway and 
attached thereto is a check from the Commission for the Blind 
payable to Beaufort County Welfare Director in the sum of 
$620.00. This is the fund mentioned by Mr. Galloway that was 
to  be used by Mrs. Agnew in her discretion. State's exhibit 20 
is entitled "Beaufort County Social Services Department-Un- 
disbursed Bank Deposits-Wachovia Bank & Trust Company 
Account Number 7-099-050.'' The first item on exhibit 20 is a 
deposit from the North Carolina Blind Commission dated April 
6, 1971 and was explained as "Federal Earned Administration 
Fund" and the amount was $360.87. The funds on exhibit 20 
totaled $1,266.72 and were from various sources extending from 
1971 to June 8, 1975. 

We think the State has not only failed to identify the funds 
expended as  those of the county, but has failed to  offer proof 
sufficient to be submitted to  the jury that  defendant willfully 
and corruptIy misapplied county funds. 

After a thorough study and analysis of the evidence, we 
can see no crime and no competent proof of any crime described 
in the bill of indictment. 

Defendant's motions to dismiss each case a t  the conclusion 
of all the evidence should have been allowed. 

Reversed. 

Judges BRITT and PARKEK concur. 
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STATE O F  NORTH CAROLINA v. PATRICIA SMITH AND HILLARD 
ELMER SMITH 

No. 7717SC35 

(Filed 6 July 1977) 

1. Criminal Law 1 13- right to try person brought within jurisdiction 
illegally 

Even if defendants were improperly or illegally brought to N. C. 
after being apprehended in Virginia, this would not affect the right 
of the State of N. C. to t ry  them and imprison them on felony charges. 

2. Criminal Law 1 66.1- in-court identification of defendants - witness's 
opportunity for observation 

In a prosecution for breaking and entering and larceny, the trial 
court's finding that a witness's in-court identification was based on 
his observation of defendants a t  the crime scene and that he had 
ample time to observe them was supported by the evidence where i t  
tended to show that  the witness was working in his garden across 
the street from the crime scene; it was daylight on a clear day; the 
passage of a car back and forth attracted the witness's attention; as 
the car continued to pass back and forth, the witness had a clear 
opportunity to observe the driver and passenger; the witness was able 
to see only the last two digits of the Virginia license plate because 
a part  of the plate was obstructed; the witness heard a noise in the 
bushes near the house that  was broken into; the car in question 
stopped a t  that  location and a man came out onto the road and told 
the occupants of the car to  hurry back; the car returned and stopped; 
the witness got into his truck and proceeded to where the car was 
stopped; two men were putting something in the car;  the witness got 
to within 30 feet of the car; he got a front as well as a side view of 
the people; the witness pointed out defendants as two of the people 
he saw on that  day; and no one had pointed out either defendant as  
being suspects in the case. 

3. Husband and Wife 8- crime committed by wife in husband's pres- 
ence - no presumption in wife's favor 

When i t  is shown that  a married woman commits a crime in the 
presence of her husband, she should no longer be entitled to a pre- 
sumption in her favor that  she was compelled to so act. 

4. Husband and Wife 1 8- crime committed by wife in husband's pres- 
ence - presumption in wife's favor inapplicable 

The presumption that  a wife who commits certain crimes in the 
presence of her husband does so under his coercion was not applicable 
in this prosecution for breaking and entering and larceny where 
there was no request for instructions with respect to the presumption, 
and the feme defendant testified in her own behalf denying any par- 
ticipation by her or her husband in the planning or accomplishment 
of the crime. 
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APPEAL by defendant and feme defendant from Walker, 
Judge. Judgment entered 20 August 1976 in Superior Court, 
ROCKINGHAM County. Heard in the Court of Appeals 1 June 
1976. 

Each defendant was charged with breaking and entering 
and larceny. They entered pleas of not guilty and were convicted 
by a jury on all charges. Defendant Patricia Smith was sen- 
tenced to imprisonment as a committed youthful offender for  
a term not to exceed 10 years. Defendant Hillard Elmer Smith 
was sentenced to two consecutive 10-year sentences. 

The State introduced evidence which tended to show a s  
follows: On the afternoon of 12 June 1976, Dr. and Mrs. John 
Stone left their home in rural Rockingham County and travelled 
to Baltimore, Maryland. When they left, all the doors were 
locked and the house was "in perfect condition." A neighbor 
subsequently advised the Stones that their home had been broken 
into and vandalized in their absence, They returned to discover 
that a rock had been thrown through the glass in the back door, 
thereby enabling the vandal to reach in and unlock the door 
from the inside. Various household items, including jewelry, 
silverware, two televisions, a movie projector, and a pistol, were 
taken. Every drawer in each room had been pulled out and 
thrown on the floor. The items missing were valued a t  $5,0010. 

Leonard Ferguson, who was charged as a co-defendant in 
the case, testified for the State. He stated that on 8 June 1976, 
he and defendant Hillard Elmer Smith discussed breaking into 
the Stoneses' house. Late in the afternoon of 12 June, Fergu- 
son, accompanied by his girlfriend Myoka Davis, met both de- 
fendants and discussed the break-in. Defendants informed him 
that they had called the Stoneses' telephone number several 
times, driven by the house, and feme defendant had stopped to 
ring the doorbell to insure that no one was a t  home. The four 
rode to a wooded area behind the Stone house in Ferguson's 
car, a dark green 1971 Ford whose trunk had been smashed. 
Ferguson and defendant got out of the car so as  to approach 
the house through the wooded area. Feme defendant got into 
the front seat with Davis, and they were instructed to drive up 
and down the road every 5 to 10 minutes. Davis and feme de- 
fendant "knew where we were going and what the deal was." 

Upon reaching the rear of the house, defendant picked up 
a large rock, threw i t  through the glass portion of the rear 
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door, and reached in to unlock the door. The two men went in- 
side and began to search for money. They took the silverware, 
two televisions, and various other items and left the house. 
They returned through the woods to the road, where they 
waited until Davis and feme defendant rode by and stopped. 
Defendant and Ferguson loaded the stolen goods in the car and 
left. 

Myoka Davis corroborated Ferguson's account of the crime. 
She further testified that, upon learning of Ferguson's arrest 
for the break-in, she and feme defendant drove to a bridge and 
threw the stolen jewelry and silverware into the water below. 

Joseph M. Robinson testified that he was well acquainted 
with both defendants. They visited Robinson's house with an- 
other man and woman (whom Robinson could not positively 
identify as Ferguson and Davis). Defendant informed Robinson 
that he had "good stuff" for sale, whereupon defendant opened 
the lid of the trunk and showed Robinson silverware contained 
therein. Robinson told defendant he was not interested in pur- 
chasing the silver, and defendant left. 

Jacquelin Boyd testified that on 12 June 1976, she visited 
her sister who lived near Dr. Stone. That afternoon, she was 
in the yard and saw an old dark green car with its trunk 
smashed drive up and down the road in front of her sister's 
house. Boyd also testified that she knew feme defendant and 
that the girl riding in the car's passenger side "looked like 
Patricia Smith." 

James R. Taylor testified that he lived across the street 
from Dr. and Mrs. Stone. On 12 June 1976 while picking vege- 
tables in his garden, Taylor noticed a car passing back and 
forth on the road behind Stoneses' house. "There were two 
ladies in the car, and i t  was dark, real dark green, banged up 
in the back." After the car had passed a number of times, Tay- 
lor "heard a racket down in the woods" coming from "next to 
Dr. Stone's." He saw a man emerge from the woods, come to 
the road, call to the ladies in the car and tell them "to hurry 
right back, that he was ready." Taylor instructed his wife to 
call the police and drove in his pickup truck closer to the wooded 
area. There, he ". . . saw four people, and there were two men 
putting stuff in the trunk of the car. One of them, well he was 
putting a portable television and a suitcase in there as I came 
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up to him and he slammed the lid down and jumped in and 
they took off. . . ." 

Attorney General Edmisten, by Associate Attorney Amos 
Dawson, for the State. 

C.  Orville Light for defendant appellants. 

MORRIS, Judge. 

[I] By their first assignment of error, defendants contend 
that  the court erred in failing to hear evidence and rule on their 
motion to dismiss for lack of jurisdiction over the person. The 
basis for  this contention is not clear. The motion states that  
the defendants were placed in custody in Virginia without prob- 
able cause ". . . on the assertion by Rockingham County Dep- 
uty Sheriff that  said Sheriff's Department had outstanding 
fugitive warrants from the State of Maryland against these de- 
fendants." The brief argues that  the warrants are irregular in 
that  each warrant was served by officers in Henry County, 
Virginia, ". . . and defendants were not brought before hear- 
ing, which appears on face of each warrant. Defendants' basic 
contentions then were fraudulently induced to sign waivers of 
extradition without advice of counsel." The warrants were 
issued in Rockingham County, on 15 June 1976, served on 15 
June 1976 by an officer of the Sheriff's Department of "Hen- 
Co.", and a preliminary hearing was held on 2 July 1976 be- 
fore the District Court, where probable cause was found and 
the defendants bound over to Superior Court. The motion to 
dismiss was denied on 17 August 1976 prior to taking of the 
pleas and trial. Regardless of the lack of clarity with respect 
to  defendants' contention, their position cannot be sustained, 
fo r  even though they might have been ". . . improperly o r  
illegally brought to North Carolina after being apprehended in 
Virginia, this would not affect the right of the State of North 
Carolina to  t ry  [them] and imprison [them] on the felony 
charges. . . ." State v. Green, 2 N.C. App. 391, 393, 163 S.E. 
2d 14, 16 (1968). 

[2] Defendants' assignments of error 2, 3, 4, and 6 are based 
on exceptions to identification testimony. They first contend 
that, a s  to witness Taylor, the evidence disclosed that he did 
not have sufficient opportunity to observe defendants. They 
also claim that  the court erred in finding that  Taylor's in-court 
identification was based on his observation of defendants and 



COURT O F  APPEALS 515 

- 
State v. Smith 

1 that  he had ample time to observe them. The court found that  
on the a$ternoon of 12 June 1976, Taylor was working his 
garden across the street from the Stone home; that  i t  was day- 
light on a clear day; that  the passage of an automobile back 
and forth attracted his attention; that  i t  passed back and forth 
six o r  seven times and he  had a clear opportunity to  observe the 
driver and passenger, both of whom were women ; that  he  looked 
at the car closely and moved closer to  the road to  get a better 
view;; that  he was only able to see the last two digits of the 
Virginia license plate because a part  of the license plate was 
obstructed; that  the car was dark green, dirty, the trunk was 
smashed in, and i t  bore a Virginia license t ag ;  that  he twice 
heard a noise in the bushes near the Stone residence; that  the 
green car stopped at that  location and a man came out onto 
the road and told the occupants of the car t o  hurry back; that  
the car returned and stopped; that  Taylor, by this time, had 
gotten in his truck and proceeded to  where the car was stop- 
ped; that  two men were putting something in the ca r ;  that  
he got to a point within 30 feet of the car ;  that  he got a front 
as well a s  a side view of the people; that he pointed out Patricia 
Smith and Myoka Davis as  the two women in the car  and 
Leonard Ferguson and Elmer Smith as the two men whom he 
saw on that  date; that  no one had pointed out either defendant 
as being suspects in the case. 

From these facts, the court found that  the witness had 
ample opportunity to observe defendants; that  there was noth- 
ing on voir dire to indicate any suggestion by any person to 
the witness which would color his identification of either; that  
there was no evidence of any illegal or  unauthorized identifica- 
tion procedures; that  the in-court identification was of inde- 
pendent origin based solely on the witness's observation of the 
defendants on 12 June 1976; and that  the identification did 
not result from any out-of-court confrontation o r  any out-of- 
court showing of photographs o r  other means o r  from any 
pre-trial identification procedures which were suggestive o r  
conducive in any way to mistaken identification of either de- 
fendant. Although given the opportunity to  do so, neither de- 
fendant testified on voir dire. The facts found were fully 
supported by the evidence, and the facts found supported the 
court's conclusions. These assignments of error are  overruled. 

On cross-examination, the witness Taylor testified that  
the officers "brought some photographs over there when they 
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were in school, high school, but I told the Sheriff that I was 
not going to identify none of them from those pictures, if I 
saw them that I would know them but not from that many 
years difference. I was never asked if I was shown any photo- 
graphs." Defendants then moved to strike the witness's in-court 
identification of them. We see nothing in this testimony to 
warrant striking the witness's identification. The court had 
properly found that the in-court identification was based solely 
on the witness's observation of defendants on 12 June 1976. 
The above testimony merely bolsters that finding. The witness 
testified that he refused to attempt to identify the defendants 
from the school photographs but would rely on his observation 
of them. Defendants' assignments of error concerning these 
photographs are without merit. 

Defendants next contend that certain testimony of Jac- 
quelin Boyd should not have been admitted. There is no indica- 
tion in the record that an  objection was lodged to any question 
nor that a motion was made to strike any answer. This assign- 
ment of error presents nothing for review. On cross-exami- 
nation of this witness, she testified "I went to school with 
Patricia. I could not swear i t  was her but I told Mr. Watkins 
that it looked like a girl that I knew, Patricia Smith. I would 
not definitely swear but it looked just like her that I saw in 
the car." This testimony is in parentheses and following the 
parentheses this appears "Renew Motion to Strike 'overruled' 
as  having no probative effect. Defendants' Exception No. 3." 
Assuming that proper motion was made in apt time, which is 
certainly far  from clear from the record, the assignment of 
error is without merit. If this were the only identification evi- 
dence, it would be too conjectural to allow the case to go to the 
jury. However, the evidence of identity from other witnesses 
was clear and unequivocal. Any error in admission of this 
testimony was clearly not prejudicial. This assignment of error 
is overruled. 

By her eleventh assignment of error, feme defendant con- 
tends that the court erred in denying her motions for nonsuit 
timely made. Of course, in ruling on a motion to dismiss as  of 
nonsuit, the evidence must be considered in the light most favor- 
able to the State, and the State is entitled to every reasonable 
inference to be drawn therefrom. State v. McKinney, 288 N.C. 
113, 215 S.E. 2d 578 (1975). Whether the evidence is direct, 
circumstantial or both, if there is evidence from which the jury 
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could find that  the offense charged has been committed and 
that  defendant committed it, the motion for  judgment as of 
nonsuit should be overruled. State v. Lindley, 286 N.C. 255, 
210 S.E. 2d 207 (1974). 

Feme defendant maintains, however, that  the State's evi- 
dence was insufficient to  overcome the presumption that  she 
was acting under the dominion of her husband a t  the time of 
the alleged crime. 

North Carolina has long recognized and applied the com- 
mon law principle that when a wife commits certain crimes in 
the presence of her husband, i t  is presumed, in the absence of 
evidence to  the contrary, that she did so under his coercion. 
In  State v. Williaw~s, 65 N.C. 398 (1871), the f irst  case apply- 
ing the rule in this State, our Supreme Court reversed the 
conviction of a wife for assault and battery because of the trial 
judge's failure to instruct the jury as  to the presumption. Since 
Williams, the rule has been continuously recognized and applied. 
State v. CaulZey, 244 N.C. 701, 94 S.E. 2d 915 (1956) ; State 
v. Seahorn, 166 N.C. 373, 81 S.E. 687 (1914) ; State v. Nowell, 
156 N.C. 648, 72 S.E. 590 (1911) ; State v. Robinson, 15 N.C. 
App. 362, 190 S.E. 2d 270, cert. den., 281 N.C. 762, 191 S.E. 
2d 363 (1972). 

Blackstone notes in Volume 4, p. 29, of his Commentaries 
that  the presumption had existed for  a t  least 1000 years prior 
t o  his lectures. Thus, it became incorporated into the web of 
the common law a t  a time when the rights of women were 
almost non-existent. The legal existence of the woman was con- 
sidered suspended and incorporated into that  of her husband 
during the time of the marriage. Husband and wife became a s  
one. 2 Lee, North Carolina Family Law, 3 107, p. 3 (1963). 
More specifically, the personal property of a woman became 
vested in her husband upon marriage. He had the right of pos- 
session and control of the wife's estate, and her estate was 
subject to levy under execution for the satisfaction of his debts. 
The wife could not validly enter a contract or  convey her own 
property, nor could she sue o r  be sued, without the joinder 
of her husband. See P e r n j  v. S t a n d ,  237 N.C. 442, 75 S.E. 2d 
512 (1953) ; Ball v. Paquin, 140 N.C. 83, 52 S.E. 410 (1905) ; 
2 Lee, supra, a t  pp. 3-9; Day, Rights Accruing to a Husband 
Upon Marriage With Respect to the Property of the Wife, 51 
Mich. L. Rev. 863-869 (1953). At one point in our history, a 
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husband had the right to commit a battery upon his wife so 
long as  he did not inflict permanent injury or use excessive 
violence because ". . . the law permits him to use towards his 
wife such a degree of force as is necessary to control an unruly 
temper and make her behave herself. . . ." State v. Blaclc, 60 
N.C. 262, 263 (1864). 

The presumption has come under increasing attack as  so- 
ciety has removed from women most of the disabilities which 
were imposed a t  common law. Some states have abrogated the 
defense of marital coercion by statute, while others have done 
so by judicial decision. See Comment, 35 N.C.L. Rev. 104 
(1956). The presumption has not been immune from criticism 
in North Carolina. In a concurring opinion in State v. Seahorn, 
supra, Clark, C.J., noted the change in the law since the pre- 
sumption arose and concluded : 

". . . At common law there was a presumption that  when 
a crime was committed by the wife in the presence of her 
husband, she acted under compulsion; but that  presump- 
tion does not comport with Twentieth Century conditions. 
The contention that  a wife has no more intelligence or re- 
sponsibility than a child is now out of date. No one believes 
it." 166 N.C. a t  378, 81 S.E. a t  689. 

[3] We believe the view taken in 1911 by Chief Justice Clark 
is inescapably relevant in 1977. The expansion of the cause of 
women's rights has so pervaded our social order that  i t  is simply 
unrealistic to presume that  crimes committed by a wife in the 
presence of her husband were executed under his dominion and 
control. This is not to imply that a wife may never be coerced 
by her husband to perpetrate an illegal act. In  such case, she 
should remain exempt from punishment, just a s  would anyone 
who can demonstrate that  the crime was committed under 
duress. However, we believe that  when i t  is shown that  a mar- 
ried woman commits a crime in the presence of her husband, 
she should no longer be entitled to a presumption in her favor 
that  she was compelled to so act. 

[4] Nevertheless, regardless of our view that  the presumption 
has long outlived its necessity and usefulness, we do not think 
i t  applicable in this case. 

In State v. Cnuley, supra, neither the feme defendant nor 
her husband testified. The evidence for the State clearly placed 
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the feme defendant present during a cruel beating of her 4-year- 
old son. The evidence was overwhelming as to the husband's 
active participation in the beating. The feme defendant was 
heard cursing and laughing and telling the child to  walk and 
not go to  sleep. She gave no explanation for  her  actions or  re- 
marks. 

In  State v. Seahorn, supra, the feme defendant did testify 
in her own behalf and denied participation in the crime charged. 
Her counsel requested the court to charge the jury that  if the 
feme defendant made the sale of liquor as charged in the pres- 
ence of her husband, and under circumstances that  she was 
acting under his coercion, and with his consent and approval, 
she should be acquitted. The court refused to give the requested 
instruction, informing the jury that  he refused to give it be- 
cause the wife ". . . came upon the stand and made a state- 
ment, herself, as to her conduct and the circumstances and the 
things that  happened on the premises. . . ." Id.  a t  376, 81 S.E. 
688. The court then instructed the jury that if they found she 
acted voluntarily in making the liquor sales or  was voluntarily 
assisting her husband, they would find her guilty. However, 
if upon a review of the evidence, they should find that  she was 
". . . acting under the constraint of her husband, and that  
he was exercising such power over her as to cause her to make 
sales of liquor, in his presence, so that  i t  was not her own volun- 
tary act, but she was the agent of her husband, then, under 
the circumstances, you should acquit the wife and convict the 
husband." Id. 

In  speaking to the contention of the feme defendant that  
the court erred in refusing to give the requested instruction, 
the Court said : 

"It was entirely proper to decline to give this instruction, 
and if any error was committed, i t  was in the failure of 
the judge to charge that  the law presumed that  the wife 
acted under the compulsion of the husband, and the burden 
was upon the State to rebut this presumption. 
This presumption is not a statutory presumption, but is a 
rule of evidence, established by the courts for the protec- 
tion of married women a t  a time when they could not 
testify for themselves. 

Now the fern.@ defendant can testify for herself, and in 
this case she did, and testified that  she sold no liquor a t  
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all. She did not claim to have acted under the constraint 
of her  husband. I t  would appear that  if any constraining 
was to be done, she was the more likely to do it than the 
husband. We doubt, in view of all the circumstances, and 
her own evidence, if she was entitled to this artificial pre- 
sumption, but if so, she received the benefit of it." Id .  at 
377, 81 S.E. a t  688. 
In State v. Nowell, supra, the defendant, charged with her 

husband with abducting a child under 14 years of age, admitted 
that  the child did go with her but that  she went on her own 
volition and without any persuasion or  coercion. She requested 
an instruction with respect to her having acted under the co- 
ercion of her husband. The court instructed on the rebuttable 
presumption, and feme defendant assigned error to that portion 
of the charge. The Supreme Court, in finding no error, said 
that  the instruction of the court was a statement of the law of 
which defendant had no right to complain. 

In the case sub judice, there was no request for instruc- 
tions with respect to the presumption. Here the male defendant 
did not testify. However, the feme defendant did so testify and 
stated that neither she nor her husband had anything to do with 
the planning of or actual accomplishment of the robbery. Her 
testimony was that  they knew nothing about a robbery until 
told by Ferguson that  he and Myoka had robbed Dr. Stone and 
that, upon being told, feme defendant's husband was furious 
because he and feme defendant had accompanied Ferguson and 
Myoka in riding back and forth by Dr. Stone's house waiting 
to get some pills. She further testified that  her only participa- 
tion was to accompany Myoka to dispose of some silver because 
she was afraid of Myoka and feared that  she would be assaulted 
or implicated in the crime by Myoka if she did not do as Myoka 
told her. In view of the circumstances of this case, and par- 
ticularly feme defendant's own testimony, we do not believe 
she was entitled to the presumption, regardless of whether she 
requested it, nor do we agree with her contention that, as to 
her, the case should have been dismissed because the evidence 
was insufficient to rebut the presumptions. 

We have reviewed defendants' remaining assignments of 
error and find them to be without merit. 

Defendants received a fair trial free from prejudicial error. 

Judges PARKER and CLARK concur. 
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STATE OF NORTH CAROLINA v. JOHN ROGER WALTERS 

No. 7716SC201 

(Filed 6 July 1977) 

Criminal Law 8 102.12-counsel's statement of punishment to jury - 
refusal error 

Defendant in a second degree murder prosecution is entitled to 
a new trial where the trial court refused to allow defense counsel to 
read to the jury statutes, including punishment provisions, with re- 
spect to first and second degree murder and manslaughter. G.S. 84-14. 

Judge BRITT dissenting. 

APPEAL by defendant from Canaday, Judge. Judgment en- 
tered 16 September 1976 in Superior Court, ROBESON County. 
Heard in the Court of Appeals 29 June 1977. 

Defendant was placed on trial for murder in the second 
. degree. 

The State offered evidence tending to show the following: 

At  about 1:30 a.m. on 28 February 1976, defendant called 
the police station and said that he had shot a man. A witness 
to the conversation (who had heard five or six shots) asked 
defendant what had happened. Defendant stated that  Carson 
Cox had pulled a shotgun on him and defendant shot him. De- 
fendant had the shotgun with him. When Esther Bell (defend- 
ant's girl friend) walked up, defendant referred to  deceased by 
a vile name and said that  if he "ain't dead, he ought to be." A 
deputy sheriff went to the scene of the shooting and saw a 
large pool of blood near deceased's car and a smaller puddle of 
blood eight feet from the car. The body had been taken to a local 
hospital. 

The deputy testified that defendant made, in essence, the 
following statement: Deceased and defendant were friends. 
They had been riding around earlier in the evening. They had 
stopped and were sitting in the car. Deceased began fussing and 
got out of the car. Deceased came back with a shotgun and 
pointed i t  in the window. Defendant pushed the gun around 
and deceased walked off. Deceased returned, pointed the shotgun 
a t  defendant and told defendant that  he was going to get "messed 
up" or  words to that  effect. Defendant pushed the shotgun and 
took his pistol and began shooting. 
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Deceased had been shot in the left elbow, the left forearm, 
the right upper quadrant of the abdomen and the left upper 
chest. A bullet had also entered the left lower chest and travelled 
down through the diaphragm into the small intestine. Death 
was caused by hemorrhage secondary to the gunshot wounds. 

The State then rested and defendant's motion for nonsuit 
was denied. Defendant then offered evidence, in substance, as 
follows : 

Defendant and deceased lived in the same neighborhood. 
They had been acquainted for  20 years and there had never been 
any trouble between them. On the evening before the shooting, 
deceased had adjusted one of the headlights on defendant's car. 
Defendant noticed that  he was drinking a t  that time. Defendant 
left his home to get his girl friend, and he and the girl rode 
around until about 10 :00 p.m. when they returned to  the park- 
ing lot of a service station near the residences of the defendant 
and deceased. Deceased drove up and asked to be taken to  a 
nearby pool hall. The three stayed a t  the pool hall until about 
1 1 : O O  p.m. when they returned to the station parking lot. 
After talking for  some time, defendant, deceased and defend- 
ant's girl friend went to a beer store and then to a bootleg 
liquor store. They then returned to the station and continued 
to talk. Deceased got out of the car and then got back in and 
sat down. They remained in the car talking and listening to the 
radio until after midnight. Both defendant and deceased had 
been drinking during the evening. An acquaintance of defendant 
walked up and, a t  his request, defendant took the person to 
another house. They then returned to the station and deceased 
got out of the defendant's car and got in his own. Deceased had 
difficulty in getting the right key in the switch, could not or  
did not s tar t  the car and then started walking in the direction 
of his home. About ten minutes later deceased returned and 
was carrying a shotgun. He stuck the shotgun in the car window 
and pointed i t  a t  the side of defendant's head. He cursed de- 
fendant and told him he would scatter his brains. The girl 
friend got in the floorboard, began to cry and begged deceased 
to  go away. Deceased withdrew the gun and went to his own car 
and sat down. He immediately jumped back out of the car and 
again pointed the gun at defendant's temple. Defendant grabbed 
the gun with his left hand, pushed the barrel up and, with his 
right hand, reached in the console of his car and got his pistol, 
a .25 automatic, and began firing at deceased. He continued 
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to f i re  until deceased released the shotgun. Deceased staggered 
to the back of the car and fell. Defendant then picked up the 
loaded shotgun and uncocked it. He then went to the telephone 
and called the police. 

Defendant also offered evidence tending to show that  de- 
ceased had a bad reputation as being a dangerous and violent 
man. His evidence further tended to show that  defendant had 
a good reputation. 

The jury returned a verdict of guilty of voluntary man- 
slaughter, and judgment imposing a prison sentence of not less 
than 10 nor more than 15 years was entered. 

Attorney Ge~leral Edmistsn, by Associate Attorney Norma 
S. Harrell and Assistant Attorney General James Wallace, Jr., 
for the State. 

Britt and Britt, by E. M. Britt, for defendant appellant. 

VAUGHN, Judge. 

We have carefully considered defendant's exceptions based 
on the denial of his motion for nonsuit. When all the evidence 
is considered in the light most favorable to the State, we con- 
clude that  i t  was sufficient to take the case to the jury. 

A t  the conclusion of all the evidence, and in the absence 
of the jury, defendant moved that  he be allowed to read to the 
jury the provisions of G.S. 14-17 ["Murder in the f irst  and sec- 
ond degree defined; punishment"] and G.S. 14-18 ["Punishment 
for manslaughter"] including the punishment provisions. The 
court refused to allow counsel to read any of the punishment 
provisions of the statute to the jury. That denial is the subject 
of defendant's exception No. 47. 

G.S. 84-14, in part, provides, "In jury trials the whole case 
as well of law as  of fact may be argued to the jury." 

In State v. MeMorris, 290 N.C. 286, 225 S.E. 2d 553, the 
Supreme Court awarded a new trial in a burglary case because 
the trial court refused to allow counsel to advise the jury of the 
punishment by law provided for the crime. 

In State v. Britt, 285 N.C. 256, 273, 204 S.E. 2d 817, the 
Supreme Court held: 
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"Counsel may, in his argument to the jury, in any case, 
read or state to the jury a statute or other rule of law rele- 
vant to such case, inclzcdi~lg the statutory provision firing 
the pwnishnzent for the offense charged. G.S. 84-14; State 
v. Crisp, 244 N.C. 407, 94 S.E. 2d 402, 67 A.L.R. 26 236; 
Annot. 67 A.L.R. 2d 245. He may not, however, state the 
law incorrectly or read to the jury a statutory provision 
which has been declared unconstitutional. Sea, State v. 
Banner, 149 N.C. 519, 526, 63 S.E. 84. Nor may counsel 
argue to the jury that the law ought to be otherwise, that 
the punishment provided thereby is too severe and, there- 
fore, the jury should find the defendant not guilty of the 
offense charged but should find him guilty of a lesser 
offense o r  acquit him entirely." (Emphasis added.) 

Justice Exum, speaking for a unanimous Court in State v. 
MeMorris, supm, said : 

"In a real sense the sanction prescribed for criminal 
behavior is part of the law of the case. Indeed, the dispute 
in jurisprudential circles is whether the sanction for its 
violation is the only thing which distinguishes law from 
custom. See H.L.A. Hart, The Concept of Law, Chapters 
1 and 2 (1961). 

It is, consequently, permissible for  a criminal defend- 
ant  in argument to inform the jury of the statutory punish- 
ment provided for the crime for which he is being tried. 
In serious felony cases, a t  least, such information serves 
the salutary purpose of impressing upon the jury the grav- 
ity of its duty. I t  is proper for defendant to advise the 
jury of the possible consequence of imprisonment following 
conviction to encourage the jury to give the matter its 
close attention and to decide i t  only after due and careful 
consideration." 

G.S. 84-14, as  interpreted by the Supreme Court, gives a 
defendant the right to inform the jury of the punishment that 
may be imposed upon conviction of the crime for which he is 
being tried. The defendant a t  bar was deprived of that right 
and, under the authority of McMowis and Br.itt, will be awarded 
a new trial. 

I t  is not necessary to discuss the other errors assigned by 
the defendant because they may not occur a t  his next trial. 
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New trial. 

Judge ARNOLD concurs. 

Judge BRITT dissents. 

Judge BRITT dissenting : 

I respectfully dissent to the majority opinion awarding 
defendant a new trial on the ground that the trial judge com- 
mitted reversible error in not allowing defendant to read the 
provisions of G.S. 14-17 and 14-18 to the jury. In view of the 
authorities cited in the majority opinion, I think the trial court 
erred but I do not think the error was sufficiently prejudicial 
to require a new trial. 

I t  is well settled in this jurisdiction that a defendant has 
the burden not only to show error but also to show that the 
error complained of affected the result adversely to him. State 
v. Paige, 272 N.C. 417, 158 S.E. 2d 522 (1968) ; State v. Jarrett, 
271 N.C. 576, 157 S.E. 2d 4 (1967) ; State v. Bailey, 12 N.C. 
App. 280, 182 S.E. 2d 881 (1971). The presumption is in favor 
of the regularity of the trial. State v. Sanders, 280 N.C. 67, 
185 S.E. 2d 137 (1971) ; State v. Partlozu, 272 N.C. 60, 157 
S.E. 2d 688 (1967). To warrant a new trial it should be shown 
that the ruling complained of was material and prejudicial to 
defendant's rights and that a different result likely would have 
ensued. State v. Paz'ge, supra. Mere technical error does not 
entitle a defendant to a new trial. State v. Alexander, 279 N.C. 
527, 184 S.E. 2d 274 (1971). 

With respect to Exception No. 47 upon which the majority 
awards a new trial, the record discloses: 

"THE COURT: Let the record show that the defendant 
moves the court that he be permitted in argument to read 
to the jury the provisions of General Statutes 14-17 and 
14-18, including the punishment provisions. The court de- 
nies defendant's motion with respect to any reading of the 
punishment provisions. The court allows the defendant's 
motion with respect to the reading of the s ta tu te -or  the 
provisions of the statute which do not pertain to punish- 
ment for the offense. 
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G.S. 14-17 defines murder in the f irst  and second degrees 
and prescribes the punishment for each. In the case a t  hand 
defendant was not placed on trial for  murder in the f irst  degree 
and by finding him guilty of voluntary manslaughter, the jury, 
in effect, found him not guilty of murder in the second degree. 
That being true, i t  is clear that  defendant was not prejudiced 
by the failure of the trial judge to  permit him to read the pun- 
ishment provisions of G.S. 14-17 to the jury. State v. Casper, 
256 N.C. 99, 122 S.E. 2d 805 (1961). 

G.S. 14-18 provides : "Punishment for manslaughter.-If 
any person shall commit the crime of manslaughter he shall be 
punished by imprisonment in the county jail or  State prison 
for  not less than four months nor more than twenty years: 
Provided, however, that  in cases of involuntary manslaughter, 
the punishment shall be in the discretion of the court, and the 
defendant may be fined or imprisoned, or  both." 

It will be noted that  G.S. 14-18 does not define manslaugh- 
ter, either voluntary or  involuntary. A reading of the statute 
to the jury would have advised them only that  the punishment 
for voluntary manslaughter is imprisonment for not less than 
four months nor more than twenty years, and that the punish- 
ment for  involuntary manslaughter is a fine o r  imprisonment, 
o r  both, in the discretion of the court. 

It will be noted further that  Exception 47 does not relate 
to  defendant's argument of punishment to the jury, onlv the 
reading of the statute. In fact, our Supreme Court has held that  
w e n  in a capital case defendant's counsel is not entitled to 
argue the question of punishment to  the jury. State v. Dillard, 
285 N.C. 72, 203 S.E. 2d 6 (1974). 

In State v. Rlzodes, 275 N.C. 584, 169 S.E. 2d 846 (1969), 
in an  opinion by Justice (now Chief Justice) Sharp, our Su- 
preme Court held that the amount of punishment which a 
verdict of guilty will empower the judge to impose is totally 
irrelevant to the issue of a defendant's guilt and is therefore no 
concern of the jurors. In Rhodes, the Supreme Court went fur- 
ther and held that  the statement in State v. Garner, 129 N.C. 
536, 40 S.E. 6 (1901), that  a jury in a non-capital case is en- 
titled to  be informed as  to the punishment prescribed for the 
offense or  offenses with which a defendant is charged, is ex- 
pressly disapproved. 
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The majority opinion relies very heavily on State v. Britt, 
285 N.C. 256, 204 S.E. 2d 817 (1974), and State v. McMorris, 
290 N.C. 286, 225 S.E. 2d 553 (1976). It will be noted that  in 
Brit t  the defendant had been convicted of murder in the f irst  
degree and sentenced to death, and that  there was some uncer- 
tainty about the intent of the jury in the form of its verdict. It 
would appear that  the holding in that  case must be considered 
in the context of the proceedings complained of and the fact 
that  a t  that  time the mandatory sentence for first-degree mur- 
der, absent a recommendation of mercy, was death. 

In McMorris the defendant was found guilty of first-degree 
burglary and given the mandatory sentence of life imprison- 
ment; he was also found guilty of second-degree rape and given 
a concurrent sentence of 16-20 years. The Supreme Court held 
that  the trial court erred in not allowing defense counsel to  
inform the jury that  the conviction of burglary in the first 
degree would necessarily result in the imposition of a life sen- 
tence. "In serious felony cases, a t  least, such information serves 
the salutary purpose of impressing upon the jury the gravity of 
its duty." 290 N.C. a t  288, 225 S.E. 2d a t  554. 

I can perceive the benefit that would accrue to a defendant 
for  the jury to be informed that  i ts  verdict of guilty would 
result in a mar~datory sentence of death or life imprisonment. 
Surely, this information would impress upon the jury "the 
gravity of its duty." But I cannot perceive how the defendant in 
this case was prejudiced when the jury was not informed that  
upon a conviction of voluntary manslaughter the defendant's 
punishment could be imprisonment for not less than four months 
nor more than twenty years, and if he was convicted of involun- 
tary  manslaughter the punishment would be a fine or imprison- 
ment, or  both, in the discretion of the court. 

It might be argued that had the jury known that defendant 
could be given a sentence of twenty years if convicted of volun- 
tary manslaughter, they might have been reluctant to convict 
him of that  offense. By the same token, i t  could be argued that  
had they known he could be given a sentence of only four 
months if convicted of that offense, they might have had no 
hesitancy in convicting him. 

In Rhodes the court held that while the trial judge erred 
in informing the jury as to the penalty for  an  offense in ques- 
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tion, the error was not prejudicial. I feel that  the converse is 
true in this case. 

In  the case sub judice there were no witnesses to  the killing 
except the defendant and his girl friend. Of necessity the State 
had to rely on statements made by defendant. While the de- 
ceased was described as  an  unsavory character, defendant testi- 
fied that  he had known deceased for twenty years, that  they 
were good friends and that  deceased had been with him and 
his girl friend for  several hours on that  night; that  he had 
carried deceased to several places that  night to purchase beer 
and liquor. 

It would appear that  the jury's verdict "turned" on the 
question of excessive force. Defendant testified that  when de- 
ceased stuck the shotgun barrel in the car the second time he 
(defendant) with his left hand pushed the barrel back out of 
the car and up and over the top of the car ;  that with his right 
hand he (defendant) then obtained his pistol from the console 
of his car, pointed i t  a t  deceased and fired five shots, all of 
which entered deceased's arms or  body. The pistol was a semi- 
automatic, requiring defendant to pull the trigger each time i t  
was fired. 

The record indicates that  the trial of this case consumed a 
large part  of a two-week session of the court; that the case was 
hotly contested with the State being represented by an  outstand- 
ing district attorney and the defendant by two very competent 
attorneys; and that  the able trial judge exercised unusual pa- 
tience and judicial restraint in presiding over the trial. Upon a 
careful review of the record, I am convinced that the long and 
tedious trial was substantially free from error except for the 
error discussed and I cannot believe that  i t  was prejudicial to  
defendant. 

Like any other defendant, Walters was "entitled to a fa i r  
trial, not a perfect one." State v. Squire, 292 N.C. 494, 508, 234 
S.E. 2d 563 (1977) ; Lutwak v. United States, 344 U.S. 604, 
619, 73 S.Ct. 481, 97 L E d .  593 (1953). I feel that  he had a 
fa i r  trial. 
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JAMES McDOWELL AND MARY McDOWELL V. MARVIN DAVIS, IN- 
DIVIDUALLY AND AS SHERIFF OF DURHAM COUNTY, NORTH CAROLINA; 
J. R. COATS, INDIVIDUALLY AND AS A DEPUTY SHERIFF OF DURHAM 
COUNTY, NORTH CAROLINA; J. M. CRABTREE, INDIVIDUALLY AND AS 
A DEPUTY SHERIFF OF DURHAM COUNTY, NORTH CAROLINA; UNITED 
STATES FIRE INSURANCE COMPANY 

No. 7614DC938 

(Filed 6 July 1977) 

1. Constitutional Law 8 17; Ejectment $ 5; Sheriffs and Constables 8 4- 
ejectment of plaintiffs - action under Civil Rights Act 

The sheriff's eviction of plaintiffs from a municipal housing 
project pursuant to an order of ejectment did not constitute a viola- 
tion of plaintiffs' Fourth Amendment rights so a s  t o  subject the sher- 
iff to a claim for damages under 42 U.S.C. $ 1983, even assuming tha t  
the sheriff had a policy and agreement with the housing authority 
for the unofficial cancellation of ejectment orders and the housing 
authority notified the sheriff to cancel execution of the ejectment 
order against plaintiffs, since a violation of an unofficial and in- 
formal agreement or policy between the sheriff and the holder of an  
ejectment judgment was a t  most a breach of the duty to exercise ordi- 
nary care and did not divest the sheriff of authority to execute a 
valid judicial order. 

2. Damages $ 3.4- mental distress - necessity for physical impact or  
injury 

Plaintiffs showed no right to damages because of the negligence 
of defendants, a sheriff and his deputies, in the execution of an  eject- 
ment order where there was no evidence of any physical injury to 
plaintiffs' property or persons and the only evidence with respect to 
damages related to humiliation, embarrassment and emotional distress 
resulting from negligence of defendants, since there can be no recov- 
ery for emotional or mental stress in a n  ordinary negligence case 
unless i t  is shown that  the mental stress was the proximate result 
of some physical impact or physical injury resulting from negligence. 

APPEAL by plaintiffs from Moo18e, Judge.  Judgment entered 
14 May 1976 in District Court, DURHAM County. Heard in the 
Court of Appeals 8 June 1977. 

The allegations of plaintiffs' complaint, except where 
quoted, are  summarized as  follows: 

Plaintiffs, James and Mary McDowell, were tenants of 
Durham Housing Authority (DHA) , they became delinquent in 
the  payment of their rent, and on 16 May 1974, DHA obtained 
an  order of ejectment which was served on them on 20 June 
1974. DHA "agreed to withhold execution on the judgment pro- 
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vided the plaintiffs made up the rent arrearages by payment of 
$50 per week until the back rent was paid." On 23 June 1974, 
DHA "twice gave direct, personal notification to defendant 
Davis that  the judgment of eviction against the McDowells was 
not to be executed on." Plaintiffs complied with their agree- 
ment with DHA, and DHA did not revoke its instructions to 
defendant Davis not to execute on the judgment, but neverthe- 
less defendants J. R. Coats and J. M. Crabtree executed on the 
ejectment order and removed the McDowells and their belong- 
ings from their home. Defendants Coats and Crabtree with the 
assistance of inmates of the Durham County jail removed 
"plaintiffs' belongings in such a rough and grossly insensitive 
and culpably negligent manner that the McDowells' furniture, 
theretofore almost new and in good condition, was severely dam- 
aged in the amount of approximately $1,000." The eviction 
"made a public spectacle of plaintiffs, causing them shame, 
embarrassment, humiliation and mental anguish." The actions 
of defendants Davis, Coats, and Crabtree violated plaintiffs' 
rights under the Fourth and Fourteenth Amendments of the 
United States Constitution, established an  "arbitrary, reckless 
and grossly negligent" breach of their duty "to exercise ordi- 
nary care in determining the need for and Iegality of the eject- 
ment and in conducting that  ejectment," and established a 
breach of defendant Davis' public official's bond that  he shall 
"well and faithfully perform all and singular the duties incum- 
bent upon him by reason of his election." Plaintiffs made the 
following prayer for relief: 

"A. Against defendants Davis, Coates, [sic] Crabtree 
and United States Fire Insurance Company: 

(1) $1,000 actual damages for  the shame, humili- 
ation and mental anguish; 

(2) $1,300 actual damages for the destruction 
and damage to pIaintiffs' belongings and to their 
home ; 

resulting from the wrongful ejection; 

B. Against defendants Davis, Coates [sic] and Crab- 
tree;  $1,500 punitive damages for the wrongful ejection. 

C. Against defendant Davis : $500 actual damages and 
$500 punitive damages for the tortious assault and vilifi- 
cation. 
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D. The costs and disbursements of this action. 

E. Such other and further relief as to the court may 
seem just." 

Defendants filed answer denying the material allegations 
of the complaint. 

The evidence presented by plaintiffs a t  trial is summarized 
a s  follows: 

One of the duties of defendant Davis as Sheriff of Durham 
County is to evict tenants under orders of execution and eject- 
ment. The "operating policy" of the sheriff's office is to cancel 
an order of ejectment if the landlord, including DHA, calls the 
sheriff's office and requests that it be cancelled. No modifica- 
tion or setting aside of the execution order by the clerk of su- 
perior court is required. The sheriff's office also has a policy of 
not executing orders of ejectment until the landlord is 
contacted to see if arrangements with the tenant have been 
made. Orders of ejectment are normally executed on within 
three days after service upon the tenant. 

In May 1974 DHA obtained an order of ejectment against 
plaintiffs. The plaintiffs made an agreement with Jacqueline 
Macon of DHA on 19 June 1974 that they would pay $50 per 
week until the rent in arrears was paid. The agreement was 
communicated to Gwendolyn Hartley, Director of Management 
a t  DHA, who stated she would cancel the ejectment notice. The 
order of ejectment was served on Mr. McDowell on 20 June 
1974. Gwendolyn Hartley testified, "By referring to plaintiffs' 
Exhibit 9 which is the judgment in the case of Durham Housing 
Authority u. McDowell I can see that I wrote on my copy 'can- 
celled' with the date June 23, 1974. Based on my usual policy, 
that would be the date that I would cancel the eviction with 
the sheriff's office." Plaintiffs introduced into evidence a 
memorandum prepared by Mrs. Hartley on 19 July 1974 which 
she testified "represents the correct facts as they were in my 
memory on July 19, 1974 . . . . " In that memorandum she 
stated, "On June 23, 1974, I called the Sheriff's Department 
and indicated that the execution of the judgment against Mr. 
McDowell should be cancelled. I do not remember to whom I 
spoke." 

J. R. Coats, Durham County Deputy Sheriff, was given 
the order of ejectment against the plaintiffs on 16 July 1974. 
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Coats knew that he was to check with DHA to determine if he 
was to serve the writ of execution, and that "the only one who'd 
give a definite answer as to whether [he] should go ahead with 
a DHA ejectment was Mrs. Hartley." Deputy Coats tried un- 
successfully eight times to reach Mrs. Hartley by phone. Finally 
on his last call he was told by someone a t  DHA to evict plain- 
tiffs. Coats obtained a key from the maintenance man on the 
project, and he along with Deputy Crabtree and three inmates 
of the county jail began removing the McDowell's belongings 
from the house. While in the process of evicting the plaintiffs 
a representative of DHA arrived and stopped the eviction. The 
deputies and inmates left without returning the belongings to 
the house. Personnel of DHA returned the property to the house. 
Subsequently plaintiffs moved out of the project because their 
children were distressed and upset by the taunts of the other 
children in the project about having been evicted. Plaintiffs were 
very embarrassed about the incident. 

Defendants offered evidence tending to show the following: 

DHA obtained so many eviction orders against its tenants, 
most of which were subsequently cancelled, that a special ar- 
rangement for cancellation was set up whereby Mrs. Hartley 
at DHA was to call Chief Deputy William Allen personally to 
cancel the order. However, subsequent to the arrangement DHA 
cancelled numerous eviction orders, and Mrs. Hartley called 
Deputy Allen on just one of those occasions. On one of his calls 
to DHA Deputy Coats was told by someone a t  DHA that they 
would check to see if the McDowells should be evicted and 
would let him know what to do when he called back. Upon his 
next call he was "switched several times to different people" 
and was finally told by someone to evict the plaintiffs. None 
of plaintiffs' furniture and belongings was damaged during the 
eviction. 

The following issues were presented to the jury and an- 
swered as  indicated : 

"1. Did Durham Housing Authority properly request 
the sheriff to cancel the execution against the eviction order 
prior to the sheriff removing such furniture? 

ANSWER: Yes. 

2. In removing furniture, did sheriff, through his 
agents, negligentIy damage plaintiffs' property? 
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3. If you find sheriff to  be negligent, was such negli- 
gence in wanton and willful disregard of his authority? 

ANSWER: No. 

4 ( a ) .  What amount of damages are  the plaintiffs en- 
titled to recover by reason of negligence in Issue No. 2? 

ANSWER: No. 

(b). What amount of punitive damages are  plaintiffs 
entitled to recover by reason of the willful and wanton neg- 
ligence in Issue No. 3? 

From a judgment that  they recover nothing from the de- 
fendants, plaintiffs appealed. 

Legal Aid Society of  Durham C o m t y  by  Denison Rag and 
Adrienne M. Fox  for  plaintiff  appellants. 

Robert D. Holleman and Felix B. Clayton for  defendant 
appellees. 

HEDRICK, Judge. 

[I] One of plaintiffs' claims is based upon 42 U.S.C. 5 1983 
which provides, 

"Every person who, under color of any statute, ordi- 
nance, regulation, custom, or  usage, of any State or Terri- 
tory, subjects, or  causes to be subjected, any citizen of the 
United States o r  other person within the  jurisdiction 
thereof to the deprivation of any rights, privileges, or im- 
munities secured by the Constitution and laws, shall be 
liable to the party injured in an  action at law, suit in equity, 
o r  other proper proceeding for  redress." 

Plaintiffs contend that  a t  trial they introduced sufficient evi- 
dence to support a jury verdict that defendants violated their 
Fourth Amendment right "to be secure in their persons, houses, 
papers, and affects against unreasonable searches and seiz- 
ures . . . , " and that  they are  entitled to compensation for 
the humiliation and embarrassment resulting from this violation 
irrespective of any damage done to their belongings. 
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If plaintiffs are correct in their contention that they pre- 
sented sufficient evidence at  trial of a violation of their con- 
stitutional rights, then they need not show any property damage 
to recover compensation for such harm as humiliation and em- 
barrassment resulting from the violation of their constitutional 
rights. Hostrop v. Board of Junior College Dist. No. 515, 523 F. 
2d 569 (7th Cir. 1975), cert. denied, 425 U.S. 963, 48 L.Ed. 2d 
208, 96 S.Ct. 1748 (1976) ; Piphas v. Carey, 545 F. 2d 30 (7th 
Cir. 1976). 

"The terms of S 1983 make plain two elements that are  
necessary for recovery. First, the plaintiff must prove that  the 
defendant has deprived him of a right secured by the 'Constitu- 
tion and laws' of the United States. Second, the plaintiff must 
show that the defendant deprived him of this constitutional right 
'under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory.' This second element requires 
that  the plaintiff show that the defendant acted 'under color of 
law.' " Adickes v. S. H. Kress & Co., 398 U.S. 144, 150, 26 L.Ed. 
2d 142, 150, 90 S.Ct. 1598, 1604 (19710). 

In the present case the evidence is clearly sufficient to 
support a finding by the jury that the defendants in executing 
the eviction order were acting "under color of law.'' 

A determination of whether there has been such a viola- 
tion by defendants of plaintiffs' Fourth Amendment right 
against unreasonable search and seizure as to be actionable 
under § 1983 begins with Monroe v. Yape, 365 U.S. 167, 5 L.Ed. 
2d 492, 81 S.Ct. 473 (1961). In that  case the Supreme Court 
held that  plaintiffs, a husband, wife and their children, could 
maintain an action under 8 1983 against Chicago policemen, 
who allegedly broke into their home, searched i t  without a 
warrant, and arrested and detained the husband without a 
warrant and without arraignment. The court pointed out that  
$ 1983 was designed to give a remedy to parties deprived of 
their constitutional rights by an official's misuse or abuse of 
his authority. The court also pointed out that 1983 does not 
require that a plaintiff show that the defendant had "a specific 
intent to deprive a person of a federal right." 365 U.S. a t  187. 
Instead, "[§ 19831 should be read against the background of 
tort  liability that makes a man responsibIe for the natural con- 
sequences of his actions." Id. 
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The Federal Circuit Courts have followed this Supreme 
Court mandate to apply 5 1983 "against the background of tort  
liability that  makes a man responsible for  the natural con- 
sequences of his actions." For  example in Jenkins v. Averett, 
424 F. 2d 1228 (4th Cir. 1970), the Fourth Circuit held that  a 
plaintiff could maintain a 5 1983 action against a police officer, 
who was "grossly and culpably negligent" in shooting him, The 
District Court had denied plaintiff relief under 5 1983, accept- 
ing defendant's claim that  he did not intend to shoot the plain- 
tiff a s  a defense. The Fourth Circuit reversed, stating that  "if 
intent is required, i t  may be supplied, for federal purposes, by 
gross and culpable negligence, just a s  i t  was supplied in the 
common law cause of action, [assault] ." Id. at 1232. In Bryan 
v. Jones, 530 F. 2d 1210 (5th Cir. 1976), the defendant-sheriff 
continued to  keep plaintiff imprisoned in reliance upon a typo- 
graphical error in a grand jury report after  he should have 
been released. The Fifth Circuit held that  plaintiff had made 
out a prima facie case under § 1983 since a prima facie case of 
false imprisonment a t  common law had been shown. The Court 
stated, 

"The elements of the prima facie case are: (1) intent to 
confine, (2) acts resulting in confinement, and (3) con- 
sciousness of the victim of confinement or resulting harm. 
Restatement, Second, Torts 35 (1965). Thus, a prima 
facie case is made out against a jailer even when he believes 
he has legal authority to detain a prisoner." Id. a t  1213. 

The common law analogues for plaintiffs' present 5 1983 
suit are actions for the intentional torts of trespass to land and 
chattels. See 59 Minn. L. Rev. 991, 991-997 (1975). At common 
law a person need not have the intent to trespass in order to 
be liable for  trespass. To be liable for trespass a person need 
only intentionally go upon the land in the possession of another, 
when not privileged or authorized to do so. Matthews v. Forrest, 
235 N.C. 281, 69 S.E. 2d 553 (1952) ; Restatement (Second) of 
Torts $ 158 (1965) ; Dobbs, Trespass to Land in North Carolina, 
47 N.C. L. Rev. 31 (1968). To be liable for trespass to chattel, 
he need only intentionally dispossess the chattel of another or 
intermeddle with the chattel of another, when not privileged or 
authorized to  do so. Restatement (Second) of Torts 217. How- 
ever, an officer is privileged when he evicts a person pursuant 
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to a valid order of the court. Restatement (Second) of Torts 
5 210 provides: 

"The privilege to execute an order of a court directing the 
actor to put a third person in possession of land of which 
another is in possession, or to do any other act on the land, 
carries with i t  the privilege to enter the land for the pur- 
pose of executing the order, provided that  any writ issued 
fo r  the execution of the order is valid or  fair  on its face," 

In the present case plaintiffs concede that the ejectment 
order in the hands of the sheriff was in all respects proper. 
They insist, however, that  because the sheriff and his deputies 
executed the order in violation of their agreement and policy 
with DHA, the defendants are liable in damages pursuant to 
the provisions of S 1983. 

Assuming arguewdo that  the evidence is sufficient to sup- 
port findings by the jury that the sheriff had a policy and 
agreement with DHA for the unofficial cancellation of eject- 
ment orders, and that  DHA "properly requested the sheriff to 
cancel the execution against the eviction order," as the jury did 
in fact find, we are of the opinion that  such findings will not 
support a conclusion that  defendants, or  either of them, violated 
plaintiffs' constitutional rights within the meaning of 5 1983. 
A violation of such an unofficial and informal agreement or 
policy as  shown here between the sheriff and the holder of an  
ejectment judgment is a t  most a breach of defendants' duties 
to exercise ordinary care, and does not divest the defendants of 
their authority to execute a valid judicial order. Thus, we are  
of the opinion that  the trial judge did not e r r  in not submitting 
to  the jury an issue of damages for defendants' alleged viola- 
tion of plaintiffs' constitutional rights within the meaning of 
5 1983. 

[2] Plaintiffs remaining assignments of error relate to the 
issues submitted to the jury and instructions thereon with 
respect to  their claim for damages as a result of defendants' 
alleged negligence in executing the order of ejectment. There is 
no evidence in the record before us of any damage to plaintiffs' 
property o r  person. The only evidence with respect to damages 
relates to  alleged humiliation, embarrassment, and emotional 
distress resulting from defendants' negligence. 
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"Mere hurt  o r  embarrassment are  not compensable. Flake 
v. Greensboro News Co., 212 N.C. 780, 195 S.E. 55 (1938)." 
Alltop v. J. C.  Penney Co., 10 N.C. App. 692, 695, 179 S.E. 2d 
885, 887-88 (1971), cert. denicd, 279 N.C. 348, 182 S.E. 2d 580 
(1971). For  a plaintiff to recover for emotional or mental dis- 
tress in an  ordinary negligence case, he must prove that  the 
mental distress was the proximate result of some physical im- 
pact with o r  physical injury to himself also resulting from the 
defendant's negligence. Williamson v. Bennett, 251 N.C. 498, 
112 S.E. 2d 48 (1960). Alltop v. J. C.  Penney Co., supra. Since 
plaintiffs have shown no such physical impact or injury in this 
case, they have shown no compensable damages, and any error 
committed by the court with respect to issues 2, 3, 4 (a )  and 
4(b) could not have been prejudicial. 

We hold the  plaintiffs had a fa i r  trial on all their alleged 
claims, free from prejudicial error. 

No error. 

Chief Judge BROCK and Judge MARTIN concur. 

J A M E S  J. FREELAND v. G. PERRY GREENE, SECRETARY OF THE DE- 
PARTMENT O F  TRANSPORTATION O F  THE STATE OF NORTH CAROLINA 
AND THE W A R D  O F  TRANSPORTATION 

No. 7615SC849 

(Filed 6 July 1977) 

1. Appeal and Error  § 6.2- appeal from interlocutory order - rights 
adversely affected - appeal not premature 

Though the order appealed from which restrained defendants 
and their agents from removing plaintiff's outdoor advertising sign 
pending determination of the action on i ts  merits was a n  interlocutory 
order, the defendants' appeal was not premature, since the  continuance 
of the injunction i n  effect and the  denial of the motion to dismiss 
adversely affected important rights of appellants in connection with 
the performance by them of duties imposed by the N. C. Outdoor Ad- 
vertising Control Act, Article 11 of Chapter 136 of the General Stat- 
utes. 

2. Highways and Cartways 5 2.1- removal of outdoor advertising - 
failure of owner t o  exhaust administrative remedies-injunction im- 
proper 

Plaintiff was not entitled to maintain this action to enjoin de- 
fendants from removing his outdoor advertising sign because of a n  
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alleged violation of control-of-access, since plaintiff did not first ex- 
haust the administrative remedies provided him by G.S. Chap. 136, 
Art. 11, and by the rules and regulations of the Board of Transporta- 
tion adopted pursuant thereto. 

APPEAL by defendants from B?wwning, Judge. Order en- 
tered 27 July 1976 in Superior Court, ORANGE County. Heard 
in the Court of Appeals 12 April 1977. 

Plaintiff, the owner of an outdoor advertising sign located 
near Interstate Highway 85 in Orange County, brought this 
action to enjoin defendants from removing the sign. Plaintiff 
alleged that an agent of defendants had ordered him to remove 
his sign and had notified him that if he failed to do so, defend- 
ants' agents would remove i t  a t  plaintiff's expense; that de- 
fendants had no constitutional authority to take plaintiff's 
vested property rights in the sign except by eminent domain 
proceedings providing him with fair compensation; and that 
removal of the sign would result in immediate and irreparable 
harm to plaintiff by causing him loss of income to be derived 
from travelers on the highway who would be attracted to plain- 
tiff's businesses and enterprises by the sign. An ex pnrte 
temporary restraining order was issued, after which the matter 
came on for hearing upon plaintiff's motion for a preliminary 
injunction and upon defendants' motion to dismiss made under 
Rule 12(b) on the grounds that the complaint failed to state a 
claim upon which relief can be granted and that the court 
lacked jurisdiction of the subject matter in that plaintiff had 
not exhausted his administrative remedies pursuant to Article 
11 of Chapter 136 of the General Statutes. Defendants sup- 
ported their motion by affidavits and exhibits, and a t  the hear- 
ing requested that their motion to dismiss be treated as one for 
summary judgment under Rule 56. 

The material facts, as established by allegations in plain- 
tiff's verified complaint, in defendants' affidavits and exhibits, 
and in the "Statement of Facts" contained in the record on 
this appeal, as to which no genuine issue appears, are as fol- 
lows : 

Prior to May 1976, Permit No. 1-85 50044 had been issued 
for the sign. On 29 April 1976 Rufus Chappell, an employee 
of the Department of Transportation whose responsibilities in- 
cluded reporting any violations of the Outdoor Advertising 
Control Act, observed a pickup truck parked near the sign. 



N.C.App.1 COURT O F  APPEALS 539 

Freeland v. Greene 

Tire tracks led from Highway 1-85 to the truck. A man painting 
the  sign told Chappell that  plaintiff had employed him to do so. 
Chappell reported this to  the Assistant District Engineer. A 
violation of control-of-access occurred when the painter left 
the traveled portion of Interstate 85 in his vehicle and drove 
to the area of the sign. Because of this violation, the permit 
for the sign was revoked on 4 May 1976 by a letter from the 
District Engineer of the Department of Transportation to "Dan- 
iel Boone Inn." This letter stated in part  that  the sign "is un- 
lawful and a nuisance and your permit is now revoked," and 
i t  further stated that  " [ilf the structure is not removed or  made 
to conform to the provisions of the Act or  the rules and regula- 
tions within thirty (30) days after receipt of this letter, the 
Board of Transportation or i ts  agents, a t  the expense of the 
owner, will remove the nonconforming outdoor advertising." 
Plaintiff, through his attorney, sought to determine from de- 
fendants' agents what could be done to  cause the sign to con- 
form, but he  was informed there was nothing plaintiff could do 
except remove the sign. By letter dated 14 May 1976 the plain- 
tiff, through his attorney, gave notice to the District Engineer 
of his appeal of the revocation of the permit. Thereafter plain- 
tiff did not submit any written appeal to the Secretary of 
Transportation. Instead, on 16 June 1976 plaintiff commenced 
this action in the Superior Court of Orange County against 
the Secretary of Transportation seeking to enjoin removal of 
his sign. 

The court denied defendants' motion for  summa,ry judg- 
ment dismissing plaintiff's action and issued a preliminary in- 
junction restraining defendants and their agents from removing 
the sign pending determination of this action on the merits. 
Defendants appealed. 

W i n s t o n ,  Coleman & Bernholx b y  Douglas H a r g m v e  fov 
plaintiff appellee. 

A t t o r n e y  General Edmis ten  by  Assis tant  A t torney  General 
Archie  W .  Anders  f o r  defendant  appellants. 

PARKER, Judge. 

[I] The order appealed from is interlocutory. However, appeal 
from such an  order will not be considered premature if i t  ad- 
versely affects a substantial right of the appellants. G.S. 1-277; 
Zndmtries ,  Inc.  v. Blair, 10 N.C. App. 323, 178 S.E. 2d 781 
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(1971). The continuance of the injunction in effect and the de- 
nial of the motion to dismiss in this case do adversely affect 
important rights of appellants in connection with the perform- 
ance by them of duties imposed by the North Carolina Outdoor 
Advertising Control Act, Article 11 of Chapter 136 of the Gen- 
eral Statutes. We therefore consider this appeal. 

121 The question presented is whether the plaintiff may main- 
tain this action without having first exhausted the administra- 
tive remedies provided him by G.S. Chap. 136, Art. 11, and by 
the rules and regulations of the Board of Transportation 
adopted pursuant thereto. We hold that he may not. 

Article 11 of G.S. Chap. 136, the Outdoor Advertising 
Control Act, provides for the control and regulation of outdoor 
advertising signs and devices in the vicinity of the right-of-way 
of the interstate and primary highways in this State. G.S. 
136-133 provides that 

"[nlo person shall erect or maintain any outdoor ad- 
vertising . . . [except those allowed by certain subdivi- 
sions of G.S. 136-129 and G.S. 136-129.11 without first 
obtaining a permit from the Board of Transportation or 
its agents pursuant to the procedures set out by rules and 
regulations promulgated by the Board of Transportation 
or the Secretary of Transportation. The permit shall be 
valid until revoked for nonconformance with this Article 
or rules and regulations promulgated by the Board of 
Transportation or the Secretary of Transportation there- 
under. An9 person aggrieved by  the  decision of the Board 
o f  Transportation or i t s  agents in refusing to  grant or in 
revoking a permit m a y  appeal the decision i n  accordance 
w i th  the  rules and regulations enacted by  the  Board of  
Transportation or Secretary of  Transportation pwrstiant 
t o  this  Article t o  the Secretary o f  Tra,mportation who shall 
make the final decision o?c, the agency appeal. . . ." [Em- 
phasis added.] 

G.S. 136-134 provides that any outdoor advertising main- 
tained without a permit "shall be illegal and shall constitute 
a nuisance." The Board or its agents are directed to give 30 
days notice to the owner of the illegal outdoor advertising to 
remove it or to make it conform to the provisions of Article 
11 or the rules and regulations promulgated by the Board or 
the Secretary thereunder, and if the owner fails to act within 
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30 days after receipt of said notice, the Board or  its agents 
"shall have the right to remove the illegal outdoor advertising 
at the expense of the said owner." G.S. 136-134 further pro- 
vides : 

"Any person aggrieved by the decision declaring the 
outdoor advertising structure illegal shall be granted the 
right to appeal the decision in accordance with the terms 
of the Rules and regulations enacted by the Board of Trans- 
portation or the Secretary of Transportation pursuant to  
this Article to the Secretary of Transportation who shall 
make the final decision on the agency appeal." 

Under G.S. 136-130, the Board of Transportation is author- 
ized to promulgate rules and regulations in the form of ordi- 
nances governing : 

"(3) The specific requirements and procedures for  
obtaining a permit for outdoor advertising as  required by 
G.S. 136-133 and for the administrative procedures fo r  
appealing a decision a t  the agency level to refuse to grant 
or in revoking a permit previously issued, and 

(4) The administrative procedures for appealing a de- 
cision a t  the agency level to declare any outdoor advertising 
illegal and a nuisance a s  pursuant to G.S. 136-134, as may 
be necessary to carry out the policy of the State declared 
in this Article. . . . 9 ,  

At  a meeting held on 15 February 1974, the Board of 
Transportation exercised the authority granted to i t  in G.S. 
136-130 by adopting an ordinance containing the following: 

"Section B 
* * *  

6. Revocation of Permit. Any valid permit issued fo r  
lawful outdoor advertising structure shall be revoked by 
the appropriate District Engineer for  any one of the fol- 
lowing reasons : 

* * *  
(9) Unlawful violation of the control of access 

on interstate and freeway facilities." 
Section B, Subsection 9 of the ordinance is as follows: 

"9. Appeal of Decision of District Engineer to Board 
of Transportation. (a) Should any owner of outdoor adver- 
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tising structure disagree with a decision of the appropriate 
District Engineer pertaining to the issuance or revoca- 
tion of permits for outdoor advertising, the owner of the 
outdoor advertising structure shall have the right to appeal 
to the Board of Transportation pursuant to the procedures 
hereinafter set out. (b) The owner of the outdoor advertis- 
ing structure who decides to appeal a decision of the Dis- 
trict Engineer shall so notify the appropriate District 
Engineer of his decision to appeal by registered mail, re- 
turn receipt requested, within ten (10) days of the receipt 
of notice of the decision of the District Engineer. The Dis- 
trict Engineer shall then forward the notice given him 
by the outdoor advertiser to the Secretary of Transporta- 
tion. (c) Within twenty (20) days from the time of sub- 
mitting his notice of appeal to the District Engineer, the 
owner of the outdoor advertising shall submit to the Sec- 
retary of Transportation a written appeal setting forth 
with particularity the facts upon which his appeal is based. 
(d) Within thirty (30) days from the receipt of the said 
written appeal or within such additional time as may be 
agreed to between the Secretary of Transportation and the 
owner of the outdoor advertising structure, the Secretary 
of Transportation shall make an investigation of the said 
appeal. The Secretary of Transportation shall then, make 
appropriate findings of fact and conclusions pertaining 
to the appeal on behalf of the Board of Transportation 
and the findings and conclusion be served upon the outdoor 
advertiser seeking the review by registered mail, return 
receipt requested. However, if the decision of the Secre- 
tary is that  the outdoor advertising structure in question 
is unlawful, then the findings and conclusion be served 
upon the owner of the outdoor advertising by certified mail, 
return receipt requested." 

Judicial review of final agency decision is provided for in 
G.S. 136-134.1, which contains the following: 

"G.S. 136-134.1 Judicial review. Any person who is 
aggrieved by a final decision of the Secretary of Trans- 
portation after exhausting all administrative remedies made 
available to him by  rules and regullations enacted pursuant 
to this Article is entitled to judicial review of such decision 
under this Article. . . ." [Emphasis added.] 
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G.S. 136-134.1 then goes on to provide that  the person seeking 
review must file a timely petition in the Superior Court of 
Wake County stating explicitly what exceptions are  taken to  
the decision of the Secretary of Transportation and what relief 
petitioner seeks. At  any time before or  during the review pro- 
ceeding, the aggrieved party may apply to the reviewing court 
for  an order staying the operation of the decision of the Secre- 
t a ry  of Transportation pending the outcome of the review. Re- 
view is to be conducted by the court without a jury, and the 
court is to hear the  matter de novo pursuant to the rules of 
evidence a s  applied in the General Court of Justice. After hear- 
ing the matter, the court may affirm, or i t  may reverse o r  
modify the decision if the decision is: 

" (1) In violation of constitutional provisions; or 

(2) Not made in accordance with this Article or  rules 
or  regulations promulgated by the Board of Transportation 
o r  Secretary of Transportation ; or 

(3) Affected by other error of law." 

Any party to  the review proceedings may appeal to the ap- 
pellate division from the final judgment of the Superior Court. 

The foregoing statutes and the rules and regulations 
adopted by the Board of Transportation pursuant to  the author- 
ity granted i t  by statute provide a clear, comprehensive, and 
adequate procedure by which any person aggrieved by a decision 
made by an  agent of the Board of Transportation in administer- 
ing the Outdoor Advertising Control Act may obtain agency 
review a t  the highest level before the Secretary of Transporta- 
tion. The decision of the Secretary is in turn made subject to  
judicial review by G.S. 136-134.1. The express language of 
that  statute makes clear the legislative intent that  recourse to 
the courts is to be had by the aggrieved party only af ter  ex- 
hausting all administrative remedies made available to him by 
rules and regulations enacted pursuant to Article 11 of G.S. 
Chap. 36. We find unpersuasive plaintiff's argument that  re- 
course to  administrative remedies should not be required in his 
case because he is attacking provisions of the Outdoor Advertis- 
ing Control Act and certain of the regulations adopted by the  
Board pursuant thereto on constitutional grounds. I t  is true 
that  neither the Board nor the Secretary has power to declare 
an  act of the Legislature unconstitutional, but this would not 
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preclude administrative decision of this case in plaintiff's favor 
on other than constitutional grounds. For example, administra- 
tive review might well result in decision that plaintiff should 
not be held responsible for acts of the sign painter, whose re- 
lationship to the plaintiff has not been established by competent 
evidence and even as shown by hearsay evidence is fa r  from 
clear on this record. As another example, administrative re- 
view might result in determination that, even if plaintiff should 
be found legally responsible for acts of the s i m  painter, no 
such violation of control-of-access occurred in this case a s  to 
require imposition of a penalty so drastic as revocation of per- 
mit. Moreover, in event administrative review in this case 
should result unfavorably to plaintiff, his constitutional con- 
tentions would still be fully available to him by means of the 
judicial review made available by G.S. 136-134.1. 

Because plaintiff failed to exhaust his administrative rem- 
edies, this action should have been dismissed. Accordingly, the 
order appealed from is 

Reversed. 

Judges BRITT and MARTIN concur. 

RAY SELLERS v. THE CITY OF ASHEVILLE 

No. 7728SC257 

(Filed 6 July 1977) 

1. Municipal Corporations 5 30- extraterritorial zoning ordinance - fail- 
ure to comply with enabling statutes 

In attempting to make its zoning ordinance applicable to prop- 
erty outside its city limits, defendant failed to comply with applicable 
enabling statutes in two respects: (1) i t  failed to  give notice of a 
public hearing, as required by G.S. 160A-364, adequate to alert owners 
of property outside the city that  their rights might be affected; and 
(2) i t  failed to define the boundaries of the extraterritorial area 
affected in the definitive manner required by G.S. 160A-360. 

2. Appeal and Error 5 7- no appeal by plaintiff -no right to raise ques- 
tions on appeal 

In  an action by plaintiff to enjoin enforcement of defendant's 
zoning ordinance outside the city limits, plaintiff could not question 
on appeal the trial court's action in limiting the injunction to plain- 
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tiff's property rather than making it applicable to the properties of 
all other affected citizens, since plaintiff did not have standing to 
represent the interests of persons who were not parties to the litiga- 
tion, and plaintiff did not appeal from the judgment entered. 

APPEAL by defendant from M a ~ t i n  ( H a w y ) ,  Judge.  Judg- 
ment entered 20 December 1976 in Superior Court, BUNCOMBE 
County. Heard in the Court of Appeals 9 June 1977. 

Plaintiff, the owner of a tract of land outside the city 
limits, brought this action against the City of Asheville seek- 
ing a judgment declaring certain sections of the Asheville City 
Zoning Ordinance invalid and enjoining enforcement of the 
ordinance outside the city limits. The case was heard on plain- 
tiff's motion for summary judgment. The material facts, as to 
which there is no genuine issue, are a s  follows: 

Since 1948 the City of Asheville has had a zoning Ordi- 
nance, being its Ordinance 322, applicable to property within 
i ts  city limits. Prior to 20 February 1975 the City had never 
exercised zoning authority over property located outside its city 
limits. On that  date the City Council adopted Ordinance No. 
322, a s  amended, Section 30-1-3 of which contains the follow- 
ing : 

"The provisions of this Ordinance shall apply within 
the corporate limits of the City of Asheville, North Caro- 
lina and within the territory beyond the corporate limits 
for  a distance of one mile in all directions in accordance 
with the authority granted to the City of Asheville in 
Article 19, Chapter 1608-360, a s  amended, of the General 
Statutes of North Carolina." 

This Ordinance incorporated and made a part  thereof a "Zoning 
Map of the City of Asheville," and the Ordinance and Map 
were properly recorded in the Office of the Register of Deeds 
of Buncombe County, N. C. 

Before adopting the amended Ordinance, the Asheville City 
Council held a series of public hearings, the f irst  of which was 
held on 19 September 1974. On 3 and 10 September 1974 the 
following notice was published in the Asheville Times: 

Notice is hereby given according to law to all parties 
in interest and citizens: That according to  the procedures 
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and requirements contained in G.S. 1608-364 a public hear- 
ing will be held on the 19th day of September, 1974, a t  3:00 
o'clock p.m. in the City Council Chambers, Asheville, North 
Carolina, concerning the adoption of an  ordinance amend- 
ing and revising Ordinance No. 322, a s  amended, the Zon- 
ing Ordinance of the City of Asheville a t  which time and 
place the City Council will place on its f irst  reading said 
proposed ordinanced (sic) after said public hearing. 

This 3rd day of September, 1974. 

William F. Wolcott, Jr. 
City Clerk" 

A second notice was published in The Asheville Times on 23 
and 310 December 1974 that  "according to the procedures and 
requirements contained in G.S. 160A-364 the continued public 
hearing will be concluded" on 9 January 1974 (sic) "concern- 
ing the adoption of an  ordinance amending and revising Ordi- 
nance No. 322, as amended, the Zoning Ordinance of the City 
of Asheville. . . ." A third notice was published in The Ashe- 
vilIe Times on 15 January 1975 that "[tlhe continued public 
hearing will be concluded" on 16 January 1975 "concerning the 
adoption of an  ordinance amending and revising Ordinance No. 
322, as amended, the Zoning Ordinance of the City of Asheville 
a t  which time and place the City Council will place on its f irst  
reading said proposed ordinance after concluding said public 
hearing." The amended Ordinance No. 322, containing Section 
30-1-3 making its provision applicable within the corporate 
limits "and within the territory beyond the corporate limits 
fo r  a distance of one mile in all directions," was adopted a t  a 
meeting of the Asheville City Council held on 20 February 
1975. 

Plaintiff, the owner of a lot outside but within one mile 
of the city limits, placed a mobile home on his lot. He desires 
that  this be used as a residence. Such a use is prohibited by the 
Asheville City Zoning Ordinance. 

In moving for summary judgment, plaintiff contended that  
the ordinance was invalid insofar as i t  attempts to exercise 
extraterritorial zoning authority because the notices given by 
the City prior to adopting the ordinance failed to comply with 
constitutional and statutory requirements and because the ordi- 
nance itself failed to  comply with such requirements as to de- 
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fining boundaries in terms of geographical features identifiable 
on the ground. The court granted the motion and entered judg- 
ment, finding no genuine issue a s  to any material fact, and 
ruling that  plaintiff was entitled to  judgment as a matter of law 
for the reasons: 

"1. That the Respondent City of Asheville failed to  
adequately provide notice of the public hearings conducted 
for the purpose of considering the proposed extensions of 
the zoning authority of the City of Asheville to properties 
located outside of the Corporate Limits of the City of Ashe- 
ville, North Carolina. 

2. That the boundaries for  the extraterritorial zone, 
failed to meet the required definitiveness as required by 
NCGS 160A-360, as  amended." 

The court adjudged the ordinance invalid "to the extent 
that  i t  extends the zoning authority for the City of Asheville 
to the property" of the plaintiff, and enjoined the City from 
enforcing the  ordinance a s  i t  applies to plaintiff's property. 
From this judgment, the defendant City appealed. 

Bennett, Kelly & Cagle, P.A., by Robert F. Orr  for plain- 
tiff appellee. 

Patla, Straus, Robinson & Moore, P.A., by Victor W. Buclt- 
anan for  defendant appellant. 

PARKER, Judge. 

A city has power to  zone only a s  delegated to i t  by enabling 
statutes, and "a zoning ordinance or an amendment thereto 
which is not adopted in accordance with the enabling statutes 
is invalid and ineffective." Heaton v. City of Charlotte, 277 
N.C. 506, 513, 178 S.E. 2d 352, 356 (1971) ; accord, Keiger v. 
Board of Adjustment, 281 N.C. 715, 190 S.E. 2d 175 (1972). 
We agree with the trial court's ruling that defendant City in 
this case failed to comply with applicable enabling statutes 
insofar as  i t  attempted to  extend its zoning ordinance to  prop- 
erty outside of its corporate limits. Accordingly, we affirm. 
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The North Carolina enabling statutes granting cities power 
t o  zone a re  now contained in Chapter 160A, Article 19, of the 
General Statutes. Pertinent to this appeal are  the following: 

"G.S. 160A-360. Territorial jurisdiction.-(a) All of 
the powers granted by this Article may be exercised by any 
city within its corporate limits. In  addition, any city may 
exercise these powers within a defined area extending not 
more than one mile beyond its limits. . . . (Emphasis 
added.) 

(b) Any council wishing to  exercise extraterritorial juris- 
diction under this Article shall adopt, and may amend from 
time to  time, an ordinance specifying the areas to be in- 
cluded based upon existing o r  projected urban develop- 
ment and areas of critical concern to the city, as evidenced 
by officially adopted plans for  i ts  development. Boundaries 
shall be defined, to the extent feasible, in terms of geo- 
graphical features identifiable on the ground. . . . The 
boundaries specified in the ordinance shall a t  all times be 
drawn on a map, set forth in a written description, or  
shown by a combination of these techniques. . . . (Em- 
phasis added.) 

G.S. 1608-364. Procedzcre f o ~  adopting or  amending 
ordinances under Article.-Before adopting or amending 
any ordinance authorized by this Article, the city council 
shall hold a public hearing on it. A notice of the public 
hearing shall be given once a week fo r  two successive 
calendar weeks in a newspaper having general circulation 
in the area. The notice shall be published the first time not 
less than 15 days nor more than 25 days before the date 
fixed for  the hearing." 

[I] In  attempting to make its zoning ordinance applicable to 
property outside its city limits, defendant City in this case 
failed t o  comply with the foregoing statutes in two respects: 
first, i t  failed to give notice of a public hearing, as required 
by G.S. 160A-364, adequate to alert owners of property outside 
the city that  their rights might be affected; and, second, i t  
failed t o  define the boundaries of the extraterritorial area 
affected in the manner required by G.S. 1608-360. 
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Of the three notices which were published, the third and 
final one was published only once, and that on the day im- 
mediately prior to the date on which the public hearing was 
to be held. G.S. 1608-364 requires that the notice be published 
once a week for two successive weeks, the first publication to 
be not less than 15 nor more than 25 days before the date fixed 
for the hearing. None of the notices informed the public that 
the City intended, for the first time in its history, to make its 
zoning ordinance applicable to property outside its city limits. 
The mere reference in the first and second notices to G.S. 
1608-364 would certainly not do so, for that statute would be 
equally applicable if the contemplated amendments to the ordi- 
nance affected only property within the city. By reading the 
notice, even the most diligent owner of property outside the 
city would have no reasonable cause to suspect that his prop- 
erty might be affected by the City's contemplated amendment 
to its ordinance. To be adequate, the notice of public hearing 
required by G.S. 160A-364 must fairly and sufficiently apprise 
those whose rights may be affected of the nature and character 
of the action proposed. The notices which defendant City pub- 
lished in the present case failed to do this insofar as owners 
of property outside its limits were concerned. 

In exercising the power delegated to a city by G.S. 160A- 
360(a) to zone property "within a defined area extending 
not more than one mile beyond its limits," the city council 
is required by G.S. 1610A-360(b) to adopt an ordinance "speci- 
fying the areas to be included," based on certain criteria, and 
in doing so the boundaries of such areas must "be defined, to 
the extent feasible, in terms of geographical features identifiable 
on the ground." Further, the statute requires that such bound- 
aries "shall a t  all times be drawn on a map, set forth in a 
written description, or shown by a combination of these tech- 
niques." In adopting the ordinance involved in the present case, 
the city council of defendant City failed to comply with these 
statutory requirements. 

The only "written description" of the "defined area" over 
which defendant City attempted to exercise its extraterritorial 
zoning authority is the description contained in Section 30-1-3 
of the ordinance. This merely refers to "the territory beyond 
the corporate limits for a distance of one mile in all directions." 
The "Zoning Map of the City of Asheville," which was made 
a part of the ordinance and a copy of which was filed with the 
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record on this appeal, shows the "mile boundary" drawn in 
sweeping curves, except where the city bordered upon adjacent 
municipalities. Both the general description in Section 30-1-3 
of the ordinance and the sweeping "mile boundary" line on the 
map fail to comply with the mandate of the statute that  
"[b]oundaries shall be defined, to  the extent feasible, in terms 
of geographical features identifiable on the ground." (Emphasis 
added.) The obvious purpose of this statutory mandate is that  
boundaries be defined, to  the extent feasible, so that  owners of 
property outside the city can easily and accurately ascertain 
whether their property is within the area over which the city 
exercises its extraterritorial zoning authority. The ordinance 
and map here in question do not make that  possible, a t  least a s  
to  the owner of property near the one mile limit. It is not a 
sufficient answer that, from an engineering point of view, i t  
would be possible for a competent surveyor to measure on the 
ground a distance of exactly one mile beyond the city limits 
and thereby ascertain with certainty whether a particular lot 
is, o r  is not, within the area over which the City exercises its 
extraterritorial zoning authority. It was precisely to avoid the 
necessity of such a costly remedy that  the statute requires that  
the boundaries be defined, to  the extent feasible, in terms of 
geographical features identifiable on the ground. We agree with 
the trial court's conclusion that  the boundaries of the extrater- 
ritorial zone in this case "failed to meet the required definitive- 
ness" mandated by the statute. 

[2] Plaintiff has attempted by "Cross Assignments of Error" 
to  question the trial court's action in limiting the injunction 
to  plaintiff's property rather than making i t  applicable to the 
properties of all other affected citizens. This question is not 
properly before us. Quite apart  from any question as  to plain- 
tiff's standing to represent the interests of persons who a re  
not parties to  this litigation, plaintiff did not appeal from the 
judgment entered. Rule 10(d)  of the Rules of Appellate Pro- 
cedure does permit an appellee to "cross-assign as  error any 
action or  omission of the trial court to which an exception was 
duly taken or as  to which an exception was deemed by rule or  
law to have been taken, and which clep.l.ived the appellee o f  a n  
alternative basis in law for  supporting the judgment, order, 
or  other determination f r o m  which appeal has been taken." 
(Emphasis added.) The action of the trial court in limiting the 
injunction to plaintiff's property did not deprive plaintiff of 
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"an alternative basis in law for supporting the judgment," and 
Rule 10(d) is not applicable in this case. 

The judgment appealed from is 

Affirmed. 

Judges BRITT and CLARK concur. 

STATE O F  NORTH CAROLINA v. RICHARD MAURICE DAILEY, JR. 

No. 7618SC1052 

(Filed 6 July 1977) 

1. Criminal Law S 73.3- statements made in defendant's presence - 
knowledge by defendant - hearsay 

I n  a prosecution for  feloniously receiving a stolen stereo, teeti- 
mony t h a t  the person who sold the stereo to  defendant twice stated 
in the presence of defendant and the witness tha t  stereos in  his pos- 
session had been stolen from a n  apartment complex was not inad- 
missible a s  hearsay since the testimony was not introduced t o  prove 
the  matter  stated therein, tha t  is, t h a t  the stereos were stolen, but 
was introduced to show that  defendant had knowledge of the facts  
declared in  the statements. 

2. Criminal Law § 33.2- crimes committed by others - receipt of stolen 
property - guilty knowledge 

I n  a prosecution f o r  feloniously receiving a stolen stereo, testi- 
mony t h a t  a State's witness and a second person from whom defend- 
a n t  bought the stolen stereo committed a break-in and stole cash and 
other items and tha t  defendant saw the stolen property displayed in 
the  second person's apartment on the night of the crimes was ad- 
missible a s  evidence of suspicious circumstances tending to show 
knowledge on the  par t  of defendant t h a t  the person from whom he 
bought the stereo dealt in stolen goods. 

3. CriminaJ Law 5 88.3- cross-examination - rebuttal testimony 
In  this prosecution for  feloniously receiving a stolen stereo 

wherein defendant denied on cross-examination t h a t  he told the resi- 
dent manager of an apartment complex tha t  the person who sold 
him the stereo had been his tenant, rebuttal testimony by the manager 
t h a t  defendant, whose phone number had been listed a s  a reference 
on the stereo seller's lease application, told her t h a t  the seller had 
been his tenant and had paid his rent  on time was not admitted for  
the purpose of contradicting defendant's answer on a collateral mat- 
t e r  but was  competent and material to  show a suspect relationship 
between defendant and the seller of the stereo. 
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4. Receiving Stolen Goods § 5- sufficiency of evidence 
The evidence was sufficient for the jury in a prosecution for 

feloniously receiving a stolen stereo where it tended to show that de- 
fendant bought a stolen stereo from a friend; the stereo had a value 
of between $200 and $225; defendant and his friend were involved 
together in questionable activities near the time of the crime charged; 
and defendant's friend made statements in defendant's presence that 
stereos in his possession, one of which defendant received, were stolen. 

APPEAL by defendant from Rousseau, Judge. Judgment en- 
tered 29 July 1976 in Superior Court, GUILFORD County. Heard 
in the Court of Appeals 11 May 1977. 

Defendant was indicted for feloniously receiving stolen 
goods in violation of G.S. 14-72(c). At trial the State presented 
evidence which tended to show that the management of the La 
Mancha Apartments in Greensboro, North Carolina, had ordered 
in the fall of 1974 a number of G. E. stereo sets to be used in 
a promotion aimed a t  attracting new tenants. Each set had a 
market value of between $200 and $225. They were stored, still 
in their original boxes, in a locked room off the manager's 
office, to which only the management of the apartments had 
authorized access. 

In the early part of November, defendant Dailey, Charles 
Loye and a third man visited the apartments. Testimony showed 
that the third man wanted an  apartment for  his dating opera- 
tions, but that  Charles Loye filled out the lease application 
and actually rented the apartment. Loye's application listed a 
false residence and the defendant's phone number a s  a refer- 
ence. When an apartment employee called the defendant to check 
on Loye, defendant said that  Loye had been his tenant a t  the 
false residence and that  Loye had paid his rent on time. Loye 
was leased an apartment a t  the La Mancha on 22 November 
1974 and was given a stereo. 

On 27 November 1974 there were six boxed stereos and a 
television in the locked storage room. They were discovered 
missing the morning of 28 November 1974. James Wyrick, 
testifying for  the State, stated on the evening of the twenty- 
seventh, Loye broke into the storage room, and he, Loye and 
another man took the stereos and the television. They were 
placed in Loye's truck and taken to Wyrick's residence. Four 
stereos were unloaded a t  Wyrick's, Loye keeping two and the 
television on the truck. 
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On the morning of 28 November, Loye picked up two of 
the stereos a t  the Wyrick residence. Later that afternoon 
Wyrick and his wife went to Loye's farm. There they noted 
Loye's truck, a burgundy Chevrolet with two men standing a t  
the rear, and a white station wagon. The defendant and Loye 
came walking out of the woods up to Loye's truck. There in the 
presence of Wyrick and defendant, Loye sold two stereos to 
the men for $100 each. The men opened the boxes, examined the 
sets, and then loaded them in the Chevrolet. At  that point Loye 
remarked to the men that  the stereos were "hot" and that they 
should be careful. After the two men left, Wyrick, Loye and 
defendant did some target shooting. Then Wyrick and Loye 
loaded a stereo into defendant's car. Loye remarked that  this 
unit was one of those taken the previous night from La Mancha. 
Defendant gave Loye either a fifty or one hundred dollar bill. 
Defendant took the stereo to a friend who had been looking 
for one to give his son for Christmas. Some days later the 
friend paid defendant either $100 or $150 for the stereo. 

The State also introduced testimony from Wyrick that  on 
23 November 1974, he, Loye and others broke into the apart- 
ment of one Gabriel and stole $1995 in cash and some other 
items. The money and items were taken to Loye's La Mancha 
apartment. At some time later in the evening, Wyrick saw 
John Essa enter the apartment. Essa testified that the defend- 
ant was in the apartment and that  the money was displayed in 
stacks on a table in the living room and that other items in- 
cluding stereos and weapons were in the bedrooms. 

The defendant introduced evidence that tended to show 
that he and his partner had hired Loye to construct three houses 
and remodel the basement in their office. Loye was also to 
purchase and furnish appliances in these jobs. Both defendant 
and Loye testified that  defendant had mentioned to Loye that  
a friend was looking fo r  a stereo and that Loye replied that  he 
might find one wholesale. On 28 November 1974 defendant was 
at Loye's farm hunting. Wyrick and his wife came later. Loye 
had one stereo in a box in his truck. He gave the stereo to de- 
fendant, telling him to show i t  to the friend. If defendant's 
friend wanted the stereo, the price would be $100. Both defend- 
ant  and Loye testified that  no one besides themselves and the 
Wyricks were present. 
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From a verdict of guilty of felonious receiving and judg- 
ment imposing a two-year sentence of imprisonment, defendant 
appeals. 

Attorney General Edmisten, by Associate Attorney Jesse C. 
Brake, for the State. 

William A. Vaden for the defendant. 

BROCK, Chief Judge. 

[I] In his f irst  argument defendant assigns as error the ad- 
mission into evidence of testimony by State's witness Wyrick 
concerning statements made by Charles Loye in the presence of 
Wyrick and defendant. In essence Wyrick testified that Loye 
twice stated in his and defendant's presence that the stereos 
had been stolen from the La Mancha Apartments. Defendant 
contends the testimony was hearsay. We disagree. 

If a statement is introduced for  any purpose other than 
proving the truth of the matter stated, i t  is not hearsay and is 
admissible unless objectionable on other grounds. "The declara- 
tions of one person are  frequently admitted to evidence a par- 
ticular state of mind of another person who heard o r  read them ; 
e.g., to charge him with knowledge or  notice of the facts de- 
clared. . . ." 1 Stansbury, N. C. Evidence (Brandis Rev. 1973), 
5 141, pp. 469-70. The testimony concerning Loye's statements 
was not introduced to prove the matter therein stated, that  is, 
that  the stereos were stolen. The testimony was introduced to 
show that  defendant had knowledge of the facts declared in the 
statements. Such testimony is not objectionable as hearsay. 

[2] Defendant next claims that  the court erred in admitting 
testimony by State's witnesses Wyrick and Essa concerning the 
Gabriel break-in of 23 November 1974. The testimony tended 
to  show that  Loye and Wyrick committed a break-in and lar- 
ceny; that  the fruits of the crime were taken to  Loye's La 
Mancha apartment; and that  defendant was present in the 
apartment on the night the crime was committed and saw the 
stolen goods displayed therein. 

Defendant argues that  the only possible manner in which 
the testimony would be admissible is under one of the exceptions 
set out in State v. McCluin, 240 N.C. 1'71, 81 S.E. 2d 364 (1954), 
t o  the  rule against admitting evidence of prior offenses. Defend- 
a n t  argues that  under McClain limiting instructions, which were 
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not given by the trial court, are  required. We disagree in that  
McClain does not control in the present case. The State did not 
offer the testimony concerning the Gabriel transactions as evi- 
dence of a prior offense committed by the defendant. The testi- 
mony was introduced as evidence of suspicious circumstances 
tending to show knowledge on the part of the defendant that  
Loye dealt in stolen goods. Where knowledge is an  element of 
the crime charged, circumstantial evidence may be offered of 
such acts of the accused as  tend to establish the requisite state 
of knowledqe. 1 Stansbury, N. C. Evidence (Brandis Rev. 1973), 
5 83, pp. 258-59. 

[3] In defendant's ninth assignment of error, he contends the 
court erred in admitting the testimony of Yvonne Atchison, resi- 
dent manager of La Mancha, offered by the State in rebuttal 
to statements made by the defendant. On cross-examination by 
the State, defendant denied that he had ever told Atchison that  
Loye had been his tenant. The State then recalled witness Atchi- 
son who testified concerning Loye's lease application and her 
telephone call to defendant during which he told her Loye had 
been his tenant and had paid his rent on time. 

Defendant contends his answer on cross-examination was 
conclusive since i t  was in response to a collateral question. 
Because of the collateral nature of the question, Atchison's 
testimony contradicting defendant's answer was improper. We 
disagree. Evidence offered in contradiction to a defendant's 
testimony is not collateral and is admissible if tendered for  
some purpose other than mere contradiction. State v. Long, 
280 N.C. 633, 187 S.E. 2d 47 (1972). Contradictory testimony 
is permitted where the question originally put to the witness 
on cross-examination tends to connect him directly with the 
cause o r  parties o r  where the cross-examination is as to a mat- 
ter  tending to show motive, temper, intent, disposition, con- 
duct, o r  interest of the witness toward the parties or the cause. 
State v. Long, s w r a .  The defendant's guilty knowledge is an  
essential element of the crime with which he was charged. The 
State's cross-examination of defendant attempted to elicit evi- 
dence of circumstances that tended to show a suspect rela- 
tionship between defendant and Loye. In this light Atchison's 
contradictory testimony was not collateral but rather material 
and competent to show defendant's knowledge. 

In his eleventh and seventeenth assignments of error, de- 
fendant argues that  the trial court erred in denying his motions 
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fo r  nonsuit a t  the close of the State's evidence and at the close 
of all evidence. When the defendant offers evidence, he waives 
motion for nonsuit a t  the close of State's evidence. State v. 
Mosely, 33 N.C. App. 337 S.E. 2d 261 (1977). In reviewing 
the motion for  nonsuit a t  the close of all the evidence the court 
may consider any of defendant's evidence which is favorable 
to the State or which clarifies or  explains the State's evidence. 
State v. Pdschall, 14 N.C. App. 591, 188 S.E. 2d 521 (1972). 

141 In  the present case defendant's motion challenges the suf- 
ficiency of the State's evidence as  to whether defendant knew 
or  must have known that  the stereo he received was stolen. 
In  considering circumstantial evidence, the court must decide 
whether a reasonable inference of the defendant's guilt may be 
drawn therefrom. "If so, i t  is for the jury to decide whether 
the facts, taken singly o r  in combination, satisfy them beyond 
a reasonable doubt that  the defendant is actually guilty." State 
v. Rowlund, 263 N.C. 353, 358, 139 S.E. 2d 661, 665 (1965). 
The evidence in the present case is clearly sufficient a s  to  
larceny, identity of the goods, value and receiving. The State's 
evidence, supplemented by that  of defendant, shows a close re- 
lationship between Loye and defendant and personal involve- 
ment of the defendant with Loye in questionable activities near 
to  and a t  the time of the commission of the crime charged. The 
State's evidence further showed statements made in the presence 
of the defendant by Loye to the effect that  the stereos, one of 
which defendant received, were stolen. When all of the evidence, 
actual and circumstantial, offered by the State is considered 
in the light most favorable to  the State, giving i t  the benefit 
of every reasonable inference arising therefrom the evidence 
is  sufficient to overcome motion for  nonsuit and require sub- 
mission to the jury. 

In his two final arguments defendant contends first that  
the trial court erred in excluding his answer to his counsel's 
question of him concerning his knowledge that the stereo had 
been stolen. What defendant's evidence would have been was 
not included in the record on appeal. Where the court sustains 
an  objection to evidence and the record fails to show what the 
evidence would have been, prejudice is not shown. State v. 
Little, 286 N.C. 185, 209 S.E. 2d 749 (1974). Secondly, defend- 
an t  argues that  the trial court erred in instructing the jury as 
to what circumstances were to  be considered in proving guilty 
knowledge. We have reviewed the instructions, and in our opin- 
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ion they were clear and adequate to apprise the jury of the 
applicable principles of law. 

In  our opinion defendant received a fa i r  trial free from 
prejudicial error. 

No error. 

Judges HEDRICK and MARTIN concur. 

STATE O F  NORTH CAROLINA v. CAROLYN S. McINTYRE 

No. 7729SC233 

(Filed 6 July 1977) 

1. Clerks of Court 3 1- disbursement of restitution funds - no jurisdic- 
tion of clerk of court 

The clerk of the superior court was without jurisdiction to enter 
an  order directing disbursement of restitution funds which the de- 
fendant in this criminal proceeding had paid into court as  the result 
of a plea bargain. 

2. Criminal Law 3 23-plea bargain- restitution to victims a s  valid con- 
dition 

Payment of restitution by a criminal defendant to the victims of 
his crime may be a valid condition for acceptance of a plea bargain. 

3. Criminal Law 3 23- plea bargain - restitution ordered - aggrieved 
party must be named 

Where restitution is ordered a s  a condition for acceptance of a 
plea bargain, the restitution must be to a specific aggrieved party, 
and this party must be named in the judgment. 

4. Criminal Law $ 13- restitution funds -controversy over ownership - independent civil action required 
Where restitution was ordered as a condition for acceptance of 

a plea bargain, and the judgment ordered payment of restitution 
into the court but failed to specify to whom or in what amounts the 
funds should ultimately be disbursed, a civil action among the various 
claimants to the funds was the proper method by which distribution 
of the restitution funds should be adjudicated. 

ON writ of certiorari to review proceedings before Griffin, 
Judge. Order entered 21 October 1976 in Superior Court, TRAN- 
SYLVANIA County. Heard in the Court of Appeals 30 June 1977. 

This case involves the disposition of $60:000.00 paid into 
court by defendant as  partial restitution of funds embezzled by 
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her. In March 1976 defendant, Carolyn McIntyre, was charged 
in separate bills of indictment with nine counts of embezzle- 
ment and with one count of obtaining money by false pre- 
tenses. All charges arose out of her employment as legal secretary 
of John R. Hudson, Jr.,  an attorney. In total, defendant 
was charged with having embezzled and having converted to 
her own use in excess of $100,000.00 from her employer's trust  
account o r  from various estate accounts controlled by him. It 
was alleged in the indictments that  some of the funds embezzled 
belonged to estates and trusts for which Mr. Hudson acted as 
executor, administrator, trustee, or attorney, and some funds 
belonged to  Mr. Hudson. 

As result of plea bargaining between defendant's attorney 
and the district attorney, the defendant pled guilty on 6 July 
1976 to one count of embezzlement, being the count in Case 
76-CR-534, in which she was charged with embezzling checks 
and monies totalling $950.00 belonging to the Estate of Rufus 
Ray Burgin which had been entrusted to her by her employer. 
Conditions of the plea bargain, as set forth in the transcript of 
plea signed by defendant on 6 July 1976, included that  she be 
given a sentence of 3-5 years, that  $40,000.00 be paid into court 
to be added to $20,0100.00 previously paid, "with said total sum 
to be disbursed with the court's approval (with the recom- 
mendation that  the court get the District Atty's . . . (sic) 
among those estates where monies were missing arising out of 
the defendant's employment with attorney John It. Hudson," 
and that  all other charges arising out of her employment with 
attorney John R. Hudson be dismissed. 

On defendant's plea of guilty in Case No. 76-CR-534, Su- 
perior Court Judge Kenneth A. Griffin, the judge presiding 
a t  the July Session of Superior Court in Transylvania County 
entered judgment on 6 July 1976 sentencing defendant to prison 
for a term of not less than three nor more than five years. The 
judgment directed defendant to pay into the office of the Clerk 
of Superior Court the sum of $40,000.00 "as restitution," this 
sum to  be added to the $20,000.00 already paid into the Clerk's 
office. The judgment further directed that  "the said Clerk of 
Transylvania County shall disperse (sic) the funds subject to 
the Superior Court's approval with the recommendation that  
the presiding judge seek the District Attorney's advice as to the 
method and the recipients of dispersement (s)  (sic) ." In 
compliance with the plea and the judgment, the additional 
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$40,000.00 was paid into the court and the remaining nine cases 
against defendant were dismissed. 

On 20 and 21 October 1976, Judge Griffin held a "hear- 
ing" in the Superior Court in Transylvania County. The judge 
announced that  this hearing was called "in the discretion of 
the Court for the purpose of determination of the disbursement 
of $60,000.00 plus accumulated interest arising out of a plea 
bargain with reference to the defendant, Carolyn S. McIntyre," 
and that  the hearing was called "as a matter of courtesy to  
those who may have an  interest in these funds." No sworn wit- 
nesses testified at this hearing, but various persons and their 
attorneys were permitted to make statements a s  to how the 
funds should be disbursed. At the conclusion of the hearing, 
the following order was entered: 

"ORDER FOR DISBURSEMENT 

In accordance with the judgment of the Honorable 
Kenneth A. Griffin, Presiding Judge, dated July 6, 1976, 
and upon his direct recommendation, the Clerk of Superior 
Court for Transylvania County, North Carolina, propoPes 
and shall upon the approval of the Superior Court, a t  the 
expiration of the ten days noted for appeal, is to disburse 
the funds now on deposit and paid as part  restitution by 
Carolyn S. McIntyre, defendant, to the following persons 
and in the sum set next to their names in their individual 
or  fiduciary capacities as  therein may appear in the Clerk's 
office of Transylvania County : 

Payable to:  Zn the sum of: 
Furman Reece .......................... $ 8,324.92 
U. G. Reeves .................................. 27,945.36 
Ruby A. Smith ...................................... 12,438.98 
Robert F. Tharp ...................................... 1,264.47 
Robert F. Tharp, Jr. ......................... 3,158.15 . . 
Synthia A. Benjamm ................................. 3,357.80 
Mary Elizabeth A. Bridges - ~ . ----- - - - - - -  1,367.32 
Jones & Gravely .................................... 417.46 
Bruce Patterson ................................... 48.40 
Dent Harden .................................. 66.55 
Rufus Ray Burgin ..................................... 701.81 
Mable Sharp ................................................ 1,409.67 
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The above scheduled list of disbursement, has after  
investigation of myself, the District Attorney, to wit: 
M. Leonard Lowe, and the Honorable Kenneth A. Griffin, 
has been determined to  be a fair  equitable disbursement 
of the sums paid by the said defendant into the Clerk of 
Superior Court's office in Transylvania County by reasons 
of the criminal activities of Carolyn S. McIntyre. 

This 21st day of October, 1976. 

S/ MARIAN M. MCMAHON 
Clerk of Superior Court 

The undersigned, after  careful examination of the 
above and prior examination of the facts of these matters 
and prior to tender hereof, hereby gives its approval and 
consent to the above mentioned disbursement in the sums 
set out by the payees named a t  the said stated time. 

This the 21st day of October, 1976. 

S/ KENNETH A. GRIFFIN 
Judge Presiding" 

Some of the persons named as  distributees in the foregoing 
order had not been named as  owners of funds embezzled in any 
indictment returned against the defendant, Carolyn S. McIntyre, 
while other persons who had been so named, including her 
employer, John R. Hudson, Jr., were omitted from the list of 
distributees. To entry of the foregoing "Order for Disburse- 
ment," attorney John R. Hudson, Jr., excepted. To obtain review 
of the order, Hudson filed a petition for  writ of certiorari with 
the Court of Appeals. This court granted the writ. 

A t t o m e y  Gen,el.al Edmisten b y  Associate At torncy Patricia 
B. Hodulilc for  the State.  

Bennet t ,  KeEIy & Cagle, P.A., by  E. Glenn Kelly for peti-  
t ioner, John R. Hzcdson, Jr .  

PARKER, Judge. 

[I] The initial question presented is whether the Clerk of Su- 
perior Court had jurisdiction to enter the order directing dis- 
bursement of the restitution funds which the defendant in this 
criminal proceeding had paid into court as  result of a plea 
bargain. We hold that  the Clerk did not have such jurisdiction. 
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Art. IV. § 12(3) ,  of the Constitution of North Carolina 
contains the fol!owing: 

"The Clerks of the Superior Court shall have such 
jurisdiction and powers as  the General Assembly shall 
prescribe by general law uniformly applicable in every 
county of the State." 

G.S. 1-209 lists certain judgments which the Clerks of Superior 
Court a re  authorized to enter, but an  order of the type here in 
question is not among those listed. Other statutes confer judicial 
power upon the Clerk as  ex officio judge of probate and in 
respect of special proceedings and the administration of guard- 
i ansh ip~  in trusts. We have found no statute which confers upon 
the Clerks of Superior Court any jurisdiction or  power to order 
the manner in which restitution funds paid into court by a de- 
fendant in a criminal proceeding shall be disbursed. Absent 
such a statute, the Clerk of Superior Court had no jurisdiction 
to enter such an  order in this case. 

In  fairness to  the Clerk of Superior Court of Transylvania 
County, i t  should be noted that  the record before us reveals that  
the "Order for Disbursement" dated 21 October 1976 which she 
signed in this case was dictated by Judge Griffin to the court 
reporter and was signed by the Clerk at Judge Griffin's request. 
In addition, Judge Griffin gave the Clerk's order his written 
"approval and consent." Judge Griffin, however, had no power 
to grant  to the Clerk any jurisdiction or  power which the 
General Assembly had not granted. 

[2, 31 If the "Order for Disbursement" which was entered 
in this case be considered, under the peculiar circumstances of 
this case, a s  having actually been entered by the judge rather 
than by the Clerk, we still find no jurisdiction in the court for 
the entry of such an order in this criminal proceeding. It is 
true that, subject to the constitutional prohibition contained in 
Art. I, S 28, of our State Constitution against imprisonment for 
debt, except in cases of fraud, payment of restitution by a crimi- 
nal defendant to the victims of his crime may be a valid condi- 
tion for  suspension of sentence. See State v. CawEle, 276 N.C. 
550, 173 S.E. 2d 778 (1970) ; State v. Green, 29 N.C. App. 574, 
225 S.E. 2d 170 (1976). We hold that such a condition may also 
be a valid condition for acceptance of a plea bargain. Our Su- 
preme Court has noted, however, in connection with payment of 
restitution as  a condition for suspension of sentence, that  
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"[wlhere restitution is ordered i t  must be to a specific ag- 
grieved party and this party must be named in the judgment." 
Shore v. Edmisten,, Atty. General, 290 N.C. 628, 638, 227 S.E. 
2d 553, 561 (1976). This command would seem equally appro- 
priate when restitution is ordered as  result of a plea bargain. 
Failure to  heed i t  when the judgment imposing sentence was 
entered in this case has resulted in the anomaly displayed in 
the present proceedings. 

['I] In the present criminal case, final judgment sentencing 
the defendant was entered. That judgment ordered payment 
of restitution into the court but failed to specify to whom or 
in what amounts the funds should ultimately be disbursed. 
It is apparent that  the funds are insufficient to make whole all 
of the victims of the defendant's criminal activities and that  
some equitable pro rations among the victims will be required. 
It is also apparent that  there is some dispute among the several 
claimants as  to the validity of some of the claims. Moreover, 
the amounts which the several claimants lost as result of 
defendant's criminal activities have never yet been judicially 
determined by a court having jurisdiction in proceedings in 
which all claimants were accorded due process notice and oppor- 
tunity to be heard. The ultimate responsibility of John R. 
Hudson, Jr., to other claimants for any loss of funds entrusted 
to his care has not been determined. Under these circumstances, 
a civil action among the various claimants is the proper method 
by which distribution of the restitution fund can be adjudicated. 
See State v. Eadey, 24 N.C. App. 387, 210 S.E. 2d 541 (1975). 

For lack of jurisdiction, the order entered in the criminal 
action on 21 October 1976 which directed distribution of the 
restitution funds must be vacated and the present proceeding 
dismissed. 

Order vacated. 

Proceeding dismissed. 

Judges MARTIN and ARNOLD concur. 
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BIG BEAR O F  NORTH CAROLINA, INC., BELK-BECK CO., COLO- 
NIAL STORES, INC., K & W CAFETERIA, INC., ROSE'S STORES, 
INC., WINN-DIXIE FOOD STORES, INC., WAGNER TIRE SERV- 
ICE, INC. AND S. S. KRESGE CO. v. T H E  CITY O F  HIGH POINT, 
NORTH CAROLINA 

No. 7618SC921 

(Filed 6 July 1977) 

Money Received $j 2; Municipal Corporations 5 37-fee fo r  garbage col- 
lection - unconstitutional ordinance - recovery of fees paid 

Payments by plaintiffs to  a municipality fo r  garbage collection 
pursuant to a n  unconstitutional ordinance and regulation which re- 
quired plaintiffs to provide dumpster boxes and to pay to have the 
dumpsters serviced under threat  of discontinuance of service were in- 
voluntary, and plaintiffs a re  entitled to  recover the fees so paid. 

APPEAL by plaintiffs from Rousseau, Judge. Judgment en- 
tered 25 October 1976 in Superior Court, GUILFORD County. 
Heard in the Court of Appeals 7 June 1977. 

Pursuant to G.S. 1A-1, Rule 23 (a ) ,  the plaintiffs brought 
this class action against the City of High Point (the City) to 
recover money paid to the City for  collecting garbage. The facts 
are  stipulated and show the following: Prior to  21 January 
1971, the City collected the plaintiffs' trash and garbage. Plain- 
tiffs provided their own large rectangular metal receptacles 
("dumpster boxes"), but the City did not charge the plaintiffs 
anything for  this service. Effective 21 January 1971 the City 
enacted a new ordinance which said: 

"Sec. 10-6. Same-Establishments to provide an approved 
covered box. 

" (a )  The director of public works is authorized to deter- 
mine the type, size, number and location of containers for 
the collection of garbage, trash, waste o r  other refuse, and 
the failure to comply with the director of public works' in- 
structions as  to same shall result in discontinuance of 
garbage, waste or  trash collection service. 

"(b) All persons, firms or  corporations, except single 
family residences, apartments and public schools, desiring 
o r  required by the director of public works to have dump- 
ster  boxes shall pay a fee of four dollars ($4.00) each time 
the dumpster box is serviced, said fee shall be billed monthly, 
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and failure to pay the bill within ten (10) days shall result 
in a discontinuance of service." 

Pursuant to his authority under Sec. 10-6(a) the City's 
director of public works promulgated a regulation which re- 
quired that all persons, firms and corporations which generate 
more solid waste than can be adequately handled by three thirty- 
gallon garbage containers serviced twice a week (i.e., which 
generate more than 180 gallons of solid waste a week) and 
which are located on the City's dumpster service routes must 
provide themselves with dumpster boxes. 

Plaintiffs generate more than 180 gallons of solid waste 
each week and are on the City's dumpster service routes. There- 
fore, since 21 January 1971 the plaintiffs have been required to 
provide dumpster boxes and pay to have them serviced. Fail- 
ure either to provide dumpster boxes or to pay for the collection 
service would result in loss of all garbage removal by the City. 
The record does not show whether private companies collect 
garbage in the City of High Point. 

When the City enacted the ordinance, the plaintiffs pro- 
tested, saying that it was unconstitutional because, among other 
reasons, i t  delegated unrestricted authority to the director of pub- 
lic works to determine who would have to use dumpster boxes 
and, therefore, have to pay for garbage and trash collection. 
From the time the ordinance was enacted until 7 August 1971, 
the plaintiffs refused to pay the service charge. On that date 
the City discontinued service. On August 9 the plaintiffs, under 
protest, paid all past due fees, and the City resumed collection. 
Plaintiffs have continued to pay, and the City has continued 
to service the dumpsters. To date the plaintiffs have paid more 
than $55,000 in fees to the City. 

On 19 January 1972 the plaintiffs filed suit against the 
City seeking to have Sec. 10-6 of the Code of Ordinances de- 
clared unconstitutional. Judgment was entered 24 November 
1975 on the stipulated facts set forth above. All of Sec. 10-6(a) 
plus the clause in Sec. 10-6(b) which reads " . . . or required by 
the director of public works . . . , " were declared unconsti- 
tutional. The City elected not to appeal this decision. The issue 
of damages was severed and deferred for a future trial. 
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On 25 October 1975, the court entered judgment on the 
question of damages. The judgment provides, in pertinent part :  

"1. Prior to January 21, 1971, the Plaintiffs voluntarily 
purchased and provided 'dumpster boxes', which the City 
of High Point serviced free of charge. 

"2. [The constitutionally valid part of Section 10-6 (b) ] 
reads a s  follows: 

(b)  All persons, firms or  corporations, except single 
family residences, apartments and public schools, de- 
siring to have dumpster boxes shall pay a fee of four 
dollars ($4.00) each time the dumpster box is serviced, 
said fee shall be billed monthly and failure to  pay the 
bill within ten (10) days shall result in a discontin- 
uance of service. 

"3. The fees paid by the Plaintiffs are  reasonable. 

"4. Plaintiffs desired the dumpster service by the City of 
High Point. 

"1. [Section 10-6 (b) is constitutionally valid.] 

"2. Payments by Plaintiffs to Defendant of dumpster box 
service charges under the amended ordinance (Chapter 
10, Article I, Section 10-6 (b) ) were valid. 

"3. Plaintiffs have failed to establish that  they were 
required under the invalid provision of the ordinance to 
have dumpster boxes. 

"4. Plaintiffs have not shown that  they ever requested the 
City not to service their boxes which they could have done 
under Chapter 10, Article I, Section 10-2 of the Code of 
Ordinances of the City of High Point. 

"NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED 
AS FOLLOWS: 

"1. That this action be dismissed." 

From this judgment the plaintiffs appeal. 
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Morgan, Byerly, Post, Herring 62. Keziah, by W. B. Byerly, 
Jr.,  fo r  plaintiff appellants. 

Knox Walker f o?- defendant appellee. 

ARNOLD, Judge. 

Plaintiffs assign error to the findings of fact and con- 
clusions of law by the trial court. They argue that  payments for 
collection of trash and garbage were under such compulsion o r  
coercion as  to make the payments involuntary. The City's posi- 
tion is that  since plaintiffs had voluntarily purchased the dump- 
s ter  boxes prior to enactment of the ordinance the only 
involuntary act by plaintiffs was the payment of the fees, and 
tha t  the portion of the ordinance requiring payment of fees 
for  dumpster services was not found to  be invalid. 

As a general rule one, who, because he is coerced, pays 
money which he does not owe, may recover it. Bradsher v. 
Morton, 249 N.C. 236, 106 S.E. 2d 217 (1958) ; 5 Strong's N. C. 
Index 2d, Money Received 1 (1968). However, money paid 
voluntarily and with full knowledge of the facts cannot be 
recovered even where there is no debt. Thompson v. Shoev~alcer, 
7 N.C. App. 687, 173 S.E. 2d 627 (1970). 

Plaintiffs cite no North Carolina cases which permit re- 
covery from a municipality of unowed money paid to i t  under 
threat of discontinuance of a service, such as trash collection. 
However, there is authority from other jurisdictions which sup- 
ports the recovery of such money. Bettini v. City of Las Crnces, 
82 N.M. 633, 485 P. 2d 967 (1971) ; City cf Chicago v. North- 
western Mut. Life Ins. Co., 218 111. 40, 75 N.E. 8'03 (1905) ; St. 
Louis Brewing Ass'n v. City of St. Louis, 140 Mo. 419, 37 S.W. 
525 (1896) ; Cf. Fnrrell v. Ward, 53 A. 2d 46 (D.C. 1947). There 
is also some support for this principle in North Carolina cases 
which permit unlawful taxes to be recovered if they were paid 
involuntarily and under protest. G.S. 105-267 ; Middleton v. R. R., 
224 N.C. 309, 30 S.E. 2d 42 (1944) ; Blackwell v. Gastonia, 181 
N.C. 378, 107 S.E. 218 (1921). We see no material difference 
between taxes levied to  fund general governmental operations 
and fees charged to provide compensation for a particular im- 
portant municipal service, such as  trash and garbage collection. 

Evidence does not support Finding of Fact No. 4 that  
plaintiffs "desired the dumpster service by the City of High 



N.C.App.1 COURT OF APPEALS 567 

- - - - -- -- 

Big Bear v. City of High Point 

Point." The term "desired" was obviously used by the court in 
the context of Sec. 10-6(b) of the City Ordinance that those 
" . . . desiring to have dumpster boxes shall pay a fee . . . " for 
collection. However, an examination of the original ordinance 
reveals that  "desiring" is a participle which modifies a group 
of persons, firms or  corporations who "shall pay a fee of fo1.r 
dollars ($4.00) each time the dumpster box is serviced." Such 
persons, firms or corporations could desire a dumpster box as a 
trash receptacle and still not desire the City's "dumpster box 
service." More importantly, plaintiffs were among those who 
were required by the invalid ordinance and regulation to have 
dumpster boxes. I t  is irrelevant that prior to 21 January 1971 
the plaintiffs voluntarily used the boxes (Finding of Fact No. 1) 
because prior to that time the City charged no fee to service 
the dumpster boxes. 

Since the evidence fails to support Finding of Fact No. 4 
there is no support for the trial court's Conclusion of Law No. 3 
that  "[Pllaintiffs have failed to establish that  they were re- 
quired under the invalid provisions of the ordinance to have 
dumpster boxes." Plaintiffs in fact were renuired by Sec. 10-6 ( a )  
and the regulation thereunder to have dumpster boxes, and, 
according to the record, after 21 January 1971 plaintiffs did 
not desire the City's dumpster service for which they had to 
pay a fee. The facts are that  plaintiffs desired the service as  i t  
was furnished, without a fee, prior to enactment of the ordi- 
nance. 

The court's Conclusion No. 4 that  plaintiffs failed to show 
that they requested the City not to service the boxes, as plaintiffs 
could have done under another section of the ordinance, misses 
the point. While the record is silent here, i t  can be presumed 
that plaintiffs could have hauled away their own trash, or con- 
tracted with someone else to haul i t  away. However, if it was 
coercion for  the City to force plaintiffs to  pay the City fees 
under color of an unconstitutional ordinance, then i t  also would 
be coercion fo r  the City, by discontinuing service, or threaten- 
ing to discontinue service, to force plaintiffs to pay the extra 
cost to a private contractor, or increase their own cost, when but 
for the unconstitutional ordinance the City would have per- 
formed the service a t  no extra cost to plaintiffs. 

For  reasons already stated, Conclusion No. 2 that  pay- 
ments made by plaintiffs to the City were valid cannot be 
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supported. These payments were involuntary and can be re- 
covered by plaintiffs. Judgment is reversed, and the case is 
remanded to Superior Court of Guilford County for entry of 
judgment in favor of plaintiffs. 

Reversed and remanded. 

Judges BRITT and VAUGHN concur. 

VINCENT E. MASON, AND WIFE, CAROLYN K. MASON v. ROBERT 
L. ANDERSEN, AND WIFE, MARY S. ANDERSEN; LAKE FOREST 
ASSOCIATION, INC. 

No. 7615SC952 

(Filed 6 July 1977) 

Deeds 8 22- conveyance subject to  restrictions -no easement conveyed - 
no breach of covenant of seisin 

Language in a deed from defendants t o  plaintiffs t h a t  "This 
conveyance is  made and accepted subject to  restrictive and protective 
covenants recorded i n  Book 174, Page 256, Orange County Registry" 
did not purport to convey the easement f o r  use of a lake created by 
paragraph 13 of tha t  document, since the deed was delivered subject 
t o  restrict ions,  not easements,  and the privilege of using the lake 
was  in no sense a restriction on the land in question and could not 
have been conveyed by a deed using the word "restrictions." 

APPEAL by plaintiffs from McLellmzd, Judge .  Judgment en- 
tered 16  June 1976 in Superior Court, ORANGE County. Heard 
in the Court of Appeals 9 June 1977. 

The facts in this case are  undisputed. On 13 September 
1971 the Andersens, defendants, sold a lot of land to the Masons, 
plaintiffs. The lot was described as Lot 5, Block A, Section 11, 
Lake Forest Estates. I t  was conveyed by a warranty deed with 
full warranty of seisin and warranty against encumbrances, 
and in the space folIowing the granting clause and the descrip- 
tion of the land conveyed, and before the habendum clause, the 
fallowing appeared : 

"This deed is delivered and accepted subject to those re- 
strictions which are recorded in Book 174, a t  Page 256, 
Orange County Registry." 
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In  Book 174 of the Orange County Registry, beginning a t  
page 256, appears an  untitled document which says, in pertinent 
part  : 

"That whereas, Mortgage-Insurance Corporation, a North 
Carolina Corporation with i ts  principal office and place of 
business in the City of Burlington, Alamance County, North 
Carolina, is the owner of the following described real 
property : 

A certain tract . . . in Chapel Hill Township . . . being 
all of that property shown on plat entitled 'Lake For- 
est Estates, Section 111' . . . recorded in the office of 
the Register of Deeds for Orange County, North 
Carolina, in Plat  Book 8, at page 70. 

"And whereas, the owner has heretofore caused a plan of 
said land to be made, dividing the same into lots and 
streets and intends to convey said lands subject to  restric- 
tions and conditions affecting the use and occupancy of 
same ; 

"Now, THEREFORE, the said Mortgage-Insurance Corpora- 
tion, owner of the above described property, does hereby 
establish the following restrictions and conditions upon 
said land: 

[There follow nine numbered paragraphs establishing many 
of the restrictive covenants common to residential housing 
subdivisions: c?.g., lots shall not be used except for residen- 
tial purposes; no residence shall be built on less than one 
lot; no swine shall be kept on the premises, etc. Then come] 

"10. It is expressly understood and agreed between 
the owners of Lake Forest Estates, Section Three (3) and 
all subsequent purchasers of lots therein that  all convey- 
ances of lots of Lake Forest Estate, Section Three (3) are 
made subject to the foregoing covenants, conditions and 
restrictions . . . and shall be covenants running with the 
land and binding upon all parties buying lots in Lake 
Forest Estates, Section three (3) . . . . 

"11. . . . the owners of property in Lake Forest Es- 
tates, Section Three (3),  and their heirs, successors or  
assigns, may enforce the above restrictive covenants . . . . 
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"12. Invalidation of any one of these covenants by 
judgment or  court order shall in no wise affect any of the 
other provisions . . . . 

"13. The grantor herein reserves unto itself, its suc- 
cessors and assigns, the fee in Lake Forest and all water 
rights incident thereto, and the grantee specifically 
acknowledges that  grantor is and shall remain the absolute 
owner thereof. The grantee herein, however, a s  an appur- 
tenance to the lot herein conveyed, shall have and is hereby 
given the privilege of fishing, swimming and boating in 
Lake Forest [subject to certain limitations and conditions 
concerning assumption of risk and the range of permissible 
activities.] " 

The Masons, a t  the time they purchased the lot in ques- 
tion from the Andersens, believed that they were purchasing the 
privilege of using Lake Forest in accordance with paragraph 13 
set forth above. In fact, the Masons do not have the privilege 
of using Lake Forest. Only those landowners whose lots lie in 
Lake Forest Estates, Section 3, and whose title derives from 
Mortgage-Insurance Corporation have the privilege of using 
Lake Forest. The Masons' land lies in Section 11, not Section 3, 
of Lake Forest Estates, and their chain of title does not devolve 
from Mortgage-Insurance Corporation. Therefore, the Masons 
have been denied all access to Lake Forest. 

On 26 November 1975, the Masons brought this action 
alleging that  the Andersens breached their covenant of seisin 
in that  they purported to convey as appurtenant to  their land, 
an easement which they did not own, to wit:  an  easement pur- 
portedly entitling the Masons to the privilege of using Lake 
Forest. The Masons further alleged that  they were damaged by 
this breach because their land was less valuable than i t  would 
have been with this easement. Both parties moved for summary 
judgment, and i t  was granted in favor of the Andersens. The 
Masons appealed. (The plaintiffs do not appeal from summary 
judgment entered in favor of Lake Forest Association, Inc., the 
corporation which presently holds title to Lake Forest in trust 
for i ts  members.) 

Charles G. Beemer for p l a i ~ t i f f  appellants. 

Midgette, Paqe & Higgins, b y  Keith D. Lembo, for  defend- 
ant  appellees. 
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ARNOLD, Judge. 

The question presented by this appeal is whether the lan- 
guage in the Masons' deed, "This deed is delivered and accepted 
subject to those restrictions which are recorded in Book 174, 
a t  page 256, Orange County Registry," purports to convey an 
easement to plaintiffs. Plaintiffs argue that an  easement is 
conveyed and that  defendants have broken their covenant of 
seisin because they failed to convey the full estate described in 
the deed. We disagree with plaintiffs and affirm summary 
judgment fo r  defendants. 

G.S. 1A-1, Rule 56(c) provides: 
L <  . . . The judgment sought shall be rendered forthwith 
if the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, 
show that  there is no genuine issue as  to any material fact 
and that  the party is entitled to a judgment as a matter of 

17 law . . . . 
The indisputable facts raise a question of law in the case a t  bar, 
i.e., whether the deed conveys an easement. Since there a re  no 
disputes as to material facts summary judgment is the proper 
procedure to reach final judgment. 

A deed is to be construed by the court, and the meaning 
of its terms is a question of law, not of fact. B r o w n  v. Hodges, 
232 N.C. 537, 61 S.E. 2d 603 (1950), reh. den. 233 N.C. 617, 
65 S.E. 2d 144 (1951). When the language used has a clear legal 
meaning there is not even room for construction; the only ques- 
tion is that  of determining the applicable law. Str icklar~d v. 
Jackson, 259 N.C. 81, 130 S.E. 2d 22 (1963). In the present case 
the language used in the deed does not purport to convey from 
the Andersens to  the Masons an easement entitling the land- 
owner to use Lake Forest. The deed states only that  i t  is 
" . . . delivered and accepted subject to those r e s t ~ i c t i o n s  which 
are  recorded in Book 174, a t  Page 256, Orange County Registry 
[emphasis added]." A "restriction" as the word is used here is 
not any kind of "easement." "An easement is a right to make 
some use of land owned by another without taking a part  
thereof." Builclers Supplies Co. v. Gainey, 282 N.C. 261, 266, 
192 S.E. 2d 449 (1972). The land benefited is known a s  domi- 
nant land; that  burdened is servient. Thus, while an easement 
might be a restriction on the servient land, i t  is in no sense a 
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restriction on the dominent land. In  the present case, the land 
sold by the Andersens to the Masons was " . . . subject to  those 
restrictions . . . [emphasis added]." In other words, by the 
terms used in the deed i t  was the servient land. Yet, manifestly, 
if the  Masons had received as part  of their estate in the land 
the privilege of using Lake Forest, their land would have been 
benefited not burdened; i t  would have been dominant, not 
servient. Thus, as a matter of law, the privilege to  use Lake 
Forest was in no sense a "restriction" on the Andersen-Mason 
land and could not have been conveyed by a deed using the 
word "restrictions." 

The instrument appearing in Book 174, a t  page 256, of the 
Orange County Registry, and incorporated by reference in the 
Masons' deed, does not use the word "restrictions" to describe 
the privilege, or  easement, created therein to use Lake Forest. 
It refers " . . . to  the following restrictions and conditions upon 
said lands," and thereafter nine paragraphs set forth limita- 
tions which could only be meaningfully described as restrictions. 
Next are two paragraphs which refer respectively to  " . . . the 
foregoing covenants, conditions or restrictions . . . " and 
" . . . the above restrictive covenants. . . . " Next follows a sin- 
gle paragraph which refers to " . . . these covenants . . . , " and 
finally paragraph thirteen conveys the easement in Lake 
Forest. That paragraph speaks of "the privilege" which is 
" . . . an appurtenance to the lot conveyed. . . . 7, 

By incorporating the document in Book 174, page 256, 
of the Orange County Registry there was an obvious attempt 
to  impose the same restrictive covenants on the plaintiffs' prop- 
erty a s  existed on adjoining property. The restrictions referred 
to  in plaintiffs' deed are  those referred to  in the first nine 
paragraphs of the incorporated document. However, the privi- 
lege created in paragraph thirteen is an entirely different 
animal, not imposed, and not conveyed in plaintiffs' deed. 

Moreover, the words "This deed is delivered and accepted 
subject to those restrictions . . . , " are  not words of transfer 
or conveyance. Therefore, the Masons' deed purports to give 
them nothing more than the fee simple described in its grant- 
ing and habendum clauses. Since that  fee was, in fact, conveyed, 
the covenant of seisin was not broken. 

The Masons' deed purports to convey a fee simple in the 
described land, subject to  certain restrictive covenants. It does 
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not purport to  convey the privilege, or  easement, entitling them 
to use Lake Forest. Summary judgment is 

Affirmed. 

Judges BRITT and VAUGHN concur. 

HENRY G. GRABOWSKI AND WIFE, VIRGINIA M. GRABOWSKI v. 
PAUL A. DRESSER, JR., AND WIFE, JUDITH S. DRESSER AND 
LAKE FOREST ASSOCIATION, INC. 

No. 7615SC953 

(Filed 6 July 1977) 

APPEAL by plaintiffs from McLelland, Judge. Judgment en- 
tered 16 June 1976 in Superior Court, ORANGE County. Heard 
in the  Court of Appeals 9 June 1977. 

Oral argument in this case was consolidated with that  in 
Mason v. Andersen ,  No. 7615SC952, (opinion filed 6 July 1977) 
and the two cases were heard a t  the same time. The questions 
presented for  review in both cases a re  almost identical and the 
facts are  substantially the same. 

By warranty deed dated 1 August 1974, recorded 16 August 
1974, defendants Dresser conveyed to  plaintiffs a parcel of land 
described by courses and distances and further identified a s  
Lot No. 9, Section XI, of Lake Forest Estates a s  shown on a 
map recorded in Orange County Registry in Plat Book 19, a t  
Page 44. The deed is on a printed form and contains full war- 
ranty of seisin and warranty against encumbrances. Immedi- 
ately below the description of the property and above the 
habendum clause, the deed contains the following provision: 
"This conveyance is made and accepted subject to restrictive and 
protective covenants recorded in Book 174, Page 256, Orange 
County Registry." 

The document recorded in Orange County Registry in Book 
174, Page 256, and containing the restrictive covenants referred 
to  above, is set forth in pertinent part  in the opinion in the com- 
panion case of Mason v. Andersen, s u p ~ a ,  and will not be re- 
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stated in full here. Paragraph 13 of the document reads as 
follows : 

"13. The grantor herein reserves unto itself, its suc- 
cessors and assigns, the fee in Lake Forest and all water 
rights incident thereto, and the grantee specifically ac- 
knowledges that grantor is and shall remain the absolute 
owner thereof. The grantee herein, however, a s  an  appur- 
tenance to the lot herein conveyed, shall have and is hereby 
given the privilege of fishing, swimming and boating in 
Lake Forest, [subject to certain limitations and conditions 
concerning assumption of risk and the range of permissible 
activities] . . . . 7, 

Plaintiffs allege that  a t  the time they purchased the prop- 
erty from defendants Dresser, they believed that  they were 
getting the privilege of using Lake Forest in accordance with 
paragraph 13 set forth above. In fact, plaintiffs do not have 
the privilege of using Lake Forest as only those landowners 
whose lots lie in Lake Forest Estates, Section 3, and whose title 
derives from Mortgage-Insurance Corporation, have the privi- 
lege of using Lake Forest. Plaintiffs' lot is located in Section 
XI, not Section 3, of Lake Forest Estates and their title does 
not devolve from Mortgage-Insurance Corporation. Plaintiffs 
have been denied all access to Lake Forest. 

On 2 January 1976 plaintiffs brought this action, alleging 
in their first cause of action that  defendants Dresser breached 
their covenant of seisin in that  they purported to convey, a s  
appurtenant to their land, an easement granting to  plaintiffs 
the privilege of using Lake Forest. In their second cause of 
action, plaintiffs allege that  defendants Dresser orally mis- 
represented that  said property was in Lake Forest Estates and 
that  the owners would be members of Lake Forest Association 
and therefore have access to the lake. In both causes of action 
plaintiffs allege that  they have been damaged by a loss in value 
of their investment and by a loss in recreational benefits and 
enjoyment. 

Defendants Dresser made several Rule 12 motions and 
plaintiffs moved for summary judgment. The trial judge 
granted summary judgment for defendants Dresser as  to plain- 
tiffs' first cause of action and denied summary judgment as 
to  their second cause of action. (Plaintiffs have not appealed 
from summary judgment entered in favor of Lake Forest As- 
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sociation, Inc.) From the order of summary judgment entered 
in favor of defendants Dresser as to their first cause of action, 
plaintiffs have appealed. 

Charles G .  Beemer for plaintiff appellant. 

Midgette, Page & Higgins, by Keith D. Lembo, for defend- 
ant appellees. 

BRITT, Judge. 

The question presented on appeal is whether the language 
in plaintiffs' deed that, "This conveyance is made and accepted 
subject to restrictive and protective covenants recorded in Book 
174, Page 256, Orange County Registry" purports to convey 
the easement created by paragraph 13 of that document. For 
the reasons stated in the companion case of Mason v. Andersen, 
supra, we hold that the deed did not purport to convey such 
easement and that summary judgment was properly entered in 
favor of defendants Dresser. 

The question of the propriety of the denial of summary 
judgment as to plaintiffs' second cause of action relating to 
alleged oral misrepresentations by defendants Dresser is not 
presented, therefore, we do not pass upon that question. 

The order appealed from is 

Affirmed. 

Judges VAUGHN and ARNOLD concur. 

ANTHONY GAINES, EMPLOYEE V. L. D. SWAIN & SON, INC., EM- 
PLOYER; RELIANCE INSURANCE COMPANY, CARRIER 

No. 7614IC922 

(Filed 6 July 1977) 

Ma,ster and Servant § 94- workmen's compensation -insufficient finding 
of facts  by Industrial Commission 

In  a n  action to recover compensation for  a n  alleged injury by 
accident arising out of and i n  the course of plaintiff's employment, 
findings of fact  were insufficient to  support the order of the Indus- 
t r ia l  Commission t h a t  plaintiff's hearing loss did not result from use 
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of a jackhammer on a construction job, and hence was not an injury 
by accident arising out of and in the course of employment, where 
such findings consisted only of a recitation of an expert witness's tes- 
timony. 

A P P ~ L  by plaintiff from opinion of the North Carolina 
Industrial Commission filed 28 June 1976. Heard in the Court 
of Appeals 7 June 1977. 

Plaintiff seeks compensation from his employer, L. D. 
Swain & Son, Inc., and Reliance Insurance Company, the em- 
ployer's compensation carrier, for an alleged injury by acci- 
dent arising out of and in the course of his employment. 

The parties stipulated that at  the time of the alleged injury 
by accident the parties were subject to the provisions of the 
Workmen's Compensation Act and that the employer-employee 
relationship existed between plaintiff and defendant employer 
a t  such time. 

Plaintiff's testimony tends to show: On 8 May 1974 he 
was working for defendant employer in the operation of an air  
drill. He and Mr. L. D. Swain were handling the air drill to- 
gether as they bored holes in a wall a t  tabletop height. The 
room they were working in was approximately thirty feet by 
fifty feet. Plaintiff asked his employer for earplugs but was 
given none; he operated the air drill practically all day. He 
suffered a sudden hearing loss after operating the air drill and 
went to the doctor the next morning. He had not had any hear- 
ing trouble prior to 8 May 1974. 

A clinical audiologist, who was stipulated to be an expert 
in measuring hearing loss, testified that based on the report of 
the tests given plaintiff on 11 and 25 June 1974, in his opinion 
plaintiff had a bilateral severe hearing loss which was recent. 
The report stated that plaintiff's hearing loss was evidence of 
a "phenomenon associated with cochlear damage and frequently 
with noise trauma." Plaintiff's father testified that plaintiff 
had no hearing problem prior to 8 May 1974. 

Defendants presented the testimony of L. D. Swain who 
stated that he operated the air  drill with plaintiff on the date 
in question ; that they would operate the drill for about a minute 
or minute and one-half and then move to the next hole; that 
they operated the drill for "approximately twenty minutes all 
totaled"; that plaintiff did not ask him for earplugs nor had 
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he asked for  any plugs o r  protectors the only other time that  
they had used an a i r  drill or a i r  hammer; and that  previously 
he had asked plaintiff to  get his hearing checked because his 
hearing problem was noticeable. 

Two other employees testified that  plaintiff had hearing 
trouble prior to the incident in question. Neither of them heard 
plaintiff ask for earplugs on that  date. 

The deposition of Doctor Frank Wardar was also intro- 
duced into evidence. Dr. Wardar is an  ortalarygolist (ear, nose 
and throat specialist) with extensive medical experience and 
training. He testified that  he examined plaintiff on 9 May 1974 
at McPherson Hospital but the test results were not reliable; 
that  this was not unusual in recent hearing losses of a severe 
nature; that  plaintiff's hearing was further tested on 23 May 
1974 and 6 June 1974 with these tests indicating a hearinq loss 
in both ears a t  the three frequencies tested ; that  plaintiff was 
tested by the audiologist on 11 June 1974 and Dr. Wardar felt 
that  all three tests showed consistent responses and were almost 
identical; that  plaintiff was instructed to avoid further ex- 
posure to noise levels exceeding ninety decibels; that  plaintiff 
was tested again on 19 April 1975 and the test showed a further 
hearing loss during the intervening period. 

In response to a hypothetical question, Dr. Wardar testified 
that  in his opinion plaintiff's hearing loss could not have been 
caused by the operation of the jackhammer on 8 May 1974. 
Based on a review of medical literature, his own experience and 
discussions with his colleagues a t  Duke, Dr. Wardar testified 
that  industrial noise levels of the type in question do not cause 
sudden bilateral hearing loss but cause gradual losses of hearing, 
normally beginning a t  high frequencies only and leveling off 30 
to 60 days after  the person has been exposed to the excessive 
noise. Plaintiff's sudden bilateral loss of hearing in all frequen- 
cies and continued loss of hearing followed removal of the ex- 
cessive noise indicated to Dr. Wardar that  plaintiff's hearing 
loss was caused by a metabolic process, either viral or  based on 
other etiologies. Dr. Warder stated that hearing losses in 
younger persons such as  plaintiff were usually due to viral ill- 
nesses and although plaintiff exhibited no signs or  symptoms 
of viral illness, this was often the case. 

Deputy Commissioner Denson purported to find facts in 
accordance with Dr. Wardar's opinion and concluded that  plain- 
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tiff sustained neither an injury by accident nor an occupational 
disease within the meaning of the Workmen's Compensation 
Act. Plaintiff appealed to the Full Commission which ordered 
the case reset to permit both parties to present further evi- 
dence as to the causal relationship between plaintiff's alleged 
injury by accident and his hearing loss. 

Plaintiff submitted the additional testimony of Margaret 
G. Wiseman, who was qualified as an expert audiologist trained 
in the therapy of individuals having impaired hearing. She tes- 
tified that she saw plaintiff on 25 June 1974 and he complained 
that he had a sudden hearing loss after using a jackhammer 
on a construction job. The tests administered by her indicated 
that plaintiff had a bilateral moderately severe sensorineural 
hearing loss and that his poor discrimination scores were fre- 
quently associated with cochlear damage and with noise trauma. 

The Full Commission received this further testimony along 
with the previous testimony of record and thereafter affirmed 
and adopted as its own the opinion and award of Deputy Com- 
missioner Denson. From this determination, plaintiff appealed. 

Pearson, Malone, Johnson, DeJnrmon and Spaulding, by 
W. G. Pearson 11 and T. Mdodana Rirbgcr, Jr., for plaintiff 
appellant. 

Newsom, Graham, Strayhorn, Hedrick, Murray, Bryso~z 
& Kennon, by 0. William Faison, Jr., and Lewis A. Cheek, for 
defendant appellee. 

BRITT, Judge. 

Plaintiff contends that the Industrial Commission erred in 
finding and concluding that he did not sustain an injury by 
accident nor an occupational disease within the meaning of the 
Workmen's Compensation Act. We do not reach the question 
stated a t  this time. 

On appeal from an order of the Industrial Commission 
the jurisdiction of the courts is limited to the questions of law 
whether there was competent evidence before the commission 
to support its findings of fact and whether such findings justify 
the legal conclusions and decision of the commission. Henry v. 
Leather Co., 231 N.C. 477, 57 S.E. 2d 760 (1950), Snead v. 
Mi&, Inc., 8 N.C. App. 447, 174 S.E. 2d 699 (1970). I t  is also 
settled that the findings of the Industrial Commission are 
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conclusive on appeal when supported by competent evidence 
even though there is evidence that would have supported find- 
ings to the contrary. G.S. 97-86, Hales v. Construction Co., 5 
N.C. App. 564, 169 S.E. 2d 24 (1969). 

While the commission is not required to make findings as 
to each fact presented by the evidence, it is required to make 
specific findings with respect to crucial facts upon which the 
question of plaintiff's right to compensation depends. Smith v. 
Construction Co., 27 N.C. App. 286, 218 S.E. 2d 717 (1975). 
If the findings of fact of the commission are insufficient to 
enable the court to determine the rights of the parties upon the 
matters in controversy, the proceeding must be remanded to 
the commission for proper findings of fact. Young v. Whitehall 
Co., 229 N.C. 360,49 S.E. 2d 797 (1948). As stated in Thomson 
v. Cab Co., 235 N.C. 602, 605-6, 70 S.E. 2d 706, 709 (1952) : 

"The findings of fact of the Industrial Commission should 
tell the full story of the event giving rise to the claim for  
compensation. They must be sufficiently positive and spe- 
cific to enable the court on appeal to determine whether 
they are supported by the evidence and whether the law 
has been properly applied to them. . . . It is likewise plain 
that the court cannot decide whether the conclusions of 
law and the decision of the Industrial Commission rightly 
recognize and effectively enforce the rights of the parties 
upon the matters in controversy if the Industrial Commis- 
sion fails to make specific findings as to each material fact 
upon which those rights depend." 

In the case sub judice, we think the commission failed to 
make sufficient findings of fact to support its order. The 
crucial "findings" made by the commission are mere recitals of 
the evidence and are not sufficiently positive and specific to 
enable this court to judge the propriety of the order. Th,omason 
v. Cab Co., supra. 

In findings of fact numbered 6 and 7, the commission 
found : 

"6. Dr. Wardar is of the opinion that the operation of 
the drill on May 8, 1974, under the circumstances could 
not have caused a sudden bilateral onset of hearing loss 
preceding the McPherson tests on May 9, 1974. Further, 
based on the test results and the relation of sudden onset 
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of bilateral hearing loss on May 8, 1974 by plaintiff Dr. 
Wardar is of the opinion that plaintiff's hearing loss is 
more likely not based on exposure to loud noise, specifically 
the use of the air  drill. In cases where industrial loud noise 
is the cause for hearing loss, typically the hearing loss 
extends over a long period of time with the loss being grad- 
ual in onset and once the patient is removed from the 
high noise level, the patient's hearing tends to stabilize. 
Plaintiff was removed from his employment environment 
since he has not worked from May 9, 1974, but his hearing 
continued to decline. 

"7. Dr. Wardar thinks i t  more likely that plaintiff's 
hearing loss was due to a viral illness although there was 
no evidence of such viral illness upon medical examination ; 
suffice to say that the doctor's opinion is that plaintiff's 
hearing loss is not due to the exposure to noise in the em- 
ployment on May 8, 1974." 

These are not appropriate f indings of fact. Obviously, the 
expert testimony was crucial to a proper determination, par- 
ticularly as to any causal relationship between plaintiff's alleged 
injury by accident and his employment. However, the reci tat ion 
of Dr. Wardar's opinion is not sufficient in this case. 

Finding of fact number 7 states that Dr. Wardar thinks it 
is more likely that plaintiff's hearing was due to a viral illness. 
We fail to perceive how this can constitute a positive finding 
to support the commission's determination. Although medical 
testimony is oftentimes less than precise, the commission must 
do more than recite the expert's opinion. 

The crucial finding necessary to determine the rights of 
these parties is whether plaintiff's loss of hearing was caused 
by the operation of the jackhammer. The necessary conclusion 
based on this finding would be whether this was an injury by 
accident arising out of and in the course of employment. The 
only determinative "finding of fact" in this instance is "suffice 
to say that the doctor's opinion is that plaintiff's hearing loss 
is not due to the exposure to noise in the employment on May 8, 
1974." We hold that this finding is insufficient to support the 
commission's conclusion of law. 

Furthermore, we note that in finding of fact number 3, the 
commission found that "[tlhe record is devoid of evidence as 
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to  exactly how long the a i r  drill was being used." Mr. Swain 
testified that  "we ran the drill for approximately twenty min- 
utes all totaled." The finding was not based on evidence. 

For failure of the commission to make sufficient findings 
of fact to  support its conclusions of law, the opinion appealed 
from is vacated and this cause is remanded to the Industrial 
Commission for proper findings of fact, conclusions of law and 
determination of the rights of the parties. Allred v. Woodyards, 
Znc., 32 N.C. App. 516, 232 S.E. 2d 879 (1977). 

Vacated and remanded. 

Judges VAUGHN and ARNOLD concur. 

DORIS SEYMOUR FRYE AND WILLIAM L. FRYE v. MALCUM DUG- 
LAS WILES AND ALTERMAN TRANSPORTATION LINES, INC. 

No. 768SC937 

(Filed 6 July 1977) 

1. Rules of Civil Procedure 5 55- setting aside entry of default 
All t h a t  needs to  be shown to set aside an entry of default is  good 

cause, and the determination of whether good cause exists to  vacate 
a n  entry of default is  addressed t o  the sound discretion of the t r ia l  
judge. G.S. 1A-1, Rule 55 (d). 

2. Negligence § 44- consistency of verdict 
A jury verdict was not inconsistent in finding t h a t  defendant 

driver's negligence was not the proximate cause of feme plaintiff's 
personal injuries and t h a t  i t  was the proximate cause of damage to 
the male plaintiff's vehicle which the feme plaintiff was driving; 
nor was the verdict inconsistent in failing to answer a n  issue a s  to  
contributory negligence of the  feme plaintiff and finding t h a t  con- 
tributory negligence by the feme plaintiff was imputed to the male 
plaintiff. 

APPEAL by plaintiffs from W e b b ,  Judge .  Judgment entered 
11 June 1976 in Superior Court, WAYNE County. Heard in the  
Court of Appeals 8 June 1977. 

This appeal involves an action brought by Doris and William 
Frye, husband and wife, against Alterman Transportation 
Lines, Inc. and its employee, Malcum Wiles. The complaint was 
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filed in September 1973 and in it the plaintiffs alleged that 
Doris Frye suffered personal damages and William Frye sus- 
tained property damages to his automobile as a result of defend- 
ant Wiles's negligence in a collision between the truck he was 
driving for defendant Alterman and the vehicle driven by 
Mrs. Frye. 

By an order entered on 8 March 1975, plaintiffs obtained 
an entry of default against defendants. On 2 April 1975, defend- 
ants filed a motion and affidavit to set aside the entry of de- 
fault. After a hearing on the motion, the entry of default was 
set aside pursuant to G.S. 1A-1, Rule 55(d) and an order was 
entered to that effect on 5 May 1975. 

The case was finally tried in June 1976. plaintiffs offered 
evidence a t  the trial which tended to show the following: On 
20 December 1972, Doris Frye was driving west on U. S. High- 
way 70 near Goldsboro in a car owned by her husband, William 
Frye. Defendant Wiles was also driving west on Highway 70, 
which is a dual-lane road. Mrs. Frye and Wiles were both in the 
left westbound lane and Wiles was in the front vehicle. Mrs. 
Frye blew her horn, pulled into the right lane, and began pass- 
ing Wiles. Just as she reached Wiles's front bumper, he moved 
over into the right lane and his front bumper struck Mrs. Frye's 
left rear bumper. Wiles did not give a turn signal before moving 
into the right lane. Plaintiffs' car was thrown into the median 
and Mrs. Frye suffered personal injuries. 

Defendants offered evidence tending to show that Wiles 
never heard Mrs. Frye blow her horn before the collision oc- 
curred and, moreover, he never heard her car a t  all. He gave a 
right turn signal before pulling into the right lane and he did 
not see plaintiffs' vehicle until the moment of impact. After the 
collision, plaintiffs' car was not thrown into the median but 
merely went onto the right shoulder, returned to the right lane, 
and slowly came to a halt. 

The jury found that Mrs. Frye was not injured by Wiles's 
negligence; that Mr. Frye's property was damaged by Wiles's 
negligence; that Mrs. Frye's contributory negligence was im- 
puted to Mr. Frye; and that Mr. Frye was not entitled to any 
recovery. 

Plaintiffs appealed. 
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E. C. Thompson III for the plaintiffs. 

Freeman & Edwards, by Georye K. Freema,n, JT., for  the 
defendants. 

MARTIN, Judge. 

Plaintiffs have grouped their three assignments of error 
into two arguments in their brief. In the f irst  argument they 
contend that  the trial court committed reversible error by allow- 
ing defendants' motion to set aside entry of default against 
defendants. We disagree. 

[I] In setting aside an entry of default, as opposed to a default 
judgment, a showing of excusable neglect is not necessary. 
Acoustical Co. v. Cisne and Associates, 25 N.C. App. 114, 212 
S.E. 2d 402 (1975). Under G.S. 1A-1, Rule 55 (d ) ,  all that  needs 
to  be shown to set aside an entry of default is good cause. 
Crotts v. Pawn Shop, 16 N.C. App. 392, 192 S.E. 2d 55 (1972). 
The determination a s  to  whether good cause exists to vacate an  
entry of default is addressed to the sound discretion of the trial 
judge. Crotts v.  paw^ Shop, supra. The judge's exercise of that  
discretion will not be disturbed on appeal unless a clear abuse of 
discretion is shown. Whaley v. Rhodes, 10 N.C. App. 109, 177 
S.E. 2d 735 (1970). In the case a t  bar, the court determined 
that  there was good cause to set aside the entry of default and 
the plaintiffs have failed to show any abuse of discretion in 
the making of this determination. 

[2] By their second argument, plaintiffs contend that  the trial 
court committed reversible error by denying their motion to set 
aside the verdict a s  against the weight of the evidence. In  mak- 
ing this argument, the plaintiffs direct our attention to what 
they consider to be inconsistencies in the verdict. We disagree. 

The issues presented to  the jury and the answers given by 
the jury are  set forth in the record as follows: 

"1. Was the plaintiff, Doris Seymour Frye, injured 
and damaged by the negligence of the defendant, Malcum 
Duglas Wiles, a s  alleged in the complaint? 

ANSWER: NO. 
2. Was the property of the plaintiff, William L. Frye, 

damaged by the negligence of the defendant, Malcum Duglas 
Wiles, as alleged in the complaint? 
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ANSWER: Yes. 

3. Did the plaintiff, Doris Seymour Frye, by her own 
negligence contribute to her injuries as alleged in the 
answer? 

4. If so, was the contributory negligence of the plain- 
tiff, Doris Seymour Frye, imputed to the plaintiff, William 
L. Frye? 

ANSWER: Yes. 

5. What amount of damages, if any, is the plaintiff, 
Doris Seymour Frye, entitled to recover of the defendants? 

6. What amount of damages, if any, is the plaintiff, 
William L. Frye, entitled to recover of the defendants? 

ANSWER: None." 

The jury thus found that defendant Wiles's negligence 
caused the damage to plaintiff William Frye's vehicle but did 
not cause the injuries to Mrs. Frye. The plaintiffs point to this 
as the first inconsistency in the jury's verdict. We, however, 
have no problems with this part of the verdict. Even if i t  is 
conceded that defendant Wiles was negligent, Mrs. Frye still 
could not recover against him unless it was also shown that his 
negligence proximately caused the injuries of which she com- 
plained. The trial judge properly instructed the jury concerning 
this proximate cause requirement. By construing the verdict 
with reference to the pleadings, the evidence, and the charge, 
i t  is clear that the jury verdict was consistent. Niclzolson v. 
Dean, 267 N.C. 375, 148 S.E. 2d 247 (1966). The evidence in 
this case was not complicated. It just failed to convince the 
jury that defendant Wiles's negligence was the proximate cause 
of Mrs. Frye's injuries, 

The plaintiffs point to yet another alleged inconsistency in 
the jury verdict. The jury did not answer the third issue as 
to Mrs. Frye's contributory negligence but nevertheless an- 
swered the fourth issue "If so, was the contributory negligence 
of the plaintiff Doris Seymour Frye, imputed to the plaintiff 
William L. Frye" in the affirmative. Although it is clear that 
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the fourth issue was poorly drawn and could have included sep- 
arate issues of contributory negligence, we must nevertheless 
conclude that there was no inconsistency in the verdict given by 
the jury. The jurors did not answer the third issue because the 
trial judge specifically instructed them that if they found that 
Mrs. Frye was not injured by Mr. Wiles's negligence then they 
should not consider the issue as  to whether she was contribu- 
torily negligent for her own injuries. However, having found 
that Mr. Frye's property was damaged by Mr. Wiles's negli- 
gence, the jury had to answer the issue as to whether Mrs. 
Frye's negligence was imputed to her husband. The only way the 
jury could do this was to answer the fourth issue. By construing 
this part of the verdict with reference to the pleadings, the evi- 
dence, and the charge, we therefore hold that there was no in- 
consistency. Niclzolson v. Dean, s u p m  

That part of plaintiffs' second argument dealing with the 
alleged inconsistencies in the verdict is therefore overruled. 

We have reviewed the remaining contention in plaintiffs' 
second argument and find it to be without merit. 

No error. 

Chief Judge BROCK and Judge HEDRICK concur. 

IN THE MATTER O F  THE ESTATE OF ANNIE MAE G. ETHERIDGE, 
DECEASED 

No. 761SC881 

(Filed 6 July 1977) 

1. Appeal and Error 5 7; Wills 5 61- judgment as  to  husband's intestate 
share - husband's executor as aggrieved party 

Where decedent's husband dissented from her will prior to his 
own death, and the husband's executor was substituted for the hus- 
band in an action to determine the validity of a provision of the wife's 
will and to obtain partition, the husband's executor was an aggrieved 
party who could appeal from a judgment determining that  devises 
which lapsed as a result of the dissent should be first used to satisfy 
the husband's intestate share, since the husband's estate was a bene- 
ficiary of the wife's estate and was thus aggrieved by the judgment. 
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2. Wills § 61- dissent to will - consideration of will in alloca.ting intes- 
tate share 

Where a husband dissented from his wife's will, the court prop- 
erly considered provisions of the wife's will in allocating the hus- 
band's intestate share and properly ruled that specific devises which 
lapsed as a result of the dissent should be the first properties used 
to satisfy the husband's intestate share. 

APPEAL by petitioner from Small, Judge. Judgment and 
order entered 9 August 1976. Heard in the Court of Appeals 10 
May 1977. 

On 18 January 1975, Annie Mae G. Etheridge died testate 
leaving surviving her husband, Doc Etheridge, Sr., and three 
children, Ray, Fred and Doc Etheridge, Jr. In her will, which 
was probated on 30 January 1975, she devises her homeplace 
and farm, known as the Shaw Farm, to her husband for life, 
subject to the right of her son Ray Etheridge to occupy the 
house jointly with her husband. Upon Doc Etheridge, Sr.'s death, 
the will provides that the dwelling house and curtilage, the pas- 
ture, and the contents of the house are to pass to Ray in fee. 
The lot where a grain dryer and barn are located passes to 
Doc Etheridge, Jr. for life and then to his sons Joe and Owen 
Etheridge in fee. The rest of the farm passes to Ray and Fred 
Etheridge in fee. The will disposes of Mrs. Etheridge's other 
real and personal property among her three sons, her husband, 
and her grandchildren. 

One of the items in the will, Item X, provides that  if Doc 
Etheridge, Sr. dissents from the will then all property devised 
or bequeathed to Doc Etheridge, Jr., Joe or Owen shall go to 
Ray and Fred instead. On 4 February 1975, Doc Etheridge, Sr. 
filed a notice of dissent from the will. He then petitioned the 
court for a determination as to whether he was entitled to dis- 
sent and for  a partition of the real property owned by Mrs. 
Etheridge if i t  was determined that  he did have a right to 
dissent. Doc Etheridge, Jr., his wife, and his sons Joe and Owen 
counterclaimed for a declaratory judgment as to the validity of 
Item X of the will. On 15 November 1975, Doc Etheridge, Sr. 
died and on 24 November 1975 his executor, Doc Etheridge, Jr., 
was substituted as  petitioner. 

Appellee respondents (Fred and his wife Mary Etheridge 
and Ray Etheridge individually and in his capacitiy as  executor 
of Annie Mae G. Etheridge's estate) moved for  summary judg- 
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ment. The trial court then entered summary judgment holding 
that Item X of the will was valid and that Doc Etheridge, Jr., 
Joe, and Owen were not entitled to anything under the will. In 
addition, the court held that commissioners should be appointed 
to partition Mrs. Etheridge's property and to allocate Doc 
Etheridge, Sr.'s intestate share. The court also held that 
the tracts devised to Doc Etheridge, Jr., Joe, and Owen should 
be the first tracts set aside for the purpose of determining 
which tracts should be used to comprise the intestate share. 
The present appeal relates to this ruling. Doc Etheridge, Jr., 
as executor of the estate of Doc Etheridge, Sr., the substituted 
petitioner filed notice of appeal. 

Twiford,  Seawell, Trimpi & Thompson, b y  Russell E. Tzui- 
ford and John G.  Trimpi, for the petitioner appellant. 

White, Hall, Mwllen & Brwrnsey, b y  Gerald F.  White, for 
the respondent appellees. 

MARTIN, .Judge. 

Petitioner does not contest the trial court's ruling that 
Item X of the will was valid. He does, however, contend that 
the court erred in concluding that the intestate share of Doc 
Etheridge, Sr. should first be satisfied from the lands devised 
to Doc Etheridge, Jr.  and his sons, Joe and Owen. 

[I] At the threshold of our considerations in this case, we are 
confronted with the question of whether a real party in interest 
was substituted in this action when Doc Etheridge, Sr. died. 
Every action must be prosecuted in the names of the real party 
in interest. G.S. 1-57. 

If, as in the case a t  bar, there is a death of a party to an 
action, then G.S. 1A-1, Rule 25 (a)  provides for a substitution of 
parties. It requires the substitution of either a personal repre- 
sentative or a successor in interest. In deciding whether to sub- 
stitute a personal representative, or a successor in interest, or 
both, it is of course necessary to be certain that the substituted 
party is a real party in interest. G.S. 1-57. In the instant case, the 
original petitioner, Doc Etheridge, Sr., died on 15 November 
1975. The executor of his estate, Doc Etheridge, Jr., was then 
substituted as the petitioner while no effort was made to substi- 
tute his successors in interest, the beneficiaries under his will. 
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We caused a certified copy of the will of Doc Etheridge, 
Sr. to  be sent up and made a part  of the record in the case 
at bar. In  the will, all the real property of the testator is devised 
to Doc Horace Etheridge, Jr. 

Upon filing his dissent to the will, Doc Etheridge, Sr. 
became vested, a s  of the date of testatrix's death, with title to 
that  part  of her real property allowed him by statute as surviv- 
ing spouse. We do not agree with appellees that the appeal 
should be dismissed on the ground that  appellant is not ag- 
grieved. Appellees cite the case of Bank v. Melvin, 259 N.C. 
255, 130 S.E. 2d 387 (1963) as support for their position. In 
that  case, the executor of Adam Melvin's estate brought forth an 
appeal concerning the court's distribution of his estate follow- 
ing his wife's dissent from his will. Our Supreme Court held 
that  the executor was not aggrieved by the superior court's 
judgment and could not appeal. In the case a t  bar, however, 
Doc Etheridge, Sr.'s wife predeceased him and his estate was 
a beneficiary from her estate. As such, his estate was aggrieved 
by the judgment, and i t  was entitled to  appeal through its 
executor, Doc Etheridge, Jr. 
121 G.S. 30-3(a) provides that  a dissenting spouse takes the 
same share of the deceased spouse's property as if the deceased 
had died intestate. Under G.S. 29-14(2) the intestate share in 
the instant case includes "a one third undivided interest in the 
real property." Appellants argue that  the provisions of the will 
should not be given any consideration. They contend that the 
dissenting spouse takes his interest in the decedent's property 
in spite of the will, not under the will, and there is no reason 
why the language of the will should be controlling. We disagree. 

Under Trust Co. v. Wadclell, 234 N.C. 454, 67 S.E. 2d 651 
(1951), when a surviving spouse dissents from a will, the intes- 
tate share should be allocated so as  to cause the least possible 
disruption of the decedent's plan for the distribution of his 
estate. In partitioning testatrix's property, her will should be 
given consideration, and insofar as possible the beneficiaries of 
the will should receive the property testatrix intended for them 
to  receive. Item XI of the will plainly indicates that testatrix's 
primary intent in disposing of her estate was to give the Shaw 
Farm to Fred and Ray. She also intended to  give Doc Etheridge, 
Sr. a life estate in the farm, but Items X and XI establish that  
the gift to Fred and Ray was of more importance to her than 
the gift to  her husband. 
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G.S. 29-14 does not purport to give the dissenting spouse 
the right to  select the particular property he o r  she will receive 
in opposition to the dominant intent expressed in the will. The 
dominant intent expressed in the will is still controlling so long 
as  i t  can be carried out and leave the dissenting spouse with the 
prescribed fractional interest in value in the estate. 

Following the settled principle that  the will shall be so 
construed that  the dissent shall effect the devisees to the least 
possible degree and the general scope or  plan of distribution 
be carried out and effectuated so f a r  a s  possible, we hold that  
the specific devises, which lapsed as a result of the dissent, 
should be the first  properties used to satisfy the intestate share 
belonging to the estate of Doc Horace Etheridge, Sr. The trial 
court so provided and his judgment is affirmed. 

We have reviewed defendant's remaining assignments of 
error and find them to be without merit. 

Affirmed. 

Judges BRITT and PARKER concur. 

STATE O F  NORTH CAROLINA v. HOWARD McLAURIN 

No. 7716SC138 

(Filed 6 July 1977) 

Homicide Q§ 24.2, 28- absence of malice - self-defense - burden of proof 
on defendant - instruction prejudicial 

I n  a prosecution for  second degree murder where defendant con- 
tended t h a t  he acted in  self-defense, the t r ia l  court's instructions plac- 
ing the burden on defendant (1) to show circumstances tha t  would 
reduce the offense from second-degree murder to  manslaughter and 
(2) to  justify the killing on ground of self-defense were erroneous in 
view of Mullaneg v. Wilbur, 421 U.S. 684, and were prejudicial to  
defendant. 

ON w r i t  of c e~ t io rar i  to review judgment entered 21 March 
1975 by McKinrzon, Judge, in Superior Court, SCOTLAND County. 
Heard in the Court of Appeals 7 June 1977. 

In  a bill of indictment proper in form defendant was 
charged with the murder of Paul E. McIntosh. He was placed on 
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trial for  seconddegree murder and pled not guilty. Evidence 
presented by the State tended to show: 

Defendant and McIntosh were in business together, operat- 
ing a clothing store in Laurinburg and one in Fayetteville. On 
the night of 30 March 1974 defendant was in the Laurinburg 
store and McIntosh came in. They got into an argument and 
cursed and scuffled with each other. Defendant produced a pis- 
tol and shot McIntosh, who was unarmed, inflicting head in- 
juries resulting in his death. 

Defendant's evidence tended to show: Previous to the 
night in question McIntosh had given defendant a pistol for  
protection in case of robbery. He and McIntosh had had dis- 
agreements about finances. On that night McIntosh came to the 
store and attacked defendant without provocation. Defendant 
had his back to the wall and could escape only by going past 
McIntosh. He shot McIntosh out of fear "because I thought he 
was going to kill me." Defendant surrendered immediately to 
police and told them that he was defending himself a t  the time 
of the shooting. 

The jury returned a verdict of guilty of voluntary man- 
slaughter, and from judgment imposing a prison sentence of 
not less than five nor more than ten years, defendant gave 
notice of appeal. 

On 6 May 1975 this court allowed defendant's petition fo r  a 
writ of certiorari to perfect a late appeal. On 7 December 1976 
we amended the writ to extend the time for filing the record 
on appeal and briefs. 

Attorney General Edmistcn, by Assistant Attorney General 
James Peeler Smith, for  the State. 

Arthur L. Lane, by Paul B. EagLin, f0.r defendant appellant. 

BRITT, Judge. 

Defendant contends he is entitled to a new trial for the 
reason that  certain instructions given by the trial court to the 
jury violated the rule established by the United States Supreme 
Court in MuLlaney v. Wilbur, 421 U.S. 684, 95 S.Ct. 1881, 44 
L.Ed. 508 (1975), and followed by the North Carolina Supreme 
Court in State v. Hankerson, 288 N.C. 632, 220 S.E. 2d 575 
(1975). We hold that the contention has merit. 
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I n  the case a t  hand defendant admitted shooting and kill- 
ing McIntosh but insisted that  he did i t  in self-defense. In 
his instructions to the jury with respect to the difference be- 
tween second-degree murder and manslaughter, the trial judge 
charged that  if the jury was satisfied beyond a reasonable doubt 
that  defendant intentionally shot the deceased and thereby proxi- 
mately caused his death, the burden would rest upon defendant 
to satisfy the jury of circumstances of adequate provocation 
which would reduce the killing to manslaughter, "unless the 
evidence arises out of the State's evidence, evidence of such 
provocation." 

On the question of self-defense, the jury charge included 
the following: 

" . . . The defendant contends that  he acted in self defense 
and if you find beyond a reasonable doubt that  the defend- 
an t  intentionally killed the deceased--or intentionally shot 
him and thereby proximately caused his death, then for you 
to find that such killing was in self defense and therefore 
excusable and not unlawful and (sic) the defendant mzlst 
satisfy you, not beyond a reasonable doubt o r  by the greater 
weight of the evidence, but simply must satisfy you of 
three things: first, that he, himself, was not the aggressor. 
(Emphasis added.) 

"Secondly, you must be satisfied that  the circumstances 
a s  they appeared to the defendant a t  the time were such as  
to  create in the mind of a person of ordinary firmness a 
reasonable belief that  the shooting of the deceased was 
necessary in order to save himself from death or  great 
bodily harm, and circumstances did create such a belief in 
the defendant's mind. 

"Thirdly, the defendant must satisfy you o r  you must 
be satisfied from all the evidence that he did not use ex- 
cessive force in defending himself; that  is, more force than 
under the circumstances reasonably appeared to be neces- 
sary to save himself from death or  great bodily harm. . . . " 
(Emphasis added.) 

Clearly, the instructions placing the burden on defendant 
(1) to  show circumstances that  would reduce the offense from 
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second-degree murder to manslaughter and (2) to justify the 
killing on ground of self-defense were erroneous in view of 
Mullaney and Hankerson. We hasten to add, however, that the 
trial of the instant case took place in March of 1975, previous 
to the Mulhney and Hankerson decisions, and the able trial 
judge gave the substance of instructions that  had been approved 
by the Supreme Court of this State for more than one hundred 
years. 

In Hankerson our Supreme Court declared no longer valid 
instructions similar to those challenged in the instant case. We 
quote from the Hankerson opinion (page 643) : "We hold that  
by reason of the decision in Mulraney the Due Process Clause of 
the Fourteenth Amendment prohibits the use of our long- 
standing rules in homicide cases that  a defendant in order to 
rebut the presumption of malice must prove to the satisfaction 
of the jury that  he killed in the heat of a sudden passion and to 
rebut the presumption of unlawfulness, that  he killed in self- 
defense. . . . 9 ,  

We now reach the question whether the erroneous instruc- 
tions were prejudicial to defendant. The burden is on a defend- 
an t  not only to  show error but also to show that  the error was 
prejudicial to him. 4 Strong, N. C. Index 3d, 167. 

Since the jury, in effect, found defendant not guilty of 
second-degree murder but found him guilty of manslaughter, 
we perceive no prejudice in the challenged instructions placing 
the burden on him to show circumstances that  would reduce the 
charges against him from second-degree murder to manslaugh- 
ter. However, defendant's plea of self-defense applied to man- 
slaughter as well as to second-degree murder, therefore, we 
perceive that  the erroneous instructions placing on him the 
burden of showing self-defense were prejudicial. 

In State v. Hankerson, supra, without further guidance 
from the U. S. Supreme Court our State Supreme Court declined 
to give the Mullaney decision retroactive effect. Thereafter the 
U. S. Supreme Court allowed certiorari in Hankerson and in an 
opinion filed 17 June 1977 held that  our State Supreme Court 
erred in declining to hold the Mullaney rule retroactive. Of 
course, we are  bound by that  opinion. Consequently, we hold 
that  defendant in the case a t  hand is entitled to a new trial and 
i t  is so ordered. 
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New trial. 

Judges VAUGHN and ARNOLD concur. 

STATE O F  NORTH CAROLINA v. GARY MINSHEW 

No. 778SC39 

(Filed 6 July 1977) 

1. Criminal Law § 91.1- withdrawal of State's consolidattion motion- 
motion to continue - denial proper 

Where the State  withdrew its motion to consolidate f o r  t r ia l  de- 
fendant's case with tha t  of another person, and delense counsel alleged 
t h a t  he learned of such withdrawal on the day  of the trial, the trial 
court did not e r r  in denying defendant's motion for  a continuance in  
the absence of any  showing tha t  the withdrawal of the motion to 
consolidate in  any  way prejudiced defendant's case and denied him 
his right to effective counsel. 

2. Criminal Law § Q  145; 157.1- record on appeal --unnecessary material 
- costs taxed against counsel 

Counsel is  taxed with the cost of printing unnecessary material 
in  the record on appeal. App. Rule 9 (b)  (5). 

APPEAL by defendant from Tillery, Judge. Judgments en- 
tered 17 August 1976 in Superior Court, WAYNE County. Heard 
in the Court of Appeals 1 June 1977. 

Defendant pled not guilty to two counts of sale and de- 
livery of marijuana, two counts of possession of marijuana with 
intent to sell, and one count of conspiracy to possess, sell, and 
deliver marijuana. 

On 28 June 1976, the district attorney moved that defend- 
ant and Steve Wilkins be tried jointly. When defendant's case 
was called for trial on 16 August 1976, defense counsel moved 
for a continuance on the ground that he had just learned that  
morning that defendant and Wilkins would not be tried jointly. 
Motion was denied. 

Briefly, the evidence for the State tended to show that on 
two occasions on 2 and 3 June 1976, an undercover agent gave 
money to Steve Wilkins for the purpose of purchasing mari- 
juana. On each occasion, Wilkins left after receiving the money, 
and defendant appeared shortly thereafter with the marijuana. 
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Defendant told the agent that this arrangement was used a s  a 
safety device to confuse the other party to the transaction and 
that  in return for  helping Wilkins sell the marijuana he was 
getting his free. 

The evidence for the defendant tended to show that on 
2 June 1976, after Wilkins left the agent's car, defendant got in 
because he thought the agent was someone he knew. He then 
found two bags of what appeared to be marijuana between the 
front seat and the door. On 3 June the agent stopped him, and 
he again got in the car and saw what appeared to be marijuana. 
He and the agent then smoked some of the material. 

The jury found defendant guilty as  charged. Defendant 
appeals from judgments imposing imprisonment. 

Attorney General Edmisten by Associate Attorney Elislza 
H .  Bunting, Jr. for the State. 

C.  Branson Vickory for defendant appellant. 

CLARK, Judge. 

[f] Defendant first assigns error to the denial of his motion 
for  continuance. Defendant contends that  the denial deprived 
him of his right under the Sixth Amendment to the Federal 
Constitution and Article I, Sections 19 and 23 of the State Con- 
stitution to effective counsel for the following reasons: (1) the 
best interests of the defendant would have been served by one 
line of defense in a joint trial and a completely different line 
of defense in a separate trial; and (2) there could have been 
witnesses available who would have testified a t  a trial of de- 
fendant alone, but not at a trial of both defendant and Wilkins, 
in particular Wilkins himself. 

Ordinarily the grant or denial of a motion for continuance 
is within the discretion of the trial court. However, when such 
a motion involves a right guaranteed by the Federal and State 
Constitutions, the question is one of law and not of discretion, 
and the ruling of the trial court on such a motion is reviewable. 
State v. Harris, 290 N.C. 681, 228 S.E. 2d 437 (1976). Implicit 
in the constitutional right a t  issue herein is that an accused and 
his counsel shall have a reasonable time to investigate, prepare, 
and present the defense. Whether there has been a denial of 
due process depends upon the circumstances of each case. State 
v. Vick, 287 N.C. 37, 213 S.E. 2d 335 (1975). 
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The circumstances in the present case reveal no denial of 
defendant's right to effective counsel. Nowhere has defendant 
shown how the  "line of defense" offered a t  the trial which oc- 
curred differed from that  which would have been offered a t  a 
joint trial. It is a non sequitur to say that  defendant was prej- 
udiced by a solitary trial since Wilkins had a defense of entrap- 
ment a t  a joint trial which was not available to defendant. 
Defendant has failed to  explain how the defenses available to 
Wilkins affected in any way the "line of defense'' available to 
defendant. 

Defendant has similarly failed to show that  the denial 
affected the use of witnesses in his defense. The record reveals 
that  the following was all that  occurred relative to  the motion: 

"At the commencement of the trial of GARY LEE MIN- 
SHEW the following motion was made out of the hearing 
of the  jury: 

MR. VICKORY: I make a motion for continuance on 
the grounds that  the state has made a motion to t ry  the 
defendant, MINSHEW with STEVE WILKINS, his codefendant. 
I learned this morning, the 16th day of August, 1976 that 
the State was not going to t ry  WILKINS with MINSHEW 
and I need more time to prepare the case for  MINSHEW to 
be tried by himself. 

COURT : Denied." 

Where the absence of witnesses is the basis for  a motion to 
continue, and where neither the names of the witnesses nor the 
substance of their testimony has been divulged, there is no 
error in the denial of the motion. State v. Smathers, 287 N.C. 
226, 214 S.E. 2d 112 (1975) ; State z.. Stepmy, 280 N.C. 306, 
185 S.E. 2d 844 (1972). 

Since the State made a motion to consolidate the trials of 
defendant and Wilkins, defendant may have expected a joint 
trial. However, any number of circumstances could have oper- 
ated to defeat such expectation, e.g., the death of the codefend- 
ant, a guilty plea by the codefendant, or denial of the motion 
due to  oppositon from the codefendant. It is the duty of the 
defendant to be prepared for trial. We must conclude, in the 
absence of any showing that  the withdrawal of the motion to 
consolidate in any way prejudiced defendant's case and denied = 

him his right to effective counsel, that there was no error in the 



596 COURT O F  APPEALS [33 

Lambeth v. Fowler 

denial of the motion to continue. We find no merit to  this as- 
signment of error. 

Defendant's remaining assignments of error are considered 
abandoned under Rule of Appellate Procedure 28 (b)  (3).  Con- 
t rary  to the statement in defendant's brief, assignments of error 
do not "speak for themselves." The standards set forth in Rule 
28(b) (3) must be followed if the purported error is to be 
considered. 

[2] We note that  the entire charge of the trial judge was 
included in the record on appeal, even though no error was 
assigned to the charge. This is in violation of Rule of Appellate 
Procedure 9 (b) (3)  (vi) .  We also note that  the list of assign- 
ments of error a t  the conclusion of the record includes those 
portions of the record to which the assignments are directed. 
This is not necessary under Rule 10(c).  Counsel will be taxed 
with the unnecessary printing costs. Rule 9 (b) (5) .  

No error. 

Judges MORRIS and PARKER concur. 

LILLIAN B. LAMBETH v. J A N E T  L. FOWLER, SUCCESSOR EXECUTRIX 
OF C. R. LAMBETH, J A N E T  L. FOWLER, INDIVIDUALLY, AND HUS- 
BAND, DONALD S. FOWLER, GERALD LAMBETH, AND WIFE, 
JUANITA B. LAMRETH 

No. 7622SC923 

(Filed 6 July 1977) 

I. Wills 5 64- wife a s  beneficiary - no election required 
The trial court properly concluded t h a t  plaintiff, testator's 

spouse, was not required to  make a n  election where testator referred 
to  all land as  "my property," and his will contained no term requiring 
a n  election. 

2. Wills 9 34- fa rm machinery - life estate given to wife 
Where the testator's will provided t h a t  all of his personal property 

should go to his wife fo r  the term of her natural life or widowhood 
with remainder a t  her death to their "two children, share and share 
alike, except the f a r m  machinery which shall be the sole property of 
Gerald Lambeth in fee," the  plaintiff wife was entitled t o  a life estate 
i n  the fa rm machinery. 
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APPEAL by plaintiff and defendants Gerald Lambeth and 
Juanita B. Lambeth from E n ~ b c e ,  Jzcdge. Judgment entered 9 
June 1976 in Superior Court, DAVIDSON County. Heard in the 
Court of Appeals 8 June 1977. 

This is an action for a declaratory judgment for the pur- 
pose of construing the will of C. R. Lambeth, who died on 12 
July 1975. He was survived by his wife, who is the plaintiff, 
and by two children, who, with their spouses, are  the defend- 
ants. His will was offered for probate on 11 August 1975, and 
plaintiff qualified as  executrix. The following provisions of the 
will are  relevant to  this appeal: 

"ITEM TWO: I will and devise all of my real property 
unto my beloved wife, LILLIAN B. LAMBETH, for the term 
of her natural life or widowhood, with vested remainder 
thereafter unto our two children in the following manner: 

To JANET L. FOWLER and her bodily heirs - 

* * * [Six pieces of property are described.] 

To GERALD LAMBETH and his bodily heirs: 

* * * [Six pieces of property are described.] 

ITEM THREE: I give and bequeath unto my beloved 
wife, Lillian B. Lambeth all of my personal property for  
the term of her natural life or  widowhood to use as  she 
sees fit, with the remainder a t  her death or widowhood 
unto our two children, share and share alike, except the  
f a r m  m a c h i n ~ r y  which shall be the  sole property o f  Gerald 
Lambeth  in fee." (Emphasis added.) 

On 12 January 1976 plaintiff resigned as  executrix and 
filed a notice of election, wherein she elected to take a fee simple 
interest in the three pieces of property described in Item Two 
which she and the testator had owned by the entirety. 

After hearing, the court found that  the testator had "errone- 
ously believed that  he was the sole fee simple owner of all the 
tracts of land specifically described in item two of his will" and 
that  he had not manifested a clear intention to put the plaintiff to 
an  election. The court also concluded that  even if plaintiff had 
been put to an election, she had not so elected by qualifying and 
acting as executrix from 11 August 1975 to 12 January 1976. 
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Plaintiff was declared to be the owner of a fee simple 
interest in the three tracts described in Item Two which she 
and testator had owned by the entirety (two of which would 
have gone to defendant Gerald Lambeth and one to defendant 
Janet Fowler). Plaintiff was also declared to be the owner of 
a determinable life estate in the other nine tracts described in 
Item Two. 

With respect to Item Three, the court declared that the 
exception of the farm machinery applied to the life estate of 
plaintiff as well as to the remainder of defendant Janet Fowler 
and declared that defendant Gerald Lambeth was "the fee simple 
owner of all farm machinery owned by C. R. Lambeth at his 
death." 

Plaintiff and defendants Lambeth appeal. Subsequent to the 
filing of briefs, counsel for defendants Lambeth was allowed to 
withdraw from the appeal. 

Walser, Brinkley, Walser & McGirt by Walter B. Brinkley 
for plaintiff appellant-appellee. 

Wilson & Biesecker by  Joe E. Biesecker for defendant 
appellantsappellees. 

CLARK, Judge. 

The first issue upon appeal is whether plaintiff was re- 
quired by the will to make an election. 

[I] An election is required only if the will discloses that it was 
the testator's manifest purpose to put the beneficiary to an 
election. Banlc v. Barbee, 260 N.C. 106, 131 S.E. 2d 666 (1963). 
"The doctrine of equitable election is in derogation of the prop- 
erty right of the true owner. Hence, the intention to put the 
beneficiary to an election must appear plainly from the terms 
of the will (citations omitted)." Burch v. Sulton, 266 N.C. 333, 
335, 145 S.E. 2d 849, 851 (1966). The doctrine does not apply 
if the testator was under the mistaken belief that he owned the 
property of the beneficiary, which the testator devised or be- 
queathed to another. Breece v. Breece, 270 N.C. 605, 155 S.E. 
2d 65 (1967). Nothing else appearing, factors which belie any 
intent to put a beneficiary to an election include a description 
of the property by the testator as "my property" and an absence 
of an express term requiring election. See Burch v. Sutton, 
supra; Bank v. Barbee, supra; Hoqbeycutt v. Banlc, 242 N.C. 
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734, 89 S.E. 2d 598 (1955). As counsel for plaintiff has pointed 
out in his well-written brief, in the present case testator re- 
ferred to all twelve tracts of land as  "my property" and his will 
contains no term requiring an election. In  these circumstances 
we find no error in the judge's conclusion that  plaintiff was not 
required to  make an  election. 

Because of our disposition of this issue, we need not reach 
the issue of whether plaintiff made an election by qualifying 
and acting as  executrix. 

[2] The remaining issue is whether the exception of the farm 
machinery in Item Three applies to plaintiff's life estate or only 
to the remainder. The cardinal principle in the construction of 
a will is to  give effect, within the limits of the law, to the intent 
of the testator as  i t  appears from the language used in the 
entire instrument. Olive v. Biggs, 276 N.C. 445, 173 S.E. 2d 
301 (1970). In Item Two testator devised to his wife a life 
estate in all the real property he thought he owned. This mani- 
fests an understandable concern for the security and well- 
being of his surviving spouse. It is reasonable to infer that  this 
same concern encompassed all of testator's personal property 
and did not exclude the farm machinery. Moreover, the trial 
court's interpretation runs contrary t o  the grammatical sense 
of the sentence, since i t  would transpose an  exception placed 
a t  the end of the clause creating the remainder back to the 
earlier clause creating the life estate. The court may transpose 
phrases or clauses when the context manifestly so requires in 
order to ascertain and effect the intent of the testator. Entivistb 
v. Covington, 250 N.C. 315, 108 S.E. 2d 603 (1959). However, 
this will not be done where the context does not require. Jernigan 
v. Lee, 279 N.C. 341, 182 S.E. 2d 351 (1971). The rule that  a 
will must be construed from its  four corners or contextually 
does not require courts to give a strained construction contrary 
to the grammatical sense of the words. Ward v. Bla,ck, 229 N.C. 
221, 49 S.E. 2d 413 (1948). To deprive this plaintiff of a life 
estate in the farm machinery would be contrary to the gram- 
matical sense of the sentence as  well a s  to the intention and 
primary concern of the testator. We conclude that  plaintiff is 
entitled to a life estate in the farm machinery, and the judgment 
is so modified. 

As modified the judgment is 
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Affirmed. 

Judges MORRIS and PARKER concur. 

STATE OF NORTH CAROLINA v. DONALD DAILEY 

No. 763SC1007 

(Filed 6 July 1977) 

Searches and Seizures 3- search warrant - sufficiency of underlying 
affidavit 

Facts stated in an affidavit supported the magistrate's finding of 
probable cause that marijuana was in defendant's apartment where 
those facts tended to show that officers had a named house and a 
named individual under surveillance; a t  the time the affidavit was 
made, the individual was under military charges for two separate 
offenses of selling controlled substances; the individual who was un- 
der surveillance went into the house which was under surveillance, 
came out with a paper bag, and entered defendant's apartment with 
the bag; the individual returned to the house and came out with a 
suitcase; the individual was stopped and searched; the suitcase was 
full of marijuana; and the house was searched and revealed a large 
quantity of marijuana. 

APPEAL by defendant from Martin (Harry), Judge. Judg- 
ment entered 22 July 1976 in Superior Court, CRAVEN County. 
Heard in the Court of Appeals 5 May 1977. 

On 7 February 1976 officers of the Havelock Police Depart- 
ment, acting pursuant to a search warrant obtained that day, 
searched defendant's apartment and seized a large quantity of 
marijuana. As a result, defendant was indicted for felonious 
possession of more than one ounce of marijuana. Prior to ar- 
raignment, defendant moved to suppress the evidence obtained 
as result of the search. The motion was denied. Defendant 
then pled guilty and, from judgment imposing a prison sen- 
tence, appealed. 

Attorney General Edmisten b y  Assistant Attorney General 
Claude W .  Harris for the State. 

Beaman, Kellurn, Mills & Kafer P.A. by Norman B. Kellum, 
Jr., for defendmt appellant. 
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PARKER, Judge. 

The sole question presented is whether the court erred in 
denying defendant's motion to  suppress the evidence obtained 
by the search of his premises made pursuant to  a search war- 
rant. Appellate review of this question is authorized by G.S. 
15A-979 (b) . 

Defendant contends that  the affidavit on which the war- 
rant  was issued is insufficient to  support the magistrate's find- 
ing of probable cause. We do not agree. 

The affidavit was made by Sergeant C. R. King of the 
Havelock Police Department and was sworn to  on 7 February 
1976. The affidavit named the property sought, marijuana, and 
described with particularity the premises to  be searched, Apart- 
ment number 1, 607 East Main Street, Havelock, N. C., rented 
in the name of Donald Dailey. To establish probable cause for 
issuance of the warrant, Sergeant King swore to  the following 
facts : 

"After receiving information from several confidential 
sources known to be reliable survelliance (sic) was estab- 
lished by both this department and the Criminal Investiga- 
tion Department of the Provost Marshall's Office of USMC, 
Cherry Point, North Carolina. The residence located a t  44 
Poplar Drive in the Slocum Housing area. Additionally sur- 
villeance (sic) had been conducted on the personal move- 
ments of one Orville Roland McCorn, black male, who is 
presently under military charges for two separate offenses 
of selling controlled substances. On this date, 2-7-76, sub- 
ject McCorn was seen to enter the residence a t  44 Poplar 
Drive and leave with a large brown bag. Subject McCorn 
delivered this bag to Apartment 1, 607 East  Main Street, 
Havelock, North Carolina. Subject McCorn then proceeded 
back to  44 Poplar Drive and again left with a large suitcase. 
Subject was stopped and apprehended by CID agents on a 
military charge stemming from a previous sell of mari- 
juana. Since subject vehicle was stopped in government 
housing military authorization was obtained for a search 
which resulted in confiscation of approximately 5 pounds 
of marijuana. Military authorization was then obtained for  
a search by CID agents of the quarters a t  44 Poplar Drive. 
Results of this search was the confiscation of a large quan- 
ity of marijuana. CID agents who were survelling (sic) the 
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movement of McCorn attest to the fact that  the large bag 
brought from 44 Poplar Drive was the same bag which 
was taken into Apartment 1, 607 East Main Street, Have- 
lock, North Carolina." 

Probable cause, a s  that  expression is used in the Fourth 
Amendment and in our statutes, G.S. 158-244 and 245, "means 
a reasonable ground to believe that the proposed search will 
reveal the presence upon the premises to be searched of the 
objects sought and that those objects will aid in the apprehen- 
sion or conviction of the offender." State v. Campbell, 282 N.C. 
125, 128-29, 191 S.E. 2d 752, 755 (1972). Probable cause does 
not deal in certainties but deals rather in probabilities "which 
are  factual and practical considerations of everyday life upon 
which reasonable and prudent men may act." State v. Spillars, 
280 N.C. 341, 350, 185 S.E. 2d 881, 887 (1972). Moreover, a 
valid search warrant may be issued on the basis of a n  affidavit 
setting forth information which may not be competent a s  evi- 
dence in a criminal trial. State v. Vestal, 278 N.C. 561, 180 S.E. 
2d 755 (1971). Thus, "[tlhe affidavit may be based on hearsay 
information and need not reflect the direct personal observations 
of the affiant; but the affidavit in such case must contain some 
of the underlying circumstances from which the affiant's in- 
former concluded that  the articles sought were where the 
informer claimed they were, and some of the underlying cir- 
cumstances from which the affiant concluded that  the informer, 
whose identity need not be disclosed, was credible and his in- 
formation reliable." State v. Campbell, supra a t  129. In this 
connection, the police officer making the affidavit may do so in 
reliance upon information reported to him by other officers 
in the performance of their duties. Uf~ited States v. T7entresca, 
380 U.S. 102, 1 3  L.Ed. 2d 684, 85 S.Ct. 741 (1965) ; State v. 
Harvey, 281 N.C. 1, 187 S.E. 2d 706 (1972) ; State v. Vestal, 
supra; State v. Banks, 250 N.C. 728, 110 S.E. 2d 322 (1959). 

Testing the affidavit in the present case by these well es- 
tablished principles, and interpreting i t  in a "commonsense and 
realistic fashion" as  we are enjoined to do in United States 
u. Ventresca, supra, we find i t  sets forth the following facts: 
Officers of the Havelock Police Department and of the Criminal 
Investigation Department of the Provost Marshall's Office of 
the United States Marine Corps a t  Cherry Point placed a resi- 
dence a t  44 Poplar Drive under surveillance. They also placed 
under surveillance a man named McCorn, who, a t  the time the 
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affidavit was made, was under military charges for two separate 
offenses of selling controlled substances. On 7 February 1976, 
the same date the affidavit was sworn to and the warrant was 
issued, McCorn was seen to enter the residence at 44 Poplar 
Drive and leave with a large brown bag, which he delivered to 
defendant's apartment. McCorn then returned to 44 Poplar 
Drive and again leEt with a large suitcase. He was then stopped 
and arrested by the military officers on charges resulting from 
the previous sales of marijuana. Search by the military officers 
of McCorn's vehicle and of the residence a t  44 Poplar Drive 
resulted in the finding of a large quantity of marijuana both 
in the vehicle and a t  the residence. 

In our opinion reasonable men, knowing these facts, would 
find it highly probable that the large brown bag, which McCorn 
was seen to carry from 44 Poplar Drive into defendant's apart- 
ment, contained marijuana. These facts supplied reasonable 
cause to believe that a search of defendant's apartment, made on 
the same day the bag was delivered into it, would reveal the 
presence in the apartment of marijuana. Accordingly, we hold 
that the facts stated in the affidavit support the magistrate's 
finding of probable cause. See S t a t e  v. Spencer,  281 N.C. 121, 
187 S.E. 2d 779 (1972) ; see also S ta te  v. Oldfield, 29 N.C. App. 
131, 223 S.E. 2d 573 (1976). 

Defendant's motion to suppress the evidence was properly 
denied. The judgment appealed from is 

Affirmed. 

Judges BRITT and MARTIN concur. 
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FIRST UNION NATIONAL BANK O F  NORTH CAROLINA, A NATIONAL 
BANK v. TECTAMAR, INC., A NORTH CAROLINA CORPORATION; 
GEORGE E. BECKER, JOY D. BECKER, EWALD L. MERTENS, 
BERTHA H. MERTENS, CLYDE T. GASPERSON, FAYE W. GAS- 
PERSON, HAROLD L. COGDILL, FRANK MACHESKY AND 
JACKIE MACHESKY 

No. 7628SC898 

(Filed 6 July 1977) 

1. Uniform Commercial Code § 78- sale of collateral - inadequate price 
Testimony tha t  the price paid by the purchaser of collateral was 

inadequate was insufficient to  raise a genuine issue of fact  a s  to  
whether a foreclosure sale of the collateral was commercially un- 
reasonable. G.S. 25-9-507 (2). 

2. Uniform Commercial Code $3 78- sale of collateral - application of 
proceeds - senior liens 

A creditor violated G.S. 25-9-504(1) and (2)  by paying off senior 
liens out of the proceeds of the sale of collateral, and evidence of such 
violation raised a genuine issue of fact  as  t o  the amount the creditor 
is  entitled to recover on a deficiency judgment Prom guarantors of 
the  note secured by the collateral. 

APPEAL by defendants, Tectamar, Inc., George E. Becker, 
Joy D. Becker, Clyde T. Gasperson, Faye W. Gasperson, and 
Harold L. Cogdill, from Mart& ( H a m y ) ,  Judge. Judgment en- 
tered 3 June 1976 in Superior Court, BUNCOMBE County. Heard 
in the Court of Appeals 11 May 1977. 

Plaintiff brought this action to collect on a note from de- 
fendant Tectamar; to enforce a security agreement securing the 
note; and to enforce the  individual defendants' agreement to 
guarantee payment of the note. On 29 January 1976 the parties 
agreed to a consent order providing that  Tectamar had executed 
a note and security agreement to plaintiff; that  Tectamar had 
defaulted and was indebted to plaintiff for $45,795.75; that  
plaintiff was entitled to repossess and sell the collateral; and 
that  plaintiff was entitled to recover $45,795.75, with interest, 
from Tectamar. In their answer the individual defendants ad- 
mitted that  they had guaranteed Tectamar's note. 

Plaintiff moved for summary judgment against the indi- 
vidual defendants, and in support of its motion i t  submitted an 
affidavit of its assistant vice president, David Kissmann. Kiss- 
mann stated that on 20 February 1976 he conducted a private sale 
of the collateral. Before the sale he published a notice of sale in 
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a newspaper and contacted numerous persons and firms who he 
thought might be interested in buying the collateral. Peco, Inc. 
bought the collateral (which consisted of machinery of various 
types) in bulk for $29,500. Of this sum, $1,418 was used for  
expenses plaintiff had incurred insuring and storing the col- 
lateral. $5,571.95 was paid to the Northwestern Bank in full 
satisfaction of a lien on part of the collateral, which was prior 
to plaintiff's lien. $2,200 was paid to the Bank of Asheville in 
settlement of its claim to  a prior lien on part  of the collateral, 
pursuant to a settlement agreement. The remaining $20,310.05 
was credited on Tectamar's indebtedness to plaintiff, reducing 
the indebtedness to  $27,333.18. Kissmann stated that  copies of the 
notice of sale, and of plaintiff's agreements with the North- 
western Bank and the Bank of Asheville, were attached to his 
affidavit. 

A t  the hearing on plaintiff's motion, defense counsel stated 
that  the notice of sale and settlement agreements were not at- 
tached to his copy of Kissmann's affidavit and the court noted 
that  these items were also not attached to the original affidavit 
in the court files. Defense counsel objected to consideration of 
Kissmann's affidavit and to the consideration of plaintiff's mo- 
tion for summary judgment but the objection was overruled. 
Plaintiff's attorney then submitted copies of the notice of sale 
and settlement agreements. The notice of sale was accompanied 
by an affidavit of A. Gaston Dalton, who stated that  i t  had 
appeared in the Asheville Citizen-Times on 11 and 18 February 
1976. 

In opposition to  plaintiff's motion for summary judgment 
defendants offered the oral testimony of defendant George 
Becker, who stated that  he was formerly the president of Tecta- 
mar. He cooperated with plaintiff in searching for buyers for 
the collateral until he found that  further cooperation would 
jeopardize his position with his present employer. In his opin- 
ion "the absolute minimum that could be obtained for said as- 
sets [the collateral] on a quick sale was $45,000.00; and, said 
assets had been appraised in May of 1975 a t  $88,000 plus." He 
also stated that  collateral should have been sold individually 
rather than in bulk. He had received firm offers for particular 
items of the collateral. Some of the people who made these offers 
called plaintiff and later told George Becker "that they were 
handled rudely by" plaintiff. 
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In rebuttal, plaintiff offered the testimony of David Kiss- 
mann, who stated that Becker had told him several times that 
the collateral was worth $25,000 to $30,000. Plaintiff accepted 
bids for the collateral on both a lump-sum and a piecemeal basis, 
and the total of all the piecemeal bids was substantially less 
than Peco's bid of $29,500. On cross-examination Kissmann stated 
that the notice of sale was in the newspaper "for a period of 
approximately 17 days." Plaintiff paid off the Northwestern 
Bank's lien on the collateral because Kissmann believed that the 
UCC required this. It settled the Bank of Asheville's claim, 
rather than paying the lien in full, because there was some doubt 
as  to the validity of that bank's financing statement. 

From judgment granting summary judgment for plaintiff, 
defendants appealed. 

McGuire, Wood, Erwin & Crow, hy Charles R. Worley, for 
the phintiff. 

Long, McClure & Dodd, by Jeff P. Hunt, for the defendants. 

MARTIN, Judge. 

[I] Defendants contend that testimony of the price paid by 
Peco for the collateral was inadequate and raises a genuine issue 
of fact as to whether the foreclosure sale was commercially un- 
reasonable. We disagree. Defendant offered no testimony that 
the sale was commercially unreasonable in any other way. G.S. 
25-9-507 (2) provides : 

"The fact that a better price could have been obtained by a 
sale . . . in a different method from that selected by the 
secured party is not of itself sufficient to establish that 
the sale was not made in a commercially reasonable 
manner." 

[2] Defendants' contention that the plaintiff conducted the 
foreclosure sale improperly has merit. Plaintiff's own testimony 
and affidavits show that i t  has violated G.S. 25-9-504(1) and 
(2) by paying off senior liens out of the proceeds of the sale. 
This was not a reasonable expense of sale. Plaintiff's violation of 
G.S. 25-9-504(1) and (2) in failing to apply the proceeds of 
the sale to the satisfaction of Tectamar's indebtedness, upon 
which defendants were guarantors, raises a genuine issue of 
fact as to the amount plaintiff is entitled to recover on a defi- 
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ciency judgment. See Credit Co. v. Concrete Co., 31 N.C. App. 
450, 229 S.E. 2d 814 (1976) ; see Hodges v. Nolaton, 29 N.C. App. 
193, 223 S.E. 2d 848 (1976). 

We hold that summary judgment was improperly entered. 

Reversed. 

Chief Judge BROCK and Judge HEDRICK concur. 

STATE OF NORTH CAROLINA v. PAUL EDWARD BELL 

No. 764SC1017 

(Filed 6 July 1977) 

1. Narcotics 5 3- demonstration of cutting and mixing heroin - relevancy 
of evidence 

In  a prosecution for  possession of heroin and for  manufacture 
of heroin, the t r ia l  court did not e r r  in  allowing a narcotics agent's 
testimony and demonstration regarding the process of cutting, bagging 
and mixing heroin where there was evidence linking defendant to  cut- 
ting, bagging and mixing equipment found in the motel room in which 
defendant was arrested; moreover, the agent's demonstration and 
testimony was important to help the jury better understand the manu- 
facturing charge against defendant, and it  was helpful in illustrating 
t o  the jury how the items found in the motel room could have been 
used t o  package heroin. 

2. Narcotics 3 3- value of heroin - evidence not prejudicial 
Defendant was not prejudiced by the testimony of a narcotics 

agent concerning the value of a bindle of heroin the size of one he 
folded in court while testifying, since G.S. 90-95 makes it unlawful 
t o  possess any amount of heroin regardless of value. 

3. Narcotics 5 4- possession and manufacture of heroin - sufficiency of 
evidence 

In  a prosecution for  possession of heroin and for  manufacture of 
heroin, evidence was sufficient to be submitted to the jury where i t  
tended to show tha t  defendant was present in a motel room a t  the 
time officers arrived to conduct a search; defendant's fingerprints 
were found on tinfoil packets containing heroin; his name was on a 
prescription bottle which was found in a carrying case containing tin- 
foil, plastic bags, measuring spoons, a sifter, and a razor blade box 
cutter, all  of which are  used in the cutting and packaging of heroin; 
and defendant was the one who paid for  the motel room. 
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APPEAL by defendant from Rouse, Judge. Judgment entered 
16 July 1976 in Superior Court, ONSLOW County. Heard in the 
Court of Appeals 5 May 1977. 

The defendant was indicted for possession with intent to 
manufacture, sell, and deliver heroin, a Schedule I controlled 
substance, and for manufacture of heroin. He entered a plea of 
not guilty to both charges. 

The State offered evidence which tended to show the fol- 
lowing: On the night of 30 April 1976 a t  9:50 p.m., Officer 
Paul Buchanan, a narcotics agent with the City of Jacksonville, 
went to room number 214 of a local motel along with another 
officer for  the purpose of executing a search warrant. Upon 
their arrival a t  the motel room, the officers found the defendant 
and a woman by the name of Angela Millander occupying the 
room. A search was then made pursuant to the warrant and 
three plastic bags containing tinfoil packets of white powder 
were found under the carpet in two different places. Also found 
in the motel room was a black carrying case containing tinfoil, 
a box of plastic bags, a box cutter with a razor blade, a sifter, 
three measuring spoons, and a small medicine bottle with the 
defendant's name on the prescription label. Further evidence 
by the State tended to show that the sifter, spoons, and tinfoil 
a re  used in cutting and packaging heroin for  sale. The defend- 
ant  was later fingerprinted and an  SBI agent testified that  
his prints matched those prints lifted earlier from the tinfoil 
packets. An analysis revealed that the powder taken from 
the tinfoil packets was heroin and quinine. The State's evidence 
also tended to show that the defendant had paid for the motel 
room numbered 214. 

The defendant did not testify. He did, however, present evi- 
dence tending to show that  the motel room was registered in 
the name of Wanda Williams. He and Angela Millander had 
only been in the motel room for a short while when the police 
arrived and searched. 

The jury returned a guilty verdict on both charges and 
the defendant was sentenced to concurrent terms of nine to ten 
years each. Defendant appeaIed. 

Attorney Gejzeral Edmisten, by Associate Attomey William 
H. Boone, for the State. 

Lowis Jordan, for the defendant. 
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MARTIN, Judge. 

[I] The defendant brings forth twenty-nine assignments of 
error which he presents as  nine arguments for  our considera- 
tion. Both of defendant's first two arguments pertain to 
the admission of narcotics agent Buchanan's testimony and dem- 
onstration regarding the process of cutting, bagging, and mix- 
ing heroin. Defendant contends that the trial court erred in 
admitting this evidence since there was no evidence adduced a t  
trial to show that the defendant cut, bagged, or mixed the heroin 
in question. We disagree. 

During his search of the motel room in which the defend- 
ant  was arrested, Buchanan found plastic bags containing tin- 
foil packets of white powder. He also found a black bag which 
contained tinfoil, a box of plastic bags, a box cutter with a 
razor blade, a sifter, three spoons, and a prescription bottle. 
Contrary to the defendant's contention, there was evidence link- 
ing the defendant to the items found in the motel room. For  
example, the prescription bottle found among the other items in 
the black bag had the defendant's name on it and the defend- 
ant's latent fingerprints were removed from the tinfoil packets 
which were later found to contain heroin. 

There is an additional reason why the court did not e r r  in 
admitting Buchanan's testimony. The defendant was tried, 
among other things, fo r  the manufacture of heroin. G.S. 90-87 
(15) defines the term "manufacture" to include the packaging 
or repackaging of a controlled substance or the labeling or re- 
labeling of its container. Buchanan's demonstration and testi- 
mony concerning the process of cutting, bagging, and mixing 
heroin was important to help the jury better understand the 
charges against the defendant and i t  was helpful in illustrating 
to the jury how the items contained in the black carrying case 
could have been used to package heroin. See State v. Covington, 
22 N.C. App. 250, 206 S.E. 2d 361 (1974). Defendant's f irst  
and second arguments are therefore overruled. 

[2] By defendant's third argument, he contends the trial court 
erred in its admission of testimony by Agent Buchanan as to 
the value of a bindle of heroin the size of one he folded in 
court while testifying. The defendant contends that this evi- 
dence is inadmissible since there had been no other evidence of 
value of the heroin taken from the motel room. We disagree. 
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The defendant was not prejudiced by this testimony since 
G.S. 90-95 makes it unlawful to possess any amount of heroin 
regardless of value. See State v. Thomas, 20 N.C. App. 255, 201 
S.E. 2d 201 (1973). This argument is overruled. 

In his next argument, defendant contends that the court 
erred in its denial of his motion for judgment as of nonsuit as 
to each charge. We disagree. 

[3] The defendant argues that the motion for judgment as 
of nonsuit should have been granted because the State failed to 
establish a sufficient nexus between the defendant and the 
manufacture of the heroin. He specifically points to the fact that 
no fingerprints were found on the items supposedly used to 
manufacture the heroin and there was no evidence as to when 
the heroin was manufactured or who manufactured it. In mak- 
ing this argument, the defendant points to State v. Baxter, 21 
N.C. App. 81, 203 S.E. 2d 93 (1974), reversed on other grounds 
in State v. Baxter, 285 N.C. 735, 208 S.E. 2d 696 (1974). Baxter 
is distinguishable, however, because there the defendant was 
not a t  home a t  the time of the search and had not been a t  
home in over a week. In the instant case, the State's evidence 
tends to show that the defendant was present in the room a t  
the time the officers arrived to conduct the search; that his fin- 
gerprints were found on the tinfoil packets containing heroin; 
that his name was on a prescription bottle which was found in 
a carrying case containing tinfoil, plastic hags, measuring 
spoons, a sifter, and a razor blade box cutter, all of which are 
used in the cutting and packaging of heroin; and that he was 
the one who paid for the motel room. Viewing this and all other 
evidence in the light most favorable to the State, as we are 
required to do, we hold that the trial court properly denied 
defendant's motion for nonsuit as  to each charge. State v. 
Edwards, 286 N.C. 140, 209 S.E. 2d 789 (1974). 

We have reviewed defendant's remaining arguments and 
find them to be without merit. 

Defendant received a fair trial free from prejudicial error. 

No error. 

Judges BRITT and PARKER concur. 
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STATE O F  NORTH CAROLINA v. GORDON ROWE 

No. 778SC24 

(Filed 6 July 1977) 

1. Constitutional Law § 66; Criminal Law 9 98.3-unruly defendant- 
removal from courtroom - no prejudice 

Defendant was not prejudiced by his removal from the courtroom 
and continuation of the trial in his absence where defendant violently 
threw counsel's table upside down, shouted obscenities a t  the judge 
and continued shouting af ter  he  was physically restrained by officers 
and dragged to a corner of the courtroom so t h a t  the t r ia l  judge had 
no opportunity to warn defendant before removing him that  he would 
be removed if he persisted in his disruptive conduct. 

2. Criminal Law 8 7-sale of heroin t o  undercover agent-no entrap- 
ment a s  matter of law 

I n  a prosecution for  felonious possession and sale of heroin, the 
evidence did not reveal entrapment a s  a matter of law, since a n  under- 
cover agent's asking of defendant to  sell drugs t o  her or telling him 
she was interested in  buying some drugs did not constitute a n  induce- 
ment to  defendant to commit a crime he did not otherwise contem- 
plate committing. 

APPEAL by defendant from Tillery,  Judge. Judgments en- 
tered 20 August 1976 in Superior Court, WAYNE County. Heard 
in the Court of Appeals 31 May 1977. 

Defendant was tried upon four bills of indictment: (1) 
Felonious sale or delivery of heroin on 6 May 1976 in case No. 
76CR6085; (2) Felonious possession of heroin on 6 May 1976 
with intent to sell o r  deliver in case No. 76CR6085A ; (3)  Felo- 
nious possession of heroin on 8 May 1976 with intent to sell o r  
deliver in case No. 76CR6257; and (4) Felonious sale or deliv- 
ery of heroin on 8 May 1976 in case No. 76CR6257A. 

Defendant was found not guilty of the two charges of 
felonious possession of heroin with intent to sell or deliver 
(Nos. 76CR6085A and 76CR6257). The jury found defendant 
guilty of the two charges of felonious delivery of heroin (Nos. 
76CRf3085 and 76CR6257A). Judgments of imprisonment for  
consecutive terms of six years were entered. 

At torney  Generul Edmis ten ,  b y  Associate A t torney  James 
L. S t m r t ,  for t h e  S ta te .  

Smith, E v e r e t t  & Womble,  b y  James D. Womble ,  Jr., for 
t h e  defendant .  
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BROCK, Chief Judge. 

At  the conclusion of a voir dire hearing on defendant's 
motion to suppress evidence of defendant's inculpatory state- 
ment to an  officer, the trial judge made findings of fact, con- 
cluded that  the evidence was admissible, and denied the motion 
to suppress. As the trial judge was making his final ruling on 
the motion to suppress the defendant stood up, grabbed defense 
counsel's table and threw i t  completely upside down on the floor. 
At  the same time defendant was shouting a t  the judge, "you 
sons-of-bitches ain't changed in 200 years." He shouted a t  the 
judge, "you ain't shit." The defendant was forcibly restrained 
by officers and was carried to a corner of the courtroom where 
he continued to shout. He was thereafter handcuffed by the 
officers and carried from the courtroom. 

The trial judge then entered findings of fact concerning 
defendant's conduct and concluded that the trial could not be 
conducted in a proper atmosphere with defendant in the court- 
room in his present state of mind and ordered that  the trial 
should proceed with defendant absent until such time as the 
court has determiped that  i t  is both proper and safe that  de- 
fendant be allowed to return to  the courtroom. The trial judge 
directed defense counsel to apprise the defendant in jail of the 
events taken place in the trial. 

During defendant's absence the State's three final witnesses 
testified. One testified to the statement made by defendant. 
This was the statement which was the subject of the voir dire 
hearing during which defendant disrupted the proceedings. The 
testimony was: "He stated that  he did not sell any heroin to 
Miss Melvin [the undercover agent] ; that  he only set the buys 
up." The second witness testified that  he arrested defendant 
pursuant to  a warrant and that  defendant said: "Mr. Surratt  
[the arresting officer], man, I ain't sold no heroin to nobody." 
The third witness was the chemist who analyzed the white pow- 
der and determined that  i t  was nine percent heroin. Thereafter 
the State rested its case. 

Upon inquiry of the  defendant by the courtroom deputy, 
the defendant gave assurances to the judge that he would con- 
duct himself in a proper manner in the courtroom. Thereafter 
the judge directed that  defendant be returned to the courtroom 
for the remainder of the trial. 
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[I] Defendant argues that  the trial judge denied defendant's 
constitutional right to confront the witnesses against him during 
the time that  the trial proceeded after  he was expelled from the 
courtroom and until he was allowed to  return to the courtroom. 
We a re  not impressed with this argument. 

The trial judge in this case chose one of the constitutionally 
permissible methods of dealing with a disruptive defendant a s  
outlined in Illinois v. Allen, 397 U.S. 337, 25 L.Ed. 2d 353, 90 
S.Ct. 1057 (1970), e.g. ,  "take him out of the courtroom until 
he  promises to conduct himself properly." Even so, defendant 
argues that  there was a fatal defect in the procedure followed 
in this case in that  the trial judge did not warn him before 
removing him that he would be removed if he persisted in his 
disruptive conduct. Ordinarily the trial judge should give a 
defendant an  opportunity to correct his conduct before removal 
from the courtroom. Obviously, however, that  can only be done 
if the defendant gives the trial judge a reasonable opportunity. 
In  this case the defendant was continuously disruptive from 
the time he  first became disruptive. He violently threw counsel's 
table upside down, shouted obscenities a t  the judge, and con- 
tinued shouting after  he was physically restrained by officers 
and dragged to a corner of the courtroom. There was nothing 
left for  the judge to  do except direct that  defendant be taken 
to  jail where he could have an opportunity to calm himself. The 
trial judge is not required to lower himself to the status of such 
a disruptive, violent, and boisterous defendant, and our judges 
are not required to engage in a shouting contest in order to warn 
a defendant that  he will be removed from the courtroom if he 
does not desist. By his conduct defendant deliberately waived 
and forfeited his right to confront the witnesses against him 
during the interval until he could calm down. In a very short 
time, af ter  defendant's assurances that  he would conduct him- 
self properly, the trial judge permitted defendant to return to  
the courtroom for the remainder of the trial. We find no abuse 
of discretion and no prejudicial error in the removal of defend- 
an t  from the courtroom or in continuing the trial during his 
absence under the circumstances disclosed by this record. 

121 The trial judge submitted to the jury defendant's conten- 
tion of entrapment. Defendant argues that  the trial judge should 
have found entrapment as  a matter of law and should have 
dismissed the charges against him. We disagree. 
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The evidence in this case presents no more than the ordi- 
nary undercover operation. The undercover agent worked her- 
self into the drug traffic society and purchased drugs from the 
defendant. She merely set a t rap  to  catch defendant in the 
execution of a crime of his own conception. Merely asking de- 
fendant to  sell drugs to  her or  telling him she was interested 
in buying some drugs did not constitute an inducement to de- 
fendant to commit a crime he did not otherwise contemplate 
committing. See State v. Stanley, 288 N.C. 19, 215 S.E. 2d 589 
(1975) ; State v. Bnmette,  242 N.C. 164, 87 S.E. 2d 191 (1955) ; 
State v. Keen, 25 N.C. App. 567, 214 S.E. 2d 242 (1975) ; State 
v. Hendrix, 19 N.C. App. 99, 197 S.E. 2d 892 (1973). 

No error. 

Judges HEDRICK and MARTIN concur. 

STATE O F  NORTH CAROLINA v. EDWARD E A R L  WASHINGTON 
AND BENJAMIN F. WIGGINS 

No. 778SC25 

(Filed 6 July 1977) 

1. Narcotics § 4- driver and passenger of vehicle- possession of drugs 
- sufficiency of evidence 

Evidence was sufficient to be submitted to  the jury in a prosecu- 
tion for  possession of heroin where i t  tended to show t h a t  one defend- 
a n t  was the owner and operator of a vehicle in which controlled 
substances and narcotic paraphernalia were found, and the other 
defendant, who was a passenger in the car, was in such close proximity 
t o  a bottle cap containing heroin residue, needles and syringes tha t  
the  items could have easily been seen by him. 

2. Narcotics § 4.5- passenger in vehicle - proximity to  drugs - instruc- 
tion on possession erroneous 

In  a prosecution for  possession of heroin, the t r ia l  court's in- 
struction with respect to  an automobile passenger that  "if you find be- 
yond a reasonable doubt that  heroin was found in close proximity, physi- 
cal proximity to  the defendant . . . , you may infer t h a t  the defendant 
had . . . both the power and the intent to control its disposition or use" 
was overbroad and erroneous, since, to  infer power and intent to control 
a substance to a mere passenger in  a vehicle, the jury must rely on 
circumstances in  addition to defendant's mere "close physical prox- 
imity to the drugs." 
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APPEAL by defendants from Tillery, Judge. Judgments en- 
tered 14 October 1976 in Superior Court, LENOIR County. Heard 
in the Court of Appeals 31 May 1977. 

Defendants were tried for possession of heroin. 

The State's evidence tended to show the following: On 5 
July 1976, during the early morning hours, Kinston law en- 
forcement officers positioned themselves a t  the intersection of 
Highways 258 North and 70 West, and waited for the appear- 
ance of a 1965 Buick convertible, having the license number 
NPR-128. The officers had been informed that the occupants 
of the vehicle would have heroin in their possession when they 
reentered the City of Kinston. They first observed the vehicle 
around 12:40 a.m. The officers began following the vehicle into 
the City of Kinston. The officers stopped the vehicle after fol- 
lowing i t  for approximately a mile. 

The driver and owner of the vehicle was defendant Wash- 
ington. He was placed under arrest for possession of heroin. 
Defendant Wiggins was seated in the front passenger seat of the 
car. Both defendants were advised of the Miranda rights. 

The search officer observed on the passenger side of the 
vehicle between the seat and the door, some needles, syringes, 
and one bottle cap cooker wrapped in tinfoil. The charred bottle 
cap contained a crystal-like residue which was later determined 
to be heroin. In the console, located between the bucket seats, 
the officer found a Kool cigarette pack in which there was a 
packet of heroin and lactose. On the backseat, the officer found 
a black tape case which held another set of needles and syringes 
wrapped in yellow tissue paper and a plastic bag containing 
14.3 grams of marijuana. A package of cigarette rolling papers 
in a plastic box was also found in the car. 

Both defendants testified. Their evidence tends to show the 
following : 

On the evening of 4 July 1976, defendants closed the Fast  
Fare, where they were employed, about 10:30 p.m. because 
they had run out of change. They took Washington's car and 
drove i t  to a nearby service station where they obtained a small 
amount of change from the attendant and where they had to 
wait a few minutes because the water pump was not function- 
ing properly. After the car had cooled off, they put water into 
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the radiator and then proceeded towards La Grange. A mile o r  
two down the road, the engine ran hot again and they had to  
pull over and wait for i t  to cool off. After i t  had cooled, they put 
more water in the radiator and drove away from Kinston until 
they made a U-turn a t  the Amoco Station and started back 
to Kinston. They were stopped by the police as they drove back 
to  Kinston. 

Neither of the defendants denied that  the incriminating 
items were found in the vehicle, but Washington testified that  
the items must have been planted on his vehicle by some of the 
"junkies" with whom he was having trouble for stealing. He had 
trouble with this group on the day before his arrest. Both 
defendants denied any knowledge of the presence of the con- 
trolled substances before they were arrested. 

From verdicts of guilty and judgments sentencing defend- 
ants to terms of imprisonment, defendants appealed. 

At torney  General Edmis ter~ ,  b y  Special Deputy A t t o r ~ e y  
General Robert P. Gmber ,  f o ~  the State.  

Leland M. Heath, Jr., for  defendant  Washington and Gcr- 
rams and Spence, P.A., by  William D. Spence, for  defendant 
Wiggins.  

VAUGHN, Judge. 

One of the questions presented is whether the evidence was 
sufficient to withstand defendants' motions for nonsuit. As to 
both defendants we hold that there was sufficient evidence to 
require the  submission of the case to  the jury. 

Upon a motion for judgment as  of nonsuit, the evidence 
must be considered in the light most favorable to the State and 
every reasonable inference arising therefrom must be given to 
the State. Any evidence of the defendant which is favorable to 
the State is considered, but his evidence that  is in conflict with 
that  of the State is not considered upon such motion. State v. 
Price, 280 N.C. 154, 184 S.E. 2d 866. When all of the evidence 
is so considered, the State must have set forth substantial evi- 
dence to support a finding both that the offense charged has 
been committed and that  the defendants committed it. State v. 
Poole, 285 N.C. 108, 203 S.E. 2d 786. 
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[I] With respect to Washington, evidence that  he was the 
owner and operator of the vehicle in which the controlled sub- 
stances and the narcotic paraphernalia were found is sufficient 
to require submission of his case to the jury. State v. Harvey, 
281 N.C. 1, 187 S.E. 2d 706. As to defendant Wiggins, there 
was evidence that placed the bottle cap containing heroin resi- 
due, needles and syringes in such a position that  they could have 
easily been seen by him. This and all of the other circumstances 
of the case would permit the jury to conclude that  defendant 
had both the power and intent to control the contraband. 

[2] Defendant Washington's exception in the judge's charge is 
without merit. 

Defendant Wiggins assigns as error the following instruc- 
tion : 

"With respect to the defendant Wiggins I charge you 
that  if you find beyond a reasonable doubt that heroin was 
found in close proximity, physical proximity to the defend- 
an t  Wiggins, you may infer that the defendant had either by 
himself or together with others both the power and the 
intent to control its disposition or  use. 

However, a s  to each defendant you are not compelled to 
make this inference. (You may consider this evidence to- 
gether with all the other evidence in the case in determining 
whether the State has proved beyond a reasonable doubt 
that  either defendant had either by himself or together with 
others both the power and the intent to control the disposi- 
tion and use of that  substance.)" 

In State v. Weems, 31 N.C. App. 569, 230 S.E. 2d 193, 
Judge Parker speaking for this Court stated: 

"Necessarily, power and intent to control the contraband 
material can exist only when one is aware of its presence. 
Therefore, evidence which places an accused within close 
juxtaposition to a narcotic drug under circumstances giving 
rise to a reasonable inference that he knew of its presence 
may be sufficient to justify the jury in concluding that i t  
was in his possession. 'However, mere proximity to persons 
o r  locations with drugs about them is usually insufficient, 
in the absence of other incriminating circumstances, to con- 
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vict for possession.' Annot., 91 A.L.R. 2d 810, 811 (1963). 
Consistent with this view, a number of courts have recog- 
nized the principle that 'the mere presence of the defend- 
ant  in an  automobile in which illicit drugs are found does 
not, without more, constitute sufficient proof of his posses- 
sion of such drugs . . . . ' Annot., 57 A.L.R. 3d 1319, 
1326 (1974) ." 
Although we have held that the evidence of Wiggins' pos- 

session was sufficient to take the case to the jury, we con- 
clude that  Wiggins' exception to the charge has merit. We 
are aware of the suggested instruction, "if you find beyond a 
reasonable doubt that  . . . was found in close physical proximity 
to  the defendant, you may infer that  the defendant had . . . the 
power and intent to  control its use" comes directly from 
N.C.P.I. - Crim. 104.41. We conclude, however, that i t  is over- 
broad and erroneous. To infer power and intent to control a 
substance to a mere passenger in a vehicle, the jury must rely 
on circumstances in addition to  defendant's mere "close physical 
proximity to the drugs." State v. Weems, supra. 

In  defendant Washington's trial, we find no error. 

Defendant Wiggins is awarded a new trial. 

Judges BRITT and ARNOLD concur. 

STATE O F  NORTH CAROLINA v. WALTER PRESTON PERRY, JR. 

No. 775SC108 

(Filed 6 July 1977) 

Criminal Law § 86.8- embezzlement from employer - employer's bias - 
exclusion of evidence error 

I n  a prosecution of defendant fo r  embezzlement from his employer 
where defendant testified tha t  he lawfully received payments on be- 
half of his employer and then gave the money to his employer, but 
the employer testified tha t  defendant did not give him the money, the 
t r ia l  court erred in excluding defendant's evidence which tended to 
show bias on the par t  of the employer. 

APPEAL by defendant from Limier, Judge. Judgment en- 
tered 15 September 1976 in Superior Court, NEW HANOVER 
County. Heard in the Court of Appeals 7 June 1977. 
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Defendant, Walter Preston Perry, Jr., was charged in in- 
dictments, proper in form, with three counts of embezzlement 
from Fiatville, USA, Inc., doing business as American Imports. 
Upon defendant's plea of not guilty the State offered evidence 
tending to show the following: 

Dave Garris, the owner of American Imports, employed 
defendant in 1975 as an automobile salesman. I11 the course of 
his employment he occasionally received money for American 
Imports. When defendant did receive money, he was supposed 
either to take the money to the office and get a receipt, o r  to 
write out a receipt, give the mcmey to Garris, and have Garris 
initial the receipt. In November 1975 Patricia Horton bought a 
car from American Imports under a financing arrangement 
that  left $135 payable to American Imports. Horton dealt with 
the defendant in purchasing the car. In late 1975 with defendant 
acting as salesman, Frank Malpass purchased an automobile 
from American Imports for a purchase price of $200 of which 
he paid $100 down. On two occasions in early 1976 defendant 
went to Patricia Horton's house and was given payments of 
$10 and $25, respectively, on the balance due American Im- 
ports, for  which he gave her receipts on his personal calling 
cards. During the early months of 1976 Frank Malpass made 
three payments directly to defendant including a payment of 
$30. American Imports never received the $30 payment made by 
Malpass, and the $35 in payments made by Patricia Horton. 

Defendant offered evidence tending to show the following: 

He never received any payment from Patricia Horton a t  her 
house, but he did receive payments from her a t  American Imports 
on a couple occasions. While he worked a t  American Imports he 
did not a t  any time obtain money from anyone on behalf of 
American Imports that he did not give to Mr. Garris or to one of 
the bookkeepers. When defendant gave the money he received in 
payment for the Malpass automobile to Mr. Garris, Garris did 
not always enter i t  into his receipt book. On occasion he would 
just put i t  in his pocket. 

Defendant was found guilty as charged, and from a judg- 
ment imposing a prison sentence of four to  five years, he ap- 
pealed. 
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Attorney General Edmisten by Associate Attorney Cath- 
arine Biggs Arrowood for tke State. 

James J. Wall for  defendant appellant. 

HEDRICK, Judge. 

Defendant contends the court erred in denying his motion 
for judgment as of nonsuit. When considered in the light most 
favorable to the State, the evidence is sufficient to support 
findings by the jury that defendant, pursuant to his employ- 
ment with American Imports, lawfully received payments from 
Patricia Horton of $10 and $25 and from Frank Malpass of 
$30, which he fraudulently converted and misapplied to his own 
use. The assignment of error upon which this contention is 
based is not sustained. 

On cross examination of the State's witness Garris the 
court sustained the State's objections to questions concerning a 
business transaction between defendant's father, Warren Perry, 
Sr., and Garris, and a lawsuit commenced against Garris by 
Mr. Perry. The court likewise refused to allow defendant and 
his father to  testify with respect to these matters on direct 
examination. The excluded evidence tends to show that  in May 
1976 Garris and Mr. Perry entered into an  agreement whereby 
Mr. Perry was to sell Garris a 1973 Checker Marathon automo- 
bile for $1,100 and a .357 magnum pistol. Mr. Perry delivered 
the automobile to  Garris, and Garris paid the $1,100 but never 
delivered the gun. Mr. Perry subsequently filed suit against 
Garris for breach of contract in the latter part  of May, 1976. 
The court also excluded evidence of defendant's Witness George 
Gifford, a former employee of American Imports, that Garris 
fired him in the latter part  of May, 1976 for talking to defend- 
ant  about the alleged embezzlements, and that  Garris told him 
that  he would be prosecuted for aiding and abetting if he testi- 
fied for  defendant. Defendant contends the court erred in ex- 
cluding this testimony because i t  prevented him from showing 
bias on the part  of the State's witness Garris. 

"Cross examination of an opposing witness for the purpose 
of showing his bias or interest is a substantial legal right, which 
the trial judge can neither abrogate nor abridge to the prejudice 
of the cross examining party." State v. Hart ,  239 N.C. 709, 711, 
80 S.E. 2d 901, 903 (1954). A defendant may also show bias on 
the part  of a State's witness by the testimony of his own wit- 
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nesses. State v. Wilson, 269 N.C. 297, 152 S.E. 2d 223 (1967). 
Bias may be shown by introducing statements made by the im- 
peached witness. Id .  

In the present case defendant testified that he gave the 
payments in question to Garris. Garris testified that he did not. 
Therefore, Garris's testimony was crucial to the State's case 
against defendant. The excluded testimony certainly tended to 
establish bias on part of the witness since it revealed that the 
witness was involved in a lawsuit with defendant's father, and 
that he had fired defendant's witness for talking to defendant 
about the alleged embezzlement and threatened to prosecute him 
if he testified for defendant a t  trial. The court's exclusion of 
this testimony was prejudicial to defendant, and he is entitled to 
a new trial. 

Defendant has brought forward and argued numerous other 
assignments of error which we need not discuss since they are 
not likely to occur upon a new trial. 

For the reasons stated the defendant is entitled to a 

New trial. 

Chief Judge BROCK and Judge MARTIN concur. 

EXECUTIVE LEASING ASSOCIATES, INC. v. FRANK LAMBERT 

No. 7610DC916 

(Filed 6 July 1977) 

Principal and Surety 1- execution of suretyship agreement - sufficiency 
of consideration 

The trial court erred in grant ing a directed verdict for  defendant 
on the ground tha t  a suretyship agreement executed by defendant was 
not supported by a valuable consideration where the evidence tended 
t o  show that  defendant was the owner of a grading company which 
leased a tractor and defendant signed a suretyship agreement guar- 
anteeing payment of the rent; the grading company, having no fur- 
ther  use for  the equipment, wanted to be released of fur ther  liability 
under the lease; defendant suggested tha t  the equipment be leased to 
a named third party and defendant executed a suretyship agreement fo r  
tha t  lease; and the release of the grading company, of which defendant 
was owner and guarantor, from further  obligation resulted in  a bene- 
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fit to defendant which amounted to adequate consideration for the 
suretyship agreement. 

APPEAL by plaintiff from Murray, Judge. Judgment entered 
4 June 1976 in District Court, WAKE County. Heard in the Court 
of Appeals 7 June 1977. 

Plaintiff brought this action against Frank Lambert and 
David Parrish, alleging in its complaint that it had leased a 
Long tractor to Parrish;  that  Lambert had guaranteed payment 
of all sums owed to plaintiff under the lease; that Parrish had 
defaulted in his rental payments; and that  defendants were 
liable to plaintiff for $11,648, plus interest and attorney's fees. 
Parrish filed no answer, and default judgment was entered 
against him. In his answer, Lambert denied that  he was liable 
for  any amount under the guaranty agreement. 

Plaintiff offered evidence tending to  show that in January 
1973 i t  leased the Long tractor to B & L Grading Construction 
Company, and Lambert, who was the owner, signed a suretyship 
agreement guaranteeing payment of the rent. In June 1973 
Lambert told plaintiff's president that  he had no more use for 
the tractor and wanted the equipment re-leased to Parrish. On 
3 August 1973 plaintiff and Parrish signed a lease agreement 
providing that  Parrish would lease the tractor for  29 months a t  
a rental of $465.92 per month. On 8 August 1973 Lambert 
signed a suretyship agreement guaranteeing payment of the 
rent due under Parrish's lease. Parrish defaulted on his rental 
payments, and Lambert refused to make the payments pursuant 
to the suretyship agreement. At the time plaintiff declared the 
lease to  be in default, the amount due was $11,648. Plaintiff 
sold the tractor for $2,600 and credited this amount (after de- 
ducting sale expenses) on defendants' debt, leaving a balance 
of $9,513.92. 

At the conclusion of plaintiff's evidence the court granted 
a directed verdict for defendant Lambert. 

Hatch, Little, Bunn, Jones, Feu; & Berry, by John N. 
McClain, Jr., for the plaintiff. 

C. K. Brown, Jr., for  the defendant. 
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MARTIN, Judge. 

Plaintiff contends the court erred in granting defendant's 
motion for  directed verdict. In granting the motion, the court 
stated : 

" . . . [Llooking a t  the whole transaction, i t  is my opinion 
that  there is inadequate consideration either on the theory 
that  there is no consideration or no new or  different con- 
sideration, and i t  is upon the ground that  I grant the 
motion." 

The validity of the judgment from which the plaintiff appealed 
is therefore dependent upon whether the suretyship agreement 
is supported by a valuable consideration. Plaintiff contends 
there was sufficient consideration. We agree. 

In  Stonestreet v. Oil Co., 226 N.C. 261, 262, 37 S.E. 2d 
676, 677 (1946), Chief Justice Stacy speaking for the Court 
stated : 

"It may be stated as a general rule that  'consideration' in 
the sense the term that  is used in legal parlance, a s  affect- 
ing the enforceability of simple contracts, consists of some 
benefit or advantage to the promisor, or of some loss or  
detriment to the promisee. (Citations omitted.) It has been 
held that  'there is a consideration if the promisee, in return 
for  the promise, does anything legal which he is not bound 
to do, or  refrains from doing anything which he has a 
right to do, whether there is any actual loss or  detriment to 
him or  actual benefit to the promisor or not.' (Citations 
omitted.) On the other hand, a mere promise, without more, 
lacks a consideration and is unenforceable." (Citation 
omitted.) 
On 18 January 1973 the defendant, Frank Lambert as gen- 

eral partner, executed and delivered to plaintiff a lease agree- 
ment on behalf of B & L Grading Company for  a tractor. 
Lambert, individually, executed a suretyship agreement which 
guaranteed payments. Thereafter Mr. Lambert told plaintiff he 
had no more use for the tractor and suggested that  i t  be leased 
to David Parrish. Plaintiff would not accept a lease from Par- 
rish unless defendant would execute a suretyship agreement for 
that  lease. Plaintiff testified : 

" . . . I personally accepted the lease for Executive Leasing 
Associates, Inc. upon the completion of a suretyship agree- 
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ment for that  lease, and I mailed i t  to Mr. Lambert, I be- 
lieve, on the fifth or  sixth of August, and he signed i t  on 
the eighth." 

B & L Grading Company, having no further use for the 
equipment, wanted to be relieved of further liability under the 
lease. In  the event of a default in payments, defendant would 
have been primarily responsible as a partner in B & L Grading 
Company, and would have had a contingent liability under the 
suretyship agreement. The lease of the equipment to Parrish 
transferred such obligation for further payments for the equip- 
ment to Parrish, thus relieving the Grading Company of further 
obligation. This resulted in a benefit to the Grading Company, 
of which the defendant was liable as partner and guarantor, and 
i t  amounted to adequate consideration for the execution of 
defendant's suretyship for the Parrish lease. 

On a motion by a defendant for a directed verdict in a jury 
case, the court must consider all the evidence in the light most 
favorable to the plaintiff and may grant the motion only if, a s  
a matter of law, the evidence is insufficient to justify a verdict 
for the plaintiff. Kelly v .  H a r v e s t e ~  Co., 278 N.C. 153, 179 S.E. 
2d 396 (1971). The evidence in the case a t  bar does not support 
a finding of insufficient consideration to support a directed ver- 
dict for the defendant. The trial court was therefore incorrect 
in granting defendant's motion for a directed verdict. 

New trial. 

Chief Judge BROCK and Judge HEDRICK concur. 

STATE O F  NORTH CAROLINA v. BOYD LEWIS WILLIAMS 

No. 7721SC43 

(Filed 6 July 1977) 

1. Criminal Law 8 75.2- confession - conduct of investigaking officer - 
voluntariness a s  question of law 

Whether conduct of investigating officers amounts t o  a threat  o r  
promise which will render a subsequent confession involuntary and 
incompetent is  a question of law reviewable on appeal. 
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2. Criminal Law 1 75.2- statement by investigating officer to defendant 
- subsequent confession involuntary 

Defendant's confession was not freely and voluntarily given and 
was thus incompetent as a matter of law where defendant confessed 
only after the investigating officer told defendant that he would tell 
the court, the judge and the jury that defendant was cooperative, and 
the effect of such statement was that defendant could gather hope of 
benefit by confessing. 

APPEAL by defendant from Kive t t ,  Judge. Judgment entered 
27 October 1976 in Superior Court, FORSYTH County. Heard in 
the Court of Appeals 1 June 1977. 

Defendant was charged by indictments in proper form with 
breaking and entering, safecracking and larceny. He entered a 
plea of not guilty to each offense and was convicted by a jury 
of all charges. Judgment was imposed sentencing defendant to 
terms of 12 to  16 years on the safecracking charge and 10 years 
on the larceny and breaking and entering charges. 

Other relevant facts are set out in the opinion below. 

A t t o r n e y  G e m r a l  Edrnisten, b y  Special Deputy  A t torney  
General John  R. B. Matthis  and Associate A t torney  Acie L. 
W a r d ,  f o r  the  State.  

Rabi l  and Maxwell ,  by  Jonathan V .  Maxwell ,  f o r  d e f e n d m t  
appellant. 

MORRIS, Judge. 
This appeal stems from the second trial of this defendant 

on these charges. The first trial resulted in a mistrial when the 
jury was unable to reach a verdict. At the previous trial, a voir 
dire was conducted to determine the admissibility of a confession 
allegedly made by defendant to R. A. Spillman, a detective with 
the Winston-Salem Police Department. Spillman testified that  
he was the investigating officer of the break-in, with which 
defendant was subsequently charged, of the Salvation Army 
Church. Spillman's f irst  contact with defendant took place on 
10 June 1976, the day after the break-in, a t  which time defend- 
an t  told Spillman that he had observed four black males the 
previous day seated on the steps of the church. Defendant fur- 
ther informed Spillman that he did not know the four males 
but that  one face looked familiar and that  he would call Spill- 
man if he discovered who the men were. On 26 July, Spillman 
spoke again with defendant, who had been placed under arrest 
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and was in custody on the present charges. Spillman advised 
defendant of his rights, and further told him " . . . that he 
appeared to be cooperative and when and if this went to court, 
that all I could say on his behalf was that he was cooperative 
a t  the time." Defendant then made an oral confession of all 
charges to Spillman. The confession was transcribed and read 
to defendant, who signed it. 

On cross-examination, Spillman further testified that, be- 
fore defendant made the alleged confession, Spillman told him 
that 

" . . . all I could say on his behalf as far  as to a judge or 
jury was that he was cooperative, which he was a t  that 
time. . . . I told him that that would be what I-only what 
I could testify to and that I would. . . . I advised him that 
I could tell the Court, the Judge and the jury, that in his 
behalf a t  the time of this interview that he was cooperative." 

Following the voir dire, the trial court made findings of 
fact and concluded that defendant was fully advised of his con- 
stitutional rights; that after being so advised, defendant made 
a confession to the investigating detective; that the confession 
was made voluntarily, understandingly, knowingly and intelli- 
gently; that defendant made the confession without promise, 
inducement, threats, coercion or hope of reward " . . . with the 
exception that [the investigating officer] did state to the defend- 
ant that all he could tell the Court was that he was cooperative, 
the Court concluding that this statement on the part of the de- 
tective was not the motivating factor in the giving of the state- 
ment or confession by the defendant. . . . " The trial court then 
overruled defendant's motion to suppress the confession and 
permitted Spillman to read it before the jury. 

At the second trial, the State again attempted to intro- 
duce the alleged confession into evidence. Counsel stipulated that 
the voir dire testimony heard a t  the previous trial be included 
in the transcript of the second trial. Based on the prior voir 
dire, Spillman was again permitted to relate the contents of de- 
fendant's statement to the jury. 

In his first assignment of error, defendant contends that 
the trial court erred in admitting his alleged statement into evi- 
dence, on the grounds that the statement was not voluntary as 
a matter of law. We are constrained to agree. 
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[I] As a general rule, the trial court's findings of fact which 
are  supported by competent evidence are  conclusive on appeal. 
State v. Curry, 288 N.C. 660, 220 S.E. 2d 545 (1975) ; State v. 
Stepmy, 280 N.C. 306, 185 S.E. 2d 844 (1972) ; State v. Mc- 
Ilwain, 18 N.C. App. 230, 196 S.E. 2d 614, cert. den., 283 N.C. 
668, 197 S.E. 2d 877 (1973). However, the appellate courts are 
not so bound by the conclusions of law drawn from the facts. 
State v. Bishop, 272 N.C. 283, 158 S.E. 2d 511 (1968) ; State 
v. Conyers, 267 N.C. 618, 148 S.E. 2d 569 (1966). Therefore, 
whether the conduct of the investigating officers constituted 
such threats or  promises as to render a subsequent confession 
involuntary is a question of law and is reviewable on appeal. 
State v. PrZLitt, 286 N.C. 442, 212 S.E. 2d 92 (1975) ; State v. 
Fox, 274 N.C. 277, 163 S.E. 2d 492 (1968). 

We find State v. Fuqua, 269 N.C. 223, 152 S.E. 2d 68 
(1967), to  be particularly analogous to the case sub judice. In 
Fuqua, the investigating officer told the defendant " [t] hat  if he 
wanted to talk to  me then I would be able to  testify that  he 
talked to me and was cooperative." Branch, J., speaking for the 
Court, stated : 

" . . . This statement by a person in authority was a promise 
which gave defendant a hope for lighter punishment. It 
was made by the officer before the defendant made his con- 
fession, and the officer's statement was one from which 
defendant could gather some hope of benefit by confessing. 
The total circumstances surrounding the defendant's con- 
fession impels the conclusion that  there was aroused in him 
an  'emotion of hope' so as  to render the confession involun- 
tary." Id. a t  228, 152 S.E. 2d a t  72. 

[2] In the present case, we are  unable to distinguish the 
remarks made from those made in Fuqua and therefore must 
conclude that  Officer Spillman's statements likewise were such 
that  defendant "could gather hope of benefit by confessing." 
Consequently, we hold that defendant's confession was not 
freely and voluntarily given, and i t  is thus incompetent a s  a 
matter of law. The trial court erred in admitting it, and de- 
fendant is entitled to a new trial. 

In view of our decision, we do not reach defendant's other 
assignment of error. 
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New trial. 

Judges PARKER and CLARK concur. 

STATE OF NORTH CAROLINA v. BILLY RAY CLARK 

No. 7717SClll 

(Filed 6 July 1977) 

Constitutional Law 49- waiver of assigned counsel -attempted with- 
drawal on trial date  

Where defendant had counsel appointed for  him but a t  the pre- 
liminary hearing voluntarily and understandingly waived counsel, he 
was not thereafter entitled to withdraw his waiver of counsel a t  any 
time and have counsel appointed to represent him; therefore, defend- 
a n t  was not prejudiced where he requested appointment of counsel 
a t  trial, and the court refused his request but  did direct defendant's 
original attorney to assist defendant in  his defense. 

APPEAL by defendant from Long, Judge. Judgment entered 
19 October 1976 in Superior Court, CASWELL County. Heard in 
the Court of Appeals 7 June 1977. 

Defendant was tried upon a bill of indictment charging a n  
assault with a deadly weapon with intent to kill inflicting seri- 
ous injury. The jury found him guilty of the lesser included 
offense of an assault with a deadly weapon inflicting serious 
injury. 

The State's evidence tended to show the following: On 15 
August 1976 defendant and the victim, James Tillman, both of 
whom were serving prison sentences, were in line in the prison 
unit dining hall a t  about 4:00 p.m. Defendant broke out of line, 
ran up behind Tillman and stabbed him in the back with a 
"shiny object." Tillman cried out and ran toward the door. 
Defendant attempted to pursue Tillman but was restrained by 
other prisoners. Defendant passed a shiny object to another 
prisoner and i t  was passed along among a group of prisoners 
who were standing near defendant. A spoon handle with the 
cup end cut off and one end sharpened was later found beneath 
a dining table in the area where the attack on Tillman had 
occurred. The spoon handle had specks of dried blood on it. 
Tillman received two deep wounds. 
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The defendant's evidence tended to  show that  he was pres- 
ent but that  he did not commit the assault. 

Attorney Gefzeral Edmisten, by Assistimt Attorney General 
James Wallace, Jr., fo r  the State. 

Philip W. Allen for  the defendant. 

BROCK, Chief Judge. 

The alleged offense was committed on 15 August 1976. On 
16 August 1976 criminal summons charging the offense was 
issued to defendant and served upon him on 26 August 1976. 
On 310 August 1976 defendant filed an affidavit of indigency 
and requested appointment of counsel. On 30 August 1976 at- 
torney Philip W. 411en was appointed to  represent defendant. 
When defendant appeared for his preliminary hearing on 17 
September 1976 defendant requested the district court judge to 
permit attorney Philip W. Allen to withdraw as counsel. It was 
so ordered. Defendant then executed a waiver of assigned 
counsel and elected to represent himself. Probable cause was 
found on 17 September 1976 and defendant was bound over 
for  trial in the superior court. 

Nothing further transpired until defendant appeared for 
trial in the superior court on Monday, 18 October 1976. At that 
time defendant executed another affidavit of indigency and 
requested appointment of counsel. The trial judge declined to 
appoint counsel but directed Philip W. Allen, attorney, "to 
assist the defendant in his defense." The trial judge instructed 
attorney Allen as  follows: "You are  appointed to advise in the 
case or  assist the defendant in any way he desires." Thereafter 
attorney Allen cross-examined each of the State's witnesses and 
examined each of the defense witnesses. 

Defendant now argues that he was entitled to withdraw 
his waiver of counsel a t  any time and have counsel appointed 
to represent him. He reasons that the failure of the trial judge 
to appoint counsel on 18 October 1976 as he requested deprived 
him of his constitutional right to be represented by counsel. 

It is clear that  an accused can waive his right to be repre- 
sented by counsel if he voluntarily and understandingly does 
so. There is no question of the voluntariness of defendant's 
waiver executed a t  the preliminary hearing on 17 September 
1976. The waiver of the right to have assigned counsel executed 
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by defendant on 1 7  September 1976 was good and sufficient 
until the trial was finally terminated, "unless the defendant him- 
self makes known to the court that he desires to  withdraw the 
waiver and have counsel assigned to him." State v. Smith, 27 
N.C. App. 379, 219 S.E. 2d 277 (1975) ; State v. Watson, 21 
N.C. App. 374, 204 S.E. 2d 537 (1974). 

The tactics employed by the defendant in this case a re  
markedly similar to those employed in Stata v. Watts, 32 N.C. 
App. 753, 233 S.E. 2d 669 (1977), and in State v. Smith, supra. 

"In this case the defendant delayed until the day his 
case was scheduled for trial before moving to withdraw 
the waiver and have counsel assigned. If this tactic is em- 
ployed successfully, defendants will be permitted to control 
the course of litigation and sidetrack the trial. At this 
stage of the proceeding, the burden is on the defendant not 
only to move for  withdrawal of the waiver, but also to 
show good cause for  the delay. Upon his failure to do so, 
the signed waiver of counsel remains valid and effective 
during trial." State v. Smith, supra, a t  381, 219 S.E. 2d 
a t  279. 

Judge Long did all, if not more, than was necessary to meet the 
requirements of due process and fairness when he assigned at- 
torney Allen "to advise in the case or assist the defendant in any 
way be desires." This assignment of error is overruled. 

We have examined defendant's assignment of error to the 
trial judge's instructions to the jury. In  our opinion the in- 
structions were fair and submitted the issues to the jury under 
applicable principles of law. This assignment of error is 
overruled. 

No error. 

Judges HEDRICK and MARTIN concur. 
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J. C. WHITE, GUARDIAN FOR LUCILLE R. WRITE, INCOMPETENT V. JOHNNY 
L. LAWRENCE AND WIFE, ERMA D. LAWRENCE 

No. 762SC915 

(Filed 6 July 1977) 

Criminal Law 85 155.1, 161.3- familure to comply with appellate rules of 
procedure - appeal dismissed 

Defendants' appeal is dismissed for failure to comply with App. 
R. 12(a)  requiring that the record on appeal be filed within 10 days 
after certification and App. R. 28(b)  (3) requiring that, following each 
question presented in the brief, reference to the assignments of error 
and exceptions pertinent to  the questions should be made. 

APPEAL by defendants from Webb,  Judge. Judgment entered 
15 June 1976 in Superior Court, MARTIN County. Heard in the 
Court of Appeals 7 June 1977. 

This is an  action to set aside a deed from Lucille White to 
defendants for a house and lot. The deed was dated 11 April 
1975 and acknowledged by Lucille White on 28 April 1975. The 
complaint alleged that  Lucille White was not mentally com- 
petent to execute a deed. 

Plaintiff offered evidence tending to show the following: 
Lucille White was suffering from arteriosclerosis. She suffered 
a stroke in November 1971 and from that time her memory and 
coherence deteriorated. She was frequently hospitalized during 
1974 and 1975. She was in the hospital from 4 April 1975 until 
she was discharged on 11 April 1975, the date of the deed in 
question. The deed in question was not prepared by the attorney 
who regularly handled her  legal affairs. Lucille White was de- 
da red  mentally incompetent on 23 May 1975 and plaintiff, her 
son, was appointed guardian for her. 

In May 1974 plaintiff employed defendant Erma Lawrence to 
care for Lucille White. He  paid Erma Lawrence $100.00 per week 
and furnished a house rent free for defendants to live in on 
Lucille White's property. This is the house included in the deed 
in question. Defendant Johnny Lawrence arranged for a survey 
of the lot, to include the house, in April 1975 to obtain a descrip- 
tion for the deed in question. Plaintiff knew nothing of the 
preparation or  execution of the deed in question until i t  was 
filed fo r  recording in the Register of Deeds office. The Register 
of Deeds called plaintiff to advise him of it. 
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Plaintiff offered numerous witnesses, including Lucille 
White's doctor, minister, attorney (who did not prepare the 
deed in question), neighbors, daughter, son-in-law, and son, 
all of whom testified that  on 28 April 1975 Lucille White did not 
have the mental ability to understand the nature of the act of 
executing a deed or  its scope and effect. 

The two defendants testified to their close association with 
Lucille White and that  in their opinion she had sufficient mental 
capacity on 28 April 1975 to understand the nature and con- 
sequences of making a deed and to know the land and to whom 
she was giving it. Defendants' evidence tended to show that on 
numerous occasions Lucille White had stated that  she wanted to 
give defendant Erma Lawrence some land so that  she would have 
a place to  live. 

The jury found that  Lucille White was mentally incom- 
petent on 28 April 1975 to  execute the paper writing dated 11 
April 1975 purporting to convey property to the defendants. 
Defendants gave notice of appeal. 

G r i f f i n  & Martin, b y  Clarence W.  Grif f i fz ,  for plaintiff. 

Moore & Moore, by Regina A.  Moore, for defendants. 

BROCK, Chief Judge. 

The record on appeal in this case was certified by the Clerk 
of Superior Court, Martin County, on 1 October 1976. Appellate 
Rule 12 ( a )  requires: "Within 10 days after  certification of the 
record on appeal by the clerk of superior court . . . the appellant 
shall file the record on appeal with the clerk of the court to 
which appeal is taken." The record on appeal in this case was 
filed with the Clerk of this Court on 1 November 1976, 31 days 
after  certification. Perhaps i t  is well to state again what we 
said in State v. Gillespie, 31 N.C. App. 520, 230 S.E. 2d 154 
(1976) ; in Ledu~ell v. County of Randolph, 31 N.C. App. 522, 
229 S.E. 2d 836 (1976) ; and in In. ?-e Allen, 31 N.C. App. 597, 
230 S.E. 2d 423 (1976) : "The time schedules set out in the 
rules a re  designed to keep the process of perfecting an  appeal 
to  the appellate division flowing in an  orderly manner. Counsel 
is not permitted to decide upon his own enterprise how long he 
will wait to  take his next step in the appellate process. There 
a r e  generous provisions for extensions of time by'the trial court 
if counsel can show good cause for extension." 
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In their brief defendants have failed to refer us to the as- 
signments of error and exceptions pertinent to  the questions 
argued. Appellate Rule 28 (b) (3) provides : "Immediately fol- 
lowing each question [presented in the brief] shall be a refer- 
ence to the assignments of error and exceptions pertinent to 
the question, identified by their numbers and by the pages of 
the printed record on appeal a t  which they appear." 

The North Carolina Rules of Appellate Procedure are  man- 
datory. "These rules govern procedure in all appeals from the 
courts of the  trial division to the courts of the appellate divi- 
sion; . . . " App. R. 1 (a) .  

Appeal dismissed. 

Judges HEDRICK and MARTIN concur. 

STATE O F  NORTH CAROLINA v. HARRY LAWRENCE BAUM 

No. 771SC195 

(Filed 6 July 1977) 

Automobiles 1 114- involuntary manslaughter-lesser offense of death 
by vehicle - failure to  instruct - error 

In  a prosecution for  involuntary manslaughter where the State's 
evidence tended to show that  defendant was intoxicated a t  the time 
his vehicle hit  the deceased pedestrian, the trial court erred in  failing 
to  submit a s  a possible verdict that  of the statutory crime of death by 
vehicle. G.S. 20-141.4. 

APPEAL by defendant from Small, Judge. Judgments en- 
tered 15 October 1976 in Superior Court, DARE County. Heard 
in the Court of Appeals 29 June 1977. 

Defendant was convicted of operating a motor vehicle upon 
a highway while the alcoholic content of his blood was (0.10 per- 
cent or  more. He was also convicted of involuntary manslaugh- 
ter. 

Attorney Gerteral Edmisten, by Associate Attorney Rich- 
a r d  L. Griffin, for the State. 

E. Cordell Avery and James, Hite, Cnvendish and Blownt, 
by Marvin Blount, Jr., for  defendant appellant. 
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VAUGHN, Judge. 

Although defendant appealed both of his convictions on 
oral argument, he conceded that  his assignments of error a re  
only directed a t  the conviction for manslaughter. 

Evidence for the State tended to show the following: At 
about 9 :00 p.m. on 21 August 1976, the deceased and a compan- 
ion were walking in a northerly direction along the right side 
of U. S. Highway No. 158 near Nags Head. It was dark and 
deceased was dressed in black pants. Traffic was heavy. De- 
ceased was killed when struck from behind by a vehicle being 
operated by defendant who was also proceeding in a northerly 
direction. The point of impact was a t  the right headlight of 
defendant's vehicle. Defendant was intoxicated. 

Defendant offered evidence tending to show that  he was 
not under the influence of any intoxicant a t  the time of the 
accident. He was driving down the highway a t  about twenty-five 
or thirty miles per hour. His headlights were dimmed. He was 
following another vehicle a t  a distance of about three car 
lengths and heard a loud bump. He had not seen deceased and 
did not realize that  he had struck anyone until later. 

In his tenth assignment of error defendant contends that  
the court erred in failing to submit as a possible verdict that  of 
guilty of the statutory crime of death by vehicle. The pertinent 
statute is as follows: 

"Whoever shall z~nintentionally cause the death of an- 
other person while engaged in the violation of any State 
law o r  local ordinance applying to  the operation or  use of 
a vehicle or  to the regulation of traffic shall be guilty of 
death by vehicle when such violation is the proximate cause 
of said death." G.S. 20-141.4. (Emphasis added.) 

The offense is a misdemeanor. 

In State v. Freeman, 31 N.C. App. 93, 228 S.E. 2d 516, 
cert. den., 291 N.C. 449, 230 S.E. 2d 766, this Court held that 
G.S. 20-141.4 created a lesser degree of homicide than involun- 
tary  manslaughter. The evidence in the case a t  bar would have 
permitted the jury to find defendant guilty of the conduct pro- 
scribed by G.S. 20-141.4. The failure to allow the jury to con- 
sider the lesser degree of homicide constituted prejudicial error 
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that was not cured by a verdict of guilty of the more serious 
crime. State v. Hicks, 241 N.C. 156, 84 S.E. 2d 545. 

Since there must be a new trial, we will not discuss the 
other assignments of error. 

In No. 76CR2694, we find no error. 

In No. 76CR2792, there must be a new trial. 

Judges BRITT and ARNOLD concur. 
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ANUZEL MEDLIN DeBERRY v. AMERICAN MOTORISTS 
INSURANCE COMPANY 

No. 7616DC902 

(Filed 20 July 1977) 

1. Insurance 3 68.6- automobile liability policy -medical payments - 
"struck by automobile" 

Recovery under the  medical payments provision of a n  automobile 
liability policy providing coverage for  accidental injury caused by 
being "struck by a n  automobile" does not require physical contact be- 
tween t h e  automobile and the body of the insured; therefore, a n  
insured was entitled to  recover under such provision for  medical ex- 
penses incurred for  a n  injury received when a n  automobile struck a 
rope barr ier  t h a t  had been tied across a city street during a Christ- 
mas parade, causing i t  to break and to strike and injure the insured, 
although the automobile did not come into physical contact with the 
insured's body and the rope was not in physical contact with the in- 
sured's body a t  the time i t  was struck by the automobile. 

2. Insurance 1 68.7- automobile liability policy - coverage of two auto- 
mobiles - medical payments 

The limit of a n  insurance company's liability under the medical 
payments provision of a n  automobile liability policy covering two cars 
f o r  injury t o  the insured when she was ''struck by  a n  automobile" was 
the amount on each insured car  ($500.00), not the  total amount on 
both insured cars  ($1,000.00). 

3. Attorneys a t  Law 3 7.5- action against insurer-no unwarranted 
refusal t o  pay claim -disallowance of attorney's fees 

The t r ia l  court properly found tha t  there was no unwarranted 
refusal by defendant insurer t o  pay plaintiff insured's claim under 
the medical payments provision of an automobile policy covering acci- 
dental injury by being "struck by an automobile" where the automobile 
in question did not come into physical contact with insured's body, and 
the law was unclear a s  to whether defendant was liable to plaintiff 
under t h e  policy; therefore, the  trial court properly refused to award 
attorney's fees to  plaintiff under the provisions of G.S. 6-21.1 when 
i t  determined t h a t  defendant insurer was liable t o  plaintiff. 

APPEAL by plaintiff and defendant from Britt, Jzidge. 
Judgment entered 17 June 1976 in District Court, SCOTLAND 
County. Heard in the Court of Appeals 12 May 1977. 

In this action to recover $759.50 under the medical pay- 
ments provision of an  automobile liability insurance policy 
issued by defendant to plaintiff, the following facts were stipu- 
lated : 
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On 2 December 1974 plaintiff was a spectator a t  a Christ- 
mas parade. She was standing within two feet of a rope barrier 
that had been tied across a city street to control the crowd. 
While she was standing there a third party negligently drove 
his automobile (not one of those covered in the policy) against 
the rope, causing it  to break and to strike and injure plaintiff. 
The automobile did not come into physical contact with plain- 
tiff's body, nor was the rope in physical contact with plaintiff's 
body when it  was struck by the automobile. 

Plaintiff filed claim with defendant for her medical ex- 
penses in the sum of $759.50, but defendant refused to pay. 

The following provisions of the policy are relevant: 

"Coverages - Limits of Liability 

Car C-Medical Payments each person 

#1 $500.00 
#2 $500.00 
Coverages - Premiums 

Car Medical Payments 

#1 $5.00 
#2 $4:00 

Part  I1 - Expenses for Medical Services 
Coverage C - Medical Payments 

To pay all reasonable expenses incurred within one 
year from the date of accident for necessary medical, surgi- 
gal, X-ray and dental services, including prosthetic devices, 
and necessary ambulance, hospital, professional, nursing 
and funeral services: D ~ v ~ s r o x  1. To or for the named in- 
sured and each relative who sustains bodily injury, sickness 
or disease, including death resulting therefrom, hereinafter 
called 'bodily injury', caused by accident, 

(c) through being struck by an automobile or by a 
trailer of any type; 
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Limit of Liability 

The limit of liability for medical payments stated in 
the declarations as  applicable to 'each person' is the limit of 
the company's liability for all expenses incurred by or on 
behalf of each person who sustains bodily injury as  the , 

result of any one accident. 

4. Two or More Automobiles 

Parts I, I1 and I11 

When two or more automobiles are insured hereunder, the 
terms of this policy shall apply separately to each, but an 
automobile and a trailer attached thereto shall be held to 
be one automobile as respects limits of liability under Part  I 
of this policy, and separate automobiles under Part I11 of 
this policy, including any deductible provisions applicable 
thereto." 

The action was heard on the stipulated facts without jury. 
The judge concluded that plaintiff had been "struck by an auto- 
mobile" within the terms of the policy, awarded plaintiff 
$759.50, but denied a request for attorney's fees pursuant to 
G.S. 6-21.1. Defendant appeals from the award to plaintiff of 
$759.50. Plaintiff appeals from the denial of attorney's fees. 

Mason, Will iamson, Eth,eridge & Moser,  P.A. by Daniel B. 
D e a n  f o r  plaint i f f  appeL1an.t-appellee. 

Lea th ,  Bynum, Ki tch in  & Neal  by H e n r y  L. Ki tchin  f o r  
d e f e n d a n t  appellant-appellee. 

CLARK, Judge. 
The appeal presents three questions: (1) whether plaintiff 

was "struck by an automobile" as  that term is used in the insur- 
ance policy; (2) if so, whether defendant's liability for medical 
expenses is limited to the amount on each insured car ($500.00) 
or to the total amount on all insured cars ($1,000.00) ; and (3) 
whether plaintiff is entitled to attorney's fees under G.S. 6-21.1. 

(1) The term "struck by an automobile." 

[I] The term "struck by an automobile" is not defined in the 
policy. In the absence of a definition, nontechnical words are to 
be given a meaning consistent with the sense in which they are  
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used in ordinary speech, unless the context clearly requires 
otherwise. Peirson v. Insurance Co., 249 N.C. 580, 107 S.E. 2d 
137 (1959). If there is no uncertainty or ambiguity in the lan- 
guage of a policy, there is no occasion for judicial construction. 
Squires v. Insurance Co., 250 N.C. 580, 108 S.E. 2d 908 (1959). 
However, any ambiguity or uncertainty as to the meaning of 
terms in a policy should be resolved against the insurer since it 
selected the language used. WilEiums v. Pnsumnce Co., 269 N.C. 
235,152 S.E. 2d 102 (1967). 

Plaintiff contends that the term does not require physical 
contact between the automobile and the body of the insured, 
and relies on Tmmt Co. v. Insurance CG., 276 N.C. 348, 172 S.E. 
2d 518 (1970), wherein the pertinent provisions in the policy 
were identical to those in the present case. In Trzwt Co. the 
insured was driving a vehicle covered by his policy and was 
killed when this vehicle collided with another vehicle. There 
was no physical contact between the body of the insured and 
the automobile which collided with his vehicle. The insurer paid 
$5;000.00 under a medical payments provision covering acci- 
dental injury incurred while the insured was occupying his own 
vehicle, but refused to pay $5,000.00 under a medical payments 
provision covering accidental injury incurred if the insured was 
"struck by an automobile." The threshhold question before the 
court was whether the occupant of a vehicle struck by an auto- 
mobile had been "struck by an automobile" when there was no 
physical contact between the body of the insured and the auto- 
bile. 

The court stated : 

"The term 'struck by an automobile' is not defined in 
the policy. Consequently, i t  is to be given the meaning 
most favorable to the insured which is consistent with the 
use of the term in ordinary speech. In strict accuracy, the 
term is limited to a situation in which there is direct, physi- 
cal contact between the body of the insured and an auto- 
mobile. In normal speech the term has, however, a broader 
coverage and would include one who sustains bodily in- 
jury through the striking by an automobile of another 
vehicle or other object, in or upon which the injured person 
was. Thus, the term 'struck by an automobile,' as used in 
this policy, includes, nothing else appearing, one who is 
injured when the vehicle, occupied by him, is struck by 
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another automobile and is m t  limited to collisions between 
automobiles and pedestrians, or to other situations involv- 
ing physical contact between the body of thc claimant 
and the automobile in question. (Citations omitted)" (Em- 
phasis added.) 276 N.C. a t  356, 172 S.E. 2d a t  523. 

Defendant relies on Gnnt v. Insurance Co., 197 N.C. 122, 
147 S.E. 740 (1929) and Roach v. Insu~ance Co., 248 N.C. 699, 
104 S.E. 2d 823 (1958). In Gant the insured was injured by a 
plank that was thrown from beneath the rear wheel of an auto- 
mobile. At the time of the striking the insured was standing 
twelve to fifteen feet from the automobile. There was no physi- 
cal contact between the automobile and the body of the insured. 
The policy under which plaintiff sought recovery insured 
against loss from injury sustained by "being struck, run down 
or run over by a moving automobile." In denying recovery, the 
court stated that the provision i n  the policy was "free from 
uncertainty or ambiguity," and that plaintiff had been struck 
by a plank, not an automobile. 

In Roach, the other case relied upon by defendant, the 
insured was fatally injured as a result of being struck and 
burned by fuel from an exploding airplane. The policy insured 
against injury by being "struck, knocked down or run over 
by . . . airplane." In allowing recovery the court stated that 
the provision was to be construed most favorably to the insured 
and that the fuel was an essential part of the airplane. 

Defendant contends that Gant was not overruled by impli- 
cation by Trust Co., and the law in North Carolina is this: (1) 
physical contact between the body of the insured and the auto- 
mobile is not required when the insured occupies a vehicle which 
collides with an automobile, and (2) physical contact between 
the body of the insured or some object touching the body of the 
insured and the automobile or essential part thereof is required 
when the insured is a pedestrian struck by a thrown object. In 
effect, defendant contends that a distinction exists between the 
 collision^' and "thrown object" cases, such that Trust Co. can 
be reconciled with Gant. 

The overwhelming majority rule in the United States is 
that physical contact between the body of the insured and the 
automobile is not necessary in order to recover under a pro- 
vision compensating for accidental injury incurred by being 
"struck by an automobile." Recovery has been allowed in numer- 
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ous cases in both the "collision" and "thrown object" situations 
without physical contact between the insured and the striking 
vehicle. Annot., 33 A.L.R. 3d 962 (1970). E.g., Bates v. United 
Securi ty  Ins.  Co., 163 N.W. 2d 390 (10. 1968) ; Wheeler  v. Em- 
ployer's Mutual Casualty Co., 211 Kan. 100, 505 P. 2d 768 
(1973) ; Black v. Hanover Ins .  Co., 30 Misc. 2d 1081, 220 N.Y.S. 
2d 168 (Mun. Ct. 1961) ; McKay v .  Travelers Indemnity  Co., 27 
0. App. 2d 76, 193 N.E. 2d 431 (1963) ; D i M a ~ l i ~ ~ o  v. Sta te  F a r m  
Mutual  Automobile Ins.  Co., 201 Pa. Super. 142, 192 A. 2d 157 
(1963) ; America?) Casztalty Co. v. Cutshall, 205 Tenn. 234, 326 
S.W. 2d 443 (1959). Majority rule jurisdictions have nonethe- 
less denied recovery in certain fact situations involving an auto- 
mobile where i t  could not be said that  the insured had been 
"struck by an automobile" according to the common and ordi- 
nary meaning of that phrase. See e.g., Houston Fire & Casualty 
Ins .  Co. v. K a h n ,  359 S.W. 2d 892 (Tex. 1962). A very small 
minority of jurisdictions have denied recovery on the ground 
that  physical contact between the automobile and the body of the 
insured is required. See Annot., 33 A.L.R. 3d 962 5 3 ( c ) .  But 
only South Carolina has done so since 1945. 

Defendant has cited no jurisdiction which has allowed re- 
covery in the "collision" situation but denied i t  in the "thrown 
object" situation. Our research reveals that  the Supreme Court 
of South Carolina appears to have done so on the ground that  
the situations are "factually distinguishable." Elrod v. Prudence 
M u t w l  Casualty Co., 246 S.C. 129, 142 S.E. 2d 857 (1965) 
(collision) ; Quinn v .  S ta te  F a r m  Mutual Automobile Ins. Co., 
238 S.C. 301, 120 S.E. 2d 15 (1961) (piece of timber thrown). 
With all due respect to the Supreme Court of South Carolina, we 
fail to see any reason why the factual distinction between a 
collision and a thrown object should have any legal significance. 
One insured may be injured when the vehicle in which he is 
riding is struck by an  automobile, and another insured may be 
injured when the parked vehicle next to which he is standing is 
struck by an  automobile and is propelled against the insured's 
body. The common and ordinary meaning of the phrase "struck 
by an  automobile" compels the conclusion that the insured has 
indeed been "struck by an automobile" in both these situations. 
To create a distinction with legal significance between a collision 
situation where an automobile collides with a car occupied by 
the insured and a collision situation where an automobile col- 
lides with some other object which strikes the insured is to 
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engage in metaphysical hairsplitting completely a t  odds with the 
common and ordinary meaning of "struck by an automobile." 

In Trust  Co. the court did not explicitly overrule Gant. I t  
did however apply a rule of construction contrary to that ap- 
plied in Gant in interpreting a provision virtually identical to 
that interpreted in Gant. Gant required physical contact with 
the body of the insured. Trust  Co, stated that the term "struck 
by an automobile" is not limited to "situations involving physi- 
cal contact between the body of the claimant and the automobile 
in question." 276 N.C. a t  356, 172 S.E. 2d a t  523. The fact that 
the plaintiff in Gant was a pedestrian while the plaintiff in 
Trust  Co. was an occupant of a vehicle has no legal significance. 
We must conclude that by implication T r w t  Co. overruled Gant, 
and that the trial judge committed no error in concluding that 
plaintiff had been "struck by an automobile" within the mean- 
ing of the terms of her policy with defendant. 

(2) Limits of liability under the policy. 

[2] The second question on appeal is whether the limit of 
defendant's liability is the amount on each ($500.00) or both 
($1,000.00) of plaintiff's cars. Defendant now contends that 
Trust Co. v. Znszcrance Co., supra, is the controlling case. In 
that case the Court adopted the minority rule that an insur- 
ance policy covering more than one vehicle is one contract and 
denied plaintiff's contention that the $5,000.00 limit on each of 
the two vehicles insured should be added to make the limit of 
the insurer's liability $10,000.00. There the plaintiff was clairn- 
ing that there were two contracts and that medical expenses 
should be allowed under one clause in each contract, viz, in the 
policy on Car A, under the clause covering accidental injury 
sustained while driving Car A, and in the policy on Car B, under 
the clause covering accidental injury sustained by being "struck 
by an automobile." 

Plaintiff contends that the present case is distinguishable 
since no vehicle insured under the policy in question was in- 
volved in the accident and recovery is being sought under only 
one clause, albeit for an amount equal to that provided for each 
vehicle multiplied by the number of insured vehicles. We fail 
to see how that fact has any legal significance given the clear 
holding in Trust  Co. that there is but one contract. If there were 
two contracts, then a reason exists for adding the limits of 
liability; but no such reason exists if there is but one contract. 
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Moreover, in Trus t  Co., the court cited with approval Sullivan 
v. Royal Exchange Assurance, 181 Cal. App. 2d 644, 5 Cal. Rptr. 
878 (1960), in support of its construction of the policy. Unlike 
the plaintiff in Trus t  Co. and like the plaintiff in the present 
case, the plaintiff in Sullivan sought recovery solely under the 
clause for  accidental injury by being "struck by an automobile," 
and contended the coverage per vehicle should be multiplied by 
the number of insured vehicles to reach the limit of liability 
under that  clause. The rejection of this contention in Sullivan 
and the citation of that  case in Trust Co, support our conclusion 
that  the distinction urged by plaintiff in this case is not deter- 
minative. 

Where there is no ambiguity in an  insurance policy, the 
court must enforce the contract as i t  is written and may not 
rewrite the contract so as  to impose upon the insurer a liability 
which i t  did not assume and for which the policyholder did not 
pay. H u f f m a n  v. Insurance Co., 264 N.C. 335, 141 S.E. 2d 496 
(1965). We conclude that  the trial judge erred in concluding 
that  the limit of defendant's liability exceeded $500.00. 

(3) Attorney's fees. 

[3] The final issue upon appeal is whether the trial judge 
erred in denying attorney's fees under G.S. 6-21.1. G.S. 6-21.1 
provides in pertinent part  that  " . . . upon a finding by the 
court that there was an  unwarranted refusal by the defendant 
insurance company to  pay the claim . . . the presiding judge 
may, in his discretion, allow a reasonable attorney fee . . . . 7, 

Under the statute to support an award for an attorney fee 
from an  insurance company the presiding judge must first find 
"an unwarranted refusal" to pay the claim. Such finding was 
not made by the trial judge in this case. The statute should be 
construed liberally by the presiding judge to accomplish the 
obvious purpose to  provide relief for a person who has a claim 
so small that, if he must pay an  attorney out of his recovery, i t  
may not be economically feasible to bring suit. H u b b a d  v. Cas- 
ual ty  Co., 24 N.C. App. 493, 211 S.E. 2d 544 (1975). However, 
the circumstances of this case do not warrant the conclusion 
that  the failure of the trial judge to find that  there was an un- 
warranted refusal to pay the claim was error. 
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The judgment of the trial court is affirmed in part and 
reversed in part, and this cause is remanded with the direction 
that judgment be entered for plaintiff in the amount of $500.00. 

Affirmed in part and reversed in part. 

Judges MORRIS and PARKER concur. 

STATE OF NORTH CAROLINA v. LARRY LOCKLEAR 

No. 7716SC117 

(Filed 20 July 1977) 

1. Larceny 5 8- possession of recently stolen property -instruction 
proper 

In  a prosecution for felonious larceny and receiving stolen goods, 
the trial court properly instructed on the doctrine of possession of 
recently stolen property where the evidence tended to show that copper 
wire was stolen from a glass company supply yard; wire found in a 
secluded wooded area was the wire taken from the supply yard; de- 
fendant was seen near the wire by officers on two occasions; defend- 
ant  told his companion that  the material was copper from the glass 
plant; defendant, upon discovering that  the wire's insulation was burn- 
ing, tried to put out the fire, thus exhibiting an intent to exert con- 
trol over the stolen property; and defendant stopped his attempts to 
fight the fire and tried to flee when he heard a noise in the woods. 

2. Larceny 5 7- proof of corpus delicti 
In a prosecution for felonious larceny of copper wire from a 

glass company supply yard, testimony by defendant's girl friend that  
she accompanied defendant and two others to the glass plant on 6 
September 1974 was sufficient to raise the inference that the crime 
took place on 6 September and thereby prima facie established the 
corpus delicti as of that date. 

3. Criminal Law 1 113.1- conflict in evidence - jury instructions proper 
Where the State's evidence and defendant's evidence conflicted as  

to the date of the alleged crime, the trial court properly instructed the 
jury as to the conflict and explained to them that  in order to find 
defendant guilty, they would have to find that  the crime took place 
on 6 September, as the State contended. 

4. Indictment and Warrant 5 17.2- variance between indictment and 
proof - time - no prejudice 

Defendant in a larceny case was not prejudiced by the variance 
between the date of the crime alleged in the bill of indictment and the 
date shown by the State's evidence, though he presented an alibi de- 
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fense which related to neither date, since i t  was apparent that defend- 
ant  did not rely on the date charged in the indictment, nor did the 
variation in the State's evidence deprive him of his right adequately 
to present his defense. 

ON certiorari from Smith, Judge. Judgment entered 13 
January 1976 in Superior Court, SCOTLAND County. Heard in 
the Court of Appeals 8 June 1977. 

Defendant was charged with felonious larceny and receiv- 
ing stolen goods. He entered pleas of not guilty and was con- 
victed by a Bury of felonious larceny. Judgment was entered 
thereon sentencing defendant to imprisonment for a term of ten 
years to begin a t  the expiration of a term which defendant is 
presently serving for other charges. 

The State called as  a witness Marcine Jacobs, a girl friend 
of defendant. She testified, inter. alia, that  she dated defendant 
for 18 months prior to the alleged larceny. On the night of 6 
September 1974, she was riding in defendant's Chevrolet van 
along with defendant, Jennings Locklear, and Ronald Oxendine. 
Defendant, who was driving, announced that  " . . . he was going 
to the Libby Owens Ford Glass Plant to pick up some copper." 
The group stopped a t  Maxton to purchase wine and pro- 
ceeded to the glass plant. They drove onto a small road behind 
the factory, turned off the vehicle's lights and followed the road 
for  approximately one-quarter mile into the woods. There, 
defendant, Jennings Locklear and Ronald Oxendine discussed 
the theft and left Jacobs alone in the van a t  approximately 
11 :00 p.m. She then saw the three walk through a field towards 
the plant. Defendant " . . . had what looked like wire cutters 
with him and they had gloves." Jacobs waited in the van until 
3:00 a.m. and then drove to  the place where the van was origi- 
nally parked because I thought that  they would be there a t  
that  time." However, no one was there, and Jacobs returned 
to her  home in Pembroke. 

A t  9:00 a.m., Jacobs received a phone caII from defendant, 
who instructed her to pick him up a t  a small grocery store near 
the Libby Owens Ford Glass Plant. When Jacobs arrived, she 
saw defendant, Jennings Locklear and Ronald Oxendine stand- 
ing outside the store. They got into the van and "said that they 
were tired." Defendant took Jennings Locklear and Oxendine 
home and then went with Jacobs to his house. 
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On 13 September 1974, the Friday of the following week, 
defendant and Ronald Oxendine met at  defendant's house and 
discussed going back to the factory to " . . . pick up the copper, 
but Larry Locklear said it was Friday the 13th and it was bad 
luck and he did not want to go back." On the night of 8 October, 
Jacobs, and defendant drove defendant's father's pickup truck 
down a dirt road in a wooded area. They had gone approxi- 
mately one-quarter mile when Jacobs "thought I saw a flash- 
light shine in the woods." Defendant then drove away. The next 
night, defendant and Jacobs again drove down the same dirt 
road and stopped at the point where Jacobs had seen the light on 
the previous night. At that point, Jacobs saw "a pile of copper 
in a wire form. . . . " Defendant told her that "it was copper 
from the Glass Plant." 

The wire was smoldering, and defendant got out of the 
truck and began beating the copper with a stick. However, de- 
fendant heard a noise, laid down the stick, got back in the 
truck and began to back down the road. At that moment offi- 
cers from the Robeson County Sheriff's Department came out 
of the woods and arrested both Jacobs and defendant. 

Ray Priest, a detective with the Robeson County Sheriff's 
Department, testified that on 9 October 1974, he was searching 
for marijuana and drove down an old farm road into the 
woods in a rural section of Robeson County. He saw smoke in 
the woods and investigated, whereupon he discovered some con- 
duit pipe and a large pile of smoldering copper wire. He heard 
another vehicle approaching and hid. Soon thereafter, defendant 
drove his van to the spot, got out to inspect the wire and left. 
Approximately one hour later, defendant returned to the scene 
in a pickup truck and was accompanied by Marcine Jacobs and 
a child. Defendant got out of the truck, beat the smoldering wire 
with a stick and had started to leave when the officers arrested 
him and Jacobs. 

The following morning, Priest went to the Libby Owens 
Ford Plant and inquired as to whether any wire was missing. 
A search of the supply area revealed empty wire reels. A ladder 
belonging to the plant was discovered in the woods outside the 
security fence. 

William R. Ikner, a security supervisor for the Libby Ow- 
ens Ford Glass Company, testified that he searched the supply 
yard of the plant on 110 Oct~ber  1974 and discovered numerous 
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spools from which wire had been recently taken. He also 
found the stock number of the conduit pipe found by the of- 
ficers to be the same as the number of conduit pipe in the 
stockyard. Ikner estimated the value of the pipe found by the 
officers to be $134 and the value of the copper wire to be 
$7,500. 

Defendant's evidence consisted of the testimony of Ronald 
Oxendine and Fay Dial. Oxendine admitted to stealing the wire 
on 6 October 1974 with Jennings Locklear and Marcine Jacobs. 
He further stated that defendant did not take part in the theft 
and had no knowledge of it. Dial testified that she had been 
with defendant on 6 October from 4 :30 p.m. through 8 :30 a.m. 
the following morning. 

Other relevant facts are set out in the opinion below. 

Attorney General Edmisten, by Assistant Attorney General 
Daniel C. Oakley, for the State. 

Arthur L. Lane, by Paul B. Eaglin, for defendant appellanzt. 

MORRIS, Judge. 

[I] In his initial argument on appeal, defendant contends that 
the trial judge erred in instructing the jury concerning the doc- 
trine of possession of recently stolen goods. 

"It is the general rule in this State that one found in the 
unexplained possession of recently stolen property is pre- 
sumed to be the thief. This is a factual presumption and 
is strong or weak depending on circumstances-the time be- 
tween the theft and the possession, the type of property in- 
volved, and its legitimate availability in the community." 
State v. Raynes, 272 N.C. 488, 491, 158 S.E. 2d 351, 353-54 
(1968). 

In  order for the doctrine to apply, there must be evidence of 
three things: " (1) That the property described in the indict- 
ment was stolen, the mere fact of finding one man's property 
in another man's possession raising no presumption that the 
latter stole i t ;  (2) that the property shown to have been 
possessed by accused was the stolen property; and (3) that the 
possession was recently after the larceny, since mere possession 
of stolen property raises no presumption of guilt. (Citations 
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omitted.)" State v. Foster, 268 N.C. 480, 485, 151 S.E. 2d 62, 
66 (1966). 

Defendant maintains that the presumption did not properly 
apply for  two reasons. He first argues that the State " . . . never 
identified the property in the sense of showing that  the mass 
of wiring was the fruit of criminal conduct." This argument is 
without merit. State's evidence clearly showed that  several 
spools of copper wire and some conduit pipe owned by the 
Libby Owens Ford Glass plant were missing from the stockyard; 
that  the conduit pipe found a t  the scene of defendant's arrest 
was positively identified as belonging to Libby Owens Ford; 
that  although the recovered copper wire was not marked to 
allow positive identification, it was the same as that  used by 
Libby Owens Ford as  "control cable wire"; and that  the copper 
wire was found a t  the scene of defendant's arrest along with 
the conduit pipe. We believe that this evidence was sufficient 
to show, prima facie, that  copper wire had been stolen from 
the Libby Owens Ford supply yard and that  the wire found in 
the woods was that  wire. 

Defendant also contends that the instruction with regard 
to possession of recently stolen goods should not have been given 
because the evidence was insufficient to show that the wire and 
pipe discovered a t  the scene of his arrest was in his possession. 
"The possession sufficient to give rise to such inference does 
not require that the defendant have the article in his hand, or 
his person or  under his touch. I t  is sufficient that  he be in such 
physical proximity to i t  that  he has the power to control it to 
the exclusion of others and that he has the intent to control it." 
State v. Epplezj, 282 N.C. 249, 254, 192 S.E. 2d 441, 445 (1972). 

The State introduced evidence that the wire and pipe were 
located in a rural, wooded area;  that defendant was observed 
by law enforcement officers in close proximity of the wire on 
two occasions; that defendant told his companion, Marcine 
Jacobs, that  the material was copper from the Glass Plant; that 
the wire's insulation was burning; that  defendant, upon return- 
ing to the area, beat the burning wire with a stick in an appar- 
ent attempt to put out the fire;  and that defendant stopped 
beating the wire and attempted to flee the area when he heard a 
noise in the woods. Obviously, the evidence indicated that de- 
fendant was in close physical proximity to the wire on more than 
one occasion. His actions with respect to putting out the fire 
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showed that  he had the intent to exert control over the stolen 
property. In view of the clandestine and secluded area in which 
the wire was deposited as well as defendant's repeated visits 
to it, we believe defendant's actions were sufficient to show 
his power to control the material to the exclusion of others. 
Accordingly, we hold that the State's evidence established de- 
fendant's possession of the wire and pipe, and that  the trial 
court did not e r r  in instructing the jury as to the doctrine of 
possession of recently stolen goods. 

Defendant's next argument relates to the following portion 
of the judge's charge: 

"Now, ladies and gentlemen, for a person to  be guilty of a 
crime i t  is not necessary that he himself do all of the acts 
necessary to constitute the crime. If two or  more persons 
act together with a common purpose to commit the crime of 
larceny, felonious larceny, each of them is held responsible 
for the acts of the others done in the commission of that  
crime. So, I charge that if you should find from the evi- 
dence, beyond a reasonable doubt, that  on or about the 
sixth day of September, 1974, the defendant, Larry Lock- 
lear, acting either by himself or acting together with Ronald 
Dean Oxendine or Jennings Locklear or either one or both 
of them, took and carried away copper wire belonging to 
Libby Owens Ford, Inc., without the consent of Libby 
Owens Ford, Inc., knowing that  he, Larry Locklear, was 
not entitled to take it, and intending a t  the time to de- 
prive Libby Owens Ford, Inc., of the use of the property 
permanently and that  the property was worth more than 
two hundred dollars then i t  would be your duty to return 
a verdict of guilty of felonious larceny as charged in the 
bill of indictment." 

[2] Initially, defendant contends that  this portion of the charge 
constitutes prejudicial error because the State never established 
the corpus delicti of the crime of larceny, either on 6 Septem- 
ber 1974, or a t  any other time. As defendant correctly notes 
in his brief, a larceny conviction may not stand unless there is 
(1) proof that  a crime has been committed, i.e., proof of the 
corpus delicti, and (2) proof that  defendant committed the 
crime. State v. Clyburn, 273 N.C. 284, 159 S.E. 2d 868 (1968). 
However, we do not agree with defendant that the State failed 
to establish the corpus delicti. There can be no question that  the 
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State introduced evidence showing that a larceny had taken 
place. As for the date the larceny took place, Marcine Jacobs, who 
was defendant's girl friend, testified that  she accompanied 
defendant and two others to the Libby Owens Ford plant on 6 
September 1974. This was sufficient to raise the inference that  
the crime took place on 6 September and thereby prima facie 
established the corpus delicti a s  of that  date. This contention is 
without merit. 

[3] Defendant also argues that  this portion of the charge 
amounts to a fatal variance between the crime alleged in the 
indictment (larceny on 8 October 1974) and shown by the 
State's evidence (larceny on 6 September 1974). I t  is true that  
the State's evidence tended to indicate that the theft took place 
on 6 September. On the other hand, defendant's evidence tended 
to show that  the crime took place on 6 October and that  defend- 
ant had an alibi on that  evening. Where the evidence is conflict- 
ing, the trial judge has a duty to apply the law to the various 
factual situations presented. G.S. 1-180 ; Faison v. Truckin,q Co., 
266 N.C. 383, 146 S.E. 2d 450 (1966). Since the State's evidence 
supported the finding that  the crime took place on 6 September, 
the trial judge properly instructed the jury to that effect. A 
review of the entire charge further reveals that  the trial judge 
also summarized defendant's evidence and contentions with re- 
gard to when the theft took place and his alibi a t  that time. 
Thus, the trial judge explained the conflict in the evidence to 
the jury and instructed them that in order to find defendant 
guilty, they would have to find that  the crime took place on 
6 September, a s  the State contended. We believe, and so hold, 
that  the charge, viewed as  a whole, was proper upon the evi- 
dence presented a t  trial. 

Defendant's assignment of error, if error there be, is prop- 
erly addressed not to the judge's instructions but instead to the 
denial of defendant's motion for  nonsuit. 

[4] It is well established that the evidence in a criminal case 
must correspond with the allegations of the indictment which 
are  essential and material to charge the offense. State v. Mc- 
Dowell, 1 N.C. App. 361, 161 S.E. 2d 769 (1968). Whether there 
is a fatal variance between the indictment and the proof is 
properly raised by a motion for judgment as of nonsuit. State 
v. Cooper, 275 N.C. 283, 167 S.E. 2d 266 (1969). Where time is 
not of the essence of the offense charged and the statute of limi- 
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tations is not involved, a discrepancy between the date alleged in 
the indictment and the date shown by the State's evidence is 
ordinarily not fatal. G.S. 15-155; State v. Lemmond, 12 N.C. 
App. 128, 182 S.E. 2d 636 (1971). "But this salutory rule, pre- 
venting a defendant who does not rely on time as a defense 
from using a discrepancy between the time named in the bill and 
the time shown by the evidence for the State, cannot be used 
to ensnare a defendant and thereby deprive him of an oppor- 
tunity to adequately present his defense." State v. Whitternore, 
255 N.C. 583, 592, 122 S.E. 2d 396, 403 (1961). 

In the present case, defendant presented an alibi defense. 
His alibi, however, related to 6 October 1974, not to 8 October 
1974 as charged in the indictment or 6 September 1974 as shown 
by the State's evidence. Therefore, it is apparent that defendant 
did not rely on the date charged in the indictment, nor did the 
variation in the State's evidence deprive defendant of his right 
adequately to present his defense. Under these circumstances, 
we believe, and so hold, that the variance between the date in 
the indictment and that shown by the State's evidence is not 
prejudicial. See State v. Wilson, 264 N.C. 373, 141 S.E. 2d 801 
(1965). 

We have reviewed defendant's remaining assignment of 
error and find it to be without merit. 

Defendant received a fair trial free from prejudicial error. 

No error. 

Judges PARKER and CLARK concur. 

STATE OF NORTH CAROLINA v. RONNIE LOUIS CONYERS 

No. 7618SC1016 

(Filed 20 July 1977) 

1. Criminal Law § 66.16- photographic identification - independent ori- 
gin of in-court identification 

The trial court's determination that a robbery victim's in-court 
identification was of independent origin and not tainted by an out-of- 
court photographic identification was supported by the evidence where 
the victim testified that defendant and another man were with him 
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for three to five minutes in the back of the store where the robbery 
occurred; that  the back area of the store was well lighted with 
fluorescent lights; and that  for much of the time "the man with the 
knife," whom he identified as the defendant, was facing him. 

2. Criminal Law g 66.7- photographic identification - impermissible sug- 
gestiveness - effect on in-court identification 

The admission over defendant's objection a t  trial of eyewitness 
identification testimony following a pretrial identification by photo- 
graph will be held reversible error only if the photographic identifica- 
tion procedure was so impermissibly suggestive a s  to give rise to a 
very substantial likelihood of irreparable misidentification. 

3. Criminal La,w 8 66.9- photographic identification- yellow border on 
defendant's photograph - no impermissible suggestiveness - harmless 
error 

A photographic identification procedure was not "so impermissibly 
suggestive a s  to give rise to a very substantial likelihood of irreparable 
misidentification" because the ~ h o t o ~ r a n h  of defendant had a vellow 
tinged border which resulted- from <he photographic development 
process and made i t  distinctive from the other photographs; therefore, 
a robbery victim's in-court identification of defendant was not tainted 
by her pretrial photographic identification of him. Moreover, the ad- 
mission of the in-court identification testimony, if erroneous, was 
harmless beyond a reasonable doubt since the witness's identification 
testimony was so weak-she testified only that  defendant "resembles 
one of the guys who went to the back"-and the other evidence of de- 
fendant's guilt, including his signed confession, was so overwhelming. 

4. Criminal Law § 76.6- voluntariness of confession - sufficiency of evi- 
dence to  support findings 

The evidence on voir dire supported the court's determination that  
there was no merit in defendant's contention tha t  he confessed only 
because officers promised that his bail would be reduced and that  he 
would be placed on probation in return for his testimony against an  
accomplice and that  defendant's waiver of his rights and his confes- 
sion were made knowingly, voluntarily and intentionally. 

5. Criminal Law 1 112.1- reasonable doubt - possibility of innocence - 
,harmless error 

The court's use of the phrase "possibility of innocence" a s  synony- 
mous with "reasonable doubt," while disapproved, did not result in 
prejudice to defendant since the instruction was more favorable to 
the defendant than tha t  to which he was entitled. 

6. Criminal Law 1 113.7- instructions-acting in concert-aiding and 
abetting 

The trial court in an  armed robbery case properly instructed the 
jury on "acting in concert" and was not required to instruct on aiding 
and abetting where all the State's evidence tended to show that  de- 
fendant was present and with a common purpose did some act forming 
a part of the offense by helping accost one store employee in the 
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back of the store while a companion was robbing the other store 
employee in the front of the store. 

APPEAL by defendant from Godwin, Judge. Judgment en- 
tered 15 July 1976 in Superior Court, GUILFORD County. Heard 
in the Court of Appeals 5 May 1977. 

Defendant was indicted for armed robbery. He pled not 
guilty. At his trial, the State presented evidence to show: About 
9:30 p.m. on 29 August 1974 three young black men entered the 
Quality Food Market in Greensboro. Only two employees were 
on duty. One of the men pulled out a gun and threatened to kill 
the cashier, Burnetta Robertson. The other two proceeded to the 
rear of the store, where they threatened the other employee, 
Jerry Fuller, with a knife. The man with the gun took approxi- 
mately $2,800.00 from the cash register and then ordered Mrs. 
Robertson to lie down on the floor. The other two men pushed 
Fuller into a stockroom, threw him to the floor, and tied his 
hands behind his back. The three men then left the store to- 
gether just as a customer was entering. 

In early January 1975 Detective Brady of the Greensboro 
Police Department separately showed to Robertson and Fuller 
a group of photographs of young black males between the 
ages of eighteen and twenty-five. Each selected a photograph of 
defendant as  being a person resembling one of the participants 
in the robbery. On 30 January 1975 defendant was arrested. On 
the following day, after being advised of his constitutional 
rights, defendant signed a written waiver of his rights and a 
statement concerning his participation in the robbery. This 
statement was in substance as follows: Defendant was riding 
around in a car with Ben Haith, Henry Richardson, and Larry 
Mitchell, "getting high on wine and reefers." Ben Haith said 
he was "going in this place" and told defendant and Larry 
Mitchell to go in with him. Ben had a .25 automatic, and he 
tried to get defendant to take the gun and rob the place, but 
defendant would not. While Henry Richardson remained in the 
car, the other three went in. Ben had the gun and got the money 
from the cash register. Defendant and Larry Mitchell walked to 
the fa r  side, and Larry tied "the man" with some rope which 
defendant had carried in from the car. After leaving the store, 
they went to Ben's house, where they divided the money. De- 
fendant got about $247.00. 
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Defendant presented evidence to show that on the night of 
29 August 1974 he was with his girl friend. He denied going 
into the Quality Food Market on that date. He testified that 
he signed the confession only after the officers promised him 
a reduction in bail and probation for turning State's evidence 
to help convict Ben Haith. Defendant also presented as a wit- 
ness, Larry Mitchell, who testified that although he participated 
in the armed robbery, defendant did not. 

In rebuttal, the State introduced a previous signed state- 
ment of Larry Mitchell implicating defendant in the robbery. 

The jury found defendant guilty. From judgment impos- 
ing a prison sentence, defendant appealed. 

Attorney Gen.era1 Edmisten by Associate Attorneg Thomas 
H .  Davis, Jr., for the State. 

Assistant Public Defender D. Lamar Dozuda for defendant 
appellant. 

PARKER, Judge. 

Defendant assigns error to the admission of the in-court 
identification testimony of the State's witnesses, Robertson and 
Fuller. He contends this testimony should have been excluded 
because of impermissibly suggestive out-of-court photographic 
identification procedures. In support of this contention, defend- 
ant points out that a border on two of the group of eight photo- 
graphs which were shown separately to each witness was tinged 
with yellow; that one of the photographs with a yellow tinge on 
the border was that of the defendant; and that the other photo- 
graph with a yellow tinge on the border was that of one of the 
other men accused of participating in the same robbery. Defend- 
ant contends that because of the distinctive yellow borders 
on these two critical photographs, the photographic identification 
procedure in this case was "patently suggestive as a matter of 
law." From this he argues that reversible error occurred when 
the court admitted the in-court identification testimony of 
Robertson and Fuller. We do not agree. 

[I] Prior to admitting the in-court identification testimony of 
these two witnesses, the court in each case conducted a voir dire 
examination. After the voir d i ~ e  examination held to determine 
the admissibility of Fuller's in-court identification testimony, 
the court made full findings of fact, both concerning the out-of- 
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court photographic identification procedure which had been 
followed and concerning the opportunity which Fuller had had 
to  observe the two men who had come to the back of the store 
on the night of the robbery. In this latter connection Fuller 
testified a t  the voir dire hearing that  the back area of the 
store was well lighted with fluorescent lights, which he de- 
scribed as  "bright daylight lights," that the two men were in the 
back of the  store with him for  approximately three to five min- 
utes, and that  for much of that  time "the man with the knife," 
whom he identified a s  the defendant, was facing him. The court 
found on this evidence that  the store was well illuminated ; that  
Fuller had had an  opportunity to observe the man who held 
the knife a t  his throat;  and that Fuller did observe that man. 
The court further found as a fact "that Fuller's impression that  
the defendant resembles the man who put the knife to his throat 
a s  aforesaid is based upon his recollection of the appearance 
of the man who put the knife to his throat a s  aforesaid, and 
that  i t  is in nowise based upon his viewing of photographs ex- 
hibited to him by Greensboro police officers, a s  aforesaid." 
Since these findings a re  fully supported by the evidence, they 
a re  binding on this appeal. State v. Woods, 286 N.C. 612, 213 
S.E. 2d 214 (1975) ; State v. Tuggle, 284 N.C. 515, 201 S.E. 
2d 884 (1974) ; State v. Harmon, 21 N.C. App. 508, 204 S.E. 
2d 883 (1974). Thus, even if the use of a photograph having a 
yellow tinged border which made i t  distinctive from the other 
photographs should be considered by itself to be impermissibly 
suggestive, the court's finding, which is supported by clear and 
convincing evidence, that  Fuller's identification testimony was 
of independent origin supports the court's ruling that  his tes- 
timony was admissible. 

12, 31 The situation in connection with the identification tes- 
timony of the witness, Burnetta Robertson, is somewhat differ- 
ent. Following the voir dire hearing held to determine the 
admissibility of her in-court identification testimony, the court 
made no finding that  her identification of the defendant was of 
independent origin. The court did find that  "none of the photo- 
graphs exhibited to Mrs. Robertson by the detective, K. W. 
Brady, bore any markings other than markings and shows (sic) 
and color placed on the photographic paper a t  the time of the 
development of the photographs." The court further found that  
Detective Brady exhibited all of the photographs shown Mrs. 
Robertson without comment regarding any photograph. On these 
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findings the court concluded "that no impermissible thing was 
said o r  done to or  in the presence of (sic) hearing of Mrs. Rob- 
ertson a s  the aforesaid photographs were exhibited to  her." 
Defendant now contends that  this conclusion was erroneous a s  
a matter of law solely because of the yellow tinge, which the 
evidence shows resulted from the photographic developmental 
process and not from any action of the police, which appeared 
on the border of the photograph of the defendant and which 
made i t  distinctive from the other photographs. Defendant's 
contention presents a serious problem. Obvious!y, any marking 
or  coloring on a particular photograph, whether placed there 
deliberately or as a result of accident, which sets i t  apart  from 
others shown in a photographic lineup, presents the danger that  
the attention of the person viewing the lineup might be focused 
unduly upon that  photograph and thus lead to the danger of 
misidentification. Obviously, also, fairness requires that  every 
precaution should be exercised to avoid that  danger. Neverthe- 
less, the admission over defendant's objection a t  trial of 
eyewitness identification testimony following a pretrial iden- 
tification by photograph will be held reversible error only if 
the photographic identification procedure was so impermissibly 
suggestive as  to give rise to a very substantial likelihood of 
irreparable misidentification. State v. Knight, 282 N.C. 200, 
192 S.E. 2d 283 (1972). The only feature of the photographic 
identification procedure in the present case which was even 
remotely suggestive was the fact of the tinged yellow border on 
defendant's photograph. We do not believe that  this fact alone 
made the photographic identification procedure followed in this 
case "so impermissibly suggestive as  to give rise to a very sub- 
stantial likelihood of irreparable misidentification." Moreover, 
Mrs. Robertson's in-court identification testimony before the 
jury in this case was so weak-she testified only that  defendant 
"resembles one of the guys who went to the backv-and the 
other evidence of defendant's guilt, including his signed confes- 
sion was so overwhelming, that the admission of her testimony, 
if error a t  all, was harmless beyond a reasonable doubt. We 
find no reversible error resulted from the court's ruling allow- 
ing Mrs. Robertson to testify that  defendant resembled one of 
the robbers. 

[4] Defendant assigns error to the admission in evidence of 
his signed confession. Prior to admitting this evidence, the court 
conducted another voir dire hearing. At  this hearing defendant 
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testified and admitted he signed the confession after signing a 
waiver of his rights. He testified that  he did so only because 
the officers promised that  his bail would be reduced and that  
he would be placed on probation in return for his testimony 
against Ben Haith. The officers who took the confession denied 
making any such promises. At the conclusion of the v o i ~  dive 
hearing, the court made full findings of fact. These are fully 
supported by competent evidence. They are  therefore binding 
on this appeal. State v. Thompson, 287 N.C. 303, 214 S.E. 2d 
742 (1975). These findings in turn fully support the court's 
conclusion that  the defendant "knowingly, intelligently, and 
intentionally waived his said rights and freely, voluntarily, in- 
telligently, and intentionally" made his confession. There was 
no error in admitting the confession in evidence. 

[5] Defendant has made a number of assignments of error 
dealing with portions of the court's charge to the jury. For 
example, defendant assigns error because a t  one point the court 
instructed the jury that  reasonable doubt "is intended to imply 
a possibility of innocence." The use of the phrase "possibility of 
innocence" as  synonymous with "reasonable doubt" has been 
expressly disapproved by our Supreme Court and by this Court. 
State v. Edwards, 286 N.C. 140, 209 S.E. 2d 789 (1974) ; State 
v. Bryant, 282 N.C. 92,191 S.E. 2d 745 (1972) ; State v. Chancy, 
15 N.C. App. 166, 189 S.E. 2d 594 (1972). However, no prej- 
udice resulted to the defendant, since the instruction was more 
favorable to the defendant than that to which he was entitled. 

Defendant has also assigned error to other portions of the 
charge dealing with reasonable doubt. The charge, when read 
contextually, fairly and clearly stated the law; therefore, the 
isolated portions to which defendant excepted will not be held 
prejudicial. State v. Quick, 20 N.C. App. 589, 202 S.E. 2d 299 
(1974). 

[6] Defendant has also assigned error to the failure of the 
court to define the doctrine of aiding and abetting and to apply 
i t  to the facts of this case. We find no error. "A person who 
actually commits the offense or is present with another and 
does some act which forms a part thereof, although not doing 
all of the acts necessary to constitute the crime, is a principal 
in the first degree." State v. illitchell, 24 N.C. App. 484, 486, 
211 S.E. 2d 645, 646 (1975). Where the defendant is present 
with another and with a common purpose does some act which 
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forms a part of the offense charged, the judge must then ex- 
plain and apply the law of "acting in concert." Id. Here, defend- 
ant was indicted as  an active participant for the crime of armed 
robbery. All the State's evidence tended to show that defendant 
was present and with a common purpose did some act forming 
a part of the offense charged by helping accost one employee in 
the back of the store while Ben Haith was robbing the other 
employee in the front of the store. The court properly instructed 
the jury on "acting in concert" and was under no duty to in- 
struct on aiding and abetting. Defendant's assignment of error 
is without merit. 

Defendant's assignments of error to the denial of his motion 
for nonsuit and to the denial of his motion to set aside the 
verdict are  also overruled. There was plenary evidence to send 
the case to the jury. Since the motion to set aside the verdict 
is discretionary, the refusal to grant said motion is not review- 
able on appeal, absent an abuse of discretion. State v. Dull, 
289 N.C. 55, 220 S.E. 2d 344 (1975). Defendant has failed to 
show an abuse of discretion. 

Defendant received a fair trial free from prejudicial error. 

No error. 

Judges BRITT and MARTIN concur. 

CLIFTON H. HOOVER, PLAINTIFF v. KLEER-PAB OF NORTH CAR- 
OLINA, INC., A CORPORATION, DEFENDANT V. LAWRENCE E. HOW- 
ARD, THIRD-PARTY DEFENDANT 

No. 7626DC878 

(Filed 20 July 1977) 

1. Rules of Civil Procedure 59- judgment set aside - sufficiency of 
affidavits - no abuse of discretion 

The trial court did not abuse its discretion in granting plaintiff's 
motion to set aside a judgment for defendant pending the hearing of 
additional testimony where plaintiff supported his motion with affi- 
davits which presented sworn facts by a person who did not testify 
a t  the trial; the affidavits also showed why this person did not testify 
a t  the trial; and the judge was of the opinion that  his testimony 
could lead t o  a new and different judgment. G.S. 1A-1, Rule 69. 
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2. Trial § 58- trial by judge without jury -conclusiveness of findings 
In an action tried before the judge without a jury, the findings 

of the trial court are conclusive on appeal if supported by competent 
evidence, even though the evidence might sustain a finding to the 
contrary. 

3. Contracts !j 17- commission contract - contract not terminable a t  will 
Defendant's contention that its contract with plaintiff was ter- 

minable a t  will is without merit where the evidence showed that, by 
the terms of the written contract, plaintiff was to receive a 5% com- 
mission as  long as defendant sold its products to a named customer 
whom plaintiff had acquired for defendant. 

APPEAL by plaintiff from Johnson, Judge. Judgment en- 
tered 28 July 1976 in District Court, MECKLENBURG County. 
Heard in the Court of Appeals 10 May 1977. 

Clifton H. Hoover, plaintiff, filed a complaint on 23 Sep- 
tember 1974 seeking $4,693.04 allegedly owed him by Kleer-Pak 
of North Carolina, Inc. (Kleer-Pak), defendant, pursuant to a 
15 December 1971 written contract signed by plaintiff and 
signed in the name of defendant by L. E. Howard, Vice Presi- 
dent and General Manager. As f a r  a s  pertinent to this appeal, 
the contract provided for  plaintiff to develop sales of Kleer- 
Pak products to Brevoni Hosierv. a Division of Schulte & 
Dieckhoff (USA), Inc. (Brevoni), for which plaintiff was to 
receive a 5% commission on all such sales "as long as Kleer-Pak 
sells its product to Brevoni." Plaintiff alleged that  since I2  De- 
cember 1973 Kleer-Pak had sold $93,860.80 worth of its products 
to  Brevoni upon which plaintiff had not received his 5 %  commis- 
sion. Defendant answered, denying liability on the grounds that  
the written contract alleged in the complaint was not executed in 
accordance with statutory requirements and that Howard had 
no authorization to execute such contract on behalf of defendant. 
Defendant also counterclaimed, alleging damages in the amount 
of $7,960.00 resulting from an order placed by plaintiff on 28 
November 1972 for the sale of finished products from Kleer- 
P a k  to Brevoni that  Brevoni claimed i t  never authorized. On 
the  ground that  no authorization was given to Howard to ex- 
ecute the contract with plaintiff, defendant, a s  third-party plain- 
tiff,  filed a complaint in this action against Howard, as 
third-party defendant, seeking to establish Howard's liability 
over to Kleer-Pak in case plaintiff established his claim. 
Howard answered asserting that  a t  all times he acted pursuant 
to  a n  authorization from Murray Greiff, President of KIeer-Pak. 
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On 1 and 2 March 1976, a non-jury trial on this matter 
was held in District Court. After the presentation of his evi- 
dence, plaintiff was granted a motion to amend his complaint 
to  conform the evidence to include an allegation as to the exist- 
ence of a similar oral agreement prior to the execution of the 
written contract Setween the parties. Plaintiff presented the 
following evidence : 

Since 1957 plaintiff has been self-employed in the business 
of "selling packaging materials such as cellophane and poly- 
ethylene in the form of printed or unprinted bags or rolls." 
After defendant opened its Charlotte plant, plaintiff held dis- 
cussions some time prior to 15 December 1971 upon the re- 
quest of defendant's president, Murray Greiff, about selling 
some packaging to Brevoni for Kleer-Pak, since plaintiff already 
had several contacts with Brevoni. Pursuant to these discussions, 
Greiff orally agreed to pay plaintiff a 5 %  commission on all 
gross sales "as long as  Kleer-Pak chose to do business with 
Brevoni Hosiery." After plaintiff informed Greiff that  he would 
need a written contract before he could set up sales on this 
account, Greiff told plaintiff to have his attorney draft  one. 
When the contract embodying the above-mentioned oral terms 
was prepared, plaintiff gave i t  to Howard, who wanted to check 
with Grieff before signing it. About a week later, on 15 De- 
cember 1971, plaintiff and Howard, the latter acting on behalf 
of defendant, signed the written contract a t  defendant's offices 
in Charlotte. Thereafter, plaintiff began obtaining orders from 
Brevoni for Kleer-Pak's products for  which he received his 
agreed upon 5% commission from Kleer-Pak. Plaintiff testified 
that although occasionally he received a written order from 
Brevoni, the normal routine was to get a verbal order from 
Brevoni, to transmit the order verbally to Kleer-Pak, thereafter 
to receive a written acknowledgment from Kleer-Pak, and then to 
obtain a copy of the invoice, against which he checked the 
accuracy of his commission checks. On 28 November 1972, Hu- 
bert Bertmaring, then the purchasing agent for Brevoni, sub- 
mitted a verbal order for 20 million bags to plaintiff, who 
thereafter transmitted i t  to Kleer-Pak. However, Bertmaring 
left shortly thereafter to return to West Germany, and his 
replacement, Hans Lengers, refused to acknowledge the placing 
of the order. As a result of defendant then having to store these 
bags, Greiff sent plaintiff a letter on 4 December 1973 terminat- 
ing plaintiff's relationship with defendant. Since that  date, 
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plaintiff has received no commissions although the sales from 
defendant to Brevoni have totaled approximately $93,860.80. 

Testifying for defendant, Greiff stated that  the verbal 
agreement guaranteeing plaintiff a 574 sales commission on the 
new accounts he obtained for Kleer-Pak arose in the latter part 
of 1970 but that  i t  was only "to continue as long as there were 
no problems of any nature that we would both object to." Greiff 
further testified that he wrote the letter terminating plaintiff's 
relationship with defendant because of the 28 November 1972 
order which plaintiff had reported he had obtained from Bre- 
voni but which Brevoni refused to acknowledge that  i t  had placed. 
Because of this rejection the material, which was a special 
gauge and which could not be readily sold to other customers, 
had to be stored in defendant's warehouse with the estimated 
loss to defendant, based upon the various storage and resale 
costs, of approximately $10,000.00. Despite the initial rejection, 
about 40% of the material from the 28 November 1972 order 
was ultimately sold to Brevoni. 

On 9 March 1976 the Court found: that  plaintiff materially 
breached its contract with defendant by reason of his conduct 
surrounding the 28 November 1972 order; that  defendant had 
suffered no actual damages in consequence of said breach; and 
that the third-party defendant incurred no personal liability by 
signing the 15 December 1971 paper writing on behalf of de- 
fendant. The court then entered judgment dismissing plaintiff's 
complaint, defendant's counterclaim, and defendant's third- 
party complaint. In apt  time plaintiff filed, along with support- 
ing affidavits, a motion for a new trial pursuant to G.S. 1A-1, 
Rule 59. On 14 June 1976, the court granted plaintiff's motion 
by entering an order setting aside the 9 March 1976 judgment 
and reopening the case for the taking of additional testimony. 

On 2 July 1976 the reopened hearing was held with Hubert 
Bertmaring testifying for plaintiff and Hans Lengers testifying 
in rebuttal for defendant. Bertmaring testified that  his normal 
course of operation while he was Brevoni's purchasing agent in 
1972 was to place the orders verbally with plaintiff and to 
confirm them later with an acknowledgment and purchase 
order number; that  he placed an order for 10 million clear bags 
and 20 million printed bags with plaintiff verbally in November 
1972; that  before he left for military duty in West Germany 
he had an  acknowledgment for 10 miIlion bags from defendant 
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but had not yet received a confirmation for the 20 million bags; 
that  when he left for  West Germany the only way Lengers could 
know of his orders was through a memorandum Bertmaring 
left for him; and that  he did not include the 20 million bag order 
in the  memorandum since he had not received the acknowledg- 
ment. Defendant's witness, Lengers, testified that  while the 
memorandum mentioned Kleer-Pak was reserving materials for  
the 20 million bags, he interpreted the memorandum to  mean 
that  Brevoni was not committed to make this purchase and that  
Brevoni had no binding order for  the 20 million bags from 
Kleer-Pak; therefore, he refused to confirm that order. 

Amending the 9 March 1976 judgment by making new find- 
ings of fact and conclusions of law, the court on 28 July 1976 
entered a new judgment awarding plaintiff his cl~aim of 
$4,693.04 and dismissing defendant's counterclaim and third- 
party complaint. From the entry of this new judgment, defend- 
ant  assigns error and appeals. 

Wardlow, Knox & Knox b l ~  Williaw~ G. Robinson and John 
S. Freeman for plaintiff appellee. 

Harkey, F a g g a ~ t ,  Coira & Fletcher by Philip D. Lambeth 
for defendant appellant. 

PARKER, Judge. 

[I] Defendant f irst  assigns error to the order allowing plain- 
tiff's motion pursuant to G.S. 1A-1, Rule 59, whereby the judg- 
ment of 9 March 1976 was set aside pending the hearing of 
additional testimony. Defendant asserts that  the trial court 
abused its discretion in reopening the case in that  the affidavits 
supporting the motion were insufficient to  establish the grounds 
enumerated under Rule 59 for granting such a motion. It is well 
established that a motion for a new trial under G.S. 1A-1, Rule 
59, is addressed to the sound discretion of the trial judge, whose 
ruling is not reviewable on appeal absent an abuse of discretion. 
Glen Forest Corp. v. Bensch, 9 N.C. App. 587, 176 S.E. 2d 
851 (1970). Defendant has failed to  show any such abuse of 
discretion. Plaintiff's affidavits presented sworn facts by Hu- 
bert Bertmaring which tended to show that  he did in fact place 
the questioned order with plaintiff a s  well as to  show why he 
had not testified a t  the earlier trial. The judge, being of the 
opinion that  this additional testimony could lead to a new and 
different judgment, ordered the original judgment reopened. 
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Having wide latitude under Rule 59 to grant new trials, the 
judge did not abuse his discretion in seeking to have all the 
facts before him before reaching a final decision in this case. 
See Finance Corp. v. Mitchell, 26 N.C. App. 264, 215 S.E. 2d 
823 (1975). Defendant's first assignment of error is overruled. 

123 Defendant assigns as  error the entry of the 28 July 1976 
judgment. Defendant argues that the court's findings of fact 
and conclusions of law are not supported by the evidence when 
the testimony "is considered as  a whole." There is no merit in 
defendant's position. In an action tried before the judge with- 
out a jury, the court's findings of fact have the force and effect 
of a jury verdict. Thus, i t  is the function of the trial judge to 
pass on the credibility of the witnesses, the weight to be given 
their testimony, and the inferences to be drawn from the evi- 
dence. Therefore, the findings of the trial court are conclusive 
on appeal if supported by competent evidence even though the 
evidence might sustain a finding to the contrary. Kwutton v. 
Cofield, 273 N.C. 355, 160 S.E. 2d 29 (1968). Although the 
evidence presented by the parties in this case was conflict- 
ing, there was competent evidence to support the findings by 
the trial court. Defendant's assignment of error is overruled. 

[3] Defendant finally assigns as  error the cwrt 's  conclusion 
as a matter of law that  defendant terminated plaintiff's con- 
tract  without just cause and thereby committed a material 
breach of contract. Defendant argues that  the contract was ter- 
minable a t  will because no definite time was set for its duration. 
We find defendant's position untenable. The purpose of the 
contractual arrangement between the parties was for plaintiff 
to use his contacts to develop Brevoni as  a customer for defend- 
an t  in consideration for which plaintiff would receive a 5 %  
commission on all gross sales made by defendant to Brevoni. 
Both the initial oral agreement and later the written agreement 
contained terms to the effect that the 5 %  commission would 
be paid to plaintiff as long as defendant sold its products to 
Brevoni. The terms of the contract were definite; therefore, i t  
was not terminable a t  will. Finding no error in the trial court's 
conclusions of law, we overrule defendant's final assignment of 
error. 

Affirmed. 

Judges BRITT and MARTIN concur. 
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STATE O F  NORTH CAROLINA v. BRUCE E. ELLIS 

No. 779SC62 

(Filed 20 July 1977) 

1. Embezzlement 35 4, 6- allegation of ownership by "Provident Finance 
Company" - proof of ownership in  corporation - no fatal  variance 

There was no fatal  variance in a n  embezzlement case because 
the indictment placed ownership of the embezzled funds in  "The Provi- 
dent Finance Company" and the evidence placed ownership of the 
funds in  the "Provident Finance Company of Henderson, Inc.," since 
the words "Provident Finance Company" clearly import a corporation 
pursuant  to G.S. 55-12. 

2. Embezzlement 5 5- proof of transaction - specific date not alleged 
The t r ia l  court in  a n  embezzlement case did not e r r  in  the ad- 

mission of a witness's testimony concerning transactions on dates 
which were not particularly listed in the indictment where the indict- 
ment alleged tha t  the transactions constituting the alleged embezzle- 
ment occurred between two specified dates and then listed particular 
dates, and the  transactions to which the witness testified occurred 
within the period stated in the indictment, since the defendant had 
ample notice of the time frame upon which the State  relied. 

3. Criminal Law 1 128.2- use of word "embezzle" in cross-examining 
defendant -failure to  declare mistrial 

The t r ia l  court did not e r r  in refusing to declare a mistrial in  a n  
embezzlement case when the prosecutor used the word "embezzle" dur- 
ing his cross-examination of the defendant where the court sustained 
defendant's objection t o  the prosecutor's question and instructed the 
jury to  disregard it. 

4. Embezzlement 6.1- evidence of frugal life style-refusal to give 
requested instruction 

The t r ia l  court in a n  embezzlement case properly refused to in- 
s t ruct  the jury tha t  evidence of defendant's financial condition and 
the absence of any large expenditures by him should be considered by 
the jury in determining guilt o r  innocence where the State  did not 
attempt to  prove t h a t  defendant converted and spent the missing 
funds on himself but  presented evidence tending to show tha t  defend- 
a n t  misapplied the funds within his employer's company t o  reduce 
bad debt accounts and thereby protect his job and enhance his income 
under the company profit sharing plan, since the requested instruc- 
tion applied to  a situation not a t  issue in the trial. 

5. Criminal Law 5 114.1- recapitulation of evidence - disparity in time 
The fact  tha t  the trial court in a complicated case consumed more 

time i n  recapitulating the State's evidence than tha t  of the defendant 
did not constitute a n  expression of opinion on the evidence. 
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6. Criminal Law 5 122.2- jury unable to  agree-instruction to deliberate 
further 

The trial court did not coerce a verdict in  sending the jury back 
for  fur ther  deliberations af ter  the jury announced t h a t  a verdict had 
not been reached where the court stressed to the jury t h a t  i ts  verdict 
was not to be bought a t  the price of the surrender of the conscientious 
convictions of any of i t s  members. 

7. Embezzlement 5 6- allegation of "embezzlement and conversion" - 
proof of misapplication - no fatal  variance 

There was no fatal  variance between indictment and proof where 
the indictment alleged tha t  deiendant did "embezzle and convert to 
his own use" funds of a finance co.mpany and the State's evidence 
tended to show tha t  defendant fraudulently misapplied the funds 
but failed to show t h a t  defendant converted the funds to  his own 
use, since the term "embezzle" includes fraudulent misapplication, 
and the allegation of conversion may be treated a s  surplusage. 

APPEAL by defendant from Baley, Judge. Judgment entered 
15 October 1976, Superior Court, VANCE County. Heard in the 
Court of Appeals 1 June 1977. 

Defendant was charged in a bill of indictment with em- 
bezzlement of funds from the Provident Finance Company in 
whose Henderson branch he was employed as manager. The 
jury returned a verdict of guilty, and defendant appeals from 
the judgment entered on the verdict imposing imprisonment for 
a term of three to five years. 

Other relevant facts are  set out in the opinion below. 

Attorney General Edrnisten, by  Associate At torney Joan 
H. Byers, for  the  State.  

Rogers & Senter ,  by  Bobby W.  Rogers, f o r  defendant.  

BROCK, Chief Judge. 

[I] Defendant f irst  assigns error to the trial court's denial of 
his motion for  directed verdict a t  the close of State's evidence. 
As ground for his motion defendant argued a fatal variance 
between the indictment and proof. The indictment placed owner- 
ship of the embezzled funds in the "Provident Finance Com- 
pany." Evidence educed a t  trial placed ownership of the funds 
in the "Provident Finance Company of Henderson, Inc." De- 
fendant contends the difference in names constitutes a fatal 
variance. We disagree. 
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In an indictment for  embezzlement i t  is necessary to allege 
ownership of the property in a person, corporation, or  other 
legal entity able to own property. Where the property belongs 
to a corporation: " . . . the name of the corporation should be 
given, and the fact that  i t  is a corporation stated, unless the 
name itself imports a corporation." State v. Thornton, 251 
N.C. 658, 662, 111 S.E. 2d 901, 903 (1960). General Statute, 
Chap. 55, Business Corporations Act, Art. 3, Formation, Name 
and Registered Office, Section 55-12, Corporate name, states: 
"The corporate name shall contain the wording 'corporation,' 
'incorporated,' 'limited' or  'company' or an abbreviation of one 
of such words." The words "Provident Finance Companv" 
clearly import a corporation ; therefore, a s  to placing ownership 
in a corporate entity, the indictment is sufficient. 

The issue then is whether the variance between "Provi- 
dent Finance Company" and "Provident Finance Company of 
Henderson, Inc." is so material as to be fatal. We hold that  i t  
is not. The defendant was adequately informed of the corpora- 
tion which was the accuser and victim. A variance will not be 
deemed fatal where there is no controversy as to who in fact 
was the true owner of the property. State v. Wyatt, 254 N.C. 
220,118 S.E. 2d 420 (1961). 

[2] Defendant next assigns as error the admission of testimony 
of State's witness Allen. Allen testified concerning a loan trans- 
action in which he made final payment on his account and re- 
ceived a paid-in-full receipt from defendant. Allen's payment 
was not applied to his loan account. Defendant argues that  the 
State should be restricted to proof of the transactions set out 
in the indictment and that  since the dates of the transactions 
testified to by Allen were not included in those listed in the in- 
dictment, admission of the testimony was error. Defendant's 
argument is without merit. 

Where time is not of the essence in the crime charged, an 
indictment charging the crime is not defective when the date is 
left out. State v. Tess~zenr, 254 N.C. 211, 118 S.E. 2d 393 (1961 ) . 
Embezzlement in violation of G.S. 14-90 requires the establish- 
ment of four elements: (1) that  the defendant was the agent of 
the prosecutor; (2) that  by the terms of his employment he was 
to  receive the property of his principal; (3) that he received 
the property in the course of his employment; and (4) knowing 
i t  was not his own, converted i t  to his own use or fraudulently 
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misapplied it. State v. Buzxelli, 11 N.C. App. 52, 180 S.E. 2d 
472 (1971) ; State v. Smithey, 15 N.C. App. 427, 190 S.E. 2d 
369 (1972). There was sufficient evidence presented to  prove 
the elements necessary to establish the crime charged in the bill 
of indictment. Furthermore, the indictment expressly stated that  
transactions constituting the alleged embezzlement occurred be- 
tween 6 July 1970 and 7 May 1974. The transactions testified 
to  by Allen occurred within the period stated in the indict- 
ment. The defendant had ample notice of the time frame 
upon which the State relied. If defendant had wanted more 
information than that provided in the indictment, i t  was his 
obligation to  request a bill of particulars. State v. Cox, 244 
N.C. 57, 92 S.E. 2d 413 (1956). 

[3] Defendant next assigns error to the trial court's refusal to 
declare a mistriai. The prosecutor, in cross-examining the de- 
fendant, asked the following question: "And these were the 
90 day account cards that  you had to embezzle some money from 
to pay off delinquent loans?" (Emphasis added.) The defend- 
ant's objection was immediately sustained by the trial court. 
Defendant moved for mistrial. The trial judge denied the motion 
but immediately thereafter admonished the jury to  disregard 
the prosecutor's remark. The defendant argues that  the prose- 
cutor's use of the word "embezzle" was so inflammatory as to  
require a mistrial. We disagree. The trial judge moved swiftly 
to excise any prejudicial effect of the prosecutor's question. The 
conduct of the trial rests in the discretion of the trial court. 
State v. Lindsey, 25 N.C. App. 343, 213 S.E. 2d 434 (1975). The 
ruling denying the motion for  mistrial was sound and in no way 
evidences an abuse of discretion. 

[4] The defendant next assigns as error the trial court's fail- 
ure to submit a requested charge to the jury. In substance the 
requested charge stated that  evidence as  to defendant's reputa- 
tion for  honesty and fair  dealing, his financial condition, and 
the absence of any large expenditures by him should be con- 
sidered by the jury in determining guilt or innocence. This 
assignment of error is without merit. 

The court need not give a requested instruction which is 
not germane to  the issue. State v. Smith, 202 N.C. 581, 163 S.E. 
554 (1932). The purpose of the instruction requested was to 
place in counterpoise defendant's evidence of a frugal life 
with the  prosecution's evidence that  defendant converted the 
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allegedly embezzled funds to his own use. In the  present case 
the State did not attempt to prove that  defendant converted and 
spent the missing funds on himself. The State's evidence tended 
to  show that defendant misapplied the funds within the company 
to reduce bad debt accounts and thereby protect his job and 
enhance his income under the company profit sharing plan. The 
requested instructions were inappropriate in that  they ap- 
plied to a situation not a t  issue in the trial. 

151 The defendant next contends that  the trial court, in i ts  
recapitulation of the evidence, unduly stressed the  State's case 
to  the prejudice of the defendant. The fact that  the trial court 
in a complicated case consumes more time in recapitulating the 
State's evidence than that  of the defendant does not constitute 
an  expression of opinion on the evidence. Stute v. Murray, 21 
N.C. App. 573, 205 S.E. 2d 587 (1974). After reviewing the 
record in light of the charge, we find no undue weight given 
to  the State's evidence. 

[6] The defendant next assigns as error the trial court's re- 
quest that the jury continue its deliberations af ter  the jury 
announced that  a verdict had not been reached. The defendant 
argues that  sending the  jury back for further deliberations 
coerced the dissenting juror. This assignment of error is without 
merit. In sending the jury back, the trial judge was fulfilling his 
obligation to achieve the most efficient administration of the 
judicial process possible under the particular circumstances. 
Furthermore, he assiduously stressed to the jury that  its verdict 
was not to be bought a t  the price of the surrender of any of i t s  
members' conscientious convictions. 

[7] Defendant assigns as error that  part  of the trial judge's 
charge in which he explained that for the jury to find defeiid- 
a n t  guilty, i t  must find beyond a reasonable doubt that  the 
defendant, a s  an employee, received funds and with fraudulent 
intent used the property for a purpose other than that for 
which i t  was received. The indictment charged that  defendant 
did "embezzle and convert to his own use." Defendant argues 
that  the State proved only misapplication of funds. He contends 
that  there is a fatal variance between the allegations and the 
proof and that the court's charge was in error in that  i t  allowed 
the jury to find him guilty without a finding that  he converted 
the  funds to his own use. 
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While defendant claims the judge erred in defining "em- 
bezzlement" in his charge, he is really arguing a fatal variance 
between allegation and proof. The proper method for  raising the 
issue of fatal variance is not by exception to the charge, but 
rather by motion to dismiss as in case of nonsuit. State v. Gmce, 
196 N.C. 280, 145 S.E. 399 (1928). Since defendant did move 
fo r  directed verdict and did except to the denial of the motion, 
we will consider the substantive issue raised by this assignment 
of error. 

The indictment charged that  defendant did "embezzle and 
convert to his own use" funds from Provident Finance 
Company. Defendant argues that  because of the quoted language 
the State elected to t ry  defendant on a theory of embezzlement 
by conversion. We do not agree. Embezzlement is a statutory 
crime. G.S. 14-90 declares that  a person will be guilty of a 
felony if he " . . . shall embezzle or fraudulently or knowingly 
and willfully misapply or convert to his own use, or shall take, 
make away with or secrete, with intent to embezzle or fraudu- 
lently or  knowingly and willfully misapply or  convert to his 
own use. . . . " By its wording there are  six possible means 
of violating the statute, two of which are embezzlement and 
conversion to one's own use. 

In State v. Foust, 114 N.C. 842, 19 S.E. 275 (1894), i t  was 
held that  the statute which is now G.S. 14-90 "renders i t  in- 
dictable to embezzle or  fraudulently convert to one's own 
use . . . these acts are  not necessarily and strictly synonymous." 
"To embezzle may mean to 'appropriate to one's own use,' but 
i t  embraces also the meaning 'to misappropriate.' " Id. a t  843, 
19 S.E. a t  275. In Foust the indictment charged that defendant 
"willfully, fraudulently, knowingly and feloniously did convert 
to his own use and embezzle." (Emphasis added.) Our Supreme 
Court held that  the court correctly charged the jury when i t  
"told the jury that  to embezzle was for  an agent fraudulently to 
misapply the property of his principal ; that i t  was not necessary 
that  the agent should convert i t  to his own use . . . . " Id.  a t  843, 
19 S.E. a t  275. 

The present case is controlled by Foust. The indictment 
charged that  defendant did "embezzle and convert to his own 
use." (Emphasis added.) The State, a s  in Foust, proved fraudu- 
lent misapplication. The trial court, as in Foust, correctly 
charged the jury on fraudulent misapplication. Thus the crime 
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of embezzlement was properly charged in the indictment, proved 
by the State, and explained to the jury by the trial court. As 
to that  part  of the indictment alleging conversion, where an 
averment as to the manner of committing an offense can be 
omitted without affecting the charge in the indictment, i t  may 
be rejected as  surplusage. 41 Am. Jur.  Zd, Indictments and In- 
formation, § 266, p. 1042. 

Defendant's remaining assignment of error have been re- 
viewed. Examination thereof discloses no error. The defendant 
had a fa i r  trial free from prejudicial error. 

No error. 

Judges HEDRICK and MARTIN concur. 

STATE O F  NORTH CAROLINA v. CEDRICK BOST 

No. 7610SC968 

(Filed 20 July 1977) 

1. Burglary and Unlawful Breakings § 5.8; Larceny 3 7- breaking into 
apartment - larceny of TV -sufficiency of evidence 

In  a prosecution for  breaking and entering and larceny, evidence 
was sufficient to  be submitted to  the jury where i t  tended to show tha t  
the crimes were committed by a black male wearing a light, sleeveless, 
undershirt type sh i r t ;  defendant, a black male wearing a similar type 
shirt ,  was  observed within a few minutes a f te r  the crimes were com- 
mitted a t  a location only two blocks away from the scene of the 
crimes; he was perspiring, short of breath, and had been running; a n  
automobile arrived and parked near the  scene of the crimes only a 
few minutes before they were committed and the person who committed 
the  crimes placed the stolen TV in this automobile; and defendant's 
fingerprint was found on this automobile. 

2. Criminal Law 8 60.5- fingerprint evidence -time of impression - 
competency 

I n  a prosecution for  breaking and entering a n  apartment and lar- 
ceny of a T V  therefrom, the trial court properly allowed into evi- 
dence testimony concerning defendant's fingerprint on a car  in the 
apartment parking lot, though there was no showing tha t  the finger- 
pr int  was impressed a t  the time of the commission of the  crimes, 
since the fingerprint evidence was logically relevant, not to show 
defendant's presence a t  the apartment where the crimes were commit- 
ted, but t o  connect defendant with the automobile i n  which the stolen 
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TV was placed, and, for that  purpose, the fingerprint evidence would 
be relevant even though defendant's fingerprint had been impressed 
on the car a t  some time other than when the apartment was broken 
into. 

3. Criminai Law § 66.2- identification of thief -witness's statement "I 
imagine" - competency 

In a prosecution for breaking and entering and larceny, the trial 
court did not err  in allowing a witness to testify with respect to the 
man she saw carrying a TV from the direction of the apartment 
broken into that "I imagine he was around five feet," since the wit- 
ness was merely indicating that  she was giving a rough estimate of 
what she had perceived. 

4. Criminal Law 9 162.2- objectionable question - failure to  object - 
motion to strike answer properly denied 

The trial court did not err  in denying defendant's motion to 
strike a responsive answer of a State's witness which constituted 
hearsay where the form of the question should have sufficiently ap- 
prised defendant's counsel of the hearsay nature of the answer for 
which i t  called, but counsel made no objection to the question. 

APPEAL by defendant from McLelland, Judge. Judgment 
entered 16 July 1976 in Superior Court, WAKE County. Heard 
in the Court of Appeals 3 May 1977. 

This is an appeal from sentence imposed on defendant's 
conviction of felonious breaking and entering and felonious lar- 
ceny. 

The State's evidence showed that during the early evening 
hours of 17 August 1975 Louise Honeycutt's apartment in the 
Cameron VilIage Apartments in Raleigh was broken into in 
her absence and that a portable TV and items of jewelry were 
taken. About 8:30 p.m. a car, later determined to be a Ford 
Mustang registered to one Gregory Bullock of Fuquay-Varina 
and reported stolen, was seen to pull into the apartment park- 
ing lot and to park in the space marked for the Honeycutt apart- 
ment. About 8:45 p.m. a neighbor, Ruby Kimball, saw a black 
man having an Afro hairstyle and wearing a "light Iooking 
sleeveless undershirt type shirt" come from the direction of 
the Honeycutt apartment carrying what appeared to be a TV. 
When the lights of a passing car shone on him, he squatted 
down beneath an apple tree until the car passed. He then went 
to the parked Mustang and put the TV in it. Ruby Kimball 
phoned the police, who arrived shortly thereafter. The police 
found the Ford Mustang still parked in the parking lot. A TV 
set, identified by Louise Honeycutt as hers and as having been 
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left by her locked in her apartment, was in the back of the Ford. 
A window screen to the Honeycutt apartment had been torn 
or cut out and the apartment had been ransacked. 

Officer Davis of the Raleigh Police Department started 
patrolling the immediate vicinity in his patrol car. About ten 
minutes after first receiving word of the break-in, Officer 
Davis observed a black male, the defendant, running west on 
Peace Street toward the Cameron Village Apartments about 
two blocks east of the apartments. Defendant was perspiring 
heavily and was short of breath. He was wearing a sleeveless 
multi-colored tank top shirt. Officer Davis asked defendant for 
some identification, which defendant produced, but Davis did 
not search the defendant or further detain him a t  that time. 
When Officer Davis left, he saw defendant continue to walk 
westward, toward the apartments. Approximately thirty minutes 
later, after a call was put out to find defendant, he was appre- 
hended while using a public telephone a t  a location approxi- 
mately 15 blocks away from the Cameron Village Apartments. 

A fingerprint expert testified that a latent fingerprint 
found on the outside of the door just below the window on the 
driver's side of the Ford Mustang matched the print made by 
defendant's right hand middle finger. In the opinion of this 
expert, the fingerprint could have been placed on the vehicle 
as  much as 48 hours prior to the time he examined the vehicle 
on the night the break-in occurred. 

Defendant did not introduce evidence. He was found guilty 
by the jury, and sentence was imposed on the verdict, from 
which defendant now appeals. 

Attorney General Edmisten by Assistant Attorney General 
Robert R. Reilly for the State. 

Brenton D. Adams for defendant appelhzt. 

PARKER, Judge. 

[I] Defendant assigns error to the denial of his motion for 
nonsuit. We find the evidence, when considered in the light 
most favorable to the State, sufficient to take the charges 
against defendant to the jury. There was evidence that the 
crimes were committed by a black male wearing a "light looking 
sleeveless undershirt type shirt." Defendant, a black male wear- 
ing a similar type shirt, was observed within a few minutes 
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after the crimes were committed a t  a location only two blocks 
away from the scene of the crimes. He was perspiring, short of 
breath, and had been running. That he was running toward 
rather than away from the scene of the crimes presented a fac- 
tor for  the jury to evaluate. The State's evidence in this con- 
nection a t  least unequivocally established his presence near the 
scene of the crimes at  a time shortly after they were committed. 
There was evidence that  an automobile arrived and parked near 
the scene of the crimes only a few minutes before they were com- 
mitted and that  the person who committed the crimes placed the 
stolen TV set in this automobile. Defendant's fingerprint was 
found on this automobile. Although all automobiles are meant 
to be driven on public streets and are frequently parked in 
public places, this particular automobile had been stolen from 
its owner, who lived outside of Raleigh, and nothing in the 
evidence suggests any legitimate reason why defendant should 
ever have been sufficiently near the automobile to place his fin- 
gerprint upon it. In our opinion the evidence was sufficient to 
support a legitimate inference which the jury might draw that 
defendant was the person who was seen placing the stolen TY 
set in the automobile and that he was the person who committed 
the crimes with which he was charged. Defendant's motion for 
nonsuit was properly denied. 

121 Defendant assigns error to the admission in evidence over 
his objections of the testimony by the fingerprint expert identi- 
fying as defendant's the latent fingerprint found on the door 
of the automobile in which the stolen television set was placed. 
He contends this testimony should not have been admitted be- 
cause the evidence failed to show that the fingerprint could 
have been placed on the automobile only a t  the time the crime 
was committed. Evidence that fingerprints found a t  the scene 
of a crime are  those of the accused is relevant to show that at 
some time he had been present a t  the scene. However, the pro- 
bative force of such evidence to show that the accused com- 
mitted the crime depends upon the strength of evidence of cir- 
cumstances from which the jury might find that  the fingerprints 
could have been impressed only a t  the time of the crime was 
committed. Thus it is that "[tlhe probative force, not the ad- 
missibility, of a correspondence of fingerprints found a t  the 
crime scene with those of the accused, depends on whether 
the fingerprints could have been impressed only a t  the time the 
crime was perpetrated." State v. Zrick, 291 N.C. 480, 489, 231 
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S.E. 2d 833, 839 (1977). Ordinarily, the question whether the 
fingerprints could have been impressed only at  the time the 
crime was committed is a question of fact for the jury and not 
a question of law to be determined by the court prior to admis- 
sion of the fingerprint evidence. State v. Irick, supra. In the 
present case, the fingerprint evidence was logically relevant, 
not to show defendant's presence a t  the Honeycutt apartment 
where the crimes were committed, lout to connect defendant 
with the automobile in which the stolen TV set was placed. For 
that purpose, the fingerprint evidence in this case would have 
been relevant even though defendant's fingerprint had been 
impressed on the car door a t  some time other than when the 
Honeycutt apartment was broken into. Such evidence, standing 
alone, would certainly not have been sufficient to support the 
verdicts finding defendant guilty in this case. However, i t  has 
never been the rule that fingerprint evidence, to be admissible, 
must be so strong that, considered alone and unsupported by 
any other evidence showing defendant's guilt, i t  would with- 
stand a motion for nonsuit. We find no error in the admission 
of the fingerprint evidence in this case. 
[3] Ruby Kimball, the witness who testified to seeing the 
man who carried the TV set from the direction of the Honeycutt 
apartment to the parked car, was asked by the District Attorney 
if she recalled either the build or the height of the person she 
saw. To this she replied: "Oh, I imagine he was around 
five-." At this point defendant's counsel objected. The objec- 
tion was overruled, and the witness completed her answer by 
saying, "five feet." Defendant assigns the overrulins of 
his objection as error, contending that the witness should have 
been permitted to testify only to what she saw, not what she 
imagined. We find no error. The witness was testifying from 
first-hand observation. Her use of the expression, "I imagine," 
merely indicated that she was giving a rough estimate of what 
she had perceived, and the jury must have understood it in this 
sense. The evidence was competent; its weight was for the jury. 
State v. Haney, 263 N.C. 816, 140 S.E. 2d 544 (1965). This 
assignment of error is overruled. 

[4] The record shows that the following occurred during the 
direct examination of one of the Raleigh police officers who 
made an investigation a t  the scene of the crimes: 

"Q. Now, while you were on the scene, did you get 
any further information about that vehicle? 
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A. Yes, sir. While we were still on the scene a t  ap- 
proximately eleven minutes after I arrived a t  the scene, 
this Mustang was called in to the Raleigh Police Depart- 
ment as being stolen. 

Q.  Thank you. 

Mr. Riley: No further questions. 

The Court: Mr. Adams, have you questions? 

Mr. Adams: If the Court pleases, I move to  strike that  
last statement of the officer. 

The Court: Denied." 

Defendant assigns error to the denial of his motion to strike. 
We find no error. I t  is true, as defendant contends, that  the 
witness's statement that  the automobile "was called in to the 
Raleigh Police Department as being stolen" was hearsay. How- 
ever, the very form of the question should have sufficiently 
apprised defendant's counsel of the hearsay nature of the an- 
swer for which i t  called, and "it is well settled that an  objection 
must be interposed to an improper question without waiting fo r  
the answer and, if the objection is not made in ap t  time, a 
motion to  strike a responsive answer is addressed to  the dis- 
cretion of the trial court, except where the evidence is rendered 
incompetent by statute." State v. P e r ~ y ,  275 N.C. 565, 571, 169 
S.E. 2d 839, 844 (1969). Here, no objection was made when the 
question was asked; the answer was responsive; no statute is 
involved; and we find no abuse of the trial court's discretion in 
denying defendant's motion to  strike. Moreover, with com- 
mendable candor, defendant's counsel admitted during oral 
argument on this appeal that he had interposed no objection to 
the question when i t  was asked because he had hoped for  a 
favorable answer. Having thus speculated and lost, defendant 
may not now justly complain because of the denial of his mo- 
tion to  strike. This assignment of error is overruled. 

We have carefully examined all of defendant's remaining 
assignments of error and find them without merit. In defend- 
ant's trial and in the judgment appealed from we find 

No error. 

Judges BRITT and MARTIN concur. 
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JAMES RUDOLPH STREETER v.' BETTY JEAN COREY STREETER 

No. 763DC906 

(Filed 20 July 1977) 

1. Divorce and Alimony 16- effect of delay in seeking alimony 
The mere delay by the dependent spouse in seeking maintenance 

from the supporting spouse, absent any showing oE prejudice to the 
supporting spouse resulting from the delay, does not bar the depend- 
ent spouse's action to enforce the right to support. 

2. Rules of Civil Procedure $ 50- motion for  judgment n.0.v.-necessity 
for directed verdict motion 

The timely making of an appropriate motion for a directed verdict 
is an  absolute prerequisite for the motion for judgment notwithstand- 
ing the verdict. 

3. Rules of Civil Procedure 1 49; Trial $ 56- waiver of jury trial on issue 
of fact 

The court's finding that the attorney for the plaintiff agreed 
tha t  the question of laches by defendant in seeking alimony would 
be determined solely by the judge was supported by the record where 
plaintiff's attorney failed to demand that  the issue of laches be 
submitted to the jury, and plaintiff's attorney admitted in his brief 
that  he agreed that no issue of laches would be submitted to the 
jury, since the judge was authorized by G.S. 1A-1, Rule 49(c) to 
make a finding upon an issue of fact absent a request that  the issue 
be submitted to the jury. 

4. Trial 1 58- findings by court after jury verdict 
The trial court did not usurp the jury's authority in making de- 

tailed findings of fact in its judgment awarding a divorce to plaintiff 
and alimony to defendant where the findings were made after the 
jury had returned its verdict and were not inconsistent with the 
verdict; furthermore, if some of the findings were not necessary to 
the determination of issues which were before the court to decide, they 
may be treated a s  surplusage. 

APPEAL by plaintiff from Whedbee, Judge. Judgment en- 
tered 27 May 1976 in District Court, P~TT County. Heard in the 
Court of Appeals 12 May 1977. 

Plaintiff-husband commenced this action on 11 September 
1975 seeking an absolute divorce on the ground of separation 
for  more than one year. Defendant-wife answered alleging facts 
in recrimination as affirmative defenses and counterclaiming 
for  alimony and counsel fees. Plaintiff replied, pleading laches 
as  a defense to defendant's counterclaim. An interlocutory 
award to defendant of alimony pendente lite and counsel fees 



680 COURT OF APPEALS [ 33 

Streeter v. Streeter 

was affirmed by this Court in an unpublished opinion filed 3 
November 1976. Stveeter v. Streeter, 31 N.C. App. 334, 229 
S.E. 2d 259 (1976). 

At trial on the merits before a jury, plaintiff testified that  
the parties married on 21 April 1965, that they separated on 30 
May 1966, and that  since then they have lived continuously sep- 
arate and apart. He also testified that no children were born 
of the marriage. 

Defendant testified in substance to the following: Initially 
the marriage was a happy one. In  October 1965 defendant was 
seriously injured and disfigured in an automobile accident. 
Thereafter, plaintiff's attitude toward her changed. He began 
spending considerable time away from home and finally told 
defendant he did not love her and she would be better off living 
with her aunt o r  mother. On 30 May 1966 defendant was very 
sick and needed medication. Plaintiff left in the early morning 
to get the medicine but did not return. That afternoon defend- 
ant  saw him in the company of another woman. Defendant left 
that  same day. Plaintiff has not given her any financial support 
since 30 May 1966, but his mother has given her money and 
purchased clothes. In April 1967 defendant went to Washington, 
D. C., where plaintiff was then living, to discuss their marital 
situation. When she arrived, Barbara Tucker answered the door 
and defendant saw a woman's clothing and a baby crib in 
plaintiff's apartment. 

Prior to the accident in October 1965, defendant taught 
school. In September 1966 she went back to work without the 
doctor's permission and continued teaching until December 
1967. Since then she has become totally disabled and her sole 
income is $2610.00 per month from social security. Plaintiff is 
employed by Proctor & Gamble in Greenville, N. C., and earns 
approximately $930.00 per month. Defendant delayed bringing 
an action for support because she understood she needed money 
to seek a lawyer and she was financially unable to pay legal 
expenses. She always hoped they would make up. 

In rebuttal, plaintiff testified that defendant had not asked 
for any support since their sparation on 30 May 1966, that he 
had given her none since that  time, and that  he  had made no 
attempt to reconcile their differences. 
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Issues were submitted to and were answered by the jury 
as  follows: 

"1. Did the plaintiff commit adultery as  alleged? 

No. 

2. Did the plaintiff willfully abandon the defendant 
without just cause or provocation, a statutory ground for 
permanent alimony and a bar to divorce? 

No. 

3. Has the plaintiff without provocation rendered the 
condition of the defendant intolerable and her life burden- 
some ? 

Yes." 

Following return of the verdict by the jury, a hearing was 
heId before the judge sitting without a jury to determine 
whether there should be an award of permanent alimony, and if 
so, in what amount. Thereafter, the court entered judgment 
making findings of fact, conclusions of law, and granting plain- 
tiff an absolute divorce but ordering him to pay defendant 
$25.00 per week support and her counsel fees. From this judg- 
ment, plaintiff appealed. 

Laurence  S. G r a h a m  f o r  p la in t i f f  appellant. 

B loun t ,  Cr i sp  & G r a ? ~ t m y r c  b z ~  Ne l son  B. Cr i sp  f o ~  de fend-  
ant appellee. 

PARKER, Judge. 

Plaintiff made twelve assignments of error. He discusses 
only the first four of these in his brief. The rest are deemed 
abandoned. Rule 28 (a ) ,  Rules of Appellate Procedure. 

[I] In his first assignment of error plaintiff challenges the 
court's conclusion that  there had been "no laches on the part  of 
the defendant who hoped for a reconciliation of her marriage 
and had no money for attorney's fees." We find no error. 

Laches is an affirmative defense, G.S. 1A-1, Rule 8 (c ) ,  
which in this case was plaintiff's burden to prove. Plaintiff has 
neither alleged nor offered any evidence to prove that he has 
been prejudiced by defendant's delay in seeking to enforce her 
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rights. "[Iln the absence of such showing the benefits of the de- 
fense of laches may not be invoked." Holt v. Mu?/, 235 N.C. 46, 50, 
68 S.E. 2d 775, 778 (1952). On competent evidence the court 
made findings that " [t] he defendant is substantially in need 
of maintenance and support from the plaintiff in that she must 
borrow money to meet her fixed monthly expenses and has no 
one else upon whom she may depend for support and does in 
fact need additional support to supplement the Two Hundred 
Sixty and No/100 Dollars ($260) per month she receives as  
disability payments." On competent evidence the court also 
found the facts as to plaintiff's earnings and his ability to sup- 
port the defendant. Plaintiff does not challenge these factual 
findings nor does he question the court's conclusions that de- 
fendant is the dependent spouse and plaintiff the supporting 
spouse. Plaintiff's sole contention in support of his first assign- 
ment of error seems to be that the mere lapse of nine years 
between 1966, when he quit furnishing support, and 1975, when 
defendant first asserted in court her claim for support, con- 
stituted laches as a matter of law. We do not agree. 

"There is no express statute of limitations in North 
Carolina relating to the commencement of actions for ali- 
mony or support. Since the obligation of the husband to fur- 
nish support to his wife and minor children is a continuing 
one, i t  would seem that a mere lapse of time alone should not 
be a bar to the commencement of the action." 2 Lee, N.C. 
Family Law, 5 164, p. 269. 

Authorities elsewhere are in accord. 

"Generally, a wife's right to maintain an action for 
separate maintenance is not lost by mere lapse of time 
before bringing the action, since such a cause of action is 
a continuing one, and not affected by lapse of time." 
Annot., 10 A.L.R. 2d 466, 544 (1950). 

We hold that the mere delay by the dependent spouse in seek- 
ing maintenance from the supporting spouse, absent any show- 
ing of prejudice to the supporting spouse resulting from the 
delay, does not bar the dependent spouse's action to enforce the 
right to support. See Nall v. Nall, 229 N.C. 598, 50 S.E. 2d 737 
(1948). Defendant's first assignment of error is overruled. 

[2] Plaintiff's second assignment of error is directed to the 
court's denial of his motion for  judgment notwithstanding the 
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verdict. Plaintiff made no motion for a directed verdict. 
The timely making of an  appropriate motion for a directed ver- 
dict is a n  absolute prerequisite for the motion for judgment not- 
withstanding the verdict. Glen Forest C o ~ p .  v. Bensch, 9 N.C. 
App. 587, 176 S.E. 2d 851 (1970). Plaintiff's second assignment 
of error is overruled. 

[3] Plaintiff's third assignment of error is directed to "[tlhe 
finding of fact by the Court that the attorney for the plaintiff 
agreed that  the question of laches would be determined solely 
by the Judge." The judgment appealed from contains the follow- 
ing recitation : 

"It was agreed that  the issues of amount of permanent 
alimony, if any; who is the dependent and who is the sup- 
porting spouse; and whether or  not the grounds for an 
absolute divorce are proved would be questions to be deter- 
mined by the Judge, as well as the issue of laches." 

The record supports this recitation. Under G.S. 1A-1, Rule 
49(c),  absent a timely demand made before the jury retires 
that  an  issue of fact raised by the pleadings or by the evidence 
be submitted to the jury, the judge may make a finding or  if 
he fails to do so, he shall be deemed to have made a finding in 
accord with the judgment entered. Here, plaintiff failed to make 
such a demand, and in his brief plaintiff's counsel admits that  
he agreed that  no issue of laches would be submitted to the jury. 
This assignment of error is overruled. 

[4] Plaintiff's fourth assignment of error is directed to some 
of the detailed findings of fact made by the court. He contends 
that  in making these findings the court "usurped authority 
which rests in the hands of the jury." However, the findings 
to  which plaintiff excepts were made by the court after the 
jury had returned its verdict. They were not inconsistent with 
the jury's verdict. If some of them may not have been necessary 
to determination of the issues which were before the court to 
decide, plaintiff has shown no prejudice. Such findings may be 
treated as  surplusage. The appropriate findings which the court 
made were fully supported by competent evidence and support 
the court's conclusions and the judgment entered. 
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The judgment appealed from is 

Affirmed. 

Judges MORRIS and CLARK concur. 

STATE O F  NORTH CAROLINA v. BEVERLY RAY GILLESPIE 

No. 7718SC207 

(Filed 20 July 1977) 

1. Bills of Discovery g 6- evidence not subject t o  discovery - failure to  
follow proper discovery procedures 

The trial court did not e r r  in  refusing to g ran t  defendant's mo- 
tion for  discovery of internal police reports and memoranda pertain- 
ing t o  the case, statements by witnesses other than defendant, and 
the criminal records of witnesses other than defendant, since such 
evidence was not made discoverable by the Criminal Procedure Act, 
and defendant failed to  follow the mandatory procedure of G.S. 
15A-902(a) in  tha t  he failed to  lodge a written request fo r  discovery 
with the district attorney prior to filing his discovery motion with 
the court. 

2. Criminal Law § 114.2- jury instructions - summary of evidence - no 
expression of opinion 

The t r ia l  court in  a homicide prosecution did not violate G.S. 
1-180 when he instructed the jury t h a t  "there is evidence which tends 
to  show tha t  the defendant confessed t h a t  he committed the crime 
charged," where there was in  fact  some evidence tending t o  show a 
confession. 

3. Criminal Law # 75.1%- statement admissible for  impeachment only - 
error in  admission not prejudicial 

The trial court in  a homicide prosecution erred in  failing to  in- 
struct the jury t h a t  defendant's recorded statenlent to  the police, 
made without a n  express waiver of the right to  counsel, was admissi- 
ble only for  the purpose of impeaching his testimony a t  t r ia l ;  how- 
ever, defendant was not prejudiced by such error, since the recorded 
statement was generally consistent with defendant's in-court testimony 
and i t  was almost entirely exculpatory. 

APPEAL by defendant from Rousseau, .Judge. Judgment en- 
tered 21 October 1976 in Superior Court, GUILFORD County. 
Heard in the Court of Appeals 29 June 1977. 

On 1 3  February 1976 defendant, Gillespie, shot and killed 
Ronald Lee Norman, the estranged husband of the defendant's 
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girl friend, Judy Norman. All the evidence tended to show that  
both defendant and Norman were dangerous men with previous 
convictions for violent crimes, and that Norman had threatened 
"to get" Gillespie. On the night of the shooting, Norman came 
to Gillespie's home, entered, shouted a t  his wife who was living 
with Gillespie, and then left, slamming the door and saying, 
"I'll get you [Gillespie], you son of a bitch ; I'll get you." A few 
minutes later Gillespie and Judy Norman also left; Gillespie 
was carrying a handgun. When they reached the public drive 
next to Gillespie's apartment, Ronald Lee Norman drove his 
car a t  them a t  a high speed. Norman stopped the car beside 
Gillespie with a squeal of tires. Gillespie drew the gun out of 
his pocket and held i t  by his side. He and Norman exchanged 
words. According to Gillespie, Norman then leaned over to his 
right as if to reach the glove compartment. Gillespie testified 
that  he believed Norman was reaching for a weapon, that he 
raised his gun and that i t  accidentally discharged, shooting Nor- 
man in the arm. The bullet passed through the flesh of Norman's 
arm, entered his chest and severed his aorta. He quickly bled 
to death. 

Other relevant evidence tended to show that Tammy Wilson, 
Judy Norman's niece, lived near Gillespie. She testified that  
she saw Norman and heard him threaten Gillespie just before 
the shooting. She heard the squealing tires and the gunshot. 
Very shortly thereafter the defendant Gillespie came into 
Tammy Wilson's home and said, "That son of a bitch thought 
I wouldn't shoot him." 

Evidence also showed that  Gillespie gave a statement to 
the police between 3:00 and 4:0!0 a.m. on 14 February 1976. 
The statement was made in response to police questions. The 
trial court found that  i t  was a voluntary statement. However, 
the defendant did not-e i ther  orally or  in writing-expressly 
waive his right to counsel prior to making his statement to the 
police. The entire statement was placed in evidence by the 
State as  rebuttal evidence after the defendant had testified in 
his own behalf. In his statement, Gillespie said, among other 
things : 

". . . And [Norman] started running his mouth. 'I'm going 
to kill you. I'm going to kill you.' And I said, 'Ronnie, there 
ain't no need in all this. . . . ' I said, 'I can kill you right 
now.' He said, 'Well, go ahead.' And he reached over like 
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that, and when he did, I thought he was reaching for  a 
gun. 

"Q. How many times did you shoot him? 

"A. I didn't never shoot him. The gun went off acci- 
dentally. He scared me. 

"Q. After the gun went off what did you do then? 

"A. I started crying and I hollered, 'Call an ambulance.' 
Don't ask me what I done, come on, please. 

"Q. . . . you say that Ronald told you to go ahead and 
kill him ? 

"A. Ronald told me . . . . 

"A. The gun actually went off accidentally. Did you know 
that  when - that I stuck that  gun up there and it went 
off, I was so God damned shocked, the only thing I knew 
to do was run. 

"A. Yeah. You want me to tell you something-when that 
gun went off i t  surprised me as much as  any, and that's 
the God's truth. If I knew that when he was in that house, 
that  I could have pulled that  trigger on him, you think I'm 
going to walk out there in that yard and shoot him? 
I'm that  big a fool? I didn't know the gun would go off. 
I t  surprised me. I thought the safety was on that gun. The 
son of a bitch fired." 
Another rebuttal witness, Craig Amele Thomas, testified 

for  the State. Thomas said that  he heard the gunshot and 
thereafter a woman's voice cried, "Oh, God, don't shoot him 
again," and a man replied, "1'11 God damn well shoot him if I 
want to." The witness did not see the speakers. 

The case was submitted to the jury with instructions to  
find the defendant guilty of first degree murder, second degree 
murder, voluntary manslaughter, or involuntary manslaughter 
or to  find the defendant not guilty. The jury convicted the 
defendant of second degree murder, and judgment was entered 
accordingly. He appeals. 
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Attorney General Edmisten, by Assistant At torney General 
Archie W.  Anders, f o r  the  State. 

Assistant Public Defender Frede~ ick  G. Lind, for  defend- 
and appellant. 

ARNOLD, Judge. 

1 By assignments of error duly brought forth defendant 
makes twenty-three arguments in this appeal. Assignments of 
error nos. 2, 3, 5-12 all pertain to rulings on the evidence, and 
in no instance was there prejudicial error. Assignments of 
error nos. 13-16, 19-22 pertain to the court's instructions which 
we also find to be correct. In assignment of error no. 1 the 
defendant objects to the court's refusal to grant his motion 
for discovery of certain evidence, to wit: internal police reports 
and memoranda pertaining to the case, statements by witnesses 
other than the defendant and the criminal records of witnesses 
other than the defendant. This evidence is not made discover- 
able by the Criminal Procedure Act. G.S. 15A-903. Therefore, 
discovery of this material is not compelled under the Act. G.S. 
15A-904(a). Moreover, defendant failed to lodge a written re- 
quest for discovery with the district attorney prior to filing 
his discovery motion with the court. Thus he failed to follow 
the mandatory procedure of G.S. 15A-902 (a). Finally, we have 
considered the defendant's argument that the U. S. Supreme 
Court decisions of Giles v .  Maryland, 386 U.S. 66, 87 S.Ct. 
793, 17 L.Ed. 2d 737 (1967)' and B r d y  v. Maryland, 373 US. 
83, 83 S.Ct. 1194, 10 L.Ed. 2d 215 (1963), require reversal of 
his conviction for failure to grant his discovery motion. Be- 
cause nothing in the record shows that the State suppressed 
material evidence, Giles and B m d y  are inapposite. They do not 
require a new trial. State v .  Branch., 288 N.C. 514, 220 S.E. 2d 
495 (1975) ; State v.  Gaines, 283 N.C. 33, 194 S.E. 2d 839 
(1973). 

Defendant also made timely motions for a nonsuit and judg- 
ment n.0.v. Plenary evidence supports his conviction. Therefore, 
these motions were properly denied, and assignments of error 
nos. 4 and 23 have no merit. 

[2] We disagree with defendant's argument that the trial judge 
expressed an  opinion and violated G.S. 1-180 in the following 
portion of his instructions to the jury: 
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"Also, there is evidence which tends to show that the 
defendant confessed that  he committed the crime charged. 
If you find that  the defendant made the confession then 
you consider all of the circumstances under which i t  was 
made in determining whether i t  was a truthful confession 
and the weight you will give to it." 

The jury was not instructed that defendant had confessed to 
the crime charged, first degree murder. They were instructed 
that  there was some evidence tending to show such a confession, 
and, in fact, there was some evidence tending to show a confes- 
sion. Defendant's statement, for example, to Tammy Wilson, 
"The son of a bitch thought I wouldn't shoot him," was some 
evidence. There is no reason, however, to think that the jury 
attached any importance to the words "confessed that he com- 
mitted the crime charged" since they only found defendant 
guilty of the lesser offense of second degree murder. 

[3] In his final assignment of error defendant argues that  
the court erred in instructing the jury about the purposes for  
which i t  could consider his recorded statement to the police. 
Because the defendant did not expressly waive his right to 
counsel prior to the questioning, his recorded statement was 
admissible only for the purpose of impeaching his testimony 
a t  the trial. Harg-is v. New Yorlc, 401 U.S. 222, 91 S.Ct. 643, 
28 L.Ed. 2d 1 (1971) ; State v. Huntley, 284 N.C. 148, 200 S.E. 
2d 21 (1973) ; State v. Bryant, 280 N.C. 551, 187 S.E. 2d 111 
(1972). 

Nowhere in the judge's charge to the jury did he instruct 
the jurors that  they could only consider the defendant's re- 
corded statement for the purpose of judging the credibility of 
his testimony during the trial. In fact the portion of the charge 
quoted above alludes to the statement and appears to treat i t  as 
substantive evidence. 

We have carefully reviewed all of the evidence in the rec- 
ord, and we conclude that  even though the court erred in failing 
to limit the use of defendant's recorded statement to the pur- 
pose of impeachment, i t  was harmless error. Defendant's re- 
corded statement was generally consistent with his in-court 
testimony, and i t  was almost entirely exculpatory. Only once 
in the recorded statement did defendant say anything which 
might indicate that  he shot Ronald Lee Norman deliberately, 
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premeditatedly, with malice and with the specific intent to kill. 
That is when he stated : 

I 
' 4  . . . And I said, 'Ronnie, there ain't no need in all 
this. . . . ' I said, 'I can kill you right now.' He said, 'Well 
go ahead.' . . . . 9 ,  

The effect of this statement, which is more of a statement of 
capacity than a threat, is entirely overshadowed by the testi- 
mony of Tammy Wilson ("That son of a bitch thought I 
wouldn't shoot him."), Craig Amele Thomas ('I'll God damn 
well shoot him if I want to.") and the circumstantial evidence 
of the shooting. We are certain beyond a reasonable doubt that 
the possible consideration by the jury of the defendant's re- 
corded statement as substantive evidence did not contribute to 
his conviction of second degree murder. Because the use of the 
recorded statement was harmless beyond a reasonable doubt, 
there was no prejudicial error in defendant's trial. Chambers 
v. Maroney, 399 U.S. 42, 90 S.Ct. 1975, 26 LEd. 2d 419 (1970) ; 
Chapnaan v. Califorr~ia, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed. 2d 
705 (1967). 

No error. 

Judges BRITT and VAUGHN concur. 

STATE O F  NORTH CAROLINA v. ROY EDWARD YOUNG 

No. 772SC180 

(Filed 20 July 1977) 

1. Criminal Law § 75.2- promise to inform solicitor of cooperation- 
effect on confession 

An officer's statement to defendant that  he would tell the solici- 
tor if defendant cooperated did not render defendant's subsequent 
confession involuntary, since the statement in no way intimated that  
defendant could expect easier or preferred treatment in exchange for 
his confession. 

2. Criminal Law $ 75.11- waiver of right to counsel 
Defendant affirmatively waived his right to counsel a t  his in- 

custody interrogation where defendant, after being advised of his 
rights, told the interrogating officer that  a named lawyer had repre- 
sented him in the past and asked the officer whether he needed a 
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lawyer; the officer told defendant that he could not tell him what 
to do; and defendant then stated that he would talk to the officer 
without a lawyer. 

APPEAL by State from Peel, Judge. Order entered 28 De- 
cember 1976 in Superior Court, MARTIN County. Heard in the 
Court of Appeals 28 June 1977. 

Defendant was indicted for possession of marijuana with 
intent to sell. 

Prior to trial the defendant moved to suppress evidence 
of a confession made after his arrest. At the hearing, Louis 
Young of the State Bureau of Investigation, who had ques- 
tioned the defendant in the Martin County Jail after his arrest, 
testified for the State. He testified that after the defendant 
had been informed of his rights, defendant stated that a Mr. 
LeRoy Scott had represented him in the past, and asked Agent 
Young whether he needed a lawyer. Agent Young told defend- 
ant that he could not tell him what to do. Defendant then stated, 
"1'11 go ahead and talk to you without a lawyer." Agent Young 
also testified that, "I may have told him (the defendant) that 
I would tell the Solicitor if he cooperated. I didn't tell him i t  
would be easier or  that anything would have happened for 
him." After making inculpatory statements, defendant stated 
he did not want to talk anymore, a t  which time the questioning 
stopped. 

Defendant presented no evidence a t  the hearing. 

Among the court's findings were that: 

"4. That Mr. Young asked the defendant if he wanted 
a lawyer now, and the defendant asked him if he needed a 
lawyer. That he stated that LeRoy Scott had represented 
him or that he had been represented by Mr. Scott in the 
past. That the defendant did not indicate that he wanted 
Mr. Scott present. That finally after a few minutes the 
defendant said he would talk to the officers, without a 
lawyer present. 

6. That no threats or coercion of any sort was made 
to induce the defendant to talk and that no promises of 
any sort were made to him to talk, except insofar as  may 
appear below. 
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* * * *  
9. The Court finds as a matter of law, and considering 

these facts and all of the pncontested evidence to be true, 
that the defendant did not affirmatively waive his right to 
have a lawyer present a t  his questioning by the officers. 

10. That after the defendant indicated he would talk, 
Mr. Young of the State Bureau of Investigation told the 
defendant that if he said anything he would tell the 
Solicitor. That he did not tell the defendant that it would 
be any easier on him. 

11. That a man such as the defendant with a prior 
record and of his age, intellect, and experience, should 
have realized, and the Court finds as a fact that he did 
realize that in any event the Solicitor would necessarily 
know in preparing the case if any statements were made 
by the defendant to Mr. Young. 

12. That even so, in view of the rulings of our Appel- 
late Court, the Court finds, as a matter of law, that such 
statement made to the defendant by Mr. Young was in the 
nature of a promise and that it made the confession in- 
voluntary as a matter of law." 

The court granted the motion to suppress on the grounds 
that (1) the confession was involuntary, and (2) that the 
defendant had not affirmatively waived his right to counsel. 

From this order the State appeals. 

Attorney Generad Edmisten by Associate Attorney Joan H .  
Byers for the State. 

Stephen A. Graves for defendant appellee. 

CLARK, Judge. 

[I] The first question upon appeal is whether any promises 
were made to induce the confession so as to render it involun- 
tary, 

An involuntary confession is not admissible to establish the 
guilt of the defendant. State v .  Wright, 274 N.C. 84, 161 S.E. 
2d 581 (1968). A statement is involuntary when i t  is induced 
by some suggestion of hope or fear made by the interrogating 
officer. State v. Fox, 274 N.C. 277, 163 S.E. 2d 492 (1968). 
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Defendant contends that this case is controlled by State v. 
Fuqm, 269 N.C. 223, 152 S.E. 2d 68 (1967), where the court 
held involuntary a confession made subsequent to the officer's 
statement that if a confession were made he "would be able 
to testify that he (the defendant) talked to me and was coopera- 
tive." (Emphasis added.) We think the present case is clearly 
distinguishable. In Fuqm the statement by the officer about his 
ability to testify was said to arouse a hope for lighter punish- 
ment. In the present case, as findings 6 and 10 make clear, the 
only statement relied upon by the judge to support his con- 
clusion that the confession was involuntary was the statement 
by Agent Young that "if he (the defendant) said anything he 
(Agent Young) would tell the Solicitor." The judge specifically 
found that Agent Young "did not tell the defendant that it 
would be any easier on him." We conclude that this statement 
by the officer could not have aroused in the defendant any 
hope of easier treatment. Any suspect should expect that in 
accordance with normal police procedure, the interrogating 
officer will make a report of the substance of the suspect's state- 
ments, and that this report will be conveyed to the district 
attorney. The statement made by Agent Young in no way 
intimated that defendant could expect easier or preferred treat- 
ment in exchange for his confession. The absence of such inti- 
mation distinguishes this case from F?bqua and the line of cases 
in which i t  falls, and we must therefore conclude that the judge 
erred in concluding that the statement was involuntary by 
reason of the statement made by Agent Young. 

[2] The second issue upon appeal is whether defendant af- 
firmatively waived his right to counsel. 

M i r a ~ d a  v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed. 
2d 694 (1966) required that prior to custodial interrogation a 
suspect must be warned of his right to have counsel present, and 
further placed upon the prosecution a heavy burden to show an 
affirmative waiver of this right in the event that a statement 
were made without an attorney present. In State v. Blackmon, 
280 N.C. 42, 185 S.E. 2d 123 (1971), Miranda was interpreted 
to require that the affirmative waiver must be by an express 
statement. The recent cases of State v. Siler, 292 N.C. 543, 234 
S.E. 2d 733 (lW7), and State v. Swift, 290 N.C. 383, 226 S.E. 
2d 652 (1976) have modified this interpretation of Miranda. 
In Siler the court stated that, 
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64  . . . Although failure to request an attorney after the 
Miranda warnings have been given does not ordinarily 
constitute a waiver, we believe a waiver by silence can be 
inferred where subsequent comments of the defendant indi- 
cate that he intended his silence as a waiver of his right to 
an attorney during interrogation." 292 N.C. a t  550, 234 
S.E. 2d a t  738. See also State v. Rives, 31 N.C. App. 682, 
230 S.E. 2d 583 (1976). 

In the present case the judge found as a fact that "the de- 
fendant said he would talk to the officers, without a lawyer 
present." Defendant contends that the judge's conclusion that 
there had been no affirmative waiver was correct because the 
statement related only to the presence of the lawyer, Mr. 
LeRoy Scott, of whom defendant had spoken to Agent Young. 
This interpretation is supported by neither the judge's finding 
nor the evidence offered by Agent Young. The statement by 
defendant that he "would talk to the officers without an attor- 
ney present" constitutes an affirmative waiver. State v. White, 
288 N.C. 44, 215 S.E. 2d 557 (1975) (valid waiver where de- 
fendant stated he would proceed without an attorney) ; State 
v. Smith, 26 N.C. App. 283, 215 S.E. 2d 830 (1975). Therefore 
we hold that it was error for the judge, based upon a finding 
that such statement had been made, to conclude that defendant 
had not affirmatively waived his right to counsel. 

Reversed. 

Judges MORRIS and PARKER concur. 

STATE OF NORTH CAROLINA v. CHARLES LEE MONTGOMERY 

No. 7718SC80 

(Filed 20 July 1977) 

1. Constitutional Law 1 66- proceeding with trial in defendant's absence 
-no error 

Where defendant participated in jury selection and accepted and 
passed the jury, but chose not to return following a recess which the 
court had ordered prior to impaneling the jury, the trial had begun; 
defendant waived his right to be present during the remainder of 
the trial; and the court did not err in proceeding with the trial in 
his absence. 
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2. Constitutional Law 1 49- right to counsel - waiver 
Defendant waived his constitutional right to effective assistance 

of counsel and to obtain counsel of his choice where defendant em- 
ployed local counsel of his choice before trial and appeared with his 
counsel when the case was called for trial; at that time defendant 
requested that he be allowed to discharge his local counsel and moved 
for a continuance in order to obtain other counsel from Charlotte; the 
trial court denied the motion; and defendant chose to proceed without 
counsel rather than with his local counsel. 

APPEIAL by defendant from Crissman, Judge.  Judgment en- 
tered 17 September 1976 in Superior Court, GUILFORD County. 
Heard in the Court of Appeals 2 June 1977. 

Three cases in which felonious larceny and receiving of 
checks and money were charged against defendant Montgomery 
and codefendants Alan Lee Johnson and Eugene Wilburn were 
consolidated for trial. All defendants pled not guilty. 

The cases were duly calendared and were called for trial 
on 14 September 1976. Defendant, his counsel of record, the 
two codefendants and their counsel were present. Defendant 
informed the court that he wanted to proceed without his coun- 
sel of record and to employ a Charlotte attorney with whom 
he had made some arrangements. The court informed defendant 
that i t  was too late to obtain Charlotte counsel, and that he 
would have to proceed with his counsel of record or without 
counsel. Defendant discharged his counsel of record, who was 
allowed to withdraw by the court. Defendant passed on the 
jury. The court ordered a recess for lunch. After recess the 
defendant did not appear. The two codefendants made no 
changes in the composition of the jury, which was impaneIed. 

The evidence for the State tended to show that on 1 October 
1975 an employee of an auto parts store saw two men standing 
a t  the office door and a third man bent over inside the office 
near the safe. One asked for a "lug bolt" and was told that the 
store did not have such an item. They left. The employee saw 
two of the men leave in an old blue Buick and saw the third 
(defendant Montgomery) walk down the street. The employee 
went into the office and saw that the safe had been tampered 
with. He followed the defendant Montgomery down the street 
and into the woods, but lost sight of him. In the woods where 
the employee followed defendant Montgomery he found two en- 
velopes containing checks and currency which had been in the 
office safe. While returning to the office, the employee saw the 
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three defendants in a parking lot standing beside the old blue 
Buick. He called the police, who then apprehended the three 
men. 

A t  the close of the State's evidence, the receiving charges 
against all three defendants were dismissed. Codefendants John- 
son and Wilburn then pled guilty to misdemeanor larceny, and 
the court imposed suspended sentences. 

The jury returned a verdict of guilty as charged against 
defendant Montgomery in his absence. On 17 September defend- 
ant  appeared in court with counsel, a partner of the Charlotte 
counsel whom defendant had originally advised the court he 
wanted to represent him. From judgment imposing imprison- 
ment, defendant appealed. 

Attorney General Edmisten by  Special Deputy Attorney 
General John R. B. Matthis and Associate Attorney Alan S.  
Hirsch for the State. 

Levine & Goodman by Paul L. Pawlowski for defendant 
appellant. 

CLARK, Judge. 

[I] The defendant contends that  the trial court erred in begin- 
ning and proceeding with his trial in his absence. We conclude 
that  the trial had begun when defendant voluntarily left, and 
that  in so doing he waived his right to be present. 

In every criminal prosecution i t  is the right of the accused 
to  be present throughout the trial. In misdemeanor cases this 
right can be waived by defendant through his counsel. In felony 
cases other than capital ones the right to be present can be 
waived only by the party himself. In capital cases this right 
cannot be waived, and i t  is the duty of the court to see that  
the accused is present during the entire trial. State v. Dry, 152 
N.C. 813,67 S.E. 1000 (1910). It is the prevailing view that  once 
a trial for a noncapital felony has been begun in the defendant's 
presence, the defendant waives his right to be present if he is 
on bail and voluntarily absents himself, or  if he escapes from 
custody and flees and the trial can be validly completed in his 
absence. 21 Am. Jur. 2d, Criminal Law $ 286 (1965) ; Annot., 
26 A.L.R. 2d 762 (1952) ; see State v. Kelly, 97 N.C. 404, 2 
S.E. 185 (1887). 
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In Pratt v. Bishop, 257 N.C. 486, 504, 126 S.E. 2d 597, 610 
(1962), the court held that the purpose of G.S. 8-81 (providing 
a t  any time before trial for a motion to reject a deposition) 
would not be served by holding that the trial did not begin until 
after the jury was impaneled. The court quoted with approval 
53 Am. Jur., Trial 5 4 (now 75 Am. Jur. 2d, Trial 5 3) as 
follows: "In general, it has been held that the trial begins 
when the jury are called into the box for examination as to 
their qualifications-when the work of impaneling the jury 
begins-and that the calling of a jury is a part of the trial." 

Sub judice, the defendant participated in jury selection. 
He accepted and passed the jury. Before impaneling the jury 
the court ordered a recess. During the recess defendant volun- 
tarily absented himself. The trial had begun. The defendant 
waived his right to be present during the remainder of the 
trial, and the court did not err in proceeding with the trial in 
his absence. 

[2] The defendant also assigns as error the denial of his re- 
quest to obtain counsel of his choice. All defendants are entitled 
to effective assistance of counsel. State v. Beeson, 292 N.C. 
602, 234 S.E. 2d 595 (1977). A defendant who retains counsel 
should be afforded a fair opportunity to secure counsel of his 
own choice. Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 
L.Ed. 158 (1932) ; State v. MePadden, 292 N.C.  609, 234 S.E. 
2d 742 (1977). 

In reviewing the record on appeal i t  appears that defend- 
ant was not indigent. He employed local counsel of his choice 
before trial, and there is nothing in the record to indicate that 
his counsel had not fully prepared the case for trial. The case 
was duly calendared for trial. When the case was called for 
trial the defendant appeared with his counsel. His request to 
discharge local counsel was allowed, but his motion for contin- 
uance in order to obtain other counsel from Charlotte was 
denied. T"he trial court explained to defendant that he could 
elect to proceed to trial with his present counsel or to proceed 
to trial without counsel. In electing to discharge his local counsel 
and to begin the trial without counsel, the defendant waived his 
right to counsel. 

The right of the accused to select his own counsel cannot 
be insisted upon in a manner that will obstruct an orderly pro- 
cedure in the courts and deprive the courts of their inherent 
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power to control the same. State v. Robinson, 290 N.C. 56, 
224 S.E. 2d 174 (1976) ; United States v. Young, 482 F. 2d 993 
(5th Cir. 1973). 

The case before us is distinguishable from the recent case 
of State v. lMcFndden, supra, where defendant moved to con- 
tinue on the grounds that his retained counsel was engaged in 
a trial in a federal court. The court held that the denial of this 
motion by the trial court violated defendant's right to counsel 
of his own choice. "The fact that his counsel had accepted other 
employment which prevented his presence at the trial cannot 
be charged to the defendant so as to deny him his constitutional 
right to counsel of his own choice. We find nothing in this 
record that indicates that defendant exercised his right to select 
counsel of his choice in a manner calculated to disrupt or ob- 
struct the orderly progress of the court." 292 N.C. at  615, 234 
S.E. 2d a t  747. But in the present case the attempt to change 
counsel when the case was called for trial, which would have 
resulted in the disruption and obstruction of orderly procedure 
in the court, must be charged to the defendant. See State v. 
Smith, 27 N.C. App. 379, 219 S.E. 2d 277 (1975), where defend- 
ant, after signing a waiver of right to have assigned counsel, 
moved to have counsel assigned on the day the case was sched- 
uled for trial. It was held that since defendant had failed to 
show good cause for the delay, the signed waiver of counsel 
remained valid and effective during trial. 

We conclude that defendant waived his constitutional right 
to effective assistance of counsel and to obtain counsel of his 
choice, and that defendant's other assignments of error are 
without merit. 

No error. 

Judges MORRIS and PARKER concur. 
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STATE OF NORTH CAROLINA v. GARY W. RAYNOR 

No. 774SC158 

(Filed 20 July 1977) 

1. Arrest and Bail $8 3.9, 6- disorderly conduct -warrantless arrest 
proper - no right to  resist 

Where the evidence tended to show that defendant threatened 
a cab driver and used abusive and profane language in an officer's 
presence, the officer's warrantless arrest of defendant for disorderly 
conduct was lawful; therefore, defendant had no right to resist the 
arrest, and the trial court did not err  in denying defendant's motions 
for nonsuit on the charges stemming from the arrest. 

2. Criminal Law $ 26.5- resisting arrest and assault on law offlcer- 
two offenses based on same conduct - double jeopardy 

Defendant who was convicted of both resisting arrest and assault 
on an officer in the performance of his duties on the same evidence 
was twice convicted and sentenced for the same criminal offense; 
therefore, the citation charging defendant with assault on a police 
officer in the performance of his duties is quashed, the verdict is 
set aside as to that charge, and the judgment entered thereon is 
vacated. 

APPEAL by defendant from Rouse, Judge. Judgment entered 
11 November 1976 in S u ~ e r i o r  Court. ONSLOW County. Heard 
in the Court of Appeals 9 June 1977. 

Defendant was charged by citations with disorderly con- 
duct, resisting arrest and assaulting a police officer in the per- 
formance of his duties. From conviction in the District Court, 
he  appealed to the Superior Court. There he entered a plea of 
not guilty to each offense and was convicted by a jury of all 
counts. Judgment was entered thereon sentencing defendant to  
imprisonment for  30 days on the disorderly conduct charge and 
concurrent terms of six months on the charges of resisting ar- 
rest and assault on a police officer. 

The State introduced evidence which tended to show: On 
21 August 1976, Dennis Nail operated a cab in Jacksonville. At  
approximately 3:00 a.m., he stopped to let a passenger out in 
downtown Jacksonville, and defendant attempted to  get in the 
cab. Nail informed defendant that  he had to  do some paperwork 
and could not take defendant anywhere at that  time, whereupon 
defendant "started bad mouthing" Nail and called him unkind 
names. Defendant struck the hood of the cab "at least twice" 
and threatened to beat Nail. Nail then summoned help, and 
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shortly thereafter, Patrolman Acevedo of the Jacksonville Police 
Department arrived on the scene. 

Acevedo asked defendant what the problem was. At that  
time, defendant was " . . . very uncooperative, was cursing 
and threatening Mr. Nail. . . . " Acevedo requested identifica- 
tion, but defendant claimed he did not have any. Meanwhile 
defendant "kept using abusive language." A crowd of 12 to 15 
people gathered, and, because of defendant's actions, Acevedo 
placed him under arrest for disorderly conduct. Defendant con- 
tinued to threaten Mr. Nail, "saying that  he was going to get 
him and using profane language." Defendant was escorted to 
the police car, "patted down" and ordered into the rear seat 
of the vehicle. When Acevedo began to  close the door, defendant 
kicked i t  open, causing i t  to strike the officer on the leg. De- 
fendant attempted to get out of the car, and a struggle ensued. 
Roger Paul, also of the Jacksonville Police Department, assisted 
Acevedo in subduing defendant. Defendant repeatedly hit and 
kicked Paul in the chest, and struck Acevedo with his fists. 
After fighting defendant for 5 to  10 minutes, the officers man- 
aged to handcuff him and took him to police headquarters. 

Defendant and another witness testified, i n t e r  cilia, that  
defendant became angry when Nail refused to take him where 
he requested, that  defendant did not use abusive language and 
that  the policeman hit him first. 

A t t o r n e y  General Edmisten,  b y  Special D e p u t y  At torney 
General John  R. B. Martthis, f o r  the  State .  

Billg Sandl in  f o ~  defendant  appellant. 

MORRIS, Judge. 

[I] In his sole assignment of error brought forward on appeal, 
defendant contends that the trial court erred in overruling his 
motion for  judgment as of nonsuit a s  to the charges of resist- 
ing arrest and assault on a police officer. 

Of course, i t  is well settled in North Carolina that  a person 
has a right to resist an unlawful arrest. Sta te  v. Mobley, 240 
N.C. 476, 83 S.E. 2d 100 (1954) ; Sta te  v. Williatns, 32 N.C. 
App. 204, 231 S.E. 2d 282 (1977) ; Sta te  v. Allen, 14 N.C. App. 
485, 188 S.E. 2d 568 (1972). G.S. 15A-401 (b) sets forth the 
instances in which a police officer may legally make an arrest 
without a warrant. 
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"(1)  Offense in Presence of Officer.-An officer may 
arrest without a warrant any person who the officer has 
probable cause to  believe has committed a criminal offense 
in the officer's presence. 

(2) Offense Out of Presence of Officer.-An officer may 
arrest  without a warrant any person who the officer has 
probable cause to believe: 

a. Has committed a felony; or  

b. Has committed a misdemeanor, and: 

1. Will not be apprehended unless immediately 
arrested, or  

2. May cause physical injury to himself or  others, 
o r  damage to property unless immediately ar- 
rested." 

Defendant argues that  his warrantless arrest was unlawful 
because there was no evidence showing that he committed a 
criminal offense in the officer's presence within G.S. 15A-401 
(b) (1). We cannot agree. Although Officer Acevedo did not 
quote defendant's precise language to the jury, he did testify 
that  defendant "was cursing and threatening Mr. Nail," "kept 
using abusive language" and said that "he was going to get" 
Nail. Thus, the threats to  the cab driver and defendant's pro- 
fane language were continued by defendant in the presence of 
Officer Acevedo. We believe, and so hold, that  this evidence 
was sufficient to sustain the legality of defendant's arrest for 
disorderly conduct. Therefore, defendant had no right to resist, 
and the trial judge did not e r r  in denying the motions for 
nonsuit on the charges stemming from the arrest. 

[2] However, this appeal presents an additional problem not 
raised by defendant. The citation in No. 76CR13385 alleged 
that  : 

" . . . on or about Sat. 3:40 a.m. the 21 day of Aug., 1976 
in the named county, the named defendant did unlawfully 
and wilfully assault a police officer to  wit: by striking offi- 
cers G .  Acevedo and R. Paul on chest and hands of both 
said officers while said officers were discharging a duty of 
this office to  wit Q C s o k m -  arresting the defendant 
for  disorderly conduct.'' 
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The citation in No. 76CR13386 (after allegations sufficient to 
support a charge of disorderly conduct) alleged that: 

" . . . on or about Sat. 3:40 a.m., the 21 day of Aug. 1976, 
in the named county, the named defendant did unlawfully 
and wilfully resist arrest to wit by kicking and punching 
officers G. Acevedo and Roger Paul while they were dis- 
charging a duty of their office to wit arresting defendant 
for disorderly conduct." 

Moreover, the record reveals that defendant was convicted of 
both resisting arrest and assault on an officer in the perform- 
ance of his duties on the same evidence. 

In this situation, the State should have been required to 
elect between the two charges a t  the close of all the evidence. 
Its failure to do so, and the subsequent judgments of guilty on 
both charges, resulted in defendant's being twice convicted and 
sentenced for the same criminal offense. Nor does the fact 
that defendant was given concurrent sentences make the dupli- 
cation of punishment and sentences any less a violation of 
defendant's constitutional right not to be put in jeopardy twice 
for the same offense. State v. Summrell, 282 N.C. 157, 192 S.E. 
2d 569 (1972). Accordingly, the citation charging defendant 
with assault on a police officer in the performance of his 
duties is quashed, the verdict is set aside as to that charge and 
the judgment entered thereon is vacated. State v. Sun~mrell, 
supra; State v. Hatcher, 277 N.C. 380, 177 S.E. 2d 892 (1970). 

As to defendant's convictions for disorderly conduct and 
resisting arrest in No. 76CR13386, we find no error. 

As to defendant's conviction for assault on a police officer 
in the performance of his duties in No. 76CR13385, the convic- 
tion is set aside and the judgment is vacated. 

Judges PARKER and CLARK concur. 
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STATE OF NORTH CAROLINA v. RANDOLPH NICHOLS, ALIAS 
RONNIE JOHNSON 

No. 7716SC282 

(Filed 20 July 1977) 

Kidnapping Ij 1; Rape Ij 5- sufficiency of evidence 
The State's evidence was sufficient for the jury in a prosecution 

for kidnapping and first degree rape where it tended to show that  
defendant stopped by the home of the seventeen year old victim's aunt 
a t  4:00 a.m. and asked for water for his overheated car; after being 
given water, defendant displayed a sawed-off rifle and forced his way 
into the home; defendant then took the victim a t  the point of the 
gun to a secluded spot and forced her to have intercourse with him; 
a medical examination revealed that  the victim had had intercourse 
on the day in question and that she was a virgin; and defendant gave 
the police a written statement admitting the offenses. 

APPEAL by defendant from Canaday, Judge. Judgment en- 
tered 15 December 1976 in Superior Court, ROBESON County. 
Heard in the Court of Appeals 30 June 1977. 

Defendant was indicted for felonious kidnapping and first 
degree rape. Prior to trial, defendant moved to suppress the 
introduction of a written statement made by him following his 
arrest on the ground that i t  was not voluntarily made. A voir  
dire  was held during trial after which the court ruled the state- 
ment admissible. At trial, the State's evidence tended to show 
the following: At 4:00 a.m. on 2 October 1976 a man knocked 
on the front door a t  the home of Flora Ford, the aunt of 
Connie McQueen. Miss McQueen, who was 17 years old at  the 
time, went with her aunt to answer the door and the man they 
found there identified himself as the relative of one of Ms. 
Ford's neighbors. He then asked Ms. Ford for some water for 
his overheated vehicle and Miss McQueen brought a bucket of 
water which the man put in his car. When Ms. Ford opened 
the door to take back the bucket, the man had a gun and he 
forced his way in. He then grabbed Miss McQueen a t  gunpoint, 
forced her out of the house and into his car, and drove her down 
a farm road. Miss McQueen attempted to jump out of the car 
but the man grabbed her and she also took the man's gun but 
was unable to operate it. He stopped the car and made Miss 
McQueen get in the back seat where he raped her while still 
holding the gun a t  her side. The man left her on the road and 
she ran to a nearby house for help. An examination of Miss 



N.C.App.1 COURT OF APPEALS 703 

State v. Nichols 

McQueen revealed extensive bleeding from a torn hymen and 
the presence of sperm indicating recent intercourse. She fur- 
ther testified that she had never before had intercourse and 
the doctor who examined her stated his opinion that she was a 
virgin. The investigating police found distinctive tire marks 
in front of Miss McQueen's house and found the same tracks a t  
the home of J. P. Melvin. A lady at the Melvin residence stated 
that the defendant had been there the night before. Defendant 
was then arrested, informed of the nature of the charge, and 
advised of his rights twice. Defendant signed a waiver and made 
an oral statement which he reduced to writing. In the state- 
ment he admitted taking a girl from her house a t  4:00 a.m., 
driving to a place in Marietta, having intercourse with her and 
releasing her but stated that the pistol was a blank one and 
had been thrown away after leaving the girl. Upon further 
questioning defendant admitted that he had not thrown the 
gun away and went with the officers to his house where he 
gave them a sawed-off .22 rifle. Miss McQueen, her sister Kay, 
and Ms. Ford all identified the defendant as the man who 
canie to their house a t  4:00 in the morning and took Miss 
McQueen, and both Miss McQueen and her sister identified the 
.22 rifle as  the gun which he had with him. 

Defendant testified that on the night in question he was 
out listening to music and drinking a t  several different places 
in North Carolina and South Carolina with his friend Lennox 
Davis. At the time, he was driving his brother's car and the 
sawed-off rifle was in the car. He drove Lennox to his home a t  
about 4:30 a.m. and then returned to his own home and went 
to bed. He said that he did not stop off on the way a t  the home 
of Ms. Ford and kidnap and rape Connie McQueen. He further 
testified that he wrote the confession for police as the result 
of promises of leniency by them and that he had never been 
convicted of using profane language in public, assault with a 
deadly weapon, or non-support of an illegitimate child. Follow- 
ing his own testimony, defendant presented a written motion to 
quash, actually a motion for mistrial, on the basis of conduct of 
the district attorney during cross-examination of defendant and 
the motion was denied. Defendant also moved for dismissal of 
his court-appointed attorney, but this motion was also denied 
because not timely made and because of the adequate prepared- 
ness and experience of defendant's counsel. Nancy Davis, sister 
of Lennox Davis, then testified that he returned home at 4:35 
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a.m. on the morning of the alleged rape. On cross-examination, 
she denied having a conversation with Clemnora Oxendine dur- 
ing a recess in which she stated that defendant had committed 
the rape and should have killed the victim. Joyce Cross, defend- 
ant's niece, testified that defendant returned home a t  4:50 a.m. 
on the morning of the alleged rape. On rebuttal, Clemnora 
Oxendine testified that during a recess, in response to her own 
comment that "that damn liar is finally off the stand," Nancy 
Davis stated: "Girl, you don't know nothing about that 
case. . . . Yeah, he raped her and he ought to killed her. . . . 
That's the way you all damn Indians is taking up for the 
white folks." 

Defendant was convicted by a jury of both offenses and 
sentenced to consecutive terms of 210 and 50 years. He appealed. 

Attorney General Edmisten bv Associate Attorney Donald 
W. Grimes, for the State. 

I .  Murchison Biggs, P.A., by  Robert D. Jacobson, for the 
defendant. 

MARTIN, Judge. 

The defendant assigns as error the court's denial of his 
motion for judgment as of nonsuit. Upon such a motion the 
trial judge is required to 

6 6  . . . take the evidence for the State as true, to give to 
the State the benefit of every reasonable inference to be 
drawn therefrom and to resolve in the favor of the State 
all conflicts, if any, therein." (Citations omitted.) State 
v. Edwards, 286 N.C. 1410, 145, 209 S.E. 2d 789, 792 (1974). 

The State's evidence, taken in this light, tends to show the 
following: On 2 October 1976, the defendant appeared at the 
residence of Connie McQueen in the early morning hours. He 
knocked on the door of her residence claiming that his car had 
overheated and that he needed water. After being given water, 
he displayed a .22 caliber sawed-off rifle and forced his way 
into the house. He then took Connie McQueen by force and 
against her will to a secluded spot on a farm road near Marietta, 
North Carolina. After several futile attempts to get away, Miss 
McQueen was forced to remove her clothing and, a t  gunpoint, 
the defendant had inkercourse with her. A medical examination 
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revealed that Miss McQueen had had intercourse on the day in 
question and that she was a virgin. The defendant was later 
picked up by the police and after being given his constitutional 
rights, gave a written statement admitting the offenses. This 
evidence, taken as true, supports a conclusion that the denial of 
defendant's motion for nonsuit was proper. 

We have reviewed defendant's remaining assignments of 
error and find them to be without merit. 

Defendant received a fair trial free from prejudicial error. 

No error. 

Judges PARKER and ARNOLD concur. 

STATE OF NORTH CAROLINA v. LEV1 SIMMONS, JOE LOUIS 
SIMMONS AND TIMOTHY BOLDEN 

No. 774SC177 

(Filed 20 July 1977) 

Criminal Law 33 66.15, 66.16- in-court identification of defendant -in- 
dependent origin 

Evidence was sufficient to support the trial court's conclusion that  
witnesses' in-court identifications of defendant Simmons were based 
upon their observation of him a t  the scene of the crime and later 
walking beside the street with the other two defendants where the 
evidence tended to show that the crime took place in an area well 
lighted with street lights; the witnesses gave officers a description of 
their assailants and later that evening were shown photographs includ- 
ing one of defendant Simmons; one witness identified defendant's pho- 
tograph as that  of one of the robbers but the other witness was unable 
to identify defendant's photograph; the witness who identified defend- 
ant's photograph was unable to identify defendant in a "show-up"; 
and later that evening the witnesses saw the three defendants walking 
beside the street and recognized them as the robbers. 

APPEAL by defendants from Rouse, Judge. Judgment en- 
tered 20 August 1976 in Superior Court, ONSLOW County. Heard 
in the Court of Appeals 28 June 1977. 

Defendant Levi Simmons was charged in a proper bill of 
indictment with the armed robbery of Brett Wasson, and de- 
fendants Joe Louis Simmons and Timothy Bolden were charged 
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in proper bills of indictment with the common law robbery of 
David Nola. 

At trial the State offered evidence tending to show the 
following : 

Just before midnight on 17 June 1976, Brett Wasson and 
David Nola, marines stationed a t  Camp LeJeune, were walking 
down Kerr Street in Jacksonville, North Carolina, when they 
were accosted by four black males. Defendant Levi Simmons 
held a gun to Wasson's throat, took Wasson's money, and ran 
away. Defendant Bolden asked Nola for some money for food. 
Nola said, "Yes, sir," and took out his wallet. When he did so 
defendant Bolden grabbed the wallet and ran. Defendant Joe 
Louis Simmons pushed Nola on the ground face down, told 
him to keep his face down, and then ran away. 

Defendants offered evidence tending to show that they 
were all a t  Shaw's Cafe on Kerr Street dancing and playing 
pinball from 9:30 p.m. until 1:30 a.m. on the night of the 
robbery. 

Defendant, Levi Simmons, was convicted as  charged, and 
defendants, Joe Louis Simmons and Timothy Bolden, were con- 
victed of felonious larceny from the person. From judgments 
of the court imprisoning each defendant for a term of five to 
seven years, defendants appealed. 

Attorney General Ed,misten by Assistaut Attorney General 
Elizabeth C.  Bunting for the State. 

Joseph C. Olschner for defendant appellant Levi Simmons. 

Grady Mercer, Jr., for defendant appellant Joe Lot& 
Sirnmns. 

Billy G. Sandlin for defendant appellant T h t h y  Bolden. 

HEDRICK. Judge. 

Counsel for defendant Timothy Bolden concedes in his brief 
that he can find no error, but requests this court to review the 
record. Since no assignments of error are brought forward and 
argued in defendant's brief, no question is presented for review. 
State v. MeMorris, 290 N.C. 286, 225 S.E. 2d 553 (1976). The 
defendant Timothy Bolden had a fair trial free from prejudicial 
error. 
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Defendants, Levi Simmons and Joe Louis Simmons, con- 
tend the court erred in denying their motions for  judgment a s  
of nonsuit. When all the evidence is considered in the light 
most favorable to the State, i t  is obviously sufficient to require 
submission of the cases to the jury, and to support the verdicts. 

Defendant, Joe Louis Simmons, contends the court erred in 
denying his motion to suppress Nola's and Wasson's in-court 
identification of him as  one of the robbers. Defendant argues 
that  the in-court identification was tainted by impermissibly 
suggestive pre-trial identification procedures. The trial court 
held a voir dire to determine the admissibility of the witnesses' 
in-court identifications. At voir dire the State offered evidence 
tending to show the following: 

On 17 June 1976 Nola and Wasson were the victims of a 
robbery by four black males on Kerr Street in Jacksonville. The 
area was well lighted with street lights. The victims gave police 
officers a description of their assailants, and later that  evening 
were taken to the police station and shown defendant Joe Sim- 
mons' photograph along with several other photographs. Wasson 
identified defendant's photograph as that of one of the alleged 
robbers. Nola was unable to identify defendant's photograph. 
Wasson observed defendant in a "show up" but was unable a t  
that  time to identify him as one of the robbers. Defendant who 
had not been placed under arrest was released. Later in the 
evening Nola and Wasson were being driven back to the Camp 
LeJeune in a military van when they saw all three defendants 
walking beside the street. Upon seeing the three defendants 
together both Wasson and Nola recognized the defendants as  
the robbers. The police subsequently arrested the defendants. 
Both victims identified defendant in court as  one of the rob- 
bers. 

After voir dire the court found the facts to be substantially 
as  set out above and concluded that  the witnesses' in-court iden- 
tification of Joe Louis Simmons "was based on their observa- 
tions of the defendant a t  the time of the robbery, his clothing 
. . . and subsequent observation of the defendant just shortly 
before he was arrested." 

The findings and conclusions made by the trial court upon 
voir dire are conclusive on appeal if supported by competent 
evidence. State v. Tuggle, 284 N.C. 515, 201 S.E. 2d 884 (1974). 
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In the present case the court's conclusion that the witnesses' in- 
court identifications of defendant were based upon their ob- 
servation of him a t  the scene of the crime and later walking 
beside the street with the other two defendants is sufficient 
to allow the identifications into evidence. State v. Henderson, 
285 N.C. 1, 203 S.E. 2d 10 (1974). This conclusion is supported 
by the findings of fact which are based upon competent evi- 
dence in the record. The assignment of error upon which this 
contention is based is not sustained. 

Finally defendant, Joe Louis Simmons, contends the trial 
court erred in its instructions to the jury by charging the jury 
as  to elements of larceny from the person with respect to de- 
fendant, Timothy Bolden, but not repeating the same as to 
defendant, Joe Louis Simmons. 

The State prosecuted defendant, Joe Louis Simmons, upon 
the theory that he aided and abetted the principal defendant 
Bolden, in committing larceny from the person. The court ade- 
quately and properly instructed the jury as to what it must 
find to convict Bolden as the principal. It then instructed the 
jury in order to find defendant, Joe Louis Simmons, guilty of 
larceny from the person it must find that Bolden is guilty of 
larceny from a person, and that Simmons aided and abetted him 
in the commission of that crime. The court then adequately and 
properly instructed the jury on the law of aiding and abetting. 

We find no error in the court's instructions to the jury 
with respect to defendant, Joe Louis Simmons. 

We hold that each defendant had a fair trial free from 
prejudicial error. 

No error. 

Chief Judge BROCK and Judge MARTIN concur. 
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STATE O F  NORTH CAROLINA v. RANDOLPH DOUGLAS BECRAFT 
AND GARY WAYNE HARDIN 

No. 7719SC236 

(Filed 20 July 1977) 

Criminal Law 5 86.8- robbery case - defendant's rejection of victim's 
homosexual proposition - competency to show bias 

In this prosecution for the armed robbery of a grocery store 
employee, testimony by one defendant that  he had previously rejected 
a homosexual proposition by the victim was competent to show bias 
on the part  of the victim toward such defendant, and the exclusion of 
such testimony was prejudicial where the victim was the only witness 
who could identify the robbers. 

APPEAL by defendants from Long, Judge. Judgments en- 
tered 27 October 1976 in Superior Court, RANDOLPH County. 
Heard in the Court of Appeals 30 June 1977. 

Defendants were indicted for armed robbery. Their trials 
were consolidated and both were convicted. At trial Douglas 
Chestnut testified that he was managing his mother's grocery 
store when the two defendants entered, pulled a gun, demanded 
money and cleaned out the cash register. Defendants then forced 
Chestnut to drive them in his mother's car to a dirt road about 
seven miles from the store. Chestnut was able to give positive 
identification of defendants based upon his observations a t  the 
time of the robbery. 

Chestnut's mother was in the store when the two defend- 
ants entered. She observed that her son waited on them and 
then left with the defendants. She sensed that something was 
wrong, checked the cash register, which was empty, and called 
the police. Mrs. Chestnut gave no identification testimony. 

Testimony by defendants was offered to show that they did 
not commit the robbery. 

Attorney General Edmisten, by  Associate Attorney Nonnie 
F. Midgette, f o r  the  State. 

Bell and Ogburn, P.A., by  Deane F. Bell and Wil1ia.m H. 
Heafner,  f o r  defendant appdlant  Randolph Douglas Becraft.  

Cahoon & Swisher, by  Robert S. Cahoon, for defendant a,p- 
pellant Gary Wayne  Hardin. 
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ARNOLD, Judge. 

The only identification testimony tending to prove that 
defendants were the robbers came from Douglas Chestnut. Dur- 
ing cross-examination Chestnut denied that he was a homo- 
sexual and that he had propositioned the defendants on a previ- 
ous occasion. Thereafter, the court refused to permit defendant 
Becraft to testify that on a previous occasion Chestnut had 
propositioned him and that he, Becraft, had refused. 

Defendants contend that the testimony which was offered 
to show that Becraft had rejected Chestnut's homosexual prop- 
osition should have been allowed because it tends to show bias 
on the part of the witness towards defendant, Becraft. We 
agree. The State's case depends on the credibility of the witness, 
Chestnut, the only witness who could identify the alleged rob- 
bers. While there is strong evidence of guilt by defendants we 
cannot say that the exclusion of this testimony was not prej- 
udicial. See State v. Fazut, 254 N.C. 101,118 S.E. 2d 769 (1961) ; 
State v. Hart, 239 N.C. 709, 80 S.E. 2d 901 (1954). 

New trial. 

Judges PARKER and MARTIN concur. 

T. A. PIPKIN, D. J. DUDLEY, P. M. WILLIAMS, AND MACK DON- 
ALD WEEKS, INDIVIDUALLY AND TRADING AS P. W. D. & W. A NORTH 
CAROLINA GENERAL PARTNERSIIIP V. THOMAS & HILL, INC. 

No. 7610SC891 

(Filed 3 August 1977) 

1. Principal and Agent § 5- scope of apparent authority 
The scope of an agent's apparent authority is determined not by 

the agent's own representations but by the manifestations of authority 
which the principal accords to him. 

2. Principal and Agent 8 5- apparent authority - contract binding on 
principal 

An agent with apparent authority can bind his principal to a 
contract if the other party to the contract does not know that  the 
agent's actual authority is  less than his apparent authority. 
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3. Principal and Agent § 5- apparent authority of agent to  bind principal 
to make loan 

Defendant mortgage broker's agent had apparent authority to 
bind defendant to a contract to make a permanent loan to plaintiffs 
for a motel construction project where the agent was the assistant 
vice president of defendant and the manager of defendant's North 
Carolina office; defendant's letterhead and business cards indicated 
defendant was in the business of making business loans; the loan 
application form used by defendant did not show that  defendant lim- 
ited its service to that  of a broker but indicated that  defendant was 
committed to making a loan once it accepted the application in writ- 
ing; and the agent was authorized to execute these loan applications. 

4. Contracts § 27.1- contract to make permanent loan 
The evidence supported the court's finding that  defendant entered 

a contract to lend plaintiffs $1,162,500 for permanent financing of a 
motel construction project where i t  tended to show that  consideration 
by plaintiffs consisted of their promise to pay interest, their payment 
of a $500.00 application fee, and establishment of an escrow account 
containing defendant's loan fee, and that  defendant accepted plaintiffs' 
loan application by letters from the manager of its North Carolina 
office to the construction lender, copies of which were sent to plain- 
tiffs, stating, "Please accept this letter as  our commitment to  fund 
the permanent loan on or before September 1, 1974, in an amount of 
$1,162,500 . . . . " 

5. Contracts § 29- breach of contract to  lend money - damages 
A borrower injured by a breach of contract to lend money may 

generally recover from the lender the difference between the interest 
a t  the contract rate and the rate of interest which the borrower, 
because of the breach, must pay to obtain money, any other costs of 
obtaining new financing, and any consequential damages resulting 
from the breach which were contemplated by the parties a t  the time 
of the contract. 

6. Contracts 1 29- breach of contract to  lend money -damages 
Where defendant breached a contract to make a permanent loan 

for a motel construction project and plaintiff borrowers were unable 
to obtain a new loan a t  any interest rate for permanent financing 
of the motel, but had to continue financing by an interim loan a t  a 
fluctuating rate of interest, plaintiffs were entitled to recover a s  
damages for breach of the contract to  lend (1) the present cash value 
of the difference between the amount of interest for the agreed time 
of credit a t  the contract rate and the rate generally available to 
borrowers on the date of the breach; (2) the cost of additional title 
insurance and accounting, appraisal and brokers' fees, and (3) the 
interest plaintiffs have had to pay on the interim loan since defend- 
ant's breach. 

7. Contracts § 29- breach of contract to lend money - damages -de- 
duction for likelihood of prepayment 

In an action to recover for breach of a contract to  provide perma- 
nent financing for a motel construction project, the trial court erred 
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in  making a deduction from damages for  the likelihood of prepayment 
of the permanent loan by plaintiffs. 

APPEAL by defendant from McKinnon, Judge. Judgment en- 
tered 28 May 1976 in Superior Court, WAKE County. Heard in 
the Court of Appeals 10 May 1977. 

The gravamen of this action is an  alleged breach by the 
defendant, Thomas & Hill, Inc., of its contract to make a perma- 
nent loan to the plaintiffs, P. W. D. & W. and i ts  general part- 
ners, fo r  the purpose of paying off a construction loan from 
Central Carolina Bank (CCB) which the plaintiffs had used 
to  build a motel. The trial court, sitting by consent without a 
jury, found that  the defendant made and breached a contract 
with the plaintiffs. The court entered judgment accordingly, 
but did not award all the damages which the plaintiffs re- 
quested. 

In 1972 the plaintiffs, who are  experienced businessmen 
but not experienced real estate developers, undertook to build 
a motel south of Raleigh. They located a possible site, obtained a 
satisfactory feasibility study, and then signed a franchise con- 
tract with Happy Inns of America. The franchiser introduced 
the plaintiffs to 0. Larry Ward, Assistant Vice President and 
manager of the North Carolina office of Thomas & Hill, Inc., 
a mortgage banking company with headquarters in Charleston, 
West Virginia. As a mortgage banking firm the defendant cus- 
tomarily arranged so-called "permanent" financing for builders 
by placing the builder's request for a loan with a large lending 
institution. In other words, the defendant was a broker or  "go- 
between" for builders requiring permanent financing. These 
permanent loans, if obtained, are  used to  "take-out," i.e., pay 
off, the construction loan which the builder usually obtains from 
a local lending institution, such as a bank or  savings and loan 
company, for the limited purpose of obtaining labor and ma- 
terials and building a building. One customary condition of a 
contract for a construction loan is that  the builder obtain a 
permanent loan "commitment" prior to  approval of the con- 
struction loan. 

Defendant was a mortgage broker and did not make per- 
manent commercial construction loans. It was capitalized for 
something in excess of one million dollars and had lines-of-credit 
with lending institutions for  several millions more. The plaintiffs 
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knew of these lines of credit; they did not know that  they were 
limited to use in financing residential construction. 

0. Larry Ward had no actual authority to make a perma- 
nent loan. In fact, Ward only had the actual authority to  solicit 
loan applications. The defendant's firm policy even prevented 
Ward from committing his company, defendant, to  t ry  to place 
a permanent loan with a lender. However, the plaintiffs did not 
know about these restrictions on Ward's authority. 

On 19 April 1973 the plaintiffs executed the defendant's 
application form for a permanent loan of $1,162,5100 repayable 
over twenty-five years a t  nine and one-half percent interest. 
The application was signed by each of the individual plaintiffs, 
and nothing on the application indicated that if the application 
were accepted the defendant would not be the actual permanent 
lender. The application said : 

"Applicant . . . agrees: 

18. This application and your [the lender's] written 
approval of it, when given and accepted, shall constitute 
the entire agreement for loan . . . . ' 9  

The application was accompanied by a check for  $500 as the 
agreed upon application fee. This check was not cashed. The 
application was also accompanied by a letter promising to pay a 
fee in consideration for the loan in the event a loan commitment 
was made. 0. Larry Ward transmitted this application to the 
defendant's home office in Charleston. Personnel there attempted 
to place i t  with a lender, but they failed. The officers and 
executives a t  the defendant's home office were unaware of the 
events which subsequently transpired in North Carolina between 
the plaintiffs, their banker a t  CCB, and 0. Larry Ward. 

The plaintiffs began negotiations with CCB for  a construc- 
tion loan. They dealt with Scott Edwards, the credit manager 
a t  CCB's home office in Durham. On behalf of the plaintiffs, 
Edwards investigated the defendant's financial position and con- 
cluded that  defendant was a reputable company and financially 
capable of making plaintiffs' permanent loan. 

On 7 June 1973 0. Larry Ward received word from the 
defendant that  i t  had not placed the plaintiffs' loan application. 
Nevertheless, on 11 June 1973, in response to a request from 
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Edwards a t  CCB for a permanent loan commitment, Ward 
wrote to Edwards, saying: 

"Thomas & Hill, Inc., is processing an application for a 
permanent loan for Mr. P. M. Williams, Mr. D. J. Dudley, 
Mr. Thomas A. Pipkin, and Mr. MacDonald [sic] Weeks, on 
the above property. 

"Please accept this letter as our commitment to fund the 
permanent loan on or before September 1, 1974, in an 
amount of $1,162,500.00, as  outlined in the loan submission 
mailed to you May 24, 1973." 

Copies of this letter were sent to each of the individual plain- 
tiffs. 

Soon thereafter Edwards sent details of the CCB construc- 
tion loan to Ward and asked him to incorporate them into 
defendant's commitment. Ward replied in a letter apparently 
signed by his secretary, saying: 

"Please accept this letter as our commitment to fund the 
permanent loan on or before October 1, 1974, in an amount 
of not less than $1,162,500 as outlined in my loan pack- 
age submitted to you on May 24, 1973. 

"Please be further advised that your commitment dated 
June 26, 1973, for the construction loan is hereby made a 
part of our commitment to the borrowers and is attached 
as  Exhibit A." 

Again, each plaintiff received a copy of this letter. 

In a third letter from Ward to Edwards, concerning modi- 
fications in CCB's construction loan commitment, Ward agreed 
to the change and said : 

"[Mly only concern will be that the borrowers have the 
necessary fee available to pay for the permanent commit- 
ment when same is supplied to them." 
In light of Ward's representations to CCB, the bank issued 

a construction loan to plaintiffs. Of that loan $11,625 was ear- 
marked as the defendant's fee for its permanent loan commit- 
ment. At 0. Larry Ward's direction the money was held by 
plaintiffs. In August 1974 an additional $11,625 was added to 
this amount and the entire fund of $23,250 was placed in escrow 
for the defendant. The money remains in that account. 
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In August 1974 the defendant denied any commitment to 
make a permanent loan. During September the plaintiffs en- 
tered negotiations with CCB for an interim loan. On 1 October 
1974 CCB accepted a new demand note from the plaintiffs a t  a 
floating interest rate of prime plus 2% in replacement for the 
construction loan. In December 1975 the interest rate was 
changed to prime plus 3%. Between 1 October 1974 and the time 
of the trial the plaintiffs paid $184,619.49 in interest on this 
interim loan; they have paid nothing on the principal. The 
plaintiffs have been unable to find permanent financing else- 
where. 

Evidence indicates that on 1 October 1974 the "going" 
commercial rate of interest for  a long term loan was 10fL2%. 
However, little or no money was available in the country for 
motel financing. In their attempt to find permanent financing 
the plaintiffs spent $3,000 for broker's fees, $1,025 for account- 
ing fees and $250 for appraisal fees. They also spent $1,613.12 
for  title insurance in connection with the interim loan from 
CCB. 

The trial court, as the finder of fact, found that  0. Larry 
Ward was an  agent of the defendant and had the apparent au- 
thority, though not the actual authority, to bind the defendant 
to make a permanent loan. He further found that  Ward made 
such a contract and that  the defendant breached it. Damages 
were awarded to  the plaintiffs equal to the total of the fees and 
insurance they paid plus the present value of the difference 
between the interest which the plaintiffs would have paid on 
the 91h % loan and the interest which they would have paid on a 
101h% loan had they been able to obtain one. With regard to 
this final element of damages, the court further reduced i t  by 
more than $20,000 in order to adjust for the likelihood of early 
payment. However, no evidence in the record shows that  the 
plaintiffs intended to make early payment. 

Both parties appeal. 

Manning ,  Fu l ton  & Sk inner ,  b y  M.  Marshall  Happer  I I I  
and  Charles L. Fzilton, for  plaint i f f s .  

S m i t h ,  Anderson,  Blount  & Mitchell, b y  H e n r y  A. Mitchell, 
Jr., Michael E. Wedding ton  and Carl N.  Patterson, Jr., for  
defendant .  
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ARNOLD, Judge. 

Defendant's position is that there was no contract, but if 
there was, plaintiffs were only entitled to nominal damages. 
Plaintiffs contend that in addition to damages awarded them 
they were entitled to recover interest paid on the interim loan 
to CCB. Thus, two questions are presented in this appeal. Was 
there a contract, and what is the measure of damages? 

Defendant contends that i t  made no contract with the 
plaintiffs. Principally, it relies on the argument that 0. Larry 
Ward had no authority to bind it to a contract to lend money. 
All parties agree that Ward lacked actual authority to make 
such a contract. Whether he had the apparent authority to do 
so is, however, a question of fact to be answered by the fact 
finder in light of the evidence. The evidence was mixed, and 
we cannot say that the court erred in finding that Ward had the 
apparent authority to make the contract. 

[I, 21 The scope of an agent's apparent authority is deter- 
mined not by the agent's own representations but by the mani- 
festations of authority which the principal accords to him. 
Restatement (2d) of Agency, $ 27 (1958). In a recent decision 
by our Supreme Court apparent authority was defined as 
" . . . that authority which the principal has held the agent out 
as possessing or which he has permitted the agent to represent 
that he possesses. . . . " Zimmerman v. Hogg & Allen, 286 N.C. 
24, 31, 209 S.E. 2d 795 (1974). An agent with apparent 
authority can bind his principal to a contract if the other 
party to the contract does not know that the agent's actual 
authority is less than his apparent authority. 

[3] In the present case there is evidence that Ward was held 
out by defendant as its agent with authority to make a loan. 
Ward's position as an assistant vice president and, later, vice 
president of the defendant is some evidence of this apparent 
authority. His position as the manager of the North Carolina 
branch is even stronger evidence. While assistant officers cus- 
tomarily have little authority, managers in charge of an office 
usually have all the authority necessary to conduct the business 
of that office. In a case involving an assistant bank cashier's 
apparent authority, i t  was said: "[Ilt is immaterial what the 
person's official position may be if he is actually engaged in the 
rnwgement of the bank's interests." Sears, Roebuck 6L. Co. v. 



N.C.App.1 COURT OF APPEALS 717 

Pipkin v. Thomas & Hill, Inc. 

Banlcing Co., 191 N.C. 500, 505, 132 S.E. 468 (1926) (emphasis 
added). 

Other facts indicate that Ward had the apparent authority 
to bind defendant to a loan commitment. The defendant's letter- 
head and business cards, which were in evidence, indicated that 
the company was in the business of making mortgage loans. Tne 
letterhead carried the words "Mortgage Financing." The loan 
application form used by the defendant said nothing which indi- 
cated that the defendant limited its service to that of a broker. 
On the contrary, the application indicated that the defendant 
was committed to make a loan once it accepted the application 
in writing. 0. Larry Ward was authorized to execute these 
loan applications, and nothing in the record shows that his au- 
thority in this regard was limited to that of a scrivener. This 
evidence, taken together, is sufficient to support the court's 
findings, and these findings bind this Court. 

[4] Defendant also argues that there is insufficient evidence 
to support the court's finding that a contract was made. This 
argument has no merit. The letters sent by 0. Larry Ward to 
Scott Edwards a t  CCB, copies of which were sent to the indi- 
vidual plaintiffs, constituted written acceptance of the plaintiffs' 
loan application and established the contract. The contract was 
supported by consideration, principally, the plaintiffs' promise 
to pay interest, and, additionally, their payment of a $500 appli- 
cation fee and establishment of an escrow account containing 
the defendant's fee. Evidence of a contract is ample, and that 
part of the judgment concluding that defendant entered a con- 
tract to loan plaintiffs on or before 1 October 1974, the sum of 
$1,162,500, is affirmed. 

The issue of damages is now examined. 

We find only a limited number of decisions in American 
case law which consider the measure of damages for breach of 
a contract to lend money. In no case do we find a determination 
of the question presented by this appeal: what is the measure of 
damages for breach of a contract to make a permanent loan 
for a building where the borrower is unable to obtain a new 
loan a t  any interest rate to permanently finance the building, 
but has to continue financing by an interim loan a t  a fluctuat- 
ing rate of interest? 
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The general rule of damages handed down in England in 
Hadley v. Baxendule, 9 Exch. 341 (1854), and followed ever 
after is that 

"Where two parties have made a contract which one of 
them has broken, the damages which the other party 
ought to receive in respect of such breach of contract should 
be such as may fairly and reasonably be considered either 
arising naturally; i.e., according to the usual course of 
things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of 
both parties a t  the time they made the contract as the prob- 
able result of the breach." 

In other words, the injured party may recover all of the dam- 
ages which were foreseeable a t  the time of the contract as a 
probable result of the breach either because they were a natural 
result or because they were a contemplated result of the breach. 
5 Corbin on Contracts, 5 1007, p. 7Q (1964). 

Still another rule of damages is that they must be measur- 
able with reasonable certainty, i.e., they must be more than 
speculative. This rule is not a rigid one, and it usually applies 
in the context of a claim to recover expected but unrealized 
profits, which, allegedly, would have been earned but for the 
breach. 5 Corbin on Contracts, 5 1022, p. 138 (1964). If a breach 
is such that in the usual course of things it leads to a sub- 
stantial loss of such a character that the loss cannot be precisely 
measured, substantial compensatory damages will be awarded 
even though they cannot be precisely measured. 5 Corbin on Con- 
tracts, $ 1021, p. 134 (1964). This is fair and reasonable. Dam- 
ages are more than simple restitution. They are a means of 
making the injured party as  whole as possible by the use of 
money. Some injuries are nothing more than the loss of a sum 
certain, and there the injured party is easily made whole. Other 
injuries involve loss of time, opportunity, special chattel, good 
will, prospective profits and other things which are difficult to 
measure in money. The contention that no injury has occurred 
because the measurement of damages is too difficult is not 
favored. 

These simple rules of Hadley v. Baxmdale, supra, are 
basic to the common law, and they are part  of the law in 
North Carolina. Perkins v. Langdon, 237 N.C. 159, 74 S.E. 2d 
634 (1953) ; Machine Co. v. Tobacco Co., 141 N.C. 284, 53 S.E. 
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885 (1906). To recover damages for breach of a contract the 
plaintiff must show that  the damages were the natural and prob- 
able consequence of the breach, and that  they can be calculated 
with reasonable certainty. Pike v .  Wachoviu Bank and Trust  Co., 
274 N.C. 1, 161 S.E. 2d 453 (1968). The damages are to be 
measured a t  the time of the breach. Maxwell v .  Proctor & Gam- 
ble Distributing Co., 204 N.C. 309, 168 S.E. 403 (1933). 
Special damages may also be awarded for injury which occurred 
after the breach if such an injury was within contemplation of 
the parties at the time the contract was made. Perkins v .  Lang- 
don, supra. 

Very few decisions in North Carolina have dealt with the 
breach of a contract to lend money. In Coles v .  Lumber Co., 150 
N.C. 183, 188, 63 S.E. 736 (1909), i t  is stated: 

"The measure of damage for a failure [to lend money as 
contracted] would be any extra expense to which [the bor- 
rower] was put to obtain the money. The failure to per- 
form an agreement to loan a man money, unless some 
special and conseqential damages were shown to be in con- 
templation of the parties when the contract was made, 
would not subject [the lender] to speculative damage." 

In  accord is Newby v.  Realty Co., 180 N.C. 51, 103 S.E. 909 
(1920), where i t  was held that  the plaintiffs might recover both 
the money lost and the profits they failed to  make when defend- 
an t  breached the contract to lend them money to  acquire an  
option on land. These two cases are in accord with the general 
rules already discussed, and they would seem to  allow the 
injured borrower to recover any money spent to make himself 
whole, including the cost of negotiating a new loan and the dif- 
ference, if any, between the interest in the original contract and 
in the new loan, if such costs are a natural or contemplated con- 
sequence of the breach. 

[S] From decisions throughout the country i t  can be seen that  
the difference between the interest a t  the contract rate and the 
rate of interest which the borrower, because of the breach, must 
pay to obtain money is the common measure of damages for 
breach of a contract to lend money. Bank o f  New Mexico v. Rice, 
78 N.M. 170, 429 P. 2d 368 (1967) ; Columbia?~ Mut. l i f e  Asszar. 
Soc. v .  Whitehead, 193 Ark. 598, 101 S.W. 2d 455 (1937) ; 
F. B. Collins Inv.  Co. v .  Sallns, 260 S.W. 261 (Tex. Civ. App., 
1924) ; Culp v .  Western Loan & Building Co., 124 Wash. 326, 
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214 P. 145 (1923) ; Shurllcff u. Occidenlul Bziilding & Loan 
Ass'n, 105 Neb. 557, 181 N.W. 374 (1921) ; Murphy v. Hanna, 
37 N.D. 156, 164 N.W. 32 (1917) ; Hedden v .  Schneblin, 126 Mo. 
App. 478,104 S.W. 887 (1907) ; 5 Corbin on Contracts, 1078, p. 
446 (1964) ; Restatement of Contracts 3 343. 

In addition to the difference in interest rates, the injured 
borrower may recover any other costs of obtaining new financ- 
ing, plus consequential damages which result from the breach 
where they were contemplated by the parties a t  the time of the 
contract. Co7cs v. Liusrcber Co., supra; Davis v .  Small Business, 
Znv. Co. o f  Houston, 535 S.W. 2d 740 (Tex. Civ. App., 1976) ; 
Bank of New Mexico v .  Rice, supra; Zclaxny v .  Pilgrim Funding 
Gorp., 244 N.Y.S. 2d 810 (1963) ; Dodde~idye  v. American Trust  
and Savings Badc, 98 Tnd. App. 334, 189 N.E. 165 (1934) ; Hunt 
v. United Bank & Traist Co., 210 Cal. 108, 291 P. 184 (1930) ; 
F. B. Collins 172v. Co. v. Sallas, supra; C d p  U .  Western Loan 
& Building Co., stcpra; Corbin, supra; Restatement of Contracts, 
supra. 

It has been said that  an injured borrower can recover 
nothing but nominal damayes for breach of a contract to lend 
money, because, in contemplation of law, there is always money 
available in the marketplace. Lozve v. T u ~ p i e ,  147 Ind. 652, 44 
N.E. 25 (1896). Not every injury resulting from a breach of 
contract to lend money can be made whole by money, but the 
holdings of such old, uncommon cases a re  ill-reasoned, unjust, 
and they should be rejected. See 5 Corbin on Contracts, 8 11078, 
pp. 447-448 (1964). In the increasingly complex world of busi- 
ness and economics money is a commodity which not only 
becomes scarce but unavailable to particular would-be borrow- 
ers. A lender who, with knowledge of the borrower's purpose 
for  acquiring the ioan, contracts to lend the money, and then 
reneges, should reasonably be able to foresee the injury caused 
by his breach. In the case a t  bar, but for the lender's commit- 
ment to lend the money the borrowers would have acquired 
another commitment, or else they would not have proceeded 
with their project. It is natural and foreseeable that  the bor- 
rower may have to pay new fees and higher interest for re- 
financing. I t  is likewise within the contemplation of the lender, 
where the lender knew the borrower's purpose for acquiring the 
loan, that future !oans for such purposes may become unavail- 
able in the money market. A lender who breaches a contract to  
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lend money is liable for all the foreseeable damages, both natural 
and contemplated, which proximately arise from the breach, 

The plaintiffs, in the case a t  bar, clearly have been injured 
by defendant's breach. They have been forced to negotiate an 
interim loan with CCB a t  a high interest rate, and they have 
been forced to attempt to negotiate for a new permanent loan, 
incurring expenses they would not have incurred but for the 
breach. They were forced into a different, and unfavorable, 
money market where the commercial rate of interest, a t  the 
time of the breach, was 10v2 percent instead of the contract rate 
of 9% percent, and, more importantly, they were unable to 
obtain money for permanent financing of their motel. 

[6] The trial court correctly ruled that plaintiffs were entitled 
to recover: (1) the cost of additional title insurance; (2) the 
cost of additional brokers' fees; (3) the cost of additional ac- 
counting fees; (4) and the cost of additional appraisal fees. All 
of these were foreseeable expenses which, but for the breach, 
plaintiffs would not have incurred. 

With respect to the remaining damages the proper measure 
is the interest calculated a t  lo$$ $ for 25 years from the date 
of trial, less the interest calculated a t  9y2% for 25 years from 
1 October 1974, which but for the breach the plaintiffs would 
have had to pay. This difference must then be discounted to its 
present cash value as of the time of trial. 

The basic measure of damages here is the difference be- 
tween the rate of interest during the agreed time of credit 
(twenty-five years in the case a t  bar) as specified in the con- 
tract, and the rate of interest generally available to borrowers 
on the date of the breach. See, Hedden v. Schneblin, supra; 36 
A.L.R. 1408, 1411 (1925). The purpose of awarding money 
damages for any injury is to t ry  to put the injured party in as  
good a position as if the injury had not occurred. Obviously 
this cannot be done with mathematical certainty, but in all fair- 
ness the difficulty in measuring damages should not bar re- 
covery. 

Applying the principle that a lender who breaches a con- 
tract to lend money is liable for all the foreseeable damages, 
both natural and contemplated, which proximately arise from 
the breach, the trial court also should have allowed recovery 
for interest plaintiffs had to pay to CCB on the interim loan 
after defendant's breach. This interest was part of the cost of 
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negotiating new financing. I t  was foreseeable, and but for the 
breach i t  would not have occurred. 

[7] Finally, the trial court found that  there was a likelihood 
of prepayment of the permanent loan by plaintiffs and made 
an additional reduction, or discount, for  the likelihood of pre- 
payment. This portion of the judgment cannot be sustained and 
is stricken. While there is evidence to indicate that prepayment 
is common there is no evidence that plaintiffs contemplated 
early payment. 

This case is remanded to Superior Court of Wake County 
for  entry of judgment in accordance with this opinion. 

Affirmed in part. 

Modified in part and remanded. 

Judges MORRIS and HEDRICK concur. 

STATE O F  NORTH CAROLINA v. ERNEST RAYMOND HARDY AND 
DENNIS RAY HARDY 

No. 773SC81 

(Filed 3 August 1977) 

1. Arrest and Bail § 6.2; Assault and Battery 5 15.4- assault on law en- 
forcement officer - resisting arrest - no lesser included offense 

In a prosecution for assaulting a police officer while the officer 
was attempting to discharge a duty of his office, the trial court 
erred in charging that resisting arrest was a lesser included offense 
of assault on a police officer, since the evidence in this case clearly 
showed that  if the defendant did resist arrest i t  was by the same 
means a s  were charged in the assault case; however, the court's error 
in charging on resisting arrest was not prejudicial to defendant. 

2. Arrest and Bail § 6.2; Assault and Battery § 15.4- assault on law 
enforcement officer - resisting arrest - no election by State - no 
prejudice to State 

Where warrants charging a defendant with assault upon a law 
enforcement officer in the performance of his duty and with resisting 
arrest charge the same conduct, and the evidence clearly shows that  
no line of demarcation between defendant's resistance of arrest and 
his assaults upon the officer can be drawn, the assaults being the 
means by which the resistance was accomplished, the State must 
elect between the duplicate charges; however, defendant was not 
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prejudiced in this case, though the State failed to make an election, 
since the trial court submitted the charges within the context of 
greater and lesser offenses and instructed the jury to convict defend- 
ant of one or the other of the charges but not of both, and the jury con- 
victed defendant only of the offense carrying the lesser punishment. 

APPEAL by defendants from Webb,  Judge .  Judgments en- 
tered 1 September 1976 in Superior Court, CRAVEN County. 
Heard in the Court of Appeals 2 June 1977. 

All charges against defendants resulted from one incident. 
As to the incident, the State's evidence tended to show the fol- 
lowing : 

Officer Randy Hall of the Havelock Police Department was 
driving his patrol car on Highway 70 East on 7 May 1976 at 
approximately 6:00 p.m. when he observed a gold Chevrolet 
pass a church school bus and force i t  off the road. He pulled 
in behind the car and observed that  i t  was weaving from side 
to side and "crossing the white line of the highway." The road 
was a k lane  highway on which the lanes are divided by a white 
line. At  one point, the Chevrolet ran off onto the shoulder of 
the road. On four other occasions, i t  crossed the white center 
line, at one time being one-half car length over the center line. 
The driver apparently paid no attention to the blue lights which 
Officer Hall turned on, but did respond to the siren and pulled 
over and stopped on the grass a t  the intersection of Highway 
70 and Shepard Street. 

Both Dennis and Ernest Hardy exited the vehicle, Ernest 
from the driver's side and Dennis from the passenger's side. 
Officer Hall was wearing a blue uniform with badge and 
firearm. Ernest Hardy stumbled as  he got out of the car and 
walked to  the back of the vehicle with his hand on the car. 
Officer Hall told Dennis Hardy to get back in the car, and he 
did. When Officer Hall asked Ernest for his driver's license and 
registration card, Ernest asked for a break, saying he had not 
had too much to drink. Hall detected a strong odor of alcohol 
about Ernest. He gave Hall his driver's license and returned to 
the car to  get the registration from the glove compartment. 
He agreed to go through a sobriety test, but did not perform the 
tests adequately. Hall then told Ernest that he was placing him 
under arrest for driving under the influence, whereupon Ernest 
responded "You are  not going to arrest me." Officer Hall placed 
his hand on Ernest's a rm and told him that  he would have to  
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go with him. Ernest jerked away, and Dennis jumped out of 
the car and started toward them and refused to comply with 
Hall's direction that he get back in the car. Ernest swung a t  
Hall and struck his arm, and Hall grabbed him and pushed 
him up against the car. Dennis took Officer Hall's right a rm 
and told him to leave his brother alone. When Hall informed 
Dennis that he was under arrest for obstructing an officer, 
Dennis jumped on Hall's back, and they started fighting. 

Hall tried to get away from the two to get to his walkie- 
talkie but could not. Ernest and Dennis continued to strike Hall 
and he continued to t ry  to get them off of him, and all three 
slid down in the ditch by the car. The Hardys kept telling Hall 
that they were going to get him and teach him a lesson. After 
some time, Hall was able to extricate himself long enough to 
get to his walkie-talkie, caIl Sgt. Mylette and give his loca- 
tion. Although cars stopped and people got out to watch, no one 
offered assistance. Hall ran around to the front of the Hardy 
car, and the brothers again started hitting him in the head, 
chest and arms with their fists. They again rolled in the ditch, 
both of them grabbing him around the head and Dennis trying 
to "claw" his eyes. Sgt. Mylette arrived and got Dennis Hardy off 
Hall, and Hall stood up. Mylette went to get Ernest, and Dennis 
again jumped on Hall. Hall managed to get him down on his 
stomach and held him there. Sgt. Ring arrived and helped hand- 
cuff Dennis who continued to kick and scream. As they carried 
him to the car, he kicked Val1 and King in the chest, legs and 
knees. When they got him to the patrol car and tried to get him 
inside, he kicked Sgt. Mylette in the face. Ernest was in the 
car and tried to kick Dennis out as they put him in. When 
they finally succeeded in getting him in the car and closed the 
door, he tried to kick the window out, was unsuccessful, and 
began kicking the plexiglass shield between the front and back 
seats. The two men continuously screamed during the trip to 
New Bern. They threatened "to get the families" of the officers. 
At the magistrate's office, Ernest Hardy threw the warrants 
a t  the magistrate "and made some obscene remarks to him con- 
cerning the warrants." Officer Hall did not use any weapon in 
the fight but thought he hit Ernest Hardy in the face and 
learned later that Ernest Hardy suffered a fracture of the left 
malar bone. 

Charles Strunk testified that he came upon the scene and 
saw a police officer and two men go in the ditch. He stopped 
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his car in front of the Hardy vehicle and ran to the scene. He 
knew Ernest Hardy and had met Dennis once or twice. Both of 
them were hitting Officer Hall. One of them had the officer 
around the throat. He yelled a t  them, and Dennis told him that 
if he didn't want the same thing he had "better get the hell 
out of there." At that point, Sgt. Mylette came up and yelled a t  
them, and Ernest responded and got up. Sgt. Mylette grabbed 
Ernest, and Officer Hall was able to control Dennis. He had 
Dennis down and was sitting on his back. Strunk started to 
help Hall handcuff Dennis when Officer King came up. As Hall 
and King tried to get Dennis out of the ditch, Dennis continued 
kicking and yelling verbal threats. 

Joe Stone, a retired Marine Corps Major, testified that 
when he came upon the scene, he saw Officer Hall retreating 
down the shoulder of the road trying to ward off Ernest and 
Dennis Hardy, both of whom were swinging a t  him and trying 
to kick him. By the time he got his car parked, Officer Hall was 
in the ditch and both the Hardys were on top of him hitting 
him with their fists. Officer Mylette arrived, and Stone as- 
sisted him in handcuffing Ernest. He did not see anyone using 
a knife or  other weapon other than fists and feet. Stone also 
was kicked and received several small bruises. 

Sgt. Mylette's testimony was substantially the same as the 
witnesses who preceded him with respect to the fight and the 
difficulty in getting the Hardys in the patrol car. He testified 
that when he took Ernest to the patrol car, Ernest told him that 
"he knew who I was and that he was going to get me one of 
these nights when I was working by myself and make sure that 
I never bothered him again." 

Officer King's testimony was also substantially the same 
a s  that of Hall and Mylette. All three officers testified that they 
believed the threats that were made. 

Deputy Sheriff Woodard met Officer Hall a t  the jail and 
assisted in getting Dennis and Ernest Hardy into the breatha- 
lyzer room. He testified that they were boisterous, hard to han- 
dle, cursing and threatening Officer Hall and his family. 

Defendant Ernest Hardy testified that when Officer Hall 
told him he was under arrest, he grabbed his arm; that Ernest 
jerked away; that Hall then hit him with something beside the 
head as hard as he had ever been hit; that it knocked him down 
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and he was "knocked out for a couple of minutes"; that 
when he looked up his brother and Hall were over in the ditch 
wrestling and he got up to t ry  to help his brother who had 
apparently come to his rescue when Hall hit him; that he never 
attempted to hit Hall until Hall hit him; that a deputy sheriff 
wiped his face and head after he was carried to jail; that he 
was released on bond the next morning and some 10 days later 
underwent surgery for the reduction of a fracture of the left 
malar bone; that he "blew 16" on the breathalyzer test; that he 
threw the papers in the magistrate's face because he was mad; 
and that when Hall was backing away from him and he was 
swinging a t  him, he was just protecting himself and his brother 
and was still mad. 

Dennis Ray Hardy was charged with two counts of threat- 
ening a police officer (Nos. 76CR4704 and 76CR4710) and was 
found guilty of each. He was also charged with two counts of 
assaulting a police officer (Nos. 76CR4706-Officer King, and 
76CR4707--Officer Mylette). As to these, the trial court, in its 
instructions to the jury, submitted in connection with each count 
the offense of resisting arrest as a lesser included offense. The 
jury found the defendant guilty of resisting arrest on each 
count. He was also charged with assaulting a police officer (No. 
76CR4708-Officer Hall) and resisting arrest (No. 76CR4709- 
Officer Hall). As to these, the judgment recites: "In open court, 
the defendant appeared for trial upon the charge or charges of 
76CR4708-Assault Police Officer; 76CR4709-Resisting Ar- 
rest (The two charges consolidated for trial) and thereupon 
entered a plea of Not Guilty." The judgment further recites that 
defendant was found guilty of the offense of resisting arrest. 

Ernest Raymond Hardy was charged with two counts of 
threatening a police officer (No. 76CR4711-Officer Hall, and 
76CR4713-Officer Mylette) and was found guilty of each count. 
He was also charged with resisting arrest (No. 76CR4712- 
Officer Hall) and assaulting a police officer (No. 76CR4715- 
Officer Hall). The judgment stated that the two charges were 
consolidated for trial and that defendant was found guilty of 
the offense of resisting arrest. In No. 76CR4714, Ernest Ray- 
mond Hardy was charged with assaulting a police officer (Offi- 
cer Mylette). The trial court submitted to the jury the assault 
charge and resisting arrest as a lesser included offense, and 
the jury found defendant guilty of resisting arrest. 
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Attorney General Ednzisten, by Associate Attorney Thomas 
H.  Davis, Jr., for the State. 

Ernest C.  Richardson ZZI for defendant appelknt Ernest 
Raywwnd Hardy. 

Law Offices of Alfred D. Ward, by Alfred D. Ward, Jr. 
and Susan E. Barco, for defendant appellant Dennis Ray Hardy. 

MORRIS, Judge. 

We believe that because of the variety of charges against 
each defendant, clarity requires that we discuss the appeal of 
each defendant separately. 

Dennis Hardy was charged in case No. 76CR4704 with 
threatening Officer King and in No. 76CR4710 with threatening 
Officer Hall. By his assignment of error No. 6, he challenges 
the sufficiency of the court's instruction to the jury, contending 
that the court failed adequately to apply the law to the facts. 
He correctly concedes that the charge is correct as  to the ele- 
ments of the crime of communicating a threat. We are of the 
opinion that the trial court adequately explained the law as 
i t  related to the facts of the case, having sufficiently recapitu- 
lated the evidence and stated the contentions of the appellant. 
While we would not adopt the charge as model, we think the 
jury was fully apprised of the law as  i t  applied to the facts 
and could not have been misled. This assignment of error is 
overruled. 

[I] In case No. 76CR4706, Dennis Hardy was charged with 
assaulting Officer King, and in case No. 76CR4707, he was 
charged with assaulting Officer Mylette. He was convicted, in 
each case, of resisting arrest, the trial court having charged 
the jury that if they found the defendant not guilty of assault- 
ing a police officer they would then determine whether he was 
guilty of resisting arrest. By assignments of error Nos. 5 and 
9, appellant contends that the court erred in charging that 
resisting arrest is a lesser included offense of assault on a 
police officer. Under the facts of this case, we are constrained 
to agree. After instructing the jury with respect to the charge 
of assaulting a police officer while the officer was attempting 
to discharge a duty of his office, a violation of G.S. 14-33 (b) (4), 
the court instructed that if the jury did not find the defendant 
guilty of that offense, they should determine whether he was 



728 COURT OF APPEALS [33 

State v. Hardy 

guilty of resisting arrest and " . . . that differs from assaulting 
an officer in the performance of his duties in that you need not 
be satisfied beyond a reasonable doubt that the defendant Den- 
nis Hardy assaulted C. R. King, but you would have to be satis- 
fied beyond a reasonable doubt that he resisted, delayed, or 
obstructed C. R. King while C. R. King was making an arrest." 
Substantially similar instructions were given in No. 76CR4707 
in connection with the charge of assaulting Officer Mylette. 
We do not discuss the question of whether resisting arrest can, 
under certain circumstances, constitute a lesser offense of as- 
saulting a police officer in the performance of his duties, nor 
do we think it necessary to discuss the applicability, if any, of 
State v. Summrell, 282 N.C. 157, 192 S.E. 2d 569 (1972), to the 
facts here. Suffice it to say that in this case, the evidence clearly 
shows that if the defendant did resist arrest it was by the same 
means as were charged in the assault case. Evidence of resist- 
ing arrest by any other means is completely lacking, and de- 
fendant was not entitled to the charge given. 

While it is our opinion that the court erred in charging on 
resisting arrest, we do not perceive prejudice to the defendant. 
As Justice Huskins said in State v. Thacker, 281 N.C. 447, 457, 
189 S.E. 2d 145, 151 (1972), "[iln legal fiction, if not in fact, 
the jury has acquitted" defendant on the assault charge which 
carries a maximum penalty of a fine and imprisonment for 2 
years, and convicted him of an offense carrying a maximum 
penalty of a fine and 6 months imprisonment. We think the 
principles enunciated in State v. Thacker., supra, and State v. 
Stephens, 244 N.C. 380, 93 S.E. 2d 431 (1956), are applicable 
here. Therefore, appellant's convictions and sentences in Nos. 
76CR4706 and 76CR4707 will not be disturbed. 

The two remaining charges against Dennis Hardy are 
No. 76CR4708, assaulting Officer Hall, and No. 76CR4709, re- 
sisting Officer Hall, in his attempt to arrest Ernest Hardy. 
These two offenses were submitted to the jury in the same 
manner. The jury was instructed that they could find the de- 
fendant guilty of assaulting Officer Hall or not guilty, and if 
they found him not guilty of that offense they would then con- 
sider whether he was guilty of resisting arrest. Appellant as- 
signs this treatment by the court as  error. 

[2] In State v. Kirby, 15 N.C. App. 480, 489, 190 S.E. 2d 320, 
326, appeal dismissed, 281 N.C. 761, 191 S.E. 2d 363 (1972), 
this Court said : 
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"We further hold that  the charge of resisting an officer 
(of which the defendant was acquitted in district court) 
and the charge of assaulting a public officer while dis- 
charging or attempting to discharge a duty of his office 
are  separate and distinct offenses and that the trial judge 
did not e r r  in failing to 'merge' them. See State v. Over- 
man, 269 N.C. 453, 153 S.E. 2d 44 (1967). No actual 
assault or force or violence is necessary to complete the 
offense described by G.S. 14-223. State v. Leigh, 278 N.C. 
243, 179 S.E. 2d 708 (1971). . . . 7, 

However, where the warrants charge the same conduct and 
the evidence clearly shows that "no line of demarcation between 
defendant's resistance of arrest and his assaults upon the officer 
could be drawn," State v. Summrell, supm, a t  173, 192 S.E. 2d 
a t  579, the assaults being the means by which the resistance 
was accomplished, the State must elect between the duplicate 
charges. Id., See also State v. Midyette, 270 N.C. 229, 154 S.E. 
2d 66 (1967). 

Here, the warrant in No. 76CR4708 charged that  the de- 
fendant did "assault and strike Randy E. Hall, a law enforce- 
ment officer of Havelock Police, by fist fighting the officer." 
The warrant in No. 76CR4709 charged that  defendant 
resisted, delayed, and obstructed Officer Hall "by fighting offi- 
cer." The evidence was uncontradicted that if defendant was 
guilty of resisting, obstructing, or delaying the result was ac- 
complished by the very same acts as  constituted the alleged 
assault on Officer Hall. These were duplicated charges, and 
under State v. Summrell, supra, the offenses could not be sub- 
mitted so as  to convict defendant of both. Generally, the State 
should elect as  to which charge i t  would submit to the jury. 
State v. Summrell, supra. In the case sub judice, however, the 
trial court submitted the charges within the context of greater 
and lesser offenses, i.e., the jury was instructed that  they could 
find defendant guilty of assaulting Officer Hall o r  guilty of the 
lesser included offense of resisting arrest, or not guilty. Thus, 
the jury was instructed so as  to convict defendant of one or the 
other charges but not of both. Therefore, the double jeopardy 
rationale of Summrell has no application to the present case. 
Any error the court made in this portion of the charge could 
not have prejudiced defendant since the jury convicted him 
only of the offense carrying the lesser punishment. Accordingly, 
the judgment as to resisting arrest will stand. 
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Ernest Hardy was charged with threatening Officer Hall 
(No. 76CR4711) and Officer Mylette (No. 76CR4713). He con- 
tends that the trial court's instructions with respect to these 
charges were not sufficient. His arguments and contentions are 
the same as those raised by Dennis Hardy. We find the 
charge adequate and overrule this assignment of error. 

Ernest Hardy was also charged with assaulting Officer 
Mylette (No. 76CR4714). As to this charge, the trial court in- 
structed the jury that if they found him not guilty of that charge 
they should determine whether he was guilty of resisting Offi- 
cer Mylette upon substantially similar instructions as  those 
given in Dennis Hardy's two charges of assault. For the rea- 
sons assigned there, this conviction will not be disturbed. 

Ernest Hardy was also charged with assaulting Officer 
Hall (No. 76CR4715) and resisting Officer Hall (No. 76CR- 
4712). The language of the warrants was the same-"fist 
fighting" and "fighting." The evidence clearly showed that if 
he resisted he did so by the same means, and only those, that 
he used in the assault. The charges were merged, and the trial 
court instructed the jury to find defendant guilty or not guilty 
of assault, and if they found him not guilty of assault, to deter- 
mine his guilt or innocence of the resisting charge. The jury 
found him guilty of resisting the officer. We see no necessity 
for repeating the discussion applicable to the same charges 
against ~ e n n i s  Hardy. For the reasons stated there the convic- 
tion for resisting the officer, the conviction in No. 76CR4712, 
will stand. 

Both defendants assign as error the court's charge on self- 
defense. The charges on self-defense was applicable only to the 
assault charge of which both were acquitted. These assignments 
are, therefore, overruled. 

As to Dennis Hardy: 

No. 76CR4704-Threatening Officer King-No error. 

No. 76CR4706-Assaulting Officer King-Convicted of re- 
sisting Officer King-No error. 

No. 76CR4707-Assaulting Officer Mylette-Convicted of 
resisting Officer Mylette-No error. 

No. 76CR4709-Resisting Officer Hall-No error. 
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No. 76CR4710-Threatening Officer Hall-No error. 

As to Ernest Hardy: 

No. 76CR4711-Threatening Officer Hall-No error. 

No. 76CR4712-Resisting Officer Hall-No error. 

No. 76CR4713-Threatening Officer Mylette-No error. 

No. 76CR4714-Assaulting Officer Mylette-Convicted of 
resisting Officer Mylette-No error. 

Judges PARKER and CLARK concur. 

STATE OF NORTH CAROLINA v. HERBERT EARL SPRUILL 

No. 772SC226 

(Filed 3 August 1977) 

1. Searches and Seizures 5 1- examination of vehicle- warrantless in. 
ventory search - admissibility of evidence 

In a prosecution for felonious breaking or entering and felonious 
larceny of an automobile and other items, the trial court did not e r r  
in admitting testimony identifying wheels and tires on defendant's car  
a s  the ones stolen or in admitting evidence obtained from a warrantless 
inventory search of defendant's vehicle, since identification of the 
wheels and tires was not made pursuant to a search but was made 
when an officer and a witness merely looked a t  defendant's vehicle 
and since warrantless inventory searches of vehicles properly in the 
custody of the police pursuant to established police policy have been 
held to be reasonable in terms of the Fourth Amendment in that their 
purpose is  to protect the accused and the police. 

2. Criminal Law 15 145, 159- instructions improperly included in record 
-costs taxed against defense counsel 

Defendant's counsel is taxed with the costs of printing the jury 
instructions in the record where no error was assigned to the instruc- 
tions. App. R. 9(b) (3) and (5). 

APPEAL by defendant from Peel, Judge. Judgment entered 
12 November 1976 in Superior Court, MARTIN County. Heard in 
the Court of Appeals 30 June 1977. 

Defendant was charged with felonious breaking or entering 
and felonious larceny of several tape players, a CB antenna, and 
a set of car keys (76CR3018). He was also charged with larceny 
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of an  automobile (76CR3020). The State's evidence tended to  
show that  between the close of business on 27 July 1976 and 
opening time on the morning of 28 July 1976, the premises of 
Griffin Motor Company, Inc. in Williamston were broken into 
o r  entered. A 1975 Camaro automobile, a J. C. Penney tape 
player, and a toolbox and tools were taken therefrom. Defend- 
ant, a Williamston resident, had been seen on the premises earlier 
in the day. He was driving a black, 1968 Chevrolet with regular 
wheels and tires. 

The Williamston police were notified of the thefts on 28 
July 1976. On 29 July 1976 a warrant was issued charging the 
defendant with larceny of the 1975 Camaro. The Camaro was 
equipped with Krager chrome mag wheels and rims and wide 
tires which had been sold to Griffin Motors by Carl Tavlor a 
short time prior to the theft. At about noon on 29 July 1976 the 
Camaro was discovered abandoned on a little used road on the 
outskirts of Williamston. The Krager Mag rims and the wide 
tires had been removed and replaced with the rims from an 
older car. 

Defendant was observed in Robersonville, North Carolina 
a t  about 8 :00 p.m. by Robersonville police officers. At that time 
they were aware of an outstanding Williamston warrant charg- 
ing defendant with larceny of an auto. They arrested him pur- 
suant to  that  warrant. At  the time of his arrest, defendant was 
standing beside his 1968 black Chevrolet which was parked a t  
a mobiIe home park. After taking the defendant, a Williamston 
resident, into custody, the Robersonville police caused his car 
to  be taken to R & R Salvage for storage and safekeeping. 

The Williamston police were then notified of the arrest, 
and Officer Fink of that department came to Robersonville, 
took custody of defendant and transported him back to William- 
ston. Officer Fink had been the investigating officer a t  the 
scene when the Camaro, less its special wheels and tires, had 
been discovered earlier in the day. After incarcerating the 
defendant in Williamston, Officer Fink returned to Roberson- 
ville accompanied by Carl Taylor who sold the special wheels 
and tires to Griffin Motor Co. They went to R & R Salvage 
where Taylor identified the rims and tires on defendant's 1968 
Chevrolet a s  being the ones he had sold to Griffin Motors and 
had installed on the Camaro which was later stolen. Officer 
Fink then impounded the car and inventoried its contents. The 
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inventory revealed the stolen tape player, toolbox, and tools. 
No search warrant had been obtained prior to the examination 
of the car or its contents. 

Defendant did not put on evidence. He was found guilty 
by the jury and sentenced to five to seven years imprisonment 
on each offense, sentences to run concurrently. 

Attorney General Ednzisten by  Associate Attorney Amos 
Dawson, for the State. 

Regina A. Moore for th,e defendant. 

BROCK, Chief Judge. 

[I] The sole issue brought forward for review is whether the 
trial court committed reversible error in denying defendant's 
motion to suppress the evidence obtained from the warrantless 
search of defendant's automobile. Defendant maintains that the 
present case is similar to Preston v. United States, 376 U.S. 
364, 11 L.Ed. 2d 777, 84 S.Ct. 881 (1964) and should be con- 
trolled by it. We disagree. 

In Preston the defendants were arrested for vagrancy. 
Their auto was towed to a garage by the police where i t  was 
searched several hours after the arrest. Evidence obtained from 
the warrantless search was excluded at defendants' subsequent 
trial for conspiracy to commit bank robbery. The prosecution 
argued that the search was valid because it was incident to and 
part of a lawful arrest. The Supreme Court held exclusion to 
be proper solely on the grounds that once an accused is arrested 
and in custody, a search made a t  a later time, in another place 
and without a warrant is simply not incident to arrest. In the 

0 war- present case introduction of evidence obtained from th, 
rantless search is not being justified on the grounds that the 
search was incident to a lawful arrest. 

Whether a search and seizure is unreasonable within the 
meaning of the Fourth Amendment depends upon the facts and 
circumstances of each case. Preston v. United States, supra. 

"[TI he Fourth Amendment does not require that every 
search be made pursuant to a warrant. I t  prohibits only 
'unreasonable searches and seizures.' The relevant test is 
not the reasonableness of the opportunity to procure a 
warrant, but the reasonableness of the seizure under all 
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the circumstances. The test of reasonableness cannot be 
fixed by per se rules; each case must be decided on its 
own facts." Coolidge v. New Hampshire, 403 U.S. 443, 
509-10, 29 L.Ed. 2d 564, 91 S.Ct 2022 (1971). 

As to automobile searches in relation to the Fourth Amend- 
ment, the Supreme Court has "recognized significant differences 
between motor vehicles and other property which permit war- 
rantless searches of automobiles in circumstances in which war- 
rantless searches would not be reasonable in other contexts." 
United States v. Chadwick, 45 U.S.L.W. 4797, 4800 (U.S. June 
21, 1977). These differences extend even to warrantless searches 
of automobiles in cases where there is no danger of removal of 
the vehicles or destruction of the evidence within them. Cady 
v. Dombrowslci, 413 U.S. 433, 37 L.Ed. 2d 706, 93 S.Ct. 2523 
(1973). The rationale behind the more flexible approach to 
warrantless automobile searches is in the realization that there 
is a diminished expectation of privacy in a motor vehicle. "[I] ts 
function is transportation and i t  seldom serves as one's residence 
or as the repository of personal effects." Cardwell v. Lewis, 
417 U.S. 583, 41 L.Ed. 2d 325, 94 S.Ct. 2464 (1974). 

Under the circumstances of the present case, we find the 
inventory of defendant's vehicle reasonable. Defendant, a Wil- 
liamston resident, was arrested in Robersonville pursuant to an 
outstanding warrant issued in Williamston. He was taken to 
jail ; his vehicle was taken to a private auto salvage lot for safe- 
keeping. After defendant had been transferred to Williamston, 
the Williamston officer who had investigated the discovery of 
the stolen Camaro returned to Robersonville to examine defend- 
ant's vehicle. That officer knew that the Camaro had been 
equipped with chrome mag rims and wide tires and that those 
items had been taken off the Camaro after its theft. The officer 
was accompanied by the man who had sold the rims and tires to 
Griffin Motors and who had installed them on the Camaro. A 
simple look a t  the exterior of defendant's car was all that was 
required to identify the rims and tires. They were in plain view, 
susceptible of being seen by anyone who looked at the car. No 
search was conducted by virtue of the fact that the officer and 
witness merely looked a t  the rims and tires on defendant's car. 

Upon identification of the wheels and rims, the defendant's 
car became evidence in the case. The Williamston police properly 
impounded the car. A Williamston police officer, pursuant to 
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department policy, then conducted an inventory search of the 
car a t  which time the stolen tape recorder and toolbox were 
discovered. Defendant was given a written list of the items in- 
ventoried and held by the police for safekeeping. Warrantless 
inventory searches of vehicles properly in the custody of the 
police, pursuant to established police policy have been held to 
be reasonable in terms of the Fourth Amendment in that  their 
purpose is to protect the accused and the police. South Dakota 
v. Opperman, 428 U.S. 364, 49 L.Ed. 2d 1000, 96 S.Ct. 3092 
(1976) ; Harris 17. United States, 390 U.S. 234, 19 L.Ed. 2d 
1067, 88 S.Ct 992 (1968) ; Cooper v. Califormia, 386 U.S. 58, 
17 L.Ed. 2d 730, 87 S.Ct. 788 (1967) ; State v. All, 17 N.C. App. 
284, 193 S.E. 2d 770 (1973). Inventory searches a re  all the 
more reasonable when, a s  here, the limited resources of small 
police departments require impoundment in private or unsecured 
areas. Cady v. Dom,b?.owski, supra. 

We find no error in the admission of the testimony identify- 
ing the wheels and tires or  the admission of the evidence ob- 
tained from the inventory search of defendant's vehicle. The 
motion to  suppress was properly denied. 

[2] Rule 9 (b)  (3) provides, itlter alia: "The record on appeal 
in criminal actions shall contain: . . . (vi) where error is 
assigned to  the giving or  omission of instructions to the jury, a 
transcript of the entire charge given; . . . " (Emphasis added.) 
The clear purpose of this rule is to eliminate from the record 
on appeal the instructions to the jury where no error is assigned 
thereto. In this case no error was assigned to the instructions 
to the jury. 

Rule 9 (b) (5) provides : "It shall be the duty of counsel for 
all parties to  an appeal to avoid including in the record on ap- 
peal matter not necessary for an  understanding of the errors 
assigned. The cost of including such matter may be charged as  
costs to the party or  counsel who caused or  permitted its 
inclusion." 

The trial court's instructions to the jury in this case, to 
which no error is assigned, were included in the record on 
appeal by defendant's counsel. The instructions consumed over 
twelve pages of the printed record on appeal. The costs of 
printing these unnecessary twelve pages are  $22.20 ($1.85 per 
page). Counsel for  defendant, Regina A. Moore, P. 0. Drawer 
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1086, Williamston, North Carolina, will be taxed with costs of 
$22.20 in this case. 

No error. 

Judges BRITT and MORRIS concur. 

STATE OF NORTH CAROLINA v. FRED DAVIS 

No. 772OSC214 

(Filed 3 August 1977) 

1. Criminal Law § 66.6- in-court identification - pretrial lineup 
The evidence on voir dire supported findings by the court that a 

pretrial lineup a t  which a robbery victim identified defendant was not 
impermissibly suggestive and that the victim's in-court identification 
was of independent origin and not tainted by the lineup identification. 

2. Criminal Law 1 66.19- lineup - voir dire - reversal of ruling on evi- 
dence 

Defendant was not prejudiced when the court sustained the State's 
objection to a line of questions defense counsel asked a deputy sheriff 
on voir dire concerning counsel's objections to police officers about a 
lineup a t  the time i t  was conducted where the court thereafter re- 
versed its ruling limiting counsel's questioning of the officer on 
voir dire. 

3. Criminal Law 9 66.5- lineup - poor quality of photograph - right to 
counsel 

Defendant was not denied his right to counsel a t  a lineup because 
of the poor quality of a police photograph of the lineup where counsel 
was present during the entire lineup procedure and made frequent 
suggestions and criticisms to the conducting officers. 

4. Constitutional Law § 68; Criminal Law § 91.7- absence of subpoenaed 
alibi witness - denial of continuance - right to present defense 

Defendant was denied the opportunity to prepare and present his 
defense by the denial of his motion for continuance made on the ground 
of the absence of his sole alibi witness where the court denied the mo- 
tion because the clerk's file showed no return of service of a subpoena 
on the witness when in fact the witness had been subpoenaed, but the 
return had not worked its way through the administrative machinery 
to the clerk's file a t  the time the motion was made. 

APPEAL by defendant from Rousseau, Judge. Judgment en- 
tered 19 November 1975 in Superior Court, STANLY County. 
Heard in the Court of Appeals 29 June 1977. 
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Defendant was charged by indictment in proper form with 
attempted armed robbery. He entered a plea of not guilty and 
was convicted by a jury on the charge. Judgment was entered 
thereon sentencing defendant to imprisonment for a term of 
25 to 30 years. 

The State introduced evidence which tended to show that  
on 21 July 1975, Faye C. Blalock was working in Blalock's 
Grocery Store in the Cottonville area of Stanly County. At ap- 
proximately 6:00 that  afternoon, two young black men, whom 
Blalock identified as defendant and Chester Melton, entered 
the store. Defendant asked for cigarettes and a soft drink. When 
Blalock turned around to give them to him, defendant pointed a 
sawed-off shotgun a t  her and announced "This is a hold-up." 
Blalock replied "Oh, no, it's not," turned, and ran screaming 
from behind the counter out of the store. She looked back and 
saw the defendant and Melton also running away from the 
rear  of the store. 

Chester Melton testified that  he was charged with at- 
tempted armed robbery with defendant in the case. Melton saw 
defendant on the morning of 21 July 1975 a t  Melton's sister's 
house in Charlotte. Defendant told Melton "he wanted to  pull a 
job." They went to Cottonville where defendant gave Melton 
a gun. Defendant carried a sawed-off shotgun concealed in the 
sleeve of the jumpsuit he was wearing, and the pair entered 
Blalock's grocery. Defendant asked the woman behind the coun- 
t e r  for some cigarettes and a soft drink. While she turned to  get 
the items he requested, defendant produced the shotgun and 
pointed i t  a t  her. She ran out the front of the store. Defendant 
asked Melton where the cash register was located, and Melton 
falsely replied he did not know, whereupon they ran out the back 
door to their car. 

Other relevant facts are set out in the opinion below. 

Attorney Gencral Edmisten, b y  Associate Attorney Thonzas 
H. Davis, Jr., for the State. 

Gerald R. Chandler for  defendant appellant. 

MORRIS, Judge. 

Prior to Blalock's in-court identification of defendant, a 
voir dire was conducted. On voir dire, Blalock testified that  the 
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two men entered her store at approximately 5:50 p.m. on 21 
July 1975; that the store was illuminated by 12 ceiling lights 
a s  well as by outside light coming through the store's windows ; 
that the door through which the men entered was located six 
or  seven feet from her position; that she could see the faces of 
both men; that defendant came within two feet of her; that the 
men were in the store six or seven minutes ; that she had no diffi- 
culty in seeing the men's faces; that she identified defendant 
from a lineup of six men; that she recognized defendant from 
his eyes and the shape of his face; and that her in-court iden- 
tification of defendant was based solely upon defendant's ap- 
pearance a t  the time of the robbery attempt. 

Defendant's evidence on voir dire tended to show that his 
attorney was present a t  the lineup; that Blalock had described 
the robber as  20-25 years of age, 6'-6'2" tall, wearing a green 
jumpsuit, with plaited hair, heavy sideburns and a moustache; 
that defense counsel made certain objections to the makeup of 
the lineup, particularly as to the height and head and facial hair 
of some of the suspects; that a photograph was taken of the 
lineup; that the quality of the photograph was very bad due 
to defective film; and that the six young black males in the 
lineup were 6'1hf', 160 pounds; 5'10M, 160 pounds; 6'2", 180 
pounds, 6'2", 170 pounds; 5'1lrf, 160 pounds; and 6'1", 160 
pounds, respectively. 

At the conclusion of the evidence, the trial court made 
findings of fact and concluded " . . . that the witness' in-court 
identification of the defendant was based solely on her observa- 
tion of the defendant a t  the time he came into her store and that 
the lineup was not impermissibly suggestive or otherwise tainted 
as  to affect her independent observation of the defendant at  the 
time of the alleged crime." It then ordered that Blalock's in- 
court identification of defendant be admitted into evidence. 

[I] By assignments of error numbered 2, 9 (a) ,  and 10, defend- 
ant  contends that the trial court erred in allowing Blalock's 
in-court identification of defendant on the grounds that it was 
based primarily on an impermissibly suggestive lineup pro- 
cedure. We disagree. 

"When the admissibility of in-court identification testimony 
is challenged on the ground i t  is tainted by out-of-court 
identification (s) made under constitutionally impermissible 
circumstances, the trial judge must make findings as to the 
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background facts to determine whether the proffered tes- 
timony meets the tests of admissibility. When the facts so 
found are supported by competent evidence, they are con- 
clusive on appellate courts. (Citations omitted.)" State v. 
Tuggle, 284 N.C. 515, 520, 201 S.E. 2d 884, 887 (1974). 

In the present case, the trial court's findings were sup- 
ported by competent evidence and are binding on this Court. 
Moreover, the evidence clearly shows that Blalock had ample 
opportunity to observe and identify the robber, that her in-court 
identification was of independent origin and that the pretrial 
lineup was not so impermissively suggestive as  to abridge de- 
fendant's constitutional rights. These assignments are overruled. 

[2] During the lineup proceedings, defense counsel made vari- 
ous objections to the police officers concerning what he alleged 
to be suggestive procedures which they employed. On voir dire, 
counsel attempted to question a deputy sheriff as to his (coun- 
sel's) conversation and objections to the officers a t  the lineup. 
The State, while conceding defendant's right on voir dire to 
cross-examine the officers fully concerning the lineup pro- 
cedures and the appearances of the suspects, objected to the 
line of questioning on the grounds that counsel's own thoughts 
a t  that time were incompetent. The court sustained the State's 
objections. By his 8th assignment of error, defendant contends 
that the trial court erred in so limiting counsel's interrogation 
of the witness on voir dire. Again, we disagree. The record 
reveals that subsequently during the voir dire, the trial court 
reversed its ruling limiting counsel's questioning of the officer. 
Thus, defense counsel had a full and fair opportunity to interro- 
gate the officer concerning the alleged improprieties in the 
lineup procedure. Consequently, defendant's rights have not been 
prejudiced thereby. This assignment is overruled. 

[3] By assignment of error numbered 9 (b) , defendant argues 
that his right to counsel a t  the lineup was denied by virtue of 
the State's failure to provide an adequate photograph of the 
lineup. This argument is feckless. It is true that a person against 
whom criminal charges have been formally brought is consti- 
tutionally guaranteed counsel a t  an in-custody lineup, and that, 
absent waiver thereof, when counsel is not present a t  the lineup, 
testimony of the identification of the accused a t  the lineup is 
rendered inadmissible. Kirby v. Illinois, 406 U.S. 682, 32 L.Ed. 
2d 411, 92 S.Ct 1877 (1972) ; United States v. Wade, 388 U.S. 
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218, 18 L.Ed. 2d 1149, 87 S.Ct. 1926 (1967) ; Gilba-t v. Cali- 
fosuzia, 388 U.S. 263, 18 L.Ed. 2d 1178, 87 S.Ct. 1951 (196'7) ; 
State  v. Harris, 279 N.C. 177, 181 S.E. 2d 420 (1971). The ra- 
tionale of this rule is that  

" . . . unfairness in the 'lineup' or  other arranged identifi- 
cation process may arise by exhibiting the accused so as  
to  suggest his identity to the witness and thereby obtain a 
positive identification from the witness which the witness 
will not later admit was indefinite or mistaken: and that 
the absence of counsel a t  this stage of the proceeding would 
prevent any effective cross-examination of the witness rela- 
tive to the identification process." State v. Hunsucker, 3 
N.C. App. 281, 284, 164 S.E. 2d 507, 509 (1968). 

Where counsel is present a t  a lineup, his role is that of 
observer as well as advocate so that any impermissibly sugges- 
tive procedures, if not corrected, may be identified and exposed 
a t  trial through effective examination and cross-examination of 
witnesses. The key factor is the presence of the attorney during 
the identification proceedings. E. g. ,  Sfate v. Brown, 280 N.C. 
588, 187 S.E. 2d 85, cert .  den., 409 U.S. 870, 34 L.Ed. 2d 121, 
93 S.Ct. 198 (1972). Defendant does not cite, and research does 
not reveal, any authority to support his position that  the poor 
quality of a police photograph constitutes a denial of effective 
assistance of counsel. The uncontroverted facts are  that  counsel 
was present throughout the entire identification process and 
that  he made frequent suggestions and criticisms to the con- 
ducting officers. Under these circumstances, we believe, and so 
hold, that  defendant suffered no denial of his constitutionally- 
protected right to counsel. This assignment is overruled. 

[4] The trial of this case began on Monday, 17 November 1975, 
and continued through the next day. The State rested its case 
a t  approximately 10 :20 Tuesday morning. Defendant's sole 
witness was to have been Wilbert Davis, who according to de- 
fense counsel, would have testified that defendant was with him 
a t  the time of the attempted robbery. Defendant issued a sub- 
poena for Davis' appearance on 12 November, and the subpoena 
was served on Davis on 13 November. Davis was in court on 
17 November, the f irst  day of the trial, but did not return the 
following day. Thus, when the State rested its case, Davis was 
not present to testify a s  to defendant's alibi. When Davis' ab- 
sence was discovered, defendant moved for a mistrial or, alter- 
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natively, for a continuance. The trial court conducted an inquiry 
outside the presence of the jury and determined that  the clerk's 
file contained no return of the subpoena to show service upon 
Davis. Although the record is unclear, i t  appears that  the return 
had not worked its way through the administrative machinery 
to the clerk's file by the morning of 18 November and did not 
do so for several days. The trial court found that  the witness 
was absent, issued an instanter subpoena and denied defend- 
ant's motions. Defendant presented no evidence. After receiv- 
ing the court's charge, the jury retired a t  11 :52 a.m. on 18 
November and returned with a verdict of guilty a t  12:07 that  
afternoon. 

Bv his 21st assignment of error, defendant contends that  
the trial court erred in denving his motions for a mistrial or  con- 
tinuance. We are constrained to agree. 

A motion for a continuance is ordinarily addressed to the 
sound discretion of the trial court, and its ruling thereon will 
not be reviewed on appeal absent an  abuse of discretion. State 
v. Rigsbee, 285 N.C. 708, 208 S.E. 2d 656 (1974). "But when the 
motion is based on a right guaranteed by the Federal and State 
Constitutions, the question presented is one of law and not of dis- 
cretion, and the decision of the court below is reviewable." State 
v. Smathers, 287 N.C. 226, 230, 214 S.E. 2d 112, 3 14-15 (1975). 
The right to assistance of counsel and the right to face one's ac- 
cusers and witnesses with other testimony are guaranteed by 
the Sixth Amendment to the United States Constitution and 
applicable to the States by the Fourteenth Amendment. This 
right includes the right to present one's defense. State v. Smnth- 
ers, supra; State v. Lane, 258 N.C. 349, 128 S.E. 2d 389 (1962). 

In the present case, defendant's entire defense was predi- 
cated upon Davis' alibi testimony. Without it, defendant was 
prevented from putting on any defense. Moreover, defendant 
took all possible steps to secure Davis as a witness. In this sit- 
uation, we hold that defendant was denied the opportunity to 
prepare and present his defense. The trial court should have 
granted defendant's motion for a continuance, and its failure 
to do so constitutes prejudicial error. Accordingly, there must 
be a 

New trial. 

Judges PARKER and CLARK concur. 
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ELVA L. LITTLE, EMPLOYEE, PLAINTIFF V. ANSON COUNTY SCHOOLS 
FOOD SERVICE, EMPLOYER; TRAVELERS INSURANCE COM- 
PANY, CARRIER; DEFENDANTS 

No. 7620IC929 

(Filed 3 August 1977) 

1. Master and Servant 8 65- workmen's compensation - back injury - 
no total disability 

The Industrial Commission did not e r r  by failing to find t h a t  
plaintiff suffered a permanent total disability where there was medical 
testimony tha t  plaintiff could perform other jobs and where plaintiff 
failed to  show a total inability t o  work. 

2. Master and Servant 8 65- workmen's compensation- back injury - 
sufficiency of evidence 

I n  a n  action to recover fo r  a n  injury sustained as  a result of a 
fall  which occurred while plaintiff was employed a s  a cook by defend- 
ant,  evidence was sufficient for  the Industrial Commission to f ind 
t h a t  the  injury was to  plaintiff's back, even though the  injury resulted 
in  weakness in  other areas of plaintiff's body, and tha t  plaintiff suf- 
fered a 45 percent disability therefrom. 

3. Master and Servant 8 94- workmen's compensation - employee's aver- 
age  weekly wage - stipulation - sufficiency of evidence 

The Industrial Comn~ission did not e r r  i n  concluding that  plain- 
tiff's average weekly wage was $62.40 per  week including overtime and 
all allowances where plaintiff stipulated to t h a t  fact. 

APPEAL by plaintiff from Industrial Commission. Opinion 
and order filed by the full Commission 25 August 1976. Heard 
in the Court of Appeals 8 June 1977. 

On 20 November 1973, plaintiff sustained injuries as a 
result of a fall which occurred while she was employed as a 
cook for defendant Anson County Schools Food Service. All par- 
ties are  agreed that  plaintiff's injury is compensable within the 
North Carolina Workmen's Compensation Act. 

Dr. Jerry H. Greenhoot, who originally treated plaintiff, 
testified before the hearing commissioner that  she suffered a 
traumatic injury to her spinal cord from the fall; that the injury 
was "[aln incomplete spinal cord injury but a significant in- 
jury"; that  on 24 January 1974, he performed surgery on plain- 
tiff in the hope that  i t  would yield improvement but that her 
condition did not improve significantly thereafter; that  plain- 
tiff "has incomplete use of all her extremities"; that she had a 
myelopathy resulting in "weakness" in her extremities; that she 
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was 10 percent disabled to work a t  her job ; and that, in terms 
of her total life functions, she was 50 percent disabled. 

Dr. Stephen Mahaley, a neurosurgeon a t  Duke Medical Cen- 
ter, examined plaintiff on 19 September 1974. He testified that 
plaintiff had suffered a traumatic injury to her spinal cord; 
that her neurological and functional disability was 40 percent; 
and that plaintiff could still pursue some types of work. 

Following the evidentiary hearings, Deputy Commissioner 
C. A. Dandelake entered an opinion and award in which he 
entered a stipulation that plaintiff's average weekly wage a t  
the time of her injury was $58.31 and that the compensation 
rate equalled $38.87. He then found, inter alia, " . . . that the 
Plaintiff has an average permanent partial disability of 4570 or 
loss of use of her back" and concluded that plaintiff was en- 
titled to compensation a t  a rate of $38.87 per week for a period 
of 135 weeks. 

On appeal, the majority of the full Commission affirmed 
the finding that plaintiff had a 45 percent partial disability for 
loss of use of her back. They also modified the hearing com- 
missioner's opinion to add a new finding that plaintiff's aver- 
age weekly wage was $62.40 and, based on this amount, computed 
plaintiff's compensation to be $41.60 per week. 

Other relevant facts are set out in the opinion below. 

Henry T. Drake for plaintiff appellant. 

Boyle, Alexander & H o d ,  by  B. Irvin Boyle and Norman, 
A. Smith, for  defendant appellees. 

MORRIS, Judge. 

[I] Plaintiff contends that the full Commission erred in fail- 
ing to find that she suffered a permanent total disability. We 
disagree. 

G.S. 97-2(9) defines "disability" as " . . . incapacity be- 
cause of injury to earn the wages which the employee was re- 
ceiving a t  the time of injury in the same or any other 
employment." (Emphasis supplied.) Thus, the injured employee's 
disability is determined by the impairment of his wage-earning 
capacity and not by the extent of his physical impairment. 
E.g., Ashley v. Rent-A-Car Co., 271 N.C. 76, 155 S.E. 2d 755 
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(1967) ; DaiE v. Kellex Corp., 233 N.C. 446, 64 S.E. 2d 438 
(1951) ; Snead v. Jlills, Inc., 8 N.C. App. 447, 174 S.E. 2d 
699 (1970). 

In the present case, plaintiff introduced evidence that a t  
the time of her injury he was a 49-year-old laborer with an 
eighth grade education. Dr. Greenhoot testified that plaintiff's 
50 percent disability rating " . . . is not related to work. It's 
related to total overall life functions." He also stated that 
plaintiff was 100 percent disabled "[tlo work a t  her job," but 
indicated that there were other jobs which could be performed 
under similar disability. Dr. Mahaley similarly testified that 
" . . . there are some gainful occupations that someone with 
[plaintiff's] degree of neurological problem could pursue." 

This situation is clearly distinguishable from that in Mabe 
v. Granite Corp., 15 N.C. App. 253,189 S.E. 2d 804 (1972), cited 
by plaintiff. In Mabe, the Commission found that the plaintiff, 
age 61, had a fifth grade education, that his occupational abili- 
ties extended only to jobs requiring hard labor, and that his 
injury prevented him from performing hard labor. These find- 
ings were supported by competent evidence in the record and 
were not excepted to on appeal. The Commission concluded that 
the plaintiff was totally incapacitated to earn wages "in the 
same or any other employment," even though his medical dis- 
ability rating was only 40 percent. This Court, noting that cru- 
cial findings were not excepted to and were supported by 
competent evidence, affirmed the Commission's finding of total 
disability, even though the claimant's medical disability was only 
40 percent. 

Thus, such factors as  a claimant's age and educational level 
may justify enlarging a partial medical disability into a finding 
of total incapacity. This is not to say, however, that the Com- 
mission is required to so find where, as here, there is medical 
testimony that plaintiff can perform other jobs and where plain- 
tiff has failed to show a total inability to work. Accordingly, 
we hold that the Commission did not err by failing to find that 
plaintiff suffered a permanent total disability. 

[2] Plaintiff next contends that the Commission erred in find- 
ing that she suffered a 45 percent permanent partial disability 
to her back. Of course, findings of fact made by the Commission 
which are non-jurisdictional are binding on appeal if they are 
supported by any competent evidence, even though there is 
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evidence that would have supported a contrary finding. Hales 
v. Construction Co., 5 N.C. App. 564, 169 S.E. 2d 24 (1969). 

The medical testimony showed that plaintiff, prior to her 
injury, suffered from cervical spondylosis, a change that occurs 
in the bones of the cervical spine. The condition is caused by 
"the wear and tear of everyday life on the neck" and is "almost 
a natural aging process." When she fell, plaintiff landed in a 
sitting position on her coccyx a t  the base of her backbone. The 
jolt to her spine, combined with her cervical spondylosis, re- 
sulted in a myelopathy. Due to the myelopathy, plaintiff suf- 
fered a weakness in some of her extremities. It is apparent that 
the injury was caused by the impact to plaintiff's backbone, 
which in turn aggravated the pre-existing condition in her neck. 
Even though the injury resulted in weakness in other areas of 
plaintiff's body, the evidence was sufficient for the Commission 
to find, as  it did, that the injury was to plaintiff's back and 
that she suffered a 45 percent disability therefrom. 

Moreover, we fail to see how G.S. 97-29, upon which plain- 
tiff relies, is pertinent to this case. That statute applies when 
" . . . total and permanent disability results from paralysis re- 
sulting from an injury to the brain or spinal cord . . . ". Ac- 
cording to plaintiff's own doctor's testimony, she suffered from 
"weakness, not paralysis." Thus, in the case sub judice, there 
was neither permanent and total disability nor paralysis, and 
the Commission properly avoided reliance upon G.S. 97-29. 

[3] Plaintiff lastly contends that the Commission erred in 
finding that her average weekly wage was $62.40 per week. 
She argues that the Commission should have considered evi- 
dence which showed that her weekly salary was $65.15, and that 
she received additional amounts in the form of retirement and 
insurance benefits. However, the record includes an "Agreement 
for Compensation for Disability,'' signed by plaintiff, in which 
she stipulated "[tlhat the actual average weekly wage of the 
employee a t  the time of said injury, inclzcding overthe and all 
allowances, was $62.40." This finding, supported by the stipu- 
lation, is conclusive on appeal, Hdes  v. Construction Co., supra, 
and plaintiff may not now be heard to complain. 

Affirmed. 

Judges PARKER and CLARK concur. 
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CHARLES'L. EDMONDSON v. STATE OF NORTH CAROLINA 

No. 7711SC188 

(Filed 3 August 1977) 

1. Criminal Law 11 23.1, 181- guilty plea - adjudication by trial court 
of voluntarfnesa - collateral attack 

An adjudication by a trial judge that a plea of guilty was volun- 
tarily made does not bar a criminal defendant from collaterally at- 
tacking that  plea in a post conviction proceeding. 

2. Criminal Law 1 181.2- post conviction proceeding - summary judg- 
ment 

Summary judgment procedure is not a practically appropriate 
procedure for use in this State in a post conviction proceeding to test 
whether facially adequate allegations have sufficient basis in fact to 
warrant plenary presentation of evidence. 

ON certiorari from Godwin, Judge. Order entered 15 De- 
cember 1976 in Superior Court, JOHNSTON County. Heard in the 
Court of Appeals 30 June 1977. 

Petitioner was charged by indictments in proper form with 
two counts of breaking and entering and larceny and with one 
count of possession of burglary tools. On 6 June 1975, petitioner 
entered a negotiated plea of guilty to the two counts of break- 
ing and entering. The transcript of the negotiated plea was as 
follows : 

"The defendant, being first duly sworn, makes the follow- 
ing answers to the questions asked by the Presiding Judge: 

1. Are you able to hear and understand my statements and 
questions ? Answer Yes 

2. Are you now under the influence of any alcohol, drugs, 
narcotics, medicines, or other pills? Answer No 

3. Do you understand that you are charged with the (felony) 
( w e - )  of Breaking & Entering (2 counts) ? 
Answer Yes 

4. Has the charge been explained to you? Answer Yes 

5. Do you understand that upon your plea of (guilty) 
(& &de~+) you could be imprisoned for as much 
as  20 (mid~Q (years) ? Answer Yes 
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6. Do you understand that  you have the right to  plead not 
guilty and to  be tried by a Jury? Answer Yes 

7. Have you had time to talk and confer with and have 
you conferred with your lawyer about this case and are  
you satisfied with his services? Answer Yes 

8. I now inquire of the district attorney and of the prisoner 
and his counsel whether or not -there have been plea negoti- 
ations. Before permitting you to respond, I advise you that  
the courts have specifically approved plea bargaining and 
have said that  i t  is an essential component of the adminis- 
tration of justice to  be encouraged. You should, therefore, 
advise me truthfully of any plea negotiations wihout the 
slightest fear of incurring disapproval of the court. Now 
therefore, have you agreed to plead (guilty) (nolo con- 
tendere) upon conditions? Answer Yes 

9. Are these the conditions and all of them? That upon two 
pleas of guilty (felonious B/E 2 counts) maximum sen- 
tences, if any, not to exceed 10 years. Feloniously larceny 
(2 counts) and possession of burglary tools and escape 
to  be nolle prossed. District Attorney agrees not to make 
any recommendation as to punishment. Answer Yes 

110. Except for the promises set out above (paragraph 9), 
have any promises o r  threats been made to  you to  induce 
you to plead (guilty) (nolo contendere) upon these condi- 
tions? Answer No 

11. Do you now freely, voluntarily and understandingly 
authorize and instruct your lawyer to enter on your behalf 
a plea of (guilty) (nolo contendere) upon the conditions 
above set out? Answer Yes 

12. Do you have any questions or  any statement to  make a t  
this time about what I have just said to  you? Answer No 

I have read or  heard read all of the questions and answers on 
the reverse hereof and understand them, and the answers 
shown a re  the ones I gave in open Court, and they a re  
true and correct, and the basis for the negotiated plea of 
(guilty) (nolo contendere) as  stated on the reverse hereof 
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is accurate and is the basis upon which I entered this plea 
of (guilty) (i~&+e&edwe): 

S/ CHARLES L. EDMONDSON 
Defendant" 

The State subsequently dismissed the charges as to larceny 
and possession of burglary tools. Hall, Judge, accepted the pleas 
and sentenced petitioner to imprisonment for a term of seven 
to ten years. On 12 July 1976, petitioner petitioned for post 
conviction relief pursuant to G.S. 15-217 e t  seq., alleging that 
his guilty pleas " . . . were involuntary, not intelligently made 
and were entered under duress, and while under the influence 
of Narcotics." The State responded by denying that any of 
petitioner's constitutional rights had been violated, and a hear- 
ing on the matter was ordered. 

At the hearing, petitioner testified, intcr alia, that a t  the 
time of his negotiated plea, he had been represented by Theodore 
H. Kissinger, Jr., a member of the Virginia Bar. Defendant paid 
Kissinger over $8,0010 in money and property in exchange for 
his services. Kissinger told defendant that he had "worked i t  
out" so that defendant would be accepted for treatment a t  a 
drug rehabilitation institute in Virginia in return for pleading 
guilty. Kissinger wrote in the answers to the questions on the 
transcript of the guilty plea and instructed defendant to answer 
them before the judge according to the written answers. At no 
time did Kissinger mention anything concerning the possibility 
of an active prison sentence for petitioner. Petitioner answered 
the questions on the transcript to the judge as Kissinger had 
marked them and pleaded guilty on his attorney's assurance that 
he would be released to go to Virginia to enter a drug treatment 
program. 

On 15 December 1976, Judge Godwin entered an order in 
which he found facts and concluded " . . . that there was a sub- 
stantial denial of the petitioner's right under the Constitution 
of the United States and of the State of North Carolina in that 
petitioner's pleas were not freely, voluntarily and intentionally 
entered." The order then vacated petitioner's guilty pleas and 
granted petitioner a new trial on all original charges. The State 
seeks redress from that order. 
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A t t o r n e y  General Edmis ten ,  b y  Associate A t t o r r ~ e y  Joan H. 
Byers ,  for  t h e  State .  

K n o x  V. Jenkins,  Jr., for  de fendant  appellee. 

MORRIS, Judge. 

[I] In its only assignment of error, the State contends that 
the judge a t  the post conviction hearing erred in overturning 
the trial judge's finding that petitioner's pleas of guilty were 
voluntarily given. The State bases this contention on the theory 
that once a guilty plea has been found by the trial judge to have 
been voluntarily given, it should not be subject to collateral 
attack. Thus, the sole question for consideration on this appeal 
is whether an adjudication by a trial judge that a plea of guilty 
is voluntarily made bars a criminal defendant from collaterally 
attacking that plea in a post conviction hearing. 

This question has been effectively resolved by the recent 
case of Blackledge v. Allison,.  -... U.S. , 52 L.Ed. 2d 136, 97 
S.Ct. 1621 (1977). In that case, arising from North Carolina, 
the respondent was an inmate serving a 17 to 21 year sentence 
which had been imposed upon his plea of guilty to a charge of 
attempted bank robbery. He sought federal habeas corpus relief, 
alleging that his plea had been induced by a promise from his 
attorney that he would receive only a 10 year sentence in ex- 
change for a guilty plea. He further alleged that his attorney 
instructed him to deny the existence of any promises to the 
trial court upon formal questioning at arraignment. The Dis- 
trict Court dismissed the petition for habeas corpus, but the 
Fourth Circuit Court of Appeals reversed and held that respond- 
ent was entitled to an evidentiary hearing on the allegations. 
Allison v. Blackledge, 533 F. 2d 894 (4th Cir. 1976). On cer- 
tiorari, the U. S. Supreme Court affirmed respondent's right 
to an evidentiary hearing on the grounds that " . . . a prisoner 
in custody after pleading guilty, no less than one tried and 
convicted by a jury, is entitled to avail himself of the writ 
[of habeas corpus] in challenging the constitutionality of his 
custody." ... .- U.S. a t  ......, 52 L.Ed. 2d a t  146, 97 S.Ct. a t  1628. 

Although Blackledge involved federal post conviction pro- 
ceedings for state prisoners pursuant to 28 U.S.C. §§ 2241-2254, 
we believe that the same constitutional principles apply to the 
present case, brought under G.S. 15-217 e t  seq. Accordingly, we 
hold that petitioner's plea of guilty did not preclude him from 
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subsequently asserting his claim at his post conviction hearing. 
Moreover, we believe the findings in the order of 15 December 
1976 are  amply supported in the record by competent evidence. 
The order is affirmed. 

[2] We deem i t  appropriate to comment upon a facet of 
Blackledge not directly applicable to the case before us for 
decision. The majority opinion in Blackledye noted that i t  was 
not the intent of the Court to hold that "every set of allegations 
not on its face without merit entitles a habeas corpus petitioner 
to an evidentiary hearing." ... .. U.S. at ._-..., 52 L.Ed. 2d a t  136, 
97 S.Ct a t  1632. I t  was suggested that summary judgment 
procedure could be used "to test whether facially adequate al- 
legations have sufficient basis in fact to warrant plenary presen- 
tation of evidence." Id. I t  is not our purpose to discuss here the 
pros and cons of such a procedure, but we do desire to point 
out that in our opinion i t  is not a practically appropriate pro- 
cedure for use in this State in the post conviction procedure. 

Affirmed. 

Chief Judge BROCK and Judge BRITT concur. 

SARA ACKER AND FAY ACKER v. 0. KENNETH BARNES AND WIFE, 
ELLEN SPIELMAN BARNES 

No. 7618DC930 

(Filed 3 August 1977) 

Infants 8 6.7- custody of minors by parents- visitation rights 
Where the natural mother of minor children and her present hus- 

band, who legally adopted the children, have lawful custody of the 
children, the courts will not compel the parents to  allow visitation 
of the children by their paternal grandmother and natural aunt, since 
parents in lawful custody of their minor children have the prerogative 
to determine with whom their children shall associate. 

APPEAL by plaintiffs from Clark, Judge.  Order entered 29 
September 1976 in District Court, GUILFORD County. Heard in 
the Court of Appeals 8 June 1977. 

Plaintiffs, the paternal grandmother and a natural aunt of 
two minor children, brought this action seeking an order granting 
them visitation rights with the children. 
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The feme defendant, Ellen Spielman Barnes, was formerly 
married to Irwin Acker. Two children, who are the subjects of 
this action, were born of that marriage. That marriage was 
terminated by divorce. Thereafter, the feme defendant married 
0. Kenneth Barnes, who legally adopted the two children. 
Irwin Acker, the natural father of the children, consented to 
the adoption. The plaintiffs are the mother and sister, re- 
spectively, of Irwin Acker. 

In their complaint, plaintiffs alleged the foregoing facts 
and in addition alleged : 

"V. That since the time of the final order of the 
adoption the defendants have denied the Plaintiffs the 
opportunity to have reasonable visitation with the said 
minor children; that the adoption hereinbefore referred to 
did not destroy the relationship existing between the said 
children and their natural grandmother and natural aunt, 
the Plaintiffs in this action; but that the Defendants have 
failed and refused, and still fail and refuse to permit the 
Plaintiffs to have any reasonable visitation with the said 
minor children." 

Plaintiffs prayed for an order granting them "some reason- 
able visitation with the said minor children so as  to permit them 
to continue the relationship of natural grandparent and natural 
aunt . . . 9 ,  

Defendants moved pursuant to G.S. 1A-1, Rule 12 (b) (6), 
to dismiss plaintiffs' action for failure of the complaint to state 
a claim upon which relief can be granted. The court allowed the 
motion, and plaintiffs appealed. 

G. S. Crihfield and James W. Lung for plaintiff appellants. 

F o m n  & Zuckerman, P.A., by  William Zuckermn for 
defendant appellees. 

PARKER, Judge. 

By the express provisions of G.S. 48-23, every final order 
of adoption results in establishing the relationship of parent 
and child between the adoptive parents and the child, and from 
and after the entry of the final order of adoption, the natural 
parents "shall be divested of all rights" with respect to such 
child. By adoption, the adopted child becomes legally the child 



752 COURT O F  APPEALS [33 

Acker v. Barnes 

of the adoptive parents and becomes legally a stranger to the 
bloodline of his natural parents. See Rhodes v. Henderson, 14 
N.C. App. 404, 188 S.E. 2d 565 (1972). 

In the present case, the mother of the children and her 
present husband, who by the adoption has become in legal effect 
their father, have lawful custody of the children. So long as 
parents retain lawful custody of their minor children, they re- 
tain the prerogative to determine with whom their children 
shall associate. Where, as here, the parents firmly resist any 
move by others seeking authority to visit the children, the 
courts will not compel the parents to allow such visitation. 
Annot., 98 A.L.R. 2d 325 (1964). What was said in Jackson v. 
Fitxgerald, 185 A. 2d 724, 726 (Mun. Ct. App. D.C. 1962), 98 
A.L.R. 2d 322, 325, is pertinent here: 

"Courts are not insensitive to the yearning of grand- 
parents and other relatives for the company of children in 
their families. But such cannot be translated into a legal 
right without a showing that  i t  is dictated by the needs and 
welfare of the child. In the absence of such a showing, cus- 
todial control goes along with custodial responsibility." 

G.S. 50-13.1, cited by plaintiffs as authority for  their right 
to maintain this action, is not here applicable. That statute 
deals with an  action o r  proceeding to obtain custody of a minor 
child. Plaintiffs do not seek custody. They seek only the right 
of visitation, which is a very different matter. Even under the 
liberal approach of notification pleading embodied in G.S. 1A-1, 
Rule 8, plaintiffs' complaint fails to contain any statement suf- 
ficiently particular to give the court and the defendants notice 
of any transactions or occurrences intended to be proved show- 
ing that  the plaintiffs are  entitled to any relief. 

The order dismissing plaintiffs' action is 

Affirmed. 

Judges MORRIS and CLARK concur. 
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STATE OF NORTH CAROLINA v. ROBERT SPURGEON WHITLEY 

No. 7719SC192 

(Filed 3 August 1977) 

Searches and Seizures § 1- items in plain view in vehicle- warrantless 
seizure proper 

In a prosecution for felonious breaking and entering and larceny, 
the trial court did not err in admitting items seized from defendant's 
car without a warrant where officers seized the items after simply 
looking into the car, shining a flashlight on the back seat, and observ- 
ing the items in plain view. 

APPEAL by defendant from Long, Judge. Judgment entered 
28 October 1976 in Superior Court, RANDOLPII. County. Heard in 
the Court of Appeals 28 June 19'77. 

Defendant was charged by indictment in proper form with 
two counts of felonious breaking and entering and one count of 
felonious larceny. He entered pleas of not guilty and was con- 
victed by a jury on all charges. Judgment was entered thereon 
sentencing defendant to imprisonment for consecutive terms of 
5 years on the larceny charge and 10 years on each breaking 
and entering charge. 

Other relevant facts are set out in the opinion below. 

Attorney Gener'al Edmisten, by Associate Attorney Elisha 
H. Bunting, Jr., for  the StaLe. 

Smith, Casper & Smith., by Archie L. Smith, for  defendant 
appe Llant. 

MORRIS, Judge. 

Prior to trial, defendant moved to suppress evidence with 
respect to certain items which had been located in the rear seat 
of his automobile. On voir dire, the State introduced evidence 
which tended to show: On 29 April 1976 a t  approximately 7 :30 
p.m. Raymond Hoover returned to his mobile home to find that  
i ts  inside lights were on and a car was parked in front. Hoover 
inspected the trailer and discovered that the front and back 
doors had been pried loose. While Hoover was standing approxi- 
mately 15 feet from the trailer, a light inside was turned on, 
enabling Hoover to see defendant. Hoover went inside to get his 
gun, whereupon defendant fled through the back door. Hoover 



754 COURT OF APPEALS [33 

State v. Whitley 

ran out the front door, "captured" defendant and detained him 
until the police arrived. 

Inside the trailer, all the drawers had been taken out. The 
sliding doors on the bedroom closet were torn down, and the 
contents were strewn on the bed. The stereo equipment had been 
disassembled and was sitting beside the door. Thinking that  
some of his property might be therein, Hoover opened the door 
of the car parked beside his trailer. He saw nothing belonging 
to  him inside but did observe a rifle, a jewelry box and a wom- 
an's pocketbook on the back seat. 

When investigating officers arrived, they shined a light 
in defendant's vehicle and also saw the rifle, jewelry box and 
pocketbook. However, they did not remove the items from the 
vehicle then because they had no report a t  that  time that the 
goods were stolen. Defendant was taken into custody, and his 
car  was towed to a gas station. 

Subsequently that evening, the investigating officers 
learned of another break-in which had occurred a t  the trailer 
of Ode11 Lambert, who lived approximately four miles from 
Hoover. Lambert reported that a rifle, jewelry box and pocket- 
book had been stolen. Officers then returned to the gas station 
where they looked in defendant's car's rear window and again 
saw items matching the description of Lamkert's property. They 
seized the property, and Lambert subsequently identified the 
items a s  his. 

At  the close of the evidence, the trial court found that the 
items seized from defendant's car were in plain view of the of- 
ficers a t  the time they were observed, and that when the 
seizure occurred, the officers had probable cause to believe that  
the items were stolen. The court then denied the motion to sup- 
press. The State repeated its evidence before the jury, and the 
rifle, jewelry box and pocketbook were admitted into evidence. 

In  his sole argument on appeal, defendant contends that  
the trial court erred in admitting the items seized from his car 
and in denying his motion to dismiss the charges related thereto. 
We disagree. 

"The constitutional guaranty against unreasonable searches 
and seizures does not apply where a search is not necessary, and 
where the contraband subject matter is fully disclosed and open 
to the eye and hand." State v. CT~.WS,  286 N.C. 41, 45, 209 S.E. 
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2d 462, 465 (1974)' cert. den., 421 U.S. 987, 44 L.Ed. 2d 477, 
95 S.Ct. 1990 (1975). Here, the property seized was visible to 
the officers standing outside defendant's car. Thus, the items 
were in "plain view." Sta"te v. Wolfe, 26 N.C. App. 464, 216 
S.E. 2d 470, cert. den., 288 N.C. 252, 217 S.E. 2d 6'77 (1975). 
Moreover, we find no merit in defendant's contention that the 
items were not in plain view because a flashlight was used to 
see them. See State v. Cruddock, 272 N.C. 160, 158 S.E. 2d 25 
(1967). As the property discovered in defendant's car was in 
plain view, no warrant was necessary for its seizure. These as- 
signments are overruled. 

Defendant received a fair  trial free from prejudicial error. 

No error. 

Judges PARKER and CLARK concur. 
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ANIMALS 

5 7. Criminal Sanctions for  Cruelty to Animals 
A presentment alleging tha t  defendant violated the  game laws by 

taking and possessing a game animal during closed season did not charge 
the offense of possessing a dead game animal. S. v. Cole, 48. 

APPEAL AND ERROR 

5 6.2. Premature Appeals 
Though a n  order appealed from which restrained defendants and 

their agents from removing plaintiff's outdoor advertising sign pending 
determination of the action on i ts  merits was a n  interlocutory order, 
defendants' appeal was not premature. Freeland v. Greene, 537. 

5 7. Parties Who May Appeal; Party Aggrieved 
A person injured when a gun in insured's truck discharged was not 

a real par ty in interest and entitled to appeal a declaratory judgment 
determining whether insured's automobile liability policy and home- 
owner's policy provided coverage for  such injury. Insurance Co. v. Walker, 
15. 

Where decedent's husband dissented from her will prior to his own 
death, the husband's executor was a n  aggrieved par ty  who could appeal 
from a judgment determining tha t  devises which lapsed a s  a result of the 
dissent should be f i rs t  used to satisfy the husband's intestate share. 
In r e  Etheridge, 585. 

5 16. Powers of Trial Court After Appeal 
An appeal from a n  order concerning the appraisal provisions of a 

consent divorce order did not deprive the trial court of jurisdiction to  hear  
a motion for  reduction of support payments called for  by the consent 
order. Coz v. Cox, 73. 

Where defendant's motion for  summary judgment was directed only 
to plaintiff's principal action, appeal from a n  order allowing defendant's 
motion for  summary judgment did not deprive the court of jurisdiction 
t o  enter default judgments on defendant's counterclaims. Trust Co. v. 
Morgan-Schultheiss, 406. 

5 30.3. Exceptions and Assignments of Error  Relating t o  Motions t o  Strike 
Although a question objected to may have been incon~petent, appellant 

is i n  no position to  complain about testimony elicited by the question 
where appellant failed to  make a motion to strike the answer and answers 
to  subsequent questions in the same vein. 1l1ays v. Butcher, 81. 

5 39.1. Time for Docketing Appeal 
Appeal is  dismissed for  failure to  present record to  clerk for  cer- 

tification a f te r  i t  was settled and t o  file record within 150 days a f te r  
notice of appeal. Iv~d,ian Truce Co. v. Sanders, 386. 

5 44.1. Effect of Failure to  File Brief 
Appeal is dismissed for  failure to file a brief o r  br ing forward any  

exception by assignment of error. Insuruxce Co. v. Walker, 15. 
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ARMY AND NAVY 

8 1. Generally 
Trial  court did not e r r  in  denying defendant's motion for  a s tay o r  

continuance made pursuant to  the Soldiers' and Sailors' Civil Relief Act 
of 1940 because defendant husband was in the Philippines. Booker  v. 
Everhar t ,  1. 

ARREST AND BAIL 

5 3.9. Legality of Arrest fo r  Breach of the Peace 
An officer did not have probable cause to  arrest defendant without a 

war ran t  fo r  disorderly conduct in a bus station. I n  r e  Jacobs, 195. 

8 3.11. Duty of Officer After  Arrest Without Warrant  
Police officers who arrested defendant without a war ran t  violated 

G.S. 15A-501(4) by taking defendant to Cary for  a show-up af ter  they 
had f i rs t  prepared to take him before a magistrate in Apex, and G.S. 
154-501(2) by failing to  take defendant before a magistrate without 
unnecessary delay. S. v .  Samders, 284. 

8 6. Resisting Arrest 
Respondent committed no offense when he resisted a n  illegal arrest.  

I n  r e  Jacobs, 195. 
Officer's warrantless arrest  of defendant for  disorderly conduct was 

lawful and defendant had no right to  resist arrest. S. v .  Roynor ,  698. 

8 6.2. Jury Instructions 
Trial court erred in charging tha t  resisting arrest  was a lesser in- 

cluded offense of assault on a police officer. S. v. Ha.rdy, 722. 
Defendant was not prejudiced by  the State's failure to elect between 

the  duplicate charges of assault upon a law officer in the performance of 
his duties and resisting arrest.  Ibid. 

ASSAULT AND BATTERY 

Q 8. Defense of Self 

Trial court in a prosecution f o r  assault with a deadly weapon with 
intent to kill should have instructed on self-defense even in the ab- 
sence of a request by defendant therefor. S. v. Taylor ,  70. 

8 15.2. Instruction on Assault With a Deadly Weapon With Intent to  Kill 
Trial court's charge on assault was sufficient in a prosecution for  

felonious assault. S. v .  Spvings, El. 

8 15.3. Definition of "Serious Injury" 
Where the evidence in a felonious assault case as  to injuries was un- 

contradicted and the injuries could not be considered less than serious, 
the  court could instruct the jury tha t  the injuries were serious a s  a matter  
of law. S. v. Springs ,  61. 

Trial court properly instructed t h a t  a fractured skull is  a serious 
injury. S .  v. Davis, 262. 
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§ 15.4. Instructions on Assault on a Law Enforcement Officer 
Trial court erred in charging tha t  resisting arrest  was a lesser in- 

cluded offense of assault on a police officer. S. w. Hardy, 722. 
Defendant was not prejudiced by the State's failure to elect between 

the  duplicate charges of assault upon a law officer in  the performance of 
his duties and resisting arrest. Ibid. 

16.1. Submission of Lesser Degrees of the Offense Not Required 
Trial court did not e r r  in failing to submit lesser offenses to  the jury 

in  a prosecution for  assault with a deadly weapon with intent t o  kill in- 
flicting serious injuries. S. v. Springs, 61. 

In  a prosecution for  assault with a deadly weapon with intent t o  kill 
inflicting serious injuries, court did not err  in failing to  instruct on the 
lesser offense of assault with a deadly weapon. S. v. Davis, 262. 

ATTORNEYS AT LAW 

§ 6. Withdrawal of Attorney 
The court did not e r r  in conducting a summary judgment hearing 

without the presence or  withdrawal of appellants' counsel where there was 
no "counsel of record" within the meaning of Superior and District Court 
Rule 16. Trust  Co. w. ilforga?~-Schultheiss, 406. 

8 7.5. Allowance of Fees a s  P a r t  of Costs 
Trial court properly found there was no unwarranted refusal by 

defendant insurer to pay plaintiff's claim under the  medical payments 
provision of an automobile policy, and properly refused to award attor- 
ney's fees t o  plaintiff. DeBerry v. Insurunce Co., 639. 

AUTOMOBILES 

2.9. Proceedings Under Habitual Offender Statute 
Permanent revocation of defendant's driver's license by the Division 

of Motor Vehicles was not a judgment which could preclude the superior 
court from acting on a petition to have defendant declared an habitual 
offender of the traffic laws. Pn re  Woods, 86. 

66.2. Identity of  river from Circumstantial Evidence 
Evidence in a wrongful death action was sufficient to show that  de- 

fendant was operating his automobile a t  the time of the accident. Johnson 
v. Gladden, 191. 

114. Instructions on Assault and Homicide 
In  a prosecution for  involuntary manslaughter where the State's evi- 

dence tended to show tha t  defendant was intoxicated a t  the time his vehicle 
hit  the deceased pedestrian, trial court erred in failing to submit a s  a 
possible verdict tha t  of the statutory crime of death by vehicle. S. v. 
Baum, 633. 

126. Competency and Relevancy of Evidence in  Drunk Driving Cases 
Patrolman's testimony was competent to show the reason he stopped 

defendant fo r  drunken driving although such testimony tended to show 
other violations for  which defendant was not charged. S. v. Lloyd, 370. 
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8 126.1. Opinion of Witness as  to Defendant's Condition a t  Time of Offense 
Arresting officer and breathalyzer operator were properly permitted 

to  give their opinions that  defendant was under the influence of intoxi- 
cants. S. v.  Lloyd, 370. 

8 126.3. Manner and Time of Administration of Breathalyzer Test 
G.S. 20-16.2(a) does not require tha t  a breathalyzer test be delayed 

for  30 minutes to give a person who has not waived his rights time t o  
exercise his rights. S. v. Lloyd, 370. 

BAILMENT 

§ 1. Nature and Requisites of the Relation 
An agreement t h a t  plaintiff would install gasoline pumps and storage 

tanks on store premises for  distribution of plaintiff's gasoline products 
and tha t  plaintiff could remove such equipment if the store owner stopped 
purchasing gasoline from plaintiff created a mere bailment of the equip- 
ment, and plaintiff was entitled to remove the equipment a f te r  defend- 
an t s  purchased the store without notice of the agreement a f te r  death 
of the store owner. Oil Co. v. Cleary, 212. 

BILLS AND NOTES 

&! 16. Actions on Notes 
Defendants were not prejudiced by the court's refusal to strike alleged 

hearsay testimony by plaintiff's witness a s  to  the amount of the deficiency. 
Machinery, Inc. v. Hosiery, Inc., 482. 

8 20. Sufficiency of Evidence 
Trial court in a n  action on a promissory note properly granted a 

directed verdict in plaintiffs' favor where defendants' own evidence estab- 
lished default on the note and indorsement of the note and delivery to 
plaintiffs. Booker v. Everhart,  1. 

BILLS O F  DISCOVERY 

3 6. Discovery in Criminal Cases 
Trial court did not e r r  in refusing to g ran t  defendant's motion for  

discovery of internal police reports and memoranda pertaining to the 
case, statements by witnesses other than defendant, and the criminal 
records of witnesses other than defendant. S. v. Gille~pia, 684. 

BOUNDARIES 

&! 10. Sufficiency of Boundary Description 
In  a n  action for  specific performance of a latently ambiguous con- 

tract to convey land, parol evidence disclosed tha t  there was no clearly 
identifiable lot with boundarics capable of being established with certainty 
as  set forth in the contract. McRae v. Moore, 116. 
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8 10.2. Admissibility of Evidence Aliunde 
The contract between the parties for  sale of property contained a 

latent ambiguity and the t r ia l  court properly allowed par01 evidence to  
explain the ambiguity. Emerson v. Carras, 9 1 ;  McHae v. Moore, 116. 

A witness was qualified t o  testify t h a t  marks he observed on a t ree 
were "old." Waters v. Humphrey, 185. 

8 11. Declarations of Decedent 
A boundary line agreement executed by plaintiffs' predecessor in tit le 

three years af ter  she conveyed her t rac t  to plaintiffs was relevant a s  evi- 
dence tending to show where plaintiffs' predecessor in title considered 
the  t rue location of the dividing line to  be. Waters v. Humphrey, 185. 

Testimony by defendant tha t  he saw plaintiffs' predecessor in title, 
who is now deceased, sign an agreement fixing the dividing line between 
the t racts  in  question violated the dead man's statute. Ibid. 

BURGLARY AND UNLAWFUL BREAKINGS 

1 3.1. Sufficiency of Description of Premises 
No fatal  variance existed between indictment and proof in  a break- 

ing and entering case where the indictment alleged the breaking and en- 
tering of a building occupied by a corporation but no evidence was 
introduced as  to the corporate ownership of the building. S. v. Vawter, 131. 

8 5.3. Aiding and Abetting 
State's evidence was sufficient to  support defendant's conviction of 

felonious breaking and entering a s  a n  aider and abettor. S. v. Robixette, 42.  

1 5.8. Breaking and Entering of Residential Premises 
Evidence was sufficient fo r  the jury in a prosecution for  breaking 

and entering a n  apartment. S. v. Bost, 673. 

CANCELLATION AND RESCISSION O F  INSTRUMENTS 

8 4. For  Mutual Mistake 
In  a n  action to recover p a r t  of the purchase price of a piece of prop- 

e r ty  sold by defendants to plaintiffs, defendants' contention tha t  plaintiffs' 
evidence disclosed a mutual mistake a s  to the size of the property is with- 
out merit. Emerson v. Carras, 91. 

CARRIERS 

5 2.10. Modification o r  Cancellation of Operating Authority 
The Utilities Commission was authorized to suspend a trucking com- 

pany's irregular route common carrier authority pending final determina- 
tion of a n  application for  t ransfer  of the authority, and the suspension 
prevented the loss of such authority through duplication when the 
company merged with another company which held a similar irregular 
route authority. UtilitEes Comn.  v. Express Lines, 99.  

Although there was prima facie evidence that  a general comn~odities 
common carrier franchise was dormant because of failure to haul under 
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the  franchise for  a period of 30 consecutive days, other evidence was suffi- 
cient to  rebut the prima facie showing and to support refusal of the 
Utilities Commission to find tha t  the franchise was dormant. LTtilzties 
Cornm. v. Express Lines, 174. 

§ 3. Transfer of Operating Authority 
The Utilities Commission properly authorized transfer of a trucking 

company's common carrier irregular route authority af ter  the company's 
merger with another company holding a similar authority. Ulilities Comnz. 
v. Express Lines, 99. 

§ 10. Loss of or Injury to  Goods in Transit 
Defendant common carrier failed to establish that  plaintiff was 

required, a s  a condition precedent to recovery for  injury to  plaintiff's 
property while it  was being transported by defendant, to file i ts  claim 
within nine months a f te r  delivery of the property. Tool Corp. v. Freight 
Carriers, Inc., 241. 

CLERKS O F  COURT 

§ 1. Jurisdiction and Authority 
Clerk of superior court was without jurisdiction to enter a n  order 

directing disbursement of restitution funds which defendant in a criminal 
proceeding had paid into court a s  the result of a plea bargain. S. v. 
Mclntyre, 557. 

CONSPIRACY 

§ 6. Sufficiency of Evidence 
Evidence was sufficient to support conviction of defendant for  con- 

spiracy t o  commit armed robbery of a doctor's wife. S. v. Hewitt ,  168. 

CONSTITUTIONAL LAW 

3 17. Personal and Civil Rights 
Sheriff's eviction of plaintiffs from a municipal housing project pur- 

suant  to  a n  order of ejectment did not constitute a violation of plaintiffs' 
Fourth Amendment rights so a s  to  subject the  sheriff to  a claim for  
damages under 42 U.S.C. 3 1983. McDowell v. Dawis, 529. 

§ 28. Due Process and Equal Protection in Criminal Prnceedings 
Statutes providing for  a defendant's f i rs t  appearance before a magis- 

t ra te  o r  judge do not describe mandatory procedures affecting the validity 
of the t r ia l  in the absence of a showing t h a t  defendant was prejudiced 
thereby. S. v. Burgess, 76. 

§ 43. Right to  Counsel-What is  Critical S tage  
Since defendants had not been formally charged with a crime a t  the 

time of two show-ups, it  was not error  to fail  to  provide defendant w-ith 
counsel a t  the show-ups. S. v. Sanders, 284. 
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8 45. Right t o  Appear Pro Se 
Trial court in its discretion may permit the defendant to  conduct his 

own defense and a t  the same time be furnished with the advice of a court- 
appointed attorney. S. v. Moorefield, 37. 

8 49. Waiver of Counsel 
Where defendant had counsel appointed for  him but  a t  the preliminary 

hearing voluntarily and understandingly waived counsel, he was not there- 
af ter  entitled to withdraw his waiver of counsel a t  any  time and have 
counsel appointed to represent him. S. v. Clark, 628. 

Defendant waived his constitutional right to effective assistance of 
counsel where he employed local counsel, moved for  continuance in order 
to  obtain counsel from out of town, then proceeded without counsel rather 
than with his local counsel when the court denied his motion. S. v. Mont- 
gomery, 693. 

5 51. Delays in and Between Arrest, Issuing Warrant,  Securing Indict- 
ment, and Arraignment 

Defendant was not denied his right to a speedy t r ia l  by delay of six 
months between commission of the offense and arrest.  S. v. Herring,  382. 

There was no atypical delay in  securing a n  indictment against defend- 
a n t  and defendant was not denied his right to a speedy trial. S. v. Duvis, 
487. 

8 52. Requirement that  Delay be Prejudicial 
Defendant's contention tha t  he was prejudiced by the 22 month delay 

of his t r ia l  for  the reason that  a n  allegedly crucial witness became Un- 
available is without merit. S. v. McKoy, 304. 

§ 58. Number of Jurors  
Defendant was not convicted by eleven jurors instead of the re- 

quired twelve because one of the jurors fell asleep during the trial. S. v. 
Williams, 397. 

8 66. Presence of Defendant a t  Proceedings 
Defendant was not prejudiced by his removal from the courtroom and 

continuation of the trial in his absence where defendant behaved in an 
unruly manner. S. v. Rowe, 611. 

Trial  court did not e r r  in proceeding with t r ia l  in  the absence of 
defendant where defendant participated in the jury selection and passed 
the jury but  chose not to return following a recess which the court or- 
dered prior to  impaneling the jury. S. v. Montgomery, 693. 

8 68. Continuances 
Defendant was denied the opportunity t o  prepare his defense by the 

denial of his motion for  continuance made because of the absence of his 
sole alibi witness. S. v. Davis, 736. 
8 81. Consecutive Sentences 

Where defendants were involved in a n  earlier t r ia l  and given sen- 
tences to  run  concurrently with any other sentences they were serving, but 
defendants appealed and were awarded a new trial, t r ia l  court upon retrial 
erred in  imposing sentences to  run consecutively to  any  sentences they 
were then serving. S. v. Foster, 145. 
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CONTRACTS 

§ 17. ~ u r h t i o n  of Agreement 
Deiendant's contention tha t  i ts  contract with plaintiff was termina- 

ble a t  will was without merit. Hoover v. Kleer-Pak, 661. 

9 27.1. Existence of Contract 
Evidence supported court's finding tha t  defendant entered a contract 

to  lend plaintiffs $1,162,500 for  permanent financing of a motel con- 
struction project. Pipkix v. Tlzo.rt~as & Hill, Ixc., 710. 

§ 29. Measure of Damages 
Plaintiffs were entitled to  recover a s  damages for  breach of a con- 

t rac t  to provide permanent financing for a motel construction project ( 1 )  
the present cash value of the difference between interest a t  the contract 
ra te  and the ra te  generally available to borrowers on the date  of the 
breach; ( 2 )  the cost of additional title insurance and other fees; and (3 )  
the  interest plaintiffs had to pay on the interim loan since defendant's 
breach. Pipkin v. Thow~as & Hill, Inc., 710. 

CORPORATIONS 

3.1. Dispute Over Election of Officers 
Since G.S. 55-71 applies only to contested corporate elections af ter  the 

fact  but the petition in  this case sought to restrain the holding of a stock- 
holders' meeting for  the election of directors, no proper proceeding under 
the  statute was before the trial court. Swer~so~z v. Assurawe Co., 458. 

CRIMINAL LAW 

3 7. Entrapment 
In  a prosecution for  felonious possession and sale of heroin, the evi- 

dence did not reveal entrapment a s  a matter of law. S. v. Rowe, 611. 

§ 7.1. Illustrative Case of Entrapment 
Evidence of entrapment was insufficient in a prosecution for  posses- 

sion of marijuana. S. v. Booker, 223. 

§ 9.4. Instructions on Aiders and Abettors 
Trial court in a prosecution for  felonious breaking and entering and 

larceny erred in failing to instruct on the law applicable to one who aids 
and abets. S. v. Robznette, 42. 

3 13. Jurisdiction in General 
Where a judgment ordering payment of restitution into the court 

failed to specify to whom the funds should ultimately be disbursed, a civil 
action among the various claimants to the funds was the proper method 
by which the distribution of the restitution funds should be adjudicated. 
S. v. McIntyre ,  557. 

3 16.1. Jurisdiction of Superior Court 
A misdemeanor fo r  which defendants were tried for  the f i r s t  time in 

superior court was a different offense than tha t  charged in a presentment 
and was not "initiated by presentment" within the statutory exception 
giving the superior court original jurisdiction of such misdemeanor 
charges. S. v. Cole, 48. 
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3 18.2. Offenses Within Jurisdiction of Superior Court 
Although a district court judgment finding defendant guilty of mis- 

demeanor possession of marijuana a f te r  no probable cause was found a s  
t o  felonious possession did not show on its face t h a t  defendant received a 
t r ia l  on the misdemeanor charge, it  could be inferred from the entire 
record t h a t  a trial on the misdemeanor charge was held in  district court 
and t h a t  superior court thus had derivative jurisdiction of the misdemea- 
nor. S. v. Jayner, 361. 

3 21. Preliminary Proceedings 
Statutes providing for  a defendant's f i rs t  appearance before a magis- 

t r a t e  or judge do not describe mandatory procedures affecting the validity 
of the  t r ia l  in  the absence of a showing tha t  defendant was prejudiced 
thereby. S. v. Burgess, 76. 

3 23. Plea of Guilty 
Payment of restitution by a criminal defendant to  the victims of 

his crime may be a valid condition for  acceptance of a plea bargain. 
S. v. Mclntyre, 557. 

3 23.1. Acceptance of Guilty Plea 
An adjudication by a trial judge t h a t  a plea of guilty was voluntarily 

made does not bar  a criminal defendant from collaterally attacking t h a t  
plea in  a post conviction proceeding. Edmondson v. State, 746. 

3 24. Plea of Not Guilty 
Defendant is entitled to  be resentenced where the record indicates 

t h a t  the  court imposed a greater sentence because defendant refused t o  
accept a plea barqain oCfercd by the State. S. v. Boone, 378. 

§ 26.2. Attachment of Jeopardy 
Trial  court properly denied defendant's motion to dismiss charges of 

felonious breaking and entering and felonious larceny on the ground he 
had been indicted for murder committed in the perpetration of those 
felonies. S. v. Robinette, 42. 

§ 26.5. Double Jeopardy-Same Acts Violating Different Statutes 
Defendant who was convicted of both resisting arrest  and assault on 

a n  officer in the performance of his duties on the same evidence was 
twice convicted and sentenced for  the same criminal offense. S. v. Raynor, 
698. 

3 33.2. Evidence a s  to Knowledge or  Intent 
Testimony tha t  a witness and a second person from whom defendant 

bought a stolen stereo committed a break-in and stole cash and other 
items and t h a t  defendant saw the stolen property displayed in the second 
person's apartment was admissible to show knowledge on defendant's p a r t  
t h a t  the person from whom he bought the stereo dealt in  stolen goods. 
S. v. Dailey, 551. 

§ 34.4. Admissibility of Evidence of Other Offenses 
Trial  court did not e r r  in  allowing one of the State's witnesses to 

testify t h a t  he was a probation officer since the tendency of such testimony 
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t o  show defendant had previously committed a crime was slight. S. v. 
Staton, 270. 

Trial court in a robbery case did not e r r  in permitting the victim 
t o  testify t h a t  defendant offered to  sell him heroin. S. v. Falk, 268. 

Patrolman's testnnony was rompetent to  show the reason he stopped 
defendant ior drunken d r ~ v i n g  although such testimony tended to show 
other violations fo r  which defendant was not charged. S. v. Lloyd, 370. 

Q 35. Evidence That  Offense was Committed by Another 
Trial court properly excluded evidence t h a t  the crime in question was  

committed by three others where the evidence did not show tha t  dcj'endant 
was not involved in the crime. S. v. F o s t e ~ ,  145. 

Q 40.2. Defendant's Motion for Transcript 
Defendant was not prejudiced by denial of his motion for  a f ree tran- 

script of evidence a t  his f i rs t  trial which ended in a mistrial. S. v. McNeill ,  
317. 

Q 43.2. Authentication and Verification of Photographs 
Photographs of obscene writings on walls and mirrors of a home 

were properly admitted to  illustrate a n  officer's testimony. S. v. Travis, 
330. 

Q 53.1. Medical Expert Testimony a s  to  Cause and Circumstance of Death 
Court properly permitted a medical examiner to  explain discrepancy 

between his testimony and his medical report a s  to  which side of defend- 
ant 's  neck the fatal  bullet entered. S. v. Mosley. 337. 

Q 58. Evidence in Regard t o  Handwriting 
Court properly permitted a handwriting expert to use photographs of 

obscene writings on the wails and mirrors of a home for  the purpose of 
comparing the handwriting shown thereon with samples of defendant's 
handwriting. S. v. Travis, 330. 

Trial court properly permitted a handwriting expert to  give his 
opinion t h a t  defendant wrote the questioned writings without giving the  
facts  upon which his opinion was grounded. Ibid. 

Q 60.5. Competency and Sufficiency of Fingerprint Evidence 
Jn a prosecution for  brcaking and entering a n  apartment and larceny 

of a TV, t r ia l  court properly allowed into evidence testimony concerning 
defendant's fingerprint on a ca r  in the apartment parking lot. S. v. Bost ,  
673. 

Q 66. Evidence of Identity by Sight 
Trial court in an armed robbery prosecution did not e r r  in  denying 

defendant's motion tha t  the jury be allowed t o  see defendant and a n  eye- 
witness in close proximity to  each other. S. v. FVillia~ns, 344. 

Q 66.1. Opportunity for  Observation 
Evidence was sufficient to  support a t r ia l  court's determination t h a t  

a witness had ample opportunity to  observe defendants a t  the crime scene. 
S. v. Smith, 511. 



772 ANALYTICAL INDEX [33 

CRIMINAL LAW - Continued 

3 66.2. Effect of Uncertainty of Witness 
Tn a prosec~~tion for breaking and entering and larceny, trial court 

did not e r r  in allowinr an evewitness to testify that  she saw a man she 
imagined was around five feet tall. S. v. Bost, 673. 

3 66.5. Right to Counsel a t  Lineup 
Defendant was not denied his right to counsel a t  a lineup because of 

poor quality of a police photograph of the lineup. S. v. Davis, 736. 

3 66.6. Suggestiveness of Lineup 
Evidence supported the court's findings that  a pretrial lineup was 

not impermissibly suggestive and that  the victim's in-court identification 
was of independent origin. S. v. Davis, 736. 

3 66.9. Suggestiveness of Photographic Procedure 
A photoqraphic identification procedure was not impermissibly sug- 

gestive and in-court identification was of indenendent origin and not 
tainted by the photographic identification. S. v. Williams, 397. 

A photographic identification procedure was not impermissibly sug- 
gestive becau~e the photograph of defendant had a yellow tinged border 
which resulted from the photoqraphic development process and made i t  
distinctive from other photographs. S. v. Conyers, 654. 

Robbery victim's in-court identification was of independent origin 
and not tainted bv an out o* court photographic identification. S. v. Con- 
yers, 654; S. v. Sim~now,  705. 

3 66.10. Confrontation a t  Police Station or Jail 
Trial court properly allowed an armed robbery victim's in-court iden- 

tification of defendant where the court determined that  i t  was not tainted 
by a one-on-one confrontation between the victim and defendant a t  the 
sheriff's office. S. v. Vawter, 131. 

Trial court properly admitted testimony concerninp show-ups involv- 
ing defendant, a robbery victim, and a witness to the robbery. S. v. Sanders, 
284. 

Though a one-on-one jailhouse confrontation between defendant and 
a robbery victim was unquestionably suggestive, i t  did not lead unfairly 
to mistaken identification, and the court properly allowed the victim to 
make an  in-court identification of defendant. S. v. Tuttle, 465. 

Trial court properly determined that  witnesses' in-court identifications 
were based on their observations a t  the crime scene and were not tainted by 
a show up. S. v. Si,mmons, 705. 

3 66.18. When Voir Dire Required 
Trial court did not e r r  in accepting determination of the admissibility 

of in-court identification made a t  a prior trial and refusing to hold 
another voir dire hearing. S. v. Williams, 397. 

5 73.1. Admission of Hearsay Statement a s  Harmless Error 
Defendant was not prejudiced by the court's failure to strike hearsay 

testimony by a police officer that  defendant lived a t  the address a t  which 
narcotics were found. S. v. Joyner, 361. 
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9 73.3. Statements Showing State  of Mind 
Testimony tha t  a person who sold a stereo to  defendant twice stated 

in  the presence of defendant and a witness t h a t  the stereos in  his posses- 
sion had been stolen was not hearsay and was competent to  show defend- 
ant's guilty knowledge. S. v. Dailey, 551. 

3 75.2. Effect of Promises of Officer on Confessions 
Defendant's confession was incompetent a s  a matter of law where 

defendant confessed only af ter  the investigating officer told defendant 
t h a t  he would tell the court, the judge and the jury tha t  defendant was 
cooperative. S. v. Williams, 624. 

Officer's statement to  defendant t h a t  he would tell the solicitor if 
defendant cooperated did not render defendant's confession involuntary. 
S. v. Young, 689. 
§ 75.7. Requirement that  Defendant be Warned of Constitutional Rights 

Where five to ten minutes elapsed between giving the Miranda warn- 
ings and the  beginning of questioning, officers were not required to repeat 
the  warnings. S. v. Atkiltson, 247. 
§ 75.11. Waiver of Constitutional Rights 

Defendant affirmatively waived his right to  counsel a t  his in-custody 
interrogation where defendant asked the officer whether he needed a 
lawyer and then stated he would talk to  the officer without a lawyer. 
S. v. Young, 689. 

5 75.12. Use of a Confession Obtained in Violation of Constitutional 
Rights; Absence of Prejudice 

Defendant was not prejudiced by the  t r ia l  court's error in  failing t o  
instruct the jury tha t  defendant's recorded statement to police, made with- 
out a n  express waiver of right to  counsel, was admissible only for  the  
purpose of impeachment. S. v. Gillespie, 684. 

§ 76.5. Voir Dire Hearing; Necessity for  Findings 
Uncontroverted voir dire testimony concerning a juvenile's state- 

ments to  police was sufficient to support trial court's admission of the  
statements into evidence though the court failed to  make specific findings 
a s  to  the voluntariness of the statements. In re Berry, 356. 

1 76.6. Voir Dire Hearing; Sufficiency of Findings 
Evidence supported the  court's determination tha t  there was  no 

merit  in  defendant's contention t h a t  he confessed only because officers 
promised his bail would be reduced and t h a t  he would be placed on pro- 
bation in return for  his testimony against a n  accomplice. S. w. Conyers, 
654. 

9 76.10. Review of Trial Court's Determination 
Defendant could properly raise admissibility of his confession on 

appeal even though he had entered a plea of guilty to the charge and  
never denied guilt. S. v. Montgomery, 225. 

§ 84. Evidence Obtained by Unlawful Means 
A passenger in a car  may not object t o  incriminating evidence seized 

pursuant  t o  a warrantless search where the owner o r  person having pos- 
session and control of the  ca r  consented t o  the search. S. v. Foster, 145. 
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§ 85.1. Character E v i d e n c e w h a t  Questions and Evidence are Admissible 
Trial court properly excluded a question asked a character witness a s  

to whether he knew defendant's general reputation in the community "as 
a result of your daily meeting" with defendant. S. v. Diron, 78. 

§ 86.5. Impeachment of Defendant by Questions a s  to Specific Acts 
Court properly permitted impeachment of defendant on cross-examina- 

tion by questions eliciting evidence of bad conduct committed by defendant 
when he was a juvenile. S. v. Travis, 330. 

86.8. Credibility of State's Witnesses 
In  a prosecution of defendant for  embezzlement from his employer 

where the employer testified as to defendant's guilt, trial court erred in 
excluding defendant's evidence which tended to show bias on the part  of 
the employer. S. v. Perry, 618. 

Trial court erred in excluding testimony by a defendant tha t  he had 
previously rejected a homosexual proposition by the robbery victim. S. v. 
Becraft, 709. 

§ 87.2. Leading Questions 
Questions which sought to aid a witness's recollection or refresh her 

memory were not leading questions and were permissible in the discretion 
of the court. S. v. Mosley, 337. 

1 88.3. Cross-examination as to Collateral Matters 
Rebuttal testimony in a prosecution for receiving a stolen stereo was 

not offered to contradict defendant's testimony on a collateral matter but 
was competent to show a suspect relationship between defendant and the 
stereo seller. S. v. Daileg, 551. 

§ 89.10. Witness's Prior Convictions 
Trial court properly allowed defendant to be cross-examined about 

prior convictions. S. v. Tattle, 465. 

90. Rule That Party is Bound by and May Not Discredit His Own 
Witness 

Court erred in permitting the prosecutor to impeach two State's wit- 
nesses by asking questions about prior inconsistent statements made 
a t  a preliminary hearing. S. v. Woods, 252. 

91. Nature and Time of Trial 
Oral requests for the setting of a trial date made by defendant's 

counsel to the district attorney were not sufficient to entitle defendant 
to a dismissal under the provisions of G.S. 15-10.2(a). S. v. McKoy, 304. 

Where a criminal defendant is tried within the period prescribed by 
the Interstate Agreement on Detainers and such trial results in a mistrial, 
he is not subsequently entitled to have the charges dismissed even though 
the second trial occurs after the prescribed time limits. S. v. Williams, 344. 

91.1. Continuance 
Where defendant alleged that  he learned of the State's withdrawal 

of its motion to consolidate on the day of the trial, trial court did not e r r  
in denying defendant's motion for  continuance. S. v. Minshew, 593. 
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fj 91.6. Continuance for Additional Time to Prepare 
Defendant's motion f o r  continuance made on the ground t h a t  he needed 

more time t o  confer with counsel was properly denied. S. v .  Herring, 382. 

fj 91.7. Continuance on Ground of Absence of Witness 
Trial  court did not e r r  in  denying defendant's motion for  continuance 

made on the  ground t h a t  one of his witnesses was unavailable t o  testify. 
S. v .  Williams, 344. 

Defendant was denied the opportunity to  prepare his defense by the  
denial of his  motion for  continuance made because of the absence of his 
sole alibi witness. S.  v. Davis, 736. 

fj 92.1. Consolidation Held Proper: Same Offense 
Defendant was  not prejudiced by consolidated t r ia l  with a codefendant 

because one of his witnesses was the attorney who appeared in the case 
representing the codefendant. S.  v .  Travis, 330. 

fj 95.1. Evidence Admitted for  Restricted Purpose-Request f o r  Limiting 
Instruction 

Trial court did not e r r  in failing to  instruct the jury t h a t  evidence 
objected t o  was  being admitted only a s  corroborative evidence. S .  v. Ed- 
wards, 265. 

§ 98.1. Misconduct of Witness 
Misconduct of the  prosecuting witness in  a rape prosecution did not 

prejudice defendant. S .  v .  Sorrels, 374. 

fj 98.3. Removal of Defendant During Trial 
Defendant was  not prejudiced by his removal from the courtroom and 

continuation of the  t r ia l  in his absence where defendant behaved in a n  
unruly manner. S. v .  Rowe, 611. 

fj 101. Conduct o r  Misconduct Affecting Jurors  
Defendant was not prejudiced by a conversation between one of the 

iurors  and defendant's accomplice's mother during a t r ia l  recess. S. v .  
~ e l p h ,  157. 

Trial  court did not e r r  in  failing to declare a mistrial when the  
court observed t h a t  ane juror had fallen asleep. S. v .  Williams, 397. 

fj 102.9. Solicitor's Comment on Defendant's Character and Credibility 
Trial  court properly overruled defendant's objection when the district 

attorney pointed his finger a t  defendant during jury argument and asked 
the  jury t o  observe the size and build of defendant and to recall the size 
and age of the  State's 15 year old witness. S .  v .  Greene, 228. 

fj 102.12. Counsel's Comment on Sentence or  Punishment 
Defendant i n  a. murder prosecution is  entitled to  a new tr ia l  where 

the court refused to allow defense counsel to read to the  jury statutes 
including punishment provisions. S. v .  It'alters, 521. 

fj 112.1. Instructions on Reasonable Doubt 
The court's use of the  phrase "possibility of innocence" a s  synony- 

mous with "reasonable doubt," while disapproved, did not result in  prej- 
udice t o  defendant. S. v. Conyers, 654. 
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1 113.7. Charge a s  t o  Acting in Concert o r  Aiding and Abetting 
Trial court in a n  armed robbery case properly instructed the jury 

on acting in concert ar?d was not required to instruct on aiding and 
abetting. S.  v. Conyers, 654. 

1 114.2. No Expression of Opinion in Statement of Evidence 
Trial  court's use of the  phrase "the evidence fur ther  shows," in in- 

structing the jury did not violate G.S. 1-180. S. v. Head, 494. 

§ 116.1. Charge on Failure of Defendant to  Testify 
Defendant was not prejudiced by the court's instruction tha t  the  

jury "should not" consider defendant's failure to  testify a s  evidence 
against him. S. v. Boone, 378. 

5 119. Request for  Instructions 
Trial court did not e r r  in  failing to  instruct the jury tha t  the indict- 

ment did not constitute evidence against defendant, absent a request by 
defendant fo r  such instruction. S. v. Springs, 61. 

1 122.2. Additional Instructions Upon Failure t o  Reach Verdict 
Trial court did not coerce a verdict in sending the jury back for  fur- 

ther  deliberations a f te r  the jury announced tha t  a verdict had not been 
reached where the court instructed the jurors not to  surrender their con- 
scientious convictions. S. v. Ellis, 667. 

5 128.2. Mistrial for Particular Grounds 
Trial court properly denied defendant's motion f o r  mistrial made 

when a witness testified she told defendant to get rid of three foil packets 
because she "knew he had a record" where the court struck the testimony. 
S .  v. Gaines, 66. 

Trial court properly denied defendant's motion for  mistrial made on 
the ground that  the State  failed to  include in its list of witnesses the  
name of a witness who testified tha t  he recognized two of the jurors. 
S.  v. Falk, 268. 

Court did not e r r  in refusing to declare a mistrial in a n  embezzlement 
case when the prosecutor used the word "embezzle" during his cross- 
examination of defendant. S. v. Ellis, 667. 

1 138.11. Different Punishment on New or  Second Trial 
Where defendants were involved in an earlier trial and given sen- 

tences to  run  concurrently with any  other sentences they were serving, bu t  
defendants appealed and were awarded a new trial, trial court upon retrial 
erred i n  imposing sentences to  run  consecutively to any sentences they 
were then serving. S. v. Foster, 145. 

1 145. Costs 
Defendant's counsel is  taxed with the costs of printing the jury in- 

structions in the record where no error  was assigned to the instructions. 
S. v. Spruill, 731. 

1 149.1. Appeal by State  not Permitted 
The State had no r ight  to  appeal to superior court from a general 

verdict of not guilty entered in district court although the trial judge also 
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found the ordinance under which defendant was charged is  invalid. S. V. 

Bell, 273. 

5 155.1. Docketing of Transcript of Record 
Defendant's appeal is dismissed for  failure to file the record on 

appeal in ap t  time. S. v. Lesle:~, 237. 
De~endants '  appeal is  dismissed for  failure to comply with App. R. 

1 2 ( a )  requ~r ing  t h a t  the record on appeal be filed within 10 days a f te r  
certification. White v. Luwrence, 631. 

5 157. Necessary and Proper Par t s  of Record 
Appeal is dismissed for  lailure to  comply with Appellate Rules where 

judgment was not included in the record on appeal and t h e  record was  
not settled berore certilication by the clerk. S. v. Gilliam, 490. 

§ 157.1. Matters Not Necessary or Proper Par t s  of Record 
Counhel is taxed with the cost o i  printing unnecessary material i n  

the record on appeal. S. v. Minshew, 593. 

5 159. Form and Requisites of Record 
Appeal is dismissed io r  failure to  comply with the Rules of Appellate 

Procedure concermng necessary items in the record on appeal and contents 
of the brief. S. v. Musumeci, 88. 

5 161.3. Numbering and Grouping Exceptions; References in Briefs 
Defendants' appeal is  d~sinissed l o r  iailure to comply with App. R. 

28(b)  (3)  reyumng tnat,  ioliowing each questlon presented in the brief, 
relerence t o  asslgnmsnts or error  and exceptions pertinent to the questions 
should be made. White v.  Luwrence, 631. 

5 162.2. Time f a r  Objection 
Trial court d ~ d  not e r r  in denying defendant's motion to strike a re- 

sponslve answer o i  a State's w ~ t n e s s  which constituted hearsay where 
delense counsel made no objection to the  question itself. S. v. Bost, 673. 

§ 162.6. General Objection 
Deiendnnt's general objection to admission of a transcript was in- 

sufficient to  exclude the transcript where par t s  of it were properly ad- 
missible in evidence. S. v. Fleming, 216. 

5 l63, l .  Form of Exceptions and Assignments of Error t o  the  Charge 
Exceptions to the court's instructions were insufficient where they 

did not identify the portions in question by brackets or by any  other clear 
means. S. v. Gilltam, 400. 

8 166. The Brief 
A question must be presented and argued in the brief in order to  

obtain appellate review of it. S. v. Brothers, 233. 

§ 178. Law of t h e  Case 
Trial court properly accepted determination of the admissibility of 

in-court identification made a t  a prior trial. S. v. Williams, 397. 
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8 181.2. Post Conviction Hearings 
Summary judgment procedure is  not a practically appropriate pro- 

cedure fo r  use in this State  in a post conviction proceeding to test whether 
facially adequate allegations have sufficient basis in fact to  warrant  
plenary presentation of evidence. Edmondson v. State, 746. 

DAMAGES 

8 3.4. Compensatory Damages for Mental Anguish 
plaintiffs showed no right to  damages because of negligence of de- 

fendants in the execution of an ejectment order where there was no evi- 
dence of any physical injury but only evidence relating to humiliation, 
embarrassment and emotional distress. MeDowell v. Davis, 529. 

DEEDS 

8 22. Covenant of Seisin 
A deed conveying land subject to certain restrictive covenants did not 

convey a n  easement for  the use of a nearby lake. Mason v. Andersen, 568. 

DIVORCE AND AIJMON Y 

8 4. Condonation 
Evidence of the husband's condonation of the wife's adultery was 

sufficient fo r  the jury. ~lfalloy v. Malloy, 56. 

8 16. Alimony Without Divorce 
The mere delay by the dependent spouse in seeking maintenance from 

the  supporting spouse does not bar  the dependent spouse's action to en- 
force the right to  support. Streeter v. Streeter,  679. 

8 18.3. Alimony Pendente Lite Pleadings 
Plaintiff's complaint seeking alimony pendente lite was  sufficient, and 

defendant's motion for  a more definite statement was properly denied. 
Ross v. Ross, 447. 

8 18.9. Sufficiency of Evidence in Action for Alimony Pendente Lite 
Trial court properiy denied defendant's motion to set aside an alimony 

pendente lite order on the ground he had no opportunity to present cvi- 
dence of his living expenses. Sweat v. Swec~t, 230. 

Plaintiff failed to introduce evidence from which the court could 
properly conclude that  she was the dependent spouse and was without 
sufficient means to  subsist during the pendency of the action, and the  
court erred in awarding plaintiff alimony pendente lite. Ross v. Ross, 447. 

8 21. Enforcement of Alimony Award, Generally 
Evidence supported court's determination t h a t  defendant employed a n  

appraiser only to  make an appraisal for her private use and not to act  
a s  a member of a three-man appraisal team provided f o r  in  a consent 
divorce order, and the appraisal of the three men was not binding on de- 
fendant. Cox v. Cox, 73. 
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DIVORCE AND ALIMONY--Continued 

1 24.4. Enforcement of Child Support Order 
Jurisdiction over the person or  property of the obligor is not necessary 

f o r  registration of a foreign support order. Pinner v. Pinner, 204. 

9 24.7. Where Evidence of Changed Circumstances i s  Sufficient 
I t  was not necessary for  plaintiff mother to  present evidence a s  to  

the needs of a child when separation agreement was signed in order for 
the court to  enter a pendente lite order requiring defendant father  to 
make support paynlents larger than thosc provided in the  separation 
agreement. Perry v. Perry, 139. 

A mother's serious illness which caused permanent disability and a 
reduction i n  her  income constituted a sufficient change in conditions to  
support a n  order directing the father  to  make child support payments 
larger  than those provided in a separation agreement. Ibid. 

EJECTMENT 

1 5. Damages in Summary Ejectment 
Sheriff's eviction of plaintiffs from a municipal housing project pur- 

suant to  a n  order of ejectment did not constitute a violation of plaintiffs' 
Fourth Amendment rights so a s  to  subject the sheriff to  a claim for  dam- 
ages under 42 U.S.C. § 1983. McDo,well v. Davis, 529. 

EMBEAZLEMENT 

9 5. Evidence in  Prosecution for  Embezzlement 
Trial court in a n  cmbezzlement case did not e r r  in  admitting a wit- 

ness's testimony concerning transactions on dates which were not par- 
ticularly listed in  the  indictrncnt. S. v. Ellis, 667. 

5 6. Sufficiency of Evidence, Nonsuit, and Directed Verdict 
State's evidence was insufficient fo r  the jury in a prosecution of the 

director of a county Department of Social Services fo r  embezzlement by 
failure to repay advances for  travel expenses. S. v .  Agnew, 496. 

State's evidence was also insufficient in a prosecution of the director 
f o r  wilful and corrupt misapplication of county funds. Ibid. 

There was no fatal  variance in a n  indictment placing ownership of 
embezzled funds in "The Provident Finance Company" and evidence plac- 
ing ownership of the funds in the "Provident Finance Company of Hen- 
derson, Inc." S. v .  Ellis, 667. 

There was no fatal  variance between indictment alleging tha t  de- 
fendant did "embezzle and convert to his own use" funds of a finance 
company and the State's proof tha t  defendant fraudulently misapplied the 
funds. Ibid. 

9 6.1. Instructions; Harmless Error  
Trial court in a n  embezzlement case properly refused t o  instruct the 

jury that  evidence of defendant's financial condition and the  absence of 
any large expenditures by him should be considered in determining guilt  
o r  innocence. S. v .  Ellis, 667. 
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EVIDENCE 

5 11.7. Testimony Barred by Dead Man's Statute 
Testimony by defendant that  he saw plaintiffs' predecessor in title, 

who is now deceased, sign an  agreement fixing the dividing line between 
the tracts in question violated the dead man's statute. Waters v. Humphrey, 
185. 

5 14. Communications Between Physician and Patient 
Trial court in a wrongful death action did not e r r  in refusing to 

allow into evidence hospital emergency room records. ~Maness v. Bullinv, 208. 

5 22. Evidence a t  Former Trial of Same Case 
Where the original plaintiff and one of plaintiffs' witnesses died 

before retrial, trial court properly refused to allow into evidence their 
testimony a t  a previous trial in narrative form but properly allowed in- 
troduction of their testimony in question and answer form. Maness v. 
Bullins, 208. 

§ 29. Documents and Records 
In  an action to recover for goods allegedly sold and delivered to 

defendant corporation and the corporation's sole shareholder, trial court 
properly determined that  certain invoices did not show indebtedness by 
defendants to plaintiffs. Kight v. Harris, 200. 

FALSE PRETFCNSE 

§ 3.1. Nonsuit 
State's evidence was insufficient for the jury in a prosecution of 

the director of a county Department of Social Services for obtaining 
money from the county by false pretense for the repayment of travel 
expenses. S. v. Agnew, 496. 

FIXTURES 

3 2. Trade Fixtures 
An agreement that plaintiff would install gasoline pumps and storage 

tanks on store premises for  distribution of plaintiff's gasoline products 
and that  plaintiff could remove such equipment if the store owner stopped 
purchasing gasoline from plaintiff created a mere bailment of the equip- 
ment, and plaintiff was entitled to remove the equipment after defendants 
purchased the store without notice of the agreement after the store 
owner's death. Oil Co. v. Cleary, 212. 

GAS 

5 1. Regulation 
The Utilities Commission erred in finding and concluding tha t  defend- 

a n t  was served or benefited from its gas supplier's purchase of emergency 
gas  and in requiring that  defendant pay a surcharge to cover the increased 
cost of the emergency gas. Utilities Co?nn~. v. Farmers Chenzical Assoc., 
433. 
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GUARANTY 

5 1. Generally 
Defendant was not released from i ts  guaranty of payment of the 

principal debtor's account with plaintiff by plaintiff's acceptance of the 
principal debtor's note for the amount due some 18 months after defend- 
ant  breached i ts  contract with plaintiff by denying i t  had guaranteed the 
account and refusing to pay plaintiff after the account became past due. 
Construction Co. v. Erviri Co., 472. 

HIGHWAYS AND CARTWAYS 

5 2.1. Restrictions Against Advertisements Along Highways 
Plaintiff was not entitled to maintain this action to enjoin defendants 

from removing his outdoor advertising sign since plaintiff did not f irs t  
exhaust administrative remedies provided him. Freeland v. Greene, 537. 

5 9.3. Interpretation of "Extra Work" 
I n  an  action to recover for work performed in excess of that  specified 

under the terms of a written contract between the parties for the building 
of a road, trial court properly granted defendant's motion for  judgment 
n.0.v. Brokers, Znc. v .  Board of Education, 24. 

HOMICIDE 

5 21.1. Sufficiency of Evidence to  Overrule Nonsuit 
Evidence was sufficient for the jury where i t  tended to show tha t  

defendant killed decedent with a broken bottle. S. v. Robinson, 394. 
Evidence was sufficient for the jury where i t  tended to show tha t  

defendant killed his wife. S .  v .  Lockett, 401. 

5 21.7. Sufficiency of Evidence of Guilt of Second Degree Murder 
Evidence was sufficient for the jury on the issue of defendant's guilt 

of second degree murder. S .  v .  Mosley, 337. 

5 24.2. Instructions on Defendant's Burden of Overcoming Presumption 
of Malice 

Trial court's instructions placing the burden on defendant to show 
the absence of malice and to prove self-defense were improper. S. v. Mc- 
Laurin, 589. 

5 27.1. Instructions on Voluntary Manslaughter 
Court's instructions on voluntary manslaughter which followed sug- 

gested instructions In the N. C. Pattern Ju ry  Instructions for Criminal 
Cases were confusing. S. v. Woods, 252. 

5 28. Instruction on Self-Defense 
Trial court properly gave additional instructions on manslaughter 

without again instructing on self-defense. S.  v .  Dixon, 78. 

HUSBAND AND WIFE 

5 8. Crime Committed by Wife in Presence of Husband 
Where i t  is  shown tha t  a married woman commits a crime in the 

presence of her husband, she should no longer be entitled to a presumption 
in her favor that  she was compelled to so act. S .  v .  Smith, 511.  
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HUSBAND AND W I F E  - Continued 

9 15. Nature and Incidents of Estate  by the Entirety 
The husband is  entitled to  the rents, profits, and income from en- 

tirety property. Rauchjuss v. Rauchfuss, 108. 

INDICTMENT AND WARRANT 

5 9. Charging the  Offense Generally 
Respondent's motion to quash a juvenile petition which did not allege 

the caption of the city code provision allegedly violated should have been 
allowed. In re Jacobs, 195. 

3 17.2. Variance in  Time Between Averment and Proof 
Defendant in a larceny case was not prejudiced by  the  variance be- 

tween the date of the crime alleged in the bill of indictment and the date  
shown by the State's evidence. S. v. Lockleur, 647. 

INFANTS 

9 6.7. Award of Visitation Rights 
The court will not compel the natural mother and adoptive father, 

who have custody of minor children, to  allow visitation of the  children 
by their paternal grandmother and natural aunt. Acker v. Barnes, 750. 

§ 10. Purpose and Construction of Juvenile Court Statutes  
Respondent's motion to quash a juvenile petition which did not allege 

the caption of the city code provision allegedly violated should have been 
allowed. In re  Jacobs, 195. 

In a juvenile delinquency proceeding where respondents allegedly dam- 
aged vacant houses, t r ia l  court erred in requiring restitution for  the dam- 
ages a s  a condition for  probation without making proper findings of fact. 
In re Berry, 356. 

INSURANCE 

9 68.6. "Struck by Automobile" Provision in Automobile Personal Injury 
Policy 

Recovery under medical payments provision of a n  automobile liability 
policy providing coverage for  accidental injury caused by being "struck by 
a n  automobile" does not require physical contact between the automobile 
and the body of the insured. DeBerry v. Insurawe Co., 639. 

9 68.7. Provisions a s  t o  Medical Payments 
The limit of a n  insurance company's liability under the medical pay- 

ments provision of a n  automobile liability policy covering two cars fo r  
injury t o  the insured when she was "struck by a n  automobile" was the 
amount on each insured car, not the total amount on both cars. DeBerry 
v. Insurance Co., 639. 

9 87. Drivers Insured 
A t  the time of the  collision in question the driver of a truck was not 

in  lawful possession of the vehicle pursuant to G.S. 20-279.21(b) (2) and 
therefore was not covered under the truck owner's liability insurance 
policy. Ford Marketing Corp. v. Insurance Co., 297. 



N.C.App.1 ANALYTICAL INDEX 783 

INSURANCE - Continued 

§ 90. Limitations on Use of Vehicle 
An injury to a person standing outside insured's truck when a rifle on 

a permanently mounted gun rack inside the cab discharged arose out of 
the use of the truck within the meaning of an automobile liability policy. 
Insurance Co. v. Walker, 15. 

JUDGES 

§ 5. Disqualification of Judges 
The trial judge did not e r r  in denial of defendant's motion t h a t  he 

disqualify himself from a n  action to obtain increased child support pay- 
ments on the ground the judge had presided a t  a criminal trial of defend- 
a n t  for  failure to provide adequate child support and had made certain 
remarks about the income of defendant's present wife. Perry v. Perry, 139. 

JUDGMENTS 

§ 2. Time and Place of Rendition 
Trial court had no authority to enter an order of dismissal outside 

the county where Lhe action was pending. Furnitwe Corp. v. Scronce, 365. 

5 14. Authority to  Enter  Default 
The court erred in entry of default judgment on a purported counter- 

claim for  failure to  answer where the purported counterclaim amounted 
t o  no more than a denial of allegations in plaintiff's complaint and thus 
required no answer. 7'rust Co. v. Morga7~-Schultheiss, 406. 

JURY 

§ 5.1. Selection Generally 
Defendant was not prejudiced in the selection of the jury because of 

the  State's failure to  include in i ts  list of witnesses the name of a witness 
who testified on cross-examination tha t  he recognized two of the jurors. 
S .  v. Faulk, 268. 

KIDNAPPING 

5 1.  Definitions; Elements of the Offense 
There was no merger of armed robbery and kidnapping though the 

offenses werc committed a t  the same time. S .  v.  Vawter ,  131. 
The statute making i t  a crime unlawfully to  confine, restrain o r  re- 

move a person from one place to another for  the purpose of holding such 
other person a s  a "hostage" is not void for  vagueness. S .  v. Lee, 162. 

§ 1.2. Sufficiency of Evidence 
Evidence was ~uf f ic ien t  for  the jury where ~t tended to show t h a t  

defendants enticed the victims to a named place and held them a t  bay 
while friends assaulted them and tied them up. S. v. Hoots, 258. 

State's evidence was sufficient for the jury in a prosecution for  kid- 
napping the supervisor of defendant's wife af ter  defendant shot the wife. 
S. v. Vawter ,  131. 
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KIDNAPPING - Continued 

State's evidence was sufficient fo r  the jury in a prosecution for  kid- 
napping a 17 year old girl from the home of her aunt. S. v. Nichols, 702. 

9 1.3. Instructions 
Trial court erred in giving the jury a n  instruction which permitted 

. them to find either of defendants guilty of kidnapping if they found t h a t  
he confined either of the victims for  the  purpose of obtaining information. 
S. v. Hoots. 258. 

LARCENY 

§ 4. Warrant  and Indictment 
A fatal  variance existed in a felonious larceny case where the S ta te  

charged larceny of property belonging to E. L. Kiser (sic) and Company, 
Inc., but  proved larceny of property belonging t o  the Kiger family. S. V. 
Vawter ,  131. 

In  a prosecution for  felonious larceny the description of the stolen 
property in the indictment a s  "three hogs" was sufficiently certain. S. v. 
Boomer, 324. 

9 7. Weight and Sufficiency of Evidence; Circumstantial Evidence 
There was sufficient evidence t o  identify tires found in defendant's 

possession a s  tires stolen from a truck on a car  dealership lot. S. v. 
Bembery, 31. 

There was no fatal  variance between the indictment and proof where 
the  indictment alleged ownership of the stolen property in a specified per- 
son and the evidence showed that,  although the property belonged to his 
minor child, i t  was kept in the specified person's residence and he had 
custody and control of the property of his minor children. S. v. Robinette, 
42. 

The issue of felonious larceny of three hogs was properly submitted 
t o  the  jury under the doctrine of possession of recently stolen property. 
S. v. Boomer, 324. 

In a prosecution f o r  felonious larceny of copper wire from a glass 
company supply yard, testimony by defendant's girl friend properly estab- 
lished the corpus delicti. S. v. Locklear, 647. 

Evidence was sufficient fo r  the jury in a prosecution for  larceny of 
a TV. S. v. Eost, 673. 

8 8. Instructions 
Trial  court in a prosecution for  felonious larceny of copper wire 

properly instructed on the doctrine of possession of recently stolen property. 
S. v. Locklear, 647. 

MASTER AND SERVANT 

5 65. Workmen's Compensation-Injuries Sustained While Lifting Objects 
A ruptured disc suffered by plaintiff when he attempted to help a 

fellow employee lift  a heavy piece of lumber resulted from a n  accident 
within the meaning of the Workmen's Compensation Act. Key v. Woodcraft,  
Inc., 310. 
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MASTER AND SERVANT - Continued 

Evidence was sufficient to support the Industrial Commission's finding 
tha t  an  injury was to plaintiff's back and that  plaintiff did not suffer a 
permanent disability. Little v .  Food Service, 742. 

5 74. Disfigurement 
An employee who received compensation for permanent partial dis- 

ability of his left hand was entitled to additional compensation for dis- 
figurement because of surgical scars on his left forearm. Thompson v .  1% 
and Sons, 350. 

5 90. Notice to Employer of Accident 
Evidence supported the Industrial Commission's determination that  an  

employee was reasonably excused from giving written notice to his em- 
ployer within 30 days after the accident and that  the employer was not 
prejudiced by the absence of written notice. Key v .  Woodcraft, Znc., 310. 

5 94. Findings of Commission 
Findings of fact were insufficient to support the order of the Indus- 

trial Commission that  plaintiff's hearing loss did not result from use of a 
jackhammer on a construction job, and hence did not arise out of and in 
the course of employment. Gaines v .  Swain & Son, Inc., 575. 

MONEY RECEIVED 

§ 2. Particular Situations and Applications 
Plaintiffs were entitled to recover fees paid to a municipality for gar- 

bage collection pursuant to an unconstitutional ordinance. Big Bear v .  
Ci ty  of High Point, 563. 

MORTGAGES AND DEEDS OF  TRUST 

5 1. Mortgages and Equitable Liens 
There was a genuine issue of material fact as  to whether a warranty 

deed and separate agreement giving the grantor the option to repurchase 
constituted a sale or  mortgage. Trust Co. v. Morgan-Selzultheiss, 406. 

MUNICIPAL CORPORATIONS 

g 2. Territorial Extent and Annexation 
A resolution of notice of intent to consider annexation is not required 

to  be written. Kritzer v .  Town of Southern Pines, 152. 
An oral resolution of notice of intent to consider annexation of 9hese  

areas" adequately described the lands under consideration for annexation. 
Zbid. 

An annexation study stating that  construction of sewer lines would 
begin within 12 months of the effective date of annexation set forth a 
sufficient timetable for such construction. Zbid. 

5 30. Zoning Ordinances 
.fn attempting to make its zoning ordinance applicable to property 

outside the city limits, defendant failed to comply with applicable enabling 
statutes. Sellers v .  City of Asheville, 544. 
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MUNICIPAL CORPORATIONS - Continued 

5 37. Regulations Relating t o  Health 
Plaintiffs were entitled to  recover fees paid to  a municipality fo r  

garbage collection pursuant to a n  unconstitutional ordinance. Big Bear v. 
C i t y  of High Point, 563. 

NARCOTICS 

§ 3. Competency and Relevancy of Evidence 
Court properly admitted evidence of marijuana found growinq in 

flower pots in defendant's f ront  yard 32 feet from defendant's residence 
and behind a T V  antenna connected to defendant's residence, but court 
erred in admitting marijuana found growinc in a flower bed 55 feet be- 
hind defendant's residence and in a cornfield. S. v. Wiggins ,  291. 

Defendant charged with possession of narcotics was not prejudiced 
by the admission of a n  officer's testimony tha t  defendant drove a new 
Lincoln Continental automobile. S. v. Joyner, 361. 

Court properly allowed a n  exnert to testify tha t  officers seized smok- 
ing  apparatus usually w e d  in smoking marijuana. S. v. Singleton, 390. 

In  a prosecution for  possession and manufacture of heroin, t r ia l  court 
did not e r r  in allowing a narcotics arent 's testimony and demonstration 
reqarding the process of cutting, bagging and mixing heroin. S. v. Bell, 
607. 

Defendant was not prejudiced by testimony of a narcotics agent con- 
cerning the value of heroin, since G.S. 90-95 makes it  unlawful to  possess 
a n y  amount of heroin regardless of value. Ibid. 

5 4. Sufficiency nf Evidence and Nonsuit 
Evidence t h a t  defendant possessed heroin with the intent to  sell o r  

deliver the same was sufficient for  the jury. S. v. Byown, 84. 
Evidence of defendant's constructive possession of heroin and drug  

paraphernalia was sufficient to  be submitted to the jury. S. 7,. Atkinson, 
247. 

Evidence of defendant's possession of 215.5 grams of marijuana, with- 
out more, was insufficient t o  show intent to  sell and distribute. S. v. 
Wiggins ,  291. 

State's evidence was sufficient for  the jury in a prosecution for  man- 
ufacture of marijuana found growing in defendant's yard and next to  a 
T V  antenna connected to  defendant's residence. Ibicl. 

Evidence was sufficient fo r  the jury in a prosecution for  possession 
and manufacture of heroin. S. v. Bell, 607. 

Evidence was sufficient for  the jury in a prosecution for  possession 
of heroin. S. v. Wasl~ ing ton ,  614. 

§ 4.5. Instructions 
Trial court committed prejudicial error  in failing to  instruct the jury 

t h a t  defendant must have posses~ed more than 100 ethchlorvynol tablets 
in  order to  be guilty of felonious possession of the drug. S. v. Reese, 89. 

Trial court's instruction which allowed the jury to find t h a t  a n  auto- 
mobile passenger possessed heroin based on his proximity to  the  d rug  was 
overbroad and erroneous. S. v. Washingtow, 614. 
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NEGLIGENCE 

fj 30. Nonsuit in  Negligence Action 
I n  a n  action to recover for  a n  injury sustained in a building, there 

was  a genuine issue a s  to  the material facts  of the relationship between the 
defendants where some of the evidence showed i t  to  be t h a t  of landlord 
and tenant  and other evidence showed i t  to  be a partnership. Harris V. 
Carter, 179. 

fj 35. Contributory Negligence 
I n  a n  action to recover damages sustained by plaintiff when she fell 

through a hole in  the floor of a packhouse, evidence raised a genuine issue 
of material fact on the question of whether she was contributorilg negli- 
gent. Harris v.  Carter, 179. 

$ 44. Verdict and Judgment 
A jury verdict was not inconsistent in finding tha t  defendant driver's 

negligence was not the proximate cause of feme plaintiff's personal in- 
juries and that  i t  was the  proximate cause of damage to the male plxin- 
tiff's vehicle which the  feme plaintiff was driving. Frge v .  Wiles, 581. 

PARENT AND CHILD 

$ 10. Uniform Reciprocal Enforcement of Support Act 
Jurisdiction over the person or  property of the  obligor is not neces- 

sa ry  for  registration of a foreign support order. Pinner v. Pinner, 204. 

PRINCIPAL AND AGENT 

5 3. Termination or  Revocation of Agency 
Where plaintiffs were given a one-third interest in the note sued 

upon a s  well as authority to  collect the note, their agency was coupled 
with a n  interest and was therefore irrevocable. Booker v .  Everhart, 1. 

$ 5. Scope of Authority 
Defendant mortgage broker's agent had apparent authority t o  bind 

defendant to  a contract to make a permanent loan to plaintiffs f o r  a motel 
construction project. Piplcin v .  Tlzornas & Hill, Inc., 710. 

PRINCIPAL AND SURETY 

fj I. Nature and construction of Surety Contract 
Trial  court erred in grant ing a directed verdict for  defendant on the 

ground t h a t  a suretyship agreement executed by defendant was not sup- 
ported by a valuable consideration. Leasiwg Assoc., Inc. v .  Lwnzbert, 621. 

RAPE 

1 5. Sufficiency of Evidence 
Evidence tha t  defendant was  the perpetrator of the crime charged 

was  sufficient fo r  the jury. S. v. Statoz, 270. 
State's evidence was sufficient fo r  the  jury on the issue of defend- 

ant 's guilt of rape of a 17 year old girl  a f te r  he had kidnapped her from 
her  aunt's home. S. v. Nichols, 702. 
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RECEIVING STOLEN GOODS 

5 5. Sufficiency of Evidence 
Evidence was sufficient for the jury in a prosecution for feloniously 

receiving a stolen stereo. S. v.  Dailey, 551. 

ROBBERY 

§ 3. Competency of Evidence 
Trial court in a robbery case did not e r r  in permitting the victim to 

testify that  defendant offered to sell him heroin. S. v.  Falk, 268. 

5 4. Sufficiency of Evidence 
Evidence was sufficient for the jury in a prosecution for accessory 

before the fact to armed robbery of a doctor's wife. S. v.  Hewitt, 168. 

RULES OF CIVIL PROCEDURE 

9 4. Process 
Trial court did not acquire jurisdiction over the person of respondent 

or  the subject matter of the action since no summons was issued. Swenson 
v.  Assurance Co., 458. 

5 8. General Rules of Pleadings 
A party who is not permitted to file a responsive pleading may meet 

the allegations made against him a t  trial in any manner that would have 
been proper had a reply been allowed. Malloy v .  Malloy, 56. 

5 12. Defenses and Objections 
So long a s  a pleading fairly notifies the opposing party of the nature 

of the claim, a motion for a more definite statement will not be granted. 
Ross v.  Ross, 447. 

5 15. Amended Pleadings 
Where plaintiffs never objected to defendants' evidence on the specific 

ground that  the evidence offered was not within the issues raised by the 
pleadings, under G.S. 1A-1, Rule 15(b),  the rule of "litigation by consent" 
applied. McRae v .  Moore, 116. 

5 19. Necessary Joinder of Parties 
The payee of a note was not a necessary party to  an action by the 

holders of the note against the maker and guarantors. Booker v. Ever- 
hart, 1. 

5 26. Depositions in a Pending Action 
Where defendants sought to take a deposition two weeks before trial 

of one defendant who was stationed with the Navy in the Philippines, 
trial court properly required defendants to advance plaintiffs' counsel's 
travel and living expenses to enable his presence a t  the deposition. Booker 
v. Everhart, 1. 

Plaintiffs were not prejudiced because of the court's failure to state 
separately its conclusions of law. Waters v .  Humphrey, 185. 
$ 52. Findings by the Court 
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5 55. Default 
Entry of default against one defendant did not bar the other defend- 

ants from asserting all defenses they might have to defeat plaintiff's 
claim. Harm's v .  Carter, 179. 

Determination of whether good cause exists to vacate an entry of de- 
fault is addressed to the discretion of the trial judge. Frye v .  Wiles, 581. 

8 56. Summary Judgment 
The court did not err  in conducting a summary judgment hearing 

without the presence or withdrawal of appellants' counsel where there 
was no "counsel of record" within the meaning of Superior and District 
Court Rule 16. Trust Co. v .  Morgan-Sckultheiss, 406. 

5 59. Amendment of Judgment 
Trial court did not abuse its discretion in granting plaintiff's motion 

to  set aside a judgment for defendant pending the hearing of additional 
testimony. Hoover v .  Kleer-Pak, 661. 

SEARCHES AND SEIZURES 

5 1. Search Without Warrant 
The Fourth Amendment applies to the seizure of items in plain view, 

and the warrantless seizure is judged by the standard of reasonableness 
applied to  a warrantless search. S. v .  Bembevy, 31. 

The warrantless seizure of allegedly stolen tires which were in plain 
view for the purpose of taking them to the owner for identification was 
reasonable and lawful. Ibid. 

Search warrant was not required for seizure of a tractor which was 
in plain view of officers who were on adjacent public land. S. v .  Boone, 
378. 

Trial court properly admitted evidence obtained from a warrantless 
inventory search of defendant's vehicle. S. v .  Spruill, 731. 

Trial court properly admitted items seized from defendant's car with- 
out a warrant where the items were in plain view. S. v .  Whitley, 753. 

5 2. Consent to Search Without Necessary Warrant 
A passenger in a car may not object to incriminating evidence seized 

pursuant to a warrantless search where the owner or person having control 
of the car consented to the search. S. v .  Faster, 145. 

Lessee of an  apartment who paid the rent was a person authorized to 
give consent to a search of the premises, including a bedroom which she 
shared with defendant. S. v .  McNeill, 317. 

5 3. Requisites and Validity of Search Warrant 
An affidavit was insufficient to support issuance of a search warrant 

for marijuana allegedly located in defendant's trailer. S. v. Armstrong, 
52. 

In  a voir dire hearing to determine validity of a warrant, trial court 
did not e r r  in refusing to permit defendant to elicit information as  to 
precisely when an informant saw defendant with drugs and what the 
warrant  authorized officers to search. S. v. Singleton, 390. 
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Officer's affidavit s ta t ing t h a t  a n  informant had seen drugs in de- 
fendant's possession a t  his residence within the past 48 hours and tha t  
he had provided reliable information in the past was sufficient t o  establish 
probable cause. Ihid. 

Failure of the magistrate t o  sign a n  affidavit ju ra t  did not invalidate a 
search warrant.  S. v .  Flynn, 492. 

Facts stated in  a n  affidavit supported the magistrate's finding of 
probable cause tha t  marijuana was in  defendant's apartment. S .  v .  Dailey, 
600. 

$ 4. Search Under the  Warrant  
An officer's notice of identity and purpose was sufficient t o  render 

valid his search pursuant to  a warrant.  S. v. Gaines, 66. 

SHERIFFS AND CONSTABLES 

5 4. Civil Liabilities to  Individuals 
Sheriff's eviction of plaintiffs from a municipal housing project pur- 

suant to  an order of ejectment did not constitute a violation of plaintiffs' 
Fourth Amendment rights so a s  to  subject the sheriff to  a claim f o r  dam- 
ages under 42 U.S.C. fi 1983. McDowell v .  Davis, 529. 

TAXATION 

9 38. Remedies of Taxpayer Against Collection of Tax 
A nonresident distributor voluntarily paid the soft drink t a x  by 

means of taxpaid lids rather  than the less expensive alternate method and 
is not entitled to recover the  amount paid in excess of the alternate method. 
Coca-Cola Co. v. Cohle, 124. 

TRIAL 

5 3. Motions for  Continuance 
Trial  court did not e r r  in  denying defendants' motion f o r  a s tay o r  

continuance made pursuant to  the Soldiers' and Sailers' Civil Relief Act of 
1940 because defendant husband was in  the Philippines. Booker v .  Bver- 
hart, 1. 

9 58. Findings and Judgment of the  Court 
Plaintiffs were not prejudiced because of the court's failure to  state 

separately its conclusions of law. Waters  v. Humphrey, 185. 
Trial  court did not usurp the jury's authority in  making detailed find- 

ings of fact  in i ts  judgment awarding a divorce to  plaintiff and al in~ony 
t o  defendant af ter  the jury returned i ts  verdict. Streeter v .  Streeter, 679. 

TRUSTS 

9 6. Authority and Duties of Trustee and Right to  Convey 
Conveyance of t r u s t  property by the trustee-beneficiary was un- 

authorized and void since i t  was not necessary for  the support of the 
beneficiary and was  not beneficial t o  testator's estate. Moore v. Smith, 
275. 
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TRUSTS - Continued 

§ 14. Constructive Trusts 
Where entirety property was  conveyed a s  security for  a loan, and 

the property was reconveyed t o  the husband individually, the  husband 
held title to  a one-half interest in  the property in  constructive t r u s t  f o r  
the  wife. Rauchfuss v .  Rauchfuss, 108. 

UNIFORM COMMERCIAL CODE 

1 15. Warranties 
Defendants were not entitled to a n  offset for  breach of warranty of 

machinery where the purchase contract excluded any implied warranty of 
merchantability and fitness and defendants failed to prove breach of ex- 
press warranty. Machixery, Inc. v .  Hosiery, Inc., 482. 

§ 78. Enforcement of Security Interest; Default 
I n  a n  action by the holders of a negotiable promissory note against 

the  maker and guarantors, the maker and guarantors could not raise a 
claim o r  defense held by t h e  payee who was not a par ty  to  the action. 
Booker v .  Everhart, 1 .  

Testimony tha t  the price paid by the purchaser of collateral was in- 
adequate was insufficient t o  raise a genuine issue of fact a s  to  whether 
a foreclosure sale of the collateral was commercially unreasonable. Bank 
v. Tectamar, lnc., 604. 

A creditor violated the  U.C.C. by paying off senior liens out of the 
proceeds of the sale of collateral, and evidence of such violation raised a 
genuine issue of fact a s  t o  the  amount of a deficiency judgment. Ibid. 

VENDOR AND PURCHASER 

$ 3. Description and Amount of Land 
The contract between the  parties fo r  sale of property contained a 

latent ambiguity and the t r ia l  court properly allowed parol evidence t o  
explain the  ambiguity. Emerson v .  Carrus, 91. 

VENUE 

§ 8. Removal for Convenience of Witnesses 
Trial  court could not entertain a motion for  a change of venue to 

promote the convenience of witnesses prior to  the  time a n  answer was  
filed in  the case. Poteat v .  Railway Co., 220. 

WILLS 

§ 33. Rule in  Shelley's Case 
Where the will of testatrix devised a house and lot t o  the applicant 

f o r  her  lifetime only and provided fur ther  t h a t  "at her death i t  is  t o  go 
t o  her  estate in fee simple," the  Rule in  Shelley's Case would apply t o  
convert applicant's life estate and the remainder to  her heirs into a fee 
simple estate. In re Grady, 477. 

34. Life Estate  
Provisions of testator's will gave his wife a life estate in f a r m  ma- 

chinery. Lambeth v .  Fowler, 596. 



792 ANALYTICAL INDEX [33 

WILLS - Continued 

§ 61. Dissent of Spouse and Effect Thereof 
Trial court properly ruled that  specific devises which lapsed as a 

result of a husband's dissent should be first used to satisfy the husband's 
intestate share. In re Etheridge, 585. 

8 64. Whether Beneficiary is  Put  to His Election 
Trial court properly concluded that  testator's spouse was not required 

to make a n  election. Lumbetlt v. Fowler, 596. 
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ACCESSORY REFORE THE FACT 

To armed robbery of doctor's wife, 
S.  v .  l i ewi t t ,  168. 

ADULTERY 

Sufficiency of evidence of condona- 
tion, Malloy v. Malloy, 56. 

ADVERTISING 

Removal of billboard, Freeland v. 
Greene, 537. 

AGENCY 

Coupled with interest, irrevocability, 
flooker v. Everharr.t, 1 .  

AIDING AND ABETTING 

Failure to instruct on, S .  v .  Rob- 
inette, 42. 

ALIMONY 

See Divorce and Alimony this Index. 

ANIMALS 

Possessing dead game animal, S.  v. 
Cole, 48. 

Oral resolution of notice of intent to 
annex, Kritxer v. Town of South- 
ern Pines, 152. 

Timetable for  construction of sewer 
lines, Kritzer v. Town of Southern 
Pines, 162. 

APARTMENT 

Lessee's consent to  warrantless 
search, S.  v .  McNeill, 317. 

APPARENT AUTHORITY 

Agent's binding of principal to 
make permanent loan, E'ipkin v. 
Thorr~as & Hill, Inc., 710. 

APPEAL 

State's appeal from general not 
guilty verdict, S.  v. liell, 273. 

APPEARANCE 

Refore magistrate o r  judge, time- 
liness, S. v. Burgers, 76. 

APPRAISAL 

Appeal from provisions of consent 
order, jurisdiction of motion con- 
cerning support payments, Coz v. 
cox ,  73. 

ARREST 

Warrantless arrest  - 
delay in taking defendant be- 

Eorc magistrate, S. v .  San- 
d e w ,  284. 

following disorderly conduct, 
S. v. Raynor, 698. 

ASSAULT AND BATTERY 

Assault on police officer, resisting 
arrest not lesser offense, S. v. 
Hardy, 722. 

Failure to instruct on self-defense, 
S. v. Spriklgs, GI. 

Instruction on serious injury a s  
matter oP law, S .  v .  Springs, 61. 

Instruction t h a t  fractured skull is 
serious injury, S.  v .  Davis, 262. 

ATTORNEYS 

Absence 01 counsel, no counsel of 
record, Trust Co. u. Morgan- 
Schdtheiss, 406. 

Withdrawal of attorney, Trust Co. 
v .  ;Voryur~-Sckultheiss, 406. 

QTTORNEYS' FEES 

Disallowance in action under medi- 
cal payments provision of insur- 
ance policy, DeBerrv v. insurance 
Co., 639. 
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AUTOMOBILE LIABILITY 
INSURANCE 

Discharge of rifle in  truck, Insur- 
ance Co. v. Walker, 15. 

Driver not in lawful possession, no 
coverage under, Ford lllarketing 
Covp. v. I n s u m ~ ~ c e  Co., 297. 

Medical payments provision - 

disallowance of attorney's fees 
in action under, DeBerry v. 
Inszirunce CO., 639. 

limit of liability where two ve- 
hicles covered, DeBerry v. 
Insurance Co., 639. 

physical contact with vehicle 
not required, DeBerry v. 
Insurance Co., 639. 

AUTOMOBILES 

Contributory negligence in  riding 
with intoxicated driver, Maness 
v .  Bullins, 208. 

Death by vehicle, S. v. Baum, 633. 
Identity of driver, Johnson v. 

Gladde?~, 191. 
Physical facts a t  accident scene, 

Johnson. v. Gladden, 191. 

BACK INJURY 

Workmen's compensation, suffi- 
ciency of evidence, Little v. Food 
Service, 742. 

BAILMENT 

Gasoline tanks and pumps on store 
premises, Oil Co. v. Cleary, 212. 

BEST EVIDENCE 

Testimony from earlier t r ia l  in  
question and answer form, Maness 
v. Bullins, 208. 

BILLBOARD 

Removal of outdoor advertising, 
Frseiund v. Greene, 537. 

BOTTLE 

A s  murder weapon, S. v. Robinson, 
394. 

BREATHALYZER TEST 

When delay required, S. v. Lloyd, 
370. 

BURDEN O F  PROOF 

Absence of malice, self-defense, S .  v. 
MeLaurin, 589. 

BUTCIiER K N I F E  

A s  murder weapon, S. v. Lockett, 
401. 

CHANGE ORDER 

Absence of, no compensation for  
extra  highway construction work, 
Brokers, Inc. v. Board of Educa- 
tion. 24. 

CHECKS 

Alteration of amounts, S. v .  Davis, 
487. 

CHILD SUPPORT 

Change in amount required by sep- 
aration agreement, Perry v. P e w y ,  
130. 

CIVIL RIGHTS ACT 

Eviction of plaintiffs not violation 
of, McDou9ell v. Davis, 529. 

COLLATERAL 

Sale by creditor - 
application of proceeds to  senior 

liens, Bunk v .  Tectawzar, Inc., 
604. 

inadequate price not showing 
sale commercially unreason- 
able, Bank v. Tectarn,ar, Izc., 
604. 

COMMISSION 

Contract not terminable a t  will, 
Hoover v .  Klcer-Pak, 661. 

COMMON CARRIER 

Liability lo r  damage t o  goods in  
transit ,  Tool Corp. v. Freight 
Carriers, 241. 
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COMMON CARRIER - Continued 

Prima facie showing of dormancy 
of franchise, sufficiency of retut-  
t ing evidence, Utilities Comnt. v. 
Express  Lines, 174. 

Transfer  of trucking company's 
irregular route authority, Utilities 
Cmnnz. v. Express Lines, 99. 

CONCLUSIONS O F  LAW 

Failure t o  s tate  conclusions sepa- 
rately, Waters v. Hurnphwey, 185. 

CONDONATION 

Sufficiency of evidence, &ldloy V. 
Mulloy, 56. 

Unpleaded issue, evidence properly 
allowed, M a l l o ~  v. Malloy, 56. 

CONFESSION 

Admissibility af ter  guilty plea, S. v. 
Montgomery, 225. 

Defendant not under influence of 
drugs, S. v. McNeill, 317. 

Failure t o  make specific finding of 
voluntariness, I n  r e  Berry, 356. 

Promise to inform solicitor of co- 
operation, S. v. Young, 689; to  
inform judge and jury of coopera- 
tion, S. v. TVillianzs, 624. 

Waiver of right to  counsel, S. v. 
Young, 689. 

CONSPIRACY 

To commit armed robbery of doc- 
tor's wife, S. v. Hewitt, 168. 

CONSTRUCTIVE POSSESSION 

Heroin by automobile ' passenger, 
S. v. Washington, 614. 

Heroin found in bedroom, S. v. At- 
kinson, 247. 

CONSTRUCTIVE TRUST 

Conveyance of entirety property to  
secure loan, reconveyance to hus- 

CONSTRUCTIVE TRUST - 
Continued 

band alone, Rauchfuss v. Rauch- 
fuss, 108. 

CONTINUANCE 

Absence of one witness, S. v. WiL 
liams, 344; of subpoenaed alibi 
witness, S. v. Davis, 736. 

Defendant in military s e r v i c e, 
Booker v. Everhart,  1. 

To confer with counsel, no support- 
ing affidavit, S. v. Herring, 382. 

State's withdrawal of consolidation 
motion, S. v. Minshew, 593. 

CONTRIBUTORY NEGLIGENCE 

Fall through tobacco packhouse, 
H a w i s  v. Carter,  179. 

COPPER WIRE 

Possession of recently stolen prop- 
erty, S. v. Locklear, 647. 

CORPORATIONS 

Election of directors, restraining 
order improper, Swenson v. Assur- 
ance Co., 485. 

COSTS 

Unnecessary material, t a x a t i o n 
against counsel, S. v. Minsliew, 
593; S. v. Spruill, 731. 

COUNSEL, RIGHT TO 

Attempted withdrawal of waiver, 
S. v. Clark, 628. 

Attorney a s  advisor for  defendant 
conducting own defense, S. v. 
Moorefield, 37. 

Issue of denial not raised a t  trial, 
S. v. Brown, 84. 

Poor quality of lineup photograph 
not denial of, S. v. Davis, 73G. 

Show-ups prior to  formal charge, 
S. v. Sanders, 284. 
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COUNSEL, RIGHT TO - 
Continued 

Waiver by refusal to appear with 
local counsel, S. v. Montgomery, 
693. 

Waiver during interrogation, S. V. 

~Mol~tgontery, 225. 

DAMAGES 

Breach of contract to lend money, 
Pipkin v. Tfconeas & Hill, Znc., 
73 0. 

Mental distress, necessity for physi- 
cal impact or injury, McDwwell V.  
Davis, 529. 

DEAD MAN'S STATUTE 

Signing of boundary agreement, 
iZraters v. fiumphrey, 185. 

DEATH BY VEHICLE 

Lesser offense of involuntary man- 
slaughter, S. v. Baum, 633. 

DEEDS 

Conveyance of land subject to re- 
strictions, Mason v. Awdersen, 
568. 

Wife's signature forged by husband, 
Booker v. Everhart, 1. 

DEFAULT JUDGMENT 

Entry outside county where action 
pending, Furniture Corp. V.  

Scronce, 365. 
Jurisdiction of counterclaim after  

appeal, Trust Co. v. Morgan- 
Schultheiss, 406. 

Setting aside entry of default, E'rye 
v. Wiles, 581. 

DEFICIENCY 

Refusal to strike alleged hearsay 
testimony of amount, Machinery, 
Znc. v. Hosiery, Znc., 482. 

DEPOSITION 

Defendant in the Philippines, 
Booker v. Everhart, 1. 

DISCOVERY 

Failure to follow proper procedure, 
S. v. Gllespie, 684. 

Tnternal police reports, S. v. Gilles- 
pie, 684. 

Witness who recognized juror not 
on list furnished defendant, S. v. 
Falk, 268. 

DISORDERLY CONDUCT 

Warrantless arrest for, S. v. Raynor, 
698. 

DISSENT TO WILL 

Consideration of will in allocating 
intestate share, In re Etheridge, 
585. 

DIVORCE AND ALIMONY 

Alimony pendente lite - 
dependent spouse, insufficiency 

of evidence, Ross v. Ross, 447. 
opportunity to show living ex- 

penses, Sweut v. Sweat, 230. 
sufficiency of complaint, Ross 

v. Ross, 447. 
Appeal from appraisal provisions 

of consent order, jurisdiction of 
motion concerning support pay- 
ments, Cur v. Cox, 73. 

Effect of delay in seeking alimony, 
Streeter v. Streeter, 679. 

Foreign support order, registration 
under Uniform Act, Pinrier v. 
Pir~ner, 204. 

DOCTOR 

Conspiracy to commit armed robbery 
of wife, S. v. Hewitt, 168. 

DOUBLE JEOPARDY 

Resisting arrest and assault on law 
officer, S. v. Raynor, 698. 
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DRIVER'S LICENSE 

Habitual offender proceeding a f te r  
revocation by DMV, I n  r e  Woods, 
86. 

DRUNKEN DRIP JNG 

Contributory negligence i n  riding 
with intoxicated driver, Maness 
v. Bullins, 208. 

Opinion testimony a s  t o  intoxica- 
tion, S. v. Lloyd, 370. 

DUMPSTER BOXES 

Recovery of fees paid fo r  servicing, 
Big Bear v. City of High Point, 
563. 

EASEMENTS 

Use of lake, no conveyance, Mason 
v. Andewen, 568. 

EJECTMENT 

Eviction of plaintiffs not violation 
of civil rights, McDowell v. Davis, 
529. 

EMBEZZLEMENT 

Allegation of embezzlement and con- 
version, proof of misapplication, 
S. v. Ellis, 667. 

Allegation of ownership by Provi- 
dent Finance Company, proof of 
ownership in corporation, S. v. 
Ellis, 667. 

Director of county Department of 
Social Services, S. v. Agnew, 496. 

Employer's bias toward defendant, 
S. v. Perry, 618. 

Restitution a s  condition for  accept- 
ance of plea bargain, S. v. 
NcIxtyre, 557. 

Use of word "embezzle" in cross- 
examining defendant, S. v. Ellis, 
667. 

ENTIRETY PROPERTY 

Conveyance to secure loan, reconvey- 
ance to  husband alone, Rauchfuss 
v. Rauchfuss, 108. 

ENTRAPMENT 

Sale of marijuana to ABC officer, 
S. v. Booker, 2'23; heroin to  under- 
cover agent, S. v. Rowe, 611. 

ESTATE 

Devise of remainder to, I n  re  Grady, 
477. 

ETHCHLORVYNOL 

Failure to instruct on amount pos- 
sessed, S. e. Reese, 89. 

FAILURE TO TESTIFY 

Instruction t h a t  jury "should not" 
consider, S. v. Boone, 378. 

FARM MACHINERY 

Life estate to testator's wife, Lam- 
beth v. Fowler, 596. 

FELONY-MURDER 

Motion to dismiss underlying felony 
charges, S. v. Robinette, 42. 

FERTILIZER MANUFACTURER 

Surcharge for  unused emergency 
gas  improper, Utilities Comm. v. 
Furmers Chemical Assoc., 433. 

FINGERPRINTS 

Of defendant on murder weapon, 
S. v. Robinson, 394; S. v. Lockett, 
401. 

On auto a t  crime scene, S. v. Bost, 
673. 

Time of impression, S. v. Bost, 673. 

FIXTURES 

Gasoline tanks and pumps on store 
premises, Oil Co. v. Cleary, 212. 

FORGERY 

Alteration of checks, S. v. Davis, 
487. 
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GAME ANIMALS 

Illegally possessing dead animal, 
charge not initiated by present- 
ment, S. v. Cole, 48. 

GARBAGE COLLECTION 

Recovery of fees paid under un- 
constitutional ordinance, Rig Dear 
v. City of High Poznt, 563. 

GAS 

Surcharge for  emergency gas  in]- 
proper, Utilities Con~?jz. v. parwz- 
ers  Che9)iical Assoc., 433. 

GASOLINE PUMPS 

Placing on store premises a s  bail- 
ment. Oil Co. v. Clearg, 212. 

GLASS COMPANY 

Larceny of copper wire from, S. v. 
Locklear, 647. 

GROCERY STORE 

Breaking and entering, S. v. Vawter, 
131. 

GUARANTY 

Acceptance o l  principal debtor's 
note, no release of guarantor, 
Cowstruction Co. v. Ervin CO., 472. 

GUILTY PLEA 

Adjudication of voluntariness by 
trial court, subsequent collateral 
attack, Ed~nondson v. Stale, 746. 

Admissibility of confession properly 
raised on appeal, S. v. ~Vontgom- 
ery, 225. 

HABITUAL OFFENDER 

Proceeding af ter  revocation of li- 
cense by DMV, I n  re  Woods, 86. 

HANDWRITING 
Basis fo r  expert opinion, S. v. 

Travis, 330. 

HANDWRITING - Continued 

Comparison with photograph of ob- 
scenity, S. v. Travis, 330. 

HEARING LOSS 

Workmen's compensation, insuffi- 
cient findings of fact,  Gaines V .  

Sw:uin dl Son, 575. 

HEARSAY 

Statements about stolen stereos, 
S. ,u. Dailey, 551. 

HEROIN 

Constructive posses,qion of found in 
bedroom, S. v. Atki?zson, 247. 

Evidence of value, S. v. Bell, 607. 
In-court demonstration of cutting 

and m i x i ~ g ,  S. v. Cell, 607. 
Possession by automobile driver and 

pasi~enger, S. v. Washt??gto?r, 616. 
Possession with intent to sell, S. V. 

B ~ o w z ,  84. 

HIGHWAYS 

No compensation for  extra  work, 
Brokers, ilzc. v. C o a ~ d  of Educa- 
tion, 24. 

Larceny, sufficiency of identifica- 
tion, S. v. Coorner, 324. 

Sufficiertcy of description in indict- 
merit, S. v. Boomer, 324. 

HOMICIDE 

Felony-murder, nlotion to dismiss 
felony charges, S. v. Robil?ette, 
42. 

Voluntary manslaughter, confusing 
instructions on, S. v. Woods, 252. 

HOMOSEXUAL PROPOSITION 

Defendant's rejection of proposition 
by robbery victim, competency to 
show bias, S. v. Becraft, 709. 
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HOSPITAL RECORDS 

Privileged communication, Maness 
v. Rullirts, 208. 

HUNG JURY 

Instruction to deliberate further, 
S. v. Ellis, 667. 

HUSBAND AND WIFE 

Crime committed by wife in hus- 
band's presence, no presumption, 
S. v. S d t l ~ ,  511. 

Promissory note a s  par t  of property 
settlement, Booker v. Everhart, 1. 

IDENTIFICATION OF 
DEFENDANT 

Admissibility of in-court identifica- 
tion determined a t  prior trial, law 
of the case, S. v. Williams, 397. 

Confrontation between defendant 
and witness before jury denied, 
S. v. U'illicrms, 344. 

Counsel, no right to before formal 
charge, S. v. Sallders, 284. 

Observation a t  crime scene a s  basis, 
S. v. Sinmons, 705. 

One-on-one confrontation a t  jail- 
house, S. v. Tuttle, 465; a t  sher- 
iff's office, S. v. V a w t e ~ ,  131. 

Photographic identification not im- 
permissibly suggestive, S. v. Wil- 
liums, 397. 

Photographic identification, yellow 
border on defendant's photograph, 
S. v. Conpers, 654. 

Poor quality of lineup photograph 
not denial of right to counsel, S. 
v. Davis, 786. 

Show-ups not impermissibly sug- 
gestive, S. v. Smders, 284. 

Witness's opportunity to observe 
defendant, S. v. Smith, 511. 

IMPEACHMENT 

Conduct when a juvenile, S. v. 
Travis, 331. 

IMPEACHMENT - Continued 

Defendant's prior convictions, S. v. 
Tultle, 465. 

State's impeachment of own witness, 
S. v. Woods, 252. 

INDIGENT 

Free transcript provided upon re- 
trial, S.  v. McNeill, 317. 

INFANTS 

Right of parents to determine visi- 
tation rights of relatives, Aclcer 
v. Barnes, 750. 

Vandalism of vacant houses, In re 
Bewy, 356. 

Voluntariness of confession, In re 
Bewy, 356. 

INSURANCE 

Automobile liability insurance -- 
discharge of rifle in truck, 

Insurwlce Co. v. Walker, 15. 
driver not in lawful possession, 

Fovd Marketiny Corp. v. In- 
surance Co., 297. 

m e d i c a 1 payments provision, 
physical contact not required, 
DeRerry v. Insurance Co., 
639. 

INTERLOCUTORY ORDER 

Appeal not premature, Freeland v. 
Grem~e, 537. 

INTERSTATE AGREEMENT 
ON DETAINERS 

Retrial a f te r  prescribed time limits, 
S. v. Williams, 344. 

INTOXICATION 

Contributory negligence in riding 
with intoxicated driver, Maness 
v. Bullins, 208. 

Opinion testimony a s  to, S. v. Llwyd, 
370. 
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INVOICES 

Inadmissibility in action on an  ac- 
count, Kight v. Harris, 200. 

INVOLUNTARY 
MANSLAUGHTER 

Failure to instruct on death by ve- 
hicle, S. v .  Bauw, 633. 

JUDGES 

Motion for recusal in child support 
action, Perry v. Perry, 139. 

JUDGMENT 

Affidavits supporting motion to 
set aside, Hoover v .  Kleer-Pak, 
661. 

Failure to state conclusions sepa- 
rately, Waters v. Humphrey, 185. 

JURAT 

Search warrant, failure of magis- 
t rate to sign jurat, S. v. Flynn, 
452. 

JURISDICTION 

Superior court jurisdiction of mis- 
demeanor, showing by entire rec- 
ord, S. v. Joyme?., 361. 

JURY 

Conversation between juror and 
accomplice's mother, S. v. Selpk, 
157. 

Juror asleep, failure to declare mis- 
trial, S. v. Williams, 397. 

Witness who recognized juror not on 
list furnished defendant, S. V. 
Falk, 268. 

JURY ARGUMENT 

Size and age of State's witness, 
S. v .  Cfreel~e, 226. 

JURY INSTRUCTIONS 

Costs of printing taxed against 
counsel, S. v. Spruill, 731. 

JURY INSTRUCTIONS - 
Continued 

"Evidence further shows," S. v. 
Head, 454. 

Failure to request limiting instruc- 
tion, S. v .  Edwards, 265. 

Instruction that  jury "should not" 
consider failure to testify, S. v. 
Eoone, 378. 

Instruction to deliberate further, 
S. v. Ellis, 667. 

JUVENILE DELINQUENT 
Restitution a s  condition of proba- 

tion, In re Berry, 356. 

KIDNAPPING 
Confining victim to obtain informa- 

tion, instruction improper, S. v. 
Hoots, 258. 

Meaning of term "hostage," S. v. 
Lee, 162. 

Sufficiency of evidence, S. v. Xichols, 
702. 

LACHES 
Effect of delay in seeking alimony, 

Streeter v .  Streeter, 679. 

LAKE 
No conveyance of easement to use, 

Mason v .  Andersen, 568. 

LARCENY 
Allegation of ownership in corpora- 

tion, proof of ownership in indi- 
viduals, S. v. Vawter, 131. 

Of hogs, S. v. Boomer, 324. 
Ownership alleged in parent, prop- 

erty owned by minor child, S. v. 
Robinette, 42. 

LAW OF THE CASE 
Admissibility of in-court identifica- 

tion, S. v. Williams, 397. 

LINEUP 
See Identification of Defendant this 

Index. 
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"LITIGATION BY CONSENT" 

Issue not raised by pleadings, Mc- 
Rae v.  muo ore, 116. 

MAGAZINE 

Rapist's palmprint on, S.  v. Staton, 
270. 

MAGISTRATE 

Delay in taking defendant before, 
S .  v. Smders ,  284. 

MANSLAUGHTER 

Confusing instructions on involun- 
t a ry  manslaughter, S. v. Woods, 
252. 

MARIJUANA 

Insufficient affidavit to support 
search warrant,  S .  v. Armstrong, 
52. 

Insufficient evidence of entrapment, 
S. v. Booker, 223. 

Possession of marijuana growing 
near defendant's residence, S. v. 
Wiggins, 291. 

MEDICAL TESTIMONY 

Explanation of discrepancy between 
testimony and written report, 
S. v. Mosley, 337. 

MENTAL DISTRESS 

Necessity for  physical impact or 
injury, :McDo7neEl v. Davis, 529. 

MERGER O F  OFFENSES 

Armed robbery and kidnapping 
con~n~i t ted  together, S. v.  Vawter,  
131. 

MIRANDA WARNINGS 

Ten minute lapse, repetition un- 
necessary, S. v. Atkinson, 247. 

MISDEMEANOR 

Jurisdiction of superior court shown 
by entire record, S .  v. Joyner, 361. 

MORE DEFINITE STATEMENT 

Motion for, when denied, Ross v. 
Ross, 447. 

MORTGAGE BROKER 

Apparent authority of agent to  bind 
principal to make loan, Pipkin v. 
Thomas & Hill, Inc., 710. 

MORTGAGES 

Warranty deed and option to re- 
purchase, Trust Co. v. Moryan- 
Schultheiss, 406. 

MOTEL PROJECT 

Breach of contract to make perma- 
nent loan for, F'ipkivt v. Thonzas 
& Hill, Iric., 710. 

MOTION TO STRIKE 

Necessity for, &Jays v. Butcher, 81. 

MULLANEY V. WILBUR 

Absence of malice, self-defense, bur- 
den of proof on defendant, S .  v. 
McLaui-in, 589. 

MUTUAL MISTAKE 

Size of property purchased, Emer- 
so?). v. Carras, 91. 

NARCOTICS 

Constructive possession of heroin in 
bedroom, S. v. Atkinson, 247. 

Entrapment not shown in sale of 
drugs to ABC officer, S. v. Booker, 
223; to undercover agent, S. v. 
Rowe, 611. 

Evidence of automobile owned by 
defendant, S.  v. Joyner, 361. 
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NARCOTICS - Continued 

Failure to  instruct on amount o: 
ethchlorvynol possessed, S. v 
Reese, 89. 

Possession of heroin by automobilt 
driver and passenger, S.  v. W a s h  
i n ~ t o r l ,  614. 

Posseseion of heroin with intent t c  
sell, S .  v. Broux ,  84. 

Possession of marijuana growing 
near defendant's residence, S. v 
Wiyy ins ,  291. 

OTHER CRIMES 

Drunken driving, reason for  stop- 
ping defendant tending to show 
other violations, S. v. I,loyd, 370. 

Offer to sell heroin to robbery vic- 
tim, S. v. Fnllr, 268. 

OUTDOOR ADVERTISING 
CONTROL ACT 

Removal of billboard, Freeland v. 
Greene. 537. 

Of rapist in victim's apartment, 
S .  u. Staton, 270. 

PAROL EVIDENCE 

Latent ambiguity in land sales con- 
tract,  E~nersou t i .  Carras,  9 1 ;  
nfcRae v. Moore, 116. 

Deposition of defendant in, l'oolcer 
v. E v e r l t a ~ t ,  1 .  

PHOTOGRAPHS 
Comparison of obscene writings 

with defendant's handwriting, S .  
v. Travis ,  330. 

Photographic identification, yellow 
border on defendant's photograph, 
S.  v.  Coqjers ,  654. 

Poor quality of lineup photograph 
not denial of right to counsel, S .  
V .  Davis, 736. 

PLAIN VIEW 

Warrantless seizure of items in 
automobile, S. v. Whit ley ,  763; 
of tires, S .  v. Eembery, 31. 

PLEA BARGAIN 

Greater sentence for  defendant's re- 
fusal to  accept, S .  v. Boone, 378. 

Restitution valid condition for  ac- 
ceptance, S. v. Mclnlyre,  557. 

POLICE REPORTS 

Evidence not discoverable under 
Criminal Procedure Act, S. v. 
Giilespie, 684. 

POSSESSION OF RECENTLY 
STOLEN PROPERTY 

Hogs, sufficiency of evidence, S.  v. 
l'oonter, 324. 

I'OST-CONVICTION 
PROCEEDING 

Attack on guilty plea af ter  adjudi- 
cation of voluntariness by court, 
Ed)no~idscn v. State ,  746. 

[napplicability of summary judg- 
ment procedure, Edrirondson v. 
Stute,  746. 

PRESENCE OF DEFENDANT 

r r i a l  in defendant's absence, S. v. 
llIolrtgor,iary, 693. 

PROBATION OFFICER 
i s  witness, testimony about defend- 

ant's whereabouts, S. v. Stalov,  
270. 

'UNISIJMENT 

lee Sentencc this Index. 

iidnapping and rape of 17 year old 
girl, S. 11. Nichols, 702. 

vlisconduct of prosecuting witness 
during trial, S. v. Sowells,  374. 

'robation officer witness a t  trial, 
S. v. Slaton, 270. 
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REASONABLE DOUBT 

Defining a s  possibility of innocence, 
S. v. Conyevs, 654. 

RECEIVING STOLEN GOODS 

Stolen stereo received by attorney, 
S. v. Bailey, 551. 

RECENTLY STOLEN PROPERTY 

Copper wire, S. v. Lockleav, 647. 

RECORD ON APPEAL 

Costs of printing unnecessary ma- 
terial taxed against counsel, S. v. 
Miiznheu:, 593; S. v. Spruill, 731. 

Time for  tiling a f te r  clerk's cer- 
tification, S. v. Lesley, 237; In- 
diun Trace Co. v. Sanders, 386. 

RECUSAL OF JUDGE 

Denial in child support action, 
F'srry v. Perry,  139. 

RESISTING ARREST 

No lesser included offense of assault 
on police officer, S. v. Hardy, 722. 

Warrantless arrest  following dis- 
orderly conduct, S. v. Raymr ,  698. 

RESTITUTION 

Controversy over ownership of 
funds, S. v. Mclntyre, 557. 

Naming of aggrieved party re- 
quired, S. v. Mclntyre, 557. 

Probation condition in juvenile cJe- 
linquency proceeding, 172. re  Ilerry, 
356. 

Valid condition for  acceptance of 
plea bargain, S. v. Mclntyre, 557. 

RESTRAINING ORDER 

Election of corporate directors, 
Swensov~ v. Assurance Co., 458. 

RESTRICTIONS 
Conveyance of land subject to, 

Mason v. Andersen, 568. 

RIFLE 

Discharge in truck, coverage under 
vehicle liability policy, Iruurance 
Co. v. Walker, 15. 

ROBBERY 
Defendant's rejection of victim's 

homosexual proposition, com- 
petency to show bias, S. V. Be- 
cru i t ,  709. 

RULE IN SHELLY'S CASE 
Applied to  devise "to estate," 171 r e  

Grady, 477. 

RULES OF CIVIL PROCEDURE 

Motion for  niore definite statement, 
Ross v. Ross, 447. 

SEARCHES AXD SEIZURES 
Affidavit, insufficiency to obtain 

war ran t  to  search trailer io r  
marijuana, S. v. Armstrorrg, 52; 
sufficiency f o r  warrant  to search 
for  marijuana, S. v. Singleton, 
390; S. v. Dailey, 600. 

Affidavit jurat ,  failure of magis- 
t ra te  to  sign, S. v. Flynn, 492. 

Consent to search of automobile, 
S. v. Foster, 145. 

Execution of warrant ,  notice of 
identity and purpose, S. v. Gaities, 
66. 

Inventory search of automobile with- 
out warrant ,  S. v. Spruill, 731. 

Lessee's consent to warrantless 
search of apartment, S. v. McATeill, 
317. 

Plain view, warrantless seizure of 
items in - 

applicability of Fourth Amend- 
ment, S. v. Bembery, 31. 

items in car,  S. v. Wl~itley, 753. 
stolen tires, S. v. Bemberv, 31. 

Voir dire on validity of warrant,  
when informant saw drugs, S. v. 
Singleton, 390. 

SELF-DEFENSE 
Absence of instruction, S. v. Sprtngs, 

61. 
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SELF-DEFENSE - Continued 

Failure to  instruct on in additional 
instructions, S. v. Dixon, 78. 

Instruction placing burden of proof 
on defendant, S. v. McLaurin, 
589. 

SENTENCE 

Greater sentence for  defendant's re- 
fusal to accept plea bargain, S. 
v. Boone. 378. 

Harsher  punishment upon retrial, 
S. v. Foster, 145. 

Statement of punishment to  jury, 
S. v. Walters, 521. 

SERIOUS INJURY 

Instruction on serious injury a s  
matter  of law, S. v. Springs, 61. 

Instruction tha t  fractured skull is 
serious injury, S. v. Davis, 262. 

SHERIFFS 

Eviction of plaintiffs not violation 
of civil rights, McDowell v. Davis, 
529. 

SHOW-UP 

Confrontation a t  jailhouse, S. v. 
Tuttle, 165; a t  sheriff's office, 
S. 2). Vawter, 131. 

Counsel, no right to  before formal 
charge, S. v. Sanders, 284. 

Inability to identify defendant, S. v. 
Si?izmons, 705. 

SOFT DRINK TAX 

Voluntary payment of t a x  by non- 
resident distributor in excess of 
alternate method, Coca-Cola Co. 

I v. Coble, 124. 

SPEEDY TRIAL 

No denial by 22 month delay, S. v. 
McKoy, 304; by six months be- 
tween offense and arrest,  S. v. 

SPEEDY TRIAL - Continued 

Eierving, 382; by five months be- 
tween offense and indictment, 
S. v. Davis, 487. 

STATEMENT OF ACCOUNT 

Inadmissibility of items, Kight v. 
Harris, 200. 

STEREOS 

Stolen stereo received by attorney, 
S. v. Dailey, 551. 

SUMMARY JUDGMENT 

Inapplicability t o  post conviction 
proceeding, Edm.ondson v. State, 
746. 

SUMMONS 

Failure t o  issue, Swemon v. Assur- 
ance Co., 468. 

SURCHARGE 

For  unused emergency gas  im- 
proper, Utilities Co~nnt. v. Farnz- 
ers Chemicul Assoc., 433. 

SURETYSHIP AGREEMENT 

Sufficiency of consideration, Leas- 
ing Assoc. v. Lanzbert, 621. 

TIRES 

Warrantless seizure of tires in 
plain view, S. v. Bentbery, 31. 

TOBACCO PACKHOUSE 

Injury by falling through floor, 
Harris v. Curter, 179. 

TRANSCRIPT 

Free transcript for  indigent for re- 
t r ia l  af ter  mistrial, S. v. McNeill, 
317. 



TRIAL DATE 

Oral requests to set insufficient, 
S .  v. McKoy, 304. 

TRUCKING COMPANY 

Liability for  damage to goods in 
transit, 2'001 Corp. v. Freight Cor- 
riers, 241. 

Prima facie showing of dormancy 
of franchise, sufficiency of re- 
butting evidence, Utilities Comm. 
v. h'xpres: Lirzes, 3 74. 

Transrer of irregular route zu- 
thority, Utilities Comm. v .  Ex-  
press Lines, 99. 

TRUSTS 

Constructive t rus t  upon reconvey- 
ance to  husband of entirety prop- 
er ty used to s e c u r e  loan, 
Raztchfztss v. Rauclzfztss, 108. 

Unauthorized conveyance by trustee, 
Moore v. Smith,  275. 

Larceny from apartment, S.  v. 
Bost, 67:3. 

UNIFORM COMMERCIAL CODE 

Sale of collateral by creditor -- 
application of proceeds to  senior 

liens, Bawk v. Tectamar, Inc., 
604. 

inadequate price not showing 
sale commercially unreason- 
able, Bank v. Tectaniur, Iw., 
604. 

UNIFORM RECIPROCAL 
ENFORCEMENT OF SUPPORT 
ACT 

Registration of foreign order, juris- 
diction over person or  property, 
Pzmer  v. Pinxer, 204. 

VANDALISM 

Of vacant houses by juveniles, In re 
Berry, 356. 

VARIANCE 

Date of larceny, S .  v. Locklear, 647. 
Ownership of stolen property, S. v. 

Vawter, 131. 

VENUE 

Motion for change of, answer a s  
prerequisite, Poteud v. Railway 
Co., 220. 

VISITATION RIGHTS 

Right of parents to determine visi- 
tation by relatives, Acker v. 
L'arnes, 7.50. 

VOLUNTARY 
MANSLAUGHTER 

Confusing instructions on, S.  V .  

Woods, 252. 

WARRANTIES 

Exclusion of implied warranties, 
Machinery, Irrc. v. Hosiery, Inc., 
482. 

Dissent to: consideration of will in  
allocating intestate share, 1 1 ~  re 
Etheridye, 585. 

WITNESSES 

Subpoenaed witness, denial of mo- 
tion for continuance because ab- 
sence of, S .  v. Davis, 736. 

WORKMEN'S COMPENSATION 

Rack injury, no total disability, 
Little v. Food Service, 742. 

Disability of hand, compensation for  
disfigurement from surgical scar 
on forearm, Thompson v. lx & 
Sons, 350. 

Disc injury while lifting lumber, 
Key v.  Woodcraft, Inc., 310. 
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WORKMEN'S COMPENSATION - 
Continued 

Failure to  give written notice of ac- 
cident, reasonable excuse and ab- 
sence of prejudice, Key v. Wood- 
w a f t ,  Znc., 310. 

Hearing loss, insufficient findings 
of fact,  Gaines v. Swain & Son, 
575. 

WRONGFUL DEATH 

Identity of automobile driver, 
J O ~ T L S O ~  v. Gladden, 191. 

ZONING 

Extraterritorial ordinance, failure 
to  comply with enabling statutes, 
Sellers v. City  of Asheville, 544. 




