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STATE OF NORTH CAROLINA v. GEORGE PHILLIP SINGS (aLias PHILLIP
GEORGE SINGS)

No. 7726SC553
(Filed 8 January 1978)

1. Criminal Law §§ 76.4, 98.2— violation of sequestration order —refusal to allow
testimony —no error
The trial court did not abuse his discretion in refusing to allow defend-
ant’s father to testify at a voir dire hearing to determine admissibility of
defendant’s pre-trial confession, since the father had violated the court’s se-
questration order, and the court could properly exclude him from testifying;
furthermore, the father’s testimony was merely cumulative, and defendant
failed to show that he was prejudiced by its exclusion.

2, Criminal Law § 76.6— in-custody statement— finding of voluntariness on voir
dire— sufficiency of evidence
The trial court did not err in denying defendant’s motion to supress his in-
custody statement where the court made findings based upon competent
evidence that police officers told defendant that members of his family had
helped them recover stolen property from defendant’s residence but no threats
were made to bring charges against the family members; defendant was in-
formed of his constitutional rights mandated by Miranda for at least the third
time immediately prior to giving his statement to police; defendant signed a
waiver of rights form and made incriminating statements which were reduced
to writing by a police officer; defendant was in good physical and mental condi-
tion at the time he gave the statement; the statement was sensible; defendant
understood his eonstitutional rights and indicated that he did not wish to have
a lawyer present; the statement was not the result of any alleged illegal
search or seizure of defendant’s premises; and defendant was not under the in-
fluence of any intoxicating liquor at the time he made the statement.
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3. Criminal Law § 75.3— illegally seized evidence— confronting defendant with—
statement not rendered involuntary

Even if a warrantless search conducted by police without defendant’s
knowledge and while he was in custody was illegal, the fact that defendant
was shown items recovered during the search just prior to making in-
criminating statements did not, ipso facto, render the statements involuntary,
since the use of illegally seized property is only one circumstance surrounding
an in-custody statement to be considered in determining whether the state-
ment is voluntary and admissible.

4. Criminal Law § 21— taking defendant before magistrate— seven hour delay—
no unreasonableness
Where seven hours elapsed between the time defendant was arrested and
the time he was taken before a magistrate for the purpose of setting bail, the
delay was not unreasonable in violation of G.S. 15A-501 and 15A-511, since the
delay was necessary in order for officers to recover stolen goods and to at-
tempt to locate a persen who was arrested with defendant but who escaped
during recovery of the stolen goods.

APPEAL by defendant from Grist, Judge. Judgment entered
10 February 1977 in Superior Court, MECKLENBURG County.
Heard in the Court of Appeals 26 October 1977.

Defendant was indicted and tried for the offense of accessory
after the fact to felonious breaking and entering and larceny. At
trial, the State introduced defendant’s statement in substance
confessing to the charges against him, which he had given to
police in the early hours of 3 January 1976, the night of his ar-
rest. This statement was admitted pursuant to order of Barbee,
Judge, entered 19 November 1976, denying defendant’s motion to
suppress the statement. The order of Judge Barbee was sup-
ported by findings of fact and conclusions of law and followed a
pre-trial voir dire hearing at which the State and defendant
presented evidence.

Further facts will be brought out as necessary in the discus-
sion of the issues raised by this appeal.

The jury found defendant guilty as charged. From judgment
sentencing him to imprisonment for not less than two nor more
than three years, defendant appealed.

Attorney General Edmisten, by Assistant Attorney General
Archie W. Anders and Associate Attorney Jane Rankin Thomp-
son, for the State.

Walker & Walker, by Frank H. Walker, for defendant.
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BROCK, Chief Judge.

[1] Defendant first assigns error to Judge Barbee's refusal to
permit defendant’s father to testify in defendant’s behalf at the
voir dire hearing. The record reveals that Judge Barbee, upon
motion of defendant, had ordered the sequestration of all the
witnesses at the voir dire proceeding and had instructed them not
to discuss the case at all. Defendant’s father was summoned by
telephone by one of his children (not a witness) who was present
in the courtroom and who informed him as to certain testimony
which had been given in the proceeding. Judge Barbee excluded
the witness’ testimony due to violation of the sequestration order.

Defendant argues that the court either had no discretion or
abused its discretion in excluding the testimony of defendant’s
father. We disagree. An order to sequester witnesses is issued in
the sound discretion of the trial judge. State v. Cook, 280 N.C.
642, 187 S.E. 2d 104 (1972); Lee v. Thornton, 174 N.C. 288, 93 S.E.
788 (1917). The purpose of the sequestration order is to protect
against colluded testimony; if the order is disobeyed, the court
can exclude the witness from testifying. Lee v. Thornton, supra.

Furthermore, defendant has failed to show that he suffered
any prejudice from Judge Barbee's action. The record shows that
the witness told the court before being dismissed from the stand
that he was present when defendant took a drink of vodka while
being questioned by police officers at his (defendant’s) house. This
was merely cumulative of testimony previously given by defend-
ant. No showing was made of any other material testimony that
the witness would have given had he been allowed to testify. See,
State v. Hodge, 142 N.C. 676, 55 S.E. 791 (1906). On the basis of
the record before us, we cannot say that Judge Barbee abused his
discretion in refusing to allow defendant’s father to testify at the
voir dire hearing. Defendant’s first assignment of error is over-
ruled.

Defendant next assigns error to the admission of his confes-
sion into evidence. He contends that his statement was not volun-
tary and thus inadmissible for four reasons: (1) it was triggered
by the fruits of an illegal search and by threats to involve defend-
ant’s family in the case; (2) it was obtained while defendant was in
a weakened condition due to lack of food and sleep and as a result
of a consumption of alcohol; (3) it was obtained as a result of de-
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fendant’s detention in violation of G.S. 15A-501 and 15A-511; and
(4) it was obtained by interrogation after defendant had stated
that he did not wish to give a statement. We have thoroughly ex-
amined the record as to all these contentions and find them to be
without merit.

[2] At the conclusion of the voir dire hearing, the presiding
judge made findings of fact and conclusions of law and denied de-
fendant’s motion to suppress the statement. These findings of fact
are conclusive and binding on appeal if supported by competent
evidence. State v. Thompson, 287 N.C. 303, 214 S.E. 2d 742 (1975),
judgment imposing death penalty vacated, 428 U.S. 908 (1976).

Judge Barbee found extensive facts regarding the events
leading up to defendant’s confession. He also found facts to the ef-
fect that the police officers told defendant that members of his
family had helped them recover the stolen property from defend-
ant’s residence; that defendant was informed of his constitutional
rights mandated by Miranda (for at least the third time) im-
mediately prior to giving his statement to police; that defendant
signed a waiver of rights form and made incriminating statements
which were reduced to writing by one of the police officers; that
defendant’s statements were read back to him, and he read the
written statement, made some changes, and signed it. The court
further found as facts that defendant was in good physical and
mental condition at the time he gave the statement; that the
statement he gave was sensible; that he understood his constitu-
tional rights and indicated that he did not wish to have a lawyer
present; that the statement was not made by defendant pursuant
to any “blackmail” or threats to bring charges against members
of his family; that the statement was not the result of any alleged
illegal search or seizure of defendant’s premises; and that defend-
ant was not under the influence of any intoxicating liquor at the
time he made the statement. On the basis of the findings of fact,
Judge Barbee concluded, inter alia,

“VI. That the defendant was in full understanding of his
constitutional rights to remain silent and his rights to
counsel, and all other rights;

VII. That the defendant purposely, freely, knowingly,
understandingly, voluntarily and intelligently waived each of
these rights and thereupon made a statement to the officers
above mentioned;”.
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[3] Defendant contends that his confession was induced by the
use of property recovered during an alleged illegal search of his
residence. Judge Barbee declined to rule on the legality of the
search, concluding instead that defendant was not induced by any
illegal search or the fruits thereof. Assuming for the sake of
discussion that the warrantiess search conducted by police with-
out defendant’s knowledge and while he was in custody was in-
deed illegal, the fact that defendant was shown items recovered
during the search just prior to making incriminating statements
does not, ipso facto, render the statements involuntary. In State
v. McCloud, 276 N.C. 518, 173 S.E. 2d 753 (1970), it was held that
“voluntariness remains the test of admissibility of a confession,
and the use of the illegally seized property is only one cir-
cumstance surrounding the in-custody statement to be considered
in determining whether the statement is voluntary and ad-
missible.” 276 N.C. at 529, 173 S.E. 2d at 761. Other factors which
the Supreme Court in McCloud felt must be weighed in determin-
ing admissibility of the confession included *‘failure of the record
to show that: (1} defendant was mentally defective, (2) there was
sustained interrogation or promise of reward resulting in a con-
fession, (3) there were threats or coercive acts by the police
accompanying or following the arrest, (4) defendant was held in-
communicado, or (5) officers failed to promptly and fully warn him
of his constitutional rights.” Id.

In the instant case, there is competent evidence to support
the findings that defendant was not coerced by threats to arrest
his family; that he was not intoxicated; that he was in good
physical condition; that he was fully apprised of his constitutional
rights and signed a waiver of those rights. The record shows that
defendant was not subjected to prolonged interrogation prior to
confessing. The record fails to show that defendant was mentally
defective. Furthermore, one of the police officers testified that
defendant stated that he would have confessed earlier but he
didn’t want to get his roommate, Garcia, who was a suspect in the
. case, in trouble. Based on the entire record, we do not think that
defendant’s confession was the fruit of any illegal search. We find
no error in the ruling by Judge Barbee.

The findings that defendant was in good physical and mental
condition and was not intoxicated are supported by competent
evidence and are thus conclusive. As such, there is no merit to
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defendant’s contention that the statement was obtained while he
was in a weakened condition due to lack of food and sleep, and
while under the influence of a drink of vodka consumed some
eight hours prior to giving the statement.

[4] Defendant next contends that his statement was obtained as
a result of his detention in violation of G.S. 15A-501 and 15A-511.
The pertinent provisions of these two sections require that upon
arrest of a suspect, law-enforcement officers must take the
suspect before a magistrate for purpose of setting bail without
unnecessary delay. Judge Barbee found as a fact that the delay in
taking defendant before a magistrate was necessary. This finding
is supported by uncontradicted evidence which shows that defend-
ant and Garcia were first arrested and taken to the Law Enforce-
ment Center around 8:30 p.m. on 2 January 1976; that upon
separate questioning, Garcia agreed to lead police officers to the
rest of the stolen property; that Garcia led the officers to the
home of defendant’s sister and brother-in-law, who took them
back to defendant’s house and showed them where the property
was located; that while they were retrieving the property, Garcia
escaped; that the officers searched the neighborhood in vain until
about 1:30 a.m. on 3 January, and then returned to the Law En-
forcement Center at which time defendant was questioned and
gave his ineriminating statement. Shortly after giving the state-
ment, which he signed at 3:36 a.m., defendant was taken before a
magistrate. This evidence clearly supports the finding of fact that
the delay in taking defendant before a magistrate was necessary.
The arresting officers were recovering the stolen goods and at-
tempting to locate the escaped Garecia between the times of de-
fendant’s arrest and his making the statement. It appears that
defendant was taken before a magistrate as soon as was
reasonably possible.

Defendant further contends that his statement was taken
after he had stated that he did not wish to give a statement. As
noted supra, Judge Barbee found as a fact that defendant was ad-
vised of and chose to waive his constitutional rights, including the
right to remain silent and to make no statements, and the right to
have an attorney present. Although there is conflicting testimony
on these points, the court’s findings of fact are supported by com-
petent evidence and are conclusive.
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Thus defendant’s second assignment of error is overruled.

Defendant’s third and final assignment of error is to the
failure of Judge Grist to reconsider the admissibility of the con-
fession as a result of new evidence introduced at trial. This
assignment of error is without merit. The alleged new evidence
offered at trial was (1) the testimony of Officer Styron that when
defendant was first taken to the Law Enforcement Center on 2
January, he stated that he didn't want to give a statement, and
(2) testimony of defendant’s father that defendant had taken a
drink of vodka at the time of his arrest at his home. We find no
prejudice in the trial judge’s failure to reconsider the admissibili-
ty of defendant’s statement on these facts. As to Officer Styron’s
testimony, although defendant refused to give a statement at 9:00
p.m., he was not interrogated at that time, and affirmatively
waived his right to remain silent later, at 2:00 a.m. See, State v.
Jones, 278 N.C. 88, 178 S.E. 2d 820 (1971). As to the testimony of
defendant’s father, as we noted supra, defendant testified that he
had taken the drink, and his father’s testimony was merely
cumulative. This assignment of error is overruled.

In our opinion, defendant received a fair trial, free from prej-
udicial error.

No error.

Judges MARTIN and CLARK concur.

HESTER W. FAUCETTE v. WILLIAM T. GRIFFIN, MARY B. MARTIN, CAROL
I. OWENS anp PATRICK B. McGINNIS, III

No. 7718C142
(Filed 3 January 1978)

1. Ejectment § 13.1; Trespass to Try Title § 2— superior title from common
source— fitting description to land
In an action to remove cloud on title in which plaintiff claimed superior
title from a common source, the trial court erred in granting summary judg-
ment for plaintiff where plaintiff’s evidence in support of the motion failed to
fit the description in her chain of title to the land claimed and to show the land
is embraced within the description.
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2. Husband and Wife § 5.1— 1935 conveyance by wife—absence of husband’s
joinder
A 1935 deed purporting to convey real property of a married woman
without the written assent of her husband was void under constitutional provi-
sions then in effect, and the deed was not validated by a subsequent statute,
G.S. 39-7.1, purporting to validate deeds executed by married women prior to
June 8, 1965 without the assent of their husbands.

3. Estoppel § 1.1; Husband and Wife § 5.1— wife’s conveyance without husband’s
joinder — divorce or husband’s death— estoppel

While a married woman during coverture could deny the validity of a
deed executed without the written assent of her husband, once the marriage
relation was severed by the death of the husband or by divorce, the woman
was estopped from recovering the land or defeating the title of her grantee or
those in privity with him because of the lack of assent.

APPEAL by defendants from Small, Judge. Judgment entered
13 December 1976 in Superior Court, DARE County. Heard in the
Court of Appeals 7 December 1977.

Civil action instituted by plaintiff to remove a cloud on title
to real estate.

Plaintiff, Hester W. Faucette, in her complaint alleges sole
ownership of a certain tract of land located in Dare County, North
Carolina, and specifically described as follows:

“That certain lot or parcel of land containing 20.50 acres,
more or less, shown and designated as Lot No. 6 on the plot
made by J. P. Tingle, Surveyor, bearing date of December 1,
1930, beginning at the shore of the Atlantic Ocean at the
southeast corner of Lot No. 4 on said plot and running thence
along the said ocean shore S 19° E 420 feet, thence West
2,250 feet to the southeast corner of Lot 5 on said plot,
thence along the eastern boundary of said Lot No. 5 N 6° W
400 feet to the line of said Lot No. 4, and thence along the
southern boundary of said Lot No. 4 East 2,160 feet to the
ocean at the place of beginning, together with all the right,
privileges and appurtenances thereunto belonging or in any
wise appertaining.”

Plaintiff’s alleged title to the land described derives from the
following deeds: (1) Deed dated 4 November 1964 from Beale J.
Faucette to Beale J. Faucette and wife, Hester W. Faucette; (2)
Deed dated 14 July 1942 from The First and Citizens National
Bank of Elizabeth City to Beale J. Faucette; (3) Deed dated 15
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March 1935 from Gladys Newbern Griggs to The First and
Citizens National Bank of Elizabeth City.

Defendants claim title to the same tract of land pursuant to
the following deeds: (1} Deed dated 17 August 1951 from E. S.
Younce and wife, Daisy T. Younce, to Mary B. Martin (purporting
to convey a portion of the above tract); (2) Deed dated 18 August
1951 from E. 8. Younce and wife, Daisy T. Younce, to William T.
Griffin (purporting to convey a portion of the above tract); (3)
- Deed dated 9 March 1953 from E. S. Younce and wife, Daisy T.
Younce, to Lucille A. McGinnis (purporting to convey a portion of
the above tract); (4) Deed dated 26 April 1951 from Harry
McMullan, Jr., and wife, Neva W. McMullan, to E. S. Younce; (5)
Deed dated 2 May 1950 from S. B. Baugham, Jr., to Harry
McMullan, Jr.; (6) Deed dated 11 May 1949 from Gladys L. Mat-
thews (formerly Gladys Griggs) and husband, Joseph A. Mat-
thews, to S. B. Baugham, Jr.

Plaintiff alleges that she and the defendants “claim title to
the parcel of land described . . . [above] from a common source
and plaintiff has superior title to the said parcel from that com-
mon source.” Plaintiff seeks a judgment declaring her to be the
sole owner in fee simple of the land in controversy and setting
aside the deeds constituting defendants’ chain of title as a cloud
on plaintiff’s title.

The defendants filed an answer admitting that “plaintiff
claims title to the disputed land from a common source with
defendants” but denying that “plaintiff can legally connect with
the common source by reason of a void instrument or instruments
in her claimed chain of title.” Defendants allege that “one of the
instruments in the plaintiff’s claimed or purported chain of title is
void in that the husband of the purported feme grantor did not
join in the execution of the conveyance when such joinder was re-
quired under . . . then existing law. . . .” Defendants in their
counterclaim seek relief adjudging them to be the owners in fee
simple of the land in issue and declaring the deeds constituting
the plaintiff’s chain of title to be a cloud on defendants’ title.

Plaintiff filed a motion for summary judgment pursuant to
Rule 56 of the North Carolina Rules of Civil Procedure, G.S. 1A-1.
Plaintiff’s motion was supported by the pleadings; the deposition
of a land surveyor, David Cox, Jr.; the deposition of Hester W,
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Faucette; exhibits consisting of surveyors’ maps of the disputed
property drawn in 1930 and 1959; exhibits consisting of an inden-
ture executed on 24 June 1933 by Gladys Griggs and her husband,
and The First and Citizens National Bank of Elizabeth City, and
all deeds relevant to this action; plaintiff’s requests and the
responses to her requests for admissions; and plaintiff’s inter-
rogatories and the answers to her interrogatories. In opposition
to plaintiff’s motion the defendants filed a single affidavit stating
that Gladys Newbern and Robert L. Griggs were married in 1929
and remained married during the year of 1935 and for several
years thereafter.

The trial eourt granted the plaintiff’s motion and entered
summary judgment for plaintiff decreeing that plaintiff has
superior title to the property described in the complaint and that
“[t}he defendants have no right, title or interest in the aforesaid
property.” The defendants appealed.

Leroy, Wells, Shaw, Hornthal, Riley & Shearin, by Dewey
W. Wells and Norman W. Shearin, Jr., for the plaintiff appellee.

White, Hall, Mullen & Brumsey, by Gerald F. White, and
Kellogg, White and Reeves, by John M. Martin, for the defend-
ant appellants.

HEDRICK, Judge.

Summary judgment is appropriate only when “the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that any party is entitled to a
judgment as a matter of law.” Rule 56(c). In an action to remove a
cloud on title to real property the plaintiff assumes the burden of
proving “a title good against the whole world or good against the
defendant by estoppel.” Mobley v. Griffin, 104 N.C. 112, 114
(1889). To sustain this burden upon a motion for summary judg-
ment the plaintiff must present uncontroverted facts sufficient to
establish superior title in himself by any of the methods
enumerated in Mobley v. Griffin, supra at 115. In this action
plaintiff attempted to connect the defendant with a common
source of title, and show in herself a superior title from that
source. “To so establish . . . [her] title, plaintiffs must not only
trace title to a common source, but . . . [she] must trace title to
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the land in controversy to that source. [Citations omitted.] The
plaintiffs must fit the descriptions in their chain of title and in
the defendant’s chain of title to the land claimed and show that
the land claimed is embraced within their respective descriptions.
[Citations omitted.]” Allen v. Hunting Club, 14 N.C. App. 697, 700,
189 S.E. 2d 532, 534 (1972); see also Cutts v. Casey, 278 N.C. 390,
180 S.E. 2d 297 (1971).

[1] Defendants contend, and we agree, that the record before the
trial judge did not connect plaintiff’s title to the land in dispute
to the common source because none of the evidence offered in
support of the motion for summary judgment established the fact
that the land purportedly conveyed by Gladys Griggs to The
First and Citizens National Bank on 15 March 1935 was the same
property described in plaintiff’s chain of title, the complaint, and
the defendants’ chain of title. The property is described in that
deed as: “All of the right, title and interest of the said Gladys
Newbern Griggs in and to all of the estate and property, real and
personal, belonging to the late Dr. J. M. Newbern, deceased, at
the time of his death (except that certain farm in Currituck Coun-
ty, known as the Court House Farm).” Defendants’ admission that
the parties claimed title to the disputed property from a common
source falls short of fitting the property described in plaintiff’s
chain of title to the description in the deed from Gladys Griggs to
the bank. The materiality of this issue of fact is obvious.

[2] Defendants also contend that plaintiff cannot connect her
title to the common source because the deed from Gladys Griggs
to The First and Citizens National Bank of Elizabeth City, dated
15 March 1935, is void since it does not bear her husband’s assent.
According to constitutional provisions in effect in 1935, a deed
purporting to convey real property of a married woman without
the written assent of her husband was “inoperative as a deed and
conveys nothing.” Buford v. Mochy, 224 N.C. 235, 239, 29 S.E. 2d
729, 732 (1944). See also Cruthis v. Steele, 259 N.C. 701, 131 S.E.
2d 344 (1963); Harrell v. Powell, 251 N.C. 636, 112 S.E. 2d 81
(1960); Webster, Real Estate Law in North Carolina, § 382(f)(1)
(1971). Plaintiff argues that such deeds have been validated by
G.S. 39-7.1, which provides: “No conveyance, . . . or other instru-
ment affecting the estate, right or title of any married woman in
lands, tenements or hereditaments which was executed by such
married woman prior to June 8, 1965, shall be invalid for the
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reason that the instrument was not also executed by the husband
of such married woman.” However, in Mansour v. Rabil, 277 N.C.
364, 376, 177 S.E. 2d 849, 857 (1970), Justice Moore in discussing a
similar curative statute (G.S. 39-13.1 purporting to validate all
deeds executed prior to 7 February 1945 by married women who
had not been privately examined) stated that “[a] void contract
cannot be validated by a subsequent act, and the Legislature has

no power to nass acts affecting vested rights.” See also Booth .

a0 pe Pass QliLs QLITCuLiLE VOSLWOU Qv U LS00

Hairston, 193 N.C. 278, 136 S.E. 879 (1927).

[3] On the other hand, certain established principles of estoppel
might be applicable to the facts of this case. It is true that during
coverture a married woman could deny the validity of a deed ex-
ecuted without the assent of her husband. However, once the
marriage relation was severed by the death of the husband or
divorce a woman was estopped from “recoverfing] the land or
defeat[ing] the title of her grantee, or those in privity with him”
because of the lack of assent. Cruthis v. Steele, supra at 703, 131
S.E. 2d at 346; Harrell v. Powell, supra; Buford v. Mochy, supra.

The issue of the marital status of Gladys Griggs at the time
she executed the deed to The First and Citizens National Bank
and thereafter until she executed the deed to S. B. Baugham, Jr.,
dated 11 May 1949, is squarely raised by the evidence offered in
support of and in opposition to the motion for summary judgment.
The materiality of this issue to the ultimate disposition of the
claims of the parties is demonstrated by the principles of law set
out above.

Because the evidence relevant to the issues raised by the
pleadings has not been fully developed, and all the issues of
material fact necessary to a resolution of the dispute between the
parties has not been determined, we have purposely not
elaborated on or applied all of the legal principles discussed in the
parties’ briefs. We have pointed out some of the principles of law
which may be significant in the final disposition of the cause only
to demonstrate the materiality of some of the facts in controver-
sy. To do more at this stage of the proceeding would serve no
useful purpose.

We hold the record before us presents genuine issues of
material fact for trial, and the court erred in entering summary
judgment for plaintiff. The judgment appealed from is reversed
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and the cause is remanded to the Superior Court of Dare County
for further proceedings.

Reversed and remanded.

Judges MORRIS and ARNOLD concur.

GEORGE HARRIS v. E. L. BARHAM, T. W. GARDNER, WOODROW WILSON
MANGUM anp FIRST CITIZENS BANK & TRUST COMPANY

No. 7610SC1028
(Filed 8 January 1978)

1. Malicious Prosecution § 1— elements of the offense
For plaintiff to establish liability for malicious prosecution against defend-
ants, he must show that they (1) instituted, procured or participated in the
criminal prosecution against him (2) with malice, (3) without probable cause,
and (4) that the criminal proceedings terminated in his favor.
2. Malicious Prosecution § 13— insufficiency of evidence
In an action for malicious prosecution arising out of plaintiff’'s arrest by
police officers on a charge of obtaining money by false pretense, the trial court
properly granted summary judgment for defendants where plaintiff showed
only one of the elements required to support his claim for malicious prosecu-
tion, that the criminal proceedings terminated in his favor.

APPEAL by plaintiff from Smith (Donald L.), Judge. Judg-
ment entered 9 September 1976 in Superior Court, WAKE County.
Heard in the Court of Appeals 20 September 1977.

This is a civil action for malicious prosecution arising out of
plaintiff’s arrest by Raleigh Police officers on a charge of obtain-
ing money by false pretense. Defendants Barham and Gardner are
the police officers involved. Defendant Mangum is an officer of
the defendant Bank. This appeal involves only plaintiff’s claim
against Mangum and the Bank and results from the trial court’s
ruling granting their motion for summary judgment dismissing
the action as to them.

Samuel S. Mitchell for plaintiff appellant.

Reynolds & Howard by E. Cader Howard for appellees,
Woodrow Wilson Mangum and First-Citizens Bank & Trust Com-

pany.
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PARKER, Judge.

[11 For plaintiff to establish liability for malicious prosecution
against defendants Mangum and the Bank, he must show that
these defendants (1) instituted, procured, or participated in the
criminal prosecution against him (2) with malice, (3) without prob-
able cause, and (4) that the criminal proceedings terminated in his
favor. Cook v. Lanier, 267 N.C. 166, 147 S.E. 2d 910 (1966);
Mooney v. Mull, 216 N.C. 410, 5 S.E. 2d 122 (1939); Byrd, Malicious
Prosecution in North Carolina, 47 N.C.L. Rev. 285, 286 (1969). In
the present case the defendant appellees, as the parties moving
for summary judgment, had the burden of establishing the
absence of any triable issue of fact. “This burden may be carried
by movant by proving that an essential element of the opposing
party’s claim is nonexistent or by showing through discovery that
the opposing party cannot produce evidence to support an essen-
tial element of his claim.” Zimmerman v. Hogg & Allen, 286 N.C.
24, 29, 209 S.E. 2d 795, 798 (1974). We hold that defendant ap-
pellees in this case did successfully carry the burden of
establishing the nonexistence of elements essential to support
plaintiff’s claim against them, and accordingly we affirm the trial
court’s judgment granting their motion for summary judgment
and dismissing plaintiff’s action as against them.

Appellees supported their motion for summary judgment by
the verified pleadings, an affidavit of defendant Mangum, and
depositions of plaintiff and of Mangum. These establish that there
is no genuine issue as to the following facts:

On 1 August 1975 a person representing himself to be George
Harris opened a checking account with First-Citizens Bank and
Trust Company in Raleigh with a deposit of fifty dollars. On 22
August 1975 a detective with the Raleigh Police Department
phoned defendant Mangum to inquire about this account, telling
Mangum that a check for approximately $300.00 had been drawn
on the account and returned for insufficient funds. When Mangum
told the detective that he knew nothing about the account, the
detective asked that he look into the matter and that he advise
the Police Department if Harris should come into the Bank.
Mangum did inquire into the George Harris checking account and
learned from other employees of the Bank that several checks had
been written on that account, all of which had been returned
because the account contained insufficient funds. He also learned
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that the Raleigh address and telephone number which had been
given to the Bank when the account was opened were not correct,
no person known as George Harris having lived at that address or
having been listed at that telephone.

Prior to 20 August 1977 plaintiff had served in the Army at
Fort Bragg. On that date he received an honorable discharge and
made arrangements to return to his home in Illinois. On his way
he stopped in Raleigh to visit a friend. On the morning of 22
August 1977, shortly after the detective’s phone call to Mangum
concerning the George Harris checking account, plaintiff, whose
name is George Harris, entered the Bank for the purpose of pur-
chasing traveler’'s checks. Plaintiff did purchase $600.00 worth of
traveler’s checks, paying for these with cash, since he did not
wish to carry so much cash with him on his further trip home.
While plaintiff was engaged in purchasing the traveler’'s checks,
an employee of the Bank informed Mangum that George Harris
was in the Bank. Mangum phoned this information to the Raleigh
Police Department and then went to the Bank lobby, where plain-
tiff was just then completing purchase of the traveler’s checks.
Mangum approached the plaintiff and asked if he was George
Harris. When Plaintiff replied that he was, Mangum asked plain-
tiff to accompany him to a small room adjoining the lobby. Plain-
tiff denied opening the account, and Mangum told him about the
checks written on the account. In response to Mangum’s request,
plaintiff signed his name ten or twelve times so that his signature
could be compared to the signature on the checking account.
Mangum also repurchased the traveler's checks from plaintiff.
The police officers then arrived at the bank, examined the
documents relating to the account, and arrested plaintiff for false
pretenses. The officers took plaintiff to the police station, but
neither Mangum nor any other employee of the bank accompanied
the officers to the station. Plaintiff was released after the District
Court Judge found no probable cause at a preliminary hearing. A
Wake County grand jury later indicted plaintiff on the same
charge, but the criminal proceedings terminated when the State
took a nol pros on the indictment. Neither Mangum nor anyone
else from the bank signed a complaint against plaintiff, testified
at the preliminary hearing, or testified before the grand jury.

[2] Analysis of the foregoing facts shows that of the four
elements required to support plaintiff’s claim for malicious pros-
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ecution against Mangum and the Bank, he can establish only one,
that the criminal proceedings terminated in his favor. Facts as to
which there is no genuine issue clearly show the nonexistence of
the remaining three elements. Absence of but one is fatal to plain-
tiff’s claim. Therefore we discuss only the first.

It is undisputed that neither Mangum nor any other
employee of the Bank ever signed any warrant or otherwise
directly instituted any criminal proceeding against the plaintiff,
nor did they procure anyone else to do so. Neither Mangum nor
any other employee appeared at the preliminary hearing or
before the grand jury. Indeed, the entire extent of Mangum’s or
the Bank’s participation in this matter was to notify the police, as
Mangum had been requested by them to do, when a person named
George Harris came into the Bank. This he did only after informa-
tion given him by the police and his own investigation indicated
that someone using that name had perpetrated a fraud. This falls
short of being the participation in a eriminal prosecution required
to establish the first element of a valid claim for malicious prose-
cution. “Merely giving honest assistance and information to prose-
cuting authorities . . . does not render one liable as a
co-prosecutor.” 52 Am. Jur. 2d Malicious Prosecution § 24, at
201-02 (1970). Whatever may be the ultimate outcome of plaintiff’s
action against the two police officers, “[i]t cannot be said that one
who reports suspicious circumstances to the authorities thereby
makes himself responsible for their subsequent action, . . . even
when . . . the suspected persons are able to establish their in-
nocence.” Charles Stores Co. v. O’Quinn, 178 F. 2d 372, 374 (4th
Cir. 1949).

We also hold that the undisputed facts clearly establish the
nonexistence of the second and third elements essential to sup-
port a claim for malicious prosecution against appellees. It is,
however, unnecessary for us to discuss the undisputed evidence
in this regard since in any event summary judgment for appellees
was required by the showing of the nonexistence of the first ele-
ment.

Affirmed.

Judges MARTIN and ARNOLD concur.
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WILLIAM CORBIE DAUGHTRY, JR. v. WILLIAM FRANKLIN TURNAGE anp
J. A, EUBANKS AND SON, INC.

No. 77128C89
(Filed 3 January 1978)

Automobiles § 76.1— contributory negligence—following too closely —excessive
speed — failure to keep vehicle under centreol

In this action to recover for damages te plaintiff’s tractor trailer which oc-
curred when defendant’s fertilizer truck blocked the road ahead of plaintiff’s
driver and plaintiff's driver drove the tractor trailer into a ditch to avoid hit-
ting a pickup he was following, plaintiff’s evidence showed that his driver was
contributorily negligent as a matter of law in operating the tractor trailer at
an excessive speed under the circumstances, failing to keep a safe distance
between his vehicle and the pickup he was following, and failing to keep his
vehicle under proper control.

Judge ARNOLD dissenting.

APPEAL by defendants from Clark, Judge. Judgment entered
26 August 1976 in Superior Court, CUMBERLAND County. Heard in
the Court of Appeals 16 November 1977. ‘

Civil action wherein plaintiff, William Corbie Daughtry, Jr.,
seeks 1o recover $8,630.04 for damages to his 1972 GMC tractor
trailer allegedly resulting from the negligence of the defendant
William Franklin Turnage, the agent of the defendant J. A.
Eubanks & Son, Inc. Issues of negligence and contributory
negligence were submitted to the jury. By stipulation the parties
set damages at $7,500. The jury found the defendants guilty of
negligence and the plaintiff not guilty of contributory negligence.
From a judgment on the verdict, defendants appealed.

Bowen & Lytch, by R. Allen Lytch, for the plaintiff appellee.

McLeod & Senter, by Joe McLeod, for the defendant ap-
pellants.

HEDRICK, Judge.

Defendants assign as error the denial of their motion for
directed verdict. Defendants argue that the evidence discloses
plaintiff’s contributory negligence as a matter of law.

In order for a verdict to be directed on the basis of the con-
tributory negligence of the plaintiff the evidence must establish
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so clearly as to exclude all other conclusions the negligence of the
plaintiff as a proximate cause of the damages sustained. Parker v.
Allen, 2 N.C. App. 436, 163 S.E. 2d 105 (1968).

The motor vehicle accident giving rise to plaintiff’s claim and
the manner in which the respective vehicles were being operated
can best be described by quoting from the record pertinent por-
tions of the testimony of plaintiff’s agent, the driver of plaintiff’s
vehicle.

. “At the time of the accident I had approximately seven-
ty thousand pounds on it [the truck]. I was east-bound from
Wade going towards New Bern, traveling on North Carolina
55. . ..

“As you come into Seven Springs coming into the school
zone, it is a straight level road and as you leave the school
zone going into Seven Springs, it is a long tapered curve
through the entire community of Seven Springs. . . . The
curve is approximately, I'd say, a mile and a half to two miles
long. . . . The accident that I was involved in on May 1, 1974
was approximately a half mile down the road from the
original school building. This was in the Seven Springs com-
munity.

“At the location where the accident occurred, Highway
55 is a long tapered road and the little road on which . . .
[defendant’s truck] turned off is at a right angle going North.
I was traveling East and was approximately one thousand
feet from the Turnage vehicle when I first saw it. I was com-
ing out of the thirty-five mile per hour zone and I was travel-
ing at approximately thirty-five when I first observed him.
There was a vehicle approximately one hundred and fifty feet
in front of me driven by Mr. Coor traveling East also. I had
first seen this vehicle when it pulled out in front of me at the
school about a half a mile up the road. He pulled right out in
front of me and I maintained a distance of about one hundred
and fifty feet. The Coor vehicle and my vehicle were both
proceeding in an easterly direction. The Turnage vehicle was
westbound and was approximately nine hundred to one thou-
sand feet when I first observed it. When I first saw him he
was probably five or six hundred feet below the turn off and
I was approximately nine hundred feet up the road West
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from him, or West from where the accident occurred. I did
not continue to observe the Turnage vehicle because it was
in its lane and it was coming at a moderate speed. When I
first observed the Turnage vehicle it was approximately five
hundred feet and I noticed he started moving into— crossing
the yellow line in his lane. I was continuing to travel at a
speed of approximatley thirty-five miles per hour and was ap-
proximately one hundred to one hundred and fifty feet
behind the Coor vehicle maintaining the same distance
always. The Turnage vehicle started moving into the East
lane. As I approached him I got about three hundred feet
from him and all of a sudden he just whipped over the com-
plete whole road into the eastbound lane. I began to break
my speed and I seen he was making a right-hand turn and
was moving so I broke it down to probably thirty miles an .
hour and the vehicle in front of me broke down to about the
same speed. I maintained a certain distance with him and all
of a sudden the vehicle driven by William Turnage stopped.
By then the pickup truck that was in front of me was prob-
ably fifty to seventy-five feet from him and I was probably
one hundred and fifty feet behind him and by the time that I
realized that the loaded fertilizer was stopped completely in
the road—had the complete road covered and the pickup
started to stop—he had only what a thirty five hundred
pound pickup to stop and here I come with seventy thousand
pounds of weight, plus going down a forty-five degree angle
hill. T locked my brakes and I seen that I was not going to
stop in time to avoid making contact with the pickup. So, in
order to keep from hurting anybody I just whipped it to the
side ditch. I released my brakes where I could steer it and
hit the side ditch, where I hit the concrete culvert.”

Other evidence tends to show that the Coor vehicle did not strike
the defendant’s truck and the plaintiff’s truck did not strike
either the Coor pickup or the defendant's truck. All of the
evidence tends to show that plaintiff’s truck was damaged when
plaintiff’s driver “whipped” the vehicle off the highway into the
culvert and then overturned.

The duties imposed by law upon operators of motor vehicles
are familiar reading but nevertheless bear repetition. A driver is
obligated to keep a proper lookout in the direction of travel at all
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times. Clontz v. Krimminger, 253 N.C. 252, 116 S.E. 2d 804 (1960).
He is likewise responsible for keeping his vehicle under proper
control and keeping a safe distance between his own vehicle and
any which he might be following. Burnett v. Corbett, 264 N.C.
341, 141 S.E. 2d 468 (1965); Clontz v. Krimminger, supra. Above
all, a driver of a motor vehicle must exercise that care which an
ordinarily prudent person would exercise under like cir-

cumstances. Black v. Milling Co., 257 N.C. 730, 127 S.E. 2d 515

(1962).

Applying the foregoing rules of the road to the evidence in
the present case, the conclusion is inescapable that plaintiff’s
agent was negligent in the operation of plaintiff’s vehicle and
such negligence was a proximate cause of the damages suffered
by plaintiff. The plaintiff’s driver operated the truck at an ex-
cessive speed under the circumstances; he followed the pickup
truck closer than was prudent under the circumstances; the plain-
tiff’s driver failed to keep the vehicle he was operating under
proper control so that he could bring the vehicle to a stop before
colliding with other persons or vehicles on the public highway.
The driver’s contributory negligence in this case is demonstrated
most vividly by his testimony that “I locked my brakes and I seen
that I was not going to stop in time to aveoid making contact with
the pickup. So, in order to keep from hurting anybody I just
whipped it to the side ditch. I released my brakes where I could
steer it and hit the side ditch, where I hit the concrete culvert.”
Evidence tending to show that the 3500-1b. pickup truck could be
stopped quicker and in shorter distance than plaintiff’s truck car-
rying a 70,000-1b. load did not relieve plaintiff’s driver of the duty
of operating plaintiff’s truck at such a rate of speed and in such a
manner as to avoid causing damage or injury to himself. See
Roberson v. Coachk Lines, 9 N.C. App. 450, 176 S.E. 2d 359 (1970);
Parker v. Allen, supra; Burnett v. Corbett, supra; Black v. Mill
ing Co., supra.

The judgment appealed from is reversed.
Judge MORRIS concurs.

Judge ARNOLD dissents.
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Judge ARNOLD dissenting.

The evidence does not compel a conclusion that defendant
was contributorily negligent as a matter of law.

CHARLES RAYMOND NORRIS, BY HIS GUARDIAN AD LITEM, WILLIAM

NORRIS v. FREDERICK GRMON WEST, JR.

No. 7735C122
(Filed 3 January 1978)

Pleadings § 9.1; Rules of Civil Procedure § 6— failure to file answer in time—
excusable neglect— extension of time
The trial court did not err in finding that defendant’s failure to file
answer was the result of excusable neglect and in permitting defendant to file
answer after the time for filing had expired where defendant failed to give his
liability insurer adequate time in which to file answer because of his erroneous
belief, based on his conversation with the officer who served process on him,
that he had 30 days in which to deliver the summons and complaint to his in-
suranee agent. G.3. 1A-1, Rule 6(b).

ON writ of certiorari to review order entered by Ervin,
Judge. Order entered 14 January 1977 in Superior Court, PITT
County. Heard in the Court of Appeals 1 December 1977.

William Norris, guardian ad litem for Charles Raymond Nor-
ris, instituted this action to recover damages for personal injuries
sustained in a collision involving an automobile and a bicycle.
Charles, a sixteen-year-old minor, was riding a bicycle when he
was struck by defendant’s automobile, and plaintiff alleged that
the collision occurred as a result of defendant’s negligent opera-
tion of his automobile. Plaintiff filed his complaint on 14
September 1976.

Defendant filed a motion on 3 November 1976 seeking an ex-
tension of time in which to answer. He alleged that he was served
with a copy of the summons and complaint on 22 September by a
deputy sheriff. Defendant had to answer the complaint within 30
days, but his conversation with the deputy sheriff led him to
believe that he was only required to get the summons and com-
plaint to his insurance agent within the 30-day period. Defendant
had a busy work schedule, and he was sick for a few days, making
it difficult for him to deliver the summons and complaint to his in-
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surance agent. He was finally able to deliver the documents on 19
October. The insurance agent mailed the documents to Aetna In-
surance Company, defendant’s liability insurance carrier, on that
same day. The summons and complaint arrived in Aetna’s
mailroom on 21 October, but because of the ensuing weekend and
the routing of mail within the offices, Aetna’s claims department
did not receive them until 27 October. Upon receiving the
documents, Aetna’s claims department promptly contacted an at-
torney in Greenville, North Carolina, who sought the consent of
plaintiff’s attorney to an extension of time to answer. Plaintiff’s
attorney declined to consent, and defendant filed his motion ask-
ing the court to grant an extension of time. Defendant subse-
quently filed affidavits supporting the allegations made in his
motion,

Plaintiff responded to defendant’s motion, alleging that
defendant had previously been served in another suit arising out
of the same accident and that defendant had promptly delivered
the documents relating to that case to his insurance agent. Plain-
tiff then moved for entry of default.

The court found facts in accord with the allegations in de-
fendant’s motion and concluded:

[Thhat the defendant’s conduct in failing to understand and
comprehend the necessity of answering within the thirty (30)
day period and in failing to give his liability insurance carrier
adequate time in which to answer the Complaint constitutes
excusable neglect under the provisions of Rule 6(b) of the
North Carolina Rules of Civil Procedure.

Based upon its conclusions, the court granted defendant’s motion
for an extension of time and denied plaintiff’s motion for entry of
default.

Plaintiff gave notice of appeal and subsequently filed a peti-
tion for certiorari to the North Carolina Court of Appeals to
perfect the appeal. This Court granted the writ.

Williamson, Shaffrer & Herrin by Mickey A. Herrin for
plaintiff appellant.

Speight, Watson & Brewer by W. W. Speight and William C.
Brewer, Jr., for defendant appellee.
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PARKER, Judge.

Plaintiff contends that the court erred in granting defend-
ant’s motion for an extension of time in which to file an answer to
the complaint. G.S. 1A-1, Rule 6(b) gives the trial court the discre-
tionary authority to enlarge the time period for filing an answer.
If, as in this case, the request for such an enlargement is made
after the expiration of the time to file, the court may enlarge the
time period for filing if the failure to file was the result of ex-
cusable neglect. Johnson v. Hooks, 21 N.C. App. 585, 205 S.E. 2d
796 (1974). The trial court’s finding of excusable neglect is sup-
ported by the record, and there has been no showing that the
court abused its discretion in allowing defendant to file his
answer. Therefore, the order of the trial court is

Affirmed.

Judges BRITT and VAUGHN concur.

DEBORAH ANNE BRITT, Wipow; CHRISTINA CAROL BRITT, CuiLp, By Her
GuarpiaN Ap LiteM, DEBORAH ANNE BRITT; HARVEY C. BRITT,
DECEASED, EwmpLovEE v. COLONY CONSTRUCTION COMPANY,
EvPLoYER STANDARD FIRE INSURANCE COMPANY, CARRIER AND/OR
CUMBERLAND UTILITIES, INC., EMpLoYER; AETNA INSURANCE COM-
PANY, CARRIER

No. T710IC155
(Filed 17 January 1978)

1. Master and Servant § 49.1 — workmen’s compensation— contractor and subcon-
tractor — employee of which employer
The Industrial Commission did not err in finding that decedent was an
employee of defendant utility company rather than of defendant construction
company when he was killed while working on the relocation of water lines for
a highway construction project, and that a contractor-subcontractor relation-
ship existed between the construction company and the utility company, where
the evidence showed that the construction company was the general contractor
for the highway project; the utility company was hired by the construction
company to relocate water lines for the project; decedent was a member of the
crew hired by the utility company; in order to circumvent a requirement that
subeontractors on a highway project must be approved by the State, members
of the crew supplied by the utility company were listed as “employees” of the
construction company, paid by the construction company by its checks, and
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shown on construction company W-2 and W-4 forms; the construction company
deducted from sums otherwise due to the utility company the amounts it paid
as wages to the utility company crew, payroll taxes on those wages, and
workmen’s compensation premiums and other insurance for the crew; only the
utility company had the right to hire and fire the work crew; the utility com-
pany decided where members of the crew would work each day and its
employee directed the crew in the performance of its work; the utility com-
pany used the crew on other unrelated projects during the time covered by its
contract with the construction company and maintained separate payrolls for
the crew members; the classification and pay rates of the erew members were
determined by the utility company; and crew members were transported to
and from the work site in a utility company vehicle.

. Master and Servant § 71.1— workmen's compensation—average weekly

wage— wages from two sources

The Industrial Commission properly determined that a deceased
employee’s average weekly wage was the aggregate of wages he received from
both a contractor and a subcontractor where the Commission found that dece-
dent in fact was an employee only of the subcontractor and that the subcon-
tractor ultimately paid the contractor for wages it paid to the decedent.

. Master and Servant § 81 — workmen’s compensation— death benefits — estoppel

of carrier to deny liability

Where a contractor and subcontractor agreed that members of the sub-
contractor’s work crew would be considered as “employees” of the contractor
while working on a highway construction project, the contractor was reim-
bursed by the subcontractor for wages it paid to the crew and for workmen's
compensation insurance premiums it paid on those wages, a member of the
subcontractor’s work crew was killed while working on the highway project,
and the Industrial Commission found that decedent was in fact an employee of
the subcontractor, the contractor’s workmen's compensation insurance carrier
was estopped to deny that it was liable for a portion of the workmen’s compen-
sation benefits due because of the employee’s death if it accepted premiums
for workmen’'s compensation insurance on the deceased employee.

APPEAL by defendants Cumberland Utilities, Inc. and Aetna

Insurance Company from order of the North Carolina Industrial
Commission entered 29 December 1976. Heard in the Court of Ap-
peals 8 December 1977.

Plaintiffs instituted this proceeding before the Industrial

Commission (Commission) to recover benefits allegedly due them
under the Workmen's Compensation Act because of the death of
employee Harvey C. Britt (Britt). A hearing on the claim was con-
ducted by Deputy Commissioner Richard B. Conely.

The parties stipulated that on 14 April 1975 they were sub-

ject to the Workmen’s Compensation Act; that on said date Stand-
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ard Fire Insurance Company (Standard Fire) was the carrier for
Colony Construction Company (Colony) and that Aetna Insurance
Company (Aetna) was the carrier for Cumberland Utilities, Inc.
(Utilities); and that on said date Britt sustained an injury by acci-
dent arising out of and in the course of his employment, resulting
in his death.

................ itt’s employer at
the time of his injury? (2) What was his average weekly wage at
the time? (3) Which carrier was responsible for compensation?
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Colony and Standard Fire contended that Britt was an
employee of Utilities at the time of his injury and that Aetna was
responsible for compensation. Utilities and Aetna contended that
he was an employee of Colony at the time and that Standard Fire
was responsible for the compensation.

Following a hearing, Deputy Commissioner Conely found
facts summarized (except where quoted) in pertinent part as
follows:

In January 1975 Utilities hired a full crew of men away from
another company. The crew included Archie S. Hunt and Britt. 20
January 1975 was the first day of employment of said crew by
Utilities.

On 2 January 1975 Robert M. McNeill, president of Utilities,
mailed a written proposal to Colony wherein Utilities proposed to
furnish all labor and equipment required to lower and relocate the
existing water lines under Owen Drive Expressway in Cumber-
land County, North Carolina. Said work was contemplated in a
contract entered into by Colony with the North Carolina Depart-
ment of Transportation (D.0.T.) on highway projects 8.2326306
and 8.2326307 (hereinafter sometimes referred to as 306 and 307).
Said projects involved Federal aid. As part of its proposal,
Utilities offered to include testing and sterilization of the new
lines before connecting them with existing lines and promised
strict adherence to the specifications for the projects at all times;
it was understood that the Post Engineer at Fort Bragg and the
D.O.T. would be in charge of inspection of the work. Each item of
work was to be paid for on a unit price basis. (The unit price was
shown on the exhibits to be a stated amount for each lineal foot of
pipe installed.)
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On 9 January 1975, S. D. Cribb, vice-president of Colony, sent
a counter-proposal to Utilities which, on 10 January 1975, was
acknowledged and accepted by MecNeill on behalf of Utilities. The
resulting contract provided, among other things, that Utilities
would furnish labor, equipment, organization and incidental tools
for the installation and testing of items of work done on said proj-
ects; that payment was to be made on a unit price basis less 10%
retainage and less “advances.” Colony was to furnish all
necessary materials. Utilities was to complete the work within a
reasonable time and under the “supervision and coordination of”
Colony’s project manager.

Colony was the general contractor of said projects and
Utilities was a subcontractor thereon although Utilities was not
approved as a subcontractor by the State and did not bid directly
on the projects as a subeontractor.

After Colony and Utilities had entered into the aforesaid con-
tract, McNeill and Cribb discussed the manner in which payment
was to be made to Utilities and to the crew of employees supplied
by Utilities for the work. The agreement they reached was as
follows: that the employees supplied by Utilities would be listed
on Colony’s payroll as Colony employees; that said employees
would be shown on Colony W-2 forms and W-4 forms; that said
employees would be paid by Colony with its checks, based upon
the records kept by Archie S. Hunt, at regular Colony pay
periods; since D.O.T. paid Colony on a monthly basis, Colony
would pay Utilities on a monthly basis for work performed and
for which Colony had been paid, based upon the unit prices
agreed to, less 10% retainage, less the gross amount of payroll
paid to employees supplied by Utilities, and less 17% of the gross
amount of said payroll; the 17% added deduction, actually money
due and owing to Utilities, was to be taken by Colony to cover
payroll taxes, Workmen’s Compensation premiums for Utilities’
employees and other insurance paid by Colony.

The asserted basis for the method of payment aforesaid was
that on highway projects such as the ones in question, in order
for a subcontractor to be considered “official”, it must be ap-
proved by the State and maintain the same records as required
for the general contractor; State approved subcontractors are not
paid for the work performed until sixty or more days following
completion of their work; and it is a common practice to avoid
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“such red tape” by adopting the procedures aforesaid with non-
approved subcontractors.

The subcontract entered into between Colony and Utilities
was because Utilities had expertise in the installation of water
pipe which Colony lacked. Colony was primarily a grading con-
tractor, although it was licensed to do utility contracting. Colony
was the general contractor to construct the highways which were
the subject of projects 306 and 307. Installation of water lines was
part of the regular business of Utilities.

The work contemplated in said subcontract began on 18
February 1975. Hunt was the foreman and Britt was a laborer in
the work supplied by Utilities for the performance of said con-
tract. Said work crew was the same group of men hired by
Utilities in January 1975.

Prior to the time said crew began its work, MeNeill told all
of the men that during the time they were performing the work
involved in the subcontract that they would be employees of Col-
ony. He told Hunt to check with Colony if he needed parts or pipe
fittings and that James was the man to speak with. McNeill also
required his men to complete new Social Security and W-4 forms.
Britt had no prior relationship with Colony.

W. W. Jones was the project manager for projects 306 and
307. James Dowless was Jones’ immediate subordinate as super-
visor of project 306. Both Jones and Dowless were employees of
Colony.

No evidence was presented that Jones or Dowless or anyone
else from Colony ever assumed control over the manner in which
the work crew performed its work pursuant to the subcontract.
To the contrary, the evidence showed that Hunt directed the
crew in the performance of its work and that neither Dowless nor
Jones ever did so. Nor did Jones or Dowless direct Hunt in the
manner in which he performed his work as foreman of his crew.
Jones coordinated the work on the project but did not direct the
activities of the crew, which was consistent with the fact that
Utilities possessed the expertise necessary to perform the subcon-
tract.

The classification and weekly pay rate of the men in the
crew, even as to their work done pursuant to the subcontract,
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was determined by Utilities. Utilities determined the composition
of the crew and only Hunt exercised the power to hire and fire
men of said crew. Hunt alone kept the records of the number of
hours worked by the crew and although he reported said hours to
Jones, it appears that Jones received the information and passed
it along to Colony so that the men under Hunt’s supervision could
be paid.

Although Colony initially paid members of the crew their
wages, and held funds belonging to Utilities for the purpose of
paying Workmen's Compensation insurance premiums for said
employees, in fact Utilities indirectly paid those wages and other
items since Colony withheld money owing to Utilities on the unit
price of the work performed so as to recoup those expenditures.

During the performance of the work covered by the subcon-
tract, Utilities used said crew, including Britt, on other unrelated
projects and maintained separate payrolls for members of the
crew. Utilities maintained Workmen's Compensation insurance for
all of its employees, including Britt, with Aetna and said carrier
had the Workmen's Compensation coverage for employees of
Utilities at the time of Britt's injury.

During the time that he was working in the work crew per-
forming said contract, and at the time of his death, Britt was an
employee of Utilities and was not an employee of Colony. There
was no evidence presented that Britt ever expressly consented to
enter into any employment relationship between Utilities and Col-
ony; there was no express appointment or contract of hire
entered into between them; and the facts do not show acceptance
by Britt of control and direction by Colony’s employees over his
activities while performing his work under the subcontract so as
to warrant a conclusion that he impliedly consented to enter into
a new and special employment relationship with Colony.

The wages earned by Britt while in the employ of Utilities
include the wages Utilities paid directly and those it paid to him
indirectly through Colony. “Thus, under these exceptional condi-
tions it is determined and found as a fact that decedent’s average
weekly wage at the time of his injury was $89.25.”

On 14 April 1975 as Britt, age 24, was working on the Owen
Drive Expressway project, an embankment caved in on him caus-
ing multiple severe injuries. Hunt uncovered Britt and
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transported him to the Cape Fear Valley Hospital in a Utilities
van. Although numerous surgical procedures were performed,
Britt died on 19 April 1975.

Britt and Deborah Anne Stead were legally married to each
other on 5 July 1971 and continued to be married as of the date of
Britt’s death. Britt's wife was living with him and was dependent
upon him for support at the time of his death. On 7 September
1973 Christina Carol Britt was born to said marriage and said
child survived her father.

Based upon said findings of fact, Deputy Commissioner
Conely made conclusions of law summarized as follows:

At the time of Britt’s injury and at the time of his death, he
was an employee of Utilities and was not an employee of Colony.

“At the time the decedent was injured his average weekly
wage was $89.25. G.S. 97-2(5). By reason of the exceptional cir-
cumstaneces of this case, it would be unfair to the decedent and to
his dependents to exclude from the computation of decedent’s
average weekly wage either the earnings he made on the Utilities
payroll or those earned on the Colony payroll, since decedent was
an employee only of Utilities, and Utilities ultimately paid the en-
tire amount of the earnings on both payrolls. Such method,
therefore, is the closest approximation of decedent’s actual earn-
ings as an employee of Utilities. Of course, when an employee
who holds two separate jobs is injured in one of them, his com-
pensation is based only upon his average weekly wages earned in
the employment producing the injury. Joyner v. 0il Co., 266 N.C.
519, 146 S.E. 2d 447. In the instant case, however, the decedent
held only one job and was paid for that job on two separate
payrolls. Even those separate payrolls merged into one, however,
when Colony recouped its payroll payments to the decedent from
Utilities.”

The carrier on the risk at the time of Britt's injury was
Aetna. Utilities maintained a policy of compensation insurance for
all of its employees with Aetna at the time of Britt's injury.
Because Britt was an employee of Utilities at the time he was in-
jured, Aetna is determined to be the carrier on the risk and is
liable under its policy with Utilities to pay the award here
entered.

At the time of Britt's death, Deborah Anne Britt, his widow,
and Christina Carol Britt, his child, were wholly dependent upon
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him for support and are entitled to receive the entire benefits of
the Act for the periods specified in the award. G.S. 97-38; G.S.
97-39.

Based upon the findings of fact and conclusions of law, Depu-
ty Commissioner Conely ordered that Utilities and Aetna pay
Britt’s widow and child $59.50 per week for a period of four-
hundred weeks from 19 April 1975, a total of $23,800, subject to
an attorney fee set forth in the award; and that Utilities and
Aetna also pay all medical expenses incurred by Britt as a result
of his injuries and $500 on his burial expenses.

Defendants Utilities and Aetna appealed to the full Commis-
sion. On 21 December 1976 the full Commission entered an order
affirming and adopting as its own the opinion and award filed by
Deputy Commissioner Conely. On 29 December 1976, the full Com-
mission entered an order making minor amendments to its
previous order but reaffirmed and readopted as its own opinion
and award filed by Deputy Commissioner Conely.

Defendants Utilities and Aetna appealed.

Teague, Johnson, Patterson, Dilthey & Clay, by C. Woodrow
Teague and George W. Dennis IlI, attorneys for defendants
Cumberland Utilities, Inc. and Aetna Insurance Company.

Nance, Collier, Singleton, Kirkman & Herndon, by James R.
Nance, Jr., attorneys for plaintiffs.

Anderson, Broadfoot & Anderson, by Hal W. Broadfoot, at-
torneys for defendants Colony Construction Company and Stan-
dard Fire Insurance Company.

BRITT, Judge.

[1] Appellants contend first that the Commission erred in deter-
mining that Britt was an employee of Utilities rather than of
Colony, and in concluding that a contractor-subcontractor relation-
ship existed between Colony and Utilities. We find no merit in
these contentions.

“Upon review of an order of the Industrial Commission,
this Court does not weigh the evidence, but may only deter-
mine whether there is evidence in the record to support the
finding made by the Commission. Garmon v. Tridair In-
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dustries, 14 N.C. App. 574, 188 S.E. 2d 523 (1972). If there is
any evidence of substance which directly or by reasonable in-
ference tends to support the findings, the court is bound by
such evidence, even though there is evidence that would have
supported a finding to the contrary. Keller v. Wiring Co.,

(3]

supra. . .

Russell v. Yarns, Inc., 18 N.C. App. 249, 252, 196 S.E. 2d 571
(1973).

We hold that the evidence was more than sufficient to sup-
port the Commission’s finding that Britt was an employee of
Utilities at the time of the accident which cost him his life.
Among other things, the evidence showed that the work crew in-
cluding Britt and its foreman, Hunt, was hired by Utilities, that a
vehicle owned by Utilities and operated by Hunt transported
Britt to and from his work each day, that only Utilities had the
right to hire and fire, that Utilities decided where Britt would
work each day and each hour of the day, and that Utilities deter-
mined the amount of his wages. The evidence further showed that
the only supervision Colony exercised over the work crew was to
see that their work met the D.O.T. specifications.

We also hold that the Commission did not err in concluding
that a contractor-subcontractor relationship existed between Col-
ony and Utilities. A subcontractor has been described as “[o]ne
who has entered into a contract, express or implied, for the per-
formance of an act with the person who has already contracted
for its performance.” Lester v. Houston, 101 N.C. 605, 611, 8 S.E.
366 (1888). Clearly the relationship between Colony and Utilities
met this description. It is true that Colony and Utilities agreed
that Britt and other members of the work crew would be
“employees” of Colony while working on projects 306 and 307, but
their agreement to that designation cannot operate to the prej
udice of the members of the crew under the facts in this case. The
Commission properly determined that the primary reason for the
designation was to circumvent certain requirements of the D.0.T.

[21 Appellants contend next that the Commission erred in deter-
mining that Britt’s average weekly wage was $89.25, this being
the aggregate of his wages received from Colony and Utilities.
For the reasons hereinbefore and hereinafter stated, we find no
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merit in this contention. Our courts have declared many times
that the Workmen's Compensation Act will be liberally construed
to effectuate its purpose to provide compensation for injured
employees or their dependents, and its benefits should not be
denied by a technical, narrow and strict construction. Stevenson
v. Durham, 281 N.C. 300, 188 S.E. 2d 281 (1972); Hewett v. Gar-
rett, 274 N.C. 356, 163 S.E. 2d 372 (1968); Conklin v. Hennis
Freight Lines, Inc., 27 N.C. App. 260, 218 S.E. 2d 484 (1975).

[3] Appellants contend that defendants Colony and Standard
Fire are estopped from denying that the employer-employee rela-
tionship existed between Colony and Britt, and that Colony and
Standard Fire should pay at least a part of the benefits awarded
to plaintiffs. We think this contention has merit.

It is well settled in this jurisdiction that the law of estoppel
applies in Workmen’s Compensation proceedings as in other
cases. Aldridge v. Motor Co., 262 N.C. 248, 136 S.E. 2d 591 (1964);
Ammons v. Sneeden’s Sons, Inc., 257 N.C. 785, 127 S.E. 2d 575
(1962); Biddix v. Rex Mills, 237 N.C. 660, 756 S.E. 2d 777 (1953);
Greene v. Spivey, 236 N.C. 435, 73 S.E. 2d 488 (1952); Pearson v.
Pearson, Inc., 222 N.C. 69, 21 S.E. 2d 879 (1942); Allred v.
Woodyards, Inc., 32 N.C. App. 516, 232 S.E. 2d 879 (1977); 8

Strong’s N.C. Index 3d, Master and Servant, § 81, page 649.

In Aldridge v. Motor Co., supra, the evidence established
that the officers of a close corporation owned certain realty, in-
cluding the building in which the corporate business was carried
on; that the officers employed the claimant to keep their several
properties in repair, and told the local agent of their insurer that
they wanted the employee covered by the corporation’s compen-
sation insurance policy; and that, in response to the agency’s
assurance that this would be accomplished by putting the
employee on the corporation’s payroll, they did so, so that his
remuneration was included in computing the insurance premium.
The court held that the insurer was estopped from denying that
an injury to such employee while repairing property unconnected
with the corporate business was within the coverage of the policy.

In the case at hand the evidence disclosed that Colony and
Utilities agreed that when Utilities’ work crew, including Britt,
was working on projects 306 and 307, members of the crew would
be Colony's “employees”; that Colony made deductions from its
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payments to Utilities to cover Workmen's Compensation in-
surance premiums on the wages paid Britt and other members of
the crew; and that Colony’s carrier, defendant Standard Fire, ac-
cepted those premiums.

While the cited cases, establishing or following the principle
that the law of estoppel applies in Workmen's Compensation pro-
ceedings as in other cases, dealt with claims as between
employees and carriers, we perceive no reason why the principle
would not apply also to claims as between carriers.

“The doctrine of estoppel springs from equitable principles
and the equities in the case.” 28 Am. Jur. 2d, Estoppel and
Waiver, § 28, page 629. Certainly it would be inequitable in this
case to limit Britt's dependents to a recovery of benefits based on
the part of his labors performed on Colony projects. In like man-
ner, we think it would be inequitable for Standard Fire to escape
all liability after Colony collected premiums for Workmen's Com-
pensation insurance on Britt’s wages and Standard Fire accepted
those premiums.

We hasten to add that while the Commission found as a fact
that Colony made deductions to cover Workmen’s Compensation
insurance premiums on Britt, it made no finding that those
premiums were accepted by Standard Fire although there is
evidence to that effect.

For the reasons stated, while holding that the Commission
properly determined that Britt was an employee of Utilities and
that his dependents are entitled to recover benefits based on his
aggregate wages received from Utilities and Colony, we also hold
that the Commission should have made a finding as to Standard
Fire's acceptance or non-acceptance of Compensation insurance
premiums collected by Colony on Britt’s wages paid by Colony.

Consequently, this cause is remanded to the Industrial Com-
mission for further findings of fact and determinations. Should
the Commission find that said premiums were accepted by Stan-
dard Fire, then the Commission will determine the proportion
that the wages paid Britt by Colony bears to his total wages for
the period of time during which he worked for Utilities and Col-
ony. The Commission will then amend its order to provide that
Standard Fire pay its proportionate part of the award.
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The Commission may receive such additional evidence as it

deems necessary to make said findings and determinations.

1.

2,

3.

4.

Remanded.

Judges PARKER and VAUGHN concur.

NORTH BROOK FARM LINES, INC. v. GEORGE W. McBRAYER

No. 7727DC145
(Filed 17 January 1978)

Rules of Civil Procedure §§8 4, 55— nonresident defendant— default
judgment— service of process within N. C. not required ‘

The trial court erred in concluding as a matter of law that a default judg-
ment could not be entered against a nonresident defendant unless said nonresi-
dent defendant was actually served with summons with a copy of the com-
plaint attached within the boundaries of North Carolina, since G.S. 1A-1, Rule
4(3%9)b clearly authorizes under certain conditions service of process by
registered mail where the party to be served cannot be served within and is
not an inhabitant of this State.

Rules of Civil Procedure § 55— nonresident defendant— default judgment—ne
opportunity to appear required

The trial court erred by concluding as a matter of law that a default judg-
ment could not be entered against a nonresident defendant without providing
the defendant an opportunity to appear by forwarding said defendant a copy of
the trial calendar at least three days prior to the term of civil court in which
defendant’s case had been calendared.

Rules of Civil Procedure § 55— entry of default—no motion to set aside —set-
ting aside improper

Where the clerk properly made an entry of default against the nonresi-
dent defendant after plaintiff filed two affidavits showing that service was had
on defendant by certified mail pursuant to Rule 4(j}(9)b, that defendant had
failed to respond within the required time, and that defendant was neither an
incompetent nor an infant, the trial court erred in setting aside the entry of
default, since defendant failed to make or file a motion to set aside the entry
of default as required by Rules 55(d), 5(a)(d),(e), and 7(b).

Rules of Civil Procedure § 55— nonresident defendant—failure to show
jurisdictional grounds— default judgment improper

The trial court properly set aside the default judgment against the
nonresident defendant since plaintiff failed to comply with the proof of
jurisdictional grounds requirement of G.S. 1-75.11 in that it failed to make and
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file any affidavit or other evidence which showed the necessary grounds for
personal jurisdiction under G.S. 1-75.4 not shown in plaintiff’s verified com-
plaint.

APPEAL by defendant from Phillips, Judge. Order entered 8
December 1976 in District Court, LINCOLN County. Heard in the
Court of Appeals 7 December 1977,

On 4 June 1976 plaintiff filed a verified complaint alleging

Ciuiel s

that defendant was a reSIdent of Georgia, that plaintiff had loaned
defendant money in the amount of $5,000 during the period from
8 April 1976 through 1 June 1976, and that defendant had failed
to repay. On the same date summons was issued and an affidavit
in attachment was filed by plaintiff. In the affidavit plaintiff al-
leged that defendant was not a resident of North Carolina and
that he was intending to defraud his creditors by removing prop-
erty from the state. The clerk entered an attachment order and
the sheriff levied on defendant’s tractor-trailer and a refrigeration
unit.

Defendant could not, after due diligence, be served within
North Carolina. On 24 June 1976 plaintiff mailed a copy of the
summons and complaint by certified mail, return receipt re-
quested, to defendant at an address in Georgia. According to the
certified receipt, defendant received the summons and complaint
on 28 June 1976. On 10 August 1976, plaintiff filed an affidavit
pursuant to G.S. 1A-1, Rule 4(j}9)b, showing service of process by
certified mail on defendant and a request for entry of default
since defendant had failed to respond to the summons and com-
plaint within the time allowed by the Rules of Civil Procedure. On
the same date, the clerk entered default pursuant to G.S. 1A-1,
Rule 55(a).

On 18 August 1976 a hearing was held on plaintiff’s motion
for judgment by default before Judge Bulwinkle who found facts
to the effect that plaintiff, a North Carolina corporation, filed a
complaint against defendant, a Georgia resident, on 4 June 1976,
seeking to recover $5,000 allegedly loaned to defendant; that on
the same date the court caused to be attached a tractor-trailer
belonging to defendant; that defendant received a copy of the
summons and complaint by certified mail; that plaintiff and de-
fendant entered into several agreements whereby defendant was
to furnish tractor-trailers and drivers who were to deliver freight
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and other cargo for which plaintiff had arranged delivery; that in
carrying out these agreements, defendant’s vehicles and drivers
were frequently in North Carolina and even came by plaintiff’s
place of business; that defendant was in constant communication
with plaintiff’s business office in North Carolina; that “the de-
fendant was engaged in and doing substantial business in North
Carolina” pursuant to his agreements with plaintiff; and that ac-
cording to plaintiff's records, defendant actually owed plaintiff
$5,926.93 but plaintiff was limited to default judgment relief of
$5,000 since that was the amount which he had requested in his
complaint. Based on the findings of fact, the court concluded as a
matter of law that it had in personam jurisdiction over defendant,
that it had i rem jurisdiction over defendant’s attached proper-
ty, and that defendant was indebted to plaintiff in the amount of
$5,926.23. Judge Bulwinkle then ordered that plaintiff have an in
personam judgment against defendant in the amount of $5,000,
and an in rem judgment on the attached tractor-trailer which was
to be sold with proceeds being applied against the $5,000 in per-
sonam judgment. The judgment was filed 24 August 1976.

On 30 September 1976, defendant, pursuant to G.S. 1A-1,
Rule 60, moved to set aside the default judgment on three dif-
ferent grounds: first, while admitting that he was served with
summons and complaint (by certified mail) on 28 June 1976, de-
fendant asserted that he was never served with an affidavit in at-
tachment, that he did not have legal counsel in North Carolina on
10 August 1976 when the entry of default was made, and that
plaintiff did not file a proper motion or affidavit moving for entry
of a default judgment as required by Rule 55(b)(1); second, on the
grounds of surprise, inadvertence and excusable negligence in
that he had no notice of the attachment and levy on his tractor-
trailer in North Carolina; and third, on the ground that there was
a controversy as to the amount he was indebted to plaintiff.

Defendant also asked that he be allowed to post a $5,000
bond in order to secure a release of his personal property that
was being held pursuant to the attachment. On 5 October 1976
defendant posted a $5,000 bond, and an order was entered for the
release of the attached property.

On 8 December 1976, Judge Phillips entered an order grant-
ing defendant’s motion to set aside the default judgment and
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made the four following “findings of fact” to which plaintiff ex-
cepted:

That under and by virtue of the laws and statutes of the
State of North Carolina, a default judgment cannot be
entered against a nonresident defendant unless and until said
nonresident defendant was actually served with summons
with copy of complaint attached, within the boundarles of the
State of North Carolina;

EXCEPTION No. 1.

That, further, a judgment of default cannot be entered
against a nonresident defendant without providing the de-
fendant an opportunity to appear, by forwarding said defend-
ant a copy of the trial calendar at least three days prior to a
term of civil court in which the defendant’s case has been
calendared;

EXCEPTION No. 2.

That in the civil action at hand, entry of default against
this nonresident defendant was improper under the laws and
statutes of the State of North Carolina and should be set
aside;

ExceprTION No. 3.

That the default judgment entered on the 18th day of
August, 1976 and filed in this civil action is also improper
against this nonresident defendant and must be set aside.

EXCEPTION NO. 4.

Plaintiff appealed.

Thomas M. Shuford, Jr., for plaintiff appellant.
M. Clark Parker for defendant appellee.

BRITT, Judge.

Although Judge Phillips classified the four statements to
which plaintiff takes exception as findings of fact, they are in fact
conclusions of law and for purposes of appellate review will be
treated as such. “A conclusion or inference of law by the lower
court is reviewable, even though the lower court denominates it a
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finding of fact.” 1 Strong’s N.C. Index, Appeal and Error § 57.3, p.
345. See Roberts v. Coca-Cola Bottling Company, 256 N.C. 434,
124 S.E. 2d 105 (1962).

[1] Plaintiff contends first that the trial court erred in con-
cluding as a matter of law that a default judgment cannot be
entered against a nonresident defendant unless said nonresident
defendant is actually served with summons with a copy of the
complaint attached within the boundaries of North Carolina. We
find merit in this contention.

G.S. 1A-1, Rule 4(j)9b clearly authorizes service of process
by registered or certified mail on any party to an action com-
menced in a court of this State having jurisdiction of the subject
matter and grounds for personal jurisdiction as provided in G.S.
1-75.4, where the party to be served cannot after due diligence be
served within, and is not an inhabitant of, this state.

This being an action in contract for $5,000, the district court
had jurisdiction of the subject matter. G.S. 7TA-240, 243. The next
question is, did said court have grounds for personal jurisdiction
as provided in G.S. 1-75.4? We answer in the affirmative.

G.S. 1-75.4(5) provides that a court of this state having
jurisdiction of the subject matter has jurisdiction over a person
served pursuant to Rule 4(j) in any action which:

a. Arises out of a promise, made anywhere to the plaintiff or
to some third party for the plaintiff’s benefit, by the
defendant to perform services within this State or to pay
for services to be performed in this State by the plaintiff;
or

b. Arises out of services actually performed for the plaintiff
by the defendant within this State, or services actually
performed for the defendant by the plaintiff within this
State if such performance within this State was author-
ized or ratified by the defendant; or

c. Arises out of a promise, made anywhere to the plaintiff or
to some third party for the plaintiff’s benefit, by the
defendant to deliver or receive within this State, or to
ship from this State goods, documents of title, or other
things of value; or . .
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The record and the facts found by Judge Bulwinkle establish
that plaintiff fully complied with Rule 4(j}9)b with respect to the
alternate method of service of process by certified mail, and that
the court had personal jurisdiction over defendant under the
provisions of G.S. 1-75.4(5). We hold that the District Court of Lin-
coln County had personal jurisdiction over defendant. Interna-
tional Shoe Co. v. Washington, 326 U.S. 310, 90 L.Ed. 95, 66 S.Ct.
154 (1945); Chadbourn, Inc. v. Katz, 285 N.C. 700, 208 S.E. 2d 676
(1974).

[2] Next, plaintiff contends that the trial court erred by con-
cluding as a matter of law that a default judgment could not be
entered against a nonresident defendant without providing the
defendant an opportunity to appear by forwarding said defendant
a copy of the trial calendar at least three days prior to the term
of civil court in which defendant’s case has been calendared. We
find merit in this contention.

A review of the Rules of Civil Procedure, the General Rules
of Practice for the Superior and District Courts, and the North
Carolina case law does not reveal any basis for Judge Phillips’
conclusion of law to which plaintiff’s Exception No. 2 relates. G.S.
1A-1, Rule 55(b)(2), requires that a defendant who has appeared in
the action be served with written notice of the application for a
default judgment at least three days prior to the hearing on the
application. However, this provision is inapplicable in the present
case since the defendant did not make an appearance in the action
prior to the entry of default by the clerk on 10 August 1976 or
the default judgment on 18 August 1976.

[3] Plaintiff contends next that Judge Phillips erred by setting
aside the entry of default against the nonresident defendant. We
agree with this contention.

Under Rule 55(a), entry of default by the clerk is proper
“[wlhen a party against whom a judgment for affirmative relief is
sought has failed to plead or is otherwise subject to default judg-
ment as provided by these rules or by statute and that fact is
made to appear by affidavit or otherwise.” In the present case,
plaintiff filed two affidavits on 10 August 1976 showing that serv-
ice was had on defendant by certified mail on 28 June 1976 pur-
suant to Rule 4(j)(9)b, that defendant had failed to respond within
the required time, and that defendant was neither an incompetent
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nor an infant. Based on this information, the clerk made an entry
of default on 10 August 1976. This entry of default by the clerk
must stand until properly set aside.

Rule 55(d) governs the setting aside of an entry of default
and provides:

(d) Setting aside default. — For good cause shown the court
may set aside an entry of defauit, and, if a judgment by
default has been entered, the judge may set it aside in ac-
cordance with Rule 60(b).

In the present case, the defendant properly made and filed a mo-
tion to set aside the default judgment in accordance with Rules
60(b), 7(b) and 5(a), (d), (e), but he failed to make or file a motion to
set aside the entry of default as required by Rules 55(d), 5(a), (d),
(e}, and 7(b).

Rule 5 sets forth the requirements for service and filing of
pleadings and motions. Rule 7(b)X1) provides that “[a]n application
to the court for an order shall be by motion which, unless made
during a hearing or trial or at a session at which a cause is on the
calendar for that session, shall be made in writing, shall state the
grounds therefor, and shall set forth the relief or order sought.
. . .7 (Emphasis ours.)

In his “motion” filed 30 September 1976, defendant sets forth
four motions. In the first one he asks that the default judgment
dated 18 August 1976 be set aside and states several reasons
therefor. In his second and third motions he asks that the default
judgment be set aside on the grounds (1) of surprise, inadvertence
and excusable negligence, and (2) that there is a controversy as to
whether defendant is indebted to plaintiff in any amount. In the
fourth motion he asks for the release of his property upon the
posting of bond. At no place in his “motion” does defendant ask
that the entry of default be set aside.

We hold that Judge Phillips erred in finding and concluding
that the entry of default was improper and should be set aside.

{4] Plaintiff contends next that the trial court erred in setting
aside the default judgment of 18 August 1976. We find no merit
in this contention.
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Judge Phillips’ ruling setting aside the default judgment was
proper because the plaintiff failed to comply with the proof of
jurisdictional grounds requirement of G.S. 1-75.11 before Judge
Bulwinkle granted the default judgment.

G.S. 1-75.11 provides:

Judgment against nonappearing defendant, proof of
jurisdiction. — Where a defendant fails to appear in the ac-
tion within apt time the court shall, before entering a judg-
ment against such defendant, require proof of service of the
summons in the manner required by § 1-75.10 and, in addi-
tion, shall require further proof as follows:

(1) Where Personal Jurisdiction Is Claimed Over the
Defendant. — Where a personal claim is made
against the defendant, the court shall require proof
by affidavit or other evidence, to be made and filed,
of the existence of any fact not shown by verified
complaint which is needed to establish grounds for
personal jurisdiction over the defendant. The court
may require such additional proof as the interests of
justice require. (Emphasis added.)

(2) Where Jurisdiction Is in Rem or Quasi In Rem —
Where no personal claim is made against the defend-
ant, the court shall require such proofs, by affidavit
or otherwise, as are necessary to show that the
court’s jurisdiction has been invoked over the status,
property or thing which is the subject of the action.
The court may require such additional proof as the in-
terests of justice require.

In the case at hand, plaintiff fulfilled all the requirements for
entry of default by the clerk, and for default judgment under
Rule 55, but he failed to meet the proof of jurisdictional grounds
requirement of G.S. 1-75.11. G.S. 1-756.11 basically requires two
things before a default judgment can be entered against a non-
appearing defendant who was served by certified mail. First,
there must be proof of service of summons in the manner re-
quired by G.S. 1-75.10(4). Plaintiff’s affidavits of 10 August 1976
fulfilled this requirement. Second, “[w]here a personal claim is
made against the defendant, the court shall require proof by af
fidavit or other evidence, to be made and filed, of the existence of
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any fact not shown by verified complaint which is needed to
establish grounds for personal jurisdiction over the defendant.”
(Emphasis added.) Plaintiff failed to make and file any affidavit or
other evidence which showed the necessary grounds for personal
jurisdiction under G.S. 1-75.4 not shown in plaintiff’s verified com-
plaint. We hold that Judge Phillips properly set aside the default
judgment. Hill ». Hill, 11 N.C. App. 1, 180 S.E. 2d 424, cert.
denied 279 N.C. 348, 182 S.E. 2d 580 (1971).

Finally, plaintiff contends that the trial court erred in signing
the order setting aside the entry of default and the default judg-
ment. For the reasons stated above, we conclude that the court
did err in setting aside the entry of default, but it did not err in
setting aside the default judgment.

The provisions of the order appealed from to which plaintiff’s
Exceptions 1, 2 and 3 relate, and the provision setting aside the
entry of default, are vacated; the remaining provisions of the
order are affirmed and this cause is remanded to the district
court for further proceedings.

Reversed in part, affirmed in part, and cause remanded.

Judges PARKER and VAUGHN concur.

STATE OF NORTH CAROLINA v. LAWRENCE RAYE BYRD

No. 77105C604
(Filed 17 January 1978)

Criminal Law §§ 75.12, 177.2— in-custody statements barred under Miranda deci-
sion—use for impeachment—absence of determination of voluntariness— re-
mand for hearing

In this incest prosecution in which inculpatory statements made by de-
fendant during custodial interrogation were excluded by the trial court as
substantive evidence on the ground that the illiterate defendant did not have
the mental capacity to understand his right to counsel, the trial court erred in
admitting the inculpatory statements on rebuttal for the purpose of im-
peaching defendant without first finding that the statements were made volun-
tarily and understandingly, and the case is remanded to the superior court for
a hearing to determine whether the statements were so made. If the presiding
judge determines that the statements were not made voluntarily and
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understandingly, he should enter an order setting aside defendant’s conviction
and granting him a new trial.

APPEAL by defendant from Clark, Judge. Judgments entered
28 March 1977 in Superior Court, WAKE County. Heard in the
Court of Appeals 29 November 1977.

Defendant pled not guilty to two charges of incest with his
stepdaughter, age 19, on 29 December and 30 December 1976.

The stepdaughter testified that on 29 December 1976 she
took her mother to the hospital, that after she went to bed that
night defendant came to her bedroom and had sexual intercourse
with her. On the following night defendant again came to her
bedroom and had sexual intercourse with her. Defendant had
been having sexual intercourse with her intermittently for seven
or eight years. She did not tell her mother, an invalid, because
she was afraid that her mother would try to protect her and
defendant, who on occasions had beaten them, would hurt her
mother. On 31 December 1976 she told her boyfriend because she
was upset and could not take it. On the following day she went to
the hospital and told her mother, and then talked to Deputies
Lockamy and Lanier.

Defendant was called by phone and came to the Sheriff’s of-
fice. The deputies talked to him. The trial court ordered a woir
dire to determine the admissibility of defendant’s statement.

In the woir dire hearing Deputies Lockamy and Lanier
testified that defendant was told he was suspected of having sex-
ual intercourse with his stepdaughter; his Miranda rights were
read to him; when they learned that defendant could not read or
write (other than to sign his name) the rights were explained to
him and he said that he understood; defendant signed a written
waiver form after it was fully explained to him. Defendant
testified in the hearing that he was told to sign a paper and he
did so, that Deputy Lockamy began yelling at him like a maniac,
pounding the table and hollering that defendant attacked her;
that he had a headache and was nervous; and that he never got
out of the first grade and quit school at age 14.

The trial court found that defendant was subjected to a
custodial interrogation that defendant had been fully advised of
his Miranda rights, but that defendant was “not then of such men-
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tal capacity to fully understand that he did then have the right
and privilege to request the assistance of an attorney, if desired .
. . ." The defendant’s statement was found inadmissible.

Defendant testified at trial, denying that he ever had sexual
intercourse with his stepdaughter; that he loved her and his wife
and had never beaten her. He was cross-examined about
statements he made to Deputy Lockamy but denied making any
statement implying guilt.

On rebuttal, Deputy Lockamy testified, over defendant’s ob-
jection, that when he asked defendant if he had sexual relations
with his stepdaughter on 29 December 1976, defendant replied, “I
guess there is no . . . reason. . . . I do a lot of things I know is
wrong. . . . I reckon I will lose everything.” Defendant was asked
why he did it and replied, “I don’t know.” He asked defendant
several times if he had sexual intercourse with his stepdaughter,
and defendant said he didn’t remember it and “I guess there is no

. . reason.”

Defendant was convicted of both charges, and appeals from
judgment imposing prison terms.

Attorney General Edmisten by Associate Attorney Donald
W. Grimes for the State.

Thomas L. Barringer for defendant appellant.

CLARK, Judge.

The first issue raised by this appeal is whether the trial
court erred in admitting on rebuttal for the purpose of impeach-
ment inculpatory statements made by defendant to the in-
vestigating officer during custodial interrogation but denied by
defendant at trial.

For the first time since Miranda [Miranda v. Arizona, 384
U.S. 436, 86 S.Ct. 1602, 16 L.Ed. 2d 694 (1966)] laid down definitive
rules to prevent police abuse in custodial interrogations, the
United States Supreme Court, in Harris v. New York, 401 U.S.
222, 91 S.Ct. 643, 28 L.Ed. 2d 1 (1971), contracted rather than ex-
panded the exclusionary rule by its holding that in-custody
statements made voluntarily and understandingly, even though
excluded by Miranda from the prosecution’s case in chief as
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substantive evidence, may be used to impeach a testifying defend-
ant’s credibility.

The court rejected the idea that this expansion would en-
courage impermissible police conduct for that “sufficient deter-
rence flows when the evidence in question is made unavailable to
the prosecution in its case in chief.” However, to be admissible as
impeachment evidence, it is clear that the confession must satisfy
the legal standards of trustworthiness—that it was voluntarily
and understandingly made though Miranda-barred. And see
Oregon v. Hass, 420 U.S. 714, 95 S.Ct. 1215, 43 L.Ed. 2d 570 (1975).

In State v. Bryant, 280 N.C. 551, 187 S.E. 2d 111 (1972),
where the State in its case in chief did not attempt to offer the
defendant’s custodial confession, but after defendant on cross-
examination denied he told law officers that he used a knife and
choked the rape victim, the State offered in rebuttal the
testimony of an interrogating officer that defendant told him he
used a switchblade knife and choked her. Defendant’s admission
was Miranda-barred because he admittedly had not waived his
right to counsel. The trial court instructed the jury that the
evidence was admitted for purpose of impeachment only, but
made no finding that the admission was voluntarily and
understandingly made. In finding no error the Supreme Court
overruled State v. Catrett, 276 N.C. 86, 171 S.E. 2d 398 (1970),
which held a Miranda-barred confession not admissible for any
purpose, because it was based on an interpretation of the Miranda
decision, but that interpretation was rejected by the United
States Supreme Court in Harris v. New York, supra.

State v. Bryant, supra, did not discuss the absence of any
finding by the trial court that defendant’s admission met the legal
standards of trustworthiness, but it does not appear that defend-
ant requested a voir dire or offered evidence contradicting volun-
tariness. Though Bryant and Oregon v. Hass, supra, are authority
for the proposition that where there is no evidence of involun-
tariness or coercion the trial court is not required to find that the
Miranda-barred admission was voluntary, it is the better practice
for the trial judge to chart the admissibility of a Miranda-barred
admission by finding, either after woir dire during the State’s
case in chief or upon defendant’s objection during rebuttal,
whether the statement was voluntarily and understandingly
made. And if found to have been voluntarily made, the trial
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judge should find that he was so satisfied by the preponderance
of the evidence in order to meet the standard of proof required
by the prosecution in Lego v. Twomey, 404 U.8S. 477, 92 S.Ct. 619,
30 L.Ed. 2d 618 (1972).

In the case before us we do not find State v. Bryant, supra,
to support the admissibility of defendant’s Miranda-barred admis-
sion made to the interrogating officer. In the case sub judice the
trial court found that the illiterate defendant did not have the
mental capacity to understand his right to counsel. This showing
of illiteracy and finding of mental incapacity to understand his
right to counsel casts some doubt not only upon his capacity to
understand any of the Miranda rules but also upon the volun-
tariness of his admission in light of defendant’s testimony that
the interrogating officers shouted at him and beat on the table.
Under these circumstances, with the burden on the State to
satisfy the trial judge of voluntariness by the preponderance of
the evidence, we find that the trial judge erred in admitting
defendant’s admission for impeachment in the absence of a finding
of voluntariness. See State v. Langley, 25 N.C. App. 298, 212 S.E.
2d 687 (1975), where the circumstances surrounding the custodial
interrogation are somewhat similar to those in the case before us,
but the trial judge in Langley did not instruct the jury that the
rebuttal testimony was admitted for purpose of impeachment
only. The trial court in the case sub judice properly instructed
the jury that defendant’s statement was not substantive evidence
but for impeachment.

Nor do the circumstances in the case before us justify a find-
ing of harmless error. In Milton v. Wainwright, 407 U.S. 871, 92
S.Ct. 2174, 33 L.Ed. 2d 1 (1972), there was a ruling of harmless
error, but there was “overwhelming evidence of guilt,” including
three properly admitted pre-indictment confessions that revealed
essentially the same information as his statement to the under-
cover officer. In the case sub judice there were no other properly
admitted confessions and the evidence of defendant’s guilt cannot
be classed as overwhelming. We find prejudicial error requiring
remand to the trial court for determination of whether the state-
ment made by the defendant during custodial interrogation was
voluntarily and understandingly made. However, we do not find it
necessary to order a new trial because the question of volun-
tariness may be determined by the trial court and there was no
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other harmful error. Where there is prejudicial error in the trial
court involving an issue or matter not fully passed on and deter-
mined by the court, this Court has remanded the action to the
trial court for appropriate proceedings to determine the issue or
matter without ordering a new trial. See State v. Roberts, 18
N.C. App. 388, 197 S.E. 2d 54 (1973), remanded for determination
of whether defendant was denied a speedy trial; State v. Martin,
18 N.C. App. 398, 197 S.E. 2d 58 (1973), remanded for determina-
tion of whether there was a plea bargain; State v. Moses, 25 N.C.
App. 41, 212 S.E. 2d 226 (1975), and State v. Ingram, 20 N.C. App.
35, 200 S.E. 2d 417 (1973), remanded in both cases for determina-
tion of whether identification at trial was of independent origin
and untainted by illegal pretrial identification procedure.

We have carefully examined the defendant’s three other
assignments of error and find that they involve matters which
rest largely within the broad discretion of the trial judge, and we
find no abuse of discretion and no showing of harmful prejudice.

Therefore, this cause is remanded to the Superior Court of
Wake County where a judge presiding over a criminal session will
conduct a hearing, after due notice and with defendant and his
counsel present, to determine whether the statement allegedly
made by the defendant to Deputy Sheriff R. D. Lockamy, a rebut-
tal witness for the State, during custodial interrogation was made
voluntarily and understandingly. If the presiding judge deter-
mines that the statement was not voluntarily and understanding-
ly made, he will make his findings of fact and conclusions and
enter an order vacating the judgment appealed from, setting
aside the verdict, and granting defendant a new trial. If the
presiding judge determines by the preponderance of the evidence
that the statement of the defendant was made voluntarily and
understandingly, he will make his findings of fact and conclusions,
and order commitment to issue in accordance with the judgment
appealed from and entered on 28 March 1977.

No error in the trial except on the issue of whether defend-
ant’s custodial statement was voluntary.

Remanded with instructions.

Chief Judge BROCK and Judge HEDRICK concur.
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STATE OF NORTH CAROLINA v. WALTER LEE ROY JONES

No. 77205C398
(Filed 17 January 1978)

1. Homicide § 21.7— spanking baby—second degree murder— sufficiency of
evidence
Evidence was sufficient to support a verdict finding defendant guilty of
second degree murder where it tended to show that the twenty month old
infant victim was alive and well before being left alone with defendant, the
husband of the child’s mother; three and a half hours later the child was dead;
during that entire time the child and defendant were alone together; the
child’s death resulted from a trauma sufficiently severe to tear his liver almost
in two; defendant required the baby to stand at attention for a protracted
period; and defendant admitted that he spanked the baby and hit the baby
hard.

2. Homicide § 14.1— attack on infant with hands—malice implied

The malice required for second degree murder may be implied from
evidence that the victim's death resulted from an attack by hands alone,
without use of other weapons, when the attack was made by a mature man
upon a defenseless infant.

APPEAL by defendant from Gawvin, Judge. Judgment entered
24 February 1977 in Superior Court, STANLY County. Heard in
the Court of Appeals 29 September 1977.

Defendant was tried on his plea of not guilty to an indictment
charging him with the first degree murder of Michael Leak, the
twenty-month old son of defendant’s wife. The child was born ap-
proximately one year prior to the marriage of defendant and
Vivian Leak Jones, the child’s mother.

The State presented evidence to show: On 16 January 1977
Henrietta Williams and Floyd Ingram visited in the home of
defendant and his wife, arriving sometime between 6:00 and 7:00
p.m. About 7:00 p.m. Vivian Leak Jones purchased a half-pint of
vodka for defendant. About 8:30 p.m. Miss Williams and Mrs.
Jones left the house. When they left, Michael appeared to be
healthy and uninjured. Ingram noticed that Michael was
somewhat irritable, and he observed defendant spanking the child
on the leg with a plastic comb. Defendant told Michael to be quiet
and then made him stand at attention. Ingram left the house at
approximately 9:30 p.m. When he left, Michael was still standing
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at attention and had been standing at attention approximately
five to fifteen minutes. The child was uninjured when Ingram left.

Mrs. Jones returned to the house alone at approximately 1:00
a.m. to find defendant and Michael lying on the same bed. Defend-
ant was asleep, and after being awakened, he and Mrs. Jones
drank two beers each as they talked and watched television.
After drinking the beers, defendant went into the bathroom, and
Mrs. Jones walked over to the bed where Michael was lying to
check on him. She then discovered that Michael was not
breathing. Mrs. Jones did not move the child; she only felt to see
if he was breathing. She called to defendant, and he returned im-
mediately to the bedroom to check on Michael. Defendant lifted
the child, looked in his eyes, and touched his chest area. Mrs.
Jones observed no injuries on Michael, but there was some blood
on his diaper.

Leaving the dead child in the house, both defendant and Mrs,
Jones went to a neighbor’s house to call the police. When Henry
Griffin, a police officer, arrived at the house at approximately 2:30
a.m., defendant appeared calm and unemotional, and he did not
appear to be under the influence of any intoxicating beverage.
The only light in the bedroom came from the television, which
was still on. Michael's body was still on the bed. While Officer
Griffin examined the body, defendant sat and watched television.
The television was quite loud, and Officer Griffin's partner had to
ask defendant to lower the volume on the television so he could
obtain information from defendant. Officer Griffin observed that
Michael had a swollen and slightly seratched upper lip and a small
blood spot under each nostril. He also described a bloody spot or
streak on the bed “where it appeared the child had been drug
across the bed.”

The pathologist who performed an autopsy on 17 January
1977 testified that there were large, apparently diluted, blood
stains on the child’s diapers and caked blood over his buttocks
and between his legs and beneath his scrotum. There were smali
amounts of blood within the nostrils. There were both old and re-
cent abrasions and bruises on the child's body, these being on his
chest, abdomen, and right forearm. There was a recent abrasion
on his upper lip, a recent bruise on the left forehead, and a fresh
abrasion over the right buttock. Inside the child’s chest cavity
there was a large area of fresh hemorrhage beneath the surface



50 COURT OF APPEALS [356

State v. Jones

of the right diaphragm and in the base of the right lung. Within
his abdomen there was approximately 75 to 100 milliliters of fresh
blood and free lying blood clots, and a “very large V-shaped, ir-
regular laceration of the liver on its left side, aimost in the mid-
line that virtually, but not completely, bisected the liver, that is,
broke it in two.” Hemorrhage extended downward from the liver
into an area which showed a rupture of the urethra. There was a
small amount of bloody urine in the urinary bladder.

In the opinion of the pathologist, the child’s death was caused
by the blood and blood clots in the peritoneal cavity, secondary to
the rupture of the liver, which was in turn caused by some
trauma, and death “probably occurred somewhere within five
minutes after the trauma occurred.” Concerning the trauma, the
pathologist testified:

This type of trauma, in my opinion, was such that it created
an intense and rather sudden increase in the intra-abdominal
pressure, so that the pressure on the liver and the capsule
that surrounds the liver, couldn’t stand this pressure, and it
ruptured. I could say you could liken it to squeezing a balloon
to the point where it pops.

On cross-examination, the pathologist testified that the only re-
cent abrasions on the child’s body were the one on the lip and the
one on the right buttock; that the other abrasions “could have
happened days or weeks or months before;” that in his opinion
the trauma that resulted in rupturing the liver was inflicted to
the child’s abdomen; that he did not find any abrasions to the ab-
domen that he could say would be a causative factor of trauma;
and that it was extremely unlikely that any trauma inflicted to
the buttocks of the child could have caused a rupture of the
child’s liver.

Police Officer Bruce McSwain interviewed defendant on the
day following Michael Leak’s death. Officer McSwain took defend-
ant’s statment and reduced it to writing, and defendant signed
the written statement. The text of the statement, which was in-
troduced in evidence after a voir dire hearing was conducted to
determine its competency, is as follows:

About 10:00 P.M. on Saturday night, my wife, Vivian Marie
Jones, was at the Sportsman’s Club. I, Walter Lee Roy Jones,
spanked Michael Leak with a comb. He had been crying. I
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spanked the baby on the back. I don't know how many times
I hit the baby. I was pissed off at the baby for erying. I had
drunk some vodka. I started drinking about 7:30 P.M. I drunk
a half pint by 9:00 P.M. I was feeling bad. I had something on
my mind. I was supposed to go to Court on January the 17,
1977. I was trying to find out how I could raise the money.
The baby kept crying, and he got on my nerves. I kept telling
him to hush up. He kept crying. It looked like he would stop,
and then start back up. I was spanking the baby on the floor.
I had ahold of one of his hands and was spanking the baby on
the back. He hit his mouth on the side of the bed. After I
spanked the baby, I put it to bed, and it went to sleep. The
shirt the baby had on had blood on it. I took the shirt off and
put it in the laundry basket. I spanked the baby hard. I
would say that I spanked it bad. When I first grabbed the
baby, I grabbed it up by the collar. I told him I was going to
spank him. I, Walter Jones, yelled at him. I slapped him. I
started spanking him with the comb. Then I spanked him
with my hands. I told him to hush. He didn’t hush. I spanked
him some more with my hands. I hit him hard. I know I hit
him hard. He didn't want to stand up. I kept telling him to
stand up. He was a hard-headed child. Sometimes, I would
stand him up and make him stand there for thirty minutes
for punishment.

The defendant did not introduce evidence. The jury found
him guilty of second degree murder. From judgment on the ver-
dict, defendant appealed.

Attorney General Edmisten by Associate Attorney James L.
Stuart for the State.

Coble, Morton, Grigg & Odom by Ernest H. Morton, Jr., for
defendant appellant.

PARKER, Judge.

At the close of the evidence, the court granted defendant’s
motion to dismiss the charge of first degree murder but denied
his motion to dismiss as to all lesser included offenses. On this ap-
peal, the sole question presented for review concerns the court’s
denial of defendant’s motion to dismiss the charges of second
degree murder and voluntary manslaughter. Defendant concedes
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that the evidence was sufficient to carry the case to the jury on
the charge of involuntary manslaughter, but he contends it was
insufficient to support a verdict finding him guilty of second
degree murder or voluntary manslaughter. We find no error.

“A motion to nonsuit in a criminal case requires considera-
tion of the evidence in the light most favorable to the State, and
the State is entitled to every reasonable intendment and every
reasonable inference to be drawn therefrom. . . . If there is
substantial evidence — whether direct, circumstantial, or both —
to support a finding that the offense charged has been committed
and that defendant committed it, a case for the jury is made and
nonsuit should be denied.” State v. McKinney, 288 N.C. 113, 1117,
215 S.E. 2d 578, 581-82 (1975). Viewing the evidence in the present
case in the light most favorable to the State, we find it sufficient
to support findings both that the offense of second degree murder
was committed and that defendant committed it.

[1] There was evidence from which the jury could find that at
9:30 p.m. on 16 January 1977 Michael Leak, a twenty-month old
baby boy, was alive and well. Three and a half hours later he was
dead. During that entire time he and defendant were alone
together in the house. His death resulted from a trauma suf-
ficiently severe to tear his liver almost in two. At the beginning
of the three and a half hour period the baby, although well, bore
abrasions and bruises which furnish mute evidence that he had
previously been subjected to physical abuse by someone. At the
beginning of the three and a half hour period the defendant, a
grown man, was engaged in forcing the baby to stand at attention
for a protracted period. Defendant admitted that he later “spank-
ed the baby on the back,” that he didn't “know how many times
[he] hit the baby,” that he “was pissed off at the baby for crying,”
that the baby kept crying and he kept telling him to hush up, that
he “spanked the baby hard,” that he would say that he “spanked
it bad,” that he “started spanking him with the comb” and then
spanked him with his hands, that he “hit him hard,” that he knew
he “hit him hard.” Although defendant’s statement to the officer
was that after he spanked the baby, he put it to bed and it went
to sleep, the State was not bound by the exculpatory portion of
defendant’s confession, since there was other evidence tending to
throw a different light on the circumstances of the homicide.
State v. Bright, 237 N.C. 475, 75 S.E. 2d 407 (1953). The more rea-
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sonable inference which the jury could draw from all of the
evidence in this case is that the baby did not go to sleep but that
he died and that his death resulted immediately and proximately
from the hard blows inflicted on him by the defendant. That the
pathologist was unable to identify any particular recent bruise or
abrasion on the outside of the child’s body as having been caused
by the particular blow which ruptured his liver and resulted in
his death does not require an inference that defendant never
delivered such a blow. The more reasonable inference from all of
the evidence is that he did.

[2] *“A specific intent to kill, while a necessary constituent of the
elements of premeditation and deliberation in first degree
murder, is not an element of second degree murder or
manslaughter.” State v. Gordon, 241 N.C. 356, 358, 85 S.E. 2d 322,
324 (1955). “Murder in the second degree is the unlawful killing of
a human being with malice, but without premeditation and
deliberation.” State v. Foust, 2568 N.C. 453, 458, 128 S.E. 2d 889,
892 (1963). The malice required for second degree murder may be
implied from evidence that the victim’'s death resulted from an at-
tack by hands alone, without use of other weapon, when, as here,
the attack was made by a mature man upon a defenseless infant.
State v. Sallie, 13 N.C. App. 499, 186 S.E. 2d 667 (1972). We find
the evidence in the present case sufficient to sustain the jury's
verdict finding defendant guilty of second degree murder.

No error.

Chief Judge BROCK and Judge ARNOLD concur.

STATE OF NORTH CAROLINA v. OBIE CARRINGTON, JR.

No. 77158C575
(Filed 17 January 1978)

1. Criminal Law § 11— accessory after the fact— sufficiency of indictments
Indictments were sufficient to charge defendant with the crimes of being
an accessory after the fact to murder and armed robbery by an unknown black
male after the court struck references in the indictments to a named person
who had earlier been acquitted of the murder and robbery.
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2. Criminal Law § 11; Indictment and Warrant § 12.2— accessory after fact—in-
dictment— striking reference to named principal

The trial court did not err in striking any reference to “Arthur Parrish”

from indictments charging defendant with being an accessory after the fact to

murder and armed robbery by Arthur Parrish and another unknown black

male since the change in the indictments did not expand the charges against

defendant and did not constitute an amendment prohibited by G.S. 15A-923(e).

3. Indictment and Warrant § 12— meaning of “amendment”

As used in the statute prohibiting the amendment of an indictment, G.S.
15A-923(e), amendment means any change in the indictment which would
substantially alter the charge set forth in the indictment.

4. Criminal Law § 11— accessory after the fact— instructions— specific intent

The trial court in a prosecution for being an accessory after the fact to
murder and armed robbery did not err in failing to instruct on “specific intent”
to aid the principal.

APPEAL by defendant from Baley, Judge. Judgment entered
4 March 1977 in Superior Court, ORANGE County. Heard in the
Court of Appeals 16 November 1977.

In March 1975, defendant Carrington was indicted for the
murder and armed robbery of Otis Rigsbee, Jr. An alleged co-
defendant, Arthur Parrish, was tried in June 1976, for the murder
and armed robbery of Otis Rigsbee, Jr., and Parrish was acquit-
ted. On 2 August 1976, defendant Carrington was reindicted both
as a principal and as an accessory before the fact to Arthur Par-
rish, and “one other black male, name unknown,” in the murder
and robbery. Defendant was acquitted as a principal but a hung
jury caused the court to declare a mistrial on the charge of ac-
cessory before the fact.

On 20 September 1976, three days after the mistrial was
declared, defendant was indicted on new charges of accessory
after the fact to Arthur Parrish and an unknown black male in
the murder and armed robbery of Otis Rigsbee, Jr. Defendant
was also indicted for the felonious receipt of stolen property.

At defendant’s trial in February 1977, the State put on
evidence tending to show that defendant had been employed for
about two years at Rigsbee’s Liberty Market, the scene of the
alleged murder and robbery, in Durham. Mrs. Mary Rigsbee, the
wife of the deceased, Otis Jackson (Jack) Rigsbee, Jr., and Otis
Jackson Rigsbee both testified that it was normal procedure for
opening the business that one of the Rigsbees would unlock the
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padlock on the front door at approximately 5:00 a.m. and would
hook the lock on the inside of the door without locking it. Until
7:00 a.m. only one person would be in the market unless the other
Rigsbee arrived early. The back door to the market would never
be opened until after 7:00 a.m. at which time more than one
employee would be present.

On Monday, 17 February 1975, according to State’s witness,
Donna Garner, an employee of Liberty Market, Arthur Parrish,
who had been in the market on numerous occasions, came in and
talked briefly with the defendant. On the morning of 18 February
1975, Otis Jackson Rigsbee was in Florida, and Jack Rigsbee was
to open the market. According to the testimony of his wife, he
left home at about 4:30 a.m. Arthur Holland, a deliveryman,
stated that he normally arrived at Liberty Market a few minutes
before 6:00 a.m. when the store normally opened. On Tuesday, 18
February 1975, Holland and William Young, another deliveryman,
waited for a while at the front of the store, but had to leave
without completing their deliveries. Neither man saw any activity
in the store. A little before 7:00 a.m., Ernest Lee Tilley, an
employee at Liberty Market, arrived and found the store un-
opened. Tilley was summoned by defendant to come across the
street to a cafe for breakfast.

After breakfast Tilley and defendant went back to the
market where Tilley noticed that the front door had been un-
locked and the padlock moved to the inside. Getting no response
at the front door, Tilley went behind the market, saw Jack
Rigsbee’s car, and found the backdoor unlocked. Tilley let defend-
ant in the front door, and they both looked for Rigsbee. When
they could not find him, defendant called the police. While defend-
ant was phoning the police, Tilley let a meat deliveryman into the
store, and they found the body of Rigsbee in the meat cooler.

Albert Dorsett-Williams testified for the State that twice on
18 February 1975, defendant had come into Soundhaus, a retail
stereo store, and on the second occasion had purchased $625
worth of component stereo equipment. Defendant paid for the
equipment with a stack of small bills and signed a receipt as
James Johnson. Glenda Clements, who was living with the defend-
ant on 18 February 1975, testified that on the Sunday before 18
February 1975, defendant told her that he was going to visit his
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mother on the 18th and that he would leave home about 5:00 a.m.
She also testified that in December 1976, defendant told her that
on 18 February 1975 he had picked up Arthur Parrish, had taken
him to the market and then home again. She stated that defend-
ant further told her that a third person had hidden upstairs at
the Liberty Market on Monday, 17 February, and “that was the
way they entered the Market, or he, or whoever.”

Dr. June Gunter, an expert in pathology, testified that he
had conducted an autopsy on Jack Rigsbee and that either of two
chest wounds or a neck wound would have caused death.

A Durham police officer, Edward Sarvis, testified that on 20
February, he requested that the defendant come to the station
house after Rigsbee’'s funeral. At that time defendant admitted
“ripping off” a few dollars from the market and consented to take
police officers to his home to get the money. There police officers
discovered $960. After defendant and the police officers had
returned to the police station, defendant made and signed a state-
ment which was allowed into evidence.

The defendant was acquitted of the crime of accessory before
the fact of the crimes of murder and robbery with a dangerous
weapon. He was found guilty as accessory after the fact of the
crimes of murder and robbery with a dangerous weapon, and guil-
ty of feloniously receiving stolen property. Defendant appeals.

Attorney General Edmisten, by Associate Attorney Thomas
F. Moffitt and Assistant Attorney General Sandra M. King, for
the State.

James V. Rowan and Anthony J. Bocchino for defendant ap-
pellant.

ARNOLD, Judge.
I

Defendant moved to dismiss the indictments charging him
with being an accessory after the fact to Arthur Parrish who had
earlier been acquitted. The trial court denied the motion, but it
excised mention of Parrish from the indictments which also
charged defendant with being an accessory after the fact to an
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unknown black male. Defendant now argues that the action of the
trial court denied him his due process rights under both the
United States and North Carolina Constitutions. We cannot agree.

[1] The United States Supreme Court has held that an indict-
ment is sufficient if it, “first, contains the elements of the offense
charged and fairly informs a defendant of the charge against
which he must defend, and, second, enables him to plead an ae-
quittal or conviction in bar of future prosecutions for the same of-
fense.” Hamling v. United States, 418 U.S. 87, 117, 41 L.Ed. 2d
590, 620, 94 S.Ct. 2887, 2907 (1974). In applying these two tests to
the indictments we find that the trial court did not err in denying
defendant’s motion to dismiss. Portions of the original indictment
charging defendant with being an accessory after the fact of first
degree murder demonstrate the clarity of the charge against
defendant and allow defendant to plead any conviction in bar of
future prosecutions:

“THE JURORS FOR THE STATE UPON THEIR OATH PRESENT
that on or about the 19th day of February, 1976, in Durham
County Obie Carrington, Jr. unlawfully and wilfully did
feloniously give aid and assistance to (Arthur Junior Parrish
and) one (other) black male, name unknown, who had unlaw-
fully, wilfully and feloniously killed and murdered Otis Jack-
son Rigsbee, Jr., during an Armed Robbery of the said Otis
Jackson Rigsbee, Jr., at Rigsbee’s Liberty Market, 349 West
Main St., Durham, N. C. on the 18th day of February, 1975.
At the time of the giving of aid and assistance, the defend-
ant knew that (Arthur Junior Parrish and) the aforesaid
(other) black male, name unknown, had committed the felony
of Murder, by killing Otis Jackson Rigsbee, Jr., while robbing
him with dangerous weapons.”

The indietment charging defendant with being an accessory after
the fact of armed robbery is equally clear.

[2] Defendant argues further that the trial court erred in strik-
ing reference to Arthur Parrish. Defendant submits that, under
United States v. Dawson, 516 F. 2d 796 (9th Cir.), cert. denied sub
nom Dawson v. United States, 423 U.S. 855, 46 L.Ed. 2d 80, 96
S.Ct. 104 (1975), the focal point in questioning the permissibility of
a change made in the indictment appears to be whether the
change involves a broadening or a narrowing of the charge.
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However, defendant incorrectly argues that the omission of any
reference to Arthur Parrish expands the charge. The State was
still required to prove all the elements of accessory after the fact;
given the rather elusive evidence available concerning the
unknown black male, the State’s task was considerably greater
when it was required to show that defendant aided and assisted
that unknown man.

[8] This court is cognizant of G.S. 15A-923(e), which states that
no bill of indictment may be amended. Nothing in that statute or
in North Carolina case law defines the term “amendment.” Since
we must interpret statutes in a manner which would avoid il-
logical consequences, see, e.g. Helms v. Powell, 32 N.C. App. 266,
231 S.E. 2d 912 (1977), we define “amendment” to be any change
in the indictment which would substantially alter the charge set
forth in the indictment. No such change was made in the present
case.

IL.

An assignment of error closely related to the previous one is
the alleged error of the trial court in admitting evidence concern-
ing Arthur Parrish, in referring to Arthur Parrish during jury in-
structions, and in instructing the jury that the defendant had
been indicted and charged with aiding, counselling and procuring
Parrish and another to kill and rob Jackson Rigsbee, Jr. Evidence
about Arthur Parrish was an inevitable part of the trial, and we
can find no error in its admission. In its instructions to the jury,
the trial court, by necessity, referred to Arthur Parrish.

In reviewing the jury instructions we find error only in the
court’s reference to defendant’s indictment as an accessory before
the fact. This error, however, was not prejudicial to defendant in-
asmuch as he was acquitted of the charges relating to accessory
before the fact. Furthermore, in the court's instructions, the jury
was repeatedly charged that in order to find defendant guilty of
accessory after the fact of murder and of robbery it had to find
beyond a reasonable doubt that an unknown black male commit-
ted these crimes. Viewing the instructions as a whole they con-
tain no error prejudicial to defendant.

I1I.

[4] The final assignment of error which we consider is defend-
ant’s argument that the trial court erred when, in responding to
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the jury’s request, it reinstructed the jury concerning the charges
of accessory after the fact of murder and armed robbery. While
the trial court restated the law very briefly, we can find, in con-
struing the full context of the charge, State v. Sanders, 288 N.C.
285, 218 S.E. 2d 352 (1975), cert. dented sub nom Sanders v. North
Carolina, 423 U.S. 1091, 47 L.Ed. 2d 102, 96 S.Ct. 886 (1976), no er-
ror prejudicial to defendant. Defendant’s argument that the court
erred in failing to instruct on “specific intent” to aid the principal
is not supported by North Carolina law. See G.S. 14-7 and cases
annotated thereunder.

We have reviewed defendant’s other contentions but find in
them

No error.

Judges MORRIS and HEDRICK concur.

DIAN B. DIGSBY anp JAMES W. DIGSBY v. JOHN WAYNE GREGORY

No. 7626DC955
(Filed 17 January 1978)

1. Automobiles § 89.1— automobile parked on road—last clear chance— suffi-
ciency of evidence

In an action to recover for personal injuries and property damage sus-
tained by plaintiffs when defendant collided with the rear of their automobile,
the trial court did not err in submitting an issue of last clear chance, since the
evidence that defendant was traveling 30 to 35 mph when plaintiffs’ parked car
first came into view about a block away was sufficient to permit the jury to
find that defendant should have discovered plaintiffs’ perilous position in time
to avoid the accident.

2. Trial § 52— damages— setting aside verdict— discretionary matter
The trial court’s decision to set aside the jury’s verdict as to the damage

issues was a discretionary matter, and in the absence of evidence of abuse of
that discretion, the decision is not subjeet to appellate review.

3. Appeal and Error § 62.2— damage issues— partial new trial improper

In an action to recover for personal injuries and property damage sus-
tained in an automobile accident, the trial judge should have granted defend-
ant’s motion to set aside the entire verdict rather than just that portion
related to damages and to order a new trial on all issues, since the issues of
negligence, contributory negligence, last clear chance, and damages were so in-
extricably interwoven that a new trial on all issues was necessary.
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APPEAL by defendant from Stukes, Judge. Order entered 1
July 1976 in District Court, MECKLENBURG County. Heard in the
Court of Appeals 26 September 1977.

This is an action to recover for personal injuries and proper-
ty damage sustained in an automobile collision which occurred 9
August 1973 on Meisenheimer Road in Mecklenburg County. At
the point of the accident Meisenheimer Road is a narrow rural
road paved with asphalt, the pavement being so narrow that two
cars cannot pass each other unless one of them moves partly onto
the shoulder. The pleadings raised issues of negligence, con-
tributory negligence, and last clear chance.

Plaintiff’s evidence in substance showed the following: Short-
ly prior to the accident the plaintiff, Dian B. Digsby, drove a car
owned by her husband, the plaintiff James W. Digsby, to the loca-
tion where the collision occurred. Mr. Digsby had preceded her
there in another car, which he had parked partially on and par-
tially off the road at a point “about a block” beyond the crest of a
hill. Mrs. Digsby pulled up directly behind him and stopped “pret-
ty close up to the back” of his car, with the right wheels of her
car on the shoulder and the left wheels on the pavement. She
kept the motor running but put the transmission in park. Mr.
Digsby walked to the driver's side of the car and stood on the
pavement talking to Mrs. Digsby, who remained seated in the car.
After they had thus talked for about five minutes, a car driven by
defendant approached from the rear, traveling about 30 to 35
miles an hour. When Mr. Digsby saw defendant’s car approaching,
he got out of the road by walking around the front of the car in
which his wife was seated and going to the passenger’s side near
the ditch. He saw defendant’s car “for about a block” before the
accident occurred, and it appeared the defendant “was letting off
on the speed a little bit before the accident.” The car driven by
defendant struck the rear of the car in which Mrs. Digsby was
seated, damaging the rear of that car and injuring Mrs. Digsby.
Mr. Digsby testified that in his opinion the fair market value of
his car immediately before the collision was $2000.00 and im-
mediately after was $1200.00. Mrs. Digsby and a chiropractor who
first treated her in July 1975 testified concerning her injuries.

Defendant testified:

I saw Mrs. Digsby go over the hill and pulled out behind
her and started down the hill. She had already gotten to the
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bottom of the hill before I got down there; and at the bottom
of the hill, there was some sand. It had rained maybe two
days or the day before, and the sand was right there in the
flat. The car was sitting at that time. I started slowing up;
and as I got a little closer to the car, I started slowing up
more because I saw them just sitting there. When I realized
that they were not moving, I hit my brakes; but at that time
I was over the sand, and I slid into her car. I would estimate
ten to twelve car lengths from the point of impact to the top
of the hill.

* * *

. .. I did not see Mr. Digsby prior to the accident.

The jury answered issues of negligence, contributory
negligence, and last clear chance in the affirmative and awarded
plaintiff Dian B. Digsbhy $66.50 for her personal injuries and plain-
tiff James W. Digsby $350.00 for damage to his automobile. The
plaintiff moved to set aside the verdict as to the damage issues
on the grounds that the jury’s verdiet on those issues was con-
trary to the weight of the evidence. The defendant moved for
judgment in accord with the verdict or, in the alternative, to set
aside the entire verdict as to all issues. The court granted plain-
tiffs’ motion and denied defendant’s.

From order setting aside the jury's verdict on the issues as
to damages and granting a partial new trial confined to those
issues, defendant appealed.

Rodney Dean and C. Byron Holden for defendant appellant.

No counsel contra.

PARKER, Judge.

Although not a final judgment, the court’s order is appealable
because it grants a new trial as to damages. G.S. 1-277(a); G.S.
TA-27(d).

Defendant appellant first contends that the court erred in
failing to instruct the jury that the plaintiffs were guilty of con-
tributory negligence as a matter of law in that their own evidence
establishes that they violated the provisions of G.S. 20-161(a) and
{(b). The error, if any, was-harmless, since the jury answered the
issue of contributory negligence in defendant’s favor. “Appellant
may not complain of alleged error in respect to an issue answered
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in his favor.” 1 Strong, N.C. Index 3d, Appeal and Error, § 53, p.
329.

[1] Defendant next contends that the court erred in submitting
an issue of last clear chance. “The doctrine [of last clear chance]
applies if and when it is made to appear that the defendant
discovered, or by the exercise of reasonable care should have
discovered, the perilous position of the party injured or killed and
could have avoided the injury, but failed to do so.” Earle v.
Wyrick, 286 N.C. 175, 178, 209 S.E. 2d 469, 470 (1974). While the
evidence in the present case is susceptible to varying interpreta-
tions, we find it sufficient, when viewed in the light most
favorable to the plaintiffs, to permit the jury to find that defend-
ant should have discovered plaintiffs’ perilous position in time to
avoid the accident. See Annot., 34 A.L.R. 3d 570 (1970). Traveling
at a speed of 30 to 35 miles per hour, a driver exercising due care
should be able to avoid striking a parked car which comes into
view a block away. It is not true, as defendant contends, that the
evidence shows that the plaintiff, Mrs. Digsby, could have
escaped at any time, almost up to the moment of impact, from the
perilous position in which her own negligence had placed her. Her
car was parked “pretty close up to the back” of her husband’s,
and although her motor was running, her transmission was in
park, and the jury could reasonably find that it would have re-
quired more time than was available to her after defendant’s car
came into view in which to move her vehicle to a place of safety.
We find no error in the submission of the issue of last clear
chance.

[2] Defendant next contends that the court erred in refusing to
accept the verdict and in failing to sign the judgment in accord
with the verdict which was tendered by the defendant. Plaintiffs’
motion to set aside the verdict on the damage issues on the
grounds that the jury’s verdict on those issues was contrary to
the weight of the evidence was addressed to the sound discretion
of the trial court, 7 Strong, N.C. Index 2d, Trial, § 52, and it is
well settled in this jurisdiction “that the action of the trial judge
in setting aside a verdict in his discretion is not subject to review
on appeal in the absence of an abuse of discretion.” Goldston v.
Chambers, 272 N.C. 53, 59, 157 S.E. 2d 676, 680 (1967). The record
discloses no abuse of discretion, and therefore the portion of the
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trial court’s order setting aside the jury’s verdict as to the
damage issues is not subject to appellate review.

[3] When the trial judge set the verdict aside he limited the new
trial to the issues of damages, and we agree with defendant’s con-
tention that the new trial should also include the issues relating
to liability. Although the trial judge has the discretionary authori-
ty to order a partial new trial, he should do so only if the issue to
be tried is distinct and separable from the other issues. The
possibility of an error on one issue affecting the entire verdict is
particularly acute “ ‘where the error in the verdict relates to the
amount of damages assessed and it appears that this error was
not the result of any ruling by or charge from the trial judge, but
was committed solely by the jury itself after retiring to consider
its verdict.” " Robertson v. Stanley, 285 N.C. 561, 569, 206 S.E. 2d
190, 195 (1974), quoting 58 Am. Jur. 2d, New Trial, § 25 (1971).

In the present case, the trial judge apparently concluded that
the jury had improperly determined the amount of damages. The
evidence, however, presented extremely close questions for the
jury to determine, not only on the issues as to the amount of
damages, but also on the issues as to liability. Under all of the
evidence in this case, we conclude that the issues of negligence,
contributory negligence, last clear chance, and damages “are so
inextricably interwoven that a new trial on all issues is
necessary.” Robertson v. Stanley, supra, 285 N.C. at 569, 206 S.E.
2d at 196. We hold that the trial judge should have granted de-
fendant’s motion to set aside the entire verdict and to order a
new trial on all issues. The order appealed from is modified ac-
cordingly, and a new trial is ordered on all issues.

New trial.

Chief Judge BROCK and Judge ARNOLD concur.



64 COURT OF APPEALS [35

State v. Holley

STATE OF NORTH CAROLINA v. ERNEST LEE HOLLEY

No. 771SC345
(Filed 17 January 1978)

1. Assault and Battery § 14.4— felonious assault—intent to kill—inference from
the evidence
In a prosecution for assault with a deadly weapon with intent to kill in-
flicting serious injuries, the jury could find that defendant intended to kill the
victim from evidence that defendant deliberately shot the victim at close range
with a twelve-gauge shotgun.

2. Larceny § 7.3— allegation of special and general ownership— proof of special
ownership only
In a prosecution upon an indictment charging larceny, after breaking into
and entering the dwelling of Lillie Mae Beasley, of a shotgun “the personal
property of Johnny K. Leary and in the possession of Lillie Mae Beasley,”
there was no fatal variance between indictment and proof where the State’s
evidence showed only the special property interest of Lillie Mae Beasley in the
shotgun in that she had lawful custody and possession of the gun to furnish
her protection, since the State’s allegation and proof as to the special owner-
ship interest was sufficient and the additional allegation in the indictment as
to the general ownership by Johnny K. Leary may be treated as surplusage.

APPEAL by defendant from Walker (Ralph), Judge.
Judgments entered 8 December 1976 in Superior Court, CHOWAN
County. Heard in the Court of Appeals 22 September 1977.

In Case No. T6CR1879 defendant was charged by indictment
with (1) feloniously breaking and entering the dwelling of Lillie
Mae Beasley, and (2) the felonious larceny therefrom after such
breaking and entering of “an Ivor Johnson, Single Barrell (sic), 12
Gauge Shot Gun the personal property of Johnny K. Leary and in
the possession of Lillie Mae Beasley.”

In Case No. T6CR1854 defendant was charge