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MAZDA MOTORS OF AMERICA, INC. v. SOUTHWESTERN MOTORS, INC,,
pBiA MAZDA OF RALEIGH

No. 7710SC299
(Filed 18 April 1978)

1. Constitutional Law § 23; Contracts § 6— right to contract— statutory restrie-
tions
The right to make contracts is subject to the power of the General
Assembly to impose restrictions for the benefit of the general public in areas
of public interest and to prevent business practices deemed harmful.

2. Constitutional Law §§ 14, 25.1; Contracts § 17.2— termination of automobile
dealership franchise—notice to Commissioner of Motor Vehicles~— constitu-
tionality

The statute requiring a filing of notice with the Commissioner of Motor
Vehicles prior to the termination of an automobile dealership franchise agree-
ment, G.S. 20-305(6), does not impair the obligation of contracts in violation of
Art. I, § 10, Cl. 1 of the U. S. Constitution or amount to a taking without com-
pensation; rather, the statute constitutes a reasonable exercise of the police
power by the State in futherance of the public welfare.

3. Statutes § 8.1— notice of termination of automobile dealership fran-
chise — retroactive application
The statute requiring the filing of notice prior to termination of
automobile dealership franchise agreements, G.S. 20-305(6), is not made un-
constitutional by retroactive application to contracts existing before the
statute became effective.

4. Constitutional Law § 33— automobile dealership franchise—notice of termina-
tion—no ex post facto law
Although criminal sanctions are provided for violations of G.S. 20-305(6),
application of the statute to existing contracts does not constitute an ex post
facto law prohibited by Art. I, § 10, Cl. 1 of the U. S. Constitution since that

1
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10.

clause applies only in cases in which a crime is created or punishment for a
criminal act is increased after the fact and does not speak to the effect of
statutes passed after the fact when employed in civil cases.

. Contracts §§ 6, 17.2— automobile dealership franchise —failure to give notice of

termination —attempted termination void

An agreement to terminate an automobile dealership franchise contract
was contrary to public policy, illegal and void ab initio where the notice re-
quired by G.S. 20-305(6) was not given to the Commissioner of Motor Vehicles
prior to termination of the contract. Similarly, plaintiff distributor’s notice to
defendant dealer by letter of the termination of the franchise was also void
where it did not comply with the notice requirements of G.S. 20-305(6).

. Contracts § 17.2— termination of automobile dealership franchise —contract

provisions contrary to statute

An automobile dealership franchise agreement did not terminate pursuant
to provisions of the agreement calling for its automatic termination on a cer-
tain date where the notice of termination required by G.S. 20-305(6) was not
given to the Commissioner of Motor Vehicles, since the statute expressly pro-
vides that its terms will predominate over contrary contractual agreements,
and the statute cannot be nullified by contract.

. Contracts § 6— contract provisions against public policy —severability of valid

provisions

Where certain provisions of a contract are against public policy and will
not be enforced, their invalidity will not invalidate the remaining valid provi-
sions of the contract if the valid provisions are severable and may be enforced
independently of the illegal provisions.

. Contracts §§ 6, 17.2; Injunctions § 8 —attempted termination of automobile

dealership franchise —failure to give notice

The trial court erred in failing to rule as a matter of law that attempts by
plaintiff distributor to terminate an automobile dealership franchise agreement
without giving the notice required by G.S. 20-305(6) were void as against
public policy and in enjoining defendant from representing itself as an
automobile dealer and from continuing to refuse to allow plaintiff to conduct
an inventory of its parts, accessories and equipment.

. Uniform Commercial Code § 75— perfection of security interest—fil-

ing —relevancy only to third-party claims

The perfection of a security interest pursuant to G.S. 25-9-302 and G.S.
25-9-401(1)(c) by filing a financing statement with the Secretary of State is rele-
vant only to third-party priority claims and not to disputes between the
secured party and the debtor.

Uniform Commercial Code § 73— security interest —giving of value

There was sufficient evidence to support a finding that a bank had given
value for its security interest in defendant’s inventory where the security
agreement between defendant and the bank showed that the inventory was to
serve as additional collateral for a $110,000 bank loan. G.S. 25-9-204(1); G.S.
25-1-201(37).
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11. Accounts § 2— account stated
An account is an account stated when a balance is struck and agreed upon
as correct, and the agreement may be either an express agreement or an
agreement implied by failure to object within a reasonable time after the other
party has calculated the balance and submitted a statement of the account.
12. Accounts § 2—account stated— letter not stating specific amount owed

A letter from plaintiff to defendant stating that parts and tools from
another dealer had been placed in defendant’s inventory and that the in-
debtedness for these parts and tools would be transferred to defendant’s ac-
count could not be the basis for a finding that defendant was liable to plaintiff
for a certain sum upon an account stated where the letter stated no specific
balance or amount owed by defendant.

APPEAL by defendant, Southwestern Motors, Inec., d/b/fa Maz-
da of Raleigh, from Bailey, Judge. Judgment entered 24
November 1976 in Superior Court, WAKE County. Heard in the
Court of Appeals 2 February 1978.

This is an action for breach of contract. It arose from a
dispute involving the termination of an automobile dealership
franchise agreement.

During the Fall of 1971 the plaintiff appellee’s predecessor in
interest, Mazda Motors of Florida, Inc., granted the defendant ap-
pellant a franchise to open a dealership in Raleigh, North Carolina
for the sale of Mazda automobiles. The defendant appellant,
 Southwestern Motors, Inc., d/b/a Mazda of Raleigh, began its ac-
tivities as an authorized Mazda dealer early in January of 1972.
At some point in 1973, defendant and Mazda Motors of Florida,
Inc., plaintiff's predecessor in interest, entered into a written con-
tract titled “Mazda Direct Dealer Agreement” which was dated 1
January 1973. This agreement incorporated by reference the
“Mazda Direct Dealer Agreement Terms and Provisions” dated 1
May 1971. The plaintiff, Mazda Motors of America, Inc., assumed
all rights and obligations of Mazda Motors of Florida, Inc. on 1
May 1971 by virtue of a corporate merger of the two effective on
that date.

In May 1974 the plaintiff requested the defendant enter into
an agreement with the plaintiff mutually terminating any and all
agreements the parties had at anytime entered. The defendant
refused.

By letter dated 3 June 1974, the defendant was notified that
any and all agreements with the plaintiff for the conduct of a
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Mazda dealership were terminated effective 18 June 1974. Notice
of the contents of this letter was sent to the Commissioner of
Motor Vehicles by a representative of the plaintiff in a letter
dated 7 June 1974.

The defendant and the plaintiff executed a document on 10
July 1974 declaring that, effective 31 August 1974, they mutually
terminated all agreements at anytime entered into between them
including the Mazda Direct Dealer Agreement dated 1 January
1973. Notice of this document was sent to the Commissioner of
Motor Vehicles on 14 October 1974.

The defendant continued its operations as a Mazda dealer
after 31 August 1974 and refused to let representatives of the
plaintiff enter its premises to take an inventory of parts. The
plaintiff filed this action in the Superior Court of Wake County
alleging the defendant had breached the terms of the Mazda
Direct Dealer Agreement and of the 1971 Mazda Direct Dealer
Agreement Terms and Provisions. The plaintiff prayed that the
defendant be permanently enjoined from representing itself as a
Mazda dealer in any manner and from preventing the plaintiff
from taking an inventory of parts, accessories, special tools and
equipment, and authorized signs. The plaintiff also sought a tem-
porary restraining order and preliminary injunction to the same
effect pending a final determination on the merits. The plaintiff
sought leave to amend its complaint to plead damages after hav-
ing completed its inventory.

The plaintiff’s motion for a temporary restraining order was
granted, and its motion for a preliminary injunction was later
heard and granted. The trial court preliminarily enjoined the
defendant from representing itself as a Mazda dealer and from
continuing to refuse to allow the plaintiff to conduct an inventory.
After obtaining extensions of time in which to answer, the de-
fendant answered the plaintiff’s complaint and counterclaimed
against the plaintiff for compensatory and punitive damages. The
plaintiff replied to the counterlcaim, and the case came on for
trial before the court without a jury on 15 November 1976. At
this time the trial court allowed the plaintiff's motion to amend
its complaint to allege specific damages. In its final judgment
entered on 24 November 1976, the trial court, inter alia, made
permanent the injunctive relief previously granted the plaintiff
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against the defendant. The final judgment also determined all re-
maining questions as to the rights and duties of the parties raised
by the pleadings. From this judgment the defendant appealed.

Other relevant facts are hereinafter set forth.

Poyner, Geraghty, Hartsfield & Townsend by John J.
Geraghty, David W. Long and Cecil W. Harrison, Jr., for plaintiff
appellee.

Newsom, Graham, Strayhorn, Hedrick, Murray, Bryson &
Kennon by Josiah S. Murray III, and Lewis A. Cheek, for the
defendant appellant.

MITCHELL, Judge.

The defendant first assigns as error the failure of the trial
court to rule that, as a matter of law, the franchise agreement
between the parties was wrongfully terminated, canceled or not
renewed. For reasons which will be discussed hereinafter, we find
this assignment to be meritorious and hold that the trial court
committed error in failing to so rule.

By the enactment of Article 12 of Chapter 20 of the General
Statutes, the Motor Vehicle Dealers and Manufacturers Licensing
Law, the General Assembly sought to regulate and license motor
vehicle manufacturers, distributors, dealers and salesmen in the
conduet of their business in North Carolina. We are here con-
cerned with G.S. 20-305(6) which became effective upon ratifica-
tion on 16 March 1973. By enactment of that section, the General
Assembly declared:

It shall be unlawful for any manufacturer, factory branch,
distributor, or distributor branch, or any field represen-
tative, officer, agent, or any representative whatsoever of
any of them:

(6) Notwithstanding the terms of any franchise agreement to
terminate, cancel, or refuse to renew the franchise of any
dealer, without good cause, and unless (i} the dealer and the
Commissioner have received written notice of the
franchisor’s intentions at least 60 days prior to the effective
date of such termination, cancellation, or the expiration date
of the franchise, setting forth the specific grounds for such
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action . . . except in the event of fraud, insolvency, closed
doors, or failure to function in the ordinary course of busi-
ness, 15 days’ notice shall suffice; provided that in any case
where a petition is made to the Commissioner for a determi-
nation as to good cause for the termination, cancellation, or
nonrenewal of a franchise, the franchise in question shall con-
tinue in effect pending the Commissioner’s Decision. . . .

The trial court found and concluded that the franchise agree-
ment between the parties to this action was terminated both by
its own terms calling for its expiration on 31 December 1973 and
by the “mutual agreement” effective on 10 July 1974. In arriving
at these findings and conclusions, the trial court found the re-
quirements of G.S. 20-305(6) to be unconstitutional as impairing
the obligations of contracts. We hold these findings and conclu-
sions by the trial court to be erroneous. We further hold that G.S.
20-305(6) is not a state “law impairing the obligations of
contracts” in the constitutional sense.

The authority of the courts of this State to declare an act of
the General Assembly unconstitutional was established in Bayard
v. Singleton, 1 N.C. 5 (1787). In that case the courts of North
Carolina adopted the doctrine of judicial review, which was
recognized sixteen years later by the Supreme Court of the
United States in Marbury v. Madison, 5 U.S. 137, 2 L.Ed. 60
(1803).

In order to determine the rights and the liabilities or duties
of the parties, our courts must often determine which of two con-
flicting rules of law is superior. Should there be a conflict be-
tween a statute and the Constitution, courts must determine the
rights and the liabilities or duties of the parties before them in
accordance with the Constitution, as it is the superior rule of law
in such situations. In these situations, however, courts will not an-
ticipate other questions of constitutional law not necessary to the
determination of issues presented by the litigation before them.
Nicholson v. Education Assistance Authority, 275 N.C. 439, 168
S.E. 2d 401 (1969). With these rules for our guidance, we under-
take an analysis of the constitutional issue here presented.

[11 The Constitution of the United States specifically forbids any
state law impairing the obligations of contracts. U.S. Const. art. I,
§ 10, cl. 1. It has long been recognized, however, that the “con-
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tracts clause” grants a qualified and not an absolute right. Clear-
ly, the right to make contracts is subject to the power of the
General Assembly to impose restrictions for the benefit of the
general public in areas of public interest and to prevent business
practices deemed harmful. Morris v. Holshouser, 220 N.C. 293, 17
S.E. 2d 115 (1941).

The General Assembly, within Article 12 of Chapter 20 (G.S.
20-285), made specific legislative findings of fact as follows:

The General Assembly finds and declares that the distribu-
tion of motor vehicles in the State of North Carolina vitally
affects the general economy of the State and the public in-
terest and public welfare, and in the exercise of its police
power, it is necessary to regulate and license motor vehicle
manufacturers, distributors, dealers, salesmen, and their
representatives doing business in North Carolina, in order to
prevent frauds, impositions and other abuses upon its
citizens.

By these legislative findings of fact, the General Assembly
specifically based its action on the police power and declared the
requirements of the statute here in question to promote the vital
interests of the public and the public welfare. The initial respon-
sibility for determining the public welfare unquestionably rests
with the legislature, and its findings with reference thereto are
entitled to great weight. Additionally, the presumption is that the
judgment of the General Assembly is correct and constitutional,
and a statute will not be declared unconstitutional unless this con-
clusion is so clear that no reasonable doubt can arise. Mitchell v.
Financing Authority, 273 N.C. 137, 159 S.E. 2d 745 (1968).

It has been recognized for at least two decades that
automobile franchises are in reality unilateral contracts, as the
terms are dictated by the manufacturers and distributors with
the avowed purpose of protecting themselves to the utmost and
granting as little protection as possible to the dealer. Buggs v
Ford Motor Co., 113 F. 2d 618 (7th Cir. 1940), cert. denied, 311
U.S. 688, 85 L.Ed. 444, 61 S.Ct. 65 (1940); Annot., 7 A.L.R. 3d 1173
(1966). The disparity of bargaining power between a manufacturer
or distributor on the one hand and a local dealer on the other has
caused automobile franchise agreements to be referred to as “con-
tracts of adhesion.” Local dealers entering into automobile fran-
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chise arrangements were so systematically denied redress in
cases of arbitrary termination or nonrenewal, that the franchise
agreements were sometimes referred to as an “economic death
sentence.” Kessler, Automobile Dealer Franchises: Vertical In-
tegration by Contract, 66 Yale L.J. 1135, 1156 (1957). It would be
safe to say that there was near unanimity in the view that, due to
the tremendous disparity in the bargaining powers of the parties,
automobile franchise agreements uniformly worked to the detri-
ment of the local dealers and, thereby, the general public. See
Kessler, Automobile Dealer Franchises: Vertical Integration by
Contract, 66 Yale L.J. 1135 (1957); Brown and Conwill,
Automobile-Dealer Legislation, 57 Columbia L. Rev. 217 (1957);
Weiss, The Automobile Dealer Franchise Act of 1956—An
Evaluation, 48 Cornell L.Q. 711 (1963).

Agreement that automobile franchise contracts had been
used to the public detriment was not limited to legal scholars. As
early as 1939, the Federal Trade Commission had indicated its
feeling that these franchises were being used to the detriment of
smaller economic entities. 1939 FTC Rep. 139-46. In 1956 these
concerns were reiterated by the United States Senate. S. Rep.
No. 3791, 84th Cong., 2d Sess. 34 (1956); See, e.g., Kessler,
Automobile Dealer Franchises: Vertical Integration by Contract,
66 Yale L.J. 1135, 1139-40 (1957).

The intricacies of the economic and legal problems raised by
the national trends in automobile franchising agreements led
courts quickly to recognize that they, unlike commissions and
legislative bodies, were unable to weigh the various subtle and
conflicting factors involved. As was expressly stated by the court
in Bushwick-Decatur Motors, Inc. v. Ford Motor Co., 116 F. 2d
675, 677 (2d Cir. 1940):

To attempt to redress this balance by judicial action without
legislative authority appears to us a doubtful policy. We have
not proper facilities to weigh economic factors, nor have we
before us a showing of the supposed needs which may lead
the manufacturers to require these seemingly harsh
bargains.

Faced with this background, the General Assembly determin-
ed that Article 12 of Chapter 20 of the General Statutes, seeking
to regulate such automobile franchises and the parties thereto,
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was vital to the general economy of the State and to the public
welfare. G.S. 20-285. Acting pursuant to its police powers, the
General Assembly passed Article 12 in 1955. After almost two
decades of additional experience with the economic and social fac-
tors involved in automobile franchises, the General Assembly
amended Article 12 to include G.S. 20-305(6).

During the New Deal era, the Supreme Court of the United
States, speaking through Chief Justice Hughes, emphasized that
the states had clear authority under their police powers to
regulate contract rights in the interest of insuring the public’s
economic well-being. Home Building & Loarn Association v.
Blaisdell, 290 U.S. 398, 78 L.Ed. 413, 54 S.Ct. 231 (1934). Judicial
serutiny of economic legislation has been consistently relaxed
since that time, as reflected in the more recent cases concerning
the contract clause. City of El Paso v. Simmons, 379 U.S. 497, 13
L.Ed. 2d 446, 85 S.Ct. 577 (1965), reh. denied, 380 U.S. 926, 13
L.Ed. 2d 813, 85 S.Ct. 879 (1965); The Supreme Court, 1976 Term,
91 Harv. L. Rev. 1, 89 (1977).

During its 1976 Term, the Supreme Court of the United
States, by its decision in United States Trust Co. v. New Jersey,
431 U.S. 1, 52 L.Ed. 2d 92, 97 S.Ct. 1505, rek. dented, 431 U.S. 975,
53 L.Ed. 2d 1078, 97 S.Ct. 2942 (1977), “revived the all-but-
moribund contract clause” by striking down a state effort to
repeal retroactively a statutory bondholders’ convenant
precluding a public port authority from investing its revenues or
reserves in railway mass transit facilities. The Supreme Court,
1976 Term, 91 Harv. L. Rev. 1, 84 (1977). In United States Trust,
however, the Court specifically indicated that legislative modifica-
tion of private contracts should be viewed with the deference that
courts have accorded economic regulation since the 1930’s. The
majority, speaking through Justice Blackmun, explained the
heightened standard of serutiny of state regulation in that case
by referring to the greater “self-interest” involved on the part of
a state when it is a party to the contract to be altered. This fac-
tor of “self-interest” is absent in the present case, and United
States Trust provides us little assistance here.

[21 The more recent decisions involving contracts between
private parties tend to concentrate upon whether the state law in
question involves a disturbance of essential or core expectations
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arising from the particular type of contract. Those cases tend to
indicate that such expectations are not disturbed unless the
demoralizing effects of state legislation are so great as totally to
discourage the parties and others from entering such contracts
and to constitute, thereby, a taking. City of El Paso v. Simmons,
379 U.S. 497, 13 L.Ed. 2d 446, 85 S.Ct. 577 (1965), reh. denied, 380
U.S. 926, 13 L.Ed. 2d 813, 85 S.Ct. 879 (1965); Pittsburgh v. Alco
Parking Corp., 417 U.S. 369, 379, 41 L.Ed. 2d 132, 140, 94 S.Ct.
2291, 2297 (1974) (Powell, J., concurring); The Supreme Court,
1976 Term, 91 Harv. L. Rev. 1, 91 n. 59. Although it is true that
any alteration of a contract is, to some extent, an “interference”
with the contract, we find that G.S. 20-305(6) does not involve any
disturbance of essential or core expectations or amount to a tak-
ing without compensation. Rather, it constitutes a reasonable ex-
ercise of the police power by the State in furtherance of the
public welfare.

We find additional support for our conclusion of constitu-
tionality in cases dealing with similar federal and state acts. The
Federal Automobile Dealers’ Day in Court Act (15 U.S.C. §§
. 1221-1225) is somewhat analogous to Article 12 of Chapter 20 of
our General Statutes. It goes beyond the provisions of that arti-
cle, however, and provides the local dealer with an integrated
system of remedies against the larger economic entities involved
in franchise agreements. No court has declared the federal act un-
constitutional. Several courts have found it to support the public
welfare. Volkswagen Interamericana, S.A. v. Rohlsen, 360 F. 2d
437 (1st Cir. 1966), cert. dented, 385 U.S. 919, 17 L.Ed. 2d 143, 87
S.Ct. 230 (1966); Annot., 7 A.L.R. 3d 1173, 1178 (1966). Additional-
ly, at least one court has specifically held that act does not un-
constitutionally restrict the freedom of contract or take property
without due process of law. Blenke Brothers Co. v. Ford Motor
Company, 203 F. Supp. 670 (N.D. Ind. 1962).

The federal act specifically provides that it shall not in-
validate the provisions of any law of a state except in cases of
direct and irreconcilable conflict. 15 U.S.C. § 1225. In light of this
tacit approval by Congress, several states have adopted similar
statutes regulating automobile franchises. Annot., 7 A.L.R. 3d
1173, 1192 (1966). The courts which have considered these
statutes have generally found them constitutional. Ford Motor
Co. v. Pace, 206 Tenn. 559, 335 S.W. 2d 360, app. dismissed, 364
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U.S. 444, 5 L.Ed. 2d 192, 81 S.Ct. 235 (1960), reh. denied, 364 U.S.
939, 5 L.Ed. 2d 371, 81 S.Ct. 377 (1961); Loutsiana Motor Vehicle
Com. v. Wheeling Frenchman, 2385 La. 332, 103 So. 2d 464 (1958);
Kuhl Motor Co. v. Ford Motor Co., 270 Wis. 488, 71 N.W. 2d 420
(1955); Buggs v. Ford Motor Co., 113 F. 2d 618 (7th Cir. 1940), cert.
denied, 311 U.S. 688, 85 L.Ed. 444, 61 S.Ct. 65 (1940); E. L. Bowen
and Co. v. American Motors Sales Corp., 153 F. Supp. 42 (E.D. Va.
1957); Willys Motors v. Northwest Kaiser-Willys, 142 F. Supp.
469 (D.C. Minn. 1956).

For the reasons previously stated, we find the greater
weight of both reason and authority to give added emphasis in
this case to the presumption that the judgment of the General
Assembly is correct and constitutional. Certainly we cannot say,
as we must before declaring the statute unconstitutional, that it
so clearly violates the Constitution that no reasonable doubt can
arise. Mitchell v. Financing Authority, 273 N.C. 137, 159 S.E. 2d
745 (1968).

[3] The plaintiff contends that, even though the statute may be
a valid exercise of the police power by the General Assembly, its
application in the present case would be retroactive and un-
constitutional. In support of this contention, the plaintiff directs
our attention to the finding of the trial court that the Mazda
Direct Dealer Agreement was dated 1 January 1973. As G.S.
20-305(6) did not become effective until its ratification on 16
March 1973, plaintiff contends its application in the present case
would be unconstitutionally retroactive. We do not agree.

Although the written agreement did bear a date of 1 January
1973 and provide that it would be effective from that date
through 31 December 1973, the otherwise uncontested evidence of
the defendant indicates otherwise. Mr. Jack Carlisle, formerly a
principal in the defendant corporation, testified under oath that
the agreement was not signed on 1 January as indicated on its
face. His testimony was that the document was signed “some
months later” and probably not until December of 1973. During
oral arguments counsel quite forthrightly indicated to us that the
document was not signed on 1 January 1973, but they were
unable to recall the exact date on which it was in fact signed.
They did indicate, however, that their best recollection was that
it was signed after 16 March 1973.
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We do not find the date to be crucial in any event. Assuming
arguendo that the date of 1 January 1973 set forth on the face of
the dealer agreement is correct, we do not feel the application of
G.S. 20-305(6) to this contract would be unconstitutional despite
the fact that the statute became effective upon its ratification on
16 March 1973. The Supreme Court of the United States has held
that regulation of future action based upon rights previously ac-
quired by the person regulated is not prohibited by the Constitu-
tion of the United States. Fleming v. Rhodes, 331 U.S. 100, 107, 91
L.Ed. 1368, 1373, 67 S.Ct. 1140, 1144 (1947). In another opinion
that Court found it inconceivable that the exercise of the com-
merce power by federal authorities could be hampered or
restricted to any extent by contracts previously made between in-
dividuals or corporations. Louisville & Nashville R.R. v. Mottley,
219 U.S. 467, 482, 55 L.Ed. 297, 303, 31 S.Ct. 265, 270 (1911). We
conclude that the same holding should extend to actions by the
states under the police power.

It has long been recognized that existing state laws are to be
read into contracts in order to fix the obligations of the parties.
Additionally, the Supreme Court of the United States specifically
held in Home Building & Loan Association v. Blaisdell, 290 U.S.
398, 435, 78 L.Ed. 413, 427, 54 S.Ct. 231, 239 (1934):

Not only are existing laws read into contracts in order
to fix obligations as between the parties, but the reservation
of essential attributes of sovereign power is also read into
contracts as a postulate of the legal order. The policy of pro-
tecting contracts against impairment presupposes the
maintenance of a government by virtue of which contractual
relations are worthwhile,—a government which retains
adequate authority to secure the peace and good order of
society. This principle of harmonizing the constitutional pro-
hibition with the necessary residuum of state power has had
progressive recognition in the decisions of this Court.

This statement by Chief Justice Hughes in Blaisdell has in no
way been weakened by age. Judicial scrutiny of economic legisla-
tion dealing with contracts between private parties has been con-
sistently relaxed since that decision. The Supreme Court, 1976
Term, 91 Harv. L. Rev. 1, 89 (1977). We find that G.S. 20-305(6),

which requires a filing- of notice prior to termination of
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automobile franchise contracts, is not made unconstitutional by
retroactive application to existing contracts. See Willys Motors v.
Northwest Kaiser-Willys, 142 F. Supp. 469 (D.C. Minn. 1956). But
see, General Motors Corporation v. Blevins, 144 F. Supp. 381 (D.C.
Colo. 1956). Whether the statute is applied retroactively or pro-
spectively, the test of constitutionality remains whether the core
expectations of the contract have been disturbed, and here they
have not.

[4] We additionally find that, although Article 12 provides
criminal sanctions for violations of G.S. 20-305(6), its application
here does not constitute it an ex post facto law prohibited by the
Constitution of the United States. U.S. Const. art. I, § 10, cl. 1.
That clause applies only in cases in which a crime is created or
punishment for a eriminal act is increased after the fact and does
not speak to the effect of statutes passed after the fact when
employed in civil cases. See 3 Strong, N.C. Index 3d, Constitu-
tional Law, § 33, pp. 266-68.

For the reasons previously stated, we find that the General
Assembly reasonably concluded that G.S. 20-305(6) promotes the
public welfare in an area vitally affecting the general economy of
the State. We hold that statute to be constitutional. The trial
court’s findings and conclusions to the contrary were erroneous
and must be reversed.

[5]1 We turn now to the applicability vel non of the statute to the
contract presented by this case. The trial court concluded and
held that the 10 July 1974 agreement between the parties was a
voluntary mutual agreement to terminate their contractual rela-
tionship and that notice thereof was not required to be given to
the Commissioner of Motor Vehicles pursuant to G.S. 20-305(6).
The defendant assigns this as error.

The evidence that the plaintiff did not at anytime comply
with the notice requirements of the statute is uncontested. This
statute specifically commands that the Commissioner of Motor
Vehicles be given the required notice prior to termination or ex-
piration of an automobile dealership franchise. Failure to give the
required notice prior to termination or expiration is specifically
declared to be unlawful. The voluntariness of such agreements is
irrelevant. Apparently it was just such “voluntary agreements”,
which were in fact contracts of adhesion, that caused this State
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and others, as well as the federal government, to enact this and
similar regulatory statutes. As failure to give the required notice
to the Commissioner was unlawful, the “voluntary agreement”
without such notice was contrary to the statutory provisions and,
thereby, to public policy. It was therefore illegal and void ab
initio. 3 Strong, N.C. Index 3d, Contracts, § 6, pp. 374-5. Those
portions of the conclusions and order giving effect to the 10 July
1974 agreement were erroneous and must be reversed.

Similarly, the plaintiff’s notice to defendant by letter dated 3
June 1974 of the termination of the franchise effective 18 June
1974 did not comply with the notice requirements of the statute.
It was, therefore, unlawful and violative of public policy, and we
declare it void. See Cycles, Inc. v. Alexander, Comr. of Motor
Vekicles, 27 N.C. App. 382, 219 S.E. 2d 282 (1975).

[6] The defendant also assigns as error the ruling of the trial
court that the provisions of the direct dealer agreement calling
for automatic expiration of the franchise agreement on 31
December 1973 control, and the dealer agreement terminated on
that date without notice or action on the part of either party.
This assignment is also meritorious.

The statute expressly provides that its terms will
predominate over any contrary contractual agreements. We must
assume the General Assembly intended what it said in this clear
and unambiguous language. Davis v. Granite Corporation, 259
N.C. 672, 131 S.E. 2d 335 (1963). To hold otherwise would be to
allow the parties to do indirectly that which they cannot lawfully
do directly. This would merely encourage the drafting of con-
tracts aimed at frustrating the legislative purpose and lead to un-
just or absurd results which we cannot condone. Cycles, Inc. v.
Alexander, Comr. of Motor Vehicles, 27 N.C. App. 382, 219 S.E.
2d 282 (1975). See, King v. Baldwin, 276 N.C. 316, 172 S.E. 2d 12
(1970). As the State itself cannot contract away its police powers
or other powers reserved to it by the Constitution of the United
States, we see no reason to permit the parties to nullify by con-
tract the State’s exercise of those powers. See, The Supreme
Court, 1976 Term, 91 Harv. L. Rev. 1, 86 n. 25, and cases cited.
Those portions of the trial court’s conclusion and order holding
that the dealer agreement terminated on 31 December 1973 were
erroneous and must be reversed.
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The defendant contends that the temporary restraining
order, preliminary injunction and permanent injunction issued by
the trial ecourt and restraining and enjoining the defendant from
representing itself to the public as plaintiff’s dealer or using the
registered trademark “MAZDA” and from otherwise conducting its
business in a manner which implies or represents that the defend-
ant is a dealer, was erroneously entered. The defendant further
contends that the trial court should have ruled as a matter of law
that the franchise agreement was wrongfully terminated, can-
celed or not renewed by virtue of the plaintiff’s failure to comply
with the terms of G.S. 20-305(6).

[71 Where, as here, certain provisions of a contract are against
public policy and will not be enforced, their invalidity will not in-
validate the remaining valid provisions of the contract, if the
valid provisions are severable and may be enforced independently
of the illegal provision. 3 Strong, N.C. Index 3d, Contracts, § 6, p.
375 and cases cited. We find the remainder of this contract to be
easily severable and independently enforceable.

[8] The contract remains a logical whole with only the time for
its expiration to be deleted. The time and manner of termination
are specifically set by the terms of G.S. 20-305(6). In cases in
which proper notice is given the Commissioner and the dealer re-
quests a hearing, the statute specifically provides the franchise
shall continue in effect pending his decision. It was unnecessary
for the General Assembly to employ this language when referring
to situations in which no notice had been given, as the statute
specifically declares attempted termination, cancellation or even
expiration in such situations to be unlawful and, for reasons
previously discussed, void and ineffective. In such situations the
franchise continues in effect until the notice requirements of the
statute are properly followed. We hold that the trial court erred
in failing to rule as a matter of law that the attempts by the
plaintiff to terminate the franchise agreement were void as
against public policy. We additionally hold that the trial court
erred in granting the plaintiff injunctive relief and that the in-
junction must be dissolved.

Upon the call of this case for trial, the plaintiff tendered to
the trial court a motion to amend its complaint to allege, inter
alia, that First Citizens Bank and Trust Company {hereinafter
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“Bank”] had a security interest in all of the Mazda automobile
parts located in the inventory of the defendant and that, subject
to the security interest of the Bank, defendant was entitled to
recover $19,554.31 from the plaintiff. The trial court allowed the
motion. After hearing the evidence, the trial court, as a part of its
order, granted the relief sought by the amendment and held the
defendant, subject to the security interest of the Bank, to be en-
titled to such recovery.

[89] The defendant contends this part of the trial court’s order
was erroneously entered for two reasons. First, it contends there
was insufficient evidence to support a finding that the Bank had
given value for the security interest pursuant to G.S. 25-9-204(1)
and G.S. 25-1-201(37). Second, it contends there was insufficient
evidence to support a finding that public notice had been given by
the filing of a financing statement so as to perfect the security in-
terest pursuant to G.S. 25-9-302 and G.S. 25-9-401(1)(c).

The plaintiff concedes there was no evidence which would in-
dicate that a financing statement was filed with the Secretary of
State. It contends, however, that, whether the Bank’s security in-
terest was perfected is of no consequence with regard to the
Bank’s rights against the defendant. The plaintiff takes the posi-
tion that the requirement of perfection of such interests is rele-
vant only to third-party priority claims and not to disputes
between the secured party and the debtor. We find the plaintiff’s
contention correct. As stated in Spivack, Secured Transactions,
74-85 (3rd Ed. 1963):

Section 9-201, in substance, provides that the attachment of
the security interest is sufficient to create enforceable rights
in the secured party with respect to the collateral without
anything further being required. It is when the rights of
other creditors of the debtor are involved or when the col-
lateral has been transferred to or encumbered by other per-
sons that mere attachment of the security interest may not
be sufficient to protect the rights of the secured party. It is
for this reason that a distinction is made between the rights
of the secured party whose interest has attached and the
rights of the secured party whose interest is perfected.

[10] We find no merit in the defendant’s contention that there
was insufficient evidence to support a finding that it was given
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value by the Bank. Evidence of this prerequisite was introduced
in the form of the security agreement between the defendant and
the Bank. That security agreement provides:

1. SECURITY INTEREST. The collateral provided by this
Security Agreement is provided as additional collateral for
and in consideration for a loan by First-Citizens Bank and
Trust Company to University Garden Apartments, Inc.
(which is the sole shareholder of Southwestern Motors, Inc.)
in the amount of $110,000.00.

The quoted section of the security agreement was sufficient
evidence of the existence of a binding loan commitment con-
stituting value given by the Bank to support the ruling of the
trial court. See, Appeal of Copeland, 531 F. 2d 1195 (3d Cir. 1976);
White and Summers, Uniform Commercial Code, §§ 23-4, at 792-93
(1st ed. 1972) and cases cited. The defendant’s assignment of error
on this point is overruled.

[11] The trial court erred, however, in finding that the defend-
ant, through Sentry Mazda, a Mazda dealership in Greensboro,
North Carolina, owes the plaintiff on account $8,795.09. The plain-
tiff introduced into evidence a letter from one of its agents to the
defendant which was dated 15 August 1974. The letter purported
to inform the defendant that, due to termination of Sentry Mazda,
parts and tools had been taken to the defendant and partially in-
tegrated into its inventory. The letter stated that the plaintiff
would transfer the indebtedness for these parts and tools from
the account of Sentry Mazda to the account of the defendant. The
letter indicated that the plaintiff would eredit the Sentry Mazda
account and debit a like amount to the defendant’s account within
the month. The plaintiff also offered evidence that it had never
received any response to the letter of 15 August 1974. The plain-
tiff contends that the defendant was, therefore, liable to it upon
an account stated, and that the judgment of the trial court was
proper in this regard.

The defendant contends that it cannot be held liable upon the
theory of an account stated for a debt incurred by another. See
Annot. 6 A.L.R. 2d 113 (1949). Additionally, the defendant directs
our attention to a billing introduced into evidence by the plaintiff
which indicates that the indebtedness of $8,795.09 was carried on
the Sentry Mazda account billings as late as 30 June 1975.
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[11, 12] An account is an account stated when a balance is
struck and agreed upon as correct. The agreement may be either
an express agreement or an agreement implied by failure to ob-
jeet within a reasonable time after the other party has calculated
the balance and submitted a statement of the account. 1 Strong,
N.C. Index 3d, Accounts, § 2, p. 39. The creditor is only entitled to
judgment, however, in the amount stated. Here, the letter of 15
August 1974 stated no specific balance or amount whatsoever. In
fact, the exhibits introduced by the plaintiff, indicate that as late
as 30 November 1975 the amount claimed had not been debited to
the defendant’s account.

As the letter on which the plaintiff bases its theory of in-
debtedness by the defendant upon an account stated did not state
a specific amount to be added to the defendant’s account and in-
dicated only the manner in which some future balance of the ac-
count would be struck, the finding by the trial court that the
defendant owed the plaintiff $8,795.09 was erroneous and must be
reversed.

For the reasons previously set forth, the judgment appealed
from must be reversed in part, affirmed in part and the cause
remanded for proceedings consistent with this opinion.

Reversed in part, affirmed in part and remanded.

Judges MORRIS and CLARK concur.

OLD SOUTHERN LIFE INSURANCE CO. v. BANK OF NORTH CAROLINA,
N.A., anp ALL STATES LIFE INSURANCE COMPANY

No. 77265C292
(Filed 18 April 1978)

1. Uniform Commercial Code § 25— certificate of deposit— governed by Uniform
Commercial Code

A certificate of deposit which certified that “Allstate Life Ins. Co. or Com-

missioner of Ins. of Alabama as their interest may appear . ..” had deposited

with defendant’s Charlotte office $100,000 which specified that payment could

be obtained “upon surrender of [the] certificate properly endorsed twelve

months after date . . .” and which provided that the certificate was

automatically renewed for a like term and interest rate if not presented for
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payment within ten days after maturity was an instrument within the meaning
of G.S. 25-9-105(1)g) and was therefore governed by the Uniform Commerecial
Code.

2. Rules of Civil Procedure § 56.4; Uniform Commercial Code § 25— certificate of
deposit —assignment —no issue of fact raised —summary judgment proper

In an action to recover on a certificate of deposit issued by defendant to
“Allstate Life Ins. Co. or Commissioner of Ins. of Ala.” and allegedly assigned
to plaintiff, summary judgment was properly entered for plaintiff, since
evidence presented by plaintiff at the summary judgment hearing included its
unverified complaint alleging that on 11 Qctober 1975 All States assigned the
certificate to plaintiff and that it was the lawful owner and holder of the cer-
tificate; a copy of the certificate attached to the complaint indicating on its
face a valid assignment; and plaintiff’s interrogatory and deposition of defend-
ant, through one of its officers, in which defendant failed to offer any fact
which would place the validity of the assignment in issue and failed to deny
specifically the validity of the signature made in connection with the assign-
ment.

3. Corporations § 1.1; Rules of Civil Procedure § 56.4— one corporation as alter
ego of another —no issue of fact raised —summary judgment proper

In an action to recover on a certificate of deposit issued by defendant to
“Allstate Life Ins. Co. or Commissioner of Ins. of Ala.” and allegedly assigned
to plaintiff, there was no merit to defendant’s contention that its evidence
raised an issue of fact as to whether All States was operating as the alter ego
of Insurance Industries, Inc., a corporation which had borrowed $370,000 from
defendant, and as to whether defendant was entitled to setoff All States’
$100,000 certificate- of deposit against Insurance Industries’ $370,000 debt on
the ground the two corporations were in effect one entity, since (1) defendant
failed to show that All States was acting as the alter ego of Insurance In-
dustries at the time the $370,000 loan was made to Insurance Industries or at
the time the certificate of deposit was issued to All States or the Commis-
sioner of Insurance of Alabama, and evidence for both plaintiff and defendant
indicated that at the time of the $370,000 loan All States was not affiliated
with or exercising control over Insurance Industries and that the certificate of
deposit was issued to All States or the Commissioner of Insurance of Alabama
pursuant to a statutory requirement placed on All States by the State of
Alabama; (2) defendant failed to allege sufficient facts even to raise an in-
ference of illegality or fraud on the part of All States or Insurance Industries
in obtaining the $370,000 loan or the certificate of deposit; and (8) since the
evidence presented by defendant was insufficient to raise the alter ego ques-
tion, no mutuality of debts could be established between All States and de-
fendant and the setoff against All States on Insurance Industries’ debt was
improper; moreover, defendant’s argument that mutuality of debts was not re-
quired because of the fact that Insurance Industries and All States were insol-
vent was also without merit.

4. Rules of Civil Procedure § 56.4— certificate of deposit as security for loan—no
issue of fact raised —summary judgment proper

In an action to recover on a certificate of deposit issued by defendant to
“Allstate Life Ins. Co. or Commissioner of Ins. of Ala.” and allegedly assigned
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to plaintiff, there was no merit to defendant’s contention that its evidence
raised a question of fact as to whether the deposit by All States was security
for a loan made by defendant to Insurance Industries, Ine., since the note in
question did not list the certificate of deposit as security; plaintiff’s evidence
showed that the certificate was to fulfill an Alabama statutory posting require-
ment; and defendant’s affidavit that All States’ certificate of deposit was
security for Insurance Industries’ loan was incompetent, as it added to or
varied the terms of the promissory note and certificate of deposit.

APPEAL by defendant bank from Snepp, Judge. Judgment
entered 17 December 1976. Heard in the Court of Appeals 2
February 1978.

On 20 January 1976, plaintiff, an Alabama Life Insurance
Company, filed a complaint against defendant bank (hereinafter
referred to as defendant) and All States Life Insurance Company
(All States). In its claim against defendant, plaintiff alleges that it
is an assignee of a $100,000 certificate of deposit (CD) issued by
defendant to “Allstate Life Ins. Co. or Commissioner of Ins. of
Ala.” and that defendant has refused to honor its demand for pay-
ment. The assignment found on the back of the CD provides:

Pay to the order of OLD SOUTHERN LIFE INSURANCE COM-
PANY, INC.

ALL STATES LIFE INSURANCE COMPANY

Allstate Life Ins. Co.

By: Edwin K. Livingston (signature)
Attorney for ALL STATES Life Insurance Company

Plaintiff contends that under the terms of the assigned CD de-
fendant is indebted to it in the amount of $117,000.

In its claim against All States, plaintiff alleges that the CD
was issued to All States on or about 19 January 1972; that plain-
tiff instituted two civil actions against All States in Alabama
which were settled in a stipulated consolidated judgment for
$100,000; that no appeal has been taken from that judgment; and
that the time for appeal has expired. Based on the two claims
plaintiff seeks to recover $117,000 plus interest from defendant
or, in the alternative, to recover $100,000 plus interest from All
States.
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In its answer, defendant denies that All States deposited
$100,000 with defendant and that it issued a CD therefor. In
response to plaintiff’s allegations concerning the assignment of
the CD, defendant alleges that the CD as a writing is the best
evidence of its contents. Defendant also alleges that since it is
without information or knowledge concerning plaintiff’'s claim
against All States, all allegations with respect to that claim are
denied.

As a further defense, defendant alleges that it extended a
loan to Insurance Industries, Ine. (ITII), and the proceeds were
used to purchase the CD in the name of All States; that on and
after 19 January 1972, Ernest Harris was the chief executive of-
ficer, chairman of the board of directors, and principal
stockholder of III and All States; that All States was operated as
the alter ego of Ernest Harris and/or III; that on 19 November
1975, the loan to III was in default and that defendant applied the
$100,000 represented by the CD as a setoff on the loan; that on
the same date defendant notified All States and the Commis-
sioner of Insurance of Alabama that the CD had been used as a
setoff on IIT's debt and would not be honored upon presentment;
and that since the CD funds were applied to the debt of III de-
fendant is not indebted to any party on the CD.

From the interrogatories, depositions and affidavits filed by
plaintiff and defendant, the following appears:

In early January 1972, Ernest Harris, president and director
of III, applied to defendant for a loan for III in the amount of
$370,000 for the purpose of purchasing the controlling stock in All
States. Pursuant to this application, defendant loaned III said
amount as evidenced by a note and security agreement executed
on 19 January 1972. Security for the loan listed on the promissory
note included: 69,299.17 shares of All States; assignment of lease
on Asheville Airport Property; assignment of certain promissory
notes; and a mortgage on Sara Lynn Motel, Rockingham, N. C. On
19 January 1973, the loan was refinanced and the new note listed
the same security. Ernest Harris signed as president of III on
both notes, but the only common endorsers on the two notes were
Ernest and Carolyn Harris. The original handwritten notes of
defendant’s official who made the loan state: “Collateral: 1.
Assignment of various notes totaling over $200,000 (with wives)
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2. 98.2% stock of Allstate Life insurance (sic) of alabama (sic) 3.
assignment of lease of property in Ashville (sic) 4. mortgage of
motel in Rockingham. Purpose: To purchase 98.4% of stock of
Allstate Life Insurance Company of Alabama. Background: Mr.
Harris has been our customer for 1 year. He is president of III
and once this purchase is concluded, he will move the main opera-
tions to Charlotte. This life insurance company will also maintain
their primary account with us as well as maintain a CD of
$100,000, that is pledged to the State of Alabama.”

After acquiring the $370,000 loan and purchasing All States,
Ernest Harris became president and a member of the board of
directors of All States. On 19 January 1972, All States deposited
$200,000 in a new checking account with defendant and purchased
a $100,000 CD in the name of “Allstate Life Ins. Co. or Commis-
sioner of Ins. of Alabama.” The CD was posted by All States with
the Commissioner of Insurance of Alabama to fulfill a statutory
requirement for conducting insurance business in that state.

Ernest Harris testified in his deposition that the CD was pur-
chased to comply with Alabama law requiring $100,000 or the
equivalent to be pledged to the Alabama Commissioner of In-
surance; that “[tlhe Bank never asked [him] on behalf of Insurance
Industries or Allstates to pledge the certificate of deposit as
security for the loan”; that he did not at any time consider the CD
as security for the $370,000 loan; that he owned some stock in III
and All States; and that III was the majority stockholder in All
States following the purchase of the controlling interest on 19
January 1972.

Defendant paid interest on the CD to All States on 29
January 1974, 27 February 1974, and 22 January 1975. All States
and plaintiff entered into a re-insurance agreement on 31
December 1973 whereby plaintiff took over all of All States’ life
insurance business. As part of the consideration for that agree-
ment, All States executed a note to plaintiff for $85,691 with in-
terest at 8%. As security for the note, All States pledged to
plaintiff its statutory deposit (the CD) with the State of Alabama.
All States defaulted on the note to plaintiff and plaintiff brought
suit against All States. The suit was settled by stipulation of the
parties and final judgment for $100,000 in favor of plaintiff was
entered 16 October 1975. Pursuant to the settlement, All States
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assigned the CD to plaintiff after the Commissioner of Insurance
of Alabama had released his interest.

According to its records, defendant first considered the
$370,000 loan to IIl a bad loan on 6 May 1974. A loan critique on
that date indicates that the primary security on the loan included
the assignment of the Asheville airport lease, 69,229 shares of All
States stock, 48,000 shares of III stock, 10,000 shares of Interna-
tional Speedways stock, and as secondary security, 9 Ouachita
Lots in Monroe, La. The security interest in the Sara Lynn Motel
had been realized on 18 June 1973, and the remaining security
was insufficient to cover the debt of III. On 7 June 1974, defend-
ant advised an indorser on the note that if the balance due was
not paid, the pledged security, which did not include the CD,
would be sold at private sale.

Plaintiff notified defendant by telephone and letter dated 17
October 1975 of its interest in the $100,000 CD and made demand
for payment. According to a file memorandum of defendant dated
19 November 1975, defendant decided to set off the $100,000 CD
against the $370,000 loan to III since they “considered Insurance
Industries and Allstates to be mere instrumentalities or alter
egos of each other, and/or shield for the activities of Ernest Har-
ris, who was president of both companies” due to the purported
commingling of funds between the three entities. On 20 January
1976, plaintiff’s attorneys presented the CD to defendant for col-
lection and payment was refused on the ground that the CD had
been setoff against the loan to III.

Additional pertinent facts are set forth in the opinion. On the
basis of the pleadings, interrogatories, exhibits and deposition,
the court allowed plaintiff’s motion for summary judgment
against defendant.

James, McElroy and Diehkl, by James H. Abrams, Jr., for
plaintiff appellee.

Griffin, Gerdes, Harris, Mason and Brunson, by N. Deane
Brunson and C. Michael Wilson, and Fleming, Robinson and
Bradshaw, by A. Ward McKeithan, for defendant appellant.
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BRITT, Judge.

Defendant contends in its sole assignment of error that the
trial court erred in granting plaintiff’s motion for summary judg-
ment. Defendant argues: (1) that plaintiff was not entitled to sum-
mary judgment as a matter of law since it offered no affidavits,
depositions or evidence of its unverified allegations which were
all denied by defendant; and (2) that plaintiff was not entitled to
summary judgment since defendant raised genuine issues of
material facts on three questions: (a) whether plaintiff is the
lawful owner and holder of the CD pursuant to a proper and valid
assignment, (b) whether All States was a mere instrumentality or
alter ego of III, and (¢) whether the deposit by All States was
security for the $370,000 loan of IIIL

Summary judgment is controlled primarily by G.S. 1A-1, Rule
56. Subsection (a) provides that a claimant may move with or
without supporting affidavits for a summary judgment in his
favor. Subsection {c) provides, among other things, that the judg-
ment shall be rendered if the pleadings, depositions, answers to
interrogatories and admissions on file, together with the af-
fidavits, if any, show that there is no genuine issue as to any
material fact and that any party is entitled to a judgment as a
matter of law. Subsection (e) provides that any supporting or op-
posing affidavits shall be made on personal knowledge, *“shall set
forth such facts as would be admissible in evidence and shall
show affirmatively that the affiant is competent to testify to the
matters stated therein”. Subsection (e) also provides that when a
motion for summary judgment is made and supporied as provided
by Rule 56, an adverse party may not rest upon the mere allega-
tions or denials in his pleading, but his response, by affidavits or
as otherwise provided in the rule must set forth specific facts
showing that there is a genuine issue for trial.

In addition, Kidd v. Early, 289 N.C. 343, 370, 222 S.E. 2d 392,
410 (1976), sets forth the following standards for determining
when summary judgment is appropriate for the claimant.

Nothing in our State Constitution nor in our decisions
precludes summary judgment in favor of a party with the
burden of persuasion when the opposing party has failed to
respond to the motion in the manner required by Rule 56(e)
or (f) and no “genuine issue as to any material fact” arises
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out of movant’s own evidence or the situation itself
challenges credibility. Under these circumstances Rule 56(e)
provides that summary judgment shall be entered.

* * *

The purpose of Rule 56 is to prevent unnecessary trials
when there are no genuine issues of fact and to identify and
separate such issues if they are present. To this end the rule
requires the party opposing a motion for summary judgment
—notwithstanding a general denial in his pleadings—to show
that he has, or will have, evidence sufficient to raise an issue
of fact. If he does not, “summary judgment, if appropriate,
shall be entered against him.” To hold that courts are not en-
titled to assign credibility as a matter of law to a moving
party’s affidavit when the opposing party has ignored the
provisions of (e) and (f) would be to cripple Rule 56. See 10
Wright and Miller § 2740.

* * *

To be entitled to summary judgment the movant must
still succeed on the basis of his own materials. He must show
that there are no genuine issues of fact; that there are no
gaps in his proof; that no inferences inconsistent with his
recovery arise from his evidence; and that there is no stand-
ard that must be applied to the facts by the jury. ...

See also 10 Wright & Miller, Federal Practice and Procedure:
Civil § 2727 (1973).

In order to determine whether the movant has complied with
the above requirements of Rule 56 and standards set forth by
case law, North Carolina courts have followed the interpretation
of similar provisions in Federal Rule 56 and allowed the court to
consider the pleadings, affidavits that meet the requirements of
G.S. 1A-1, Rule 56(e), depositions, answers to interrogatories, ad-
missions, oral testimony, documentary materials, facts which are
subject to judicial notice, and such presumptions as would be
available at trial. Singleton v. Stewart, 280 N.C. 460, 186 S.E. 2d
400 (1972); Butler v. Berkeley, 256 N.C. App. 325, 213 S.E. 2d 571
(1975). Affidavits may be relied upon by the parties, but are not
required, since the parties may rely upon matters in the record.
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However, Rule 56(e) does require an adverse party to do more
than merely rely on his pleading if the movant supports his mo-
tion by affidavit or otherwise. Shuford, N.C. Civil Practice and
Procedure § 56-6 (1975).

“[TThe question of when the burden will shift to the opposing
party may depend on the type of proof utilized by the moving
party. . . . ‘[I}f the proof in support of the motion is largely
documentary and has a high degree of credibility the opponent
must produce convincing proof attacking the documents in order
to sustain his burden * * * , ., ’” If the moving party makes out
a prima facie case that would entitle him to a directed verdict at
trial, summary judgment will be granted unless the opposing par-
ty presents some competent evidence that would be admissible at
trial and that shows that there is a genuine issue as to a material
fact. 10 Wright and Miller, Federal Practice and Procedure: Civil
§ 27217, pp. 536, 537 (1973). In addition, as is true of other material
introduced on a summary judgment motion, uncertified or other-
wise inadmissible documents may be considered by the court if
not challenged by means of a timely objection. 10 Wright and
Miller, Federal Practice and Procedure: Civil § 2722 (1973).

Applying these principles to the present factual situation, we
conclude that plaintiff presented sufficient competent evidence to
support a summary judgment (in the form of a deposition and in-
terrogatory of defendant, documentary exhibits and an affidavit)
and that defendant failed to offer competent evidence to contra-
dict plaintiff’s evidence and raise a genuine issue of fact. An ex-
amination of the applicable law governing the CD and a close
analysis of the three questions of fact which defendant contends it
raised by presenting competent contradictory evidence to over-
come plaintiff’s summary judgment motion, supports this conclu-
sion.

[1] The crux of this case evolves around the CD which “. . . cer-
tifies that Allstate Life Ins. Co. or Commissioner of Ins. of
Alabama as their interest may appear . . .” has deposited with
defendant’s Charlotte office $100,000. By the terms on the cer-
tificate, payment could be obtained “[u]pon surrender of [the] cer-
tificate properly endorsed 12 months after date, with interest of
4Ys percent per annum for the time specified only.” However, the
“. .. certificate [was] automatically renewed for a like term and
interest rate if not presented for payment within 10 days after
maturity.”
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By its terms the CD falls within the G.S. 25-9-105(1)Xg) defini-
tion of instrument which states “ ‘Instrument’ means a negotiable
instrument (defined in § 25-3-104), or a security (defined in
§ 25-8-102) or any other writing which evidences a right to the
payment of money and is not itself a security agreement or lease
and is of a type which is in ordinary course of business trans-
ferred by delivery with any necessary indorsement or assign-
ment.” Since this certificate is an instrument within the scope of
the U.C.C,, it is governed by the principles stated in G.S. 25-3-805
applying Article 3 to instruments which are non-negotiable only
because they are not payable to order or bearer. Savings and
Loan Association v. Trust Co., 282 N.C. 44, 191 S.E. 2d 683 (1972),
and the rules stated under G.S. 25-9-304 regarding perfection of
security interests in instruments.

[2] Defendant first asserts that he has raised an issue of fact
with respect to the validity of the assignment of the CD. We find
no merit in this assertion because defendant failed to offer some
competent evidence that could be admitted at trial which would
raise a question of fact with respect to plaintiff's evidence that
the assignment was valid or show a good reason in accordance
with Rule 56(f) why it was unable to present facts justifying its
opposition to the plaintiff’s assertion. G.S. 1A-1, Rule 56, 10
Wright and Miller, Federal Practice and Procedure: Civil § 2727,
p. 532 (1973).

Evidence presented by plaintiff at the hearing included its
unverified complaint alleging that on 11 October 1975 All States
assigned the CD to plaintiff and that it was the lawful owner and
holder of the CD; a copy of the CD attached to the complaint in-
dicating on its face a valid assignment; and plaintiff’s inter-
rogatory and deposition of defendant, through J. Larry Harrill, in
which defendant failed to offer any fact which would place the
validity of the assignment in issue. Defendant’s evidence which
allegedly raised a question of fact with respect to the validity of
the assignment included its general denial of the assignment,
based on information and belief, and the following statement in
the plaintiff’s deposition of defendant’s J. Larry Harrill:

The Bank further contends that Old Southern Life In-
surance Company (Old Southern) is not the lawful owner
and/or holder of the certificate of deposit. We have no way to
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determine that Old Southern is or is not the lawful owner.
Although there is a purported assignment on the back of the
certificate of deposit, which I have seen, we have no reason
to believe that this is a valid and lawful assignment. Such
assignments are generally made in front of us, i.e., the par-
ties sign in the presence of a bank officer. This was not done
in my presence. Clearly the certificate of deposit was not
issued to Old Southern Life Insurance Company. . . .

Defendant also submitted affidavits in opposition to the summary
judgment motion, but the only reference to the assignment of the
CD was a statement to the effect that on or about October 1975,
defendant received notice that All States had assigned the CD to
plaintiff.

Rule 56(e) states that “[wlhen a motion for summary judg-
ment is made and supported as provided in this rule, an adverse
party may not rest upon the mere allegations or denials of his
pleading, but his response, by affidavits or as otherwise provided
in this rule, must set forth specific facts showing that there is a
genuine issue for trial. If he does not so respond, summary judg-
ment, if appropriate, shall be entered against him.” (Emphasis
supplied.) U.C.C. provision G.S. 25-3-307 provides that unless a
signature is specifically denied in the pleadings, it is deemed ad-
mitted; and that when signatures are admitted, production of the
instrument entitles a holder to recover on it unless the defendant
can establish a defense. 2 Anderson UCC § 3-307-3-307:6 (2d ed.
1971). In the present case, defendant failed to set forth specific
facts which would place the validity of the assignment in issue
and failed to specifically deny the validity of the signature made
in connection with the assignment. Consequently, pursuant to the
Rules of Civil Procedure and the U.C.C. provisions, the assign-
ment is deemed valid, the holder of the CD is entitled to recover
unless defendant has raised a valid defense which would prevent
recovery, and summary judgment is not precluded since no issue
of fact with respect to the validity of the assignment was
presented by defendant.

[3] Defendant next contends that its evidence raised an issue of
fact as to whether All States was operating as the alter ego of
III. Defendant argues that it was entitled to setoff All States’
$100,000 CD against IIT's $370,000 debt since the two corporations
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were in effect one entity, and that even if the two corporations
were not acting as one, plaintiff still took the CD subject to de-
fendant’s right of setoff and other defenses. We find no merit in
these contentions.

First, with respect to the alter ego argument, the general
rule as stated in Insurance Co. v. Bank, 11 N.C. App. 444, 450, 181
S.E. 2d 799, 803 (1971), provides:

The “alter ego” or “instrumentality” doctrine states
that: “[W]hen a corporation is so dominated by another cor-
poration, that the subservient corporation becomes a mere
instrument, and is really indistinct from the controlling cor-
poration, then the corporate veil of the dominated corpora-
tion will be disregarded, if to retain it results in injustice.”
National Bond Finance Co. v. General Motors Corp., 238 F.
Supp. 248 (W.D. Mo. 1964), aff’d, 341 F. 2d 1022 (8th Cir.
1965). In accord: Acceptance Corp. v. Spencer, 268 N.C. 1, 149
S.E. 2d 570.

* * *

Stock ownership alone, however, is not a determining
fact. There must be “[c]ontrol, not mere majority or complete
stock control, but complete domination, not only of finances,
but of policy and business practice in respect to the transae-
tion attacked so that the corporate entity as to this transac-
tion had at the time no separate mind, will or existence of its
own. . . ." Lowendahl v. Baltimore & O.R. Co., 247 App. Div.
144, 287 N.Y.S. 62, 76 aff’d, 272 N.Y. 360, 6 N.E. 2d 56; Ac-
ceptance Corp. v. Spencer, supra.

In addition, “. . . [t]he fact that one corporation and its of-
ficers own substantially all of the stock of another corporation
does not justify a disregard of the separate corporate entities
unless there are additional circumstances showing fraud, actual or
constructive, or agency.” 3 Strong’s N.C. Index 3d, Corporations
§ 1.1, p. 474.

In the present case, plaintiff argues and shows by its
evidence that All States’ business was transferred to it pursuant
to a re-insurance agreement and that the $100,000 CD which was
in the possession of the Commissioner of Alabama was assigned
to it by All States on 11 October 1975. Plaintiff makes no
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reference to any involvement by III. Under the alter ego test
stated above, defendant’s evidence fails to allege sufficient facts
to raise the alter ego question in two respects.

First, defendant failed to show that All States was acting as
the alter ego of III at the time the $370,000 loan was made to III
or at the time the CD was issued to All States or the Commis-
sioner of Insurance of Alabama. Evidence for both plaintiff and
defendant indicates that at the time of the $370,000 loan All
States was not affiliated with or exercising control over III and
that the CD was issued to All States or the Commissioner of In-
surance of Alabama pursuant to a statutory requirement placed
on All States by the State of Alabama. There is no evidence that
these two transactions were financial moves in which All ‘States
was operating as the alter ego of IIl.

Second, defendant failed to allege sufficient facts even to
raise an inference of illegality or fraud on the part of All States
or III in obtaining the $370,000 loan or the CD. Evidence for plain-
tiff and defendant shows that defendant was aware at all times
that the purpose of the $370,000 loan was to acquire control of All
States; that the stated collateral for the loan were those items
listed on the promissory note signed by III, and that the purpose
of the CD was to provide the statutory deposit required by the
State of Alabama for the protection of All States’ policyholders.
In addition, the evidence indicates that without the posting of the
CD as required by the State of Alabama, the stated security on
the promissory notes of 69,229.17 shares of All States stock would
have been worthless since All States would not have been al-
lowed to conduct business in Alabama.

In connection with the alter ego argument, defendant relied
heavily on the case of United States National Bank of Galveston,
Texas v. Madison National Bank, 355 F. Supp. 165 (D.D.C. 1973),
aff’d 489 F. 2d 1273 (D.C. Cir. 1974). We have carefully considered
that case but find it easily distinguishable from the instant case.

In order to invoke the right of setoff, a debtor-creditor rela-
tionship must exist between the parties. In Coburn v. Carstar-
phen, 194 N.C. 368, 370, 139 S.E. 596 (1927), the court stated:

As a general rule a bank may apply the amount due by
the bank to its depositor as a payment on a debt of the
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depositor to the bank, at any time after the debt becomes
due; this rule, however, applies only when the amount due as
a deposit belongs to the depositor. It does not apply where
the bank has knowledge that the money deposited belongs,
not to the depositor, but to another, and was deposited in
frust for the owner. 7 C.J., 653 and 658. The right of set-off
arises and can be enforced only where there are mutual
debts between the parties. The party invoking the right can-
not maintain it, unless he could also maintain an action
against the other party to recover the amount which he
seeks to have allowed as a set-off or counterclaim. . . .

Since the evidence presented by defendant in the instant case
was insufficient to raise the alter ego question, no mutuality of
debts can be established between All States and defendant and
the setoff against All States on III's debt was improper.

Defendant’s next argument that mutuality of debts is not re-
quired in the present case because of the fact that III and All
States are insolvent is equally without merit. In the cases in
which that rule has been applied, the facts indicate that the
deposit against which the setoff is applied is usually made in the
name of the depositor for a third person who also maintains an in-
dependent cause of action against the depositor, Coburn wv.
Carstarphen, supra, or that some other close relationship exists
between the depositor of the setoff funds and the indebted party.
An example of the latter situation is where a bank is allowed to
apply a deposit to the credit of an insolvent corporation against
the debt due on a personal note given by the directors of the in-
solvent corporation to cover the insolvent corporation’s prior note
which was also kept as collateral security. Trust Company wv.
Spencer, 193 N.C. 745, 138 S.E. 124 (1927). Since All States and III
were not involved in an exceptional situation similar to those
recognized under N.C. law and cited by defendant in its brief, we
find no merit in this contention.

[4] Finally, we find no merit in defendant’s contention that its
evidence raises a question of fact as to whether the deposit by All
States was security for the loan made to III.

The refinancing note dated 19 January 1973 and the original
note dated 19 January 1972 list as security 69,229.17 shares All
States stock, assignment of a lease, assignment of certain promis-
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sory notes, and an assignment of a mortgage on a motel but make
no mention of the CD issued to All States. Plaintiff’s evidence
showed that the CD was to fulfill an Alabama statutory posting
requirement. Defendant argues that this evidence is controverted
by Gary Cooey’s affidavit which stated that at the time of the
loan to III, $100,000 represented by the CD issued to All States
or the Commissioner of Insurance of Alabama was placed on
deposit with defendant as a compensating balance, that defendant
“looked to” the CD as security for the loan, and said amount was
to remain on deposit so long as III owed money on the loan.

Rule 56(e) requires that affidavits set forth facts which would
be admissible in evidence. Under the parol evidence rule,
statements which contradict, add to, take from or in any way
vary the express terms of a written instrument are not admissi-
ble in evidence. 2 Stansbury’s N.C. Evidence §§ 251, 253, 256
(Brandis Rev. 1973). As a result, the assertion in defendant’s
{Cooey’s) affidavit that the All States’ CD was security for III's
loan is incompetent as it adds to or varies the terms of the prom-
issory note and the CD. Since plaintiff presented evidence show-
ing that the CD was to fulfill Alabama statutory requirements,
not as security on III's loan, and defendant failed to offer compe-
tent rebuttal evidence as required by Rule 56(e), no genuine issue
of fact was raised as to whether All States’ CD deposit was
security for the III loan. Even if defendant could establish a
security interest in the CD pursuant to the promissory note given
by III, it failed to present any facts showing that it properly
perfected its security interest in the CD by taking possession of it
as required by U.C.C. 25-9-304.

For the reasons stated, we conclude that summary judgment
for plaintiff was properly granted as no genuine issue of fact was
raised by the pleadings or any additional evidence.

Affirmed.

Judges HEDRICK and WEBB concur.
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STATE OF NORTH CAROLINA v. RALPH GLENN HINES

No. 771SC768
(Filed 18 April 1978)

1. False Pretense § 2— indictment —allegation that victim was deceived
An indictment for false pretense need not allege specifically that the vic-
tim was in fact deceived Nhen the facts alleged suggest that the false pretense
was the probable motivation for the victim’s conduct.
2. False Pretense § 2.1 — indictment —facts showing victim was deceived
An indictment for false pretense alleged facts sufficient to suggest that
defendant’s false pretense was the probable motivation for the vietim's con-
duct where it alleged that defendant falsely represented to the victim that he
was an employee of the Administrative Office of the Courts and had received
authorization to hire the victim as a State employee; defendant was not so
employed and had no such authority; defendant purported to hire the victim as
a State employee at a certain salary; and defendant obtained secretarial ser-
vices from the victim as a purported State employee.
3. False Pretense § 1— elements of crime —“without compensation”
“Without compensation” is not an element of the crime of false pretense
which must be alleged and proved by the State.
4. False Pretense § 1— payment of some compensation

A defendant can be convicted of obtaining goods by false pretense in
violation of G.S. 14-100 even though adequate compensation (in an economic
sense) is actually paid if the compensation actually paid is less than the amount
represented.

APPEAL by defendant from Albright, Judge. Judgment
entered 18 May 1977 in Superior Court, DARE County. Heard in
the Court of Appeals 19 January 1978.

By bill of indictment defendant was charged with obtaining
secretarial services from Karen Ann Etheridge by false
pretenses. Defendant pled not guilty, was convicted by the jury,
and judgment was entered on the verdict sentencing him to im-
prisonment in the Dare County jail for a term of not less than 5
nor more than 7 years. From this judgment, defendant appealed.

Evidence presented by the State is summarized as follows:
During the fall of 1976, John A. Krider asked the defendant Ralph
Glenn Hines if he could help his (Krider’s) granddaughter, Karen
Ann Etheridge, get a job. The defendant said he might be able to
help. The defendant told Mr. Krider he was “co-ordinator” of a
district of the judicial system. On 2 October 1976, defendant
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brought Mr. Krider and Miss Etheridge an application for employ-
ment with the State of North Carolina. Mr. Hines told Miss
Etheridge that he was employed by the Administrative Office of
the Courts as co-ordinator for the clerks of court of the various
counties in the judicial district. He further told her that he
needed an assistant and that he would like to employ her. Miss
Etheridge filled out the application and returned it to Mr. Hines.

In early December 1976, Mr. Hines brought to Mr. Krider
and Miss Etheridge a letter on stationery purporting to be that of
the Administrative Office of the Courts and supposedly signed by
Franklin E. Freeman, Jr. The letter was addressed to Ralph G.
Hines, “Special Inspector in Charge”. Mr. Hines was not so
employed; indeed, there was no such position. Evidence tended to
show that. Mr. Hines had photocopied genuine stationery and had
signed Mr. Freeman’s name. The letter which Mr. Hines
presented to her contained a statement that Miss Etheridge
would be employed on 1 January 1976 as “Co-ordinator Region 1”
by the State and that she would be employed at “Pay Grade 10"
and would receive an annual salary of $10,089.56 plus all the “nor-
mal benefits” of State employees. Later that same month, Mr.
Hines presented a second falsified document which purported to
be correspondence from Franklin E. Freeman which set out addi-
tional requirements for the job.

Mr. Hines was employed by W. L. Wilson Bonding Company
and also served as State Treasurer of the North Carolina Associa-
tion of Professional Bondsmen. Mr. Hines was never employed by
the Administrative Office of the Courts.

The starting date of her employment was postponed from 1
January until 10 January. However, Mr. Hines had delivered
three books to Miss Etheridge which she was to read prior to
reporting for work. Prior to 10 January, Mr. Hines also gave Miss
Etheridge instructions as to her duties. Pursuant to Mr. Hines's
instructions, Miss Etheridge ‘“checked the docket” for Wilson
Bonding Company at the 10 January Special Session of Dare
County Superior Court. Mr. Hines indicated to her that these ser-
vices were part of her new employment with the State when, in
fact, these services were solely for his own benefit. On two other
days after 10 January 1977, Mr. Hines obtained Miss Etheridge’s
services by having her type up a report for Wilson Bonding Com-
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pany. Again, Mr. Hines indicated that these secretarial services
were part of her new State job when, in fact, the services were
solely for his own benefit. Miss Etheridge thought the work she
was doing was as an employee of the State.

On 18 January 1977 Miss Etheridge accompanied Mr. Hines
on a business trip to Chapel Hill and Raleigh. Miss Etheridge
received $200 in cash for her expenses. Mr. Hines told her that
the purpose of the trip was to allow her to attend a training pro-
gram in Chapel Hill for her new State job. The trip in reality was
a business trip for Mr. Hines. When she returned to Manteo and
investigated the situation, Miss Etheridge refused to have any
further dealings with Mr. Hines until he got the matters
“straightened out”.

Miss Etheridge was never employed by the State of North
Carolina and never received any money or employee benefits
from the State. Miss Etheridge received a check from Mr. Hines
in the amount of $148.48 drawn on the account of the North
Carolina Association of Professional Bail Bondsmen. The check
“bounced”, but Mr. Hines later had the money wired to her ac-
count. Miss Etheridge had performed all these services believing
they were part of the duties of her new job with the State of
North Carolina. When she finally concluded that she had been
deceived, Miss Etheridge reported the matters to the authorities.

Attorney General Edmisten, by Associate Attorney Thomas
H. Dawvis, Jr., for the State.

Aldridge and Seawell, by G. Irvin Aldridge, for defendant
appellant.

MORRIS, Judge.

Defendant has raised three primary issues in his brief: (1) Is
it necessary that the bill of indictment specifically allege that the
victim was in fact deceived? (2) Can there be a conviction under
G.S. 14-100 when some compensation is given for the services ob-
tained by false pretenses? (3) Can the defendant be convicted of a
violation of G.S. 14-100 when adequate compensation is in fact
given but the compensation actually paid is less than the compen-
sation promised?
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[1] First, defendant strongly urges that the failure of the bill of
indictment to charge that Miss Etheridge was in fact deceived
necessitates the dismissal of the charges against him. He con-
tends (1) that State v. Hinson, 17 N.C. App. 25, 193 S.E. 2d 415
(1972), cert. dented 282 N.C. 583 (1973), cert. denied 412 U.S. 931
(1978), should be overruled but (2) that even if it is not overruled
it is distinguishable.

In Hinson this Court squarely confronted the question of
whether the indictment had to charge specifically that the victim
was in fact deceived when the indictment clearly showed a rela-
tionship between the false pretense and the victim’'s conduct. We
concluded that the specific allegation was unnecessary. In the pre-
sent case, the relationship between the false pretense and the vic-
tim’s conduct is clear. The defendant, pretending to have the
authorization to do so, offered the victim a State job, and the vic-
tim went to work. Thus, Hinson is controlling under the facts in
this case, and defendant’s arguments for our overruling it are not
persuasive. Therefore, for the reasons stated in Hinson, we again
hold that the specific allegation in the bill of indictment that the
victim was in fact deceived is unnecessary when the facts alleged
suggest that the false pretense was the probable motivation for
the vietim’s conduct.

[2] Defendant has urged that Hinson is distinguishable. He
argues that the facts alleged in the indictment do not suggest
that the victim was motivated by the fraudulent representations.
The indictment alleged that Mr. Hines

... did unto Karen Ann Etheridge falsely pretend that, he,
the said, RALPH GLENN HINES, was employed by the Ad-
ministrative Office of the Courts of the State of North
Carolina as Special Inspector in charge of the Region I Field
Office, Manteo, North Carolina, and that, he, the said, RALPH
GLENN HINES, had received authority to employ Karen Ann
Etheridge as an employee of the State of North Carolina at
an annual salary of $10,089.56 in the position of Co-ordinator
of Region I pursuant to a letter dated December 7, 1976 from
Franklin E. Freeman, Jr., Acting Director of the Administra-
tive Office of the Courts of the State of North Carolina;
whereas in truth and in fact, he, the said, RALPH GLENN
HINES, was not employed by the Administrative Office
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of the Courts of the State of North Carolina as a Special In-
spector in charge of the Region I Field Office, and he, the
said, RALPH GLENN HINES, did not receive
authority from Franklin E. Freeman, Assistant Director of
the Administrative Office of the Courts pursuant to a letter
dated December 7, 1976 to employ Karen Ann Etheridge as
an employee of the State of North Carolina in the position of
the Co-ordinator of Region I at an annual salary of
$10,089.56. By means of which said false pretense, he, the
said, RALPH GLENN HINES, knowingly, designedly and
feloniously, did then and there unlawfully attempt to obtain
and did obtain from Karen Ann Etheridge services, goods,
and things of value, to wit: secretarial services as a pur-
ported employee of the State of North Carolina . ...”

The indictment, thus, alleges facts sufficient to suggest that the
false pretense was the probable motivation for the victim's con-
duct. Applying the principles enunciated in Hinson, we are of the
opinion that the indictment was sufficient in this regard.

[3] Next, defendant contends that one cannot be lawfully con-
victed of a violation of G.S. 14-100 if any compensation is given.
He relates this argument to three facets of the case. First, he con-
tends that his motion to dismiss should have been allowed
because the indictment did not allege that the services were ob-
tained “without compensation”. Next he argues that his motion
for nonsuit should have been allowed because the State failed to
prove that the services were obtained “without compensation”.
Finally, he urges that the instructions to the jury were erroneous
because the court failed to instruct the jury that a verdiet of not
guilty must be returned if the jury should find that any compen-
sation at all was paid. This contention of defendant’s is necessari-
ly premised upon the position that “without compensation” is an
element of the erime of false pretense which must be proved by
the State and found by the jury.

Defendant relies on State ». Agnew, 33 N.C. App. 496,
500-501, 236 S.E. 2d 287 (1977), rev'd on other grounds, 294 N.C.
382, 241 S.E. 2d 684, where this Court, quoting with approval
from State v. Davenport, 227 N.C. 475, 495, 42 S.E. 2d 686, 700
(1947), said:
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“The essential elements which the State must prove to the
satisfaction of the jury beyond a reasonable doubt in order to
convict one of the crime of false pretense are as follows:

‘% . . [A] false representation of subsisting fact [or of a
future fulfillment or event as provided in G.S. 14-100 as
amended in 1975), calculated to deceive, and which does
deceive, and is intended to deceive, whether the
representation be in writing, or in words, or in acts, by
which one man obtains value from another, without com-
pensation. . . .”’ State v. Davenport, 227 N.C. 475, 495,
42 S.E. 2d 686, 700 (1947); see also State v. Roberts, 189
N.C. 93, 126 S.E. 161 (1925); State v. Wallace, 25 N.C.
App. 360, 213 S.E. 2d 420 (1975); State v. Banks, 24 N.C.
App. 604, 211 S.E. 24 860 (1975).”

It does appear that this Court in Agrnew and the Supreme Court
in Davenport have recognized “without compensation” as an ele-
ment of the crime. We think a closer look at the cases will show
that this is not the case. The phraseology used in both cases came
as a direct quote from State v. Phifer, 656 N.C. 321, 323 (1871).
There the facts were these: Defendant went to the store of one
Leopold Rosenthal and represented that he was the son of P.
Phifer of New York and offered to sell to Rosenthal the goods of
P. Phifer and Company. He also asked Rosenthal to cash several
drafts on P. Phifer and Company but his request was refused.
Subsequently he offered to buy a diamond ring and did obtain the
ring paying for it by a draft on P. Phifer and Company. He
represented to Rosenthal that the draft would be paid on presen-
tation and Rosenthal delivered the ring to him in reliance on his
representation that the draft would be paid on sight. The draft
was returned protested and unpaid. Defendant was not the son of
P. Phifer and knew the draft would not be paid. The words of the
statute which the Court was asked to construe were “. . . by
means of any forged or counterfeited paper in writing or in print,
or by any false token, or other false pretemse whatsoever, obtain
. . . any money, goods, property, or other thing of value. .. .”
(Emphasis supplied.) Rev. Code, Chapter 34 § 67. The defendant
contended at trial, and the trial court agreed, that false pretense
means the same as false token and that, regardless of how false
the words, the use of mere words could never be sufficient to
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make out a case against the defendant. The Court discussed the
offense at common law under Hen. 8, and 30 George II, and con-
cluded that a promise to do something in the future or a
representation of a future event would not come within the
statute, but “a false allegation of some subsisting fact” would be
indictable, and there need not be a token. The Court then stated
the rule and included therein were the words “without compensa-
tion”. Obviously in Phifer the victim received absolutely nothing,
as is the case in a great many false pretense cases. The fact was
certainly applicable. The Court did not discuss the question of the
vietim’'s compensation, nor was it before the Court. Because of
Justice Reade's full and clear discussion of the offense, Phifer
became the leading case in this State and has been cited and
quoted many times since the opinion was delivered. Our research
indicates that in those cases wherein Phifer has been quoted, the
quotation has included the phrase “without compensation”. In
those cases wherein the Court cites Phifer as the leading case but
does not quote directly from it, the elements do not include
“without compensation”. For example, in State v. Hefner, 84 N.C.
751 (1881), and State v. Mikle, 94 N.C. 843 (1886), Justice Ashe
quoted the entire paragraph from Phifer, but in State v. Eason,
86 N.C. 674 (1882); State v. Dickson, 88 N.C. 643 (1883); and State
v. Mathews, 91 N.C. 635 (1884), he sets out the elements of the of-
fense under § 67, Chapter 32, Battle’s Revisal and cites Phifer but
nowhere does the phrase “without compensation” appear. See
also State v. Smith, 78 N.C. 462 (1878); State v. Mangum, 116 N.C.
998, 21 S.E. 189 (1895); State v. Matthews, 121 N.C. 604, 28 S.E.
469 (1897); State v. Whedbee, 152 N.C 770, 67 S.E. 60 (1910); State
v. McFarland, 180 N.C. 726, 105 S.E. 179 (1920); State v. Yarboro,
194 N.C. 498, 140 S.E. 216 (1927). An interesting treatment is
found in State v. Carlson, 171 N.C. 818, 89 S.E. 30 (1916). Justice
Walker, speaking for a unanimous Court, said:

“A criminal false pretense may be defined to be the false
representation of a subsisting fact, whether by oral or writ-
ten words or conduct, which is calculated to deceive, intend-
ed to deceive, and which does in fact deceive, and by means
of which one person obtains value from another without com-
pensation. S. v. Phifer, 65 N.C., 321; S. v. Whedbee, 152 N.C,,
770. In order to convict one of this crime the State must
satisfy the jury beyond a reasonable doubt (1) that the
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representation was made as alleged; (2) that property or
something of value was obtained by reason of the representa-
tion; (3) that the representation was false; (4) that it was
made with intent to defraud; (5) that it actually did deceive
and defraud the person to whom it was made. S. v. Whedbee,
supra.” (Emphasis supplied.) 171 N.C. at 824.

It seems abundantly clear that the Court never intended the
vietim's failure to receive compensation to be an element of the
offense. Certainly, beginning with the statute codified as Potter’s
Revisal of 1819, laws of 1811, Ch. 814 § 2, through the present
G.S. 14-100, there is and has been no statutory requirement that
the State must prove that the defendant obtained the goods,
property, things of value, services, ete., without compensation to
the vietim. Nor has our research disclosed a case in which the
question of the victim’s compensation was before the Court,
although in some cases the victim received nothing at all, and in
some the victim did receive some compensation of a sort. We con-
clude that the phrase “without compensation” has constituted
obiter dictum in the cases where it has been used, and it is not an
element of the offense of false pretense.

[4] Finally, defendant argues that if the compensation paid the
victim was adequate in an economic sense (that is, the fair market
value) then there could be no intent to defraud. In defendant’s
view, if he intended to pay the fair market value for the services
of Miss Etheridge even if that is less than the amount he
represented she would receive, then there was no intent to
defraud, and the court’s failure to instruct the jury with regard to
the adequacy of compensation would then be reversible error.

In both State v. Wallace, 25 N.C. App. 360, 213 S.E. 2d 420,
cert. denied 287 N.C. 468 (1975), and State v. Banks, 24 N.C. App.
604, 211 S.E. 2d 860 (1975), this Court upheld convictions for viola-
tions of G.S. 14-100 even though there was some compensation.
These two cases, however, did not involve a situation in which the
compensation was arguably adequate. It appears that the par-
ticular issue raised by the defendant has never been squarely ad-
dressed by this Court.

The question most often arises in cases dealing with security
for loans. In the typical case, the defendant represents that prop-
erty is unencumbered when he pledges it as security for a loan.
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The victim later discovers that the property was in fact
encumbered when the defendant secured the loan. The courts fre-
quently then must determine whether the defendant can be con-
victed without a showing of an actual economic loss.

“It has been held by a majority of courts that have con-
sidered the problem that a pecuniary loss by the victim is
not an essential element of the crime and that the adequacy
of the security offered to obtain a loan or credit, if materially
misrepresented, constitutes no defense.” Annot., 53 A.L.R. 2d
1215 (1957). See also United States v. Nelson, 97 App. D.C. 6,
227 F. 2d 21 (D.C. Cir. 1955), cert. denied 351 U.S. 910 (1955);
People v. Talbot, 65 Cal. App. 2d 654, 151 P. 2d 317 (1944),
cert. denied 324 U.S. 845 (1944). But see Wilson v. State, 84
Ga. App. 703, 67 S.E. 2d 164 (1951).

Though the courts of this State have not directly addressed the
issue, the Supreme Court did affirm a conviction for obtaining
money by false pretenses where the defendant {falsely
represented that the property pledged as security for a loan was
unencumbered when in fact there was a prior lien. The Court did
not deem it necessary to investigate the adequacy of the security.
State v. Howley, 220 N.C. 113, 16 S.E. 2d 705 (1941). Thus, North
Carolina appears to align itself with the majority position.

The majority rule, then, is that a showing of actual pecuniary
loss by the victim/prosecuting witness is not necessary to sustain
a conviction for obtaining property through false pretenses. See,
e.g., State v. Meeks, 30 Ariz. 436, 247 P. 1099 (1926); State v
Moss, 194 Ark. 524, 108 S.W. 2d 782 (1937); People v. Bartels, 17
Colo. 498, 238 P. 51 (1925); State v. Green, 144 Tex. Crim. 186, 161
S.W. 2d 114 (1942); State v. Sargent, 2 Wash. 2d 190, 97 P. 2d 692
(1940); State v. Anderson, 27 Wyo. 345, 196 P. 1047 (1921). The
states which require a showing of actual economic loss are clearly
in the minority. See State v. McGee, 97 Ga. 199, 22 S.E. 589
(1895). While North Carolina has not expressly adopted either
position, we believe that cases such as Howley, Wallace, and
Banks do suggest that North Carolina is more closely aligned
with the majoirty position.

Additionally, sound reasoning supports the majority position.
First of all, there is a type of economic harm in cases such as the
case now before this Court. Here the victim was to have a job
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with the State, a position which included the actual cash income,
job security, and all the fringe benefits. Instead of the State job,
she received compensation for a few days work from the in-
dividual who had, representing himself as employed by the State
with authority to hire, promised her a State job. One cannot
realistically argue that the difference between the representa-
tions made and what she actually received did not amount to an
economic loss. The real question, therefore, is whether there is
the requisite fraudulent intent if there was adequate compensa-
tion.

A careful examination of G.S. 14-100 reveals that the essense
of the crime is the intentional false pretense—not the resulting
economic harm to the victim. See State v. Garris, 98 N.C. 733, 4
S.E. 633 (1887). A civil action for damages would be the proper
vehicle for remedying any pecuniary loss. The gravamen of the
criminal offense, however, is making the false pretense and,
thereby, obtaining another person’s property or services. The
simple purpose of G.S. 14-100 is to prevent persons from using
false pretenses to obtain property. The ultimate loss to the vie-
tim, therefore, is an issue which is irrelevant to the purpose of
the criminal statute and is an issue properly within the province
of the civil courts.

Furthermore, when G.S. 14-100 is applied in accordance with
the majority rule set out above, it functions in a manner quite
like other criminal laws. The criminal law cannot and should not
rush to the aid of every citizen who strikes a bad bargain. The
criminal law, however, is the proper mechanism to insure that
goods and services are freely surrendered and not taken away, ir-
respective of the economic realities. Thus, theft is punished even
if the property stolen is worthless on the open market. Similarly,
to protect the interest of the victim in her personal services, the
criminal law will intervene because those services were obtained
by a false representation even though some compensation was
paid.

[4] Therefore, we hold that a defendant can be convicted of ob-
taining goods by false pretenses in violation of G.S. 14-100 even
though some compensation is paid if the compensation actually
paid is less than the amount represented. In this case, the amount
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paid was clearly not what the defendant represented to the vic-
tim that she would receive.

We think the Court in State v. Walton, 114 N.C. 783, 787, 18
S.E. 945 (1894), succinctly stated the law:

“The intent to deceive was established to the satisfaction of
the jury by the proof of the false representation that the
paper presented was a genuine order, when, whatever may
have been the motive of the defendant, this representation
was to his own knowledge false, the commissioners never
having made such order. It was calculated to deceive,
because it was apparently genuine and attested by the prop-
er officer. It did deceive, because by means of it the defend-
ant obtained the money. S. v. Phifer, 65 N.C., 321.”

Here the intent to deceive was established to the satisfaction of
the jury by the proof that the defendant falsely represented that
he was a State employee possessing authority to contract with
the prosecuting witness for a State job, when, “whatever may
have been the motive of the defendant” this representation was
false and he knew it to be false. It was calculated to deceive. He
presented what appeared to be an authentic letter from a State
official. It did deceive, because the prosecuting witness performed
services for him without obtaining a State job.

We have carefully reviewed all of the defendant’s
assignments of error and find no reversible error.

No error.

Judges CLARK and MITCHELL concur.

STATE OF NORTH CAROLINA v. JOHN T. CONNALLY

No. 771780864
(Filed 18 April 1978)

1. Criminal Law § 66.17 — unfair in-custody show-up—in-court identification based
on observation at crime scene

Though an in-custody “one-man lineup” conducted without informing

defendant of his right to have counsel present was unconstitutional, evidence
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was sufficient to support the trial court’s finding that an in-court identification
of defendant was of independent origin and was not tainted by the illegal in-
custody confrontation where such evidence tended to show that the witness
observed defendant for about twenty minutes in a well lighted store, and she
never identified as the perpetrator of the crime any of the other persons
whose photographs were shown her by police.

2. Criminal Law § 66.18—unfair in-custody show-up—in-court identifica-
tion— failure to hold voir dire—error

The trial court erred in failing to conduct a voir dire hearing for the pur-
pose of determining whether a witness's in-court identification of defendant
should have been excluded because it was tainted by an unnecessarily sug-
gestive in-custody confrontation where there was clear evidence of an unfair
one-on-one in-custody confrontation; the witness's observation of defendant at
the crime scene lasted for only a few minutes at a time when there were many
other people around; the witness had no reason to pay particular attention to
defendant; there was no evidence that the witness gave an accurate descrip-
tion of the perpetrator of the crime to anyone; and there was a time lapse of
two months between the observation at the crime scene and the unfair “show-
up” confrontation.

APPEAL by defendant from Seay, Judge. Judgment entered 27
May 1977 in Superior Court, ROCKINGHAM County. Heard in the
Court of Appeals 7 February 1978.

Defendant pled not guilty to charges of (1) breaking or enter-
ing Lawsonville Avenue School and (2) larceny of checks
therefrom and (8) forgery of a check drawn on the School and (4)
uttering said check at the Jewel Box in Reidsville, all on or about
9 April 1976. The jury returned verdicts of not guilty on the
charges of breaking or entering and larceny, and guilty of forgery
and uttering. Defendant appeals from judgment consolidating the
charges and imposing imprisonment of four to six years.

The evidence for the State tended to show that on Friday
night, 9 April 1976, Lawsonville Avenue School was broken into
and several of the school's blank checks were stolen. Barbara
Harris testified that during the afternoon of the following day
(Saturday) she was in charge of the Jewel Box when defendant
(identified by her after voir dire) asked to see a ring, gave her a
check for $145.78 which she cashed, and accepted $10.00 to lay
away the ring. A week or so later the check was returned as a
forgery to the store, and Ms. Harris reported the incident to the
Reidsville Police Department.
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William T. Robinson was arrested and charged with the four
crimes listed above in early May, 1976. He first denied that
defendant was involved in the crimes. But in early June, 1976, he
made a statement to officers implicating defendant, who was ar-
rested. Robinson testified that he and defendant were together
and acted in concert in the entry of the school on 9 April and
larceny of the checks, and were together the following day when
checks, forged by defendant, were uttered at the Jewel Box and
at the nearby Bestway Store.

Defendant’s evidence tended to show that he and his girl
friend, Debbie Keen, were together at defendant’s home in
Caswell County with his mother and brothers on the night of 9
April 1976, and that on the following day she accompanied defend-
ant on his route to Caswell, Person and Alamance Counties for
the collection of insurance premiums, finishing about 1 or 2
o'clock in the afternoon. On that day they were never closer than
30 miles to Reidsville. Defendant’s mother testified that defend-
ant and Debbie Keen were at her home on Friday night, left
together the next morning, and returned and stayed there Satur-
day afternoon. Several witnesses testified that they paid in-
surance premiums to defendant on the morning of 10 April. And
several witnesses testified that defendant had a good reputation.

In rebuttal for the State, Brian Moody testified that on 10
April 1976 at about 7:00 p.m. defendant and Robinson together
came to the Bestway Store in Reidsville and cashed a check.

Attorney General Edmisten by Associate Attorney
Christopher P. Brewer for the State.

Bethea, Robinson, Moore & Sands by Alexander P. Sands II]
for defendant appellant.

CLARK, Judge.

First, the defendant challenges the admissibility of the
eyewitness identification testimony of (1) the prosecuting witness
Barbara Harris, and (2) Brian Moody, who was called as a witness
for the State in rebuttal after defendant offered alibi evidence.

(1) The Identification Testimony of Barbara Harris

The identification testimony of Ms. Harris was admitted on
voir dire along with the testimony of Ms. Harris and Officers
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Huskey and Lambert, both of the Reidsville Police Department,
which, in summary, tended to show the following:

The lights in the store were bright; defendant was in the
presence of Ms. Harris for about 20 minutes, and most of this
time his face was two or three feet from hers. A week or so
passed before the check was returned to the store by the
bank with notice that it was forged. The matter was
reported to the police, and Ms. Harris gave a description of
the perpetrator. The police brought a group of several
photographs to the store for inspection by Ms. Harris, but
she did not find the photograph of the perpetrator among
them. A week or so later (in early May) she went to court to
view William Robinson, told officers Robinson was not the
perpetrator, and she was asked to look at other photographs
in an office. She did not find a photograph of the perpetrator
among them, but as she was leaving she glanced down at a
photograph on the desk, recognized it as the photograph of
the perpetrator and so advised Officer Lambert. He testified
that he did not recall a photographic identification by Ms.
Harris. On 16 June Officer Lambert arrested defendant on in-
formation of William Robinson, an accomplice, and at the jail
defendant was advised of his Miranda rights and he signed
written waiver. On the following day Ms. Harris was re-
quested to come to the police office. Defendant was told that
the same rights he was told about the night before applied.
Defendant said he understood. Defendant was asked if he
minded if someone looked at him and he replied, “No, let
anybody come, I didn't do anything.” Defendant was not ad-
vised of his right to have counsel present for the “one-man
lineup.” Ms. Harris was brought to an office where she iden-
tified defendant, who was the only black in the office.

[1] The defendant offered no evidence on woir dire. The trial
court found facts, including defendant’s consent to the “lineup,”
and concluded that Ms. Harris's courtroom identification of
defendant was based on her observation of him in the store at the
time of the crime and “not tainted by any out-of-court pro-
ceedings.”

The in-custody identification conducted at or after the initia-
tion of adversary judicial criminal proceedings when defendant
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was not warned of his right to have counsel present during the
confrontation is in violation of the Sixth Amendment. United
States v. Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed. 2d 1149
(1967); Gilbert v. California, 388 U.S. 263, 87 S.Ct. 1951, 18 L.Ed.
2d 1178 (1967); Kirby v. Illinois, 406 U.S. 682, 92 S.Ct. 1877, 32
L.Ed. 2d 411 (1972). Before such criminal proceedings have been
initiated Due Process protects the accused against the introduc-
tion of evidence of, or evidence tainted by, unreliable pretrial
identifications obtained through unnecessarily suggestive pro-
cedures. Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed. 2d
1199 (1967); Simmons v. United States, 390 U.S. 377, 88 S.Ct. 967,
19 L.Ed. 2d 1247 (1968).

The Wade and Gilbert cases held that an in-court identifica-
tion following an uncounseled lineup was allowable only if the
prosecution could clearly and convincingly demonstrate that it
was not tainted by the constitutional violation. Since these deci-
sions, North Carolina has directed that the trial court conduct a
voir dire hearing as soon as the identity issue is raised, and if it
is determined that the in-custody confrontation is in violation of
constitutional rights, then the in-court identification is admissible
only if the hearing judge finds that by clear and convincing
evidence the State has established that the in-court identification
is of independent origin and thus not tainted by the illegal
pretrial identification procedure. State v. Wright, 274 N.C. 84, 161
S.E. 2d 581 (1968), cert. den. 396 U.S. 934, 90 S.Ct. 275, 24 L.Ed.
2d 232 (1969); State v. Williams, 274 N.C. 328, 163 S.E. 2d 353
(1968); State v. Stamey, 3 N.C. App. 200, 164 S.E. 2d 547 (1968),
retrial, 6 N.C. App. 517, 170 S.E. 2d 497 (1969).

In Simmons v. United States, supra, a new rule was an-
nounced to deal with the admission of in-court identification
testimony that the accused claimed had been fatally tainted by a
previous suggestive confrontation, the court holding that due pro-
cess was violated by in-court identification if the pretrial pro-
cedure had been “so impermissibly suggestive as to give rise to a
very substantial likelihood of irreparable misidentification.” See
State v. McKeithan, 293 N.C. 772, 239 S.E. 2d 254 (1977).

In the case sub judice the trial judge ordered a wvoir dire
hearing, found facts, and concluded that the in-court identification
was of independent origin and not tainted by the illegal in-
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custody confrontation. We confess to some confusion from the
voir dire testimony of Ms. Harris that, about a month after
the crime in question, she saw a single photograph on a desk in
the police station and observed to Officer Lambert that it was a
photograph of the perpetrator (defendant). However, Officer
Lambert testified that he did not recall such photographic iden-
tification by Ms. Harris. Trial evidence established that Officer
Lambert arrested defendant about a month after Ms. Harris's
purported identification, the basis for the arrest being informa-
tion furnished by co-perpetrator Robinson, not her identification.
This somewhat bizarre twist does not negate her testimony
relative to the excellent lighting conditions in the store, the
perpetrator’s closeness to her for a period of about 20 minutes
and other evidence which gives her eyewitness identification
reliability and fully supports the conclusion of the trial court that
her in-court identification was not tainted by the unconstitutional
in-custody “show-up” confrontation.

Since the findings and conclusions of the trial court are sup-
ported by competent evidence, they are conclusive on appeal and
must be upheld. State v. McKeithan, supra.

(2) The Identification Testimony of Brian Moody

[21 The State’s witness Brian Moody testified that he saw
defendant and Robinson together in his Bestway Store in
Reidsville about 7:00 p.m. on Saturday, 10 April 1976. The State
offered this testimony in rebuttal after defendant had offered
alibi evidence tending to show that he was not in Reidsville or
even in Caldwell County on that day. Defendant aptly objected to
the identification question and moved for a woir dire. The trial
court denied the motion, but in the charge to the jury the court
instructed that “This evidence was received solely for the pur-
pose of showing the identity of the person who was present in
Reidsville on April 10th, 1976, with Robinson.”

This evidence related to a material feature of the case.
Defendant relied on the defense of alibi. The evidence was offered
in rebuttal to attack and negate this defense. The instructions of
the trial court which attempted to limit the purpose of the
evidence had no curative effect. We are unable to see that dif-
ferent rules or standards should be applied to the identification
testimony of Ms. Harris and Brian Moody. Both witnesses were
called to the police station on the same day for a “show-up” con-
frontation with the defendant which was unnecessarily suggestive
and in violation of the Sixth and Fourteenth Amendments. The
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testimony of both witnesses raises the same problem, the danger
of mistaken eyewitness identification.

The admission of the identification testimony by Moody is
not per se error, as defendant argues, because of the trial court’s
denial of defendant’s request for voir dire. The recent decision in
Manson v. Brathwaite, 432 U.S. 98, 97 S.Ct. 2243, 53 L.Ed. 2d 140
(1977), represents a modification of the ten-year-old doctrine of
the United States v. Wade, supra; Gilbert v. California, supra;
and Stovall v. Denno, supra, cases. The language of the decision
is somewhat guarded and difficult in application, but we gather
from the decision that even an unnecessarily suggestive iden-
tification procedure may produce admissible evidence if the court
finds from the totality of the circumstances that the eyewitness
identification possesses certain features of reliability. The totality
of the circumstances test was adopted as set forth in Neil v. Big-
gers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed. 2d 401 (1972), which test
has the following factors: (1) the witness’s opportunity to view the
perpetrator of the crime, (2) the witness’s degree of attention, (3)
the accuracy of his description of the criminal, (4) the level of cer-
tainty demonstrated by the witness, and (5) the time that elapses
between the crime and the confrontation.

In Manson, an undercover police officer bought hercin from
the defendant through an open doorway, observed him under
good lighting conditions for two or three minutes, and shortly
thereafter described him accurately. Two days later a single
photograph was given to the officer who identified it as a
photograph of the defendant. The Supreme Court held that the
Due Process Clause did not compel the exclusion of the identifica-
tion evidence since under the totality of the circumstances in the
case there does not exist “a very substantial likelihood of ir-
reparable misidentification,” citing Simmons v. United States,
supra.

In the case sub judice, the question before us is whether the
eyewitness identification possessed the features of reliability to
meet the test adopted in Manson. There was clear evidence of an
unfair “one-on-one” in-custody confrontation, without emergency
or exigent circumstances. Moore v. Illinois, --- U.S. ---, 98 S.Ct.
458, 54 L.Ed. 2d 424 (12 December 1977). The State did not offer
this confrontation evidence, but the defendant in cross-
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examination of Moody elicited the circumstances of his observa-
tion of defendant, both in the store and in the “show-up” confron-
tation at the police station, possibly because he was denied the
opportunity of doing so in voir dire hearing. In applying the Man-
son totality of the circumstances test to the case before us we
find material weaknesses in the eyewitness identification by
Moody. He observed the defendant for only a few minutes at a
time when there were many others in the store; he had no reason
to pay particular attention; there is no evidence that he gave an
accurate description of the perpetrator to anyone; and there was
a time lapse of two months between the observation and the
“show-up” confrontation. We note that State’s witness Robinson,
an accomplice, testified that defendant alone went in the Bestway
Store, but Moody testified that both defendant and Robinson
entered the store together and Robinson presented the check for
payment. \

We conclude that the evidence relating to Moody’s observa-
tion of defendant at the Bestway Store on the afternoon of 10
April 1976 did not meet the standards of reliability imposed by
Biggers-Manson, was in violation of the Due Process Clause, and
that the trial court erred in not conducting a voir dire hearing for
the purpose of determining if Moody’s in-court identification
should have been excluded because it was tainted by the un-
necessarily suggestive in-custody confrontation. See Moore v. Il
linois, supra.

This error was probably harmful to the defendant in the trial
of the case. The erroneous ruling deprived defendant of any op-
portunity of presenting to the court, in the absence of the jury,
the totality of the circumstances surrounding the initial observa-
tion by Moody and the subsequent suggestive confrontation.
Defendant was thus forced to develop this evidence by cross-
examination of Moody in the presence of the jury. We can only
speculate as to defendant’s trial tactics if the court had granted
his request for voir dire, but a remand to the trial court for the
limited purpose of conducting a voir dire to determine the ad-
missibility of Moody’s in-court identification would not render
harmless the error in failing to conduct such voir dire during
trial. '

On retrial, if the State elects to offer the in-court identifica-
tion testimony of Brian Moody, the trial court, by voir dire, must
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determine its admissibility. However, the standards for its ad-
missibility and the Biggers-Manson standards are similar, and the
trial court’s finding of admissibility would have to be supported
by competent evidence.

The judgment is reversed and we order a
New trial.

Judges MORRIS and MITCHELL concur.

IN THE MATTER OF THE DEED OF TRUST OF: MARVIN SIMON, HERBERT
CASHVAN aND CLAUDE HARRIS, PARTNERS T/A LEA COMPANY, GrAN-
TORS, T0 ARCHIE C. WALKER, TRUSTEE, RECORDED IN DEED OF TRUST BoOk
2703, PAGE 481, GUILFORD COUNTY REGISTRY

No. 77185C151
(Filed 18 April 1978)

1. Injunctions § 16; Mortgages and Deeds of Trust § 19— remedies for person
wrongfully restrained
For many years the law in N.C. has provided that a person wrongfully
restrained could elect either (1) to recover only the amount of the bond for the
damages he has suffered simply by petitioning the trial court in that action for
recovery or (2) to forego his action on the bond and bring an independent tort
suit for malicious prosecution; therefore, petitioner in this action who sought
to recover on bonds posted by respondents to protect petitioner from probable
loss by reason of delay in the foreclosure on a deed of trust was entitled to
recover, upon a showing that he was damaged by the delay, only the amount
of the bonds, which was $34,500.

2. Mortgages and Deeds of Trust § 19— foreclosure restrained —appeal bonds
G.S. 45-21.16 governs only bonds covering appeals from the clerk to the
trial court in foreclosure actions, while bonds for appeals from the traditional
trial court to the Court of Appeals in foreclosure actions are governed by G.S.
1-292.

3. Injunctions § 16; Mortgages and Deeds of Trust § 19— foreclosure
restrained —appeal from clerk to trial court —bond posted — interest as part of
damages

Interest accruing on the indebtedness during the pendency of a stay of
foreclosure would be a proper measure of damages under a bond conforming to
the language of G.S. 45-21.16.
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4. Injunctions § 16; Mortgages and Deeds of Trust § 19— foreclosure
restrained— appeal from trial court to Court of Appeals—bond posted — proper
measure of damages

In an action on a bond drawn in the language of G.S. 1-292 covering an ap-
peal from the trial court to the Court of Appeals in a foreclosure action, the
only measure of damages is waste plus the value of the use and occupation of
the property.

5. Injunctions § 16; Mortgages and Deeds of Trust § 19— foreclosure
restrained—hbond to protect from any loss by reason of delay—interest as part
of damages

Where respondents posted a bond to protect petitioner from “any prob-
able loss by reason of delay” in the foreclosure on a deed of trust, interest ac-
cruing on the debt would be a proper measure of damages, though not
required by G.S. 1-292, since, regardless of the statutory language, a surety is
liable on his bond under the language of the bond he has actually given rather
than the most restricted language which would suffice under the statute.

6. Rules of Civil Procedure § 6— affidavits not served prior to hearing— oppor-
tunity for examination
Respondents were not prejudiced where the trial court considered af-
fidavits not served on them prior to the hearing, since respondents had twelve
days from the beginning of the hearing to its completion to review the af-
fidavits.

APPEAL by respondents from Crissman, Judge. Judgment
entered 24 September 1976, Superior Court, GUILFORD County.
Heard in the Court of Appeals 8 December 1977.

On 1 October 1974, Marvin Simon, Herbert Cashvan, and
Claude G. Harris, partners trading as Lea Company, executed and
delivered to Virginia National Bank a note in the face amount of
$2,100,000 secured by a deed of trust on real and personal proper-
ty owned by them and located in Guilford County. Default was
made in the payment of the note, and, on 21 November 1975, peti-
tion for hearing on right to foreclose was filed by the trustee. At
the time of default, Monumental Life Insurance Company and
Volunteer State Life Insurance Company were the holders of the
note. Notice of hearing, dated the same day, set the time for the
hearing as 8 December 1975. On 5 December 1975, the Clerk, on
motion of Claude G. Harris, entered an order postponing the hear-
ing to 18 December 1975. On 17 December, after a hearing held
by agreement of the parties, an order authorizing foreclosure was
entered. The order required respondents to “post a total bond of
$2500.00 to protect the petitioner from any probable loss by
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reason of delay in the foreclosure, if a final judgment is entered
authorizing said foreclosure after all appeals have been con-
cluded.” (Emphasis added.)

On 30 December respondents filed a bond secured by cash
deposit of $2500. The pertinent provisions of the bond were that
“the bond to protect Archie C. Walker, Trustee, from any
probable loss by reason of delay in the foreclosure has been set at
$2500.00”, and “if said appellants shall pay all such losses not ex-
ceeding the amount of this bond, as the Court ultimately finds re-
sulted from delay in the foreclosure by reason of their ap-
peal. . ..

On 26 January 1976, the Superior Court entered an order
authorizing foreclosure. Respondents gave notice of appeal. The
court ordered that “respondents should post a total bond of
$32,000.00 to protect the petitioner from any probable loss by
reason of delay in the foreclosure, if a final judgment is entered
authorizing said foreclosure after all appeals have been con
cluded.” (Emphasis added.) The bond was filed on 26 January
1976, again secured by cash deposit. Again it recited that “the
bond to protect Archie C. Walker, Trustee, from any probable
loss by reason of delay in the foreclosure has been set at
$32,000.00”, and was to be null and void “if said appellants shall
pay all losses not exceeding the amount of this bond, as the court
ultimately finds resulted from delay in the foreclosure by reason
of their appeal. ...”

On 28 January 1976, the trustee filed a motion asking for the
appointment of a receiver to take possession of the real estate.
This motion was denied and, in the order denying it, the court
concluded that the court had previously required respondents to
post bonds of $2500 and $32,000 as security for the trustee for
probable losses by reason of delay in the foreclosure caused by
appeal, and trustee was, therefore, secured.

On 23 March 1976, this Court allowed the trustee’s motion to
dismiss respondents’ appeal as frivolous. On 30 March 1976,
respondents sought discretionary review by the Supreme Court.

On 9 April 1976, trustee filed a motion for determination of
damages and costs resulting from the delay in foreclosure. In that
motion, trustee recited that the sale was then set for 26 April;
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that a total of 109 days would have elapsed from the date of the
first scheduled sale; that the damages and costs trustee would
have suffered would be accrued interest for 109 days @ $499.28
or a total of $54,481.30, accrued ad valorem taxes for 109 days in
the total amount of $10,113.02, publication cost of $99, attorney
fees and expense in the amount of $9,075, and fee of $10 to the
Court of Appeals for filing motion.

The foreclosure sale was held on 26 April 1976, and
Monumental Life Insurance Company was the highest bidder at
$1,930,321.58. On 26 April, Wachovia Mortgage Company notified
respondents that the holders of the indebtedness would take
possession of the property on 27 April, under the provisions of
the deed of trust, to collect rents and preserve the property pend-
ing the completion of the foreclosure. On the day of the sale,
respondents served on the trustee a protest and objection to the
sale, and on 29 April, they filed a motion for an order requiring
Monumental Life Insurance Company, Wachovia Mortgage Com-
pany, and Irvin W. Grogan III to show cause why they should not
be held in contempt for violating the stay order of 26 January
1976. In that motion they recited that the court had required a
bond of $32,000 to protect the trustee from “any probable loss”
by reason of delay in foreclosure if a final order is entered
authorizing the foreclosure “after all appeals have been con-
cluded” and that the court had stayed foreclosure pending appeal;
that the trustee had held a foreclosure sale and then agents of
the high bidder had attempted to take possession of the property;
that an appeal to the Supreme Court was pending. A show cause
order was entered on 29 April, and Monumental Life Insurance
Company, Wachovia Mortgage Company, and Grogan (as agents
for Monumental), filed a response. Hearing on the show cause
order was had, and an order was entered on 7 May 1976 denying
the motion. From that order respondents noted an appeal.

On 14 July 1976, the Supreme Court denied respondents’
petition for a writ of certiorari, and dismissed their appeal. On 20
July 1976, petitioner filed an application for writ of assistance to
obtain possession of the property. The Clerk issued the writ of
assistance on 2 August 1976, and, on the same date, the parties
stipulated that possession would be delivered to petitioner on
that date, respondents reserving certain rights.
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On 6 August 1976, respondents filed a motion for return of
security and notice of the taking of the deposition of Irvin W.
Grogan III. They also filed a request for the production of
documents. On 10 August, petitioner filed his response and objec-
tion to the request for production of documents and motion for
return of security and moved for a protective order under G.S.
1A-1, Rule 26(c).

On 10 September 1976, and continuing on 22 September 1976,
a hearing was had on all the motions then pending. The court
heard evidence and had before it the entire record in this matter.
The court entered its order on 24 September 1976. After finding
facts, the court denied the motions of respondents for production
of documents, for return of security, and for further discovery.
The court allowed the trustee’s motion for protective order and
his motion for determination of damages, concluded that the
bonds do not limit the liability of respondents, and ordered that
the trustee should have and recover of the respondents, jointly
and severally.

“(a) The full sum of $48,983.14, for increased debt by the ad-
dition of interest;

(b) The full sum of $8,743.56, for increased ad valorem tax
liability;

(¢) The full sum of $10.00 for Court costs in the Court of Ap-
peals;

{d) The full sum of $99.00 for loss of advertisement costs;

(e) The full sum of $7,000.00 for counsel fees incurred with
Dees, Johnson, Tart, Giles & Tedder, Attorneys;

(f) Interest on the total of the foregoing amounts at 6% per
annum from the date of this Judgment; and

(g) The costs of this matter as taxed by the clerk.”

Respondents appeal, excepting to almost every finding of fact,
conclusion of law, and every numbered part of the judgment.
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Dees, Johnson, Tart, Giles & Tedder, by J. Sam Johnson,
Jr., Charles M. Tate and Charles R. Tedder, for petitioner ap-
pellee.

Turner, Enochs, Foster & Burnley, by C. Allen Foster,
James L. Burnley IV, and Eric P. Handler, for respondent ap-
pellants.

MORRIS, Judge.

[1] Although appellants concede that appellee is entitled to
damages, they contend that the damages must be limited by the
amount of the bond. We are constrained to agree. For many
years, the law in North Carolina has provided that a person
wrongfully restrained could elect either (1) to recover only the
amount of the bond for the damages he has suffered simply by
petitioning the trial court in that action for recovery or (2) to
forego his action on the bond and bring an independent tort suit
for malicious prosecution. Electical Works Union v. Country Club
East, 283 N.C. 1, 194 S.E. 2d 848 (1973); Shute v. Shute, 180 N.C.
386, 104 S.E. 764 (1920). Petitioner’s position in this case is no dif-
ferent. By petitioning the trial court in the present action for a
recovery on the bond, the petitioner limited his recovery to the
amount of the bond. The reason underlying the rule is obvious.
The trial court has the power to award only the amount which
the surety has contractually bound himself to pay. In the absence
of a bond, the court could award no recovery at all in that action.
The injured party would be forced to file a new and independent
action, and a full trial on that action would be necessary. The pro-
cess of recovering on the bond involves a compromise. One can
recover on the bond in the same action simply by showing that he
was damaged by the restraint, but to do so he must limit his
recovery to the amount of the bond. Bank v. Hicks, 207 N.C. 157,
176 S.E. 249 (1934), and Gruber v. Ewbanks, 199 N.C. 335, 154 S.E.
218 (1930). Therefore, petitioner’s recovery in this case is limited
to $34,500, the amount of the two bonds.

We now determine whether the court correctly allowed in-
terest as an item of damages.

In determining whether interest on the indebtedness is a
proper measure of damages, we must look both to the statutes
which required the bonds and to the language of the bonds.
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Respondents argue that the initial $2500 bond was issued pur-
suant to G.S. 45-21.16 but that the subsequent $32,000 bond was
issued pursuant to G.S. 1-292. We agree.

[2] What is now G.S. 45-21.16 was first enacted by the First Ses-
sion of the 1975 General Assembly. G.S. 45-21.16 provides for a
right to appeal the clerk’s decision to allow foreclosure to the
district or superior court. The appeal automatically entitles the
appealing party to a stay provided that he posts “a bond with suf-
ficient surety to protect the prevailing party from any probable
loss by reason of the delay in the foreclosure.” G.S. 45-21.16(d).
The language of G.S. 45-21.16(d) makes reference only to an ap-
peal from the clerk of court. Inasmuch as G.S. 45-21.16 was the
first legislation enacted which affected foreclosure proceedings
after the decision in Turner v. Blackburn, 389 F. Supp. 1250
(W.D.N.C. 1975) (which held the then existing procedures before
the clerk unconstitutional), it is safe to assume that the
legislature was responding to the due process requirements set
out in that case. G.S. 45-21.16, therefore, would be concerned sole-
ly with procedures taking place before the clerk of court and ap-
peals therefrom to the district or superior court, not with the
more traditional and constitutionally permissible procedures for
appeal from the district court or the superior court to the Court
of Appeals. Thus, we conclude that G.S. 45-21.16 governs only the
bond covering the appeal from the clerk to the trial court; bonds
for appeals from the traditional trial courts to the Court of Ap-
peals in foreclosure actions are governed as they previously were
by G.S. 1-292.

[8] G.S. 45-21.16(d) requires a bond “to proteet the prevailing
party from any probable loss by reason of delay in the
foreclosure.” This language deviates substantially from the
language used in other bond statutes. G.S. 1-292, which covers
bonds for appeals from the trial courts to the Court of Appeals,
requires a bond to cover “waste” and “the value of the use and
occupation of the property”. G.S. 45-21.34, which covers injunc-
tions against the confirmation of sales, requires a bond covering
“costs, depreciation, interest and other damages.” The language
of G.S. 45-21.16 is considerably broader than the language under
either G.S. 45-21.34 or G.S. 1-292. We must, therefore, conclude
that the legislature intended that the courts have great latitude
in measuring damages under G.S. 45-21.16. In actions involving in-



58 COURT OF APPEALS [36

In re Simon

junctions against foreclosure, our Supreme Court has in Bank v.
Hicks, supra, approved the use of interest on the value of the
land, and in Gruber v. Ewbanks, supra, approved the use of the
interest aceruing on the indebtedness during the period of the in-
junction. Under the very broad langauge of G.S. 45-21.16, we
believe that either one of these measures of damage would be
proper. Therefore, interest accruing on the indebtedness during
the pendency of stay would be a proper measure of damages
under a bond conforming to the language of G.S. 45-21.16.

[4] It is obvious that the only proper measure of damages under
a bond using the very same language as G.S. 1-292 would be
waste plus the value of the use and occupation of the property.

[5] Regardless of the statutory language, a surety is liable on his
bond under the language of the bond he has actually given rather
than the most restricted language which would suffice under the
statute. The surety is liable on the instrument in accordance with
the language he actually used. See generally Town of
Hillsborough v. Smith, 10 N.C. App. 70, 178 S.E. 2d 18 (1970),
cert. denied 277 N.C. 727, 178 S.E. 2d 831 (1971). Therefore, in
this case, respondent is liable on the bond for “any probable loss
by reason of the delay.” Although G.S. 1-292 does not require a
bond which uses language as expansive as respondents used in
the $32,000 bond, the language actually used in the bond entitles
petitioner to use interest accruing on the indebtedness as the
measure of damages. Gruber approved accrued interest as an ac-
ceptable measure of damages where the bond, pursuant to C.S.
§ 854 (now repealed), protected the other party against “such
damages . . . as he sustains by reason of the injunction.” The
language the court confronted in Gruber closely parallels the very
broad language (“any probable loss”) used in this bond. Therefore,
interest aceruing on the debt would be a proper measure of
damages. Since the language used for both the $2500 bond and
the $32,000 bond is the same, the petitioner is entitled to use the
same measure of damages in both instances. Thus, there was no
error in the trial court’s use of interest on the indebtedness as
the measure of damages.

Petitioner in this case proved to the satisfaction of the trial
court damages in the amount of $48,983.14 as measured by in-
terest accruing on the indebtedness. We have held that peti-
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tioner’s recovery is limited to $34,500, the total amount of the two
bonds. Because petitioner’s recovery cannot exceed $34,500 and
because petitioner has already proved damages in excess of that
amount, it is unnecessary for this Court to decide whether the
trial court’s allowance of ad valorem taxes and attorney’s fees
was appropriate since any error would be harmless. Insurance Co.
v. Tire Co., 286 N.C. 282, 210 S.E. 2d 414 (1974).

Respondents have also assigned as error the trial court’s
refusal to allow further discovery by the respondents. It appears
that the primary purpose of this effort was to determine facts
with respect to the billing procedures of the petitioner’s attorney.
Respondents do not seriously argue that the calculation of ac-
crued interest was erroneous. Because accrued interest exceeds
the amount of the bonds, respondents cannot show wherein they
have been harmed by the trial court’s refusal to permit further
discovery. Thus, there is no reversible error. Insurance Co. v.
Tire Co., supra.

[6] Finally, respondents argue that the decision of the trial court
should be reversed because the trial court considered affidavits
not served on them prior to the hearing. While it may be true
that the affidavits were not served on them prior to the hearing,
respondents had a period of 12 days between 10 September 1977,
the date on which the hearing was commenced, and 22 September
1977, the date on which the hearing was completed, to review the
affidavits. While we do not approve this procedure, we do not find
prejudice to respondents sufficient to warrant reversal. Story v.
Story, 27 N.C. App. 349, 219 S.E. 2d 245 (1975).

For the reasons we have previously stated, the petitioner is
entitled to recover $34,500, the amount of the two bonds, with in-
terest thereon as provided in the judgment entered. The case,
therefore, will be remanded to the trial court for entry of judg-
ment in the amount of the total of the two bonds, plus interest
thereon. The judgment of the trial court is

Affirmed in part; reversed in part; and remanded.

Judges HEDRICK and ARNOLD concur.
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STATE OF NORTH CAROLINA ON RELATION OF DONALD M. JACOBS,
DISTRICT ATTORNEY OF THE EIGHTH JUDICIAL DISTRICT, PLAINTIFF
v. WILMAN E. SHERARD, SINGLE; AND LOLA SHERARD CRAWFORD,
Wipow, DEFENDANTS AND THIRD PARTY PLAINTIFFS v. DONALD M. JACOBS,
JAMES SASSER, ROBERT E. DAVIS, DAVID CARL WILEY, KENNETH
PENNINGTON, DONALD PARKER, LEROY LOCKLAIR, WILLIAM
TILGHMAN, AND BILL UZZELL, THIRD PARTY DEFENDANTS

No. 7785(C362
(Filed 18 April 1978)

1. Nuisance § 10— abatement of public nuisance —ex parte order of removal from
premises
In an action to abate a public nuisance, the trial court had no authority to
issue an ex parte order directing officers to remove defendants from posses-
sion of the premises since an order of abatement may be entered only in a
final judgment after the existence of the nuisance has been admitted or
established. Former G.S. 19-5.

2. Nuisance § 10; Solicitors § 1 — abatement of public nuisance —duty of district
attorney
The district attorney had the authority and duty to maintain an action to
abate a public nuisance created by defendants’ use of their dwelling for the
sale of taxpaid liquor.

3. Public Officers § 9.1; Solicitors § 1— official action by district attorney —ab-
solute immunity
The district attorney who brought an action to abate a nuisance created
by defendants’ use of their residence for the sale of taxpaid liquor was pro-
tected by absolute immunity against a suit brought by defendants based on
the district attorney’s procurement of an illegal ex parte judicial order entered
prior to trial removing defendants from possession of their residence.

4. Public Officers § 9.1— action by officers under illegal court order — qualified
immunity
Law officers who ejected defendants from their residence pursuant to an
illegal ex parte order entered in an action to abate a nuisance created by
defendants’ use of their residence for the sale of taxpaid liquor were protected
by qualified immunity against a suit by defendants based on the wrongful
ejectment where the officers acted pursuant to an order valid on its face.

APPEAL by Third Party Plaintiffs from Swmith, Judge (David
I). Order entered 4 March 1977, Superior Court, WAYNE County.
Heard in the Court of Appeals 9 February 1978.

For the State the original plaintiff, District Attorney Jacobs,
instituted action to abate a public nuisance action under G.S.
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19-2.1 against defendants on the grounds that defendants were
using their residence to sell taxpaid alcoholic beverages and that
the residence was maintained so as to encourage the congregation
of drunken and disorderly persons. The complaint prayed that
defendants (1) be restrained “from maintaining, residing in, and
operating the said dwelling house . ..” and (2) “from continuing to
reside in and operating as described above the aforesaid dwelling
house and property; . . .” The complaint was supported by af-
fidavits of four law enforcement officers, three of whom were
subsequently made third party defendants. On 29 April 1976,
Judge Small held an ex parte hearing, found that the premises
constituted a nuisance, and issued an order restraining defend-
ants from using their residence “so as to constitute a nuisance,”
and removing defendants from possession of their residence. On 3
May 1976 Judge Small, upon motion of defendants, rescinded that
part of the 30 April order directing the ejectment of defendants
because “the provisions of Chapter 19 of the General Statutes of
North Carolina do not authorize the above portion of the Order
except after a final judgment on the merits.”

The defendants then filed a third party complaint naming as
third party defendants District Attorney Jacobs, the original
plaintiff, and the officers who boarded and padlocked the
premises, and alleging that the third party defendants had
maliciously prosecuted them in seeking the removal injunction
and had trespassed upon their property in order to enforce the
maliciously motivated removal, and praying for actual and
punitive damages. District Attorney Jacobs singly and the other
third party defendants jointly made motions to dismiss the third
party complaint for failure to state a claim upon which relief
could be granted because all third party defendants were immune
from such action. After hearing on 4 March 1977, the court
granted the motions of the third party defendants and dismissed
the third party complaint with prejudice. From this order defend-
ants, as third party plaintiffs, appeal.

Attorney General Edmisten by Special Deputy Attorney
General Jacob L. Safron for defendant appellee Jacobs.

Herbert B. Hulse for defendant and third party plaintiff ap-
pellants.

Taylor, Warren, Kerr & Walker by Robert D. Walker, Jr.
for third party defendant appellees.
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CLARK, Judge.

[1] The trial court had the authority under G.S. 19-2 to issue an
ex parte temporary “writ of injunction” preserving the status quo
and restraining the defendants from removing or interfering with
the contents of the place where the nuisance was alleged to exist.

But the trial court had no authority to issue an ex parte
order directing law officers “to forthwith remove the said defend-
ants from the possession of the said premises, . ..” A trial court
has authority to enter an order of abatement only in a final judg-
ment after the existence of the nuisance has been admitted or
established. G.S. 19-5.

The trial court upon motion by original defendants recog-
nized its error and corrected its original order of 29 April 1976
with its order of 3 May 1976. The complaint filed by District At-
torney Jacobs for the State prayed that the court “properly en-
join and restrain the defendants from maintaining, residing in,
and operating the said dwelling house. . . .” (Emphasis added.) It
is noted that there was no prayer that this relief be granted in an
ex parte temporary restraining order. However, original defend-
ants allege in their complaint that District Attorney Jacobs in ob-
taining the order acted with malice toward the third party plain-
tiffs, and to “humiliate, vex and to illegally seize the property ...
casting them out into the streets.” In ruling on the motions of
third party defendants to dismiss the complaint for failure to
state a claim upon which relief could be granted under Rule
12(b)(6), all well-pleaded allegations of the complaint are taken to
be true. Sutton v. Duke, 277 N.C. 94, 176 S.E. 2d 161 (1970).

All of the third party defendants claim immunity from
damages for actions committed in the discharge of their official
duties.

[2] Before discussing the question of immunity, it is appropriate
that the kind and nature of this action against the third party
defendants be examined. District Attorney Jacobs initiated the
padlock proceeding against the original defendants. Under G.S.
19-2 such proceeding may be maintained by “the district attorney
or any citizen. ...” The proceeding is a civil action which may be
instituted by a citizen in the name of the State, and it must be
based upon allegation and proof of the specific acts denounced by
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G.S. 19-1. State v. Alverson, 225 N.C. 29, 33 S.E. 2d 135 (1945). If
instituted by a private citizen, the court may order the District
Attorney to prosecute the action to judgment. G.S. 19-3. The case
sub judice is based on the allegation that the dwelling house was
being used and operated by defendants as a place to sell tax paid
whiskey. This is an act denounced by G.S. 19-1, and a public
nuisance, State v. Brown, 221 N.C. 301, 20 S.E. 2d 286 (1942); it is
also a violation of the criminal law. G.S. 18A-25. Under the cir-
cumstances the District Attorney not only had authority to main-
tain the action but it was his implied duty to do so as an advocate
of the State’s interest in the protection of society. See G.S. TA-61,
and State v. Best, 280 N.C. 413, 186 S.E. 2d 1 (1972).

The third party complaint is based not on malicious prosecu-
tion, but on the wrongful ejectment of the original defendants
from their residence by District Attorney Jacobs who obtained
the illegal order, and by the law .officers who in executing the
order went to the premises, required original defendants to
vacate the premises, and then boarded up and padlocked the
residence. See Prosser, Torts, 1971 Ed., Misuse of Legal Pro-
cedure, § 121, p. 856. This ejectment of the original defendants
was done pursuant to the ex parte order of the trial judge. A
temporary restraining order removing them from their residence
was not authorized under G.S. 19-1 and was in violation of Due
Process; such removal could have been validly ordered by the
trial judge under G.S. 19-b only when the nuisance had been
established after due notice and hearing or trial. But it is not
alleged in the third party complaint that this invalid ex parte
restraining order was entered by the trial judge pursuant to a
conspiracy between the trial judge and any one or more of the
third party defendants, or that the third party defendants by
fraud or undue influence had the trial judge issue the removal
order. So in the case sub judice the claim of immunity is sup-
ported by the order of the trial judge which, though invalid, was
made within the scope of his judicial duty and served to insulate
the alleged wrongful conduct of the third party defendants.

We note that G.S. 19-2 was repealed effective 1 August 1977,
and replaced by G.S. 19-2.1 through G.S. 19-2.5, which more sharp-
ly defines padlock procedures and the authority of the trial court
to enter the temporary restraining order and preliminary injune-
tion. And the last sentence of G.S. 19-2.1, effective 1 August 1977,
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provides, in part, that “no action shall be maintained against the
public official for his official action.” Those replacement statutes
are not applicable to the proceeding before us which was in-
stituted on 30 April 1976, and the alleged illegal conduct in
removing original defendants from their residence occurred a few
days thereafter.

[31 Though the statutory provision for absolute immunity to the
‘District Attorney is not applicable to the proceeding before us,
the provision accurately states the law, which has established ab-
solute immunity for a district attorney acting in his official capaci-
ty. No officer, of course, as Prosser points out “is absolved from
liability for his private and personal torts merely because he is an
officer, and the question arises only where he performs, or pur-
ports to perform, his official functions.” Prosser, Torts, 1971 Ed.,
Immunities, § 132, p. 987. The policy behind granting any im-
munity at all to public officers, judicial or otherwise, is stated in
Prosser, supra, as follows:

“The complex process of legal administration requires
that officers shall be charged with the duty of making deci-
sions, either of law or of fact, and acting in accordance with
their determinations. Public servants would be unduly
hampered and intimidated in the discharge of their duties,
and an impossible burden would fall upon all our agencies of
government if the immunity to private liability were not ex-
tended, in some reasonable degree, to those who act im-
properly, or exceed the authority given. The development of
a system of administrative law, insuring a reasonable oppor-
tunity to be heard before action is taken, and resulting in ef-
feect in the creation of a subordinate body of courts, affords a
strong argument for the recognition of an immunity in the in-
dividual officers concerned.”

Judges and judicial officers have always been awarded “ab-
solute” immunity for their judicial acts. Absolute immunity
covers even conduct which is corrupt, malicious or intended to do
injury. Foust v. Hughes, 21 N.C. App. 268, 204 S.E. 2d 230, cert.
den. 285 N.C. 589, 205 S.E. 2d 722 (1974); Prosser, supra. Pros-
ecutorial immunity is likewise absolute because it is really but a
particular manifestation of judicial immunity. Imbler v. Pachtman,
424 U.S. 409, 96 S.Ct. 984, 47 L.Ed. 2d 128 (1976); McCray v.
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Maryland, 456 F. 2d 1 (4th Cir. 1972); Mazzucco v. Board of
Medical Examiners, 31 N.C. App. 47, 228 S.E. 2d 529 (1976); Pros-
ser, Torts, 1971 Ed., Misuse of Legal Procedure, § 119, pp.
837-838. Contending that prosecutorial immunity may be only
“qualified,” or malice-destroyed, defendant relies on the following
language in State v. Swanson, 223 N.C. 442, 444, 27 S.E. 2d 122,
123 (1943):

“[IIn cases where a public officer, even judicial or quasi-
judicial, instead of acting in an honest exercise of his judg-
ment, acts corruptly or of malice, such officer is liable in a
suit instituted against him by an individual who has suffered
special damage by reason of such corrupt and malicious ac-
tion. . . .”

However, the public officer in Swanson was a sheriff, a “public of-
ficer” acting judicially and not a district attorney, who is a
specially classed and privileged “judicial officer.” Swanson’s grant
of only qualified immunity to public officers does not affect the
general grant of absolute immunity to district attorneys. District
Attorney Jacobs is clearly protected, and the trial court properly
dismissed the third party complaint against him.

[4] The other third party defendants are law enforcement of-
ficers and as such are “public officers.” Blake v. Allen, 221 N.C.
445, 20 S.E. 2d 552 (1942). Public officers enjoy no special im-
munity for unauthorized acts, or acts outside their official duty.
Gallimore v. Sink, 27 N.C. App. 65, 218 S.E. 2d 181 (1975). In ex-
amining appellants’ contention that their third party complaint
against the public officers should not have been dismissed we
must decide whether appellants’ complaint alleges that these of-
ficers acted outside their official duty in carrying out the removal
order of the trial court.

The officers cannot be deemed to act maliciously when they
enforce a court order that is valid on its face. They are not to be
expected to go behind the face of the order. Greer v. Broad-
casting Co., 256 N.C. 382, 124 S.E. 2d 98 (1962); Alexander v. Lind-
sey, 230 N.C. 663, 55 S.E. 2d 470 (1949). It is generally held that
public officers are acting “ministerially,” and are qualifiedly im-
mune even when:

“[Aleting under an unconstitutional statute, which can confer
no jurisdiction at all, the courts are being driven slowly to
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the view that the officer cannot be required to determine
legal questions which would often perplex a court, and that if
he has acted in good faith he should not be liable.” Prosser,
Torts, 1971 Ed., Immunities, § 132, p. 991.

See also Prosser, supra, Note 22, and law review articles cited
therein.

In paragraph 27 of their third party complaint the appellants
sum up their allegation against the law officer defendants as
follows:

“27. That the other named defendants have evidenced
their malice toward the third party plaintiffs by their zeal in
which they undertook the padlocking of the premises and
statements they have made in the presence of the third par-
ty plaintiffs, and by their total failure to assist or offer to
assist in mitigating the damages suffered by the third party
plaintiffs when the order of May 3, 1976, was entered placing
them back into their dwelling house.”

But there is no allegation that the law officers exceeded their
authority or acted outside the scope of the duty imposed upon
them by the removal order of the trial court. Though the removal
order was in excess of the court’s authority, the acts of the law
officers in carrying out the court order were not “illegal and
unlawful,” as alleged. And if they acted within the scope of their
duty, it does not subject them to liability if they acted with “zeal”
or made statements in the presence of appellants indicating joy in
carrying out their duties.

We find that the third party defendants are protected
against the allegation in the complaint by their plea of immunity,
District Attorney Jacobs by his absolute immunity, and the law
enforcement officers by their qualified immunity.

The order dismissing the third party complaint with prej-
udice is

Affirmed.

Judges MORRIS and MITCHELL concur.
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SIMPSON HOWARD v. CHRIS MERCER

No. 7785C472
(Filed 18 April 1978)

Rules of Civil Procedure § 59— injuries to pedestrian—new trial on damages
issue— abuse of discretion
In an action to recover for personal injuries sustained by plaintiff in a
pedestrian-automobile accident where the jury awarded plaintiff $20,000, the
trial court abused its discretion in setting aside the verdict on the issue of
damages on the grounds that the verdict was against the greater weight of the
evidence and that it was excessive, since plaintiff offered strong evidence, in-
cluding that of medical experts, that he sustained a permanent injury, lost con-
siderable wages, and endured pain and suffering; defendant offered very little
evidence in opposition; the amount of the verdict was clearly within the max-
imum limit of a reasonable range, plaintiff having shown that he incurred
medicial expenses of $2,265 and lost $3,308 in wages and arguing that $14,355
was not unreasonable to compensate him for pain, suffering and permanent
disability; and there was no appearance that the verdict was given under the
influence of passion or prejudice. G.S. 1A-1, Rule 59.

APPEAL by plaintiff from Gavin, Judge. Judgment entered 28
February 1977 in Superior Court, LENOIR County. Heard in the
Court of Appeals 8 March 1978.

Plaintiff seeks to recover for personal injuries which he
alleges were caused by the negligence of defendant in a
pedestrian-automobile accident. His evidence tended to show that
he was walking on the left shoulder of a highway on 24 December
1971; that defendant was operating his truck in the same direc-
tion plaintiff was walking; and that as defendant was passing
another vehicle, a mirror on his truck struck plaintiff’s elbow,
causing the injuries complained of.

The jury answered issues of negligence and contributory
negligence in favor of plaintiff and awarded him $20,000.00.

Defendant moved for judgment notwithstanding the verdict
or, in the alternative, for a new trial. The court denied the motion
for judgment n.o.v. but set aside the verdict and ordered a new
trial on the issue of damages on the grounds that the verdict was
“excessive and contrary to the weight of the evidence.”

Plaintiff appealed.
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Turner and Harrison, by Fred W. Harrison, for the plaintiff.

Jeffress, Morris & Rochelle, by Vernon H. Rochelle and
Dawvid R. Duke, for defendant appellee.

BRITT, Judge.

The sole question presented is whether the trial court erred
in setting aside the verdict on the issue relating to plaintiff’s
damages and awarding a new trial on that issue. We hold that the
court erred.

Prior to the enactment and effective date of the Rules of
Civil Procedure, G.S. Chapter 1A (effective 1 January 1970), G.S.
1-207 authorized a trial judge to set aside a verdict and grant a
new trial “upon exceptions, or for insufficient evidence, or for ex-
cessive damages.”

G.S. 1A-1, Rule 59(a), sets out nine grounds upon which the
trial judge may grant a new trial on all or part of the issues;
subsections (6) and (7) provide:

(6) Excessive or inadequate damages appearing to have
been given under the influence of passion or prejudice;

{7) Insufficiency of the evidence to justify the verdict or
that the verdict is contrary to law; . .

Prior to the effective date of G.S. Chapter 1A, it had become
well established in this jurisdiction that a motion to set aside a
verdict on the ground that the verdict was contrary to the weight
of the evidence, or that the award of damages was excessive or
inadequate, was addressed to the sound discretion of the trial
judge and his ruling on the motion was not reviewable absent a
showing of abuse of discretion. 7 Strong’s N.C. Index 2d, Trial
§§ 51 and 52, and cases therein cited.

In Britt v. Allen, 291 N.C. 630, 231 S.E. 2d 607 (1976), the
court, speaking through Chief Justice Sharp, said (page 635):

“The adoption of the Rules of Civil Procedure (N.C. Sess.
Laws 1967, ch. 954, § 4, effective 1 January 1970; N.C. Sess.
Laws 1969, ch. 803, § 1) and the repeal of G.S. 1-207 (1953)
did not diminish the trial judge’s traditional discretionary
authority to set aside a verdict. The procedure for exercising
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this traditional power was merely formalized in G.S. 1A-1,
Rule 59, which lists eight specific grounds and one ‘catch-all’
ground on which the judge may grant a new trial. Section
(a)(9) of Rule 59 authorizes the trial judge to grant a new trial
for ‘any other reason heretofore recognized as grounds for a
new trial.’ See Sizemore, General Scope and Philosophy of
the New Rules, 5 Wake Forest Intramural L. Rev. 1, 42-43
(1969).”

A review of the law in North Carolina does not reveal a
standard for determining what is a sufficient abuse of discretion
to warrant a reversal of a trial court’s ruling on a Rule 59 motion
in which a new trial was granted. However, the case of Taylor v.
Washington Terminal Co., 409 F. 2d 145 (D.C. Cir.), cert. denied
90 S.Ct. 93, 396 U.S. 835, 24 L.Ed. 2d 85 (1969), decided under
Federal Rule 59 which is similar to North Carolina Rule 59, has
established a standard in that jurisdiction for determining when
an abuse of discretion has occurred in Rule 59 orders. See 11
Wright & Miller, Federal Practice and Procedure: Civil § 2820
(1973).

In Taylor the plaintiff was awarded $80,000 by the jury and
the defendant was granted a new trial unless plaintiff would
remit $60,000 of the verdict on the grounds that it was excessive.
A second trial was held and the plaintiff received a verdict of
$25,000. On appeal the appellate court held that the district court
erred in granting a new trial and ordered reinstatement of the
original verdict.

The plaintiff in Taylor was a fireman employed by the
defendant railroad company. He was injured when he tripped
over an electric cable that had been left lying on the walkway
between the railway tracks. As plaintiff fell he struck his arm
against a steel water plug, injuring his wrist which was later
fused into an immovable joint by corrective surgery. The pain and
swelling in the wrist was treated with aspirin and plaintiff was
limited to performing light duty on his job due to the injury. Two
years later, plaintiff developed a duodenal ulcer which required
that 756 percent of his stomach be removed and left him in con-
stant pain. Plaintiff established $10,000 in medical expenses,
about half of which were attributable to the wrist injury and
about half to the ulcer. Conflicting medical testimony was in-
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troduced on the question of whether the ulcer was related to the
original wrist injury. Based on these facts, the original verdict of
$80,000 was set aside as excessive by the trial court.

In holding that the trial court had abused its discretion by
setting aside the original verdict and granting a new trial to the
defendant, the court set forth the following guidelines for deter-
mining when an abuse of discretion has occurred:

A more difficult question is the scope of appellate
review of an order granting a new trial. It is by now stand-
ard doctrine that such orders may be reviewed for abuse of
discretion, even when based upon such broad grounds as the
trial judge’'s conclusion that the verdict was excessive or was
against the weight of the evidence. There has been much
discussion of the content which should be given to the
elusive phrase “abuse of discretion,” with the weight of
learning against appellate reversal except in relatively rare
cases.

This learning has largely arisen from consideration of
cases in which motions for new trial—especially on the
ground of excessive verdict —have been denied. Two factors
unite to favor very restricted review of such orders. The
first of these is the deference due the trial judge, who has
had the opportunity to observe the witnesses and to consider
the evidence in the context of a living trial rather than upon
a cold record. The second factor is the deference properly
given to the jury’'s determination of such matters of fact as
the weight of the evidence and the quantum of damages. This
second factor is further weighted by the constitutional alloca-
tion to the jury of questions of fact.

Where the jury finds a particular quantum of damages
and the trial judge refuses to disturb its finding on the mo-
tion for a new trial, the two factors press in the same direc-
tion, and an appellate court should be certain indeed that the
award is contrary to all reason before it orders a remittitur
or a new trial. However, where, as here, the jury as primary
fact-finder fixes a quantum, and the trial judge indicates his
view that it is execessive by granting a remittitur, the two
factors oppose each other. The judge's unique opportunity to
consider the evidence in the living courtroom context must
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be respected. But against his judgment we must consider
that the agency to whom the Constitution allocates the fact-
finding funection in the first instance—the jury-has
evaluated the facts differently.

In this jurisdiction particularly, District Court judges
have given great weight to jury verdicts. They have stated
that a new trial motion will not be granted unless the “ver-
dict is so unreasonably high as to result in a miscarriage of
justice,” or, most recently, unless the verdict is “so inor-
dinately large as obviously to exceed the maximum limit of a
reasonable range within which the jury may properly
operate.”

At the appellate level, in reviewing a trial judge's grant
of a new trial for excessive verdict, we should not apply the
same standard. The trial judge's view that a verdict is out-
side the proper range deserves considerable deference. His
exercise of discretion in granting the motion is reviewable
only for abuse. Thus we will reverse the grant of a new trial
for excessive verdict only where the quantum of damages
found by the jury was clearly within “the maximum limit of a
reasonable range.” 409 F. 2d at 147-149.

In the case at hand, evidence with respect to plaintiff’s in-
juries tended to show:

At the time of the accident plaintiff was 59 years old and
employed as a handyman-helper, earning approximately $130-$190
per week. The impact of the lick to plaintiff’s arm caused a frac-
ture of the multiple bones of his right elbow and a fracture in his
forearm. He underwent corrective surgery for the injuries, caus-
ing him to remain in the hospital from 24 December 1971 until 4
January 1972. He remained in a cast until 27 January 1972 and
under a physician’s care until April 1972 when a portion of the
metal screw holding the bones in his elbow together was removed
surgically. At the time of medical discharge he had a 15 percent
permanent partial disability of his right arm.

Plaintiff was out of work for approximately six months im-
mediately following the accident. After his discharge he was able
to obtain work for a short time as a janitor. In February of 1976
he returned to his physician complaining of weakness and numb-



72 COURT OF APPEALS [36

Howard v. Mercer

ness in his right hand; it was determined that this was caused by
irritation to his ulna nerve in his elbow. His physician testified
that this condition could or might have resulted from the injuries
received in the 1971 accident. The condition was treated by a sec-
ond operation which Dr. Langley classified as successful even
though plaintiff was still rated as having a 15 percent permanent
partial disability which would prevent him from lifting heavy ob-
jeets or using his right hand in an awkward position.

Plaintiff is limited in the movement of his right arm, hands
and fingers and experiences a continuous stinging sensation in his
right arm and hand as well as occasional pain. Since his second
operation he has held a temporary job at a smaller income in a
tobacco warehouse cleaning up and delivering water to other
workers; however, he has been unable to obtain ordinary manual
labor because the second operation resulted in the loss of
strength in his right hand.

The parties stipulated that plaintiff’s total medical expenses
were $2,265.50.

Defendant offered no evidence contradicting plaintiff’s
evidence with respect to his injuries except the testimony of the
rescue squad member who carried plaintiff to the hospital. He
stated that plaintiff complained of pain in his shoulder; that he
had plaintiff open and close his hand and examined his arm and
elbow; and that while he could not find “that much damage” to
plaintiff’s arm, he put it in a sling.

The court charged the jury that the mortuary tables in-
troduced into evidence indicated that plaintiff had a life expect-
ancy of 18.29 years; that in determining the amount of damages,
they would consider evidence as to plaintiff’s age, occupation, the
extent of his employment, the value of his services, the amount of
his income at the time of his injury, and the disability or
disfigurement affecting his earning capacity; and that they would
consider plaintiff’s life expectancy in determining the proper
amount of damages for loss of earnings, pain and suffering, scars
and disfigurement and loss of use of part of his body.

The trial judge overturned the verdict on the issue of
damages on the grounds that the verdict (1) was against the
greater weight of the evidence and (2) that it was excessive.
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With respect to the first ground, the plaintiff’s testimony is
quite strong that he sustained a permanent injury, that he lost
considerable wages and that he endured pain and suffering. His
testimony is supported by expert medical testimony and defend-
ant offered very little evidence in opposition. We do not think the
record supports the trial court’s ruling. It is true that the
evidence on the issue of contributory negligence is relatively
close but here we are concerned only with evidence relating to
the issue of damages.

With regard to the second ground—the verdict was ex-
cessive— we think the rule stated in Taylor is sound. We also
think Rule 59(a)6) adds a new factor for consideration by the trial
judge in passing upon a motion to set aside a verdict on the
ground of excessive or inadequate damages, namely, that the
damages were awarded “under the influence of passion or prej-
udice”. We do not consider our holding in conflict with the quoted
statement from Britt v. Allen, supra, since the court in that case
was dealing solely with Rule 59a)(7). See Samons v. Meymandsi, 9
N.C. App. 490, 177 S.E. 2d 209 (1970), cert. denied 277 N.C. 458,
178 S.E. 2d 225 (1971), and Setzer v. Dunlap, 23 N.C. App. 362, 208
S.E. 2d 710 (1974), where the court used the new language set
forth in Rule 59(a)(6).

Plaintiff argues that the evidence showed that he lost $3,308
in wages; that this amount added to the $2,265 in medical ex-
penses showed “specials” of $5,645; and that the remainder of the
$20,000 verdict, $14,355, was not unreasonable to compensate him
for pain, suffering and permanent disability. We find this argu-
ment persuasive.

The foregoing considered, we conclude that the verdict was
clearly within “the maximum limit of a reasonable range”, and
that there was no appearance that the verdict was given under
the influence of passion or prejudice. We therefore hold that the
able trial judge abused his discretion in setting aside the verdict.

For the reasons stated, the order setting aside the verdict
and awarding defendant a new trial on the issue of damages is
reversed, the verdict is reinstated and this cause is remanded to
the superior court for entry of judgment in accordance with the
verdict returned by the jury.
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Reversed and remanded.

Judges CLARK and ERWIN concur.

STATE OF NORTH CAROLINA v. GREGORY DEAN PATTERSON

No. 77258C723

(Filed 18 April 1978)

1. Homicide § 28.3— instructions on self-defense—reasonableness of apprehen-
sion— whether deceased had weapon
The trial court in a homicide case did not err in instructing the jury that,
in determining the reasonableness of defendant’s apprehension for his safety,
one circumstance for the jury to consider was whether deceased had a weapon
in his possession.

2. Homicide § 24.3— self-defense—instructions—burden of proof—burden of go-
ing forward with evidence
The trial court’s charge in a homicide case did not improperly place on
defendant the burden of rebutting the presumption of unlawfulness but clearly
placed on the State the burden of proving beyond a reasonable doubt all the
elements of murder, including unlawfulness, and the charge was not improper
in placing on defendant the burden of presenting evidence of self-defense.

3. Criminal Law § 65; Homicide § 15.2— exclusion of evidence as to physical and
mental state—harmless error
While the failure of the trial court in a homicide case to admit evidence
pertaining to defendant’s physicial condition and state of mind at the time of
the killing might have been error, it cannot be determined whether such error
was prejudicial to defendant where defendant failed to make an offer of the
evidence.

4. Homicide § 19— self-defense— prior incidents of violence—improper questions

In a homicide prosecution in which defendant presented evidence tending

to show self-defense, the trial court did not improperly limit testimony

concerning prior incidents of violence by deceased against defendant where

one excluded question attempted to introduce new evidence on redirect ex-

amination, two questions called for hearsay answers, and the fourth question
attempted to elicit evidence previously admitted.

APPEAL by defendant from Snepp, Judge. Judgment entered
6 April 1977, in Superior Court, CATAWBA County. Heard in the
Court of Appeals 13 January 1978.
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Defendant was charged under a proper bill of indictment
with the murder of Michael Millsap. Since defendant stipulated
that Michael Millsap died 2 March 1976 as a proximate result of
gunshot wounds inflicted upon him by defendant, the sole ques-
tion of fact for the jury involved the presence or absence of cir-
cumstances mitigating defendant’s act. Defendant alleged and
sought to prove self-defense. The jury, however, returned a ver-
dict of guilty of second degree murder. From this judgment
defendant appeals.

Attorney General Edmisten, by Assistant Attorney Archie
W. Anders, for the State.

Chambers, Stein, Ferguson & Becton, P.A., by J. Levonne
Chambers and Louis L. Lesesne, Jr., and Young M. Smith for
defendant appellant.

ARNOLD, Judge.
I

[1] There is no merit in defendant’s argument that the court
erred in instructing the jury with respect to one of the elements
of self-defense. The basis of defendant’s argument is that the trial
court instructed the jury that it would have to consider, in deter-
mining the reasonableness of defendant’s apprehension for his
safety, whether the deceased had a weapon, not whether defend-
ant reasonably believed that the decedent had a weapon. Defend-
ant, however, fails to consider the trial court’s complete charge on
the element of defendant’s apprehension:

“For a killing to be justified or excused on the grounds
of self defense, the law requires that four requirements be
met:

* %* * *

“Second, the ecircumstances as they appeared to the
defendant at the time must have been sufficient to create
such a belief in the mind of a person of ordinary firmness.
It is for you to determine the reasonableness of the defend-
ant's belief from the circumstances as they appeared to him
at the time. In making this determination you should con-
sider the circumstances as you find them to have existed
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from the evidence, including the size, age and strength of the
defendant as compared to Millsap’s; the fierceness of the at-
tack, if any of the defendant upon the deceased; whether or
not Millsap had a weapon in his possession and whether or
not there were past occurrences between the two which had
resulted in some violence. . . ."

II.

[2] It is next asserted that the trial court impermissibly placed
on defendant the burden of rebutting the presumption of
unlawfulness. In Mullaney v. Wilbur, 421 U.S. 684, 44 L.Ed. 2d
508, 95 S.Ct. 1881 (1975), the United States Supreme Court held
that a Maine jury instruction requiring a defendant on trial for
murder to prove by a preponderance of the evidence that he
acted in the heat of passion on sudden provocation, violated the
Due Process Clause of the Fourteenth Amendment to the United
States Constitution, as that clause was interpreted in In re Win-
ship, 397 U.S. 858, 25 L.Ed. 2d 368, 90 S.Ct. 1068 (1970), to require
the prosecution to prove beyond a reasonable doubt every fact
necessary to constitute a crime.

Subsequently, the North Carolina Supreme Court, applying
Mullaney in State v. Hankerson, 288 N.C. 632, 220 S.E. 2d 575
(1975), held that the Due Process Clause of the Fourteenth
Amendment prohibits the use of our long-standing rules in
homicide cases that a defendant, in order to rebut the presump-
tion of malice, must prove to the satisfaction of the jury that he
killed in the heat of sudden passion, and to rebut the presumption
of unlawfulness, that he killed in self-defense. The Supreme Court
stated at 651-52, 220 S.E. 2d at 589:

“Mullaney, then, as we have interpreted it, requires our
trial judges in homicide cases to follow these principles in
their jury instructions: the State must bear the burden
throughout the trial of proving each element of the crime
charged including, where applicable, malice and unlawfulness
beyond a reasonable doubt. The decision permits the state to
rely on mandatory presumptions of malice and unlawfulness
upon proof beyond a reasonable doubt that the defendant in-
tentionally inflicted a wound upon the deceased with a dead-
ly weapon which proximately resulted in death. If, after the
mandatory presumptions are raised, there is no evidence of a
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heat of passion killing on sudden provocation and no evidence
that the killing was in self-defense, Mullaney permits and our
law requires the jury to be instructed that defendant must
be convicted of murder in the second degree. If, on the other
hand, there is evidence in the case of all the elements of heat
of passion on sudden provocation the mandatory presumption
of malice disappears but the logical inferences from the facts
proved remain in the case to be weighed against this
evidence. If upon considering all the evidence, including the
inferences and the evidence of heat of passion, the jury is
left with a reasonable doubt as to the existence of malice it
must find the defendant not guilty of murder in the second
degree and should then consider whether he is guilty of
manslaughter. If there is evidence in the case of all the
elements of self-defense, the mandatory presumption of
unlawfulness disappears but the logical inferences from the
facts proved may be weighed against this evidence. If upon
considering all the evidence, including the inferences and
evidence of self-defense, the jury is left with a reasonable
doubt as to the existence of unlawfulness it must find the
defendant not guilty.” [Emphasis added.]

In Hankerson v. North Carolina, --- U.S. ---, 53 L.Ed. 2d
306, 97 S.Ct. 2339 (1977), the United States Supreme Court re-
versed that portion of our Supreme Court opinion which inter-
preted Mullaney as not being retroactive. Moreover, the Court re-
jected the State’s argument that even if Mullaney were retroac-
tive the jury instructions requiring a defendant to “satisfy” the
jury that he acted in self-defense is not a violation of the rule an-
nounced in Mullaney. The Supreme Court noted that the State’s
argument was contrary to the construction of the jury charge
given by the North Carolina Supreme Court, to wit: that a burden
to “satisfy” the jury of self-defense places a burden on a defen-
dant “no greater and at the same time one not significantly less
than persuasion by a preponderance of the evidence.” The United
States Supreme Court did not disagree with this interpretation of
the charge, which is essentially a question of state law.

In the present case, the trial court did not charge that
defendant had to satisfy the jury on self-defense; rather, it made
the following instruction to the jury on the elements of
unlawfulness and malice:
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“Now if the State satisfies you beyond a reasonable
doubt that Gregory Patterson intentionally shot Michael
Millsap with a deadly weapon or that he intentionally in-
flicted a wound upon Millsap with a deadly weapon and
thereby proximately caused Millsap's death, and there is no
evidence which raises in your mind a reasonable doubt that
the defendant acted without malice or without justification
or excuse, that is, I say, that if the State satisfies you beyond
a reasonable doubt that Gregory Patterson intentionally shot
Michael Millsap with a deadly weapon or that he intentional-
ly inflicted a wound upon Millsap with a deadly weapon
thereby proximately causing Millsap’s death, and there is no
evidence which raises in your mind a reasonable doubt that
the defendant acted without malice, you may infer that the
defendant acted unlawfully and with malice.

“However, if there is other evidence, then you will also
consider it in determining whether the State has proved
beyond a reasonable doubt that the defendant acted with
malice and without justification and excuse.”

While not expressly approved, the instructions of Judge
Snepp nevertheless are without error prejudicial to defendant. In
spite of defendant’s well-reasoned arguments to the contrary, the
charge is not in conflict with Mullaney or Hankerson. In constru-
ing the charge as a whole it is clear that the State, throughout
the trial, had the burden of proving beyond a reasonable doubt all
the elements of murder. No burden of proof was placed on defend-
ant. Even if it be argued that Judge Snepp did charge defendant
with the burden of presenting evidence of self-defense there is no
violation of the Due Process Clause of the Fourteenth Amend-
ment. In Mullaney, with respect to the defense of acting in the
heat of passion, the United States Supreme Court said:

“Many states do require the defendant to show that there is
‘some evidence’ indicating that he acted in the heat of pas-
sion before requiring the prosecution to negate this element
by proving the absence of passion beyond a reasonable
doubt. [Citations omitted.] Nothing in this opinion is intended
to affect that requirement.”

Mullaney v. Wilbur, supra, n. 28.
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Therefore, there is no error prejudicial to defendant in the
trial court’s charge to the jury.

IIT and IV.

[3] Defendant’s third and fourth questions involve alleged errors
of the trial court in excluding evidence pertaining to defendant’s
physical condition and defendant’s state of mind at the time of the
killing. The rule concerning the admissibility of such evidence is
found in State v. Leak, 156 N.C. 643, 647, 72 S.E. 567, 568 (1911)
quoting McKelvey on Evidence, p. 220 et seq.:

“‘The instantaneous conclusions of the mind as to the
appearance, condition, or mental or physical state of persons,
animals, and things, derived from observation of a variety of
facts presented to the senses at one and the same time, are,
legally speaking, matters of fact, and are admissible in
evidence. ”

The trial court’s failure to allow such evidence in the present case
might have been error. However, since defendant failed to make
an offer of evidence it cannot be determined if such error was
prejudicial to defendant. State v. Robinson, 280 N.C. 718, 187 S.E.
2d 20 (1972).

V.

[4] Defendant’s final argument is that the trial court committed
prejudicial error by limiting testimony concerning prior incidents
of violence by deceased against the defendant. In State v. Arnold,
26 N.C. App. 484, 216 S.E. 2d 164 (1975), this Court stated the rule
that in a prosecution for homicide where there is evidence tend-
ing to show self-defense, evidence of the character of the de-
ceased as a violent and dangerous fighting man is admissible if (1)
such character was known to the accused, or (2) the evidence is
wholly circumstantial or the nature of the transaction is in doubt.

Defendant argues that the trial court erred at four different
times in refusing to allow such evidence. Defendant, however,
fails to recognize that answers to his questions were disallowed
for other valid reasons. The first question to which the court
refused to allow the answer was directed to defendant, and
related to whether decedent had picked defendant up and put him
in a waste basket some six to eight weeks prior to the deceased’s
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death. This question was asked during defense counsel's redirect
examination of defendant and was an attempt to elicit new
evidence. The introduction of new evidence on redirect examina-
tion is left to the discretion of the trial judge and we find no
abuse of discretion.

The second and third questions, directed to the defendant
and to the magistrate respectively, called for hearsay answers
and those answers were properly excluded for that reason.

The fourth question to which the court refused answer in-
volved an attempt by defendant to elicit testimony from one of
his witnesses about a prior incident involving a threat against
defendant by decedent. Since that same evidence had already
been admitted there is no prejudicial error. It is well established
that a trial court’s refusal to permit questions which would elicit
merely repetitious and cumulative evidence is not error. State .
Lindsey, 256 N.C. App. 343, 213 S.E. 2d 434 (1975).

In defendant’s trial there is no error sufficient to grant a new
trial.

No error.

Judges PARKER and MARTIN concur.

ROBERT P. WILLIAMS v. G. PERRY GREENE, EDWARD W. JONES AnND
J. D. CABE

No. 77148C447
(Filed 18 April 1978)

1. Administrative Law § 5; Injunctions § 11— dismissal of state employee— civil
rights violations asserted—no exhaustion of administrative remedies required
Where a state employee asserts civil rights violations under 42 U.S.C.

§ 1983 for his wrongful dismissal, the Superior Court retains its traditional
power to grant preliminary injunctive relief without requiring him to exhaust
the administrative remedies provided in Chapter 126 of the General Statutes.

2. Injunctions § 13— preliminary injunction— conditions of issuing
A preliminary injunction should issue pending trial on the merits only
when (1) there is probable cause that plaintiff will be able to establish the
rights which he asserts and (2) there is reasonable apprehension of irreparable
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loss unless interlocutory injunctive relief is granted, or unless interlocutory in-
junctive relief appears reasonably necessary to protect plaintiff’s rights during
the litigation.

3. Injunctions § 13.1— preliminary injunction—show of substantial, irreparable

injury required
In determining whether to grant a preliminary injunction, the judge in ex-

ercising his discretion should engage in a balancing process, weighing potential
harm to the plaintiff if the injunction is not issued against the potential harm
to the defendant if injunctive relief is granted; in effect, the harm alleged by
the plaintiff must satisfy a standard of relative substantiality as well as ir-
reparability.

4. Injunctions § 13.2— dismissal of highway patrolman—no substantial, ir-
reparable injury— preliminary injunction improper

A former State highway patrolman who alleged that he was wrongfully

discharged from his employment after his involvement in a roadblock in which
a hostage was killed failed to show substantial, irreparable injury entitling him
to a preliminary injunction, since plaintiff claimed that he would be without in-
come and his reputation would be damaged if he were not reinstated, but a
state employee who has been wrongfully discharged is entitled, pursuant to
G.S. 126-4(9) and (11), to reinstatement, back pay and attorney’s fees, and thus
plaintiff’s temporary loss of income would not constitute irreparable loss; fur-
thermore, any damage to the plaintiff’s reputation resulting from a denial of
the preliminary injunction must be balanced against the possible harm to the
State in retaining plaintiff on the N.C. State Highway Patrol.

ON certiorari to review the order of Lee, Judge. Order
entered 24 January 1977 in Superior Court, DURHAM County.
Heard in the Court of Appeals 6 March 1978.

Civil action wherein plaintiff seeks damages and a permanent
injunction against defendants, G. Perry Greene, Secretary of the
North Carolina Department of Transportation; Edward W. Jones,
Commander of the North Carolina State Highway Patrol; and
J. D. Cabe, Acting Commander of the North Carolina State
Highway Patrol. In his complaint the plaintiff alleged that he was
wrongfully discharged from the State Highway Patrol in violation
of his constitutional rights, 42 U.S.C. § 1983 (1970).

After a hearing on 7 January 1977 the trial judge found facts
which are summarized and quoted as follows: On 22 December
1976 the plaintiff was dismissed from his employment as a
trooper of the State Highway Patrol

by order of the defendant Perry G. Greene [sic] on the al-
leged grounds that he was imprudent and careless in the use
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of his weapon at a roadblock on Interstate 85 at or about 1:04
a.m. on the 15th day of November, 1976; and that he jeopar-
dized the safety of a hostage on that date by firing into a
vehicle, and that he used excessive force while attempting to
apprehend a dangerous criminal.

The hostage, a Virginia State Patrolman, was killed in the inci-
dent. The order dismissing the plaintiff culminated an investiga-
tion conducted by the Department of Transportation of which the
plaintiff was not informed until his dismissal. At the time of his
dismissal the plaintiff was advised of his right to appeal to the
State Personnel Commission. He promptly requested a hearing
before the Commission but none has been scheduled at this time.
Subsequently, the plaintiff’s dismissal was disclosed to the media
and widely publicized. The adverse publicity has damaged the
plaintiff’s professional reputation and foreclosed other employ-
ment opportunities.

The court further found that the plaintiff had been deprived
of liberty without due process of law in violation of 42 U.S.C.
§ 1983, the 14th Amendment to the United States Constitution,
and Article I, Section 1 of the North Carolina Constitution; that
“[ulnless the defendants are restrained from terminating the
plaintiff’s employment and depriving him of his rights . . . [he]
will suffer irreparable injury in that he is without his employ-
ment, no income [sic], and has financial obligations which he can-
not meet if his livelihood is withheld,” and “that immediate and
irreparable injury to . . . [his] professional reputation will con-
tinue”; and that the plaintiff has no remedy affording review of
his dismissal prior to a hearing before the State Personnel Com-
mission.

On the basis of these findings the trial judge concluded that
the plaintiff was entitled to a preliminary injunction “pending the
exhaustion of his administrative remedies and further pro-
ceedings in this cause” and ordered the defendants “to reinstate
the plaintiff to full duty as a member of the North Carolina State
Highway Patrol” and to continue to pay him his normal salary in-
cluding back pay. The court added that the defendants in their
discretion could place the plaintiff “on administrative leave pend-
ing the final determination of this matter.” From this order, the
defendants appealed.
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Blackwell M. Brogden for the plaintiff appellee.

Attorney General Edmisten, by Deputy Attorney General
William W. Melvin, for the defendant appellants.

HEDRICK, Judge.

It is uncontroverted that the plaintiff in this case is a perma-
nent state employee as defined in G.S. 126-39 and is entitled to all
statutory rights which accompany his status. Specifically, the
State Personnel Act, enacted in Chapter 126 of the General
Statutes, provides that a permanent state employee shall not be
discharged “except for just cause” and in the event of his
discharge he must be furnished with a written statement of the
acts or omissions which led to such action. G.S. 126-35.
Thereafter, he may appeal to the head of the department and to
the State Personnel Commission which has the authority under
G.S. 126-4(9) to investigate and take corrective action concerning
discharges of employees. An employee who is dissatisfied with
the decision of the Commission may seek judicial review thereof
in accordance with provisions in the Administrative Procedure
Act, G.S. 150A-43, et seq., which is expressly applicable to state
employees by the terms of G.S. 126-43.

Defendants, citing Stevenson v. Department of Insurance, 31
N.C. App. 299, 229 S.E. 2d 209, cert. dented, 291 N.C. 450, 230
S.E. 2d 767 (1976), contend that the trial court was without
authority to grant relief in this proceeding until the plaintiff had
exhausted these administrative remedies. In Stevenson the plain-
tiff, who had been discharged from a position in the Department
of Insurance, sought and obtained preliminary injunctive relief in
the Superior Court prior to a hearing before the State Personnel
Commission. On appeal Judge Britt, speaking for this Court,
discussed Article 4 of the Administrative Procedure Act entitled
“Judicial Review” upon which plaintiff was asserting his right to
an injunction, and concluded that the statutes in that Article
authorize “a stay order only of those final agency decisions in
which the person aggrieved has exhausted his administrative
remedies.” 31 N.C. App. at 302-3, 229 S.E. 2d at 211. Thus, the
narrow holding of Stevenson is that a party must exhaust his ad-
ministrative remedies before he seeks judicial review under
Chapter 150A of the General Statutes.
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The plaintiff acknowledges the Stevenson decision but con-
tends that the principles therein are not applicable to the present
case since “he neither sought nor obtained relief under G.S.
150A-48." In Stevenson the plaintiff alleged that there was no
just cause to support his dismissal and sought injunctive relief in
the Superior Court solely on that basis. His complaint contained
no allegations stating a claim under the United States Constitu-
tion or any federal statute. In contrast, the plaintiff in this case
alleges an improper dismissal in violation of his civil rights under
the Civil Rights Act of 1871, 42 U.S.C. § 1983.

Congress, in the enactment of 28 U.S.C. § 1343, conferred on
the United States District Courts original jurisdiction of claims
arising under 42 U.S.C. § 1983. According to common interpreta-
tion “original jurisdiction” should be distinguished from “ap-
pellate jurisdiction” and means that the federal District Court
shall have the power to hear such cases in the first instance. It
follows that since the phrase does not contemplate “exclusive
jurisdiction,” the state courts have concurrent jurisdiction with
the federal court to entertain § 1983 claims. New Times, Inc. v.
Arizona Board of Regents, 20 Ariz. App. 422, 513 P. 2d 960 (1973),
vacated on other grounds, 110 Ariz. 367, 519 P. 2d 169 (1974);
Brown v. Pitchess, 13 Cal. 3d 518, 119 Cal. Rptr. 204, 531 P. 2d
772 (1975); Alberty v. Daniel, 25 I1. App. 3d 291, 323 N.E. 2d 110
(1974); Holt v. City of Troy, 78 Misc. 2d 9, 355 N.Y.S. 2d 94 (1974).
Thus, unless the principle enunciated in Stevenson is applicable
to a § 1983 action, the Superior Court had jurisdiction to grant
preliminary relief in this case.

[1] The exhaustion doctrine has been employed by the courts in
appropriate cases to require a plaintiff to take advantage of
available administrative remedies before resorting to the courts
for redress of his grievances. K. C. Davis, Administrative Law of
the Seventies, Supplementing Administrative Law Treatise
§ 20.01 (1976). However, as a general rule the failure of a plaintiff
to exhaust his state administrative remedies has not been con-
sidered a bar to a claim asserted under § 1983. Davis, supra
§ 20.01-1, at 452. In McCray v. Burrell, 516 F. 2d 357 (4 Cir. 1975)
(en banc), the United States Court of Appeals for the fourth cir-
cuit after a comprehensive discussion recognized the general rule
emanating from recent Supreme Court decisions that exhaustion
of state administrative remedies is not required in a § 1983 action
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by state prisoners. In Phillips v. Puryear, 403 F. Supp. 80 (W.D.
Va. 1975), a federal District Court followed McCray holding that
the exhaustion doctrine was inapplicable in a § 1983 action by a
state teacher contesting his dismissal. In view of the foregoing
authority we are compelled to conclude that where as in the pres-
ent case a state employee asserts civil rights violations under
§ 1983 for his wrongful dismissal, the Superior Court retains its
traditional power to grant preliminary injunctive relief without
requiring him to exhaust the administrative remedies provided in
Chapter 126 of the General Statutes.

[2] The defendant also contends that the trial court erred in its
entry of a preliminary injunction since the plaintiff has failed to
demonstrate any irreparable injury. The North Carolina courts
have adhered to the familiar rule that a preliminary injunction
should issue pending trial on the merits only when “(1) there is
probable cause that plaintiff will be able to establish the rights
which he asserts and (2) there is reasonable apprehension of ir-
reparable loss unless interlocutory injunctive relief is granted, or
unless interlocutory injunctive relief appears reasonably
necessary to protect plaintiff’s rights during the litigation.”
Pruitt v. Williams, 288 N.C. 368, 372, 218 S.E. 2d 348, 351 (1975).
In our review of the entry of the injunction by the Superior Court
we are not bound by its findings of fact but may consider the
evidence and determine independently the plaintiff’s right to
preliminary injunctive relief. Waff Bros. v. Bank, 289 N.C. 198,
221 S.E. 2d 273 (1976).

[3] Without examining the prospects of plaintiff’s eventual suc-
cess, we think he has failed to show any irreparable loss which
would likely result in the absence of injunctive relief. In Sampson
v. Murray, 415 U.S. 61 (1974), the United States Supreme Court
confronted the claim of a federal probationary employee who
challenged her dismissal in the United States District Court prior
to a hearing pursuant to her right of appeal to the Civil Service
Commission. The trial court granted a preliminary injunction
against her discharge, and the Court of Appeals affirmed. The
Supreme Court acknowledged that the District Court had the
equitable power to grant a preliminary injunction in such a case
but emphasized that it “is bound to give serious weight to the ob-
viously disruptive effect which the grant of the temporary relief
awarded . . . was likely to have on the administrative process.”
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415 U.S. at 83. The Court concluded that the plaintiff “at the very
least must make a showing of irreparable injury sufficient in kind
and degree to override these factors.” 415 U.S. at 84. According
to this analysis, the element of irreparable harm cannot be con-
sidered in a vacuum. A trivial harm, although it may be ir-
reparable, would not necessarily entitle a plaintiff to injunctive
relief. The judge in exercising his discretion should engage in a
balancing process, weighing potential harm to the plaintiff if the
injunction is not issued against the potential harm to the defend-
ant if injunctive relief is granted. In effect, the harm alleged by
the plaintiff must satisfy a standard of relative substantiality as
well as irreparability. This view comports with principles
recognized by our own Supreme Court. Huggins v. Board of
Education, 272 N.C. 33, 157 S.E. 2d 703 (1967). See also D. Dobbs,
Remedies § 2.10, at 108-9 (1973); J. Leubsdorf, The Standard for
Preliminary Injunctions, 91 Harv. L. Rev. 525 (1978).

[4] In this case the trial court found a likelihood that plaintiff
would suffer irreparable injury if he were not reinstated in that
he would be without income and his reputation would be dam-
aged. It is significant in this regard that our legislature has pro-
vided a means of compensating a state employee who has been
wrongfully discharged with reinstatement, back pay and at-
torneys’ fees. G.S. 126-4(9) and (11). In view of the fact that the
plaintiff is assured that he will be compensated for all loss of in-
come and attorneys’ fees if he should ultimately succeed on the
merits, it can hardly be maintained that the plaintiff’s temporary
loss of income constitutes an irreparable loss. Sampson v. Mur-
ray, supra at 90. Furthermore, any damage to the plaintiff’s
reputation resulting from a denial of the preliminary injunction
must be balanced against the possible harm to the State in retain-
ing plaintiff on the North Carolina State Highway Patrol. When
all factors are weighed, we think that the plaintiff’s evidence falls
short of showing irreparable harm sufficiently substantial to over-
ride the countervailing considerations.

We hold that the preliminary injunction was improperly
granted. The order appealed from is vacated and the cause is
remanded to the Superior Court for further proceedings.

Vacated and remanded.

Chief Judge BROCK and Judge MITCHELL concur.
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CHESTER F. DEW, unMARRIED; CHARLES B. DEW et ux, ESTELLE G. DEW;
BARBARA ANN D. SHOCKLEY ET viR, ROBERT H. SHOCKLEY; JOHN
BROOK DEW gt ux, BEATRICE THAYER DEW; JANET MARIE D. DON-
NELLY ET vi, EDWIN REGAN DONNELLY; GRACE DEW EDWARDS, ET
viR, REDGER L. EDWARDS; R. L. EDWARDS, JR., UNMARRIED; DORIS
DEW MATTHEWS Et vig, RUSSELL THOMAS MATTHEWS; ERMINEE J.
DEW WADE, Winow; J. ELAINE POTERE ET vir, WILLIAM N. POTERE,
JR.; WILLA BELLE DEW WILLIS T vir, CHESTER WILLIS; DIANA
GAIL W. WELCHER £t viR, RONALD A. WELCHER; PATRICIA JEAN W.
LYONS ET VIR, PATRICK LYONS v. TAMARA MARIE SHOCKLEY; BRIAN
HARRISON SHOCKLEY; JUSTIN BROOKS DEW; TIMOTHY BRIAN MAT-
THEWS; MICHAEL TODD MATTHEWS; GRETCHEN KAY POTERE;
WILLIAM NICHOLAS POTERE, ALL MINORS; THE UNBORN CHILDREN OF
CHESTER F. DEW; CHARLES B. DEW; GRACE DEW EDWARDS; ER-
MINEE J. DEW WADE; aAND WILLA BELLE DEW WILLIS; AND THE UNBORN
CHILDREN OF BARBARA ANN D. SHOCKLEY; JOHN BROOKS DEW; JANET
MARIE D. DONNELLY; R. J. EDWARDS, JR.; DORIS D. MATTHEWS; J.
ELAINE POTERE; DIANE GAIL WELCHER; anp PATRICIA JEAN
LYONS

No. 7775C320
(Filed 18 April 1978)

1. Wills § 34— life estate to class— presumption of joint temancy with survivor-
ship
Under North Carolina law, joint tenancies with survivorship are presumed
when a life estate is deeded or bequeathed and a tenancy in common is not ex-
pressly created.

2. Wills § 44— per capita or per stirpes distribution

Per capita distribution is, generally, favored over per stirpes and will be
presumed the distributive plan absent explicit per stirpes direction or intent.

3. Wills § 44— creation of joint life estate with survivorship— per capita re-
mainder — per stirpes representation

A devise to testatrix’ “two brothers and three sisters, to have and to hold
the same for and during the term of their natural lives with remainder in fee
to their children, in equal shares, the children of any deceased child to take
the share the parent, if living, would take” s keld to give a joint life estate
with survivorship to the brothers and sisters of the testatrix and a remainder
in fee to the children of the brothers and sisters per capita, with the children
of any deceased child taking per stirpes what its parent would have taken per
capita had the parent survived.

9w

APPEAL by all guardians ad litem representing per capita
positions, from Martin (Perry), Judge. Judgment entered 8 March
1977, in Superior Court, NASH County. Heard in the Court of Ap-
peals 7 February 1978.
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This is an action under the Declaratory Judgment Act for the
interpretation of the will of Gladys D. Saunders, whose husband
predeceased her. The rights of the parties under the will are to
be determined by construction of the following will provision:

“ITEM THREE: In the event my husband, M. H. Saunders,
shall predecease me, then, and in that event, I give, bequeath
and devise all my property of every kind and character and
wherever situate, both real and personal, subject to the pro-
visions of Item One, to my two brothers and three sisters, to
have and to hold the same for and during the term of their
natural lives with remainder in fee to their children, in equal
shares, the children of any deceased child to take the share
the parent, if living, would take.”

After hearing, the court entered judgment, finding from un-
contradicted evidence that testatrix was survived by all two
brothers and three sisters, that brother Charles Dew died prior
to trial, leaving children and grandchildren, that brother Chester
Dew is unmarried and without children, that sisters Grace Dew
Edwards and Erminee J. Dew Wade have children and grand-
children, and that sister Willa Belle Dew Willis has two children.
The court concluded that the living brothers and sisters take the
property as life tenants in common, and that the children of the
brothers and sisters living at the time of testatrix’s death take a
vested remainder in their parent’s share and take per stirpes
upon the death of that parent. All guardians ad litem represent-
ing joint tenancy with survivorship and per capite positions ap-
pealed.

Fields, Cooper & Henderson by Leon Henderson, Jr. for ap-
pellants.

Battle, Winslow, Scott & Wiley by Samuel S. Woodley for
appellees.

CLARK, Judge.

Appellants press the per capita position, under which the
brothers and sisters of the testatrix would hold a life estate in
joint tenancy with survivorship; no child would take any im-
mediate interest in the property until all the brothers and sisters
had died. The roll would then be called and the children of the
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brothers and sisters would take per capita. Appellees press the
per stirpes position, under which the brothers and sisters would
hold a life estate as tenants in common; at the death of each
brother or sister, his or her children would take his or her share
per stirpes.

[1] It is clear that, under North Carolina law, joint tenancies
with survivorship are presumed when a life estate is deeded or
bequeathed and a tenancy in common is not expressly created.
Burton v. Cahill, 192 N.C. 505, 135 S.E. 332 (1926). G.S. 41-2, which
abolished the right of survivorship in joint tenancies in estates of
inheritance, does not apply to a joint tenancy in a life estate
where no estate of inheritance is involved. Powell v. Allen, 75
N.C. 450 (1876); Burton, supra. Professor Link, in his illuminating
article on the Rule in Wild’s Case in North Carolina, suggests
that a concurrent joint tenancy for life might be seen as a series
of life estates pur autre vie, measured by the life of the last co-
tenant to die. Life estates pur auire vie are estates of in-
heritance, and G.S. 41-2 abolishes survivorship. 55 N.C.L. Rev.
751, 787-791. But such construction is clearly contrary to the case
law as it now stands. 55 N.C.L. Rev. 751, 790. Concurrent life
estates still stand untouched by G.S. 41-2, and the old feudal
presumption in favor of joint tenancies with survivorship remains.

[2] It is also clear that per capite distribution is, generally,
favored over per stirpes, and will be presumed the distributive
plan, absent explicit per stirpes direction or intent, although it is
less clear exactly what constitutes such direction or intent. In Re
Battle, 227 N.C. 672, 44 S.E. 2d 212 (1947); 80 Am. Jur. 2d, Wills,
§ 1449, p. 520. These two presumptions create a pattern of late
distribution. No remainderman can take any present interest until
the death of the last life tenant, when the roll is called. Such pat-
tern is clearly antithetical to the modern policy of free alienation
of land. 61 Am. Jur. 2d, Perpetuities and Restraints on Alienation,
§§ 93, et seq. But the pattern of presumptions is rebuttable and
the intent of the testator, as revealed by the clear language of the
will, is, of course, the ultimate determinant.

[38] In the case sub judice, there is no explicit indication as to
what sort of life estate the brothers and sisters are to take. The
language reads “to my two brothers and three sisters, to have
and to hold the same for and during the term of their natural
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lives . . . .” There is no ambiguity in this language as would per-
mit us to bring in extrinsics such as the nature of the property
involved. See 80 Am. Jur. 2d, Wills, § 1282, p. 390. The presump-
tion in favor of joint tenancy with survivorship is unrebutted by
any language in the bequest of the life estate.

It is generally the rule that a tenancy in common is the first
part of a testamentary plan that is completed by the re-
maindermen taking per stirpes, that a joint tenancy is completed,
by the remaindermen taking per capita. Annot., Taking Per
Stirpes or Per Capita, 13 A.L.R. 2d 1023, § 55, pp. 1062, et seq.;
80 Am. Jur. 2d, Wills, § 1472, p. 541. Therefore, the distributive
pattern may determine the type of life estate when, as in the case
sub judice, there is no clear intent expressed in the specific be-
quest of the life estate. The presumption in form of joint tenancy
could thus be rebutted by a clear pattern of per stirpes distribu-
tion. The testatrix gives “remainder in fee to their [the brothers’
and sisters’] children, in equal shares, the children of any de-
ceased child to take the share the parent, if living, would take.”
[Emphasis added.] Her intent was clearly expressed by this
language. She gave the remainder to the children of the brothers
and sisters per capita, with the roll called at the death of the last
life tenant. Therefore, the life estate is a joint tenancy with sur-
vivorship. The direction that the children of the brothers and
sisters are to take “in equal shares” is clearly a per capita direc-
tion. Such language is not determinative of per capita intent. 18
AL.R. 2d 1023, § 10, pp. 1035 et seq. It may be rebutted by clear
per stirpes language. There is per stirpes language present in the
will sub judice, but it does not contradict the per capita language
of the bequest to the children. Rather, it speaks to grandchildren,
to “the children of any deceased child,” and gives them their dead
parent’s share. Were the distribution purely per capita, with the
roll called at the falling in of the life estate, children of brothers
and sisters, alive at testatrix’s death, or born during the life
estate, but dead by the falling in of the life estate, would not be
in the class of takers, and their children would take nothing. The
per stirpes direction preserves the grandchildren's share. It
should be noted that, had the testatrix intended on overall per
stirpes distribution, no such separate device would have been
necessary. The testatrix clearly intended per capita distribution
following a joint tenancy with survivorship, and used a per
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stirpes device to save shares for children of deceased children of
brothers and sisters. The intent of the testatrix clearly supports
the presumptions in favor of joint tenancy and per capita distribu-
tion. See Trust Co. v. Bryant, 258 N.C. 482, 128 S.E. 2d 758 (1963),
where Justice (now Chief Justice) Sharp creates a hypothetical
distributive pattern, almost identical to the one in the case sub
Judice which she considers clearly a per captta pattern with a per
stirpes device:

“. .. It would have saved litigation had he [the testator] writ-
ten ‘to my nephews and nieces share and share alike (per
capita), the child or children of any deceased nephew or niece
to receive his share (per stirpes); . ..” 258 N.C. at 486, 128
S.E. 2d at 762.

The life estate in Bryant was held to be a joint tenancy.

The parties involved are also concerned with the classifica-
tion of the remainder held by the unborn children of the brothers
and sisters, specifically those of testatrix’s brother Chester, who
alone of the brothers and sisters, had no children born at
testatrix’s death. The rule favoring early vesting grants to all
children born at testatrix’s death a vested remainder subject to
open. See Trust Co. v. Taylor, 2565 N.C. 122, 120 S.E. 2d 588
(1961). Their remainder was not subject to complete defeasance,
should they fail to survive the falling in of the life estate, because
of the per stirpes device discussed above. Their remainder re-
mains open and subject to partial, quantitative defeasance, upon
the birth of more children, until the falling in of the life estate.
All surviving children will take the fee simple absolute per capita,
the children of deceased children taking per stirpes what their
parents would have taken per capita had they survived. Clearly,
unborn and unadopted children have a contingent remainder,
which will become vested subject to open upon their birth or
adoption. This contingent remainder is destroyed if the unborn or
unadopted is not born or adopted upon the falling in of the life
estate. The contingent remainder of the unborn or unadopted
children of Chester will be destroyed if no children are born to or
adopted by Chester before he dies.

Because the testatrix left a joint estate with survivorship to
her brothers and sisters, with the remainder in fee to the children
of the brothers and sisters per capita, the children of any de-
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ceased child taking per stirpes what its parent would have taken
per capita, had the parent survived, the trial court’s judgment is

Reversed.

Judges MORRIS and MITCHELL concur.

STATE OF NORTH CAROCLINA v. KENNETH HOSKINS

No. 7778C770

(Filed 18 April 1978)

1. Criminal Law § 99.5— court’s admonition to counsel—no error
Defendant was not prejudiced where the trial court admonished both the
prosecutor and defense counsel in the absence of the jury for their lack of
cooperation with each other and the court.

2. Criminal Law § 99.6— trial judge's remark—no expression of opinion
The trial judge did not express an opinion in violation of G.S. 1-180 and in-
vade the province of the jury when one witness testified on voir dire that he
did not want to dispute the word of another witness, defense counsel asked
him why, and the judge responded, “that was just an expression. And your
question is argumentative.”

3. Criminal Law § 80.2— police complaint and investigation report— testimony
properly admitted —discovery available
The trial court did not err in refusing to require a police detective to read
into the record a police department complaint and investigation report, since
the court ordered a copy of the report itself placed in the record on appeal if
the defendant wished; moreover, defendant’s contention that he was surprised
to his prejudice by the report is without merit, since the report was at all
times available to him at the police department and since defendant made no
attempt to discover the report, as was his right pursuant to G.S. 15A-902 and
903.

4. Criminal Law § 66.16— pretrial photographic identification— in-court iden-
tification based on observation at crime scene

The trial court did not err in allowing the victim of an armed robbery to

make an in-court identification of defendant where evidence was sufficient to

support the court’s finding that the identification was based on the victim’s

observation of defendant at the crime scene and was not tainted by a proper
pretrial photographic identification procedure.
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5. Criminal Law § 89.5— corroborating testimony —slight variations

Slight variations between the testimony of a witness to be corroborated
and the testimony of the corroborating witness will not render the latter inad-
missible.

6. Criminal Law §§ 102.2, 168 — jury arguments —review on appeal
The trial court in its discretion controls the arguments of counsel, and the
court’s rulings will not be disturbed absent a gross abuse of discretion;
moreover, when a portion of the argument of either counsel is omitted from
the record on appeal, the arguments must be presumed proper.

APPEAL by defendant from Smith (Donald L.), Judge. Judg-
ment entered 6 May 1977 in Superior Court, WILSON County.
Heard in the Court of Appeals 19 January 1978.

Defendant was indicted and tried for robbery with a firearm.
Upon his plea of not guilty, the jury returned a verdict of guilty
as charged. From judgment sentencing him to imprisonment as a
committed youthful offender for a period of twelve years, the
defendant appeals.

The State’s evidence tended to show that, at 11:00 a.m. on 17
November 1976, Harriett Anderson was working alone in
Dawson’s Peanut Shop in Wilson, North Carolina. She was put-
ting up stock when the defendant walked into the store. She
recognized him as having been in the store “off and on”
throughout the two years of her employment there, although she
did not know his name. When asked what he wanted, the defend-
ant pulled a pistol and commanded Harriett Anderson to give him
the money from the store. She gave the defendant all of the
money in the cash register and asked him not to harm her. The
defendant was in the store for a total of approximately five
minutes. Immediately following the robbery, the police were
called. The witness, Harriett Anderson, gave a description of the
robber to the police at that time.

The defendant’s evidence was in the nature of alibi testimony
tending to show that he was with his girl friend at the time of the
robbery and was not present in the store. The defendant’s
evidence also tended to show that he had been convicted of only
one minor violation of law.

Other relevant facts are hereinafter set forth.
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Attorney General Edmisten and Associate Attorney Robert
W. Newsom III for the State.

Farris, Thomas & Farris, P.A., by Robert A. Farris, for
defendant appellant.

MITCHELL, Judge.

[1] Defendant first assigns as error the action of the trial court
in admonishing both the prosecutor and defense counsel during
voir dire for their lack of cooperation with each other and the
court. Out of the presence of the jury, the trial court specifically
warned both of them that, upon future bantering or failure to
abide by the court’s instructions, either or both would be held in
contempt and jailed. The trial court also indicated that, if
necessary, a mistrial would be declared.

Every person charged with a crime has a right to trial before
an impartial judge and an unprejudiced jury. G.S. 1-180. State v.
Belk, 268 N.C. 320, 150 S.E. 2d 481 (1966). Any intimidation or ex-
pression of opinion by the trial court which prejudices the jury
against the accused is ground for a new trial State v. Frazier, 278
N.C. 458, 180 S.E. 2d 128 (1971). Here, however, the remarks of
the trial court were clearly addressed to both the district at-
torney and defendant’s counsel for purposes of insuring an order-
ly trial. They did not, therefore, constitute error. State v. Arnold,
284 N.C. 41, 199 S.E. 2d 423 (1973).

Additionally, the remarks to counsel were made out of the
presence of the jury. Both G.S. 1-180 and G.S. 15A-1232, which
will replace G.S. 1-180 on 1 July 1978, prohibit the expression of
an opinion by the trial court to the jury. Where, as here, there is
no reason to believe that jurors were informed of the fact that
counsel had been chastised or rebuked by the trial court, no error
was committed. Hill v. Corcoran, 15 Colo. 270, 25 P. 171 (1890),
aff'd., 164 U.S. 703, 41 L.Ed. 1182, 17 S.Ct. 994 (1896); Ryan v.
City of Crookston, 225 Minn. 129, 30 N.W. 2d 351 (1947).

[2] The defendant also contends the trial court impermissibly ex-
pressed an opinion and invaded the province of the jury by com-
menting on the testimony of Detective Phil Houchens. The detec-
tive testified on voir dire for the purpose of corroborating the
testimony of Harriett Anderson concerning an identification by



N.C.App.] COURT OF APPEALS 95

State v. Hoskins

her of the defendant during a photographic lineup. At one point,
however, it was obvious that his testimony would vary from
Harriett Anderson’s. She had stated that she did not remember
giving this particular detective a description of the defendant.
Detective Houchens testified that: “If I am not mistaken, I talked
to her previously to this and she had given me a description. I
don’'t want to dispute what she said, but I believe I talked to her
before.” The detective then outlined a description of the robber
given him by the witness.

Counsel for the defendant then asked: “Why don’t you want
to dispute her word, Mr. Houchens?” The State’s objection to the
question was sustained. Counsel for the defendant then stated: “If
your Honor please, I would like to be heard. He said, ‘I don’t want
to dispute her word.” To this the trial court responded: “Mr.
Farris, that was just an expression. And your question is
argumentative.”

The defendant contends this statement by the trial court was
an impermissible expression of opinion and invaded the province
of the jury. This contention is without merit, as it was the prov-
ince of the trial court, not the jury, to determine preliminary
questions of fact upon which the admissibility of the witness’
testimony depended. 12 Strong, N.C. Index 3d, Trial, § 18.1, p.
387. In makng its findings of fact and conclusions of law as to the
admissibility of evidence, a trial court must necessarily express
an opinion on the evidence presented on voir dire. The statement
by the trial court was a proper exercise of its duty as the finder
of fact and of its duty to supervise and control the conduct of the
trial.

[3] The defendant next assigns as error the refusal of the trial
court to require Detective Houchens to read into the record a
“Wilson Police Department Complaint and Investigation Report.”
Rather than have the officer read the report, which the defendant
concedes was a public record of a type frequently used by local
newspapers to prepare news articles, the court ordered a copy of
the report itself placed in the record on appeal if the defendant
wished. We find the action of the trial court granted the
substance of the defendant’s motion and was not error.

The defendant seems to contend that he was surprised to his
prejudice by the report. He contends that, as the report contained
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a description of the robber by a witness never called by the
State, the report was material to his defense and was improperly
denied him. The record indicates, however, that the report was at
all times available to the defendant at the police department as a
matter of public record. Additionally the defendant made no at-
tempt to discover this report, as was his right pursuant to G.S.
15A-902 and 903. The failure to seek discovery pursuant to the
terms of G.S. 15A-902 and 903 constituted a waiver of the right to
discovery pursuant to those statutes.

[4] The defendant next assigns as error the failure of the trial
court to exclude the in-court identification of the defend~nt by the
witness .Harriett Anderson. He contends that her identification
was tainted by a prior photographic identification. This assign-
ment is without merit.

The record reveals that the witness testified that she had
worked in the store approximately two years, and during that
time the defendant was an occasional customer. She observed him
for approximately five minutes during a midday robbery with ad-
ditional illumination provided by fluorescent lighting. She
testified that her in-court identification before the jury was based
upon her observation of the defendant at the time of the robbery.

Both Detective Houchens and the witness Anderson testified
on voir dire that, after the robbery and before trial, she was
shown six black and white photographs uniform in size and con-
taining likenesses of males of the defendant’s race. From this
group she picked out the defendant’s photograph and indicated
that he was the man who had robbed her. Both Anderson and
Houchens testified that no suggestion had been made to her as to
which photograph to pick or that a photograph of the robber was,
in fact, included in the group of photographs.

From this evidence, the trial court found the facts to be “as
testified to” by the officer and Mrs. Anderson. Based on those
findings the trial court concluded that Mrs. Anderson’s identifica-
tion was not the result of any suggestive procedure utilized by
law enforcement officers and was not tainted in any way. The
trial court held the in-court identification of the defendant by
Mrs. Anderson to be proper and allowed it into evidence.
Although we do not encourage such brevity in the trial court’s
findings of facts, they were adequate to support its conclusions
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and were completely supported by the evidence. This assignment
of error is overruled.

We note that the trial court, after making its findings and
conclusions as to the admissibility of the in-court identification of
the defendant, permitted Mrs. Anderson to testify before the jury
as to her prior identification of the defendant’s photograph. The
trial court had not, however, made findings of fact and conclu-
sions of law as to the propriety of the out-of-court identification of
the defendant’s photograph. Instead, the court merely determined
that the in-court identification was not the result of any sug-
gestive procedure.

Assuming arguendo that the identification of the defendant’s
picture in the photographic lineup was unnecessarily suggestive,
the admission of Mrs. Anderson’s testimony concerning that iden-
tification would not, under the totality of the circumstances, re-
quire a new trial in this case. Manson v. Brathwaite, 432 U.S. 98,
53 L.Ed. 2d 140, 97 S.Ct. 2243 (1977); State v. Knight, 282 N.C.
220, 192 S.E. 2d 283 (1972). In any event, it is clear that the
photographic identification was not so suggestive as to give rise
to the likelihood of irreparable misidentification, and we find no
prejudicial error.

[5] Defendant also assigns as error the failure of the trial court
to exclude the testimony of Detective Houchens' offered to cor-
roborate the testimony of Mrs. Anderson. This contention is
based upon minor variations in the testimony of the two
witnesses as to the date of one of their conversations. The defend-
ant argues that this variation is fatal, and that the detective's
testimony was inadmissible. We do not agree, as such slight varia-
tions between the testimony of the witness to be corroborated
and the testimony of the corroborating witness will not render
the latter inadmissible. State v. Walker, 226 N.C. 458, 38 S.E. 2d
531 (1946). Such variations in testimony affect only the credibility
to be given the evidence by the jury. State v. Brooks, 260 N.C.
186, 132 S.E. 2d 354 (1963).

[6] The defendant also assigns as error the overruling of his
motion for a new trial based upon statements by the district at-
torney during arguments to the jury. The trial court in its discre-
tion controls the arguments of counsel, and the court’s rulings
will not be disturbed absent a gross abuse of discretion. State v.
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Maynor, 272 N.C. 524, 158 S.E. 2d 612 (1968). Further, appellate
courts do not ordinarily interfere with the trial court’s control of
jury arguments, unless the impropriety of counsel's remarks is
extreme and is clearly calculated to prejudice the jury in its
deliberations. We are unable to make any such determination
here, as both the arguments of counsel for the defendant and of
the district attorney are omitted from the record. When a portion
of the argument of either counsel is omitted from the record on
appeal, the arguments must be presumed proper. See State v.
Taylor, 289 N.C. 223, 221 S.E. 2d 359 (1976); State v. Dew, 240
N.C. 595, 83 S.E. 2d 482 (1954); 1 Strong, N.C. Index 3d, Appeal
and Error, § 42.2, pp. 293-4. This assignment of error is overruled.

The defendant has presented other assignments of error and
contentions. We have reviewed them carefully and find them each
to be without merit.

The defendant had a fair trial free from prejudicial error, and
we find

No error.

Judges MORRIS and CLARK concur.

STATE OF NORTH CAROLINA, Ex REL. COMMISSIONER OF INSURANCE v.
COMPENSATION RATING AND INSPECTION BUREAU OF NORTH
CAROLINA

No. TT10INS256

(Filed 18 April 1978)

1. Master and Servant § 80 — workmen’s compensation— erroneous denial of rate
increase
Order of the Commissioner of Insurance denying an increase in workmen'’s
compensation rates is vacated where the findings of fact upon which the order
was based were not supported by material and substantial evidence.

2. Master and Servant § 80 — workmen’s compensation rates— benefit cost projec-
tions — methods used in other states—adjustment based on experience
The Commissioner of Insurance erred in finding that projections of in-
creased workmen's compensation benefit costs were speculative because they
were based on the same methods used to project costs in 11 other states in
which subsequent experience showed a need for a downward adjustment in 6
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of the states and upward adjustment in 5 of the states, since the fact that ex-
perience might require an adjustment in rates does not invalidate a projection
of rates.

APPEAL from the Commissioner of Insurance. Order dated 14
October 1975, as revised 11 February 1977. Heard in the Court of
Appeals 31 January 1978.

This is the second time this case has been before this Court.
See Commissioner of Insurance v. Rating and Inspection Bureau,
30 N.C. App. 332, 226 S.E. 2d 822 (1976). On 18 June 1974, the
Compensation Rating and Inspection Bureau of North Carolina
(hereinafter referred to as Bureau) made a filing with the Com-
missioner of Insurance (hereinafter referred to as Commissioner)
seeking approval of a revised premium rate for workmen’s com-
pensation insurance written in North Carolina. This filing (pur-
suant to Article 2 of Chapter 97 of the General Statutes, which
has since been repealed) proposed an average increase of 11.8%
in the overall level of workmen’'s compensation insurance rates
and rating values. It was based on a proposed decrease of 9%
resulting from a review of policy year and calendar year
workmen’s compensation experience in the State, and a proposed
reduction in the loss adjustment expense by .4%, and a proposed
increase in the rate level of 23.4% brought about by the effect of
legislation increasing workmen's compensation benefits, increases
in the North Carolina Industrial Commission medical, dental,
nursing and hospital fee schedules, and an increase in the North
Carolina Industrial Commission assessment. In addition to the
11.8% rate increase, the filing further proposed an increase in the
United States Longshoremen’s and Harbor Workers' Compensa-
tion Coverage Percentage, changes in the excess loss premium
factors, and changes in the minimum premium formula.

Prior to the 18 June 1974 filing, the Bureau had made a filing
on 13 June 1973 requesting approval of revised rates and rating
values representing an average increase of 18.4% in the overall
rate of workmen’s compensation insurance rates based on the
estimated effect of benefit level increases enacted by the
Legislature and a revision of medical, dental, nursing and hospital
fee schedules adopted by the Industrial Commission. No action
was taken on this filing. On 19 March 1974, the Bureau made
another filing superseding the filing of 13 June 1973, and the 18
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June 1974 filing superseded the 19 March 1974 filing. The 18 June
1974 filing took into account experience factors and additional
legislative changes which were not present in the 13 June 1973
filing. While this case has been in litigation, a new filing for
workmen’s compensation insurance rates has been made pursuant
to Article 13C of Chapter 58 of the General Statutes.

At hearings on the rate changes proposed by the 18 June
1974 filing, the Bureau offered much statistical evidence and oral
testimony including the testimony of Anthony J. Grippa. Mr.
Grippa is an associate actuary with the National Council on Com-
pensation Insurance, which is a national rate-making organization.
The National Council is the primary rating organization for
workmen’s compensation insurance in the United States. In his
testimony, Mr. Grippa explained the rate-making formula upon
which the filing was based. In general, based upon statistics com-
piled as to premiums received and claims paid, the experience of
the companies over a two-year period was used to recommend the
total 9.4% reduction. The 23.4% recommended increase was ar-
rived at by calculating what the losses during this period would
have been had the increased legislative benefits, the increased
medical benefits, and the assessment been in effect during this
period. Among other things, Mr. Grippa testified that in compil-
ing statistics no adjustment was made for increased payrolls as a
separate factor, but payroll changes were reflected in additional
premiums since premiums were based on payrolls and also in ad-
ditional claims since claims were based on wages in many cases.
Mr. Grippa also testified the frequency of any type claim is
reflected in the experience statistics used by the Council. He
testified the Council did not “try to project frequency by factors,
but simply rather by what happened in the state.”

Also testifying before the Commissioner was Mr. W. J. Bur-
ton III, Safety Director of Carolinas’ Branch Associated General
Contractors of America, Incorporated, and Mr. R. M. Boyce, a
pulpwood dealer in Catawba County. Both these witnesses
testified against any raise in rates. Mr. Burton testified as to the
effect of a change on the construction business, and Mr. Boyce
testified as to its effect on the pulpwood business.

On 14 October 1975, the Commissioner ruled on the filing. He
found as a fact that the proposed rate and rate value changes for
the effect of a legislative change in benefits, the changes in
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hospital and medical fee changes and the assessment were not
based on any actual loss or underwriting experience and that
there was no credible evidence in the record justifying the
changes. He found that a reasonable allowance for the effect of
those factors on loss experience would be an allowance of an in-
crease in the rates and rating values sufficient to offset the 9.4%
rate reduction requested in the filing. The Commissioner further
found that the current rates were reasonable, adequate, not un-
fairly discriminatory and in the public interest.

The Bureau appealed to the Court of Appeals from the Com-
missioner’s order of 14 October 1975. This Court, in an opinion
rendered 4 August 1976, remanded the case with directions to the
Commissioner to make findings of fact to support his conclusions
to the end that this Court could review the order. The Commis-
sioner made such findings of fact on 11 February 1977. The find-
ings of fact covered more than 22 pages. The Commissioner found
facts to the effect that the portion of the Bureau’s filing was cor-
rect so far as it justified a reduction of rates based on experience
in the amount of 8.7%, but was incorrect so far as it supported an
inerease. He allowed an increase in an amount sufficient to offset
the reduction of 8.7% and left the rates unchanged. The Commis-
sioner has not ruled on the requested increases in the United
States Longshoremen’s and Harbor Workers’ Compensation
Coverage, changes in the excess loss premium factors, or the
changes in the minimum premium formula.

To support his conclusion that no rate increase was justified,
the Commissioner made the following findings of fact which we
have divided into four separate categories: (1) The filing dated 13
June 1973 requested an approval of a rate increase of 18.4%. The
filing of 18 June 1974 requested approval of a rate increase of
11.8%, which is approximately 33%s% less than that requested
earlier, although benefits had been increased for 1974. The same
methodology was used in both and they cannot both be correct. (2)
The same methodology used in the 18 June 1974 filing has been
used in 11 other states to project the effect of benefit changes.
Based on subsequent studies in those states of cumulative ex-
perience, a need for a downward change was shown in six states
and a need for an upward change was shown in five states. Pro-
jections based on this methodology are, therefore, speculative and
there is no clear indication available that the pricing of the effect
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of the legislation was accurate. (3) There was no factor used in the
filing to reflect changes in payroll conditions. (4) There was no fac-
tor used in the filing to reflect a trend in the frequency of ac-
cidents.

Based on his findings of fact, the Commissioner found there
was no credible evidence in the record that the proposed rate
meet the statutory requirements of reasonable, adequate, not un-
fairly discriminatory and in the public interests. The Bureau has
again appealed to this Court.

Attorney General Edmisten, by Assistant Attorney General
Isham B. Hudson, for John Randolph Ingram, Commissioner of
Insurance, appellee.

Allen, Steed and Allen, P.A., by Thomas W. Steed, Jr., for
Compensation Rating and Inspection Bureau, appellant.

WEBB, Judge.

[11 We hold that the facts found by the Commissioner, on which
he based his conclusion that a rate change should be denied, were
not supported by material and substantial evidence, and his order
must be vacated.

As to the Commissioner’s finding that the 13 June 1973 filing
and the 18 June 1974 filing cannot both be correct because the
1974 filing requested an increase of approximately 33Ys% less
than the 1973 filing, although the benefits had been increased for
the 1974 filing, the Commissioner has failed to take into account
the fact that the 18 June 1974 filing included an experience
review and a reduction in loss adjustment expense. The evidence
does not support a finding that the two filings are inconsistent.

[2] We do not believe the Commissioner’s conclusion is justified
that the projections of the Bureau as to increased benefit costs
are speculative because they are based on the same methods used
to project costs in 11 other states, in which subsequent ex-
perience showed a need for a downward adjustment in six of the
states and upward adjustment in five of the states. Parenthetical-
ly, we might say the fact that the upward and downward
adjustments were almost equal between the 11 states in some
support for the argument that it is a valid method of projection.
We do not rest on this, however. The fact that experience might
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require an upward or downward adjustment in rates does not in-
validate a projection of rates. Retroactive rate-making has been
disapproved in this State. Commissioner of Insurance wv.
Automobile Rate Office, 292 N.C. 1, 231 S.E. 2d 867 (1977).
Prognostication of insurance rates can hardly be expected to
achieve exact precision. Our system provides that if experience
shows rates have been set at too high a level, they can be re-
duced.

We also hold the Commissioner erred in holding that there
were no factors used in the filing to reflect changes in payroll
conditions or frequency of accidents. The testimony of the only
witness who testified as to the method of compiling the projected
rates was that both the payroll and frequency factors were taken
into account by the calendar year and policy year experiences of
the companies. It may be that a trend factor was not necessary to
support the filing, Commissioner of Insurance v. Rating Bureau,
292 N.C. 70, 231 S.E. 2d 882 (1977), but since we hold that the
trend factor was taken into account in the filing, we do not pass
on this.

The order of the Commissioner is vacated. Since a proceeding
for new rates under a new statute has been initiated, we do not
remand the case to the Commissioner. Commissioner of Insurance
v. Automobile Rate Office, 294 N.C. 60, 241 S.E. 2d 324 (1978).

Order vacated.

Judges BRITT and HEDRICK concur.

RONALD ROBINSON, ADMINISTRATOR OF THE EsTATE oF DORIS V. ROBINSON v.
DR. ARNOLD DUSZYNSKI, SEA LEVEL HOSPITAL, DUKE UNIVERSITY
MEDICAL CENTER AND DUKE UNIVERSITY, INC.

No. 7735C455
(Filed 18 April 1978)

1. Damages § 11.1— punitive damages— when appropriate
Generally, punitive damages are recoverable where the tortious conduct
which causes the injury is accompanied by an element of aggravation, as when
the wrong is done wilfully or under circumstances of rudeness or oppression,
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or in a manner evincing a wanton and reckless disregard of the plaintiff’s
rights.

2. Death § 3.5; Physicians, Surgeons and Allied Professions § 16.1—wrongful
death action against physician— summary judgment improper
In an action to recover actual and punitive damages from defendant doc-
tor for the alleged wrongful death of plaintiff’s intestate, the trial court erred
in granting summary judgment for defendant on the issue of punitive damages
where plaintiff’s allegations, affidavits and depositions tended to show that
defendant wilfully and negligently prescribed drugs for plaintiff’s intestate
without first performing blood analysis and without warning intestate or her
nurses of the dangers and possible effects of the drugs; defendant had a
general reputation of misprescribing medications to his patients; defendant
wilfully and wantonly failed to respond for seven hours to the emergency
situation created by intestate’s bleeding which resulted from the medication
prescribed by defendant; and defendant’s affidavit and deposition filed in sup-
port of his motion for summary judgment tended mainly to conflict with plain-
tiff’s evidence relative to the apparent seriousness of the intestate’s condition
and defendant’s knowledge thereof immediately prior to her death.

3. Death § 3.5; Hospitals § 3.3— wrongful death action against hespital — sum-
mary judgment proper
In an action to recover actual and punitive damages for the alleged
wrongful death of plaintiff’s intestate, the trial court properly allowed defend-
ant Duke Hospital's motion for summary judgment, since plaintiff alleged that
Duke was grossly negligent in failing adequately to investigate the credentials
of the individual defendant before allowing him to join the staff of the hospital
but defendant Duke’s evidence effectively pierced this allegation so as to
reveal the lack of any genuine factual controversy thereon.

APPEAL by plaintiff from Peel, Judge. Judgment entered 16
February 1977 in Superior Court, CARTERET County. Heard in the
Court of Appeals 7 March 1978.

Plaintiff, administrator, instituted this civil action to recover
actual and punitive damages from defendants Dr. Duszynski and
Duke University for the alleged wrongful death of the intestate,
Doris V. Robinson.

Plaintiff’s complaint contained allegations summarized as
follows: Duke University Medical Center, a division of Duke
University, owns and operates Sea Level Hospital in Carteret
County. On 12 January 1976, the intestate was admitted to said
hospital, under the care and supervision of Dr. Duszynski, for the
treatment of arthritis. Early in the morning of 7 February 1976,
the intestate displayed symptoms of internal bleeding and her
condition rapidly worsened. Dr. Duszynski, who was also the
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emergency room physician at this time, was notified twice of this
situation but did not arrive at the hospital until approximately
9:30 a.m., some seven hours after his first notification. By this
time, intestate’s condition had become so critical that she was
transferred to Craven County Hospital where she died after
emergency surgery.

As the basis for his claim for relief, plaintiff alleged that Dr.
Duszynski did wilfully and with gross negligence misprescribe
and improperly supervise the administration of certain
drugs—including Tandearil, Prednisone, and Celestone—thereby
inducing the hemorrhaging of the intestate’s ulcers and causing
her death. Additionally, it is alleged that Dr. Duszynski did wilful-
ly and wantonly, for at least seven hours, fail to respond to the
emergency situation created by the intestate’s internal bleeding.
As to defendant Duke University, plaintiff first alleged that Duke
was derivatively liable under the doctrine of respondeat superior
for the aforementioned conduct of Dr. Duszynski. In addition,
plaintiff alleged that Duke was grossly negligent in the selection
and employment of Dr. Duszynski in that Duke failed adequately
to investigate the background, training, skills and reputation of
Dr. Duszynski.

Defendants duly filed answers denying any negligence or
other basis for liability.

Discovery proceedings, including interrogatories and deposi-
tions, were initiated by all parties. Subsequent thereto, defend-
ants filed motions for summary judgment, each seeking dismissal
of plaintiff’s claim for punitive damages. In addition, defendant
Duke’s motion for summary judgment sought dismissal of plain-
tiff’'s claim based on Duke’s liability under the doctrine of
respondeat superior. The trial court allowed both motions and
entered judgment in accordance with the relief requested therein.
Plaintiff appealed.

McNeill, Graham, Coyne & Kirkman, by Kenneth M.
Kirkman for the plaintiff.

Wheatly, Mason, Wheatly & Davis, by Warren J. Davis, and
Smith, Anderson, Blount & Mitchell, by James D. Blount, Jr.,
for defendant Dr. Arnold J. Duszynski; Newsom, Graham,
Strayhorn, Hedrick, Murray, Bryson & Kennon, by E. C.
Bryson, Jr., for defendant Duke University.
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MARTIN, Judge.

The sole question before this Court is whether the trial court
erred in granting summary judgment dismissing plaintiff’s claim
for punitive damages against the respective defendants.

Under the provisions of Rule 56 of the North Carolina Rules
of Civil Procedure, the party moving for summary judgment has
the burden of clearly establishing that there is no genuine issue
as to any material fact and that as a result, he is entitled to a
judgment as a matter of law. Page v. Sloan, 281 N.C. 697, 190 S.E.
2d 189 (1972). In previewing the pleadings, affidavits and other
papers which constitute the record before the court on the motion
for summary judgment, the court should carefully scrutinize the
materials filed by the moving party, while indulgently regarding
those filed by the opposing party. 6 Moore's Federal Practice,
§ 56.15[8] (2d ed. 1976); accord, Singleton v. Stewart, 280 N.C. 460,
186 S.E. 2d 400 (1972).

[1] Our courts have generally held that punitive damages are
recoverable where the tortious conduct which causes the injury is
accompanied by an element of aggravation, as when the wrong is
done wilfully or under circumstances of rudeness or oppression,
or in a manner evincing a wanton and reckless disregard of the
plaintiff’s rights. Oestreicher v. Stores, 290 N.C. 118, 225 S.E. 2d
797 (1976). In cases where plaintiff's action was grounded on
negligence, our courts have referred to gross negligence as the
basis for recovery of punitive damages, using that term in the
sense of wanton conduct. Hinson v. Dawson, 244 N.C. 23, 92 S.E.
2d 393 (1956). In Hinson, the Court explained that “[cJonduct is
wanton when in conscious and intentional disregard of and indif-
ference to the rights and safety of others.”

[2] In light of these principles, we must first determine whether
defendant Dr. Duszynski carried his burden of proof so as to en-
title him to summary judgment on the issue of punitive damages.

Pertinent to this issue, plaintiff made allegations summarized
as follows:

(1) Dr. Duszynski did wilfully and with gross negligence
prescribe certain drugs—including Tandearil, Prednisone and
Celestone— dangerous to the health of the intestate because of
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their tendency to induce the hemorrhaging of ulecers and retard
blood clotting.

(2) Dr. Duszynski was grossly negligent in his supervision of
the administration of these drugs to the intestate in that he did
not perform sufficient blood analysis prior to prescribing said
drugs; he did not perform or cause to be performed any blood
analysis during the administration of the drugs despite his
awareness of the intestate’s vaginal bleeding; he did not warn the
intestate or her attending nurses of the dangers and possible ef-
fects of the drugs; and he failed to adhere to the warnings and
recommendations published by the manufacturers of the drugs.

(8} Dr. Duszynski did wilfully and wantonly, in complete
disregard of the intestate’s health, fail to respond for some seven
hours to the emergency situation created by the intestate’s
bleeding.

In support of these allegations, and in opposition to defend-
ants’ respective motions, plaintiff submitted the affidavits of two
doctors who worked closely with Dr. Duszynski on the staff of
Sea Level Hospital and a summary of relevant portions of other
depositions. These affidavits established that several doctors at
Sea Level Hospital had expressed concern over Dr. Duszynski's
improper and unusual drug prescriptions and that in the loecal
medical community, Dr. Duszynski had a general reputation of
misprescribing medications to his patients.

The evidence contained in the summary of other depositions
tended to show that Dr. Duszynski was notified sometime shortly
after 1:30 a.m. on 7 February 1976 that the intestate’s blood
pressure was low and her pulse very weak, that her stool con-
tained fresh blood and that there was a small amount of blood on
the bed on her pillow and under her buttocks. She had been
already placed in shock position and had been put on nasal ox-
ygen because she appeared “shocky.” Ann Styron, a registered
nurse, went on duty about 8:00 a.m. on 7 February and became
alarmed at the intestate’s condition. Shortly thereafter, she called
Dr. Duszynski and informed him of the intestate’s condition. After
attempting, without success, to find the proper blood type for a
transfusion, Styron again called Dr. Duszynski around 8:45 a.m.
When it finally became apparent that the intestate should be
transferred to another hospital, Styron again called Dr. Duszyn-
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ski. Dr. Duszynski arrived at the intestate’s hospital room be-
tween 9:00 a.m. and 9:45 a.m. In the opinion of Dr. Rick Moore, an
expert in hematology and internal medicine, the drugs given the
intestate were improperly administered by Dr. Duszynski, with
respect to the manner in which they were combined and the dura-
tion of dosage. It is his belief that these drugs, because of their
ulceragenic characteristics, in fact caused the intestate’s death.

The affidavits and deposition summaries filed by defendant
Dr. Duszynski in support of his motion for summary judgment
tended mainly to conflict with plaintiff’s evidence relative to the
apparent seriousness of the intestate’s condition and Dr. Duszyn-
ski's knowledge thereof during the early morning hours of 7
February 1976. In view of the strong factual showing made by
plaintiff’s opposing materials, we find the evidence offered by
defendant Dr. Duszynski inconsequential on the issue at hand. His
factual showing does not reveal that plaintiff is wholly unable to
sustain his allegations with proof. See Nasco Equipment Co. v.
Mason, 291 N.C. 145, 229 S.E. 2d 278 (1976).

Thus, we conclude that defendant Dr. Duszynski has failed to
carry his burden of establishing that plaintiff cannot prove en-
titlement to punitive damages. The trial court erred in granting
summary judgment for defendant Dr. Duszynski dismissing the
plaintiff’s claim for punitive damages.

[8] Turning to defendant Duke University’s motion for summary
judgment and applying the same principles discussed above, we
find that the motion was properly allowed. Although plaintiff’s
complaint alleged that Duke was grossly negligent in failing ade-
quately to investigate Dr. Duszynski's credentials before allowing
him to join the staff at Sea Level Hospital, defendant Duke’s
evidence effectively pierced this allegation so as to reveal the
lack of any genuine factual controversy thereon. Duke’s evidence
showed that it retained a reputable agency, the Corson Group, to
locate a qualified physician to practice in Sea Level. That
ageney's investigation revealed that Dr. Duszynski was of good
moral character and a very competent practicing physician in
New York State. Duke’s evidence further showed that Dr. Stuart
Sessoms, Director of Duke Hospital, received an informal com-
plaint regarding Dr. Duszynski's competency and upon contacting
the State Board of Medical Examiners, determined that Dr.
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Duszynski's file was complete and satisfactory. Plaintiff’s factual
showing merely reiterates the instances in which complaints were
made regarding Dr. Duszynski’'s drug prescription practices. From
this preview of the proof, we agree with the trial court that it af-
firmatively appears that plaintiff cannot prove entitlement to
punitive damages against defendant Duke University.

Accordingly, the order granting summary judgment for
defendant Dr. Duszynski is reversed. We find no error in the
order granting summary judgment for defendant Duke Universi-

ty.
Reversed in part.
Affirmed in part.

Judges MORRIS and ARNOLD concur.

PAUL MOSLEY, axp ALICE MOSLEY, His WIFE, INDIVIDUALLY AND ON BEHALF OF
OrHERS UNDER THE PROVISIONS OF RULE 23 oF THE NORTH CAROLINA RULES OF
Civi ProcEDURE v. NATIONAL FINANCE COMPANY, INC.; NORTH-
WESTERN INSURANCE COMPANY; anp EDWIN M. ROLLINS, INC.

No. 77198C267
(Filed 18 April 1978)

1. Rules of Civil Procedure § 56— summary judgment— findings of fact not re-
quired
A trial judge is not required to make findings of fact and conclusions of
law in determining a motion for summary judgment because, if findings of fact
are necessary to resolve an issue, summary judgment is improper.

2. Uniform Commercial Code § 75— non-filing insurance— premium charged to
borrower
The practice of charging a borrower sixty cents for non-filing insurance is
fully supported by G.S. 53-177.

3. Unfair Competition; Uniform Commercial Code § 75— filing fee waived —non-
filing insurance— unfair trade practice alleged—standing of borrower to sue
Plaintiff borrowers from defendant finance company had no standing to
challenge a sixty cent fee for non-filing insurance since (1) the fee was less
than the $2.00 filing fee required by the Uniform Commercial Code and plain-
tiffs benefited by paying the lower fee, and (2) even if defendant was not en-
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titled to keep back fifty-four of the sixty cents and pay only six cents for the
insurance coverage, plaintiffs were in no way concerned as they were in no
way beneficiaries of the policy.

4. Damages § 1; Equity § 1.1 — de minimis non curat lex—when applicable

The maxim de minimis non curat lex applies only when the gist of an ae-
tion is damage, and it does not apply when the construction of a statute is
involved or where the wrong is of the sort where nominal damages are
presumed upon the allegation and proof of wrongdoing.

APPEAL by plaintiffs from McConnell, Judge. Orders entered
1 February 1977, in Superior Court, CABARRUS County. Heard in
the Court of Appeals 31 January 1978.

The named plaintiffs bring this action on behalf of
themselves and others unnamed, alleging that named plaintiffs, on
two occasions in 1975, borrowed $1,500 from defendant Finance
Company, and were charged 60 cents in each loan, under the
pretext that it was for non-filing insurance, but that non-filing in-
surance was not written and not intended to be written; that the
fee charged was part of a plan of the defendants to take money
from plaintiffs as borrowers and divide it among themselves.

The plaintiffs allege unfair and deceptive trade practices and
seek treble damages and attorney’s fees under Chapter 75 of the
General Statutes, and other relief, including that to which they
may be entitled under the North Carolina Consumer Finance Act,
Chapter 53 of the General Statutes.

Defendants made motions to strike, to dismiss under G.S.
1A-1, Rule 12(b}(6) and, in the alternative, for summary judgment
pursuant to Rule 56. Plaintiffs also moved for summary judgment.

The court granted summary judgment to defendants and
denied it to plaintiffs. From this order plaintiffs appealed.

Wesley B. Grant for plaintiff appellants.

Williams, Willeford, Boger & Grady by Samuel F. Davis,
Jr.; Webb, Lee, Davis, Gibson & Gunter by Joseph G. Davis,
Jr., for defendant appellee, National Finance Company, Inc.

Jordan, Wright, Nichols, Caffrey & Hill by Edward L. Mur-
relle and Robert D. Albergotti for defendant appellee, North-
western Insurance Company.
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CLARK, Judge.

Matters supporting the motions for summary judgment were
affidavits, interrogatories, and the non-iling insurance policy
issued by defendant Insurance Company to defendant Finance
Company and countersigned by defendant Rollins, Inc., as agent.

These supporting matters established that defendant In-
surance Company had issued a non-filing insurance policy to
defendant Finance Company; that the policy was in effect when
the loans were made; that the policy and the 60 cent rate was ap-
proved by the Commissioner of Insurance on 20 September 1961;
that defendant Finance Company retained 54 cents of the 60 cents
as commission and paid 6 cents to defendant Rollins, Inc. as agent
for defendant Insurance Company.

[1] The named plaintiffs requested that the trial court, in
rendering summary judgment, find facts specifically and express
its conclusions of law pursuant to G.S. 1A-1, Rule 52. A trial judge
is not required to make finding of fact and conclusions of law in
determining a motion for summary judgment, and if he does make
some, they are disregarded on appeal. Shuford, N.C. Practice and
Procedure, § 56-6 (1977 Supp.). Rule 52(a)2) does not apply to the
decision on a summary judgment motion because, if findings of
fact are necessary to resolve an issue, summary judgment is im-
proper. However, such findings and conclusions do not render a
summary judgment void or voidable and may be helpful, if the
facts are not at issue and support the judgment. Insurance Agen-
cy v. Leasing Corp., 26 N.C. App. 138, 215 S.E. 2d 162 (1975).

In the case sub judice, the facts found by the trial court shed
some light on the court’s reasoning in rendering summary judg-
ment for defendants. The trial court found, in pertinent part:

“4, The 60¢ premium charged the plaintiffs for non-filing
insurance was paid by National Finance Company, Inc. to Ed-
win M. Rollins, Inc. and Northwestern Insurance Company
after National Finance Company, Inc. deducted the commis-
sion to which it was entitled;

6. The plaintiffs have failed to allege in their complaint
their authority to sue on behalf of the purported unnamed
plaintiffs;
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7. Any recovery by the plaintiffs, or the purported un-
named plaintiffs would be de minimis; . . .”

[2, 3] The practice of charging a borrower 60 cents for non-filing
insurance is fully supported by G.S. 53-177, which provides:

“The licensee may collect from the borrower the actual
fees paid a public official or agency of a county or the State,
for filing, recording, or releasing any instrument securing the
loan. A licensee shall not collect or permit to be collected any
notary fee in connection with any loan made under this Arti-
cle. In lieu of recording any instrument and in lieu of collect-
ing any recording fee herein authorized, a lender may take
out nonrecording or non-filing insurance on the instrument
securing the loan and charge to the borrower the amount as
fixed by the Commissioner of Insurance, but the amount so
charged to the borrower shall not in any event exceed sixty
cents (60¢) with respect to any one loan.”

The purpose of the 60 cent charge for non-filing insurance is
to protect the lender, not the borrower. In order to have a pro-
tected security interest, the lender has to file a Uniform Commer-
cial Code financing statement with the appropriate register of
deeds. G.S. 25-9-302 et seq. It is established that the borrower pay
the $2.00 fee (standard size form) for the filing of a financing
statement. G.S. 25-9-403. The non-filing insurance charge of 60
cents is beneficial to the borrower in the sense that he enjoys a
net savings of $1.40, the difference between the non-filing in-
surance charge and the U.C.C. filing fee. The non-filing insurance
policy does not fully protect the defendant Finance Company
against all risks, and recovery is limited to $900 of loss on any
loan to any one customer. Thus, the defendant Finance Company
was a partial self-insurer.

Plaintiffs’ complaint and defendants’ affidavits and other
material make it clear that plaintiffs failed to show injury
resulting from defendant Finance Company’s retention of 54 cents
of the 60 cent non-filing insurance premium charged. Plaintiffs
paid 60 cents in each loan, the statutory maximum under G.S.
53-177, and defendant Finance Company kept 54 cents and paid
only 6 cents for the insurance. The coverage under the policy was
limited. But, regardless of whether defendant Finance Company
was entitled to keep back 54 cents, plaintiffs were in no way con-
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cerned as they were in no way beneficiaries of the policy. They
did not lose anything; they suffered no damage. They have no
standing to sue, and lack of standing is a matter for dismissal.
Mozingo v. Bank, 31 N.C. App. 157, 229 S.E. 24 57 (1976). As mat-
ters were accepted by the court outside the pleading, defendants’
motion for summary judgment, rather than a Rule 12(b}6) motion
to dismiss, was properly considered and granted. G.S. 1A-1, Rule
12(b)(6).

Plaintiffs’ complaint fails to allege their authority to sue on
behalf of the purported unnamed plaintiffs, and therefore is insuf-
ficient to raise a class action. G.S. 1A-1, Rule 23(a); Rule 9(a);
Nodine v. Mortgage Corp., 260 N.C. 302, 132 S.E. 2d 631 (1963),
decided under G.S. 1-70 but still controlling. See Shuford, N.C.
Practice and Procedure § 23-1. The trial court considered this in-
sufficiency in its Finding of Fact No. 6. We note that even were
plaintiffs to cure this defect and support their request for class
action, their complaint alleges no more injury to the unnamed
plaintiffs than to themselves, and their pleading should still be
dismissed with prejudice.

[4] Though not necessary to disposition on appeal, we note that
the trial court also considered the issue of the amount of plain-
tiffs’ recovery and judged it “de minimis.” We disagree. The
maxim de minimis non curat lex permits a court to dismiss,
presumably on a Rule 12(b)}(6) motion, or, possibly even on its own,
an action based upon a wrong which constitutes only a trifling in-
vasion of the plaintiffs’ rights or results in only trifling damage. 1
Am. Jur. 2d, Actions, § 67, p. 596. But “[i]t is only when the gist
of the action is damage that the maxim de minimis non curat lex
applies, and that the law no longer distinguishes between no ap-
preciable damage and no damage at all.” [Emphasis added.] Eller
v. R.R., 140 N.C. 140, 143, 52 S.E. 305, 306 (1905). It does not ap-
ply when the construction of a statute is involved, as in the case
sub judice, or where the wrong is of the sort where nominal
damages are presumed upon the allegation and proof of wrong-
doing. Dobbs, Remedies, § 3.8, p. 191. If only the named plaintiffs
had had standing to sue, and even if their action were not
covered by Chapter 75, permitting treble damages and attorney’s
fees, their loss of 108 cents would not be de minimis.
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Because plaintiffs did not show injury, the order granting

defendants’ motion for summary judgment is

1.

2,

ent
the

ten

Affirmed.

Judges MORRIS and MITCHELL concur.

STATE OF NORTH CAROLINA v. VIRGINIA HINSON BUNN

No. 7785C813
(Filed 18 April 1978)

Constitutional Law § 67; Searches and Seizures § 43— motion to sup-
press —identity of informant— evidence of existence of informant

In a proceeding on a motion to suppress, there was sufficient corrobora-
tion of an informant’s existence independent of testimony by the officer to
whom the informant gave information abhout defendant’s possession of mari-
juana so that the identity of the informant was not required to be disclosed to
defendant pursuant to G.S. 15A-978(b) where a second officer's testimony
established that he knew of the existence of the informant on the day of
defendant’s arrest, and where the second officer and an SBI agent testified
that the first officer correctly predicted that defendant would be leaving her
home at a certain time with marijuana in her possession and stated that he
had received such information from the informant.

Searches and Seizures § 11— warrantless search of automobile— probable
cause

Officers had probable cause to search defendant’s automobile without a
warrant for marijuana where an officer twice received information from a
reliable informant concerning defendant’s possession of marijuana; the infor-
mant told the officer that he had learned from overhearing one end of a
telephone conversation that defendant would move the marijuana from her
residence to the north end of town within 30 minutes; and defendant left her
house at the time indicated carrying a large paper bag and drove off toward
the north end of town.

APPEAL by defendant from Browning, Judge. Judgment
ered 19 May 1977 in Superior Court; WAYNE County. Heard in
Court of Appeals 1 February 1978.

Defendant was indicted for possession of marijuana with in-
t to sell the same. She moved to suppress the State’s evidence,

and after a hearing, the motion was denied. Defendant, thereupon,

ent

ered a plea of guilty and judgment was entered. The appeal is
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from the order denying the motion to suppress and is taken pur-
suant to G.S. 15A-979Db).

Attorney General Edmisten, by Special Deputy Attorney
General Robert P. Gruber, for the State.

Hulse & Hulse, by Herbert B. Hulse, for defendant ap-
pellant.

VAUGHN, Judge.

The State offered evidence at the suppression hearing tend-
ing to show the following. At approximately 6:00 a.m. on 1 Decem-
ber 1976, Officer Uzzell received a call from a confidential inform-
ant advising him that he had information that defendant was
holding some marijuana. Uzzell had received reliable information
from this informant for a period of three years. The information
so given had led to five or six arrests. The informant did not say
where defendant was holding the marijuana but gave the impres-
sion she had it at her house. Uzzell told the informant to get more
information. Uzzell set up surveillance of defendant’s house and,
at 9:30 a.m., called the informant on the telephone. He was told by
the informant that he had just been in a house on Lime Street
and had overheard someone talking to defendant on the
telephone. The informant said that he could tell from the conver-
sation that defendant was planning to move the marijuana to the
north end of town within thirty minutes. About twenty-five
minutes later, defendant was observed leaving her house carrying
a large brown paper bag. She got into her car and began driving
toward the north end of town. At that time Uzzell and other of-
ficers stopped defendant’s car and searched it. They found one
pound of marijuana in the brown paper bag. Defendant was then
arrested. About thirty minutes after defendant’s arrest, Uzzell
had his informant repeat the information which he had given
Uzzell to Officer Parker for verification of the informant’s ex-
istence. Officer Parker subsequently died. Because of Parker's
death Uzzell, in March, 1977, called the informant and had him
repeat the information to Officer Jones. Jones had participated in
the search and arrest of defendant. Before the arrest, Uzzell had
told Jones about the informant and the information he had given
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him about defendant. Jones knew the informant and had received
information from him which had led to at least three arrests.

[1] Defendant first argues that the judge erred when he refused
to compel Officer Uzzell to disclose the identity of his confidential
informant. The request was made under the provisions of G.S.
15A-978(b) which provides, in pertinent part, as follows:

“In any proceeding on a motion to suppress evidence . . . in
which the truthfulness of the testimony presented to
establish probable cause is contested and the testimony in-
cludes a report of information furnished by an informant
whose identity is not disclosed in the testimony, the defend-
ant is entitled to be informed of the informant’'s identity
unless . . . (2} There is corroboration of the informant’s ex-
istence independent of the testimony in question.”

Defendant argues that there is no evidence of the informant's ex-
istence independent of Uzzell's testimony. We disagree. The
reliability of the informant is not relevant on the question of
whether the statute requires that his identity be disclosed. As
the State points out, the statute only requires corroboration of
the informant’s existence at the time he is supposed to have
given the confidential information. The testimony of Officer Jones
tends to establish that he knew of the existence of the informant
on the day of the arrest and was well acquainted with the infor-
mant. The State need not rest on what the informant told Jones
at some later date. The existence of the informant may be cor-
roborated in many ways. The official commentary following the
statute points out that the section was derived from the
American Law Institute’s Model Code of Pre-Arraignment Pro-
cedure. In reviewing the comments to that code, it is clear that
the drafters envisioned much more flexibility in corroborating
testimony, including such things as the officer’s prediction to
others of certain events of which he could not personally know,
accompanied by a declaration that his informant has told him so.
ALI, Model Code of Pre-Arraignment Procedure (1975), § SS
290.4 at 575. Officer Jones also testified that early on the morning
of 1 December, Officer Uzzell told him that the informant had said
that defendant had marijuana. He also testified that Uzzell
radioed him before he went to contact the informant again at 9:30
a.m. and called back shortly to say, “he had made contact with the
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informer and that Mrs. Bunn [defendant] would be leaving her
residence within the next thirty minutes with the marijuana.”
Special Agent Surratt watched from a nearby car as Officer
Uzzell made a telephone call. The officer came to the car after-
wards and told him that, “he had received word from the infor-
mant that Mrs. Bunn [defendant] was going to leave her house in
about thirty minutes to make a delivery of marijuana on the other
side of town.” These predictions of defendant’s future behavior
tend to show the existence of the informant. The corroboration
was sufficient to meet the statutory requirement of G.S.
15A-978(b). The State was not, therefore, required to identify the
informant.

[2] Defendant also assigns as error the finding of the court that
a warrantless search of defendant’s automobile was constitutional-
ly permissible. “[A]n automobile or other vehicle may be searched
without a warrant when the officers have a reasonable or prob-
able cause to believe that the vehicle is illegally transporting con-
traband materials.” State v. Allen, 282 N.C. 503, 515, 194 S.E. 2d
9, 18 (1973); Carroll v. United States, 267 U.S. 132, 45 S.Ct. 280, 69
L.Ed. 453 (1925). Probable cause to search has been defined as “a
reasonable ground of suspicion, supported by circumstances suffi-
ciently strong in themselves to warrant a cautious man in believ-
ing the accused to be guilty.” State v. Allen, suprae, at 516, 194
S.E. 2d at 18-19. In this case, Officer Uzzell had twice received in-
formation concerning defendant’s possession of marijuana from an
informant he had reason to trust. The informant told him that the
marijuana would be moved in about thirty minutes to the north
end of town and explained that he had learned this by overhear-
ing one end of a telephone conversation and named the place
where he had heard it. When defendant left her house at approx-
imately the time indicated carrying a bag large enough to contain
the indicated drugs and drove off toward the north end of town,
the officers who had her under surveillance had both a reasonable
suspicion of her guilt and circumstances which reasonably rein-
forced their belief. Therefore, they had probable cause to make
the search. See State v. Ketchie, 286 N.C. 387, 211 S.E. 2d 207
(1975); State v. Frederick, 31 N.C. App. 508, 230 S.E. 2d 421 (1976).

Defendant’s remaining assignments of error have been
carefully considered. We find no prejudicial error.
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Affirmed.

Judges CLARK and ERWIN concur.

STATE OF NORTH CAROLINA v. JAMES LORENZA BROGDEN

No. 7795C848
(Filed 18 April 1978)

1. Criminal Law § 35— offense committed by another—insufficiency of evidence
to show
The trial court in a murder prosecution did not err in excluding evidence
that a State’s witness and the deceased argued about cars and money on the
evening preceding the shooting, since the excluded testimony did not point to
the guilt of another.

2. Homicide § 16.1— statement by deceased —admissibility as dying declaration
or spontaneous utterance
The trial court in a murder prosecution did not err in allowing a witness
to testify concerning a declaration made by deceased shortly after he was shot,
since the evidence was sufficient for the court to infer that deceased had
knowledge of his imminent death, and the statement was therefore admissible
as a dying declaration; however, the statement would have been admissible as
a spontaneous utterance even if it did not qualify as a dying declaration, since
the statement was made in immediate response to the stimulus of the occur-
rence and without opportunity to reflect or fabricate.

3. Homicide § 24.1— intentional use of deadly weapon— presumptions of malice
and unlawfulness— jury instructions proper

The trial court in a homicide prosecution properly instructed the jury on
the presumptions of malice and unlawfulness arising upon proof beyond a
reasonable doubt that defendant intentionally wounded deceased with a deadly
weapon.

APPEAL by defendant from Canaday, Judge. Judgment
entered 12 May 1977 in Superior Court, PERSON County. Heard in
the Court of Appeals 6 February 1978.

Defendant was indicted for the murder of Bonnie Wayne
Thorpe. He was placed on trial for murder in the second degree.
Evidence for the State, in summary, tends to show the following.
In the early morning hours of 28 March 1976, deceased and about
forty other people were gathered at a three-room house in Person
County where alcoholic beverages were sold and facilities for
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dancing were available. A fight broke out between persons other
than deceased and defendant. Defendant then brandished a .25
caliber automatic pistol. The operator of the house, Gene Faison,
testified that defendant shot the deceased. Faison and one
Newman grabbed defendant and took him outside. Newman then
took the gun. Other witnesses saw defendant with the pistol im-
mediately after they heard the shot. While Newman was strug-
gling with defendant, defendant was heard to threaten to “shoot
somebody else.” Before deceased was taken to the hospital, he
told Carver that defendant had shot him. The bullet that was
taken from the body of deceased was fired from the pistol that
was taken from defendant. Two days earlier, defendant had pur-
chased a box of .25 caliber ammunition similar to that used in the
killing.

Defendant testified that he did not own a .25 caliber pistol
and did not have a pistol with him at the time of the killing. He
had been drinking and could not remember going to the place
where the killing took place or anything that may have occurred
while he was there.

Defendant was convicted of murder in the second degree, and
judgment imposing a prison sentence was entered.

Attorney General Edmisten, by Assistant Attorney General
Elisha H. Bunting, Jr., for the State.

Ramsey, Hubbard & Galloway, by James E. Ramsey and
Mark E. Galloway, for defendant appellant.

VAUGHN, Judge.

[1] Defendant argues that the court erred in excluding evidence
that he contends implicates a State’s witness, Newman, as the
killer. The excluded evidence tended, at best, to show that
Newman and Thorpe had argued about cars and money on the
evening preceding the shooting. The same witnesses said,
however, that the two were not angry, that they were merely
“carrying on.” The excluded testimony did not point to the guilt
of another and was properly excluded. In a similar case, State v.
Jones, 32 N.C. App. 408, 232 S.E. 2d 475 (1977), cert. den., 292
N.C. 643, 235 S.E. 2d 63, this Court held that it was not error to
exclude evidence that another had a motive that the defendant
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did not. The Court pointed out that this was not evidence that the
crime in quesiton was committed by another and was, therefore,
not relevant to the question of defendant’s guilt.

[2] Defendant also assigns as error the admission of a declara-
tion made by the deceased to Keester Carver shortly after he was
shot. Carver testified that Thorpe asked him to take him to the
hospital. When asked how he was shot, Thorpe responded that
Brogden had shot him. Defendant contends that this testimony
was hearsay and did not fall within any recognized exception to
the rule. The evidence was handled at trial as if it fell within the
exception for dying declarations. “The admissibility of a declara-
tion as a dying declaration is a question to be determined by the
trial judge. When the trial judge admits the declaration, on ap-
peal, the ruling of the trial judge is reviewable only to determine
whether there is evidence tending to show facts essential to sup-
port the trial judge’s ruling.” State v. Brown, 263 N.C. 327, 333,
139 S.E. 2d 609, 612 (1965). The only supporting fact at issue is
whether the court could infer from the evidence that the de-
ceased had knowledge of his imminent death. Carver testified
that he deceased questioned him about the severity of the wound
and asked help in getting to a hospital. He was gasping for breath
and seemed very nervous and concerned about his condition.
Shortly after making the statement, he appeared to go into shock
and began to bleed from the mouth. Considering the general
knowledge of the seriousness of a gunshot wound to the torso and
the other circumstances, we conclude that the court was justified
in admitting the declaration into evidence.

On the authority of State v. Deck, 285 N.C. 209, 203 S.E. 2d
830 (1974), the statement would have been admissible as a “spon-
taneous utterance” even if it did not qualify as a “dying declara-
tion.” In Deck, defendant was on trial for murder. A witness was
permitted to testify that she saw decedent and another man run-
ning up the highway, that decedent told her that the other man
had tried to rob him and that he had been stabbed. The Court
said:

“We think the challenged statements were made in im-
mediate response to the stimulus of the occurrence and
without opportunity to reflect or fabricate. Further, decedent
had no motive for fabrication. The time lapse between the
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completion of the alleged crime, the ensuing chase and the
statements made to the witness was negligible.

In our opinion, the challenged statements were spon-
taneous utterances and were therefore correctly admitted by
the trial judge.” 285 N.C. at 214, 203 S.E. 2d at 834.

The testimony in the case now under consideration meets the
same standards and could have been admitted as a spontaneous
utterance.

[3] Defendant contends that the court erred in failing to instruct
the jury that they could return a verdict of guilty of involuntary
manslaughter. In a related assignment of error, he contends that
the judge erred when he instructed the jury as follows:

“Now, if the State satisfies you from the evidence
beyond a reasonable doubt that the defendant Brodgen inten-
tionally shot the decedent Thorpe with a .25 caliber pistol,
which was a deadly weapon inflicting a wound upon the per-
son of Thorpe, which would proximately caused the death of
Thorpe, then you may, but need not imply or infer, that the
killing was unlawful and done with malice.”

Defendant contends that the instruction allows an impermissible
use of a presumption and violates the principles of Mullaney v.
Wilbur, 421 U.S. 684, 95 S.Ct. 1881, 44 L.Ed. 2d 508 (1975). He con-
cedes, nevertheless, that the instruction is consistent with the
decisions of the Supreme Court of North Carolina in State v
Hankerson, 288 N.C. 632, 220 S.E. 2d 575 (1975), rev’d on other
grounds, 432 U.S. 233, 97 S.Ct. 2339, 53 L.Ed. 2d 306 (1977) and
State v. Williams, 288 N.C. 680, 220 S.E. 2d 558 (1975). In Hanker-
son, the Supreme Court said:

“Mullaney, then, as we have interpreted it, requires our
trial judges in homicide cases to follow these principles in
their jury instructions: the State must bear the burden
throughout the trial of proving each element of the crime
charged including, where applicable, malice and unlawfulness
beyond a reasonable doubt. The decision permits the state to
rely on mandatory presumptions of malice and unlawfulness
upon proof beyond a reasonable doubt that the defendant in-
tentionally inflicted a wound upon the deceased with a dead-
ly weapon which proximately resulted in death. If, after the
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mandatory presumptions are raised, there is no evidence of a
heat of passion killing on sudden provocation and no evidence
that the killing was in self-defense, Mullaney permits and our
law requires the jury to be instructed that defendant must
be convicted of murder in the second degree.” 288 N.C. at
651, 220 S.E. 2d at 589.

The instructions given in the case now under consideration were
in complete accord with the foregoing, both as to the possible ver-
dicts and presumptions arising from the evidence.

We have considered defendant’s remaining assignments of er-
ror. We find no error that requires a new trial.

No error.

Judges HEDRICK and ERWIN concur.

CLAUDEAN E. EDWARDS v. DR. ROBERT L. MEANS

No. 77215C242
(Filed 18 April 1978)

Physicians, Surgeons and Allied Professions § 16.1— surgery without consulting
x-ray —summary judgment for surgeon improper
In an action against defendant surgeon to recover damages for injury to
plaintiff’s finger, the trial court erred in entering summary judgment for
defendant where plaintiff’s complaint and deposition raised an issue as to
whether defendant acted properly in attempting to remove a foreign body
from plaintiff's finger without first consulting x-rays.

APPEAL by plaintiff from Albright, Judge. Judgment entered
13 January 1977 in Superior Court, FORSYTH County. Heard in the
Court of Appeals 20 January 1978.

This is an action for malpractice against defendant, a physi-
cian engaged in the general practice of surgery. Plaintiff appeals
from the allowanece of defendant’s motion for summary judgment.
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White and Crumpler, by Michael J. Lewis, for plaintiff ap-
pellant.

Hudson, Petree, Stockton, Stockton & Robinson, by James
H. Kelly, Jr., for defendant appellee.

VAUGHN, Judge.

Summary judgment is an extreme remedy and should be
awarded only where the truth is quite clear and undisputed. It is
improper unless the pleadings, depositions, answers to inter-
rogatories, admissions and affidavits show that there is no
genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law. Lee v. Shor, 10 N.C. App.
231, 178 S.E. 2d 101 (1970). In the case at bar, we conclude that
the pleadings and other documents relied on by the judge are in-
sufficient to carry defendant’s burden of showing the absence of a
triable issue and do not show that defendant is entitled to judg-
ment as a matter of law.

Plaintiff’s deposition, in part, is as follows. In March, 1973,
she got a piece of glass in her right index finger. She could not
see the object or any cut on the finger, but she had discomfort in
the finger for several weeks. On 10 April 1973, she had her finger
x-rayed at the hospital emergency room and learned that the
x-ray revealed a foreign body in her finger. On 12 April 1973, she
visited defendant, a surgeon, seeking removal of the foreign body.
She showed defendant as best she could where the foreign body
had gone into her finger, informed defendant that x-rays had been
taken and asked whether these should be examined before
removal of the foreign body. Defendant stated that such examina-
tion was not necessary because he thought he could feel the
foreign body. Defendant then made an incision in the finger,
probed for 45 minutes, stated that he had removed a tiny hair and
sewed up the finger. Plaintiff continued to have the sensation of
some foreign body in the finger, and more x-rays were made.
These x-rays revealed the presence of a foreign body in the finger
so defendant again cut open plaintiff’s finger and removed some
tissue. This second incision was made at the hospital with the use
of a visual intensifier and x-rays and was made along the same
lines as the first incision. After the second operation, x-rays no
longer showed a foreign body in the finger although defendant
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stated that he never saw a foreign body in the tissue which he
removed. Plaintiff’s finger healed and caused her no problem un-
til July, 1973, when she suddenly began experiencing continued
pain in the finger. Defendant referred plaintiff to another doctor,
a plastic surgeon. Plaintiff was also referred to three additional
doctors, who all prescribed use of the finger and massage, before
being referred to Dr. Goldner, an orthopaedic hand specialist, in
February, 1974. :

Dr. Goldner treated her for two years, presecribing use and
massage of the finger and various medications for the pain, until
additional surgery was performed by him in April, 1976. The
surgery resulted in some diminution of the pain and improvement
in the appearance of the finger. Dr. Goldner testified on deposi-
tion that when he first began treating plaintiff an examination of
her finger revealed that tissues in the tip of the finger had
shrunk slightly, there was a slight loss of bone density due to
limited use of the finger and there was tenderness over the bone.
He prescribed an exercise program and various other treatments
until 1976 when he agreed to operate because plaintiff was still
experiencing pain. In the operation he removed scar tissue and
elevated pulp or soft tissue onto the tip of the finger. No foreign
material was found and his diagnosis at the time of surgery was
fibrosis, or scar tissue caused by the original entry of the foreign
body into the finger and the incisions to remove the foreign body,
atrophy of the subcutaneous fat and chronic pain syndrome
related to thin skin on the pad of the finger. He further stated
that he is familiar with the standard medical practice in the com-
munity for removal of a foreign body from a finger and it includes
the obtaining of x-rays to determine if the foreign body is present
followed by a decision as to whether to remove it. In his opinion
an examination of an x-ray prior to removal is desirable and
helpful but may not be absolutely necessary where one knows
that an x-ray has revealed a foreign body, there is a point of
tenderness and one can feel where the foreign body is located. In
his opinion plaintiff’s fibrosis was caused by a series of events in-
cluding the original entry of the foreign body, the incisions to
remove the foreign body and the resulting change in the size and
shape of the fingertip.

Defendant’s affidavit stated that he did not feel it necessary
to examine the x-rays of plaintiff’s finger prior to attempting
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removal of the foreign body because he could feel the scar tissue
in her finger which normally surrounds a foreign body, could see
a scar on plaintiff’s finger where the foreign body had entered
and was informed by plaintiff as to what had entered her finger
and where.

Defendant also filed affidavits of two surgeons practicing in
the area, Drs. Nolan and Rabil. Each states that he is familiar
with the standards of surgical practice utilized and accepted in
the community. They further state that, having reviewed plain-
tiff’s complaint and deposition and defendant’s affidavit, they are
of the opinion that the procedures followed by defendant were in
accordance with that standard and accepted practice and that the
condition of plaintiff’'s finger was not the result of defendant’s
failure to use x-rays during the first removal procedure.

As indicated, we conclude that it was error to enter summary
judgment in favor of defendant. Indeed, it is only in exceptional
negligence cases that Rule 56 can be invoked. “This is so because
even in a case in which there may be no substantial dispute as to
what occurred, it usually remains for the jury, under appropriate
instructions from the court, to apply the standard of the
reasonably prudent man to the facts of the case in order to deter-
mine where the negligence, if any, lay and what was the prox-
imate cause of the aggrieved party’s injuries.” Robinson wv.
McMahan, 11 N.C. App. 275, 280, 181 S.K. 2d 147, 150 (1971). In
our view, defendant has not, by competent evidence, conclusively
shown that his conduct, alleged to be a proximate cause of plain-
tiff’s distress, was in all respects that of a reasonably prudent
person under the circumstances. For that reason, the judgment is
reversed.

Reversed.

Judges BRITT and ERWIN concur.
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STATE OF NORTH CAROLINA v. MELVIN JACKSON

No. 772850892
(Filed 18 April 1978)

1. Homicide § 28.8— defense of accident —instructions
The trial court’s instructions on accidental homicide were sufficient and
not misleading.

2. Homicide § 11— defense of accident —denial of guilt
The contention of a defendant charged with homicide that a killing was ac-
cidental is not an affirmative defense, but rather a denial of guilt by denying
the element of intent.

3. Homicide § 28.8— defense of accident —application of law to facts

The trial judge sufficiently applied the law of accident to the facts in a
first degree murder prosecution where he admonished the jury that if a
reasonable doubt existed as to one or more of the elements of the crime
charged and lesser included offenses a net guilty verdict would be required,
and the charge as a whole clearly placed the burden upon the State to prove
there was no accidental killing.

APPEAL by defendant from Long, Judge. Judgment entered
24 August 1977 in Superior Court, BUNCOMBE County. Heard in
the Court of Appeals 28 February 1978.

Defendant was indicted for first-degree murder. Upon his
plea of not guilty, the jury returned a verdict of guilty of volun-
tary manslaughter. From judgment sentencing him to imprison-
ment for a term of not less than fourteen years nor more than
eighteen years, defendant appeals.

State’s evidence tended to show that on 14 March 1977 Of-
ficer Kenneth Waldroup, a Buncombe County Deputy Sheriff,
answered a call to the apartment of Joyce Peak at 9:53 p.m. ac-
companied by off-duty police officer Larry Phillips. When they
arrived at the residence, the defendant, Melvin Jackson, was
standing in the yard. After being advised of his rights, he said: “I
shot the man. He was coming on me.” The officers entered the
apartment to find Winston Lordman at the foot of the stairs ap-
parently dead from what later testimony revealed to be a shotgun
wound to the upper left chest. There was blood on the stairs and
on the body. No weapon was found about the body.
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Evidence for the State further tended to show that a small
child on the scene handed Officer Phillips a twelve-gauge shotgun
and that a box containing twelve-gauge shotgun shells was found
on a bed in an upstairs bedroom by Officer Waldroup. The opinion
of an examining pathologist was that Lordman was highly intox-
icated at the time of death with a blood alcohol content of .32%
and that the wound causing death was a shotgun wound. It was
the opinion of the officers that the defendant had not been drink-
ing when they observed him at the scene.

Evidence for the defendant tended to show that Lordman
had lived with Joyce Peak for about six and a half years. About
one month prior to 14 March 1977, she made him leave. Later,
when the defendant started dating Joyce Peak, Lordman often
came to her apartment while both were there. Upon arrival he
would beat and kick on the door until admitted. Upon admission
Lordman several times threatened to kill defendant and Peak if
they continued to date. Lordman was much bigger than the
defendant and, defendant, to prevent attack, had held a shotgun
on him several times.

Further evidence for the defendant tended to show that on
14 March 1977 Lordman came to the apartment while both
defendant and Peak were there and banged on the door. They
decided to admit him hoping to have a reasonable discussion.
Soon, however, defendant and Lordman were engaged in an argu-
ment. Lordman began pushing defendant’s chest, putting his
finger in defendant’s face, and attempted to hit him. He also
renewed his threat to kill them. Lordman finally went into the
kitchen, at the request of Joyce Peak, to talk with her. He in-
sisted that she ask the defendant to leave, but she refused and
asked him to leave instead. Lordman refused to leave but the
defendant, to avoid further trouble, agreed to leave and went
upstairs to get his clothes and shotgun. Lordman started up the
stairs making threats as defendant started down with his things.
Joyce Peak and her son attempted to stop Lordman but he pulled
away. Defendant, on the stairs, threw his clothes down and
pointed his shotgun at Lordman. He then told Lordman to leave
him alone, and that he did not want to hurt him. Lordman con-
tinued up the stairs toward the defendant. The defendant, back-
ing up the steps, fell backward on the steps and the shotgun ac-
cidentally fired striking Lordman in the chest.
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Additional evidence for the defendant tended to show that
Lordman had a reputation for being mean and violent when drink-
ing. Lordman had threatened him on a number of occasions and
the defendant knew him to be mean and violent when drinking.
Lordman had been drinking heavily on the night of 14 March
1977. The defendant told officers on the scene that night that the
shooting was an accident.

Attorney General Edmisten by Associate Attorney Rudolph
A. Ashton III for the State.

Peter L. Roda, Public Defender for the Twenty-Eighth
Judicial District, for defendant appellant.

MITCHELL, Judge.

The sole question presented by the defendant is whether the
court erred in its instruction to the jury regarding the law of ac-
cidental homicide and in its final mandate to the jury which did
not specifically mention accidental homicide. ‘

[11 Defendant first contends that the court’s definition of acci-
dent was so condensed that it was probably overlooked by the
jury since the other “possible crimes involved were defined at
great length as was the defense of self-defense.” Defendant fur-
ther argues that “[t]he court’s reference to accident was such that
a juror hearing the charge would hardly realize that an accident
would excuse the defendant.” We do not agree.

The language used by the trial court in the case subd judice is
as follows:

Now, members of the jury, I will give to you the law of
accident, which is very simple. If Lordman died by accident
or misadventure, that is, without wrongful purpose of
criminal negligence on the part of the defendant, the defend-
ant would not be guilty. The burden of proving accident is
not on the defendant. His assertion of accident is merely a
denial that he has committed any crime. The burden remains
on the State to prove the defendant’s guilt beyond a
reasonable doubt.

This Court has recently approved an instruction on accidental
homicide virtually identical to that used here by the trial court.
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State v. Collins, 29 N.C. App. 478, 224 S.E. 2d 647 (1976); accord,
State v. McLamb, 20 N.C. App. 164, 200 S.E. 2d 838 (1973). We
find this to be a proper statement of the law and, therefore, suffi-
cient and not misleading.

Defendant next contends that when the trial judge applied
the law to the facts no mention was made of accident. He argues
that accident was his main defense to the charges against him and
that the omission was a matter of law and, therefore, unaffected
by trial counsel’s failure to object and request further instruc-
tions. We do not agree.

[2, 3] The contention of a defendant charged with homicide that
a killing was accidental is not an affirmative defense, but rather a
denial of guilt by denying the element of intent. State v. Moore,
275 N.C. 198, 166 S.E. 2d 652 (1969); 6 Strong, N.C. Index 3d,
Homicide, § 11, p. 549 and cases cited therein. All portions of a
trial court’s charge to the jury must be construed contextually.
State v. Utley, 223 N.C. 39, 25 S.E. 2d 195 (1943). 1 Strong, N.C.
Index 3d, Appeal and Error, § 50, p. 317. Upon a defendant’s
assertion that a killing was an accident, the denial of guilt applies
to all the charges against the defendant regarding the transaction
in question. State v. McLamb, 20 N.C. App. 164, 200 S.E. 2d 838
(1973). Therefore, we think and so hold that a sufficient charge
was made by the trial court in its final mandate as to first-degree
murder, all lesser included offenses, and to self-defense. It ad-
monished the jury that if a reasonable doubt existed as to one or
more of the elements a not guilty verdict would be required. We
think that this admonition was a sufficient application of the law
to the facts here in regard to accident and that the jury was not
misled thereby. The trial court clearly put the burden upon the
State to prove there was no accidental killing. We also point out
that the trial court specifically asked counsel for the defendant if
he requested any further instructions to which he replied in the
negative.

For the reasons stated, we find
No error.

Judges MORRIS and CLARK concur.
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SAMUEL Q. CURRENCE v. FAYE ALICE HARDIN

No. 7726DC477
(Filed 18 April 1978)

1. Appeal and Error § 49.1— chiropractor’s diagnosis excluded —failure of record
to show what testimony would have been

In an action to recover damages for personal injury sustained by plaintiff
in an automobile accident, plaintiff failed to show that he was prejudiced by
the trial court’s refusal to allow a chiropractor to testify with respect to his
diagnosis of plaintiff, since plaintiff failed to include in the record what the
chiropractor’s testimony would have been if he had been allowed to testify.

2. Rules of Civil Procedure § 59— motion for new trial —discretionary matter

A motion for a new trial under G.S. 1A-1, Rule 59(a)(6),(7) is addressed to
the sound judicial discretion of the trial judge whose ruling in the absence of
an abuse of discretion is not reviewable on appeal.

Judge CLARK dissenting.

APPEAL by plaintiff from Sentelle, Judge. Judgment entered
4 March 1977 in District Court, MECKLENBURG County. Heard in
the Court of Apeals 8 March 1978.

Plaintiff sued defendant for personal damages in the amount
of $4,000 and property damages in the amount of $900 which he
allegedly suffered as a result of an automobile accident caused by
defendant’s negligence. Defendant denied liability and asserted as
a defense plaintiff’s contributory negligence.

Plaintiff’s evidence consisted of his testimony and the
testimony of Dr. J. Timothy Logan, a chiropractor, who treated
plaintiff for the injuries which he received. Plaintiff testified con-
cerning his version of the accident and stated that immediately
before the accident his 1970 Ford, which had been wrecked twice
before and had approximately 86,000 miles on it, had a fair
market value of $1,250 and immediately thereafter had a fair
market value of $775; that he sold the car two months after the
accident for $775 or $785; that he was treated once by a dentist
for his injuries and 20 times by a chiropractor. Dr. Logan testified
with respect to his treatment of plaintiff but was not allowed to
state a diagnosis.

Defendant testified concerning her version of the accident.
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The jury found for plaintiff and awarded him $300 for proper-
ty damage but nothing for personal injuries. Plaintiff appealed.

Paul J. Williams for plaintiff appellant.

Caudle, Underwood & Kinsey, by C. Ralph Kinsey, Jr., for
defendant appellee.

BRITT, Judge.

[11 By his first assignment of error, plaintiff contends the trial
court erred in not allowing Dr. Logan to testify with respect to
his chiropractic diagnosis of plaintiff. We find no merit in this con-
tention.

In North Carolina chiropractors are allowed to testify as ex-
perts in their special field as defined and limited by statute. Allen
v. Hinson, 12 N.C. App. 515, 183 S.E. 2d 852, cert. denied 279 N.C.
726, 184 S.E. 2d 883 (1971). The scope of testimony limited by the
Allen case was recently expanded by G.S. 90-157.2. However, this
statute is not applicable to the present case since it was not
ratified until 1 July 1977. 1977 Session Laws C. 1109. (This case
was tried in March 1977.) Nevertheless, we are unable to deter-
mine whether the proposed testimony of Dr. Logan comes within
the case law standard in effect at the time of trial because plain-
tiff failed to include in the record what Dr. Logan’s testimony
would have been if he had been allowed to testify. “An exception
to the exclusion of evidence will not be sustained when it is not
made to appear what the excluded evidence would have been.
Heating Co. v. Construction Co., 268 N.C. 23, 149 S.E. 2d 625
(1966).” State v. Hedrick, 289 N.C. 232, 237, 221 S.E. 2d 350, 354
(1975). See Clark v. Clark, 23 N.C. App. 589, 209 S.E. 2d 545
(1974), Barringer v. Weathington, 11 N.C. App. 618, 182 S.E. 2d
239 (1971).

[2] By his second assignment of error, plaintiff contends the trial
court erred in failing to grant his Rule 59 motion to set aside the
verdict and grant a new trial. We find no merit in this assign-
ment.

We note that at trial plaintiff moved that the verdiet be set
aside and a new trial be granted on the ground that errors were
committed in the trial. On appeal plaintiff does not argue this
ground but argues that the court should have granted his motion
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on the grounds that the verdict was inadequate and against the
greater weight of the evidence.

Assuming, arguendo, that plaintiff has properly presented
the question he argues in his brief, we conclude that it has no
merit. A motion for a new trial under Rule 59(a)(6),(7) is addressed
to the sound judicial discretion of the trial judge, whose ruling in
the absence of an abuse of discretion is not reviewable on appeal.
Goldston v. Chambers, 272 N.C. 53, 157 S.E. 2d 676 (1967);
Redevelopment Commission v. Holman, 30 N.C. App. 395, 226 S.E.
2d 848, cert. denied 290 N.C. 778, 229 S.E. 2d 33 (1976); In re
Brown, 23 N.C. App. 109, 208 S.E. 2d 282 (1974). We perceive no
abuse of discretion in this case.

No error.
Judge ERWIN concurs.
Judge CLARK dissents.

Judge CLARK dissenting.

The trial court sustained defendant’s objection to the follow-
ing question: Would you state what your chiropractic diagnosis
was after your initial examination of Mr. Currence on this occa-
sion? In my opinion this was prejudicial error.

Dr. Logan examined plaintiff in his office on the same day of
the collision in question and regularly thereafter. He previously
testified that he had made an initial chiropractic diagnosis. After
the ruling of the trial court, the jury was excused for the purpose
of discussing the ruling; the trial judge referred to Allen v. Hin-
son, supra, and stated: “I don’t think you can get the diagnosis in
unless you have competent medical evidence. ... I don’t think you
can go any further with this doctor.”

I am aware of the basic rule that an exception to an exclusion
of evidence will not be sustained when it is not made to appear
what the excluded evidence would have been, but this basic rule
does not apply when the exclusion is based on the competency of
the witness to testify as distinguished from the admissibility of
his testimony. Stansbury’s N.C. Evidence (Brandis Ed.) § 26.
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The question asked for his opinion as to plaintiff’s injury or
condition within the scope of the field of chiropractic, and not far
beyond this field as in Allen v. Hinson, supra. Dr. Logan was
qualified and competent to answer the question and should have
been allowed to do so. I vote to reverse and remand for a new
trial.

IN THE MATTER OF: TEMPIE J. JOHNSON

No. 7735C213
(Filed 18 April 1978)

1. Insane Persons § 12— sterilization proceeding — sufficiency of evidence for jury
The evidence was sufficient to be submitted to the jury in a proceeding to
authorize the sterilization of a mentally retarded person.

2. Evidence § 14; Insane Persons § 12— sterilization proceeding —examination at
instance of petitioner —no physician-patient privilege
The relationship of physician and patient did not exist within the meaning
of G.S. 8-53 where a county department of social services caused respondent to
be examined by a mental health clinic staff psychiatrist, and the psychiatrist
was properly permitted to testify as to the results of his examination of
respondent in a proceeding to authorize the sterilization of respondent.

3. Insane Persons § 12— sterilization preceeding —instructions on quantum of
proof
The trial judge in a proceeding to authorize sterilization erroneously
equated proof by clear, strong and convincing evidence and proof by the
greater weight of the evidence when he instructed that proof by clear, strong
and convincing evidence “means that you must be persuaded considering all of
the evidence that the necessary facts are more likely than not to exist.”

4. Insane Persons § 12— sterilization proceeding —instruction on unsupported
theory
The trial judge in a proceeding to authorize sterilization erroneously in-
structed the jury on a theory not supported by the evidence when he in-
structed that the jury should authorize sterilization if it found that respondent
would be likely, unless sterilized, to procreate a child who would probably
have serious mental, physicial or nervous disease or deficiency.

5. Insane Persons § 12— sterilization proceeding —instructions on necessity for
sterilization laws —expression of opinien

The trial judge in a proceeding to authorize sterilization expressed an

opinion when he gave an explanation in his instructions on the necessity and
effect of laws authorizing sterilization.



134 COURT OF APPEALS [36

In re Johnson

APPEAL by respondent from Walker (Ralph), Judge. Judg-
ment entered 17 October 1976 in Superior Court, CRAVEN County.
Heard in the Court of Appeals 17 January 1978.

The appeal is from a judgment authorizing a sterilization pro-
cedure to be performed upon the body of respondent pursuant to
G.S. 35-36 et seq. Facts that are considered to be necessary to an
understanding of the questions raised on appeal will be set out in
the opinion.

Attorney General Edmisten, by Associate Attorney Isaac T.
Avery III, for the State.

Beaman, Kellum, Mills & Kafer, by Charles William Kafer
and Ronald T. Lindsay, for respondent appellant.

VAUGHN, Judge.

[1] Although we do not set out all of the evidence, we conclude
that when the evidence is considered in the light most favorable
to petitioner, it is sufficient to take the case to the jury. Respond-
ent’s assignments of error based on the alleged insufficiency of
the evidence are overruled.

[2] Petitioner, the Craven County Department of Social Ser-
vices, caused respondent to be examined and evaluated by a staff
psychiatrist at the Neuse Mental Health Clinic. He testified that
respondent functions at a mildly to moderately retarded level,
that she has a functionally limited attention span and that she
would be materially impaired in her ability to care for a child.
One of respondent’s assignments of error is that her objections to
the testimony should have been sustained and the evidence ex-
cluded because it was privileged under G.S. 8-53. We hold that
under the circumstances of this case, the relationship of physician
and patient did not exist within the meaning of the statute. See
State v. Hollingsworth, 263 N.C. 158, 139 S.E. 2d 235 (1964); State
v. Newsome, 195 N.C. 552, 143 S.E. 187 (1928). Moreover, the
judge can compel the testimony notwithstanding a patient-
physician relationship if, in his opinion, the same is necessary to a
proper administration of justice. Although the trial judge made
no express recital of findings that the testimony was necessary to
the proper administration of justice, his opinion that such was the
case was implicit when he overruled respondent’s objection. “It
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must be assumed that the judge was aware of the statute when
he made the ruling, and that under these circumstances the very
act of ruling . . . was in itself a finding that its admission was
necessary to a proper administration of justice.” State v. Bryant,
5 N.C. App. 21, 28-29, 167 S.E. 2d 841, 847 (1969). The assignment
of error is overruled.

[31 Respondent does, however, bring forward several
assignments of error directed to the judge’s charge that do re-
quire a new trial. The judge instructed the jury that petitioner
had the burden to prove the required facts by clear, strong and
convincing evidence. This was in keeping with the mandate of the
Supreme Court when it said:

“[t]he statute does not specify the burden of proof that the
petitioner must meet before the order authorizing the sterili-
zation can be entered. In keeping with the intent of the
General Assembly, clearly expressed throughout the article,
that the rights of the individual must be fully protected, we
hold that the evidence must be clear, strong and convincing
before such an order may be entered.”

In re Moore, 289 N.C. 95, 108, 221 S.E. 2d 307, 315 (1976). After
properly instructing the jury that the evidence must be clear,
strong and convincing, however, the judge then added:

“It means that you must be persuaded considering all of the
evidence that the necessary facts are more likely than not to
exist.”

Respondent’s exception to that instruction is well taken. The
judge, in effect, erroneously equated proof by clear, strong and
convincing evidence and proof by the greater weight of the
evidence. Indeed, the instruction appears to come verbatim from
N.C.P.I.— Civil 101.10, which sets out the suggested instruction on
proof by the mere greater weight of the evidence. Moreover, the
judge should not attempt to define the term “clear, strong and
convineing” in his charge. McCorkle v. Beatty, 225 N.C. 178, 33
S.E. 2d 753 (1945). Whether the evidence is clear, strong and con-
vincing is for the jury to resolve.

[4] Another exception to the charge correctly points out that the
judge erroneously instructed the jury on a theory not supported
by the evidence. The statute provides that before sterilization
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procedures can be authorized for a mental defective subject to
the act there must be a finding that:

“. .. because of a physical, mental or nervous disease or
deficiency which is not likely to materially improve, the per-
son would probably be unable to care for a child or children,
or because the person would be likely, unless sterilized, to
procreate a child or children which probably would have
serious physical, mental, or nervous diseases or deficien-
cies. . . .” (Emphasis added.) G.S. 35-43.

There was no allegation and no evidence to support a finding on
the second ground, the likelihood of procreating a mentally defec-
tive child. The judge, nevertheless, repeatedly gave instructions
on that part of the statute and included in his final mandate an in-
struction that the jury answer the issue in favor of petitioner if it
found that respondent “would be likely, unless sterilized, to pro-
create a child who would probably have serious mental, physical,
or nervous disease or deficiency.” The instruction was erroneous
and prejudicial to respondent.

[5] Respondent also excepts to a portion of the charge wherein
the judge, at some length, gave an explanation of the necessity
and effect of laws authorizing sterilization. Most of what the
judge said came directly from the opinion of the Supreme Court
on the subject in the case of In re Moore, supra. The error,
however, does not lie in the accuracy of the analysis. The disser-
tation on the subject by the Supreme Court was appropriately
given in support of its legal conclusion that the statute is not
repugnant to the Constitutions of the State of North Carolina and
the United States of America. When the same argument,
however, was made to the jury by the trial judge, it could only
result in prejudice to the respondent. It is very likely that it led
the jury to believe that the judge felt it should answer the issue
in favor of petitioner. It could hardly be said that it aided the
jury in finding the truth of the matter at issue. The Supreme
Court, of course, “is not bound by the rule forbidding an expres-
sion of opinion, and its discussions may not always be embodied in
instructions to the jury in ipsissimis verbis without danger of in-
fringing the rule.” Carruthers v. R.R., 218 N.C. 49, 54, 9 S.E. 2d
498, 501 (1940).

For the reasons stated, there must be a new trial.
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New trial.

Judges PARKER and ERWIN concur.

STATE OF NORTH CAROLINA v. LONNIE B. NEWCOMB

No. 77265962
(Filed 18 April 1978)

1. Criminal Law § 10— accessory before the fact— elements

To justify a conviction of defendant as an accessory before the fact, the
jury must find that he aided or advised the party who committed the offense,
that he was not present when the offense was committed, and that the prin-
cipal did commit the offense.

2. Criminal Law § 10.2— accessory before the fact— sufficiency of evidence

The State’s evidence was sufficient to be submitted to the jury on the
issue of defendant’s guilt of being an accessory before the fact to the felonious
sale of marijuana. .

3. Criminal Law § 42.6— chain of custody of marijuana

Where a package of marijuana was sealed by the officer who seized it and
was still sealed with no evidence of tampering when it arrived at a laboratory
for analysis, the fact that unknown persons may have had access to it does not
destroy the chain of custody.

4. Criminal Law § 102,5— remark by district attorney—absence of prejudice

Defendant, who was a police officer at the time of the alleged crime, was
not prejudiced when the district attorney first referred to him as “Officer” and
then stated that he had better say “Mr.”

5. Criminal Law § 96— nonresponsive answers— withdrawal and instruc-
tion— absence of prejudice
Defendant was not prejudiced by a witness's nonresponsive answers
where the court on each occasion struck the nonresponsive answer from the
record and instructed the jury to disregard it.

APPEAL by defendant from Lewis, Judge. Judgment entered
23 August 1977 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 29 March 1978.

Defendant was indicted and tried for the offense of being an
accessory before the fact to the felonious sale of marijuana.
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The State’s evidence, in summary, tends to show the follow-
ing. Louise Freeman worked at a cleaning establishment in
Charlotte during April, 1977. Defendant was a police officer with
whom she was acquainted. She had a conversation with defendant
on 13 April 1977 and told defendant that she wanted to buy some
marijuana. Defendant agreed to bring marijuana to her at 11:30
a.m. on 15 April. She then called the police, and they sent officers
to listen secretly during the 15 April meeting. Defendant ap-
peared at the cleaners at about 11:45 a.m. on 15 April, and
Freeman asked for $25.00 worth of marijuana. Defendant express-
ed concern that Freeman was trying to “bust” him but promised
to “have you some brought up here in a little while.” Defendant
left and a young girl named Venecia Jean Crews appeared in
about five minutes. Venecia said, “Lonnie sent me.” Shortly
thereafter she produced a quantity of marijuana for which
Freeman paid her $30.00. Venecia testified that she knew defend-
ant, had worked for him, and that when she saw defendant on 15
April 1977, he asked her to go to the cleaners “and see Louise
about $25.00.” She went to the cleaners, and Louise Freeman
asked for some marijuana. She got some marijuana and sold it to
Freeman for $30.00.

Defendant’s evidence tended to show that he received infor-
mation in January, 1977 “that Louise Freeman and some members
of the Police Department were going to try to set me up,” and
that on 21 March 1977, he wrote a letter setting forth this suspi-
cion and gave it to Sherman Sides to hold for him. He got many
calls from Louise Freeman asking him to meet her. When he met
Freeman she asked to buy marijuana. He “planned to see that
Mrs. Freeman got her pot and arrest her for it.” He met Venecia
Jean Crews and “sent Venecia up there to see if I could get Mrs.
Freeman to buy anything, actually buy some grass or pot.” He
contended that, at all times, he was acting as a police officer.

Defendant was convicted as charged, and judgment imposing
a prison sentence was entered.

Attorney General Edmisten, by Associate Attorney Donald
W. Grimes, for the State.

E. Clayton Selvey, Jr., for defendant appellant.
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VAUGHN, Judge.

[1, 2] Several of defendant’s assignments of error are directed
to the sufficiency of the evidence. To justify the conviction of
defendant as an accessory before the fact, the jury must find that
he aided or advised the parties who committed the offense, that
he was not present when the offense was committed, and that the
principal did commit the offense. State v. Sauls, 291 N.C. 253, 230
S.E. 2d 390 (1976), cert den., 431 U.S. 916, 97 S.Ct. 2178, 53 L.Ed.
2d 226 (1977); State v. Bass, 2565 N.C. 42, 120 S.E. 2d 580 (1961).
Venecia Crews admitted that she sold marijuana. All the
witnesses agreed that defendant was not present when the sale
was made. Defendant testified that, “I sent Venecia up there to
see if I could get Mrs. Freeman to buy anything, actually buy
some grass or pot.” This evidence was sufficient to present to the
jury.

[8] Defendant also assigns as error the admission of the mari-
juana into evidence. He argues that “a constant chain of custody”
was not established. Although we have not recited all of the
evidence, it suffices to say that the chain of custody was properly
established. Where a package of evidence is properly sealed by
the officer who gathered it and is still sealed with no evidence of
tampering when it arrives at the laboratory for analysis, the fact
that unknown persons may have had access to it does not destroy
the chain of custody. State v. Jordan, 14 N.C. App. 453, 188 S.E.
2d 701 (1972), cert. den., 281 N.C. 626, 190 S.E. 2d 469.

[4] During cross-examination of defendant the district attorney
referred to him as Officer Newcomb and then corrected himself
with “I better say Mr. Newcomb . . . .” Objection was sustained.
Defendant now argues that the district attorney intended to
humiliate him and that the prejudice could not be removed from
the jury’s consideration. We doubt that addressing defendant as
“Mr.” instead of “Officer” had the slightest influence on the jury
in favor of either defendant or the State. Certainly, it is not cause
for a new trial.

[5] Defendant makes assignments or error relating to the effect
on the jury of certain nonresponsive answers to the State’s ques-
tions. The court repeatedly cautioned the witness Freeman to
limit her answers to the question asked. Each time she did not do
so, the court promptly struck her answer from the record and in-
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structed the jury to disregard it. “Ordinarily it is presumed that
the jury followed such instruction and the admission [of evidence
later struck from the record] is not held to be reversible error
unless it is apparent from the entire record that the prejudicial
effect of it was not removed from the minds of the jury by the
court’s admonition.” Smith v. Perdue, 258 N.C. 686, 690, 129 S.E.
2d 293, 297 (1963). There is no reason to believe, based on this
record, that the jury depended upon this evidence in any way to
arrive at the verdict. See also State v. Perry, 276 N.C. 339, 172
S.E. 2d 541 (1970).

Many of defendant’s other exceptions are taken to the
district attorney’s argument to the jury. He contends that the
district attorney argued matters that were not in evidence and
matters of personal opinion. We first point out that ordinarily it
is the defendant’s duty to object to improper argument. State v.
Peele, 274 N.C. 106, 161 S.E. 2d 568 (1968), cert. den., 393 U.S.
1042, 89 S.Ct. 669, 21 L.Ed. 2d 590 (1969). In this case, where
defendant objected to argument based on facts he contended were
not in evidence, his objection was sustained, and the jurors were
cautioned to find the facts from their own recollection.

“The manner of conducting the argument of counsel, the
language employed, the temper and tone allowed, must be
left largely to the discretion of the presiding judge. He sees
what is done, and hears what is said. He is cognizant of all
the surrounding circumstances, and is a better judge of the
latitude that ought to be allowed to counsel in the argument
of any particular case.” State v. Barefoot, 241 N.C. 650, 657,
86 S.E. 2d 424, 429 (1955).

We have considered defendant’s remaining assignments of er-
ror. No error that would require a new trial has been shown.

No error.

Judges PARKER and WEBB concur.
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STATE OF NORTH CAROLINA v. GEORGE HOWARD TILLMAN

No. 77265C931
(Filed 18 April 1978)

1. Narcotics § 4.5— defendant as agent of drug enforcement administra-

tion —instruction on entrapment improper
In a prosecution for possession of heroin and possession of heroin with in-

tent to sell, where defendant attempted to show that his possession was a
legitimate part of his work with drug law enforcement, the trial court erred in
instructing the jury on the defense of entrapment rather than in charging
them on the lawful possession of drugs by one working for a law enforcement
agency.

2. Narcotics § 4.5— defendant as agent of drug enforcement administration —re-
quested instruction improper

In a prosecution for possession of heroin and possession of heroin with

intent to sell, defendant who claimed to work as an informant for the Drug En-
forcement Administration and the Charlotte Police Department was not en-
titled to an instruction that he should be found not guilty if he “possessed
heroin with the intention of making a case against someone, regardless of
whether or not he had been advised to do so by the officers,” but defendant
was entitled to an instruction that under the provisions of G.S. 90-101(cX5) he
might lawfully possess the heroin if he were acting as an agent of an agency
charged with enforcing the drug laws of this State and he were acting within
the course and scope of his official duties.

APPEAL by defendant from Lewis, Judge. Judgment entered
26 August 1977 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 8 March 1978.

Defendant was indicted for possession of heroin and posses-
sion of heroin with intent to sell. He had been apprehended at the
residence of his co-defendant, Gloria Williams, on 28 June 1977 by
officers serving a search warrant on Williams. He had heroin in
his possession at that time.

The defendant offered testimony that he was a paid infor-
mant for the Drug Enforcement Administration and also worked
with the Charlotte Police Department and the State Bureau of In-
vestigation. He further testified that he worked by purchasing
some drugs and taking them back to the D.E.A. office where they
were evaluated. If the D.E.A. approved, he would then take an
undercover agent to his source to make another purchase. He
asserted that the heroin in his possession had been purchased by
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him for delivery to the D.E.A. and that shortly before his arrest
he had attempted to call the D.E.A. in Phoenix and in Greensboro
but had been unable to reach his contact at either office.

A Charlotte police officer and two employees of the Drug En-
forcement Administration testified that defendant was, indeed, an
informant whose testimony had been used in several drug trials.
The two men from the D.E.A. testified that other field offices, in-
cluding those in Washington, Phoenix and Philadelphia, had
employed defendant’s services in connection with the traffic in il-
legal drugs. One of the agents admitted that he had paid defend-
ant $300.00 just four days prior to his arrest on the present
charge. Both of the agents testified that they had never author-
ized defendant to possess or sell heroin when not accompanied by
a D.E.A. employee.

Defendant was found guilty of possession of heroin with in-
tent to sell it. He was sentenced to eight to ten years in prison.

Attorney General Edmisten, by Assistant Attorney General
Richard L. Griffin, for the State.

Harkey, Faggart, Coira & Fletcher, by Philip D. Lambeth,
for defendant appellant.

VAUGHN, Judge.

[1]1 Defendant brings forward one assignment of error. He con-
tends that the court erred in instructing the jury on the defense
of entrapment rather than in charging them on the lawful posses-
sion of drugs by one working for a law enforcement agency. We
agree. There is no evidence of entrapment in this case. Before a
court should instruet a jury concerning the defense of entrap-
ment, there must be some evidence to support the contention that
the defendant’s criminal intent was formed by him only after such
persuasion or inducement or trickery that except for such persua-
sion or trickery he would not have committed the crime. State v.
Burnette, 242 N.C. 164, 87 S.E. 2d 191, 52 A.L.R. 2d 1181 (1955);
see State v. Stanley, 288 N.C. 19, 215 S.E. 2d 589 (1975). In this
case defendant alleged and offered evidence to prove that he had
no criminal intent at all, not that his criminal intent was for-
mulated at the insistence of some law enforcement official. He at-
tempted to show that his possession was a legitimate part of his
work with drug law enforcement.
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In addition to showing that an instruction was erroneously
given, the defendant must show that the instructions as given
materially prejudiced him. Gerland v. Penegar, 235 N.C. 517, 70
S.E. 2d 486 (1952). The record shows such prejudice. Defendant
had admitted possession of the heroin. He had offered evidence
attempting to show that his possession was lawful. An entrap-
ment defense excuses otherwise unlawful possession. Since the
challenged charge on entrapment was the only instruction given
on lawful possession, the jury could only have understood that
unless defendant were entrapped (with no evidence that he was),
he could not have been in lawful possession of the drug.

[2] Defendant also asked for an instruction that he should be
found not guilty if he “possessed heroin with the intention of
making a case against someone, regardless of whether or not he
had been advised to do so by the officers.” The requested instruc-
tion was clearly incorrect. Defendant was, however, entitled to an
instruction that under the provisions of G.S. 90-101(c)(5) he might
lawfully possess the heroin if he were acting as an agent of an
agency charged with enforcing the drug laws of this State and he
were acting within the course and scope of his official duties.
There is some evidence, however dubious, that he was an agent of
the Drug Enforcement Administration and the Charlotte Police
Department. Whether he was such an agent and was aecting
within the course and scope of his duties at the time of his arrest
is a question for the jury to decide upon proper instructions from
the court.

New trial.

Judges PARKER and WEBB concur.

STATE OF NORTH CAROLINA v. RUSSELL NATHANIEL COCHRAN

No. 7726SC786
(Filed 18 April 1978)

Burglary and Unlawful Breakings § 5.8— breaking and entering— intent to commit
larceny — sufficiency of evidence

The evidence was sufficient to support an inference that a breaking and

entering was with an intent to commit larceny where it tended to show that
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defendant and a companion discussed breaking into a dwelling; defendant
acted as a lookout while his companion pushed in the glass on a door of the
dwelling and reached in to unlock the door; and only the sounding of a burglar
alarm caused defendant and his companion to leave the scene.

APPEAL by defendant from Baley, Judge. Judgment entered
12 July 1977 in Superior Court, MECKLENBURG County. Heard in
the Court of Appeals 30 January 1978.

Defendant was charged in a bill of indictment with felonious-
ly breaking and entering a building occupied by Douglas M. Bostic
with intent to commit the felony of larceny therein. Defendant
entered a plea of not guilty. Evidence for the State, which must
be taken as true in ruling on a motion for judgment as of nonsuit,
is summarized below.

Douglas Bostic, resident of Mecklenburg County, turned on
his burglar alarm when he left home at approximately 7:00 a.m.
16 December 1976. A neighbor heard the alarm go off about 1:00
p.m. that day and called the police. One of the back doors had a
panel pushed out. Shortly after the alarm was heard, witnesses
observed a white 1969 Chevrolet station wagon with two C.B.
radio antennae near the house.

The same day Officer D. R. McCrary stopped a car answering
that description. Defendant was in the back seat of the car when
it was stopped, and there were three other occupants. In response
to questioning, defendant stated that he and Miller were involved
in the break-in and that the other two passengers were not in-
volved. Miller actually broke in while he (Cochran) was the
lookout man. Defendant later signed a written statement. The
statement revealed that he and Miller were looking for a
Christmas tree when they began discussing the break-in. He
watched while Miller pushed in the glass and reached in to unlock
the door. When the burglar alarm went off, they ran.

Attorney General Edmisten by Assistant Attorney General
William B. Ray, for the State.

Paul J. Williams for the defendant appellant.

MORRIS, Judge.

Defendant contends that the trial court erred in denying his
motion for judgment as of nonsuit as to felonious breaking and
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entering because there was insufficient evidence of intent to com-
mit larceny. In ruling on a motion to nonsuit the court is to con-
sider evidence in the light most favorable to the State and give
the State the benefit of every reasonable inference. State v. Bell,
285 N.C. 746, 208 S.E. 2d 506 (1974). If there is more than a scin-
tilla of competent evidence to support the allegations of the in-
dictment, the court must submit the case to the jury. State wv.
Jenkins, 1 N.C. App. 223, 161 S.E. 2d 45 (1968). Thus, defendant’s
motion for judgment as of nonsuit was properly denied if, giving
the State benefit of every reasonable inference, there was more
than a scintilla of evidence of an intent to commit larceny.

Everyone who enters into a common plan is equally guilty
whether he actually commits the acts or merely stands by with
the intent to lend his aid if his aid becomes necessary. See State
v. Rankin, 284 N.C. 219, 200 S.E. 2d 182 (1973); State v. Lovelace,
272 N.C. 496, 158 S.E. 2d 624 (1968). Here there was evidence of a
common design or plan. The defendant admitted on the stand that
he and Miller discussed breaking into the house. Both his oral and
written statements to the police revealed that he functioned as
the lookout man. The defendant’s role was, therefore, an integral
part of the common design.

It is obvious that intent ordinarily must be proved by cir-
cumstances, acts, and conduct. State v. Accor, 277 N.C. 65, 175
S.E. 2d 583 (1970); State v. Bronson, 10 N.C. App. 638, 179 S.E. 2d
823 (1971). This Court, as well as our Supreme Court, has held
that in absence of any other proof or evidence of lawful intent,
one can reasonably infer an intent to commit larceny from an
unlawful entry into another’s dwelling in the nighttime. State v.
Redmond, 14 N.C. App. 585, 188 S.E. 2d 725 (1972). See also State
v. Accor, supra. We see no logical reason to make any distinction
when the breaking and entering is in the daytime. In this case,
there was an unlawful entry into another’s dwelling, and there
was no showing of any lawful motive. By defendant’s own state-
ment, the sounding of the burglar alarm was the only thing which
deterred them. These facts, without more, produce the reasonable
inference of an intent to commit larceny. That inference was suffi-
cient to carry the case to the jury.

We, therefore, conclude that defendant’'s contention is
without merit. In the denial of defendant’s motion we find
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No error.

Judges VAUGHN and ERWIN concur.

DANIEL E. WILLIAMS v. CAROLINA POWER & LIGHT COMPANY

No. 7720SC545
(Filed 18 April 1978)

Electricity § 8— ladder coming into contact with power lines— contributory
negligence of plaintiff
In an action to recover for damages sustained by plaintiff when a ladder
which he was handling came in contact with an electrical line maintained by
defendant, summary judgment was properly entered for defendant where it
appeared that plaintiff knew of the presence of the wires, cautioned his co-
worker not to allow the ladder to contact the wires, and was himself negligent
in touching the wire with the ladder.

APPEAL by plaintiff from Wood, Judge. Judgment entered 2
March 1977, in Superior Court, ANSON County. Heard in the
Court of Appeals 31 March 1978.

In summary the pertinent allegations of plaintiff's complaint
are as follows:

On 22 January 1973, plaintiff undertook to repair a gutter on
a house belonging to Frank Tucker. In order to repair the gutter,
plaintiff had to place an aluminum ladder, 30 feet long, against
the house. During the progress of plaintiff’s work, the ladder
came in contact with uninsulated lines and wires maintained by
defendant. Defendant was negligent in maintaining uninsulated,
high voltage power lines, at such a place and at such height, and
in failing to warn plaintiff or Frank Tucker of the dangerous
wires. Plaintiff sought $400,000 actual damages and $1,200,000 in
punitive damages.

Defendant answered and averred, among other things, that
plaintiff was contributorily negligent in attempting to take down
the 36’ aluminum ladder which had been wired so as not to be col-
lapsible. Pursuant to G.S. 1A-1, Rule 56, defendant moved for
summary judgment and, from summary judgment for defendant,
plaintiff appeals.
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Henry T. Drake for plaintiff appellant.

Fred D. Poisson and E. Avery Hightower for defendant ap-
pellee.

ARNOLD, Judge.

The sole question for consideration on this appeal is whether
the trial judge properly entered summary judgment for defend-
ant. Under G.S. 1A-1, Rule 56, summary judgment is proper
where there is no genuine issue as to any material fact and a
party is entitled to judgment as a matter of law. Koontz v. City of
Winston-Salem, 280 N.C. 513, 186 S.E. 2d 897, rehearing denied,
281 N.C. 516, --- S.E. 2d --- (1972). In a negligence action, sum-
mary judgment for defendant is proper where the evidence fails
to establish negligence on the part of defendant, establishes con-
tributory negligence on the part of plaintiff, or establishes that
the alleged negligent conduct was not the proximate cause of the
injury. Bogle v. Power Co., 27 N.C. App. 318, 219 S.E. 2d 308
(1975), cert. denied 289 N.C. 296, 222 S.E. 2d 695 (1976).

Our courts, in Floyd v. Nash, 268 N.C. 547, 151 S.E. 2d 1
(1966) (per curiam), and Lambert v. Power Co., 32 N.C. App. 169,
231 S.E. 2d 31, cert. denied 292 N.C. 265, 233 S.E. 2d 392 (1977),
have dealt with problems similar to the one before us. In Floyd,
plaintiff’s intestate died as a result of electrical shock when the
blower tank of his truck came in contact with the uninsulated
electrical wires of the defendant power company. The court, in af-
firming a judgment of nonsuit for each defendant, held that plain-
tiff’s intestate was contributorily negligent as a matter of law.

“Even if negligence by either of these defendants could
reasonably be inferred upon the evidence in this record, the
evidence leads inescapably to the conclusion that the de-
ceased . . . was guilty of contributory negligence. Knowing of
the presence of the power line, and having filled this tank on
many previous occasions, the deceased, for some unknown
reason, permitted the metal blower pipe . .. to come in con-
tact with the power line. This tragic lapse of attention to a
known danger in the immediate vicinity must be deemed neg-
ligence by the deceased.” 268 N.C. at 551, 151 S.E. 2d at 4.
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In Lambert, supra, plaintiff sustained serious injuries as a
result of electrical shock while he was putting a new facing on an
outdoor advertising sign. Again, the evidence showed that plain-
tiff was aware of the electrical wire but misjudged how close he
was to it. This Court held that plaintiff was contributorily
negligent as a matter of law and affirmed summary judgment in
favor of defendant.

Based on these cases, we conclude that the trial court proper-
ly granted summary judgment for defendant. While it appears
that plaintiff in this case, unlike the injured parties in Floyd and
Lambert, had not been to the scene of the accident before the day
of the injury, it is clear from the record that he had knowledge of
the presence of the wires. In a deposition of the plaintiff which
was submitted in support of defendant’s motion, the plaintiff
stated:

“Q. Did you see the wires?
“A. Yes, sir.

“Q. Did you and Mr. Vickery [plaintiff’s co-worker] talk
about those wires?

“A. The best I remember, I told him to make sure that we
didn’t let the ladder hit the wires.

“Q. Why did you tell him that?

“A. Well, I don’t want to hit a wire no matter where it’s at,
you know, with a ladder.

“Q. You know what it can do to you?
“A. Yes, sir.”

Since plaintiff had previously cautioned his co-worker not to
allow the ladder to contact the wires, his own conduct thereafter
in removing the ladder is evidence which establishes a “tragic
lapse of attention to a known danger,” Floyd v. Nash, supra, and
constituted negligence as a matter of law. See also Bogle wv.
Power Co., supra.

Summary judgment for defendant is, therefore
Affirmed.

Judges MORRIS and MARTIN concur.
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STATE OF NORTH CAROLINA v. EARL “BUBBA” WALLACE

No. 77195C1012
(Filed 18 April 1978)

1. Criminal Law § 90.1— State’s introduction of defendant’s exculpatory
statements

The State is not bound by the exculpatory portions of a confession which
it introduces if there is other evidence which tends to throw a different light
on the homicide.

2. Homicide § 21.8— second degree murder —State’s introduction of defendant’s
exculpatory statement
The evidence was sufficient to be submitted to the jury in a second
degree murder case where the State introduced defendant’s statement to an
officer that he stabbed deceased with a knife after deceased attacked him with
a stick; the State introduced further evidence that defendant left the scene of
the killing promptly after it occurred, that when he was arrested a short time
later there were no marks on his body to corroborate his statement that
deceased had struck him with a stick, and that a prompt search of the area
failed to reveal the presence of a stick; and the nature of the wound defendant
inflicted on deceased was such as to give rise to a permissible inference that
excessive force was used.

APPEAL by defendant from Collier, Judge. Judgment entered
9 August 1977 in Superior Court, CABARRUS County. Heard in the
Court of Appeals 4 April 1978.

Defendant was indicted for the first degree murder of
Howard Richard Ford. The State elected to try defendant for sec-
ond degree murder or any lesser included offense. He pled not
guilty.

The State presented evidence to show that Ford died as
result of a stab wound in the chest, and presented the testimony
of a police officer that defendant admitted he inflicted the wound
after Ford had hit him with a stick. Defendant testified at the
trial that he stabbed Ford in the chest with his pocket knife, but
testified that he did so only after Ford had committed an un-
provoked assault on him and had struck him three times on the
head with a stick. Defendant testified:

I cut him with the knife one time. I was not trying to kill
the man. I was trying to get him away from me.

* % *
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... When I stabbed him, I meant to fight my way out of
that stick hitting. I guess I intended to stab him in the chest
with this knife. .

* * *

I intended to stick the knife in him anywhere because he
was whupping me. He was hurting me. He liked to have
buckled me to my knees.

There was evidence that prior to the fight defendant and Ford
had been life-long friends, that at the time of his death Ford had
.19 percent of alcohol in his blood, and that defendant had been
drinking. The stabbing occurred about four o’clock on the after-
noon of 7 May 1976 in the yard of the Jim Little house, a house
which had “a reputation in the community as being a bootlegger
house.” Defendant was arrested about 4:15 on the same afternoon
on the street near his home, which was about five to seven blocks
from the place where the stabbing occurred.

There was also evidence that when defendant was arrested
shortly after the killing, the officers did not observe any cuts or
bruises on or about his body or face. The officers searched for but
were unable to find the stick with which defendant said Ford had
struck him. There were no eyewitnesses to the stabbing.

The jury found defendant guilty of voluntary manslaughter.
From judgment imposing a prison sentence, defendant appealed.

Attorney General Edmisten by Associate Attorney Douglas
A. Johnston for the State.

Koontz, Horton & Hawkins by Clarence E. Horton, Jr., for
defendant appellant.

PARKER, Judge.

Appellant raises but one question on this appeal, whether the
evidence was sufficient to take the case to the jury. Citing State
v. Johnson, 261 N.C. 727, 136 S.E. 2d 84 (1964), he contends that
the State’s evidence and his own evidence is to the same effect
and that all of the evidence tends to exculpate him. From this, he
argues that his motions for dismissal should have been allowed.
We do not agree.
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State v. Johnson, supra, is easily distinguishable on its facts.
In that case, a murder prosecution, the State’s only evidence that
defendant committed the homicide was a confession which
established a perfect self-defense. Circumstantial evidence cor-
roborated this, and defendant’s evidence at trial was to the same
effect. Thus, in that case there was no evidence which tended to
contradict or impeach the exculpatory portion of defendant’s con-
fession or her testimony at trial that she acted lawfully in self-
defense.

{1, 21 The facts of the present case are quite different and bring
this case within the rule that the State is not bound by the ex-
culpatory portions of a confession which it introduces if there is
other evidence which tends to throw a different light on the
homicide. See State v. Hankerson, 288 N.C. 632, 220 S.E. 2d 575
(1975), rev’d on other grounds, Hankerson v. North Carolina, 432
U.S. 233, 53 L.Ed. 2d 306, 97 S.Ct. 2339 (1977). In the present case
there was such evidence. There was evidence that defendant left
the scene of the killing promptly after the homicide, that when he
was arrested a short time later there were no marks on his body
to corroborate his statement that the deceased had hit him on the
head with a stick, and that a prompt search of the area failed to
reveal the presence of the stick. Finally, even if the deceased had
assaulted defendant in the manner described by defendant, the
nature of the wound which defendant admitted he inflicted on the
deceased is such as to give rise to a permissible inference that ex-
cessive force was used. In view of all of the evidence, we hold
that the case was one for the jury. Since no exception was taken
to the court’s charge to the jury, it is presumed that the case was
submitted to the jury under proper instructions.

No error.

Judges VAUGHN and WEBB concur.
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STATE OF NORTH CAROLINA v. JESSIE BROWN

No. 7765C993
(Filed 18 April 1978)

Narcotics § 5— possession of marijuana with intent to sell—sale of mari-
juana—separate offenses —conviction for only one proper

In a prosecution for possession of marijuana with intent to sell and sale of
marijuana where both offenses arose out of the same course of conduet, it was
not error for the court to declare a mistrial on the charge of possession with
intent to sell upon the jury's inability to agree on a verdict and for the court
to accept the jury’s verdict finding defendant guilty of sale of marijuana, since
the offenses charged were separate and distinct statutory offenses, neither be-
ing a lesser included offense of the other, and since inconsistent verdicts do
not require a reversal.

APPEAL by defendant from James, Judge. Judgment entered
11 May 1977 in Superior Court, BERTIE County. Heard in the
Court of Appeals 31 March 1978.

Defendant was tried upon his plea of not guilty to the
charges contained in two indictments. The first charged him with
possession of marijuana with intent to sell, and the second
charged him with the sale of marijuana. At trial, the State
presented evidence to show that on 15 January 1977, W. P.
Bateman, an agent for the State Bureau of Investigation, pur-
chased a plastic bag containing less than one ounce of marijuana
from defendant for the price of twenty dollars. Defendant denied
the transaction.

The jury, through its foreman, returned verdicts of guilty as
charged. However, when the jury was polled, one juror indicated
his lack of assent to one of the verdicts. The juror agreed that
defendant was guilty of the sale of marijuana, but as to the
charge of possession with intent to sell, the juror found defendant
guilty only of possession. The court then instructed the jury to
resume its deliberations, but no agreement was reached regard-
ing a verdict on the charge of possession with intent to sell. When
the jury announced that no agreement could be reached, the court
withdrew the juror and declared a mistrial on the charge of
possession of marijuana with intent to sell. Having previously ac-
cepted the unanimous verdict finding defendant guilty of sale of
marijuana, the court entered judgment imposing a prison
sentence in that case. From this judgment, defendant appealed.
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Attorney General Edmisten by Assistant Attorney General
Sandra M. King for the State.

Ralph G. Willey III and Carter W. Jones for defendant ap-
pellant.

PARKER, Judge.

Both charges arose out of a single transaction, and defendant
contends that the court erred when it entered judgment on the
charge of sale of marijuana after declaring a mistrial on the
charge of possession of marijuana with intent to sell. He contends
that under the evidence he was either guilty of both offenses or
not guilty of both, and that the jury could not logically find him
guilty of the offense of sale of marijuana unless it also found that
he illegally possessed that marijuana with intent to sell it. From
this he reasons that the court should have declared a mistrial in
both cases and that it erred by entering judgment on the jury’s
verdict finding him guilty only on the charge of the sale of mari-
juana. We find no error.

The offenses charged in the two indictments, though closely
related, were separate and distinct statutory offenses, neither be-
ing a lesser included offense of the other. State v. Cameron, 283
N.C. 191, 195 S.E. 2d 481 (1973); State v. Yelverion, 18 N.C. App.
337, 196 S.E. 2d 551 (1973). It is true that the same act led to both
charges, and the evidence would logically have supported verdicts
finding defendant guilty of both. Nevertheless, defendant’s convie-
tion on only one will be upheld. Inconsistent verdicts do not re-
quire a reversal. State v. Black, 14 N.C. App. 373, 188 S.E. 2d 634,
appeal dismissed, 281 N.C. 624, 190 S.E. 2d 467 (1972); State v.
Lindquist, 14 N.C. App. 361, 188 S.E. 2d 686 (1972).

No error.

Judges VAUGHN and WEBB concur.
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ERVIN R. DAVIS REALTY, INC. v. CITY OF HIGH POINT

No. 77185C585
(Filed 18 April 1978)

Appeal and Error § 6.9— pretrial orders—no immediate appeal

Pretrial orders declaring certain evidence admissible or inadmissible and
purporting to fix what the rule of damages should be at trial are not im-
mediately appealable.

APPEAL by plaintiff from Collier, Judge. Order entered 24
May 1977 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 6 April 1978.

In this condemnation proceeding the plaintiff property owner
filed a pretrial motion to exclude certain evidence upon the trial.
After a hearing, the court entered an order denying the motion
and fixing what the measure of damages should be upon the trial
of the case. From this order, plaintiff filed notice of appeal.

Morgan, Post, Herring & Morgan by Edward N. Post for ap-
pellant.

Knox Walker for appellee.

PARKER, Judge.

A pretrial order declaring certain evidence admissible or in-
admissible is indeterminate and subject to later modification.
Knight v. Power Co., 34 N.C. App. 218, 237 S.E. 2d 574 (1977). The
same is true of a pretrial order purporting to fix what the rule of
damages should be at the trial. Green v. Insurance Co., 250 N.C.
730, 110 S.E. 2d 321 (1959). Such orders are not immediately ap-
pealable. 1 Strong’s N.C. Index 3rd, Appeal and Error, § 6.9.

Appeal dismissed.

Judges VAUGHN and WEBB concur.
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WILLIAM F. CARROLL v. H. HORTON ROUNTREE

No. 763SC989
(Filed 2 May 1978)

Attorneys at Law § 5.1; Fraud § 12— attorney’s misrepresentation to client—re-
buttal of fraud
In an action to recover punitive damages on the ground that defendant at-
torney breached his fiduciary obligation to plaintiff by failing to withhold
delivery of a check to plaintiff’s estranged wife until she had signed a separa-
tion agreement and a stipulation of dismissal of an alimony action and subse-
quently misrepresenting to plaintiff that his wife had signed the documents,
any presumption of fraud arising from the attorney-client relationship was
rebutted at the hearing on motion for summary judgment, and summary judg-
ment was properly entered for defendant -on the issue of fraud where it ap-
pears that defendant performed the services for which he was paid a
reasonable fee; defendant’s affidavit stated that he followed the customary
practice of attorneys in his area by forwarding the check to the wife’s at-
torney, who was responsible for obtaining the wife’s signature on the
documents before disbursing funds to her, and that he advised plaintiff that
his wife had signed the documents because he thought everything had been ac-
complished; it was undisputed that as soon as defendant learned that
plaintiff’s wife had failed to sign the documents, he initiated successful pro-
cedures to have the wife’s alimony action dismissed; it was also undisputed
that plaintiff obtained a divorce without intervention by his wife; and plaintiff
presented no affidavits or other materials to contradict defendant’s evidence.

PLAINTIFF appealed from judgment entered by Judge Webb
11 October 1976 in Superior Court, PITT County. The appeal was
heard in this Court on 24 August 1977, and opinion therein was
filed 5 October 1977. 34 N.C. App. 167, 237 S.E. 2d 566 (1977).
Plaintiff filed petition to rehear. The petition was granted, and
the matter was heard on the petition to rehear on 3 February
1978.

The facts necessary for determination of this matter are set
out in the previous opinion. We will not restate them here. By his
petition to rehear, plaintiff contends that the Court “misap-
prehended points of fact and law in affirming the trial court’s en-
try of summary judgment against the plaintiff as to Count III of
plaintiff’s cause of action against the defendant for punitive
damages.” The same contention is made with respect to Count II
of plaintiff’s cause of action against defendant for mental and
emotional distress.
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Nye, Mitchell & Bugg, by John E. Bugg, for plaintiff ap-
pellant.

Teague, Johnson, Patterson, Dilthey and Clay, by Ronald C.
Dilthey, for defendant appellee.

MORRIS, Judge.

Plaintiff, in his brief, discusses Count III first. We shall
follow his order.

By Count III of his complaint after adopting the allegations
of Counts I and II, plaintiff alleges that “the reckless, careless, in-
tentional, malicious and gross actions of the defendant in violation
of his fiduciary duties owed unto the plaintiff entitles the plaintiff
to punitive damages in a sum of not less than $200,000.00.” In his
brief plaintiff argues that this Court failed to understand the
allegations and erroneously applied the law. He urges that “what
is material is that the plaintiff alleged that the defendant know-
ingly misrepresented to him on October 23, 1972, that the subject
instruments had been signed when they had not been signed.” We
note in passing that this misrepresentation occurred several
months after the alleged breach.

We think plaintiff’s position was clearly encompassed in the
discussion of the question of punitive damages in our original
opinion when we said:

“Here plaintiff alleges that defendant failed to hold the funds
until plaintiff’s wife had signed all the documents she was
supposed to sign. He further alleges that subsequently de-
fendant misrepresented the facts by advising plaintiff that
everything had been done in accordance with the agreement,
and that the breach of contract was in violation of
defendant’s fiduciary obligations which he attempted to
cover up ‘by misrepresentation and gross lies’. . . .” 34 N.C.
App. at 176, 237 S.E. 2d at 573.

Plaintiff further contends that, because of the fiduciary rela-
tionship, a presumption of fraud exists and that this position was
not discussed in the original opinion. For purposes of specificity
and possible clarification, we will discuss this contention more
fully.
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“The law is well settled that in certain known and definite
‘fiduciary relations, if there be dealing between the parties,
on the complaint of the party in the power of the other, the
relation of itself and without other evidence, raises a
presumption of fraud, as a matter of law, which annuls the
act unless such presumption be rebutted by proof that no
fraud was committed, and no undue influence or moral
duress exerted.” Lee v. Pearce, 68 N.C., 76. Among these,
are, (1) trustee and cestui que trust dealing in reference to
the trust fund, (2) attorney and client, in respect of the mat-
ter wherein the relationship exists, (3) mortgagor and mort-
gagee in transactions affecting the mortgaged property, (4)
guardian and ward, just after the ward arrives of age, and (5)
principal and agent, where the agent has entire management
so as to be, in effect, as much the guardian of his principal as
the regularly appointed guardian of an infant. Abbitt ».
Gregory, 201 N.C., 577 (at p. 598); Harrelson v. Cox, 207 N.C,,
651, 178 S.E., 361; Hinton v. West, 207 N.C., 708, 178 S.E.,
356; McLeod v. Bullard, 84 N.C., 515, approved on rehearing,
86 N.C., 210; Harris v. Carstarphen, 69 N.C., 416; Williams v.
Powell, 36 N.C., 460.

The doctrine rests on the idea, not that there is fraud, but
that there may be fraud, and gives an artificial effect to the
relation beyond its natural tendency to produce belief.
Peedin v. Oljver, 222 N.C., 665; Harris v. Hilliard, 221 N.C,,
329, 20 S.E. (2d), 278.” McNeill v. McNeill, 223 N.C. 178, 181,
25 S.E. 2d 615, 616 and 617 (1943). See also Tatom v. White,
95 N.C. 453 (1886); 2 Stansbury, N.C. Evidence, Brandis Revi-
sion, § 225.

This presumption of fraud is a presumption of law, not a
presumption of fact. Furthermore, it is a rebuttable presumption.
Lee v. Pearce, 68 N.C. 76, 87 (1873). Thus, assuming that the
presumption of fraud arises in this case, the question before this
Court is whether that presumption has'been rebutted. To deter-
mine whether it has been rebutted we must examine the inter-
rogatories and affidavits presented.

Plaintiff employed defendant prior to 8 May 1972 “in order to

resolve the marital problems existing between the plaintiff and
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his wife”. On 17 July 1972, defendant wrote to plaintiff enclosing
a check for $10,469.01 and an accounting of the proceeds of the
sale of the family farm. From plaintiff’s share of $21,938.02, de-
fendant showed that he had paid plaintiff’s wife, in aceordance
with their agreement, $10,969.01 and had deducted $500 as his
fee, leaving a balance of $10,469.01 to be remitted to plaintiff. He
also advised plaintiff that “we have completely disposed of this
case (wife’s suit against plaintiff) by dismissal plus a separation
agreement plus a deed to the 1/10th acre.” On 23 October 1973,
defendant wrote to plaintiff as follows:

“With reference to your letter of October 14, 1972, your wife,
Elizabeth did sign the Deed of Separation and also a Judg-
ment dismissing the non-support action against you. I assume
that it would be in order for you to go ahead and get your
divorce at this time, as the year is now up. I would suggest
that you get the divorce, if you possibly can, up there. I
assume that Elizabeth will not contest it, since she has been
paid completely.”

No question is raised with respect to the last statement since the
wife had been fully paid. However, the statements that “Elizabeth
did sign the deed of separation and also a judgment dismissing
the nonsupport action against you” were false.

Pertinent interrogatories propounded to defendant by plain-
tiff and the answers of defendant are here set out:

“3. On July 17, 1972 had the defendant completely disposed
of plaintiff’s case by dismissal plus a Separation Agreement
as set forth in the defendant’s letter of July 17, 1972?”

“Defendant thought the separation agreement and the
stipulation of dismissal had been signed. Unknowingly to
defendant, plaintiff’s wife had not signed the separation
agreement, although her attorney had signed the stipulation
of dismissal to District Court action.”

“4. If the answer to the foregoing is in the negative, state
whether or not it is a customary and accepted practice by at-
torneys to write such a letter to a client as was contained in
Exhibit D to the Complaint.”

“Under these circumstances, yes.”
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“5. As of October 23, 1972 had the plaintiff’s wife actually
signed the Deed of Separation and also a judgment dismiss-
ing the nonsupport action against the plaintiff as represented
in the defendant’s letter of October 23, 1972, Exhibit E to the
Complaint?”

“NO ”

“6. If the answer to the foregoing interrogatory is in the
negative, is it customary and accepted practice by attorneys
to write such a letter as the letter of October 23, 1972 to a
client?”

“My letter of October 23, 1972 attempted to set forth my ad-
vice to the plaintiff in regard to his inquiries contained in his
letter of October 14, 1972 concerning his obtaining a divorce
from his wife. I had been assured by the attorney represent-
ing Mrs. Elizabeth Carroll that the matter was settled and
there would be no further disputes between plaintiff and his
wife which, up to the date of the signing of these inter-
rogatories, proved correct. At the time this letter was
prepared, Attorney Cavendish advised me that the stipula-
tion of dismissal had been signed by him and that no further
actions would be taken by Mrs. Carroll against either
William Carroll or Mrs. Gwendolyn Pryor. A portion of my
letter of October 23, 1972 was in error based upon my honest
belief and upon assurances to me that the entire matter was
settled and all documents were to be signed. In fact the
stipulation of dismissal had been signed by Mrs. Carroll’s at-
torney.”

“18. Why did the defendant write the plaintiff telling him
that the Deed of Separation had been signed and that the
Judgment of Dismissal had been signed when the defendant
knew or should have known that such statements were false
and misleading?”’

“Defendant thought that plaintiff’s wife had signed the in-
struments. See preceding answers for full explanation of cir-
cumstances.”

“29. Since the institution of this action, what disposition, if
any, has been made concerning the suit which was pending in
Pitt County against the plaintiff herein for alimony, etc.?”
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“This action has been dismissed.”

“30. If the said action has been dismissed, who set the same
for hearing or disposition and was either the within plaintiff
or the plaintiff’s wife notified of the setting of the case for
disposition?”

“At my request, the matter was set for hearing by Judge J.
W. H. Roberts. Under the North Carolina Rules of Civil Pro-
cedure, written notice of the motion for summary judgment
was mailed to plaintiff’s wife.”

“31. What was the final disposition, if any, of the alimony
case?”

“Summary judgment was entered in favor of William F. Car-
roll, dismissing his wife's action against him.”

In response to defendant’s motion for summary judgment
plaintiff filed an affidavit in which he reiterated the allegations of
the complaint and the matters raised by interrogatories and
stated:

“My agreement with the Defendant was that my wife was
not to receive the check until all instruments were executed
by her and if he decided to breach his fiduciary duty to me
and was negligent in the closing of the transaction, I consider
the Defendant responsible for the consequences.”

In support of his motion, defendant filed affidavit of M. E.
Cavendish, attorney of Greenville, the pertinent portions of which
are as follows:

“Prior to August, 1971, I was retained to represent Mrs.
Elizabeth R. Carroll, in connection with a domestic dispute
with her husband, William F. Carroll. On or about August 13,
1971, I instituted a ecivil action on behalf of my client,
Elizabeth R. Carroll, against William F. Carroll in Pitt Coun-
ty District Court, seeking alimony pendente lite, permanent
alimony, attorney fees and court costs. Defendant, William F.
Carroll filed answer in this action through his attorney, H.
Horton Rountree.

While this action was still pending in Pitt County District
Court, I conferred on numerous occasions with attorney H.
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Horton Rountree concerning a settlement of this marital
dispute. In the spring of 1972, settlement was arrived at
whereby Elizabeth R. Carroll was to sign a stipulation
dismissing the Pitt County District Court domestic case, a
separation agreement to be prepared by me and a land deed
in connection with land owned by the Carroll heirs.

Attorney H. Horton Rountree was to prepare the land deed
for the signature of Elizabeth R. Carroll and was to deliver
to me the settlement check of $10,969.01. I was to prepare
the separation agreement and the stipulation of dismissal.

In June, 1972, my office received the settlement check and
Mrs. Carroll executed the land deed. I had prepared the
separation agreement and stipulation of dismissal which had
been forwarded to attorney H. Horton Rountree for his
signatures and the signatures of his client. Unknowingly to
me, Mrs. Elizabeth Carroll stopped by my office in my
absence at which time her settlement funds were given to
her by my secretary.

Subsequently, I received from attorney H. Horton Rountree
the stipulation of dismissal of the Pitt County District Court
action and the separation agreement bearing the signatures
of Mr. Rountree and his client.

Subsequent to receiving these signed instruments, I made ef-
forts to have Mrs. Carroll come back to my office to sign the
stipulation of dismissal and the separation agreement, but
she failed to do so. At no time did Mrs. Carroll specifically
tell me that she would not sign the stipulation of dismissal or
the separation agreement but she just never came to the of-
fice to sign these agreements.

Sometime in the late summer or the fall of 1972, I advised
Mr. Rountree that Elizabeth Carroll had not yet come to my
office to sign the stipulation of dismissal or the separation
agreement. Again, at this time, Mrs. Carroll never advised
me that she did not intend to sign the stipulation of dismissal
or the separation agreement.”

In a separate affidavit, Mr. Cavendish stated that it was not until
13 January 1975, that he “pulled his file” on Elizabeth Carroll in
response to a telephone request for information by Mr. Nye and
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found note written by his former secretary concerning Mrs. Car-
roll's refusal to sign certain documents.

Defendant also filed his own affidavit, the pertinent portions
of which are as follows:

“On or prior to August, 1971, I was retained to represent
William F. Carroll in an action instituted by his wife,
Elizabeth R. Carroll against him. The nature of the action
was for alimony, attorney fees and court costs. I proceeded
to file answer to this which was pending in Pitt County
Distriet Court.

During the early part of 1972, William F. Carroll requested
that I talk with his wife’s attorney, M. E. Cavendish, concern-
ing the possibility of negotiating a settlement with his wife. I
then proceeded negotiations with Mr. Cavendish toward a
settlement of not only the domestic matters but also a land
transaction in which William F. Carroll and the Carroll heirs
proposed to transfer a tract of land which needed the
signature of Elizabeth Carroll.

While the Pitt County District Court action was still pend-
ing, a settlement was agreed upon between William F. Car-
roll and Elizabeth R. Carroll through their attorneys of all
marital problems and the land transaction. This settlement
occurred sometime in the spring of 1972. This agreement pro-
vided that Elizabeth R. Carroll was to sign the stipulation of
dismissal, dismissing the Pitt County District Court domestic
case, sign a separation agreement to be prepared by Mr.
Cavendish, and to sign a land deed in connection with the
land owned by the Carroll heirs.

I was to prepare the land deed for the signature of Elizabeth
R. Carroll and was to deliver to Mr. M. E. Cavendish the set-
tlement check of $10,969.01. Mr. M. E. Cavendish was to
prepare the separation agreement and stipulation of
dismissal for the signatures of both he and his client.

In June, 1972, the settlement check was delivered to Mr.
Cavendish’s office and Mrs. Carroll executed the land deed.
Mr. Cavendish prepared the separation agreement and
stipulation of dismissal which was forwarded to my office for
signatures by both myself and my client, William Carroll. I
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later was advised that while Mr. M. E. Cavendish was absent
from his office, Mrs. Elizabeth Carroll stopped by his office
and her settlement funds were disbursed to her by Mr.
Cavendish’s secretary.

The delivery of the settlement check to the office of Mr. M.
E. Cavendish was done pursuant to the method and means
agreed upon in accomplishing this settlement. It is both
customary and the accepted practice by the attorneys in
Eastern North Carolina and particularly in Pitt County, that
settlement checks are forwarded to the receiving client’s at-
torney, who in turn will be responsible for obtaining his
client’s signatures to the agreed documents before the
disbursement of such funds. Although the funds were
disbursed to Mrs. Elizabeth Carroll before she executed the
separation agreement and the stipulation of dismissal, this
was done without Mr. Cavendish’s knowledge and while he
was not present in his office.”

Assuming that the pleadings are sufficient to allege punitive
damages and assuming that the attorney-client relationship ex-
isted between plaintiff and defendant on 17 July 1972 and 23 Oec-
tober 1972, (when defendant advised plaintiff that the deed of
separation had been signed) raising a presumption of fraud, we
think any such presumption has been rebutted. Nowhere does
plaintiff allege that defendant benefited from the alleged
fraudulent misrepresentation. The statement of accounting
reflects that the $500 attorney fee was for “Appearance in court;
drawing suit papers; deed of separation; deed and dismissal order;
conferences with client and opposing attorney, ete.” These serv-
ices were performed. Nothing in the record suggests that $500
was excessive compensation for these services. Defendant readily
admits that his statements to plaintiff were not true, but he also
says that he “thought that plaintiff’s wife had signed the in-
struments” and that the agreed method of handling and closing
the matter was “both customary and the accepted practice by the
attorneys in Eastern North Carolina and particularly in Pitt
County.” It is uncontroverted that as soon as defendant learned
that plaintiff’s wife had failed and refused to sign the deed of
separation, he initiated procedures, with notice to plaintiff’s wife,
to dismiss the action against defendant. I* is also undisputed that
plaintiff obtained his divorce without intervention by his wife. We
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cannot perceive any intent to defraud plaintiff on the part of
defendant. On the contrary, it appears to us abundantly clear that
there was no intent to defraud. We reiterate what we said in Car-
roll v. Rountree, 34 N.C. App. at 176 and 177, 237 S.E. 2d at 573:

*. . . Plaintiff presented nothing to the contrary —either by
his affidavit or by the interrogatories and defendant’s
answers thereto. It is clear that had the same evidence been
presented at trial defendant would have been entitled to a
directed verdict in his favor with respect to claim for
punitive damages. The court, therefore, properly allowed
defendant’s motion for summary judgment as to this phase of
the lawsuit, since the plaintiff neither showed that additional
affidavits with respect to this question were at that time
unavailable to him nor came forward with affidavits or other
materials showing that he was entitled to have an issue
presented to the jury as to punitive damages. First Fed. Sav.
& Loan Assn. v. Branch Banking & Trust Co., 14 N.C. App.
567, 188 S.E. 2d 661 (1972), rev'd on other grounds 282 N.C.
44, 191 S.E. 2d 683 (1972); see also Millsaps v. Wilkes Con-
tracting Co., 14 N.C. App. 321, 188 S.E. 2d 663 (1972), cert.
den. 281 N.C. 623, 190 S.E. 2d 466 (1972).”

The Court, in Frank H. Connor Company v. Spanish Inns
Charlotte, Limited et al, 294 N.C. 661, 242 S.E. 2d 789 (1978), said:

“Rule 56(e) requires that if a defendant, opposing a plaintiff’s
motion, has a plausible defense as regards an issue, he must
assert it, or he must utilize Rule 56(f) to show the court why
he cannot oppose it. When the movant’s affidavits do not ade-
quately support the motion, there may be no reason to file
opposing affidavits. See Page v. Sloan, 281 N.C. 697, 190 S.E.
2d 189 (1972). However, when the moving party presents an
adequately supported motion, the opposing party must come
forward with facts, not mere allegations, which controvert
the facts set forth in the moving party’s case, or otherwise
suffer a summary judgment. See Nasco Equipment Co. v.
Mason, supra [291 N.C. 145, 229 S.E. 2d 278 (1976)].”

As we previously noted, plaintiff has not come forward with any
facts; he has relied upon mere allegations. Inasmuch as defendant
has come forward with facts clearly establishing the absence of
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fraud and plaintiff has come forward with no facts, we must con-
clude that summary judgment as to the issue of fraud was proper-
ly entered.

Our position with respect to the count for punitive damages
is certainly not to be taken as condoning the failure of Mr. Roun-
tree to follow up on his reliance on Mr. Cavendish to get the
documents properly signed by plaintiff’s wife. Nor do we approve
Mr. Cavendish’'s neglect of the duties imposed upon him. Never-
theless, in our opinion, any presumption of fraud arising from the
relationship between plaintiff and defendant has, in our opinion,
been adequately rebutted by undisputed evidence.

Plaintiff’s remaining argument in his brief on rehearing is ad-
dressed to Count II of plaintiff’s complaint wherein he sought
damages for mental and emotional distress suffered by him. He
contends on rehearing, as he did on appeal, that the trial court
erred in entering summary judgment for defendant. As to this we
conclude that the contentions of plaintiff were adequately dis-
cussed in Carroll v. Rountree, supra. We have been shown no
reason on rehearing that that discussion should be amplified,
modified, or clarified.

As to questions raised by petition to rehear, the judgment of
the trial court and the opinion of this Court are

Affirmed.

Judges PARKER and CLARK concur.

STATE OF NORTH CAROLINA v. AARON EVANS

No. T74SC970
(Filed 2 May 1978)

1. Criminal Law § 76.5— voir dire on defendant’s statement—no conflict in
evidence — specific findings not required

Testimony by defendant on voir dire that he was under the impression

that his statement made to a police officer would remain in his police file and

would be seen only by the officer and testimony by defendant that an officer

told him that he would get thirty years’ imprisonment if he did not cooperate

did not ereate a conflict in the evidence which the trial court was required to



N.C.App.] COURT OF APPEALS 167

State v. Evans

resolve by a specific finding, since defendant was fully advised that anything
he said could and would be used against him in court; and defendant was ad-
vised of his right to remain silent and he signed a written waiver of that right
which added that “no promise or threat was made to him and no pressure or
coercion had been used against him.”

2. Criminal Law § 119— request for instructions —ruling on request postponed —
failure to renew request
It was within the trial court’s discretion to postpone his ruling on defend-
ant’s requested instruction; and when defendant subsequently failed to comply
with the trial judge’s direction to renew his request at a later time, defendant
waived any right to an instruction which he might have asserted.

3. Criminal Law § 99.8— court’s examination of witnesses—no expression of
opinion
The trial court did not express an opinion in violation of G.S. 1-180 by
questioning the witnesses himself where the questions asked tended to clarify
the witnesses’ testimony and were not aimed at discrediting or impeaching the
witnesses.

4. Criminal Law § 99.4— court’s sustaining of own objections —no expression of
opinion
The trial court did not express an opinion in violation of G.S. 1-180 by sus-
taining his own objections to three answers given by defendant all of which
were relating what someone else thought or said and by instructing the
witness to refrain from testifying to the substance of another’s remarks.

5. Criminal Law § 163 — misstatement of evidence in jury charge —necessity for
objection
Slight misstatements by the trial court in summarizing the evidence were
more in the nature of slips of the tongue and as such could easily have been
corrected by the trial judge if they had been called to his attention; therefore,
by failing to object defendant lost his right to complain.

APPEAL by defendant from Gawvin, Judge. Judgment entered
11 May 1977 in Superior Court, ONSLOW County. Heard in the
Court of Appeals 30 March 1978.

Defendant was charged in proper bills of indictment with
armed robbery. Upon his pleas of not guilty, the State presented
evidence tending to show the following:

On 26 December 1976 at approximately 2:00 p.m., four
marines were relaxing in a room at the Circle Drive Motel in
Jacksonville, North Carolina. Suddenly the door swung open and
several men entered, one of them drawing a pistol. The marines
were ordered to lie on the beds facedown while the intruders took
money from their wallets and pockets and some traveler’s checks
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belonging to one of the victims. After the robbers fled, the vie-
tims notified the police.

On 28 December 1976 the police, investigating an unrelated
matter, were permitted to enter an apartment leased by Jack
Hipp. Upon noticing some stolen furniture, the police advised
Hipp and the defendant of their rights and requested permission
to search the premises. With Hipp’s consent, a search was con-
ducted in which approximately fifteen hundred dollars worth of
stolen property was found. Some traveler’s checks bearing the
name of one of the victims of the robbery were also found. Hipp
and the defendant were arrested and taken to the police station
where the defendant was questioned after again being advised of
his rights. At the conclusion of the interrogation, the defendant
signed a statement confessing to the robbery at the Circle Drive
Motel.

The defendant offered evidence tending to show that at the
time of the robbery he was at Hipp’s apartment playing cards.

The jury found the defendant guilty of two counts of armed
robbery. From judgments imposing two consecutive prison
sentences of 25 years, the defendant appealed.

Attorney General Edmisten, by Associate Attorney Thomas
H. Davis, Jr., for the State.

Jimmy G. Gaylor for the defendant appellant.
HEDRICK, Judge.

[1] The defendant in his first three assignments of error con-
tends that the trial court erred in its admission of the defendant’s
in-custody statement in which he admitted his participation in the
robbery. The defendant argues essentially that the judge’s finding
at the conclusion of the voir dire that the defendant “knowingly,
voluntarily and understandingly . . . waived his right to remain
silent” was not supported by the evidence and was not sufficient-
ly specific to resolve conflicts in the evidence.

The State’s evidence on voir dire consisted of the testimony
of Levi Simmons of the Jacksonville Police Department, the ar-
resting officer. Officer Simmons testified that he arrested the
defendant at approximately 6:15 p.m. on 28 December 1976, that
he fully advised the defendant of his rights at that time, and that
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the defendant responded that he understood his rights. Officer
Simmons further testified that upon their arrival at the police sta-
tion at approximately 7:45 p.m., he again advised the defendant of
his rights and that the defendant signed a waiver of rights
“acknowledging that he read the statement of his rights; that he
understood what his rights were; that he was willing to make a
statement and answer questions; that he did not want a lawyer at
that time; that he understood what he was doing; that no promise
or threat was made to him and no pressure or coercion had been
used against him.” Officer Simmons then read the defendant's
written statement confessing to the robbery of the marines.

In support of his contentions the defendant argues that his
own testimony at voir dire controverted the State’s evidence and
rendered the statement inadmissible, or at least necessitated
specific findings to resolve conflicts. The defendant first refers to
his testimony that when he inquired of Officer Simmons as to the
purpose of the statement, the police officer responded that “it
would be put in my police file.” We do not agree with the defend-
ant that the simple reply of Officer Simmons would “plainly in-
dicate that the Defendant was under the impression that his
statement would remain in his police file and no one but the of-
ficer would see it.” To the contrary, uncontroverted evidence
reflects that the defendant was fully advised of his “right to re-
main silent and that anything he said could and would be used
against him in court.” Accordingly, we find no conflict in the
evidence on this point.

The defendant also directs us to his testimony that while Of-
ficer Simmons was absent from the interrogation room Officer
Hudson, another police officer, told the defendant that “if I didn’t
cooperate he would see to it that I got thirty years.” The State
failed to offer any evidence to challenge this portion of the de-
fendant’s testimony. However, the record reflects that the defend-
ant was fully advised of his right to remain silent at least twice
and signed a written waiver of that right which added that “no
promise or threat was made to him and no pressure or coercion
had been used against him.” Thus, assuming the accuracy of the
defendant’s bare assertion that Officer Hudson threatened him,
we find ample evidence to support the trial judge's finding that
“the defendant knowingly, voluntarily and understandingly . . .
waived his right to remain silent.”
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The defendant’s contention that the conflict in the evidence
created by his testimony of Officer Hudson's threats required a
specific finding by the trial judge is also without merit. At the
conclusion of a voir dire hearing to determine the admissibility of
an in-custody confession, the trial judge must make findings of
fact sufficiently specific to resolve any material conflicts in the
evidence. State v. Siler, 292 N.C. 543, 234 S.E. 2d 733 (1977). In
State v. Haskins, 278 N.C. 52, 178 S.E. 2d 610 (1971), a defendant
argued that testimony on wvoir dire that he was under the in-
fluence of drugs when he made the challenged confession created
a conflict in the evidence which the trial judge was required to
resolve by a specific finding. Justice Branch, speaking for our
Supreme Court, reasoned that the judge’s finding that the defend-
ant “‘knowingly, intelligently and understandingly waived any
constitutional rights . . . implicitly carries the finding that his
understanding and intelligence were not so adversely affected as
to make him unconscious of the meaning of his words.” 278 N.C.
at 62, 178 S.E. 2d at 615. On the basis of Haskins we hold that the
judge's finding in the present case that “the defendant . . . volun-
tarily . . . waived his right to remain silent” adequately conveyed
a finding that the defendant acted on his own volition, free from
any coercion on the part of Officer Hudson.

[2] In his seventh assignment of error, the defendant contends
that the trial court erred in failing to instruct the jury upon the
withdrawal of identification evidence which was found inadmissi-
ble. When one of the victims of the robbery identified the defend-
ant as the perpetrator of the crime, the defendant objected. After
a voir dire hearing, the trial judge sustained the defendant’s ob-
jection and ruled the testimony inadmissible. The defendant then
requested an instruction withdrawing the evidence, and the trial
judge directed the defendant to renew his objection at a later
time when he would rule on it. The defendant failed to renew his
objection thereafter, and the requested instruction was never
rendered. It is unclear why the trial judge postponed his ruling
on the defendant’s requested instruction. However, we think that
it was within his discretion to do so, Miller v. Greenwood, 218
N.C. 146, 10 S.E. 2d 708 (1940); and when the defendant subse-
quently failed to comply with the judge’'s direction, he waived any
right to an instruction which he might have asserted.

The defendant next contends that the trial judge improperly
intimated an opinion in violation of G.S. 1-180 in his “repeated
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questioning” of witnesses and in sustaining his own objections.
G.S. 1-180 has been interpreted by our courts on numerous occa-
sions to require a trial judge to evince a courtroom demeanor of
absolute impartiality. State v. Greene, 285 N.C. 482, 206 S.E. 2d
229 (1974). In the performance of his many functions including his
interaction with the lawyers and witnesses he must avoid the ap-
pearance of favoring one party over another. State v. Greene,
supra.

[3] The record reflects that at several points during the trial the
judge intervened in the examination of witnesses and propounded
his own questions. It is established that a trial judge has the right
and duty to control the examination of witnesses and to ask ques-
tions tending to clarify the witness’ testimony for the jury. State
v. Tinsley, 283 N.C. 564, 196 S.E. 2d 746 (1973). In doing so, the
judge must refrain from impeaching or discrediting a witness or
demonstrating any hostility toward the witness. 1 Stansbury’s
N.C. Evidence § 37 (Brandis Rev. 1973). The defendant refers to
several exchanges between the judge and witnesses. We have ex-
amined each of these exchanges and are unable to detect an in-
direct expression of opinion by the judge. While the judge made
no attempt to conceal his impatience at times, it was in-
discriminately directed at State witnesses as well as defense
witnesses. On each occasion the questions asked tended to clarify
the witness' testimony and were not aimed at discrediting or im-
peaching the witness.

[4] The defendant also directs our attention to several instances
in which the trial judge sustained his own objections. The trial
judge undoubtedly has the right to exclude objectionable
evidence without an objection by the opposing party. 1
Stansbury’s N.C. Evidence § 27 (Brandis Rev. 1973). However,
G.S. 1-180 prohibits him from doing so in such a manner as to ex-
hibit any hostility toward the party offering the evidence thereby
expressing an opinion. State v. Staley, 292 N.C. 160, 232 S.E. 2d
680 (1977). The defendant cites State v. Lemmond, 12 N.C. App.
128, 182 S.E. 2d 636 (1971), as authority for his position. In Lem-
mond the trial court sustained its own objections to 16 questions
asked by defense counsel and accompanied two of the objections
with admonishments. In the present case, the trial court sus-
tained its own objections to three answers given by the defendant
all of which were relating what someone else thought or said. The
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judge properly instructed the witness to refrain from testifying
to the substance of another’s remarks. We think that Lemmond is
clearly distinguishable and that in our case the trial judge exer-
cised his discretion without exceeding the bounds of impartiality
and cold neutrality. These assignments of error are overruled.

[5]1 By his sixteenth and seventeenth assignments of error, the
defendant contends that the trial court misstated the evidence on
material points entitling him to a new trial even in the absence of
objection. As a general rule, a misstatement of the evidence or
contentions by the trial judge will not entitle a defendant to a
new trial unless the defendant makes a timely objection and calls
it to the attention of the judge to permit him to correct it. State
v. Lambe, 232 N.C. 570, 61 S.E. 2d 608 (1950); Huff v. Thornton,
287 N.C. 1, 213 S.E. 2d 198 (1975). The defendant seeks to invoke
the exception to this rule found in State v. Stroud, 10 N.C. App.
30, 177 S.E. 2d 912 (1970). In Stroud the court’s charge to the jury
covered 66 pages in the record and was the source of 60 excep-
tions. The defendant in that case contended that in summarizing
the contentions in the charge the trial judge expressed an opinion
in violation of G.S. 1-180. After quoting a long segment of the
charge and citing several examples of expressions by the judge
tending to intimate an opinion, this Court held the following:

“While ordinarily error in stating contentions of the parties
must be brought to the trial court’s attention in time to af-
ford opportunity for correction, where the misstatement of a
contention upon a material point includes an assumption of
evidence entirely unsupported by the record, the misstate-
ment must be held prejudicial, notwithstanding the absence
of timely objection. [Citations omitted.]’

10 N.C. App. at 36-7, 177 S.E. 2d at 916.

In the present case, the defendant cites two statements by
the judge which he argues are unsupported by the evidence.
While summarizing the testimony of one of the vietims concerning
the actual perpetration of the robbery, the judge charged that
“Ih]e said one of the blacks that walked into that room number 15
looked like the defendant Evans.” The record discloses that the
witness testified that “a man that resembles Mr. Evans” was seen
in the motel room a half hour before the robbery. In summarizing
the defendant’s testimony explaining the reason he signed the
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confession, the judge instructed that “[hle said that the par-
ticipants in the robbery with him were his good friends, that he
was covering up for them, and that this statement he made was
false.” The record establishes that the defendant testified that
the perpetrators of the robbery were his friends, that he signed
the confession “to deceive” the police and that he was not in-
volved in the robbery.

We find this case distinguishable from Stroud. In Stroud the
charge was replete with expressions by the judge tending to give
emphasis to the State’s contentions and containing some inae-
curacies. We do not think that the two misstatements cited by
the defendant rise to the level of potential harm of the overall
charge in Stroud. The misstatements herein were more in the
nature of slips of the tongue and as such could easily have been
corrected by the trial judge if they had been called to his atten-
tion. Therefore, we hold that by failing to object the defendant
lost his right to complain.

The remaining assignments of error which the defendant
argues in his brief pertain to the admission and exclusion of
evidence. We have carefully examined the relevant portions of
the record and find no prejudicial error in the trial judge’s rulings
thereon.

We hold that the defendant received a fair trial free from
prejudicial error.

No error.

Chief Judge BROCK and Judge MITCHELL concur.

TRUDY MAE CAISON, BY HER GUARDIAN AD LiTEM, CAROLYN H. CAISON v.
NATIONWIDE INSURANCE COMPANY

No. 775DC335
(Filed 2 May 1978)

1. Insurance § 87.2— automobile liability insurance —omnibus clause —person in
lawful possession
Where recovery within the amount of the mandatory automobile liability
insurance coverage required by G.S. 20-279.21(b)}2) is sought, a plaintiff need
only show lawful possession of the vehicle by the operator and is not required
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< to prove that the operator had the owner’s permission to drive on the very
trip and occasion of the collision.

2. Insurance § 87.2— automobile liability insurance —omnibus clause —coverage
exceeding mandatory coverage —proof of permission of owner

Automobile liability insurance coverage in excess of the mandatory
coverage required by the Motor Vehicle Safety-Responsibility Act, G.S.
20-279.21(b)2), is voluntary and controlled by the provisions of the policy
rather than by those of the Act; therefore, plaintiff could recover an amount in
excess of the mandatory coverage only if she established that the actual use of
the vehicle at the time of the collision was with the permission of the insured
or his spouse as required by the omnibus clause of the policy rather than
showing only that the operator of the vehicle was in lawful possession as re-
quired by the Act.

APPEAL by defendant from Barefoot, Judge. Judgment
entered 13 January 1977 in District Court, NEW HANOVER Coun-
ty. Heard in the Court of Appeals 8 February 1978.

This is an action upon an automobile liability insurance policy
issued by the defendant. The plaintiff’s motion for summary judg-
ment having been granted, the defendant appealed.

The defendant, Nationwide Insurance Company, issued an
automobile liability insurance policy to Delmas Edward Babson on
20 July 1973 in which a pickup truck owned by Babson was
described as the insured vehicle. The limits of liability under the
policy were $25,000 for bodily injury to each person and $50,000
for bodily injury for each occurrence creating liability. The ex-
piration date of the policy was 24 June 1974. In addition to the
named insured, Delmas Edward Babson, the policy provided
coverage under the omnibus clause for, “any person while using
the automobile and any person or organization legally responsible
for the use thereof, provided the actual use of the automobile is
by the named insured or such spouse or with the permission of
either.” When the policy was issued on 20 July 1973, the in-
surance coverage required by the Motor Vehicle Safety-
Responsibility Act of 1953, G.S. 20-279.1 through G.S. 20-279.39
[hereinafter “the Act”}, was $10,000 per person and $20,000 per
occurrence.

The vehicle insured by the policy was being operated by one
Larry Cliff when it was involved in a collision, on 5 April 1974,
with an automobile occupied by the plaintiff, Trudy Mae Caison.
An action was brought on behalf of the minor plaintiff, and a
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judgment was entered in her favor in the amount of $12,000
against Larry Cliff. No judgment was entered against Babson.

The defendant paid into the office of the Clerk of Superior
Court of New Hanover County the sum of $10,000 and the costs
on the judgment. The plaintiff then brought this action asserting
that she was entitled to recover an additional $2,000 from the
defendant by virtue of its policy issued to Babson.

In her complaint, the plaintiff alleges that Larry Cliff was in
lawful possession of the insured motor vehicle at the time of the
collision and had the permission, express or implied, of Babson for
the actual use of the vehicle at the time and place of the collision.
The defendant’s answer denied these allegations as well as deny-
ing further liability on the judgment against CIiff.

The defendant stipulated in the trial court that its policy
issued to Babson and describing the vehicle in question was in full
force and effect at the time of the collision. The defendant
specifically denied, however, the allegation that Cliff had the per-
mission of Babson for the use of the vehicle at the time and place
of the collision.

The defendant filed a motion i limine contending that the
only issue remaining for the jury was whether Cliff was in lawful
possession of the Babson vehicle and had permission for its use at
the time and place of the accident. By its motion the defendant re-
quested a ruling of the trial court that evidence of the terms and
conditions of the policy and of defendant’s denial of liability was
irrelevant and prejudicial to the defendant and should be exclud-
ed from consideration by the jury. After arguments were heard
on the motion, it was denied by the trial court.

The defendant entered a stipulation that Cliff was in lawful
possession of the Babson vehicle at the time of the accident, and
the plaintiff moved for summary judgment. The trial court
granted the plaintiff’s motion and entered summary judgment in
her favor in the amount of $2,000 plus interest, costs and $500 at-
torney’s fees. From this entry of summary judgment, the defend-
ant appealed.

Richard Stanley, Addison Hewlett, Jr, and D. Webster
Trask, for plaintiff appellee.

Smith, Spivey & Kendrick, by Vaiden P. Kendrick, for
defendant appellant.
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MITCHELL, Judge.

The defendant first assigns as error the trial court’s entry of
summary judgment in favor of the plaintiff. The defendant con-
tends that the issue of permissive use constitutes a material issue
of fact between the parties which made the entry of summary
judgment inappropriate.

The defendant argues that its policy of insurance issued to
Babson, with policy limits of $25,000 coverage for each person in-
volved in an accident, provided coverage “in excess of and in addi-
tion to” the $10,000 coverage required by the Act. To the extent
that such coverage exceeded or added to the coverage required
by the Act, the defendant contends the coverage is voluntary and
is controlled by the terms of the insurance contract and not the
Act.

In its judgment, the trial court made findings of fact. We find
these to be harmless surplusage in the case, as summary judg-
ment presumes that there are no material issues of fact remain-
ing to be decided. Hyde Insurance Agency v. Dixie Leasing
Corporation, 26 N.C. App. 138, 215 S.E. 2d 162 (1975). The trial
court then concluded that, the lawful possession of the driver hav-
ing been admitted, no material issue of fact remained between the
parties, and the plaintiff was entitled to recovery as a matter of
law.

The defendant contends, however, that the plaintiff is not en-
titled to recover any amount in excess of the $10,000 coverage re-
quired by G.S. 20-279.21(b)(2) unless she establishes that the actual
use of the vehicle at the time of the collision was with the permis-
sion of the insured or his spouse as required by the omnibus
clause of the insurance contract. The defendant, therefore, con-
tends that the issue of permissive use remains to be decided, and
summary judgment was improper.

The Act requires that specified amounts of coverage be pro-
vided in liability insurance contracts and designates those who
must be covered within such limits. At the time the policy in
question was issued on 20 July 1973, G.S. 20-279.21(b)}2) required
automobile liability insurance policies to provide coverage of
$10,000 for bodily injury or death of one person and $20,000 for
bodily injury or death of two or more persons in any accident. By
Section 8 of Chapter 745, 1973 North Carolina Session Laws, the
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General Assembly amended that statute to increase the required
coverage to $15,000 and $30,000 respectively and specifically pro-
vided that:

“This Act shall become effective January 1, 1974, and where
the manner of giving proof of financial responsibility is by
automobile liability policy, the same shall apply only to
policies written or renewed on or after the effective date of
this Act.”

The policy in question in this case was written prior to the
effective date of the amendment. Therefore, it was excluded from
the provisions of the 1973 amendment increasing the mandatory
coverage and was governed by the prior provisions requiring
coverage of $10,000 per individual and $20,000 per occurrence for
bodily injury or death.

The insurance policy in the case before us exceeded the re-
quired coverage of $10,000 for bodily injury to an individual and
provided coverage to a maximum of $25,000 for such injuries. The
defendant conceded it was liable to the plaintiff for the entire
$10,000 coverage provided by the terms of G.S. 20-279.21(b)2) and
paid that amount and costs into the court. It contends, however,
that the coverage provided by its policy in excess of the amount
required by the statute is voluntary and controlled by the terms
of the policy and not those of the Act.

The policy of insurance issued by the defendant to Babson in-
cluded within its definition of an insured, “any person while using
the automobile and any person or organization legally responsible
for the use thereof provided the actual use of the automobile is
by the Named Insured or such spouse or with the permission of
either.” (emphasis added). If the terms of the policy control, one
claiming under the policy would be required to prove that the ac-
tual use of the vehicle was with the permission of the insured or
his spouse in order to be entitled to recovery of amounts in ex-
cess of coverage required by the Act.

The Act expressly provides in G.S. 20-279.21(g):

Any policy which grants the coverage required for a motor
vehicle liability policy may also grant any lawful coverage in
excess of or in addition to the coverage specified for a motor
vehicle liability policy and such excess or additional coverage
shall not be subject to the provisions of this Article. With
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respect to a policy which grants such excess or additional
coverage the term “motor vehicle liability policy” shall apply
only to that part of the coverage which is required by this
section. (emphasis added).

[2] We must determine whether the plaintiff, in seeking
recovery in an amount greater than the amount of coverage re-
quired by the Act, bears the burden of proving that the operator
of the vehicle was in lawful possession as required by the Act or
must bear the burden of proving that the actual use was with per-
mission of the insured as required by the policy. Since the defend-
ant stipulated that the operator was in lawful possession, we
must also determine whether these two standards differ.

[1] We have expressly held that where recovery within the
amounts of the mandatory coverage required by the Aect is
sought, a plaintiff need show only lawful possession of the vehicle
by the operator and is not required to prove that the operator
had the owner’s permission to drive on the very trip and occasion
of the collision. Packer v. Insurance Co., 28 N.C. App. 365, 221
S.E. 2d 707 (1976). In so holding we overruled dictum in Jernigan
v. Insurance Co., 16 N.C. App. 46, 190 S.E. 2d 866 (1972) and held
that the clear intent of the legislature was that permission, ex-
press or implied, is not an essential element of lawful possession.
We find the two terms are not synonymous, and parties seeking
recovery under a theory of permission must meet a higher stand-
ard than those seeking recovery under a theory of mere lawful
possession.

[2] In issuing its policy to Babson, the defendant provided
coverage in addition to and in excess of that required by G.S.
20-279.21(b)2). We find such additional coverage was voluntary
and not controlled by the provisions of the Aet. The Act
specifically excludes such coverage in addition to and in excess of
that required by its terms. The liability, if any, of the defendant
for coverage in excess of that required by the Act must be judged
according to the terms and conditions of the policy. See, Younts
v. Insurance Co., 281 N.C. 582, 585, 189 S.E. 2d 137, 139 (1972). We
hold that the entry of summary judgment for the plaintiff by the
trial court was error and must be reversed and the cause remand-
ed in order that the contested issue of whether the operator had
the permission of the insured or his spouse for the actual use of
the insured vehicle may be resolved.
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The defendant next assigns as error the trial court’s denial of
its motion in limine, by which the defendant sought the exclusion
of evidence concerning the terms of the insurance policy and the
defendant’s denial of coverage. As this order is indeterminate and
subject to possible modification by the trial court prior to or dur-
ing trial in light of changed circumstances, we will not now con-
sider the assignment. Instead, we deem the trial court’s order
interlocutory and unappealable, and the assignment is overruled.
Knight v. Power Co., 34 N.C. App. 218, 237 S.E. 2d 574 (1977).

The defendant next assigns as error the awarding of at-
torney’s fees to the plaintiff by the trial court. We need not
review in detail the defendant’s contentions on this point. As we
must reverse, no judgment for damages remains such as would
authorize an order awarding attorney's fees pursuant to G.S.
6-21.1. Thus, the award of attorney’s fees by the trial court must
also be reversed.

For the reasons previously set forth, the judgment of the
trial court must be reversed and the cause remanded for further
proceedings consistent with this opinion.

Reversed and remanded.

Judges VAUGHN and ERWIN concur.

COMBINED INSURANCE COMPANY OF AMERICA v. ROBERT WAYNE
McDONALD

No. 7733C338
(Filed 2 May 1978)

Master and Servant § 11.1— failure of employer to give notice of termination of
employment — covenant not to compete not affected
The mere failure of an employer to give the notice of termination of
employment provided for in its contract of employment with its employee,
nothing else appearing, does not as a matter of law constitute a material
breach which will prevent the employer’s seeking equitable remedies to pre-
vent a breach of a covenant prohibiting the employee from competing with the
employer within a reasonable area and time; where such contracts are
severable, covenants against competition will be defeated only if the party
seeking to enforce them has engaged in a breach which is material and thus
goes to the heart of the contract.
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APPEAL by defendant from Webb, Judge. Judgment entered
1 December 1976 in Superior Court, PITT County. Heard in the
Court of Appeals 8 February 1978.

This is an action in contract by which the plaintiff sought to
enforce anti-competition covenants in its employment contracts
with its former employee, the defendant. The defendant denied
enforceability of the covenants due to a material breach of the
contracts by the plaintiff’s failure to give him advanced notice of
termination as required by the last contract entered into by the
parties. The defendant also alleged damages resulting from his
having been wrongfully enjoined.

The defendant, Robert W. McDonald, was employed by the
plaintiff, Combined Insurance Company of America, to sell its
health and accident insurance as a commissioned agent. The plain-
tiff and defendant executed a “District Manager’s Contract” on 16
October 1972, pursuant to which the defendant served as a
district sales manager of the plaintiff until 3 June 1974. The plain-
tiff and defendant executed a “Representative Standard
Contract” on 26 August 1974, pursuant to which the defendant
continued to sell the plaintiff’s health and accident policies. Both
contracts contained covenants which prevented the defendant
from competing with the plaintiff within the territory assigned
for a period of two years after termination of the employment.
The parties stipulated that these covenants were reasonable and
enforceable both as to time and geographical limits. The
“Representative Standard Contract” provided for termination by
either party upon ten days’ notice to the other.

At a meeting of the plaintiff’s sales agents on 29 March 1975,
the plaintiff informed the defendant and other sales agents that it
was changing the status of all of its sales agents from independ-
ent contractors to employees. The new contract differed from the
existing contract in numerous particulars, and the changes were
primarily favorable to the plaintiff. The defendant and others at-
tending the meeting were told that those having questions should
discuss them with the plaintiff’s representatives. One of these
representatives stated that each sales agent would be required to
enter one of the new contracts with the plaintiff in order to con-
tinue selling its policies after 31 March 1975.

The defendant did not sign the new employee contract with
the plaintiff, and his employment terminated on 31 March 1975.
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He began selling health and accident insurance for another in-
surance company on 2 April 1975. Some of his sales for his new
employer were made to the plaintiff's present or former policy-
holders within the geographical areas designated in the de-
fendant’s contracts with the plaintiff. These sales activities were
prohibited by the restrictive covenants in the contracts entered
into by the defendant and the plaintiff prior to 31 March 1975.

The plaintiff commenced this action seeking injunctive and
other relief. A temporary restraining order enforcing the restric-
tive covenants and prohibiting such competition by the defendant
was entered on 21 May 1975. The temporary restraining order
was later continued in effect by a preliminary injunction.

When the case came on for trial during September of 1976,
the passage of time and other events had rendered the plaintiff’s
claim for relief moot. By consent of the parties, the case was
heard by the trial court without a jury on the issue of whether
the defendant had been wrongfully enjoined. The trial court was
also to determine what, if any, damages to the defendant had
resulted, if the injunction had been wrongfully sought and
entered.

The trial court in its judgment of 1 December 1976 deter-
mined that, there being no evidence of any breach of the “District
Manager’'s Contract” by the plaintiffs, the defendant had not been
wrongfully enjoined, and the covenant therein prohibiting com-
petition was valid and enforceable by injunction until the time of
its expiration on 3 June 1976. The trial court also determined that
the covenant in the “Representative Standard Contract” pro-
hibiting competition was valid and enforceable by injunction, and
that the injunction enforcing it against the defendant had not
been wrongful. The trial court ordered the defendant recover
nothing and that the preliminary injunction be made permanent
and continue until 30 March 1977. From this judgment the defend-
ant appealed.

Sanford, Cannon, Adams & McCullough, by H. Hugh
Stevens, Jr. and J. Allen Adams, and Speight, Watson &
Brewer, by W. H. Watson, for plaintiff appellee.

Boyce, Mitchell, Burns & Smith, by Eugene Boyce and Lacy
M. Presnell III, for defendant appellant.
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MITCHELL, Judge.

The defendant, Robert Wayne McDonald, brought forward
and argued numerous exceptions and assignments of error. All of
them center around the single issue of whether the trial court
erred in holding that the plaintiff, Combined Insurance Company
of America, forfeited its rights to enforce the covenants against
competition in its two contracts with the defendant by its failure
to provide him with the ten days’ notice of termination of his
employment provided for in the last of those contracts.

The defendant first contends that the plaintiff’s failure to
give ten days’ notice of the termination of his employment was, as
a matter of law, a material breach of the contracts which would
prohibit the plaintiff from enforcing the covenants of the con-
tracts requiring the defendant withhold from competing with the
plaintiff within the specified area for two years from the date of
termination of each contract.

The record before us is absolutely devoid of any evidence or
other indication that the plaintiff in any way breached any of the
terms or conditions of the “District Manager’s Contract.” We find,
therefore, that the trial court properly enjoined the defendant
from violating the covenant against competition in that contract
and from competing with the plaintiff prior to 3 June 1976 in the
geographical area designated in the contract.

During oral arguments before us, counsel for the plaintiff
acknowledged, however, that the plaintiff did terminate the
defendant on 31 March 1975 without the ten days’ notice provided
for in the “Representative Standard Contract.” The defendant
contends that the plaintiff’s breach of this provision of the con-
tract relieved him of his obligation not to compete with the plain-
tiff for two years from the date of the termination. He contends
injunctive relief was, therefore, erroneously granted the plaintiff.
We do not agree.

Our courts have long recognized that a party seeking
equitable relief, such as injunctive relief, must come before the
court with “clean hands.” Those who seek equitable remedies
must do equity, and this maxim is not a precept for moral observ-
ance, but an enforceable rule. 5 Strong, N.C. Index 3d, Equity,
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§ 1.1, p. 623. Injunctive relief to enforce the terms of a contract
will not be granted a party who has himself breached the terms
of the contract when his breach is substantial and material and
goes to the heart of the agreement. Where the breach by the par-
ty seeking enforcement of a contract by injunctive relief is not
material, however, it will not prevent him from obtaining such
equitable relief. Wilson v. Wilson, 261 N.C. 40, 43, 134 S.E. 2d 240,
243 (1964).

The defendant relies primarily upon the case of Felton Beau-
ty Supply Company v. Levy, 198 Ga. 383, 31 S.E. 2d 651, 155
A.L.R. 647 (1944) in support of his contention that the plaintiff’s
failure to give the notice of termination required by the contract
was a material breach as a matter of law which would bar
equitable relief to enforce the defendant’s covenant not to com-
pete with the plaintiff. In that case the Supreme Court of Georgia
specifically stated that its decision was, in large measure, based
upon the fact that the contract before it for consideration was
clearly intended by the parties to be one contract and entire and
not severable. Thus, it was held that the covenants of the con-
tract must stand or fall together, and a breach by one of the par-
ties relieved the other party of its obligations.

We do not find the opinion of the Supreme Court of Georgia
in Felton Beauty Supply to establish a rule substantially differing
from the rule long followed by our courts in similar instances, Qur
courts have also held that contracts which are entire may not be
violated without violating the whole, and a breach by one party of
a material part will discharge the whole at the option of the other
party. Edgerton v. Taylor, 184 N.C. 571, 577, 115 S.E. 156, 159
(1922).

The “Representative Standard Contract” in question here,
however, specifically stated in its terms that it was to be “con-
strued as being severable” and not as entire. Additionally, that
contract specifically provided that the covenants prohibiting the
defendant from competing with the plaintiff for two years after
termination “are especially of the essence” of the contract. The
provision for notice of termination was not made “of the essence.”
In cases involving contracts very similar to the one before us, the
Supreme Court of Georgia has distinguished its prior decision in
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Felton Beauty Supply and held that, in situations involving
severable contracts, failure to give notice of termination as re-
quired by the contracts did not defeat the right to enforce the
covenant prohibiting competition. Orkin Exterminating Company
v. Gill, 222 Ga. 760, 152 S.E. 2d 411 (1966); Mansfield v. B. & W.
Gas, Inc., 222 Ga. 259, 149 S.E. 2d 482 (1966).

Other Georgia cases cited by the defendant do not indicate
whether the contracts involved were by their terms made
severable or entire and are of no assistance to us. We have also
reviewed the cases from other jurisdictions cited by both parties
and find them not to be terminative of the issues presented.

We hold that the mere failure of an employer to give the
notice of termination of employment provided for in its contract
of employment with its employee, nothing else appearing, does
not as a matter of law constitute a material breach which will pre-
vent the employer’s seeking equitable remedies to prevent a
breach of a covenant prohibiting the employee from competing
with the employer within a reasonable area and time. See, Annot.
155 A.L.R. 652 (1945). Where such contracts are severable,
covenants against competition will be defeated only if the party
seeking to enforce them has engaged in a breach which is
material and, thus, goes to the heart of the contract. Wilson .
Wilson, 261 N.C. 40, 43, 134 S.E. 2d 240, 243 (1964); Edgerton v.
Taylor, 184 N.C. 571, 577, 115 S.E. 156, 159 (1922).

Whether a failure to perform a contractual obligation is so
material as to discharge other parties to the contract from fur-
ther performance of their obligations thereunder is a question of
fact which must be determined by the jury or, in appropriate
cases such as this case, by the trial court without a jury. See,
Restatement of Contracts, §§ 274-275 (1932). Here, the clear intent
of the parties to the contract, as expressed therein, and the
stipulated fact of the defendant’s employment with another com-
pany within two days, constituted evidence of the parties’ intent
that the notice of termination provision not be deemed material.
This conclusion was also amply supported by other evidence
before the trial court.

We hold that the trial court’s judgment of 1 December 1976,
granting injunctive relief and ordering that the defendant recover



N.C.App.] COURT OF APPEALS 185

Lovin v. Crisp

nothing of the plaintiff by reason of the entry of the prior
restraining order and injunction, was proper. For the reasons
stated, the judgment of the trial court is

Affirmed.

Judges VAUGHN and ERWIN concur.

JACK D. LOVIN anp wirg, VOYCE JO LOVIN, anp JILES O. LOVIN AND WIFE,
POLLY C. LOVIN v. CARMEL CRISP anD wire, GENEVA CRISP

No. 7730DC324
(Filed 2 May 1978)

1. Easements § 3— water rights easement appurtenant to lands conveyed
A deed which conveyed a parcel of land to defendants, granted water
rights to defendants in two springs on the lands of plaintiffs together with the
right to construct and maintain “a water line across the lands” of plaintiffs,
and provided that “the water rights conveyed shall run with the lands” of de-
fendants created an easement appurtenant only to the land conveyed therein
and to no other lands owned by defendants.

2. Trespass § 7— water rights easement appurtenant to land conveyed— use for
other lands— summary judgment
The trial court erred in entering summary judgment in favor of defend-
ants in a trespass action where the pleadings and other materials showed that
plaintiffs conveyed to defendants a parcel of land and an easement appurte-
nant only to such land giving defendants water rights in two springs on plain-
tiffs’ lands and the right to construct and maintain a water line across plain-
tiffs’ lands to the springs, and that defendants have constructed a water line
on plaintiffs’ lands to direct water from the springs to other lands owned by
defendants. Even if the easement should be construed as being appurtenant to
defendants’ other lands, plaintiffs’ allegation that defendants are in the process
of preparing to create a reservoir upon plaintiffs’ lands to collect waters from
the springs gave rise to a substantial issue of material fact as to a trespass by
defendants, since such activities would not be permissible under any inter-
pretation of the easement.

APPEAL by plaintiffs from Leatherwood, Judge. Judgment
entered 15 February 1977 in District Court, HAYWOOD County.
Heard in the Court of Appeals 7 February 1978.
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On 20 June 1963 the plaintiff appellants, the Lovins, con-
veyed by deed a parcel of land [hereinafter “parcel no. 17] in
Graham County referred to in the deed as “a part of the Pearlie
Lovin Lot” to the defendant appellees, the Crisps. The deed also
purported to grant water rights to the defendants in two springs
on the lands of the plaintiffs together with the right to construct
and maintain “a water line over and across the lands” of the
plaintiffs to these springs.

Although it is not entirely clear from the record, the defend-
ants have apparently exercised these water rights in some man-
ner for a period of approximately thirteen years without
complaint from the plaintiffs and with their consent. The plain-
tiffs allege in their complaint, however, that the defendants have
recently attempted to obtain water from the springs to serve
lands belonging to the defendants other than parcel no. 1. These
other lands [hereinafter “parcel no. 2”] include some twenty acres
owned by the defendants, which lie near parcel no. 1.

The plaintiffs brought this action in the District Court of
Graham County on 10 September 1976 alleging that the defend-
ants have trespassed upon the plaintiffs’ lands by constructing a
water line across them in order to divert water from the springs
to parcel no. 2 and refuse to remove the line despite the plaintiffs’
demands. The plaintiffs allege that the laying of water lines
across their property in order to provide parcel no. 2 with water
from the springs was not provided for by the “water rights
clause” of the deed of 20 June 1963. The plaintiffs further allege
that the defendants are preparing to excavate trenches and
ditches across the lands of the plaintiffs for the purpose of bury-
ing the water lines and for the purpose of constructing a reser-
voir upon the lands of the plaintiffs in order to collect water from
the springs. Additionally the plaintiffs allege that these actions
by the defendants will result in irreparable damage to the plain-
tiffs’ lands. The plaintiffs do not contest the right of the defend-
ants, pursuant to the water rights clause of the deed, to maintain
a water line across the plaintiffs’ land in order to provide water
from the springs to parcel no. 1 which was conveyed by the deed
of 20 June 1963.

The defendants by way of answer and affidavit allege that
the deed of 20 June 1963 granted them the right to the use of the
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springs for the benefit of all of their lands and did not limit their
use of the springs to uses for the benefit of parcel no. 1. The
defendants contend they may construct water lines across the
lands of the plaintiffs for the benefit of any lands the defendants
may own. The defendants also contend that, by virtue of the
water rights clause of the deed which had remained unquestioned
for some thirteen years, the plaintiffs were estopped to deny such
water rights, and their action should be dismissed. As further
defenses, the defendants pled their recorded title to the water
rights under a valid legal instrument, the deed of 20 June 1963,
properly executed and recorded. From the trial court’s entry of
summary judgment for the defendants on 15 February 1977, the
plaintiffs appealed.

McKeever, Edwards, Davis & Hays, by Fred H. Moody, Jr.,
Sfor plaintiff appellants.

Leonard W. Lloyd for defendant appellees.

MITCHELL, Judge.

The plaintiffs, by their single assignment of error, contend
that the trial court erred in granting summary judgment for the
defendants. This assignment is meritorious.

The plaintiffs contend that summary judgment for the de-
fendants was erroneous, and that a proper construction of the
deed of 20 June 1963 reveals that, as a matter of law, it created
an easement appurtenant to the lands conveyed by its terms and
no other lands. The plaintiffs additionally contend that their com-
plaint and affidavits raised substantial issues of material fact as
to trespasses by the defendants, and summary judgment was er-
roneous.

Rule 56(c) of the North Carolina Rules of Civil Procedure pro-
vides, inter alia, that summary judgment “shall be rendered forth-
with if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that any par-
ty is entitled to a judgment as a matter of law.” G.S. 1A-1, Rule
56(c). Thus, the two requirements for summary judgment are that
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there be no genuine issue as to any material fact and that one of
the parties be entitled to judgment as a matter of law.

In order to determine whether the two requirements for
summary judgment were met in this case, we first undertake an
examination of the deed of 20 June 1963 and, more particularly,
the “water rights” clause of the deed purporting to create an
easement. The deed first purported to convey to the defendants
parcel no. 1, which was described as “a part of the Pearlie Lovin
Lot.” The clause purporting to convey an easement provides:

WATER RIGHTS: The parties of the first part do hereby grant
and convey unto the parties of the second part water rights
to a spring located on the lands of the parties of the first
part and known as the Old George Blankenship Spring, and
the said parties of the first part also grants and conveys [sic]
unto the parties of the second part water rights to a spring
located on the lands of the parties of the first part, said loca-
tion being approximately 300 feet Northeast of the Blanken-
ship Spring, with the further right to install and maintain a
water line over and across the lands of the parties of the
first part to said springs and it is understood between the
parties that the water rights conveyed shall run with the
lands of the parties of the second part and shall be for their
benefit and the benefit of their heirs and assigns.

The plaintiffs contend that the deed and the clause granting
the easement are unambiguous, and provide an easement solely
for the benefit of the lands conveyed therein and constituting
parcel no. 1. The defendants also contend that the deed and ease-
ment are unambiguous. They contend, however, that an easement
was created for the benefit of all of their lands and not only for
the benefit of parcel no. 1. The defendants have not indicated
whether their view, that an easement was created for the benefit
of all of their lands, is limited to those lands which they owned at
the time of the deed or is to include all lands then or later ac-
quired.

An easement deed is a contract. Weyerhaeuser v. Light Co.,
257 N.C. 717, 127 S.E. 2d 539 (1962). When such contracts are
plain and unambiguous, their construction is a matter of law for
the courts. Price v. Bunn, 13 N.C. App. 652, 187 S.E. 2d 423 (1972);
2 Strong, N.C. Index 2d, Contracts, § 12, p. 311.
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In undertaking to construe the intent of the parties as set
forth in the deed and its “water rights” clause, we are required to
look to the instrument in its totality. Reynolds v. Sand Co., 263
N.C. 609, 139 S.E. 2d 888 (1965). We are additionally required to
give the terms used therein their plain, ordinary and popular con-
struction, unless it appears the parties used them in a special
sense. Taylor v. Gibbs, 268 N.C. 363, 150 S.E. 2d 506 (1966);
Weyerhaeuser v. Light Co., 2567 N.C. 717, 127 S.E. 2d 539 (1962);
Bailey v. Insurance Co., 222 N.C. 716, 24 S.E. 2d 614 (1943).

[1] Looking to the deed in question in its entirety and giving the
terms used a proper construction, we find the deed and easement
to be possessed of neither patent or latent ambiguity. In so find-
ing, we conclude as a matter of law that the terms “land” and
“lands” must be construed as interchangeable and synonymous
where, as here, there is no clear expression of intent of the par-
ties to the contrary. We additionally conclude that those terms in
their plain, ordinary and popular sense, and as specifically used in
the deed before us, remain interchangeable and synonymous.
From such a reading of the entire deed, and no clear intent of the
parties to the contrary appearing therein, we conclude and hold
as a matter of law that the deed created an easement appurte-
nant to the lands conveyed therein and to no others.

Although we have found the terms contained in the deed of
20 June 1963 to be unambiguous, we would be required to give
the easement conveyed an identical construction even had we
found its terms less clear. Conveyances of easements are to be
construed so as to accomplish the intent to the parties. Where the
language employed in such conveyances is ambiguous, we will
give it an interpretation which will effect a rational purpose and
not one which will produce an unjust result. Hine v. Blumenthal,
239 N.C. 537, 80 S.E. 2d 458 (1954). If the interpretation of the
easement pressed by the defendants should be adopted, it would
be entirely uncertain as to which of their lands were to become a
portion of the dominant tenement. We would be unable to deter-
mine whether the parties intended as a part of the dominant tene-
ment those lands owned by the defendants on 20 June 1963 or
those and all after acquired lands. Additionally we would be
unable to determine whether the dominant estate was limited to
those lands of the defendants adjacent to the lands of the plain-
tiff, or included all of the defendants’ lands in Graham County, in
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North Carolina or in the United States. The construction pressed
by the defendants would, therefore, create a patent ambiguity as
to the easement and render it void. Oliver v. Ernul, 277 N.C. 591,
178 S.E. 2d 393 (1971). We will not construe the deed and ease-
ment in question in such manner, and we avoid such an unusual
and unjust result which would deny the defendants any easement
for any of their lands. Hine v. Blumenthal, 239 N.C. 537, 80 S.E.
2d 458 (1954).

[2] We have construed the deed and easement as creating an
easement appurtenant with parcel no. 1 as the dominant tene-
ment. When the deed and easement are so construed, the
pleadings, affidavits and other materials filed by the parties raise
genuine and substantial issues as to material facts relating to the
plaintiffs’ allegations of trespass. The trial court’s entry of sum-
mary judgment in favor of the defendants must be reversed and
the cause remanded for further proceedings consistent with this
opinion.

We additionally note, that even should we construe the deed
and easement as including parcel no. 2 within the dominant tene-
ment, which we do not, substantial issues of material fact suffi-
cient to prevent the proper entry of summary judgment would
still arise from the pleadings. As a part of their complaint, the
plaintiffs allege that the defendants are in the process of prepar-
ing to create a reservoir upon lands still owned by the plaintiffs
and to collect waters from the springs upon such lands to their ir-
reparable damage. The defendants have not contended here that
such activities would be permissible under any interpretation of
the deed and easement, and this allegation of the complaint gave
rise to a substantial issue of material fact as to a trespass by the
defendants under any of the constructions of the deed and ease-
ment urged by the parties.

For reasons previously set forth, the judgment of the trial
court is

Reversed and remanded.

Judges MORRIS and CLARK concur.
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KERMIT LAMAR BLACK, SR., o/a ROCK WOOL INSULATING COMPANY v.
EDWIN M. CLARK AND wiFg, MILDRED RECTOR CLARK

No. 7722DC253
(Filed 2 May 1978)

Contracts § 21.2— contract to install aluminum siding— substantial performance —
failure to instruct— error

Where a contract is substantially performed, damages equalling the con-
tract price less allowances for defects in performance or damages for failure to
comply with the contract strictly may be recovered; therefore, the trial court
erred in failing to instruct the jury on a substantial performance or to submit
such issue to the jury where plaintiff claimed and his evidence showed that he
substantially performed his contract with defendants to install aluminum
siding on their house and defendants refused to allow him to complete per-
formance.

ON writ of certiorari to review proceedings before Cornelius,
Judge. Judgment entered 10 November 1976 in District Court,
IREDELL County. Heard in the Court of Appeals 30 January 1978.

This action was brought to recover the amount allegedly due
by defendants on a contract to install aluminum siding on defend-
ants’ home in Iredell County. The complaint alleges that the par-
ties entered into a contract under which plaintiff agreed to
“{ilnstall Reynolds antique Vinyl-tuf white ivory Roughwood 8"
laminated to entire home. Box in overhand with alum. Soffit and
fascia. Cover front porch ceiling with vertical aluminum. Cover
front porch plate. Cover window sill with alum. Trim outdoor in
alum. + vents $20 + alum foil $50”. Defendants agreed to pay
$3927.50 plus the $70 for the vents and aluminum foil. The com-
plaint further alleged that plaintiff proceeded to furnish building
materials and labor to defendants but that on 17 November 1975,
the defendants ran plaintiff’s workmen off the premises and since
then refused to allow plaintiff to complete the work; that the con-
tract was then substantially (at least 80%) completed “except for
the correction of certain minor items and the completion of the
siding installation”; that the defendants have failed and refused to
pay for the materials and labor; that notice of lien was filed in the
office of the Clerk of Superior Court of Iredell County; that de-
fendants are indebted to plaintiff in the amount of $4007.50 with
interest from 17 November 1975.
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Defendants answered, admitting the contract, the fact that
defendants ran plaintiff’s workmen from the premises, and their
refusal to pay but denying that the work was substantially com-
pleted or that plaintiff had properly furnished materials and
labor. By way of counterclaim the defendants alleged that the
plaintiff did not use the material specified in the contract, failed
to install the aluminum properly, and failed to cover the house
with aluminum foil. They asked for $6500 compensatory damages,
$5000 punitive damages, and $1000 attorney fee.

Plaintiff denied all material allegations of the counterclaim.

At the close of the evidence, the court granted plaintiff’s mo-
tion for a directed verdict as to defendants’ claim for punitive
damages.

The plaintiff tendered issues which would have allowed the
jury to determine whether defendants breached the contract or
unreasonably prevented plaintiff from completing the contract
and whether plaintiff substantially performed the contract in ac-
cordance with its terms and provisions. The court refused to sub-
mit the tendered issues and, instead, presented issues as follows:

“1. Did the plaintiff perform the contract in accordance with
the terms and conditions agreed to by the parties?

2. If so, what amount, if any is the plaintiff entitled to
recover of the defendants?

3. Did the plaintiff fail to perform the contract in accordance
with the terms and conditions agreed to by the parties as
alleged in the Answer and Counterclaim?

4. If so, what amount, if any, are the defendants entitled to
recover of the plaintiff?”

The jury answered the first issue “No”, the third issue “Yes”, and
the fourth issue “$2500.00”. From judgment entered on the ver-
dict, plaintiff gave notice of appeal. Plaintiff docketed the record
on appeal after expiration of the time provided by Rule 12(a),
North Carolina Rules of Appellate Procedure, and defendants, in
apt time, filed a motion to dismiss the appeal. Plaintiff concedes
that the record was filed nine days late but attributed the delay
to defendants’ failure to stipulate to the record until the 39th day
after service of the record on him. Plaintiff requests that, under
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Rule 21, we treat the purported appeal as a petition for a writ of
certiorari. This we have done and have allowed the petition in
order that we may review the case on its merits.

Randy Duncan for plaintiff appellant.

Sowers, Avery and Crosswhite, by William E. Crosswhite,
for defendant appellees.

MORRIS, Judge.

Plaintiff’s evidence is summarized as follows: The contract
was entered into on 16 September 1975, and the work was begun
on or about 29 October 1975 and continued smoothly until Mrs.
Clark, on 19 November 1975, ordered the workmen to leave the
job and locked the gate. At that time the work was 756% to 80%
completed. Shortly after the work was begun, Mrs. Clark called to
plaintiff’s attention the fact that there was some Kaiser material
on the job and she wanted Reynolds. The Kaiser was taken up
and Reynolds material brought to the job in its place. The work
crew was changed because the original crew was not experienced
in putting up soffit. The second crew was experienced and had
been working for plaintiff for 20 years. The Clark job entailed the
use of backer board and when that is used, aluminum foil as addi-
tional insulation is totally valueless. The Clarks wanted the
aluminum foil, and plaintiff agreed to put it up virtually at cost.
When all Reynolds aluminum is used, the Reynolds Company
gives a 30-year guaranty. No other aluminum was used than
Reynolds. Although the Reynolds specifications call for the use of
aluminum nails, the Company will issue the same guarantee if a
steel-coated nail is used because, although the aluminum nail
won’t rust, it cannot be driven in old hard pine. The Clark house
was probably 100 years old and built of old hard pine. The steel-
coated nails are not exposed to the weather and “it’s not correct
that the nails we used after a while will turn bad and rust”. The
Reynolds aluminum factory has verified the use of steel-coated
nail. “In my experience the recommended proper spacing of nail
in aluminum siding is not more than 16 inches when the applica-
tion is direct to studs and not more than 20 inches when the ap-
plication is over sheathing . .. And my company follows those
practices.” There were certain deficiencies in the job when the
work was examined in January. The aluminum was not cut to fit
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the porch ceiling properly, and it wasn’t locked. The porch ceiling
was poorly done. Mr. Clark pointed this out, and plaintiff agreed.
Plaintiff was going to take it all down and redo it. There were
some loose pieces of siding, because the siding didn’t go up to the
boxing. There were two or three feet left with no siding on it, so
it was loose. This was natural since plaintiff had not been allowed
to finish it. Some of the trim around the doors and windows need-
ed reworking. When plaintiff talked to defendants in November,
he offered to fix the deficiencies and his estimate of the cost to do
so would be $500.

At time of trial plaintiff had, including materials and labor,
between $3000 and $3500 in the job. Plaintiff did not know of any
complaints until notified that workmen had been dismissed. After
the workmen were dismissed, plaintiff met with defendants and
attempted to work out the problems. Plaintiff made defendants
three offers: (1) To finish the job with a different crew, (2) to take
the siding down and make a charge at that time, (3) settle up then
on a percentage basis for what had been done. Although plaintiff
contacted defendants several times, no agreement was reached.

Unused materials at the site amount to $905.

A workman testified that nails in the siding were spaced ap-
proximately two feet apart, and there was foil back of all the
siding.

An employee of Reynolds testified that his Company issued a
warranty with either aluminum or coated nails.

When Mrs. Clark dismissed the workmen, she used abusive,
profane language, cursing the workmen and blocking his truck
with her car.

Defendants’ evidence was in conflict with plaintiff’s evidence
in several respects. They testified that materials other than
Reynolds were used; that the nails were over 24 inches apart;
that some of the siding did not fit and there were gaps; that some
of the nails were rusty and bent; that there were areas which did
not have aluminum foil under the siding; that the deficiencies
were pointed out to plaintiff’s employee who said that it was the
best he could do; that they then instructed him to stop work and
locked the gate to prevent his returning; that Mrs. Clark did not
curse the employee; that plaintiff never contacted defendants
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about correcting the deficiencies except once in January when he
asked them to sign a statement that they would not come to the
site and harass the workmen while repairs were being made; that
defendants had the house inspected by the County Building In-
spector who found that the siding did not meet the
manufacturer’s specifications in several respects; three different
types of siding had been used, gap in the fascia allowed water to
get underneath the siding, the nails were 30 to 48 inches apart on
the exposed top row of siding, the aluminum foil had not been
brought around the corners of the house, the products of three
different manufacturers were on the site and some pieces of
aluminum were missing from some of the boxes; that in defend-
ants’ opinion the house had a fair market value of $25,000 prior to
plaintiff’s work and $20,000 after defendants stopped the work;
that defendants have not been able to complete the house and
move in because the heating system and carpet could not be put
in until the aluminum siding was put on.

It appears obvious that plaintiff’s complaint is bottomed on
substantial performance and defendants’ refusal to allow him to
complete performance. His evidence supports that theory. “It is
now stated as the general rule that substantial performance of a
contract will support a recovery of the contract price less
allowances for defects in performance or damages for failure to
comply with the contract strictly.” 17 Am. Jur. 2d, Contracts,
§ 375, p. 818; Corbin on Contracts, Vol. 3A, § 701, p. 314; 17A
C.J.S., Contracts, § 508, p. 812 et seq. While the doctrine of
substantial performance is not limited in its application to con-
struction contracts, it is readily apparent that building and con-
struction contracts certainly lend themselves to the application of
the doctrine. It has been said that the doctrine was conceived for
use in a situation where the obligor-plaintiff has given the
obligee-defendant a substantial portion of that for which he
bargained and the performance is of such a nature that it cannot
easily be returned. Diamond Swimming Pool Co. v. Broome, 252
S.C. 379, 166 S.E. 2d 308 (1969). In Lumber Co. v. Construction
Co., 249 N.C. 680, 684, 107 S.E. 2d 538, 540 (1959), the Court said:

“Where a building contract is substantially, but not exactly,
performed, the amount recoverable by the -contractor
depends upon the nature of the defects or omissions. ‘Where
the defects or omissions are of such a character as to be
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capable of being remedied, the proper rule for measuring the
amount recoverable by the contractor is the contract price
less the reasonable cost of remedying the defects or omis-
sions so as to make the building conform to the contract. An-
notations: 134 Am. St. Rep. 678, 684; 23 A.L.R. 1435, 1436; 38
A.L.R. 1383; 65 A.L.R. 1297, 1298.”

We think this is a case in which the doctrine is applicable.
Whether there has been substantial performance of a contract is
one of fact for the jury under proper instructions from the court.
Here the jury was not instructed with respect to substantial per-
formance, nor was any issue presented to the jury for determina-
tion. This was error and entitles plaintiff to a new trial. We note
that the Pattern Jury Instructions for Civil Cases contain sug-
gested issues and instructions thereon for use in cases involving
substantial performance of contracts.

Plaintiff has assigned as error rulings of the trial court with
respect to the admission of evidence for defendants. We have ex-
amined those assignments of error and find them to be without
merit.

New trial.

Judges VAUGHN and ERWIN concur.

STATE OF NORTH CAROLINA v. LEON McNAIR

No. 77135C735
(Filed 2 May 1978)

1. Burglary and Unlawful Breakings § 5.9— breaking and entering and larceny—
recent possession of instrument used in crimes
The State’s evidence was sufficient to support an inference that defendant
was the person who committed a breaking and entering and larceny at a bowl-
ing alley where it tended to show that the unlawful entry was effected in the
early morning hours by chopping a hole through a vent in the building; an ax
suitable for accomplishing this was found beneath the hole immediately after
the crimes were committed; and defendant had possession of that ax on the
preceding day.
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2. Jury § 7.10— juror kin to member of Public Safety Commission—motion for
mistrial
The trial court did not err in the denial of defendant’s motion for mistrial
made on the ground that defense counsel had gotten no response when he
asked all jurors if any of them “were related to or good friends with anyone in-
volved in law enforcement” and defense counsel discovered during the trial
that one juror was a brother of a member of the Columbus County Public Safe-
ty Commission, since a member of the Commission was not a law enforcement
officer and was not involved in criminal investigations, but only had part-time
administrative duties such as supervising and hiring for the Columbus County
Police force and the county jail; no Columbus County police officers were in-
volved in the investigation or prosecution of defendant’s case; a juror’'s close
relationship with a police officer, standing alone, is not grounds for a challenge
for cause in any event; and there were, therefore, no grounds for a successful
challenge for cause.

APPEAL by defendant from Bailey, Judge. Judgment entered
29 June 1977 in Superior Court, Columbus County. Heard in the
Court of Appeals 16 January 1978.

This is a criminal prosecution for felonious breaking and
entering and felonious larceny. The State presented evidence to
show:

Early Saturday morning, 12 March 1977, while it was yet
dark, the burglar alarm in a building housing a bowling alley in
Whiteville went off. Officer McPherson of the Whiteville Police
Department went to investigate. As he drove to the back of the
building his car lights shone on a man up on a little scaffold
beside the rear wall of the building. The man jumped off the scaf-
fold and ran. Officer McPherson could see only that he was a
black male of slender build, approximately five feet, ten inches in
height, a description which fits the defendant. The officer saw no
one else around. Further investigation disclosed that the scaffold
was directly under an air exhaust vent. Aluminum louvers on the
vent had been chopped or beaten loose, making a hole big enough
to crawl through. Beneath the vent the officer found an ax which
had a badly chipped handle. Inside the building the office door
was open, the top desk drawer was open, and $12.00 was missing
from the drawer.

Emma Bellamy, a witness for the State, identified the ax
found beneath the broken vent as hers and testified she had
loaned it to defendant on Friday, 11 March 1977, when defendant
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came to her house saying he wanted to borrow the ax to cut
wood. Defendant had promised he would return her ax either that
night or in the morning, but he never returned it. Instead, Mrs.
Bellamy found a red-handled ax on her porch a few days later.
This was not the same ax she had loaned to the defendant, and
she thought that defendant must have brought it in place of her
ax.

Clarence Brown, a police detective, testified that defendant
told him two conflicting stories regarding Mrs. Bellamy's ax.
Defendant first told Brown that while he was cutting wood the
day after borrowing the ax from Mrs. Bellamy, he broke the han-
dle. He purchased a new handle to put in Mrs. Bellamy’s ax head,
and he put the repaired ax on Mrs. Bellamy’s porch. The second
story was that defendant loaned Mrs. Bellamy’s ax to a white boy
but did not know what the white boy did with the ax.

Defendant took the stand and denied he had committed the
offenses for which he was charged. He admitted that he told
Brown two stories about the ax. He testified that he told Brown
the first story only because he was mad and shocked about being
accused of the crimes. Defendant stated that he borrowed the ax
from Mrs. Bellamy for a friend named Harry, who was a bushy-
haired white male. He did not tell Mrs. Bellamy his real reason
for borrowing her ax because he knew that she would not let
anyone else use the ax. His friend did not show up to get the ax
that day, so defendant left the ax on his back porch. When he
woke up on the morning of 12 March, the ax was gone, so he
bought a new handle and located an old ax head to put the handle
in. He left the replacement ax at Mrs. Bellamy’'s house.

The jury found defendant guilty on both counts. From judg-
ment imposing prison sentences, defendant appeals.

Attorney General Edmisten by Associate Attorney Lucien
Capone III for the State.

Marvin J. Tedder for defendant appellant.

PARKER, Judge.

We find the evidence sufficient to warrant submission of the
charges against defendant to the jury. Accordingly, we find no
error in the denial of defendant’s motion for directed verdiect.
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[1] There was ample evidence that the offenses charged against
defendant were committed by someone in the darkness of the ear-
ly morning hours of 12 March 1977. There was evidence that the
unlawful entry was effected at that time by chopping a hole
through a vent in the rear wall of the building. An ax suitable for
accomplishing this was found beneath the hole immediately after
the crimes were committed. Defendant was shown to have had
possession of that ax on the preceding day. In our opinion a
reasonable inference is that defendant was the person who
brought the ax to the building and there used it to effect the
unlawful entry. The jury could also reasonably infer that he was
the person who committed the larceny pursuant to that breaking
and entering.

It has long been recognized that possession of stolen proper-
ty soon after the theft warrants an inference that the possessor is
the thief and, if there is sufficient evidence that the property was
stolen pursuant to a breaking and entering, that the possessor is
also guilty of the breaking and entering. State v. Eppley, 282 N.C.
249, 192 S.E. 2d 441 (1972); State v. Blackmon, 6 N.C. App. 66, 169
S.E. 2d 472 (1969). Inferences based on similar reasoning arise in
the present case. Where, as here, the evidence shows (1) that a
breaking and entering occurred; (2) that prior thereto the accused
had possession of an instrument used to effect it; (3) that such
possession occurred within a short time prior to the breaking and
entering; (4) and that the instrument was found at the scene of
the crime immediately after the crime was committed, a jury
would be justified in finding that the instrument had been
brought there by the person who had been shown to have
previously possessed it and that such person used it to effect the
breaking and entering. If the evidence is also sufficient to show
that the crime of larceny was committed pursuant to the breaking
and entering, then the jury may infer that the accused is guilty of
larceny as well as breaking and entering.

[2] Defendant’s remaining assignment of error is directed to the
trial judge’s denial of his motion for a mistrial made just after the
jury retired to consider its verdict. The basis for defendant’s mo-
tion arose out of the voir dire of prospective jurors. In his motion,
defendant’s attorney stated to the court that he “asked all the
jurors if any of them were related to or good friends with anyone
connected with or involved in law enforcement work.” None of
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the jurors responded at that time, but defense counsel later
discovered “that one of the jurors is in fact a brother to a Police
Commissioner of the Columbus County Police Department.” In
denying defendant’s motion, the trial judge observed that the
question asked of the prospective juror was “whether he was
related to or a good friend of anyone involved in law
enforcement.”

In recalling the question asked of the prospective jurors, the
defense attorney and the trial judge stated the question
somewhat differently. Although the trial judge made no findings
of fact denominated as such regarding the precise wording of the
question, we are nevertheless bound by his statement of the facts,
i.e., “that the question asked was whether he [the prospective
juror] was related to or a good friend of anyone involved in law
enforcement.”

Even if the juror’s relation to “a Police Commissioner” had
been disclosed on voir dire, we note that the mere existence of
that relation did not disqualify the juror nor did it constitute
grounds for a successful challenge for cause. “[A] juror’s close
relationship with a police officer, standing alone, is not grounds
for a challenge for cause.” State v. Lee, 292 N.C. 617, 625, 234
S.E. 2d 574, 579 (1977). Moreover, the juror’s brother was not a
police officer, as that term is generally understood. Described by
defense counsel as “a Police Commissioner of the Columbus Coun-
ty Police Department,” the position of the juror’s brother is more
accurately described as a member of the Columbus County Public
Safety Commission. Membership on that commission is a part-
time job, the commission being required only to meet once each
month. A member of the commission is not a law enforcement of-
ficer and is not involved in criminal investigations. The position is
administrative with such duties as supervising and hiring for the
Columbus County Police Force and the county jail. 1973 N.C.
Sess. Laws Ch. 101, as amended, 1978 N.C. Sess. Laws Ch. 311,
and 1975 N.C. Sess. Laws Ch. 460. No Columbus County police of-
ficers were involved in the investigation or prosecution of the
present case. Thus, the record reveals no grounds for a successful
challenge for cause.

Defendant argues that had he known of the juror’s affiliation
with a member of the Public Safety Commission, he would have
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exercised a peremptory challenge to remove the juror “on the
basis that said affiliation or association may cause biased or sub-
jective feelings,” but that he was prevented from exercising such
a challenge by the juror’s failure to reveal the relationship. Even
so, a decision as to a juror’s competency, both at the time of selec-
tion and subsequently during the trial, rests in the trial judge’s
sound discretion and is not reviewable upon appeal absent a
showing of abuse of discretion. State v. Waddell, 289 N.C. 19, 220
S.E. 2d 293 (1975), death penalty vacated, 428 U.S. 904, 96 S.Ct.
3211, 49 L.Ed. 2d 1210 (1976); State v. Buffkin, 209 N.C. 117, 183
S.E. 543 (1936); State v. Gibbs, 5 N.C. App. 457, 168 S.E. 2d 507
(1969); State v. Blount, 4 N.C. App. 561, 167 S.E. 2d 444 (1969). In
the present case no abuse of discretion has been shown. In that
connection, we note that there was no evidence that the juror
deliberately misrepresented his relationship. In view of the pure-
ly administrative nature of the duties of members of the Colum-
bus County Public Safety Commission, it would have been
reasonable for the juror to conclude that his brother lacked the
direct involvement in law enforcement which defense counsel
sought to discover. In addition, the trial judge questioned the
jurors regarding possible bias, and “[n]one of the jurors indicated
that they would be influenced by anything other than evidence in
the case.” No abuse of discretion having been shown, defendant’s
assignment of error directed to the trial court’s denial of his mo-
tion for mistrial is overruled.

In defendant’s trial and in the judgment appealed from we
find

No error.

Judges MARTIN and ARNOLD concur.
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STATE OF NORTH CAROLINA v. PAUL DAVID MOOSE

No. 7726S5C958
(Filed 2 May 1978)

1. Criminal Law § 73.2— facts within personal knowledge — no hearsay testimony
In a prosecution of defendant for the willful presentation of a false and
fraudulent insurance claim, an independent insurance agent could properly
testify with respect to the insurance contract in question, since such testimony
did not extend beyond his personal knowledge and observation of the facts so

as to render his testimony incompetent or hearsay.

2. Criminal Law § 81— insurance contract and proof of loss forms— photostatic
copies admitted—best evidence rule inapplicable
In a prosecution of defendant for filing a fraudulent insurance claim,
photostatic copies of the insurance contract, defendant’s claim form, and proof
of loss forms were not improperly admitted because they failed to comply with
the best evidence rule, since the matters sought to be proved by the
doeuments were collateral to the contents or terms of each document and non-
production of the original documents was therefore excused.

3. Criminal Law § 169— failure of record to show excluded testimony
The court on appeal cannot hold that the exclusion of evidence is prej-
udicial where the record does not show what the testimony would have been
had the witness been allowed to answer.

4. Criminal Law § 71— trailer serial number tampered with— shorthand state-
ment of fact
In a prosecution of defendant for filing a fraudulent insurance claim on a
boat, motor and trailer, the trial court properly allowed a non-expert witness
to give an opinion in the form of a shorthand statement of fact with respect to
the appearance of serial numbers on the trailer.

5. Criminal Law § 80— testimony about insurance policy — competency of witness
to testify
In a prosecution of defendant for filing a fraudulent insurance claim,
defendant’s contention that the vice president in charge of claims of the in-
surance company which wrote the policy was incompetent to testify because
he had no authority to issue or approve insurance policies is without merit,
since the witness testified that he was familiar with and had access to the
records of the insurance company.

APPEAL by defendant from Baley, Judge. Judgment entered
21 July 1977 in Superior Court, MECKLENBURG County. Heard in
the Court of Appeals 29 March 1978.
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Defendant was charged with the willful and knowing presen-
tation of a false or fraudulent claim upon a contract of insurance
in violation of G.S. 14-214. The State’s evidence tended to show
that defendant went to the offices of Archie L. Hargett, an in-
dependent insurance agent, on 22 April 1976 and asked Mr.
Hargett to obtain insurance coverage for a 1973 Chrysler boat,
serial number 1758723, a 1973 Mercury motor, serial number
948586, and a 1966 Moody trailer, serial number 662546, owned by
defendant. Mr. Hargett telephoned the information to Strickland
Insurance Brokers (hereinafter referred to as Strickland), an
agent for Northwestern Insurance Company (hereinafter referred
to as Northwestern), and Strickland bound insurance coverage of
the boat, motor and trailer with Northwestern. Northwestern
issued policy BOP 3072 to defendant providing coverage for one
year, 22 April 1976 to 22 April 1977, and sent a copy of the policy
to Mr. Hargett.

The State’s evidence further tended to show that in June,
1976 defendant transferred title to the insured property to Estus
Wayne Bryson. Later that month, defendant paid Mr. Bryson
$50.00 to transport the boat, motor and trailer to City Auto Sales
in Rock Hill, South Carolina, where Carl Bobo purchased them for
$1,500.00. Mr. Bryson signed the bill of sale, but did not receive
any part of the $1,500.00, which was kept by defendant.

On 30 August 1976, defendant went to Mr. Hargett's office
and stated he wanted to file a claim because his boat had been
stolen. Mr. Hargett obtained proof of loss forms from North-
western, and on 8 October 1976, defendant submitted a proof of
loss claim to Northwestern for $3,732.56, the alleged amount of
loss resulting from the theft of his boat, motor and trailer.

In October, defendant contacted Mr. Bryson and told him the
boat had been reported as stolen, but it had been found in
Statesville. Defendant further instructed Mr. Bryson that if the
police asked any questions, he should show the police the bill of
sale, deny defendant’s ownership and say he purchased the boat
from another man.

Defendant’s evidence tended to show that Carl Bobo paid the
$1,500.00 to Estus Wayne Bryson and not to defendant. Also, Mr.
Bobo testified that at no time did he see Mr. Bryson and defend-
ant together in Rock Hill. Defendant’s wife and daughter testified
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that they saw the boat and rode in it subsequent to the date of
the sale of the boat by Mr. Bryson to Mr. Bobo. Nathaniel
Jackson, an employee of Carl Bobo, testified he was familiar with
defendant’s boat and the boat sold by Mr. Bryson to Mr. Bobo
was not defendant’s boat.

From a verdict of guilty as charged and a sentence of three
years in prison, defendant appeals.

Attorney General Edmisten, by Associate Attorney R. W.
Newsom III, for the State.

Haynes, Baucom, Chandler and Claytor, by W. J. Chandler,
for defendant appellant.

WEBB, Judge.

[1] Defendant contends in his first assignment of error that
Archie L. Hargett was not competent to testify as to the contract
of insurance between defendant and Northwestern Insurance
Company. He argues that the only witnesses competent to testify
as to the contractual relationship between defendant and North-
western are Northwestern or its agent, Strickland Insurance
Brokers. His rationale is that Mr. Hargett as broker of the policy
had no authority to act as agent for Northwestern and thus, ab-
sent the intermediary agent Strickland, Mr. Hargett had no
power to procure an insurance policy with Northwestern. See
G.S. 58-39.4(b). We hold Mr. Hargett was a competent witness to
testify about the insurance contract. As a general rule, non-expert
witnesses are competent to testify as to facts within their own
knowledge and observation. Peterson v. Joknson, 28 N.C. App.
527, 221 S.E. 2d 920 (1976). It was not necessary that Mr. Hargett
have the authority to contract directly with Northwestern, vis a
vis, the power to broker the policy in order to be a competent
witness. Mr. Hargett had first-hand knowledge of what property
was to be insured; that Strickland had bound coverage with
Northwestern, and in fact, had received a broker’s copy of policy
BOP 3072 issued to defendant by Northwestern. Testimony given
by Mr. Hargett relating to the insurance contract did not extend
beyond his personal knowledge and observation of the facts so as
to render his testimony incompetent or hearsay.

[2] Defendant next challenges the introduction of State’s Ex-
hibits 1, 2, 3, 4 and 5 on the basis that their admission into evi-



N.C.App.] COURT OF APPEALS 205

State v. Moose

dence violated the best evidence rule. He contends that it was im-
proper to admit the exhibits, which were photostatic copies of the
original documents, without first accounting for the failure to pro-
duce the originals. See State v. Anderson, 5 N.C. App. 614, 169
S.E. 2d 38 (1969). We hold that the best evidence rule is not ap-
plicable to the admission of exhibits in this case. It is well settled
that the best evidence rule does not apply “to writings when
their contents are not in question or when they are only ‘col-
lateral’ to the issues in the case . . .”, 2 Stansbury’s N.C.
Evidence, § 190 (Brandis Rev. 1973). The contents or terms of the
exhibits introduced were not in issue in this case as would be
necessary before the rule could properly be invoked. The State
sought to prove: (1) that the defendant had entered into an in-
surance contract with Northwestern providing coverage for a cer-
tain boat, motor and trailer, exhibit 1, broker's copy of the
insurance policy; (2) that a claim was made upon this policy for
the loss of property insured under the contract, exhibit 2, police
report, exhibit 3, claim form, and exhibits 4 and 5, proof of loss;
and (3) that the claim made was false. The terms of the insurance
contract, police report, claim form and proofs of loss were not in
controversy. The matters sought to be proved by the writings
were collateral to the contents or terms of each document and
therefore, the nonproduction of the original documents was ex-
cused.

[8] In his third assignment of error, defendant asserts that he
was prejudiced by the exclusion of testimony relating to the ex-
istence of civil litigation filed by him against Northwestern. On
cross-examination, defendant asked E. C. Dean, a Northwestern
claims adjuster, if he recalled the attorney for defendant saying
that he would institute civil suit against Northwestern. The State
objected to the question and the objection was sustained. The
record does not disclose what the testimony would have been had
Mr. Dean been permitted to answer. Even assuming that the
question propounded by defendant on cross-examination was prop-
er, we are not allowed to go further and predict what response
the witness would have given. We cannot hold that the exclusion
of evidence is prejudicial where the record does not show what
the testimony would have been had the witness been allowed to
answer. State v. Poolos, 241 N.C. 382, 85 S.E. 2d 342 (1955); State
v. Robinson, 280 N.C. 718, 187 S.E. 2d 20 (1972).



206 COURT OF APPEALS {36

State v. Moose

[4] Defendant also objects to the testimony of a boat repairman,
William Armstrong, on the grounds that questions directed to Mr.
Armstrong concerning the appearance of serial numbers on the
trailer called for conclusions or opinion testimony by a non-expert
witness. Mr. Armstrong testified that the numbers appeared to
have been double stamped and that the second number 6 ap-
peared to have a ball peen hammer mark. We hold that the
testimony of Mr. Armstrong was properly admitted. Lay
witnesses may give opinions in the form of shorthand statements
of facts observed where the facts on which the opinion was based
cannot practically be described so that a jury can understand
them and draw their own conclusions. 1 Stansbury’s N.C.
Evidence, § 125 (Brandis Rev. 1973); see Steele v. Coxe, 225 N.C.
726, 36 S.E. 2d 288 (1945); Peterson v. Johnson, supra.

[5] In defendant’s seventh and eighth assignments of error, he
contends that it was improper to admit the testimony of K. W.
Duncan, Vice President in charge of claims at Northwestern,
relating to the insurance contract between defendant and North-
western, and that the court further erred by admitting exhibit 19,
cover sheet of Boat Owner Policy 3072, and exhibit 20, a standard
Northwestern Boat Owner Policy. We disagree. Defendant argues
that Mr. Duncan is incompetent to testify about policy BOP 3072
since he (Mr. Duncan) had no authority to issue or approve in-
surance policies. Mr. Duncan’s competency to testify does not de-
pend on his power to contract. Mr. Duncan testified that he was
familiar with and had access to the records of the insurance com-
pany. We find that a sufficient nexus between the witness and
records was shown for Mr. Duncan to testify that policy BOP 3072
insured a Chrysler boat, Mercury motor, and Moody trailer. See
State v. Branch, 288 N.C. 514, 220 S.E. 2d 495 (1975); State v. Lip-
pard, 222 N.C. 167, 25 S.E. 2d 594 (1943). Defendant again relies
on the best evidence rule in contending that exhibit 19 was im-
properly admitted by noting that no accounting was made for the
State’s failure to produce the original. The best evidence rule
does not apply where no showing is made that the terms or con-
tents of a document are in controversy. See 2 Stansbury’s N.C.
Evidence, § 190 (Brandis Rev. 1973). As to exhibit 20’s introdue-
tion into evidence, defendant contends that the policy has no
relevance to this suit because it is simply a form of a standard
Boat Owner’s Policy. He further contends that no foundation was
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laid for the exhibit’s admission into evidence. Defendant’s
arguments are specious. Mr. Duncan testified on direct examina-
tion of his familiarity and access to company records. He also
testified that Northwestern had only one type of boat owner
policy, and exhibit 20 was the same or similar to policy BOP 3072.
We hold that an adequate foundation and relevance was shown
for the admission of exhibit 20 into evidence.

This Court has thoroughly examined the defendant’s remain-
ing assignments of error and we find no merit in any of them. We
hold, therefore, that defendant has had a fair trial, free from prej-
udicial error.

No error.

Judges PARKER and VAUGHN concur.

STATE OF NORTH CAROLINA v. STANLEY RAY BLACKMON

No. 77185(988
(Filed 2 May 1978)

1. Trespass § 13— forcible entry and detainer —sufficiency of warrant
A warrant charging that defendant with force and violence trespassed
upon the property of a named person in violation of G.S. 14-126 was sufficient
to charge the crime of forcible entry and detainer prohibited by G.S. 14-128,
although it would have been better for the warrant to have charged that the
named person was in occupancy of the property at the time of the entry.

2. Trespass § 13— forcible entry —sufficiency of evidence

In a prosecution for forcible entry in violation of G.S. 14-126, evidence
that defendant cut a screen and unlatched and opened a screen door and that
he attempted to open the door by working the latch back with a plastic card
was sufficient to show an entry, and evidence that there had been an alterca-
tion between the prosecuting witness and defendant earlier in the evening and
that the prosecuting witness was frightened enough to have his shotgun ready
in case defendant was able to get inside the house was sufficient to support a
jury finding that the entry was likely to cause a breach of the peace and was,
therefore, with force and violence.

3. Criminal Law § 73.2— invitation to home —testimony not hearsay —exclusion
as harmless error

In a prosecution for forcible entry, the trial court erred in the exclusion of

defendant’s testimony that the prosecuting witness’s daughter invited him to
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the home where the incident occurred two or three days prior thereto, since
the testimony was not hearsay but was competent to show that defendant
went to the home as a result of the invitation; however, the exclusion of the
testimony was harmless error since the alleged crime did not occur when
defendant first went to the home but occurred after defendant had been
ordered to leave and defendant thereafter returned to the home later the same
night.

4. Trespass § 13— forcible entry —instructions

The trial judge properly explained the force necessary for defendant to be
found guilty of forcible entry and detainer when he instructed the jury that
the State had the burden of proving that defendant in making the entry “used
such force or threatened to use such force as would tend to be a breach of the
peace, and actual force or appearance tending to inspire a just apprehension of
violence is necessary to constitute the offense.”

5. Criminal Law § 138.11— trial de novo—more severe punishment

Upon an appeal from district court for a trial de novo in superior court,
the superior court could properly impose punishment in excess of that imposed
in the district court.

APPEAL by defendant from Seay, Judge. Judgment entered
21 July 1977 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 31 March 1978.

The defendant was charged with forcible entry under G.S.
14-126. He was convicted in the district court and sentenced to 30
days in jail. He appealed to the superior court where he was
again convicted and received a sentence of seven months with a
recommendation that he be put on work release.

Mr. James D. Marshall testified for the State that he lived at
Route 1, Pleasant Garden, North Carolina and had known the
defendant for approximately one and a half years. Further
testimony of Mr. Marshall was that he had forbidden the defend-
ant to come in his house about six months before 19 March 1977;
that on 18 March 1977, the defendant came to his home and he
ordered the defendant out of his home at approximately 12:15
a.m. on 19 March 1977. The defendant left and Mr. Marshall lay
on the couch with his 11-year-old daughter. They were awakened
at approximately 4:00 a.m. by the defendant who was trying to
force his way into the house. Mr. Marshall testified that he saw
the defendant cut the screen, trip the screen door latch, open the
screen, and try to open the door by working the latch back with
what looked like a plastic business card. Mr. Marshall further
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testified that he waited with a shotgun in case the defendant was
able to get inside the house. He testified further that the defend-
ant was not able to open the door and left. The defendant re-
turned at 7:00 a.m. and again tried to force the door, but was
unsuccessful. This time he left for good.

The defendant testified he was in Mr. Marshall’s home on 19
March 1977; that he left and did not return after Mr. Marshall
asked him to leave.

From the prison sentence imposed, the defendant has ap-
pealed. Other facts necessary to this case will be set forth in the
opinion.

Attorney General Edmisten, by Associate Attorney Henry
H. Burgwyn, for the State.

Cahoon and Swisher, by Robert S. Cahoon, for the defend-
ant.

WEBB, Judge.

[1] The defendant has brought forward several assignments of
error. First, he contends that the warrant does not charge a
crime under G.S. 14-126, and that the proof is insufficient to sus-
tain a conviction under that statute.

G.S. 14-126 says:

“No one shall make entry into any lands and tenements,
or term for years, but in case where entry is given by law;
and in such case, not with strong hand nor with multitude of
people, but only in a peaceable and easy manner; and if any
man do the contrary he shall be guilty of a misdemeanor.”

The warrant in this case charges:

“On or about the 19 day of March 1977 ... the defendant
. . . did unlawfully, willfully, and with force and violence
trespass upon the property of James D. Marshall located at
Route 1, Box 90, Pleasant Garden, North Carolina in violation
of the following law: G.S. 14-126.”

There is an article at 39 N.C. L. Rev., 121 et seq., by Pro-
fessor David J. Sharpe, concerning three separate crimes regard-
ing entries to property which exist in this State. These are (1)
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forcible trespass, (2) entry after being forbidden, G.S. 14-134, and
(3) forcible entry and detainer, G.S. 14-126, the crime with which
the defendant is charged in this case. Professor Sharpe points out
~that forcible trespass is a common law crime which had its begin-
ning in England; exists today in North Carolina and perhaps in
England, but probably nowhere else in the world. Forcible entry
and detainer was first made a crime in England in 1381 during
the reign of Richard II. The North Carolina statute is a close
translation of the French in which it was originally written. The
principal distinctions between forcible trespass and forcible entry
and detainer are that forcible trespass requires that the complain-
ing party be an occupant of the premises while forcible entry and
detainer requires occupancy plus some type of estate in the land.
Forcible trespass requires an assault on the occupant of the
premises while forcible entry and detainer does not require an
assault on a person, but only an entry with a “strong hand”, that
is, something that could cause a breach of the peace. Entry after
being forbidden does not involve an assault or entry with a
strong hand, and it does not require actual occupancy of the land
by the complaining party, but it does require the complaining par-
ty to have legal title to the land.

Examining the warrant under which the defendant was
charged in this case, it appears that it meets the test of State v.
Teasley, 9 N.C. App. 477, 176 S.E. 2d 838 (1970) by giving the
defendant notice of the charge against him so that he may
prepare his defense, plead double jeopardy if brought to trial
again for the same offense, and enables the court to pronounce
judgment in case of conviction. It would have been better for the
warrant to have charged that Mr. Marshall was in occupancy of
the property at the time of the entry, but we do not see how the
defendant could fail to know with what crime he was charged
when the warrant cited the section and charged that with “force
and violence” he trespassed upon the property of James Marshall.

[2] The defendant argues that the State failed in its proof in
that the cutting of a screen or removal of a lock does not con-
stitute violence. We hold that the unlatching and opening of the
screen and the attempt to open the door as shown by the State’s
evidence is enough to constitute entry. The fact that there had
been an altercation between Mr. Marshall and the defendant
earlier in the evening, together with all the circumstances in-
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cluding the fact that Mr. Marshall was frightened enough to have
his shotgun ready, is evidence from which the jury could conclude
the entry was likely to cause a breach of the peace which would
make it with force and violence.

[3] The defendant assigns as error the exclusion of offered
testimony by him of an invitation Mr. Marshall’s daughter extend-
ed to him to the Marshall home two or three days before the inci-
dent. We believe this was error. The testimony was not hearsay.
It was offered to prove he was invited, not the truth of the
daughter’s extrajudicial statement and it depended on the
witness not the daughter for credibility. 1 Stansbury’s N.C.
Evidence, § 138 (Brandis Rev. 1973). We believe this exclusion
was harmless error, however. There was not a real dispute as to
the defendant’s being in the home the first time. It was after he
was ordered to leave the home by Mr. Marshall and returned that
the alleged unlawful entry occurred.

The defendant also assigns as error the rulings of the trial
court on several other evidentiary matters. At one point, the
defendant’s counsel asked Mr. Marshall if he did not testify in
district court that the defendant “busted” in the door the first
time he came to the house. Mr. Marshall answered that the de-
fendant opened the door and came in. Defendant contends this
was not responsive and the court should have required the
witness to properly answer the question. Continuing this line of
questioning, defendant’s counsel asked Mr. Marshall how he knew
the defendant pushed open the door if Mr. Marshall was, as he
said, in his bedroom. Mr. Marshall said he was “going by sound.”
Defendant contends Mr. Marshall’s entire line of testimony as to
how defendant first entered the house should have been struck on
the basis of this answer. During cross-examination of the defend-
ant, the Assistant District Attorney stated, “[dJuring the entire
time he (Mr. Marshall) was testifying, I noticed you kept laughing
as if it was a joke.” The defendant contends the District Attorney
was allowed to make a jury speech in the guise of a question
which was error. While we might have ruled differently in all the
above instances, we do not believe the court’s rulings so abused
its discretion to conduct the trial as to constitute reversible error.
Greer v. Whittington, 251 N.C. 630, 111 S.E. 2d 912 (1959).

The defendant also contends the court erred in the charge in
several respects. The court instructed the jury that the warrant
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charged the defendant with entry by force and violence which the
defendant contends was error as the warrant charged a trespass.
The court instructed the jury in another part of the charge that
trespass and entry were being used synonymously. We can see no
error here.

[4] At one point in the charge, the court instructed the jury that
the State must prove beyond a reasonable doubt that the defend-
ant made an unpermitted and willful and wrongful entry onto the
premises. The defendant contends this is error because it does
not charge that the entry must be with force and violence. In ex-
plaining the type of entry required the court said, “[t]he State
must satisfy you from the evidence and beyond a reasonable
doubt that the defendant Blackmon in making the entry onto the
premises used such force or threatened to use such force as would
tend to be a hreach of the peace, and actual force or appearance
tending to inspire a just apprehension of violence is necessary to
constitute the offense.” We believe this was a clear explanation of
the force necessary for the defendant to be found guilty of foreci-
ble entry and detainer.

[5] Finally, the defendant contends it was error for the superior
court to impose a sentence of seven months after he had received
a sentence of 30 days in the district court. In this assignment of
error, we find no merit. State v. Harrell, 281 N.C. 111, 187 S.E. 2d
789 (1972).

No error.

Judges PARKER and VAUGHN concur.
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HENRY T. TURNER, FirsT PArTY PLAINTIFF AMERICAN SECURITY INSUR-
ANCE COMPANY, SECOND PARTY PLAINTIFF v. RAYMOND MASIAS, FIRsT
PArTY DEFENDANT ROBERT HUGH PEARSON, SECOND PARTY DEFENDANT
ALLSTATE INSURANCE COMPANY, THIRD PARTY DEFENDANT

No. 777DC363
(Filed 2 May 1978)

1. Insurance § 92— “other insurance” clause— financial responsibility law not con-
travened

A paragraph of defendant Allstate’s uninsured motorist coverage contract
which provided that “any amount payable to an insured under the terms of
this endorsement shall be reduced by . . . the amount paid or payable to such
an insured under any policy of property insurance” was a valid and en-
forceable provision and did not violate the terms or intent of the Motor Vehi-
cle Safety-Responsibility Act of 1953, G.S. 20-279.1 through G.S. 20-279.39.

2. Insurance § 92— “other insurance” clause— financial responsibility law net con-
travened
“Other insurance” clauses in policies providing uninsured motorist
coverage may not be enforced if such enforcement results in limiting an in-
sured to recovery of an amount equal only to the coverage compelled by the
Motor Vehicle Safety-Responsibility Act when the actual damages suffered by
the insured are greater than that amount, but the use of such “other in-
surance” clauses to establish the rights of insurers in cases in which the
damages are less than the coverage required by the Act are not offensive to
either the terms or intent of the Act.

APPEAL by plaintiffs from Carlton, Judge. Judgment entered
15 February 1977 in District Court, EDGECOMBE County. Heard in
the Court of Appeals 9 February 1978.

The material facts giving rise to this appeal are uncontested.

On 3 October 1974, Henry T. Turner’s automobile was struck
from behind by an automobile driven by Raymond Masias and
owned by Robert Hugh Pearson. The Turner automobile was
destroyed, and he and his wife were injured.

Turner carried collision insurance with American Security In-
surance Company [hereinafter “American’] and liability insurance
with Allstate Insurance Company [hereinafter “Allstate”].
American paid Turner $1,856.50 on 18 October 1974. This pay-
ment represented a settlement of Turner’s claim for damages in
the amount of $1,916.50 under his collision insurance policy with
American which contained a clause providing for $50 deduction
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from actual property damages and $25 deduction from actual tow-
ing costs prior to payment.

It was later discovered that Masias had stolen the Pearson
automobile and that his possession and use of it at the time of the
collision with the Turner automobile was neither permissive nor
lawful. The parties stipulated that the vehicle driven by Masias
and owned by Pearson was an uninsured motor vehicle as defined
in General Statute 20-279.21(b) at the time of the collision. Addi-
tionally, it was stipulated that, at the time of the collision, Masias
was wilfully or recklessly negligent, and this negligence prox-
imately caused Turner’s property damage.

American, by virtue of its payment to Turner, succeeded by
subrogation to any and all rights of Turner against Allstate in
connection with the accident. American, subsequent to its pay-
ment to Turner, made demand on Allstate to comply with G.S.
20-279.21 and specifically to reimburse the plaintiffs for property
damage sustained in the accident. Allstate, which provided
Turner’s liability insurance and uninsured motorist insurance
under a policy having a $100 deductible clause, refused to reim-
burse the plaintiffs.

The plaintiffs, Turner and American, then brought this action
against Allstate for Turner’s property damages. Allstate raised as
its defense paragraph 5(d) of its contract of insurance providing
uninsured motorist coverage which states: “Any amount payable
to an insured under the terms of this endorsement shall be re-
duced by ... the amount paid or payable to such an insured under
any policy of property insurance.” American and Allstate
stipulated that, as between them, there were no questions of fact
to be decided by the trial court. Allstate moved for summary
judgment.

The trial court found that the damages sought by the plain-
tiffs were $1,916.50, and the uninsured motorist coverage under-
taken by Allstate had a $100 deductible provision. The trial court
concluded that the maximum amount Allstate could be held liable
for was $1,816.50, which was less than that amount already paid
to the plaintiff, Turner. Therefore, the trial court determined that
Turner had been made whole for any damages, and that American
was the only plaintiff with any interest in the outcome of the
litigation.
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The trial court concluded that the sole question to be decid-
ed, as between American and Allstate, was whether paragraph
5(d) of Allstate’s contract for uninsured motorist coverage is a
valid provision under G.S. 20-279.21. The trial court concluded
this provision of the contract was valid and lawful and granted
Allstate’s motion for summary judgment. From this judgment,
Turner and American appealed.

Grover Prevatte Hopkins, by Herbert Frank Allen, for plain-
tiff appellants.

Moore, Diedrick & Whitaker, by L. G. Diedrick, for defend-
ant appellee, Allstate Insurance Company.

MITCHELL, Judge.

[1] The sole question presented by this appeal is whether
paragraph 5(d) of Allstate’s uninsured motorist coverage contract
is a valid and enforceable provision and does not violate the
terms or intent of the Motor Vehicle Safety-Responsibility Act of
1953, G.S. 20-279.1 through G.S. 20-279.39 [hereinafter the “Act”].
American contends that the reduction clause in Allstate’s unin-
sured motorist policy frustrates the intent and violates the terms
of G.S. 20-279.21(b)(3), which requires that:

No policy of bodily injury liability insurance, covering liabili-
ty arising out of the ownership, maintenance, or use of any
motor vehicle, shall be delivered or issued for delivery in this
State with respect to any motor vehicle . . . unless coverage
is provided therein or supplemental thereto, in limits for
bodily injury or death set forth in subsection (¢) of G.S.
20-279.5. . . . Such provisions shall include coverage for the
protection of persons insured thereunder who are legally en-
titled to recover damages from owners or operators of unin-
sured motor vehicles because of injury to or destruction of
the property of such insured, with a limit in the aggregate
for all insureds in any one accident of Five Thousand Dollars
($5,000) and subject, for each insured, to an exclusion of the
first One Hundred Dollars ($100.00) of such damages.

[2] It is clear that “other insurance” clauses in policies providing
uninsured motorist coverage may not be enforced if such enforce-
ment results in limiting an insured to recovery of an amount
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equal only to the coverage compelled by the Act, when the actual
damages suffered by the insured are greater than that amount. In
Moore v. Insurance Co., 270 N.C. 532, 543, 155 S.E. 2d 128, 136
(1967), the Supreme Court of North Carolina stated:

In our opinion our statute is designed to protect the in-
sured as to his actual loss within such limits, but being of
statutory origin it was not intended by the General
Assembly that an insured shall receive more from such
coverage than his actual loss, although he is the beneficiary
under multiple policies issued pursuant to the statute. It
seems clear that our statute does not limit an insured only to
one $5,000 recovery under said coverage where his loss for
bodily injury or death is greater than $5,000, and he is the
beneficiary of more than one policy issued under G.S.
20-279.21(b)(3).

The problem presented by the present case, however, differs
from that presented in Moore. Here, the injured insured has been
made entirely whole by the coverage provided under the collision
policy of American. Although the “other insurance” eclause in
Allstate’s uninsured motorist coverage would be invalid to pre-
vent the insured from being made whole, we do not find the use
of such clauses to establish the rights of insurers in cases in
which the damages were less than the coverage required by the
Act to be offensive to either the terms or intent of the Act. See
generally, Annot. 28 A.L.R. 3d 551 (1969). The fact that two
policies of insurance of different types are combined to provide
the uninsured motorist coverage required by the Act does not
contravene its terms and, in fact, is specifically provided for. G.S.
20-279.21(j); see, Insurance Co. v. Insurance Co., 269 N.C. 341, 152
S.E. 2d 436 (1967).

The “other insurance” clause of Allstate’s uninsured motorist
policy does not violate the intent of the Act upon the facts
presented by this case. As the Supreme Court of Florida has
stated:

There is no basis in the record before us for the conclusion
that public policy will be violated by the enforcement of
clause 3(b)(4) [similar to Allstate’s 5(d)] although we cannot
and do not hold that this will be true in every case. For
aught that appears here, sufficient financial responsibility is
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provided for the protection of the publie, and this is nothing
more than a contest between insurance companies.

Continental Cas. Co. v. Weekes, T4 So. 2d 367, 46 A.L.R. 2d 1159
(1954), quoted with approval in Insurance Co. v. Insurance Co., 269
N.C. 841, 358, 152 S.E. 2d 436, 445 (1966).

Neither the language of the Act nor the public policy served
by it is concerned with which insurance company makes the in-
sured whole, so long as the “other insurance” clause is not used
to defeat recovery of actual damages by an insured who has not
rejected uninsured motorist coverage. The insured having
recovered his actual damages in this action, the trial court did not
err in granting summary judgment in favor of Allstate and
against American. '

As we have found the “other insurance” clause of Allstate’s
policy does not on these facts violate the Act, Allstate is entitled
to have that clause enforced as written. Where, as here, a con-
tract is not contrary to public policy or prohibited by statute, the
constitutional guarantee of freedom to contract requires that it be
enforced. Muncie v. Insurance Co., 253 N.C. 74, 116 S.E. 2d 474
(1960).

As pointed out by the trial court, Turner has recovered more
under American’s $50 deductible collision policy than he would
have recovered under Allstate’s $100 deductible uninsured
motorist coverage. As he has been made whole, the trial court
committed no error in granting summary judgment in favor of
Alistate and against him.

We hold the judgment of the trial court was proper, and it is
Affirmed.

Judges MORRIS and CLARK concur.
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JOSEPH BROWN BECK v. AMERICAN BANKERS LIFE ASSURANCE COM-
PANY OF FLORIDA, JACK WALSH, InpivipuaLLy, AND DONALD R.
TENAGLIA, INDIVIDUALLY

No. 77183C566
(Filed 2 May 1978)

1. Appeal and Error § 6.12— partial summary judgment —immediate appeal

Partial summary judgment was immediately appealable where it
amounted to a final judgment that plaintiff is entitled to recover of defendant
the sum of $21,500.73.

2. Insurance § 2.6 — agent’s right to commissions —improper conduct in sale of
policies —summary judgment

Summary judgment was improperly entered for plaintiff on his claim
against defendant insurance company to recover commissions on premiums
paid on policies sold by plaintiff and his sub-agents where summary judgment
was based solely on defendant’s answer to an interrogatory that it was holding
over $23,000 in plaintiff’s account, but defendant presented affidavits that
plaintiff and his sub-agents sold a number of policies by use of misrepresenta-
tions, harassment and coercion in violation of the insurance laws of North
Carolina, and plaintiff’s contract of employment with defendant, which was at-
tached to the complaint, contained provisions negating plaintiff’s right to com-
missions when policies were secured in such manner.

APPEAL by defendant American Bankers Life Assurance
Company of Florida from Collier, Judge. Order entered 7
February 1977 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 4 April 1978.

Plaintiff instituted this action to recover damages for alleged
wrongful termination of his employment contract with the cor-
porate defendant. (The individual defendants are employees of the
corporate defendant; plaintiff’s action has been dismissed as to
them and they are not involved on this appeal; the corporate
defendant will hereinafter be referred to simply as the
defendant.)

Plaintiff was initially employed by the defendant in January
1970 and was promoted to the position of Division Manager in
December 1970 with authority to sell life insurance and annuities,
either in person or through his appointed sub-agents. The employ-
ment contract provided that plaintiff receive commissions on
premiums paid on policies which he and his sub-agents sold. Plain-
tiff alleged in his complaint that after his contract was ter-
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minated, the defendant wrongfully retained commissions to which
he was entitled and that he will become entitled to additional
commissions as renewal premiums are paid. Plaintiff sought to
recover these commissions as damages and in addition prayed for
punitive damages.

The defendant answered, denying plaintiff’s allegation that
the termination of his employment contract was wrongful. After
making further investigation, defendant moved to amend its
answer and to allege a counterclaim. It also moved to add certain
of plaintiff’s associates as additional parties. In the proposed
counterclaim defendant alleged that plaintiff and his sub-agents
had made many of their sales by coercion and harassment of
clients and by deliberate misrepresentation of policy provisions.
As a result of these actions by plaintiff and his sub-agents a
number of policies they sold had to be cancelled, and in some in-
stances defendant was required to refund all premiums paid by
the policyholders. Defendant also alleged it had been forced to in-
cur substantial expenses in investigating complaints made by
policyholders who were the victims of plaintiff’s harassment and
misrepresentations. Defendant counterclaimed for damages in the
amount of $750,000 caused by plaintiff’s misconduct and asked
that the sums it had been required to refund to policyholders and
the expenses it had been forced to incur in investigating com-
plaints be setoff against any money it might owe plaintiff for com-
missions.

The defendant maintained an account on its books to which it
credited amounts accruing for plaintiff’s commissions. In response
to plaintiff’s interrogatory, defendant stated that as of 15 April
1976 it was holding $23,009.34 in plaintiff’s account.

On 17 January 1977 plaintiff moved for summary judgment,
alleging that there was no dispute as to the existence of the
employment contract between plaintiff and defendant and that
defendant admitted it was holding approximately $23,000 belong-
ing to plaintiff. Defendant filed affidavits in response to the mo-
tion for summary judgment stating essentially the same matters
alleged in its proposed counterclaim.

By order entered 7 February 1977 the court dismissed the ac-
tion as to the individual defendants and granted the defendant’s
motions to amend its answer, to be allowed to file its counter-
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claim, and to add additional parties. As part of that same order,
the court granted plaintiff’s motion for summary judgment “sub-
jeet to the parties determining within 15 days of the date of the
entry of this order the amount or amounts being held by
American Bankers Life Assurance Company of Florida as commis-
sions earned by Joe Beck and it being further ordered that after
the payment by the defendant, American Bankers Life Assurance
Company of Florida, to Joe Beck of amount of commissions, that
any amount paid under this order shall be considered as a credit
against any recovery made by the plaintiff in this action if said
commissions are considered in the further trial of this case.” The
court’s order further expressly provided that *“this matter is re-
tained by the undersigned Judge for the determination of any
amount due to the plaintiff under this order granting the plain-
tiff’s Motion for Summary Judgment.”

From so much of the order as granted partial summary judg-
ment in favor of the plaintiff, defendant appealed.

Alspaugh, Rivenbark and Lively by James B. Rivenbark for
plaintiff appellee.

Jordan, Wright, Nichols, Caffrey and Hill by Karl N. Hill,
Jr., for defendant appellant.

PARKER, Judge.

[1] Defendant’'s sole assignment of error is directed to the por-
tion of the court’s order granting plaintiff’s motion for partial
summary judgment. G.S. 1A-1, Rule 56(d) allows the trial court to
grant a partial summary judgment in appropriate circumstances.
If the partial summary judgment is final as to the matters ad-
judicated therein, or if it affects a substantial right, it is im-
mediately appealable. Oestreicher v. Stores, 290 N.C. 118, 225
S.E. 2d 797 (1976); Rentals, Inc. v. Rentals, Inc., 26 N.C. App. 175,
215 S.E. 2d 398 (1975). Although the partial summary judgment
entered in the present case is somewhat ambiguous and its finali-
ty is open to question, it does appear to contemplate that defend-
ant must make immediate payment to plaintiff of a substantial
sum of money, the exact amount of which the parties were
directed to determine. The record contains a supersedeas bond
filed by defendant on 7 March 1977, which recites that ‘“the
amount of commissions has now been determined as $21,500.73.”
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This recitation, read in conjunction with the language of the par-
tial summary judgment entered by the court, appears to have
been considered by the parties to this appeal as converting the
judgment into a final judgment that plaintiff is presently entitled
to recover of defendant the sum of $21,500.73. We accept this in-
terpretation and find the court’s partial summary judgment
presently appealable.

[2] Examining the material before the court when it passed on
plaintiff’s motion for summary judgment, we find that the trial
court appears to have granted the partial summary judgment for
plaintiff solely on the basis of defendant’s answer to the following
interrogatory:

Question: How much money is the company holding in
Joseph Beck’'s account?

Answer: As of April 15, 1976, $23,009.34.

The court apparently interpreted this answer as establishing
defendant’s liability to pay plaintiff the amount it admitted it was
“holding in Joseph Beck’s account.” We do not agree with the
trial court’s interpretation of the legal significance of defendant’s
answer to the interrogatory. That answer must be viewed in the
light of the statements contained in defendant’s affidavits, read in
conjunction with the allegations in its counterclaim, all of which
were before the court when it passed on plaintiff’'s motion for
summary judgment. When so viewed, it is clear that defendant’s
answer did not amount to an admission that it was liable to plain-
tiff for all sums shown as held by it in the account which it main-
tained on its books in plaintiff’s name. Defendant’s affidavits
support its allegations that plaintiff and his sub-agents sold a
number of policies by use of misrepresentations, harassment, and
coercion in violation of the insurance laws of North Carolina. The
employment contract, which was attached to plaintiff’s complaint,
contains provisions negating plaintiff’s right to commissions when
policies are procured in a manner such as described in the af-
fidavits. Defendant has therefore shown that there are genuine
issues of material fact as to what amount of commissions, if any,
plaintiff is entitled to receive, and the trial court erred in enter-
ing summary judgment on this issue.



222 COURT OF APPEALS [36

In re Tuttle

Accordingly, the portion of the court’s order granting plain-
tiff’s motion for summary judgment on the issue of the amount of
commissions he is entitled to receive from defendant is

Reversed.

Judges VAUGHN and WEBB concur.

IN THE MATTER OF THE IMPRISONMENT OF RICKY RAY TUTTLE

No. 7710SC963
(Filed 2 May 1978)

Criminal Law §§ 134.4, 144— youthful offender — notice of appeal ~ subsequent find-
ing of no benefit as “committed youthiul offender”

The trial judge's finding that defendant would receive no benefit from
treatment and supervision as a “committed youthful offender” was effectual
where it was entered before the term expired and on the same day and im-
mediately after judgment and notice of appeal were entered, since the judg-
ment remained in fieri until the expiration of the term despite the notice of
appeal and could be modified in the trial judge’s discretion.

ON writ of certiorari to review order entered by Donald L.
Smith, Judge. Order entered 22 September 1977 in Superior
Court, WAKE County. Heard in the Court of Appeals 29 March
1978.

Respondent Ricky Ray Tuttle was tried and convicted of sec-
ond degree rape at the 17 March 1975 Session of Superior Court
in Forsyth County. At the time of his conviction, Tuttle was
under 21 years of age. The trial judge, Judge W. Douglas
Albright, pronounced judgment in open court on 18 March 1975
sentencing Tuttle to prison for a term of not less than forty nor
more than sixty years. Immediately after this judgment was an-
nounced, respondent Tuttle, through his attorney, gave oral
notice of appeal in open court.

After the oral notice of appeal was given, and while Tuttle
and his attorney were still before him in open court, the trial
judge made the following finding which he ordered attached to
the judgment:
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Due to the facts and circumstances of this case, which
the Court considers aggravated, and due to the background
of the defendant insofar as he exhibits deviant sexual
behavior, the Court finds that the defendant will not derive
benefit from treatment and supervision pursuant to General
Statute 148, Article 3-A, and, therefore, the Court specifically
does not sentence the defendant as a committed youthful of-
fender under the terms and provisions of that article.

In compliance with the judge’s directive, this finding was at-
tached to the written judgment, the judgment and the attachment
thereto both being dated 18 March 1975 and signed by the trial
judge.

On appeal, no argument was presented challenging the “no
benefit” finding attached to the judgment. This Court found no
error in the trial or in the judgment imposed, State v. Tuttle, 28
N.C. App. 198, 220 S.E. 2d 630 (1975), and our Supreme Court
denied petition for certiorari. 291 N.C. 716, 232 S.E. 2d 207 (1977).

The present proceeding was commenced in August 1977
when Tuttle filed a petition for writ of habeas corpus in the
Superior Court in Wake County. He contended his imprisonment
was illegal because the trial judge had sentenced him to prison
without having first made the finding required by G.S. 148-494
that he would not derive benefit from treatment and supervision
as a “committed youthful offender” under Art. 3A of G.S. Ch. 148.
He further contended that after notice of appeal was given the
trial judge was deprived of all further jurisdiction and thereafter
had no power to make the finding.

The writ of habeas corpus was issued. After a hearing on
return of the writ, Judge Donald L. Smith entered an order find-
ing the facts as to what had occurred when Tuttle was sentenced.
On the basis of these findings, Judge Smith concluded as follows:

1. That after notice of appeal was entered, the attempt
to correct the voidable judgment by making the “no benefit”
finding of fact was erroneous and beyond the power of the
trial court;

2. That the presiding judge had no authority to make
any finding of fact after notice of appeal was entered;
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3. That the “no benefit” finding must be made prior to
the entry of a judgment or at the time thereof to indicate
that the Court considered a committed youthful offender
status as a sentencing option at the time of judgment as is
required by Article 8A of Chapter 148 of the General
Statutes of North Carolina.

4. That entry of the “no benefit” finding after judgment
does not indicate that committed youthful offender status
was considered prior to or at the time of judgment.

5. That the judgment entered on March 18, 1975 by the
Honorable W. Douglas Albright should be vacated and the
defendant, Ricky Ray Tuttle, should be returned to Forsyth
County Superior Court for resentencing.

In accord with these conclusions, Judge Smith ordered that
the judgment of imprisonment imposed on 18 March 1975 by
Judge Albright be vacated and that Tuttle be returned to the
Superior Court in Forsyth County for resentencing. We granted
the State’s petition for certiorari to review Judge Smith’s order
and stayed the order pending our review.

Attorney General Edmisten by Assistant Attorney General
Ben G. Irons II for the State.

A. L. Sherk for respondent Tuttle.

PARKER, Judge.

Article 3A of G.S. Ch. 148 was repealed and replaced by Arti-
cle 3B effective 1 October 1977. In this opinion reference will be
made to the statute which was in effect at the time the judgment
of imprisonment here under attack was imposed.

By definition in G.S. 148-49.2, a “youthful offender” was a
person under the age of 21 at the time of conviction, and a “com-
mitted youthful offender” was one committed to the custody of
the Secretary of Correction under provisions of Art. 3A of G.S.
Ch. 148. Sentencing of a youthful offender was controlled by G.S.
148-49.4, which provided that “[i]f the court shall find that the
youthful offender will not derive benefit from treatment and
supervision pursuant to this Article, then the court may sentence
the youthful offender under any other applicable penalty provi-
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sion.” Interpreting this language, we held in State v. Mitchell, 24
N.C. App. 484, 211 S.E. 2d 645 (1975), that the trial judge could
not sentence a youthful offender as an older criminal without ex-
pressly finding he would receive no benefit from treatment and
supervision as a “committed youthful offender,” although such
finding need not be accompanied by supporting reasons. This in-
terpretation was followed in State v. Jones, 26 N.C. App. 63, 214
S.E. 2d 779 (1975), State v. Worthington, 27 N.C. App. 167, 218
S.E. 2d 233 (1975), and State v. Matre, 32 N.C. App. 309, 231 S.E.
2d 688 (1977).

In the present case, Judge Albright, in imposing the sentence
of imprisonment on 18 March 1975 (just one month after our deci-
sion in State v. Mitchell, supra), did expressly make the requisite
“no benefit” finding. The only question is whether the finding
came too late. We hold that it did not, and accordingly we reverse
Judge Smith’s order vacating the sentence imposed.

It has long been settled law in this State that “until the ex-
piration of the term the orders and judgments of the court are in
fiert, and the judge has the power, in his discretion, to make such
- changes and modifications in them as he may deem wise and ap-
propriate for the administration of justice.” State v. Hill, 294 N.C.
320, 329, 240 S.E. 2d 794, 801 (1978); accord, State v. Godwin, 210
N.C. 447, 187 S.E. 560 (1936). This is true notwithstanding notice
of appeal has been given. State v. Belk, 272 N.C. 517, 158 S.E. 24
335 (1968). In the present case the sentencing judge made the “no
benefit” finding on the same day and virtually at the same time
that judgment and notice of appeal were entered. The term of
court had not expired, the judgment remained in fier: despite the
notice of appeal, and the "“no benefit” finding was effectual.

Respondent’s contention that G.S. 148-49.4 must be construed
to mean that unless the sentencing judge first expressly made the
“no benefit” finding he lacked all power to sentence the youthful
offender under any other applicable penalty provision exalts form
over substance. All that G.S. 148-49.4 required was that the
sentencing judge make the “no benefit” finding at a time when he
still retained control of the sentencing process. This was done by
Judge Albright in the present case. Judge Smith’'s order vacating
the judgment entered by Judge Albright on 18 March 1975 and
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returning respondent Tuttle to the Superior Court in Forsyth
County for resentencing is

Reversed.

Judges VAUGHN and WEBB concur.

THE TRAVELERS INSURANCE COMPANY, A COrRPORATION v. ROMA B.

1.

2.

ent

RUSHING

No. 7726DC518
(Filed 2 May 1978)

Limitation of Actions § 4— insurance overpayment—action to collect not
barred by statute of limitations

In an action to recover $980 allegedly paid by plaintiff to defendant by
mistake, plaintiff’s action was not barred by the three year statute of limita-
tions, since plaintiff originally made payment to defendant for an injury com-
pensable under workmen's compensation after payment was approved by the
Industrial Commission by order entered on 30 October 1972; plaintiff subse-
quently discovered the $980 overpayment; on 18 February 1975 the Industrial
Commission set aside its previous order and reduced defendant’s award by
$980; plaintiff’'s legal right to recover the overpayment therefore did not ac-
crue until 18 February 1975; and this action, commenced on 22 June 1976, was
well within the limitation period.

Master and Servant § 95— modified order of Industrial Commission —failure to
appeal —collateral attack improper

Since defendant did not appeal from an order of the Industrial Commis-
sion, issued pursuant to G.S. 97-17 modifying its earlier award to defendant,
and assert her legal defense that an overpayment for an injury compensable
under workmen’s compensation was made pursuant to a mistake of law rather
than fact, she could not collaterally attack the Industrial Commission’s
modified award in plaintiff insurer’s subsequent action to enforce the modified
award.

APPEAL by defendant from Sentelle, Judge. Judgment
ered 30 March 1977 in District Court, MECKLENBURG County.

Heard in the Court of Appeals 28 March 1978.

In this action plaintiff seeks to recover $980 which it alleges

it paid to defendant by mistake. Defendant answered, pleading
the three-year statute of limitations and other defenses. Jury trial
was waived.
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The following was established by discovery and stipulations:
On 20 March 1972 defendant was employed by a firm for whom
plaintiff was the workmen’s compensation insurance carrier. On
said date she received a compensable injury to the middle finger
of her left hand which resulted in amputation of the finger at the
distal joint. Plaintiff’s claims supervisor approved payment of
$1,960 based upon 100 percent loss of the finger. This payment
was approved by the Industrial Commission by order entered on
30 October 1972. Thereafter, plaintiff discovered that its claims
supervisor had made a mistake in that defendant should have
been paid $980 for 50 percent loss of her finger. On 18 February
1975, on motion of plaintiff, the Industrial Commission, because of
the mistake, set aside its previous order and reduced defendant’s
award to $980.00. Defendant did not appeal from that order.

At trial the court ruled that the three-year statute of limita-
tions did not apply and denied a defense motion to dismiss on that
ground. Plaintiff’s claims supervisor testified that he mistakenly
authorized too much compensation for defendant either because
he misread her medical reports or because he misinterpreted a
chart which correlates certain injuries with certain disability
percentages.

Judgment was entered to the effect that defendant was en-
titled to recover only $980 in workmen's compensation and that
plaintiff had paid defendant $980 under a mistake of fact. The
court adjudged that plaintiff was entitled to recover $980 from
defendant “for monies had and received under a mistake of fact”.

Defendant appealed.

Boyle, Alexander and Hord, by Norman A. Smith, for the
plaintiff.

Kenneth W. Parsons for the defendant.

BRITT, Judge.

[1] Defendant contends first that plaintiff’s action is barred by
the three-year statute of limitations. We disagree with this con-
tention.

Defendant argues that plaintiff’s cause of action to recover
the $980 overpayment accrued on the date that compensation was
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paid under the original award of 30 October 1972, and that this
action, which was instituted on 22 June 1976, is barred by the
three-year statute of limitations applicable to implied contracts.
We reject this argument. Until the original award was modified
on 18 February 1975, plaintiff had no cause of action to recover
the $980 overpayment because defendant had a workmen’s com-
pensation agreement pursuant to G.S. 97-17 for 100 percent per-
manent partial disability which included the $980 overpayment
and was enforceable in the courts under G.S. 97-87.

“A cause of action accrues and the statute of limitations
begins to run whenever a party becomes liable to an action, if at
such time the demanding party is under no disability. In no event
can a statute of limitations begin to run until plaintiff is entitled
to institute action. As has been stated generally, a right of action
accrues to an injured party so as to start the running of the
statute of limitations when he is at liberty to sue, being under no
disability; and once the statute of limitations begins to run, it con-
tinues until stopped by appropriate judicial process.” 8 Strong’s
N.C. Index 3d, Limitations of Actions § 4, pp. 371-72.

It was not until the plaintiff obtained a modification of the
award by the Industrial Commission pursuant to G.S. 97-17 on 18
February 1975 that it had a legal right to recover the overpay-
ment. Plaintiff instituted this action on 22 June 1976 which was
well within the limitation period.

[2] Defendant contends next that plaintiff is not entitled to
recover the $980 overpayment because it was made pursuant to a
mistake of law rather than fact. Since this defense is in effect a
collateral attack on what defendant contends was an erroneous
quasi-judicial ruling by the Industrial Commission, we are unable
to consider it on its merits. See 8 Strong’s N.C. Index 3d,
Judgments § 16.

An erroneous judgment is one entered contrary to law.
Such a judgment can be corrected only by appeal, and a par-
ty may not thereafter attack it for intrinsic errors or errors
in the proceedings culminating in its entry.

* * *

An erroneous judgment binds the parties until corrected
in the proper manner in the exercise of due diligence. It can-
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not be collaterally attacked. 8 Strong’s N.C. Index 3d,
Judgments § 18, p. 45.

G.S. 97-86 provides:

Award conclusive as to facts: appeal; certified questions of
law.— The award of the Industrial Commission, as provided
in G.S. 97-84, if not reviewed in due time, or an award of the
Commission upon such review, as provided in G.S. 97-85,
shall be conclusive and binding as to all questions of fact; but
either party to the dispute may, within 30 days from the
date of such award or within 30 days after receipt of notice
to be sent by registered mail or certified mail of such award,
but not thereafter, appeal from the decision of said Commis-
sion to the Court of Appeals for errors of law under the same
terms and conditions as govern appeals from superior court
to the Court of Appeals in ordinary civil actions. . . .

Since defendant did not appeal from the modified order of 18
February 1975, which was issued pursuant to G.S. 97-17, and
assert her legal defense in that manner, she cannot collaterally at-
tack the validity of that award in the plaintiff's subsequent action
to enforce the modified award.

Although we can find no case directly on point with the pres-
ent situation, the case of Robinson v. United States Casualty Co.,
260 N.C. 284, 132 S.E. 2d 629 (1963), is analogous. In that case the
plaintiff’s driver’s license was suspended by the North Carolina
Department of Motor Vehicles because the defendant insurance
company allegedly misinformed the department that plaintiff did
not have automobile liability insurance in force on the date that
he was involved in an accident. Plaintiff was given notice of the
hearing and of the suspension but failed to challenge the
truthfulness of the testimony by the defendant insurance com-
pany either at the hearing before the commissioner or by the
statutory right of appeal to the superior court where the pro-
ceeding to suspend would have been heard de novo. Instead,
plaintiff brought action against the insurance company for
damages sustained because of the alleg