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CRYSTAL POTTER v. NORTH CAROLINA SCHOOL OF THE ARTS

No. 7710IC743
(Filed 20 June 1978)

State § 8.2 — explosion of fog machine at School of the Arts —contributory negligence
In a tort claim action to recover for injuries suffered by plaintiff when a fog
machine being used for a stage production at the School of the Arts exploded, the
evidence supported the Industrial Commission’s determination that defendant’s
employees were actionably negligent where it tended to show that plaintiff, a
seventeen year old student at the school, was assistant stage manager for the
production; the fog machine consisted of a large drum containing water heated by
an element in the drum and into which a basket of dry ice could be lowered; when
it was discovered that no dry ice was available, the machine was tested by using
the contents of a fire extinguisher in place of the dry ice; the machine had no ther-
mostat in violation of the city heating code; during the performance some two
hours later, the theatre supervisor began to empty another fire extinguisher into
the drum while plaintiff directed the fog onto the stage with a hose; the machine
exploded; and the use of a sandbag to hold the lid in place on the machine in-
dicated that school personnel were aware of the danger of pressure building up in
the machine. Furthermore, plaintiff was not contributorily negligent where she
did not take part in the test, and there was no evidence that plaintiff was respon-
sible for turning the machine on or off or that she had any knowledge of how long
it had been heating.

APPEAL by defendant from the North Carolina Industrial Com-
mission. Order entered 21 April 1977 by the Full Commission. Heard
in the Court of Appeals 2 June 1978.

This proceeding was brought under the Tort Claims Act, G.S.
143-291 et seq. Plaintiff alleged that she was severely burned when
a fog machine being used backstage at defendant’s Dome Theatre

1
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Potter v. School of the Arts

exploded on 5 December 1974. Plaintiff was a boarding student at
defendant school at the time of the incident. She was seventeen
years old. At a hearing before a member of the Industrial Com-
mission, plaintiff offered evidence tending to show that on 5
December 1974, she was an assistant stage manager for a produc-
tion put on by her school. She had worked on the same production
before. A faculty member and the theatre supervisor were pres-
ent and responsible for the overall production. The stage manager
was also an employee of defendant, although the work with this
production was not part of her regular duties.

The fog machine consisted of a large drum containing water
into which a basket of dry ice could be lowered. The lid on the
drum was secured by placing a sandbag upon it. When the water
was sufficiently heated using an electrical element in the drum,
the addition of the dry ice produced fog which was directed onto
the stage by a hose. The electrical element was not controlled by
a thermostat. Normal operation of the machine involved one per-
son to handle the dry ice and another to direct the fog to the
proper place using the hose.

On the night of the performance, the stage crew discovered
that there was no dry ice. When a substitute machine of a dif-
ferent design malfunctioned, someone suggested using an alter-
native form of CO, in the original machine. At approximately 8:00
p-m. the machine was tested by emptying the contents of a fire
extinguisher into it. The results were satisfactory. The machine
was left plugged in. During the performance some two hours
later, on the cue for fog, the supervisor of the theatre began to
empty another fire extinguisher into the drum. Plaintiff, with her
back to the machine, directed the fog onto the stage. When the
drum exploded, it blew scalding water onto her body causing first
and second degree burns. She was treated at North Carolina Bap-
tist Hospital for several weeks. She has permanent scars on her
right arm, her back and her leg.

The hearing commissioner found that employees of the State,
acting within the scope of their employment, were negligent in
allowing the heat to build up in the machine between the time it
was tested and the time it was used, in using the machine with no
thermostat, and in using the machine without duplicating the con-
ditions of the successful test. He found that plaintiff was not con-
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tributorily negligent and awarded $25,000 in damages. Upon
appeal to the Full Commission, the findings of fact and conclu-
sions of law of the hearing commissioner were adopted, and his
decision was affirmed.

Attorney General Edmisten, by Assistant Attorney General
Elisha H. Bunting, Jr., for the State.

William G. Pfefferkorn and Jim D. Cooley, for plaintiff ap-
pellee.

VAUGHN, Judge.

Defendant states in its brief that “[i}t is not our position that
the acts specified by the Industrial Commission did not ocecur, but
that these acts were not negligent acts in the circumstances of
this case and that the evidence does not support such a finding.”
Thus the only questions presented to us concern the sufficiency of
the Commission’s findings of fact to support its conclusions con-
cerning negligence and contributory negligence. See Bailey v.
N.C. Dept. of Mental Health, 272 N.C. 680, 159 S.E. 2d 28 (1968);
Tanner v. Dept. of Correction, 19 N.C. App. 689, 200 S.E. 2d 350
(1973).

Defendant correctly points out that it should be held liable
only for injuries which were reasonably foreseeable from use of
the machine under these conditions. Bennett v. Southern Ry. Co.,
245 N.C. 261, 96 S.E. 2d 31, 62 A.L.R. 2d 785 (1957), cert. den., 353
U.S. 958, 1 L.Ed. 2d 909, 77 S.Ct. 865. It then contends that since
the machine worked under test conditions at 8:00 p.m., the de-
fendant’s employees had no reason to anticipate any danger of ex-
plosion later in the evening just because the water had continued
to heat in a machine without any thermostat controls. The
evidence showed that the machine did not conform to the
Winston-Salem Heating Code which required it to have a ther-
mostat. In some circumstances, violation of a safety ordinance is
negligence per se. Bell v. Page, 271 N.C. 396, 156 S.E. 2d 711
(1967). Even were this not so, proof of violation of a safety or-
dinance is evidence of negligence. In either event the Industrial
Commission had ample evidence before it to find that defendant’s
employees violated their duty of care to plaintiff. Thus if the facts
as found by the Commission show that an explosion was a
foreseeable risk from the use of the machine under the conditions
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found during the performance, then the conclusion that
defendant’s employees were negligent has been fully supported.

It is an elementary concept of science that the pressure in-
side a closed container increases as the temperature of the liquid
or gas contained in it increases. It is also a matter of common
knowledge that the longer one applies heat to a liquid or gas, the
hotter that liquid or gas will grow. Just as the lid will begin to
rattle when a covered pot is left too long on the stove, the top of
the fog machine was bound to become insecure if too much heat
was allowed to build up inside the drum. Thus it was foreseeable
that an explosion could occur if the heat of the contents was not
controlled. The Commission found that sandbags were normally
used to hold the lid in place. This indicates an awareness by the
school personnel of the danger of pressure buildup in the
machine. If defendant’s employees were on notice of the danger
and continued to heat the water so as to increase it, then these
facts support a finding of actionable negligence on their part.

The defendant next contends that if these actions constituted
negligence on the part of its employees, then they must also con-
stitute negligence on plaintiff's part in that she had knowledge,
capacity and duties similar to those of the negligent employees.
We point out, however, that the Commission found from compe-
tent evidence that plaintiff did not take part in the test of the
machine. Moreover, Susan Summers, the stage manager, testified
that plaintiff “was a student helping out . . .. Her job was to do
what I or Mary Wayne told her to do.” At the time of the explo-
sion she was going about her assigned duties as Mary Wayne, the
supervisor of the Dome Theatre, tended to the machine. No
evidence showed that she was at any time responsible for turning
it on or off, or that she had any knowledge of how long it had
been heating. In Moody v. Kersey, 270 N.C. 614, 155 S.E. 2d 215
(1967), the Court held that where a plaintiff engaged in his own
work stayed on the job even after he overheard his supervisor
report a condition which later proved to be unsafe, he was not
contributorily negligent as a matter of law. The Court pointed out
that he had no reason to believe that his supervisor would expose
him to danger from an unsafe condition. See also Lewis v. Barn-
hill, 267 N.C. 457, 148 S.E. 2d 536 (1966). A seventeen-year-old girl
should equally be able to rely on the employees of her school not
to expose her to danger and in the absence of evidence that she
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was aware of all the facts which made up negligence on their
behalf, she should not be held contributorily negligent as a matter
of law. Since the Industrial Commission’s findings of fact do not
compel the conclusion that plaintiff failed to exercise due care for
her own safety, the coneclusion that there was no contributory
negligence on her part is without error.

Affirmed.

Chief Judge BROCK and Judge MARTIN concur.

STATE OF NORTH CAROLINA v. B. B. PASSMORE

No. 7885C127

(Filed 20 June 1978)

1. Criminal Law §§ 80, 81 — photostatic copy of business record

A photostatic copy of a computerized bank report was admissible pur-
suant to G.S. 8-45.1, if the original report was admissible, where a bank officer
identified the exhibit as a photostatic copy of an unpostable report and
testified that he made a copy after getting someone to produce the original
through using the computer.

2. Criminal Law § 80.1 — computerized business records

In a prosecution for the intentional issuance of two worthless checks, a
proper foundation was laid for the admission of a computerized bank report
showing that two checks drawn on defendant’s account were returned for in-
sufficient funds and a computerized monthly statement of defendant’s account
where a bank officer identified the report as an unpostable report, testified
that he was familiar with unpostable reports and that such reports are
generated daily, and interpreted the report for the court, and where the of-
ficer identified the statement of defendant’s account and related its contents.

3. Attorneys at Law § 4— testimony by attorney

An attorney was not barred by the Disciplinary Rules of the Code of Pro-
fessional Conduct from testifying in a prosecution for the issuance of two
worthless checks where the attorney represented the prosecuting witness in
attempting to procure payment by defendant of the debts for which the checks
were given, and the trial court stated that the attorney was conferring with
the district attorney during the trial but the attorney had no official respon-
sibility in the conduct of defendant’s criminal trial. Disciplinary Rules 5-101,
5-102.
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4. Criminal Law § 34.6— issuance of another worthless check—competency to
show knowledge

In a prosecution for the issuance of two worthless checks in October 1976,

testimony by the prosecuting witness that in September 1976 defendant issued

a check to his business which was returned for insufficient funds was admissi-

ble to show the status of defendant’s account and defendant’s knowledge

thereof immediately before he wrote the checks at issue in the present case.

APPEAL by defendant from Hobgood, Judge. Judgment
entered 13 September 1977 in Superior Court, WAYNE County.
Heard in the Court of Appeals 31 May 1978.

Defendant was charged with the issuance of two checks with
knowledge that he did not have sufficient funds in his account to
pay said checks upon presentation. The defendant pled not guilty
to each charge whereupon the State offered evidence tending to
show the following:

The defendant is a used car dealer doing business as P & S
Auto Sales in Carolina Beach, North Carolina. On 7 October 1976
the defendant purchased two automobiles from Eastern Auto
Auction in Goldsboro, North Carolina. In payment for the
automobiles the defendant issued two checks payable in the
amounts of $1,095 and $2,280 and drawn on account number
0401713701 of the Bank of North Carolina, N.A., at Carolina
Beach. The defendant signed each check as agent for P & S Auto
Sales. On the same day the checks were deposited by Russell Ver-
non Lynch, the operator of Eastern Auto Auction, in the company
account at Wachovia Bank & Trust Company. Ten to twelve days
later, the checks were returned for insufficient funds. Lynch im-
mediately notified the defendant that the checks had been re-
turned and sent his attorney, Roland C. Braswell, to collect the
debts. When Braswell confronted the defendant with the worth-
less checks, the defendant explained that he wrote the checks
knowing that he had insufficient funds in his account from which
to pay them, but intending to deposit funds to cover the checks
before presentation.

As of 1 October 1976 the account of P & S Auto Sales
reflected a balance of $136.11. On 6 October 1976 the balance had
decreased to $71.11. A statement recording all transactions re-
garding the account in September of 1976 was mailed to the de-
fendant in the latter part of that month.
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The defendant offered evidence tending to show that on 7 Oe-
tober 1976 when he issued the two checks herein concerned he
thought he had $4,700 to $4,900 on deposit in the acecount of P & S
Auto Sales.

The jury found the defendant guilty of both charges of issu-
ing worthless checks. From judgments imposing 6 months im-
prisonment for each conviction, suspended upon payment to
Eastern Auto Auction of the amounts of $2,280 and $1,095, the
defendant appealed.

Attorney General Edmisten, by Assistant Attorney General
Mary 1. Murrill and Assistant Attorney General William B. Ray,
for the State.

Hulse & Hulse, by Herbert B. Hulse, for the defendant ap-
pellant.

HEDRICK, Judge.

The defendant first assigns as error the admission of State
Exhibits 4 and 5. State Exhibit 4 was a photstatic copy of a com-
puterized report from the operations center of the Bank of North
Carolina. The report disclosed two checks drawn on account
number 0401713701 for $1,095 and $2,280 which were returned for
insufficient funds. State Exhibit 5 was a monthly statement of the
account of P & S Auto Sales for the month 30 September through
29 October 1976 which reflected a balance on 6 October 1976, the
day before the defendant issued the checks, of $71.11. The defend-
ant contends that the State failed to establish a proper foundation
prior to the introduction of these exhibits.

[1] According to G.S. 845.1 a photostatic copy of a business
record, “when satisfactorily identified, is as admissible in
evidence as the original itself in any judicial . .. proceeding.” See
State v. Shumaker, 251 N.C. 678, 111 S.E. 2d 878 (1960). State Ex-
hibit 4 was identified by Walter W. Vatcher, an Assistant Opera-
tions Officer with the Bank of North Carolina, as a photostatic
copy of an unpostable report. Vatcher testified that he “made a
copy at the center after getting someone to produce the original
through using the computer.” We think this testimony brought
the copy within the terms of G.S. 8-45.1. Consequently, if the
original computerized report would be admissible in evidence,
then State Exhibit 4 was properly admitted.
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[2] In State v. Springer, 283 N.C. 627, 197 S.E. 2d 530 (1973}, our
Supreme Court confronted the question of whether computer
printout sheets of business records stored in electronic computers
are admissible under an exception to the hearsay rule. Justice
Huskins, speaking for the Court, wrote the following:

We therefore hold that printout cards or sheets of business
records stored on electronic computing equipment are ad-
missible in evidence, if otherwise relevant and material, if: (1)
the computerized entries were made in the regular course of
business, (2) at or near the time of the transaction involved,
and (3) a proper foundation for such evidence is laid by
testimony of a witness who is familiar with the computerized
records and the methods under which they were made so as
to satisfy the court that the methods, the sources of informa-
tion, and the time of preparation render such evidence
trustworthy.

283 N.C. at 636, 197 S.E. 2d at 536. See also State v. Stapleton, 29
N.C. App. 363, 224 S.E. 2d 204, appeal dismissed, 290 N.C. 554,
226 S.E. 2d 513 (1976); 1 Stansbury’s N.C. Evidence, § 155 (Brandis
Rev. Supp. 1976).

Prior to the admission of State Exhibit 4 into evidence,
Walter W. Vatcher testified that he was the Assistant Operations
Officer with the Bank of North Carolina; that he had worked for
the bank for 13 years; that he was familiar with unpostable
reports; and that such reports are generated daily. Vatcher then
interpreted Exhibit 4 for the court. Vatcher also identified State
Exhibit 5 as a monthly statement of the account of P & S Auto
Sales and related its contents. In our opinion Vatcher’s testimony
provided an adequate foundation under the standards set forth in
Springer for the admission of each exhibit.

[3] The defendant next assigns as error the trial court’s denial of
his several motions regarding a State witness, Roland C.
Braswell. The defendant contends that since Braswell represented
the prosecuting witness, Russell Lynch, in his dealing with the
defendant and assisted the district attorney in the presentation of
the State’s case, he was barred from testifying by the
Disciplinary Rules of the Code of Professional Conduct.
Disciplinary Rule 5-101, which the defendant contends was
violated by Braswell’s appearance as a witness in this case, ad-
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monishes an attorney against accepting employment when he
knows that it will be necessary for him to testify on behalf of his
client. Disciplinary Rule 5-102 prescribes that an attorney who
after accepting employment is confronted with the necessity of
appearing as a witness for his client should withdraw from his
representation. Braswell’s only connection with the present case
was his representation of Lynch in attempting to procure pay-
ment of the defendant’s obligations to Eastern Auto Auction.
While the trial judge stated that Braswell was “conferring with
the District Attorney” at one point during the trial, Braswell had
no official responsibility in the conduct of the trial of the defend-
ant on criminal charges. Thus, the terms of the Disciplinary Rules
are clearly inapplicable and Town of Mebane v. Insurance Co., 28
N.C. App. 27, 220 S.E. 2d 623 (1975), cited by the defendant, is
distinguishable.

[4] Finally, the defendant contends that the trial court erred in
admitting evidence of another offense committed by the defend-
ant. The exceptions upon which this assignment is based refer to
the testimony of Russell Lynch that in September of 1976 the
defendant issued a check to him for $2,020.00 which was returned
for insufficient funds. The law applicable to this assignment of
error is stated in 1 Stansbury’s N.C. Evidence, § 91 at 289-90
(Brandis Rev. 1973):

Evidence of other offenses is inadmissible on the issue of
guilt if its only relevancy is to show the character of the ac-
cused or his disposition to commit an offense of the nature of
the one charged; but if it tends to prove any other relevant
fact it will not be excluded merely because it also shows him
to have been guilty of an independent crime.

In the present case the defendant had testified that in
September he had on deposit in his account “in the neighborhood
of $19,000.00 or $20,000.00” and that he was unable to recall
whether he wrote a check on 11 September 1976 to Eastern Auto
Auction which was subsequently returned for insufficient funds.
In our opinion, the evidence challenged by this assignment was
not for the sole purpose of impeaching defendant’s character but
was admissible to show the status of defendant’s account and
defendant’s knowledge thereof immediately before he wrote the
checks at issue in this case. State v. Cruse, 253 N.C. 456, 117 S.E.
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2d 49 (1960). The defendant has failed to show any prejudicial
error in the trial court’s rulings with respect to this assignment.

We hold that the defendant received a fair trial free from
prejudicial error.

No error.

Judges PARKER and MITCHELL concur.

JOAN B. CARROLL v. McNEILL INDUSTRIES, INC.

No. 7727DC728
(Filed 20 June 1978)

1. Accounts § 2— account stated —defense of mistake
In an action by plaintiff to recover liquidating dividends where defendant
claimed by way of set-off that plaintiff owed defendant $3000 on an open ac-
count loan, the trial court properly denied defendant’s motions for summary
judgment and directed verdict where defendant claimed that plaintiff’s
signature on an audit statement and the entry of $3000 in plaintiff’s books as
an account payable established as a matter of law the existence of an account
stated between the parties, but plaintiff alleged that her signature on the
audit slip was intended only to acknowledge her receipt of the $3000 from

defendant and thus raised the defense of mistake.

2. Accounts § 2— account stated —admissibility of parol evidence

Where defendant claimed that plaintiff’s signature on an audit statement
and the entry of $3000 in plaintiff's books as an account payable established as
a matter of law the existence of an account stated between the parties, but
plaintiff contended that she signed the audit slip under the mistaken belief
that it merely acknowledged her receipt of the $3000 from defendant, such
testimony was sufficient evidence of mistake of fact to prevent the formation
of the agreement requisite to the creation of an account stated, and parol
evidence was therefore admissible and competent to attack the validity of the
account stated.

APPEAL by defendant from Phillips (J. Ralph), Judge. Judg-
ment entered 26 May 1977 in District Court, GASTON County.
Heard in the Court of Appeals 31 May 1978.

Plaintiff instituted this action against defendant corporation
to collect liquidating dividends on the 400 shares of stock she
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owned in defendant. At the time of the filing of this action, her
share of the liquidating dividends was $500.00. At the time of
trial, this amount was $1,760.00.

Defendant answered, admitting plaintiff’s entitlement to lig-
uidating dividends, but claiming by way of set-off that plaintiff
owed defendant $3,000.00 on an open account loan.

In reply, plaintiff denied that she owed defendant any
amount of money.

Prior to trial, both parties duly filed motions for summary
judgment. At the hearing on said motions, the parties stipulated,
inter alia, that plaintiff owned and operated, as a sole proprietor,
Joan’s Kitchen; that Joan’s Kitchen received from defendant
$3,000.00 of which none has been repaid; that the books and
records of Joan’s Kitchen listed the $3,000.00 as payable to de-
fendant; and that plaintiff signed an audit slip, mailed to her by
defendant’s accountants, which reads, in pertinent part, as
follows:

“According to our records, the balance receivable from
you as of 12/29/74 was $3,000.00. If this agrees with your
records, please sign this confirmation form in the space pro-
vided below; if it does not agree with your records, do not
sign below but explain and sign on the reverse side.”

In an earlier document filed by plaintiff in response to
defendant’s request for admissions, plaintiff stated that her sign-
ing of the audit slip was not the admission of a loan or any
amount owed, but only that the records of McNeill Industries, Inc.
show that $3,000.00 was outstanding. Both motions for summary
judgment were denied.

At trial, plaintiff’s evidence tended to show that she left her
job with defendant to open Joan’s Kitchen. During a three month
period in 1974, Joan’s Kitchen received $3,000.00 from defendant.
Nothing was said about this money being a loan that must be
repaid, and no note was signed. Defendant’s bookkeeper, Ruth
White, kept the books for Joan’s Kitchen in her spare time. Plain-
tiff testified that she received the statement from the auditing
firm, and after being told by defendant’s vice-president that it
merely stated that defendant had given plaintiff $3,000.00, plain-
tiff signed and returned the statement. Plaintiff further testified
that, at the time she signed the audit slip, she did not feel that it
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was an agreement that she owed defendant the money. She
thought it was merely to show where the money had gone.

At the close of plaintiff’'s evidence, defendant moved for a
directed verdict on the ground that the evidence established as a
matter of law that there was an account stated between plaintiff
and defendant as to the $3,000.00 by reason of the auditor’s state-
ment signed by plaintiff. The trial court denied the motion.

Defendant’s evidence tended to show that defendant intended
the $3,000.00 given to plaintiff to be a loan and that in the
telephone conversation with defendant’s vice-president, plaintiff
had acknowledged that she owed the money to defendant.

The jury returned a verdict finding that there was no ac-
count stated between plaintiff and defendant, and that plaintiff
did not owe defendant any money. The court denied defendant’s
motion for judgment n.o.v. and entered judgment awarding plain-
tiff $1,760.00 in liquidating dividends. Defendant appealed.

Harris and Bumgardner, by Don H. Bumgardner, for the
plaintiff.

James, McElroy & Diehl, by James H. Abrams, Jr., for the
defendant.

MARTIN, Judge.

[1]1 Defendant contends that the trial court erred in denying its
motions for summary judgment and directed verdict for the
reason that the signed audit statement and the entry of the
$3,000.00 in plaintiff’s books as an account payable established, as
a matter of law, the existence of an account stated between plain-
tiff and defendant. We cannot agree.

On the subject of accounts stated, our courts have declared:

“To constitute a stated account there must be a balance
struck and agreed upon as correct after examination and ad-
justment of the account. However, express examination or
assent need not be shown—it may be implied from the cir-
cumstances. (citation omitted.)

“An account becomes stated and binding on both parties
if after examination the parties sought to be charged un-
qualifiedly approves of it and expresses his intention to pay
it. (citation omitted.) The same result obtains where one of
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the parties calculates the balance due and submits his state-
ment of account to the other who expressly admits its cor-
rectness or acknowledges its receipt and promises to pay the
balance shown to be due. . ..” Little v. Shores, 220 N.C. 429,
17 S.E. 2d 503 (1941).

“‘An account stated may be defined, broadly, as an
agreement between the parties to an account based upon
prior transactions between them, with respect to the correct-
ness of the separate items composing the account, and the
balance, if any, in favor of one or the other. ... An account
stated operates as a bar to any subsequent accounting except
upon a specific allegation of facts constituting fraud or
mistake.” Teer Co. v. Dickerson, Inc., 257 N.C. 522, 126 S.E.
2d 500 (1962).

Guided by these principles, we are of the opinion that the
auditors’ statement on its face was sufficient to create an account
stated. However, at the time of the hearing on the summary judg-
ment, the court also had before it plaintiff’s response to defend-
ant’s request for admissions wherein plaintiff denied that her
signature on the audit slip was intended to indicate her admission
that she owed defendant the money. The purport of plaintiff’s
response was that plaintiff intended only to acknowledge her
receipt of the $3,000.00 from defendant. This clearly raised the
defense of mistake—a question of fact justifying the denial of
defendant’s motion for summary judgment.

[2] The propriety of the court’s denial at trial of defendant’s mo-
tion for a directed verdict is interwoven with defendant’s further
contention that plaintiff’s testimony at trial relative to her con-
versation with defendant’s vice-president should have been ex-
cluded. Defendant argues that this testimony tended to contradict
the agreement established by the audit slip—the account
stated —and thus, its admission violated the parol evidence rule.
Without this testimony, it is defendant’s contention that a
directed verdict was proper.

The general rule is that in the absence of fraud or mistake or
allegations thereof, parol testimony of prior or contemporaneous
negotiations or conversations inconsistent with the writing are in-
competent. See Neal v. Marrone, 239 N.C. 73, 79 S.E. 2d 239
(1953).
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However, as this statement intimates, parol evidence tending
to show fraud or mistake is admissible to vary the writing so far
as necessary to make it accord with the true intention and agree-
ment of the parties. See Archer v. McClure, 166 N.C. 140, 81 S.E.
1081 (1914).

In the instant case, plaintiff’'s testimony indicated that she
signed the audit slip under the mistaken belief that it merely
acknowledged her receipt of the $3,000.00 from defendant. She
did not intend thereby to admit that she owed the money or to
agree to pay such amount to defendant. This was sufficient
evidence of mistake of fact to prevent the formation of the agree-
ment requisite to the creation of an account stated. Therefore, the
challenged testimony was competent to attack the validity of the
account stated, see Morganton v. Millner, 181 N.C. 364, 107 S.E.
209 (1921), and was sufficient to raise a question of mistake re-
quiring jury determination. The denial of defendant’s motion for
directed verdict was proper.

The trial court’s entry of judgment for plaintiff on the ver-
dict returned is

Affirmed.

Judges MORRIS and VAUGHN concur.

BOARD OF TRANSPORTATION v. CARLTON KENTWOOD TURNER AND WIFE,
NANCY FLOW TURNER; MARY FRANCES McPHERSON MORRISETTE
AND HUSBAND, LUCIEN F. MORRISETTE; J. M. DUFF, TRUSTEE; AND FIRST
UNION NATIONAL BANK

No. 771SC591
(Filed 20 June 1978)

1. Deeds § 12— reservation in deed —no fee simple estate —leasehold

A deed which conveyed a tract of land and reserved to the grantors “the
ownership of and right to bargain with and to sell to the North Carolina State
Highway Commission a right-of-way parallel to the existing right-of-way of
Ehringhaus Street up to and including twenty (20} feet, but no more, for a
period of ten (10) years from the date of this deed” did not give the grantors a
fee simple estate in the twenty foot right-of-way but gave them only a
leasehold for a term of ten years.
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2. Deeds § 14— reservation —proceeds from condemnation of right-of-way

A provision in a deed which reserved in the grantors the right to “any
monies or benefits received from the North Carolina State Highway Commis-
sion for the sale of” a twenty foot right-of-way in the property conveyed did
not constitute a void restraint on alienation and gave the grantors the right to
all the proceeds resulting from a condemnation of the right-of-way by the
State Board of Transportation.

APPEAL by defendants Morrisette from Tillery, Judge. Judg-
ment entered 16 May 1977 in Superior Court, PASQUOTANK Coun-
ty. Heard in the Court of Appeals 7 April 1978,

This proceeding is a motion in the cause filed by defendants
Morrisette and arising out of an action instituted by plaintiff
seeking to determine just compensation for the taking of a fee
simple title in certain property. The action was commenced in
December 1975 and named all the defendants as persons with an
interest in the condemned property by virtue of a deed from
defendants Morrisette to defendants Turner. This deed was ex-
ecuted 22 October 1970 by the Morrisettes and conveyed to the
Turners a fee simple interest in a tract of land including the con-
demned property, a twenty foot right-of-way, with the following
exception:

“Excepting however, this property is conveyed on the
condition that the Grantors reserve the ownership of and the
right to bargain with and to sell to the North Carolina State
Highway Commission a right-of-way parallel to the existing
right-of-way of Ehringhaus Street up to and including twenty
(20) feet, but no more, for a period of ten (10) years from the
date of this deed, and any monies or benefits received from
the North Carolina State Highway Commission for the sale of
this right-of-way is reserved to and to be the sole property or
income of the Grantors.”

A consent judgment was rendered on 29 March 1976 pur-
suant to which $3500.00 was delivered to the Clerk of Superior
Court for disbursement to the named defendants. Upon the
Clerk’s attempted distribution, each group of defendants refused
to accept partial disbursement. Thereafter, the Morrisettes filed a
motion in the cause alleging that they were entitled to the entire
$3500.00 by reason of the reservation in the deed to the Turners.
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Following a hearing on the motion, the trial court ruled that
the Morrisettes were not entitled to all the proceeds, but only to
such amount as shall be adjudged to have been deposited as pay-
ment for the taking of the subject property. The remaining funds
shall go to the Turners as compensation for damage to im-
provements and loss of business. Defendants Morrisette appealed.

Twiford, Trimpt and Thompson, by John G. Trimpi, for the
appellants.

0. C. Abbott for the appellee.

MARTIN, Judge.

Defendants Morrisette assert basically two grounds in sup-
port of their contention that they are entitled to all the proceeds:
first, they contend that they retained, by an express exception in
the October 1970 deed to the Turners, a fee simple interest in the
right-of-way for ten (10) years; and second, they contend that by
express language in the same exception, they reserved the right
to all proceeds resulting from a condemnation of the right-of-way.
While we do not agree with the first position taken by defendants
Morrisette, we find merit in their second contention.

The determination of the questions raised by the Morrisettes’
appeal rests solely upon the language contained in the exception
clause of the 1970 deed, and this Court’s interpretation thereof.

[1] At the outset, we turn to the language of the exception
clause pertinent to the Morrisettes’ contention that they retained
a fee simple interest in the twenty (20) foot “right-of-way.” The
October 1970 deed which conveyed to the Turners a fee simple in
a tract of land, including the twenty (20} foot strip now at issue,
also stated “that the Grantors [Morrisettes] reserve the owner-
ship of and right to bargain with and to sell to the North Carolina
State Highway Commission a right-of-way parallel to the existing
right-of-way of Ehringhaus Street up to and including twenty (20)
feet, but no more, for a period of ten (10) years from the date of
this deed. . . .” In view of the above emphasized portions of the
exception, the Morrisettes’ purpose clearly seems to have been to
reserve a fee simple interest and, in point of legal description, the
language utilized was sufficiently definite to do so. See Hughes v.
Highway Commission, 2 N.C. App. 1, 162 S.E. 2d 661 (1968).
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However, the interest reserved was limited in duration to ten (10)
years. This element alone prevents the interest reserved by the
subject exception from rising to the dignity of a fee simple estate.
A fee simple is a “freehold estate,” and it is familiar learning that
a freehold estate is “an interest in real property, the duration of
which is not fixed by a specified or certain period of time, but
must, or at least may, last during the lifetime of some person.” 4
Thompson on Real Property, § 1850 (1961). Indeed, the true test
of a freehold is its indeterminate tenure. /d. Thus, the effect of
the subject exception, with regards to the respective interests of
the parties defendant, was at most to reserve to the Morrisettes
the use and enjoyment of the twenty (20) foot right-of-way for a
term of ten (10) years. Such an interest can never rise above the
dignity of a leasehold estate. Accordingly, the fee passed to the
Turners by the 1970 deed. However, for the reasons indicated
below, this determination does not entitle the Turners to the pro-
ceeds arising from the condemnation.

[2] In the remainder of the exception clause, the Morrisettes
reserved the right to claim “any monies or benefits received from
the North Carolina State Highway Commission for the sale of this
right-of-way. . ..” Defendants Morrisette contend that this portion
of the exception created a valid and enforceable reservation of
the right to all proceeds resulting from the condemnation of the
subject right-of-way. We must agree.

The most common attack on provisions similar to the above
quoted reservation is that they constitute restraints on alienation
and as such are void on the ground that they are repugnant to
the estate granted. See Annot., 123 A.L.R. 1474. However, in the
only authority which this Court can find on point, a distinction
was drawn where the reservation pertained, as in the instant
case, to the right to claim proceeds which resulted from condem-
nation, a compulsory taking of the fee, as opposed to a voluntary
sale or conveyance. Re Application of Mazzone, 281 N.Y. 139, 22
N.E. 2d 315 (1939). That case held that unlike the reservation of
proceeds from a voluntary sale, the reservation by a grantor of
the right to claim proceeds resulting from a condemnation was
not intended and did not have the effect of restricting the full and
free conveyance of the property. An important factor in that
court’s decision, and one we believe equally important in the in-
stant case, was that the possibility of future condemnation was
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obvious to the bargaining parties and almost certainly taken into
consideration by them and thus, must have made a material dif-
ference in the computation of the purchase price. Here, there was
no reservation of any right in the property repugnant to the
granting of a fee, only the reservation of a right to the proceeds
of a forced sale if such should occur within the ten (10) year
period. Based on the foregoing, we perceive of no reason why the
Morrisettes should be deprived of the right which they expressly
reserved to all the proceeds from the condemnation.

Reversed and remanded.

Judges MORRIS and ARNOLD concur.

STATE OF NORTH CAROLINA v. BENNY STALEY

No. 77238C1056
(Filed 20 June 1978)

1. Criminal Law § 112.2— reasonable doubt—instructions proper
The trial court’s definition of reasonable doubt as “a substantial doubt,”
“not a vain, imaginary, or fanciful or mere possible doubt,” and not “a doubt
born of a merciful inclination” was substantially in accord with definitions ap-
proved by the Supreme Court and did not constitute error.

2. Criminal Law § 118 — contentions of the parties —jury instructions proper
In instructing on the contentions of the parties, the trial court did not err
in stating that “it is your duty to consider all legitimate contentions made by
them and any other contentions that arise in your own respective minds,”
since the court was not required to set forth in its charge all the contentions of
the parties.

3. Criminal Law § 119— failure to give requested instruction—defendant not
prejudiced
Failure of the trial court to give defendant’s requested instruction with
regard to alibi evidence was not prejudicial to defendant, since the charge
given afforded defendant the same benefits as would have resulted from the
requested charge; moreover, defendant failed to show that, had the requested
instruction been given, a different result would have likely ensued.

APPEAL by defendant from Kivett, Judge. Judgments
entered 11 August 1977 in Superior Court, WILKES County. Heard
in the Court of Appeals 25 April 1978,
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The defendant was indicted by separate bills for felonious
larceny, safecracking and felonious breaking and entering. Upon
his pleas of not guilty, the jury returned verdicts of guilty as
charged in the bill of indictment in each case. The trial court
entered judgments sentencing the defendant to imprisonment for
a term of twelve years for safecracking, a term of ten years for
felonious breaking and entering to run concurrently with the
sentence for safecracking and a term of two years for felonious
larceny to commence at the expiration of the sentence for break-
ing and entering but to run concurrent with the sentence for
safecracking. From these judgments, the defendant appealed.

The State offered evidence tending to show that late on the
evening of 26 July 1974 or very early the following morning, the
defendant, Benny Staley, and others broke into a restaurant in
North Wilkesboro, North Carolina. They removed a safe contain-
ing in excess of $5,000 in United States currency from the
restaurant, placed it in the defendant’s automobile and removed it
to a more remote area outside North Wilkesboro. The State’s
evidence, presented through the testimony of other alleged par-
ticipants in the crimes, tended to indicate the alleged criminal
acts by the defendant and the others took place during a period
beginning prior to 1:00 a.m. on 27 July 1974 and ending sometime
after 2:00 a.m. on that date. Two of the State’s witnesses,
however, indicated they had seen the defendant in his automobile
with another man at a car wash in North Wilkesboro at some
time between 1:00 a.m. and 2:00 a.m. on the morning of 27 July
1974.

The defendant offered evidence tending to show that his
automobile was locked in a fenced garage yard at all times in
question. He also offered evidence of his good character.

Attorney General Edmisten, by Assistant Attorney General
James Wallace, Jr., for the State.

Franklin Smith and McElwee, Hall & McElwee, by John E.
Hall, for defendant appellant.
MITCHELL, Judge.

[1] The defendant first assigns as error that portion of the trial
court’s charge to the jury defining and explaining the term
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“reasonable doubt.” In defining and explaining the term
“reasonable doubt,” the trial court stated:

When I speak of a reasonable doubt, I mean a substantial
doubt as opposed to some flimsy doubt, a doubt based on
reason and common sense arising out of some or all of the
evidence that has been presented or lack of evidence as the
case may be. It is not a vain, imaginary, or fanciful or mere
possible doubt, because everything relating to human affairs
is open to some possible or imaginary doubt, nor is it a doubt
suggested by the ingenuity of counsel, or by your ingenuity
not legitimately warranted by the evidence, nor is it a doubt
born of a merciful inclination or disposition to permit the
defendant to escape the penalty of the law or one prompted
by sympathy for him or anyone connected with him. If, after
weighing and considering all of the evidence, you are fully
satisfied and entirely convinced of the defendant’s guilt, then
you would be satisfied beyond a reasonable doubt. On the
other hand, if you do have any doubt based on reason and
common sense, arising from the evidence in the case, or lack
of evidence as to any facts necessary to constitute guilt and
cannot say that you have an abiding faith to a moral certain-

ty in the defendant’s guilt, then you would indeed have a

reasonable doubt, and it would be your duty to give the

defendant the benefit of that doubt and to find him not guil-
ty.

Unless specifically requested, a trial court is not required to
define the term “reasonable doubt.” However, when the trial
court undertakes to define the term, the definition should be
substantially in accord with the definitions approved by the
Supreme Court of North Carolina. State v. Maybery, 283 N.C. 254,
195 S.E. 2d 304 (1973). We find the trial court’s definition of
reasonable doubt was substantially in accord with definitions ap-
proved by the Supreme Court and did not constitute error. State
v. Ward, 286 N.C. 304, 210 S.E. 2d 407 (1974), modified as to death
penalty, 428 U.S. 903, 49 L.Ed. 2d 1207, 96 S.Ct. 3206 (1976) (doubt
born of merciful inclination and doubt created by ingenuity of
jurors); State v. Hammonds, 241 N.C. 226, 85 S.E. 2d 133 (1954)
(vain, imaginary, or fanciful doubt); State v. Steele, 190 N.C. 506,
130 S.E. 308 (1925) (doubt suggested by ingenuity of counsel or
jurors or born of merciful inclination or disposition to permit
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defendant to escape penalty). This assignment of error is over-
ruled.

[2] The defendant next assigns as error the trial court’s state-
ment with regard to the contentions of the parties that “it is your
duty to consider all legitimate contentions made by them and any
other contentions that arise in your own respective minds.” The
defendant contends this portion of the charge required the jury to
go outside the evidence and engage in a voyage of speculation and
conjecture with reference to the evidence and contentions of the
parties. We do not agree.

The trial court is not required to set forth in its charge all of
the contentions of the parties. Its only duty in this regard is to
state the contentions as fairly for one side as for the other. State
v. Litteral, 227 N.C. 527, 43 S.E. 2d 84, cert. denied sub nom., Bell
v. North Carolina, 332 U.S. 764, 92 L.Ed. 349, 68 S.Ct. 69 (1947).
Contentions arise upon the evidence and the reasonable in-
ferences to be drawn therefrom. State v. Powell, 254 N.C. 231,
118 S.E. 2d 617 (1961). We think it would work an intolerable
burden upon trial courts to require that they attempt to state in
their charges all legitimate inferences which could be drawn from
evidence presented and contentions which could arise therefrom.
To attempt to impose any such burden upon our trial courts
would constantly place them in unnecessary danger of committing
error by invading the province of the jury and expressing an
opinion upon the evidence. No such holding is necessary, and this
assignment of error is overruled.

[3] Finally, the defendant assigns as error the failure of the trial
court to instruet the jury as to the legal principles applicable in
its consideration of evidence introduced tending to be in the
nature of alibi evidence. Where, as here, a defendant in apt time
specifically requests an instruction on alibi evidence which has
been introduced, he is entitled to such instruction. State v. Hunt,
283 N.C. 617, 197 S.E. 2d 513, 72 A.L.R. 3d 537 (1973). A reading
of the entire charge of the trial court to the jury in the case sub
judice, clearly indicates, however, that the failure to charge with
regard to alibi evidence was not prejudicial to the defendant. The
trial court on more than one occasion made it quite clear that the
burden was on the State to prove all essential elements of the
crime charged and that the defendant did not have to prove
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anything in order to be found not guilty. Although the requested
alibi charge was not given, the charge afforded the defendant the
same benefits as would have resulted from the requested charge.
State v. Shore, 285 N.C. 328, 204 S.E. 2d 682 (1974). In order to be
awarded a new trial on appeal, the defendant must show positive
and tangible error which was prejudicial to him and not merely
theoretical. This defendant has failed to make any such showing.

It is additionally required that a defendant show that, absent
the error of which he complains, a different result would have
likely ensued. State v. Shore, 285 N.C. 328, 204 S.E. 2d 682 (1974).
Here, the overwhelming evidence, offered by the State and com-
posed in large part of eyewitness testimony against the defendant
by individuals participating in the erime, clearly indicates that
the result would not have been different had the court given the
requested charge. Such technical errors which could not have af-
fected the result will not be found prejudicial. State .
McWilliams, 277 N.C. 680, 178 S.E. 2d 476 (1971). The assignment
of error is overruled.

The defendant received a fair trial free from prejudicial
error, and we find

No error.

Chief Judge BROCK and Judge HEDRICK concur.

STATE OF NORTH CAROLINA v. WILLIE D. CLONINGER

No. 77255C1060

(Filed 20 June 1978)

1. Narcotics § 4.7— lesser offenses —failure to instruct —error
In a prosecution for possession with intent to sell marijuana and hashish,
the trial court erred in failing to charge on the lesser offense of felony posses-
sion of marijuana in excess of one ounce, and the court also erred in instruct-
ing on possession of hashish with intent to sell, since the quantity involved
was small, less than one gram, and there was no other evidence from which
this intent could be inferred.
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2. Searches and Seizures § 30— premises to be searched —adequacy of description

Deseription in a search warrant of the premises to be searched as the
mobile home and premises owned and occupied by Willie Cloninger located at
the end of a dirt road approximately 100 yards behind Linda’s truck stop,
together with the executing officer’s testimony that he knew the trailer and
had seen defendant about the premises on several occasions, adequately
described the premises to be searched.

APPEAL by defendant from Ferrell Judge. Judgments
entered 11 August 1977 in Superior Court, CALDWELL County.
Heard in the Court of Appeals 26 April 1978.

Defendant pled not guilty to charges of on 22 February 1977
(1) possession with intent to sell and deliver more than 0.10 ounce
of hashish and (2) possession with intent to sell four pounds of
marijuana, both charges in violation of G.S. 90-95(a)(1).

The State’s evidence tended to show that Deputy Sheriff Col-
vard knew defendant, that defendant lived in a mobile home, and
that he had seen defendant about the premises on several occa-
sions. Colvard obtained a search warrant, went to defendant’s
home and searched it, finding a quantity of rolling paper and
other marijuana smoking paraphernalia in a closet.

Deputy Colvard then searched the area and found eighteen
blocks of marijuana, each weighing 2%: pounds in some tires
located about 150 feet from the trailer. Defendant was seen work-
ing on junk cars several times near within 10 to 15 feet of where
the marijuana was found. A remote television viewer camera at-
tached to defendant’s trailer pointed to the tires in which the
marijuana was found. Nearby under an oil pan Colvard found a
bottle containing a brown resin (hashish), less than one gram.

Defendant testified that he did not own and had no
knowledge of the marijuana and the hashish, and that he pur-
chased the cigarette paper and other smoking materials for resale
by his father.

Defendant was found guilty as charged and appeals from
judgments imposing imprisonment.

Attorney General Edmisten by Assistant Attorney General
George J. Oliver for the State.

Muichael P. Baumberger for defendant appellant.
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CLARK, Judge.

[1] One issue raised by this appeal is whether the trial court
erred in failing to charge on lesser included offenses of (1) posses-
sion of marijuana with intent to sell and (2) possession of hashish
with intent to sell, both Schedule VI controlled substances, in
violation of G.S. 90-95(a)(1), as charged in the bills of indictment.

The marijuana indictment charged possession with intent to
sell of four pounds of marijuana. Possession of more than one
ounce of marijuana is a felony under G.S. 90-95(d)4), and
punishable by imprisonment of not more than five years.

The hashish indictment charged possession with intent to sell
in excess of 0.10 ounce of hashish. Possession of more than 0.10
ounce of hashish is a felony under G.S. 90-95(d)4), and punishable
by imprisonment of not more than five years.

All of the evidence tends to show that if defendant possessed
these controlled substances, he possessed 5z or 6 pounds of mari-
juana, and less than one gram (also less than one ounce) of
hashish. Thus the evidence would have supported a verdict of
possession of more than one ounce of marijuana, a felony under
G.S. 90-95(d)4), but would not have supported a verdict of felony
possession of hashish in excess of 0.10 ounce. Absent the intent to
sell, the defendant under this evidence could be guilty only of
possession of hashish in violation of G.S. 90-95(a)@3), which is a
misdemeanor under G.S. 90-95(d)4).

The quantity of marijuana, 5%z or 6 pounds, found in the case
sub judice was evidence of intent to sell. This court has held that
the quantity of the drug seized is an indicator of intent to sell.
State v. Mitchell, 27 N.C. App. 313, 219 S.E. 2d 295 (1975); State v.
Carriker, 24 N.C. App. 91, 210 S.E. 2d 98 (1975), rev'd on other
grounds, 287 N.C. 530, 215 S.E. 2d 134 (1975). However, this
evidence of quantity and the other evidence in the case did not
compel a verdict of possession with intent to sell. Defendant
testified and denied possession of any quantity of illicit drugs.
The evidence in this case is not so positive as to the element of
intent to sell marijuana that there is no conflicting evidence, as in
State v. Carriker, supra.

Possession of an illicit drug is an element of possession with
intent to sell or deliver the drug, and the former is a lesser in-
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cluded offense of the latter. State v. Aiken, 286 N.C. 202, 209 S.E.
2d 763 (1974); State v. Stanley, 24 N.C. App. 323, 210 S.E. 2d 496
(1974), rev'd on other grounds, 288 N.C. 19, 215 S.E. 2d 589 (1975).

Where there is evidence of defendant’s guilt of a lesser
degree of the crime included in the bill of indictment, defendant is
entitled to have the question submitted to the jury, even when
there is no specific prayer for the instruction; and error in failing
to do so is not cured by a verdict convicting the defendant of the
offense charged, because in such case it cannot be known whether
the jury would have convicted of a lesser degree if the different
permissible degrees arising on the evidence had been correctly
presented in the charge. State v. Riera, 276 N.C. 361, 172 S.E. 2d
535 (1970); 4 Strong’s, N.C. Index 3d, Criminal Law, § 115.

As to the marijuana charge (TTCRS1251) we conclude that
under the evidence the trial court properly charged on possession
of marijuana with intent to sell as charged, but the court erred in
failing to charge on the lesser offense of felony possession of
marijuana in excess of one ounce. The indictment alleged posses-
sion of four pounds of marijuana with intent to sell. Since all of
the evidence was positive as to the quantity found (5% or 6
pounds) the court was not required to charge on the lesser of-
fense of misdemeanor possession of marijuana (less than one
ounce).

As to the hashish charge (TTCRS1249), there was no evidence
of intent to sell because the quantity was small, less than one
gram, and there was no other evidence from which this intent
could be inferred. The trial court should not have charged on the
crime of possession of hashish with intent to sell, but only on the
crime of misdemeanor possession in violation of G.S. 90-95(d)4),
less than one gram.

[2] Defendant moved to suppress the smoking materials found in
his trailer on the ground that the search warrant did not ade-
quately describe the mobile home. There were two other trailers
nearby. The search warrant description was as follows: “[T]he
mobile home and premises owner [sic] and occupied by Willie
Clonninger. [sic] Located at the end of a dirt road, approx 100 yds
behind Lindas truck stop ....”

The search warrant must describe the premises with
reasonable certainty. The description is somewhat similar to the
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description of a mobile home in State v. Woods, 26 N.C. App. 584,
216 S.E. 2d 492 (1975), which held the description was adequate.
Further, Officer Colvard testified that he knew the trailer and
had seen defendant about the premises on several occasions. In
State v. Walsh, 19 N.C. App. 420, 199 S.E. 2d 38 (1973), it was
held that the executing officer’s prior knowledge as to the place
intended in the warrant is relevant. This assignment is without
merit.

We do not treat the other assignments of error since they
may not recur upon retrial.

In 77CRS1251 the judgment is reversed and the cause
remanded for a new trial. The State may elect to proceed against
the defendant on the charge of possession of marijuana with in-
tent to sell in violation of G.S. 90-95(a)1), or on the charge of
felony possession of marijuana in excess of one ounce in violation
of G.S. 90-95(a)(3) and G.S. 90-95(d)4).

In TTCRS1249 the judgment is reversed and the cause is
remanded for a new trial on the charge of simple possession of
hashish, a misdemeanor in violation of G.S. 90-95(a)(3).

New trial.

Judges BRITT and ERWIN concur.

UNITED BUYING GROUP, INC. v. LAWRENCE H. COLEMAN aANp MORTON
COLEMAN

No. 77268C647
(Filed 20 June 1978}

Constitutional Law § 24.7; Process § 9.1— nonresident defendants —notes guar-
anteeing contract —personal jurisdiction
G.S. 1-75.4(5) provided statutory authority for the exercise of personal
jurisdiction by the courts of this State over nonresident defendants in an ac-
tion to recover on promissory notes executed by defendants guaranteeing pay-
ment to plaintiff North Carolina corporation for the acceptance of orders from
and the delivery of merchandise to a Virginia corporation. Furthermore, the
notes guaranteeing a contract to be performed in this State furnished suffi-
cient contacts with this State so that the assumption of personal jurisdiction
over the defendants did not violate due process.
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APPEAL by plaintiff and defendant Lawrence H. Coleman
from Griffin, Judge. Judgment entered 24 May 1977 in Superior
Court, MECKLENBURG County. Heard in the Court of Appeals 4
May 1978.

By motions to dismiss for lack of jurisdiction over their per-
sons, defendants challenge plaintiff’s right to bring an action in
North Carolina to collect amounts due by the terms of certain
conditional promissory notes. The notes, each bearing the
signature of one defendant, purport to guarantee payment to
plaintiff for merchandise ordered on behalf of Coleman’s. Cole-
man'’s, a Virginia corporation, is now insolvent.

Lawrence Coleman was the primary owner and president of
Coleman’s. He also owned stock in plaintiff Buying Group, a
North Carolina corporation. Lawrence Coleman is a resident of
Virginia. Morton Coleman, his brother, is a medical doctor and
resident of New York. He was not involved directly with Cole-
man’s.

The court considered affidavits and exhibits and concluded
that the State of North Carolina could exercise “jurisdiction over
the person of Lawrence Coleman, finding that he had the
necessary contacts with the state to satisfy the requirements of
due process and that plaintiff had rendered him services in this
State as contemplated by G.S. 1-75.4(5). The court further conclud-
ed that no services were performed by plaintiff with respect to
defendant Morton Coleman so that G.S. 1-75.4(5) did not apply to
him. Moreover, the court found that the State of North Carolina
cannot exercise personal jurisdiction over Morton Coleman due to
limitations imposed by the due process clause of the Constitution
of the United States.

The cause of action against Morton Coleman was dismissed.
The court denied Lawrence Coleman’s motion for dismissal.

Richard N. Weintraub, for plaintiff appellant.

Fleming, Robinson & Bradshaw, by Michael A. Almond, for
defendant appellees.

VAUGHN, Judge.

These appeals present the question of whether the courts of
North Carolina can exercise personal jurisdiction over either of
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the defendants. The question involves a two-part inquiry. Before
the court may exercise jurisdiction over a nonresident defendant,
it must have statutory authorization and its exercise of such
jurisdiction must comport with the requirements of due process.
Dillon v. Numismatic Funding Corp., 291 N.C. 674, 231 8.E. 2d 629
(1977).

This Court analyzed a similar set of facts in First-Citizens
Bank & Trust Co. v. McDaniel and held that “[wlhere the nonresi-
dent defendant promises to pay the debt of another, which debt is
owed to North Carolina creditors, such promise is a contract to be
performed in North Carolina and is sufficient minimal contact
upon which this State may assert personal jurisdiction over the
defendant. 18 N.C. App. 644, 647, 197 S.E. 2d 556, 558 (1973). The
defendant in McDaniel was sued as the endorser of a promissory
note made as part of a loan agreement between the bank and a
corporate debtor. The defendant was a citizen and resident of
New Jersey. The court found that the bank’s loan of money to the
corporation was a service rendered in this State and that G.S.
1-75.4(5) was statutory authority for the exercise of jurisdiction
over the endorser. The note signed by Morton Coleman recites as
consideration “the acceptance of orders from and/or the delivery
of merchandise to Coleman’s, by United Buying Group.” Although
all the parties treat the note signed by Lawrence Coleman as if it
read the same, we point out that by its terms Lawrence Coleman
agrees to pay for the acceptance of orders from and the delivery
of merchandise to himself. The value of these services to defend-
ants must have been substantial in view of the fact that one note
on its face obligates Lawrence Coleman to pay up to $36,718.75
and the other obligates Morton to pay up to $25,000 if the buyer,
Coleman’s, defaults. G.S. 1-75.4(5) certainly, therefore, provides
statutory authority for the exercise of jurisdiction by this State
over both these defendants.

The defendants contend, however, that they will be denied
due process if forced to defend this suit in North Carolina since
their contacts with the state are minimal. They argue that
jurisdiction over a nonresident defendant should not be based on
a single contract unless that contract has substantial conse-
quences in the forum state. Assuming that this is an accurate
statement of law, defendants’ conscious election to buy services in
North Carolina and to facilitate the business activities of Cole-
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man’s in this State establishes a substantial relationship with this
State. The courts of North Carolina were open to enforce the
underlying contract which these notes purport to guarantee. As
we have pointed out, acceptance by plaintiff of this underlying
contract was the consideration for the notes. In these cir-
cumstances, assumption of in personam jurisdiction over both
defendants does not offend traditional notions of fair play and
substantial justice as those concepts are embodied in the due pro-
cess clause of the Fourteenth Amendment. See Chadbourn, Inc. v.
Katz, 285 N.C. 700, 208 S.E. 2d 676 (1974).

We also note that this Court is not alone in hoiding that due
to its voluntary nature and foreseeable consequences a guaranty
or an endorsement of an obligation is the type of contact with a
state which supports jurisdiction in the courts of that state where
there is statutory authority for such jurisdiction. See e.g. O'Hare
Int’l Bank v. Hampton, 437 F. 2d 1173 (Tth Cir. 1971); Standard
Life & Acc. Ins. Co. v. Western Finance, Inc., 436 F. Supp. 843
(W.D. Okla. 1977); Federal Nat. Bank & Trust Co. v. Moon, 412 F.
Supp. 644 (W.D. Okla. 1976); Einhorn v. Home State Savings
Assn., 256 So. 2d 57 (Fla. 1971); Hunter-Hayes Elevator Co. v.
Petroleum Club Inn Co., 77 N.M. 92, 419 P. 2d 465 (1966); see con-
tra D.E.B. Adjustment Co. v. Dillard, 32 Colo. App. 184, 508 P. 2d
420 (1973).

The part of the judgment denying Lawrence Coleman’s mo-
tion to dismiss is affirmed. The part of the judgment allowing
Morton Coleman’s motion to dismiss is reversed.

Affirmed in part; reversed in part.

Judges MORRIS and MARTIN concur.
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INEZ H. WATKINS v. LAMBE-YOUNG, INC. axp SHUTT HARTMAN CON-
STRUCTION CO., INC.

No. 7721DC628
(Filed 20 June 1978)

Dedication §§ 1.3, 5— public use of road —construction of water line proper

Where a statement of dedication signed by plaintiff manifested her intent
to dedicate some portion of her property for public use, the metes and bounds
description of the land transferred by plaintiff to a third person after the
dedication reflected her awareness of the right-of-way and set its dimensions
as the same as those shown on a plat of the area, and plaintiff never objected
to State maintenance of the road for use by the public, such actions were in-
consistent with any construction except her assent to public use of the road
and its full right-of-way; thus, upon acceptance by the State, the dedication
was irrevocable whether plaintiff’s offer was express or implied, and defend-
ants could properly install a water line within the right-of-way accepted by the
State. G.S. 136-18(10).

APPEAL by plaintiff from Alexander (Abner), Judge. Judg-
ment entered 11 May 1977 in District Court, FORSYTH County.
Heard in the Court of Appeals 27 April 1978.

Plaintiff seeks damages and equitable relief for injuries al-
leged to have grown out of an entry by defendants upon land
owned by her. The defendants, acting in conformity with the
policies of the Department of Transportation, installed a water
main along the side of Greenbrook Drive where plaintiff’s
residence lies.

Defendants moved for summary judgment and introduced af-
fidavits and exhibits tending to show that plaintiff joined in an of-
fer of dedication in 1962 involving a tract of land known as the
V. R. Woodford property. V. R. Woodford was her grantor, and
the remainder of his property was subdivided in 1962 by
reference to a plat registered under the name Greenbrook Forest.
In 1964, Greenbrook Drive, the only roadway adjoining plaintiff’s
land, was accepted by the State which has since maintained it. In
1965, plaintiff conveyed a portion of her land adjoining Green-
brook Drive to one Douthit but did not attempt to convey any of
the land which would be within the dedicated right-of-way. The
lot was conveyed by reference to the recorded plat of Greenbrook
Forest.
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Plaintiff submitted her own affidavit tending to show ir-
regularities in the offer of dedication pertaining to the V. R.
Woodford property. By affidavit she contended that she had
never expressly or impliedly consented to any use of her land by
the public except as a roadway.

The court concluded that there was no genuine issue of fact
to be resolved. Summary judgment was entered for defendants.

Hatfield and Allman, by C. Edwin Allman and Michael D.
West, for plaintiff appellant.

Deal, Hutchins and Minor, by William K. Davis, for defend-
ant appellees.

VAUGHN, Judge.

Defendants showed by affidavit and exhibit that they in-
stalled the water line within the 60’ right-of-way claimed by the
State of North Carolina in Greenbrook Drive as it was accepted
by the State in May, 1964. The offers of dedication thus accepted
were made by a Statement of Dedication of Streets and Roads for
Public Use executed by plaintiff in 1962. Plaintiff does not deny
signing the offers of dedication. It is undisputed that the water
line was installed within the 60’ right-of-way accepted by the
State in 1964. Now, however, more than a decade after the dedica-
tion, plaintiff attempts to point out a variety of defects in the
instrument which, she contends, serve to prevent it from function-
ing as a complete and valid dedication. We need not discuss plain-
tiff’s arguments with reference to the alleged defects, although
we do not concede that there is merit to them. A dedication of
land to a public use may be made by express terms or it may be
implied from the conduct of the landowner. Tise v. Whitaker-
Harvey Co., 146 N.C. 374, 59 S.E. 1012 (1907). Where the owner
delivers land to a public use in such manner that his acts would
fairly and reasonably lead an ordinarily prudent man to infer that
he intended to dedicate the land to that use, acceptance of the
land by some public body entitled to do so causes the dedication
to become irrevocable. Spaugh v. Charlotte, 239 N.C. 149, 79 S.E.
2d 748 (1954). The statement of dedication signed by plaintiff
manifests her intent to dedicate some portion of her property for
public use. The metes and bounds description of land transferred
by her to Douthit in January, 1965, reflects her awareness of the



32 COURT OF APPEALS (37

Watkins v, Lambe-Young, Inc.

right-of-way and sets its dimensions as the same as those shown
on the Greenbrook Forest plat. Plaintiff has never objected to
State maintenance of the road for use by the public. These actions
on her part are inconsistent with any construction except her as-
sent to public use of Greenbrook Drive and its full right-of-way.
See State Hwy. Comm. v. Thornton, 271 N.C. 227, 156 S.E. 2d 248
(1967); see also 63 A.L.R. 667 for cases holding as a general rule
that an invalid statutory dedication once accepted becomes a
valid common law dedication. Thus, upon acceptance by the State,
the dedication was irrevocable whether the offer was expressly or
impliedly made.

The only remaining question concerns the extent of the
dedication. Plaintiff contends that even if she made the dedication
of the portion of her property on which the water line was in-
stalled, she retained an interest in it which was invaded by de-
fendants. She relies on the cases of Van Leuven v. Akers Motor
Lines, 261 N.C. 539, 135 S.E. 2d 640 (1964) and Hildebrand v.
Southern Bell Tel. & Tel. Co., 219 N.C. 402, 14 S.E. 2d 252 (1941).
Her reliance on these cases is misplaced. Both concern the over-
burdening (or possibility of overburdening) an easement limited to
a particular use. In the present case, plaintiff's offer of dedication
was “for public use.” Such a dedication must encompass all uses
to which the Department of Transportation is authorized by law
to subject the rightof-way. G.S. 136-18(10); Hildebrand w.
Southern Bell Tel. & Tel. Co., 221 N.C. 10, 18 S.E. 2d 827 (1942).
Water lines are such a use. The court, therefore, did not err in
granting defendants’ motion for summary judgment. The judg-
ment is affirmed.

Affirmed.

Judges PARKER and WEBB concur.
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ROSS REALTY COMPANY v. FIRST CITIZENS BANK & TRUST COMPANY,
AS TRUSTEE OF THE PROFIT-SHARING RETIREMENT PLAN AND TRUST OF THERMO
INDUSTRIES, INC. AND AFFILIATED COMPANIES

No. 7726SC679
(Filed 20 June 1978)

Mortgages and Deeds of Trust § 32.1— purchase money deed of trust—statute
prohibiting deficiency judgment —action on note

The statute prohibiting a deficiency judgment after the foreclosure of a
purchase money deed of trust, G.S. 45-21.38, has no application to a suit on the
underlying obligation where there has been no foreclosure.

APPEAL by defendant from Griffin, Judge. Judgment entered
10 August 1977 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 24 May 1978.

Civil action wherein plaintiff instituted suit to collect on an
alleged indebtedness stemming from the sale of real property to
defendant. The parties stipulated to the following facts:

By deed dated 25 March 1974, the plaintiff conveyed to the
defendant a certain tract of land located in Charlotte, North
Carolina. The defendant executed a note payable to the plaintiff
for the purchase price of $126,000 and executed a purchase money
deed of trust to secure the note. On 1 October 1976 the defendant
defaulted in payment on the note. Soon thereafter the defendant
tendered to the plaintiff its deed to the subject property to avoid
foreclosure. However, the plaintiff refused to accept the deed and
proceeded to institute this action. The defendant pleaded G.S.
45-21.38 in bar to the plaintiff’s action on the note, whereupon the
plaintiff moved for summary judgment.

On the basis of the stipulated facts, the trial court concluded
“that the provisions of G.S. 45-21.38 are inapplicable to the sub-
ject matter of this action” and ordered “that the plaintiff have
and recover of the defendant the sum of $106,601.86.” From the
entry of summary judgment for plaintiff, defendant appealed.

Miller, Johnston, Taylor & Allison, by John B. Taylor and
James W. Allison, for the plaintiff appellee.

Ragsdale & Kirschbaum, by William L. Ragsdale, for the
defendant appellant.
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HEDRICK, Judge.

The sole question presented on this appeal is whether G.S.
45-21.38 bars an action on a purchase money note for the full pur-
chase price of real property. The pertinent statute, G.S. 45-21.38,
provides:

Deficiency judgments abolished where mortgage represents
part of purchase price. —In all sales of real property by mort-
gagees and/or trustees under powers of sale contained in any
mortgage or deed of trust executed after February 6, 1933,
or where judgment or decree is given for the foreclosure of
any mortgage executed after February 6, 1933, to secure to
the seller the payment of the balance of the purchase price of
real property, the mortgagee or trustee or holder of the
notes secured by such mortgage or deed of trust shall not be
entitled to a deficiency judgment on account of such mort-
gage, deed of trust or obligation secured by the same: Provid-
ed, said evidence of indebtedness shows upon the face that it

The defendant apparently recognizes that the proscription in the
foregoing statute is by its terms applicable only to deficiency
judgments attendant to the foreclosure of purchase-money mort-
gages or deeds of trust on real property. It argues, however, that
in suing on the note for the full purchase price of the property,
the plaintiff is accomplishing indirectly that which is forbidden by
the statute and is thereby violating the spirit of the statute.

In Gambill v. Bare, 32 N.C. App. 597, 232 S.E. 2d 870 (1977),
the very question raised by the defendant in this case was
presented to this Court by a defendant under similar -cir-
cumstances. However, determination of the question was deemed
unnecessary when the Court found that neither the note nor the
deed of trust executed by the parties indicated on its face that it
represented the balance of the purchase price of the real property
conveyed. Thus, in the 45 years since the enactment of G.S.
45-21.38 the question of whether the statute bars suit on the pur-
chase money note for the full purchase price of the property has
not been resolved by the courts of this state.

We think the resolution of the question is dictated by the
literal terms of the statute. It is a common rule of statutory con-
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struction that “‘[wlhere the language of a statute is clear and
unambiguous, there is no room for judicial construction and the
courts must give it its plain and definite meaning, and are
without power to interpolate, or superimpose, provisions and
limitations not contained therein.’” State v. Camp, 286 N.C. 148,
152, 209 S.E. 2d 754, 756 (1974). The statute clearly limits its ap-
plication to bar a deficiency judgment which is sought subsequent
"to the foreclosure of a purchase money mortgage or deed of trust
on real property. Thus, even were we inclined to accept defend-
ant’s argument that the plaintiff’s action on the note violates the
spirit of G.S. 45-21.38, we would be powerless to expand the ob-
vious scope of the statute.

Our Supreme Court seemed to foreshadow this result in
Brown v. Kirkpatrick, 217 N.C. 486, 8 S.E. 2d 601 (1940). In that
case the court held that the holder of a purchase money note
secured by a second mortgage could sue on the note subsequent
to the sale of the property under the prior mortgage. More
significant for our purpose was the court’s reliance on a case
decided by the Oregon Supreme Court, Page v. Ford, 65 Or. 450,
131 P. 1013 (1913). The Oregon court in a factual setting identical
to that of the present case held that a statute substantially
similar to our own was inapplicable to an action on the note for
the full purchase price. See also Banteir v. Harrison, 259 Or. 182,
485 P. 2d 1073 (1971).

We hold that G.S. 45-21.38 which proscribes a deficiency judg-
ment after the foreclosure of a purchase money deed of trust has
no application to a suit on the underlying obligation where there
has been no foreclosure. »

We acknowledge that the statute creates an anomalous situa-
tion in that a creditor, who would be barred from a deficiency
judgment if he elected to pursue his remedy of foreclosure, can in
the alternative sue on the note for the full purchase price and
perhaps issue execution to collect the judgment against the sub-
ject property of the defaulting purchaser. One writer suggests
that the impact of this situation could be reduced by adopting the
limitation imposed on creditors by the Oregon court which im-
putes a waiver of the creditor’s right of foreclosure when he sues
on the note. See Note, 35 N.C. L. Rev. 492 (1957). Without ex-
pressing any view on the Oregon limitation, we think that the
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broad construction of the statute which the defendant urges
would produce an intolerable result. To hold that the seller’s
remedy for breach of the sales contract is limited to foreclosure
of the land conveyed would be tantamount to conferring on a pur-
chaser of property who executes a purchase money deed of trust
the right to unilaterally rescind his contract when he deems it ad-
vantageous to do so. Such a result could be no more clearly il-
lustrated than by the present case in which the defendant at the
time of its default attempted to return the deed to the property
to the plaintiff. While our literal construction of G.S. 45-21.38
preserves an alternative remedy for a creditor seeking to recover
the full purchase price, we think the defendant’s constructicn
would encourage sellers of real property to discontinue their use
of purchase money deeds of trust altogether.

We hold that G.S. 45-21.38 is inapplicable to the facts of this
case. Summary judgment for plaintiff is affirmed.

Affirmed.

Judges PARKER and MITCHELL concur.

JERRY DAN PIPKIN, ET ux, MAJORIE L. PIPKIN, EDWARD LASSITER, ET UX,
FAYDEEN LASSITER, RANDOLPH LASSITER, ET UX, SHIRLEY
LASSITER v. ELSIE LASSITER, ET VIR, PAUL LASSITER

No. 7785C609

(Filed 20 June 1978)

Rules of Civil Procedure § 12.1— questions of fact raised —judgment on the
pleadings improper
In a declaratory judgment proceeding where plaintiffs sought a declara-
tion of their rights in a right-of-way, the trial court erred in granting judgment
on the pleadings pursuant to G.S. 1A-1, Rule 12(c), since defendants in their
answer admitted only the citizenship of the parties and nothing else, thus rais-
ing material issues of fact, and since defendants’ answer also contained a
“third defense and counterclaim” with respect to the right-of-way which in no
way tended to make the facts so well settled as to permit judgment on the
pleadings.
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APPEAL by defendants from Smith (David 1), Judge. Judg-
ment entered 28 February 1977 in Superior Court, WAYNE Coun-
ty. Heard in the Court of Appeals 25 April 1978.

This action was instituted by the filing of a paper writing
purporting on its face to be a “petition.” This paper writing was
filed by the plaintiffs, Jerry Dan Pipkin and his wife, Majorie L.
Pipkin; Edward Lassiter and his wife, Faydeen Lassiter; and Ran-
dolph Lassiter and his wife, Shirley Lassiter, designating
themselves as “petitioners.” The defendants, Elsie Lassiter and
her husband, Paul Lassiter, were designated as “respondents.”

The paper writing by which the plaintiffs instituted this ac-
tion alleges that they and the defendants are citizens of Wayne
County and that each own certain lands pursuant to a special pro-
ceeding resulting in a division of the lands of the late Effie P.
Lassiter by commissioners appointed by the Clerk of Superior
Court of Wayne County. The plaintiffs allege that, as a part of
this division, the commissioners provided for a twenty-foot right-
of-way across the lands of the defendants to serve as a means of
ingress and egress for the plaintiffs. Copies of recorded plats set-
ting forth the alleged twenty-foot right-of-way and an old path
which adjoined are attached and incorporated by reference as a
part of the paper writing. The plaintiffs allege that the defend-
ants have closed or attempted to close the right-of-way and seek
to deny the plaintiffs access to their lands and the family burial
ground. The plaintiffs pray that the defendants be enjoined from
interfering with the plaintiffs’ use of the right-of-way and that the
trial court establish the plaintiffs’ rights with regard to the right-
of-way. On 18 June 1976 the defendants, designated in the original
paper writing as “respondents,” filed a motion for extension of
time to file an “answer.” The Clerk of Superior Court of Wayne
County entered an order on 18 June 1976, purporting to act
“under G.S. 1-398 of the Rules of Special Proceedings,” and direct-
ing “that the defendants have through July 1, 1976, in which to
file defensive pleadings.”

The defendants filed a paper writing purporting on its face to
be a “response” in which they admit their citizenship and that of
the plaintiffs and deny all other allegations of the “petition.” The
defendants additionally set forth a “third defense and
counterclaim” alleging that the will of Effie P. Lassiter made no



38 COURT OF APPEALS [37

Pipkin v. Lassiter

mention of any right-of-way, that the commissioners “in laying off
a proposed 20-foot right-of-way” did not intend to disrupt the in-
tent and will of Effie P. Lassiter and that the commissioners did
not intend for the right-of-way to be a cause of controversy be-
tween the families. By their “third defense and counterclaim,” the
defendants raise other allegations not directly responsive to the
allegations set forth by the plaintiffs.

The plaintiffs moved for summary judgment and judgment on
the pleadings. They offered no affidavits or other documents in
support of this motion. Having considered the pleadings, the trial
court found that “the material allegations of fact which are raised
by the petition are not controverted by the response of the de-
fendants in the defendants’ responsive pleadings.” The trial court
entered judgment for the plaintiffs on the pleadings and granted
them the relief prayed. From this judgment, the defendants ap-
peal.

Duke and Brown, by Jokn E. Duke, for petitioner appellees.

Barnes, Braswell & Haithcock, by Michael A. Ellis, for
respondent appellants.

MITCHELL, Judge.

Although this action is designated a special proceeding by
the parties and was assigned a number in the trial court in-
dicating it to be such, we perceive it to be a civil action in the
nature of a declaratory judgment proceeding. The plaintiffs
designate themselves as “petitioners” and seek a declaration of
their rights in a right-of-way and injunctive relief pursuant to the
terms of a judgment in a prior special proceeding (28SP22) in
Wayne County. The defendants, designated as “respondents” at
most pertinent points in the pleadings, assign as error the entry
of judgment on the pleadings by the trial court. They contend
that their answer, designated a ‘“response” by them, raises
material issues of fact and that the trial court erred in granting
judgment on the pleadings pursuant to G.S. 1A-1, Rule 12(c). We
agree.

A motion for judgment on the pleadings is properly allowed
when all material allegations of fact are admitted in the pleadings
and only questions of law remain. Ragsdale v. Kennedy, 286 N.C.
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130, 209 S.E. 2d 494 (1974). When a party moves for judgment on
the pleadings, he admits the truth of all well-pleaded facts in the
pleading of the opposing party and the untruth of his own allega-
tions insofar as they are controverted by the pleadings of the op-
posing party. Gammon v. Clark, 25 N.C. App. 670, 214 S.E. 2d 250
(1975).

In the present case the defendants admit the citizenship of
the parties and nothing else. Clearly the facts are not established
by such pleadings.

The fact that the answer or “response” also contains a “third
defense and counterclaim” which makes reference to “a proposed
20-foot right-of-way” which has been laid off somewhere by com-
missioners and also sets forth unrelated matters, in no way tends
to make the facts so well settled as to permit judgment on the
pleadings. Judgment on the pleadings pursuant to Rule 12(c) is
not favored by the law, and the pleadings must be liberally con-
strued in the light most favorable to the defendants as the non-
moving parties. Ragsdale v. Kennedy, 286 N.C. 130, 209 S.E. 2d
494 (1974). The mere fact that a party’s case may be weak and the
party unlikely to prevail on the merits will not make judgment on
the pleadings appropriate. Huss v. Huss, 31 N.C. App. 463, 230
S.E. 2d 159 (1976).

The pleadings of the parties, in their current state, raise
material issues of fact. Rule 12(c) does not authorize a trial court’s
entry of judgment on such pleadings. Cline v. Seagle, 27 N.C.
App. 200, 218 S.E. 2d 480 (1975). We find that the trial court erred
in entering this judgment.

For the reasons previously set forth, the judgment of the
trial court must be and is

Reversed and the cause remanded.

Chief Judge BROCK and Judge HEDRICK concur.



40 COURT OF APPEALS [37

State v. Bean

STATE OF NORTH CAROLINA v. RONALD BEAN

No. 7817S8C111
(Filed 20 June 1978)

Forgery § 2.2— showing of false signature —insufficient evidence

The State’s evidence was insufficient for the jury in a prosecution for
forgery and uttering where it failed to show that the purported maker of the
check in question was a fictitious person or that the maker's signature was
placed on the check without authority.

APPEAL by defendant from Crissman, Judge. Judgment
entered 27 October 1977 in Superior Court, SURRY County. Heard
in the Court of Appeals 30 May 1978.

The defendant was charged in a proper bill of indictment
with forgery and uttering a forged check in the amount of $650.00
drawn on one Benton Thompson.

Upon his plea of not guilty, the jury found defendant guilty
on both counts, which were consolidated for the purpose of
sentencing.

The State’s evidence tended to show that: on 10 November
1976, Joyce Hooker, Randy Ryan, and defendant were sitting
together in the car of Linda Monday; Joyce Hooker received a
blank form check from defendant and filled it out by putting the
date on it, the name of the payee (Randy L. Ryan), and the
amount; the signature of Benton Thompson was already on it
when Joyce Hooker received the blank check; however, she did
write the name of Randy L. Ryan on the back of the check as his
endorsement. The record reveals:

“Ronald told me (Joyce Hooker) that he got the check when
he went to the bank on 601 and he had picked it up earlier
that day. He was referring to Northwestern Bank . in
Mount Airy.”

Q. “And in fact you did not see anybody write that name
Benton L. Thompson on that check did you?”

Ms. Hooker: “No, sir.”

The three (defendant, Randy Ryan, and Joyce Hooker) all
needed money. The proceeds of the check were supposed to be
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divided among the three. Ryan went to the Northwestern Bank at
the Mayberry Mall to get the check cashed, but failed. The three
went to the Northwestern Bank on Highway 601 to try to get the
check cashed. While standing in the second bank, Ryan was ar-
rested; defendant and Joyce Hooker were waiting in the car.

Defendant did not choose to offer any evidence.

From judgment sentencing him to a term of two years with
the Department of Correction, defendant appealed.

Attorney General Edmisten, by Assistant Attorney General
Acie L. Ward, for the State.

Stephen G. Royster, for defendant appellant.

ERWIN, Judge.

Defendant assigns as error the trial court’s denial of his mo-
tion for judgment of nonsuit made at the close of the State’s
evidence and renewed after the defendant announced that he
would offer no evidence. We agree with defendant that the mo-
tion should have been allowed.

Upon motion for judgment of nonsuit, the evidence must be
considered in the light most favorable to the State, giving the
State the benefit of every reasonable inference to be drawn
therefrom. State v. Hunter, 290 N.C. 556, 227 S.E. 2d 535 (1976),
cert. denied, 429 U.S. 1093, 51 L.Ed. 2d 539, 97 S.Ct. 1106 (1977);
State v. Covington, 290 N.C. 313, 226 S.E. 2d 629 (1976); 4 Strong,
N.C. Index 3d, Criminal Law, § 106, p. 547.

Justice Moore, speaking for the Supreme Court in State v.
Phillips, 256 N.C. 445, 447-448, 124 S.E. 2d 146, 148 (1962), stated:

“Three elements are necessary to constitute the offense
of forgery: (1) There must be a false making or alteration of
some instrument in writing; (2) there must be a fraudulent in-
tent; and (3) the instrument must be apparently capable of ef-
fecting a fraud. State v. Dixon, 185 N.C. 727, 117 S.E. 170.

The State’s evidence is sufficient to justify the inference
that defendant aided and abetted Jarrett in the execution of
the purported check. The check is sufficient in form to con-
stitute a negotiable instrument payable ‘to order.” G.S. 25-14.
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But the State offered no evidence tending to show the falsity
of the instrument, i.e., that it was executed without authori-

ty.

If the name signed to a negotiable instrument, or other
instrument requiring a signature, is fictitious, of necessity,
the name must have been affixed by one without authority,
and if a person signs a fictitious name to such instrument
with the purpose and intent to defraud —the instrument be-
ing sufficient in form to import legal liability —an indictable
forgery is committed. However, if the purported maker is a
real person and actually exists, the State is required to show
not only that the signature in question is not genuine, but
was made by defendant without authority. ‘To show that the
defendant signed the name of some other person to an instru-
ment, and that he passed such instrument as genuine, is not
sufficient to establish the commission of a crime. It must still
be shown that it was a false instrument, and this is not
established until it is shown that a person who signed
another’s name did so without authority.’ Stete v. Dixon,
supra.”

See also State v. Martin, 30 N.C. App. 512, 227 S.E. 2d 172 (1976).

In the case sub judice, the State offered no evidence to show
that Benton Thompson, the purported maker of the check in ques-
tion, was a fictitious person. There was no evidence from an of-
ficer or employee of Northwestern Bank that Benton Thompson
was known or unknown at the bank. The signature of Benton
Thompson was “already on there” when Joyce Hooker received
the check from defendant. None of the State’s witnesses testified
that they knew who signed the maker’s name to the check, and
the defendant did not offer any evidence. Benton Thompson, if
such a person indeed existed, did not testify.

Officer Sellars read to the jury a statement made by Joyce
Hooker after she had been given her Miranda warning. In part,
the statement was as follows:

“Ronald told me that Linda had written Benton Thompson’s
name to the front of the check and later that day Linda told
me herself that she had forged Benton Thompson’s name on
the check.”
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This, the State contends, was sufficient to show the falsity of the
check and to submit the case to the jury. We do not agree. The
trial court clearly instructed the jury that “. .. this is for the pur-
pose of corroborating the testimony of Joyce Hooker, if you find
that it does corroborate her testimony and for that purpose only.”
After defendant objected to and moved to strike the above por-
tion of the statement, the trial court stated: “The instructions
take care of that. Go ahead.” Joyce Hooker’s sworn testimony
was that she had not seen anyone sign Thompson’s name on the
check and that the signature was on the check when she received
it. In light of the judge’s instruction, we feel the quoted portion of
her statement was before the jury, if at all, only for corroborative
purposes, although it does not appear even to serve that limited
function.

Defendant’s motion for judgment of nonsuit should have been
allowed as to both counts. While under our statutes uttering is
clearly a distinct offense from forgery, State v. Greenlee, 272 N.C.
651, 159 S.E. 2d 22 (1968), State v. Treadway, 27 N.C. App. 78, 217
S.E. 2d 743 (1975), the uttering must still be of a forged instru-
ment. Therefore, the State’s failure to meet its burden under
Phillips, supra, of showing that the check in question was a false
instrument is fatal as to both the forgery charge and the uttering
charge.

Reversed on both counts.

Judges BRITT and ARNOLD concur.

STATE OF NORTH CAROLINA v. FLOYD DOUGLAS BRAY

No. 78285C15
(Filed 20 June 1978)

dant conf d —ex-

Criminal Law § 114.4— jury instructions —evid that def
pression of opinion

In a prosecution for second degree murder where defendant admitted fir-

ing the gun that killed decedent but contended that he was justified in acting

in defense of himself and his place of habitation, the trial court expressed an

opinion in violation of G.S. 1-180 when the court instructed that “there is
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evidence which tends to show that the defendant confessed that he committed
the crime charged in this case.”

APPEAL by defendant from Howell, Judge. Judgment entered
10 December 1976 in Superior Court, BUNCOMBE County. Heard in
the Court of Appeals 27 April 1978.

Upon a plea of not guilty defendant was tried on a bill of in-
dictment charging him with the murder of John Matt Rollins on
17 August 1976. Evidence presented by the State tended to show:

Around midnight on 16-17 August 1976, Jimmy Swink,
deceased and two others went to a lounge in rural Buncombe
County for the purpose of breaking into the place. Swink and
deceased tried to enter the building at several places and even-
tually succeeded in prying open the front door. Their two ac-
complices served as lookouts.

As Swink and deceased entered the vestibule of the lounge, a
gun was fired from inside the building and Swink ran. A second
shot was fired and some five minutes later Swink returned to the
building where he saw deceased lying just inside the lounge with
blood on his shoulder. Deceased had no weapon.

Deputy Sheriff Wallen arrived at the lounge around 1:25 a.m.
and saw deceased lying in the foyer area and defendant standing
near him with a shotgun. After placing defendant in the police
car, the officer examined deceased, found a wound in his back and
no pulse. Defendant made the following statement to the officer:
“I was in the back near the pool tables cleaning up, when I heard
a noise at the front door. I went up there and these dudes were
breaking in. I hollered and told the boys to freeze, and they
started running. I told them again and fired a warning shot. They
kept running, and I told them again, and I shot that one.”

Defendant’s evidence tended to show: He had been doing
repair work at the lounge and had been allowed to spend the
nights there because he did not have transportation to and from
his home. Defendant was not staying in the lounge as a guard
although there had been several recent break-ins. On the night in
question he was about to go to bed when he heard noises like
someone breaking in. He first heard noises at the back of the
building, then on the side and finally at the front door. He became
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frightened and went looking for a gun in the lounge office.
Lighting in the lounge was extremely dim but he finally obtained
the gun. As he heard the burglars enter the front door, he instinc-
tively fired the gun twice without taking aim. He then telephoned
the sheriff’s office and asked for assistance.

The trial judge instructed the jury that they might return a
verdict of second-degree murder, voluntary manslaughter, in-
voluntary manslaughter, or not guilty. The jury returned a ver-
dict of guilty of involuntary manslaughter and from judgment
imposing a prison sentence of not less than three nor more than
five years, defendant appealed.

Attorney General Edmisten, by Assistant Attorney General
Charles J. Murray, for the State.

J. Lawrence Smith for defendant appellant.

BRITT, Judge.

Defendant contends the trial court committed prejudicial
error in giving the following instruction to the jury: “There is
evidence which tends to show that the defendant confessed that
he committed the crime charged in this case.” We think the con-
tention has merit in view of the evidence in this case.

Defendant argues that while he admitted firing the gun that
killed decedent, that he did not “confess” murdering or otherwise
unlawfully taking the life of decedent. On the contrary he argues,
among other things, that his conduct was justified in that he was
acting in defense of himself and his place of habitation.

The State argues that the term “confession” has been defined
by our Supreme Court as “[ajny extra-judicial statement of an ac-
cused . . . if it admits defendant’s guilt of an essential part of the
offense charged”; State v. Williford, 275 N.C. 575, 582, 169 S.E. 2d
851 (1969); and that since defendant admitted firing the weapon
that killed decedent, an essential part of the offense charged, the
court did not err in referring to the admission as a confession.

We do not find this argument persuasive for the reason that
the definition stated in Williford has to be considered in the con-
text of that case. There the court was passing upon the ad-
missibility of evidence relating to an incriminating statement
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made by the defendant. The defendant contended that the state-
ment was not knowingly and voluntarily made. The State con-
tended that since the statement related only to a part of the
alleged crime, it was not a confession. In that context the court
stated the definition quoted above and held that absent proper
findings that the incriminating statement was knowingly and
voluntarily made by the defendant, evidence relating to it was in-
admissible.

As authority for the definition, the court in Williford cited
State v. Hamer, 240 N.C. 85, 81 S.E. 2d 193 (1954). A review of
Hamer reveals that the court in that case was addressing the
question of admissibility of evidence relating to an incriminating
statement.

After giving the challenged instruction in the case at hand,
the court charged: “If you find that the defendant made that con-
fession, then you should consider all of the circumstances under
which it was made in determining whether it was a truthful con-
fession and the weight you will give to it.” In this context, we
think the terms “confess” and “confession” must be considered in
their broader and more usually accepted sense rather than
employing the definition used in Williford and Hamer. In Black’s
Law Dictionary, Fourth Edition, p. 368, one of the definitions
given for confess is “[to admit the truth of a charge or
accusation”. Confession is defined as: “[a] voluntary statement
‘made by a person charged with the commission of a crime or
misdemeanor, communicated to another person, wherein he
acknowledges himself to be guilty of the offense charged, and
discloses the circumstances of the act or the share and participa-
tion which he had in it.” Ibid at 369.

The instruction complained of was given in the early part of
the charge as the court was instructing on various legal prin-
ciples. While we are certain that the learned trial judge did not
intend to express an opinion on the evidence, we think that by
using the terms “confessed” and “confession” he inadvertently did
so, in violation of G.S. 1-180. We think it is very likely that the
jury received the impression that the court felt that the evidence
showed that defendant had “confessed”, that he had admitted the
truth of a charge against him.
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We hold that the error was sufficiently prejudicial to entitle
defendant to a new trial. We refrain from discussing the other
assignments of error argued in defendant’s brief as they likely
will not recur upon a retrial of the case.

New trial.

Judges CLARK and ERWIN concur.

STATE OF NORTH CAROLINA v. MARLON LEE EDWARDS

No. 7729SC1055
(Filed 20 June 1978)

1. Criminal Law § 86.8— competency of witness —promise of aid by officer —use
of drugs
An accomplice was not incompetent to testify against defendant because a
police officer had promised to do whatever he could to help the accomplice in
return for his testimony implicating defendant, since promises of assistance
may affect the credibility of the witness but do not render the witness in-
competent; nor was the witness incompetent to testify because he had used
drugs on the day of the crimes where there was no evidence that he was
under the influence of drugs at the time of testifying or that he was unable to
see or remember the events to which he testified.

2. Criminal Law § 117.4— credibility of witness —drug use —failure to instruct

The trial court did not err in failing to recapitulate evidence that a State’s
witness had consumed drugs on the day of the events to which he testified or
to instruct the jury to scrutinize the witness’s testimony because of his drug
use, since evidence relating to the credibility of a witness is a subordinate
feature of the case, and defendant made no request for instructions regarding
the credibility of the witness.

APPEAL by defendant from Baley, Judge. Judgments entered
12 August 1977 in Superior Court, RUTHERFORD County. Heard in
the Court of Appeals 25 April 1978.

Defendant pled not guilty to charges of felonious breaking
and entering and armed robbery. The State presented evidence to
show that Dean Burgess, owner of a store in Spindale, returned
to his locked store building about 10:30 p.m. in response to
notification from the police that the alarm system in the store had
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gone off. On entering the darkened building, he heard someone
say, “Don’t move, I'll kill you.” The person had a pistol and forced
Burgess to lie on the floor, whereupon the person took Burgess’s
wallet containing $1200 in currency. The person then shot at
Burgess before leaving the store, but the shot missed. After the
intruder left, Burgess discovered that a gun rack was missing
from his store and that entry to the building had been effected
through a hole which had been broken in the building’s cement
block rear wall. Other testimony showed that the crimes were
committed by defendant along with two accomplices.

Defendant presented evidence of an alibi.

The jury found defendant guilty of both offenses. Defendant
appealed from judgments imposing prison sentences.

Attorney General Edmisten by Assistant Attorney General
Charles J. Murray for the State.

J. Nat Hamrick for defendant appellant.
PARKER, Judge.

All of the questions raised on this appeal relate to the
testimony of Rodney Wiggins, an admitted accomplice. Wiggins
was the principal witness who identified defendant as a
perpetrator of the crimes. There was testimony that a police of-
ficer promised to do whatever he could to help Wiggins in return
for Wiggins’s testimony implicating defendant. The crimes oc-
curred on the night of 31 January 1977, and Wiggins testified that
he had taken drugs earlier that day. At approximately 6:00 a.m.
that morning, he injected fifteen milligrams of Dilaudid into his
arm. At 6:00 p.m. that evening, he injected another five
milligrams of Dilaudid.

[1] By his first assignment of error, defendant contends that the
court erred in denying his motion to strike the testimony of Wig-
gins. He argues that the testimony was incompetent because of
the promises of assistance and because Wiggins was under the in-
fluence of drugs when the criminal acts occurred. We find no
error. “The fact that an accomplice hopes for or expects mitiga-
tion of his own punishment does not disqualify him from testify-
ing.” State v. Jones, 14 N.C. App. 558, 559, 188 S.E. 2d 676, 677
(1972). Promises of assistance may affect the credibility of the
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witness; they do not render the witness incompetent. See State v.
Johnson, 220 N.C. 252, 17 S.E. 2d 7 (1941).

Similarly, drug use does not per se render a witness incompe-
tent to testify. Generally, evidence that the witness was using
drugs, either when testifying or when the events to which he
testified occurred, is properly admitted only for purposes of im-
peachment and only to the extent that such drug use may affect
the ability of the witness to accurately observe or describe details
of the events which he has seen. Annot., 65 A.L.R. 3d 705 (1975).
In the present case, there was no evidence that Wiggins was
under the influence of drugs at the time of testifying nor was
there any showing that Wiggins was unable to see or remember
the events to which he testified. Thus, the trial judge did not
abuse his discretion in ruling that Wiggins was competent to
testify. See State v. Cloer, 22 N.C. App. 57, 205 S.E. 2d 320 (1974);
State v. Fuller, 2 N.C. App. 204, 162 S.E. 2d 517 (1968).
Defendant’s first assignment of error is overruled.

Defendant next assigns error to the judge’s denial of his mo-
tions for nonsuit. In support of this assignment he again seeks to
challenge the testimony of Wiggins on the grounds already noted.
However, “[iln considering a trial court’s denial of a motion for
judgment of nonsuit, the evidence for the State, considered in the
light most favorable to it, is deemed to be true . ..."” State v.
Price, 280 N.C. 154, 157, 184 S.E. 2d 866, 868 (1971). The credibili-
ty of that evidence was for the jury to determine and may not be
challenged on a motion for nonsuit. This assignment of error is
also overruled.

[2] In charging the jury, the trial judge did not mention in his
recapitulation of the evidence that Rodney Wiggins had consumed
drugs on the day of the events to which he testified, and neither
did he instruct the jury to scrutinize Wiggins’s testimony because
of his drug use. Defendant contends that the judge erred in fail-
ing to give these instructions to the jury. However, the judge is
not required to recapitulate all the evidence in his instructions to
the jury. G.S. 1-180 requires the judge to state the evidence only
“to the extent necessary to explain the application of the law
thereto.” “A party desiring further elaboration on a subordinate
feature of the case must aptly tender request for further instruc-
tions.” State v. Guffey, 265 N.C. 331, 332, 144 S.E. 2d 14, 16 (1965).
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Evidence relating to the credibility of a witness is a subordinate,
rather than a substantive, feature of the case. 4 Strong’s N.C. In-
dex 3d, Criminal Law, § 113.3. Defendant made no request for in-
structions regarding the credibility of Wiggins’s testimony. Thus,
the judge's failure to give the instructions was not error.

In defendant’s trial and in the judgments entered we find
No error.

Judges VAUGHN and WEBB concur.

STATE OF NORTH CAROLINA v. KERMIT HONEYCUTT

No. 7812SC160
(Filed 20 June 1978)

Criminal Law 8§ 35, 73— declaration against penal interest —exclusion as hearsay

In a prosecution for felonious assault in which defendant contended that

the assault was committed by another, the trial court properly excluded as

hearsay testimony by defendant’s sister that, when defendant and a stranger

came to her home shortly after the assault, she heard the stranger say to

defendant, “Honeycutt, I got the son of a bitch, didn't I?” since this State does

not recognize a statement against the penal interest of the declarant as a valid
exception to the rule excluding hearsay evidence.

APPEAL by defendant from Graham, Judge. Judgment
entered 20 September 1977 in Superior Court, CUMBERLAND
County. Heard in the Court of Appeals 2 June 1978.

Defendant was tried on his plea of not guilty to the charge of
assault with a deadly weapon with intent to kill inflicting serious
injury. The State presented the testimony of the victim of the
assault and of two eyewitnesses. The victim testified that about
midnight on 15 March 1976 he was standing on the parking lot of
a lounge about two to three feet from defendant when he felt
someone strike him on the back of the head. He turned and as he
did so felt a stabbing sensation under his left eye. He turned back
and saw defendant holding a long-bladed knife. Defendant made
an upward thrust towards his mid-section, which he felt across his
chest. At the same time that he saw defendant with the knife
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striking him across the front, he felt someone striking him in the
rear. That was all that he remembered.

One eyewitness testified that there were two men, one of
whom was the defendant, standing near the vietim at the time of
the assault. One of the men had a knife, but she could not swear
which one.

The other eyewitness testified that he came to the scene in
response to the screams of the first eyewitness. When he arrived
he observed the victim bent over in a crouching position and the
defendant was “coming up on his chest like that . . . (indicating).”
At that time there was no one else there besides the victim and
the defendant, although there were other people in the immediate
area. He did not observe any knife in defendant’s hand, but he did
observe some blood about defendant’s right hand. The State also
presented evidence as to various wounds on the victim’s body
received as a result of the assault.

Defendant did not testify but presented the testimony of his
sister and of her two young daughters. Defendant’s sister
testified that in the early morning hours of 16 March 1976 defend-
ant and another man, whom she did not know, came to her home.
The other man had blood all over his shirt. She gave this man one
of her husband’s T-shirts, and he changed shirts in her home.
After fifteen or twenty minutes he left, and she has not seen him
since. She had never seen him before that date and does not know
his name.

Defendant’s two young nieces each testified that defendant
and another person came to their home in the early morning
hours of 16 March 1976. They observed blood on the front of the
shirt of the other man but saw no blood on the person of the
defendant.

The jury found defendant guilty of assault with a deadly
weapon inflicting serious injury. From judgment imposing a
prison sentence, defendant appeals.

Attorney General Edmisten by Associate Attorney Douglas
A. Johnston for the State.

Blackwell, Thompson, Swaringen, Johnson & Thompson,
P.A, by E. Lynn Johnson for defendant appellant.
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PARKER, Judge.

On direct examination of defendant’s sister, the principal
defense witness, defendant’s counsel sought to ask her concerning
a statement which she heard the stranger make to her brother
while the two men were in her home shortly after the assault.
The court sustained the State’s objection. Had the witness been
permitted to answer, she would have testified that she heard the
stranger say to the defendant, “Honeycutt, I got the son of a
biteh, didn’t I?” The exclusion of this testimony is the subject of
defendant’s sole assignment of error. We find no error.

The proffered testimony was clearly hearsay, and this State
does not recognize a statement against the penal interest of the
declarant as a valid exception to the rule excluding hearsay
evidence. State v. Madden, 292 N.C. 114, 232 S.E. 2d 656 (1977);
State v. English, 201 N.C. 295, 159 S.E. 318 (1931); State v. May,
15 N.C. 328 (1833); State v. Vanderhall, 30 N.C. App. 239, 226 S.E.
2d 402 (1976). Although this view has been the subjeet of much
scholarly criticism, see 5 Wigmore, Evidence (3rd edition),
§§ 1476, 1477; 1 Stansbury’s N.C. Evidence (Brandis Rev.), § 147,
pp. 495-96; note, 10 N.C. L. Rev. 84 (1931), it is still the view held
by the majority of the courts in this country. Annot., 162 A.L.R.
446 (1946). In any event it is so deeply embedded in the case law
of this jurisdiction that the decision to depart from it, if such a
decision should be made, is more properly the function of our
Supreme Court than of the trial courts or of this court. The trial
court in this case correctly applied the rule as announced by our
Supreme Court to this date.

We note that the record in the present case fails to furnish
any substantial basis for argument that exclusion of the hearsay
evidence in this case amounted to denial of due process. See
Chambers v. Mississippt, 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed. 2d
297 (1973). In defendant’s trial and in the judgment appealed from
we find

No error.

Judges HEDRICK and MITCHELL concur.
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STATE OF NORTH CAROLINA v. JUDITH ANN SANDERS

No. 78185C58
(Filed 20 June 1978)

Prostitution § 1— occupying room for immoral purposes —statute vague and in-
definite
That portion of G.S. 14-186 which states that it is a misdemeanor for per-
sons of the opposite sex to occupy the same bedroom in any hotel or public
boarding house for any immoral purpose is too vague and indefinite to comply
with constitutional due process standards.

APPEAL by the State from Albright, Judge. Judgment
entered 23 November 1977, in Superior Court, GUILFORD County.
Heard in the Court of Appeals 23 May 1978.

Defendant was charged with occupying a bedroom in a public
inn with a member of the opposite sex for immoral purposes, a
misdemeanor under G.S. 14-186. She filed a motion to dismiss on
the grounds that the statute was void for vagueness and that it
denied her constitutional rights of due process. The district court
hearing the case first denied the motion but later reversed itself,
found the statute unconstitutional, and dismissed the case. On ap-
peal from district court the Superior Court affirmed the dismissal
and held that

“[Tlhe provisions of General Statute 14-186 wherein the occu-
pying of a bedroom of a hotel, public inn, or boarding house
by a man and woman is made criminal is too vague and in-
definite, and therefore, fails to comply with the constitutional
provisions of Due Process as contained in Article I, Section
18 [Sic] of the Constitution of the State of North Carolina and
the provisions of the Fourteenth Amendment of the United
States Constitution. That in so holding, this court has dealt
only with the statute herein enumerated and brought into
question and has not dealt with that provision of the statute
dealing with false registration.”

The State appealed.

Attorney General Edmisten, by Associate Attorney Henry H.
Burgwyn, for the State.

Wallace C. Harrelson, Public Defender, for defendant ap-
pellee.
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ARNOLD, Judge.

This case presents the sole question of whether a portion of
G.S. 14-186 is, as the Superior Court judge found, too vague and
indefinite to comport with the due process requirements of Arti-
cle I, Section 19 of the North Carolina Constitution and of the
Fourteenth Amendment to the United States Constitution. In per-
tinent part, G.S. 14-186 reads:

“Opposite Sexes occupying same bedroom at hotel for
tmmoral purposes . ... Any man and woman found occupying
the same bedroom in any hotel, public inn or boardinghouse
for any immoral purpose . . . shall be deemed guilty of a
misdemeanor punishable by a fine not to exceed five hundred
dollars . . . , imprisonment for not more than six months, or
both.”

We are mindful of the general rule that every presumption is
to be indulged in favor of the constitutionality of a statute. State
v. Lueders, 214 N.C. 558, 200 S.E. 22 (19388). Arguing from this
basic premise the State contends that if an intelligent and valid
interpretation can be ascertained a statute does not fail merely
because the legislative body could have made the statute clearer
and more precise. We agree. United States v. Powell, 423 U.S. 87,
46 L.Ed. 2d 228, 96 S.Ct. 316 (1975). We also agree that the
statute in question must be viewed in terms of “the text of the
statutes, and the subjects with which they deal . ...” Connally v.
General Construction Co., 269 U.S. 385, 392, 70 L.Ed. 322, 328, 46
S.Ct. 126, 128 (1926).

We cannot, however, agree with the State in its argument
that the term “any immoral purpose” in the context of G.S. 14-186
means illicit sexual intercourse. Article 26 of Chapter 14, wherein
G.S. 14-186 is found, is entitled “Offenses against Public Morality
and Decency” and includes such offenses as crime against nature,
incest, bigamy, fornication and adultery, obscene literature, inde-
cent exposure, dissemination of sexually oriented materials to
minors, use of profane, indecent or threatening language to any
person over telephone and use of profane or indecent language on
public highways. We are unable to view these statutes and con-
clude, as the State argues, that “any immoral purpose” is limited
by the context of Article 26 to illicit sexual conduct. The State
argues that the immediately preceding statute, G.S. 14-185, which
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prohibited inducing female persons into hotels for immoral pur-
poses, sets the stage for G.S. 14-186 in that it defines, through the
doctrine of ejusdem generis, immoral purposes as “for the pur-
pose of prostitution or debauchery or for any other immoral pur-
pose.” We note, however, that the General Assembly repealed
G.S. 14185 in 1975.

A criminal statute or ordinance must be sufficiently definite
to inform citizens of common intelligence of the particular acts
which are forbidden. See, e.g. State v. Furio, 267 N.C. 353, 148
S.E. 2d 275 (1966). G.S. 14-186 fails to define with sufficient preci-
sion exactly what the term “any immeoral purpose” may encom-
pass. The word immoral is not equivalent to the word illegal;
hence, enforcement of G.S. 14-186 may involve legal acts which,
nevertheless, are immoral in the view of many citizens. One must
necessarily speculate, therefore, as to what acts are immoral. If
the legislative intent of G.S. 14-186 is to proscribe illicit sexual in-
tercourse the statute could have specifically so provided.

“[Wihere the legislature declares an offense in language so
general and indefinite that it may embrace not only acts com-
monly recognized as reprehensible but also others which it is
unreasonable to presume were intended to be made criminal,
citizens subject to the statute may not be required to guess
at their peril as to its true meaning. Such a statute is too
vague, and it fails to comply with constitutional due process
standards of certainty.” State v. Graham, 32 N.C. App. 601,
607, 233 S.E. 2d 615, 620 (1977).

We hold that the trial court correctly ruled that the portion
of G.S. 14-186 quoted above is too vague and indefinite to comply
with constitutional due process standards. Qur opinion, it must be
noted, does not apply to statutes which refer to “immoral pur-
poses” but which also contain phrases which, by the doctrine of
ejusdem generis, may be used to define “immoral purposes.” The
phrase “any immoral purposes” within G.S. 14-186 is not preceded
by any phrases from which we could determine the meaning of
“immoral purposes.”

The judgment of the trial court is
Affirmed.

Judges BRITT and ERWIN concur.
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HARNETT TRANSFER, INC. (FORMERLY SQUARE DEAL TRANSFER, INC.) v.
WELDON AMMIE PETERSON

No. 7711DC700
{Filed 20 June 1978)

Contracts §§ 20.2, 21.1— instructions —justification for prevention of performance
—repudiation as breach
In an action for breach of a contract to haul cargo for plaintiff in defend-
ant’s trueck, the trial court erred in failing to instruct the jury on (1) justifica-
tion for prevention of performance of a contract and (2) repudiation as breach
of contract where there was evidence tending to show that defendant had been
instrueted to haul cargo to Florida but instead returned to Raleigh and parked
his tractor-trailer on plaintiff’s lot and disappeared; defendant never contacted
or notified anyone connected with plaintiff concerning his intentions with
respect to the contract or the tractor-trailer; defendant was personally in-
debted to plaintiff’s president for the purchase price of the tractor-trailer; the
day after defendant left the tractor-trailer on plaintiff's premises, plaintiff took
it to a dealer to be serviced; and plaintiff later sold the tractor-trailer after
having title transferred back into plaintiff’s name.

APPEAL by plaintiff from Pridgen, Judge. Judgment entered
13 January 1977 in District Court, HARNETT County. Heard in the
Court of Appeals 25 May 1978.

Plaintiff filed a complaint alleging breach of contract by
defendant and seeking $2,326.97 in damages. In his answer de-
fendant denied breaching the contract and alleged that plaintiff
had prevented him from complying with the contract by
breaching the contract itself.

At trial plaintiff’s evidence tended to show that on 6
December 1971 plaintiff and defendant entered into a contract
whereby defendant, as an independent contractor, was to haul
cargo for plaintiff in defendant’s truck in exchange for 70% of the
freight proceeds collected by plaintiff for the trip; that plaintiff
was to advance expenses to defendant which would then be
deducted from defendant’s 70% share of proceeds; that by the
end of February 1972 defendant had been advanced $2,326.97
more than his share of the freight proceeds; that on 23 February
1972 defendant was instructed by plaintiff to drive a load of cot-
ton seed hulls from South Carolina to Florida, but instead defend-
ant returned to Raleigh, parked his truck and trailer on plaintiff’s
lot and disappeared; that plaintiff never heard from defendant
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again and assumed he had abandoned the truck and the contract;
that plaintiff had sold the truck to defendant on 6 December 1971
pursuant to a conditional sales contract; and that the day after
defendant abandoned the truck, plaintiff took it to a dealer to be
serviced and subsequently sold it in April 1972 after having title
to it transferred back to plaintiff's name.

Defendant’s evidence tended to show that under the terms of
the contract with plaintiff he was to work for plaintiff until the
promissory note and conditional sales contract executed by him
for purchase of the truck were paid and satisfied in full; that on
23 February 1972 he returned to Raleigh from South Carolina in-
stead of going to Florida in order to take care of some personal
financial problems; that he had called the party in Florida who
was expecting the shipment and informed him of the delay; that
he was not required by plaintiff to follow certain routes or main-
tain certain timetables in his work; that defendant parked his
truck and trailer on plaintiff’s lot at approximately 11:00 p.m. on
23 February 1972 and spent the next day taking care of his per-
sonal business; that when he returned to the lot to get the truck
at 7:00 p.m. on 24 February 1972, he found the truck missing; that
he had left the truck locked because some of his personal belong-
ings were in it; that he attempted to contact plaintiff and to
locate the truck on numerous occasions thereafter and was unable
to do so; and that he was unable to fulfill his contract with plain-
tiff as a result of plaintiff’s taking the truck from him.

The jury found that plaintiff, rather than defendant, had
breached the contract and awarded no damages to plaintiff. Plain-
tiff appeals.

Johnson and Johnson, by W. Glenn Johnson, for the plaintiff.

Stewart and Hayes, by Gerald W. Hayes, Jr., for the defend-
ant.

MARTIN, Judge.

Plaintiff contends that the trial court erred in failing to in-
struct the jury relative to two substantive features of the case.
Specifically, he argues that justification for prevention of per-
formance of a contract and repudiation as breach of contract were
material aspects of the case arising on the evidence which should
have been brought to the jury’'s attention. We must agree.
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It is familiar learning that the trial court has a duty to
charge the law applicable to the substantive features of the case
arising on the evidence without special request and to apply the
law to the various factual situations presented by the conflicting
evidence. Griffin v. Watkins, 269 N.C. 650, 153 S.E. 2d 356 (1967).
In the instant case, the evidence disclosed that plaintiff took
possession of defendant’s tractor trailer, while it was parked in
plaintiff’s lot in Raleigh, thereby preventing defendant’s perform-
ance of the subject contract. The court instructed the jury to the
effect that such conduct by plaintiff, without justification, would
amount to plaintiff’s breaching the contract. The evidence also
disclosed that defendant’s actions in bringing the tractor trailer
back to Raleigh were contrary to his instructions to proceed to
Florida; that once in Raleigh, defendant never contacted or
notified anyone connected with plaintiff concerning his intentions
with respect to the contract or the tractor trailer; and that de-
fendant was personally indebted to George Hodges, president of
plaintiff corporation, for the purchase price of the tractor trailer.
We are of the opinion that this evidence was sufficient to raise a
real question as to whether plaintiff’s conduct was justified. The
court’s instruction on “prevention of performance” was insuffi-
cient on the question of justification, and its failure further to
charge on justification was prejudicial error.

Moreover, we also agree with plaintiff’s contention that
evidence of defendant’s bringing the tractor trailer back to
Raleigh, apparently abandoning it there, and failing to notify
plaintiff of his intentions regarding further performance of the
contract was sufficient to require submission to the jury of an in-
struction explaining repudiation as a breach of contract.

Accordingly, the trial court’s failure to charge on substantial
features of the case constitutes error for which plaintiff is en-
titled to a new trial.

Although plaintiff’s remaining assignments of error may have
merit, we refrain from any discussion thereof as they may not
arise again on a new trial.

New trial.

Judges MORRIS and VAUGHN concur.
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ROBERT G. MATTHEWS, JR. anp LORETTA G. MATTHEWS v. AERO
MAYFLOWER TRANSIT CO., INC. & SECURITY STORAGE CO., INC.

No. 773DC718
(Filed 20 June 1978)

Carriers § 12— moving household goods—correct charge not given—owner’s lia-
bility for charge
Defendant shipper was entitled to retain possession of plaintiffs’
household goods until plaintiffs paid $339.41 more than the contract price
agreed upon by the parties for moving plaintiffs’ goods across the country,
even though defendant had miscalculated the weight and mileage resulting in
the higher charge, since defendant was prohibited by 1.C.C. regulations from
relinquishing possession of any freight until all tariff charges had been paid
and was prohibited from charging less for any service than the charge
specified by the tariffs in effect.

APPEAL by plaintiffs from Phillips (Herbert O.), Judge. Judg-
ment entered 19 April 1977 in District Court, PITT County. Heard
in the Court of Appeals 31 May 1978.

Plaintiffs brought this action with reference to a contract
made in 1969 for moving and storage of their household goods.
They allege that an agent of defendant Mayflower advised them
in Pullman, Washington, that their goods weighed 2,320 pounds
and that the cost of shipment from Pullman to Greenville, North
Carolina, computed as a distance of 2,482 miles, would be $461.91,
plus $12.50 for insurance, $13.80 for warehouse handling, $13.80
for one month’s storage, and $40.25 for delivery from storage in
transit, or a total of $542.26. Plaintiffs agreed to these terms.
They later extended the contract for storage for four months.
After they arrived in North Carolina, plaintiffs were informed
that defendant Mayflower had erred both in weighing the goods
and in computing the mileage and that as a result the costs of
shipping were more than $200.00 higher than previously invoiced.
In addition, the monthly storage rates were higher due to the in-
creased weight. Defendant, Security Storage, pursuant to orders
from Mayflower, refused to release the goods until all charges, in-
cluding a separate $141.10 delivery fee, were paid. This fee
covered transportation to Greenville from the storage facility in
Goldsboro. Plaintiffs prayed the court to award them possession
of their goods upon the payment of $595.86, the amount of the
contract made in Washington, plus the additional storage charges.
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Defendants counterclaimed for the full amount they alleged was
due under their various tariffs, a total amount of $930.02, less the
partial payment already made.

On hearing of defendants’ motion for summary judgment, the
court reviewed pleadings and affidavits and concluded that the
motion should be granted. Accordingly, plaintiffs’ action was
dismissed with prejudice, and defendant was granted judgment
for the unpaid balance of freight and storage charges in the
amount of $339.41. Plaintiffs appealed.

Willis A. Talton, for plaintiff appellants.

Taylor, Warren, Kerr & Walker, by Robert D. Walker, Jr,
for defendant appellees.

VAUGHN, Judge.

We conclude that there were no genuine issues as to any ma-
terial fact and that defendants were entitled to judgment as a
matter of law. We, therefore, affirm the entry of summary judg-
ment.

The affidavit of J. R. Bruckman, manager of the Credit and
Collection Department of Aero Mayflower Transit Co., states that
“the plaintiffs’ goods were shipped in interstate commerce under
the provisions of all applicable rules and regulations of the In-
terstate Commerce Act . ...” Plaintiffs offered no evidence that
this was not so. Indeed, they probably could not do so. The goods
were shipped from Washington to North Carolina. U.S.C.A. 49
§ 302(a) provides that Part II of the Interstate Commerce Act
shall “apply to the transportation of passengers or property by
motor carriers engaged in interstate or foreign commerce.” The
weight of plaintiffs’ goods and the distance shipped were estab-
lished by affidavit of the president of Security Storage, Inc. The
defendants also offered into evidence copies of Tariff No. 126-A,
MF —I1.C.C. No. 142, certified by the Secretary of the Interstate
Commerce Commission as having full force and effect in 1969
when plaintiffs shipped their goods. By this tariff, defendants
were obligated to charge the full amount invoiced by them for
cross-country transportation, notwithstanding the original
mistake.

By U.S.C.A. 49 § 323 the carrier is prohibited from relin-
quishing possession of any freight until all tariff charges have
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been paid. By U.S.C.A. 49 § 317(b), the carrier is prohibited from
charging less for any service than the charge specified by the
tariffs in effect. Together these provisions prevent any equitable
considerations from justifying a retention by the shipper of any
part of a lawful tariff charge. “In short, application of tariffs as
published is required regardless of the intention of the parties
and irrespective of the equities existing between carriers and
shippers.” National Van Lines, Inc. v. United States, 355 F. 2d
326, 331 (Tth Cir. 1966); see Louisville & N.R.R. v. Maxwell, 237
U.S. 94, 35 S.Ct. 494, 59 L.Ed. 853 (1915).

From the above authority, it is clear that the defendants are
governed by I.C.C. regulations and are required to collect the full
amount owed them under the tariffs.

Affirmed.

Judges MORRIS and MARTIN concur.
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