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ber 1978.
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. Elected 7 November 1978 and took office 1 January 1979 to succeed N. B. Barefoot who took office on

Superior Court 1 January 1979.

. Appointed 10 January 1979 to succeed S. Pretlow Winborne who retired 31 December 1978.
. Elected 7 November 1978 and took office 4 January 1979 to succeed Woodrow Hill who retired 31

December 1978.

. Elected 7 November 1978 and took office 4 December 1978 to succeed Samuel F. Gantt whose term expired

3 December 1978.

. Appointed 15 December 1978 to succeed Frank Freeman who retired 30 November 1978.

. Appointed Chief Judge 1 January 1979.
. Elected 7 November 1978 and took office 1 January 1979 to succeed Edward K. Washington who took

office on Superior Court 1 January 1979.

. Distriet 19 divided into 19A and 19B effective 1 January 1979.
. Appointed Chief Judge 1 January 1979.

10.
. Appointed 2 March 1979 to succeed Edward E. Crutchfield who retired 31 December 1978.
12,

Appointed 1 January 1979.

Elected 7 November 1978 and took office 4 December 1978 to succeed Joseph P. Edens, Jr. whose term ex-
pired 3 December 1978,
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. B. WADSWORTH, JR., J. B. WADSWORTH III, JEAN L. WADSWORTH,
GuarpiaN FOR HENRY WADSWORTH anp FRANCES WADSWORTH,
MINORS v. GEORGIA-PACIFIC CORPORATION

No. 776SC822
(Filed 5 September 1978)

1. Boundaries § 8.1— boundary dispute —consent to trial before superior court
judge
Although boundary disputes are usually tried by special proceedings
brought before the clerk of superior court under Chapter 38 of the General
Statutes, this statute is not jurisdictional and by consent a boundary dispute
may be originally tried before a superior court judge.

2. Boundaries § 10.1 — boundary dispute —conditional agreement
The parties had not made a binding agreement as to a boundary line
where the agreement was conditioned upon the settlement of a claim by plain-
tiffs for timber cut by defendant, and no settlement had been made.

3. Boundaries § 10.1 — boundary disputes —acts and statements of landowners

When a dividing line between two tracts can be located by the calls in a
deed, the statements and acts of adjoining landowners are not competent
evidence as to the location of the boundary line, but where the line in dispute
is unfixed and uncertain, the acts and admissions of the adjoining landowners
recognizing a certain line as the proper boundary line are evidence competent
to be submitted to the trier of facts.

4. Boundaries § 15.1 — boundary dispute —sufficiency of evidence to support judg-
ment

The evidence in an action to determine a boundary line between two

tracts was sufficient to support the trial court’s determination that the line

was as contended for by defendant where defendant introduced evidence that

1
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defendant and its predecessors in title since 1946 had considered such line as
the boundary line between the tracts; defendant had cut timber up to this line
and plaintiffs’ predecessor in title had cut timber up to this line on his side of
it; and defendant had planted timber up to such line.

Judge MORRIS concurring in result.

Judge HEDRICK dissenting.

APPEAL by plaintiffs from James, Judge. Judgment entered
23 February 1977 in Superior Court, BERTIE County. Heard in the
Court of Appeals 28 June 1978.

The plaintiff J. B. Wadsworth, Jr. began this action by filing
a complaint in which he alleged the defendant had trespassed on
his land, cutting timber owned by him and planting pine trees on
a part of his cultivated land. The defendant filed an answer and
counterclaim in which it alleged the parties owned contiguous
tracts, with J. B. Wadsworth, Jr.’s interest being a life estate.
Defendant asked for damages from J. B. Wadsworth, Jr. for
timber he had cut on its land. The complaint was then amended to
allege the other plaintiffs had an interest in the land, and the ad-
ditional plaintiffs adopted the pleadings of J. B. Wadsworth, Jr.

A jury trial was waived, and it was stipulated that neither
side disputed the other side’s title and that the only question was
the location of the boundary line between the two tracts which
question would be tried on the defendant’s counterclaim. Neither
side offered into evidence a deed so that the boundary line could
not be established by reference to a deed. Plaintiffs and defend-
ant offered evidence which each contended established the bound-
ary according to their respective contentions.

The plaintiffs contended that an agreement had been reached
as to the boundary which was binding on the parties. A writing
designated “line agreement” was received in evidence. This con-
sisted of a plat with a line drawn upon it by L. T. Liverman, Jr., a
surveyor. It was signed by J. B. Wadsworth, Jr. and George L.
Pace, a representative of Georgia-Pacific Corporation, who cer-
tified he had examined the line as shown on the map and agreed
that it was correct. The agreement had been recorded in the Ber-
tie County Register of Deed’s Office. The plaintiffs also offered
evidence by several witnesses, including J. B. Wadsworth, Jr.,
that J..B. Wadsworth, Jr. had farmed the land up to the line
claimed by plaintiffs for 35 years without objection from anyone.
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The defendant offered evidence through several witnesses.
As to the plaintiffs’ contention that the parties had agreed upon a
line, the defendant’s evidence was that George Pace did not have
the authority to bind Georgia-Pacific and that the line agreement
was not a final agreement, but was contingent on J. B.
Wadsworth, Jr.s settling of certain claims he had against
Georgia-Pacific, which he refused to settle, for timber which
Georgia-Pacific had cut. As to the correct location of the line, the
defendant offered evidence that there had never been a line
placed on the ground at the position for which plaintiffs contend-
ed, but there had been a line placed on the ground at the position
for which defendant contended. There was a fence, a ditch and
surveyor’s chops along the line which the defendant contended
had been there since at least 1946. There had never been a
dispute with J. B. Wadsworth, Sr. in regard to the location of the
line and when J. B. Wadsworth, Sr. cut timber on his property in
the 1950’s, he cut up to the line for which the defendant contend-
ed, but had not cut across it. Georgia-Pacific had in the past cut
timber up to the line for which it contended. Georgia-Pacific in
1969 had planted trees up to the line for which it contended and
J. B. Wadsworth, Sr. had made the statement in the presence of
his son, J. B. Wadsworth, Jr., that he had built a fence along the
line of the edge of the trees which Georgia-Pacific had planted.

The court entered a judgment in which it found that the line
between the parties’ lands is as contended for by the defendant.
To support this finding, the court found that this line was well-
established on the ground by old chops in trees, a fence for a part
of the way and a drain or ditch for part of the way and that it
corresponds with a line surveyed by Charles Hale in 1953 and
J. B. Parker in 1930; that Georgia-Pacific and its predecessors in
title have claimed this as the dividing line since 1930 which claim
was known to the plaintiffs; that the defendant has cut and
removed timber lying immediately north of the line; that J. B.
Wadsworth, Sr. sold the timber on his tract in the 1950’s and at
that time he recognized the line claimed by the defendant and did
not cut across it. As to the plaintiffs’ contention that the parties
had agreed upon a line, the court found that J. B. Wadsworth, Jr.
could not agree upon a line because he had only a life estate in
the property; that George Pace was without authority to agree on
the line for Georgia-Pacific; and that there were other considera-
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tions involved in the proposed settlement and an agreement was
never reached.

Satisky and Silverstein, by Howard P. Satisky, for plaintiff
appellants.

Pritchett, Cooke and Burch, by Stephen R. Burch, and
Roswald B. Daly, Jr., for defendant appellee.

WEBB, Judge.
We affirm the judgment of the superior court.

[1] This action was converted from an action for wrongful cut-
ting of timber and trespass to one to determine a boundary line.
Boundary disputes are usually tried by special proceedings
brought before the Clerk of Superior Court under Chapter 38 of
the General Statutes. This statute is not jurisdictional, however,
and by consent a boundary dispute may be originally tried before
a superior court judge. Andrews v. Andrews, 252 N.C. 97, 113
S.E. 2d 47 (1960).

[2] The appellants’ first contention is that the court committed
error by not holding that the parties had made a binding agree-
ment as to the boundary line. If the agreement between the par-
ties as to the boundary line was conditioned upon something else
before becoming effective —in this case the settlement of a elaim
by the plaintiffs for timber cut by the defendant—it was not an
agreement until that settlement was made. Lerner Shops wv.
Rosenthal, 225 N.C. 316, 34 S.E. 2d 206 {1945). The Court found as
a fact based on competent evidence that there was such a condi-
tion upon the agreement, and we are bound by that finding. The
court made other findings in regard to the effectiveness of the
line agreement which appellant contends were not proper. We do
not discuss them. The finding by the court was sufficient to sup-
port the portion of the judgment which held that the agreement
as to the location of the line was not final and it cannot be
disturbed because there is another finding which may not be
proper. 1 Strong, N.C. Index 3d, Appeal and Error, § 57.2, p. 342.

[3, 4] The court found that the boundary line was located accord-
ing to the contention of the defendant. The plaintiffs contend this
was error. Since the case was tried by stipulation on the defend-
ant’s counterclaim as to the location of the boundary line, the
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burden of proof was on the defendant to establish the boundary
line. The question before this Court is whether the defendant of-
fered sufficient, competent evidence to support this finding by the
superior court. Neither side offered a deed in evidence, so the
court could not have found the boundary on the basis of a deed.
When a dividing line between two tracts can be located by the
calls in a deed, the statements and acts of adjoining landowners
are not competent evidence as to the location of the boundary
line, but where the line is in dispute and is unfixed and uncertain,
the acts and admissions of the adjoining proprietors recognizing a
certain line as the proper boundary line are evidenhe competent
to be submitted to the trier of the facts. Kirkpatrick v. Me-
Cracken, 161 N.C. 198, 76 S.E. 821 (1912); Wiggins v. Rogers, 175
N.C. 67, 94 S.E. 685 (1917), and Taylor v. Meadows, 175 N.C. 373,
95 S.E. 662 (1918). The defendant introduced evidence that
Georgia-Pacific and its predecessors in title since at least 1946
had considered the line for which Georgia-Pacific contended as
the boundary between the tracts. Georgia-Pacific had cut timber
up to this line and the plaintiffs’ predecessor in title had cut
timber up to this line on his side of it. Georgia-Pacific had planted
timber up to it. We hold that this was sufficient, competent
evidence for the court to hold that the boundary line was as con-
tended for by Georgia-Pacific. There was evidence from which the
court could have found otherwise, but we are bound by the find-
ings of fact of the superior court.

Some of the findings of fact to support the court’s conclusion
as to the location of the boundary line are not supported by the
evidence. Nevertheless, the court found sufficient facts supported
by competent evidence to support this conclusion and it will not
be disturbed.

The judgment is affirmed.
Judge MORRIS concurs in result.
Judge HEDRICK dissents.

Judge MORRIS concurring.

I concur in the result reached. It is true that neither party
introduced into evidence a deed. Under ordinary circumstances,
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absent evidence that the boundary line cannot be accurately
determined from the deed, the statements and acts of the land-
owners would not be competent evidence in locating the boundary
between them. Here, however, neither party offered any objec-
tion to the evidence upon which the court based its findings as to
the location of the line. Neither should now be heard to complain.

Judge HEDRICK dissenting.

As pointed out in the majority opinion neither party offered
into evidence the deeds to their respective tracts. The court,
therefore, necessarily based its finding that the boundary line
was as contended for by the defendants on the evidence of the
surveyor, Liverman, that he surveyed a line dividing the two
tracts from survey chops on trees, a fence for a part of the way
and a drain or ditch for part of the way. With respect to the line
Liverman surveyed, which the trial court accepted as the dividing
line, Liverman testified: "I did not use any other documents other
than what I found on the ground to locate that line.”

In my opinion the best evidence as to the location of the
dividing line between the two tracts, since the respective titles
were not in dispute, would be the deeds to the two tracts. In my
opinion before the boundary line can be established by evidence
aliunde the record, the party with the burden to establish the line
must first prove that the dividing line cannot be located on the
ground from the calls in the deeds. Thus, in the present case, it is
my opinion that the trial court’s finding the line to be as contend-
ed for by defendant is not supported by competent evidence.
While the parties stipulated that the title to the two tracts of
land was not in dispute, the plaintiff did not agree that the court
could locate the line without regard to the deeds. Indeed, the
record discloses that the plaintiff objected throughout the trial to
the surveyor’s testimony upon which the trial judge relied to
locate the line. I tremble to think of the far-reaching conse-
quences of settling boundary line disputes without regard to the
record title. I vote to vacate the judgment and remand for a new
trial.



N.C.App.] COURT OF APPEALS 7

Currituck Grain Inc. v. Powell

CURRITUCK GRAIN INCORPORATED, A NORTH CAROLINA CORPORATION
v. STALEY POWELL

No. 771D(C880

(Filed 5 September 1978)

1. Uniform Commercial Code § 4— farmer of corn and soybeans —merchant as
defined in U.C.C.

Evidence that defendant was a farmer raising corn and soybeans was suf-
ficient to support a jury’s finding that defendant by his occupation held himsell
out as having knowledge or skill peculiar to corn and soybeans, thus putting
defendant within the statutory definition of “merchant.” G.S. 25-2-104(1)

2. Evidence § 41~ question before jury —opinion evidence inadmissible

In an action for breach of contract to deliver corn and soybeans where
defendant contended that he was not a merchant within the meaning of the
Uniform Commercial Code at the time the contract was made, the trial court
erred in permitting plaintiff to ask its only witness questions on direct ex-
amination with respect to defendant’s knowledgeability, since that was the
question before the jury, and the witness's opinion on that guestion was inad-
missible.

3. Trial § 11.2— jury argument—evidence of witness's credibility —no instruction
to disregard —error
In an action for breach of contract the trial court erred in failing to in-
struct the jury to disregard the jury argument of plaintiff's counsel that "I
have known [the witness] for a long time and he is not a person who is able to
{commit perjury]’, since such argument in effect amounted to testimony by the
attorney as to the credibility of the witness.

APPEAL by defendant from Beaman, Judge. Judgment
entered 11 July 1977 in District Court, CURRITUCK County. Heard
in the Court of Appeals 17 August 1978.

This is an action in which the plaintiff has alleged that the
defendant has refused to deliver corn and soybeans to the plain-
tiff as the defendant contracted to do. The defendant contends
the plaintiff is barred from recovery by the statute of frauds as
set forth in G.S. 25-2-201. This case has previously been in this
Court. See Currituck Grain, Inc. v. Powell, 28 N.C. App. 563, 222
S.E. 2d 1 (1976). On the previous appeal, we reversed on the
ground that the affidavit filed by defendant did not establish as a
matter of law that he was not a merchant within the meaning of
G.S. 25-2-104(1).
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At the trial of the case, evidence was received which taken
most favorably to the plaintiff shows that the defendant had been
in the trucking business for forty years prior to 1970. In 1970, he
began farming with his father. He admitted on cross-examination
that he had filed an affidavit in which he said he had leased ap-
proximately 140 or 150 acres of land in 1970, but denied the af-
fidavit was correct as to the date. He testified he rented the land
in 1971 and purchased a farm from a Mr. Warren in 1973. The
defendant discussed with Mr. Warren the best way to market his
crops and Mr. Warren told him it would be best to contract for
the sale of them. The defendant then called Mr. Williams, the
agent of plaintiff and agreed to sell the corn and soybeans to
plaintiff. Written confirmation of the sales was mailed by plaintiff
to the defendant and no reply was received by the plaintiff from
defendant. The defendant sold the corn and soybeans to another
merchant for a higher price. The defendant testified he had not
previously sold corn or soybeans. From a verdict in favor of the
plaintiff, the defendant appeals.

White, Hall, Mullen and Brumsey, by William Brumsey III,
for plaintiff appellee.

Twiford, Trimpi and Thompson, by John G. Trimpi, for de-
fendant appellant.

WEBB, Judge.

The defendant’s first assignment of error is that the district
court erred in not granting his motion for a directed verdict and
for a judgment n.o.v. The defendant contends that the evidence
met the test as laid down by this Court in its previous opinion so
that as a matter of law he was not a merchant at the time the
alleged contract was made. He contends that the evidence shows
he had never negotiated a grain contract prior to 1974, that he
had never sold any grain or soybeans prior to that time and that
he had no knowledge of the customs and practices of the market-
ing of grain prior to that time. The opinion in the previous case
does state that the affidavit of the defendant does not establish
these facts, but the opinion does not hold as to what constitutes a
merchant within the meaning of the statute. In determining
whether all the evidence shows the defendant was not a merchant
we must look at the statute. G.S. 25-2-201 provides:
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{1) Except as otherwise provided in this section a contract
for the sale of goods for the price of five hundred dollars
($500.00) or more is not enforceable by way of action or
defense unless there is some writing sufficient to indicate
that a contract for sale has been made between the parties
and signed by the party against whom enforcement is sought
or by his authorized agent or broker.

& * *®

(2) Between merchants if within a reasonable time a writing
in confirmation of the contract and sufficient against the
sender is received and the party receiving it has reason to
know its contents, it satisfies the requirements of subsection
(1) against such party unless written notice of objection to its
contents is given within ten days after it is received.

G.S. 25-2-104 provides:

(1) “Merchant” means a person who deals in goods of the
kind or otherwise by his occupation holds himself out as hav-
ing knowledge or skill peculiar to the practices or goods in-
volved in the transaction. . .

* * *

(3) “Between merchants” means in any transaction with
respect to which both parties are chargeable with the
knowledge or skill of merchants.

The statutory definition of a merchant is in the disjunctive.
As applied to this case a merchant is (1) one who deals in corn
and soybeans, or (2) one who by his occupation holds himself out
as having knowledge or skill peculiar to the practice of dealing in
corn and soybeans, or (3) one who by his occupation holds himself
out as having knowledge or skill peculiar to the goods involved in
the transaction which are corn and soybeans. The Official Com-
ment to G.S. 25-2-104 states it as follows: “The professional status
under the definition may be based upon specialized knowledge as
to the goods, specialized knowledge as to business practices, or
specialized knowledge as to both and which kind of specialized
knowledge may be sufficient to establish the merchant status is
indicated by the nature of the provisions.”
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[1] We hold that the evidence in this case that the defendant
was a farmer raising corn and soybeans was sufficient to support
a jury’s finding that the defendant by his occupation held himself
out as having knowledge or skill peculiar to corn and soybeans.
This would put him within the statutory definition of merchant.
We also hold that there was sufficient evidence to support a
jury’s finding that the defendant by his occupation held himself
out as having knowledge or skill peculiar to the practice of deal-

ing in corn and soybeans which would also put him within the

statutory definition of merchant.

There have been cases from other jurisdictions passing on
this question. See Sierens v. Clausen, 60 Ill. 2d 585, 328 N.E. 2d
559 (1975); Cook Grains v. Fallis, 239 Ark. 962, 395 S.W. 2d 555
(1965); Continental Grain Co. v. Martin, 536 F. 2d 592 (5th Cir.
1976), cert. denied, 429 U.S. 1024 (1976); Decatur Cooperative
Association v. Urban, 219 Kan. 171, 547 P. 2d 323 (1976); Lish ».
Compton, 547 P. 2d 223 (Utah 1976); Loeb and Co., Inc. wv.
Schreiner, 294 Ala. 722, 321 So. 2d 199 (1975); Sand Seed Service,
Inc. v. Poeckes, 249 N.W. 2d 663 (Iowa 1977). The majority of
these hold that being a farmer does not make a person a mer-
chant. None of the cases construe the statute as we do, but we
believe the plain words of the statute govern.

[2]1 Under his second assignment of error, the defendant has
brought forward exceptions to questions propounded by the plain-
tiff on direct examination of its only witness. These questions
were:

“Q. And did he hold himself out as having knowledge by
his occupation as a farmer that he knew what he was talking
about when he was negotiating the sale with you?

MR. TRIMPI: OBJECTION.
THE COURT: OVERRULED.

WITNESS: I certainly felt like he knew what he was talk-
ing about.

BY MR. BRUMSEY:

Q. Was his conversation with you in your opinion knowl-
edgeable?
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MR. TRIMPI: OBJECTION.
THE COURT: OVERRULED.
WITNESS: Yes.”

We believe this assignment of error has merit. Each of the
questions is a leading question. The first question asks the
witness to answer the very legal question which will determine
this case, a question which is now before this Court for the sec-
ond time. We do not believe the witness could properly answer it.
The second question asks the witness his opinion as to the
knowledgeability of the defendant. We presume the propounder
of the question meant knowledgeable as to dealing in corn and
soybeans. It asked the witness his opinion as to the question
before the jury. There is some debate among textbook writers as
to whether this type of evidence should be excluded. See 1
Stansbury's N.C. Evidence, § 126 (Brandis Rev. 1973) pp. 400-402,
and footnote 63. We believe the court should not have allowed
either of these questions.

[8] The defendant’s third assignment of error pertains to the
argument of plaintiff's counsel to the jury. The defendant takes
exception to the following argument:
“I contend to you, ladies and gentlemen, that Mr. Williams is
a man to be believed. He is a man who is known throughout

this county for his honesty and integrity. He has been elected
for several terms on the Currituck County School Board—

MR. TRIMPI: OBJECTION.
THE COURT: Well, SUSTAINED.
MR. BRUMSEY: (Continuing his argument:)

He is a man of honesty and integrity and he is not going to
come before you ladies and gentlemen and commit perjury
from the witness stand under oath. I have known him for a
long time and I know he is not a person who is able to do
that.

MR. TRIMPI: OBJECTION.

THE COURT: OVERRULED.
* ] *
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Mr. Williams has also been under attack, his memory has
been under attack to some extent about the number of con-
versations, type of conversations he had with Mr. Powell.
Ladies and gentlemen there is a reason for Mr. Williams to
be able to remember Mr. Powell's conversation over and
above any other person he had conversations with. And you
know the reason for that? Because the other people by and
large have all complied with the contract—

MR. TRIMPI: OBJECTION.
THE COURT: OVERRULED.”

The plaintiff’s counsel’s statement about the witness “I have
known him for a long time and he is not a person who is able to
do that” is in effect testimony by the attorney as to the credibili-
ty of the witness. It was error for the court not to sustain the
defendant’s objection and instruct the jury to disregard this argu-
ment. We hold that the failure of the court to instruet the jury to
disregard this argument, combined with the admission of im-
proper evidence as shown above, was prejudicial enough to re-
quire a new trial.

The defendant has also assigned as error the court’s charge
in defining the word "“merchant.” The court used the statutory
definition of merchant as found at G.S. 25-2-104(1). Without pass-
ing on this assignment of error, the court at a new trial can use
this opinion for a more detailed definition.

New trial.

Chief Judge BROCK and Judge HEDRICK concur.

LUIS E. DONAYRE v. ROBERT T. JONES

No. 77175C849
(Filed 5 September 1978)

Brokers and Factors § 4— broker’s liability for losses incurred —limited obligation

In an action for breach of contraet arising from the sale of certain com-
modities options, the {rial court properly entered summary judgmert for
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defendant where plaintiff alleged and the parties agreed that defendant
obligated himself to accept “liability for all losses incurred in [the plaintiff's]
purchase of December 26, 1972 six pack beyond the initial $3000.00 you
invest”; by his affidavit filed in support of his summary judgment motion,
defendant contended that the above wording of defendant’s letter to plaintiff
was properly construed as imposing liability upon him only in the event of a
margin call resulting in the plaintiff's being required to make an additional
cash outlay of all or part of the $2000 carried on margin account, and the letter
should not be construed as an agreement holding defendant liable for fluctua-
tions in the value of commodity options detrimental to plaintiff; and plaintiff in
no way contested the facts set forth in defendant’s affidavit.

APPEAL by plaintiff from Crissman, Judge. Judgment
entered 5 August 1977 in Superior Court, SURRY County. Heard
in the Court of Appeals 14 August 1978.

The plaintiff, Luis E. Donayre, initiated this action on 22
March 1976 against the defendant, Robert T. Jones, alleging a
breach of contract by the defendant arising from the sale of cer-
tain commodities options. By his complaint, the plaintiff alleged
that the defendant was employed as a sales representative for
Goldstein, Samuelson, Inc., at all times pertinent to this action.
During December of 1972, the defendant attempted to persuade
the plaintiff to invest in a “six-pack” of commodities consisting of
six-month commodity options for the purchase of six individual in-
vestments itemized as sugar, silver, plywood, cocoa, copper, and
platinum. By letter dated 19 December 1972, the defendant in-
formed the plaintiff that: “This will confirm that I accepted liabili-
ty for all losses incurred in your purchase of December 26, 1972
six pack beyond the intitial $3000.00 you invest.”

The plaintiff further alleged that he invested in such com-
modities options with Goldstein, Samuelson, Inc., on 26 December
1972. This investment was made in the form of the plaintiff’s
check of 3 January 1973 in the amount of $3,080.

The plaintiff also alleged that Goldstein, Samuelson, Inc.,
filed for bankruptcy on 27 February 1973 and has since been
placed in receivership and adjudicated to be a bankrupt. The
plaintiff alleged that at the time of the filing for bankruptcy the
commodities options in question were of a value of $10,154.50.
The plaintiff made demand of the defendant for $7,074.50 which
he alleged the defendant owed him as a result of the agreement
contained in the defendant’s letter of 19 December 1972, The de-
fendant refused the demand.
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The defendant filed an answer in which he admitted most of
the plaintiff’s allegations but denied any loss by the plaintiff in
excess of the $3,000 originally invested or any liability arising
from the letter of 19 December 1972. The defendant also filed a
motion for summary judgment in his favor and a supporting af-
fidavit. In his affidavit the defendant stated that, during
December of 1972, the plaintiff wished to invest $5,000 in six-
month commodity options. The plaintiff elected to finance the
$5,000 purchase by giving the defendant a check for $3,080 and
placing $2,000 on a margin account. The $80 figure represented in-
terest on the $2,000 placed upon margin account for six months at
8 percent interest. The plaintiff wished assurance that there
would be no margin call requiring him to produce the $2,000
placed on margin account. As a result of the plaintiff's desire in
this regard, the defendant wrote him the letter of 19 December
1972 referred to in the complaint. The defendant stated in his af-
fidavit that the plaintiff has never been called upon to produce
any part of the $2,000 on margin account and has suffered no loss
other than his initial cash outlay of $3,000 on the $5,000 invest-
ment.

The plaintiff filed an affidavit in which he essentially
restated portions of his complaint. That affidavit did not tend to
contradict the statements of fact set forth in the defendant’s af-
fidavit. The trial court allowed the defendant’s motion and
granted summary judgment in his favor from which the plaintiff
appealed.

Franklin Smith for plaintiff appellant.
George C. Mountcastle for defendant appellee.

MITCHELL, Judge.

The plaintiff assigns as error the entry of summary judgment
in favor of the defendant by the trial court. In support of this
assignment, the plaintiff contends that a genuine issue of material
fact exists as to the amount of his losses and, thus, the resulting
liability of the defendant. We do not agree.

The parties agree that the defendant obligated himself to ac-
cept “liability for all losses incurred in [the plaintiff’s] purchase of
December 26, 1972 six pack beyond the initial $3,000.00 you in-
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vest.” By his affidavit, the defendant provided additional facts
surrounding the sale of the commodities options to the plaintiff
which gave rise to the defendant’s letter accepting liability.
Neither the plaintiff’s complaint nor his affidavit filed in response
to the defendant’s motion for summary judgment in any way con-
tests these additional facts as set forth in the defendant’s af-
fidavit. Instead, the plaintiff’s affidavit merely restates certain
allegations of the complaint without referring to the additional
facts set forth by the defendant. By his affidavit, the defendant
made a convineing showing that genuine issues of fact are lacking.
Therefore, the plaintiff was required to demonstrate by affidavit
or other receivable facts that a real, not a formal, controversy ex-
isted. He could not and did not demonstrate the existence of such
a controversy by his affidavit, which merely restated certain
allegations of the complaint and held back any evidence in his
possession relating to the events surrounding the defendant’s
agreement to accept liability. Patrick v. Hurdle, 16 N.C. App. 28,
190 S.E. 24 871, cert. denied, 282 N.C. 304, 192 S.E. 2d 195 (1972).
As the plaintiff did not introduce any materials pointing to
specific areas of impeachment or contradiction and did not contest
the additional facts set forth in the defendant’s affidavit, only la-
tent doubts as to the credibility of the statements set forth in the
defendant’s affidavit were raised: Therefore, the affidavit was suf-
ficient to support a motion for summary judgment. See Kidd v.
Early, 289 N.C. 343, 222 S.E. 2d 392 {1976).

The issue of the defendant’s liability vel non rests upon the
intention of the parties at the time he wrote the letter of 19
December 1972 accepting liability for losses. The intention of the
parties at that time must be determined “from the expressions
used, the subject matter, the end in view, the purpose sought and
the situation of the parties at the time.” Electric Co. v. Insurance
Co., 229 N.C. 518, 520, 50 S.E. 2d 295, 297 (1948). The plaintiff con-
tends that, when viewed in this context, the defendant’s letter
constituted an acceptance of liability for any fluctuation in the
value of the commodities options which were detrimental to the
plaintiff. The defendant contends, however, that the wording of
the letter was properly construed as imposing liability upon him
only in the event of a margin call resulting in the plaintiff’s being
required to make an additional cash outlay of all or part of the
$2,000 carried on margin account.
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The word “loss” is a generic and relative term and not a
word of limited, hard and fast meaning. Black’s Law Dictionary,
1094 (Revised 4th ed. 1968). A mere reduction in the value of
property may constitute a “loss” in one case, while in others that
word may be used so as to include only a total and complete
separation from a thing of value. Compare Boney v. Insurance
Co., 213 N.C. 470, 196 S.E. 837 (1938), with Logan v. Johnson, 218
N.C. 200, 10 S.E. 2d 653 (1940). Such words, capable of more than
one meaning, must be given that meaning which it is apparent the
parties intended. 3 Strong, N.C. Index 3d, Contracts, § 12, p. 390.
Here, the language employed by the defendant in his letter of 19
December 1972 must be given such construction as 'he should
have supposed the plaintiff would give it or as would have been
fairly justified on the plaintiff’'s part. Koppers Co., Inc. v.
Chemical Corp., 9 N.C. App. 118, 175 S.E. 2d 761 (1970); 17 Am.
Jur. 2d, Contracts, § 248, p. 641. We hold that the application of
these rules to the writing in question commands the conclusion
that the defendant could only suppose that the plaintiff would
construe the letter as an acceptance of liability by the defendant
for any additional cash outlays required of the plaintiff by virtue
of a margin call, and that the plaintiff was not fairly justified in
giving the terms of the letter any other construction.

It is true, of course, that the letter of 19 June 1972 did not
express in specific terms this limitation of the defendant’s liabili-
ty to possible additional cash outlays which might be required of
the plaintiff. However, our courts will imply such limitations
where, as here, from the language of the contract and the cir-
cumstances under which it is entered, it may be inferred that the
parties must have intended the stipulation in question. The policy
of the law is to supply in contracts that presumed to have been
deemed obvious by the parties. Lane v. Scarborough, 284 N.C.
407, 410-11, 200 S.E. 2d 622, 624 (1973). To construe the
defendant’s letter of 19 December 1972 as an agreement to be
held liable for fluctuations in the value of commodity options
detrimental to the plaintiff would make him liable for all such
detrimental variations resulting from the daily fluctuations in the
value of the commodities options in question during the entire
period they were held by the plaintiff. We think it may be
presumed to have been deemed obvious by the parties that the
defendant did not accept liability for so-called “paper losses”
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resulting from fluctuations in the value of commodities options.
Instead, we find it must have been so obvious to the parties as
not to require expression that the defendant accepted liability
only for additional cash outlays if required of the plaintiff. See 17
Am. Jur. 2d, Contracts, § 255, p. 651.

We base our holding upon the defendant’s letter of 19
December 1972 taken within the context of a transaction in com-
modity options as alleged in the plaintiff's complaint. We note
that those portions of the defendant’s affidavit in support of his
motion for summary judgment, which are uncontested by the
plaintiff, tend to support our interpretation. We have found it un-
necessary to rely upon the affidavits of either party but have con-
sidered them for the purpose of determining whether they raise
material issues of fact. We have determined they do not.

The trial court properly concluded that there was no genuine
issue as to any material fact, and that the defendant was entitled
to summary judgment as a matter of law. The judgment of the
trial court must be and is

Affirmed.

Judges VAUGHN and MARTIN (Robert M.) concur.

FORMAN & ZUCKERMAN, P. A. v. DONALD SCHUPAK, ERIC D. ROSEN-
FELD, anp PETER D. FISCHBEIN, INDIVIDUALLY AND PARTNERS TRADING AS
SHUPAK, ROSENFELD & FISCHBEIN

No. 77185C850

(Filed 5 September 1978)

1. Judgments § 13.2— netice of hearing of default judgment motion—due process
Notice given to defendants of a hearing on plaintiff’s motion for judgment
by defauit provided defendants with sufficient. time in which to prepare and
present their contentions so as to comply with due process where defendants
received actual notice that the action had been filed against them; a year and a
half later defendants were given thirteen days’ notice of the hearing on plain-
tiff's motion; and the record shows that defendants received actual notice of
the hearing since they responded by letter to the clerk raising what they
perceived to be viclations of the local rules of court.
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2. Trial § 1; Judgments § 13.2— local court rules—calendaring of motion where
request filed a day late
A local rule of court, promulgated by the senior resident superior court
judge pursuant to G.S. 1A-1, Rule 40, which provided that “Requests for
pretrial hearings on motions will be considered by the Calendar Committee if
filed by 5:00 p.m. on Monday two (2) weeks prior to the beginning of the ses-
sion requested” meant only that the calendar committee was not required to
consider a belated request that a motion be calendared at a certain session and
did not prohibit the calendaring of a motion for default judgment where the re-
quest was a day late if the calendar committee or the court so chose.

APPEAL by defendants from Walker (Hal H.), Judge. Judg-
ment entered 18 May 1977 in Superior Court, GUILFORD County.
Heard in the Court of Appeals 15 August 1977.

This is an action in which the plaintiff sought to recover
unpaid fees for legal services provided to the defendants. The
plaintiff commenced this action by the filing of summons and a
complaint on 6 October 1975 with service upon the defendants by
mail. The defendants moved to dismiss for lack of in personam
jurisdiction. On 6 October 1976 we affirmed the trial court’s
denial of the motion. Forman & Zuckerman, P. A. v. Schupak, 31
N.C. App. 62, 228 S.E. 2d 503 (1976). The Supreme Court of North
Carolina denied the defendants’ petition for discretionary review,
Forman & Zuckerman, P. A. v. Schupak, 292 N.C. 264, 233 S.E. 2d
391 (1977), and the appellate judgment was certified to the Clerk
of Superior Court of Guilford County. The clerk received and filed
that certification on 16 March 1977.

On 27 April 1977 the defendants’ default was entered by the
clerk. The plaintiff filed a motion for judgment by default on 3
May 1977 together with a request that the motion be calendared
for hearing on 16 May 1977. The defendants responded by letter
to the local calendaring clerk on 10 May 1977 indicating that the
calendar request was one day late under the local court rules and
could not be considered. The plaintiff then wrote a letter to the
calendaring clerk indicating that the matter had been placed upon
the court’s calendar for 16 May 1977, and that the plaintiff did not
waive any right to have the motion heard at that time. The plain-
tiff requested that, in deference to the defendants’ objection by
their letter, the matter also be placed upon the court’s calendar
for 30 May 1977. A copy of this letter was forwarded to the de-
fendants. The matter was brought on for hearing before the trial



N.C.App.] COURT OF APPEALS 19

Forman & Zuckerman v. Schupak

court, as originally calendared, during the 16 May 1977 session.
The trial court entered judgment by default against the defend-
ants on 18 May 1977. From the entry of this judgment, the de-
fendants appealed.

William Zuckerman for plainiiff appellee.
Peter D. Fischbein, pro se and for defendant appellants.

MITCHELL, Judge.

The defendants’ sole assignment of error is directed to the
failure of the trial court to remove the plaintiff’s motion for judg-
ment by default from the 16 May 1977 calendar. The defendants
contend that they were thereby denied due process and rights
provided by local court rules.

Due process, of course, requires adequate notice and oppor-
tunity to be heard. As the Supreme Court of the United States
has specifically stated:

An elementary and fundamental requirement of due process
in any proceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford
them an opportunity to present their objections. . . . The
notice must be of such nature as reasonably to convey the re-
quired information . . . and it must afford a reasonable time
for those interested to make their appearance. . .. But if with
due regard for the practicalities and peculiarities of the case
these conditions are reasonably met, the constitutional re-
quirements are satisfied.

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306,
314-15, 94 L.Ed. 865, 873, 70 S.Ct. 652, 657 (1950) (citations omit-
ted).

[1] The defendants were originally given notice of the pendency
of this action on 6 October 1975. They obviously received this
notice as they came into court to contest jurisdiction. A year and
a half later, the defendants were given thirteen days’ notice of
the hearing on the plaintiff’s motion for judgment by default. The
record on appeal clearly reflects that the defendants had actual
notice, as they responded by letter to the clerk raising what they
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perceived to be violations of the local rules of court. Given these
facts, we hold that the notice given the defendants provided them
with a reasonable period of time in which to prepare and present
their contentions with regard to the plaintiff’s motion.

We do not find the defendants’ absence from the hearing to
have been excused by their purported reliance on their letter to
the clerk raising issues concerning the local rules or by their
receipt of the plaintiff’s later letter to the clerk by way of
response. The defendants assumed the dual position of attorneys
and clients and were required to give both their personal and pro-
fessional attention to their business on the docket. They, like
other parties to actions before the courts, were required to re-
main alert in protecting their rights and interests and could not
sleep on those rights. School v. Peirce, 163 N.C. 424, 79 S.E. 687
(1913). By failing to appear or to make reasonable inquiry of the
court as to whether the matter would be heard on 16 May 1977,
the defendants failed to exercise the care and attentiveness re-
quired of parties and attorneys in an action before the courts. We
hold that the defendants were not denied due process, and this
assignment is without merit.

[2] The defendants additionally contend that the trial court com-
mitted reversible error by calendaring the plaintiff’s motion in
violation of local court rules. We find this contention also without
merit.

It is true that a judicially evolved rule of administrative law
requires executive agencies of government to follow certain pro-
cedures they have promulgated, even though the procedures did
not originally arise from any constitutional requirement. See
Vitarelli v. Seaton, 359 U.S. 535, 3 L.Ed. 2d 1012, 79 S.Ct. 968
(1959), and Securities & Exch. Com. v. Chenery Corp., 318 U.S. 80,
87 L.Ed. 626, 63 S.Ct. 454 (1942). This rule, however, constitutes a
recognition of the fact that the “procedural” rules of such agen-
cies generally take on certain aspects of both procedural and
substantive law. The rule does not, therefore, apply with equal
vigor to local rules of court which are adopted to promote the
effective administration of justice and do not substantially deter-
mine the parties’ procedural or substantive rights previously pro-
vided by our General Statutes or other applicable law.
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The rules in question were promulgated by the Senior Resi-
dent Superior Court Judge of Guilford County pursuant to his
authority under G.S. 1A-1, Rule 40, to “provide by rule for the
calendaring of actions for trial in the superior court division of
the various counties within his district.” These rules provide, in
part, that “Requests for pretrial hearings on motions will be con-
sidered by the Calendar Committee if filed by 5:00 p.m. on Mon-
day two (2) weeks prior to the beginning of the session
requested.” As the plaintiff’'s request that its motion be calen-
dared for the 16 March 1977 session was filed a day late, the
calendar committee was not required to consider the request. The
rule did not, however, prohibit the calendaring of the motion at
the requested session if the calendar committee or the trial court
so chose. We do not think these facts present a situation in which
the defendants’ failure to pursue the matter further constituted
excusable neglect induced by justifiable reliance upon their letter
to the clerk referring to the local rules or induced by the
response of the plaintiff. Local rules adopted pursuant to G.S.
1A-1, Rule 40, are rules of court which are adopted to promote
the effective administration of justice by insuring efficient calen-
daring procedures are employed. Wide discretion should be af-
forded in their application so long as a proper regard is given to
their purpose. See Wagner v. Edington Coal Co., 100 W. Va. 117,
130 S.E. 94 (1925).

The defendants failed to show that the granting of the calen-
daring request, which was filed a day late under the local rules, in
any way harmed them or constituted an abuse of discretion.
Therefore, it was not error for the trial court to calendar or hear
the motion, and the judgment of the trial court is

Affirmed.

Chief Judge BROCK and Judge MARTIN (Robert M.) concur.
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STATE OF NORTH CAROLINA v. BOBBY GENE BROWN

No. 7855C314
(Filed 5 September 1978)

1. Automobiles § 46 — opinion testimony as to speed —opportunity for observation

In this prosecution for involuntary manslaughter and driving under the in-
fluence, a witness had an adequate opportunity to observe defendant’s
automobile in travel so that he was competent to testify that the automobile
was “going fast” immediately prior to the accident where the witness testified
that he was.in an upstairs apartment on a corner of the intersection where the
accident occurred; he heard the loud sound of a car coming down the street
toward the intersection and immediately went to a window and observed
defendant's car coming toward the intersection; and he watehed as defendant
attempted to turn at the intersection and drove his automobile into a yard
where two children were playing. The witness’'s admission that he had never
driven an automobile did not bear on the competency of his testimony but only
on its probative force.

2. Automobiles § 46— opinion that defendant exceeded speed limit —knowledge of
speed limit

There was sufficient evidence that a witness knew the speed limit in the

area in question to permit him to testify that defendant’s automobile was

traveling in excess of the speed limit where an officer had previously testified

that the posted speed limit in the area was 35 mph, and the witness testified

on cross-examination that he thought the speed limit in the area was 35 mph.

3. Homicide § 27.2— involuntary manslaughter —exceeding speed limit — sufficient
evidence to support instruction
A witness’s testimony that defendant was traveling at an excessive rate
of speed was sufficient to support the court’s instruction that the jury should
find defendant guilty of involuntary manslaughter if, among other things, it
found he “intentionally or recklessly violated the law by . . . operating a vehi-
cle in excess of the speed limit.”

APPEAL by defendant from Webb, Judge. Judgment entered
7 October 1977 in Superior Court, NEW HANOVER County. Heard
in the Court of Appeals 21 August 1978.

Defendant was charged with involuntary manslaughter and
operating a motor vehicle while under the influence of an intox-
icating beverage. The defendant pled not guilty to each charge,
and the State presented evidence tending to show the following:

At about 6:40 p.m. on 28 May 1977 the defendant was travel-
ling at a fast rate of speed in a southerly direction on 8th Street
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in Wilmington, North Carolina. When he reached the intersection
at Meares Street the defendant attempted to turn left, hit the
southeast curb, continued across Meares Street and jumped the
north curb, hitting two children who were playing in the yard.
Phillip Devone was injured and Richard Nixon was killed in the
accident. Later the defendant submitted to a breathalyzer test
and was determined to have a .16 percent blood alcohol content.

The defendant presented evidence tending to show that the
accident was the result of faulty brakes.

The jury found the defendant guilty of both offenses. Pur-
suant to the defendant’s motion the trial court arrested judgment
in the case in which defendant was found guilty of driving under
the influence of an intoxicating beverage. From a judgment im-
posing a 5 year prison sentence for his conviction of inveoluntary
manslaughter, the defendant appealed.

Attorney General Edmisten, by Associate Attorney Thomas
H. Davis, Jr., for the State.

Ernest B. Fullwood for the defendant appellant.

HEDRICK, Judge.

[1] The defendant’s two assignments of error focus on the trial
court’s admission of testimony regarding the speed at which he
was driving at the time of the accident, and the court’s instruc-
tion thereon. The defendant recognizes the general rule that a
“‘person of ordinary intelligence, who has had an opportunity for
observation, is competent to testify as to the rate of speed’ of a
motor vehicle.” 1 Stansbury’s N.C. Evidence § 131, at 420 (Brandis
rev. 1973) and cases cited thereunder. He argues that the witness,
Alphonso Braggs, did not have sufficient opportunity to observe
the defendant’s moving vehicle and ascertain its speed at the time
of the accident.

Braggs first testified that he was in his upstairs apartment
at the northeast corner of 8th and Meares Streets when he heard
“the loud sound of a car coming down going south on 8th Street”;
that he immediately went to his window facing south and ob-
served the defendant’s car heading south on 8th Street; that he
watched as the defendant turned east on Meares Street, drove
onto the sidewalk on the southeast corner of the intersection, and
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then crossed Meares Street and came to rest in the yard where
the children had been playing. The district attorney then asked
the witness what he had noticed about the defendant’s automobile
when he first observed it, and Braggs replied that “[ilt was going
fast.” The defendant’s objection and motion to strike this
testimony was overruled.

In our opinion Braggs had an adequate opportunity to
observe the defendant’s automobile in travel, and thus, he was
competent to testify as to its fast rate of speed immediately prior
to the accident. See Brown v. Neal, 283 N.C. 604, 197 S.E. 2d 505
(1973); Homeycutt v. Strube, 261 N.C. 59, 134 S.E. 2d 110 (1964).
The witness’ admission that he has never driven an automobile
bears not on the competency of the evidence, but on its probative
force. Murchison v. Powell, 269 N.C. 656, 153 S.E. 2d 352 (1967).
Furthermore, we find the cases upon which the defendant relies,
State v. Becker, 241 N.C. 321, 85 S.E. 2d 327 (1955), and Fleming
v. Twiggs, 244 N.C. 666, 94 S.E. 2d 821 (1956), distinguishable
since in each of these cases the witness, whose testimony as to
speed was excluded, had been distracted in his observation or had
observed the vehicle only a few feet before impact.

[21 The defendant also excepted to Braggs’ testimony that in his
opinion the defendant’s automobile was travelling in excess of the
speed limit. He argues that there was no indication in the record
that the witness knew the speed limit in the vicinity in which the
accident occurred. Prior to Braggs’ testimony Officer Robert Lee
Harris, Jr. of the Wilmington Police Department testified that the
“posted speed limit in the area of 8th and Mears [sic] on . . . [28
May 1977] was thirty-five miles an hour.” Braggs testified on
cross-examination that he thought the speed limit in the vicinity
was thirty-five miles per hour. We think this evidence provided
an adequate foundation upon which Braggs could testify that the
defendant was driving in excess of the speed limit.

[3] Our disposition of the foregoing assignment is likewise
dispositive of the defendant’s assignment regarding the trial
court’s instruction on the speed at which the defendant was driv-
ing his automobile. In the pertinent portion of the charge the trial
judge instructed the jury that it should find the defendant guilty
of involuntary manslaughter if, among other things, it found that
he ‘“intentionally or recklessly violated the law by either
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operating a vehicle in excess of the speed limit,” or by driving
under the influence of an intoxicating beverage. Clearly, Braggs’
testimony that the defendant was travelling at an excessive rate
of speed was sufficient to support the quoted instruction. The
defendant’s assignments of error challenging the admission of
Braggs’ testimony of speed and the instruction thereon are over-
ruled.

We hold that the defendant received a fair trial free from
prejudicial error.

No error.

Chief Judge BROCK and Judge ARNOLD concur.

ELIZABETH ELAINE GRIFFITH v. BILLY NEAL GRIFFITH

No. 7726DC874
(Filed 5 September 1978)

1. Divorce and Alimony § 23— child support arrearage —child over 18— jurisdic-
tion of court to order payment of arrearage

Defendant’s contention that the trial court did not have authority to
entertain a motion in the cause to reduce to judgment the support payments
alleged to be in arrears because the only minor child of the marriage had
reached the age of majority is without merit, since the child became 18 on 2
Mareh 1976; plaintiff sought and obtained judgment for only the amount of ar-
rearage in child support which accrued until and including 2 March 1976; and
the legal obligation to provide child support and the failure to meel that
obligation both arose while the court had jurisdiction.

2. Divorce and Alimony § 24— child support arrearage —motion in the cause to
recover —real party in interest

In an action to recover past due child support payments, defendant’s con-

tention that the child, who had reached the age of 18, was the real party in in-

terest rather than plaintiff mother is without merit since the custodial parent,

who provides support which the other parent was legally obligated to provide,

is the real party in interest in an action to recover the support so provided.

3. Notice § 2; Rules of Civil Procedure § 5— notice served on atterney of record
— sufficieney

The attorney who represented defendant in the action concerning child
support thereby became the defendant’s attorney of record and remained such
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by virtue of his failure to withdraw with leave of the court; therefore, notice of
a motion in the cause for arrearage in child support could properly be served
on defendant’s attorney of record, and defendant could not ecomplain of inade-
quate notice. G.S. 1A-1, Rule 5(b).

APPEAL by defendant from Brown, Judge. Order entered 25
July 1977 in District Court, MECKLENBURG County. Heard in the
Court of Appeals 16 August 1978.

This is an action to recover child support payments which are
in arrears. In 1962 the plaintiff sued the defendant for divorce
and, at the time of the divorce, the trial court ordered the defend-
ant to pay child support. The defendant failed to comply with this
order, and in August of 1969 the court found him to be in arrears.
The court ordered him to pay the amount in arrears plus $600 to
the plaintiff's attorney.

The defendant once again failed to comply with the court’s
order, and on 21 April 1976 the plaintiff filed a motion seeking
judgment against the defendant for wunpaid child support
payments of $7,438.50 and for attorney’s fees. By this time,
neither the plaintiff, the defendant nor the child resided in North
Carolina. The child became eighteen years of age shortly before
this motion was filed.

In order to give notice to the defendant of the pending mo-
tion, the plaintiff's attorney mailed a letter of notice to the de-
fendant at a Houston, Texas, address and to his attorney of
record on the date the motion was filed. The letter addressed to
the defendant was returned undelivered, but on 11 May 1976 the
defendant’s attorney of record responded to the notice by in-
dicating that he was unable to contact his “former client,” that
the defendant was unaware of the pending action and that the at-
torney did not intend to make a personal appearance at the hear-

ing.
On 13 May 1976, the court conducted a hearing on the motion
and issued an order which set forth findings of fact and conclu-

sions of law and rendered judgment against the defendant for the
amount in arrears and the plaintiff's attorney’s fees.

On 10 February 1977, the defendant filed a motion to dismiss
and set aside the order of 13 May 1977 or, in the alternative, for a
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new trial. The trial court entered an order denying the motion on
25 July 1977. The defendant appealed.

Thomas R. Cannon for plaintiff appellee.

Weinstein, Sturges, Odom, Bigger, Jonas & Campbell, by T.
LaFontine Odom and L. Holmes Eleazer, Jr., for defendant ap-
pellant.

MITCHELL, Judge.

[1] Defendant brings forward six assignments of error which are
presented in three arguments. Basically, the defendant argues
that the judgment of 13 May 1976 should not have been granted.

Defendant first contends that the trial court, in entering the
13 May 1976 judgment, lacked subject matter jurisdiction and
that the motion to dismiss should have been granted. The defend-
ant argues that the trial court did not have authority to entertain
a motion in the cause to reduce to judgment the support
payments alleged to be in arrears, as the only minor child of the
marriage had reached the age of majority. We do not agree.

In 1962, the plaintiff and the defendant came before the trial
court on the matter of the custody and support of their minor
child. Where the parties invoke the jurisdiction of the court in
such matters, the minor child becomes a ward of the court. As a
result the court has continuing authority to compel the parents to
fulfill their legal obligations to the child. Shoaf v. Shoaf, 282 N.C.
287, 192 S.E. 2d 299 (1972). Although the legal obligation of a
parent to support his child ceases upon the child’s emancipation,
the court nevertheless continues to have authority to compel a
parent to provide that support due before emancipation, so long
as the action is not barred by the statute of limitations. See Lind-
sey v. Lindsey, 34 N.C. App. 201, 237 S.E. 2d 561 (1977).

In this case, the minor child became eighteen years of age on
2 March 1976. The plaintiff sought and obtained judgment for
only the amount of arrearage in child support which accrued until
and including 2 March 1976. The legal obligation to provide child
support and the failure to meet that obligation both arose while
the court had jurisdiction. The court did not extend its jurisdic-
tion any further than was required to insure that the defendant
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complied with its prior order for the support of his minor chiid.
Therefore, the court had jurisdiction over the subject matter of
this case.

[2] Defendant next contends that the plaintiff was not the real
party in interest. Defendant argues that, since the minor child
had become eighteen years of age, the child was the real party in
interest rather than the mother. It is true that a minor child by
his guardian may institute an action for his support. G.S.
50-13.4(a). However, it is also true that a parent having custody of
a minor child may institute an action for the support of such child,
and once an order for support has been obtained, the past due
payments may be reduced to judgment by motion in the cause.
G.S. 50-13.4(a), and 13.4(f)(8). The fact that a child becomes eight-
een years of age does not prevent the parent having custody from
having the past due payments which accrued while the child was
a minor reduced to judgment. See Lindsey v. Lindsey, 34 N.C.
App. 201, 237 S.E. 2d 561 (1977). If the custodial parent provides
support which the other parent was legally obligated to provide,
then the custodial parent is a real party in interest in an action to
recover the support so provided. Therefore, the trial court cor-
rectly determined that the plaintiff was a real party in interest.

[3] The defendant next contends that he was not given proper
notice of the motion in the cause to reduce to judgment the sup-
port payments alleged to be in arrears. We do not agree.

Although the defendant was not served personally in this
case, G.S. 1A-1, Rule 5(b) allows service of notice of written mo-
tions by service on the attorney of record. This procedure, as ex-
plained in United States v. Curry, 47 U.S. 106, 110, 12 L.Ed. 363,
365 (1847):

Is undoubtedly good and according to established practice in
courts of chancery. No attorney or solicitor can withdraw his
name, after he has once entered it on the record, without the
leave of the court. And while his name continues there, the
adverse party has a right to treat him as the authorized at-
torney or solicitor, and the service of notice upon him is as
valid as if served on the party himself.

The attorney upon whom notice was served represented the
defendant in the action concerning child support and, thereby,



N.C.App/] COURT OF APPEALS 29

State v. McGill

became the defendant’s attorney of record. The relationship be-
tween a party and his attorney of record continues so long as the
opposing party may enter a motion in the matter or apply to the
court for further relief. Weddington v. Weddington, 243 N.C. 702,
92 S.E. 2d 71 (1956). Since that attorney did not withdraw from
the case with leave of the court and motions might still be proper-
ly entered, he continued to be the defendant’s attorney of record.

It is clear that notice may be served on the attorney of
record and that such notice is notice to the party. G.S. 1A-1, Rule
5(b); Shoaf v. Shoaf, 282 N.C. 287, 192 S.E. 2d 299 (1972). Since
notice was properly served on the defendant’s attorney of record,
the defendant cannot now complain of inadequate notice absent a
showing of extraordinary circumstances not presented by this
case.

For the reasons stated, the order of the trial court is

Affirmed.

Judges VAUGHN and MARTIN (Robert M.) concur.

STATE OF NORTH CAROLINA v. RONALD McGILL

No. 7826SC301
(Filed 5 September 1978)

1. Indictment and Warrant § 8.4— election between offenses —discretionary mat-
ter
It was within the discretion of the trial court to decide whether it would
compel the State to elect between the two offenses charged and, if so, at what
stage in the trial.

2. Criminal Law § 137.1— two crimes charged —dismissal of wrong charge—no
prejudice
Where defendant was charged with possession of marijuana and posses-
sion of marijuana with intent to sell, and the jury returned a guilty verdict on
the charge of possession of marijuana, the trial court’s clerical error in dismiss-
ing that charge was not prejudicial to defendant, since judgment was entered
in the possession with intent to sell case for the exact crime of which the jury
found defendant guiity.
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3. Criminal Law § 88— cross-examination limited —no error
The trial court did not err in limiting defendant’s cross-examination of a
witness, since the evidence elicited upon cross-examination was irrelevant and
since defendant failed to include in the record what the witness's answer
would have been had he been permitted to testify.
4. Criminal Law § 75.9— volunteered statement —ownership of contraband

Evidence was sufficient to support the trial court’s conclusion that, after
officers searched an apartment and discovered a quantity of marijuana, defend-
ant voluntarily stated that everything in the apartment was his.

APPEAL by defendant from Walker (Ralph A.), Judge. Judg-
ment entered 3 November 1977, in Superior Court, MECKLENBURG
County. Heard in the Court of Appeals 17 August 1978.

Defendant was indicted for possession of marijuana and for
possession of marijuana with intent to sell. At his trial on both of-
fenses, the State presented evidence tending to show that on the
evening of 26 November 1976, police officers, acting pursuant to a
search warrant, went to a residence at 929 Beal Street in
Charlotte. There they discovered the defendant, Lind Criddell,
and two children. During a search of the residence, they also
discovered a large quantity of marijuana in a bedroom closet and
a smaller quantity in a shoe box. Defendant, for whom the search
warrant had been issued, was arrested and was read his constitu-
tional rights. The officers questioned Criddell but eventually
decided not to arrest him. Officer M. F. Greene testified over ob-
jection that, during his questioning of Criddell, the defendant
stated that Criddell did not live there, that Criddell knew nothing
about anything in the apartment, and that everything in the
apartment was his, the defendant’s.

Defendant put on evidence tending to show that on the eve-
ning in question he was just visiting in the apartment which was
rented by Amelia McDaniel. He denied claiming to Officer Greene
that everything in the apartment was his.

The jury returned a verdict of guilty of possession of more
than one ounce of marijuana. Defendant was sentenced to im-
prisonment for not less than sixteen months nor more than
twenty-four months. He appeals.

Attorney Gemeral Edmisten, by Assoctate Attorney
Christopher P. Brewer, for the State.

Laura A. Kratt for defendant appellant.
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HEDRICK, Judge.

[1,2] Prior to the trial of this case, defendant made several mo-
tions, one of which was that the State elect between the two
charges of possession of marijuana and possession of marijuana
with the intent to sell and deliver. The trial court reserved a rul-
ing on this motion until a later time. After the jury returned a
guilty verdict on the charge of possession of marijuana, the trial
judge sentenced defendant and then ordered, erroneously, the
dismissal of case T6CRS69882, which was the indictment charging
possession of marijuana. Defendant now argues that the trial
court’s reservation of a ruling on the motion for the State to elect
and its subsequent error in dismissing the case for which defend-
ant had been found guilty constituted prejudicial error. We do not
agree.

First of all, our courts have long held that a trial court has
broad discretion in deciding whether it will compel an election of
offenses and, if so, at what stage in the trial. See State v. Smith,
201 N.C. 494, 160 S.E. 577 (1931), and cases cited therein. Defend-
ant’s argument that the reading of multiple indictments prej-
udiced him in the eyes of the jury is simply not sufficient for us
to find that the trial court abused its discretion in the matter.
Furthermore, we do not accept defendant’s argument that the
trial ecourt’s instructions, which explained the counts as alter-
native offenses, were prejudicial to the defendant.

Secondly, the obvious clerical error by His Honor in dismiss-
ing case 7T6CRS69882, possession of marijuana, had no prejudicial
effect on defendant. Judgment was entered against defendant in
case T6CRS69883 for the exact crime of which the jury found him
guilty, possession of marijuana, a lesser included offense of
possession of marijuana with intent to sell. Therefore, there was
no resulting harm to defendant.

[3] A second argument brought forward by defendant is that the
trial court committed prejudicial error in refusing to allow de-
fendant his full right to cross-examine Officer Greene. The record
discloses that a voir dire hearing was held to determine whether
there was probable cause for the issuance of the search warrant.
Defense counsel, in cross-examining Officer Greene concerning the
reliability of a confidential informant, elicited the following
testimony:
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“I received my information from a reliable informant
who had given me information leading to the arrest of three
other persons. None of them had been convicted at the time
this warrant was issued. I am not sure if any of them has
been convicted as of this time. I believe Patricia Cureton
plead [sic] guilty to the charge. I was not present at the trial
and the other two, one of them is scheduled next week.

“The Amelia Wilkins trial is next week and I am not
sure of the status of Brunson. I have not been called to Court
for it yet. I have a subpoena for Wilkins on my desk, I
believe for the 7th. I've been advised that Patricia Cureton
plead [sic] guilty. I don’t know. I just know what I've been
told.

“Q. Well, let me ask you, did you arrest her on October
9, 1976?

“DISTRICT ATTORNEY: OBJECTION.

“COURT: SUSTAINED. I don’t care to go into those cases
any further.

EXCEPTION No. 27

We fail to see the relevance of defendant’s questioning at the
point at which the prosecutor’s objection was sustained. Further-
more, defendant failed to make an offer of proof which would aid
us in determining whether there was error in the trial court’s rul-
ing. When an objection to a question is sustained, this ordinarily
means that the answer the witness would have given should be
made a part of the record on appeal. See 1 Stansbury’s North
Carolina Evidence § 26 (Brandis rev. 1972).

[4] Defendant’s final argument on this appeal is that the trial
court erred in allowing into evidence the alleged statement by
defendant that Criddell knew nothing about the apartment and
that everything in the apartment was his, not Criddell’'s. The
record, however, reveals that the trial court conducted a voir dire
hearing into the admissibility of the statement. At the close of
the hearing, the trial court made the following findings of fact:

“3. That a search of the premises was conducted and
that a quantity of marijuana was discovered in the said apart-
ment. That the defendant was advised of his constitutional
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rights. That the law enforcement officers then questioned one
Lind Criddell who was there in the apartment and that the
defendant stated to the officers that Criddell did not live
there and that everything in the apartment was the defend-
ant’s.

“4, That the defendant was 26 years of age and did not
appear to be under the influence of any alcohol or controlled
substances. That the defendant understood his constitutional
rights and that no questions were asked of the defendant
after being advised of his rights.”

Based on these findings, the trial court concluded that defendant
had volunteered the statement in question. Since the court’s find-
ings are supported by competent evidence, they are binding on
appeal. State v. Frazier, 280 N.C. 181, 185 S.E. 2d 652 (1972);
State v. Arrington, 27 N.C. App. 664, 219 S.E. 2d 791 (1975). The
findings of fact in turn support the trial court’s conclusion of law.

We find, therefore, that defendant received a fair trial, free
from prejudicial error.

No error.

Chief Judge BROCK and Judge WEBB concur.

STATE OF NORTH CAROLINA v. ELTON TEW

No. 784SC332

(Filed 5 September 1978)

1. Criminal Law § 99.3— judge’s comment “Who cares?”—no expression of
opinion
In a homicide prosecution, the trial judge's comment “Who cares?” after
defense counsel had asked decedent’s wife to repeat the number she stated she
had called to reach the police immediately after decedent was stabbed did not
constitute a prejudicial expression of opinion, particularly since defense
counsel was allowed to explain his reason for bringing out the witness’s
familiarity with the telephone number and defense counsel’s examination of
the witness proceeded thereafter without incident.
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2, Criminal Law § 99.8— court’s questioning of witness
Defendant was not prejudiced by four questions which the trial eourt
asked State's witnesses where the tenor of the questions was neutral and they
all sought to elicit information that would prove to be helpful to the defendant.

3. Criminal Law § 99.2; Homicide § 20.1— identity of person in photograph—
court’s response to juror’s question —identity of deceased not removed from
jury’s consideration

In a homicide prosecution in which a juror asked the trial judge how he
would know that a photograph was of deceased if he did not know deceased
personally, the trial judge’s response, “It’s not for you to consider. Listen to
the evidence,” did not remove from the jury’s consideration the identity of the
person killed but merely told the juror not to consider how he would know the
person in the photograph, as the evidence either would or would not satisfy
him on that point, and that he should listen to such evidence to make his
determination. Furthermore, the trial judge’s response was not prejudicial to
defendant since defendant admitted that he stabbed the person alleged to have
been killed.

APPEAL by defendant from Smith (David), Judge. Judgment
entered 9 November 1977 in Superior Court, SAMPSON County.
Heard in the Court of Appeals 23 August 1978.

Defendant Elton Tew was arrested without a warrant on 7
August 1977 and held on a magistrate’s order issued on the same
date alleging probable cause to believe that defendant murdered
Louis Fulton Gilmore. Preliminary hearing was conducted, prob-
able cause was found and Tew was bound over to superior court
for trial on 22 August 1977 on charges of second degree murder.

Trial was begun 7 November 1977 before Judge David Smith.
Evidence for the State tended to show that on 7 August 1977
defendant stabbed and killed Louis Gilmore after Gilmore came
into defendant’s house uninvited and began threatening Gilmore’s
wife (who was living with the defendant at the time). The defend-
ant took the stand and admitted stabbing Gilmore from behind
after Gilmore had threatened Mrs. Gilmore and put his hands in
his pocket. The jury found the defendant guilty of voluntary
manslaughter and he was sentenced to six years imprisonment.
From this judgment defendant appeals, assigning error.

Attorney General Edmisten, by Associate Attorney Leigh
Emerson Koman, for the State.

John R. Parker, for the defendant.
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MARTIN (Robert M.), Judge. b

Defendant’s assignments of error pertain to actions and com-
ments of the trial judge which were purportedly prejudicial. We
will deal with them seriatim.

I

[1] Defendant contends that it was a prejudicial expression of
opinion for the trial judge to interject the remark “who cares?”
after a question asked by defendant’s counsel in violation of G.S.
1-180. In the cross-examination of Magdeline Gilmore, decedent’s
spouse, counsel for defendant was inquiring as to what she did im-
mediately after the alleged stabbing. She stated that she called
the rescue squad and then she “called 2-4141 and the law
answered.”

Q. “What is that number?”
Court: “Who cares?”

Counsel for defendant concedes that this is the only comment in
the record which might tend to ridicule the defendant or his
counsel, but contends that in the context of the entire record, the
effect of the trial judge's comment was to express an opinion
about the case in violation of G.S. 1-180. We do not agree. Defend-
ant relies on State v. Staley, 292 N.C. 160, 232 S.E. 2d 680 (1977)
and State v. Hewitt, 19 N.C. App. 666, 199 S.E. 2d 695 (1973} in
support of his contention. Our examination finds the instant
record devoid of the circumstances cited in the above two cases
where there was repeated and sometimes heated exchange be-
tween the trial judges and defense counsel, giving rise to the
possibility that, on the totality of the trial record, the juries may
have inferred that the trial judges were expressing opinions
about the merit of the testimony and the defendants before them.
Such is not the case here. Counsel for defendant was allowed to
explain his reason for bringing out the witness’s familiarity with
the particular telephone number and the cross-examination pro-
ceeded thereafter without incident. While we do not approve the
inadvertent remark of the trial judge, we find it harmless error.
The defendant’s first assignment of error is overruled.
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I

[2] Defendant next contends that the trial court erred in his ex-
amination of some of the State’s witnesses, contending that the
examination went beyond what was necessary for proper
understanding and clarification of the testimony. We do not
agree. Such examination tends to create a prejudicial atmosphere
where, by the frequency, or tenor of questions asked, or the per-
sistence of the trial judge in asking them, the jury gets the im-
pression of a “judicial leaning.” State v. Staley, 292 N.C. 160, 232
S.E. 2d 680 (1977). In the instant case the trial judge asked only
four questions which we are asked to review. They all sought to
elicit information that would prove to be helpful to the defendant.
The tenor of the questions is neutral and certainly the question-
ing was not excessive. Any error contained therein would tend to
be favorable to the defendant, and accordingly we overrule his
second assignment of error.

III

[31 The defendant lastly assigns as error the trial judge’s
response to the juror’s question in the following dialogue:

Juror Number One: “Sir, how would I know that is Gilmore
if I don’t know him personally?”

Court: “It’s not for you to consider. Listen to
the evidence.”

Defendant contends that by answering the juror’s question in that
manner, the trial judge removed from the jury’s consideration the
identity of the subject in the photograph. We do not agree. We
think it apparent that the judge was instructing the juror not to
consider how he would know the person in the photograph, as the
evidence either would or would not satisfy him on the point and
he should listen to such evidence to make his determination. In
his instructions to the jury, Judge Smith correctly placed the
burden upon the State to prove defendant’s guilt beyond a
reasonable doubt. In the face of defendant’s admission that he did
stab Louis Gilmore, we perceive that any possible error or confu-
sion here was harmless. Defendant’s third assignment of error is
overruled.
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v

In conclusion, we find that on the record the defendant had a
fair trial free from prejudicial error. Accordingly, the judgment of
the trial court is affirmed.

No error.

Judges VAUGHN and MITCHELL concur.

MATTIE W. HEWETT v. JOHNNIE HEWETT, JESSE HEWETT, ANNIE MAE
HEWETT, GOLEY HEWETT, ELEANOR HEWETT, JAMES BERNARD
HEWETT, WESLEY HEWETT, WOODROW HEWETT, HENRY HEWETT,
MAYBELLE HEWETT, INA HEWETT, INA LEE HEWETT, FRANK KEL-
LY HEWETT, LARUTH HEWETT, anpo DONALD HEWETT

No. 77135C935
(Filed 5 September 1978)

Partition § 7.2— exceptions to commissioners’ order not timely —no showing of
mistake, fraud or collusion
In a partition proceeding where the report of the commissioners was prop-
erly confirmed by the clerk, it will not be disturbed on appeal since
respondents failed to make timely exceptions, and since they made no showing
of fraud, collusion or mistake. G.S. 46-19.

APPEAL by respondents from McConnell, Judge. Order
entered 15 August 1977 in Superior Court, BRUNSWICK County.
Heard in the Court of Appeals 23 August 1978,

Petitioner and respondents owned a certain tract of land as
tenants in common; petitioner Mattie Hewett owned a 7/18 un-
divided interest in the land. Petitioner instituted this special pro-
ceeding for a partition of the land, and commissioners were
appointed. The commissioners found that the land had been divid-
ed into small farms and homesteads in such manner that it was
difficult to make a division, and they were authorized to employ a
surveyor and appraiser for help. The commissioners subsequently
recommended that the timber first be sold from the land, that
petitioner’s interest then be allotted to her individually, and that
respondents could then have their interests allotted collectively



38 COURT OF APPEALS [38

Hewett v. Hewett

or individually as they chose. The clerk approved the recommen-
dations and ordered them carried out. The timber was sold for
over $11,000. The commissioners then filed a report allotting
three tracts of land to petitioner and providing that the remain-
ing land could be divided among respondents at a later time. The
commissioners also noted that some of respondents’ heirs or kin
were living in two mobile homes on the land allotted to petitioner
without petitioner’s authorization. They recommended that the
mobile homes be removed but that $750 be given to the owners of
each mobile home as compensation. It was further recommended
that the timber proceeds be used to pay the costs of the land divi-
sion and that the remainder be divided among the parties. The
clerk entered an order approving the recommendations on 10
November 1976. No exceptions were filed by any parties to the
order of the clerk at this time or within ten (10) days thereafter.
Writs of possession were subsequently entered directing removal
of the mobile homes. On 8 June 1977 some of the respondents ob-
jected and filed a motion to set aside the orders which had been
entered in the proceedings. The clerk denied the motion. On ap-
peal, Judge John McConnell affirmed the clerk’s 10 November
1976 order. Respondents have now appealed to this Court from
that order, assigning error.

Prevatte, Herring, Prevatte & Owens, by Richard S. Owens
III, for the petitioner.

Cherry and Wall, by James J. Wall, for the respondents.

MARTIN (Robert  M.), Judge.
Respondents made four assignments of error in this appeal.

1) They contend that it was improper to allow and order sale
of the timber located on the subject property.

2} They contend it was error for the clerk to confirm the
reports of the commissioners because specific values were not
assigned to the severalty shares.

3) They contend it was error for the clerk to allow attorney
fees to counsel for petitioner from the funds generated by sale of
the timber.
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4) They contend that the court had no jurisdiction to put the
petitioner in possession of the land allotted to her by the commis-
sioners’ report.

Without reference to the merits of the respondents’ conten-
tions, we are constrained to hold that the report of the commis-
sioners was properly confirmed by the clerk, and will not now be
disturbed. G.S. 46-19 provides that unless exceptions to the report
of the commissioners in a partition proceeding are filed within ten
(10) days of filing of such report, the report is confirmed and may
be set aside only on grounds of fraud, collusion or mistake.
Although respondents argue that sufficient mistake existed to
form a basis for overturning the confirmed report of the commis-
sioners, their argument is without merit. Mistake has been de-
fined as “some unintentional act, or omission, or error, arising
from ignorance, surprise, imposture or misplaced confidence.” 54
Am. Jur. 2d, Mistake, § 1 (1971), Black’s Law Dictionary 1152 (4th
ed 1951). Although respondents have alleged in conclusory terms
that the clerk’s confirmation of the commissioners’ report itself
was a mistake, they did not, on hearing de novo before Judge Mec-
Connell, allege or prove those facts which would constitute
mistake requiring that the report of the commissioners be
vacated. Respondents were repsesented by counsel, their at-
torney serving additionally as a commissioner for the sale of the
timber in question. Respondents do not show that they were
deceived or misled into failing to file exceptions to the commis-
sioners’ report, or that they were mistaken as to its contents.
They were under no other impediment which would excuse their
failure to timely file their exceptions, and therefore these excep-
tions must be deemed waived and the order confirming the com-
missioners’ report upheld. Floyd v. Rook, 128 N.C. 10, 38 S.E. 33
(1901); G.S. 46-19.

Affirmed.

Judges VAUGHN and MITCHELL concur.
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STATE OF NORTH CAROLINA v. JAMES P. MULLIS

No. 7827SC289
(Filed 5 September 1978)

Automobiles § 126.3 — testimony by breathalyzer operator —insufficient foundation
—permit issued by Department of Human Resources

A proper foundation was not laid for the admission of testimony by a
breathalyzer operator where the operator testified that he possessed “a valid
permit to administer the breathalyzer test in North Carolina” but there was
no showing that the permit was issued by the Department of Human
Resources as required by G.S. 20-139.1(b).

APPEAL by defendant from Snepp, Judge. Judgment entered
7 December 1977 in Superior Court, GASTON County. Heard in the
Court of Appeals 16 August 1978.

Defendant was convicted in the District Court of Gaston
County of operating a motor vehicle on the highway under the in-
fluence of intoxicating liquor. He appealed to the Superior Court.
From a jury verdict of guilty and judgment of four months in
custody in the Gaston County jail, defendant appealed.

Attorney General Edmisten, by Assistant Attorney General
Isaac 1. Avery 111, for the State.

Steve Dolley, Jr., for defendant appellant.

ERWIN, Judge.

Defendant contends that the trial court erred in allowing into
evidence testimony of the breathalyzer operator when the proper
foundation had not been laid by showing what permit he held and
who issued it.

G.S. 20-139.1(b) reads:

“Chemical analyses of the person’s breath or blood, to be
considered valid under the provisions of this section, shall
have been performed according to methods approved by the
Commission for Health Services and by an individual possess-
ing a valid permit issued by the Department of Human
Resources for this purpose. The Department of Human
Resources is authorized to approve satisfactory techniques or
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methods, to ascertain the qualifications and competence of in-
dividuals to conduct such analyses, and the Department of
Human Resources may issue permits which shall be subject
to termination or revocation at the discretion of the Depart-
ment of Human Resources; provided, that in no case shall the
arresting officer or officers administer said test.” (Emphasis
added.)

The evidence of the State tended to show that on 25
September 1977 at about 12:10 a.m. the defendant was observed
operating his Thunderbird at a high rate of speed while traveling
north on U.S. 321, leaving the State of South Carolina and enter-
ing Gaston County, North Carolina. The defendant was stopped
by James Carter of the South Carolina Highway Patrol, who
testified that defendant’s vehicle was going from the left lane to
the right lane in an erratic fashion. A North Carolina highway
patrolman was dispatched to the site where the defendant was
waiting with the South Carolina patrolman. Defendant was placed
under arrest and taken to the Gaston County Courthouse.
Sergeant Brison of the North Carolina Highway Patrol ad-
ministered the breathalyzer test which showed a reading of
0.17%. Sergeant Brison testified, “I possess a valid permit to ad-
minister the breathalyzer test in North Carolina and have a per-
mit with me in Court. I have a copy of the permit with me, a
duplicate copy. It is State’s Exhibit Number Four.”

We have carefully examined the record before us, and we
cannot find that State’s Exhibit No. 4 was introduced into
evidence. We do not find any evidence to show who issued the
permit to Sergeant Brison to administer the breathalyzer test. In
view of this, we must find error and grant defendant a new trial.

The mandate of the statute can be met in one of three ways:
(1) by stipulation between the defendant and the State that the in-
dividual who administers the test holds a valid permit issued by
the Department of Human Resources; or (2) by offering the permit
of the individual who administers the test into evidence and in
the event of conviction from which an appeal is taken, by bringing
forward the exhibit as a part of the record on appeal; or (3) by
presenting any other evidence which shows that the individual
who administered the test holds a valid permit issued by the
Department of Human Resources. See State v. Eubanks, 283 N.C.
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556, 196 S.E. 2d 706 (1973), rehearing denied, 285 N.C. 597 (1973).
In the case before us, none of the three is shown.

The other assignments of error of the defendant have been
considered and are overruled.

The defendant is awarded a new trial.
New trial.

Judges PARKER and CLARK concur.

ROBERT L. AGALIOTIS v. LOUIS AGALIOTIS anp FRANCES SCATES

No. 7712DC925
(Filed 5 September 1978)

Uniform Commercial Code § 33— check payable to wrong person—payee’s name
signed by another —no wrongful conversion

In an action for the wrongful conversion of the proceeds of a check, the
trial court erred in granting plaintiff’'s motion for summary judgment where
the uncontradicted evidence tended to show that defendant was entitled to
receive the proceeds of an insurance policy in which plaintiff was named as in-
sured and defendant was named as payor; the insurance company intended to
deliver the check to defendant and did so; only by administrative error was
the check made payable to plaintiff rather than to defendant; and defendant
endorsed the check by signing plaintiff’s name, as he was permitted to do
under G.S. 25-3-203.

APPEAL by defendant Louis Agaliotis from Brewer, Judge.
Judgment entered 19 August 1977 in District Court, CUMBERLAND
County. Heard in the Court of Appeals 22 August 1978.

Plaintiff alleged in his complaint that the defendant Louis
Agaliotis, father of plaintiff, wrongfully converted the proceeds of
a check in the amount of $1,852. Plaintiff’'s name, Robert L:
Agaliotis, appeared on the check as payee. Defendant Agaliotis
answered, denying that he had converted the funds and claiming
that the check was intended for him. Both plaintiff and defendant
Agaliotis moved for summary judgment, and the trial court
granted the plaintiff’s motion. Defendant appeals.
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Downing, David, Vallery & Maxwell, by Edward J. David,
for plaintiff appellee.

Barrington, Jones & Witcover, by Henry W. Witcover, for
defendant appellant Louis Agaliotis.

ERWIN, Judge.

Defendant contends that the trial court erred in concluding
as a matter of law that he “willfully and wrongfully endorsed the
check signing the name: ‘Robert L. Agaliotis,’ " that plaintiff was
entitled to the proceeds thereof, and that defendant had con-
verted such proceeds. We find merit in defendant’s arguments
and hold that the trial court erred in granting plaintiff's motion
for summary judgment.

The trial court made the following findings of fact:

“I. That a contract of insurance was entered into be-
tween Louis Agaliotis and Occidental Life Insurance Com-
pany of North Carolina set forth in insurance policy No. 260
664 in which the said Louis Agaliotis was named as payor
and the plaintiff, Robert L. Agaliotis, was named as the in-
sured. The policy further provides that all transactions af-
fecting the policy prior to the insured’s reaching the age of
twenty-one (21) shall be between the company and said payor.

II. That pursuant to a paid-up provision in the contract
Louis Agaliotis as payor, as provided in said policy of in-
surance, requested the proceeds of the policy and a check in
the amount of $1852.00 was issued by the said Occidental Life
Insurance Company of North Carolina and delivered to Louis
Agaliotis.

III. Through administrative error by Occidental Life In-
surance Company, the check was issued with the name of
Robert L. Agaliotis as payee. The intent of the said company
being to issue and deliver the check and pay the proceeds of
the said insurance policy to Louis Agaliotis as payor.

IV. That the said check was cashed by Louis Agaliotis
endorsing on the said instrument the name Robert L.
Agaliotis and that the said Louis Agaliotis received the pro-
ceeds of the check.”
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The findings of fact show, and it was not contradicted, that de-
fendant was entitled to receive the proceeds of the insurance
policy in question, that the insurance company intended to deliver
the check to defendant and did so, and that only by ad-
ministrative error was the check made payable to “Robert L.
Agaliotis.”

Thus, it appears to us that plaintiff's position is that defend-
ant should be liable to him merely because of the administrative
error and defendant’s having indorsed the check “Robert L.
Agaliotis.” G.S. 25-3-203, “Wrong or misspelled name,” provides in
pertinent part:

“Where an instrument is made payable to a person
under a misspelled name or one other than his own he may
indorse in that name or his own or both . ..”

Plaintiff must show some basis, other than a mere misnomer, to
recover of defendant; he has not done so. In fact, the trial court
concluded that plaintiff was not entitled to the proceeds of the
policy and yet granted summary judgment for plaintiff. In reality,
defendant, not plaintiff, was the payee, and defendant did no
more than indorse the check in a manner permitted under the
Uniform Commercial Code.

Summary judgment under Rule 56 may be entered only
where there is no genuine issue as to any material fact, and clear-
ly if findings of fact are necessary to resolve an issue as to a
material faet, summary judgment is improper. Insurance Agency
v. Leasing Corp., 26 N.C. App. 138, 215 S.E. 2d 162 (1975). Here,
however, we feel that the trial court was merely summarizing the
material facts that were not at issue.

Defendant further argues that the trial court erred in failing
to grant his motion for summary judgment. We agree. Defendant
filed his motion, which was supported by affidavits. Under Rule
56(e) it became incumbent upon plaintiff to show that there is a
genuine issue for trial; he may not rely upon the mere allegations
of his pleadings. If he does not do so, summary judgment, if ap-
propriate, shall be entered against him. Defendant successfully
carried his burden of showing that no genuine issue of material
fact existed. Plaintiff failed to counter such showing.
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It follows that the trial court erred in granting plaintiff’s mo-
tion for summary judgment in the amount of $1,852 and in failing
to grant defendant’s motion for summary judgment as to the
claims in plaintiff’s complaint. The undisputed facts presented a
question of law for the court, and it should have entered summary
judgment for defendant. See Mattox v. State, 280 N.C. 471, 186
S.E. 2d 378 (1972). The judgment appealed from is reversed, and
the case is remanded with instructions that summary judgment
be entered in favor of defendant in accordance with this opinion.

Reversed and remanded.

Judges PARKER and CLARK concur.

CHARLES CLODFELTER EmprLOYEE-PLAINTIFF v. UNITED FURNITURE COM-
PANY EmrrLovEr; AMERICAN MUTUAL LIABILITY INS. CO., CARRIER,
DEFENDANTS

No. 77101C954
(Filed 5 September 1978)

Master and Servant § 91 — workmen’s compensation —claim not filed in time —ab-
sence of estoppel
The Industrial Commission’s determination that there was insufficient
evidence of estoppel to give the Commission jurisdiction over a workmen's
compensation claim filed by plaintiff more than two years after he reached the
age of 18 was supported by the evidence where plaintiff testified that he did
not file the claim earlier because he had been told by his foreman and the
employer’s personnel manager that he was not entitled to any benefits, and
the foreman and personnel manager testified that they could not recall giving
such advice, since the Commission was the sole judge of the credibility of the
witnesses and the weight to be given to their testimony, and the Commission
resolved the conflict in the evidence against plaintiff.

APPEAL by plaintiff from the decision of the North Carolina
Industrial Commission filed 12 August 1977. Heard in the Court
of Appeals 25 August 1978,

Plaintiff instituted this workmen’s compensation proceeding
on 11 August 1975 to recover for injuries received on 31 July
1969. Plaintiff’s evidence tended to show that he was 16 years old
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and working for defendant Furniture Company during the sum-
mer of 1969, that his right forearm was injured when two fluores-
cent lights exploded, that he notified his foreman Jerry Lanier
immediately and was taken to a hospital where he stayed for
three days, that his doctor and his hospital bills were paid for
him, that he asked foreman Lanier and personnel manager Alton
Myers about further benefits after he was discharged from the
hospital, that both told him that he was not entitled to any
benefits since he resigned from the job after the accident and
since he had only been summer help, that he did not file a
workmen’s compensation claim until August 1975 because of what
these two men had told him, and that he still suffers scarring and
numbness and weakness in his right forearm. The hearing com-
missioner entered an order in which he found as facts that plain-
tiff filed for workmen’s compensation benefits over two years
after he reached the age of 18, that plaintiff alleged that he
delayed because he had been informed that he was not entitled to
benefits, that the foreman and personnel manager could not recall
giving such advice and that “there is insufficient evidence of
estoppel in this case to confer jurisdiction on the Commission.”
The commissioner therefore dismissed the proceeding for lack of
jurisdiction. The Full Commission affirmed this order. From this
determination, plaintiff appealed.

Gerrans & Spence, by C. E. Gerrans, for the plaintiff.

Teague, Johnson, Patterson, Dilthey & Clay, by George W.
Dennis I1I, for the defendants.

MARTIN (Robert M.), Judge.

The question for decision is whether there was sufficient
evidence of estoppel to give the North Carolina Industrial Com-
mission jurisdiction when no claim was filed by the plaintiff
within the time allowed by G.S. 97-24(a). We answer the question
in the negative. G.S. 97-24(a) provides:

“The right to compensation under this Article shall be for-
ever barred unless a claim be filed with the Industrial Com-
mission within two years after the accident, and if death
results from the accident, unless a claim be filed with the
Commission within one year thereafter.”
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Plaintiff contends the employer should be estopped from
asserting the lateness of a claim if the employer discouraged the
filing through misrepresentation, deception or assurances. He
argues that his evidence should invoke the doctrine of estoppel
for that defendants’ employees could not recall what they might
have said at the time of the accident.

The general rule in this State is stated in Hart v. Motors, 244
N.C. 84, 88, 92 S.E. 2d 673, 676 (1956):

“The North Carolina Industrial Commission has a special or
limited jurisdiction created by statute, and confined to its
terms. Viewed as a court, it is one of limited jurisdiction, and
it is a universal rule of law that parties cannot, by consent,
give a court, as such, jurisdiction over subject matter of
which it would otherwise not have jurisdiction. Jurisdiction
in this sense cannot be obtained by consent of the parties,
waiver, or estoppel. (Citations omitted.)” See Barham wv.
Hosiery Co., 15 N.C. App. 519, 190 S.E. 2d 306 (1972).

There is a direct contradiction between the testimony
presented by the plaintiff and that offered by the defendants. A
resolution of this conflict necessarily requires passage on the
credibility of the witnesses involved. In finding as a fact and con-
cluding as a matter of law that there is insufficient evidence of
estoppel to confer jurisdiction on the Commission, both Deputy
Commissioner Delbridge and the Full Commission have resolved
this credibility question contrary to the plaintiff. This being so,
this finding of fact and conclusion of law is binding on appeal, as
the Commission is the sole judge of the credibility of the
witnesses, and of the weight to be given to their testimony.
Anderson v. Motor Company, 233 N.C. 372, 64 S.E. 2d 265 (1951);
Henry v. Leather Company, 231 N.C. 477, 57 S.E. 2d 760 (1950).

Inasmuch as the findings of fact are supported by legal
evidence, the opinion and award of the Full Commission cannot be
disturbed.

For the reasons given, the decision of the Commission is
Affirmed.

Judges VAUGHN and MITCHELL concur.
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STATE OF NORTH CAROLINA v. WAYNE HAYWOQOD BROOKS

No. 78295C296
(Filed 5 September 1978)

1. Criminal Law § 106.5— uncorroborated testimony of accomplice —sufficiency of
evidence
It was not error for the trial court to permit defendant’s conviction based
solely upon the uncorroborated testimony of an accomplice.

2. Constitutional Law § 48— effective assistance of counsel not denied

Defendant’s contention that he was denied adequate assistance of counsel
in the preparation of his defense and at trial is without merit, since nothing in
the record tended in any way to indicate incompetence of counsel or that the
trial was a farce or mockery of justice.

APPEAL by defendant from Ervin, Judge. Judgment entered
2 November 1977 in Superior Court, RUTHERFORD County. Heard
in the Court of Appeals 16 August 1978.

The defendant was indicted for felonious breaking or enter-
ing and felonious larceny and entered pleas of not guilty. The
jury returned verdicts of guilty as charged on both bills. From
judgment sentencing him to consecutive terms of imprisonment of
ten years and six to ten years respectively, the defendant ap-
pealed.

The State offered evidence at trial tending to show that the
defendant and an accomplice broke into Medical Arts Pharmacy,
Inc., in Forest City, North Carolina, on 31 January 1977. At that
time they took and carried away from the pharmacy quantities of
various types of prescription drugs and other property. The only
evidence offered by the State tending to show the defendant par-
ticipated in the crimes charged was in the form of testimony by
the defendant’s alleged accomplice.

Attorney General Edmisten, by Assistant Attorney General
Robert G. Webb, for the State.

J. H. Burwell, Jr., for defendant appellant.

MITCHELL, Judge.

[1] The defendant assigns as error the trial court’s denial of his
motion to dismiss at the close of the State’s evidence. In support
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of this assignment, the defendant contends that it was error for
the trial court to permit his conviction based solely upon the un-
corroborated testimony of an accomplice. We do not agree.

At common law it is well settled that the testimony of an ac-
complice, although entirely without corroboration, will support a
conviction of one accused of a erime. Caminett: v. United States,
242 U.S. 470, 61 L.Ed. 442, 37 S.Ct. 192 (1917} 30 Am. Jur. 2d,
Evidence, § 1151, p. 327. In this jurisdiction the common law rule
to this effect has been adopted and is to be applied by the trial
courts. State v. Bailey, 254 N.C. 380, 119 S.E. 2d 165 (1961) (obiter
dictum); State v. Shaft, 166 N.C. 407, 81 S.E. 932 (1914) (same);
State v. Haney, 19 N.C. 390, 397-99 (1837). This assignment is,
therefore, without merit and overruled.

[21 The defendant acting pro se has prepared five assignments of
error and supporting arguments which his counsel has included in
his brief. Among these, the defendant contends that he was
denied adequate assistance of counsel in the preparation of his
defense and at trial. Usually this issue arises during post convic-
tion proceedings. It may however be considered on direct appeal,
and for purposes of judicial efficiency we consider it here. The
alleged incompetency of counsel for a defendant does not con-
stitute a denial of constitutional right unless the defendant’s
representation by counsel is so lacking as to make the trial a
farce and a mockery of justice. State v. Sneed, 284 N.C. 606, 201
S.E. 2d 867 (1974). Here, the State presented evidence through an
accomplice that the defendant committed the acts alleged in the
indictments. The defendant testified to the contrary. The jury ap-
parently believed the State’s evidence, and nothing in the record
tends in any way to indicate incompetence of counsel or that the
trial was a farce or mockery of justice. This assignment of error
is without merit and is overruled.

We have also reviewed the other assignments of error
presented by the defendant pro se and find them to be unsup-
ported by the record on appeal and without merit. The defendant
received a fair trial free from prejudicial error and we find

No error.

Judges VAUGHN and MARTIN (Robert M.) concur.
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RALPH D. BALLENGER v. LESTER A. CROWELL, JR.

No. 77273C825
(Filed 19 September 1978)

. Physicians, Surgeons and Allied Professions § 14— malpractice —necessary

proof

In malpractice cases, plaintiff must demonstrate by the testimony of a
qualified expert that the treatment administered by defendant was in
negligent violation of the accepted standard of medical care in the community
and that defendant’s treatment proximately caused plaintiff’s injury.

. Physicians, Surgeons and Allied Professions § 17— malpractice action—con-

tinued prescribing of addictive narcotic drugs

In a malpractice action based on alleged negligence of defendant physician
in causing and increasing plaintiff’s addiction to narcotic drugs, the materials
presented on motion for summary judgment raised genuine issues of material
fact as to whether standard medical practice no longer regarded drug addic-
tion as necessary in the treatment of plaintiff's disease and whether defendant
knew or should have known that narcotics were not necessary to control plain-
tiff’s pain.

. Physicians, Surgeons and Allied Professions § 17— malpractice action —addic-

tion to prescribed drugs—contributory negligence —reliance on physician

In a malpractice action based on alleged negligence of defendant physician
in causing and increasing plaintiff's addiction to nareotic drugs, summary judg-
ment was not properly entered for defendant on the ground that plaintiff was
contributorily negligent as a matter of law in knowingly continuing his addic-
tion to the drugs where plaintiff presented evidence that he relied upon de-
fendant’s advice that it would be necessary for him to continue taking the
drugs for the rest of his life.

. Physicians, Surgeons and Allied Professions § 13— malpractice action—con-

tinued negligent treatment —statute of limitations

The statute of limitations for “latent injury” cases, G.S. 1-15(b), did not ap-
ply to a malpractice action involving a course of continued negligent treat-
ment. Nor did the statute of limitations for malpractice cases provided by G.S.
1-15(c) apply to such action where the action was pending when the statute
was passed.

. Physicians, Surgeons and Allied Professions § 13— malpractice action —statute

of limitations —continued course of treatment

The continued course of treatment exception to the common law rule that
an action accrues at the time of defendant’s negligence applied in a malpractice
action based on alleged negligence of defendant physician in continuing to
prescribe addictive narcotic drugs for the plaintiff during the years 1962 to
1974. Therefore, plaintiff’s cause of action accrued at the earlier of (1) the ter-
mination of defendant’s treatment of the plaintiff or (2) the time at which plain-
tiff knew or should have known that the narcotic drugs were unnecessary to
the treatment of his disease.
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6. Physicians, Surgeons and Allied Professions § 13— malpractice —continued
prescribing of addictive drugs—accrual of cause of action —knowledge drugs
unnecessary

In a malpractice action based on the alleged negligence of defendant
physician in continuing to prescribe addictive narcotic drugs for plaintiff for
twelve years, the evidence on motion for summary judgment presented a gen-
uine issue of material fact as to when plaintiff knew or should have known that
the narcotic drugs were not necessary to the treatment of his disease.

APPEAL by plaintiff from Thornburg, Judge. Judgment
entered 27 May 1977, in Superior Court, LINCOLN County. Heard
in the Court of Appeals 28 June 1978.

Plaintiff instituted a malpractice action in 1976 to recover
damages from defendant-doctor alleging that he “negligently, im-
properly, intentionally, and in complete disregard for plaintiff’s
mental and physical well-being” caused plaintiff’s addiction to nar-
cotic drugs, and that he continued to maintain and increase his
addiction for 12 years, from 1962 until 1974. Plaintiff was suffer-
ing from a chronic debilitative neurological disorder known as
“Charcot-Marie-Tooth disease,” and this disease was diagnosed by
defendant in 1960. From 1960 until 1962, defendant treated plain-
tiff's pain with the addictive narcotic pantopon and, thereafter,
prescribed or gave to plaintiff morphine sulphate and other addic-
tive drugs. Plaintiff became addicted in 1962. Plaintiff continued
under defendant’s care and alleged that, by 1974, defendant was
prescribing and he was ingesting approximately thirty-five one-
half grain morphine sulphate tablets as well as twenty-five other
prescription drug tablets and capsules each day to sustain his ad-
diction. Plaintiff entered Appalachian Hall Hospital voluntarily in
the fall of 1974 for treatment of his drug addiction and related
physical and mental problems, leaving defendant’s care before so
doing.

Defendant in his answer pled the following defenses: that
plaintiff had not stated a cause of action upon which relief could
be granted pursuant to G.S. 1A-1, Rule 12(b)}6), that defendant
was not negligent, that plaintiff was contributorily negligent, and
that plaintiff’s cause of action was barred by the statute of limita-
tions. Defendant moved for summary judgment pursuant to G.S.
1A-1, Rule 56, on all the grounds pled in his answer.

At hearing on defendant’s motion for summary judgment,
depositions were presented which tended to show that plaintiff
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knew he had become addicted to his pain medication in 1962, but
believed it necessary to alleviate his pain. In 1967 or 1968, he
voluntarily entered the Federal Narcotics Addiction Hospital in
Lexington, Kentucky. At that time he was told that it would be
dangerous to take him off the drugs. The defendant told him not
to worry about the drugs and told him that he “would just always
have to take them.” Later, however, defendant recommended that
the plaintiff enter a hospital to help him get off the drugs, but the
defendant refused to assist the plaintiff in obtaining hospitaliza-
tion. The defendant had slipped prescriptions for the drugs to the
plaintiff at home and in the hospital. Defendant refused to file
with Medicare, and failed to keep accurate records of the
prescriptions. Defendant’s nurses were not aware that he was
prescribing the medication for plaintiff. Plaintiff stated in his
deposition that the standard treatment for plaintiff’s disease was
surgery for a deformed joint, and although defendant had exam-
ined his feet regularly in the early years, in the last several years
all he did was write prescriptions. In 1974, plaintiff consulted
other physicians and entered Appalachian Hall. At that time he
learned that he did not need narcotics for pain and successfully
withdrew from the medication. Plaintiff, in his deposition, stated:
“I have not taken any pain medication since the medication I
received in Appalachian Hall [non-narcotic empirin]. I relied upon
Dr. Crowell about the medication he prescribed for me —I thought
he was the doctor and for a long time I thought he should know
more about it than I did.”

The deposition of plaintiff’s wife tended to show that defend-
ant told her that her husband needed the drugs he was addicted
to, and that breaking the addiction was just too risky. A deposi-
tion of Dr. Griffin, plaintiff’s present doctor, tended to show that
plaintiff was heavily addicted when he saw plaintiff in 1974 in Ap-
palachian Hall. The doctor learned either from plaintiff or his wife
that plaintiff had been told by the doctor at Lexington that there
was no need to withdraw from the drugs because he would have
to go back on them for pain. Dr. Griffin testified that he had
never heard of anyone breaking such a heavy addiction himself,
and that Charcot-Marie-Tooth disease is a rare, progressive,
neurological illness which is not always continuously painful and
that treatment must be symptomatic. Although the illness itself
could not be treated, the pain should be carefully controlled.
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Plaintiff, once he withdrew from drugs, suffered only such pain as
could easily be controlied by empirin, and treatment with nar-
cotics was not necessary. Dr. Griffin testified that, while mor-
phine in such doses as plaintiff was receiving might be
appropriate in terminal cases, the dosage was not normal. He
would not say that the dosage was in violation of approved
medical standards. He did state that it was standard that, at some
point, a doctor should intervene and either switch medication or
break the addiction.

Defendant produced material which tended to show that the
narcotics were necessarily prescribed to reduce plaintiff’s pain
and were necessarily increased. He advised breaking the addic-
tion and tried to reduce dosage without success. He denied that
he had not been filing for Medicare but admitted that the office
records on plaintiff’s morphine prescriptions were incomplete. He
testified that he recommended that plaintiff institutionalize
himself at least 10 to 12 times but that he, as treating physician,
never made any effort to contact any institution.

The trial court found that there was no issue as to any
material fact necessary to support a judgment and granted de-
fendant’s motion for summary judgment. From this order, plain-
tiff appeals.

Bailey, Brackett & Brackett by Kermit D. McGinnis for plain-
tiff appellant.

Golding, Crews, Meekins, Gordon & Gray by John G. Golding
and C. Bryon Holden for defendant appellee.

CLARK, Judge.

A motion for summary judgment may be granted only when
there is no genuine issue as to any material fact, and the movant
is entitled to judgment as a matter of law. Lambert v. Duke
Power Co., 32 N.C. App. 169, 231 S.E. 2d 31 (1977). All evidence
before the court must be construed in the light most favorable to
the non-moving party. The slightest doubt as to the facts entitles
the non-moving party to a trial. Miller v. Snipes, 12 N.C. App.
342, 183 S.E. 2d 2170, cert. denied 279 N.C. 619, 184 S.E. 2d 883
(1971). It is only in the exceptional negligence case that the rule
should be invoked. Robinson v. McMahan, 11 N.C. App. 275, 181
S.E. 2d 147, cert. denied 279 N.C. 395, 183 S.E. 2d 243 (1971).
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In the case sub judice, the court did not specify the grounds
upon which the defendant’s motion for summary judgment was
granted. Therefore, every possible basis for the court’s ruling
must be examined in order to determine whether the motion was
properly granted. We find that there are three potential grounds
upon which the court’s ruling could be supported, any one of
which would entitle the defendant to summary judgment. First,
that there was no issue of fact as to the negligence of the defend-
ant; second, that there was no issue of fact as to the contributory
negligence of the plaintiff; and third, that the statute of limita-
tions barred plaintiff’s action as a matter of law. We will consider
these grounds in that order.

[1,2] The court’s grant of summary judgment could be upheld if
it were clear as a matter of law that defendant was not negligent
in continuing and increasing plaintiff's addiction. Negligence is, as
noted earlier, rarely an issue appropriate for disposition by sum-
mary judgment. Where diverse inferences can be drawn the ques-
tion of negligence is for the trier of fact. Olan Mills, Inc. wv.
Terminal, Inc., 273 N.C. 519, 160 S.E. 2d 735 (1968). In malpractice
cases, plaintiff’s burden of proof at trial is heavy. He must
demonstrate by the testimony of a qualified expert that the treat-
ment administered by defendant was in negligent violation of the
accepted standard of medical care in the community and that
defendant’s treatment proximately caused the injury. See 10
Strong’s N.C. Index 3d, Physicians and Surgeons, § 15, et seq. In
the case sub judice, Dr. Griffin did not state that defendant’s
treatment violated standard medical practice. But he did state
that it was not normal and was not recommended. There was
some evidence presented which tended to show that standard
medical practice no longer considered addiction necessary and
that defendant should have known more care was required than
the mere writing of ever-increasing prescriptions. Although not a
drug addiction case, Sharpe v. Pugh, 270 N.C. 598, 155 S.E. 2d 108
(1967), stated that a doctor could be held negligent for presecribing
a dangerous drug as a remedy for ailments for which it was
neither necessary nor suited if he violated accepted standards
and knew actually or constructively that he was violating them.
There was sufficient evidence presented at the hearing to raise
the material issues of fact of whether standard practice no longer
regarded addiction as necessary in the treatment of plaintiff’s
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disease, and whether defendant knew or should have known that
narcotics were not necessary to control plaintiff’s pain to over-
come a motion for summary judgment on the grounds of no
negligence as a matter of law.

[3] Like negligence, contributory negligence is rarely ap-
propriate for summary judgment. There are no malpractice cases
in North Carolina dealing with the issue of whether drug addic-
tion is actionable when it is shown to be unnecessary even though
the addiction was accepted by the patient. But several cases out-
side our jurisdiction have made it quite clear that a patient is to
be permiited to rely on his doctor without becoming a culpable
partner of what turns out to be his doctor’s negligence. The fact
that the patient becomes addicted, continues in the doctor’s care
and knowingly continues his addiction will not make him con-
tributorily negligent unless he himself is doing something wrong
or unless he knows his doctor is negligent. In the case sub judice,
plaintiff believed that he had to be addicted for the rest of his life
because defendant had told him so. That, once he became an ad-
dict, he began to behave like one, and wheedled prescriptions, is
not surprising and does not make him contributorily negligent. In
a Massachusetts case, King v. Solomon, 323 Mass. 326, 81 N.E. 2d
838 (1948), a physician addicted his patient to morphine in the
absence of a diagnosis that her painful condition could not be
cured. Plaintiff-patient actively sought the drug. The court ruled
that the fact that plaintiff knew she was addicted and actively
sought the narcotic did not make her contributorily negligent. In
a New Mexico case, Los Alamos Medical Center, Inc. v. Coe, 58
N.M. 686, 275 P. 2d 175 (1954), the plaintiff became addicted to
drugs as a result of her doctor’s negligence. The plaintiff had con-
tinuing confidence in her doctor, and was assured by her doctor
that there was no cause for alarm. Plaintiff, in that case, often
begged for the drugs. The court found that she had the right to
rely on her doctor and was not contributorily negligent. Defend-
ant’s attempts to distinguish these cases from the case sub judice
are unsuccessful and point clearly to disputed issues of fact, such
as whether plaintiff refused to go to the hospital when requested
by defendant, and whether defendant’s threats of refusing drugs
were effectual and sufficient to render plaintiff contributorily
negligent in continuing his addiction. Again we must reiterate
that summary judgment must never be granted when there are
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any disputed issues of material fact. Plaintiff could not possibly
be found guilty of contributory negligence as a matter of law.

The court’s grant of summary judgment could also be upheld
if plaintiff’s action was barred by the three-year statute of limita-
tions governing medical malpractice actions. G.S. 1-52. Plaintiff
contends that the action accrued at the termination of the
physician-patient relationship in 1974. Defendant contends that
the plaintiff’s cause of action acerued at the time the plaintiff first
became addicted to drugs.

The time at which an action for malpractice accrues is cur-
rently governed by G.S. 1-15(b}-c). Subsection (b) governs those
malpractice cases in which the “injury, defect or damage [is] not
readily apparent to the claimant at the time of its origin. . ..”
This subsection, which governs “latent injury” type cases, pro-
vides that the action accrues at the time the injury is discovered,
provided that, the action must be brought within 10 years of the
last act of the defendant. This amendment to G.S. 1-15 was effec-
tive 22 July 1971.

Subsection (¢), effective 1 January 1977, provides that:

“[A] cause of action for malpractice arising out of the
performance of or failure to perform professional services
shall be deemed to accrue at the time of the occurrence of
the last act of the defendant giving rise to the cause of ac-
tion: Provided that whenever . . . the injury, loss, defect or
damage [is] not readily apparent to the claimant at the time
of its origin, and the injury, loss, defect or damage is
discovered or should reasonably be discovered by the elaim-
ant two or more years after the occurrence of the last act of
defendant giving rise to the cause of action, suit must be
commenced within one year from the date discovery is made.

sy

[4] These amendments do not apply retroactively to revive ac-
tions already barred at common law, nor do they affect pending
litigation. They do, however, apply to those cases which have not
yet acerued, or accrued within three years immediately preceding
the effective date of the amendments. Nationwide Mut. Ins. Co. v.
Weeks-Allen Motor Co., 18 N.C. App. 689, 198 S.E. 2d 88 (1973).
See Shuler v. Dyeing Machine Co., 30 N.C. App. 577, 227 S.E. 2d
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634, cert. denied 291 N.C. 177, 229 S.E. 2d 690 (1976). In the case
sub judice, the prescription of narcotic drugs spanned the years
from 1960 to 1974. The case, however, was pending at the time
subsection (c) was enacted and so that section cannot apply. See
Nationwide Mut. Ins. Co., supra. Nor does subsection (b) apply,
since that section is applicable to the “latent injury” type case,
and not those cases such as the one now before us which involves
a course of continued negligent treatment. Therefore, the deter-
mination of this case will be controlled by case-law.

The landmark North Carolina case, decided prior to the adop-
tion of G.S. 1-15 which determines when the statute of limitations
for a malpractice action commences, is Skearin v. Lloyd, 246 N.C.
363, 98 S.E. 2d 508 (1957). In Shearin, the plaintiff’s appendix was
removed by the defendant on 20 July 1951. After the operation,
plaintiff returned to the defendant’s care for a six- and twelve-
month checkup. On 15 November 1952, the plaintiff complained to
the defendant of severe abdominal pain. At defendant’s request,
X rays were taken. On 18 November 1952, the defendant notified
the plaintiff that a lap-pack had been left in plaintiff's abdomen
during the operation in 1951. The next day, the defendant
operated on the plaintiff and removed the lap-pack. Plaintiff filed
an action for malpractice on 14 November 1955. The defendant
pled the statute of limitations as a bar. Plaintiff contended that
the action accrued on 15 November 1952 when the plaintiff
discovered the existence of the lap-pack. The court in Shearin
specifically rejected the time of plaintiff’s discovery of the injury
as the time at which the action accrued, and held that the action
was barred. The court discussed the “continued course of treat-
ment” rule adopted in many states, but stated that there was no
allegation in the complaint that the defendant was negligent in
failing to discover the lap-pack. The court also noted that the
treatment for the appendicitis ended at the twelve-month
checkup, which was more than three years before suit was filed.
Therefore, even under the continued course of treatment rule, the
action was barred. The applicability of the continued course of
treatment exception to the time of accrual was, therefore, not
squarely before the court in Shearin.

In the case sub judice, however, the plaintiff alleged that the
defendant was negligent in continuing to prescribe narcotic drugs
for the plaintiff during the years 1962 to 1974. This case directly
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presents the question of whether or not North Carolina recog-
nized the continued course of treatment rule at common law, and,
therefore, this is a case of first impression.

Both the discovery rule and the continued course of treat-
ment rule are exceptions to the harsh common law rule which
provides that the action accrues at the time of the defendant’s
negligence. Each rule, however, is designed to apply to a distinct
factual pattern. See, Eklen v. Burrows, 51 Cal. App. 2d 141, 124 P,
2d 82 (1942); Billings v. Sisters of Mercy, 86 Idaho 485, 389 P. 2d
224 (1964); Waldman v. Rohrbaugh, 241 Md. 137, 215 A. 2d 825
(1965); Jones v. Sugar, 18 Md. App. 99, 305 A. 2d 219 (1973); Mur-
ray v. Fox, 300 Minn. 373, 220 N.W. 2d 356 (1974). The discovery
rule applies to the “latent injury” cases in which the doctor
negligently harms the patient, but the patient is unaware of the
injury. It usually involves one distinct act of negligence. See, Tor-
torello v. Reinfeld, 6 N.J. 58, 77 A. 2d 240 (1950); Woodgeard v.
Miami Valley Hospital Society, 47 Ohio Misc. 43, 72 Ohio Ops. 2d
387, 354 N.E. 2d 720 (1975); 61 Am. Jur. 2d Physicians, Surgeons
and Other Healers, § 183. The continued course of treatment rule,
however, applies to situations in which the doctor continues a par-
ticular course of treatment over a period of time. The theory is
that “so long as the relationship of surgeon and patient continued,
the surgeon was guilty of malpractice during that entire relation-
ship for not repairing the damage he had done and, therefore, the
cause of action against him arose at the conclusion of his contrac-
tual relationship.” DeLong v. Campbell, 157 Ohio St. 22, 25, 47
Ohio Ops. 27, 104 N.E. 2d 177, 178 (1952). 61 Am. Jur. 2d Physi-
cians, Surgeons, and Other Healers, § 185. Shearin clearly falls
within the former factual pattern. Here, however, the plaintiff
alleged that the defendant’s negligent acts continued until 1974.
“[Wlhere the injurious consequences arise from a continuing
course of negligent treatment . . . the statute does not ordinarily
begin to run until the injurious treatment is terminated. . . . The
malpractice in such cases is regarded as a continuing tort because
of the persistence of the physician or surgeon in continuing and
repeating the wrongful treatment.” 6 N.J. at 66, 77 A. 2d at 244.

The rejection of the discovery rule exception to the time of
accrual of a cause of action in malpractice does not require the re-
jection of the continuing course of treatment exception. Several
states have rejected the discovery rule but have judicially adopt-
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ed the continued course of treatment exception. See generally
Budoff v. Kessler, 284 App. Div. 1049, 135 N.Y.S. 2d 717 (1954);
DeLong v. Campbell, supra, later modified by Melnyk .
Cleveland Clinic, 32 Ohio St. 2d 198, 61 Ohio Ops. 2d 430, 290 N.E.
2d 916 (1972); Peteler v. Robinson, 81 Utah 535, 17 P. 2d 244
(1932). Compare Silvertooth v. Shallenberger, 49 Ga. App. 133, 174
S.E. 365 and 49 Ga. App. 758, 176 S.E. 829 (1934) with Parker v.
Vaughan, 124 Ga. App. 300, 183 S.E. 2d 605 (1971); compare, Tor-
torello, supra, and Fernandi v. Strully, 35 N.J. 434, 173 A. 2d 277
(1961), with Weinstein v. Blanchard, 109 N.J.L. 332, 162 A. 601
{(1932); and compare Hotelling v. Walther, 169 Or. 559, 130 P. 2d
944 (1942) with Wilder v. Haworth, 187 Or. 688, 213 P. 2d 797
{1950) overruled, Frohs v. Greene, 263 Or. 1, 452 P. 2d 564 (1969).
Therefore, the holding by the North Carolina Supreme Court in
Shearin does not preclude the adoption of the continued course of
treatment rule at this time.

Statutes of limitation are designed to prevent stale claims
and to protect potential defendants from protracted fear of litiga-
tion. 51 Am. Jur. 2d Limitation of Actions §§ 17-18. The
“discovery” rule, if judicially adopted, would permit suit to be
brought many years after the act of negligence which caused the
injury. This exception runs afoul of both policies for placing time
limits on bringing actions. (It should be noted that the legislature,
in adopting the “discovery” rule in 1971 placed a 10-year limita-
tion on such claims.) The continued course of treatment rule,
however, offends neither of these purposes, since suit must be
brought within three years after the termination of the continued
negligent treatment by the physician. Consequently, the facts and
circumstances surrounding the treatment are still relatively
fresh, and the physician can be sure that after three years from
severing a relationship with a patient, the patient is barred from
bringing suit for such treatment.

[5] We therefore hold that the continued course of treatment
rule is applicable to this case, and therefore the cause of action
did not automatically acerue in 1962 as asserted by the defendant.

The continued course of treatment exception is a limited one.
Several courts have held that the statute begins to run at the
time the patient knew or should have known of his injury, even if
this occurs prior to the severance of the doctor-patient relation-
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ship. See, Ehlen v. Burrows, supra, Hundley v. St. Francis
Hospital, 161 Cal. App. 2d 800, 327 P. 2d 131 (1958); Jones .
Sugar, supra; Waldman v. Rokrbaugh, supra; McFarland v. Con-
nally (Tex. Civ. App.), 262 S.W. 2d 486 (1952). We hold that the
cause of action acerued at the earlier of (1) the termination of
defendant’s treatment of the plaintiff or (2) the time at which the
plaintiff knew or should have known of his injury.

The facts in this case clearly show that the plaintiff had
knowledge of his addiction in 1962. However, “the limitation
period starts to run when the patient discovers . .. the negligent
act which caused his injury. . ..” Jones v. Sugar, 18 Md. App. at
105, 305 A. 2d at 223. “[T]he injury may be readily apparent but
the fact of wrong may lay hidden until after the prescribed time
has passed.” (Emphasis added.) Jones, supra, 18 Md. App. at 105,
n. 3, 305 A. 2d at 223, n. 3. See, Lopez v. Swyer, 62 N.J. 267, 274,
300 A. 2d 563, 567 (1973). In Hundley, supra, the plaintiff under-
went abdominal surgery and during the operation her ovaries
were removed without her prior consent. The doctor informed her
that the operation was necessary due to ovarian cysts. The pa-
tient later discovered that her ovaries had been healthy and the
surgery was not necessary. The court held that the action accrued
when she discovered that the operation was unnecessary.

[6] Although Hundley involved a ‘“latent injury” and the court
applied the “discovery” rule in effect in California in determining
when the action arose, the same rule is applicable in ascertaining
when the plaintiff knew or should have known of his injuries in
the case at bar. Here, the plaintiff, although aware of his addic-
tion, contends that he was not aware that the treatment provided
by the defendant was not necessary to relieve the pain of
Charcot-Marie-Tooth disease. There is conflicting evidence
relating to whether the plaintiff knew or should have known that
the medication was not necessary prior to the termination of the
doctor-patient relationship in 1974. This is a question for the jury
to decide.

Since there exists a genuine issue as to material fact as to
when the plaintiff knew or should have known that the treatment
was not necessary, summary judgment was not appropriate.

For the reasons stated above defendant’s motion for sum-
mary judgment was improvidently granted.
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Reversed and remanded for proceedings consistent with this
opinion.

Judges PARKER and ERWIN concur.

L. PHILIP COVINGTON v. MICHAEL R. RHODES anp MARY R. RHODES, In-
DIVIDUALLY AND AS NEXT Frienps oF SHERWIN G. RHODES, A MINOR,
DEFENDANTS; AND WAKE COUNTY BOARD OF EDUCATION, RESPONDENT

No. 77108C973

(Filed 19 September 1978)

1. Attorneys at Law § 7.1 — discharged attorney —reasonable value of services
recoverable —no recovery on contingent fee contract
An attorney discharged with or without cause can recover only the
reasonable value of his services as of that date, and an attorney, whose clients
have discharged him prior to final disposition of the case, may not recover on a
contingent fee contract.

2. Attorneys at Law § 7.1— charging lien filed by attorney —attorney
discharged —no interest in recovery
In an action by plaintiff attorney to recover on a contingent fee contract
whereby plaintiff was to represent defendants in an action against defendant
school board arising out of an automobile accident, plaintiff was not entitled to
judgment in his favor against the school board by virtue of the charging lien
he had filed against any recovery defendants might have from the school
board, since, at the time when this purported charging lien would have at-
tached, the time of judgment in favor of defendants against the school board,
the judgment was not a fund recovered by plaintiff’s aid, as he had been dis-
charged, and plaintiff was therefore entitled to no interest in the fund.

3. Judgments § 3— judgment entered severally against three defendants—error
In an action to recover on a contingent fee contract, the trial court erred
in entering judgment for plaintiff severally against three defendants who were
members of one family and who sought to recover against defendant school
board for injuries received in one accident, since plaintiff prepared for one
Jawsuit for the sake of all three defendants; they approached him jointly to
represent them; and defendants’ testimony clearly showed that they expected
plaintiff would represent them as a group.

APPEAL by plaintiff from Herring, Judge. Judgment entered
23 August 1977 in Superior Court, WAKE County. Heard in the
Court of Appeals 30 August 1978.
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Plaintiff, an attorney, filed this action to recover on a con-
tingent fee contract. Defendants Michael and Mary Rhodes and
their minor child Sherwin originally sought to have plaintiff
represent them in an action against the Wake County School
Board arising out of an automobile accident between the Rhodes
car and a Wake County school bus. The parties entered into an
oral contingent fee contract. Some 14 months after plaintiff was
hired and began work on the case defendants discharged him.
Thereafter, defendants obtained a recovery of $21,950 from the
school board, and they were represented by another attorney, Ar-
nold Smith.

In the pretrial order each side stipulated its contentions as to
the terms of the oral contract. According to the plaintiff, he was
to have received 25% of the recovery if a satisfactory settlement
could be negotiated prior to filing; 30% if the case was settled
after filing but before going to trial; or 33Y%3% of the amount
awarded at trial. However, defendants contended that plaintiff
was to have received 20%, 25% and 30% respectively. Defend-
ants also claimed, as a defense to the contract action and as a
counterclaim which was dismissed prior to trial, that plaintiff was
discharged because he failed to represent them adequately.

Prior to trial plaintiff filed a charging lien for his contingent
fee against any recovery defendants might have from the School
Board. Notice of the lien was given to the Board and the Board
was served as a defendant in this action. Plaintiff also moved for
summary judgment, which was denied.

At trial defendant Michael Rhodes was allowed to testify,
over plaintiff's objections and contrary to defendants’ pretrial
stipulations, that the fee agreement had been for plaintiff to take
only 20% of the recovery.

Upon inquiry by the court, plaintiff testified that he had
spent 29Y: hours representing defendants before being dis-
charged, and that his hourly charge was $35.00.

The court found that the parties had entered a contract but
that the amount of the contingent fee was not established.
Although plaintiff had lost some papers and missed or cancelled
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meetings, he was found to have performed in a reasonably profes-
sional manner. It was further found by the court that Arnold
Smith had guaranteed to defendants that he, Smith, would pay
any attorney fees, up to $7,316, which defendants might owe
plaintiff.

The court concluded that plaintiff was not entitled to the
$7,316.66 he sought to recover on the contract, but awarded him
$2000 in quantum meruit, in judgments severally against the
defendants as follows: against Mary Rhodes, $1500; against
Michael Rhodes, $400; against their minor child, $100. The court
refused plaintiff’s request that it make findings of fact and conclu-
sions of law relative to the liability, if any, of the School Board by
virtue of plaintiff’s lien.

Plaintiff appeals.
L. Philip Covington for plaintiff appellant.
George R. Barrett for defendant appellees Rhodes.

Tharrington, Smith & Hargrove, by George T. Rogister, Jr.,
for respondent appellees.

ARNOLD, Judge.
I

[11 The major issue presented by this appeal is whether an at-
torney may recover on a contingent fee contract when his clients
have discharged him prior to final disposition of the case. We find
no North Carolina case which decides this point, and there is a
split of authority in other jurisdictions. Some courts have held
that the attorney is entitled to the contract amount, others that
he may recover only the reasonable value of the services which
he has performed. 7 Am. Jur. 2d, Attorneys at Law § 256, and
cases cited therein; 136 A.L.R. 231; 7 C.J.S., Attorney & Client,
§§ 168 & 169a(2).

Plaintiff cites two North Carolina cases to support his posi-
tion that he should recover the contract amount. In Casket Co. v.
Wheeler, 182 N.C. 459, 109 S.E. 378 (1921), the attorney was al-
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lowed recovery of the contract amount, and the court indicated
that the contingent fee contract constituted an equitable assign-
ment of the judgment. However, in Casket Co., unlike this case,
the attorney prosecuted the case to its conclusion. Likewise in
Higgins v. Beaty, 242 N.C. 479, 88 S.E. 2d 80 (1955), the attorney
recovered the contract amount where the contract provided for a
fixed amount, not a contingent fee.

Since we find no North Carolina cases which are deter-
minative, we shall briefly examine the law of other jurisdictions.
The older rule, and still the rule in some jurisdictions, is that
where the attorney is discharged without cause, he may recover
the entire contingent fee. See, e.g., Warner v. Basten, 118 Il
App. 2d 419, 255 N.E. 2d 72 (1970); Thomas v. Mandell & Wright,
433 S.W. 2d 219 (Tex. App. 1968). Plaintiff cites us to Chambliss,
Bahner & Crawford v. Luther, 531 S.W. 2d 108 (Tenn. App. 1975),
for this proposition, but we note that, while declining to overrule
an earlier case that allowed the full contract recovery, the Ten-
nessee court stated: “It would seem to us that the better rule is
that because a client has the unqualified right to discharge his at-
torney, fees in such cases should be limited to the value of the
services rendered or the contract price, whichever is less.” Id. at
113. The rationale in these cases has been that the general law of
contract applies, and that when the client breaches by discharg-
ing his attorney without cause, the attorney can recover the con-
tract price.

What we perceive to be the modern trend, and, we believe,
the better rule, is that an attorney discharged with or without
cause can recover only the reasonable value of his services as of
that date. A number of well-reasoned opinions have taken this
view, beginning as early as 1916 with Martin v. Camp, 219 N.Y.
170, 114 N.E. 46. E.g., Fracasse v. Brent, 6 Cal. 3d 784, 100 Cal. R.
385, 494 P. 2d 9 (1972); 610 Lincoln Rd., Inc. v. Kelner, P.A., 289
So. 2d 12 (Fla. App. 1974); Heinzman v. Fine, Fine, Legum & Fine,
217 Va. 958, 234 S.E. 2d 282 (1977). See also Brookhaven Supply
Co., Inc. v. Rary, 131 Ga. App. 310, 205 S.E. 2d 885 (1974); Wright
v. Fontana, 290 So. 2d 449 (La. App. 1974); Dill v. Public Utility
District No. 2 of Grant Co., 3 Wash. App. 360, 475 P. 24 309
(1970).

In a recent federal case the attorney, in a situation practical-
ly identical to the one before us, was awarded only the reasonable
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value of his services. Potts v. Mitchell, 410 F. Supp. 1278
(W.D.N.C. 1976). That court, in our view, followed the correct rule,
and we further agree that any equitable interest by the plaintiff
in the recovery of defendants in the case at bar could not attach
“until the case was prosecuted to a favorable judgment or settled
by the contracting attorney.” Id. at 1282 (emphasis added).

It is a settled rule that because of the special relationship of
trust and confidence between attorney and client the client may
terminate the relationship at any time, with or without cause. 7
C.J.S., Attorney & Client § 109. Plaintiff does not dispute this
rule, but argues that a client who discharges his attorney without
cause must still pay the contract price. Fracasse v. Brent, supra,
answers his argument:

The right to discharge is of little value if the client must risk
paying the full contract price for services not rendered upon
a determination by a court that the discharge was without
legal cause. The client may frequently be forced to choose
between continuing the employment of an attorney in whom
he has lost faith, or risking the payment of double contingent
fees equal to the greater portion of any amount eventually
recovered.

Id. at 789, 100 Cal. R. at 388, 494 P. 2d at 12.

The courts which follow the modern trend also base their
holdings on the view that a client’s discharge of his attorney is
not a breach of contract. “Such a discharge does not constitute a
breach of contract for the reason that it is a basiec term of the con-
traet, implied by law into it by reason of the special relationship
between the contracting parties, that the client may terminate
the contract at will.” Id. at 791, 100 Cal. R. at 389, 494 P. 2d at 13.
See also Martin v. Camp, supra.

The plaintiff argues that such a rule ignores the realities of
the contingent fee system and will prevent its use in the future.
We believe he is mistaken in more than one respect. First, we re-
ject his assumption that the main purpose of the contingent fee
system is to allow lawyers to balance their budgets, with high
fees in some cases making up for other cases in which there are
no recoveries. In Casket Co. v. Wheeler, supra, the North
Carolina Supreme Court found contingent fees acceptable and
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said: “[Otherwise a party, without the means to employ an at-
torney and pay his fee certain, and having a meritorious cause of
action or defense, would find himself powerless to protect his
rights.” Id. at 466, 109 S.E. at 382. And in 610 Lincoln Rd., Inc. v.
Kelner, P.A., supra, the Florida Court noted: “Contingent fee
agreements are primarily for the benefit of indigents or those not
capable of employing capable counsel . . ..” Id. at 15.

s oy 4

Second, we find no merit in plaintiff’'s suggestion that clients
will take advantage of the rule, using the lawyer’s services until
all the work is done, then discharging him and settling the case
themselves. Fracasse v. Brent answers this also:

Nor do we believe that abandonment of the [contract
recovery] rule will lead to a wholesale discharging of at-
torneys by clients motivated solely by a desire to save
attorney’s fees. To the extent that such discharge is followed
by the retention of another attorney, the client will in any
event be required . . . to pay the former attorney for the
reasonable value of his services. . .. To the extent that such
discharge occurs ‘on the courthouse steps,” where the client
executes a settlement obtained after much work by the at-
torney, the factors involved in a determination of
reasonableness would certainly justify a finding that the en-
tire fee was the reasonable value of the attorney’s services.

Id. at 791, 100 Cal. R. at 38990, 494 P. 2d at 13-14 (citations omit-
ted).

A contract for legal services is not like other contracts. The
client has the right to discharge his attorney at any time, and it is
our view that upon such discharge the attorney is entitled to
recover the reasonable value of the services he has already pro-
vided. As the New York Court noted in Martin v. Camp, supra:
“The rule secures to the attorney the right to recover the
reasonable value of the services which he has rendered, and is
well calculated to promote public confidence in the members of an
honorable profession whose relation to their clients is personal
and confidential.” Id. at 176, 114 N.E. at 48.

We believe that the learned trial judge has adequately com-
pensated plaintiff for the reasonable value of his services, and we
affirm the judgment awarding $2000 in quantum meruit.
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II.

We find it unnecessary to discuss plaintiff's argument that
the court erred in denying his motion for summary judgment.
There were genuine issues of material fact to defeat the motion.

Moreover, while we agree that it was error for the trial court
to allow certain testimony which differed from the terms of the
contract which defendants had stipulated, it was harmless error.
We have found aiready that the terms of the contract do not
determine the measure of damages.

II1.

[2] Plaintiff asserts also that, by virtue of the charging lien he
filed against any recovery defendants might have from the School
Board, he was entitled to a judgment in his favor against the
Board. We disagree. Plaintiff cites to us no North Carolina
authority on the common law attorney’s charging lien, and we
have found none. The charging lien is an equitable lien which
gives an attorney the right to recover his fees “from a fund
recovered by his aid.” 7 Am. Jur. 2d, Attorneys at Law § 281.
The charging lien attaches not to the cause of action, but to the
judgment at the time it is rendered. Id. § 296. At the time when
this purported charging lien would have attached, the time of
judgment in favor of defendants against the School Board, the
judgment was not a fund recovered by plaintiff’s aid, as he had
been discharged. Plaintiff was entitled to no interest in the fund.

Iv.

[3] Finally, we agree with plaintiff that the court erred in enter-
ing judgment for him severally against the three defendants. “A
several judgment is not ordinarily proper against defendants
whose liability is on a joint obligation or other joint cause of ac-
tion. . . .” 49 C.J.S. Judgments § 36b. The plaintiff here prepared .
for one lawsuit for the sake of all three defendants. They ap-
proached him jointly to represent them, with Michael Rhodes the
spokesman for the family. The record shows defendants’
testimony. Michael Rhodes: “I told him I wanted him to handle
the whole thing.” Mary Rhodes: “I don’t remember too much
about the agreement we had with Mr. Covington regarding
representing us in the case regarding our accident. I let Mike and
Phil handie all that.” (Emphasis added.) Clearly the defendants ex-
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pected that plaintiff would represent them as a group, and judg-
ment for his compensation for doing so should have been entered
jointly and severally. The judgment is so modified.

We find it unnecessary to reach plaintiff's remaining
assignments of error. The judgment as modified is

Affirmed.

Chief Judge BROCK and Judge CLARK concur.

STATE OF NORTH CAROLINA v. FORREST LEE FATE ALIAS
RAYMOND SHARPE

No. 7875C345

(Filed 19 September 1978)

1. Constitutional Law § 52— speedy trial —no showing that delay was negligent
or wilful and prejudicial
The trial court did not err in denying defendant’s motion to dismiss for
failure to provide a speedy trial where defendant was picked up in New York
on 4 February 1977 and returned to N.C. for trial on 28 September 1977; he
was incarcerated for other offenses during the delay; he made no written re-
quest for final disposition of the indictment, as required by the Interstate
Agreement on Detainers, N.C.G.S. 15A-761, Art. III(a); and there was no show-
ing in the record that, had there been a hearing on the merits of the motion,
defendant could have shown wilfulness, neglect or prejudice in the delay.

2. Criminal Law §§ 66.9, 66.16— pretrial photographic identifica-
tion — propriety —independent origin of in-court identification

A pretrial photographic identification procedure which occurred six weeks
after the alleged crime was not impermissibly suggestive where the robbery
vietim was shown ten double photographs, full face and profile, of persons
similar to defendant in age, build and features, and the victim chose
defendant’s photograph from among them; moreover, even if the pretrial
photographic identification had been impermissibly suggestive, evidence was
sufficient to support a finding that the victim’'s in-court identification of
defendant was of independent origin where it tended to show that the victim
observed defendant at the well lighted crime scene for at least a minute; the
robber’s face was uncovered except for dark glasses; and the victim testified
that her identification of defendant was based solely on her observation of him
at the crime scene.
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3. Indictment and Warrant § 17.4— robbery —ownership of property taken—no
variance between indictment and proof
There was no fatal variance between an indictment which charged rob-
bery of a motel and evidence which showed robbery of both the motel and an
employee of the motel, since an indictment need not specify the person who
owned the property taken.

4, Criminal Law § 87— witness acquainted with juror —no motion to strike
testimony —no request for voir dire
Defendant’s contention that it was error to admit the testimony of a
rebuttal witness who was acquainted with a juror and whose name had not
been given to the defense prior to trial is without merit, since defendant, when
he learned of the witness’s acquaintance with the juror, neither moved to
strike the witness’s testimony nor requested a voir dire to determine the rela-
tionship between the juror and the witness; moreover, the witness’s testimony
went only to a peripheral matter and not to the crime with which defendant
was charged.

i

5. Criminal Law § 113.9— jury instruction on possible verdicts —“not guilty
omitted —error corrected
Defendant was not prejudiced where the trial court failed to include “not
guilty” in his statement of the possible verdicts, since the judge immediately
corrected himself when his error was pointed out and then stated correctly the
two possible verdicts of guilty and not guilty.

6. Criminal Law § 126 — polling jury —failure of juror to answer questions—no
inquiry required
Where a juror answered only two of the four questions put to him during
polling of the jury, the trial court did not err in failing to inquire into the
juror’'s failure to answer those questions, since defendant did not ask the judge
to inquire further at the time and the juror did answer twice that the guilty
verdict was his verdict.

APPEAL by defendant from James, Judge. Judgment entered
29 November 1977 in Superior Court, WILSON County. Heard in
the Court of Appeals 23 August 1978,

Defendant was indicted and tried for armed robbery. Prior to
trial defendant asked that the charges against him be dismissed
because he had been denied a speedy trial. The judge denied the
motion.

The State presented evidence that at about 10:45 p.m. on 4
January 1977, Esther Vinson, the clerk at the Wilson Holiday Inn,
was robbed by a very young black man wearing dark glasses and
a toboggan. The robber pointed a gun at Ms. Vinson and took
from her about $300 of the motel’s money and $30 of her own
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money. Esther Vinson testified that she saw the robber face to
face in the bright light of the motel lobby for at least a full
minute. She said that she had been robbed before, and was not
upset or frightened during the robbery.

When the police officers came to investigate, Esther Vinson
told them that the robber was very young and short, a slightly-
built black man wearing a toboggan and dark glasses. She did not
describe his facial features to them, but she testified that she had
noticed his large nose and mouth.

On 13 February 1977, Detective Moore of the Wilson Police
Department visited Esther Vinson at her home. He gave her a
group of ten double photographs, full face and profile, and asked
her whether there was a photograph in the group of the man who
had robbed her. Detective Moore testified that Forrest Fate was
a suspect at the time, and the photographs had been selected to
be similar to Fate’s in age, build, features, ete. Esther Vinson
testified that she studied the photographs for several minutes
and went over them two or three times before picking out the
photograph of the defendant.

Ms. Vinson identified the defendant at trial as the man who
had robbed her. She testified on voir dire that her in-court iden-
tification was based on her observations during the hold-up and
nothing else.

The defendant testified that he did not go to the Holiday Inn
at all on 4 January, and that he had never worn a toboggan or
dark glasses. He was at his aunt’s house with his family when the
robbery occurred. Fate's cousin testified that she had been with
him in his aunt’s house at that time.

The State presented a rebuttal witness to impeach defend-
ant’s credibility. Defendant objected to this witness when he was
called since his name had not been furnished prior to trial as a
potential witness.

Defendant was convicted of armed robbery and sentenced to
16 to 20 years. From that conviction defendant appeals.
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Attorney General Edmisten, by John R. B. Matthis, Special
Deputy Attorney General, and Alan S. Hirsch, Assistant At
torney General, for the State.

Farris, Thomas & Farris, P.A., by Robert A. Farris, for
defendant appellant.

ARNOLD, Judge.
L

[1] The defendant first assigns as error the denial of his motion
for dismissal for failure to provide a speedy trial. Defendant was
picked up in New York on 4 February 1977, and returned to
North Carolina for trial on 28 September 1977. As defendant
testified on cross-examination, “I have been in jail since February
4th. That was not because of this case.” Defendant made no writ-
ten request for final disposition of the indictment, as required by
the Interstate Agreement on Detainers, N.C.G.S. § 15A-761, Art.
IlI(a). There is no showing in the record that had there been a
hearing on the merits of the motion defendant could have shown
wilfulness, neglect or prejudice in the delay, as he is required to
do. 3 Strong’s N.C. Index 3d, Constitutional Law § 52.

Defendant’s incarceration on other offenses during the delay,
while not mitigating against his rights to a speedy trial, State v.
Frank, 284 N.C. 137, 200 S.E. 2d 169 (1973), is an indication of lack
of prejudice. State v. Smith, 270 N.C. 289, 154 S.E. 2d 92 (1967). In
the absence of a motion for speedy trial, or any showing of prej-
udice or purposeful delay, this Court has repeatedly held that the
right to a speedy trial has not been denied. See, e.g., State
v. Weddington, 28 N.C. App. 269, 220 S.E. 2d 853 (1976); State v.
Baysinger, 28 N.C. App. 300, 220 S.E. 2d 831 (1976); State v.
Jackson, 27 N.C. App. 675, 219 S.E. 2d 816 (1975). We find no
error in the denial of the motion.

II.

[2] The defendant next contends that the trial judge should not
have allowed Esther Vinson to identify him in court. He appears
to argue both that the pretrial identification was tainted and that
there was no basis other than the photographs for the in-court
identification. We disagree on both points.
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The due process test for pretrial identification procedures is
whether the total circumstances were so unnecessarily suggestive
as to offend fundamental standards of justice. State v. Henderson,
285 N.C. 1, 203 S.E. 2d 10 (1974), modified on other grounds, 428
U.S. 902 (1976); 4 Strong’s N.C. Index 3d, Criminal Law § 66.3.
Our Supreme Court has held that it is not improper for the police
to submit to the victim of an armed robbery 7 or 8 photographs
that generally fit the victim’s description of the robber, State v.
McPherson, 276 N.C. 482, 172 S.E. 2d 50 (1970), as was done in
this case. Photo identifications prior to trial repeatedly have been
found not suggestive where, as here, a number of similar
photographs were given in a group to the vietim for her inspec-
tion. State v. Accor, 277 N.C. 65, 175 S.E. 2d 583 (1970); State v.
Jacobs, 277 N.C. 151, 176 S.E. 2d 744 (1970); State v. Johnson, 20
N.C. App. 53, 200 S.E. 2d 395 (1973), app. dismissed 284 N.C. 620,
202 S.E. 2d 276 (1974); State v. Bumper, 5 N.C. App. 528, 169 S.E.
2d 65, aff'd 275 N.C. 670, 170 S.E. 2d 457 (1969). Defendant sug-
gests that the time between the robbery and the photo identifica-
tion was impermissibly long, but in State v. McKeithan, 293 N.C.
722, 239 S.E. 2d 254 (1977), the court did not suggest that the
month that passed between the crime and the witness’s identifica-
tion of the defendant’s photo was long enough to make the iden-
tification violative of due process. Neither do we find that the six
week period here made the identification procedure imper-
missibly suggestive.

Even if the pretrial identification had been impermissibly
suggestive, there is sufficient evidence in the record to support a
finding that Ms. Vinson’s in-court identification of defendant had
an independent basis. “An in-court identification is competent,
even if the pretrial . . . identification procedures were improper,
where the in-court identification . . . is based on the witness’
observations at the time and scene of the crime.” 4 Strong's N.C.
Index 3d, Criminal Law § 66.14. When asked “Then are you bas-
ing your identification here in court today on what happened in
January at the Holiday Inn and nothing else at all?” Ms. Vinson
testified, “That’s right.” In addition, there was testimony that Ms.
Vinson stood face to face with the robber for at least a minute in
a brightly-lighted place, and that the robber’s face was uncovered
except for dark glasses. Ms. Vinson testified that she had no
doubt of the correctness of her identification. “Where there is a
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reasonable possibility of observation sufficient to permit subse-
quent identification, the credibility of the witness’s identification
of the defendant is for the jury....” 4 Strong’s N.C. Index 3d,
Criminal Law § 66.1. The judge did not err in allowing the in-
court identification.

Nor is there merit to defendant’s contention that Esther Vin-
son identified the defendant merely because he was seated next
to defense counsel. “Defendant’s contention that a robbery victim
came to the courtroom mentally preconditioned to identify as the
robbers whoever might be the defendants on trial . . . has been
held without merit.” 4 Strong’s N.C. Index 3d, Criminal Law § 66,
citing State v. Tyson, 278 N.C. 491, 180 S.E. 2d 1 (1971).

III.

[3] Defendant’s assertion that his motion for arrest of judgment
should have been allowed for fatal variance between the indict-
ment and the evidence is answered by State v. Johnson: “[Aln in-
dictment for robbery need not specify the person who owned the
property taken.” Supra at 55, 200 S.E. 2d at 396. There was no
fatal variance when the indictment charged robbery of the Holi-
day Inn and the evidence showed the robbery of both the Holiday
Inn and Ms. Vinson.

Iv.

[4] Next the defendant argues that it was error to admit the
testimony of a rebuttal witness who was acquainted with a juror,
and whose name had not been given to the defense prior to trial.
The contention is that the defense was deprived of an opportunity
to question prospective jurors about any relationship with the
witness and determine whether such a relationship would affect
the weight given by the jury to the witness’s testimony.
However, as the State points out, when the fact that one juror
was known to the witness came out on the final question in cross-
examination, the defense neither moved to strike the witness’s
testimony nor requested a voir dire to determine the relationship
between the juror and the witnhess. The defense has not shown
any prejudice on the part of the juror, nor asked at the ap-
propriate time to investigate the possibility of such prejudice. In
addition, the witness's testimony went only to a peripheral mat-
ter and not to the robbery with which defendant was charged. In
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light of these facts we find the defendant’s argument without
merit.

V.

[5] The defendant assigns error to a number of phrases in the
charge to the jury. We will deal only with the judge’s statement
of the possible verdicts, that is: “[Yjou may return a verdict of
guilty of robbery with a firearm, as charged; or, you may return a
verdict of guilty.” On being corrected by the District Attorney,
the judge then corrected himself, saying: “I beg your pardon. You
may return a verdict of guilty, number one, or, you may return a
verdict of not guilty, number two, one of those two possible ver-
dicts.” Defense counsel argues that this misstatement of the
possible outcomes was irreparably prejudicial. We disagree. The
judge immediately corrected himself when his error was pointed
out, and then stated correctly the two possible verdicts. It is ab-
solutely unreasonable to infer that the jurors failed to understand
that “not guilty” was a possible verdict in this eriminal trial.

VI.

[6] Finally, we deal with defendant’s contention that the trial
court accepted a jury verdict that was not unanimous. The record
shows that after the jury’s verdict was returned, defense counsel
asked that the jury be polled. Carney Lee Roberson was the first
juror questioned, as follows:

“CLERK: Do you find the defendant, Forrest Lee Fate,
guilty of the charge of robbery with a firearm?

“A. Yes.

“CLERK: Is this your verdict?

“A. (No response)

“CLERK: Do you still assent thereto?

“A. (No response)

“CLERK: Do you still say this is your verdict?
“A. Yes.”

The defendant argues that the trial judge should have inquired in-
to the juror’'s failure to answer the second and third questions.
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We note that defendant could at that time have asked the judge
to inquire further. We find it is sufficient that the juror twice
answered that the guilty verdict was his verdict. In numerous
North Carolina cases variant answers by jurors to the clerk’s
questions when polling have been found to be no error. See Nolan
v. Boulware, 21 N.C. App. 347, 204 S.E. 2d 701, cert. denied 285
N.C. 590, 206 S.E. 2d 863 (1974); 4 Strong’s N.C. Index 3d,
Criminal Law § 126.1. The important thing is that all jurors clear-
ly indicate their assent to the verdict, and Roberson did so here.

VIL

Having also found no merit in defendant’s other assignments
of error, we find that defendant received a fair trial and the judg-
ment of the trial court is upheld.

No error.

Chief Judge BROCK and Judge MARTIN (Robert M.) concur.

STATE OF NORTH CAROLINA v. TERRY RAY HILL

No. 78558C320
(Filed 19 September 1978)

1. Burglary and Unlawful Breakings § 5.6— breaking and entering—inierence of
intent to commit larceny
The jury could properly find that defendant broke into and entered a
building with the intent to commit larceny therein, although no property was
actually taken, where the evidence tended to show that a forcible entry was
made into the building through the front door, the owner of the building block-
ed the front door with his car, and defendant fled from the building through a
skylight while officers were at the back of the building, and there was no
evidence of a lawful intent.

2. Criminal Law § 122.1— jury's request for additional instructions— sufficiency
of court’s inquiry
In a prosecution for felonious breaking or entering and resisting arrest,
the trial judge made a sufficient inquiry into the jury’s request for further in-
structions where the jury requested the court to “enumerate the four charges
again,” the jury answered negatively when the court asked whether the jury
wanted further instructions on the elements of resisting arrest, the jury
answered positively when the court asked whether the question was what the
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jury could find defendant guilty or not guilty of, the court then enumerated
the jury's possible verdicts, and the jury asked no further questions but
retired and returned the verdict in 15 minutes.

3. Arrest and Bail § 6.2— resisting arrest — sufficiency of evidence

The State’s evidence was sufficient for the jury in a prosecution for
resisting arrest where it tended to show that when defendant was apprehend-
ed by officers while fleeing from the scene of a breaking and entering, he pull-
ed away and struggled and had to be restrained while the officers handcuffed
him.

APPEAL by defendant from Webb, Judge. Judgment entered
6 December 1977, in Superior Court, NEW HANOVER County.
Heard in the Court of Appeals 21 August 1978.

Defendant was indicted and tried for breaking or entering,
larceny and receiving, and for resisting arrest. The assignments
of error on appeal go to the sufficiency of the evidence to show in-
tent to commit larceny inside the building, the adequacy of the
judge’s inquiry into the jury’s request for further instructions,
and the sufficiency of the evidence to support a conviction for
resisting arrest.

The State presented evidence that at about 7:30 on the eve-
ning of 13 May 1977, Charles G. Mullins, the owner of Mullins
Plant Food Laboratories, approached the plant and found that the
fence was locked but the outside light was on, which he con-
sidered unusual. A white male fitting the general description of
the defendant and unknown to Mr. Mullins looked out through a
partially opened door. Noting that the striker plate on the door
had been torn off, Mr. Mullins blocked the door with his car so
the person inside could not escape and went next door to have
the Sheriff called.

Mr. Mullins kept the intruder inside until two deputies arriv-
ed. While Mr. Mullins was being questioned by them at the back
of the building there was a thump at the front of the building and
a white male was seen running away from the building towards
the woods. The deputies fired warning shots into the air and call-
ed to the man to stop as they chased him approximately a quarter
mile into the swamp. There he became stuck and they were able
to catch up with him. The deputies, both in uniform, placed him
under arrest and restrained him as he struggled and tried to pull
away and go forward into the swamp. Deputy Long testified that
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he assisted Deputy Dietz in handcuffing defendant because
“defendant was struggling . . . and I saw [Dietz] was having a
problem,” and that they had a hard time getting defendant out of
the woods.

A search at the time of arrest revealed a lock, a wrench and
two screwdrivers in defendant’s back pocket, and a large folding
knife in his front pocket. Nothing was found to be missing inside
the building, but a table had been moved underneath a skylight,
the skylight had been broken, and a fire extinguisher had been
removed from its wall rack.

Defendant testified that he never entered the building, but
was brought to the site by a man driving a white 1959 or 1960
Chevrolet, and that the man picked him up when he was hitchhik-
ing home after his car broke down. The tools and knife found in
his pockets were those he used at work. He testified that he re-
mained standing outside the building as Mr. Mullins ran by him
three times at a distance of five feet. When he saw the deputies
with their revolvers drawn he was scared and ran through the
woods toward his home.

On redirect, Mr. Mullins testified that there was no white car
parked in front of the building when he pulled up, and that he did
not see defendant standing where defendant testified he had
been. Deputy Dietz also testified that he saw no white Chevrolet
at the building, and none was found in the immediate area.

The parties stipulated that samples of fiberglass taken from
defendant’s shirt were shown by analysis to match in color refrac-
tive index and dispersion the fiberglass samples taken from the
broken skylight.

Defendant was found guilty of felonious breaking or entering
and of resisting arrest, and was sentenced to 5 years on the
breaking or entering conviction and 6 months for resisting arrest,
to run concurrently. Defendant appeals.

Attorney General Edmisten, by Special Deputy Attorney
General John R. B. Matthis and Associate Attorney Norman M.
York, Jr., for the State.

George H. Sperry for defendant appellant.
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ARNOLD, Judge.

[1] Defendant first contends that the trial court erred in failing
to dismiss the charge of felonious breaking or entering, and in
charging the jury as to his intent to commit larceny. We disagree.

N.C.G.S. § 14-54 makes it a crime to break or enter any
building “with intent to commit . . . larceny therein.” An essential
element of the crime is that the intent exist at the time of the
breaking or entering. Defendant argues that the evidence, con-
sidered as it must be in the light most favorable to the State,
State v. Murphy, 280 N.C. 1, 184 S.E. 2d 845 (1971), is not suffi-
cient to show his intent to commit larceny inside the building.

Defendant relies on State v. Cochran, 36 N.C. App. 143, 242
S.E. 2d 896 (1978), for the proposition that intent must be proved
by acts or conduct. However, the “conduct” in Cochran was a
later written statement by defendant that “he and Miller were
looking for a Christmas tree when they began discussing the
break-in.” Supra at 897. The court makes no reference to that
statement in reaching its decision, but instead follows the settled
rule that “in absence of any other proof or evidence of lawful in-
tent, one can reasonably infer an intent to commit larceny from
an unlawful entry . .. in the nighttime.” Supra at 897. See also
State v. Accor, 277 N.C. 65, 175 S.E. 2d 583 (1970); State v. Red-
mond, 14 N.C. App. 585, 188 S.E. 2d 725 (1972). This Court in
Cochran makes clear that such inferred intent is sufficient to
avoid dismissal: “In this case, there was an unlawful entry . . .,
and there was no showing of any lawful motive. . . . These facts,
without more, produce the reasonable inference of an intent to
commit larceny. That inference was sufficient to carry the case to
the jury.” Supre at 897.

A number of other North Carolina cases with facts similar to
the instant case reach the same coneclusion. In State v. Lakey, 270
N.C. 786, 154 S.E. 2d 900 (1967), and State v. Hunt, 14 N.C. App.
157, 187 S.E. 2d 366 (1972), the respective defendants were seen
running from buildings which had been broken into, but from
which it appears nothing was taken. In both cases the evidence
was sufficient to go to the jury. Accord, State v. Oakley, 210 N.C.
206, 186 S.E. 244 (1936); State v. Hargett, 196 N.C. 692, 146 S.E.
801 (1929).
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The fact that the evidence is eircumstantial does not make it
insufficient. State v. Oakley, supra at 210 (“The evidence in the
present case is circumstantial, although sufficient to be submitted
to a jury.”). “Intent . . . is a mental attitude, which seldom can be
proved by direct evidenee, but must ordinarily be proved by cir-
cumstances from which it may be inferred; . . . the jury may con-
sider the acts and conduct of defendant and the general
circumstances existing at the time of the alleged commission of
the offense charged.” 4 Strong, N.C. Index 3d, Criminal Law, § 2,
p- 34. The test for going to the jury on circumstantial evidence is
“whether there is substantial evidence against the accused of
every essential element that goes to make up the offense
charged.” State v. Stephens, 244 N.C. 380, 383, 93 S.E. 2d 431, 433
(1956). That evidence of every material element is present here.

[2] Defendant also assigns error to the judge’s response to a
jury request for further instructions. After the charge to the jury
the following took place:

JUROR NoO. ONE: Your Honor, can you enumerate the four
charges again, please?

COURT: You mean the four things that is [sic] necessary
for you to be satisfied of beyond a reasonable doubt in order
to find the defendant guilty of resisting arrest?

JUROR NoO. ONE: No. The whole thing.

At this point the judge called the lunch recess, after which
the interchange continued:

COURT: Now, Ladies and Gentlemen, . . . [i]s the question
‘What you may find the defendant guilty or not guilty of?

JUROR NoO. ONE: Yes, sir. The four things, two or three
words each.

The judge then enumerated the jury’s possible findings: guilty of
felonious breaking or entering, or guilty of non-felonious breaking
or entering, or not guilty of breaking or entering; also, guilty or
not guilty of resisting arrest.

Counsel for defendant argues that the judge did not inquire
sufficiently into the precise matters about which the jury was
confused. We disagree again. The judge asked whether the jury
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wanted further instruction on resisting arrest and was told, “No.
The whole thing.” Then after the lunch recess the judge inquired
whether the question was “What you may find the defendant guil-
ty or not guilty of?” and was answered “Yes.” After the judge’s
re-enumeration of the possible verdicts the jury asked no further
questions but retired and returned a verdict after 15 minutes. We
agree with the State’s contention that these were actions of a
jury that was not confused, and we find that the judge sufficient-
ly inquired into the jury’s request for further instructions.

[3] Defendant finally contends that the charge of resisting arrest
should have been dismissed for lack of sufficient evidence, argu-
ing that there was evidence of flight but not of resisting. How-
ever, both deputies testified for the State that defendant was
pulling away and struggling and had to be restrained while they
handcuffed him. This was sufficient evidence to go to the jury.
See State v. Fuller, 24 N.C. App. 38, 40, 209 S.E. 2d 805, 806
(1974) (sufficient evidence to go to the jury on resisting arrest
where defendant “had run ... and actively resisted the officer’s
attempt to handcuff him”).

Having reviewed all of defendant’s assignments of error we
hold that defendant received a fair trial free from prejudicial er-
ror.

No error.

Chief Judge BROCK and Judge HEDRICK concur.
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ELLEN S. ELLIS (Wipow) PraiNTIFF APPELLEE v. HILLIARD RAY ELLIS
(SINGLE); MARY ELIZABETH ELLIS RHODES aND HusBaND, THOMAS
LAWRENCE RHODES; BOBBY RICHARD GLOSSON anp RICHARD
LAWSON MAGUIRE DrreENDANTS AND ANNIE BELLE ELLIS CURRIE anD
HUSBAND, CAREY L. CURRIE; MARTHA DALE ELLIS GLOSSON; anD
FRANCES MILDRED ELLIS MAGUIRE APPLICANT APPELLANTS

No. 77148C950
(Filed 19 September 1978)

Rules of Civil Procedure § 24— action to quiet title —no intervention as matter of
right or by permission
In an action to quiet title to a homeplace brought by plaintiff mother
against her children and their spouses who refused to execute a quitclaim deed
to her for the homeplace, applicant-intervenors, who were children and their
spouses who had executed the quitclaim deed to plaintiff, were not entitled to
intervene as a matter of right pursuant to G.S. 1A-1, Rule 24(a)(2), since they
did not have an interest in the subject matter of this action, their interest be-
ing to have their quitclaim deed set aside; moreover, the trial court did not
abuse its discretion in denying applicant-intervenors permission to intervene
pursuant to G.S. 1A-1, Rule 24(b)2).

APPEAL by applicant-intervenors from Hobgood and Lee,
Judges. Orders entered 26 August 1977 and 23 September 1977 in
Superior Court, DURHAM County. Heard in the Court of Appeals
24 August 1978.

Plaintiff Ellen Ellis lived with her husband, Clyde Ellis, on
their homeplace owned solely by the husband. On 10 June 1972,
the husband executed a power of attorney naming his wife
attorney-in-fact for him. On 28 July 1972, plaintiff, acting pursuant
to the power of attorney, executed a deed to herself and her hus-
band in order to create a tenancy by the entirety in the
homeplace. Thereafter, the husband died, and the plaintiff claimed
the homeplace.

Plaintiff desired as a precaution to have her children and
their spouses execute a quitclaim deed to her for the homeplace.
Some of the children and spouses executed the requested
quitclaim deed and some refused. Plaintiff instituted the present
civil action against her children and their spouses who refused to
execute the quitclaim deed seeking to quiet her title to the
homeplace. Defendants answered and asserted as further
defenses that their father, Clyde Ellis, was incompetent and could



82 COURT OF APPEALS [38

Eliis v. Ellis

not execute a valid power of attorney to the plaintiff; the deed by
which the tenancy by the entirety had been created should be set
aside on several grounds; and that a constructive trust should be
declared in the property in favor of the defendants as their in-
terest would appear under the Intestate Succession Act. The par-
ties held a pre-trial conference on 21 April 1977.

On 17 June 1977, some (but not all) of the children and
spouses who had signed the quitclaim deed moved to intervene.
Along with their motion, they filed an answer in which they
adopted defendants’ further defenses and also asserted that the
quitclaim deed which they executed to plaintiff should be set
aside since their signatures on it had been obtained by fraud, the
deed was without consideration, and the acknowledgment by the
notary public was improper. Judge Hobgood entered an order
denying the motion to intervene. Judge Lee denied the in-
tervenors’ motion for findings of fact. Applicant-intervenors ap-
pealed.

Kenneth C. Titus, for applicant-intervenors appellants.
W. Y. Manson and Lucy D. Strickland, for plaintiff appellee.
Felix B. Clayton, for defendant appellees.

ERWIN, Judge.

The first question presented by this appeal is whether the
trial court erred in denying applicant-appellants’ motion to in-
tervene. We find no error in the order entered by Judge
Hobgood.

G.S. 1A-1, Rule 24, provides in part:

(a) Intervention of right.—Upon timely application
anyone shall be permitted to intervene in an action:

(1) When a statute confers an unconditional right to
intervene; or

(2) When the applicant claims an interest relating to
the property or transaction which is the subject of
the action and he is so situated that the disposi-
tion of the action may as a practical matter impair
or impede his ability to protect that interest,
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unless the applicant’s interest is adequately
represented by existing parties.

{b) Permissive intervention.—Upon timely application
anyone may be permitted to intervene in an action.

(1) When a statute confers a conditional right to in-
tervene; or

(2) When an applicant’s claim or defense and the main
action have a question of law or fact in common.
When a party to an action relies for ground of
claim or defense upon any statute or executive
order administered by a federal or State govern-
mental officer or agency or upon any regulation,
order, requirement, or agreement issued or made
pursuant to the statute or executive order, such
officer or agency upon timely application may be
permitted to intervene in the action. In exercising
its discretion the court shall consider whether the
intervention will unduly delay or prejudice the ad-
judieation of the rights of the original parties.”

The applicant-intervenors moved under Rule 24 to intervene
in this civil action. In their brief, they contend that they are en-
titled to intervene as a matter of right pursuant to Rule 24(a)(2) of
the Rules of Civil Procedure. Rule 24(a)2) requires three prere-
quisites to non-statutory intervention as a matter of right: (1) an
interest relating to the property or transaction; (2) practical im-
pairment of the protection of that interest; and (3) inadequate
representation of that interest by existing parties.

Plaintiff in her action proposes to remove a cloud upon her
title against some of her children and their spouses, who failed to
execute a quitclaim deed to her for the homeplace, which plaintiff
acquired by deed. The deed was executed by her as attorney-in-
fact for her husband to her husband and herself as tenants by the
entirety. The husband is now deceased, and plaintiff claims the
entire tract as her sole property. The applicant-intervenors allege
that “[pJlaintiff claims title through a power of attorney, deed ex-
ecuted by the attorney in fact, and a quitclaim deed signed by in-
tervenors.” Applicant-intervenors propose to have their deed to
the plaintiff for the real property in question set aside on three
grounds:



84 COURT OF APPEALS [38

Ellis v. Ellis

“1. The signatures of intervenors on the quitclaim deed
were fraudulently induced through representations by the
plaintiff that the deed was for the eleven acres of the proper-
ty to be sold to a church, which plaintiff knew at the time to
be untrue. . . .

2. The quitelaim deed transfer was without good and
valid consideration.

3. The acknowledgment of the signatures by a notary
public was improper as the deed was signed outside of the
notary’s presence and none of the intervenors acknowledged
to the notary that the signature was his own.”

To us, the intervenors have apparently conveyed their interest in
the real property in question to the plaintiff. This being true, we
hold that applicant-intervenors do not meet the requirements of
Rule 24(a)2). They do not have an interest in the subject matter
of this action. The relief sought by the applicant-intervenors is to
have their deed set aside. We concede that the deed relates to
the same property in question, but it relates to a different trans-
action than those complained of by the plaintiff. See Bank v.
Robertson, 25 N.C. App. 424, 213 S.E. 2d 363 (1975).

Now we must scrutinize the trial court’s use of its discretion
in denying the applicant-intervenors’ motion to intervene under
Rule 24(b)2), “Permissive Intervention.” The Court’s diseretion in
this regard is not reviewable in the absence of a showing of
abuse. The trial court entered its order which reads in part as
follows:

“AND IT FURTHER APPEARING To THE COURT, after
hearing arguments of all counsel, that the ends of justice
would not be met by allowing the Motion to Intervene and
that same should be denied.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED
that the above said Motion to Intervene is not allowed and
the same is hereby dismissed, this 26 day of August, 1977.”

“With only minor exceptions, Federal Rule 24 and North
Carolina Rule 24 are substantially the same. Where the phrase
‘Statute of the United States’ appears in the Federal Rule, the
word ‘statute’ is used in the North Carolina Rule.” Shuford, N.C.
Civil Practice and Procedure, § 24-1, p. 206.
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The United States Court of Appeals, Fifth Circuit, held as
follows in Weiser v. White, 505 F. 2d 912, 917 (5th Cir. 1975), cert.
denied, 421 U.S. 993 (1975):

“Ordinarily, in the absence of an abuse of discretion, no
appeal lies from an order denying leave to intervene where
intervention is a permissive matter within the discretion of
the court. United States v. California Co-op. Canneries, 279
U.S. 538, 556, 49 S.Ct. 423, 424, 73 L.Ed. 838. The permissive
nature of such intervention necessarily implies that, if in-
tervention is denied, the applicant is not legally bound or
prejudiced by any judgment that might be entered in the
case. He is at liberty to assert and protect his interest in
some more appropriate proceeding. Having no adverse effect
upon the applicant, the order denying intervention according-
ly falls below the level of appealability. . ..”

We have not found any cases on point from this Court or our
Supreme Court decided since the effective date of the North
Carolina Rules of Civil Procedure; however, Strickland v. Hughes,
273 N.C. 481, 485, 160 S.E. 2d 313, 316 (1968), (decided after our
Rules were adopted but before their effective date) held: “It is or-
dinarily within the discretion of the court to permit proper par-
ties to intervene. Childers v. Powell, 243 N.C. 711, 92 S.E. 2d 65.”

The record before us does not reveal that the trial judge
abused his discretion. We note that the pre-trial order had been
entered prior to the motion to intervene.

In summary, we hold that: (1) the applicant-intervenors were
not entitled to intervene pursuant to Rule 24(a)(2) as a matter of
right; (2) the trial court did not abuse its discretion in denying
applicant-intervenors permission to intervene pursuant to Rule
24(b)2); and (3) better practice would require applicant-
intervenors to specify the section of Rule 24 they wished to pro-
ceed under.

In view of our holding above, we deem it unnecessary to con-
sider applicant-intervenors’ assignment of error Number 2. The
orders appealed from are

Affirmed.

Judges PARKER and CLARK concur.
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STATE OF NORTH CAROLINA v. COUNCIL GRAHAM

No. 78163C285
(Filed 19 September 1978)

1. Homicide § 30.3— necessity for instruction on involuntary manslaughter

The trial court in a homicide case erred in failing to instruct the jury on
involuntary manslaughter where defendant testified that he fired one shot not
aimed at anybody but intended to break up a fight, and that he then fired the
fatal shot unintentionally when defendant came at him with a knife and he
“throwed up the gun and it went off.”

2. Criminal Law § 45.1— experimental evidence— cutting shirt with knife — cir-
cumstances not similar

In a homicide prosecution in which defendant testified that deceased had
cut his shirt with a knife during the altercation which resulted in deceased’s
death, the trial court erred in permitting the district attorney to ask defend-
ant to try to cut the shirt worn by defendant at the time of the incident with
deceased’s knife since the experiment was not conducted under circumstances
substantially similar to those existing when defendant’s shirt was allegedly cut
by deceased.

APPEAL by defendant from Lee, Judge. Judgment entered 15
September 1977, Superior Court, ROBESON County. Heard in the
Court of Appeals 15 August 1978.

Defendant was charged with murder. At trial, the distriet at-
torney announced that he would seek no greater verdict than a
verdict of guilty of second degree murder. Defendant was con-
victed of voluntary manslaughter and appeals from the judgment
entered on the jury verdict.

The State’s evidence tended to show the following events:

Defendant, deceased, and several other people were at a
house in Lumberton on Saturday night, 13 February 1977. The
house was known as “Hole in the Wall”, and, according to one
witness, “a lot of drinking was going on there”. Deceased and S.
L. Graham got into a fight outside the house. They were
separated by some of the people at the house, who took deceased
about 30 feet from the house near some woods. He was “cussing
and going on”. S. L. Graham and defendant started toward
deceased, S. L. Graham carrying a stick and Council Graham car-
rying a “blue-black revolver type gun”. They were asked to stop
before someone got hurt. They did so, and defendant turned and
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went back into the house. Deceased started back to the house still
“cussing and carrying on”. Defendant came out of the house, and
he and deceased began cursing at each other. Deceased was be-
tween two cars. Defendant walked over next to the car and shot
across the roof of the car. Deceased “hunched down close to the
roof and ducked his head down”. State’s witnesses testified that
they saw deceased “do nothing with his hands”. That shots hit a
Ford Courier truck and a black Grand Torino. The cursing con-
tinued. One witness testified that deceased remained “crouched
down” after the first shot and that defendant said: “Son of a
bitch, T'll kill you”, and walked around the car and shot deceased
with the barrel of the gun only “a couple of inches” from deceas-
ed’s head. Another witness testified that deceased “stooped down
at the end of the car when the gun was fired. He then stood back
up and continued to cuss at Council. Council went around the
back of the car and shot Willie”. Both witnesses testified that
deceased fell to the ground and that defendant walked away car-
rying the gun without offering any assistance to the victim.

Defendant testified that he “knew of’ Willie Lee Lowrey
before this incident but did not know him; that he had been to a
cookout at Wyvin Locklear’s that night, leaving about 11 o'clock;
that after leaving the cookout, he went to the home of Brantley
Chavis in Pembroke; that Brantley asked defendant to take him
to his brother-in-law’s place called “Big Johnny’s”; that defendant
had drunk only “a couple of beers” that night; that defendant,
“Wyvin Locklear, Brantley Chavis, J. R. Graham, and S. L. Lock-
lear (sie) . .. all went there together”; that after they got inside, a
“little ruckus” started, and Willie Lee Lowrey hit Brantley Chav-
is “upside the head”; that as they were attempting to break up
the fight, Willie Lee Lowrey pulled out a knife; that the knife was
open, and Willie Lee swung it at defendant as defendant tried to
break up the fight; that S. L. Graham grabbed Willie Lee, pulled
him outside, and threw him on the ground; that the two men were
pulled apart, and some others pulled Willie Lee away; that Willie
Lee was saying, “I'm going to kill him the son of a bitch. I'm
going to kill him”; that about this time, Willie Lee started at
defendant who ran in front of a car to get out of his way; that de-
fendant had pulled his gun out and “shot it trying to keep him
away’’; that he shot the gun up in the air, but Willie continued to
come; that defendant was facing the automobile on the right hand
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side “toward the front” and was not aiming at anybody when he
shot; that two men grabbed Willie Lee, and defendant thought
they had control of him and was attempting to get by him to his
car, intending to leave; Willie Lee was between him and his ear,
still had the knife, and was still threatening defendant; Willie
broke loose and began running at him with a knife; that Willie
was right at defendant when he swung the knife at defendant and
cut defendant’s shirt and undershirt; that when Willie Lee came
at him and tried to cut him, defendant “throwed up the gun and it
went off and he fell and I touched to see if he was dead”; that he
was told that Willie Lee was dead, and he tried to feel his pulse;
that he figured there might be more trouble, so he told the others
to tell the deputies he would be home when they came for him;
that he then took the men home who came with him and went
home.

Additional facts necessary for decision are set out in the
opinion.

Attorney General Edmisten, by Special Deputy Attorney
General John R. B. Matthis and Associate Attorney Norman M.
York, Jr., for the State.

Edwards and Johnston, by Rudolph L. Edwards, for defend-
ant appellant.

MORRIS, Judge.

[1] Defendant contends, by his fifth assignment of error, that
the court erred in failing to charge the jury that they could
return a verdict of guilty of involuntary manslaughter as a possi-
ble verdict. We are inclined to agree that defendant’s evidence
makes this instruction necessary. The State argues that the
record reflects that defendant was the aggressor throughout the
altercation and that, after shooting at deceased and missing him
he moved closer and shot a second time, killing him. This is cer-
tainly what the State’s evidence tended to show. However, the
defendant testified for himself. His version was entirely different.
He maintained that neither shot was fired at anybody. He said
that when he fired the first time, he did not aim at anybody. As
to the fatal shot, he said that as deceased was coming at him, “he
throwed up the gun and it went off”.
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“Involuntary manslaughter is the unlawful killing of a human
being without malice, without premeditation and deliberation,
and without intention to kill or inflict serious bodily injury.
[Citations omitted.]” State v. Wrenn, 279 N.C. 676, 682, 185
S.E. 2d 129, 132 (1971).

Here the defendant’s testimony was, in its entirety, a version of
an unintentional killing. He fired two shots, the first aimed at no
one but intended to break up a fight, and the second, accidentally
when “he throwed up the gun and it went off”. If believed by the
jury, defendant’s evidence is sufficient to support a verdict of
guilty of involuntary manslaughter. See State v. Davis, 15 N.C.
App. 395, 190 S.E. 2d 434 (1972) (where defendant testified that
she and deceased were “fumbling with the gun”, he tried to get it
away from her, and the gun “went off”); and State v. Foust, 258
N.C. 453, 128 S.E. 2d 889 (1962) (where deceased grabbed a gun ly-
ing across defendant’s knees, he got it away from her, she got it
again near the end of the barrel, and “the gun went off”).

Because the court failed to submit an issue of involuntary
manslaughter to the jury, there must be a new trial.

[2] Defendant’s other assignments of error are without merit,
with the exception of his first assignment of error. During his
cross-examination of defendant, the district attorney put the shirt
worn by defendant at the time of the incident before the defend-
ant, handed defendant the knife, and directed defendant to try to
cut the shirt. Over defendant’s objection, the witness was
directed to cut the shirt.

“The competency of experimental evidence depends upon its
trustworthiness to aid in the proper solution of the problem
in hand. [Citations omitted.] When the experiment is carried
out under substantially similar circumstances to those which
surrounded the original transaction, and in such a manner as
to shed light on that transaction, the results may be received
in evidence, although such experiment may not have been
performed under precisely similar conditions as attended the
original occurrence. The want of exact similarity would not
perforce exclude the evidence, but would go to its weight
with the jury. 1 Michie on Homicide, 832. Whether the cir-
cumstances and conditions are sufficiently similar to render
the results of the experiment competent is of course a
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preliminary question for the court, and unless too wide of the
mark, the ruling thereon will be upheld on appeal. [Citations
omitted.]

‘The general rule as to the admissibility of the result of ex-
periments is, if the evidence would tend to enlighten the jury
and to enable them to more intelligently consider the issues
presented and arrive at the truth, it is admissible. The ex-
periment should be under circumstances similar to those
prevailing at the time of the occurrence involved in the con-
troversy. They need not be identical, but a reasonable or
substantial similarity is sufficient’— Edwards, J., in Shepherd
v. State, 51 Okla. Crim., 209, 300 P., 421.” State v. Phillips,
228 N.C. 595, 598, 46 S.E. 2d 720, 722 (1948).

We think it obvious that this experiment fell far short of being
conducted under circumstances substantially similar to those ex-
isting at the time of the incident when the defendant’s shirt was
allegedly cut and was thus “too wide of the mark” to be upheld on
appeal.

New trial.

Judges HEDRICK and WEBB concur.

IN THE MATTER OF THE FORECLOSURE OF A CERTAIN DEED OF TRUST
FROM: MaRrviN J. WATTS AND WIFE, H. RUTH WATTS, TO THOMAS S. BENNETT,
SUBSTITUTE TRUSTEE, FOR JUDITH W. SMITH

No. 7738C947
(Filed 19 September 1978)

Mortgages and Deeds of Trust § 25— foreclosure under power of sale —hearing de
novo before Superior Court Judge —no equity jurisdiction
Pursuant to G.S. 45-21.16(d) providing for foreclosure under a power of
sale, the Clerk of Superior Court is limited to finding the existence of a valid
debt of which the party seeking foreclosure is a holder, default, right to
foreclose under the instrument and notice to those entitied, and the Superior
Court Judge is similarly limited in a hearing de novo and is not authorized to
invoke equity jurisdiction.
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APPEAL by respondent from Lewsis, Judge. Judgment entered
8 August 1977 in Superior Court, CARTERET County. Heard in the
Court of Appeals 24 August 1978.

On 26 May 1977, the respondent (mortgagee) filed a Petition
and Notice of Hearing pursuant to G.S. 45-21.16 alleging that the
petitioners (mortgagors) were in default in the payment of a pro-
missory note secured by a deed of trust, dated 1 November 1976.

On 16 June 1977, the Clerk of Superior Court of Carteret
County found that petitioners were in default since the peti-
tioners had failed to make the monthly installment payments by
the 15th day of each month as required by the security agree-
ment and deed of trust. The Clerk found that the respondent was
entitled to proceed with foreclosure under the power of sale pro-
vision in the deed of trust.

Pursuant to G.S. 45-21.16(d), petitioners appealed de novo to
the Superior Court.

At the hearing in Superior Court the mortgagee and mort-
gagors testified, and the court, in pertinent part, found facts as
follows:

“7. That Marvin J. Watts and wife, H. Ruth Watts, made
the initial payment due under said indebtedness on
November 1, 1976, as required. That the payment for
December, 1976 was made by check dated December 17, 1976,
and Judith W. Smith advised and made demand of the said
Marvin J. Watts and wife, H. Ruth Watts, that the lateness
of said payment constituted a default and without waiving
any of her rights under the security instrument demanded
that future payments be made on time. That in spite of said
request, said Marvin J. Watts and wife, H. Ruth Watts, made
the payment for January 1977 by check dated January 22,
1977. That the payment for February 1977 was made by
check dated February ---, 1977. By letter dated March 21,
1977, counsel for Judith W. Smith notified the said Marvin J.
Watts and wife, H. Ruth Watts, that the monthly installment
payments were being made at a date in excess of the period
allowed under the security instrument and called to their at-
tention the fact that said late payments constituted default
under the instrument. That the payment for the month of
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The

March was tendered by check dated March 19, 1977, but not
accepted by Judith W. Smith, and the payment for April 1977
was tendered on April 22, 1977, but not accepted by Judith
W. Smith. That the payment for the month of May, 1977 was
tendered on May 14, 1977, but was not accepted by Judith W.
Smith. That the payment for the month of June has been
tendered, but not accepted by Judith W. Smith;

9. That at the closing, at which time Mr. and Mrs. Watts
assumed a first mortgage, the mortgagee, Mrs. Smith, told
them that the bank would permit them to make monthly
payments on the first mortgage at any time during the
month; and the mortgagors were under the erroneous impres-
sion that they could make the payments on the second mort-
gage to Mrs. Smith with the same concessions as to time of
payment;”

court then made the following Conclusions of Law:

“1. That by failing to make the March payment until 21
March 1977 the mortgagors, Mr. and Mrs. Watts, were in
default, but they were unaware of the significance and impor-
tance of making their payments on time;

2. That there is a valid debt due the mortgagee; that she
has the right to foreclose under the instrument introduced;
that she has given proper notice to the mortgagors;

3. That for eqitable reasons and in the interest of justice
the mortgagee should not be permitted to foreclose this prop-
erty under the facts found at this time.”

judge thereupon ordered:

“1. That the action of the Clerk in permitting the
foreclosure action to proceed is SET ASIDE AND REVERSED
and this cause DISMISSED:”

Marquardt and Simpson by John P. Simpson for respondent

appellant.

No counsel contra.
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CLARK, Judge.

The sole question presented on appeal is whether a Superior
Court Judge is authorized to invoke equity jurisdiction in a hear-
ing de novo on appeal pursuant to G.S. 45-21.16(d) or is limited to
hearing the same matters in controversy which were before the
Clerk of Superior Court.

G.S. 45-21.16 provides that prior to a foreclosure under a
power of sale, the mortgagee must notify the mortgagor of the
impending sale and must provide notice of a hearing before the
Clerk of Superior Court. The Clerk is directed in subsection (d) to
find the existence of a “(i} valid debt of which the party seeking
to foreclose is a holder, (ii) default, (iii) right to foreclose under
the instrument, and (iv) notice to those entitled. . . .”

The statute was amended in 1977 (effective 1 October 1977)
to provide that: “Appeals from said act of the clerk shall be heard
de novo.”

The respondent contends that the hearing de novo is limited
in scope to a hearing on the same four questions at issue before
the Clerk, and that therefore the trial judge was not authorized
to invoke equitable jurisdiction.

The intent of the legislature controls the interpretation of a
statute. In ascertaining this intent the courts should consider the
language of the statute and what it sought to accomplish. Steven-
son v. Durham, 281 N.C. 300, 188 S.E. 2d 281 (1972); Galligan v.
Chapel Hill, 276 N.C. 172, 171 S.E. 2d 427 (1970). G.S. 45-21.16 was
enacted in response to Turner v. Blackburn, 389 F. Supp. 1250
(W.D.N.C. 1975). In Turner, the court held that the statutory pro-
cedures governing foreclosure under a power of sale did not
comport with due process because the procedures did not provide
adequate notice or a hearing prior to foreclosure and the mort-
gagor had not waived notice and hearing. The court noted that
the procedures for upset bids and for injunctive relief were not
sufficient to protect the mortgagor's property interest because
these remedies presuppose that the mortgagor is aware of the
threatened foreclosure. The injunctive relief provided by G.S.
45-21.34 is available prior to the confirmation of the foreclosure
sale. Certain-teed Products Corp. v. Sanders, 264 N.C. 234, 141
S.E. 2d 329 (1965); Whitford v. North Carolina Joint-Stock Land
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Bank, 207 N.C. 229, 176 S.E. 740 (1934). The court noted that
without prior notice, the mortgagor was often unaware of the
foreclosure until the purchaser at the foreclosure sale sought
possession of the land. Without the notice contemplated by the
court in Turner, “the option of seeking equitable relief was . . .
substantially foreclosed.” 389 F. Supp. at 1258, n. 37.

The notice and hearing required by G.S. 45-21.16 were
designed to enable the mortgagor to utilize the injunctive relief
already available in G.S. 45-21.34. The hearing was not intended
to settle all matters in controversy between mortgagor and mort-
gagee, nor was it designed to provide a second procedure for in-
voking equitable relief. A power of sale provision in a deed of
trust is a means of avoiding lengthy and costly foreclosures by ac-
tion. 389 F. Supp. at 1258; 10 Thompson on Real Property, § 5175,
p. 204 (1957); Note, Power of Sale Foreclosure After Fuentes, 40
U. Chi. L. Rev. 206 (1972). To construe the statute so as to pro-
vide a full hearing on matters at issue other than those before the
Clerk would make the foreclosure by power of sale as costly and
as time-consuming as foreclosure by action, since a mortgagor
could obtain a full hearing on all issues merely by appealing to
the Superior Court for a hearing de novo. It is clear that the
legislature did not intend such a result. The Clerk of Superior
Court is limited to making the four findings of fact specified in
the statute, and it follows that the Superior Court Judge is
similarly limited in the hearing de movo. See G.S. 1-276 which
limits appeals to “matters in controversy” before the Clerk.

Although a Superior Court Judge has general equitable
jurisdiction, N.C. Const. Art. IV, § 1, Hospital v. Comrs. of
Durham, 231 N.C. 604, 58 S.E. 2d 696 (1950), a court is without
jurisdiction unless the issue is brought before the court in a prop-
er proceeding. Brissie v. Craig, 232 N.C. 701, 62 S.E. 2d 330 (1950);
Johnston County v. Ellis, 226 N.C. 268, 38 S.E. 2d 31 (1946). The
proper method for invoking equitable jurisdiction to enjoin a
foreclosure sale is by bringing an action in the Superior Court
pursuant to G.S. 45-21.34. See, Crain v. Hutchins, 226 N.C. 642, 39
S.E. 2d 831 (1946); Sineath v. Katzis, 219 N.C. 434, 14 S.E. 2d 418
(1941); Insurance Co. v. Smathers, 211 N.C. 373, 190 S.E. 484
(1937).
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The trial judge in the case sub judice exceeded the permissi-
ble scope of review at the hearing de novo by invoking equitable
jurisdiction to enjoin the foreclosure sale.

Reversed and remanded for proceedings consistent with this
opinion.

Judges PARKER and ERWIN concur.

ROBERT MILLER v. LENORA JACKSON MILLER

No. 7721DC905

(Filed 19 September 1978)

1. Divorce and Alimony § 3— venue in divorce action
While the proper venue in a divorce action is the county in which either
the husband or the wife resides, venue is not jurisdictional but is only ground
for removal to the proper county upon a timely objection made in the proper
manner. G.S. 50-3; G.S. 1-82.

2. Venue § 7— removal for improper venue—no discretion in court— waiver of
proper venue
Where a demand for removal for improper venue is timely and proper,
the trial court has no discretion as to removal. However, proper venue may be
waived by express or implied consent.

3. Divorce and Alimony § 3; Venue § 1— waiver of right to change of
venue — failure to appear for hearing
Defendant impliedly waived her right to a change of venue in a divorce ac-
tion where almost a year passed between the time defendant filed her motion
and the first hearing date on the motion, at which time defendant received a
continuance, and defendant failed to appear on the second hearing date five
months later.

4. Divorce and Alimony § 2.2; Pleadings § 9; Rules of Civil Procedure § 12— mo-
tion for change of venue —extension of time for filing answer
Defendant in a divorce action had 20 days after notice of the court’s action
on her Rule 12(b) motion for change of venue in which to file her answer;
therefore, the court erred in finding that the time for pleading had expired
and in entering judgment for plaintiff on the same day the court ruled on
defendant’s motion for a change of venue and before defendant had filed an
answer. G.S. 1A-1, Rule 12(a)(1)a.
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5. Divorce and Alimony § 2.4; Rules of Civil Procedure § 38— divorce action—re-
quest for jury trial —time for making
Where defendant’s time for filing an answer in a divorce action had not
expired, her time for demanding a jury trial had not expired, since she was en-
titled to demand a jury trial until 10 days after the service of the last
pleading. G.S. 50-10; G.S. 1A-1, Rule 38(b).

APPEAL by defendant from Alexander (Abner), Judge. Judg-
ment entered 1 June 1977, in District Court, FORSYTH County.
Heard in the Court of Appeals 21 August 1978.

Plaintiff husband brought an action for divorce, and defend-
ant wife moved for a change of venue under Rule 12(b). Her mo-
tion was dismissed for failure to properly pursue it, and a divorce
was granted to plaintiff that same day. Defendant assigns as er-
ror the dismissal of her motion and the granting of divorce before
her time to answer had expired.

On 24 November 1975, plaintiff filed a complaint in Forsyth
County seeking a divorce, stating that both parties were
residents of Guilford County. On 22 December 1975, defendant
moved under N.C.G.S. § 1A-1, Rule 12(b)(3) for removal, stating
that venue in Forsyth County was improper since both parties
were residents of Guilford County. The motion was scheduled for
hearing on 13 December 1976, at which time defendant received a
continuance, and again on 31 May 1977, when defendant did not
appear.

On 1 June 1977, the judge dismissed defendant’s motion for
removal on the ground that she had not pursued it as required.
Also on 1 June 1977, the judge heard plaintiff's evidence and
granted him a divorce, finding as fact that defendant had filed no
answer nor request for a jury trial, that no extension of time to
file had been granted, and that the time for pleading had expired.

From the dismissal of her motion and the granting of divorce
defendant appeals.

No counsel for plaintiff appellee.

Tate & Bretzmann, by Raymond A. Bretzmann, for defendant
appellant.
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ARNOLD, Judge.

[1] The proper venue in a divorce action is the county in which
either the husband or the wife resides. N.C.G.S. §§ 50-3, 1-82.
Here, the action was filed in Forsyth County, but both husband
and wife were residents of Guilford County. However, venue is
not jurisdictional, but is only ground for removal to the proper
county upon a timely objection made in the proper manner.
Farmers Cooperative Exchange, Inc. v. Trull, 255 N.C. 202, 120
S.E. 2d 438 (1961); 13 Strong’s N.C. Index 3d, Venue, § 1, p. 269.
The place of trial may, of course, be changed whenever: “the
county designated for that purpose is not the proper one, . .. the
convenience of witnesses and the ends of justice would be pro-
moted by the change, . . . the judge has, at any time, been in-
terested as party or counsel, . .. motion is made by the plaintiff
and the action is for divoree and the defendant has not been per-
sonally served with summons.” N.C.G.S. § 1-83.

Defendant made a timely motion for removal under Rule
12(b), which requires that the motion be made at or before the
time of filing an answer, and the motion was made in the proper
manner. Defendant contends that whenever an action has been
brought in the wrong county such a properly made motion for
change of venue must be granted.

[2) The general rule in North Carolina, as elsewhere, is that
where a demand for removal for improper venue is timely and
proper, the trial court has no discretion as to removal. Mitchell v.
Jones, 272 N.C. 499, 158 S.E. 2d 706 (1968) (dicta); Swift and Co. v.
Dan-Cleve Corp., 26 N.C. App. 494, 216 S.E. 2d 464 (1975) (dicta); 1
MeclIntosh, N.C. Practice & Procedure, § 832, p. 434 (2d ed., 1956).
The provision in N.C.G.S. § 1-83 that the court "may change” the
place of trial when the county designated is not the proper one
has been interpreted to mean “must change.” Jones v. Statesuville,
97 N.C. 86, 2 S.E. 346 (1887). Contra, Lassiter v. Norfolk &
Carolina R.R. Co., 126 N.C. 507, 36 S.E. 47 (1900).

[3] However, since venue is not jurisdictional it may be waived
by express or implied consent, 13 Strong’s N.C. Index 3d, Venue,
§ 1, p. 269, and a defendant’s failure to press his motion to re-
move has been found to be a waiver. Jones v. Brinson, 238 N.C.
506, 78 S.E. 2d 334 (1953); Oettinger v. Hill Live Stock Co., 170
N.C. 152, 86 S.E. 957 (1915); Swift and Co. v. Dan-Cleve Corp.,
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supra; Strong’s N.C. Index 3d, supra. The question then is
whether this defendant’s failure to appear on the second hearing
date, having received a continuance at the first hearing date five
months earlier, is a failure te pursue her motion sufficient to con-
stitute a waiver.

In Jones v. Brinson, supra, removal was by consent of the
parties, but when both parties failed for a period of five months
to tend to the administrative details required of them for
removal, the plaintiff was found to have waived his right to object
when defendant sought in the court of original venue to have the
order of removal rescinded. The court in Oettinger, supra, denied
defendant’s motion for removal, but gave him time to file addi-
tional affidavits, which he failed to do. The case was continued at
defendant’s request for five months, at which time the motion
was renewed and denied. The court found that defendant’s failure
to file the affidavits and to except to or appeal the denial of his
motion constituted a waiver. Recently this Court in the Swift
case, supra, found no waiver in a delay of four months, but in that
case the defendant neither sought a continuance nor failed to ap-
pear on the hearing date, but merely took no action during the
period.

Here, almost a year passed between the time defendant filed
her motion and the first hearing date, but defendant sought a con-
tinuance at that time, and on the second hearing date five months
later failed to appear. The trial court was justified in finding an
implied waiver of defendant’s right to a change .of venue by her
failure to pursue her motion for removal. The motion was proper-
ly dismissed and defendant’s argument to the contrary is re-
jected.

[4] However, defendant correctly contends that the trial court
erred in granting plaintiff a divorce on the same day the court
ruled on defendant’s Rule 12(b) motion, and prior to defendant’s
filing an answer in the action. As a general rule defendant has 30
days after service of the complaint upon him to file his answer.
N.C.G.S. § 1A-1, Rule 12(a)1). However, service of a Rule 12 mo-
tion alters the time period, giving defendant 20 days after notice
of the court’s action on the motion to file his answer. Moseley v.
Branch Banking & Trust Co., 19 N.C. App. 137, 198 S.E. 2d 36,
cert. denied 284 N.C. 121, 199 S.E. 2d 659 (1973); N.C.G.S. § 1A-1,
Rule 12 (a)(1)a; 1 McIntosh, supra, § 833. Defendant in this action
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filed a Rule 12 motion upon which the court ruled on 1 June 1977.
Defendant was entitled to notice of this action, and to 20 days
after the notice to file an answer to plaintiff’s complaint. The
court erred in finding as fact that the time for pleading had ex-
pired and in entering judgment for plaintiff.

[5] Defendant also argues that, as her time for answering had
not expired, neither had her time for demanding a jury trial. A
party is entitled to demand trial by jury until 10 days after the
service of the last pleading. N.C.G.S. §§ 50-10; 1A-1, Rule 38(b).
Here, as the time for service of an answer had been extended by
Rule 12(a), so had the time for demanding a jury trial.

We find that defendant’s motion for removal was properly
dismissed, but that the trial court erred in entering judgment
before the time to answer had expired. Judgment is therefore
vacated.

Affirmed in part, and

Reversed and remanded in part.

Chief Judge BROCK and Judge HEDRICK concur.

STATE OF NORTH CAROLINA v. JOYCE BARNHILL VIETTO

No. 7853C391
(Filed 19 September 1978)

1. Schools § 14— compulsory school attendance law — nonpublic school —teachers
and curricula not “approved”

In a prosecution of defendant for violation of the compulsory school
attendance law, G.S. 115-166, by placing her child in a nonpublic school not
having teachers and curricula approved by the State Board of Education, the
trial court properly permitted school officials to testify that the school in
which the child was placed was not an “approved” nonpublic school.

2. Schools § 14— compulsory school attendance law — willfulness
In a prosecution of defendant for a violation of G.S. 115-166 by placing her
child in a nonpublic school not having properly approved teachers and cur-
ricula, the trial court did not err in excluding defendant’s evidence that she
did not willfully violate the statute but acted in good faith in withdrawing her
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child from public schools, since willfulness is not an element of the crime
charged.

3. Schools § 14— violation of school attendance law —instructions —contentions of
State —burden of proof

In a prosecution for a violation of the compulsory school attendance law,

the court did not shift the burden of proof to defendant in instructing that the
State contended that defendant’s witnesses did not testify that the nonpublic
school defendant's child attended had been approved by the State Board of
Education.

APPEAL by defendant from Webb, Judge. Judgment entered
29 November 1977 in Superior Court, NEW HANOVER County.
Heard in the Court of Appeals 29 August 1978.

Defendant was charged under N.C.G.S. 115-166 with violating
the “General Compulsory Attendance Law.” The evidence tended
to show that in April 1977, defendant removed her 12-year-old
daughter from the public schools. Defendant placed her daughter,
a sixth-grade student, in “Learning Foundations,” which the
State's evidence tended to show was not a nonpublic school hav-
ing teachers and curricula approved by the State Board of Educa-
tion.

Defendant offered evidence tending to show that she remov-
ed her child from the public schools because of her concern over
the quality of education the child was receiving, the child’s emo-
tional state, and her belief that the child was in need of private
tutorial assistance in order to better prepare her academically as
her education continued.

The jury found defendant guilty, and she received a suspend-
ed sentence and was fined $50.00. Defendant appealed.

Attorney General Edmisten, by Associate Attorney Patricia
B. Hodulik, for the State.

Prickett & Scott, by Carlton S. Prickett, Jr., and James K.
Larrick, for defendant appellant.
ERWIN, Judge.

Defendant presents several questions on this appeal. We
have carefully considered them all and conclude that defendant
had a fair trial free of prejudicial error.
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[1] First, defendant contends that the trial court erred in admit-
ting evidence that “Learning Foundations” was not an
“approved” nonpublic school. The testimony complained of was
that of George Talley, Principal of Tileston School, the public
school from which defendant removed her daughter; Hilda Worth,
Attendance Counselor of the New Hanover County Schools; and
Heyward Bellamy, New Hanover County Superintendent of
Schools. These witnesses were all public school officials and, we
feel, competent to testify as to whether or not “Learning Founda-
tions” was an ‘“approved” nonpublic school under N.C.G.S.
115-166. The evidence was also sufficient as to “Learning Founda-
tions” failure to meet statutory requirements.

[2] Next, defendant earnestly argues that she should have been
allowed to present evidence as to whether or not she had willfully
violated G.S. 115-166. Essentially, she asserts that she acted in
good faith, with just cause, and in her child’s best interests by
withdrawing her child from the public schools. We hold that the
trial court did not err in excluding such evidence.

The record clearly shows that defendant was fully aware that
her actions in withdrawing her child from public school and in
placing her in “Learning Foundations” might subject her to
criminal prosecution. In fact, the record reveals that public school
officials offered to place her child in another public school for the
remainder of the 1976-77 school year. Defendant had this and
other alternatives. She could have placed her child in an “approv-
ed” nonpublic school, or she could perhaps have secured tutorial
assistance for her child to supplement the instruction she was
receiving in the public schools. Instead, she elected to place her
daughter in a nonpublic learning environment which did not meet
the mandate of the statute. This she chose to do in lieu of public,
“approved” nonpublic, or supplemental instruction, and it is this
which the statute proscribes.

We note that G.S. 115-166 does not compel every child to at-
tend public schools exclusively for the prescribed period. Such a
law would be invalid. See Pierce v. Society of Sisters, 268 U.S.
510, 69 L.Ed. 1070, 45 S.Ct. 571 (1925). Here there is no doubt that
defendant was aware of the attendance laws and yet deliberately
removed her child from the public schools. We find that State v.
Miday, 263 N.C. 747, 140 S.E. 2d 325 (1965), is not controlling, as
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that case involved an unintentional violation of G.S. 115-166 in
which defendant was asserting what he perceived his rights to be
under another statute.

In any event, willfulness is not contained in G.S. 115-166 as
an element of the offense, and we decline to engraft such an ele-
ment on the statute. Counsel for defendant have very ably and
sincerely presented her case, but we must note that many
parents from time to time become dissatisfied with the quality of
instruction in our public schools, and such concern may to them
be justified. As noted above, however, there are permissible alter-
natives to public school instruction. Few convictions, if any, could
be obtained under G.S. 115-166 and 169 if parents could merely
assert justification for noncompliance in order to avoid criminal
liability.

[3] Defendant contends that the following portion of the court’s
charge improperly shifted the burden of proof to defendant:

“The State contends that even by the testimony of the
faculty of the Learning Foundations that they did not testify
that they were a school whose teachers and curricula had
been approved by the State Board of Education.”

The trial court was merely stating contentions and in its charge,
clearly placed the burden on the State to prove beyond a
reasonable doubt the elements of the offense, including “that she
did not attend any school, either a public school” or “a school
which had been approved by the State Board of Education.”

Defendant’s remaining assignments of error have been
carefully considered and are overruled.

In the trial below, we find
No error.

Judges PARKER and CLARK concur.
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DOUGLAS STOLTZ v. FORSYTH COUNTY HOSPITAL AUTHORITY, INC,, A
NonN-ProFiT NoORTH CAROLINA CORPORATION, LEASING AND OPERATING FORSYTH
MEMORIAL HosPITAL IN ForsSYTH CouNTY, NORTH CAROLINA

No. 77215C992

(Filed 19 September 1978)

Negligence § 30.1— plate glass window in hospital — plaintiff’s fall through— sum-
mary judgment for hospital proper
Defendant was entitled to summary judgment in plaintiff’s action to
recover for injuries which he suffered when he fell and stumbled against a
plate glass window adjacent to the outer set of two sets of glass doors in
defendant’s emergency room foyer, since the window panel had a push bar
across it and was constructed in accordance with all applicable building codes,
and defendant was not negligent in using plate glass rather than some safety
glass material.

APPEAL by plaintiff from Wood, Judge. Order entered 24
August 1977 in Superior Court, FORSYTH County. Heard in the
Court of Appeals 31 August 1978.

Plaintiff walked into the defendant hospital’s emergency
room on 11 August 1973 seeking treatment for a minor cut on his
wrist. He received treatment and was leaving, walking through
the foyer of the emergency room, when he became dizzy and fell,
striking his head against a plate glass window adjacent to the
outer set of two sets of glass doors. The window panel through
which plaintiff fell had a push bar across it approximately 38%:"
from the floor. The window and bar had been installed at the time
of construction of the hospital, and were properly in place at the
time of plaintiff’s fall. Plaintiff received severe cuts from the
broken glass, and was hospitalized for several weeks as a result
of his injuries.

Plaintiff instituted this ecivil action, alleging defendant’s
negligence and seeking damages. Defendant moved for summary
judgment pursuant to Rule 56 of the North Carolina Rules of Civil
Procedure (G.S. 1A-1, Rule 56). His motion was argued before
Judge William Z. Wood in the Superior Court of Forsyth County,
who found that there was no genuine issue as to any material fact
and ordered judgment entered in favor of the defendant. From
this order plaintiff appealed.
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Bailey and Thomas, by Thomas G. Jacobs and George S.
Thomas, for the plaintiff.

Hudson, Petree, Stockton, Stockton & Robinson, by Robert J.
Lawing and Grover Gray Wilson, for the defendant.

MARTIN (Robert M.), Judge.

The sole question presented by this appeal is whether sum-
mary judgment was properly allowed in favor of the defendant.
We find that it was.

Summary judgment is properly rendered if “the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that any party is entitled to a
judgment as a matter of law.” G.S. 1A-1, Rule 56(c). Defendant, as
the moving party in this case, had the burden of establishing that
no genuine issue as to any material fact exists. Savings & Loan
Assoc. v. Trust Co., 282 N.C. 44, 191 S.E. 2d 683 (1972). “It is not
the purpose of the rule to resolve disputed material issues of fact
but rather to determine if such issues exist.” G.S. 1A-1, Rule 56,
Comment. There is no controversy here as to the facts; in dispute
is the legal significance of those facts. Therefore this is an ap-
propriate case for summary adjudication. Blades v. City of
Raleigh, 280 N.C. 531, 187 S.E. 2d 35 (1972). Appellant has aptly
pointed out in his brief that issues of negligence are not ordinarly
disposed of by summary judgment. Page v. Sloan, 281 N.C. 697,
190 S.E. 2d 189 (1972). However, on the record before us no issue
of negligence appears. Plaintiff was an invitee on the defendant’s
premises, and as such the defendant was not an insurer of his
safety. The standard of care applicable to the defendant is the
duty to exercise ordinary care to keep the premises in a
reasonably safe condition and to give warning of hidden perils or
unsafe conditions insofar as can be ascertained by reasonable in-
spection and supervision. Watkins v. Furnishing Co., 224 N.C. 674,
31 S.E. 2d 917 (1944). Absent a negligent breach of this duty by
the defendant, there can be no liability. Cupita v. Country Club,
Inc., 252 N.C. 346, 113 S.E. 2d 712 (1960).

Plaintiff has shown only that he has suffered an injury. No
presumption or inference of negligence arises upon proof of an in-
jury only. Reese v. Pledmont, Inc, 240 N.C. 391, 82 S.E. 2d 365
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(1965); Strong’s N.C. Index 3rd, Negligence § 53.4. It is not con-
tested that the plaintiff, through no fault of the defendant,
stumbled and fell through the plate glass panel in the foyer of the
walk-in entrance to the defendant’s emergency room. It is not con-
tested that the window panel had a push bar across it, and was
constructed in accordance with all applicable building codes. The
only negligence of the defendant alleged by plaintiff is that plate
glass, rather than some safety glass material, was used in the
window panel. He argues that the defendant, operating a hospital,
should reasonably foresee that sick persons could become
unsteady on their feet and fall against the window panel, causing
it to break and receiving injury. In support of his contentions,
plaintiff cites a number of cases from various jurisdictions.
Without enumerating them here, we find them distinguishable on
their facts and inapplicable to the instant case. The glass panel in
question was not a doorway of deceptive appearance, nor was it
an unmarked and invisible divider between another area of the
building and an exit. It was adjacent to a set of manifestly ap-
parent doors at the outside entrance of the foyer. Nothing in the
design or construction of the panel led plaintiff to come in contact
with it.

Plaintiff has failed to prove any facts which will support any
inference of negligence on the part of the defendant. Therefore
summary judgment pursuant to Rule 56 was properly ordered for
the defendant, and the order of the trial court is affirmed.

Affirmed.

Judges VAUGHN and MITCHELL concur.

STATE OF NORTH CAROLINA v. LARRY MICHAEL SCARBORO

No. 78265C402
(Filed 19 September 1978)

1. Attorneys at Law § 2— representation by foreign attorneys—failure to follow
statutory requirements —no prejudice to defendant

The trial court did not err in permitting defendant’s retained attorneys

from Alabama to represent defendant at his trial without complying with the
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requirements of G.S. 84-4.1 that written motions be filed by the foreign at-
torneys and that local counsel be associated with the foreign attorneys since
(1) defendant waived objection to his foreign attorneys by failing to raise the
question of their competency at trial, and (2} the statute was not designed to
protect defendant but was intended to subject foreign counsel to the jurisdic-
tion of this State’s courts on a continuing basis.

2. Criminal Law § 46.1— instruction on flight—search for defendant

There was ample evidence in the record that a sufficient search was time-
ly made for defendant after the commission of the crime charged so as to
justify the trial court’s instruction on flight.

APPEAL by defendant from Fridey, Judge. Judgmenﬁ entered
27 January 1977 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 29 August 1978.

Defendant was indicted for armed robbery and assault with
intent to kill inflicting serious bodily injury. He was tried and
convicted and sentenced to 20 to 30 years on the first count, and
5 to 10 years on the second count, those terms to run consecutive-
ly. In response to a petition by attorneys Hiram Dodd, Jr. and
Louis Wilkinson of the Alabama Bar, the trial court made certain
findings and permitted the two attorneys to appear on
defendant’s behalf. At a hearing on defendant’s motion to dismiss
based on a denial of his right to a speedy trial, attorney Dodd
testified that on the basis of conversations and transactions with
the Birmingham authorities the defendant had been arrested
twice before 1976 and the North Carolina authorities had been
aware of this and had not attempted to extradite the defendant.
An officer of the Charlotte Police Department testified that he in-
vestigated the crime in question in 1969, and that he issued the
warrants for the defendant’s arrest. He stated that after this he
sought defendant at his Charlotte address, at his sister’s address,
at his mother’s address, and at his place of business. In 1971 pur-
suant to a stop notice from Birmingham, certified copies of the
warrants were forwarded to Alabama, but they were returned
unserved with a notation that the defendant could not be found.
Officer Smith testified that no other notices were received from
Birmingham until 1976, and that this notice resulted in
defendant’s return and trial. The court found that the State exer-
cised reasonable diligence in the search for defendant, that he
was not in North Carolina and that there was no willful delay on
the part of the State of North Carolina since defendant’s absence
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was voluntary. For these reasons the judge denied the motion to
dismiss on the grounds of a failure to grant a speedy trial. At
trial the State presented evidence from Ruth Wardlaw that on
the evening of 13 October 1969 as she and Michael Reames were
working in the Little General Store, defendant entered the store
on three separate occasions between 5:00 p.m. and 9:30 p.m. and
on the third visit he pulled a gun, beat the two clerks and robbed
the store. George Puckett testified that around 9:30 on the eve-
ning in question he saw the defendant behind the counter collect-
ing money from customers and pocketing it. Defendant testified
that he left Charlotte on 10 October 1969 for Birmingham,
Alabama, where he had resided until 1976. He stated that he did
not know the State’s witnesses and he did not rob the store or
pistol whip Ruth Wardlaw. From his conviction, defendant ap-
peals, assigning error.

Attorney General Edmisten, by Assistant Attorney General
Jo Anne Sanford, for the State.

Harris & Bumgardner by Don H. Bumgardner, for the
defendant.

MARTIN (Robert M.), Judge.

[11 The defendant contends that the trial court erred in permit-
ting his retained counsel from Alabama to appear before the
court in his behalf without complying strictly with the provisions
of G.S. 84-4.1. We do not agree, and overrule this assignment of
error for two reasons. First, the defendant was allowed to have
those counsel whom he wanted to defend him. They were retain-
ed by him and allowed to practice in the North Carolina eourts on
his motion. At no time during the proceedings did he express con-
cern regarding their competency, and we deem any such objection
now waived. Secondly, the statute upon which defendant relies to
press his claim of error, G.S. 84-4.1, was not designed for his pro-
tection, and does not vest in him any rights to counsel other than
what he would ordinarily possess in the absence of the statute. It
is apparent that this statute was intended to subject foreign
counsel to the jurisdiction of this State’s courts on a continuing
basis. G.S. 84-4.1(5) provides for mandatory association of local
counsel so that at all times in a proceeding the court has power to
compel, if necessary, foreign counsel to fulfill the duties placed
upon them by G.S. 84-4.1 (1-4). Even though the trial judge did not
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require written motions of the lawyers from Alabama and the
defense counsel did not associate local counsel, as mandated by
the statute, the trial court found as a fact that the Alabama
_counsel were competent at trial and they were allowed to repre-
sent defendant without objection. Defendant may not now be
heard to complain. Any error resulting from non-compliance with
G.S. 84-4.1 on these facts is found to be harmless.

[2] Defendant also assigns as error the trial judge’s instruction
on flight, contending that there was not sufficient evidence to
support such a charge and the resulting inference in favor of the
State. We disagree. There is ample evidence in the record that a
sufficient search was timely made for the defendant after the
commission of the crime so as to justify the challenged instruc-
tion. See, State v. Lee, 287 N.C. 536, 215 S.E. 2d 146 (1975); State
v. Lampkins, 283 N.C. 520, 196 S.E. 2d 697 (1973).

The remaining assignments of error by the defendant are
without merit and are overruled. We conclude that on the record
the defendant had a fair trial free of prejudicial error.

No error.

Judges VAUGHN and MITCHELL concur.

STATE OF NORTH CAROLINA v. GERALD MAURICE LEWIS

No. 78215C326
(Filed 19 September 1978)

Criminal Law § 134.4— youthful offender —failure to make “no benefit” finding

The trial court erred in sentencing the 19 year old defendant to prison
without first finding that he would not benefit from treatment and supervision
as a committed youthful offender.

APPEAL by defendant from Long, Judge. Judgment entered 1
December 1977, in Superior Court, FORSYTH County. Heard in the
Court of Appeals 22 August 1978.

Defendant was charged with armed robbery of Bonnie Fishel
on 10 August 1977. He was found guilty as charged and appeals
from judgment imposing imprisonment.
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The evidence for the State tends to show that Bonnie Fishel,
after leaving a bank, went to her car in the parking lot. Defen-
dant and Reginald Pankey approached, asked for her pocketbook,
and ordered her to get in the car. She screamed and ran. Pankey
shot her in the arm and hip.

There was another witness to the crime who supported the
testimony of Ms. Fishel.

Defendant and Pankey testified that defendant did not par-
ticipate in the crime, did not know Pankey had a gun, and ran
from the scene because he was scared.

Attorney General Edmisten by Assistant Attorney General
Donald W. Grimes for the State.

Hatfield and Allman by Donald M. VonCannon for defendant
appellant.

CLARK, Judge.

The only question raised by defendant’s exceptions and
brought forward in his brief is whether the trial court erred in
denying defendant’s motions for judgment of nonsuit. The
evidence for the State was more than sufficient to require submis-
sion to the jury and fully supports the verdict of guilty as
charged.

However, it does appear from the warrant for his arrest that
defendant’s date of birth was 14 October 1958, and he testified
that he was 19 years of age. The trial court imposed a prison
sentence without finding that the youthful offender would not
benefit from treatment and supervision as a committed youthful
offender.

This court required such “no benefit” finding in State v.
Mitchell, 24 N.C. App. 484, 211 S.E. 2d 645 (1975). Such finding is
now mandated by G.S. 148-49.14.

In State v. Niccum, 293 N.C. 276, 238 S.E. 2d 141 (1977), it
was held that G.S. 148-49.14 requiring the “no benefit” finding
does not apply to convictions or pleas of guilty for which death or
a life sentence is the mandatory punishment.
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The trial court having failed to make a “no benefit” finding
before imposing the prison sentence, we must remand for de novo
sentencing hearing. To comply with the statutory mandate of G.S.
148-49.14 the sentencing judge must make a determination of
whether the defendant would benefit from treatment and supervi-
sion as a committed youthful offender. This determination should
be based on the trial evidence and evidence presented in the
sentencing hearing. In making this determination circumstances
relevant to the imposition of the sentence may be considered by
the judge which were not considered by a judge who failed to
comply with the statutory mandate in imposing sentence.
Fairness to the defendant in imposing sentence requires that the
resentencing be de movo with the sentencing judge having
authority to impose a new sentence rather than Ilimiting
resentencing to a determination of whether the youthful offender
would benefit from treatment as a committed youthful offender.
On resentencing the judge may find that defendant would benefit
from treatment as a committed youthful offender and impose a
sentence as provided by G.S. 148-49.14, or make a “no benefit”
finding and impose the same sentence, or a lesser sentence, or a
greater sentence if based upon objective information concerning
identifiable conduct on the part of the defendant occurring after
the time of the original sentencing proceeding. See North
Carolina v. Pearce, 395 U.S, 711, 89 S.Ct. 2072, 23 L.Ed. 2d 656
(1969). ‘

In the case sub judice, it appears that the narrative summary
of the trial evidence in the record on appeal would provide the
sentencing judge with sufficient knowledge of the trial evidence.
See State v. Sampson, 34 N.C. App. 305, 237 S.E. 2d 883 (1977),
cert. denied, 294 N.C. 185, 241 S.E. 2d 520 (1978).

No error in the trial, but judgment vacated and remanded for
resentencing proceedings and sentencing consistent with this
opinion.

Judges PARKER and ERWIN concur.
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STATE OF NORTH CAROLINA v. CAREY JOHNSON, JR.

No. 78185C317
(Filed 19 September 1978)

Criminal Law § 155.1 — failure to serve and docket record within extended times

A criminal appeal is dismissed for failure of appellant to serve and docket
his record on appeal within the extended times permitted by an order of the
Court of Appeals.

APPEAL by defendant from Kivett, Judge. Judgment entered
9 June 1977 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 21 August 1978.

Defendant was charged in a bill of indictment, proper in
form, with the felony of armed robbery of Spradley Supermarket,
Inc., Flash Market #9. At trial he was identified by the two
employees of Flash Market #9, one of whom had seen defendant
on several occasions before the time of the robbery. Although
defendant’s defense was that he was ill and in the bed at the time
of the robbery, the State’s evidence was clearly sufficient to re-
quire that the case be submitted to the jury and to support the
jury’s verdict of guilty as charged. Judgment of imprisonment for
a period of not less than 16 nor more than 22 years was entered.
Defendant gave notice of appeal.

Attorney General Edmisten, by Special Deputy Attorney
General W. A. Raney, Jr., for the State.

Assistant Public Defender, Frederick G. Lind, for the defend-
ant.

BROCK, Chief Judge.

On 9 June 1977, the day defendant gave notice of appeal, the
trial judge allowed defendant 60 days to serve his proposed
record on appeal.

On 2 August 1977 Judge Browning allowed defendant addi-
tional time until 28 September 1977 to serve his proposed record
on appeal.

On 25 October 1977 Judge Seay allowed defendant additional
time until 14 November 1977 to serve his proposed record on ap-
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peal. Judge Seay’s Order also allowed the State until 24
November 1977 to serve objections, amendments, or proposed
alternative record on appeal.

On 31 October 1977, based upon Judge Seay’s 25 October
1977 Order, defendant filed in this Court a motion for an exten-
sion of time beyond 150 days after giving notice of appeal within
which to file the record on appeal in this Court.

By Order entered in this Court on 11 November 1977 this
Court extended the time within which defendant should file the
record on appeal in this Court upon the following terms: “Upon
service of a proposed record on appeal and service of objections
or proposed alternative record on appeal within the time limits
set by the trial court extension order of 25 October 1977, the
record shall be settled within the relevant time limit set by App.
R. 11(c) and certified within the time limit set by App. R. 11{e).
The record may then be filed within ten days thereafter, as re-
quired by App. R. 12(a), even though such filing might be more
than 150 days after notice of appeal was given.”

This Court’s Order required defendant to serve his proposed
record on appeal on or before 14 November 1977 in accordance
with the trial court extension order. This the defendant did not
do. He did not serve his proposed record on appeal until 31 March
1978.

The compliance with this Court’s extension order required
defendant to serve, settle, have certified, and file in this Court
the record on appeal on or about 9 January 1978. This the defend-
ant did not do. He did not file the record on appeal in this Court
until 5 April 1978.

The time schedules set out in the rules, and such extension
orders as may be entered, are designed to keep the process of
perfecting an appeal to the appellate division flowing in an order-
ly manner. “Counsel is not permitted to decide upon his own
enterprise how long he will wait to take his next step in the ap-
pellate process.” Ledwell v. County of Randolph, 31 N.C. App.
522, 229 S.E. 2d 836 (1976).

The North Carolina Rules of Appellate Procedure are man-
datory. “These rules govern procedure in all appeals from the
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courts of the trial divisions to the courts of the appellate division;
...." App. R. 1{a).

Appeal dismissed.

Judges HEDRICK and ARNOLD concur.

STATE OF NORTH CAROLINA v. WILLIAM LESLIE OAKES

No. 78215C398
(Filed 19 September 1978)

Criminal Law § 114.2 — statement by defendant —court’s use of word “incriminat-
ing” —no expression of opinion
In a prosecution for second degree murder where defendant had before
trial stated the gun was in his hand when it went off, firing the shot which hit
the victim in the face, the trial court did not misstate the evidence or express
an opinion on the evidence by characterizing defendant’s statement as “in-
criminating.”

APPEAL by defendant from Rousseau, Judge. Judgment
entered 2 February 1978. Heard in the Court of Appeals 29
August 1978.

Upon his plea of not guilty, defendant was tried on a charge
of murder in the second degree of Ulysses Harrison Leonard. At
trial the State presented evidence to show that on the afternoon
of 4 November 1977, the defendant stormed with a gun in his
hand into the living room of Agnes Beatrice Wilson, where
Wilson, Leonard and an insurance agent were seated. As the
three jumped up to flee out the back door, the defendant began
shooting and hit Wilson in the leg. The defendant chased Leonard
on out behind the house, caught up with him and shot him in the
head, causing his death.

The defendant offered no evidence.

The jury found the defendant guilty as charged. From judg-
ment imposing a prison sentence of not less than sixty nor more
than seventy years, the defendant appealed.
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Attorney General Edmisten by Michael Todd, Associate At-
torney, N.C. Department of Justice, for the State.

Morrow, Fraser & Reavis by John F. Morrow for the defend-
ant.

PARKER, Judge.

The defendant’s sole contention in this appeal is that the trial
court expressed an opinion on the evidence in his instructions to
the jury when he commented as follows on a statement the
defendant had made to the police:

Also, Members of the Jury, there has been some
evidence introduced in this trial which tends to show that the
defendant made an incriminating statement concerning this
case at an earlier time. If you find that the defendant made
this incriminating statement, then you should consider all the
circumstances under which it was made in determining
whether it was a truthful incrimination, and the weight that
you will give it.

This Court recently found reversible error where the trial
court instructed the jurors as to a statement made by a defendant
to the police by saying, “There is evidence which tends to show
that the defendant confessed that he committed the crime charg-
ed in this case.” State v. Bray, 37 N.C. App. 43, 245 S.E. 2d 190
(1978). The present case is distinguishable.

In Bray, the defendant had not, in fact, “confessed that he
committed the crime charged.” The defendant in that case was
charged with second degree murder, and while he had admitted
to the investigating officer that he had fired the fatal shot, he had
not confessed to murdering or otherwise unlawfully taking the
life of the decedent, but contended throughout that he had acted
lawfully. Under these circumstances this court held that by using
the terms “confessed” and “confession,” the trial judge in-
advertently expressed an opinion on the evidence, since it was
“very likely that the jury received the impression that the court
felt that the evidence showed that defendant had ‘confessed,’ that
he had admitted the truth of a charge against him.” 37 N.C. App.
at 46, 245 S.E. 2d at 192. The trial court’s characterization of the
defendant’s statement in Bray as a confession to the crime charg-
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ed was a misstatement of the facts clearly resulting in prejudice
to the defendant in that case.

In the present case, on the other hand, the statement by the
defendant was in fact incriminating, precisely as the trial court
characterized it. In the statement, although the defendant did not
admit to intentionally shooting Leonard, the defendant did say
that the gun was in his hand when it went off, firing the shot
which hit Leonard in the face. The court in the present case
neither misstated the evidence nor expressed an opinion on the
evidence by characterizing defendant’s statement to the officer as
“incriminating.”

In defendant’s trial and in the judgment entered we find

No error.

Judges CLARK and ERWIN concur.

STATE OF NORTH CAROLINA v. RANDY MARTIN

No. 78178C348
(Filed 19 September 1978)

Criminal Law § 75.13— confession to private individual —voluntariness — voir dire
required
Defendant was entitled to a voir dire hearing to determine the volun-
tariness of his confession to a private individual where defendant filed a writ-
ten motion to suppress in compliance with G.S. 15A-977(a); the motion and
affidavit filed in support thereof alleged that the confession was made after
defendant and his companion had been beaten by the individual in question;
and, following arraignment, defendant made an oral motion to suppress, called
to the court’s attention the earlier written motion, and demanded a voir dire
on that motion.

APPEAL by defendant from Crissman, Judge. Judgment
entered 16 December 1977 in Superior Court, ROCKINGHAM Coun-
ty. Heard in the Court of Appeals 23 August 1978,

State presented evidence which tended to show that on the
evening of 11 September 1977 Bernice Ray Dalton parked his van
with the keys in it in the parking lot of the Red Barn Saloon
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around 1:00 a.m. When he came out 45 minutes later, it was gone.
Some days later, Dalton encountered defendant and James Nance
at the Red Barn. Believing that they had stolen his van, Dalton
struck Nance, who fled. Dalton then had a conversation with
defendant during which at least one blow was struck before
defendant said he had taken the van and left it near the Mayo
River. Defendant also answered yes when asked by Everett
Brown if he had taken the van, but during this time Dalton was
guarding defendant with a cue stick keeping him from leaving.

Defendant was convicted of felonious larceny of an
automobile. From a judgment imposing a prison sentence, he ap-
pealed.

Attorney General Edmisten, by Special Deputy Attorney
General David S. Crump, for the State.

McLeod, Campbell & Wilkins, by Frederick B. Wilkins, Jr.,
for the defendant.

MARTIN (Robert M.}, Judge.

The question presented is whether the defendant was en-
titled to a voir dire hearing to determine the admissibility of his
confession to a private individual. At the time the confession of
the defendant was made, he was not in custody and was not
under police interrogation. Miranda v. Arizona, 384 U.S. 436, 86
S.Ct. 1602, 16 L.Ed. 2d 694, is inapplicable. Nevertheless, the
voluntariness requirement applies to statements made to private
individuals as well as to persons in authority. State v. Cooper, 286
N.C. 549, 213 S.E. 2d 305 (1975).

The defendant, on 14 October 1977, filed a motion to suppress
evidence of statements by the defendant to Bernice Dalton and
Everett Brown. Attached to that motion was an affidavit by the
defendant in which the defendant alleged that he made his
statements to Dalton after his companion James Nance had been
struck by Dalton with a pool cue and after the defendant himself
had been beaten by Dalton. The defendant, following arraignment,
made a verbal motion to suppress evidence of the statements
made by the defendant to Dalton and called to the attention of
the court the earlier written motion. Furthermore, the defendant
demanded a wvoir dire on that motion. The motion was denied by
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the court with no evidence being presented. The defendant ob-
jected to questions seeking to elicit testimony concerning the con-
versation between Martin and Dalton and to testimony of Everett
Brown concerning the conversation between Martin and Dalton.
Defendant introduced no evidence from his own witnesses
concerning the conversation between Dalton and Martin.

The defendant contends the court should have conducted a
voir dire examination to determine whether the admissions to
Dalton and Brown were freely and voluntarily made. As a general
rule, voluntary admissions of guilt are admissible in evidence in a
trial. To render them inadmissible, incriminating statements must
be made under some sort of pressure. State v. Perry, 276 N.C.
339, 172 S.E. 2d 541 (1970).

By the provisions of G.S. 15A-977(c)(1) and G.S. 156A-977(c)(2),
only when “the motion [to suppress] does not allege a legal basis
for the motion; or [if] . . . [t]he affidavit does not as a matter of
law support the ground alleged,” may the court summarily deny
the motion. See State v. Philyaw, 291 N.C. 312, 230 S.E. 2d 370
(1976). Defendant’s motion to suppress was made in proper form
and complied with the provisions of G.S. 156A-977(a). The motion
set forth with sufficient particularity the legal basis of the motion
and the affidavit supported the ground alleged. Thus, an issue
was presented to the court for its determination as to whether or
not defendant’s alleged confession was freely and voluntarily
made and admissible against him or whether or not it was made
under duress and coerced and inadmissible against him.

The trial court erred in failing to hold a suppression hearing
based on defendant’s motion to determine the admissibility of the
extra judicial statement and set forth in the record his findings of
fact and conclusions of law. G.S. 15A-977(d)f).

New trial.

Chief Judge BROCK and Judge ARNOLD concur.
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NORTH CAROLINA NATIONAL BANK v. TED R. BURNETTE anbp wirg, IRMA
M. BURNETTE

No. 7724SC852
(Filed 3 October 1978)

1. Uniform Commercial Code § 47— sale of collateral —notice to debtor —burden
of proof
In actions by a creditor to obtain a deficiency judgment, the creditor has
the burden of proving that notice of sale of the collateral was properly sent to
the debtor. G.S. 25-9-603.

2. Uniform Commercial Code § 47— public sale of collateral —notice to debtor —
jury question
In an action to obtain a deficiency judgment, the trial court erred in
granting plaintiff’s motion for judgment n.o.v. on the issue of whether plaintiff
had given defendants sufficient notice of the public sale of the collateral where
there was evidence that plaintiff sent the notice to a different address than
that shown for defendants on the security agreement, and that defendants did
not in fact receive the notice until after the sale of the collateral had taken
place.

3. Uniform Commercial Code § 47— public sale of collateral —notice te debtor —
commercial reasonableness
The notice to the debtor of the public sale of collateral required by G.S.
25-9-603 is mandatory and is a distinet and separate requirement from the re-
quirement of commercial reasonableness.

4. Uniform Commercial Code § 46 — public sale of collateral —whether equipment
was collateral
In an action to obtain a deficiency judgment after the sale of collateral
pursuant to a security agreement covering certain road grading and rock
crushing equipment “together with all equipment, parts, and accessories now
or hereafter used in connection therewith,” the trial court erred in granting
defendants’ motion for judgment n.o.v. on the issue of whether plaintiff
creditor had disposed of property of the debtors which was not collateral for
the loan where all of the items sold by plaintiff and not specifically listed in
the security agreement could fit within the category of equipment used in con-
nection with the listed equipment.

5. Interest § 2; Judgments § 55— action on note —recovery of interest

In an action to recover a deficiency judgment on a promissory note
obligating defendants to pay a specified sum “with interest after maturity at
the maximum lawful rate,” the trial court erred in awarding plaintiff only six
percent interest from the date of the judgment, since plaintiff was entitled to
twelve percent interest on the judgment from the date the note became due
and payable. However, where plaintiff sought twelve percent interest only
from the date the complaint was filed, plaintiff’s recovery of interest will be
limited to that period of time.
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6. Attorneys at Law § 7.4— action on note —attorney fees called for in note

In an action on a promissory note, the trial court erred in failing to award
plaintiff attorney fees in the amount of fifteen percent of the outstanding
balance on the note where defendants agreed in the note to pay such amount
as reasonable attorney fees if the account was referred to an attorney to en-
force collection of any unpaid balance on the note.

Chief Judge BROCK concurring in result.

APPEAL by defendant and cross-appeal by plaintiff from
Lewis, Judge. Judgment entered 10 January 1977, in Superior
Court, MITCHELL County. Heard in the Court of Appeals 15
August 1978.

On 28 January 1974, defendants Ted R. and Irma M. Burnette
executed a promissory note to the plaintiff for an indebtedness of
$190,000 which represented primarily a consolidation of existing
loans. Plaintiff and defendants also executed a security agreement
which granted to plaintiff a security interest in certain road
grading and rock crushing equipment listed in the security agree-
ment “together with all equipment, parts, and accessories now or
hereafter used in connection therewith. . . .” The note provided
that payments be made in consecutive monthly intallments.

Defendants never made any payments on the indebtedness.
Over a period of months, plaintiff and defendants had numerous
discussions about various arrangements which would allow de-
fendants to pay the indebtedness. On 29 July 1974, plaintiff,
through its agent Thomas Bledsoe, wrote letters to defendants
demanding payment. On 27 September 1974, plaintiff mailed to
defendants a notice of sale of the rock crushing equipment pur-
suant to the terms of the security agreement on 18 October 1974.
The notice was sent by certified mail, return receipt requested,
and was received by defendants. The same notice of sale was also
posted at the MecDowell County Courthouse on 27 September
1974.

On 24 October 1974, plaintiff mailed to defendants and posted
at the Yancey County Courthouse a copy of a notice of sale of the
road grading equipment. The sale was scheduled for 31 October
1974. This notice also was sent by certified mail, return receipt
requested, but was sent to a different address from the one used
for the first notice. Defendants did not receive this notice until 7
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November 1974, well after the sale of the road grading equip-
ment.

After applying the proceeds of both sales to defendants’ ac-
count, there remained a deficiency of approximately $89,000. On
22 November 1974, plaintiff filed suit for a deficiency judgment.
Defendant Ted R. Burnette’s answer averred that the two sales
were not conducted in a commercially reasonable manner as re-
quired by G.S. 259-504. The issues were tried before a jury. At
the close of all the evidence, plaintiff made several motions for
directed verdicts as to defendants’ various answers, defenses and
counterclaims. Some of these motions were allowed but, since
they are not the subject of this appeal, we need not detail them
here. The issues eventually submitted to the jury (with the jury’s
responses in parentheses) are as follows:

“l. In what amount, if any, are the defendants indebted to
the plaintiff, North Carolina National Bank, by way of a defi-
ciency judgment?

ANSWER: ($89,008.23).

“2. Did the plaintiff Bank dispose of the crusher equipment
in a commercially reasonable manner?

ANSWER: (No).

“3. If not, what amount, if any, is the defendant, Ted R.
Burnette entitled to recover for loss caused by the failure of
the Bank to dispose of the crusher equipment in a commer-
cially reasonable manner?

ANSWER: ($40,000).

“4. Did the plaintiff Bank dispose of the grading equipment
in a commercially reasonable manner?

ANSWER: (No).

“5, If not, what amount, if any, is the defendant, Ted R.
Burnette entitled to recover for loss caused by failure of the
Bank to dispose of the grading equipment in a commercially
reasonable manner?

ANSWER: (49,008.23).
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“6. Did the plaintiff Bank dispose of property of the defend-
ant, Ted R. Burnette which was not collateral for the loan of
January 28, 1974?

ANSWER: (No).

“7. If so, what amount is the defendant, Ted R. Burnette en-
titled to recover for loss of his property?

ANSWER: $--."

Following the jury’s verdict, plaintiff moved for judgment not-
withstanding the verdict (JNOV) pursuant to G.S. 1A-1, Rule 50(b)
on issues two, three, four, and five, and, in the alternative, for a
new trial. Defendants moved for judgment notwithstanding the
verdict on issues one, six, and seven, and, in the alternative, for a
new trial. The trial court granted a JNOV for plaintiff as to issues
two through five and for defendants as to issues six and seven.
The court found that the defendants were entitled to a JNOV of
$15,000 in issue seven as a setoff against the deficiency judgment.
Both plaintiff’s and defendants’ alternative motions for a new trial
were denied.

To the judgment, defendants excepted and appealed. Plaintiff
filed a cross-appeal.

Smith, Moore, Smith, Schell & Hunter, by Larry B. Sitton
and Robert A. Wicker, and Watson and Dobbin, by Richard A.
Dobbin, for plaintiff.

McLean, Leake, Talman & Stevenson, by Wesley F. Talman,
Jr. and Joel B. Stevenson, for defendants.

MARTIN (Robert M.), Judge.
Defendants’ Appeal

Defendants bring forward two arguments on this appeal. The
first is that the trial court erred in entering judgment not-
withstanding the verdict as to issue four. Defendants’ contention
is that the plaintiff had, as a matter of law, failed to comply with
statutory requirements of notice of the sale of the grading equip-
ment. While we do not agree that plaintiff as a matter of law
failed to comply with the statutory requirements of notice, we do
find that the trial court erred in granting plaintiff’s motion for
JNOV as to issue four.
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The test for determining the appropriateness of a judgment
notwithstanding the verdict pursuant to G.S. 1A-1, Rule 50 is the
same as is applied on a motion for a directed verdict. Snelling v.
Roberts, 12 N.C. App. 476, 183 S.E. 2d 872, cert. denied 279 N.C.
727, 184 S.E. 2d 886 (1971). Under this test, all the evidence which
supports defendants’ claim must be taken as true and considered
in the light most favorable to the non-moving party, giving him
the benefit of every reasonable inference which may legitimately
be drawn therefrom. See, e.g. Wilson v. Miller, 20 N.C. App. 156,
201 S.E. 2d 55 (1973). In ruling on a motion for a directed verdict,
our Supreme Court, in Cutts v. Casey, 278 N.C. 390, 180 S.E. 2d
297 (1971), has emphasized the importance of determining in such
questions who has the burden of proof. We do not believe that
Cutts v. Casey stands for the proposition that a directed verdict
may mever be granted in favor of the party with the burden of
proof. Chief Justice Sharp wrote in that opinion:

“The established policy of this State —declared in both
the constitution and statutes—is that the credibility of
testimony is for the jury, not the court, and that a genuine
issue of fact must be tried by a jury unless this right is
waived. [Citation omitted.] Whether there is a ‘genuine issue
of fact’ is, of course, a preliminary question for the judge.
There may be, as suggested by Phillips, § 1488.10 (1970
Supp.), ‘a few situations in which the acceptance of credibility
as a matter of law seems compelled.’ If so, we will endeavor
to recognize that situation when it confronts us.” Id. at 421.
180 S.E. 2d at 314.

Nevertheless, it is clear that the granting of a directed verdict in
favor of the party with the burden of proof will be more closely
scrutinized than otherwise. Since our courts should treat a motion
for judgment notwithstanding the verdict under the same stand-
ards applied to a motion for a directed verdict, we begin our
analysis by determining who in the instant case had the burden of
proof.

[1] G.S. 25:9-504, which deals with the secured party’s right to
dispose of collateral after the debtor’s default, states in pertinent
part:

“(3) Disposition of the collateral may be by public or
private proceedings and may be made by way of one or more
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contracts. Sale or other disposition may be as a unit or in
parcels and at any time and place and on any terms but
every aspect of the disposition including the method, manner,
time, place and terms must be commercially reasonable.
Unless eollateral is perishable or threatens to decline speedi-
ly in value or is of a type customarily sold on a recognized
market, reasonable notification of the time and place of any
public sale or reasonable notification of the time after which
any private sale or other intended disposition is to be made
shall be sent by the secured party to the debtor, if he has not
signed after default a statement renouncing or modifying his
right to notification of sale.”

While the statute itself does not address the question of burden
of proof, this Court in Credit Co. v. Concrete Co., 31 N.C. App.
450, 229 S.E. 2d 814 (1976), held that a creditor, when suing for a
deficiency judgment, has the burden of proving that the disposi-
tion of the collateral was conducted in a commercially reasonable
manner. Likewise, we believe that, in actions by a creditor to ob-
tain a deficiency judgment, the burden of proving that notice was
properly sent by the creditor to the debtor rests with the
ereditor. See also Universal C.LT. Credit Co. v. Rone, 248 Ark.
665, 453 S.W. 2d 37 (1970).

[2] In the present case, the issue in question, issue four read,
“Did the plaintiff bank dispose of the grading equipment in a com-
mercially reasonable manner?” While we do not expressly
approve of this statement of the issue, since it combines two ques-
tions which the jury was called upon to decide, we think the trial
judge’s instructions to the jury made clear that this issue covered
not only the question of the commercial reasonableness of the sale
but also the question of reasonable notice to defendants. Since the
plaintiff had the burden of proving reasonable notice to defend-
ants and since there was contradictory evidence concerning that
notice, we hold that the trial court’s JNOV on issue four was im-
proper.

Under the terms of the security agreement, the plaintiff was
obligated to mail a copy of its notice of public sale to defendants
at the address shown on the agreement. That address was Route
1, Box 271, Spruce Pine, North Carolina 28777. The notice con-
cerning the sale of the crushing equipment was in fact sent to,
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and received by, defendants at this address. According to one of
plaintiff’s witnesses, however, the notice concerning the sale of
the grading equipment was sent to defendants at Route 1, Little
Switzerland, North Carolina 28749. This was so despite the fact
that on the face of the notice was the statement that the notice
was mailed to defendants at Route 1, Box 271, Spruce Pine. Plain-
tiff's agent, Thomas Bledsoe, admitted in his testimony that he
knew that there was no Route 1, Little Switzerland. Plaintiff
argues that, since the demand note sent 29 July 1974 reached
defendants at the Route 1, Little Switzerland address, the bank’s
mailing constituted reasonable notice. We note, however, that the
return receipt on the demand letters indicated receipt by defend-
ants at P. O. Box 121, Little Switzerland. While there was
evidence that defendants did live in Little Switzerland, there was
uncontroverted evidence that defendants did not in fact receive
the notice until 7 November 1974, well after the sale of grading
equipment had taken place.

[3] Plaintiff argues that, under G.S. 25-9-601, it is entitled to a
conclusive presumption of commercial reasonableness. G.S.
25-9-601 reads:

“Disposition of collateral by public proceedings as per-
mitted by G.S. 25-9-504 may be made in accordance with the
provisions of this part. The provisions of this part are not
mandatory for disposition by public proceedings, but any
disposition of the collateral by public sale wherein the
secured party has substantially complied with the procedures
provided in [part 6] shall conclusively be deemed to be com-
mercially reasonable in all aspects.”

G.S. 25-9-603, which is within Part 6, outlines the requirement of
notice: ‘

“(1) In each public sale conducted hereunder, the notice
of sale shall be posted on a bulletin board provided for the
posting of such legal notices, in the courthouse, in the county
in which the sale is to be held, for at least five days im-
mediately preceding the sale.

“(2) In addition to the posting of notice required by
subsection (1), the secured party or other party holding such
public sale shall, at least five days before the date of sale,
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mail by registered or certified mail a copy of the notice of
sale to each debtor obligated under the security agreement:

“(a) at the actual address of the debtors, if known to the
secured party, or

“(b) at the address, if any, furnished the secured party,
in writing, by the debtors, or otherwise at the last known ad-
dress.”

Plaintiff’s contention is that since it substantially complied with
the notice requirement of G.S. 25-9-603 by posting the notice at
the Yancey County Courthouse and mailing the notice to defend-
ants at a non-existent address, it is entitled to a conclusive
presumption of commercial reasonableness. We do not, however,
accept the construction of Part 6 which plaintiff advocates. Car-
ried to its logical extreme, a creditor could substantially comply
with all the other provisions of Part 6, fail to give any notice to
the debtor, and still be entitled to the exclusive presumption of
commercial reasonableness. We believe and hold that the notice
required under G.S. 25-9-603 is mandatory and is a distinct and
separate requirement from the requirement for commercial
reasonableness. We point out that other sections of Part 6 are not
written in language as strong as G.S. 25-9-603. For example, G.S.
25-9-602, dealing with the contents of the notice, contains the man-
date that the notice “shall substantially” include certain items of
information. G.S. 25-9-604 and -605, dealing respectively with ex-
ceptions as to perishable property and postponement of public
sale, use the word “may” which is disceretionary language. On the
other hand, G.S. 25-9-603 uses the unmodified word ‘“shall.” We,
therefore, conclude that the requirements of G.S. 25-9-603 for
notice of sale must be complied with. As stated above, under the
facts of the case before us, the jury might reasonably have found
that G.S. 25-9-603 was not followed; hence the judgment not-
withstanding the verdict for issue 4 was improperly granted.

Defendants’ second argument is that the court erred in enter-
ing judgment notwithstanding the verdict as to issues 2 and 4
because the application of G.S. 25-9-601 et seq. in the JNOV
amounted to a deprivation of defendants’ property without due
process. Since we have construed G.S. 25-9-601 et seq. in a way
which requires notice to defendants and since defendants have
failed to argue specifically why the JNOV for issue 2 violated
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defendants’ due process rights, we see no need to address this
question.

Plaintiff’'s Appeal

[4] Plaintiff’s first of three arguments is that the trial court
erred in allowing the defendants’ motion for a JNOV on Issues 6
and 7. Assuming that the JNOV was granted against the party
with the burden of proof on the issue of collateral, we then must
review the evidence in the light most favorable to plaintiff, giving
it the benefit of every reasonable inference which may legitimate-
ly be drawn therefrom. With this standard before us we conclude
that plaintiff submitted enough evidence, which the jury
apparently believed, to withstand the JNOV. The security agree-
ment sufficiently described the collateral and covered “all equip-
ment, parts and accessories now or hereafter used in connection
therewith. . . .” While there was contradictory evidence concern-
ing what had been sold and what remained, it was clear that
defendants had not checked the site of the rock crushing opera-
tion to determine whether certain allegedly illegally sold items
remained. All of the items admittedly sold by plaintiff and not
specifically listed in the security agreement could fit within the
category of equipment used in connection with the listed equip-
ment. We therefore find that the trial court’s JNOV on Issues 6
and 7 was error.

[5] The second question presented by plaintiff's appeal is
whether the trial court erred in entering final judgment without
awarding plaintiff interest from the date the complaint was filed.
Under the terms of the promissory note, defendants were to pay
plaintiff $253,586.37, “with interest after maturity at the max-
imum lawful rate.” Plaintiff, on 29 July 1974, declared the note
mature and immediately due and payable.

We believe that the trial court did err in awarding plaintiff
six percent interest from the date of the judgment. Plaintiff is en-
titled to twelve percent interest on $40,000 from the date the
promissory note became due and payable. Since, however, plain-
tiff seeks twelve percent interest only from the date the com-
plaint was filed in this action, we limit its recovery to that period
of time.



N.C.App.] COURT OF APPEALS 129

Bank v. Burnette

[6] Plaintiff’s final argument on this appeal is that the trial court
erred in entering the final judgment without granting plaintiff at-
torneys’ fees in the amount of fifteen percent of the outstanding
balance. We agree that for attorneys’ fees the plaintiff was en-
titled to an award of fifteen percent of the final judgment
($40,000). The promissory note read:

“If this account is referred to an attorney to acquire posses-
sion of the Collateral described below or to enforce collection
of any unpaid balance hereunder, DEBTOR agrees to pay all
collection expenses and reasonable attorneys’ fees of Secured
Party. DEBTOR stipulates and agrees that 15% of the sum of
the unpaid balance hereof at the time the matter is referred
to an attorney shall be deemed reasonable attorneys’ fees.”

See G.S. 6-21.2.

In summary, in defendants’ appeal, the case is reversed and
remanded in part and affirmed in part. In plaintiff’s appeal, the
case is reversed and remanded. On remand, the trial court shall
enter judgment consistent with this opinion.

As to defendants’ appeal, reversed and remanded in part and
affirmed in part.

As to plaintiff’s appeal, reversed and remanded.
Judge MITCHELL concurs.
Chief Judge BROCK concurs in the result.

Chief Judge BROCK concurring in the result.

I concur in the result reached by the majority opinion in this
case; however, I disapprove of the language of the opinion insofar
as it intimates that a mere allegation by the debtor that the sale
was not conducted in a commercially reasonable manner or an
allegation by the debtor of an inadequate and unreasonably low
price would justify submission of such issue to the jury. The ma-
jority opinion does not hold that such allegations require submis-
sion to the jury but the intimation appears strong. This Court
recently held in Trust Co. v. Murphy, 36 N.C. App. 760 (appeal
dismissed, cert. denied, 295 N.C. 557, 248 S.E. 2d 734 [1978)) that
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the allegations of a debtor of any inadequate and unreasonable
price obtained for the collateral at public sale does not justify a
hearing upon the question of commercial reasonableness if the
creditor has shown that there was in fact a public sale following
substantial compliance with the procedures provided in Part 6 of
Article 9 of the Uniform Commercial Code (G.S. 25-9-601 through
25-9-607). Trust Co. v. Murphy further held that the provision of
G.S. 25-9-601 which provides “any disposition of the coliateral by
public sale wherein the secured party has substantially complied
with the procedures provided in this part [Part 6] shall conclusive-
Iy be deemed to be commercially reasonable in all aspects” does
not offend the due process clause of either the Constitution of the
United States or the Constitution of North Carolina.

The purpose of this concurrence is only to point out that in
my opinion and in the opinion of this Court in Trust Co. v. Mur-
phy when the creditor shows substantial compliance with Part 6
the question of commercial reasonableness does not arise.

CORNELIA D. MARTIN, BY HER GUARDIAN AD LIiTEM, HAZELINE MARTIN v.
AMUSEMENTS OF AMERICA, INC., MORRIS J. VIVONE, JOHNNY
VIVONE, anp FERNANDO DOMINQUEZ

No. 77265C908
(Filed 3 October 1978)

1. Negligence § 27— hiring practices in prior years—irrelevancy
In an action to recover for personal injuries received by minor plaintiff
when she fell from an amusement ride operated by defendant, the trial court
properly excluded evidence of defendant’s hiring practices and training pro-
cedures in years prior to the year in which the accident occurred, since such
evidence was irrelevant to the issue of defendant’s negligence at the time in
question.

2. Evidence § 19; Negligence § 27— fall from amusement ride —testimony and
film about another ride —no showing of similar conditions
In an action to recover for personal injuries received by minor plaintiff
when she fell from an amusement ride operated by defendant at a fair, the
trial eourt erred in permitting an employee of a permanent amusement park to
testify about a newer model of the ride located in the amusement park and in
permitting the jury to view a film of the newer ride in operation, since there
was no showing of similarity in operating conditions of the two rides.
However, such error was not prejudicial to plaintiff where neither the
testimohy nor the film would unduly confuse or mislead the jury.
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3. Games and Exhibitions § 2.1; Negligence § 53.6 — patron of amusement park —
duty of concessionaire
The patron of an amusement park occupies the status of an invitee, and
this imposes the duty on the concessionaire to inspect the premises and
devices and to exercise oversight and supervision over their operation.
Moreover, the degree of care required of the concessionaire is affected by the
fact that young children are permitted on an amusement ride and may require
additional precautions not necessary in the case of adults or older children.

4. Games and Exhibitions § 2.2; Negligence § 37.3— duty of operator of amuse-
ment ride to minor patron

The trial court adequately instructed the jury on the duty of care re-
quired of a concessionaire of an amusement ride toward a minor patron on
such ride.

5. Negligence § 40 — instructions —negligence as a proximate cause

The trial court sufficiently instructed the jury that plaintiff need not
prove that the negligence of defendant was the sole proximate cause of plain-
tiff’s injury when it instructed that “there can be more than one proximate
cause of an injury or damage” and that plaintiff had to prove that defendant’s
“negligence was one of the proximate causes and resulted in [plaintiff's] falling
or being thrown from the ride in question.”

6. Negligence § 19; Parent and Child § 3— negligence of parent not imputed to
child —instructions
In an action to recover for injuries suffered by minor plaintiff in a fall
from an amusement ride, there was no necessity for the trial court to instruct
the jury that any negligence by minor plaintiff’s mother, who was on the ride
with minor plaintiff, could not be imputed to minor plaintiff so as to bar his
recovery where the court correctly and adequately instructed the jury with
respect to multiple proximate causes of an injury as it related to the issue of
negligence.

APPEAL by plaintiff from Grist, Judge. Judgment entered 6
June 1977 in Superior Court, MECKLENBURG County. Heard in the
Court of Appeals 21 August 1978.

This is a civil action wherein the minor plaintiff, Cornelia D.
Martin, by and through her guardian ad litem, Hazeline Martin,
the mother, seeks to recover damages for personal injuries
allegedly sustained by the minor plaintiff as a proximate result of
the defendants’, Amusements of America, Ine., and Fernando
Dominquez, negligent operation of an amusement park ride known
as a Trabant. The defendants by answer denied negligence and
alleged that any injuries to the minor plaintiff were caused by the
sole negligence of the minor plaintiff’s mother. Plaintiff intro-
duced evidence tending to show that on 7 October 1972 the minor
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plaintiff, twenty-two months of age, and her mother went to the
Metrolina Fair in Charlotte and rode an amusement ride known
as a Trabant. After the ride had gained momentum, the minor
plaintiff fell or was thrown from the ride and sustained serious in-
juries to her hip.

Defendant offered evidence tending to show that, once seated
on the ride, the minor plaintiff’'s mother had not kept an adequate
hold on her child, and that she had diverted her attention from
the child to save her wig just before the minor plaintiff fell from
the ride.

The following issues were submitted to and answered by the
jury as indicated:

1. Was the minor Plaintiff, Cornelia D. Martin, injured
or damaged as the result of the negligence of the Defend-
ants?

Answer: No

2. Was the mother of the minor Plaintiff, Hazeline Mar-
tin contributorily negligent?

Answer: [not answered)

3. What amount, if any, is Hazeline Martin, the mother
of the minor plaintiff, entitled to recover as damages from
the Defendants?

Answer: [not answered]

4. What amount, if any, is the minor Plaintiff, Cornelia
D. Martin, entitled to recover as damages from the Defend-
ants?

Answer: [not answered]
From a judgment entered on the verdict, plaintiff appealed.

Haynes, Baucom, Chandler & Claytor, P.A, by W. J
Chandler, and Olive, Downer & Price, by Larry E. Price, for the
plaintiff appellant.

Golding, Crews, Meekins, Gordon & Gray, by James P.
Crews and Harvey L. Cosper, Jr., for the defendant appellee.
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HEDRICK, Judge.

[1] The plaintiff’s first two assignments of error concern eviden-
tiary rulings by the trial court. Plaintiff objects first to the exclu-
sion of deposition testimony relating to the hiring procedures of
defendant on the grounds that such testimony was necessary to
show that the “standard of care” of defendant in hiring and train-
ing ride operators was inadequate to ensure the safety of its
patrons. We believe the trial court’s exclusion of the offered
testimony was proper as the evidence was irrelevant to the issue
of defendant’s negligence.

Evidence is relevant if it has any logical tendency, however
slight, to prove or disprove the existence of a material fact in the
case. State v. Arnold, 284 N.C. 41, 199 S.E. 2d 423 (1973); State v.
Zimmerman, 23 N.C. App. 396, 209 S.E. 2d 350 (1974), cert. denied,
286 N.C. 420, 211 S.E. 2d 800 (1975); 1 Stansbury’s N.C. Evidence
§ 77, at 234 (Brandis rev. 1973). The deposition testimony ap-
pellant argues was erroneously excluded relates to the hiring
practices of defendant in years prior to 1972, the year in which
the accident occurred. The hiring practices and training pro-
cedures used by the defendant in these earlier years are not a
material issue in the case and such evidence lacks any significant
probative value with regard to whether or not the defendant ex-
ercised reasonable care in selecting and training individuals to
operate the Trabant in question in 1972. The trial court properly
allowed plaintiff to introduce into evidence testimony of the ride
foreman detailing the hiring and training of the two operators
who were allegedly in control of the Trabant at the time of the
accident, as this testimony was relevant to the issue of
defendant’s negligence in operating the amusement ride at the
time of the injury to the minor plaintiff.

[2] Plaintiff’s second assignment of error is as follows:

The court committed error by the admission of evidence
relative to the operation of an amusement ride known as the
“Wagon Wheel” at Carowinds during the year 1977 and the
subsequent admission of eight millimeter film to illustrate
such testimony in that no foundation was laid to correlate the
Trabant which was the subject of this action with the
machine at Carowinds and there was no evidence of similar
construction or mechanical operation.
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The trial court, over objection of the plaintiff, permitted an
employee of Carowinds amusement park to testify about a newer
model Trabant known as a “Wagon Wheel” located at Carowinds
and allowed the jury to view a film of the “Wagon Wheel” in
operation. Plaintiff’s primary objection is that this testimony and
the film caused the jury to correlate “the sophisticated
technology and managerial techniques utilized by Carowinds”
with the “method of operation employed by a traveling carnival.”

The rule in North Carolina is that evidence of similar occur-
rences or conditions may be admitted upon a showing of “substan-
tial identity of circumstances and reasonable proximity in time.” 1
Stansbury’s N.C. Evidence § 89, at 277 (Brandis rev. 1973). See
also Jenkins v. Hawthorne, 269 N.C. 672, 153 S.E. 2d 339 (1967);
Miller v. Lucas, 267 N.C. 1, 147 S.E. 2d 537 (1966); Varhoy wv.
Phillips, 15 N.C. App. 102, 189 S.E. 2d 557 (1972). We agree with
‘the plaintiff that an insufficient foundation was laid for the admis-
sion of defendant’s evidence with respect to the operation of the
“Wagon Wheel” amusement ride. The testimony of the Carowinds
employee was clearly irrelevant on the issue of defendant’s
negligence. The eight millimeter film, while relevant to illustrate
the witness’ testimony, was also irrelevant to the issue of defend-
ant’s negligence.

When the circumstances or conditions depicted by such
evidence are so dissimilar that the evidence offered lacks substan-
tial probative value, there arises the danger that the jury’s confu-
sion of the issues will outweigh any benefit to be derived from
admitting the evidence, and in such a case the evidence should be
excluded. See Mason v. Gillikin, 256 N.C. 527, 124 S.E. 2d 537
(1962); Rouse v. Huffman, 8 N.C. App. 307, 174 S.E. 2d 68 (1970); 1
Stansbury’s N.C. Evidence § 89, at 281 (Brandis rev. 1973). Par-
ticularly with respect to the film, the danger of undue prejudice
as a result of the jury’s placing inordinate weight on it is always
present in light of the tremendous dramatic impact of motion pic-
tures. See Balian v. General Motors, 121 N.J, Super. 118, 296 A.
2d 317 (1972); Paradis, “The Celuloid Witness,” 37 U. Colo. L. Rev.
235 (1965). We conclude that the trial court should have excluded
this evidence as irrelevant.

The admission of evidence that is irrelevant or immaterial,
however, is harmless unless it has a tendency to mislead or dis-
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tract from the issue being tried to the prejudice of the objecting
party. Beanblossom v. Thomas, 266 N.C. 181, 146 S.E. 2d 36 (1966);
1 Jones on Evidence § 4:6, at 395 (6th ed. 1972). “Not every er-
roneous ruling on the admissibility of evidence, however, will
result in a new trial. The burden is on the appellant not only to
show error but to enable the court to see that he was prejudiced
or the verdict of the jury probably influenced thereby.” Wilson
County Board of Education v. Lamm, 276 N.C. 487, 492, 173 S.E.
2d 281, 285 (1970); Hunt v. Wooten, 238 N.C. 42, 76 S.E. 2d 326
(1953); 1 Stansbury’s N.C. Evidence § 9, at 20-21 (Brandis rev.
1973). Here plaintiff argues only that the evidence regarding the
“Wagon Wheel” was “patently prejudicial.”

While the film does show a more modern model of the Tra-
bant, the machine depicted is not so dissimilar that we ecan
assume automatically that its showing was unduly prejudicial to
plaintiff. We conclude that on its face neither the testimony of the
Carowinds employee nor the film’s contents would unduly confuse
or mislead the jury and that plaintiff has failed to demonstrate
sufficient prejudice so as to require a new trial. Plaintiff's second
assignment of error has no merit.

This disposition of assignment of error number two makes it
unnecessary for us to discuss the other exceptions upon which
this assignment of error is based.

By assignments of error three and four, plaintiff challenges
the adequacy of the court’s instructions to the jury. Plaintiff con-
tends the court erred in “failing to adequately define the duty of
care owed by the concessionaire, Amusements of America, Inc., to
the minor plaintiff,” in “failing to instruct the jury that the
negligence of the guardian ad litem, if any, could not be imputed
to the minor plaintiff,” and in ‘“refusing to incorporate the
plaintiff-appellant’s request for instructions into the charge as
pertains to multiple proximate causes.”

[3] It is clear that the patron of an amusement park occupies the
status of an invitee; Hahn v. Perkins, 228 N.C. 727, 46 S.E. 2d 854
(1948), and this imposes the duty on the concessionaire to inspect
the premises and devices and to exercise oversight and supervi-
sion over their operation. Rewvis v. Orr, 234 N.C. 158, 66 S.E. 2d
652 (1951). In Dockery v. World of Mirth Shows, Inc., 264 N.C.
406, 413, 142 S.E. 2d 29, 34 (1965), the court stated:
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An owner or general concessionaire is not an insurer of the
safety of invitees. His duty is that of reasonable care under
the circumstances. Where, for instance, the instrumentality
or device is inherently dangerous and the patrons are
children of tender years, the care exercised must be commen-
surate with the peril and likelihood of injury.

Courts of other states that have confronted this issue have also
held that the standard of care required of the concessionaire is af-
fected by the fact that children are permitted on the amusement
ride and may require additional precautions not necessary in the
case of adults or older children. See e.g., Thomas v. Pacheco, 163
Colo. 170, 429 P. 2d 270 (1967); Brown v. Columbia Amusement
Co., 91 Mont. 174, 6 P. 2d 874 (1931).

[4] An examination of the charge reveals that the court quite
thoroughly and adequately instructed on the duty of care re-
quired. In addition to the above quoted language, the court
charged the jury with respect to the duty owed to children:

In the operation of an amusement ride it is the duty of
the operator to be alert and to exercise reasonable care to
see that the riders are safe during the operation, and if such
an operator invites children who have not reached an age
where they are to understand and appreciate and avoid
danger incident to a device to which they are thus invited,
ordinary care should dictate that he must take such steps as
are necessary for their protection.

The portion of the court’s charge dealing with the duty of care
owed by the concessionaire is fully in accord with the law and
plaintiff’s assignment of error relating thereto is overruled.

[5] Plaintiff also challenges the court’s instructions to the jury
regarding multiple proximate causes. Plaintiff’s primary objection
is that the court failed to give the requested instruction that
plaintiff “need not prove that the negligence of [defendant] was
the sole proximate cause of the injury.” The court instrueted the
jury that “there can be more than one proximate cause of an in-
jury or damage” and that plaintiff had to prove that defendant’s
“negligence was one of the proximate causes and resulted in
[plaintiff’s] falling or being thrown from the ride in question.” (em-
phasis added).
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The court is not required to give the instructions requested
in the exact language of the request, it being sufficient if the per-
tinent and applicable instructions requested are given substantial-
ly in the charge. King v. Higgins, 272 N.C. 267, 1568 S.E. 2d 67
(1967). This assignment of error likewise is without merit.

[6] Plaintiff also assigns as error the failure of the trial court to
include in its charge an instruction that any negligence of the
plaintiff’s mother could not be imputed to the minor plaintiff.
Although the plaintiff did not specifically request such an instruc-
tion, it now contends that the omission was error as a matter of
law.

It is the duty of the court to charge the law applicable to the
substantive features of the case arising on the evidence without
special request and to apply the law to the various factual situa-
tions presented by the evidence. G.S. § 1A-1, Rule 51(a); Invest-
ment Properties of Asheville, Inc. v. Norburn, 281 N.C. 191, 188
S.E. 2d 342 (1972); Panhorst v. Panhorst, 277 N.C. 664, 178 S.E. 2d
387 {1971).

It is true, as plaintiff contends, that North Carolina follows
the majority rule that the negligence of a parent, guardian, or
other custodian of a child non sui juris in permitting the child to
be exposed to danger cannot be imputed to the child so as to
preclude an action by the child against a third party whose
negligence has resulted in injury to it. Davis v. Seaboard Airline
Railroad Co., 136 N.C. 115, 48 S.E. 591 (1904).

Since the court correctly and adequately instructed the jury
with respect to multiple proximate causes of an injury as it
related to the first issue, there was no necessity for the trial
court to instruct the jury that any negligence of the mother could
not be imputed to the infant plaintiff so as to bar its recovery.
Such an instruction on the first issue would have been surplusage.

We hold the plaintiff had a fair trial free from prejudicial
error.

No error.

Chief Judge BROCK and Judge ARNOLD concur.
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STATE OF NORTH CAROLINA v. DAISEY SPICER WILLIAMS

No. 78185C297
(Filed 3 October 1978)

1. Homicide § 21.9— involuntary manslaughter —sufficiency of evidence

Evidence was sufficient to support a verdict of guilty of involuntary
manslaughter where it tended to show that defendant was attempting to shoot
herself when her husband, the deceased, interfered; the gun went off killing
her husband; and defendant never intended to shoot her husband.

2. Criminal Law § 119— request for instructions —verbatim charge not required

The trial judge charged the jury in substantial conformity with
defendant’s request, and he was not required to give her requested charge
verbatim.

3. Criminal Law §§ 73.4, 74.1— defendant’s statement not part of res gestae—
statement not part of original confession

The trial court in a homicide prosecution did not err in excluding the
testimony of an officer that defendant told him shortly after the shooting that
she was trying to kill herself and deceased tried to stop her, since (1) such
statement was not a part of the res gestae, not being of spontaneous character
and not happening contemporaneously with the incident in question and (2) the
statement was not a part of defendant’s original confession to a police dis-
patcher and therefore defendant was not entitled to have it introduced when
the State offered the original confession.

APPEAL by defendant from Albright, Judge. Judgment
entered 4 November 1977 in Superior Court, GUILFORD County.
Heard in the Court of Appeals 17 August 1978.

Defendant was indicted and placed on trial for the felony of
second degree murder in the killing of her husband, Patterson
Milo Williams, on 28 February 1977. She was convicted of involun-
tary manslaughter and judgment of imprisonment for a term of
five years was entered. The trial judge recommended her for the
Work Release Program.

The State's evidence tended to show that at about one o’clock
on the morning of 28 February 1977 defendant called the Greens-
boro Police Department by telephone and stated that she had just
shot her husband. She requested that the police and an ambulance
be sent. When the police officers and ambulance attendants ar-
rived at her mobile home residence defendant admitted them and
directed them to her husband. The deceased had been shot one
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time with a .38 cal. revolver from a distance of more than four
feet. The projectile entered deceased’s right eye, traveled
straight back at approximately the same level and lodged in the
right back of his skull. In the opinion of the pathologist the
deceased would have been instantaneously incapacitated, and
death occurred within a minute or so of receiving the wound. The
.38 cal. pistol which fired the fatal shot was found on the dresser
of the bedroom of defendant’s residence. It had four live rounds
and one empty casing under the hammer. A stipulation between
defendant and the State was entered as follows: “That a .38
caliber Smith and Wesson chrome revolver, serial number
J427635, was seized by law enforcement officers in the early
morning hours of February 28, 1977, at 724 Creekridge Road, Lot
130. That this named weapon was a weapon that fired a .38
caliber slug into the skull of the decedent, Patterson Milo
Williams, resulting in his death.” A switch-blade knife was also
found on the dresser in defendant’s bedroom, and a shotgun was
standing in the corner of the bedroom. In the closet there was a
ladies pocketbook with a .25 cal. automatic pistol and a blackjack.

The deceased’s pickup truck was parked in the yard of the
residence. A shotgun was in the rack across the rear window of
the cab, and deceased’s clothing was stacked neatly on the seat.
All of the rooms in the mobile home residence were neat and not
in disarray. The defendant was crying and was taken to the
hospital by the officers where she was given a sedative before go-
ing to the police station.

Defendant’s evidence tended to show that she and deceased
enjoyed a good marriage, but that he spent all of his spare time
hunting. They discussed this problem and decided to undertake a
trial separation to see if it would improve or change their rela-
tionship. Defendant assisted deceased in putting some of his
clothes in his pickup truck, and he was going to stay with his
grandmother for a time. When defendant went back into her
residence she decided to kill herself. She took the .38 cal. pistol
out of the dresser drawer and sat down on the bed. She pulled
the hammer back and placed the barrel to her head. Her plan was
to wait for her husband to drive away before pulling the trigger.
Suddenly her husband appeared at the bedroom doorway and
asked what she was doing. She stood up, the pistol in her hand
fired, and her husband fell. She ran to him, saw that he was
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bleeding, and she called the police emergency. She did not
deliberately point the pistol at her husband, did not intend to
shoot him, and does not know how or why the pistol fired.

Attorney General Edmisten, by Assistant Attorney General
James E. Magner, Jr., for the State.

E. S. Schlosser, Jr. for the defendant.

BROCK, Chief Judge.

We will not discuss defendant’s assignment of error which
relates to the trial court’s denial of her motion for nonsuit made
at the close of the State’s evidence. By offering evidence in her
own behalf defendant waived the motion for nonsuit made at the
close of the State’s evidence, and therefore she may now rely only
upon her motion for nonsuit made at the close of all the evidence.
G.S. 15-178.

[11 The record on appeal discloses that at the conclusion of all
the evidence the defendant made the following motion: “At the
conclusion of all the evidence, the defendant moves for Judgment
as of nonsuit.” The bill of indictment charged defendant with
murder. As such the indictment also charged the included lesser
offenses of voluntary manslaughter and involuntary manslaugh-
ter. Defendant’s motion obviously was addressed to the entire bill
of indictment and was not limited to any one or more degrees of
the crime charged. A motion addressed to the entire bill cannot
be allowed if there is evidence to support any degree of the crime
charged. State v. Marsh, 234 N.C. 101, 66 S.E. 2d 684 (1951).
Under these circumstances, since defendant was convicted of in-
voluntary manslaughter, it is merely academic whether the
State’s evidence would support a verdict of murder or of volun-
tary manslaughter. Therefore we will consider only whether the
State’s evidence was sufficient to withstand defendant’s motion
for nonsuit as to the included lesser offense of involuntary
manslaughter.

“On motion to nonsuit, the evidence must be considered in
the light most favorable to the state, and the state is entitled to
every reasonable intendment thereon and to every reasonable in-
ference therefrom. Contradictions and discrepancies, even in the
State’s evidence, are for the jury to resolve, and do not warrant
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nonsuit. Only the evidence favorable to the state will be con-
sidered, and defendant’s evidence relating to matters of defense,
or defendant’s evidence in conflict with that of the state, will not
be considered.” State v. Henderson, 276 N.C. 430, 438, 173 S.E. 2d
291, 296 (1970). When the evidence is considered in the light most
favorable to the State, if there is substantial evidence, whether
direct, circumstantial, or both, of all material elements of the of-
fense charged, then the motion for nonsuit must be denied, and it
is then for the jury to determine whether the evidence
establishes guilt beyond a reasonable doubt. State v. Mayo, 9 N.C.
App. 49, 175 S.E. 2d 297 (1970).

In our opinion when all of the evidence, and every reasonable
inference therefrom, is considered in the light most favorable to
the State it is ample to support a verdict of guilty of involuntary
manslaughter.

Defendant further argues that the denial of her motion for
nonsuit placed upon her the burden of proving that the shooting
was an accident. This is a novel assertion, but it is clearly without
merit.

[2] In her second assignment of error defendant asserts that the
trial judge failed to instruct the jury in accordance with her time-
ly filed written request for instructions. We have reviewed de-
fendant’s requested instructions and have reviewed the instruc-
tions to the jury as given by the judge. In our opinion the
substance of the requested instructions was given by the judge.
Although the judge must charge the jury in substantial conformi-
ty with a prayer for instruction which is legally correct in itself
and is supported by the evidence, the judge is “not required to
parrot the instructions or to become a mere judicial phonograph
for recording the exact and identical words of counsel.” State v.
Davis, 291 N.C. 1, 14, 229 S.E. 2d 285, 294 (1976).

By her third and fourth assignments of error the defendant
asserts that the trial judge erroneously instructed the jury on the
elements of involuntary manslaughter and so stated the conten-
tions of the parties as to express an opinion upon the evidence.
We have reviewed these assignments of error and defendant’s
arguments thereon. In our opinion when the trial judge’s instruc-
tions to the jury are considered as a whole they fairly and ade-
quately submitted the issue to the jury upon applicable principles
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of law. We see no reason to feel that the jury was misled or con-
fused as to its duties or the legal principles applicable. We find no
intimation of an opinion on the evidence by the trial judge. These
assignments of error are overruled.

[3] Defendant’s fifth assignment of error asserts that the trial
judge committed prejudicial error in refusing to allow the State’s
witness, Officer Alley, to state on cross-examination what the
defendant told him about how the shooting occurred. In the
presentation of its evidence the State introduced defendant’s
statement to the police dispatcher that defendant had just shot
her husband. However the State offered no statement by defend-
ant made to the officers who talked with defendant later in per-
son. On cross-examination of Officer Alley defendant asked:
“What did she tell you happened concerning his death?” After the
State’s objection was sustained defendant was allowed to place
Officer Alley’s answer in the record in the absence of the jury. It
was: “The defendant, Daisey Spicer Williams, stated that ‘I was
trying to kill myself, and he tried to stop me’.”

Defendant argues that this statement was a part of the res
gestae and should have been admitted. According to the
testimony four minutes had elapsed between defendant’s original
call to the dispatcher and the arrival of Officer Alley at defend-
ant’s residence. We are left to speculate as to how much time
elapsed between the fatal shooting and defendant’s telephone call.
Also we are left to speculate how much time elapsed between Of-
ficer Alley’s arrival at defendant’s residence and her statement to
him. But be that as it may the statement does not qualify as part
of the res gestae. “Declarations are competent .as part of the res
gestae if the declaration (1} is of such spontaneous character as to
preclude the likelihood of reflection and fabrication, (2) is made
contemporaneously with the transaction, or so closely connected
with the main fact as to be practically inseparable therefrom, and
(3) has some relevancy to the fact sought to be proved.” State v.
Cox, 289 N.C. 414, 420, 222 S.E. 2d 246, 251 (1976). Defendant’s
statement to Officer Alley fails tests (1) and (2) enumerated above.
Defendant’s argument that the State offered only a part of de-
fendant’s confession and that defendant is entitled to have the en-
tire confession offered is based on sound legal principles but is
not applicable. The State offered everything that defendant said
to the police dispatcher, and authenticated it by the mechanical
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recording of the conversation. What defendant said later to
another officer is simply not a part of the first statement. Defend-
ant’s further assertion that the exclusion of her statement to Of-
ficer Alley was prejudicial error because the statement was
exculpatory is not convincing. In the first place, the statement “I
was trying to kill myself, and he tried to stop me”, can as easily
be read as inculpatory. More importantly, this purported ex-
culpatory statement made by the defendant was sought to be
brought out on cross-examination of the State’s witness during
the State’s presentation of its evidence. It was made to an officer
after he had come to the defendant’s residence and was not made
in response to interrogation. “It is settled by repeated adjudica-
tions, that declarations of a prisoner, made after the criminal act
has been committed, in excuse or explanation, at his own in-
stance, will not be received; and they are competent only when
they accompany and constitute part of the res gestae.” State v.
Norris, 284 N.C. 103, 105, 199 S.E. 2d 445, 446 (1973). We have
already concluded that these excluded statements of the defend-
ant were not part of the res gestae. So far as prejudice to the
defendant is concerned the defendant was later permitted to call
Officer Alley to testify in corroboration of her own testimony that
she did make the statement to him. This assignment of error is
overruled.

We have reviewed defendant’s remaining assignments of
error and conclude that they warrant no discussion. Although this
was a tragie incident for all involved the jury has heard the en-
tire evidence, observed the witnesses, and rendered its verdict.
Defendant has received a fair trial, free from prejudicial error.

No error.

Judges HEDRICK and WEBB concur.
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RALEIGH PAINT AND WALLPAPER CO. v. PEACOCK & ASSOCIATES, INC,,
RAY A. KANQY anp wirg, SHERRY D. KANOY, GREAT CENTURY, INC.,
TRUSTEE, AND BUILDERS FEDERAL SAVINGS & LOAN ASSOCIATION OF
ROCKY MOUNT

No. 7710DC886
(Filed 3 October 1978)

Laborers’ and Materialmen’s Liens § 3— materialman’s lien —claimant need not
personally deliver materials to site

A lien claimant who furnished materials for the improvement of real
estate pursuant to a contract with the owner is not required by G.S. 44A-8 and
G.S. 44A-10 to deliver such materials personally to the site of the improve-
ment in order to be entitled to a materialman’s lien so long as the claimant fur-
nished the materials with the intent that they would later be placed on the
site and they were so placed, and the lien, when properly perfected, will relate
to and take effect from the first furnishing of materials on the site.

APPEAL by defendants Ray A. Kanoy and wife, Sherry D.
Kanoy, Great Century, Inc., Trustee, and Builders Federal Sav-
ings and Loan Association of Rocky Mount, from Barnette, Judge.
Judgment entered 15 August 1977 in the District Court, WAKE
County. Heard in the Court of Appeals 17 August 1978.

The plaintiff initiated this civil action pursuant to G.S. 44A-13
to enforce a materialman’s lien. The plaintiff furnished materials
on 2 November 1976, and their installation was completed 5
November 1976. Claim of lien was filed pursuant to G.S. 44A-12
on 9 February 1977. This action was commenced 14 March 1977.
Plaintiff filed a motion for summary judgment 14 July 1977, sup-
ported by its verified complaint and the answers to requests for
admissions of fact. The defendant Peacock & Associates, Inc.,
neither answered the complaint nor presented affidavits opposing
the motion for summary judgment. Defendants Ray A. Kanoy and
wife, Sherry D. Kanoy; Great Century, Inc., Trustee; and Builders
Federal Savings and Loan Association of Rocky Mount answered
the complaint and denied all of the material allegations.

The uncontroverted facts show that Bruce Peacock of
Peacock & Associates, Inc., during the second week of October
1977, visited plaintiff’s store to inform plaintiff that he was
building a house for Ray A. Kanoy and wife, Sherry D. Kanoy.
Defendant Peacock informed plaintiff that the Kanoys would come
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to the store to select carpet and wallpaper. Plaintiff was author-
ized to charge the items selected to Peacock & Associates, Inc.,
owner of Lot 27, Cambridge Subdivision. According to the ar-
rangements, the Kanoys placed orders for wallpaper and carpet
costing $1,170.79.

The wallpaper was delivered to Bruce Peacock 2 November
1976 and was installed in the house located on Lot 27, Cambridge
Subdivision. There is no evidence with respect to where the
wallpaper was actually delivered by the plaintiff or who delivered
it to the site. The carpet was delivered to Jimmy Coats who com-
pleted installation of the carpet for Peacock & Associates, Inc., in
the house on Lot 27, Cambridge Subdivision, on 5 November 1976.
Again there is no evidence with respect to where plaintiff actual-
ly delivered the carpet or who delivered the carpet to the site.

By warranty deed dated 12 November 1976 and recorded in
Deed Book 2451, at page 456, Wake County Registry, Peacock &
Associates, Inc., conveyed to Ray A. Kanoy and wife, Sherry D.
Kanoy, all of Lot 27, Cambridge Subdivision. Ray A. Kanoy and
wife, Sherry D. Kanoy, executed a deed of trust and note to Great
Century, Inc., Trustee for Builders Federal Savings & Loan
Association of Rocky Mount, on 16 November 1976.

On 25 July 1977, summary judgment for the plaintiff was
granted in the amount of $1,190.81, with interest from 2 February
1977. The judgment was declared a lien upon the property,
relating back to 2 November 1976, with priority over the subse-
quent deed of trust executed by the defendants Kanoy to the
defendant Great Century, Inc., Trustee for Builders Federal Sav-
ings and Loan of Rocky Mount. Defendants Kanoy, Great Cen-
tury, Inc., and Builders Federal Savings and Loan of Rocky Mount
appealed.

Brenton D. Adams for plaintiff appellee.
Seay, Rouse, Johnson, Rosser and Harvey, by Larry D.
Johnson, for defendant appellants.

MORRIS, Judge.

The ultimate issue in this case is whether a lien claimant who
furnishes materials for the improvement of real estate pursuant
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to a contract with the owner must himself deliver such materials
to the site of the improvement before the claimant is entitled to a
valid materialman’s lien pursuant to Part 1, Article 2, Chapter
44A of the General Statutes.

The defendants contend that there exists, based upon the
record, a genuine issue of material fact which would require a
reversal of the granting of plaintiff’s motion for summary judg-
ment. See G.S. 1A-1, Rule 56(c). In support of its motion for sum-
mary judgment, the plaintiff submitted its verified complaint and
answers to interrogatories. The defendant submitted no verified
answer, affidavits, or other pleadings in opposition to the motion
for summary judgment.

There is no question but that the material was delivered by
someone and that it was used in the construction. The material
issue of fact asserted to exist by the defendants concerns whether
the materials supplied by the plaintiff were delivered to the site
of the construction by plaintiff or his agent. The materiality of
this fact_question depends upon whether the statute requires ac-
tual dei%xkto the site by the lien claimant. “An issue is
material if the facts alleged would constitute a legal defense, or
would affect the result of the action, or if its resolution would pre-
vent the party against whom it is resolved from prevailing in the
action.” Koontz v. City of Winston-Salem, 280 N.C. 513, 518, 186
S.E. 2d 897, 901 (1972). Because we find, as discussed below, that
the statute does not require delivery to the site personally by the
lien claimant, any question of fact as to who delivered the
material is not controlling; and, since there is no material issue of
fact, it is unnecessary to determine whether the defendants’ mere
denials in their answer sufficiently raised the genuine issue of
fact on summary judgment. See G.S. 1A-1, Rule 56(e); Hickory
White Trucks, Inc. v. Bridges, 30 N.C. App. 355, 227 S.E. 2d 134
(1976).

The defendant contends that G.S. 44A-8, read in conjunction
with subsequent provisions of Article 2, Chapter 44A, requires, as
a prerequisite to the attaching of a materialman’s lien, that the
materials be delivered to the site of the improvement by the per-
son claiming the lien. For the reasons discussed below, we
disagree.
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The statutory provisions under consideration read, in perti-
nent part, as follows:

“§ 44A-8. . . . Any person who . . . furnishes materials pur-
suant to a contract, either express or implied, with the owner
of real property for the making of an improvement thereon
shall, upon complying with the provisions of this Article,
have a lien on such real property to secure payment of all
debts owing for . . . material furnished pursuant to such con-
tract.” (Emphasis added.)

“§ 44A-10. . . . Liens granted by this Article shall relate to
and take effect from the time of the first furnishing of labor
or materials at the site of the improvement by the person
claiming the lien.” (Emphasis added.)

“8§ 44A-12. . . . (b) ... Claims of lien may be filed at any time
after the maturity of the obligation secured thereby but not
later than 120 days after the last furnishing of labor or
materials at the site of the improvement by the person claim-
ing the lien.” (Emphasis added.)

“§ 44A-13. . .. (a) An action to enforce the lien created by this
Article may be instituted in any county in which the lien is
filed. No such action may be commenced later than 180 days
after the last furnishing of labor or materials at the site of
the improvement by the person claiming the lien.” (Emphasis
added.)

The defendant contends that the language emphasized in G.S.
44A-8, supra, should be read as meaning “material delivered at
the site of the improvement by the person claiming the lien.” This
interpretation has been suggested by the authors of two recent
articles. Humphrey: Position, Priorities and Protection of Parties
and Statutory Liems in N. C., Bar Association Foundation In-
stitute on Troubled Real Estate Ventures and New Use and
Ownership Concepts, IV 1-23 (p. 11) (May 1975); Urban and Miles,
Mechanics’ Liens for the Improvement of Real Property: Recent
Developments in Perfection, Enforcement and Priority, 12 Wake
Forest L. Rev. 283 (1976). Although this interpretation could fit
consistently into the statutory language, it imposes an additional
burden on the lien claimant that is unwarranted, considering the
language, policy, and scheme of the statute.
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Statutory rights to materialmen’s liens are based upon the
equitable principle that it is just to grant a lien against property
which has been enhanced in value by the use of the materialmen’s
goods. 57 C.J.S. Mechanics’ Liens § 1. Like North Carolina, the
vast majority of the states provide for priority of the
materialman’s liens depending upon the time materials are fur-
nished at the site of the improvement. See e.g., G.S. 44A-10; Fla,
Stat. Anno. 713.01 et seq. (West); Minn. Stat. Anno. § 514.01 and
514.05; N.D. Cent. Code § 35-27-01 et seq.; Tenn. Code Anno.
§ 64-1101 et seq. But see Md. [Real Property] Code Anno. § 9-101
et seq. The requirement of furnishing materials at the site pro-
vides visible notice to subsequent lienors and encumbrances of
the priority of suppliers of material. Cf. Minn. Stat. Anno.
§ 514.01 and 514.05; Tenn. Code Anno. § 64-1101 (“Visible com-
mencement of operations”); Tex. [Liens] Code Anno. Title 90, Ver-
non’s Ann. Civ. St. § 5459(2)(a). An inspection of the premises, like
a search of the county land records for recorded liens and encum-
brances, provides actual notice of superior liens. The visible place-
ment of materials on the premises, like the proper filing of
documents affecting land title, impart constructive notice to all
persons of the priority of that lien. No lien shall attach prior to
actual and visible placement of materials on the ground. Dunham
Assoc., Inc. v. Group Inv., Inc., 301 Minn. 108, 223 N.W. 2d 376
(1974) (interpreting Minn. Stat. Anno. § 514.01 and 514.05 which is
in relevant language and structure essentially the same as G.S.
44A-8 and 44A-10). The test of whether the placement is suffi-
ciently visible is whether a person is able, in the exercise of
reasonable diligence, to see that materials have been placed on
the site. Kloster-Madsen, Inc. v. Tafi’s, Inc., 303 Minn. 59, 226
N.W. 2d 603 (1975). The requirement for visible placement is, of
course, for the protection of third parties. Botsford Lumber Co. v.
Schriver, 49 S.D. 68, 206 N.W. 423 (1925) (interpreting S.D. Com-
piled Laws Anno. § 44-9-1 and 44-9-7 —essentially the same as G.S.
44A-8 and 44A-10 and Minn. Stat. Anno. noted supra).

The requirement of visibly placing materials on the site of
the improvement does not of necessity impose the further re-
quirement that the lien claimant himself actually deliver the
materials to the site. Such a requirement would not serve to fur-
ther the requirement of notice to third parties. Consequently,
other courts have properly refused to impose such a requirement
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on the lien claimant. Delivery to a place other than the site of the
improvement, if made with the intent that materials will be later
placed on the site, and if they are so placed, will support a lien.
Dealers Supply Co. v. First Christian Church, 38 Tenn. App. 568,
276 S.W. 2d 769 (1954); cf. Atlantic Jewish Community Center,
Inc. v. Tom Barrow Company, 130 Ga. App. 608, 203 S.E. 2d 921
(1974); see also Builder’s Lumber Co. v. Stuart, 6 Wis. 2d 356, 94
N.W. 2d 630. (1959); 57 C.J.S. Mechanics’ Liens § 42.

For the foregoing reasons, we hold that the lien claimant is
not required by statute to make the delivery personally of
materials to the site of the improvement so long as the
materialman furnished the goods with the intent that they would
later be placed on the site and they were so placed. The lien,
when properly perfected, will relate to and take effect from the
first furnishing of materials on the site.

Affirmed.

Judges HEDRICK and MITCHELL concur.

RALEIGH PAINT AND WALLPAPER CO. v. PEACOCK & ASSOCIATES, INC,,
ROBERT E. STROTHER anD wirg, EDNA N. STROTHER, FIRST FINAN-
CIAL SERVICE CORPORATION OF RALEIGH, TRUSTEE, aND FIRST
FEDERAL SAVINGS AND LOAN ASSOCIATION OF RALEIGH

No. 7710DC887
(Filed 3 October 1978)

Laborers’ and Materialmen’s Liens § 3— materialman’s lien —claimant need not
personally deliver materials to site
A len claimant who furnished materials for the improvement of real
estate pursuant to a contract with the owner is not required by G.S. 44A-8 and
G.S. 44A-10 to deliver such materials personally to the site of the improve-
ment in order to be entitled to a materialman’s lien so long as the claimant fur-
nished the materials with the intent that they would later be placed on the
site and they were so placed, and the lien, when properly perfected, will relate
to and take effect from the first furnishing of materials on the site.

APPEAL by defendants, Robert E. Strother and wife, Edna N.
Strother, First Financial Service Corporation of Raleigh, Trustee,
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and First Federal Savings and Loan Association of Raleigh, from
Barnette, Judge. Judgment entered 15 August 1977 in the
District Court, WAKE County. Heard in the Court of Appeals 17
August 1978.

The plaintiff initiated this civil action pursuant to G.S. 44A-13
to enforce a materialman’s lien. The plaintiff filed its claim of lien
pursuant to G.S. 44A-12 on 15 February 1977. This action was
commenced 9 March 1977. Plaintiff filed a motion for summary
judgment 18 July 1977 supported by its verified complaint and
answers to interrogatories. The defendant Peacock & Associates,
Inc., neither answered the complaint nor filed affidavits opposing
the motion for summary judgment. Defendants Robert E.
Strother and wife, Edna N. Strother, First Financial Service Cor-
poration of Raleigh, Trustee, and First Federal Savings and Loan
Association of Raleigh answered the complaint denying all
material allegations.

During November 1976 Bruce Peacock, of Peacock and
Associates, Inc., visited the plaintiff’s North Hills store to inform
the plaintiff that he was building a house for Robert E. Strother
and wife, Edna N. Strother. Peacock informed plaintiff that the
Strothers would be in later to select carpet and wallpaper for the
house being built on Lot 29, Coachman’s Trail. Plaintiff was
authorized to charge the selected items to the account of Peacock
& Associates, Inc. Subsequently the Strothers ordered wallpaper
and carpeting costing $1,497.71.

The wallpaper was delivered on 26 November 1976 and on 1
December 1976 to Terry Andrews, a wallpaper hanger for
Peacock & Associates, Inc. The wallpaper was thereafter installed
by Terry Andrews in the house located on Lot 29, Coachman’s
Trail. There is no clear evidence with respect to where the
wallpaper was delivered or with respect to who delivered it.
There is also no direct evidence of the exact date on which these
materials were delivered to the site. The carpet was picked up by
Bruce Peacock on 30 November 1976 in Aberdeen. It was then
delivered to Jimmy Coats who installed the carpet in the house
located on Lot 29, Coachman’s Trail. Neither is there any
evidence of the exact date on which these materials were
delivered to the site.
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After the furnishing of materials, Peacock & Associates, Inc.,
conveyed all of Lot 29, Coachman’s Trail to defendants Robert E.
Strother and wife, Edna N. Strother, by deed recorded in Deed
Book 2467, page 82, Wake County Registry. The date of the deed
does not appear in the record. Defendants Robert E. Strother and
wife, Edna N. Strother, executed a deed of trust and note to First
Financial Service Corporation of Raleigh, Trustee for First
Federal Savings and Loan Association of Raleigh, recorded in
Book 2467, page 83, Wake County Registry.

Summary judgment for the plaintiff was granted in the
amount of $1,830.20 with interest from 15 February 1977 on 15
August 1977. The judgment was declared a lien upon the proper-
ty relating back to 26 November 1977. Defendants Strother, First
Financial Service Corporation of Raleigh, Trustee, and First
Federal Savings and Loan Association of Raleigh appealed.

Brenton D. Adams for plaintiff appellee.

Seay, Rouse, Johnson, Rosser and Harvey, by Larry D.
Johnson, for defendant appellants.

MORRIS, Judge.

This case presents essentially the same question presented
by appeal No. 7710DC886 which was combined with this appeal
for oral arguments. The question is whether a lien claimant who
furnishes materials for the improvement of real estate pursuant
to a contract with the owner must himself deliver such materials
to the site of the improvement before the claimant is entitled to a
valid materialman’s lien pursuant to Part 1, Article 2, Chapter
44A of the General Statutes.

The defendants in this case contend that there exists, based
upon the record, a genuine issue of material fact which would re-
quire a reversal of the granting of plaintiff’s motion for summary
judgment. See G.S. 1A-1, Rule 56(c).

The plaintifi’s verified complaint and answers to inter-
rogatories establish that the materials were furnished before the
defendant Peacock & Associates, Inc., conveyed the subject prop-
erty to defendants Strother and before the deed of trust was ex-
ecuted to the defendant First Financial Service Corporation of
Raleigh, Trustee for First Federal Savings and Loan Association
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of Raleigh. Therefore, if the lien is valid, plaintiff is entitled to a
lien on the subject property superior to the lien of defendant
First Federal. For the reasons stated in our opinion in Raleigh
Paint and Wallpaper v. Peacock & Associates, Inc., et al, No.
7710DC886, we hold that the plaintiff’s lien was valid and sum-
mary judgment proper.

Nevertheless, since the actual date of the furnishing of
materials to the site is not established by the record, the judg-
ment of the trial court must be modified. The judgment is
modified by striking “from and after the 26th day of November,
1976” and substituting in its place the following: “with priority
over the lien of defendants First Financial Service Corporation of
Raleigh, Trustee for First Federal Savings and Loan Association
of Raleigh”.

Modified and affirmed.

Judges HEDRICK and MITCHELL concur.

STATE OF NORTH CAROLINA v. JAMES ALTON (BUCK) GRADY

No. 78145C323
(Filed 3 October 1978)

1. Constitutional Law § 30— false testimony at first trial —no prejudice on retrial
There was no merit to defendant’s contention upon retrial in a homicide
prosecution that he was denied due process when a witness to the crime was
allowed to testify for the State at the first trial, contrary to true facts known
to a detective and the district attorney, that he did not have a gun on the
night of the crime, since the false testimony, regardless of whether corrected,
was at a former trial and did not prejudice defendant because he was afforded
a new trial on other grounds; furthermore, there was overwhelming uncon-
tradicted testimony that the decedent had no gun and that defendant had been
wounded in an exchange of fire occurring after the witness struggled with
defendant and took away defendant’s gun.

2. Constitutional Law § 30— bullet removed from defendant lost—no denial of
material evidence

In view of the unequivocal and unimpeached testimony of a ballistics ex-

pert that the marks on a bullet taken from defendant’s back were compatible

with marks left by the type gun belonging to defendant and in view of the un-



N.C.App.] COURT OF APPEALS 153

State v. Grady

contradicted testimony that the decedent had no gun, defendant in a homicide
prosecution failed to show how the unavailability of the lost bullet which had
been taken from his back denied him material evidence essential to his
defense.

3. Criminal Law § 57— bullet removed from defendant —type of weapon involved
—expert opinion evidence admissible
The trial court in a homicide prosecution did not err in allowing a
ballistics expert to testify that a lost bullet which had been removed from
defendant’s back could not have been fired from any Colt .38 caliber weapon,
the kind of gun found in an eyewitness’s car, since the witness expressed an
opinion based on knowledge within his sphere of expertise and in response to a
properly phrased hypothetical question.

4, Criminal Law § 53 — homicide —deceased’s inability to use hand —expert opin-
ion evidence admissible
In a homicide prosecution where defendant contended that deceased
began the altercation in question by slapping defendant, opening his car door
and attempting to pull defendant out of his car by his pants leg, the trial court
did not err in allowing a doctor who had treated deceased twenty-four years
earlier to testify concerning deceased’s complete inability to use his right hand
to accomplish any of the acts alleged by defendant, and the lapse of time from
the doctor’s treatment of deceased to the time of the alleged crime went to the
weight to be accorded the doctor’s opinion, not its admissibility.

APPEAL by defendant from Hobgood, Judge. Judgment
entered 10 November 1977 in Superior Court, DURHAM County.
Heard in the Court of Appeals 22 August 1978.

Defendant was indicted 28 May 1974 for the first degree
murder of William O’Neal. The defendant was originally tried on
the charge of first degree murder, found guilty of second degree
murder, and sentenced. The conviction was affirmed by the Court
of Appeals and discretionary review was denied by the Supreme
Court. The defendant was subsequently afforded a new trial
based upon Mullaney v. Wilbur, 421 U.S. 684 (1975), upon his peti-
tion for a writ of habeas corpus to the United States District
Court, Middle District of North Carolina.

At the second trial, the evidence tended to show: On Satur-
day evening, 18 May 1974, the deceased, his wife, two daughters
and the husband of each, and a friend, E. C. Ray, went to a
private club known as the Wagon Wheel. They arrived in two
separate cars. At about 1:00 o’clock a.m. the O'Neal party left the
club and started toward their cars. The deceased, who was not
drunk but who had been drinking, started to get into the back
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seat of the car with his wife. His daughter and son-in-law were
seated in the front. At approximately the same time, E. C. Ray
approached his car and started to unlock the door. Their cars
were parked about 150 feet apart.

Before either O’'Neal or Ray had entered his car, another car
was driven into the parking lot. The automobile was stopped near
the O’Neal car and faced in the opposite direction. The passenger
side of the other car faced the passenger side of O’'Neal’s car. The
two cars were approximately the width of a car or car and one-
half apart. The defendant, James Alton “Buck” Grady, was sitting
in the front passenger seat of the other car. The defendant began
cursing at the deceased. The deceased told defendant Grady not
to use such language because his wife and daughter were with
him. The decedent started walking towards the defendant’s car.
As he approached the car, more words were exchanged, and the
defendant cracked open the car door. The decedent, while holding
his hands in front of him, started stepping backwards. The de-
fendant then shot the decedent.

The defendant testified that before his car stopped O’Neal
had asked, without provocation, if defendant was looking for trou-
ble. He testified that as his brother tried to drive off, O'Neal
slapped him through the open window, opened the door, and tried
to pull him out of the car by his pants leg. The defendant testified
that during the struggle he came up with the gun, which was
stored between the front seats, without being conscious of what
he was doing. He testified that before he knew what was happen-
ing, the gun went off, and O’Neal grabbed himself and staggered
backwards.

After the shot was fired, E. C. Ray, before ever entering his
car, ran over to Buck Grady’s car. There he found the decedent
staggering from his. wound and the defendant standing outside
the car holding a gun. A struggle between E. C. Ray and the
defendant ensued. By this time William Grady, the defendant’s
brother and driver of the car, had climbed out of the car on the
opposite side. Ray took the gun from the defendant and shots
were exchanged between Ray and William Grady.

E. C. Ray was shot twice —once in each shoulder with a .22
caliber bullet. The defendant was shot once in the back and his
brother once in the arm.
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State’s Exhibit No. 5, a Rohm, RG-10 .22 caliber revolver,
was found in the Grady car. State’s Exhibit No. 8 is the lead slug
removed from the shoulder of E. C. Ray. According to the
ballistics expert, this .22 caliber bullet was fired from State’s Ex-
hibit No. 5. The defendant’s weapon, State’s Exhibit No. 3, was
identified as a Rohm caliber .38 special revolver. State’s Exhibit
No. 7 is a .38 caliber lead slug which was removed from de-
fendant’s back. The State’s ballistics expert testified that in his
opinion the bullet was fired from State’s Exhibit No. 3, the de-
fendant’s gun. The defendant’s gun imparted eight lands and
grooves with a right twist. These same marks appeared on the
bullet removed from defendant’s back.

The evidence showed that in a prior trial E. C. Ray denied
having a gun the night of the incident. Ray admitted at this trial
that he had a .38 Colt in his car the night of the incident. The gun
was never tested by the S.B.I. laboratory to determine if it had
fired the bullet found in the defendant. The ballistics expert
testified that a Colt .38 special has six lands and grooves with a
left twist. A Colt Trooper Mark III has six lands and grooves
with a right twist. In his opinion State’s Exhibit No. 7 could not
have been fired from any Colt caliber .38 weapon. The State’s Ex-
hibit No. 7 was lost before this trial.

Evidence showed the decedent’s right arm had been para-
lyzed from the elbow down. He could not open his fingers on the
right hand and was able to move the whole arm only from the
shoulder. The paralysis was the result of an injury which caused
the complete loss of the medial and ulna nerves. Also, the main
artery serving the arm and fingers was severed, and only an-
cillary blood supplies from the upper arm prevented the
gangrenous process in the arm. The injury to the decedent had
occurred in March of 1950.

Attorney General Edmisten, by Assistant Attorney General
Richard L. Griffin, for the State.

Murdock and Jarvis, by Jerry L. Jarvis, for defendant ap-
pellant.
MORRIS, Judge.

The defendant has brought forward three assignments of er-
ror. He first contends that the manner of the investigation essen-
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tially constituted a suppression of evidence favorable to the
defendant and resulted in a denial of due process.

[1] The defendant’s first argument is that he was denied due
process when E. C. Ray was allowed to testify for the State at
the first trial, contrary to true facts known to a detective and the
district attorney, that he did not have a gun the night of the
incident. The defendant argues that such conduct denied the de-
fendant evidence that could have led to the corroboration of his
self-defense theory by showing that the defendant was not shot
with his own gun but with E. C. Ray’s gun.

It is well established that deliberate deception of a court and
jurors by the State’s presentation of known false evidence
violates the ‘“rudimentary demands of justice”. Mooney w.
Holohan, 294 U.S. 103, 55 S.Ct. 340, 79 L.Ed. 791 (1935). Further-
more, a conviction secured by false evidence must fall where the
State allows false testimony to go uncorrected. Giglio v. United
States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed. 2d 104 (1972). Never-
theless, the false testimony, regardless of whether corrected, was
at a former trial and did not prejudice the defendant since he was
afforded a new trial on other grounds. Furthermore, there was
overwhelming, uncontradicted testimony that the decedent had no
gun and that the defendant had been wounded in an exchange of
fire occurring after E. C. Ray struggled with defendant and took
away his gun. Finally, as pointed out below, the State cooperated
by running all the tests on the bullet found in the defendant as
requested by the defense.

[2] The defendant also argues that the loss of State's Exhibit
No. 7 (the bullet removed from the defendant’s back) before the
second trial denied the defendant a fair opportunity to present
evidence in his favor. There is no question but that the State has
the duty, within limits, fairly to disclose evidence favorable to the
defendant upon motion. Weatherford v. Bursey, 429 U.S. 545, 97
S.Ct. 837, 51 L.Ed. 2d 30 (1977). See G.S. 15A-903 and official com-
mentary. The State clearly performed its duty in the present
case. Indeed, at the request of defendant’s counsel, the State ar-
ranged for the removal of the bullet from the defendant’s back.
Removal of the bullet was not necessary at the time for recovery
from defendant’s wound. The bullet was sent to the S.B.I
laboratories for identification of its caliber at the request of
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defendant’s counsel. No further tests were requested by defense
counsel and, because of the State’s belief that the Ray weapon
was not material to this case, the gun itself was not examined or
tested. The ballistics expert, who had examined the bullet before
it was lost, testified that (1) the identifying marks left on the
bullet were compatible with marks left by the type gun belonging
to the defendant, and (2) such marks were incompatible with those
left by a Colt .38 caliber weapon. In view of the unequivocal and
unimpeached testimony of the ballistics expert and the uncon-
tradicted testimony that the decedent had no gun, the defendant
has failed to show how the unavailability of the lost bullet denied
him material evidence essential to his defense. There was no sup-
pression of evidence by the State.

[3] By his second assignment of error defendant contends that
the trial court committed prejudicial error by allowing the
ballistics expert to testify that the lost bullet could not have been
fired from any Colt .38 caliber weapon. Defendant urges error in
that not only was the lost bullet not identified as being a .38
caliber bullet but that also the ballistics expert was allowed to
testify that the lost bullet could not have been fired from a Colt
.38 caliber weapon which was never introduced into evidence.
Defendant’s argument has no support in the record or in the law.

A full reading of the testimony of the State’s ballistics expert
makes it abundantly clear that the lost bullet had been identified
as a .38 caliber bullet and that it had been fired from a .38 caliber
weapon with rifling of eight lands and grooves with a right twist.
Secondly, defendant now argues that any testimony that the lost
bullet could not have been fired from the Colt .38 should have
been excluded since the weapon was neither examined by the ex-
pert nor produced at trial.

The caliber of the bullet examined by the expert was within
his personal knowledge. The fact that E. C. Ray’s gun was a Colt
.38 is supported by the evidence and was properly included in a
hypothetical question submitted to the witness. See 1 Stansbury,
N.C. Evidence, § 136 (Brandis Revision 1973). In response to a
hypothetical question, the witness expressed his opinion that
State’s Exhibit No. 7 (the lost bullet) was not fired by a Colt .38
caliber weapon. North Carolina has recognized the competency of
ballistics experts to express opinions on the caliber and the
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source of bullets. State v. DeMai, 227 N.C. 657, 44 S.E. 2d 218
(1947). The expert’s testimony clearly demonstrated that he was
familiar with the characteristics of Colt .38 caliber weapons. In
response to a properly phrased hypothetical question, fairly sup-
ported by the evidence, the expert witness expressed an opinion
based on knowledge well within his sphere of expertise. There
was no error in allowing the opinion into evidence.

[4] Finally, defendant asserts that the trial court erred in allow-
ing Dr. Woodhall’s testimony on the condition of the decedent’s
arm at the time of the incident. The doctor’s testimony was based
on his treatment of the decedent in 1950 and his prognosis of the
extent of permanent disability suffered by O’Neal as a result of
the injury suffered in 1950. Dr. Woodhall, a stipulated expert in
the field of neurosurgery, testified to the extent of the injuries
from his own personal knowledge. The injuries included the com-
plete loss of the nerves which control the grasping of the fingers,
the pulling-in of the wrist, and elevating of the hand. There was
also the loss of the main blood supply to the arm. Based upon his
testimony on the permanent nature of the injury to O’Neal and
considering the lay testimony on O’Neal’s physical condition at
the time of the incident, the medical expert’s opinion on O'Neal’s
ability to open a car door or to strike someone with his right hand
was competent. Cf. Jones v. Shaffer, 262 N.C. 368, 114 S.E. 2d 105
{(1960) (physician diagnosing permanent disability allowed to ex-
press opinion on patient’s ability to perform certain work); see
e.g., 1 Stansbury, N.C. Evidence, § 135 (Brandis Revision 1973),
and 6 N.C. Index 3d, Evidence, § 44. The lapse of time from the
treatment of O'Neal to the time of the incident goes to the weight
to be accorded the expert’s opinion, not its admissibility. See e.g.,
2 Jones on Evidence, 6th Ed., Opinion Testimony, § 14.31 (1972).

The defendant has abandoned his two remaining assignments
of error.

No error.

Judges HEDRICK and WEBB concur.
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EDMUND P. RUSSO, TRUSTEE, TOBIAS SIMON, SUCCESSORS TRUSTEE,
FOR E. PETER GOLDRING anp CARLOS URRELLA v. MOUNTAIN HIGH,
INC., H. D. BOYLES, EARL E. BOYLES, JOE P. WARREN, TRUSTEE, anD
JOHN HANCOCK MUTUAL LIFE INSURANCE COMPANY

No. 7724SC985
(Filed 3 October 1978)

Fraud § 12— misrepresentation of acreage —summary judgment for defendants

In an action for fraud in misrepresenting the acreage in a tract of land
purchased by plaintiffs, the trial court properly granted summary judgment in
favor of the trustee and the beneficiary of a deed of trust on the property
where all the materials showed that defendants did not make any specific
representation as to the acreage but simply responded to questioning that
their files indicated the tract contained a certain number of acres, and plain-
tiffs failed to rebut defendants’ showing that any representations on their part
as to the acreage were neither made with knowledge of their falsity nor in
culpable ignorance of their truth.

Chief Judge Brock and Judge VAUGHN concur in this opinion for the pur-
pose of clarifying the decision in Parker v. Bennett, 32 N.C. App. 46.

APPEAL by plaintiffs from Gaines, Judge. Judgment entered
5 July 1977 in Superior Court, MITCHELL County. Heard in the
Court of Appeals 31 August 1978.

Plaintiffs purchased certain real property from defendant
Mountain High in 1969. Defendants Boyles were the officers and
stockholders of Mountain High. There was an outstanding deed of
trust on the property in favor of defendant John Hancock, which
was assumed at the time of plaintiffs’ purchase. Defendant War-
ren was a Hancock employee and trustee under the deed of trust.

Plaintiffs purchased the property believing it to contain
4,271.4 acres; however, it was later determined that the tract con-
tained only 1,589.49 acres. Plaintiffs’ complaint alleged that all
defendants were guilty of fraud in misrepresenting the acreage.
Defendants filed various answers and motions to dismiss, denying
fraud. John Hancock counterclaimed, accusing plaintiffs of fraud
in obtaining release of part of the land from the deed of trust
without informing John Hancock of the deficiency in total
acreage.

Defendants Warren and John Hancock moved for summary
judgment. Various answers to interrogatories and depositions
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were considered. These tended to show that: Mountain High came
to own the property in 1965; one Gus Peterson purported to
survey the property in 1965 and prepared a survey dated May
1965 indicating that the tract contained 4,271.4 acres; Peterson in
fact made no physical survey of the property, but instead wrote
the calls from prior deeds and had a map prepared from these
calls; Mountain High applied for a $200,000 loan from John Han-
cock with the property as security; Warren, the regional loan
agent for John Hancock, received the Peterson survey but ob-
served that it was not signed; H. D. and Earl Boyles obtained
what purports to be an affidavit from Peterson to the effect that
the survey was run by the best known methods and “with ex-
treme care”; title insurance was issued on the basis of the survey
and affidavit; the Boyleses obtained the services of one John
Gilliam to conduct a timber cruise of the land; and Gilliam
suspected an acreage deficiency but nonetheless submitted a
report to John Hancock indicating that there were 4,271 acres in
the tract.

The answers to interrogatories and depositions further tend-
ed to show that: one C. C. Canada, a John Hancock field represen-
tative, inspected the land; it was called to Canada’s attention that
old deeds indicated about 1,700 acres in the traect, but this did not
cause him to question the Peterson survey, which he assumed to
be accurate; Canada recommended approval of the loan and John
Hancock thereafter did loan Mountain High $200,000, secured by
a deed of trust; Mountain High sought refinancing in 1967;
Canada wrote Warren before the second loan was closed advising
that any discrepancy as to acreage between the old deeds and the
Peterson survey did not concern him, “as most of our dealings in
the mountains, the surveys come out on a plus side of the old
deed”; the loan was refinanced in the amount of $296,000 by John
Hancock; the Boyleses provided plaintiffs with the Peterson
survey, the John Hancock deed of trust, and the title insurance
policy and told plaintiffs that the property contained 4,271 acres;
plaintiff Goldring and one Robert Fewell, a Florida realtor,
visited the property; Goldring and Fewell telephoned Warren on
2 July 1969 to discuss whether John Hancock would make partial
releases from the deed of trust should plaintiffs purchase the
property; during this phone conversation, Warren indicated that
his file reflected about 4,200 acres in the tract; plaintiffs decided
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to go ahead with the purchase; Terry Wood, a North Carolina at-
torney representing plaintiffs, wrote them a letter on 7 October
1969 advising that the Peterson survey was not a physical survey
and that the acreage might be off; plaintiffs decided to go ahead
with the purchase because they felt they could rely on Peterson’s
affidavit, John Hancock’s acceptance of it, and the title insurance
policy, and because there was no time to conduct a survey before
the scheduled closing in late October 1969.

Further questions as to the acreage arose in 1970, and plain-
tiffs had part of the tract surveyed in 1971 in connection with a
proposed sale of a portion of the property and learned from this
survey that there was substantially less acreage in the entire
tract than previously thought. Plaintiffs nonetheless obtained a
release of 764.78 acres from the John Hancock deed of trust
without revealing the discrepancy. A survey of the entire tract
was completed, and it was learned that the entire tract contained
only 1,589.49 acres.

The trial court allowed summary judgment for defendants
Warren and John Hancock, and plaintiffs appeal.

Holshouser & Lamm, by Charles C. Lamm, Jr., for plaintiff
appellants.

Womble, Carlyle, Sandridge & Rice, by H. Grady Barnhill,
Jr. and Jimmy H. Barnhill, for defendant appellees Joe P. War-
ren, Trustee, and John Hancock Mutual Life Insurance Company.

ERWIN, Judge.

Plaintiffs’ sole assignment of error is that the trial court
erred in allowing the motion by defendants Warren and John
Haneock for summary judgment. We do not agree and accordingly
affirm the judgment of the trial court.

In arguing that the trial court committed error, plaintiffs
rely heavily on the 2 July 1969 telephone call from Goldring and
Fewell to defendant Warren. They assert that in the course of
this conversation, Warren misrepresented the acreage when War-
ren was either aware of the true acreage or “recklessly ignorant”
as to the true acreage.
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Plaintiffs rely on Parker v. Bennett, 32 N.C. App. 46, 231 S.E.
2d 10 (1977), cert. denied, 292 N.C. 266, 233 S.E. 2d 393 (1977), in
support of their contention that summary judgment herein was
improperly granted. In that case, this Court did hold that sum-
mary judgment was improperly granted for defendants therein in
an action for fraud involving an alleged misrepresentation of the
acreage in a farm. First, we do not believe that Parker stands for
the proposition that summary judgment is never appropriate in
an action for fraud. Rather, the case simply held that defendant-
movants in that case had failed to carry their burden under G.S.
1A-1, Rule 56(c), of showing the lack of a genuine issue as to a
material fact and that they were entitled to judgment as a matter
of law. This Court noted:

“On the motion for summary judgment, if the material
offered by defendants in support of their motion fails to af-
firmatively negate any one or more of the essential elements
of fraud they have failed to bear the burden of ‘clearly
establishing the lack of any triable issue of fact by the record
properly before the court.” Parker v. Bennett, supra at 54,
231 S.E. 2d at 15.

We recognize that the quoted sentence is susceptible to being
misunderstood. Clearly, if the defendant moving for summary
judgment in a fraud case presents material which effectively
negates even one of the essential elements of fraud, summary
judgment in defendant’s favor should be allowed. It is not
necessary that defendant’s material negate all of the essential
elements, and any implication to that effect which may be con-
tained in the language above quoted from Parker v. Bemnnett,
supra, is not approved.

While our courts have been hesitant to formulate an all-
embracing definition of fraud, the Supreme Court has stated the
following elements of actionable fraud in Ragsdale v. Kennedy,
286 N.C. 130, 138, 209 S.E. 2d 494, 500 (1974): “(1) False represen-
tation or concealment of a material fact, (2) reasonably calculated
to deceive, (3) made with intent to deceive, (4) which does in fact
deceive, (5) resulting in damage to the injured party.”

The materials before the trial court upon the motion for sum-
mary judgment tend to show that John Hancock believed the
tract consisted of 4,271 acres and relied thereon. Such belief was



N.C.App.] COURT OF APPEALS 163

Russo v. Mountain High, Inc.

supported by the Peterson ‘“survey” and Peterson’s affidavit.
There is no support for any contention that John Hancock or its
agents procured the purported “survey” or participated in any
way in its completion. In fact, John Hancock loaned a substantial
sum of money secured by a deed of trust on 4,271 acres. There is
no inference that either defendant directly participated in secur-
ing the affidavit from Peterson, in obtaining the “Surveyor’s
Report,” or in having the map recorded. Again, it appears that
John Hancock relied thereon. John Hancock’s reliance was such
that it made two loans on the property.

The record also reveals that plaintiffs developed an interest
in the property through their own agents and the Boyleses, not as
a result of any efforts by John Hancock or Warren. Plaintiffs
possessed copies of the “survey” as well as copies of other perti-
nent documents prior to the July 1969 telephone conversation,
and Goldring and Fewell had visited the property.

As to the 2 July 1969 phone conversation, Goldring and
Fewell called Warren to discuss the matter of partial releases
from the deed of trust. The assumption was made by all parties to
the conversation that they were talking about a 4,200-acre tract.
Further, the depositions of Fewell and Goldring, as well as War-
ren, indicate that what Warren was saying was based upon his
file and that he was not making a specific representation:

Fewell:  “[I]t is true that Mr. Goldring was asking Mr. War-
ren as to the acreage in the Mitchell County prop-
erty, and Mr. Warren was saying that on the basis
of his file and the survey and the inspection by his
fieldman, that John Hancock Mutual Life Insurance
Company was satisfied that there was 4,271 acres
in the property and that it was a good piece of
land.”

Goldring: “It would be right to say that Mr. Warren said in
words or effect: ‘Our file reflects that there are
4,200 acres in that tract.

{I] would say that Mr. Warren’s statements to me
in each instance related to information which was
in his file and was based on information which was
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in his file. As to whether he ever told me that he
knew of his independent knowledge that there
were 4,271 acres on the property, he didn’t say a
word independent of it on his own knowledge.

Warren: “[I] told Mr. Goldring that all I could tell him was
what was in my file, that I had never seen the
property, that the file indicated that it was good
security. . . ."”

A portion of our Supreme Court’s opinion in Harding v. Insurance
Co., 218 N.C. 129, 135, 10 S.E. 2d 599, 602 (1940), is relevant here:

“There is no sufficient evidence that the representation,
if made, was made with knowledge of its falsity or in culpable
ignorance of its truth. Plaintiff knew that Gaither was speak-
ing ‘second-hand’ and was relying on information received
from others. There is no evidence that the contractor was not
reliable or that he, to the knowledge of Gaither, made the
statements contained in his letter without a bona fide and
adequate examination of the building. . . .”

Plaintiffs’ attorney wrote plaintiff Russo prior to plaintiffs’
purchase of the property that the Peterson “survey” “was ap-
parently not a physical survey.” Further, the record shows that
John Hancoek continued to rely on its belief that the tract con-
tained 4,271 acres by releasing from the deed of trust 764.78
acres, almost one-half the actual acreage. This occurred in
September 1971 at a release price of $76,478.

In summary, we conclude that defendants John Hancock and
Warren successfully carried the burden of negating an element of
fraud by showing that any representations on their part as to
acreage in the tract were neither made with knowledge of their
falsity nor in culpable ignorance of their truth. Plaintiffs have
failed to rebut this showing by setting forth specific facts
establishing a genuine issue for trial as required by Rule 56(e).
Further, we think that all the materials before the trial court
show that Warren was not making any specific representation as
to the acreage, but simply responded to questioning that his file
indicated there were approximately 4,200 acres in the tract. John
Hancock relied upon that figure, but events regrettably revealed
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to all parties involved that such reliance was misplaced. Plaintiffs
apparently felt that what was sufficient for John Hancock was
good enough for them. In so thinking, they erred, but such error
has not been shown by this record to be due to any actionable
fraud on the part of defendants Warren or John Hancock. The
trial court properly allowed the motion for summary judgment by
defendants Warren and John Hancock.

The judgment of the trial court is

Affirmed.

Judges PARKER and CLARK concur.

Chief Judge BROCK and Judge VAUGHN concur in this opinion

for the purpose of clarifying the decision in Parker v. Bennett, 32
N.C. App. 46, 231 S.E. 2d 10 (1977).

NORTH CAROLINA NATIONAL BANK v. CLAUDE ADOLPHUS
HOLSHOUSER '

No. 7726DC1023
(Filed 3 October 1978)

Uniform Commercial Code § 38— purchase money security agreement — Article 9
governing — 10 year statute of limitations
The plain language of Article 2 of the N. C. Uniform Commercial Code
and subsequent legislative history indicate that the N. C. Legislature intended
Article 9 to govern the security aspects of purchase money security
agreements and that, accordingly, the ten-year limitation of G.S. 1-47(2), rather
than the four-year limitation of G.S. 25-2-725, is applicable to such agreements
executed under seal.

Judge HEDRICK dissents.

APPEAL by plaintiff from Jokhnson, Judge. Judgment entered
20 July 1977 in District Court, MECKLENBURG County. Heard in
the Court of Appeals 20 September 1978.

Plaintiff instituted this civil action on 1 November 1974 to
recover a deficiency remaining after repossession and sale of col-
lateral security. Defendant had purchased a motor vehicle on
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credit, executing a purchase money security agreement dated 25
June 1970 giving the seller of the vehicle a purchase money
security interest in the vehicle, to the extent of the $1,392.12 pur-
chase price financed under the agreement, and retaining title in
the seller or its assignees until the purchase price was fully paid.
The purchase money security agreement was executed, sealed,
and assigned by the seller to the plaintiff bank on the same date.

Defendant immediately defaulted on the security agreement,
never making any payments thereunder. Plaintiff, as assignee of
the security agreement, repossessed the automobile in compliance
with the procedures set out in part 6 of Article 9 of the North
Carolina Uniform Commercial Code. The vehicle was sold by
public sale 28 September 1970. A deficiency remained after ap-
plication of the sales proceeds to the amount owed by the defend-
ant as required by G.S. § 25-9-504(1).

Defendant, in his answer, pled the four-year statute of limita-
tions (G.S. § 25-2-725) in bar of plaintiff’s claim. The trial court
granted judgment on the pleadings in favor of the defendant, and
plaintiff appeals.

Clontz and Morton, by James H. Morton, for the plaintiff.

James, McElroy & Diehl, by James H. Abrams, Jr., for the
defendant.

MARTIN (Robert M.}, Judge.

The only question before us in this appeal is whether plain-
tiff’s cause of action is barred by any statute of limitations. Plain-
tiff contends that, as the security instrument was executed under
seal, G.S. 1-47(2) is the applicable statute and therefore this action
would not be barred until after 28 September 1980. Defendant,
however, insists that the four-year statute of limitations found in
G.S. 25-2-725 is the applicable statute and that, as plaintiff's action
was begun more than four years after the cause of action accrued,
the action is barred. There is no dispute that if defendant’s con-
tentions are correct, plaintiff’s action would be barred.

The relevant statutes are set out below in pertinent part, for
convenience of reference and discussion:
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North Carolina General Statutes, Chapter 25.
ARTICLE 2.
SALES
PART 1.

§ 25-2-102. Scope; certain security and other transactions ex-
cluded from this article.—Unless the context otherwise re-
quires, this article applies to transactions in goods; it does
not apply to any transaction which although in the form of an
unconditional contract to sell or present sale is intended to
operate only as a security transaction nor does this article
impair or repeal any statute regulating sales to consumers,
farmers or other specified classes of buyers. (1965, c. 700, s.
1.)

OFFICIAL COMMENT

Prior uniform statutory provision: Section 75, Uniform Sales
Act.

Changes: Section 75 has been rephrased.
Purposes of changes and new matter: To make it clear that:

The Article leaves substantially unaffected the law
relating to purchase money security such as conditional
sale or chattel mortgage though it regulates the general
sales aspects of such transactions. “Security transaction”
is used in the same sense as in the Article on Secured
Transactions (Article 9).

* * *

NORTH CAROLINA COMMENT

This section sets out the scope of the Code, limiting it to
transactions in goods (as defined in G.S. 25-2-105) and in-
dicates that the article on sales does not apply to transac-
tions intended as security even though in the form of an
unconditional contract of sale or to sell. The section also
makes clear that the sales article does not impair or repeal
any statute regulating sales to consumers, farmers or other
specified classes of buyers.
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§ 25-2-106. Definitions: . . . “sale”; “present sale”; ... A “sale”

consists in the passing of title from the seller to the buyer
for a price (§ 25-2-401). A “present sale” means a sale which is
accomplished by the making of the contract. (1965, ¢. 700, s.
1.)

§ 25-2-203. Seals inoperative.—The affixing of a seal to a
writing evidencing a contract for sale or an offer to buy or
sell goods does not constitute the writing of a sealed instru-
ment and the law with respect to sealed instruments does
not apply to such a contract or offer. (1965, ¢. 700, s. 1.)

§ 25-2-401. Passing of title; reservation for security; limited
application of this section.

* * *

(1) . .. Any retention or reservation by the seller of the
title (property) in goods shipped or delivered to the buyer is
limited in effect to a reservation of a security interest. Sub-
ject to these provisions and to the provisions of the article on
secured transactions (article 9), title to goods passes from the
seller to the buyer in any manner and on any conditions ex-
plicitly agreed on by the parties.

§ 25-2-725. Statute of limitations in contracts for sale.—(1) An
action for breach of any contract for sale must be commenced
within four years after the cause of action has acerued.

* * *

§ 1-47. Ten Years.— Within ten years an action—

* * *

(2) Upon a sealed instrument against the principal thereto.
Provided, however, that if action on a sealed instrument is
filed, the defendant or defendants in such action may file a
counterclaim arising out of the same transaction or transac-
tions as are the subject of plaintiff's claim, although a shorter
statute of limitations would otherwise apply to defendant’s
counterclaim. Such counterclaim may be filed against such
parties as provided in G.S. 1A-1, Rules of Civil Procedure.
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We find that the ten-year limitation of G.S. 1-47(2) is the ap-
plicable one to this case, and that plaintiff’s action is not barred
by G.S. 25-2-725. We base our holding upon two grounds.

First, the language of the applicable statutes clearly indicates
that the type of transaction in question is not covered by Article
2 of the North Carolina Uniform Commercial Code. G.S. § 25-2-102
and the Official Comments thereunder plainly exempt any
contract which on its face is in the form of a contract to sell or
present sale, if such contract is intended to operate only as a
security transaction. Although the writing in question purported
to retain title in the seller of the vehicle, the definition of “sale,”
found in G.S. § 25-2-106 and read in the light of G.S. § 25-2-401(1),
indicates that a sale of the automobile had taken place. Therefore,
the sales article (Article 2) of the North Carolina Uniform Com-
mercial Code would apply to the sales aspects of the transaction,
as indicated by the Official Comment under G.S. § 25-2-102. We
note, however, that G.S. § 25-2-401(1) makes the provisions of Ar-
ticle 9 of the Code controlling on the question of title passing
where a security interest is retained by the seller. This deference
to Article 9 where a security interest is involved is consistent
with the language and Comments of G.S. § 25-2-102 and provides
us with guidance for approaching other situations where real or
apparent conflicts between Articles 2 and 9 may exist. The four-
year limitation of actions found in G.S. § 25-2-725(1) applies on its
face only to actions for breach of any contract for sale. Since the
purchase money security agreement signed and sealed by the
defendant is a creature of Article 9 (G.S. § 25-9-107(a)} and is out-
side the provisions of Article 2 (although encompassing a sale of a
motor vehicle), we hold that the provisions of G.S. § 25-2-725 are
inapplicable to this transaction beyond its pure sales aspects, and
that Article 9 is paramount in reference to the security aspects of
the transaction. G.S. § 25-2-203, which makes seals of no effect on
contracts for sale, is similarly limited in its effects to the pure
sales aspects of the transaction, and is not relevant to purchase
money security agreements as defined by G.S. § 25-9-107(a) and
regulated by Article 9 generally. Article 9 contains no statute of
limitations applicable to this action, so we look to prior law and
determine that G.S. 1-47(2) is applicable.

Secondly, we find that in North Carolina, the ten-year limita-
tion of actions has been applicable to purchase money security
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agreements, and that this has been affirmatively acknowledged
by the Legislature. G.S. 1-47(2), providing a ten-year limitation for
actions accruing upon sealed instruments was amended in 1969 to
allow persons sued under such sealed instruments to assert any
claims or defenses they might have by joinder of third parties as
allowable under the Rules of Civil Procedure (G.S. 1A-1), even
though those claims might otherwise be barred by other limiting
statutes. This amendment ameliorated the potential for harsh
results in the situation where a financial institution could wait to
sue for deficiency after repossession and sale of collateral securi-
ty until after the buyer’s rights of action against sellers for any
breach of warranty were barred. The potential for abuse of the
ten-year limitation was apparent in the situation where sellers
and lenders were closely or inseparably related; the Legislature
chose to remedy this problem, not by reducing the length of time
in which a lender or his assignee could sue on a sealed purchase
money security agreement, but by increasing the period of time
in which a buyer so sued could assert claims against his seller for
breach, so that the time available to parties for either type of ac-
tion is equal and concurrent when the holder of the security in-
terest sues first. Professor Navin discusses this statute (G.S.
1-47(2)) in his article “Waiver of Defense Clauses in Consumer
Contracts,” 48 N.C.L. Rev. 505, 548 et seq. (1970), and his article is
substantially in agreement with our interpretation of this statute;
it is certainly assumed by him that the ten-year statute of limita-
tions was applicable to security transactions under seal. C.f,
Enterprises, Inc. v. Neal, 29 N.C. App. 78, 223 S.E. 2d 831 (1976).

Defendant cites authority which he argues is overwhelmingly
in his favor. This authority consists of a New Jersey case,
Associates Discount Corp. v. Palmer, 47 N.J. 183, 219 A. 2d 858
(1966), and two other cases relying upon the Associates case (to
which we do not address ourselves for reasons to become ap-
parent). We are not persuaded by the reasonlng of the maJorlty in
the Associates case; the logic of the concurring opinion is more
compelling, reaching the same (and we think, correct) result on
other grounds. We do note, however, that the New Jersey Court
took cognizance of the intent of the Pennsylvania Legislature
(Pennsylvania law being controlling in that case) as expressed in
the Pennsylvania Bar Association’s official comments to Pa. Stat.
Ann. Tit. 124, § 2-102:
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Since transactions intended to operate ‘“only” as security
transactions are excluded, actual sales are subject to this Ar-
ticle of the Code [Article 2—Sales], although a security in-
terest is retained. Ibid at 186, 219 A. 2d 861.

Thus, it is apparent that the New Jersey Court reached its deci-
sion largely on the basis of what the Pennsylvania Legislature
expressed as its intent in enacting the statute in question. The
comments under the analogous section of the Code in North
Carolina (G.S. § 25-2-102) express an intent precisely contrary to
that of the Pennsylvania Legislature, and we accordingly do not
adopt the holding of the Associates case, however correct it may
be within the context of those statutes before the New Jersey
court.

In summary, we find that the plain language of Article 2 of
the North Carolina Uniform Commercial Code and subsequent
legislative history indicate that the North Carolina Legislature in-
tended Article 9 to govern the security aspects of purchase
money security agreements, and that accordingly, the ten-year
limitation of G.S. § 1-47(2) is applicable to such agreements ex-
ecuted under seal. No relevant or persuasive authority is before
us to argue the contrary, and we accordingly reverse the order of
the trial judge granting defendant judgment on the pleadings and
remand the action for proceedings not inconsistent with this opin-
ion.

Reversed and remanded.
Chief Judge BROCK concurs.

Judge HEDRICK dissents.
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SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY v. THE HOUS-
ING AUTHORITY OF THE CITY OF RALEIGH

No. 77108C942
(Filed 3 Qctober 1978)

1. Municipal Corporations § 4.5— urban redevelopment—costs of relocating
telephone lines
An urban redevelopment commission was not required by G.S. Ch. 160A
to reimburse a telephone company for the costs of removing and relocating
telephone lines from an area being redeveloped since (1) the forced relocation
of the telephone lines was not a taking within the purview of G.S. 160A-512(6),
and (2) the relocation expenses were not expenditures which were necessary to
carry out redevelopment purposes within the meaning of G.S. 160A-512(11).

2. Municipal Corporations § 33— closing of city street
City streets upon which a telephone company's facilities were located
were closed for an urban redevelopment project by a lawful exercise of the
police power since the redevelopment commission had the power to take
streets by eminent domain with the city’s consent, G.S. 160A-512(4), G.S.
160A-515, and the streets were in fact closed by the city in the exercise of
power the city clearly possessed.

APPEAL by plaintiff from Grakam, Judge. Judgment entered
26 July 1977, in Superior Court, WAKE County. Heard in the
Court of Appeals 23 August 1978.

This is a declaratory judgment action to determine whether
an urban redevelopment commission under Chapter 160A of the
General Statutes must reimburse the telephone company for the
costs of removing and relocating telephone lines from an area be-
ing redeveloped.

The parties have stipulated the facts: The Housing Authority
of the City of Raleigh is an Urban Redevelopment Commission
under the provisions of Article 22, Chapter 160A of the General
Statutes. In the Spring of 1975 it was engaged in a federally
assisted slum clearance and redevelopment program in an area on
the south side of Raleigh. Southern Bell had various telephone
poles, lines and other facilities within the public streets of that
area. The Authority demanded that Southern Bell remove its
facilities from the project area; Southern Bell claimed that it was
entitled to reimbursement for the reasonable non-betterment
relocation costs it would incur. On 9 June 1975 the parties signed
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a nonprejudice relocation agreement, by which Southern Bell
agreed to accede to the demands while reserving its right to seek
compensation and the Authority reserved its right to deny the
reimbursement claims. Relying on the agreement, Southern Bell
removed and relocated its facilities, incurring reasonable non-
betterment costs of $3,971.15. Southern Bell submitted its state-
ment for these expenses and the Authority declined to pay.

The parties now join in seeking a declaratory judgment of
their rights and liabilities.

Emanuel & Thompson, by Robert L. Emanuel, for plaintiff
appellant.

Hatch, Little, Bunn, Jones, Few & Berry, by Harold W.
Berry, Jr., for defendant appellee.

ARNOLD, Judge.

[1]1 Chapter 160A, Art. 22 of the General Statutes is North
Carolina’s Urban Redevelopment Law. The Housing Authority of
the City of Raleigh is governed by Chapter 160A in its exercise of
the powers of a redevelopment commission pursuant to § 160A-
505(d). The primary question here is whether the Urban Rede-
velopment Law mandates reimbursement to privately-owned
public utility companies which must relocate their facilities in
order to accommodate urban redevelopment projects. Southern
Bell argues that the provisions of Chapter 160A require that it be
reimbursed; the Housing Authority argues that there is no
statutory authority for reimbursement of relocation expenses.

The case is one of first impression in North Carolina. A
number of states have decided similar cases, but as the question
is invariably one of statutory interpretation the decisions of other
jurisdictions are of limited assistance.

At common law, public utilities could be required to remove
or relocate their facilities at their own expense from public
streets when it was necessary for public use and convenience.
39A C.J.S. § 139¢, Highways. This is still the rule in the absence
of express statutory provisions to the contrary. Id. We must
determine whether the pertinent provisions of Chapter 160A
amount to such express statutory authority.
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Sec. 160A-501 enumerates the policy and purposes of the
redevelopment law, then continues: “Such purposes are hereby
declared to be public uses for which public money may be spent,
and private property may be acquired by the exercise of the
power of eminent domain.” Sec. 160A-512 gives a redevelopment
commission power “(6) . . . to purchase, . . . acquire by . . . emi-
nent domain or otherwise, any real or personal property or any
interest therein, . . . necessary or incidental to a redevelopment
project;” and ‘(11) [tJo make such expenditures as may be
necessary to carry out the purposes of this Article; and to make
expenditures from funds obtained from the federal government.
. . .7 From these provisions it appears that reimbursement might
be authorized in one of two ways: as compensation for an eminent
domain taking under § 160A-512(6), or as an expenditure
“necessary to carry out the purposes of this Article” under
§ 160A-512(11).

The eminent domain power given to a redevelopment com-
mission by §§ 160A-501 and -512(6) applies to the property of “a
corporation possessing the power of eminent domain under
Chapter 40,” N.C. G.S. § 160A-515, and Southern Bell is such a
corporation, N.C. G.S. § 40-2(1). In addition, § 160A-515 provides
for condemnation of property already devoted to another public
use. Thus, it is clear that the legislature has made a policy deci-
sion to allow a public utility, such as Southern Bell, to receive
compensation for any of its real or personal property taken by
eminent domain. However, we do not believe that this forced
relocation of Southern Bell's facilities was a compensable taking.

We recognize that the property itself need not be taken in
order for there to be a compensable taking. 29A C.J.S. § 110, Emi-
nent Domain. Nevertheless, “taking” means the taking of
something, whether it is the actual physical property or merely
the right of ownership, use or enjoyment. Id. Sec. 160A-512 (6),
providing for eminent domain to apply to “any real or personal
property or any interest therein,” also provides for the taking of
at least an interest before compensation is required. We find that
no property or interest of Southern Bell’s has been “taken.” The
situation instead is closely analogous to those.decided North
Carolina cases which hold that where a leasehold is condemned
the tenant’s cost of moving his business to a new location is not
compensable. See, e.g., Williams v. State Hwy. Commission, 252
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N.C. 141, 113 S.E. 2d 263 (1960); City of King's Mountain v. Cline,
19 N.C. App. 9, 198 S.E. 2d 64 (1973). It does not appear in the
record what interest Southern Bell had, if any, in the land upon
which its facilities were located. But even if it had some compen-
sable interest in the land which was taken for the redevelopment
project, the forced relocation of its facilities is no different, in the
context of eminent domain, than the forced relocation of the
business of a private tenant after condemnation. And “[ijn North
Carolina the taking of land does not contemplate compensation for
... cost in moving a business and its attendant personal property
to another location.” City of King's Mountain v. Cline, supra at
12, 198 S.E. 2d at 66.

Having determined that the cost of relocating Southern Bell’s
facilities should not be reimbursed as a taking under eminent do-
main, we now must consider whether § 160A-512(11} is sufficient
statutory authority for reimbursement. The wording of the
statute, giving a redevelopment commission power “[tJo make
such expenditures as may be necessary to carry out the purposes
of this Article,” is not at all definite. In the absence of North
Carolina law on this point, the parties bring to our attention cases
from other states. Two of the cases cited, City of Columbus v. In-
diana Bell, 152 Ind. A. 22, 281 N.E. 2d 510 (1972), and Mayor &
City Council of Baltimore v. Baltimore Gas & Electric Co., 221
Md. 94, 156 A. 2d 447 (1959), are not particularly helpful because
the statutes being construed there were much more explicit. In
the Indiana case, the statute authorized payment to business con-
cerns for moving expenses and losses of property not otherwise
reimbursed. In the Maryland case a city ordinance expressly
authorized payment of relocation expenses to utilities. Two other
cases cited to us, Vermont Gas System, Inc. v. City of Burlington,
130 Vt. 75, 286 A. 2d 275 (1971) (rehearing denied 1972), and City
of Center Line v. Michigan Bell, 387 Mich. 260, 196 N.W. 2d 144
{(1972), were based on applications of the eminent domain portions
of the respective statutes and findings that the property taken
was within the statutory definitions of real property. It is not
necessary for us to reach the question of whether Southern Bell’s
facilities were ‘“structures” within the North Carolina definition
of real property, N.C. G.S. § 160A-503(13), since our legislature
has given the redevelopment commission eminent domain power
over both real and personal property, N.C. G.S. § 160A-512(6), and
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we have already decided that such eminent domain power is not
the necessary statutory authority for reimbursement here.

The Urban Redevelopment Law contained in Chapter 160A
does authorize expenditures which are necessary to carry out
redevelopment purposes. We cannot hold Southern Bell's reloca-
tion expenses to be “necessary expenditures,” however, since at
common law no such reimbursement was required. Moreover, we
find no expression of legislative intent by the General Assembly
that relocation expenses should be compensable. Indeed, the over-
whelming probability is that the issue of relocation expenses in-
curred by a utility never received legislative consideration.

The cases cited from both Vermont and Michigan contain ra-
tionale that may be a desirable policy, namely, that the burden of
relocation costs to the utility should be borne by the taxpayers.
The Michigan Court of Appeals in its opinion in City of Center
Line v. Michigan Bell, 26 Mich. App. 659, 662, 182 N.W. 2d 769,
771 (1970), felt that “it is inappropriate for the utility’s users . . .
to alone pay for a socially-oriented program operating under the
guise of the police power. Such a burden should be borne by the
general taxpaying public.” The Michigan Supreme Court,
however, in its review of the case, recognized, as we do, that
while the reasoning is sound, “its expression may be unfelicitous.
Whether it is ‘inappropriate’ for the rate payers to pay these
costs or whether they ‘should’ be borne by the general taxpaying
public are legislative rather than judicial judgments.” City of
Center Line v. Michigan Bell, 387 Mich. 260, 265, 196 N.W. 2d 144,
146 (1972). We find that the North Carolina Urban Redevelopment
Law does not require reimbursement to Southern Bell for its relo-
cation expenses. There are cases from other jurisdictions which
lend support to our holding. E.g., Pacific Telephone and
Telegraph Co. v. Redevelopment Agency, 75 Cal. App. 3rd 957,
142 Cal. Rptr. 584 (1977); also, Appalachian Power Co. v. City of
Huntington, 210 S.E. 2d 471 (W.Va. App. 1974); Consolidated Edi-
son of New York v. Lindsay, 24 N.Y. 2d 309, 300 N.Y.S. 2d 321,
248 N.E. 2d 150 (1969); Bristol Tennessee Housing Authority v.
Bristol Gas Corp., 219 Tenn. 194, 407 S.W. 2d 681 (1966). We leave
it to the General Assembly to express clearly its intent, if it ex-
ists, that privately owned public utilities be reimbursed for relo-
cation expenses incurred due to urban redevelopment projects.
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[2] In its second assignment of error, Southern Bell argues at
length that the trial court erred in its conclusion of law that the
City of Raleigh had delegated to the Housing Authority its power
to close public streets. We agree that the trial court’s finding was
in error, but we still do not reach the conclusion Southern Bell
would have us reach.

In exercising the powers of a redevelopment commission, the
Housing Authority of the City of Raleigh was governed by
Chapter 160A. N.C. G.S. § 160A-505(d). By designating its housing
authority to deal with urban redevelopment, the City of Raleigh
was not delegating its own powers but was merely “filling in the
blank,” designating which body should exercise the urban
redevelopment powers set out by the legislature. However, the
fact that Raleigh did not delegate its police power to close public
streets does not mean that the Housing Authority lacked that
power. Under Chapter 160A, the Housing Authority had power to
take public streets by eminent domain with Raleigh’s consent, see
§ 160A-515, and to carry out redevelopment projects, § 160A-512
(4), which included “removal of existing . . . streets, utilities or
other improvements.” § 160A-503(19)(b). And, in fact, the street
closing here was not done by the Housing Authority, but by the
City of Raleigh, in an exercise of power the City clearly pos-
sessed.

Having found that the streets upon which Southern Bell's
facilities were located were closed by a lawful exercise of police
power, and that North Carolina’s urban redevelopment law does
not authorize reimbursement for a utility’s relocation expenses in
this context, we find it unnecessary to consider whether Southern
Bell’s billing to the City of Raleigh was appropriately calculated.

The decision of the trial court is
Affirmed.

Chief Judge BROCK and Judge MARTIN (Robert M.) concur.
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DOUGLAS J. OLDHAM v. BOYD C. MILLER, JR., COMMISSIONER, N. C.
DEPARTMENT OF MOTOR VEHICLES

No. 77155C895
(Filed 3 October 1978)

Automobiles § 126.3— breathalyzer test —who may ask driver to take

G.S. 20-16.2(c) does not provide that the “arresting officer” is the sole per-
son authorized to request that a driver submit to a breathalyzer test; rather,
the phrase “arresting officer” merely distinguishes between the two law en-
forcement officers present at the administration of the test and makes it clear
that the breathalyzer operator who gives the four-part warning set out in G.S.
20-16.2(a) is not the officer authorized to request that the driver take the test.

APPEAL by respondent from Hobgood, Judge. Judgment
entered 14 June 1977 in Superior Court, CHATHAM County. Heard
in the Court of Appeals 18 August 1978.

Petitioner sought review in the Superior Court, pursuant to
G.S. 20-16.2, of an order of the Department of Motor Vehicles
which revoked his driver’s license for willful failure to take the
breathalyzer test.

At hearing, the evidence tended to show that the petitioner
was taken into custody on 13 July 1974 by Chatham County Depu-
ty Sheriff Larry Hipp for driving under the influence of alcohol.
Hipp had observed the petitioner making circles in the road and
hitting a ditch; he pursued the petitioner for several miles and
observed the petitioner turn off the road, miss his driveway and
go through a ditch and a garden and stop.

Deputy Hipp placed the petitioner in his squad car and took
him to the Siler City Police Department where he was met by
State Highway Patrolman W. H. Long. Deputy Hipp informed
Long of the manner in which petitioner was driving and of the
physical condition of the petitioner. Deputy Hipp then placed the
petitioner in Long’s custody and left.

Long formally placed petitioner under arrest and obtained a
warrant for his arrest for driving under the influence of alcohol.
After the arrest, Patrolman Long asked petitioner to take a
breathalyzer test to be operated by Mr. Alphonzo Craven, Jr., a
licensed breathalyzer operator. Petitioner refused to take the
test.
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The trial court held that the statute controlling the ad-
ministration of breathalyzer tests, G.S. 20-16.2(c), required that
“the arresting officer” ask the petitioner to submit to the test,
and that Patrolman Long was not “the arresting officer” within
the meaning of G.S. 20-16.2(c). The court held that the respondent
had no authority to revoke the petitioner’s driver’s license and
permanently enjoined and restrained the respondent from revok-
ing the petitioner’s license for his refusal to take the breathalyzer
test on 13 July 1974.

Attorney General Edmisten by Deputy Attorney Gemneral
William W. Melvin and Assistant Attorney General William B.
Ray for respondent appellant.

Barber, Holmes & McLaurin by Edward S. Holmes for the
petitioner appellee.

CLARK, Judge.

The sole question presented on appeal is whether or not
Patrolman Long was authorized by G.S. 20-16.2(c) to request the
petitioner to submit to a breathalyzer test. The respondent con-
tends that any law-enforcement officer with probable cause to
believe the person arrested was driving under the influence of
alecohol may ask the arrested person to take the test. The peti-
tioner claims that subsection (c) provides that only the arresting
officer is authorized to make the request.

Subsection (c), as amended in 1973, provides:

“The arresting officer, in the presence of the person
authorized to administer a chemical test, shall request that
the person arrested submit to a test described in subsection

a. ...’

Prior to the 1973 amendment, subsection (c) did not use the
phrase “arresting officer” but referred to a “law-enforcement of-
ficer” with reasonable grounds to believe that the arrested per-
son had been driving under the influence of alcohol. The reference
to the “law-enforcement officer” in former subsection (c) is the
same as that currently appearing in subsections (a} and (d). Those
sections provide:
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“(a) . .. The test or tests shall be administered at the re-
quest of a law-enforcement officer having reasonable grounds
to believe the person to have been driving or operating a
motor vehicle on a highway or public vehicular area while
under the influence of intoxicating liquor. The law-enforce-
ment officer shall designate which of the aforesaid tests shall
be administered. . . .”

* * * *

(d) . . . The hearing shall be conducted in the county
where the arrest was made under the same conditions as
hearings are conducted under the provisions of G.S. 20-16(d)
except that the scope of such hearing for the purpose of this
section shall cover the issues of whether the law-enforcement
officer had reasonable grounds to believe the person had
been driving or operating a motor vehicle upon a highway or
public vehicular area while under the influence of intox-
ieating liquor, whether the person was placed under arrest,
and whether he willfully refused to submit to the test upon
the request of the officer. .. .”

Where a statute has two distinct subsections dealing with
related matters, an amendment to one of the subsections will not
ordinarily be construed to apply to the other also, since it will be
presumed that if the Legislature had intended it to apply to both,
it would have expressed such intent. Arrington v. Stone &
Webster Engineering Corp., 264 N.C. 38, 140 S.E. 2d 759 (1965); 12
Strong’s N.C. Index 3d, Statutes, § 7, p. 79. Therefore, it is clear
that the Legislature did not intend to modify subsection (a) and
(d) when it altered the language in subsection (c).

The request by the law-enforcement officer referred to in
subsection (a) has been construed to mean the request by the law-
enforcement officer asking the breathalyzer operator to ad-
minister the test, rather than the request directed to the arrested
person that he submit to the test. State v. Randolph, 273 N.C.
120, 159 S.E. 2d 324 (1968) (decided prior to the 1969 amendment.)
This implies that the request directed to the suspect is controlled
by subsection (c), and therefore only the “arresting officer” may
make such request. The last sentence in subsection (d), however,
indicates that the law-enforcement officer with reasonable
grounds to believe that the suspect was driving under the in-
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fluence may make both requests. That sentence provides that the
issues before the court are whether the “law-enforcement officer”
had reasonable grounds to believe that the suspect was driving
under the influence of alcohol and whether the suspect refused to
submit to the test upon request of the officer. A reading of this
sentence indicates that a “law-enforcement officer” may make
both the request directed to the breathalyzer operator and the
suspect.

It appears then that the Legislature intended to utilize the
phrase “the arresting officer” for a different purpose. The leg-
islative history of G.S. 20-16.2(a),{c) and (d) indicates that the term
was inserted as a means of distinguishing between the law-
enforcement officer involved in the arrest and the law-
enforcement officer who is to administer the test.

In the 1969 version of the statute there is no reference to an
“arresting officer”; all the sections refer to a “law-enforcement of-
ficer.” Nor is the law-enforcement officer who is to be the
breathalyzer operator directly mentioned. The 1969 version of the
statute, therefore, mentioned only one officer.

In 1971, subsection (d) was amended to include what is now
the second sentence in G.S. 20-16.2(d). This sentence states: “If at
least three days prior to hearing, the licensee shall so request of
the hearing officer, the hearing officer shall subpoena the ar-
resting officer. . ..” (Emphasis added). At the time this sentence
was added to the statute, subsection (e} still provided that if the
“person under arrest willfully refuses upon request of a low-
enforcement officer to submit to a chemical test designated by
the law-enforcement officer none shall be given.” (Emphasis add-
ed.) Clearly, in 1971, subsection (¢) authorized a law-enforcement
officer with reasonable grounds to believe that the arrested per-
son was driving under the influence of alcohol to request that the
suspect take the test. The reference to “arresting officer” in the
amendment to subsection (d) merely clarified which of the two
law-enforcement officers who were present at the administration
of the test must be subpoenaed for the hearing.

In 1973, subsection (a) was amended to provide that the
breathalyzer operator must give a four-part warning to the
suspect prior to administering the chemical test. Subsection (c)
was amended at the same time. It was this revision of the sub-
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section that changed the phrase “law-enforcement officer” to “ar-
resting officer.” Subsection (a), however, retained the old
language referring to law-enforcement officer. Considering the
amendments to subsection (a) and (c) together it is clear that the
modification in subsection (¢) was designed to distinguish between
the law-enforcement officer with reasonable grounds to believe
that the suspect was driving under the influence of aleohol, (.e.
the arresting officer) and the law-enforcement officer who is to
administer the test and give the four-part warning.

The purpose of the statutory limitations upon who may re-
quest the test and who may administer the test is twofold: first,
the statute assures the suspect that the test will not be ad-
ministered unless the officer making the request has reasonable
grounds to believe that the suspect was driving under the in-
fluence of aleohol, and second, it assures that the test will be ad-
ministered fairly and impartially by preventing the officer who is
involved in the arrest from administering the test himself. See,
State v. Stauffer, 266 N.C. 358, 145 S.E. 2d 917 (1966).

Construing the phrase “arresting officer” to be a clarification
of which officer must request that the test be taken, and which of-
ficer must be present at the hearing is consistent and in harmony
with the above stated purposes and with the legislative history.
Here, Patrolman Long clearly had probable cause to believe that
the petitioner was driving while intoxicated, and he obtained a
warrant for petitioner’s arrest based on that information. In addi-
tion, Patrolman Long, who was as likely to be biased as Officer
Hipp, did not administer the test himself, but requested a third
person to do so.

G.S. 20-16.2(c) does not provide that the “arresting officer” is
the sole person authorized to request that the petitioner submit
to the test. The phrase “arresting officer” merely distinguishes
between the two law-enforcement officers present at the ad-
ministration of the test and makes it clear that the breathalyzer
operator who gives the four-part warning set out in subsection (a)
is not the officer authorized to request that the petitioner take
the test.

The result in this case has been reached by a consideration of
legislative history and by construing G.S. 20-16.2(c) contextually
and harmoniously with the other subsections of G.S. 20-16.2 for
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the purpose of ascertaining legislative intent, the controlling fae-
tor in the interpretation of a statute. The result reached by the
trial court is understandable in view of the statutory language of
G.S. 20-16.2(c) above. Apparently the piecemeal amendment of
various sections of this complicated statute has caused conflicting
phraseology and has created difficulties in interpretation which
the Legislature should correct by clarifying amendments.

Reversed and remanded for proceedings consistent with this
opinion.

Judges PARKER and ERWIN concur.

STATE OF NORTH CAROLINA v. LINDA SUTTON WILLIAMS

No. 784SC357
(Filed 8 October 1978)

1. Criminal Law § 66.9— photographic identification —unnecessary suggestiveness
—substantial likelihood of misidentification

The existence of unnecessary suggestiveness in a photographic identifica-
tion procedure does not alone require exclusion of evidence of the identifica-
tion where the court determines from the totality of the circumstances that
the procedure was not so impermissibly suggestive as to give rise to a very
substantial likelihood of misidentification.

2. Criminal Law § 66.9— suggestive photographic procedure —no substantial like-
lihood of misidentification

Although a photographic identification procedure was suggestive since the
trial court found that a robbery victim knew that the person who had been ar-
rested for the robbery would appear in the photographic lineup, that defend-
ant’s picture was in the center of the seven picture lineup, and that the
photographs showed defendant to be the shortest person in the lineup, the
trial court did not err in its determination that the photographic identification
procedure was not so impermissibly suggestive as to give rise to a very
substantial likelihood of misidentification where the court also found that the
victim saw defendant in the store where the robbery occurred for two or three
minutes approximately an hour before the robbery; the victim observed de-
fendant for some five minutes during the robbery; defendant was within a few
feet of the victim during the robbery and was at one time beside her behind
the counter; immediately after the robbery the victim described defendant and
her clothing clearly to the police; the victim similarly described defendant
again before the photographic identification; the victim stated she could iden-
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tify the robber even if she was wearing different clothes; and the witness iden-
tified the picture of defendant because of her slender face and bulging eyes.
Therefore, evidence of the photographic identification and the victim’s in-court
identification of defendant were properly admitted in defendant’s robbery
trial.

3. Criminal Law § 29.1— motion for continuance—psychiatric examination—
capacity to stand trial —sufficiency of hearing

The trial court did not err in the denial of defendant’s motion for a contin-
uance to allow for a pretrial psychiatric examination to determine her fitness
to stand trial where defendant produced no evidence in support of her motion
other than counsel’s statements that defendant had indicated to him that she
was not able to assist in the defense of her case. Furthermore, the hearing on
the motion for continuance satisfied the requirements of G.S. 15A-1002(b)(3) for
a hearing on defendant’s capacity to stand trial.

APPEAL from Browning, Judge. Judgment entered 1
December 1977 in the Superior Court, DUPLIN County. Heard in
the Court of Appeals 24 August 1978.

The defendant was tried on an indictment for armed robbery,
convicted by a jury, and judgment was entered on the verdict
sentencing defendant to a term of 40 years in prison. The judg-
ment recommended that defendant be given psychiatric evalua-
tion and treatment.

The evidence presented by the State tended to show that
Cynthia Boykin was employed at the Scotchman Store on South
Pine Street in Warsaw on the evening of 29 August 1977. Cynthia
Boykin saw the defendant twice in the store that evening. The
first time the defendant came into the store she bought some
potato chips. Cynthia Boykin saw her on that occasion for two or
three minutes. The next time the defendant entered the store
was about ten minutes before eleven, about an hour later than
the first visit. The defendant, Linda Sutton Williams, was de-
scribed as about five feet tall, 100 pounds in weight, brown com-
plexion, and wearing tinted glasses. She had a large Band-Aid on
the right side of her neck near the back of her head. She was
wearing a green dress, a flowered scarf, earrings, and a pair of
“flip-flops”, and was carrying a shotgun. She was wearing the
same clothes she wore the first time she was in the store about
an hour earlier.

The defendant was in the presence of Cynthia Boykin for ap-
proximately five minutes the second time she entered the store.
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The defendant pointed a shotgun at Miss Boykin and told her she
wanted the money out of the cash register. Defendant went
behind the counter to get to the cash register. The defendant
stood directly beside Miss Boykin while behind the counter.

The police arrived at the scene at eleven o’clock and were
given the above description of the defendant. The following day
Miss Boykin went to the Police Department to view a photograph-
ic lineup. Prior to looking at the photographs, Miss Boykin was
asked to describe the defendant again. Defendant’s face was
described as “kind of slender, and her eyes were kind of popped”.
Miss Boykin was shown a lineup of seven photographs. She iden-
tified State’s Exhibit No. 4 as a photograph of the person who
robbed the store. The photograph was one of the defendant
without the wig and glasses she wore the night of the robbery.

Miss Boykin apparently knew that the arrested suspect’s
photograph would be in the lineup. Before she was shown the pic-
tures, the officers had also shown her the shotgun found with the
suspect. Also, the officers asked Miss Boykin if she could identify
the defendant if she were wearing different clothes. There were
seven photographs exhibited to Miss Boykin. The defendant’s pic-
ture was in the center of the lineup. The defendant was the only
person pictured with bulging eyes and the shortest of those pic-
tured in the lineup. All of the other persons pictured in the lineup
were considerably over five feet tall.

The witness, Cynthia Boykin, testified that her in-court iden-
tification of the defendant was based upon her observation of the
defendant on the night of the robbery and not on the pretrial
identification procedure.

The trial court concluded that the pretrial photographic
lineup was not impermissibly suggestive and that the in-court
identification of the defendant was based on an independent
observation of the defendant at the time of the robbery. Defend-
ant’s motion to suppress the identification evidence was denied.

Defendant’s motion for a continuance and a psychiatric ex-
amination prior to trial was denied.

On appeal defendant assigns as reversible error the court’s
refusal to suppress the identification evidence and the denial of
the motion for a pretrial psychiatric examination.
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Attorney General Edmisten, by Associate Attorney T.
Michael Todd, for the State.

Russell J. Lanier, Jr., for defendant appellant.

MORRIS, Judge.

The defendant’s first assignment of error asserts that the
trial court erred in failing to suppress evidence relating to the
pretrial identification of the defendant. The defendant contends
that the pretrial identification procedure was so impermissively
suggestive as to deny her due process. Furthermore, the defend-
ant asserts that any in-court identification by the witness Boykin
was tainted by improper pretrial procedures and should have
been excluded.

The trial court reached the following conclusions after con-
ducting a voir dire examination on defendant’s motion to suppress
the identification of the defendant:

“1, That the identification of the defendant Linda Sutton
Williams by the witness Cynthia Boykin was based on the
observation of the defendant in the store premises on the
night in question, the witness having sufficient opportunity
and time to view the defendant.

2. That the photographic lineup was not so impermissibly
suggestive as to suggest to the witness Boykin that she
should identify one picture; that is to say, the picture of the
defendant to the exclusion of the other pictures;

3. That the procedure used in this case does not violate the
Rights of the defendant, Linda Sutton Williams, under the
Constitution of the United States or the Constitution of
the State of North Carolina.”

The problem of possible misidentification of defendants
resulting from improper photographic identification procedures
has concerned the courts. The concern is that, regardless of how
the initial misidentification comes about, the witness is thereafter
apt to retain in his memory the image of the photograph rather
than that of the person actually seen, reducing the value of any
subsequent lineup or in-court identification. Simmons v. United
States, 390 U.S. 377, 88 S.Ct. 967, 19 L.Ed. 2d 1247 (1968).
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[1] The admissibility of testimony concerning pretrial identifica-
tions is governed by the due process requirement that, based on
the totality of the circumstances, the pretrial procedure must not
be so unnecessarily suggestive and conducive to mistaken iden-
tification as to offend fundamental standards of decency, fairness
and justice. Foster v. California, 394 U.S. 440, 89 S.Ct. 1127, 22
L.Ed. 2d 402 (1969); Stmmons v. United States, supra; State v.
Henderson, 285 N.C. 1, 203 S.E. 2d 10 (1974). The test for
evaluating the likelihood of misidentification takes into account
the following factors:

“(1) the opportunity of the witness to view the criminal at the
time of the crime, (2) the witness’ degree of attention, (3) the
accuracy of the witness’ prior description of the criminal, (4)
the level of certainty demonstrated by the witness at the
confrontation, and (5) the length of time between the crime
and the confrontation.” State v. Henderson, 285 N.C. at 12
and 13, 203 S.E. 2d at 18 and 19; see Neil v. Biggers, 409 U.S.
188, 93 S.Ct. 375, 34 L.Ed. 2d 401 (1972).

The existence of unnecessary suggestiveness alone does not re-
quire exclusion of the evidence. Neil v. Biggers, supra. The court
must determine from the totality of the circumstances whether
the suggestiveness might give rise to very substantial likelihood
of misidentification. State v. Knight, 282 N.C. 220, 192 S.E. 2d 283
(1972).

[2] The trial court made findings of fact which indicated the sug-
gestiveness of the identification. The trial court found that the
witness knew that the person who had been arrested would ap-
pear in the photographic lineup; that the picture of the defendant
was in the center of the seven picture lineup; and that the
photographs showed the defendant was the shortest person in the
lineup.

The five factors pointed out in State v. Henderson, supra,
allow for a finding that the identification procedure, even if sug-
gestive, may be allowed into evidence because of the strength and
reliability of the identification. The evidence bearing on these fac-
tors is thus balanced against the suggestiveness of the lineup to
determine whether there is a very strong likelihood of misiden-
tification. If not, then reversal is not required regardless of the
suggestiveness. State v. Knight, supra. It should be noted that
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“[t]he purpose of a strict rule barring evidence of unnecessarily
suggestive confrontations would be to deter the police from using
a less reliable procedure where a more reliable one may be
available, not because in every instance the admission of evidence
of such a confrontation offends due process.” Neil v. Biggers, 409
U.S. 188, 199, 93 S.Ct. 375, 382, 34 L.Ed. 2d 401, 411 (1972).

The evidence pointing toward reliability and counter-
balancing the suggestiveness of the identification found by the
trial court was as follows: that the witness observed the defend-
ant at about ten o’clock when she purchased potato chips at the
store; that she noticed a Band-Aid on the back of defendant’s
neck; that defendant was in the store two or three minutes; that
defendant returned to the store and on this occasion was ob-
served for five minutes; that defendant was within a few feet of
the witness and at one time beside her behind the counter; that
the witness immediately after the robbery described the defend-
ant and her clothing clearly to the police; that the witness similar-
ly described the defendant again before identifying the picture;
that the witness stated she could identify the person who commit-
ted the robbery even if she was wearing different clothes; and
that the witness identified the picture of the defendant because of
her slender face and “popped” eyes.

Based on the foregoing factual findings which are supported
by the evidence, we cannot say that the trial court erred in find-
ing that the photographic identification was not so impermissibly
suggestive so as to give rise to a very substantial likelihood of
misidentification. Therefore, we hold that the testimony concern-
ing the photographic identification was properly admitted.

From our finding that the pretrial photographic identification
did not give rise to a very substantial likelihood of misidentifica-
tion, it follows that any subsequent in-court identification was
properly admitted. See Neil v. Biggers, supra; Stmmons v. United
States, 390 U.S. 377, 88 S.Ct. 967, 19 L.Ed. 2d 1247 (1968); State v.
Montgomery, 291 N.C. 91, 229 S.E. 2d 572 (1976).

[3] The defendant’s second assignment of error is based on the
court’s denial of the defendant’s motion for a continuance to allow
for a pretrial psychiatric examination to determine her fitness to
stand trial.
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The established rule in North Carolina, unchanged by recent
statutory enactments, is that the decision whether to grant a mo-
tion for commitment for psychiatric examination to determine
competency to stand trial lies within the sound discretion of the
trial judge. State v. Woods, 293 N.C. 58, 235 S.E. 2d 47 (1977). The
defendant produced no evidence in support of her motion other
than counsel’s statements that the defendant had indicated to him
that she was not able to assist in the defense of her case. It is ap-
parent from the colloquy between defense counsel and the court
that defendant had previously been examined by a medical doc-
tor, not a psychiatrist, and found to be fit to stand trial.

It should be noted, however, that effective 1 July 1975, G.S.
15A-1002(b)(3) provides as follows for a hearing on the question of
the defendant’s capacity to stand trial:

“(b) When the capacity of the defendant to proceed is ques-
tioned, the court:

(3) Must hold a hearing to determine the defendant’s capacity
to proceed . . . Reasonable notice must be given to the de-
fendant and to the prosecutor and the State and the defen-
dant may introduce evidence.”

The “hearing” in this case was in the context of a motion for a
continuance to allow for a psychiatric examination prior to trial.
Defense counsel did not request a full hearing on the matter nor
did he tender evidence to support his motion. A similar situation
was before the Supreme Court in State v. Woods, supra. That
Court’s discussion is instructive:

“Clearly, the trial court considered all information relative to
defendant’s capacity which was presented to it and found, im-
plicitly at least, that defendant was competent to proceed to
trial.” State v. Woods, 293 N.C. at 64, 235 S.E. 2d at 50.

Similarly, in this case it appears that the defendant presented all
the evidence she was prepared to present. It should be noted that
she did not request to be heard further on the matter. Under
these circumstances we hold that the defendant’s hearing
satisfied the requirements of G.S. 15A-1002(b)(3).
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No error,

Judges HEDRICK and WEBB concur.

NORTH CAROLINA NATIONAL BANK v. RUPERT A. HARWELL, JR.

No. 7718D(C859
(Filed 3 October 1978)

1. Rules of Civil Procedure § 56.3— summary judgment —insufficiency of sup-
porting material —failure to object
Failure of defendant to make timely objection to the insufficiency of plain-
tiff's pleadings and affidavits submitted in support of its motion for summary
judgment is deemed a waiver of any objections.

2. Uniform Commercial Code § 36— dishonored check —timeliness of notice —
branch banks as separate banks

In an action to recover an overdraft resuiting from a dishonored check
where defendant presented the check to plaintiff’'s Wilmington branch, the
bank on which the check was drawn, for deposit to his account with plaintiff’s
High Point branch, the High Point branch and its bookkeeping department in
plaintiff's Western Operations Center were functionally one bank while the
Wilmington branch and its bookkeeping department in plaintiff's Eastern
Operations Center were functionally a separate bank; therefore, the branches
were entitled to separate bank status under G.S. 25-4-106 for the purpose of
determining time limits for notifying defendant of the dishonoring of the check
in question.

3. Uniform Commercial Code § 36— dishonored check—right of charge-back—
notice of dishonor timely
Plaintiff's branches, operating as separate banks, sent notice of dishonor
of a check within the time requirements of the Uniform Commercial Code so as
to preserve the ultimate right of charge-back by the branch at High Point
where the payor bank, the branch at Wilmington, returned the check to the
transferor, the High Point branch, before midnight on its next banking day
following the banking day on which it received the check in question, and the
High Point branch, the collecting bank, sent defendant notification of the
dishonor on the day it received the dishonored check, thus acting well within
its statutory deadline. G.S. 25-4-105; 25-4-301; 25-4-212.

APPEAL by defendant from Alexander (Elreta M., Judge.
Judgment entered 19 September 1977 in Distriet Court, GUILFORD
County. Heard in the Court of Appeals 15 August 1978.
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Plaintiff initiated this action by filing its complaint 26 July
1977 seeking to recover from defendant, its customer, an over-
draft created when the plaintiff charged back to defendant’s ac-
count a check which had been dishonored. The defendant filed no
answer. On 17 August 1977, defendant moved for summary judg-
ment without supporting pleadings or affidavits. On 31 August
1977, plaintiff moved for summary judgment supported by its
complaint, amended complaint, and affidavits.

There exists no material question of fact as to the occurrence
and sequence of the following events: Carolina Forest Products,
Inc., (CFP) drew a $3,356.32 check in favor of the defendant writ-
ten on CFP’s account with the Wilmington branch of North
Carolina National Bank (NCNB-W) on Friday, 18 March 1977. On
that same day, but after NCNB-W’'s cutoff hour, defendant
presented the check at NCNB-W for deposit to his account with
NCNB-High Point (NCNB-HP). Therefore, the check was, in legal
effect, presented on the banking day of Monday, 21 March 1977,

On 21 March 1977 the check was processed through NCNB’s
Eastern Operations Center (Raleigh). This operations center
works essentially as the central bookkeeping operations for
NCNB branches in Eastern North Carolina. This processing in-
cluded wiring the deposit to NCNB’s Western Operations Center
(Charlotte) for provisional credit to the depositor’s account with
NCNB-HP. The process of debiting the drawer’s account for the
amount of the check took place in the Eastern Operations Center.

On 22 March 1977 the bank’s "Transactions Not Posted Re-
port” indicated the deposited check nonposted due to insufficient
funds. That same day the check was returned to the Western
Operations Center for charge-back to the defendant’s account.

On 23 March 1977 the Western Operations Center received
the dishonored check, charged it back to the defendant’s account,
and mailed the check along with a notice of dishonor to the de-
fendant. In the interim, defendant had written a $3,300 check on
his NCNB-HP account. The subsequent charge-back resulted in an
overdraft in the defendant’s account of $3,282.98. The defendant
has refused to reimburse the plaintiff for the amount of the over-
draft.
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From the District Court’s granting of plaintiff's motion for
summary judgment, the defendant appeals. Defendant also ap-
peals the denial of his motion for summary judgment.

Hugh C. Bennett, Jr., for plaintiff appellee.

Bencini, Wyatt, Early & Harris, by William E. Wheeler, for
defendant appellant.

MORRIS, Judge.

The defendant has challenged the District Court’s order
granting summary judgment for plaintiff on two grounds. First,
he asserts, for the first time on appeal, that summary judgment
was improper because the pleadings and affidavits in support of
the motion did not satisfy the requirements of G.S. 1A-1, Rule
56(e). Second, the defendant argues that as a matter of law, he,
not the plaintiff, is entitled to summary judgment in his favor.

[11 Defendant made no objection in the trial court to the insuffi-
cieney of plaintiff’s pleadings and affidavits submitted in support
of the motion for summary judgment. Failure to make a timely
objection to the form of affidavits supporting a motion for sum-
mary judgment is deemed a waiver of any objections. Noblett v.
General Electric Credit Corp., 400 F. 2d 442 (10th Cir. 1968), cert.
den., 393 U.S. 935, 89 S.Ct. 295, 21 L.Ed. 2d 271 (1968); Auto
Drive-Away Company of Hialeah, Inc. v. 1.C.C., 360 F. 2d 446 (5th
Cir. 1966), see e.g., Wright and Miller, Federal Practice and Pro-
cedure: Civil, § 2738, p. 706-707. Technical objections based on
G.S. 1A-1, Rule 56(e), are not timely made when they are first
raised on appeal. This is especially so when there was no attempt
to contradict facts and thus no question of material fact before
the court. Auto Drive-Away Company of Hialeah, Inc. v. 1C.C,
supra.

The ultimate issue properly before this Court, therefore, is
whether NCNB preserved its right of charge-back against the
defendant’s account. See G.S. 25-4-212. The resolution of this ques-
tion requires a determination of whether the bank sent notice of
dishonor within the time constraints imposed by G.S. Chapter 25,
Art. 4. (North Carolina version of the Uniform Commercial Code,
Article 4, Bank Deposits and Collections.)
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Defendant argues that plaintiff's right to charge-back is
governed by his status as both “payor bank” and “depositary
bank” and that plaintiff failed to notify the defendant of dishonor
within the time limits for such notice. See G.S. 25-4-105;
25-4-212(3); 25-4-301; 25-4-213(1)d); 25-4-104(h).

[2] Plaintiff, on the other hand, urges this Court to consider the
effects of G.S. 25-4-106, as amended in 1967, on the obligations of
the plaintiff.

“§ 25-4-106. Separate office of a bank. — A branch or separate
office of a bank is a separate bank for the purpose of com-
puting the time within which and determining the place at or
to which action may be taken or notices or orders shall be
given under this article and under article 3.”

Plaintiff brings to this Court for the first time since adoption
of the Uniform Commercial Code the question of the applicability
and effect of G.S. 25-4-106.

The few reported cases which could have applied that sec-
tion, as it appears in the statutes of the respective states, have
either ignored the section or found it unnecessary for decision.
See Kirby v. First and Merchants National Bank, 210 Va. 88, 168
S.E. 2d 273 (1969) (discussed in White and Summers, Uniform
Commercial Code 531-532, n. 29 (1972)), and Manufacturers
Hanover Trust Co. v. Akpan, 398 N.Y.S. 2d 477, 91 Misc. 2d 622,
22 U.C.C. Rep. Serv. 1009 (1977).

The application of G.S. 25-4-106 is not mandatory. The com-
ments indicate that a branch or separate office may be treated as
a separate bank for certain purposes while maintaining the single
legal entity for other reasons. The comments also correctly note
that, as a practical matter, many branches function as separate
banks in the handling and payment of certain items and require
time for doing so. This is especially true in states where branch
banking is permitted throughout a state. G.S. 25-4-106, Comment
2; Cf. G.S. 53-62 (permitting branch banking in North Carolina).
The comment specifically suggests that, where Article 4 imposes
time limits {such as the notice of dishonor in this case), the branch
which functions as a separate bank should be entitled to the time
limits available to a separate bank. Id., Comment 4.
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Prior to the 1967 amendment, G.S. 25-4-106 required that a
bank maintain its own deposit ledgers before it was entitled to
separate bank treatment. 1965 N.C. Sess. Laws, Chapter 700, Sec.
1. Such a requirement was left optional to the states in the official
draft of the Uniform Commercial Code. Clarks, Bailey, and Young,
Bank Deposits and Collections, ALI/ABA Joint Committee on
Continuing Legal Education 33 (4th Ed. 1972). The draftsmen’s in-
tent was that a bank and its branch which maintained a central
bookkeeping facility would be treated as only one bank. Since col-
lection items would generally only be handled through the central
processing, it would not be proper to treat them separately. Id.

Our legislature deleted the provisions requiring the
maintenance of separate deposit ledgers. See 1967 N.C. Sess.
Laws, Chapter 562, Sec. 1. The legislature’s intent was obviously
to lessen the requirements for a branch to attain separate bank
status. This amendment is consistent with the legislature’s en-
couragement of statewide branch banking to serve the “needs and
convenience” of the public. See G.S. 53-62. Since the official com-
ments make it clear that G.S. 25-4-106 should be given a practical
application depending on the particular banking practices
established and followed in this State, it is necessary to look to
the operations of the plaintiff’s branches.

The plaintiff’s pleadings and affidavits outline the basic struc-
ture of NCNB's operations. The bank apparently has divided the
State into an eastern and western operations district. The
Eastern Operations Center (Raleigh) and the Western Operations
Center (Charlotte) function as the bookkeeping centers for all of
the branches located in their respective districts. Therefore, when
NCNB-HP in the western operations district deals with NCNB-W
in the Eastern Operations Center for collection purposes, the
banks are in many practical respects operating as separate banks.
The accounts of customers in the eastern and western districts
are maintained separately in the respective operations centers.

Under the facts in this case, G.S. 25-4-106 as amended is par-
ticularly applicable. NCNB-HP and its bookkeeping department in
the Western Operations Center are functionally one bank while
NCNB-W and its bookkeeping department in the Eastern Opera-
tions Center are functionally a separate bank. See generally
Farmers and Merchants Bank v. Bank of America, 20 Cal. App. 3d



N.C.App.] COURT OF APPEALS 195

Bank v. Harwell

939, 98 Cal. Reptr. 381 (1971). For the foregoing reasons, we hold
that NCNB-HP and NCNB-W are entitled to separate bank status
under G.S. 25-4-106.

Since each branch operates through a different operations
center, it is not necessary to determine whether two branches
operating through the same operations center should be entitled
to separate bank status.

[3] We must now turn to the statute to determine if the plain-
tiff’'s branches, operating as separate banks, sent notice of
dishonor within the requirements of the statute so as to preserve
the ultimate right of charge-back by NCNB-HP. Since there are
now two “separate banks” involved in the transaction, it is
necessary to determine whether each ‘separate bank” acted
within its respective time limit. See 3 Anderson: Uniform Com-
mercial Code, § 4-106:7, p. 187 (2d Ed. 1971).

I

NCNB-W is clearly the “payor bank” in this transaction. G.S.
25-4-105(b). Therefore, before NCNB-W may revoke any settle-
ment it must satisfy the requirements of G.S. 25-4-301 which pro-
vides as follows:

‘(1) Where an authorized settlement for a demand item
(other than a documentary draft) received by a payor bank
otherwise than for immediate payment over the counter has
been made before midnight of the banking day of receipt the
payor bank may revoke the settlement and recover any pay-
ment if before it has made final payment (subsection (1) of
§ 25-4-213) and before its midnight deadline it

(a) returns the item; or

(b} sends written notice of dishonor or nonpayment if the
item is held for protest or is otherwise unavailable for
return.

(2) If a demand item is received by a payor bank for credit on
its books it may return such item or send notice of dishonor
and may revoke any credit given or recover the amount
thereof withdrawn by its customer, if it acts within the time
limit and in the manner specified in the preceding subsection.
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(3) Unless previous notice of dishonor has been sent an item
is dishonored at the time when for purposes of dishonor it is
returned or notice sent in accordance with this section.

{(4) An item is returned:

(a) as to an item received through a clearing house, when
it is delivered to the presenting or last collecting bank or to
the clearing house or is sent or delivered in accordance with
its rules; or

(b) in all other cases, when it is sent or delivered to the
bank’s customer or transferor or pursuant to his
instructions.” (Emphasis added.)

The recognition of separate bank status requires a determination
of to whom the payor bank must return the item. That return
must then comply with the time limitations imposed by the
statute.

Under the facts in this case, the item is returned when it is
sent or delivered to the “transferor”. G.S. 25-4-301(4)(b). Since
each branch of NCNB is receiving separate bank status, the payor
bank need not send notice directly to Harwell. Defendant is not
NCNB-W’s “customer” since NCNB-W is a *“separate bank”.
Although Harwell physically presented the check for deposit in
Wilmington, the deposit was to his NCNB-HP account. Therefore,
in all practical respects, NCNB-HP is the “collecting bank” and,
since it is a “separate bank”, it is the “transferor” of the check
for collection and entitled to return or notice of the dishonored
item.

Under G.S. 25-4-301, the payor bank (NCNB-W) must return
the item before it has made final payment and before its midnight
deadline. Under these facts, the item is finally paid by the payor
bank (NCNB-W) only if it has failed to revoke the provisional set-
tlement in the time and manner permitted by statute. G.S.
25-4-213(1)(d). There is nothing in the record to suggest the ex-
istence of any applicable agreement which would lengthen the
statutory time limit. In the absence of contrary agreement, the
“midnight deadline” is the cutoff for notification by the payor
bank. G.S. 25-4-301. The “[m]idnight deadline with respect to a
bank is midnight on its next banking day following the banking
day on which it receives the relevant item or notice or from
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which the time for taking action commences to run, whichever is
later.” G.S. 25-4-104(h).

The record shows that NCNB-W, operating through its
Eastern Operations Center, returned the deposited check to
NCNB-HP operating through the Western Operations Center
before midnight, 22 March 1977. Since the deposit was made on
the banking day of 21 March 1977, the payor bank, NCNB-W,
acted within its midnight deadline. Therefore, the payor bank
preserved its right to revoke settlement.

II.

Though North Carolina National Bank is a single legal entity
for purposes of ultimate loss in this case and although NCNB-W
acted within its midnight deadline, the defendant will neverthe-
less ultimately prevail unless NCNB-HP also gave proper notice
of the dishonor of the deposited check.

Since NCNB-HP is in practical effect the “collecting bank” in
this transaction as pointed out above, its right of charge-back
against the defendant differs from that of the payor bank. NCNB-
HP is entitled to its charge-back if it has acted in conformity with
the following statutory provisions:

“§ 25-4-212. Right of charge-back or refund.—(1) If a collecting
bank has made provisional settlement with its customer for
an item and itself fails by reason of dishonor, suspension of
payments by a bank or otherwise to receive a settlement for
the item which is or becomes final, the bank may revoke the
settlement given by it, charge-back the amount of any credit
given for the item to its customer’s account or obtain refund
from its customer whether or not it is able to return the item
if by its midnight deadline or within a longer reasonable time
after it learns the facts it returns the item or sends notifica-
tion of the facts. These rights to revoke, charge-back and ob-
tain refund terminate if and when a settlement for the item
received by the bank is or becomes final (subsection (3) of
§ 25-4-211 and subsections (2) and (3) of § 25-4-213).

{(2) Within the time and manner prescribed by this section
and § 25-4-301, an intermediary or payor bank, as the case
may be, may return an unpaid item directly to the depositary
bank and may send for collection a draft on the depositary
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bank and obtain reimbursement. In such case, if the
depositary bank has received provisional settlement for the
item, it must reimburse the bank drawing the draft and any
provisional credits for the item between banks shall become
and remain final.

(3) A depositary bank which is also the payor may charge-
back the amount of an item to its customer’s account or ob-
tain refund in accordance with the section governing return
of an item received by a payor bank for credit on its books
(§ 25-4-301).

(4) The right to charge-back is not affected by
(a) prior use of the credit given for the item; or

(b) failure by any bank to exercise ordinary care with
respect to the item but any bank so failing remains
liable.

(6) A failure to charge-back or claim refund does not affect
other rights of the bank against the customer or any other
party.

(6) If credit is given in dollars as the equivalent of the value
of an item payable in a foreign currency the dollar amount of
any charge-back or refund shall be calculated on the basis of
the buying sight rate for the foreign currency prevailing on
the day when the person entitled to the charge-back or re-
fund learns that it will not receive payment in ordinary
course.”

NCNB-HP, acting through its Western Operations Center,
received the returned check for charge-back on 23 March 1977.
Furthermore, NCNB-HP mailed the returned check and notice of
dishonor to defendant on 23 March 1977. When NCNB-HP sent
notification of the dishonor on the day it received the dishonored
item, it acted well within its midnight deadline. Therefore, it is
unnecessary to decide if under the statute NCNB-HP could have
taken more time to send notice of dishonor and still have acted
within the ‘“reasonable time” limits of the applicable statute.
Finally, since NCNB-W acted within its deadline. NCNB-HP
received no final settlement on the item to deny its right of
charge-back. See G.S. 25-4-212(1) (last sentence).
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For the foregoing reasons, we find that the plaintiff's NCNB-
HP branch was properly entitled to a charge-back against the
defendant’s account to cover the amount of the overdraft.
Therefore, the District Court properly granted plaintiff’s motion
for summary judgment and properly denied defendant’s cross mo-
tion for summary judgment.

The judgment of the District Court is
Affirmed.

Judges HEDRICK and WEBB concur.

HENDERSON COUNTY a~xp LINCOLN K. ANDREWS v. FRANK OSTEEN (now
DECEASED), HARLEY OSTEEN (IN HIS CAPACITY OF ADMINISTRATOR OF THE
EstaTE oF FrRANK OsTEEN), AND ELniE O. CuEaTwooDp, Uraura O. STEPP,
HazeL 0. STEVENSON, BLANCHE Q. KiNG, HARLEY OSTEEN, SYLVENE O. SPICKER-
MAN, GRETA O. ALLEN, JEAN O. HOLDEN, MITCHELL M. OSTEEN, CARL M. Os-
TEEN, MARTHA SUE O. BROWN, JAMES D. OSTEEN AND THELMA O. TAYLOR AS ALL
THE HEIRS AT LAW OF FRANK OSTEEN, DECEASED

No. 77298C937
(Filed 3 October 1978)

1. Public Officers § 8.1; Taxation § 41.2— presumption of regularity of official
acts —inapplicability to mailing of tax sale notice
The presumption of the validity and regularity of acts of public officers in
the performance of their duties does not apply to the mailing of notice to a
taxpayer of a foreclosure sale of his property as required by G.S. 105-392 (now
G.8. 105-375).

2. Taxation § 41.2— notice of tax sale —recitals in sheriff’s deed
Recitals in a sheriff’s deed to the purchaser at a tax foreclosure sale were
at best only secondary evidence that the notice required by former G.S.
105-392 had been mailed to the taxpayer and did not serve to supplant actual
direct evidence of the purported mailing.

3. Taxation § 41.2— tax foreclosure sale —finding that notice not mailed
A finding by the trial court in a nonjury trial that notice of a tax
foreclosure sale was not mailed to the listing taxpayer as required by former
G.S. 105-392 was binding on appeal where it was supported by competent
evidence, although there was also evidence from which the court could have in-
ferred that the notice was mailed.

Judge ARNOLD dissents.
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APPEAL by plaintiff from Smith (David), Judge. Judgment
entered 26 July 1977 in Superior Court, HENDERSON County.
Heard in the Court of Appeals 25 August 1978.

The facts in this case are as set out in Henderson County v.
Osteen, 28 N.C. App. 542, 221 S.E. 2d 903 (1976); review allowed,
289 N.C. 614 (1976), reversed and remanded by the North Carolina
Supreme Court in 292 N.C. 692, 235 S.E. 2d 166 (1977); we
therefore do not set them out again here.

Prince, Youngblood & Massagee, by James E. Creekman, for
the plaintiffs.

James C. Coleman, for the defendants.

MARTIN (Robert M.), Judge.

On remand, hearing was before Judge David Smith who,
after presentation of evidence by movants and plaintiff Lincoln K.
Andrews, found as a fact that notice was not mailed in the
prescribed manner by the Sheriff of Henderson County and
entered an order setting aside the sale of the property. From this
order plaintiff Lincoln K. Andrews appealed.

The only question presented to us by this appeal is the suffi-
ciency of the evidence to support the findings of fact by the trial
judge. Movants’ evidence at trial tended to show two things: 1)
that the notice of sale was never received by the decedent or his
administrator, and 2) that no record of any such mailing existed in
the office of the Sheriff of Henderson County.

Plaintiff’s evidence tended to show: 1) that notices and execu-
tions on tax judgments were customarily prepared in the office of
the Clerk of Superior Court for Henderson County by an assistant
clerk who had a reputation for being meticulous in the perform-
ance of her duties; 2) that the name of Frank Osteen appeared on
a list dated 22 July 1970 from which the notices were prepared by
the assistant clerk; 3) that the assistant clerk customarily
delivered the envelopes containing notices to the Sheriff’s office
as a group; 4) that either a deputy sheriff or the Sheriff
customarily mailed the notices by certified mail as a group; 5)
that at least two notices out of the approximately 130 purportedly
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mailed at this time were received by the persons to whom they
were addressed; 6) that, although a record of certified mailings
was, at this time, kept in the Sheriff’s office, and the assistant
clerk who prepared the notices used this record to verify that
they had been mailed, that record has disappeared without ex-
planation; and 7) that, because of the time and manner of notice
given to the United States Post Office for Hendersonville by
Harley Osteen, administrator for the estate of Frank Osteen, and
because of the post office procedure in the handling of certified
mail, the notice of sale would have been returned to the sender
(the Sheriff of Henderson County) before Harley Osteen was
allowed access to the mail of the decedent.

Movants’ proof concerning non-receipt of the notice is compe-
tent as some evidence that the letter was never mailed. The
absence of any evidence that the letter actually was returned to
the Sheriff’s office further supports the inference that it was
never mailed.

[11 Plaintiff contends that because of the presumption of validity
and regularity accorded the acts of public officers in the perform-
ance of their duties, the notice should be presumed to have been
mailed. If this presumption applies, movants clearly do not have
sufficient evidence to rebut it. However, there is one class of
cases where this presumption of validity and regularity has con-
sistently been denied with reference to the acts of public officers:
to wit, those situations where it is sought to take away personal
rights of a citizen or deprive him of his property. 29 Am. Jur. 2d
Evidence, § 174 (1967); 31A C.J.S. Evidence § 146 (1964). This prin-
ciple was suecinetly stated in Tree v. White, 110 Utah 233, 238,
171 P 2d 398, 401 (1946):

The law does not presume that an official has taken
those affirmative steps essential to divest a citizen of title to
property, to dispense with the proof of the record of such
acts. (Citation omitted.)

An earlier statement of the rule was set out by the U.S. Supreme
Court in Ronkendorff v. Taylor’s Lessee, 4 Pet. 349, 7 L.Ed. 882
(1830):

To devest an individual of his property against his consent,
every substantial requisite of the law must be shown to have
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been complied with. No presumption can be raised in behalf
of a collector who sells real estate for taxes, to cover any
radical defect in his proceeding, and the proof of regularity in
the procedure devolves upon the person who claims under
the collector’s sale.

See also Wildman v. Enfield, 174 Ark. 1005, 298 S.W. 196 (1927).

In Price v. Slagle, 189 N.C. 757, 128 S.E. 161 (1925), the Court

stated:

The Legislature has the power to prescribe the details
for statutory foreclosure of the taxpayer’s equity of redemp-
tion in other ways than by judicial process, and may regulate
and declare directory, and not vital, the administrative duties
therein, which are to be performed by public officers. It has
the power to change or abolish these duties, in so far as they
are not basic or jurisdictional. The requirement of notice to
the defaulting taxpayer, who is the landowner, may be
prescribed and regulated within reasonable limits by the
Legislature, but cannot be dispensed with. Suck a require-
ment is subject to the test of “due process of law.” (Emphasis
ours.)

* * *

Ministerial officers who conduct proceedings in tax sales,
and especially purchasers thereat, are required to comply
with these provisions which bring notice to the citizen that
his land is about to be lost; and if the title to the citizen’s
land is divested from him, it must be upon a strict and clear
compliance with the express limitations and provisions fixed
by the law itself. (Citations omitted.)

Fundamental due process compels us to hold in the instant case
that no presumption of validity or regularity will suffice in the
stead of clear and convincing evidence that notice was actually
mailed in accordance with statutory requirements.

[2]

Plaintiff appellant contends that the recitals contained in the

Sheriff's deed to Lincoln K. Andrews supply the missing physical
evidence of compliance with the statutory formalities of G.S.
105-392 (now G.S. 105-375). He cites Jenkins v. Griffin, 175 N.C.

184,

95 S.E. 166 (1918) and Board of Education v. Gallop, 227 N.C.
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599, 44 S.E. 2d 44 (1947) in support of his contentions. Jenkins
dealt with a private sale under a power of sale in a mortgage, and
the due process considerations discussed above do not, therefore,
come into play and the citation is not apposite. Gallop dealt with
the sufficiency of a tax deed’s recitals to validate a sale where the
original execution had disappeared and a ‘second execution”
without benefit of return of sheriff or issuance by the clerk was
brought forward as evidence. The recitals in the deed were held
to be at best secondary evidence of the proper execution. Similar-
ly, the recitals in the various instruments contained as exhibits in
the record before us are at best only secondary evidence of the
mailing of the prescribed notice, and will not serve to supplant ac-
tual direct evidence of the purported mailing.

[3] If the burden of proof is upon plaintiff Lincoln K. Andrews to
show the validity and compliance with the statute of the pro-
ceeding upon which he claims title (as is stated in Ronkendorff v.
Taylor’s Lessee, supra, quoted above), his case clearly must fail,
as the evidence does not show by a preponderance that the notice
was mailed, but only that it might have been so mailed.

Even if the plaintiff does not carry the burden of persuasion,
a finding for the movants is proper. In the absence of any
presumptions concerning official acts, plaintiff's evidence
establishes facts from which the trier of fact could infer that the
notice was mailed. On the other hand, movants’ evidence, coupled
with that evidence of the plaintiff which shows the present non-
existence of the Sheriff’'s record of certified mailings and the
absence in the records of the tax proceeding of any returned let-
ter addressed to Frank Osteen, will support an inference that the
letter was not mailed. Unlike the presumption, which is con-
clusive upon the trier of fact until rebutted by sufficient evidence,
the inference will permit but does not compel the finding based
upon it. 2 Stansbury N.C. Evidence (Brandis Rev.) § 215 (1973).
“An inference is nothing more than a permissible deduction from
the evidence, while a presumption is compulsory and cannot be
disregarded by the jury.” Cogdell v. R.R., 132 N.C. 852, 44 S.E.
618 (1903). No objection to the competency of movants’ evidence
has been brought forward on appeal; therefore, any objection is
deemed waived. The findings of fact by a trial court in a non-jury
trial have the force and effect of a verdict by a jury and are con-
clusive on appeal if supported by competent evidence, even
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though the evidence might sustain findings to the contrary.
Williams v. Pilot Life Ins. Co., 288 N.C. 338, 218 S.E. 2d 368
(1975). The trial judge in the instant matter was faced with a
choice of competing inferences, and he chose to believe the
evidence supporting the movants’ contentions. We will not now
disturb his findings of fact or the order based thereon.

For the reasons stated above, plaintiff’s assignments of error
are overruled, and the order of Judge Smith is affirmed.

Affirmed.
Chief Judge BROCK concurs.

Judge ARNOLD dissents.

THOMAS D. EARLS anp wiFe, MARY ANN EARLS v. LINK, INCORPORATED

No. 7722DC1001
(Filed 3 October 1978)

1. Evidence § 48.2— builder with 20 years experience —expertise established —
testimony about chimney construction proper

In an action to recover the costs of repairing a defective chimney in a
house bought by plaintiffs from defendant, the trial court did not err in per-
mitting a county building inspector to testify as an expert concerning the prop-
er construction of chimneys and flues, though the witness was not an expert in
combustion and related matters, since the witness had been in the construction
business for 20 years, and the issue before the court was the defective con-
struction of the chimney in question; however, the witness’s testimony con-
cerning the N.C. Building Code would not be competent as evidence of defec-
tive construction by the defendant corporation per se, as it was not in effect in
the county at the time the chimney and flue were constructed, but it can be
assumed that the judge disregarded such incompetent evidence since there
was other competent evidence upon which he could conclude that the construe-
tion was defective.

2. Limitation of Actions § 4; Vendor and Purchaser § 6.1— defective
chimney —aecrual of cause of action from discovery of defect

In an action to recover the costs of repairing a defective chimney in a

house bought by plaintiffs on 16 June 1971 from defendant, plaintiffs could not

reasonably have discovered the defect in the chimney until they first used the

fireplace early in 1974, at which time the defect was discovered; therefore,
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G.S. 1-15(b) applied to make plaintiffs’ cause of action accrue in 1974, and, hav-
ing been instituted 19 November 1976, the action was timely and was not
barred by G.S. 1-52(5), the three year statute of limitations.

3. Sales § 6.4; Vendor and Purchaser § 6.1 — builder’s sale of house —implied war-
ranty as to construction of chimney

A builder-vendor warrants that a fireplace and attached chimney will ade-
quately remove to the exterior smoke from a fire constructed therein when
such fire is within the normal and contemplated use of the fireplace; therefore,
in an action to recover the costs of repairing a defective chimney in a house
bought by plaintiffs from defendant builder, the trial court did not err in
awarding judgment to plaintiffs on a theory of breach of implied warranty.

APPEAL by defendant from Martin (Lester), Judge. Judgment
entered 4 August 1977 in District Court, DAVIDSON County.
Heard in the Court of Appeals 18 September 1978.

Plaintiffs filed this civil action on 19 November 1976 to
recover the costs of repairing a defective chimney in the home
which they had purchased from the defendant corporation, the
builder of the home. Defendant denied that the chimney was
defective and asserted the three-year statute of limitations (G.S.
1-52(5)) as a bar to plaintiffs’ action.

At trial before the judge and without a jury, plaintiffs
testified that they first tried to build a fire in the fireplace in
January or February of 1974, and that when they did so, the
smoke backed up into the living areas of the house; on subsequent
occasions, they again tried to build fires in the fireplace and the
same thing happened. After checking the chimney for obstruec-
tions and finding none, plaintiffs informed the defendant corpora-
tion of the problem, but Link, Incorporated, declined to do
anything about it. Plaintiffs’ evidence tended to show that the
chimney would have to be torn down and rebuilt to correct the
problem, and that this would cost $1,397.50. The Building Inspec-
tor for Davidson County testified that the chimney did not con-
form to present standards of the Building Code of North Carolina,
in that one flue liner instead of two was used in a portion of the
chimney, causing a constriction of the area to which smoke from
the fireplace could be drawn. He further testified that in his opin-
ion the defect could not be remedied without tearing down the
present chimney and rebuilding it with the proper number of flue
liners. The trial judge ruled that, on the basis of the witness’s
twenty (20) years of experience in the construction business and
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because of his experience as Building Inspector for Davidson
County, the witness could give his expert opinion as to whether
the present construction of the chimney would cause it not to
draw properly. It was his opinion that the present construction of
the chimney would cause it not to draw properly. On cross-
examination, the witness stated that the Building Code of North
Carolina was not enforced in Davidson County in 1972, and that
he was not an expert on matters of heat and combustion.

At the close of plaintiffs’ evidence, defendant moved to
dismiss the action. This motion was denied by the trial court.
Dewey Link, president of the defendant corporation, then
testified that there was only one flue liner at the second level of
flue liners in the plaintiffs’ chimney and that the chimney was not
constructed as it should have been, but denied that the defect
would keep the chimney from operating properly.

The trial court found a breach of implied warranty by the
defendant and that the plaintiffs’ claim was not barred by any
statute of limitations. He awarded the plaintiffs $1,397.50 plus ac-
crued interest. From this judgment, defendant appeals.

Wilson, Biesecker, Tripp & Wall, by Joe E. Biesecker and
Roger Tripp, for defendant appellant.

Stokes, Bowers and Gray, by Carl W. Gray, for plaintiff ap-
pellees.

MARTIN (Robert M.), Judge.

[1] Defendant appellant’s first question on appeal pertains to the
trial court’s admission of certain testimony by plaintiffs’ witness
Graham Sowers, a Building Inspector for Davidson County. It is
contended that it was error for the witness to be qualified as an
expert and for his testimony concerning the North Carolina
Building Code to be admitted since the Code was not enforced in
Davidson County at the time the chimney in question was con-
structed.

The trial court found that the witness Graham Sowers had
been in the construction business for twenty (20) years, that he
was a Building Inspector for Davidson County, and as such was
competent to testify as an expert concerning the proper construc-
tion of chimneys and flues. Defendant asserts that because
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Sowers was not an expert in combustion and related matters he
could not be competent to testify as an expert in regard to the
chimney in question and its alleged defects. This assertion is
without merit. The issue presented to the trial court was the
defective construction of the chimney flue. The record is devoid of
any evidence that the type of fire or methods of combustion oc-
curring in the fireplace attached to the instant chimney and flue
were in any way relevant to the failure of the chimney to draw
properly. All that was in contention was the comnstruction of the
chimney and flue, and Graham Sowers was amply qualified to
testify as an expert in that area.

While Sowers’ testimony concerning the North Carolina
Building Code would not be competent as evidence of defective
construction by the defendant corporation per se, as it was not in
effect in Davidson County at the time the chimney and flue were
constructed, it is arguably competent as evidence of good con-
struction practice generally. Even if the evidence is taken to be
incompetent, there is other competent evidence upon which the
trial judge could conclude that the construction was defective:
specifically, the testimony of the plaintiffs and the admissions of
the president of the defendant corporation. In a trial before a
judge without a jury where there is competent evidence to sup-
port the judge’s findings of fact, it will be assumed that he
disregarded any incompetent evidence also before him. City of
Statesville v. Bowles, 278 N.C. 497, 180 S.E. 2d 111 (1971). These
assignments of error are accordingly overruled.

Defendant next assigns error to the failure of the trial judge
to grant his motion to dismiss at the close of plaintiffs’ evidence.
This assignment of error is without merit, on the face of the
record and under applicable North Carolina precedent. See,
Helms v. Rea, 282 N.C. 610, 194 S.E. 2d 1 (1973); Phillips, 1970
Supplement to 1 MclIntosh, North Carolina Practice and Pro-
cedure § 1375. This assignment of error is overruled.

[2] Defendant further contends that the plaintiffs’ action is
barred by G.S. 1-52(5), the three-year statute of limitations. In the
absence of any other applicable statute of limitations, this would
be true, and the action would have to be dismissed. Plaintiffs
have suggested that the six-year statute of limitations (G.S.
1-50(5), dealing with improvements to real property) is applicable.
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However, this statute indicates on its face that it does not apply
“to any person in actual control as owner . .. of the improvement
at the time the defective and unsafe condition of such improve-
ment constitutes the proximate cause of the injury for which it is
proposed to bring an action.” G.S. 1-50(5); Sellers v. Refrigerators,
Inc., 283 N.C. 79, 194 S.E. 2d 817 (1973). G.S. 1-15(b), however, pro-
vides that, except where otherwise provided a cause of action
(other than for wrongful death, malpractice, or failure to perform
professional services) which originated under circumstances mak-
ing the defect complained of not readily apparent to the claimant
at the time of its origin, is deemed to have accrued at the time it
was discovered by the claimant or ought reasonably to have been
discovered by him, whichever event occurs first, provided that in
such cases the period shall not exceed ten (10) years from the last
act of the defendant giving rise to the claim for relief. In the in-
stant case, the evidence shows that the property in question was
acquired by the plaintiffs 16 June 1971 and that the first time the
plaintiffs used the fireplace was early in 1974, at which time the
defect was discovered. Plaintiff was not a construction expert,
and could not reasonably have discovered the defect in the
chimney until he sought to build a fire in the fireplace attached to
it. We find, therefore, that G.S. 1-15(b) is applicable, that plain-
tiffs’ cause of action acerued in 1974, and that having been in-
stituted 19 November 1976, the action was timely and not barred
by the applicable statute. Defendant’s assignment of error is ac-
cordingly overruled.

[3] Defendant lastly contends that the trial court erred in award-
ing judgment to the plaintiffs on a theory of breach of implied
warranty, as there was no competent evidence to support such a
judgment. This contention is without merit. See, Hartley wv.
Ballou, 286 N.C. 51, 209 S.E. 2d 776 (1974), discussing a builder-
vendor’s implied warranties, generally. In Lyon v. Ward, 28 N.C.
app. 446, 221 S.E. 2d 727 (1976), this Court interpreted Hartley v.
Ballou to stand for the proposition that the builder-vendor of a
house impliedly warrants to the initial purchaser that it and all
tts fixtures (emphasis ours) will provide the service or protection
for which it was intended under normal use and conditions. Thus,
in Lyon it was held that the builder-vendor of a house impliedly
warranted to his vendee at the time of taking of possession or
passing of the deed that a well constructed on the premises by
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such builder-vendor would provide an adequate and useable water
supply for the house. In the instant case, we hold that a builder-
vendor similarly warrants that a fireplace and attached chimney
will adequately remove to the exterior smoke from a fire con-
structed therein, when such fire is within the normal and con-
templated use of the fireplace.

As the findings of fact of the trial court are supported by
competent evidence, and the findings of fact support the conclu-
sions of law, the judgment of the trial court is affirmed.

Affirmed.

Judges PARKER and HEDRICK concur.

STATE OF NORTH CAROLINA v. BILL SLATE ano ROMNEY LEE CARSON

No. 7817SC280
(Filed 3 October 1978)

1. Criminal Law § 74.2— confession implicating codefendant —failure to give
limiting instruction —error
Though defendant Carson’s extrajudicial statement was admissible in his
joint trial with defendant Slate, it was admissible only as evidence against
Carson, and the trial court erred in failing to instruct the jury that Carson’s
statement was admitted only into evidence against him and could not be con-
sidered against Slate.

2. Receiving Stolen Goods § 6— goods stolen by one other than defend-
ant —instructions conflicting —new trial

In a prosecution for receiving stolen goods, the trial court’s instructions
with respect to the goods having been stolen by someone other than the ac-
cused, an essential element of the crime with which defendant was charged,
were so conflicting as to be prejudicial error requiring a new trial.

APPEAL by defendants from Crissman, Judge. Judgments
entered 31 October 1977 in Superior Court, SURRY County. Heard
in the Court of Appeals 15 August 1978.

The defendant Slate was indicted for felonious breaking and
entering and felonious larceny in Case No. 76CR9012. Upon his
plea of not guilty, the jury returned a verdict of guilty as charged
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on all counts. The defendant Carson was indicted for the felony of
receiving stolen goods in Case No. 7T6CR8903. Upon his plea of not
guilty, the jury returned a verdict of guilty as charged. Each
defendant was sentenced to a term of imprisonment of not less
than four nor more than six years. Both appealed.

The defendants’ cases were consolidated for trial. At trial the
State’s evidence tended to show that a storage building used by
Michael Hall for the storage of chain saws from his chain saw
sales and service business was broken into on 8 December 1976.
After the break-in, seven chain saws were missing. A few days
later, one of the chain saws was recovered from the defendant
Carson’s van. Gary Goad, a State’s witness, testifying pursuant to
a plea bargaining arrangement, testified that he and the two
defendants broke into the storage building and stole the chain
saws.

The defendant Carson testified in his own behalf that he
drove Goad to a place near the storage building at 11:00 p.m. on 8
December 1976. He was under the impression that Goad was to
meet someone there who owed him money. Goad got out of the
van and returned five minutes later carrying five chain saws.
Goad stated the man had given him the saws in payment of the
debt and wanted Goad to sell them. Carson testified that he drove
Goad around on two occasions attempting to help him sell the
saws, and Goad gave him one of the saws as payment for this
service. Throughout his testimony, Carson denied having
anything to do with stealing the saws or any knowledge that they
were being stolen.

The defendant Slate also took the stand and testified in his
own behalf. He testified that he was at home sick on the night of
8 December 1976 and specifically denied having anything to do
with the crimes charged.

The State offered rebuttal evidence through the testimony of
Captain Larry Scott. Captain Scott testified that, following the ar-
rest of the defendant Carson, Carson signed a written statement
indicating that, on the night of 7 December 1976, he had heard
Goad and Slate discuss breaking into the storage building in ques-
tion. Carson also stated that Slate knew about the chain saws in-
side the building, and that Goad subsequently sold Carson five
chain saws to sell on consignment. Carson further indicated in his
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statement that he sold four of the saws the next day and kept one
for himself.

Other pertinent facts are hereinafter set forth.

Attorney General Edmisten, by Associate Attorney R. W.
Newsome III, for the State.

Neaves, Everett & Peoples, by Charles M. Neaves, for the
defendant appellants.
MITCHELL, Judge.
APPEAL OF BILL SLATE

[1] The defendant, Bill Slate, assigns as error the trial court’s
admission into evidence of the extrajudicial statement of his
codefendant Carson and the trial court’s failure to instruct the
jury that Carson’s extrajudicial statement could only be con-
sidered against him and was not admitted as evidence against
Slate. This assignment of error is meritorious.

In Bruton v. United States, 391 U.S. 123, 20 L.Ed. 2d 476, 88
S.Ct. 1620 (1968), the Supreme Court of the United States held
that the extrajudicial confession of a defendant implicating his
codefendant could not be admitted into evidence, where the
defendant making the confession did not testify at their joint
trial. The court held that to admit such evidence would constitute
a denial of the codefendant’s rights under the confrontation clause
of the Sixth Amendment to the Constitution of the United States,
which could not be remedied by a limiting instruction directing
the jury to consider such evidence only against the confessing
defendant. Here, however, the defendant whose extrajudicial con-
fession was admitted testified in his own defense and denied mak-
ing the statement. Further, he gave testimony during the joint
trial favorable to his codefendant Slate. The defendant Slate could
not have hoped for a more effective exercise of his right to con-
front and cross-examine this witness. Therefore, the extrajudicial
confession of Carson implicating Slate was admissible at their
joint trial. Nelson v. O’Neil, 402 U.S. 622, 29 L.Ed. 2d 222, 91 S.Ct.
1723 (1971).

Although the extrajudicial confession of Carson was admissi-
ble at the joint trial of the defendants, we hold it was admissible
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only as evidence against him and not as evidence against his
codefendant Slate. After Carson took the stand and testified at
the joint trial of the two defendants, the admission of his extra-
judicial confession was no longer violative of the Sixth Amend-
ment. Its admission against Slate, however, remained a violation
of long established principles of law controlling in this jurisdie-
tion. As to Slate, the extrajudicial statement of Carson was inad-
missible hearsay. The extrajudicial statement of Carson did not
become exceptionally admissible as corroborative evidence solely
by virtue of the fact that Carson took the stand and testified. In-
stead of corroborating Carson’s testimony, the testimony of Cap-
tain Scott as to Carson’s extrajudicial statement tended to
destroy his credibility and greatly reduce the weight of his
testimony and was not admissible as corroborative evidence.
State v. Lassiter, 191 N.C. 210, 131 S.E. 577 (1926). Although the
extrajudicial statement of Carson tending to implicate Slate was
admissible at their joint trial, it was admissible only as evidence
against Carson. Therefore, the trial court erred in failing to in-
struct the jury that Carson’s statement was admitted into
evidence only against him and could not be considered against
Slate. When two defendants are jointly tried, the extrajudicial
confession of one may be received in evidence over the objection
of the other only when the trial court instructs the jury that the
confession is admitted as evidence against the defendant who
made it but is not evidence and may not be considered by the
jury in any way in determining the charges against his codefend-
ant. State v. Lynch, 266 N.C. 584, 146 S.E. 2d 677 (1966); State v.
Bennett, 237 N.C. 749, 76 S.E. 2d 42 (1953); 2 Stansbury’s N. C.
Evidence, § 188 (Brandis Rev. 1973). Failure to give the required
instruction will necessitate a new trial in Slate’s case (T6CR9012).

APPEAL OF ROMNEY LEE CARSON

[2] The defendant, Romney Lee Carson, assigns as error that
portion of the trial court’s final instructions to the jury setting
forth the elements of the offense of receiving stolen goods. The
defendant contends that the trial court failed to properly instruct
the jury that, before they could return a verdict of guilty of
receiving stolen goods in violation of G.S. 14-71, they must find
from the evidence that the goods were stolen by someone other
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than the accused. The defendant asserts that this constituted a
failure to charge on an essential element of the offense of receiv-
ing stolen goods and requires he be granted a new trial.

When a trial court judge undertakes to define the law as re-
quired by G.S. 1-180, he must state it correctly, and failure to do
so constitutes prejudicial error sufficient to warrant a new trial.
The trial court must properly instruct the jury as to all essential
elements of the offense charged. State v. Hairr, 244 N.C. 506, 94
S.E. 2d 472 (1956). An essential element of the crime of receiving
stolen goods in violation of G.S. 14-71 is the stealing of the goods
by someone other than the accused. State v. Muse, 280 N.C. 31,
185 S.E. 2d 214 (1971), cert. denied, 406 U.S. 974, 32 L.Ed. 2d 674,
92 S.Ct. 2409 (1972). Therefore, failure to properly instruct the
jury with regard to this element would constitute reversible er-
ror requiring a new trial.

Here the trial court first stated as an element of the offense
of receiving stolen property the requirement “that the property
was stolen” and failed to indicate that the property must have
been stolen by someone other than the defendant. Later the trial
court stated that the jury could convict if they found that “some-
one else had stolen them or that they were stolen.” This state-
ment would tend to indicate to the jury that they could convict
either if the goods were stolen by the defendant or by someone
else. Finally, the trial court properly stated that, before returning
a verdict of guilty, the jury must find that the defendant knew or
had reasonable grounds to believe that “someone else had stolen.”
No instruction was ever given the jury indicating it should ignore
the first two incorrect statements as to this element of the of-
fense.

Such conflicting instructions upon a material aspect of a case
must be held to constitute prejudicial error, as the jury may have
acted upon the incorrect portion of the instructions. State wv.
Parks, 290 N.C. 748, 228 S.E. 2d 248 (1976). It must be assumed on
appeal that, of two conflicting instructions, the jury was influenc-
ed by that portion of the charge which is incorrect. State v. Har-
ris, 289 N.C. 275, 221 S.E. 2d 343 (1976). It will not be supposed
that the jury is able to distinguish between a correct and an in-
correct charge. State v. Carver, 286 N.C. 179, 209 S.E. 2d 785
(1974). Even though the trial court’s instructions must be read in
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their entirety and are not reversible for inadvertent omissions or
inconsequential misstatements, the instructions of the trial court
in this case were so conflicting as to require that they be held
prejudicial error necessitating a new trial of the case against Car-
son (T6CR8903).

For errors previously discussed herein, both the defendant
Bill Slate (76CR9012) and Romney Lee Carson (T6CR8903) are en-
titled to new trials, and we order

New trials.

Chief Judge BROCK and Judge MARTIN (Robert) concur.

STATE OF NORTH CAROLINA v. JOHN EXCELL McCOMBS, JR.

No. 7795C1017
(Filed 3 October 1978)

Homicide § 28.1 — shooting of police officer —right to defend home from invasion
by intruder
The trial court in a presecution for the homicide of a police officer erred
in failing to instruct the jury on defendant’s right to kill an intruder if he had
a reasonable belief that it was necessary to kill in order to prevent the violent,
forceful and unlawful entry of the intruder into his home where the uncon-
tradicted evidence showed that six police officers, dressed in blue denim type
clothing, went to defendant’s home to execute a search warrant, decedent
knocked on the door of the apartment, defendant looked out the window,
decedent kicked in the door and entered defendant’s apartment with a gun in
his hand, and decedent was shot by defendant upon entering a hall in front of
defendant’s bedroom; there was a conflict in the evidence as to whether deced-
ent identified himself before kicking in the door and as to whether defendant
heard decedent identify himself; and defendant testified that he did not know
that the supposed intruders were police officers.

APPEAL by defendant from Baley, Judge. Judgment entered
12 November 1976 in Superior Court, PERSON County. Heard in
the Court of Appeals 5 April 1978,

Defendant was charged in four separate bills of indictment
with murder; possession with intent to sell and deliver more than
one ounce of marijuana; possession with intent to sell lysergic
acid diethylamide; and, feloniously manufacturing marijuana. The
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indictments were consolidated for trial and to each charge the
defendant pled not guilty.

State’s evidence tended to show that on 29 April 1976 a con-
tingent of the vice division of the City of Durham Police Depart-
ment procured a search warrant for the premises occupied by
defendant and described as Apartment L-5 at 410 Pilot Street in
Durham. The contingent consisting of six officers dressed in blue
denim type clothing, went to the above address in two unmarked
cars. Upon their arrival at the apartment, an unknown figure
spotted the officers and was then seen running up the steps in
the direction of defendant’s apartment; his whereabouts
thereafter are unknown.

Officer Larry Bullock went to the entry door of the apart-
ment and knocked upon it. The defendant came to the window ad-
jacent to the door and looked out at the person at the door, said
nothing and dropped the curtain. Twelve to fifteen seconds later,
the door was kicked open by Officer Bullock and he and the other
officers entered the apartment. Officer Bullock was shot by
defendant upon entering a hall in front of defendant’s bedroom
and died as a result of the wound.

Subsequently, the apartment was searched and various items
were seized as evidence including scales, a quantity of marijuana
and marijuana stems, and a vial containing lysergic acid
diethylamide. Defendant later consented to a search of his
automobile. Various items were seized therefrom and introduced
as evidence against defendant.

Defendant’s evidence tended to show that, on the night in
question, after doing several errands and eating dinner, he had
seated himself at his desk in his bedroom to study when, at 9:25
p.m., he heard a knock at the door of his apartment. He went to a
window of the living room of the apartment, lifted the sheet on
the window and looked out. He saw a black man there in a blue
jeans suit; he did not recognize the man. After determining that
he, defendant, did not know the stranger at the door, he was on
his way to ask his roommate to see if he knew the man, when he
heard banging on the door, as if whoever was on the outside was
trying to break down the door. Defendant testified that he
thought the man was trying to break the door to rob the apart-
ment. As the door crashed open, defendant went quickly to his
bedroom, got his gun, and went back towards the living room. As
defendant reached his bedroom door, he saw the unidentified in-
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dividual, whom he had seen previously knocking at the door, run-
ning down the hall with a gun. At this point, defendant raised his
gun and shot. Defendant testified that he did not know that the
man he shot was a police officer; that he heard no verbal expres-
sions from anyone until he fired his gun; and that the first time
he heard the word “police” was at the time immediately before he
threw his gun out. Defendant further introduced evidence of his
good character and reputation.

Defendant was found guilty by the jury of second degree
murder, possession of marijuana with intent to distribute, posses-
sion of L.S.D. and manufacture of marijuana. From judgments im-
posing prison sentences, defendant appealed.

Attorney General Edmisten, by Associate Attorney Nonnie
F. Midgette, for the State.

Malone, Joknson, DeJarmon & Spaulding, by C. C. Malone,
Jr., for the defendant.

MARTIN (Robert M.), Judge

Defendant contends that, while the law arising upon the
evidence in the case insofar as it relates to his plea of self-defense
was declared and explained in the charge, the court failed to
declare and explain the law arising upon the evidence given in
the case as it relates to defendant’s right to defend his home from
invasion by an intruder. We are compelled to agree.

The trial judge intimated in one portion of his charge that he
would instruct the jury upon the defense of home, stating:

“. .. even though such officers be unlawfully upon the
premises, if you should so find them to be, the occupants of
the premises would have no right to injure or kill such of-
ficers except in self-defense or in the protection of their
home (emphasis ours), and the court will hereafter instruct
you as to what constitutes such self-defense in law.”

However, the following portion of the trial judge’s charge
contains his only attempt to instruct the jury on the defense of
home as an excuse for homicide:

“A Kkilling would be excused entirely on the ground of
self-defense, if, first, it appeared to the defendant and he
believed it to be necessary to shoot Larry Bullock in order to
save himself from death or great bodily harm, and second,
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the circumstances as they appeared to the defendant at the
time were sufficient to create such a belief in the mind of a
person of ordinary firmness. If defendant reasonably believed
that a murderous assault was being made upon him in his
own home, he was not required to retreat but could stand his
ground and use whatever force he reasonably believed to be
necessary to save himself from death or great bodily harm.”

While the instruction adequately sets out the law applicable to
the defense by the defendant of his person, it does not adequately
instruct as to the right of the defendant to protect his home from
a forcible entry.

The decided cases in North Carolina have consistently
distinguished between the right of a person to defend himself or
other persons, and the right of a person to defend his home. The
right of a person to defend his home from attack is a substantive
right. State v. Spruwill, 225 N.C. 356, 34 S.E. 2d 142 (1945). One
may kill when necessary in defense of himself, his family, or his
home, and he has the same right when not actually necessary, if
he believes it to be so, and has a reasonable ground for the belief.
State v. Gray, 162 N.C. 608, 77 S.E. 833 (1913).

“An attack on the house or its inmates may be resisted
by taking life. The occupant of a house has a right to resist
even to the death the entrance of persons attempting to force
themselves into it against his will, when no action less than
killing is sufficient to defend the house from entrance. A
man’s house, however humble, is his castle, and his castle he
is entitled to protect against invasion . . .” State v. Gray,
supra at 613; Wharton Criminal Law, 9 Ed., Vol. 1, § 503.

“The guilt or innocence of the defendant does not depend
upon the presence of ‘a pistol in the hands of the deceased,
... but in the existence of a reasonable apprehension that he
or some member of his family was about to suffer great bodi-
Iy harm, or of the reasonable belief that it was necessary to
kill in order to prevent the violent and forceful entry of an
intruder into his home.” (Emphasis ours.) State v. Gray,
supra at page 612.

The evidence shows that the police officers had deliberately
clothed themselves in such a manner as to conceal their true iden-
tity from observers. There is controversy indicated by the record
as to whether the defendant heard Officer Bullock identify him-
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self, or whether Officer Bullock did in fact identify himself before
kicking in the door to the defendant’s apartment. That the door
was forcibly opened and that the deceased entered the
defendant’s apartment with a gun in his hand is not contested.
The defendant testified that he did not know that the supposed
intruders were police officers. The credibility of the evidence is’
not for us. From this evidence it may be inferred that the force
used by defendant was not only in self-defense, but in defending
his home from attack by another. Whether the defendant would
prevail upon this defense would depend upon the reasonableness
of his belief that it was necessary to kill to prevent a violent,
forceful and unlawful entry of an intruder into his home. The
reasonableness of the defendant’s belief is for the jury to decide.
In making their determination, the jury would consider the cir-
cumstances as they are found from the evidence to have appeared
to the defendant at the time of the shooting, including such rele-
vant factors as the possession of a valid search warrant by the of-
ficers, whether the officers properly identified themselves and
were refused admittance before forcing their entry, and whether
the defendant knew that the intruders were police officers. De-
fendant was therefore entitled to have the evidence considered in
the light of applicable principles of law even without a request by
him. See, e.g., State v. Miller, 267 N.C. 409, 148 S.E. 2d 279 (1965);
State v. Edwards, 28 N.C. App. 196, 220 S.E. 2d 158 (1975).

We do not deal here with the defendant’s other assignments
of error as they are not likely to recur at retrial. For error in the
trial eourt’s instructions to the jury, defendant is entitled to a
new trial on the homicide charge.

Defendant’s brief states “[ajt the outset the defendant-
appellant states unto the Court that by this appeal he appeals
solely his conviction on second-degree murder.” Thus, defendant
specifically abandoned his appeal as to the judgments entered in
10710, 10948, 10711, and 10947.

In 10716 (the homicide case), new trial.
In cases 10710, 10948, 10711, and 10947, no error.

Judges MORRIS and ARNOLD concur.



N.C.App.] COURT OF APPEALS 219

State v. Alston

STATE OF NORTH CAROLINA v. BENNIE “TOOTIE" ALSTON

No. 7815S5C413
(Filed 3 October 1978)

Criminal Law §§ 114.2, 117.1 — charge on contentions, evidence, credibility of wit-
nesses —no expression of opinion

The trial court did not express an opinion in violation of G.S. 1-180 in

questioning witnesses for the purpose of clarifying their testimony, in

recapitulating the evidence when his recapitulation was preceded by the

phrase, “I believe the evidence tends to show,” in instructing the jury that

the credibility of the witnesses was for them to determine, or in instructing on

the parties’ contentions, though more time was spent on the State’s conten-
tions than on those of defendant.

APPEAL by defendant from Bailey, Judge. Judgment entered
5 January 1978 in Superior Court, ORANGE County. Heard in the
Court of Appeals 30 August 1978.

Defendant was charged in a bill of indictment proper in form
with receiving stolen property, to wit: two stereo speakers,
“knowing and having reasonable grounds to believe the property
to have been feloniously stolen, taken and carried away.” Upon
the defendant’s plea of not guilty, the State presented evidence
tending to show the following:

James Kelly Thompson, his wife Pat Thompson, and Danny
Oakley broke and entered the trailer of Robert Doswell and stole,
among other things, two stereo speakers. Subsequently they took
the speakers to the defendant Bennie Alston, told him they were
stolen and asked if he wanted to buy them. The defendant then
bought the speakers.

The defendant presented evidence tending to show the
following: Danny Oakley could not recall whether Bennie Alston
was told that the speakers were stolen. Kelly Thompson and Dan-
ny Oakley were permitted to make favorable plea bargains. Pat
Thompson had not been tried for the theft of the speakers at the
time of defendant’s trial.

The jury found the defendant guilty as charged. From a judg-
ment entered on the verdict imposing a sentence of ten years,
defendant appealed.
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Attorney General Edmisten, by Associate Attorney General
Sarah L. Fuerst, for the State.

Malone, Johnson, DeJarmon & Spaulding, by C. C. Malone,
Jr., for the defendant appellant.

HEDRICK, Judge.

Based on numerous exceptions duly noted in the record,
defendant argues that the trial judge committed prejudicial error
by making statements in the presence of the jury which implied
that the judge had an opinion as to the guilt of the defendant.
Defendant relies on the well-established rule that every person
charged with a crime has a right to a trial before an impartial
judge and an unprejudiced jury in an atmosphere of judicial calm.
State v. Cousin, 292 N.C. 461, 233 S.E. 2d 554 (1977). Numerous
cases have held that G.S. § 1-180 (now G.S. § 15A-1222, 1232, effec-
tive 1 July 1978), while referring explicitly only to the charge, for-
bids the trial judge from expressing or implying, in the presence
of the jury, any opinion as to the guilt or innocence of the defend-
ant, or as to any other fact to be determined by the jury, or as to
the credibility of a witness at any time during the course of the
trial. See, e.g., State v. Staley, 292 N.C. 160, 232 S.E. 2d 680
(1977); State v. Lewss, 32 N.C. App. 471, 232 S.E. 2d 472 (1977). It
is immaterial how such opinion is expressed or implied, whether
in the charge of the court, in the examination of a witness, in the
rulings upon objections to evidence, or in any other manner. State
v. Freeman, 280 N.C. 622, 187 S.E. 2d 59 (1972).

Defendant assigns as error certain questions put to witnesses
by the trial judge during the trial. The trial judge may direct
questions to a witness for the purpose of clarifying his testimony
and promoting a better understanding of it. State v. Greene, 285
N.C. 482, 206 S.E. 2d 229 (1974); State v. Freeman, supra. Such
questioning by the trial judge must be conducted with care and in
a manner which avoids prejudice to either party. State v. Colson,
274 N.C. 295, 163 S.E. 2d 376 (1968), cert. denied, 393 U.S. 1087, 89
S.Ct. 876, 21 L.Ed. 2d 780 (1969); State v. Allen, 14 N.C. App. 485,
188 S.E. 2d 568 (1972). We have carefully examined the questions
by the judge to which exceptions were taken, and in our opinion
no prejudice resulted from them. The questions served only to
clarify the witnesses’ testimony and did not convey any “impres-
sion of judicial leaning” or an expression of opinion by the judge.
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Defendant also assigns as error certain comments of the
court in its charge to the jury as expressing an opinion as to
whether certain facts had been fully or sufficiently proven and as
to the credibility of the witnesses. More specifically, the defend-
ant contends that the portion of the judge’s charge dealing with
the breaking and entering of the trailer goes beyond a “mere ex-
planation of the legal principle involved” and states an opinion
that the fact of the breaking and entering has been “fully
proven.” We disagree. The judge correctly summarized the
evidence presented which was necessary to explain the applica-
tion of the law arising thereon. State v. Pittman, 12 N.C. App.
401, 183 S.E. 2d 307 (1971). The judge’s recapitulation of the
evidence was preceded by the phrase, “I believe the evidence
tends to show. ...” This phrase does not constitute an expression
of opinion that any particular facts had been fully proven but
rather is a statement of the trial judge's recollection as to what
the evidence tended to show. See State v. Bailey, 280 N.C. 264,
185 S.E. 2d 683 (1972), cert. denied, 409 U.S. 948, 93 S.Ct. 293, 34
L.Ed. 2d 218 (1972); State v. Jackson, 228 N.C. 656, 46 S.E. 2d 858
(1948).

Defendant’s exception to the judge’s instructions with
respect to the credibility of the witnesses is likewise without
merit. It is well settled that the charge must be considered con-
textually as a whole and not in detached fragments. State v. Lee,
277 N.C. 205, 176 S.E. 2d 765 (1970); State v. Reese, 31 N.C. App.
575, 230 S.E. 2d 213 (1976). The charge included the statement:
“[Tlhe credibility of the witness is a matter entirely for you to
determine. You are the sole judges of what you will believe and
what you will not believe.” We have carefully examined all of the
statements in the charge to which the defendant has made excep-
tion and find none of them to be an expression of opinion violative
of G.S. § 1-180 or to be in any way prejudicial to the defendant.
These assignments of error are without merit.

Defendant’s final assignment of error concerns the court’s
charge with respect to its statement of the contentions of the par-
ties. Defendant argues that the court failed to state any of its con-
tentions after having fully stated the contentions of the State.

G.S. § 1-180 does not require the trial court to state the con-
tentions of the litigants at all. However, once the court under-
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takes to state the contentions of one party, it is required to give
equal pertinent contentions of the opposing party. State v. Vauil,
26 N.C. App. 73, 214 S.E. 2d 796, cert. denied, 288 N.C. 251, 217
S.E. 2d 676 (1975); State v. Billinger, 9 N.C. App. 573, 176 S.E. 2d
901 (1970).

The State presented voluminous testimony from several
witnesses against the defendant. The crux of the defendant’s case
was attacking the credibility of the State’s witnesses. The
evidence presented by defendant tended to show that two
witnesses received favorable plea bargains, that one witness had
not yet been tried, and that one witness was unable to recall
whether the defendant was told he was buying stolen goods. All
of these contentions were included by the trial judge in his
charge.

“The court is not required to give equal time to each side;
nothing more is required than a clear instruction applying the law
to the evidence and giving the positions taken by the parties as
to the essential features of the case.” State v. Reisch, 20 N.C.
App. 481, 482-83, 201 S.E. 2d 577, 579, cert. denied, 285 N.C. 88,
203 S.E. 2d 61 (1974). We hold that the judge’s charge adequately
stated the contentions of both parties and accordingly find no
merit in this assignment of error.

Defendant received a fair trial free from prejudicial error.
No error.

Judges MORRIS and WEBB concur.

IN THE MATTER OF: CHARLES E. FAULKNER v. NORTH CAROLINA
STATE HEARING AID DEALERS anp FITTERS BOARD

No. 771050946
(Filed 3 October 1978)

1. Professions and Occupations § 1— hearing aid dealer license —revocation for
gross incompetence —failure to make promised refunds

The license of a hearing aid dealer and fitter could not properly be re-

voked under G.S. 93D-13(a)2) for “gross incompetence” because of his failure
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to make promised refunds if hearing aids failed to improve the hearing of the
purchasers thereof, since the term “gross incompetence” as used in the statute
means a failure on the part of the individual hearing aid dealer to possess the
minimum degree of technical expertise or ability required adequately to fit and
service hearing aids, and the dealer’s failure to make the promised refunds
failed to demonstrate any lack of competence in selling and fitting hearing
aids.

2. Administrative Law § 8; Professions and Occupations § 1 — review of ad-
ministrative decision —reasons for reversing decision — sufficiency of order

The superior court adequately set out in writing its reasons for reversing
a decision of the State Hearing Aid Dealers and Fitters Board as required by
G.S. 150A-51 where the court’s order stated that the facts found by the Board
failed “to support its Conclusion of Law that the Petitioner was grossly in-
competent within the purview of G.S. 93D-13(a)(2).”

APPEAL by respondent from Godwin, Judge. Judgment
entered 10 October 1977 in Superior Court, WAKE County. Heard
in the Court of Appeals 24 August 1978.

Petitioner is a salesman of hearing aids. On 1 February 1977
petitioner was notified to appear for a hearing before the North
Carolina State Hearing Aid Dealers and Fitters Board
(hereinafter “Board”} to show cause why his license should not be
revoked or suspended for “gross incompetence” in his dealings as
a hearing aid dealer and fitter in violation of G.S. § 93D-13(a)2).
Pursuant to said notice a hearing was held on 3 May 1977. After
hearing evidence from both sides, the Board made findings of fact
summarized as follows:

Petitioner sold hearing aids to three individuals and made
guarantees to each buyer that if the hearing aid did not improve
his hearing within ninety days the purchase price would be
refunded. Each buyer notified Faulkner within the ninety day
period that his hearing aid was not performing properly and
demanded a refund of the purchase price. Although each pur-
chaser was entitled to a return of his purchase price, none of the
individuals ever received a refund.

From its findings of fact the Board concluded that by failing
to make refunds to the purchasers Faulkner “committed gross in-
competence in his dealings as a hearing aid dealer and fitter in
violation of G.S. 93D-13(a)(2)” and revoked Faulkner’s license.

Pursuant to G.S. § 150A-43, Faulkner petitioned the Superior
Court of Wake County for judicial review of the Board’s order re-
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voking his license. Judge Godwin reversed the order of the Board
stating: “8. The Respondent’s Board, [sic] Findings of Fact fail to
support its Conclusion of Law that the Petitioner was grossly in-
competent within the purview of 93D-13(a)2).” From this order,
the North Carolina State Hearing Aid Dealers and Fitters Board
appealed.

Attorney General Edmisten, by Associate Attorney General
Lucien Capone III, for the appellant, North Carolina State Hear-
ing Aid Dealers and Fitters Board.

Yates & Talford, by Robert M. Talford, for the appellee,
Charles E. Faulkner.

HEDRICK, Judge.

[1] By assignment of error number one, the Board questions the
correctness of the holding of the superior court that the Board’s
findings of fact failed to support its conclusion that Faulkner “was
grossly incompetent within the purview of G.S. 93D-13(a)2).” The
question thus presented is whether Faulkner committed “gross in-
competence” by failing to make promised refunds to three clients.

G.S. § 93D-13(a) provides in pertinent part as follows:

The Board may in its discretion administer the punishment of
private reprimand, suspension of license or apprentice license
for a fixed period or revocation of license or apprentice
license as the case may warrant in their judgment for any
violation of the rules and regulations of the Board or for any
of the following causes:

(2) Gross incompetence

In the construction of a statute it is the function of the court
to discover the intent of the Legislature and to give to the words
of the statute the meaning which the Legislature intended.
Lafayette Transportation Service, Inc. v. The County of Robeson,
283 N.C. 494, 196 S.E. 2d 770 (1973). Where the words of a statute
have not acquired a technical or special meaning, they are to be
construed according to their common and ordinary meaning.
Parnell-Martin Supply Co., Inc. v. High Point Motor Lodge, Inc.,
277 N.C. 312, 177 S.E. 2d 392 (1970). There is nothing in the
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record to indicate that the Legislature intended that the words
“gross incompetence” should be given anything other than their
common and ordinary meaning. Webster’'s Third New Interna-
tional Dictionary (unabr. 1968) defines “incompetence” as a “lack
of physical, intellectual, or moral ability” and “gross” as “out-and-
out, complete, utter, unmitigated.”

Applying the above principles, we think that the term “gross
incompetence” was intended by the Legislature to mean a failure
on the part of the individual hearing aid dealer to possess the
minimum degree of technical expertise or ability required to ade-
quately fit and service hearing aids. Faulkner’s failure to make
the promised refunds, while reprehensible, fails to demonstrate
any lack of competence on his part in selling and fitting hearing
aids. The Board’s first assignment of error is overruled.

[2] The Board, by its second assignment of error, argues that
the superior court failed to make findings set out in writing giv-
ing his reasons for reversing the agency’s decision as required by
G.S. § 150A-51, which provides in pertinent part: “If the Court
reverses or modifies the decision of the agency, the judge shall
set out in writing, which writing shall become a part of the
record, the reasons for such reversal or modification.” (Emphasis
added.)

Under G.S. § 150A-51 the reviewing judge may reverse the
agency’s decision “if the substantial rights of the petitioners may
have been prejudiced because the agency findings, inferences,
conclusions, or decisions” are defective for one or more of the six
reasons enumerated in the statute. See Daye, North Carolina’s
New Administrative Procedure Act: An Interpretative Analysis,
53 N.C.L. Rev. 833 (1975). If the court reverses the agency’s rul-
ing, it must set out in writing the reasons for the reversal.

Although the trial judge mislabeled its reasons for reversing
the agency’s decision as a “finding of fact” and although this
“finding” is terse, we think it is a sufficient statement of the
court’s reasons and satisfies the requirements of G.S. § 150A-51.
When the judge of the superior court sits as an appellate court to
review the decision of an administrative agency pursuant to G.S.
§ 150A-51, the judge is not required to make findings of fact. In-
deed, the findings of fact made by the administrative agency, if
supported by competent, material and substantial evidence when
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viewed on the record as a whole, are conclusive upon the review-
ing court. In re Berman, 245 N.C. 612, 97 S.E. 2d 232 (1957); In re
Hawlkins, 17 N.C. App. 378, 194 S.E. 2d 540, appeal dismissed, 283
N.C. 893, 196 S.E. 2d 275, cert. denied, 414 U.S. 1001, 94 S.Ct. 355,
38 L.Ed. 2d 237 (1973). The authority of the judge when reviewing
the actions of administrative agencies is limited to affirming,
modifying, reversing or remanding the decision of the agency.
Markham v. Swails, 29 N.C. App. 205, 223 S.E. 2d 920, appeal
dismissed, 290 N.C. 309, 225 S.E. 2d 829, cert. denied, 429 U.S.
940, 97 S.Ct. 356, 50 L.Ed. 2d 310 (1976).

Judge Godwin, in reversing the agency’s conclusion, simply
stated that the facts found by the agency failed “to support its
Conclusion of Law that the Petitioner was grossly incompetent
within the purview of G.S. 93D-13(a)2).” The superior court’s con-
clusion constituted a succinet and adequate statement of its
reasons for reversing the agency’s decision.

Affirmed.

Judges MORRIS and WEBB concur.

MARGARET WALKER v. THOMAS J. WALKER

No. 7715DC1009
(Filed 3 October 1978)

1. Evidence § 28.1 — affidavits —affiant present at hearing —right to cross-exami-
nation not denied
Plaintiff’s affidavit was not inadmissible on the ground that defendant was
deprived of his right to cross-examine the affiant, since plaintiff was present at
the hearing and defendant could have called her for cross-examination.

2. Trial § 57— hearing by court—elimination of incompetent material
Defendant’s contention that plaintiff’s affidavit contained irrelevant
material which was prejudicial to defendant is without merit, sinee it is
presumed that the court, sitting without a jury, eliminated immaterial and in-
competent testimony and was not influenced by it.

3. Divorce and Alimony § 24.1— child support —determining amount

In determining the amount of child support, the trial court properly com-
plied with G.S. 50-13.4(c) by considering the estate, earnings, conditions and ac-
customed standard of living of the defendant.
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4. Divorce and Alimony § 27— child custedy and support —counsel fees awarded
without findings of fact
In an action for child custody and support, findings of fact are not re-
quired to sustain an award for counsel fees.

APPEAL by defendant from Cooper, Judge. Judgment entered
20 September 1977 in District Court, ALAMANCE County. Heard
in the Court of Appeals 19 September 1978.

Plaintiff brought this action for alimony without divorce,
custody, child support, and counsel fees. Plaintiff contends defend-
ant has offered indignities to the plaintiff as to render her condi-
tion intolerable and her life burdensome. Defendant’s answer
denies plaintiff's allegations but asks the court to determine
custody and child support.

Plaintiff and defendant stipulated that plaintiff was a fit and
proper person to have care, custody and control of their child,
Tonya Beth Walker, thirteen years of age. Plaintiff and defendant
announced they were ready to proceed, and agreed that the mat-
ters and things before the court would not include the relief
sought by the plaintiff for alimony or alimony pendente lite.

Plaintiff was present in court but did not testify in person.
An affidavit by the plaintiff was admitted into evidence over
defendant’s objection. Plaintiff also called defendant as a witness.
Plaintiff’s evidence tended to show the financial condition of plain-
tiff and defendant and the requirements of their child for support.

The court entered judgment finding facts and conclusions of
law requiring defendant to pay $250.00 monthly as child support
and $500.00 to plaintiff’s attorneys as partial allowance on counsel
fees. The cause was retained for further orders of the court.

Latham, Wood and Balog, by James F. Latham, for plaintiff
appellee.

Ross and Dodge, by Barton M. Menser, for defendant ap-
pellant.

MARTIN (Harry C.), Judge.

[1] Defendant objected to the admission of plaintiff’s affidavit.
Defendant's first and second assignments of error depend upon
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the correctness of this ruling. The first assignment of error is
based upon the court’s ruling in admitting the affidavit. The sec-
ond challenges the findings of fact and conclusions of law in the
court’s judgment for the reason there is no evidence to support
them other than plaintiff’s affidavit. On this question, counsel for
plaintiff and defendant rely upon In re Custody of Griffin, 6 N.C.
App. 375, 170 S.E. 2d 84 (1969). In Griffin, twenty-one affidavits
were offered and the record does not disclose that these affiants
were present in court. This Court held affidavits should not be
received where there was a timely objection and the objecting
party will be deprived of his right of cross-examination of the af-
fiant. The Court further stated that upon objection affidavits
should not be received without affording an opportunity for cross-
examination.

Defendant in his brief states that plaintiff affiant was present
for the hearing. He further states she was not made available to
him for cross-examination. We do not conclude from Griffin,
supra, that upon such objection the offering party must tender
the affiant for eross-examination when the affiant is present in
open court to the knowledge of the objecting party. By his failure
to call affiant for cross-examination, defendant waived this right.

[2] Defendant further contends the affidavit contains material ir-
relevant to the question of child support and prejudicial to de-
fendant. Where it sits without a jury, the trial court is able to
eliminate immaterial and incompetent testimony. It is presumed
the court did so. 1 Stansbury’s N.C. Evidence (Brandis Revision,
1973), § 4a. There is nothing in the record before us to indicate
the experienced trial judge was influenced by incompetent
evidence in his judgment. Bizzell v. Bizzell, 247 N.C. 590, 101 S.E.
2d 668 (1958).

Defendant’s first and second assignments of error are over-
ruled.

[3] Defendant next contends error in determining the amount of
child support. He asserts the court abused its discretion in apply-
ing G.S. 50-13.4(c) by failing to consider the estate, earnings, con-
ditions and accustomed standard of living of the defendant. The
determination of child support must be done in such way to result
in fairness to all parties. Beall ». Beall, 290 N.C. 669, 228 S.E. 2d
407 (1976). The trial court found defendant earned salary of ap-
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proximately $16,335.00 per year and also received reimbursement
for lodging, food, telephone, and other expenses when travelling
for his employer. His employer also provided an automobile and
reimbursement for expenses in the use of it for business pur-
poses. The court required defendant to pay mortgage payments of
$243.00 per month, including taxes and insurance, and $250.00
monthly child support, and hospitalization insurance, medical and
dental expenses of his minor child. The court allowed defendant
possession of certain personal and household property and
reviewed the financial requirements of the defendant. We find
that the court complied with G.S. 50-13.4(c) and Beall. The assign-
ment of error is overruled.

[4] Defendant assigns as error the order of the court requiring
defendant to pay partial attorney fees to plaintiff’s counsel.
Defendant contends the court failed to find facts as required by
G.S. 50-13.6. This statute requires in a child support action a find-
ing that defendant refused to provide support. Here, plaintiff sues
for alimony, custody, and support. Plaintiff did not abandon her
ciaim for custody of Tonya, and although plaintiff and defendant
agreed plaintiff was a fit person to have custody, this was a mat-
ter for the court to decide. The court adjudicated the question of
custody. In an action for custody and support, findings of fact are
not required to sustain an award for counsel fees. Stanback wv.
Stanback, 287 N.C. 448, 215 S.E. 2d 30 (1975); Goodson v. Goodson,
32 N.C. App. 76, 231 S.E. 2d 178 (1977). There is ample evidence
to support the trial court’s order for counsel fees. The assignment
is overruled.

The judgment appealed from is
Affirmed.

Chief Judge BROCK and Judge CLARK concur.
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STATE OF NORTH CAROLINA v. IRVING SNEED, JR.

No. 7853C479
(Filed 3 October 1978)

1. Burglary and Unlawful Breakings § 5.7— unlawful entry —only part of body in
vehicle
The State’s evidence supported a finding that defendant made an entry in-
to a van within the meaning of G.S. 14-56 where it tended to show that defend-
ant was standing on the street at the open door of the van with the upper part
of his body in the van.

2. Criminal Law § 34.2— testimony showing prior crime —absence of prejudice

Defendant was not prejudiced by a witness’s testimony that defendant
stated he didn't want to go back to court because he just got out of prison
where the court sustained defendant’s objection to the testimony, and defend-
ant testified on direct examination that he had been convicted of common law
robbery and was out on parole.

APPEAL by defendant from Peel, Judge. Judgment entered 26
January 1978 in Superior Court, NEW HANOVER County. Heard in
the Court of Appeals 19 September 1978.

Defendant was indicted and tried on charges of breaking or
entering a motor vehicle and felonious larceny.

The State offered evidence tending to show Anthony Ray
Dorsey owned a 1972 Volkswagen van which contained a CB
radio, tapes, and other personal property. About 4:00 p.m., 30 Oc-
tober 1977, he parked the van, locked it, and went into the house
of Freda Hall. Curtis Hall, also called Chum Chum, wanted to talk
on Dorsey’s CB radio, and Dorsey loaned him the keys and let him
sit inside the van. Chum Chum came back inside the house in a
few minutes and got Dorsey. When Dorsey went outside, he saw
two people sitting in the van and four or five others standing
near the van. Dorsey saw the defendant on the driver’s side of
the van, “laying into” the van. The door was open, and the
defendant was standing on the street with his upper body inside
the van looking into the console box between the two front seats.
The console contained personal property of Dorsey. Another per-
son was seated in the driver’s seat. Dorsey identified defendant in
court as being the person he saw leaning into the van. Certain
personal property of Dorsey was missing. Neither Dorsey nor
Chum Chum gave anyone permission to enter the van.
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Defendant’s evidence tended to show that he came to the
general area of the van that afternoon. He saw Chum Chum in the
van. When Chum Chum went into the Hall house, two other guys
went to the motor vehicle and one snatched out the CB radio and
ran. Another guy was leaning into the van getting something out
of it when Dorsey came out. The defendant was standing back of
the van in the street when Dorsey came out. Defendant stated he
did not get inside the van.

The jury returned a verdict of guilty of breaking or entering
a motor vehicle and not guilty as to larceny. From a judgment im-
posing imprisonment, defendant appealed.

Attorney General Edmisten, by Special Deputy Attorney
General John R. B. Matthis and Assistant Attorney General Alan
S. Hirsch, for the State.

William G. Hussmann, Jr., for defendant appellant.

MARTIN (Harry C.), Judge.

[1] Defendant assigns as error the ruling by the trial court that
the State's evidence supported a finding that an entry had been
committed within the meaning of the applicable statute, N.C. Gen.
Stat. 14-56. On this question, the State’s evidence indicated
defendant was standing on the street at the open door of the van
with the upper part of his body inside the van. We do not find,
nor have counsel referred us to, any North Carolina case defining
“entry” as used in the offenses of breaking or entering, or
burglary.

Black’s Law Dictionary 627 (4th ed. rev. 1968) states: “In
cases of burglary, the least entry with the whole or any part of
the body, hand, or foot, or with any instrument or weapon, in-
troduced for the purpose of committing a felony, is sufficient to
complete the offense.” Statements to the same effect are found in
13 Am. Jur. 2d Burglary § 10, 35 N.C. L. Rev. 101 (1956). It is not
necessary that the party get his whole body into the house, and
the least entry of any part of the body is sufficient. 12 C.J.S.
Burglary § 10 (1972). In defining entry at the common law,
Blackstone states:

As for the entry, any the least degree of it, with any part of
the body, or with an instrument held in the hand, is suffi-
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cient: as, to step over the threshold, to put a hand or a hook
in at a window to draw out goods, or a pistol to demand one’s
money, are all of them burglarious entries.

IV W. Blackstone, Commentaries 227. So much of the common law
as has not been abrogated or repealed by statute is in full force
and effect in this state. N.C. Gen. Stat. 4-1; State v. Hampton, 210
N.C. 283, 186 S.E. 251 (1936). We hold that the State’s evidence
was sufficient for submission of the question to the jury as to
whether an entry had been committed by the defendant. Defend-
ant’s other arguments concerning his motion for nonsuit are
without merit. Defendant’s second assignment of error is over-
ruled.

Defendant objected to the following jury instruction by the
court: “Leaning through an open door with the upper part of his
body actually in the vehicle after the door has been opened by
someone who did not have the authority or permission from the
owner, or from Curtis Hall, to open the door, would be an entry.”
In applying the law as above stated concerning the meaning of en-
try to this instruction, we find no error. This assignment of error
is overruled.

2] Defendant objected to the answer of the witness Dorsey to
the question, “Did he [the defendant] say anything else to you?”
Dorsey answered, “I don't want to have to go back to court
because I just got out of prison.” The trial judge immediately sus-
tained the objection. Defendant’s objection was general, it did not
refer to N.C. Gen. Stat. 15A-910 which sets out remedies where
State has failed to comply with discovery statutes. Defendant did
not call this statute to the attention of the court, nor did he re-
quest any relief provided by the statute. Defendant, in answering
his own lawyer’s questions, testified he had been convicted of
common law robbery and was on parole. There was no prejudicial
error. State v. Johnson, 22 N.C. App. 183, 205 S.E. 2d 761 (1974).

We have examined defendant’s remaining assignments of er-
ror and have found in them no merit. Both the State's evidence
and the defendant’s evidence support a finding that Dorsey’s
motor vehicle was broken or entered and his property stolen.
Defendant contends he did not participate in the offenses. By its
verdict the jury reconciled this question of credibility against the
defendant.
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No error.

Chief Judge BROCK and Judge CLARK concur.

IN THE MATTER OF: BERTHA J. DOTY

No. 7821DC407
(Filed 38 October 1978}

Insane Persons § 1.2— involuntary commitment —imminent danger —need for con-
stant care

The trial court in an involuntary commitment proceeding erred in finding

that respondent was imminently dangerous to herself or others where the

evidence showed only that respondent was completely unable to care for

herself and needed nursing home or similar care. G.S. 122-58.1, -58.7, -58.8(b).

APPEAL by respondent from Allen (Claude W.), Judge. In-
voluntary commitment order entered 5 January 1978 in District
Court, GRANVILLE County. Transferred to Forsyth County follow-
ing hearing in accordance with directions from the Administrative
Office of the Courts. Heard in the Court of Appeals 30 August
1978.

Bertha Doty, the respondent, has been hospitalized at John
Umstead Hospital since 1966. At the request of the Acting Chief
of Medical Services a rehearing for involuntary commitment was
held on 5 January 1978 to determine whether Ms. Doty should be
committed to Umstead Hospital for an additional 365 days.

Dr. Barker testified for the State that Ms. Doty suffered
from a progressive neurological deterioration which could be
labeled an organic brain syndrome. This condition is irremediable,
and because of it Ms. Doty is “completely unable to care for
herself” and needs nursing home or similar care. Dr. Barker
testified that Ms. Doty receives no psychiatric treatment, but
does receive treatment for her medical problems.

Ms. Doty testified in her own behalf only to say that she
wanted to leave.
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An order of involuntary commitment for 365 days was
entered on 5 January 1978, and from this order respondent ap-
peals.

Attorney General Edmisten, by Associate Attorney
Christopher S. Crosby, for the State.

Susan Freya Olive, counsel for respondent appellant.

ARNOLD, Judge.

The North Carolina involuntary commitment statute requires
two findings before a person may be committed against his will:
(1) that the person is mentally ill or inebriate, and (2) that he is
imminently dangerous to himself or others. N.C.G.S. §§ 122-58.1,
-58.7(i), and -58.8(b). The statutory definition of mental illness,
N.C.G.S. §§ 122-58.2(2) and -36(d), is broadly written and may well
encompass Bertha Doty’s condition, even though the record shows
no specific evidence of her symptoms. The doctor testified only
that Ms. Doty was unable to care for herself, and that she was a
complete nursing care problem.

It is the second finding, however, that requires us to reverse
the court’s ruling. By requiring that the person be found im-
minently dangerous to himself or others, the legislature has made
it clear that involuntary commitment is not for all those who are
mentally ill, or even for those whose mental illness may make it
necessary for them to have custodial care. Although Bertha Doty
may come within the statutory definition of “dangerous to
himself,” N.C.G.S. 122-58.2(1), two recent decisions from this Court
make clear that there has been no showing here of imminent
danger.

In In re Carter, 25 N.C. App. 442, 213 S.E. 2d 409 (1975), the
trial court had found the respondent mentally ill and unable to
take care of her personal needs for food, clothing and shelter.
This Court held:

There is . . . no finding sufficient to satisfy the [requirement
of imminent danger]. If [the trial court’s finding] be con-
sidered sufficient to show a determination by the court that
respondent was dangerous to herself as defined in G.S.
122-58.2(1), yet there was no finding that the danger was im-
minent.
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Id. at 445, 213 S.E. 2d at 411. And although the trial court had
found as fact that the respondent suffered from violent temper,
serious lack of insight, insufficient appreciation of the needs of
others, and suspiciousness, this Court held that the evidence
would not have supported a finding of imminent danger.

Again in In re Salem, 31 N.C. App. 57, 228 S.E. 2d 649 (1976),
this Court has indicated that the requirement of imminent danger
will be taken seriously.

The words ‘imminently dangerous’ simply mean that a
person poses a danger to himself or others in the immediate
future.

* * * *

In the case of [the first respondent] the only evidence
tending to show dangerousness was provided by a doctor
who indicated that [respondent] ‘appears mentally unable [to]
care for self & probably of imminent danger to self.’ ... Such
evidence is not clear, cogent and convincing.

In the case of {the second respondent] the doctor’s af-
fidavit stated that [respondent] ‘appears unable to cope with
daily living.’ Again the evidence fails to present clear, cogent
and convincing evidence of imminent danger.

Id. at 61, 228 S.E. 2d at 652.

There is less evidence in this case than in either of those
cited that Bertha Doty is of imminent danger to herself. The re-
quirements for involuntary commitment are not met. Even if they
were met at some time during Ms. Doty’s hospitalization, the
statute makes clear the legislature’s intent in such a situation:
“[Clommitted persons will be discharged as soon as a less restric-
tive mode of treatment is appropriate.” N.C.G.S. § 122-58.1. The
uncontroverted testimony of the doctor for the State is that Ms.
Doty “needs nursing home or similar care.”

The United States Supreme Court has recognized that “the
mere presence of mental illness does not disqualify a person from
perferring his home to the comforts of an institution. . . .
[IIncarceration is rarely if ever a necessary condition for raising
the living standards of those capable of surviving safely in
freedom, on their own or with the help of family or friends.”
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O’Conmnor v. Donaldson, 422 U.S. 563, 575, 45 L.Ed. 2d 396, 407, 95
S.Ct. 2486, 2493-94 (1975). There are two humanitarian purposes
for involuntary commitment: temporary withdrawal from society
of those who may be dangerous, and treatment. French wv.
Blackburn, 428 F. Supp. 1351 (M.D.N.C. 1977). Neither of those is

being served here.

The judgment of the trial court is
Reversed.

Chief Judge BROCK and Judge CLARK concur.

STATE OF NORTH CAROLINA v. LEE ODIS ALFORD

No. 78118C706
(Filed 3 October 1978)

Searches and Seizures § 15— outbuilding not owned or rented by defendant —no
standing to contest search
The trial court in a homicide prosecution erred in suppressing certain
shotgun shells seized during the search of an outbuilding approximately 50
feet behind defendant’s rented house, since the uncontradicted evidence
showed that defendant neither owned nor rented the outbuilding in question,
and defendant therefore had no standing to contest the search of the building
and the seizure of shells therefrom.

APPEAL by the State from Canaday, Judge. Order entered 8
May 1978 in Superior Court, HARNETT County. Heard in the
Court of Appeals 22 September 1978.

Defendant is under indictment and awaiting trial for the
murder of Eula Mae McArthur. He moved to suppress certain
shotgun shells seized during the search of an outbuilding approx-
imately 50 feet behind his rented house in Sanford.

A hearing was held at which the State presented the
testimony of SBI Agent Stewart and Harnett County Deputy
Sheriff Gregory. Their testimony tended to show that: defendant
was questioned about a shotgun after his arrest on 21 December
1977; defendant gave the officers written consent to search his
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residence and to seize the shotgun, which defendant admitted he
had; the two officers went to defendant’s residence and also ob-
tained a written consent from defendant’s wife; neither written
consent mentioned shotgun shells or any outbuildings; Stewart
found the shotgun in a closet in the house, but found no shotgun
shells; Gregory then went to the outbuilding, the door to which
was fastened with a latch but unlocked; and Gregory found a box
of shotgun shells therein.

The State also presented Ruby MeSwain who testified that
she owned the house in which defendant and his wife lived and
rented it to them. She also testified that the lease did not include
the outbuilding, that defendant never obtained permission to use
it, and that she and her late husband had been using the out-
building for storage.

Judge Canaday entered an order allowing the motion to sup-
press, and the State appeals pursuant to G.S. 15A-979(c).

Attorney General Edmisten, by Assistant Attorney General
Richard L. Griffin, for the State.

W. A. Johnson, for defendant appellee.

ERWIN, Judge.

The State first contends that the trial court erred in allowing
the motion to suppress in that the evidence shows that defendant
had no standing to contest the search of the outbuilding and the
seizure of the shells therefrom. We agree and accordingly reverse
the order of the trial court.

G.S. 15A-972 provides:

“When an indictment has been returned or an informa-
tion has been filed in the superior court, or a defendant has
been bound over for trial in superior court, a defendant who
ts aggrieved may move to suppress evidence in accordance
with the terms of this Article.” (Emphasis added.)

The “Official Commentary” to G.S. 15A-972 aptly notes that the
statute utilizes the word “aggrieved” to describe who has stand-
ing, as does Fed. R. Crim. P. 41(e) and adds: “This would give
North Carolina the benefit of case law as to standing developed in
the federal courts and in the courts of many other states which
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also use the same terminology.” Rule 41(e)} does not constitute a
statutory expansion of the exclusionary rule. United States wv.
Calandra, 414 U.S. 338, 38 L.Ed. 2d 561, 94 S.Ct. 613 (1974).

Mrs. McSwain testified for the State as follows:

“Mr. Alford had been living in my house on Third Street
. .. I had a storage type building behind that house. The
building was used for the storage of things that my husband
had. I had not included the storage building in the rental
agreement with Mr. Alford. I continued to use the building
for my own use. . ..

[Alt no time did Lee Odis Alford obtain permission for
him to use the storage building . . . for his own personal use.”

The United States Supreme Court held as follows in Brown
v. United States, 411 U.S. 223, 229, 36 L.Ed. 2d 208, 214, 93 S.Ct.
1565, 1569 (1973):

“[I]t is sufficient to hold that there is no standing to contest a
search and seizure where, as here, the defendants: (a) were
not on the premises at the time of the contested search and
seizure; (b) alleged no proprietary or possessory interest in
the premises; and (¢) were not charged with an offense that
includes, as an essential element of the offense charged,
possession of the seized evidence at the time of the contested
search and seizure.”

Brown has been followed by our Supreme Court in State v. Monk,
291 N.C. 37, 229 S.E. 2d 163 (1976), State v. Curry, 288 N.C. 660,
220 S.E. 2d 545 (1975), and State v. Gordon, 287 N.C. 118, 213 S.E.
2d 708 (1975), modified on other grounds, 428 U.S. 903 (1976). As
Brown and decisions thereunder note, rights against unreasonable
searches and seizures under the Fourth Amendment are personal
and may not be vicariously asserted.

Defendant was not on the premises at the time of the search
and seizure about which he complains. The uncontradicted
testimony of Mrs. McSwain shows that defendant neither owned
nor rented the shed in question. Clearly, possession of the shells
is not an essential element of the offense charged. Counsel for
defendant has very ably articulated his contention that he has
standing; however, we are unable to conclude that defendant is
“aggrieved” under G.S. 15A-972.
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The exclusionary rule is justified as a deterrent to police con-
duct violating Fourth Amendment rights. Stone v. Powell, 428
U.S. 465, 49 L.Ed. 2d 1067, 96 S.Ct. 3037 (1976). The Supreme
Court observed therein:

“[T}he standing requirement is premised on the view that the
‘additional benefits of extending the . .. rule’ to defendants
other than the victim of the search or seizure are outweighed
by the ‘further encroachment upon the public interest in
prosecuting those accused of crime and having them acquit-
ted or convicted on the basis of all the evidence which ex-
poses the truth.”” (Citation omitted.) Stone v. Powell, supra,
at 4889, 49 L.Ed. 2d at 1084-5, 96 S.Ct. at 3049-50.

We note that G.S. 15A-977 details the procedures for motions
to suppress evidence in Superior Court and that 15A-977(f) pro-
vides: “The judge must set forth in the record his findings of
facts and conclusions of law.” (Emphasis added.) Here the trial
court should have made more extensive findings of fact and con-
clusions of law as required by statute and as called for by better
practice.

Therefore, the order of the trial court is reversed, and the
case is remanded.

Reversed and remanded.

Judges MORRIS and MITCHELL concur.

STATE OF NORTH CAROLINA v. WILLIAM ARTHUR MOORE

No. 7810SC308

(Filed 3 October 1978)

False Pretense § 2.2— intent to defraud not alleged —indictment fatally defective

An indictment which charged defendant with obtaining a suit from a store

by false pretense was fatally defective where it failed to allege that def